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CITATION OF REPORTS 

Itule 40 of the  Supreme Court i s  a s  follo\vs: 
lnasmuch a s  a l l  the Reports prior to the  63d have been reprinted by the  

State,  with the number of the Volume instead of the name of the  Reporter, 
counsel will cite the volumes prior to 63 S. C.. a s  fo l lons:  

1 and 2 Martin,  9 Iredell Law ..................... a s  31 N. C. 1 ............... Taylor & Conf. a s  1 N. C. 1 
" ....................... 32 " 

1 Haywood ............................ " 2 " " ...................... " 33 " 
2 ........................ ...." 3 " 12 " ' ...................... " 34 " 
1 and 2 Car. Law Re- 13 " :: ...................... ' 35 

~ o s i t o r y  b- N. c. Term j ... .. 
Eq. ...................... *' 36 u 

1 Murphey ........................... " 5 " I : :: " " 37 " 
2 ........................ ...." 6 "  
3 " ............................ " 7 "  
1 Hamks ............................... " 8 " 

2 " ............................ ...." 9 "  
3 " ........................... ....." 10 " 
4 " .............................. " 11 " 

1 Devereux Law .................... " 12 " 

2 " " .................... " 13  " 
3 " " .................... " 14 " 
4 " " .................... " 1 5  " 

1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 

................ 1 Dev. b Bat.  Law " 18 " 
2 " ' ................ " 1 9 "  
3 & 4 "  ' . . . . . . . . . .  ' 20 ' 

................... 1 Dev. & B a t .  Eq " 21 " 
2 " .................. " 22 " 
1 Iredell Lam ........................ " 23 " 
2 " ' .................... ' 24 ' 
3 " ' ........................ " 25 ' 
4 " ' ....................... ‘ 26 ' 
5 " " ........................ " 27 " 

6 " " ........................ " 28 " 

7 " " ........................ " 29 " 
8 " " ........................ " 30 " 

, - ...................... 
3 " ...................... " 35 " 
4 " " ...................... " 39 " 
j a' " ...................... " 40 " 
6 " " ...................... " 41 " - " ...................... " 49 " 
S " " ...................... " 43 " 

Busbee I,a\v .......................... " 44 " 
" Eq. .......................... " 45 " 

1 Jones Law ........................ " 46 " 
........................ " 47 " " " 

3 " ........................ " 48 " 
4 " " ........................ " 49 " 

6 " " ........................ " 50 " 
6 " " ........................ " 51 " 
7 " " ....................... " 53 " 
8 " " ........................ " 53 " 
1 " Eq. ........................ " 54 " 

2 " " ........................ " 55 " 
3 " " ........................ " 56 " 
4 " " ........................ " 57 " 
5 " " ....................... " 58 " 
6 " " ........................ " 59 " 

1 and 3 Winston ................... " 60 " 
Phillips Law ....................... " 61 " 

" Eq. ....................... " 62 " 

m' In  qimting from the  i.rpriwtct7 Reports, colu~scl will c,ite nlwnys the  
marginal ( i .  c. ,  the  original)  paging, escept 1 X. C. and 20 N. C., which h a r e  
heen repaged thronghout without marginal paging. 

The opinions pnhlished in the first s i s  volumes of the reports were written 
by the "Col~r t  of Confcrcncc" and the Supreme Conrt prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will he found the  opinions 
of the Supreme Court. consisting of three members, for  the  first fifty years 
of i ts  existence, or  from 1818 to 1868. The  opinions of the  Court, consisting 
of five memhrrs,  immctlintely following the  Civil War ,  a r e  piihlished in the  
volnmes from the 63d to the 70th, both inclusive. From the  80th to the  
101st rolnmes. both inclnsire, will be found the  opinions of the  Court, con- 
sisting of three members. from lST0 to 1889. The opinions of the  Court, con- 
sisling of five members. from lSS9 to 1 .Jnly. 1037, a r c  published in ro111mes 
102 to 911, both inclnsiw. Since 1 July.  1037, arid beginning n.ith rolnme 212, 
t11r Court has  consisted of seyen members. 
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J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FILL TERSI, 1938. 

C H I E F  J U S T I C E  : 

TV&lLTER P. STA('Y. 

ASSOCI.\TE J L S T I C E S  : 

HERIOT ('L-IRKSOX, 31. V. BA\RSIIILL.  
MICII.\EL SC'IIES(,'K, J .  TfTalLLACE TVJSBOP,S 1.1, 
TTT1LLIA\N A. Dl?ITIX, -1. .\. F. SEA\RELL. 

ATTORNEY-GENERAL : 

ILIKRY X('MI-LL.\X. 

A S S I S T A x T  ATTORNEYS-GENERAL : 

T. TV. 13RLTOX, 
ROBERT H. TVETT,ICII, 
L. 0. GREGORY. 

S U P R E M E  COURT REPORTER : 

ROBERT C. STROSG.':: 

CLERK O F  T H E  S U P R E M E  COURT : 

EDWARD MURRAY. 

\I.\KSEIAI. . \XI)  LII!RAKIAX : 

DILLARD S. GARDKER. 

*Died Ma1,ch 2,  1939 .  Succeeded hy J o h n  121. Strorlg 
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J U D G E S  
O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

E A S T E R N  DIVISION 
S o m e  District Address  

C. E. T ~ o a r ~ s o s  ................................. .. ..... F i r  ............................ Elizabeth City. 
WALTER J. I30m ........................................... Second .............................. Sashville,  
R. HUKT PARKER ................... ... .......... Third  ........................... ..RoanoBeRapids. 
CLAWSON L. WILLIAMS .................... Four th  .............................. Sanford.  
J. PAUL FRIZZELLE ................... .... ..... ... Hill. 
IIESRY A. G R A I I Y ~  ........................................ Sixth ................................ Clinton. 
W. C. HARRIS ............. ... ........................... S e n t 1  ..................... ..Raleigh. 
1.:. 11.  marl,:^: E i g h t h  ............ ... ...... . .Southport. 
S .  -\. SISCIAIR~ ............................................ Ninth ............................. ..Fayetteville. 
.\I.\I~sII.\I.I. 1'. Si+: .\~<s-l ................................ Tenth  ................................ Dnrham. 

SPECIAL JUDGES 
G. V. COWPER .............. .. .............. -1. 

I\'. 11. S. I < u ~ c w r s  .......... .... ........................................ .. ............ ..TVoodla~lcl. 
LUTIIER IIAJIILTOS ....................................... ..................... ..................... JIoreliead City. 

W E S T E R N  DIVISION 
JOHX H. C L E ~ E N T  .......................... .. ........ Eleventh . . . . . . . . . . . . . . . .  Winston-Salem. 
H. HOYLE SIXK ............. .. ........................... Twelftli ......................... ( + r ~ c ~ ~ s l ) o r o .  
1'. DONAI.D PHILLIPS ........... ............, Tliirteenth .................... Rocliinglia~ii. 
I\'. I.'. I I.\IWISG> ........................................... Fourteenth ................... Charlotte. 
I.'RAXK 11. A R ~ T R O X G  ................................. Fifteenth ...................... Troy. 
W ~ ~ s o s  WARLICK ............... .. .................. Sixteenth ..................... Sewton. 
J .  A. I t o u s s ~ a r  ......................................... Seventeenth ................. Sort11 \\'illtcsl~oro. 
J. WILL PLESS. JB ....................................... Eighteenth ................... Marion. 
.\. II.\r,r, .To~ t r s~ ros ( ;  .................................... N i n e t e e n t h . .  ............ Ashel-ille. 
E'ELIS E. ALLEY. SR ................. ... .......... Twentietli ..................... Wayne~vi l le .  
1.:. C. 1 h ~ r : s s i  ............................................ Twenty-first ................. Mount Airy. 

SPECIAL JUDGES 
I.'R.\SK S. 1Ilr.r.s ...................................................................................... JIurpliy. 
Saar J. ERYIX, JR .................... .. ....................................................... 1\Iorganton. 
IICBERT 13. OLIVE ..................................... .... .................................... Lexington. 

EMERGESCY JUDGES 
1.'. A. I).\SIEI.S~ .................................................................................... Gold~boro.  
T. 13. FINLEY .............. ....... ............................................................. Sor th  Willresboro. 
P. A. ~ I C E L R O Y  ............. .. ................................................................. Uarsliall. 
WALTER I,. SJIALI ....................................... . . . . E  City. 
S. A. S ~ s c r . a ~ ~  ................................................................................. Fi~ycttel-ill(,. 
1 I t : s ~ ~  *I. G R A I ~  ................................................................................ Sew Bern.  
I\'. F. I I . \ I < ~ I I ~ ( *  .................................................................................... . 'harlotte.  
I.:. 11. ( '~as>rb:a  ....... .. ........................................................................ Joutliporr. 

'Surcreded by H e n r y  L.  Stevens.  W a r s a w .  1 , January .  1 9 3 9 .  
'Surcreded by J o h n  J. B u ~ , n r y ,  ~Vi ln i ing ton ,  1 . Janu :~ry ,  1 9 3 9 .  
"Succeeded by (3. K. Ximocks, ,Ti-.. Fnyetteville. 
' S u c ~ w d e d  by Leo  C n r ~ . .  Hurl ington.  1 J a n u a r y .  1 9 3 9 .  
S u c c e ~ d e d  I)!. IVillinm H. Hobbitt. Clinrlotte. 1 J a n u a r y .  1 9 3 9 .  
"Succreded by ZPII V. Set t les ,  Asheville, 1 J a n u a r y .  1 9 3 9 .  
' S u w r c d r d  by Allen H. G w y n ,  Keidwil le ,  1 .I;inoavy. 1 9 3 9 .  
VI)rctwsrd. Succeeded by A.  Hnll  Johns ton .  Sky land ,  1 Ma)-, 1 9 3 9 .  
YDrceased.  
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EASTERN DIVISIOS 

S a m e  District Address 
................................ I IEKUKKT R. I.E.\IIY~ ................................. First ...Edenton . 

............... ....... DOXKELL GILLIAJI .................................. Second .. Tarboro. 
~ C I ~ X K S T  It. 'J'YI,F:I< ........ ... ...... .......... ..el. 
CLAUDE C. CAXADAY .................................... Fourth ............................. Benson. 
1). 11. CLARK ............................................... Fifth ................................. Green~ille.  
.T.\x~s A. POMTRS: ...................................... S i x  ................................ Kinston. 

............................ WILLIAJI 'IT. BICKETT .......... .... ............... S e r ~ n t h  Raleig11. 
.............................. .To1 I S  .J. I < ~ . I ~ F . Y : {  ..... .......... ............ ,Eig11t11 Wilmingto11. 

< ,  ................................ 1. A. 11cSe1r.r.~ ......... .... ........................ Sinth TTumbert01l. 
............................... 1x0 ( ' . \ H K ~  ............ ... .................................. Tenth Ihurlington. 

WESTERS DIYISIOS 

J.  ERLE ~ICJIICHAEI ....... .. ....................... Eleventh .......................... Wi11st011-8alenl. 
r 7 &I. L. I<OOSTZ ...................................... .... .Awelfth ........................... Greensboro. 

...................... KOWLASD S. PRVETTE ............................ Thirteenth Wadesboro. 
............... . JOHN G. CARPENTER ..................................... F o ~ ~ r t e e n t h  . . . . . . .Gasto~~ia 

CIZARLE~ L. COGGIK ...................................... Fifteenth . . . . . . . . . . . . . . . . . .  Salisbury. 
L. SPURGEOK SPERLING .......... ........ ..... Si~tee11th.........................Le1~oir. 

.................... J s o .  I<. .JOXES(~ ............................................. Serenteenth N. ~Villresboro. 
C .  0. R I D I N G ~  ................................................ Eig11teellth . . . . . . . . . . . . . . . .  I'orest City. 
%. Y. S ~ . r l . ~ . ~ s i  .............................................. Si l~e tee~ l th  ..hh.hhhhhhhhh.hhh.hhhi~~l~e~ill e. 

r > JOHN 11. QUEEN .............. ...... ................ Iwe11tieth . . . . . . . . . . . . . . . . .  IT'ayneerille. 
.ILI.~:s 11. G w r s s  ......................................... Twe11ty-first . . . . . . . . . . . . . . .  Reidsville. 

'Sur re rded  by Chester  R .  Xlorria, Cur r i tuck ,  1 .Tanrlary, 1 9 3 9 .  
'Succeeded by ,I. Abner R i ~ r k e ~ , .  Roerboro. 1 .J;~n:.al,y. 1 0 3 9 .  
:'Sticceeded Irv David Sinclnir .  \ Y i l m i ~ i ~ t o n .  
fSiicceeded b!. F. E ~ , t e l  Ciirlyle, ~ u m b & t o n .  1 J a n u a r y .  1 9 3 9 .  
,,Succeeded hr. 1Villi:lrn H. l\iurdock, D u r h a m ,  1 Januii , .y ,  1 9 3 9  
"Succeeded b!. Ara lon  E. Hall ,  Tndkinvi l le ,  1 ,T:~noa,.y. 1 9 3 9 .  
'Succeeded bv Robert  >I. \Yells. Asheville, 1 , I : l n u n ~ ~ ~ - .  1 9 3 9 .  
*S:icweded b i  R .  J .  Scott, Dxnbury .  1 J a n n a ~ , ? ,  1 9 3 9  



LICENSED ATTORNEYS 
FALL TERM, 1938. 

1,ist of npplici~nts granted lnw license 11s t he  S o r t h  Carol in l  Board of Law 
I ' :s;~mint~rs a t  Ih l e igh ,  N. C., .i Augnst, 1935: 

Tiass, CI..\UI)E ASIII.EY .......................................................................... Crew, Va. 
I~ISIIOP. JESSE OSCAR. JR ..................................................................... ;Xocl;y Mount. 
I % o w u s ,  JAIIES C1., J R  .................................................................... '\Vadesboro. 
I~ILISOLY, JOSEIW I ~ O U R K E  ................................................................... i inlcigl~.  
I%RAl)Y, ~ X A P  1 3 ~ 0 ~ s  ............................................................................... ; ~ P 1 1 ~ 0 1 1 .  

I:aoo~<s. I~OBERT l \ v ~ ~ ~ ~ ~ ~ ~  ..................................................................... I ; : I~IIP~.  
C ~ s s ,  RICIIARD J1cL)osar.l) ................................................................. Grcensl)oro. 
CH.\I'MAS, GEORGE: ~IEMORY ................................................................. (:l.WllShIW. 
COFFIELI), HENRY IRTVIS, J R  .............................................................. I l igli Point. 
(IRAIGHILT,, JAMES I:Ro\vS .......................................... ......A $Iollllt. 
D.\SIEL, WII.LI.\JI >I.\TTIIE\YS ............................................................. '~Vilson. 
DAWES, WILLIAXI RISIIIN ............ .. ....................................................... lloc1;y i\Io~nit. 
D c s s ~ a s ,  FORREST V.\ccrr.is ............................................................. l i l iznl~eth City. 
D u s ~ r a ~ r ,  LYNS I ~ O V E R  ......................................................................... 13urli11gt011. 
EDW.\RI)S, I ~ . ~ N I E L  I~RAJIEI: ................ .. ........................................... 1311rha1n. 
E I I W A R I ) ~ .  WILT.IAJI I$E VAULT .................................................. I-:~~therfordton. 
FINCH, HARRY CLISTOS ...................................................... 4 i l s o n .  
G.\RDNER, I ~ I . P I I  WEBB ............. ......... ....................................... I311elby. 
 goon^, SEOBII.\II I ~ G E S E  .................................................................... 1Cnka. 
GREGORY, CLAIBORSE I<.\RICSI)ALE ........................................................ 1111rham. 
HAJIRICK, L. T., JR ........................ ... ................................................ isheville. 
I%\BRIS, WILLIAJI SIIEARON ............................................................. I Weigh. 
HESI)ERSOX, FREI)ERICI< GCSTAVE, .JR ................ .... ...................... :\Ionroc. 
HOUGE, CATHERINE CAWBELL .......... .... ...................................... -1Vi1mington. 
HOLI.ASI), JOIIX J I a c ~ c ,  JR .................... ... ....................................... Gastonia. 
JAMES, JOHN,  J R  ................. .. ........................................................... Charlotte. 
Jossy ,  ROBERT CAREY. 111 ........................... .......... .............................. Scotland Neck  
IJAh'C~STER, SORJIAN GRAY ................................................ .... d s t a l i ~ .  
IAHOQEE, GEORGE PAUI , .............. .. ...................................................... l i inston.  
J I ~ s o s ,  JAMES \VAI.TER, JII ............................................................. .g. 
J I c C o ~ s r . r . ~ ,  E ~ ~ s r r a  RIGGS .............. ...... ..................................... llavidson. 
~ I C I ~ I J I ~ I O N ,  CORXELIA SORRIS .................................. .... .................. ltaleigli. 
~ E W S O J I ,  JAMES LOSG .......................................................................... Dnrham.  
I ' A ~ P L I N ,  JACK COLE ............... .. ......................................................... lieidsville. 
P l \ s c ~ a ~ ,  JOEL FRANCIS ............. ........ ........................................ '~T'alre Forest. 
POE. CHARLES AYCOCIC ............ .. .......................................................... Ih le igh.  
REID, WILLIAM LEWIS, J R  ........................ ... .................................... Winston-Salem. 
I ; O B I ~ ~ O N ,  JESSE 1 V ~ ~ r . s  ..................................................................... i s h e ~ i l l e .  
SANFORD, RUFCS BROWN, J R  ............................................ ...... 
SCHILLER, JOI-IN TAYLOR ...................... ............ ..................................... W i l m i ~ ~ g t ~ n .  

, 7 .  SHERIIEK. GILBERT LEE .......................................................................... A 111nirigton. 
BLEAR, JOIIN I~LUXIP  .............................................................................. Charlotte. 
STEIS, HARRY UIXDER ............................................................................ ]?a>-etteville. 
STCART, CARMON JACKSOX .................................................................... lefferson. 
SYKES, EDWARD RICIIARL), .JR .............................................................  yende dell. 
SWAILS, JAJIES BENJAJIIN .......... .. ................................................... '~Viln~iiigton. 
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LICENSED ATTORKEYS. 
. . 

V11 

C'OJIITT 1,IC'ESSEICS. 

H ~ o w s .  T. (-' ................................................................ a l i  from Jlaryluntl. 
CA~~PBI.X.L. L. I , .................................. L i e i l l  flwnl Ohio. 
IIEYWARII,  ~VILLIAJI ......... ... ................................... l e i l l e  fro111 South ('arolilin 
~ IASWELL,  RICIIARD 11 .............................................. Pineliurst f rom JIicliip:~~i. 
MCL)ERMOTT, J~ALCOLII ............................................. I h r h n n l  from Tennessc>e. 
SAVAGE, ROBERT LEE. JR ........................................... I ta le ig l~  from 1-irgini:~. 

I. H. 11. London, Secretary of the Sort11 Carolinn Jioard of Law Examiners,  
do hereby certify tliitt the  foregoing is  n t rue  and correct copy of the  11st of 
attorneys g rn~ i t cd  l ice~ise by the said Bo:ird. Angu5t 5, 1938. 

IVirness my hnild a n d  seal, this the  19th (lay of October, 1'33s. 
(Seal  11. JI. LOTDOT, Gt c i ~ t r c ?  !j 



SUPERIOR COURTS, FALL TERM, 1938 

The numerals in parentheses following the date of a term indicate the 
number of weeks during which the term may be held. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

Fall Term, 1938 J u d g e  Thompson. 
Beaufort-Sept. 19' ( A )  ; Sept .  267; 

Oct. l o t ;  h'ov. 7* ( A ) ;  Dec. 5 t .  
Camden-Oct. 3. 
C h o w a n - S e ~ t .  1 2 ;  Dec. 1 2 .  
Curr~ tuck-Sept ,  6. 
Dare-Oct. 24. 
Gntes-Nov. 21. 
Hyde-Aug. 1 s t ;  Oct. 17. 
I ' a sauo tank-Sr~ t .  19:: Oct .  l o t  ( A )  

( 2 ) ;  'ov. i t ;  Nov. 14.. 
Perqu~mnns-Oct .  J l .  
Tyrrell-Oct. 3 ( A ) .  

SECOSD JUDICIAL DISTRICT 

Fall Term, 1938 J u d g e  Bone. 
Edgecombe-Sept. 12;  Oct .  1 7 t ;  Nov. 

14t  ( 2 ) .  
Idartin-Sept. 19 ( 2 ) ;  Nov. 21t  ( A )  

( 2 ) :  Dec. 12. .- . -  - 

Nash-Aug. 29;  Sept .  197 ( A )  ( 2 ) ;  Oct. 
l o t ;  Nov. 2 b * ;  D t c .  . ~ t .  

IYashington-July 11;  Oct. 24t. 
IVilson-Sept. 6 ;  Oct. 3 t ;  Oct. 31t ( 2 ) .  

THIRD JUDICIAL DISTRICT 

Fall Term. 1938-Judge Parker. 
Bertie-Aug. 29; Piov. 14 ( 2 ) .  
Halifas-Aug. 15 ( 2 ) ;  Oct. 3 t  ( A )  

Oct. 24' ( A ) ;  S o v .  28 ( 2 ) .  
Hertford-July 23; Oct.  l i ' ;  Oc:. 
Korthampton-Aug. 1;  Oct.  31 ( 2 )  
Tnnce-Oct. 3'; Oct. l o t .  
\\'amen-Scpt. 19 ( 2 ) .  

FOURTH JUDICIAI, DISTRICT 

Fall Term, 1 9 3 8 4 u d g e  Williams. 
Chatham-Aug. l t  ( 2 ) ;  Oct. 24. 
Harnett-Sept .  5' ( A ) ;  Sept .  1 9 t ;  Oct. 

3 t  ( A )  ( 2 ) ;  Nov. 14' ( 2 ) .  
Johnston-Aug. 15.; Sept .  26t ( 2 ) ;  Oct. 

17 ( A ) ;  S o v .  I t  ( A )  ( 2 ) ;  Dec. 12 ( 2 ) .  
Lee-July 18 ( 2 ) ;  Oct. 31t ( 2 ) .  
\Va?ne--Aug. 22; Aug.  297 ( 2 ) ;  Oct. 

l o t  ( 2 ) ;  Nov. 28 ( 2 ) .  

FIFTH JUDICIAL DISTRICT 

Fall Term, I938 J u d g e  Frizzelle. 
Cnrteret-Oct. l i ;  Dec. 57. 
Craven-Sept. 6'; Oct. 3 t  ( 2 ) ;  S o v .  

21t  ( 2 ) .  
Greene-Dec. 5 ( A ) ;  Dec. 12 ( 2 ) .  
Jonrs-Sept. 1 9 ;  Dec. 12 ( A ) .  
Pamlico-Sov. 7 ( 2 ) .  
Pitt-Aug. 2 2 t ;  Aug.  29; Sept .  1 2 t ;  

Sept .  2 6 t ,  Oct. 247; Oct. 31;  Nov. 21t 
( A ) .  

SIXTH JUDICIAL DISTRICT 

Fall Term. 1938Jude . e  Cradu. 
Duplin-July 25'; Aug. 297 ( 2 ) ;  Oct. 

3': Dee. Z t  12). 
~ e n o i r - A u g . '  22; Sept .  2 6 t ;  Oct .  1 7 ;  

Nov.  7 t  ( 2 ) ;  Dec. 12 ( A ) .  
Onslon-July 183: Oct.  10;  Nov. 21t 

SEVENTH JUDICIAL 1)ISTRICT 

Fall Term, 1938--Jucli:e Harris. 
Franklin-Sept .  6;; Sept .  12 t  ( A ) ;  Oct. 

l i * ;  Kov. 14 t  ( 2 ) .  
\Take-July 11'; Aug.  29t ( A )  ( 2 ) ;  

Aug.  28 ( 2 ) ;  Sep t .  imt ( A ) :  Sep t .  12'; 
Sept .  19 ( 2 ) ;  Sep t .  ? 6  ( A ) ;  Oct. 3 t :  Oct. 
10'; Oct. 101 ( A )  ( 2 )  Oct. 24t ( 2 ) ;  Oct. 
31 ( A ) ;  Xov. i * ;  S o v .  i t  ( A )  ( 3 ) :  S o v .  
14 ( A )  ( 2 ) ;  h'ov. 28t ( 2 ) ;  Dec. 12' ( 2 ) ;  
Dec. 12t  ( A )  ( 3 ) .  

EIGHTIT JUDICIAL DISTRICT 

Fall Term, 193&Judj:e Cranmer. 
B~unswick-Sept .  61 ; Oct.  3. 
Columbus-Aug. 22 ( 2 ) ;  Oct .  10'; Nov. 

21t ( 2 ) .  
New Hanover-Jul .1 25.; Sept .  12.; 

Sept .  1 s t ;  Oct .  l i t  ( 2 ) ;  Nov. 14'; Dec. 
j t  ( 2 ) .  

P ~ n d e r - J u l y  1 8 ;  0,:t. 31 ( 2 ) .  

S I S T H  JUDICI.IL DISTRICT 

Fall Term, 19384uc l  ge Sinclair. 
Bladen-Aug. 8 t  ; Sc,pt. ID*. 
Cumberland-Aug. 2 3 ' ;  Sept.  26t ( 2 ) ;  

Oct .  24t ( 2 ) ;  Nov. 21' ( 2 ) .  
Hoke-Aug. 22; KO.;. 14. 
Robeson-July 1 1 t ;  Aug.  15'; Sept .  5 .  

( 2 ) ;  Sept .  26. ( A ) ;  Oct .  l o t  ( 2 ) ;  Oct. 
24' ( A ) ;  Nov. 7'; De2. 5 t  ( 2 ) ;  Dec. 19'. 

TESTH JUDICIaL DISTRICT 

Fall Term, 1938-Jud!:e Sl~ears. 
Alamance-Aug. I t ;  Aug .  15'; Sept .  

51 ( 2 ) ;  Nov. 147 ( A )  ( 2 ) ;  Nov. 28'. 
Durham-July 18'; Sept .  5. ( A ) ;  Sept .  

121 ( A ) ;  Sept .  19: 1 2 ) ;  Oct .  10'; Oct. 
24: ( A ) ;  Oct. 31t ( 2 ) .  Dec. 5'. 

Granv~l le - Ju ly  25;  Oct. 2 4 t ;  Xov. 14 
( 2 ) .  

Orange-Aug. 22; Aug. 2 9 t ;  Oct .  3 t ;  
Dec. 12. 

Person-Aug. 8 ;  Oct .  17. 



COURT CAYLENDAIR. 

WESTERN DIVISION 

E L E V E S T H  J U D I C I B L  D I S T R I C T  

F a l l  T e r m ,  1 9 3 8 J u d g e  Sink.  
Ashe-July 2 5 t  ( 2 ) ;  Oct .  24* .  
Alleghany-Sept .  2G. 
Forsyth-July 11 ( 2 ) :  Sept .  5  ( 2 ) ;  Sep t .  

1 9 t :  Sep t .  2 6 7  ( A ) :  Oct .  1 0  ( 2 ) ;  Oct .  2 4 7  
( A )  ( 2 ) ;  ~ o v .  i ( 2 ) ;  N O V  2 1 t  ( 2 ) ;  Dec. 
5  ( 2 ) .  

T W E 1 , F T H  J U D I C I A L  D I S T R I C T  

F a l l  T e r m ,  1938 J u d g e  Phil l ips .  
Davldson-Aug. 2 2 ' ;  Sep t .  1 2 t ;  Sep t .  

1 9 t  ( A ) ;  Oct .  3 7  ( A )  ( 2 ) ;  S o v .  2 1  ( 2 ) .  
Guiiford-July 1 1 ' ;  Aug.  1.; Aug .  8: 

( 2 ) :  Aug .  2 9 t  ( 2 ) :  Sep t .  1 0 t  ( A 1  ( 2 ) ;  
Sep t .  1 9 -  ( 2 ) ;  Oc t .  3 t  ( 2 ) :  Oct. 24.;  Oct. 
31;  ( 2 ) ;  Nov.  1 4 * ;  S o v .  2 1 t  ( A )  ( 2 ) ;  Dec. 
19.. 

T H I R T E E S T H  J U D I C I A L  D I S T R I C T  

Fall T e r m ,  1938-Judge B i v e n ~ .  
Anson-Sept. 26 ' ;  S o v .  1 4 t .  
hloore-Aug 1 5 * ;  Sept .  1 9 7 ;  Sep t .  2 6 t  

( A ) ;  Dee. 1 2 7 .  
R ichmond-Ju ly  1 s t ;  J u l y  25';  Sep t .  

5 i ;  Oct .  3 ' ;  h'ov. i t .  
Scot land-Aue.  8 :  Oct .  31:: Nov.  2 8  

Stan)?-July 1 1 ;  Sep t .  5 t  ( A )  ( 2 1 :  Oct .  
l o t ;  SOY. 21.  

Uninn-Aug. 1 ' ;  A u g .  2 2 t  ( 2 ) ;  Oct .  
l i t  ( 2 ) .  

F O U R T E E N T H  J U D I C I A L  D I S T R I C T  

F a l l  T e r m ,  1938--Jodge H a r d i n g .  
Gaston-July 25' ;  Aug .  1: ( 2 1 :  Sep t .  

l ? *  ( A ) ,  S e p t .  1 9 7  ( 2 ) ;  Oct .  24.; Nov. 
28'  ( A ) :  Dec. 5 ?  ( 2 1 .  

F I F T E E S T H  J U D I C I A L  D I S T R I C T  

F a l l  T e r m ,  1938-Judge A r m s t r o n g .  
Alexander-Aug. 2 9  ( A )  ( 2 ) .  
Cabarrus-Aug,  2 2 * ;  Aug. 2 9 7 :  Oct .  1 7  

( 2 ) .  
Iredell-Aug. 1 ( 2 ) ;  Nov. 7 ( 2 ) .  
Montgomery-July 1 1 ;  Sep t .  2 6 t ;  Oct .  

3 ;  Oct .  31:. 
Randolph-July 1 8 1  ( 2 ) ;  Sep t .  5"; Dec.  

5 ( 2 ) .  
Ronan-Sept .  1 2  ( 2 ) :  Oct. l o t ;  Oct .  1 7 t  

( A ) ;  Kov .  2 1  ( 2 ) .  

S I S T E E S T H  J U D I C I A L  D I S T R I C T  

F a l l  T e r m ,  1935 J l l d g e  W a r l i c k .  
Burke-Aug. S ( 2 ) ;  Sep t .  2 6 i  ( 3 ) ;  Dec.  

1 2  ( 2 )  - - ~- 

Caldwell-Aug. 2 2  ( 2 ) ;  S o v .  2 8  ( 2 ) .  
C r t awba-Ju ly  4  ( 2 ) ;  Sep t .  5 t  ( 2 ) ;  

S o v .  1 4 ' ;  h-or .  2 1 7 ;  Dee.  2: ( A ) .  
Cler-elantl-July 2 2  ( 2 ) ;  Sep t .  1 2 t  ( A )  

( 2 ) ;  Oc t .  3 1  ( 2 ) .  
Lincoln-July 1 9 :  Oct .  1 7 ;  ( 2 ) .  

S E V E N T E E S T H  J U D I C I A L  D I S T R I C T  

F n l l  T e r m ,  1938 J u d g e  Rousseau .  
 verb-July 4'; J u l y  1 1 7  ( 2 ) :  Oct .  17. ;  

Oct .  24:. 
D n \  le-Aug. 2 9 :  Dee.  h t .  
. \11tchell-July 2 5 t  ( 2 ) ;  S e p t .  
IVilkes-bug. 8  ( 2 ) ;  Oct .  3 7  ( 2 ) :  Oct. 

( 2 ) .  
.adkin-Aug. 2 2 ' ;  Dee.  12: ( 2 ) .  

E I G H T E E S T I I  J U D I C I . I L  D I S T R I C T  

F a l l  T e r m ,  1 9 3 8 J u d g e  Pless .  
Henderson-Oct .  1 0  ( 2 ) :  S o v .  21;  ( 2 ) .  
hIcI~o\vel l -July 11; ( 2 ) ;  Sep t .  5 ( 2 ) .  
Polli-Aug. 2 2  ( 2 ) .  
Ru thwford-Sep t .  ? F t  ( 2 ) ;  Nov .  7  ( 2 ) .  
T r , ~ n s y l v a n i a - J u l y  2 5  ( 2 ) :  Der .  5 ( 2 ) .  
Ynncey-Aug. 9  ( 2 ) ;  Oc t  24;  ( 2 1 .  

S I S E T E E S T H  J C D I C I I L  D I S T R I C T  

F a l l  T e r m ,  1 9 3 8 4 u d g e  J o h n s t o n .  
Buncombe-Ju ly  1 1 7  ( 2 ) ;  J u l y  2 5 ;  A u g .  

I t  ( 2 ) ;  A u g .  1 2 ;  h u g .  2 8 :  Sep t .  5 t  ( 2 ) ;  
Sep t .  1 9 ;  Oct .  3T ( 2 ) ;  Oc t .  1 7 ;  Oct .  3 1 :  
Kov.  :t ( 2 ) ;  Kov.  2 1 ;  Dee.  5: ( 2 ) ;  Dec.  
1 "  
A". 

Madison-Aug. 2 2 ;  Sep t .  2 6 :  Oct .  2 4 ;  
Nov. 28.  

T l V E S T I E T H  J U D I C I A L  D I S T R I C T  

F a l l  T e r m ,  1 9 3 8 J o d g e  Bl l ey .  
Cherokee-Aug,  8  ( 2 ) ;  S o v .  1 4  ( 2 ) .  
Clay-Oct. 3 1  ( A ) .  
Graham-Sept .  5  ( 2 ) .  
Haywood-July 11 ( 2 ) ;  Sep t .  1 9 7  ( 2 ) :  

Nov.  2 1  ( 2 ) .  
Jackson-Oct .  1 0  ( 2 ) .  
hlacon-Aug. 2 2  ( 2 ) :  Dee.  5  ( 2 ) .  
Swain-July 2 5  ( 2 ) ;  Oc t .  2 4  ( 2 ) .  

T W E S T T - F I R S T  J U D I C I A L  D I S T R I C T  

F a l l  T e r m ,  1938 J u d g e  Clement .  
Caswell-July 4 ;  iYov. 1 4  ( 2 ) .  
Rock lngham-Aug .  8 ( 3 ) :  Sep t .  5 ( 2 ) ;  

Oct .  2 4 ;  Oct. 3 1  ( 2 ) ;  Nov. 2 8 i  ( 2 ) ;  Dec. 
1 0 1  
A *  . 

Stokes-Aug. 2 2 ;  Oct .  10 ' ;  Oct .  1 7 7 .  
Surry-July 1 1 7  ( 2 ) ;  Sep t .  19. ;  Sep t .  

2 6 t  ( 2 ) ;  Dee .  1 9 * .  

' Fo r  c r i m i n a l  cases  only.  
:For  c i v d  cases  only. 
$ F o r  jail a n d  civi l  cases.  
( A )  Spec ia l  J u d g e  t o  b e  a s s igned .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COCRTS 

Eaatcrn District-Isaac 11. MEEKIYS, Judge, Elizabeth City. 
Niddlc District-J~IIXSON J. HAYES, Judgc, Greensboro. 
TVcstcr~ District-EDWIX TATES WEBB, Judge, Shelby;  JAMES E.  BOYD, Judge, 

Greensboro. 

E A S T E R S  DISTRICT 

l 'erm-District  courts a r e  held a t  the  t ime and  place a s  follows: 
Raleigh, criminal term, first Jlonday a f t e r  t he  fonr th  Monday in 

April and  October;  civil term, second Jlonday ili J Iarch  and  Sep- 
tember. T r l o ~ r a s  DISON, Clerk. 

Fayetteville, third Jlonday in March and September. S. II. BUCK, 
Deputy Clerlz. 

Elizabeth City, four th  Montlny iu JSnrcli ;mtl Scp enilwr. S.\I)IK -1. 
IIOOPLR, Deputy Clerlr. Elizalwtli City. 

Washington, four th  JIonclny a f t e r  the  first Nont1:ty in J larch  and  
September. .T. B. RESPASS, Deputy Clerk, Washington. 

Xew Bern,  fifth Monday a f t e r  the  first Monday it March and  Sep- 
tembrr.  ~I.\TII.I,A 11. T ~ R Y E R ,  IWpnty Clerl;. S c w  1:cw. 

Wilson, uisth Jfoutlay nftcr the  l i n t  Monday in  March and  Septem- 
ber. G. I,. PARKER, Depnty Clerk. 

Wilmington, seventh Monclay a f t e r  the  first BIonday in JIarcli a n d  
September. PORTER HUFHAJI,  Deputy Clerlz, JT'ilniingtoli. 

OFFICERS 

,T. 0. CARR. Cnited States District  Attorney. Wilmington. 
.JOHN TI. ~ I A X K I S G .  ~1ss i s t an t  Uliitetl S ta tes  District At tor~icy .  Rale ig l~ .  
CHAS. F. ROT-SE, i l~s is t :u i t  United Sta tes  District  Attorney, Kinston. 
F. S. WORTIIT. United States Marshal,  Raleigh. 
THOMAS DISON, Clerlz United Sta tes  District  Court, Raleigh. 

MIDDLE DISTRICT 

Tetm.s-District courts a r e  held a t  the  t ime and  glace a s  follows : 
Durham,  four th  Jlonday in September and  first JLonday in February.  

HEXRY REYKOLDS, Clerk, Greensboro. 
Gr~enshoro ,  first Monday in J u n e  and  December. IIEKRY REYNOLDS, 

Clerk : J ~ Y R T L E  D. COBB. Cllit'f Depnty;  LILLIAN H ARKRADER,  Deputy 
Clerk : P. H. BEESON, Deputy Clerk ; MAUDE B. GRUBB, Deputy Clerk. 

Rocltinghnm, first Monday in  JIarcli and September. HEXRY REYX- 
OLDS. Clerlz, Greensboro. 

Salisbury, third Blonday in April mid October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in Bfay and  November. HESRY REYNOLDS, 
('lt,rlt. G r ~ ~ t ~ ~ ~ s l ~ o r o :  E ~ , I Z . \ I W I ~ I I  ~ I K s s I ~ ; s s ~ ~ : ,  1)(51111tv ('101~1;. 

Willtesboro, th i rd  Monday in  May a n d  Sovember. HENRY REYNOLDS, 
Clerk, Greensboro; L IS~ILLE BU~IGARNER,  Deputy Clerk. 

OFFICERS 

CARLISLE HIGGINS, United Sta tes  District  Attorney, Greensboro. 
ROBT. S. RLCXEILL, Assistant United Sta tes  Attorney, Greensboro. 
MISS EIIITH HAWORTH. Assistant United States Attorney, Greensboro. 
BRYCE R. HOLT. Assistant United Sta tes  Attorney, Greensboro. 
WM. T. DOWD, United States Marshal,  Greensboro. 
HENRY REYNOLDS, Clerk United Sta tes  District  Court, Greensboro. 

Y 



UXITEU STATES COTRTS. 

WESTEIiX DISTRICT 

Tcrms-District courts a r e  held a t  the  t ime and place a s  follo\vs: 
A~l ier i l le ,  second Monday in hlny and Sovember.  J. T. JORDAN, 

Clerk : OSCAR L. ~ I C L L R D ,  Cliicf Deputy Clerk ; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and  October. F A N  BARXETT, Deputy 
Clerl;. Charlotte. 

Statesville, four th  Monday in April and October. AXNIE ADERHOLDT, 
Deputy Clerk. 

Shelby. four th  Blonrlay in September a ~ i d  th i rd  Monday in March. 
F A N  BARNETT, Deputy Clerk. Charlotte. 

Bryson City, four th  Monday in N a y  ant1 Soveniber. J. T. JORDAN, 
Clerl;. 

OFFICERS 

MARCUS E R ~ I N ,  Cnited Sta tes  Attorney, Asheville. 
W. Ii. FRAXCIS, Assistant United Sta tes  Attorney, Asherille. 
\V. hl. XICHOLSON, Assistant United Sta tes  Attorney, Charlotte. 
CIIARLES R.  PRICE, United Sta tes  Marshal,  Asheville. 
J. T. JORDAN. Clerk United Sta tes  District Court, Asheville. 
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CASES 

ARGUED AND DETERMINED 
I N  THE 

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

SPRING TERM. 1938 

HOME REAL ESTATE, LOAX an-n I ~ S C R A X C E  COMPASY, AGENTS FOR 

WAI. JAEGER, v. MR. ASD MRS. LOCKER OR JOSEPH LAKEY A X D  

A. B. CUMUINGS (SURETY). 

(Filed 15 June, 1038.) 

1. Landlord and Tenant 5 23: Parties § 1- 
A rental agent may not maintain a suit in ejection or for the collection 

of rents, the owner being the real party in interest, C. S.. 446, and this 
rule is not changed by C. S., 2367. 

2. Limitation of Actions 5 11-Joinder of new party plaintiff constitutes 
new action as to such party, and his action does not relate back. 

Suit wns instituted by a rental agent in a justice's court to recover rent 
in arrears when defendant tenant racated the premises. Upon appeal to 
the Superior Court. the owner was joined a s  additional party plaintiff, 
C. S., 547. Held:  The owner was the real party in interest, C. S., 446, 
and as  to him the amendment constituted a new cause of action against 
defendant, and his action does not relate hack to the date of the institu- 
tion of the original action, and the joinder being made more than three 
years after the due date of the rent, defendants' plea of the statute of 
limitations is good, and their motion to nonsuit should have been allowed. 

APPEAL by  defendants f r o m  Hill, J., a t  January-February  Term,  
1938, of FORSYTH. Reversed. 

T h e  plaintiff Wi l l i am Jaeger  is the  owner of a n  apar tment  building 
i n  Winston-Salem, and  the  plaintiff H o m e  Rea l  Estate ,  Loan and Insur -  
ance Company is the  rental  agent i n  charge of said building f o r  the  
purpose of leasing same a n d  collecting rent  therefor. Sa id  agent leased 
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an apartment in said building to Mrs. J. Locker 15 March, 1931. Said 
lease was signed by and in the name of William Jaeger. On  20 August, 
1931, Mrs. Locker vacated the premises and was a t  that  time in arrears 
i n  rent i n  amount of $50.00. The rental agent instituted an  action 
before a magistrate for the recovery of the rent 21 August, 1931, and in 
connection therewith sued out a writ of attachment under which the 
furniture moved from said premises by the defendants was attached. 
The magistrate rendered judgment in favor of the plaintiff and the 
defendants appealed to the Superior Court. 

The cause came on for hearing in the court below 2 February, 1938. 
TYheri the case was called for trial motion was made tha ;  William Jaeger 
be made a party plaintiff. This motion was allowed and a formal 
order was signed making the said TTilliam Jaeger a party plaintiff 
5 February, 1938. Upon the making of William Jaegw a party plain- 
tiff the defendants set up  and pleaded the three-year staiute of limitation 
in bar of plaintiff's right to recover. 

Issues mere submitted to the jury 0x1 plaintiffs' cause of action and 
the court charged the jury on the third issue directed to the defendants' 
plea of the statute of limitations as follows: "The court instructs you 
that i n  the light of all the evidence in this case, if you believe it and find 
the facts to be as the evidence tends to  show, and reach the third issue, 
i t  would be your duty to answer that  issue 'No.' " 

The issues Tvere answered in  favor of the plaintiffs. The  defendants 
excepted to the judgment thereon and appealed. 

Y o  counsel for plaintif fs.  
-4. B. C u m m i n g s  for defendants ,  appellants.  

BARNIIILL, J. Actions must be instituted in  the name of the real 
party in interest. C. S., 446. Rogers  v. Gooch, 87 N. C., 442; R e n t a l  
C'o. 2,. Jus t i ce ,  211 N. C., 54; Bull inger  v. Cure ton ,  104 N. C., 474. 

The provisions of C. S., 2367, do not modify this rule in  relation to 
suits in ejectment or for the collection of rents. Renta l  Co.  z.. Just ice ,  
supra;  J f a r t i n  2.. i l lask ,  158 X. C., 436. 

The court has the power to make additional par ies plaintiff or 
defendant. C. S., 547. Howerer, when the court makes a new party 
plaintiff i t  constitutes a new action against the defendant as to the new 
party and the action as to him does not relate back to the date of the 
institution of the original cause so as to deprire the dl?fendants of the 
right to plead the statute of limitations in  bar of recovery in  such action. 
Goodzcin c. Fert i l i zer  W o r k s ,  123 N. C., 162; Reyno lds  v. R. R., 136 
N .  C., 345; S n m s  c. Price ,  121 N.  C., 392; Fislzell v. E v a n s ,  193 N.  C., 
660. 
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The cause was instituted 2 1  August, 1931, and the real party in 
interest was made a party plaintiff on 2 February, 1935, more than six 
years after the rents for which this suit was instituted became due. 
As the rental agent was not authorized to maintain this action and the 
real party in interest was made a party plaintiff more than three years 
after the maturi ty date of the amount which is the subject matter of 
the suit, it  follows that  the plea of the statute of limitations by the 
defendants is good. The charge of the court on the third issue was 
erroneous. The defendants' motion to nonsuit should hare  been allowed. 

Judgment should be entered dismissing the action a t  the cost of the 
plaintiffs. 

Reversed. 

C. P. THOJIPSON v. CLAREKCE IV. ASGEL AND WIFE, FRANCES P .  
-4iSGEL. 

(Filed 13 June, 1938.) 

Trial § 6-Remark of court that  law invoked by defendants was a bad law 
held prejudicial error entitling defendants to a new trial. 

A remark of the court during the conduct of the trial and in the hearing 
of the jury, to the effect that the very law upon which defendants predi- 
cated their defense was a bad law, is prejudicial error which may not be 
cured by a later statement that the court's personal disagreement with the 
law did not render it any the less effective as the lam of the land to be 
respected and obeyed by the conrt and the jury, and a new trial is 
awarded on defendants' appeal. 

APPEAL by defendants from S i n k ,  J., a t  September Term, 1937, of 
GUILFORD. New trial. 

Fraz ier  Le- Fraz ier  for plaint i f f ,  appellee. 
Spencer  B. A d a m s  and J loseley  d H o l t  for defendants ,  appellants.  

SCHEKCK, J. This is an  action to recover a deficiency judgment after  
sale of real property by a trustee in a deed of trust a t  which sale the 
plaintiff, the holder of the obligation secured by said deed of trust, 
became the purchaser, and wherein the defendants, trustors and makers 
of the obligation, whose property mas purchased a t  said foreclosure sale 
and against whom the deficiency judgment is sought, alleged and offered 
evidence tending to show as a matter of defense and set-off that  the 
property sold was fairly worth the amount of the debt secured by it a t  
the time and place of sale, and that  the amount bid a t  said sale was 
substantially less than the true value of the property sold. Sec. 3, ch. 
275, Public Laws 1933 (N. C. Code of 1935 [Michie], sec. 2593d). 
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When the defendants offered their evidence tending to show the value 
of the real estate sold under foreclosure at  the time of the foreclosure 
there was some discussion as to its competency, but the court finally 
ruled that the evidence was competent, and "In doing so, the court said, 
in the presence and hearing of the jury and during the progress of the 
trial, 'I looked for it myself. I still think it is bad law but it is the 
lax- of the land.' To which said remark in the presence and hearing 
of the jury and during the progress of the trial, to wit, that it was bad 
law, the defendants and each of them in apt time duly excepted, stating 
in making said exception that it had been decided by the Supreme Court 
of Korth Carolina and the Supreme Court of the United States that 
it was good law. Exception No. 7. 

"Whereupon, the court stated to the jury: 'Gentlemen of the jury, the 
defendants through their attorneys of record except to the remark of the 
court that the court thought that the law we have been discussing was 
bad law. That is quite proper. This court reasserts that it thinks it is 
bad law, and I instruct you, or rather it instructs you, 2s it has hereto- 
fore, that it is immaterial what this court thinks abcut it, and i t  is 
immaterial what you think about it. I t  is the law of the land and 
should be respected and will be respected by this court, and shall be by 
you. There are many things in the lam that one may disagree with 
personally. This happens to be one that this court disagrees with; but 
we took a recess yesterday afternoon to find out what the law was, and, 
in order that this court might tell you, gentlemen of t h ~  jury, what the 
law is. I t  turned out to be something personally that the court dis- 
agrees with. That does not make ( i t )  any the less effective as the law 
of the land to be respected and obeyed by you and by this court.' To 
the instruction subsequently given and the statements in their entirety, 
the defendants again except. Exception No. 8." 

Exceptions 7 and 8 are made the bases for exceptive assignments of 
error, which we think, and so hold, should be sustained. 

,4s mas said in Perry e. Perry,  144 N. C., 328, quoting Mr. Thompson 
in his work on Trials, sec. 218, '(Any remarks of the presiding judge, 
made in the presence of the jury, which hare a tendency to prejudice 
their minds against the unsuccessful party will afford grounds for a 
reversal of the judgment." 

Adams, J., in S. v. Bryant,  189 N. C., 112, writes: "'No judge, in 
giving a charge to the petit jury, either in a civil or a criminal action, 
shall give an opinion whether a fact is fully or sufficiently proven, that 
being the true office and province of the jury; but he shall state in a 
plain and correct manner the evidence given in the case, and declare 
and explain the law arising thereon.' C. S., 564. I n  terms, this statute 
refers to the charge, but it has always been construed :is including the 
expression of any opinion, or even an intimation by the judge, at  any 
time during the trial, which is calculated to prejudice either of the 
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parties. Norris 2'. Rmmer, 182 X. C., 87, 91. And when once ex- 
pressed, such opinion or intimation cannot be recalled. I n  the case last 
cited, the Court said:  'When the damage is once done, i t  cannot be 
repaired, because, as we know, the baneful impression on the minds of 
the jury remains there still.' " 

The remark of the tr ial  judge to the effect that  he  thought the very 
law upon which the defendants predicated their defense x7as a bad lam 
we apprehend had a tendency to prejudice the minds of the jury against 
such law and thereby against the defendants who were invoking it, and 
"the baneful impression" created upon the minds of the jury remained 
notwithstanding the instruction of the judge that  his personal disagree- 
ment with the law "does not make ( i t )  any the leas effectire as the law 
of the land to be respected and obeyed by you and by this court." 

F o r  the errors assigned there must be a 
New trial. 

STATE v. TOJIMIE BRADSHAW, ALIAS THOlIAS BRADSHAW. 

(Filed 15 June, 193%) 

Bastards § 7-Proceedings under ch. 228, Public L ~ w s  of 1933, m u s ~  be 
instituted within three years next after birth of child. 

A proceedilig upon inclictmcat clinrgirig defendant nillf111 neglect 
and refnsnl to support his illegitimate child. instituted more than three 
yenrs after the birth of the child, is properly dicmissed, cli. 228, Public 
Laws of 1033, see. 3, and this result is not affected by the fact that de- 
fendant had admitted paternity of the child in  a prior proceeding nnder 
C. S., 263-279, the limitation provided in sec. 3 of the Act of 1033 not 
being confined to proceedings to cstnblish the paternity of the child. 

APPEAL by State from Will ianls ,  J., a t  February Term, 1938, of 
ALAMAKCE. 

Proceeding upon indictment charging the defendant ~ v i t h  d l f u l  neg- 
lect and refusal to support illegitimate child begotten hy him of Lola 
May Price. 

The essential facts set o11t in the special rcrdict, from nhich the S t a t e  
appeals, follow : 

1. The child in  question was '(born during the month of September, 
1933." 

2. On 21 August, 1933, a ~ i ~ a r r a n t  was sworn out by Lola May, mother 
of the child, charging the defendant u i t h  the offense of bastardy under 
C. S., 265-279. I n  this case, the defendant admitted the charge and 
was ordered to pay the mother of the child the full sum of $200, which 
he did. 
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3. Thereafter, on 5 March, 1934, the county superintendent of public 
welfare swore out a warrant  against the defendant charging him with the 
willful neglect and refusal to support his illegitimate child in  violation 
of ch. 228, Public Laws 1933. The defendant's plea of former jeopardy 
was sustained in  the trial court. Notice of appeal was entered, but the 
appeal was not perfected. 

4. On 5 June,  1937, Lola May Pr ice  (then married),  mother of the 
child, obtained a warrant  i n  the present proceeding. A t rue bill was 
returned a t  the November Term, 1937, and special verdict rendered a t  
the February Term, 1938, upon which the defendant nr,ls adjudged not 
guilty. 

The State appeals, assigning error. 

At forney -Genera l  M c M u l l a n  and Assis tant  At torneys-General  B r u f o n  
and  W i l l i s  for the S f a t e ,  appel lant .  

J .  E l m e r  Long  nnd Clarence Ross  for de fendan t ,  appellee.  

STACY, C. J. I t  was held in S. 1%.  Nans f i e ld ,  207 :R. C., 233, 176 
S. E., 761, that  a judgment under the prior bastardy statutes after their 
repeal by ch. 228, Public Laws 1933, and with which the defendant had 
failed to comply, would not defeat a proceeding under the latter act. 

I t  was also held in S. 2). J o h n s o n ,  212 N. C., 566, that the offense 
created by ch. 228, Public Laws of 1933, is a continuing one, and that  a 
prior proceeding would not defeat a subsequent one for a later violation. 

I n  the instant case, the plea is interposed that  the proceeding is barred 
by section 3 of the act which provides: "Proceedings under this act 
may be instituted a t  any time within three years next after the birth 
of the child, and not thereafter." 

I t  is not perceived wherein this section can be limited to proceedings 
to establish paternity as the State contends. I t s  language is clear, posi- 
tive and unbending. I t  seems to hare  been taken from C. S., 274, of 
the old law, which was held to supersede the general statute of limita- 
tions on the subject. S. I ? .  Permy, 122 N. C., 1043, 30 El. E., 139; S .  v. 
Hedgepe th ,  ibid. ,  1039, 30 S. E., 140. 

Section one of the act i n  question provides that  any r~arent  who will- 
fully neglects or  refuses to support and maintain his or her illegitimate 
child "shall be guilty of a misdemeanor and subject to s ~ h  penalties as 
are hereinafter provided." child is defined as any person less than 
fourtecln pears of age, whom either parent niight be required to support 
and maintain if such child were the legitimate child 2f such parent. 
Ch. 432, Public Laws 1937. 

What are the penalties thereinafter provided? These are set out in 
section 7 of the act. S. v. Xans f i e ld ,  supra.  

I t  is provided in section 6 that  the court shall first t ry  the issues of 
paternity and willful neglect or refusal to support. I f  these be deter- 
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mined in  the affirmative, "the court shall fix by order, subject to modi- 
fication or increase from time to time, a specific sum of money necessary 
for the support and maintenance of the particular child," and "shall 
require the defendant to pay i t  either as a lump sum or in periodic pay- 
rnents as the circumstances of the case may appear to the court to 
require." 

I t  is evidently contemplated by the statute that  proceedings may be 
instituted a t  any time within three years next after the birth of the 
child, and not thereafter; tha t  issues of paternity and nonsupport shall 
first be determined; that  a specific sum shall then be fixed for mainte- 
nance, and that  the case shall be left open for such modification or 
increase as the circumstances, thereafter appearing, may warrant. 

I t  is further provided in section i that  "for the purpose of enforcing 
payment of the sum fixed," the court may issue orders of a civil or 
criminal nature, or both, as specified therein, including imprisonment 
"for a term not to exceed six months," and modify the same from time 
to time as the circumstances of the case may require. 

TT'hether the procedural provisions of the statute have been giren due 
consideration in some of our former decisions, nTe need not now decide. 

The proceeding was properly disnlissed upon the special verdict. 
S o  error. 

S U J I A  E. K S I G H T  Y. FORD BODY COMPANY ET AI,. 

(Filed 15 June, 1938.) 

1. Master and Servant 4GIndustrial Commission may review award for 
changed condition upon petition filed within Sear from last payment. 

Claimant was awarded compensation, and payments thereunder \\ere 
nlatle from time to time. Thereafter the Industrial Commission, upon 
application of the interested parties, ordered payment of a lnmp hum 
a~varcl, which was made. Within a year from the last payment, claininnt 
filed petition for review of award for changed condition. U c l d :  Thp 
petition for review for changed condition v a s  filed within the time al- 
lowed, c11. 120, Public Laws of 1929, a'i amended by ch. 271, Public Laws 
of 1931, S. C. Code, 8081 ( b b b ) ,  and the award by the Commission of 
ndditionnl compenrntion for total disability upon its finding, supported 
by evidence, that clain1:lnt had experienced n change in  his contlirion 
since the last award, will be upheld by the courts. 

2. Master and Servant 5 53d- 
When there is ample evidence to support n finding of a change in claim- 

ant's condition as contemplated by S. C. Code, 8081 ( b b b ) ,  and evidei~ce 
which would support a contrary finding, the finding of the Industrial 
Commission from the conflicting evidence is conclusive. 
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APPEAL by defendants from X i l l ,  S p e c i a l  J u d g e ,  at February Term, 
1938, of GUILFORD. 

Proceeding under Workmen's Compensation Act to review award on 
ground of change in condition. 

On 3 October, 1934, while in the employ of Ford Bodjr Company, the 
plaintiff received an injury to his left hand; blood poison set i n ;  and as 
a consequence he lost the use of his arm from the elbow down. 

Compensation was agreed upon and approved by the Xorth Carolina 
Industrial Commission on 13 Xovember, 1934. Payments were accord- 
ingly made from time to time, and thereafter, on 6 January, 1936, the 
Industrial Commission received from the interested parties an applica- 
tioh for a lump-sum award, which was approved 20 Febr lary, 1936, and 
payment made four days later. 

On 5 January, 1937, the plaintiff filed his petition for a review of 
the award on the ground of a change in his condition, a leging that the 
poison which set in from the accident of 3 October, 1934, had never been 
completely removed from his system, and that other portions of his body 
had lately become involved. 

The hearing Commissioner made findings which were later adopted 
and approred by the Full Commission. The pertinent ones follow: 

"1. Under an agreement that can be found in the record compensation 
has been paid in this case to 16 February, 1936. 

"2. The defendants are contending that disability as a result of the 
accident terminated on or about that date. Plaintiff is caontending that 
he has had a change of condition and that he has been totally disabled 
since 1 January, 1937. He  contends that he is suffering as a result of 
his accident from a disease known as Buerger's Disease. 

"The record contains the testimony of several experts, including 
Dr. Bullitt, pathologist at  the University of North Carolina. 

"3. From all the evidence in the record the Commissioner finds as a 
fact that the plaintiff at  the present time is totally disabled and that he 
has been totally disabled since January of 1937; that he has had a 
change of condition; that his condition at this time has been caused by 
the injury by accident suffered while employed, and the Commissioner 
orders that compensation payments be resumed as of 1 January, 1937." 

From the award of the Full Commission, the defendaits appealed to 
the Superior Court, where the award was affirmed, and from this ruling 
the defendants appeal, assigning errors. 

E. D. E u y k e n d a l l ,  J r . ,  a n d  E. D. B r o a d h u r s t  for  p l a i n t i f ,  appel lee .  
R u a r k  Le. Ruarlc  a n d  H e n d e r s o n  Le. H e n d e r s o n  fo r  d e f e n d a n t s ,  a p -  

pellants.  

STACY, C. J. The last payment of compensation under the previous 
award mas made in February, 1936, and the petition for review on 
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ground of change in condition was filed 5 January,  1937. This is 
within the year as contemplated by section 46 of the Workmen's Com- 
 ensa at ion Act, ch. 120, Public Laws 1929, as amended by ch. 274, Public 
Laws 1931, which provides that  "no such review shall be made after 
twelve months from the date of the last payment of compensation pur- 
suant to an  award under this article." N. C. Code of 1935 (Michie), 
8081 (bbb) ; Lee v. Rose's Stores, 205 N. C., 310, 171 S. E., 87. 

The finding is that  plaintiff has experienced a change in his condition 
since the last award, growing out of the injury of 3 October, 1934, and 
that  he has been totally disabled since January,  1937. I t  is a reason- 
able inference, if not a direct finding of the hearing Commissioner, 
approved by the Ful l  Commission, that  plaintiff's total disability oc- 
curred 1 January ,  1937, as compensation payments were ordered to be 
resumed as of tha t  date. 

There is ample evidence to support the finding of a change in plain- 
tiff's condition as contemplated by the act. Smith v. S w i f t  & Co., 212 
N. C., 608; B u t t s  v. J lon fague  Rros., 208 S. C., 186, 179 S. E., 799. 
There is also evidence which would have supported a contrary finding. 
Allen v. i l lo f t l ey  Const. Co., 170 S .  E. (Va.), 412. With  this conflict, 
however, we are not concerned. I t  is fully established by numerous 
decisions tha t  the findings of fact made by the Industrial Commission, 
if supported by competent evidence, are conclusive on appeal, and they 
are not subject to review by the courts. Cnrlton c. Bernhardt-Seagle 
C'o., 210 N .  C., 655, 188 S. E., 77;  Szoink 1 % .  ,isbesfos Co., ibid., 303, 
186 S .  E., 258; Bryson v. Lumber  Co., 204 K. C., 6 6 4  169 S. E., 276. 

I t  results, therefore, that  the judgment must be upheld. 
Affirmed. 

STATE r .  JACKSON IIART-ET. 

(Filed 15 Jnnc, 1935.) 

1. Rape 3 8- 
Ericlence in this prosecution 71e7(7 sufficient to be submitted to the jury 

on the charge of rage. 
2. Criminal Law 9 50-Court may question witnesses to clarify testinionr, 

but must not express opinion on the facts by manner or word. 
The court must not express a n  opillioil on the facts, directly or indi- 

rectly. by word or manner, either in the conduct and course of the trial 
or in the charge, C. S., 564, but exceptions to questions propounded by the 
court to nitnesses ill order to obtain a proper understanding and clarifi- 
cation of their testimony, or to bring out some fact overlooked, will not be 
suqtaineil when it  appears thnt the que4ons nere not unfair and care 
was used not to influence the jury. 
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3. Criminal La,w § 53g- 

When the court's statement of the contentions of the ;State is supported 
by the testimony, defendant's exception thereto on the ground that the 
language used unduly emphasized the State's evidence mill not be sus- 
tained when the matter was not called to the court's attention in apt time. 

4. Criminal Law !?J 77c-Regularity will be presumed with record does not 
afBmniatively show to the contrary. 

When the record does not affirmatively show either the absence or 
presence of defendant's arraignment and plea, the presuinption is in favor 
of regularity, and defendant's objection thereto will ?ot be sustained, 
certainly when case on appeal contains an affirmative statement by the 
judge that defendant's plea, in the time-honored form Lpon arraignment, 
was duly entered before the trial was begun. 

5. Criminal Lam § 53b- 

Exception to the court's ruling, during argument of counsel, that certain 
witnesses had testified not only in corroboration but also to other facts, 
held without merit, since the record supports the ruling of the court. 

APPEAL by defendant from Phillips, J., at  December Term, 1937, of 
FORSYTH. NO error. 

The defendant was convicted of the capital felony of rape and appeals 
from judgment imposing sentence of death. 

Attorney-General XcMullan and Assistant Attorneys-General Bruton 
and Willis for the State. 

Jno. D. Slnwter and Richmond Rucker for defendant. 

DEVITS, J. The evidence offered a t  the tr ial  was sufficient to establish 
all the elements of the crime charged in  the bill of ndictment, and 
defendant's motion for judgment as of nonsuit was prop3rly denied. 

I n  the case on appeal defendant assigns as error that  the presiding 
judge during the tr ial  propounded numerous questions, some of them 
leading, to the prosecuting witness and to another Stats's witness, and 
that this examination of the witnesses by the court, after they had been 
examined and cross-examined by counsel, had the effect of intimating to 
the jury an  opinion on the part  of the judge that certain facts material 
to the case had been sufficiently proren, and the defendant contends that  
he was prejudiced thereby in the eyes of the jury. Howerer, upon 
exanlination of the entire record of the evidence, it is apparent that the 
questions complained of were asked for the purpose of ascertaining 
definitely the meaning of the witnesses' testimony in  certain particulars, 
and mere not unfair  to the defendant and hence afford no just ground 
upon which to predicate prejudice. 

The court recently has had occasion to consider the matter of the 
effect of questions propounded to a witness by a presicing judge, and 
attention was called to the fact that  the inhibition of the statute against 



N. C.] SPRING T E R N ,  1938. 11 

the expression of an  opinion on the facts extends to the intimation of an  
opinion by interrogation as well as by statement or action. 8. e. Bean, 
211 N. C., 59;  8. v. Il'inclcler, 210 N .  C., 556, 187 S. E., 792; S. zl. 
Oakley, 210 K. C., 206, 186 S. E., 244; S. v. Hart, 186 N. C., 582, 120 
S. E. ,  345; S.  v. Bryant ,  189 N. C., 112, 126 S. E., 107. The statute, 
forbidding judges in charging the jury from giving an  opinion whether 
a fact has been fully or sufficiently proven, was enacted in  1796, and has 
remained unchanged to this day. I t  is now codified as section 564 of the 
Consolidated Statutes. This statute has reflected the settled policy of 
the State from the beginning in regard to the conduct of trials, and 
expresses the jealous care of the people at all times for the impartiality 
and independence of jury trials and agailist encroachments upon the 
exclusive function of the jury to determine issuable facts, uninfluenced 
even by the presiding judge. This Court has applied this rule to many 
varying instances of judicial language, whether in the charge to the jury 
or in comments to or concerning witnesses in the presence and hearing 
of the jury, beginning with R ~ c l  1 . .  Reel, 9 5. C.,  63, and extending to 
the latest volume of our reporti. Thompson  2%. Angel, ante, 3. 

While there are times, in the course of the trial, when the presiding 
judge, in order to obtain a proper understanding and clarification of 
what the witness has said or meant to say, or to bring out some fact 
orerlooked, may and should propound competent questions, care should 
be exercised to prevent by manner or word what may be understood by 
the jury as the indirect expression of an  opinion on the facts. 

The defendant also assigns error in a portion of the charge of the 
court, xherein certain of the State's contentions were stated, and com- 
plains that  the language used gave undue emphasis to the State's evi- 
dence. but the record does not disclose that  the court's attention was 
called to this a t  the time, and from an examination of the charge it 
~vould seem that  the statements to which exception was noted were based 
upon the testimony offcrcd, and that  in this respect the defendant has 
no substantial ground of complaint. 

I n  his brief defenclant fn r thw a s a i l s  the judgment on the ground that  
the record does not affirmatively show defendant's arraignment and plea. 
However. the record proper does not shon., as a matter of fact, the 
absence of arraignment and plea, and in the judge's preliminary state- 
ment to the jury, in his charge, i t  is made to appear that  "the defendant 
has entcwd a plea of not guilty to this bill of indictment (which the 
judge had just read to the jury),  and for his trial has placed himself 
upon God and his countrr." The record being apparently silent, regu- 
larity -\~.ould ordinarily be presumed, but in addition the case on appeal 
brought up by the defendant contains the affirmative statement by the 
judge that  the defendant's plea, in the time-honored form upon arraign- 
ment, w i s  duly entered before the trial n7as begun. 
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Bus v. MAXWELL, COMR. OF REVEKUE. 

The exception noted to the ruling of the court, during the argument 
to the jury, that  certain witnesses had testified not only in  corroboration 
but also to other facts, is without merit. The record of the testimony 
of the witnesses supports the ruling of the court. 

There was competent evidence of the commission by t2e defendant of 
the crime charged, sufficient to warrant  the submission 01' the case to the 
jury. There was no error i n  the trial. The verdict of the triers of the 
facts must be upheld, and the judgment affirmed. 

N o  error. 

SAFE BUS v. -4. J .  JIAXTT7'ELL, COMMISSIOR'ER OF ILEVENUE. 

(Filed 15 June, 1938. ) 

Taxation 27- 
Sec. 203 of the Revenue Act of 1933, N. C. Code, 7880 (Ill),  imposing 

a franchise tax of six per cent of the total gross earnings on business 
therein enumerated, does not apply to the operation of buses for hire 
within a city, even though operated on definite routes, unless used in 
connection with or in substitution for a street railway. 

APPEAL by plaintifi from Phillips, J., a t  February 'Term, 1938, of 
FORSYTH. Reversed. 

Action to recover certain franchise taxes paid under protest. 

Efirtd & Liipfert, Price (e. Jones, and John J .  Ingle foi- plainfi f .  
Attorney-General ~ l f c V u l l a n  and Assistant Attorneys-General Brufon 

and Willis for defendant. 

D ~ v r s ,  J. The plaintiff corporation operates on the streets of Win- 
ston-Salem forty-one automobile buses for the transportation of Negro 
passengers for compensation, over fixed routes, according to city ordi- 
nance. 

F o r  the years 1933 to 1036, inclusive, the plaintiff paid, and the 
defendant accepted, license tax undcr ch. 375, Public Lams 1933 (codified 
in Michie's Code as sec. 2621 [89]), which imposed tax on the following 
basis: " 'For hire' passenger rehicles shall be taxed a t  a rate of $1.90 
per hundred pounds of weight." 

The defendant Commissioner of Revenue has now assessed franchise 
taxes against the plaintiff for  these years under sec. 203 of the Revenue 
Act of 1933 (codified in Kch ie ' s  Code as section 78810 [lll]). The  
pertinent portion of this section is as follows: "Sec. 203. Franchise or 
Privilege Tax, Electric Light, Power, Street Railway, Gas, Water, 
Sewerage, and Other Similar Public Service Companies Not Otherwise 
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Bus v. I\IASWELL, COMR. OF REVENUE. 

Taxed. (1)  Every person, firm or corporation, domestic or foreign, 
other than  inunicipal corporations, engaged in  the business of furnish- 
ing electricity, electric lights, current, poner or gas, on-ning and/or 
operating a n7ater or p b l i c  sewerage system, or owning and/or operating 
a street railway, including automobile buses, for  the transportation of 
freight or passengers for hire shall annually . . . make and deliver 
to the C'oinnlisqioner of Rerenue . . . a report and statement . . . 
containing the f o l l o ~ ~ i n g  information: ( a )  Such person, firm, or corpo- 
ration shall pay an  annual franchise or privilege tax of six per cent of 
the total gross earnings. . . ." 

The plaintiff paid the franchise tax under protest and now seeks to 
recover back tlle amount paid therefor, contending that  section 203 of 
the Revenue Aict is inapplicable to the character and method of its 
operations. 

The determination of tlie question here presented involves a construc- 
tion of section 203 of the Rel-enue Act of 1033 (chapter 445). Section 
203 appears in thc Revenue -let of 1935 (chapter 371) in  identical lan- 
guage. I f  this section applies to plaintiff's operations, plaintiff is not 
entitled to recorer tlle ainount assessed and paid. I f  the section is not 
applicable, then plaintiff has been required to pay taxes not lawfully 
assessed, and this action is well founded. 

I t  is apparent that  section 203 is primarily intended to fix tlie basis 
of taxation and to impose the rate to be paid by public utilities. I t  in 
terms applies to those engaged in the buqiness of furnishing electricity, 
electric current, or gas, or operating a water system, or owning and 
operating, or merely operating, a strcct railway, including autonlobile 
buses, for the transportation of freight or passengers for hire, and 
requires reports of annual earnings and the payment of six per cent on 
total gross earnings. ,111 examination of the Rercnue Act? for sereral 
years prior to 1033 shorn that section 203 had been biennially reenacted 
in substantially the same form until the Act of 1033 inserted the phase 
'(including automobile buses" after the words "street railway," doubtless 
because automobile buses were then bcing largely substituted for street 
cars on rails, and it ~ i -as  intendcd that  the tax on electric companies 
operating qtreet l.ail~vays slloultl also be imposed when those companies 
operating autonlobile buses in colinection therevith or in substitution 
therefor. 

The contentioll of the AttorneyGeneral that  the addition to section 
203 of the TT-olds "including automobile buses" has the effect of imposing - 
the franchise tax of six per cent on gross earnings upon one operating 
automobile buses, whether connected with a street railway or not, finds 
some support from an  a n a l p i s  of the language used. However, upon 
coi~sideration of both taxing stntntcs involved in  this action, n e  reach 
the conclu-ion that section 203 of the 1933 Revenue Act was not intended 
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to apply to "for hire" passenger vehicles, eren though operated on defi- 
nite routes, unless used in connection with or in substitution for a street 
railway. The phrase "including automobile buses" a.opears to have 
been inserted parenthetically to modify the term "street 1.ailmay" and as 
incident or pertinent thereto. 

I t  may be noted that  in the Revenue Bct of 1937, section 203 has been 
amended so that  this question will not likely arise again. 

The ruling of the court below upon the facts agreed, that  the plaintiff 
was not entitled to recover the franchise taxes paid undt!r protest, must 
be held for error, and the judgment 

Reversed. 

W. P. 13ESKER ASD WIFE, BETTIE F. BESNER v. J .  S. PIIIPPS A X D  C. J. 
hlcDOKALD, SHERIFF OF MOORE COUNTY. 

(Filed 15 June, 1938.) 
1. Evidence § 6- 

Ordinarily, the burden of proof is on the party asserting the affirmatire 
of the issue. 

2. Bankruptcy 9 +Bankrupt has burden of proving that creditor's claim 
was included in schedule or that he had actual knowledge of pro- 
ceedings. 

This action was instituted by debtor who had been discharged in banli- 
ruptcy to perpetually enjoin the issuance of execution on I judgment upon 
his allegations that his schedule in bankruptcy had b?en amended to 
include the judgment in time for the creditor to prow his claim and 
notice thereof issued to the creditor, and that the creditor had actual 
knowledge of the bankruptcy proceedings in time to haye proved his 
claim. H e l d :  The burden of proof on the issue of the amendment of the 
schedule and on the issue of the creditor's actual knowledge was prop- 
erly placed on the debtor, since he alleged the affirmatiw on both issues. 
Ch. 3, see. 17 ( a ) ,  snbsec. 3. Act of C'ongrrh\ of 1898 (30 Stat. L., -750). 

APPEAL by the plaintiffs from Phi l l ips ,  J., a t  Februarp Term, 1938, 
of MOORE. X o  error. 

H.  F. Senlccll ,  Sr . ,  for plaint i , f s ,  nppe l lan f s .  
111. G. R o y e f t e  and S a p p  (e. S n p p  f o r  de fcndnn f s ,  appellees. 

S ~ H E X C K ,  J. This is an  action to perpetually enjoin the defendants 
from procuring execution to levy on the property of the plaintiffs by 
~ i r t u e  of a judgment obtained by the defendant Phipps against the 
plaintiil's. It is alleged by the plaintiffs, and all of the evidence tends 
to prore, that  the defendant Phipps obtained judgment in Guilford 
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County against the plaintiffs for  $496.95 in April, 1929, and that  said 
judgment was docketed in Moore County in May, 1929; that  the plain- 
tiffs filed voluntary petitions in bankruptcy in October, 1929, and in 
April, 1930, were discharged in bankruptcy. Plaintiffs allege that  the 
judgment of the defendant Phipps was inadvertently omitted from the 
original schedule of creditors filed in the bankrupt court by the plain- 
tiffs, but that  subsequently the schedule was amended so as to include 
said judgment and notice thereof mas duly given to the defendant 
Phipps, and that  defendant Phipps had actual knowledge of the proceed- 
ings in bankruptcy in time to file his claim. The defendant Phipps 
denies that  the schedule of creditors was erer  amended so as to include 
his judgment against the plaintiffs and that  notice thereof was given to 
him, and also denies that  he had actual knowledge of the proceeding in 
bankruptcy in time to file his claim. 

The issues submitted and answers made thereto were as follows : 
"1. Were the plaintiffs discharged in  bankruptcy after defendant's 

provable claim was due and owing by the plaintiffs to the defendants, 
as alleged ? h s w e r  : 'Yes.' 

"2. Was the schedule in said bankruptcy proceedings so amended as 
to include the claim of the defendant J. S. Phipps in  time for him to 
have proved hi.. claim and notice thereof issued to the defendant J. S. 
Phipps, as alleged Z h s w e r  : 'So.' 

"3. Did the defendant J .  S. Phipps have actual knowledge of the 
bankruptcy proceeding in~o lved  in time to have prored his claim, as 
alleged ? Answer : 'No.' " 

The first issue was answered by consent. 
The plaintiffs, appellants, assail by exceptive assignments of error 

the charge of the court for the reason that  i t  placed upon them the 
burden of proof on the second and third issues. MTe are of the opinion, 
and so hold, that  these assignments of error cannot be sustained. 

Chapter 3, section l7a ,  sub~ection (31, of the -1ct of Congress of 
1898 (30 Stat. L. 550), is as follows: "A discharge in bankruptcy shall 
release a bankrupt from all of his provable debts, except such as 1. (not 
here material). 2. (not here material). 3. H a r e  not been duly ~ched-  
uled in  time for proof and allo~vance v:ith the name of the creditor if 
known to the hankrnpt, unless such creditor had notice or actual k11on.l- 
edge of the proceedings in bankruptcy, or 4. (not here material)." 

As to the second issue : The plaintiffs admit that  the defendant Phipps' 
judgment x i s  omitted from their original schedule but allege that said 
original schedule 71-as amended as to include said judgment. and that 
notice r a s  duly given to wid  Phipps. This allegation waq denied by 
the defendants. 

"It is a fundamental rule of evidence that the burden is on the party 
who asqert. the afirriiatire of the iqsue. TT'alTzer T .  Cnrpen fer ,  144 
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N. C., 674; P o i n d e z f e r  v. Call, 182 N. C., 366. The burden of the issue, 
that  is, the burden of proof in the sense of establishing 1,he issue as dis- 
tinguished from the act of going forward and producing evidence, does 
not shift from one party to the other. Cot ton  Oil C o ,  v. R. R., 183 
N. C., 95;  Speas  v. Bank, 188 N. C., 524; H u n t  v. E u r e ,  189 N .  C., 482. 
This is not a case i n  which the subject matter of a negative averment is 
peculiarly within the knowledge of the opposing party. Hosiery Co. v. 
Express  Co., 184 N .  C., 478." S t e i n  v. Levins ,  205 N .  C'., 302, 306. 

As to the third issue: This issue presents the question as to whether 
the plaintiffs have brought the defendant Phipps  within the last pro- 
vision in  the third exception of the general law by establishing that  he 
had actual knowledge of the proceedings in bankruptcy in time to have 
proved his claim. Again the allegation is made by the plaintiffs and the 
rule that  the burden of proof is upon him who asserts the affirmative of 
the issue is applicable. 

I n  Hill Z-. Smifh, 260 U. S., 592 (67 L. Ed., 419), in -efereace to the 
section of the Federal statute above quoted, it is sa id :  '.We agree with 
the court below that  justice and the purpose of the section justify the 
technical rule that  if the debtor would avoid the effect of his omission of 
a creditor's name from his schedules, he must prove the f~ cts upon which 
he relim." 

V e  hare  examined the other exceptions to the chaiqge and to the 
admission and exclusion of evidence and find no reversiltle error. 

The judgment below declaring the judgnlent of the de'endant Phipps 
against thc plaintiffs to be "in full fo rw  and cffect to  the same extent 
as if W. P. Benner and Bettie F. Benner, his wife, had not heretofore 
been adjudicated bankrupt," and dissolving and vacating the restraining 
order theretofore issued, must be affirmed, since on the rword we find 

N o  error. 

BERTHA WOODS, E. D. STUBBS AR'D PEARL GAITHER, ADIIIR'ISTRATRIX 
OF VERSAL JOHSSOS, DECEASED, V. MADIE B. HALL, LEROY HALL, 
ELEASOR HALL, EDSA F. HALL, WILLIE HALL KENNEDY ASD 

HUSBAND, HAROLD IiEr\'SEDT, A K D  JIADIE E. HALL, ESECUTRIX OF 

H. H. HALL, DECEASED. 

(Filed 15 June. 193s.) 

Negligence 3 4f-Evidence held insufficient to show sta~tutory duty on 
defendant owners to provide two exits from sleeping quarters. 

These actions to recol-er for personal inj~iries ant1 for wrongful death 
resulting from a fire in defentlants' building, the third flo'x of vhich mas 
rented for sleeping quarters, were founded 011 see. 4, ch. 149, Public Laws 
of 192.7 (C. S., 60S1), upon allegations that defeatlants falled to have two 



S. C.] SPRISG TERM, 1938. 1 7  

exits from the sleeping quarters in caqe of fire. All the evidence tended 
to show that the building was constructed prior to 1913, and there was 
no evidence that the Insurance Commissioner ever deemed practical that 
the building should be provided with any additional ways of egress in 
order that the dangers existing should be terminated. Held: Defend- 
ants' motion to nonsuit was properly allowed, since plaintiffs fail to bring 
themselves n-ithin subsecs. 1 or 2 of sec. 4 of the statute relied upon. 

APPEAL by the plaintiffs from B i v e n s ,  J., a t  October Term, 1937, of 
FORSTTH. Affirmed. 

E l l e d g e  & W e l l s  a n d  W i l l i a m s  R. B r i g h t  for  p la in t i f f s ,  appe l lan t s .  
P a r r i s h  & Dea l  a n d  Price cf J o n e s  for d e f e n d a n t s ,  appellees.  

SCHENCR, J. These are three cases consolidated for the purpose of 
trial, to recover for personal illjuries and wrongful death alleged to 
have been caused by the negligence of the defendants i n  failing to furnish 
proper means of escape from fire in a building owned by the defendants 
and occupied for l i r ing and sleeping purposes by the plaintiffs and the 
plaintiff's intestate. 

The plaintiffs, in referring to C. S., 6081, being section 4, chapter 149, 
Public Laws 1923, say in  their brief:  "It is upon the violation of these 
t v o  sections that  the plaintiffs predicate their cause of action." Said 
section 4 reads as follows : 

"Sec. 4. Section six thourand and eighty-one of the Consolidated 
Statutes is hereby repealed, and the following, to be known as six thou- 
sand and eighty-one, is to be substituted therefor: 

"Sec. 1. That  all hotels, lodging houses, school dormitories, ho~pitala,  
sanatoriunls, apartment houses, flats, tenement houses and all buildings 
other than  private dwellings not over three stories in height, in which 
rooms are to be rented or leased or let or offered for rent, let or leased 
for living or sleeping purpose<, h e r e n f t c r  cons frzrc fed  i n  this State shall 
be constructed so that  the occupants of a11 rooms above the first floor 
shall have unobstructed access to two separate and distinct ways of 
egress extending from the uppermost floor to the ground, such ways of 
egress to be so arranged in reference to rooms that  i n  case of fire on one 
stairway the other stairway can be reached by the occupant without his 
or her having to pass the stairway involved. Entrance to all such ways 
of egress aforementioned in  this section shall be from corridors or hall- 
TI-axs of not less than three feet in width, and in no case shall entrance 
to such ways of egress be through a room or closet, and where such 
building is i n  the opinion of the Insurance Commissioner of sufficient 
size to require more than t v o  ways of egress the 'National F i re  Protec- 
tion Association' Standard governing corridors and stair areas shall be 
adhered to. 
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"Sec. 2 Every hotel, lodging house, school dormitory, hospital, sana- 
torium, apartment house, flat, tenement or other building, other than a 
private dwelling not over three stories in height, in which rooms are 
rented, leased, let or offered for rent, lease or let, shall forthwith, a t  the 
owner's expense, be provided with additional ways of egress as to the 
Insurance Commissioner shall deem practicable in  order that  the object 
of this law may be accomplished and that  existing dangers not be per- 
petuated." 

Sec. 1 of section 4, chapter 149, Public Laws 1923 (ai present C. S., 
6081), has no application to the building owned by the defendants and 
occupied by the plaintiffs and plaintiff's intestate for living and sleeping 
purposes, and alleged to have been burned on 19 Soveml~er ,  1936, since 
it applies only to buildings '(hereafter constructed in this State," and all 
of the evidence is to the effect that  said building was constructed in  
1913. 

The plaintiffs likewise fail to bring themselves within the provisions 
of sec. 2 of section 4 of chapter 149, Public Laws of 1923 (present 
C. S., 6081), since there is no evidence that  the insurance Commissioner 
ever deemed practicable that  the building mentioned in the complaint 
should be provided with any additional ways of egress in order that  the 
object of the law might be accomplished and existing dangers not 
perpetuated. 

Since the plaintiffs bottom their cases upon a violation by the defend- 
ants of see. 4, chapter 149, Public Laws 1923, and since there is no 
evidence to establish any violation of said statute, the judgment of 
nonsuit must be 

Affirmed. 

MRS. LAWRESCE GOWENS, WIDOW OF LAWRENCE GOIY:TSS, DECEASED ; 
MARY RUTH GOWESS, THE0 GOWENS, ALFRED GOWESS, 
JUASITA GOWENS A K D  CAROL GOWENS, CHILDRES. v. ALA3IASCE 
COUSTY, H. J .  STOCKARD. SHERIFF OF ALAMANCE COUSTT, AXD 

HARTFORD ACCIDENT & ISDEXNITY COJLPAST. 

(Filed 15 June, 1938.) 

Master and Servant 8 55g-Cause remanded for definite finding of fact as 
to whether accident arose out of deceased's employnient as  jailer. 

The Industrial Commission found that deceased suffered an injury 
by accident arising out of and in the course of his employment as deputy 
sheriff, or jailer, or as deputy sheriff-jailer. Upon appeal to the Supreme 
Court, the cause is remanded for a definite finding by .:he Commission 
sufficient to support an award. 
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,IPPEAL by defendants from Cowper ,  J., at  31 January ,  1938, Civil 
Term, of ALA~L~SCE. 

Proceeding under Kor th  Carolina Workmen's Compensation Act to 
determine liability of defendants to claimant. 

From judgment awarding compensation, defendants appealed to 
Supreme Court, and assign error. 

L o n g ,  Long  & B a r r e f t  f o r  plaintif fs,  appellees. 
Geo. D. T a y l o r  and R. X. Robinson  for defendants ,  appellants.  

WINBORRE, J. The record on appeal discloses these facts: Lawrence 
Gomens died in  July,  1936, as the result of a gunshot wound inflicted by 
a person whom he was trying to arrest. At  the time of his in jury  and 
death Gowens was employed by Alamance County in  the capacity of 
jailer, with duties pertaining to such position. H e  was also deputy 
sheriff, under the defendant sheriff of Alamance County, with duties 
generally performed by deputies sheriffs. The defendants, Alamance 
County and sheriff of Xlamance County, each carried a policy of com- 
pensation insurance with drfendant Hartford Accident & Indemnity 
Company to cover compen~ation liability. 

The findings of fact. conclusion of law and a ~ v a r d  of the Commis- 
sioner who heard the caqe were adopted by the Full  Commission and 
affirmed on appeal to the Superior Court. Among others, the Commis- 
sioner makes this finding: "We are of the opinion, under all the evi- 
dence, that  the deceased, either as a deputy sheriff or aq jailer, or in  the 
dual capacity of deputy sheriff jailer, suffered a n  injury by accident 
arising out of and in the course of his employment resulting in his 
death." Upon the facts of this case, this finding is insufficient to sup- 
port an award. The finding must be specific. F o r  proper determina- 
tion of this controrersy i t  is necessary that  there be a finding of fact on 
this question: Did Lawrence Gowens suffer in jury  by accident arising 
out of and in  the course of his employment as jailer? The cause will 
he remanded to the end that such finding of fact may be made and fur-  
ther proceeding had upon that  basis. 

Remanded. 

THE JOHS P. NUTT CORPORATION r. SOUTHERN RAILITTAP 
COMPBXY ET AL. 

(Filed 16 June, 1938.) 

1. Venue ld- 
The residence of a domesticated corporation for the purpose of deter- 

nlining proper venue is the county in which its principal place of business 
is located. C.  S.. 466. 
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Plaintiff, a domesticated corporation, instituted actior against several 
railroad companies in a county other than its residence. There was no 
finding nor request to find that the cause of action arose outside the 
county of plaintiff's residence. Held: Defendants' motion to remore to 
the county of plaintiff's residence should have been allowed. 

APPI~AL by defendants from Hurding ,  J., a t  March 'Term, 1938, of 
FORSY'I'H. 

Civil action to recover damages for conspiracy to injure plaintiff's 
business. 

Plaintiff is a Florida corporation, domesticated in :his State, and 
has designated the city of Wilmington, Xew Hanover County, as the 
place of its principal office in  Nor th  Carolina. I t  is a contract carrier 
of freight by motor vehicle. 

The defendants are railroads engaged in  the transportation business 
in Nor th  Carolina. Some are domestic and others are foreign corpo- 
rations. 

The alleged conspiracy relates to the conlpetitive bu:;iness of trans- 
porting gasoline and other petroleum products from the port of Wilming- 
ton to various points in Nor th  Carolina, including Winston-Salem and 
Kcrnersrille i n  Forsyth County. 

The action was instituted in Forsyth County, and, in apt  time, the 
defendants lodged a motion for change of renue to S e w  Hanover County 
as a matter of right. Motion denied and defendants appeal. 

Parrish Le. Deal for p l a i n t i f ,  appellee. 
Frank  P .  Hobgood for  defendant At lant ic  & Y a d k i n  Railroad Co. 
Robert 11. Dye for defendant dberdeen  Le. Rockfish Railroad Co. 
Richard P. Gwathney and X u r m y  Al len  for defendant  At lant ic  Coast 

L ine  Railroad Co. 
Crnige Le. Craige and X u r r a y  Allen for defendant STTinston-Salem 

S o u f h b o z ~ n d  Rai lway  Co. 
ITT.  S .  O'B. Robinson, L l l a ~ ~ l y ,  H ~ n d r e n  & IVomble for defendant Pied-  

mont  df S o r t h e r n  Rai lway  Co. 
X a n l y ,  Hendren Le. STTomble and TI'. T .  Joyner for de fcndanfs  Y a d k i ~  

Railrotrd Company ,  H i g h  Poin t ,  Randleman,  Askeboro and S o u f h e r n  
Railrotrd Company  and Sou  f h e r n  Rai lway  Company .  

STACY, C. J. F o r  the purpose of suing and being sued in  the courts of 
this State, the plaintiff, by submitting to domestication, has acquired the 
right of a donlestic corporation, with its principal place of business in  
Wilmington. Smiflz-Dozrglnss Co. v. Honeycz i f f ,  204 I T .  C., 219, 167 
S. E., S10. Therefore, in deternlining the proper venue, the plaintiff is 
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to be regarded as a resident of New H a n o ~ e r  County. C. S., 466. We 
are not now concerned with the right of remoral to the Federal Court 
for trial. iSnrifh-Douglms Co. v. Honeycu t t ,  supra. 

There is neither finding, nor request to find, that  the cause of actior, 
arose outside the county of plaintiff's residence. X o t o r  Serrice Corp.  
2). R. R., 210 N. C., 36, 185 S. E., 479. Nor  is it  specifically alleged 
that  the cause of action arose elsewhere. The defendants are railroads. 
Thus it ~ o u l d  seem, upon the instant record, "the action must be tried" 
(C. S., 468) in New H a n o ~ e r  County, or some adjoining county, unless 
the place of tr ial  is changed as provided by statute. Porney  v. R. R., 
159 N. C., 157, 74 S. E., 88-2; R. R. I ? .  l ' h rower .  213 S. C., 637. 

Reversed. 

CLARENCE MASON v. SOUTHERN RAILWAY COJIP-iST ET AL. 

(Filed 15 June, 1935.) 

1. Removal of Causes ?j 6- 
When a cause is a proper one for removal, and adequate petition and 

bond are duly filed, no fnrthcr orders substantially affecting the rights of 
the parties may be entered except the order of remoral. 

2. Appeal and Error 5s 19, 31f-Petition is necessary part of record 
proper upon appeal involving nonresident's right to removal. 

The corporate defendant duly flled petition and bond for removal and 
the individual defendant flled demurrer. On appeal to the judge, plain- 
tiff was allowed to amend, and order was entered staying hearings on the 
motion to remove and the demurrer, and the corporate defendant appealed 
from this order. Held:  The matter is determinable upon the petition, 
since in proper cases for removal, no order substantially affecting the 
rights of the parties may be entered after the filing of n proper petition 
and bond, and the petition not being in the record, the appeal must be 
dismissed for failure to bring up necessary parts of the record proper; 
and held further,  no ruling having been made on the question of removal, 
the appeal would seem to be premature. 

- ~ P P E A L  by defendant Southern Railway Company from H a ~ n i l f o n ,  
Spec ia l  Judge ,  a t  J anua ry  Term, 1938, of DURHAN. 

Civil action to recover damages for an  alleged negligent injury, insti- 
tuted by plaintiff, a citizen and resident of Durham County, N. C., 
against the corporate defendant, "duly organized and chartered under 
the l a w  of another state," and the individual defendant, a citizen and 
resident of Xor th  Carolina. 

The  record states that, i n  apt  time, the corporate defendant "filed a 
motion to remove the cause to the United States Court upon the grounds 
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of fraudulent joinder and separable controversy." Thl? individual de- 
fendant duly filed demurrer to the complaint. The motion of the corpo- 
rate defendant to remove was denied by the clerk, and on appeal to the 
judge, the plaintiff was allowed to amend his complaint for the purpose 
of setting forth new matter, correcting typographical errors, and clarify- 
ing the original complaint. I n  the meantime, hearings upon the motion 
to remove, and the demurrer of the individual defendant, were stayed. 

From this order, the corporate defendant appeals, assigning errors. 

Oscar G. Barker and Emma Lee Smith for plaintiff, clppellee. 
Hedrick Le. Hall and W.  T .  Joyner for defendant Railway Company, 

appellant. 

STACY, C. J. When the cause is a proper one for removal and ade- 
quate petition and bond are duly filed, it is error for the clerk or the 
judge of the State court to enter any order therein substantially affecting 
the rights of the parties, save the order of removal. Huniley a. Express 
Co., 191 N .  C., 696, 132 S. E., 786; Powell v. Watkins, 172 N. C., 244, 
90 S. E., 207; Winslow v. Collins, 110 N .  C., 119, 14 S. E., 512. 

Whether the petition in the instant case is sufficient to oust the juris- 
diction of the Superior Court, and thus render the order appealed from 
nugatory, cannot be determined on the record, because the petition has 
been omitted from the transcript of the case on appeal. Morganfon z.. 
I luf fon,  187 N .  C., 736, 122 S. E., 842. 

I t  is provided by Rule 19, section 1, of the Rules of Practice that "the 
pleadings on which the case is tried, the issues, and the judgment ap- 
pealed from shall be a part of the transcript in all cases." Here, the 
matter was determined, or should have been determined, upon the de- 
fendant's petition, hence the petition ought to appear in the transcript 
of. the case on appeal. Abernefhy v. Trust Co., 211 IT. C., 450, 190 
S. E., 735; Bank c. HcCullers, ibid., 327, 190 S. E., 217; Riggan v. Hnr- 
rison, 203 TC'. C., 191, 165 S. E., 358. I t  is the uniform practice to dis- 
miss an appeal for failure to send up necessary parts of the record 
proper. Pruiff 21. Wood, 199 X. C., 788, 156 S. E., 126; TVaters 2%. 

Wrrfers, ibid., 667, 155 S .  E., 564. 
Moreo~er,  it would seem that the appeal is premature, as the judge of 

the Superior Court has not pet ruled on the question of removal. 
Appeal dismissed. 
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R ~ T H  l j .  XEWS Co. 

HARRY ROT13 r. GREENSBORO XEWS COJIPASP. 

(Filed 15 June, 1938.) 

Libel and Slander § 6-Letter written by plaintiff and received by defend- 
ant, containing demand for retraction of specified libel, is  sufficient 
notice. 

A letter written by plaintiff and received by defendant, in which demand 
is made for a retraction and apology for a clearly specified article, in 
which the alleged false and defamatory statements are plainly indicated, 
is a sufficient notice in writing as required by C. S., 2429, the provisions 
of C. S., 914, relating to notice in judicial proceedings after suit has been 
instituted, not being applicable. 

APPEAL by the defendant from judgment overruling demurrer entered 
by B i z e n s ,  J., at  February Term, 1938, of GUILFORD. Affirmed. 

S t e r n  (e. S t e r n  f o r  p l a i n t i f ,  a p p e l l e e .  
H o b g o o d  d W a r d  a n d  D o u g l a s  & D o u g l a s  f o r  d e f e n d a n t ,  a p p e l l a n t .  

SCHENCIC, J. This is an  action to recover both actual and punitive 
damages for libel, instituted under the prorisions of chapter 45 of the 
Consolidated Statutes. The defendant demurs to the complaint on the 
ground that  it fails to allege facts sufficient to constitute a cause of 
action "in that  it is not therein alleged that a t  least five days before the " 
institution of this action for the publication in a newspaper owned and 
published by the defendant of an alleged libel plaintiff served notice, in 
&ting, on defendant specifying the article and the statements therein 
which he alleges to be false and defamatory." 

The complaint alleges that  on 11 September, 1937, the plaintiff 
"wrote a letter to the defendant and made demand that a full and fa i r  
correction, apology and retraction . . . be made" of the libelous 
article published on 1 September, 1937, and "that more than twenty days 
have elapsed since the defendant received said letter," and that  defendant 
has failed and refused to publish any apology, correction or retraction. 
The letter alleged to have been written by plaintiff and received by the 
defendant is set forth in the complaint and fully specifies the article and 
statements therein xhich  the plaintiff alleges to be false and defamatory. 

I t  is the contention of the defendant that  the allegation of the plain- 
tiff's having written a letter, and its having been received by the defend- 
ant, is not an allegation of the plaintiff's haring served notice in writing 
on the defendant as required by C. S., 2429, which reads: "Before any 
action, either civil or criminal, is brought for the publication, in a 
newspaper or periodical, of a libel, the plaintiff or prosecutor :hall a t  
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least five days before instituting such action serve notice in  writing on 
the defendant, specifying the article and the statements therein which 
he alleges to be false and defamatory"; that the notice is governed by 
C. S., 914, which provides tha t  "A11 notices must be in writing, and 
notices and other papers may be served on the party or his attorney 
personally, where not otherwise provided in this chapter"; and tha t  
since there is no provision "otherwise" for the servi1:e of the notice 
required by C. S., 2429, i t  must be personally served, and the writing 
and receipt of a letter is not a compliance with the stat-lte. 

With the contention of the defendant we cannot concur. C. S., 914, 
upon which defendant relies, forms a part  of the chapter entitled "Civil 
Procedure," and it pertains only to notices in judicial proceedings after 
suit has been instituted. C. S., 2429, and C. S., 914, w e  separate and 
distinct statutes and have no relation one to the other. The  ~ r o v i s i o n  
for service of notice in the former refers to an  act to be performed as a 
condition precedent to the institution of the action, whereas the provision 
as to service of notices in  the latter refers 1.0 acts to be ~ e r f o r m e d  after 
an action is instituted. 

I n  referring to C. S., 2429, i t  is said:  '(The giving of such notice is 
required only for the purpose of furnishing the defendant opportunity to 
publish a retraction. . . ." Osborn v. Leach ,  135 R. C., 628. A 
letter written by plaintiff and received by defendant, in which a demand 
is made for a retraction and apology for a clearly specified article, i n  
which the alleged false and defamatory statements are plainly indicated, 
fully accomplished the purpose of furnishing the defendant the oppor- 
tunity which the statute provides it should have. 

The judgment of the Superior Court is 
Affirmed. 

RUFUS L. PATTERSON ET AL., TRUSTEES IJSDER THE WILL O F  LUCY L. 
MOREHEAD, AND HUNLEY ABBOTT AR-D BEALE J. FAUCETTE, 
ISTERVEXERS, V. THE DURHAM HOSIERY MILLS AND A. H. CARR 
ET AL., DIRECTORS OF THE DURHAM HOSIERY MILLS. 

(Filed 15 June, 1938.) 

Appeal and Error 5 38- 
When the Supreme Court is erenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by the defendants from Spears ,  J., a t  April Term, 1938, of 
D ~ R I I A ~ I .  Affirmed. 
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A. W. Kennon for  plaintif fs,  appellees. 
R. 0. Everett  fo r  interceners, appellees. 
TT'illinm TT ' .  Sledge c-rr~d Fullcr, Krot lc  d: Fuller for  defenclrrnts, c r p -  

pellants. 

PER CURIAX. This is an  action to restrain the defendants from fur-  
ther declaring and/or paying dividends on any stock of the defendant 
corporation until the accrued dividends on the 65% preferred stock of the 
plaintiffs, and on the stock of other nonassenting shareholders, are paid 
and/or discharged. His  IIonor, Judge Spears, entered judgment con- 
tinuing the temporary restraining order theretofore issued by his Honor, 
Judge Williams, until the final determination of the action, from which 
judgment the defendants appealed, assigning error. 

Decin, J., xot sitting, and the r r~na in ing  six members of the Court 
being equally divided in opinion as to whether there are on the record 
any disputed facts which should be determined before final judgment, 
the judgment of the Superior Court is affirmed, and stands as the deci- 
sion in this case without becoming a precedent. Bmslrell e. TOWTI of 
W i l s o n ,  212 S. C., 833, and cases there cited. This leaves undecided the 
questions of law sought to be presented, as they do not presently arise. 

Affirmed. 

A. H. POWELL, R. R. HERRISG, E. N. CLEJIENT, E. A. HUNT, AND JOI-IS 
S. WATKIKS, TRUSTEES FOR CREDITORS A N D  STOCKHOLDERS OF THE FIRST 
NATIOSAL BANK O F  GRANVILLE, r. E. STRADLEP TEASET. 

(Filed 15 June, 1938.) 

Appeal and Error §§ 88, 49- 

When the Supreme Court is evenly dirided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed and becomes the 
law of the case without becoming a precedent for other cases. 

APPEAL by defendant from 1T7illiams, J., a t  November Term, 1937, of 
GRAKVILLE. Affirmed. 

This is a controversy without action, under an  agreed statement of 
facts. The judgment of the court below is as follows: 

"This cause coming on to be heard and being heard before the under- 
signed judge of the Superior Court holding by exchange courts of the 
Tenth Judicial District, presiding a t  the Norember Term, 1937, of the 
Superior Court of Granrille County, upon statement of facts contained 
in the case agreed. submitted to the court as a controversy without action, 
and the court being of the opinion that upon the facts contained in  said 
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agreed statement the deed tendered by the plaintiffs, when delivered, con- 
veys a fee simple title i n  and to the lands described therein: 

( ' I t  is therefore considered, ordered and adjudged that  upon delivery of 
said deed the defendant pay to the plaintiffs the sum of $4,000, the same 
being the purchase price stipulated for said lands, and tha t  upon delivery 
of said deed the defendant is the owner and holder of title to said lands 
in fee simple. 

" I t  is agreed that  the judgment herein may be rendered and signed in  
or out of term, in or out of the county. This 1 December, 1937. 
Clawson L. Williams, Judge of the Superior Court Holciing the Courts 
of the Tenth Judicial District by Exchange." 

The defendant excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 

Prtrham d2 Taylor for  plainfifs. 
Ro?jsfer & Roysfer for defendant. 

PER CURIAXI. The Court being evenly divided in  opinion, Devin, J., 
not sitting, the judgment of the Superior Court is affirmed and stands, 
according to the uniform practice of appellate courts, as the decision of 
this case without becoming a precedent in other cases. Seay 2%. Insur-  
ance Co., 208 N. C., 832. 

So f a r  as the title in the present action is concerned, the judgment 
becomes res judicata. Sccry I ? .  Insurance C'o., 213 S. C.. 660. 

The judgment of the court below is 
Affirmed. 

KENNETH ROTHROCK, BY HIS NEXT FRIEND, T. S. ROTHROCK, v. AL- 
BERT ROBERSON (COLORED), JAMES H. BAGGS, S. :B. HANES, A N D  

SUPREME OIL COMPANY. 

(Filed 15 June, 1938. ) 

Automobiles 5 24kEvidence  held insufficient to show, on any aspect, 
that service station attendant was employee of the lessor of the 
station. 

Eridence that an oil company leased a filling station w! th all necessary 
equipment for sale of products of the company, that the (company had no 
control over or right to employ or discharge attendants a t  the station, and 
that an attendant caused the injury in suit while driving to the station 
with a car to be serviced in accordance with the orders of the lessee of 
the station, is held insufficient, in any aspect, to hold the oil company 
liable for the alleged negligence of the attendant on the doctrine of 
respondeat superior. 
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APPEAL by plaintiff from Elil l ,  Spec ia l  J u d g e ,  at  J anua ry  Term, 1938, 
of FORSYTH. Affirmed. 

This was an  action for damages for personal in jury  caused by the 
negligent operation of an automobile driven by defendant Roberson, who 
mas alleged to have been the agent and employee of his codefendants. 

Plaintiff entered voluntary nonsuit as to defendant Hanes. A t  the 
close of plaintiff's evidence the court sustained motion for judgment of 
nonsuit as to defendant oil company. Thereupon the court, without 
objection, withdrew a juror and ordered a mistrial as to defendants 
Roberson and Baggs. From judgment dismissing the action as to de- 
fendant oil company the plaintiff appealed. 

H o y l e  C .  R i p p l e  and  P a r r i s h  d? Deal  for p l a i n t i f ,  appel lant .  
1V. F. Tl'inzberly and R a f c l i f ,  H u d s o n  d? Ferrel l  for d ~ f e n d a n f ,  ap -  

pellee. 

PER  CURIA^ While i t  may be conceded for the purpose of this ap- 
peal that there was evidence of negligence on the part  of defendant 
Roberson, and that  he was, a t  the time of the in jury  complained of, an  
employee of defendant Baggs, the testimony fails to show that  Roberson 
was in  the employ of the defendant oil company, or that  he mas a t  the 
time acting within the scope of such employment. 

I t  appears that  defendant oil company leased to defendant Baggs a 
service station with all necessary equipment for the sale of petroleum 
products to be purchased from the oil company, with provision in the 
contract for the cancellation of the lease on twenty-four hours' written 
notice for certain enumerated causes. I t  was testified that  Baggs alone 
had the right to 6mploy and discharge such servants and employees as he 
needed in the operation of the service station, and that  the oil company 
had no control over the conduct of Baggs' employees. On the occasion 
alleged, S. B. IIanes requested Baggs to have his automobile washed 
and greased and gave him the automobile keys, and thereupon Baggs 
sent his employee Roberson to dr i re  the automobile to the service station 
for this purpose. E n  route the Hanes automobile, driven by Roberson 
under these circumstances, collided with a motorcycle on which plaintiff 
was riding, causing him injury. 

There ;as nothine: in the contract of lease by the oil comDanv to " L " 
Baggs which affords any tenable ground for holding that Roberson was 
an  employee of the oil conipany at the time and on the occasion of the 
iniurv complained of, and we conclude that  the evidence offered does not . " 

support the contention that the negligence of Roberson, in any view of 
the facts here presented, may be imputed to the defendant oil company, 
and that the judgment of nonsuit as to it was properly entered. 

The ruling of the court below is fully sustained by H o p p e r  u. Ordway,  
157 N. C., 125, 72 S. E., 839; Ir~n~rrrl  r .  Re f in ing  (lo., 194 S. C., 566, 
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140 S. E.? 289; Teague v. B. R., 212 N .  C., 33; Livernzan v. Cline, 212 
K. C., 43; Shnpiro 2%. Winsfon-Salem, 212 N .  C., 751; Shell Petroleum 
Corp. v. Linhnm, 163 Sou. (Miss.), 839. 

The facts in the instant case differ from those upon nhich the decision 
in EI-ans v. Lumber Co., 174 K. C., 31, 93 S. E., 430, was based. 

Judgment affirmed. 

STATE v. WILLIAM TROLLINGER, J R .  

( Filed 15 June, 1938. ) 

Rape 5 8- 

Circumstantial evidence of defendant's felonious intent, viewed in the 
light most favorable to the State, held snfficient to bt submitted to the 
j!iry in this prosecution for assault with intent to commit rape. 

APPEAL from Williams, J., at February Term, 1938, of ALAMANCE. 
No error. 

Afforney-'General .Mcilfullan and Assistant Attorney>:-General Brufon 
and Willis for the State. 

Harper Barnes, H.  J .  Rhodes, and John J .  Henderson for defendant, 
appellant. 

PER CURIAII. The defendant was convicted of an assault with intent 
to commit rape, and from judgment of imprisonment predicated upon 
the verdict defendant appealed, assigning errors. 

The assignments of error most strongly stressed in t i e  argument and 
in the defendant's brief relate to the court's denial 0.' the motion for 
judgment as of nonsuit upon the charge of "intent to commit rape." 
While the evidence bearing upon this phase of the case was circum- 
stantial, it was sufficient, when viewed in the light most favorable to the 
State, to be submitted to the jury. 

The other assignments of err& are to the rulings of the court upon 
the admission and exclusion of evidence, and to portiom of the charge. 
We have examined with care each of these assignment;. They present 
no new questions of law calling for discussion. Suffice it to say that we 
find among them no prejudicial error. 

This case presented clear-cut issues of fact, which were impartially 
presented, and the jury, after viewing the witnesses and hearing their 
testimony, answered them against the defendant. 

I n  the trial below we find 
No error. 
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MARL'LA4ND CASUALTY COMPANY, A CORPORATION, V. NELLO L. TEER. 

(Filed 15 June, 1938.) 

Attorney and Client 5 10-Under provisions of surety bond, surety was 
given right to e m p l o ~  an attorney of its own selcrtion, and princiyal 
was liable for fees. 

While ordinarily a defendant has the right to employ counsel of his 
own choosing, when he contracts with the surety on a bond executed by 
them that the surety should be a t  liberty to employ an attorney of its 
own choosing and defend the suit, and that the principal should ibdemnify 
the surety for all expenses, including attorney's fees, the pfincipal may 
not escape liability for fees of the attorney selected by the surety by 
giring notice to the surety before trial that he is ready and able to take 
care of the defenw mid \rould not reinibnrsr the wrety. 

APPEAL by defendant from Ervin, Jr., Special Judge, at  October 
Term, 1937, of DURHAM. -2ffirmed. 

The olaintiff sued to recover the sum of $150.00 alleged to be tluc it 
u 

from the defendant for its reasonable fees paid to attorneys in defending 
a case for tort brought against this defendant, as principal, and the 
plaintiff, as surety, on a bond heretofore executed by them. 

That  contract of insurance, among other things, provided : "Second : 
The undersign~d will a t  all times indemnify and keep indemnified the 
company, and hold and save it harmless from and against any and all 
liability for damages, loss, costs, charges and expenses of whatever kind 
or nature (including counsel and attorney's fees, which the company 
shall or may, a t  any time, sustain or incur by reason or in consequence 
of having executed the bond herein applied for, or any and all other 
bonds executed for us a t  or at our instance and request), etc." 

"Third : The undersigned does hereby further agree to indemnify the 
said Maryland casualty Company againrt any suit or claim brought 
or instituted against said company, whether such suit or claim be right- 
fully or wrongfully brought or instituted, and in caw suit shall be 
brought upon said bond, the surety shall be a t  liberty to employ an  
attorney of its own selection to appear and defend the suit i n  its behalf 
a t  the expense of the undersigned." 

When serrice of summons was made uuon the defendant Teer and the 
casualty company, Teer notified the casualty company not to employ 
counsel or to go to any expense in connection with the case, since he was 
in position tddefend the suit and would not pay any expense incurred 
by the company as attorney's fees in coiinection with the case. 

Kotwithstanding the notice, this plaintiff did employ counsel, who 
actively participated in  the case, filing a demurrer for the surety com- 
pany, which rvas sustained. This defendant also employed counsel i n  
the case. 
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There is no controversy as to the reasonableness of the fees paid by 
the plaintiff. 

From the judgment in favor of the plaintiff, the defendant appealed. 

R. U. Gantt for  p la in t i f f ,  appellee.  
IT'. P. F a r t h i n g  for d e f e n d a n t ,  appe l lan t .  

PER CURIAM. The defendant argues that the notice which he gave 
the plaintiff to the effect that he was ready and able to take care of the 
defense of the case in which they were jointly sued, hiinself employing 
attorneys and paying fees, and would not reimburse plaintiff for attor- 
ney's fees paid by it, had the legal effect of relieving the defendant of 
any o\digation on his contract in  this respect. 

The right of a person against whom a suit has been brought to employ 
counsel of his own choosing is rather fundamental in our practice. We 
are inclined to sustain it as being reasonable, unless it is found to be 
abrogated by contract. We find in the contract between the parties no 
provision to which the privilege claimed by the defendant can be re- 
ferred, and we are not persuaded that it arises as a l2gal incident to 
the relation of principal and surety in  the indemnity bond. Indeed, as 
we see it, some violence must be done the treaty between the parties to 
reach such a result, since in the contract i t  is expressly ],rovided that in 
case of suit the plaintiff surety company may employ counsel of its own 
choosing. 

We conclude, therefore, that the notice given by the defendant to the 
plaintiff did not have the legal effect of relieving him from the obliga- 
tion to reimburse the plaintiff for attorney's fees paid in defense of the 
former suit, and the judgment is 

Affirmed. 

ORANGE COUNTY BUILDING & LOAN ASSOCIATION V. SOUTHGATE 
JONES AND WIFE, xANCY G. JONES.  

(Filed 16 June, 193% ) 

Constitutional Law § 22: Limitation of Actions § 1: Mortgages § 36- 
Ch. 529, Public Laws of 1933. providing a one-year 1imil:ation for actions 

for  deficiency judgments after forecloswe, protects all substantial rights 
of the parties and its application hc'ld not unconstitutional as impairing 
the obligations of the contract. 

~ P P E A L  by plaintiff from B o n e ,  J., at October Term, 1!)37, of ORASGIE. 
Affirmed. 
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The plaintiff sued to recover a deficiency judgment upon a note 
secured by a mortgage deed upon certain land, after foreclosure. More 
than one year had elapsed after the mortgage sale, and the defendants 
pleaded the statute of limitations-chapter 529, Public Lams of 1933; 
Code 1935, see. 437 (a) .  

From an adverse judgment, plaintiff appealed. 

L. J .  Phipps and  Bonner  D. S a w y e r  for plaintif f ,  appe l lan f .  
J .  S. Pat terson and B r a w l e y  d G a n t  for defendants ,  appellees. 

PER CURIAM. The legal principles involved in this case are very 
thoroughly discussed in U a t ~ n z u u  1.. S f ~ r r e t f ,  201 N. C., 59, 159 S. E., 
14, and in this case there is a full citation of authority which we think 
substantially covers the controverted principles of law in the present 
case. We have examined chapter 529, Public Laws of 1933-Code 1935, 
see. 437 (a)-and find no constitutional difficulty in its application to 
the facts of this case. We think all the substantial rights of the parties 
have been sufficiently protected in the cited statute, and its application 
constitutes no impairment of the obligation of plaintiff's contract. 
Plaintiff, having set the statute in motion by its foreclosure sale, nrg- 
lected to bring action upon the note within one year thereafter, and this 
action is therefore barred. 

The judgment is 
Affirmed. 

STATE O F  NORTH CAROLINA E x  REL. HILDA COPLEY V. CHARLES 
SCARLETT, GUARDIAR', FIDELITY 8: DEPOSIT  COMPANY O F  MARY- 
LAXI>, A m  CHARLES ZUCKERRIAN. 

(Filed 15 June, 1938. ) 

1. Limitation of Actions 5 Ze- 
,4n action against the surety on a guardianship bond is barred after 

three years from the breach complained of. C. S., 441 ( 6 ) .  

2. Limitation of Actions 5 3- 
The right of action against the surety on a guardianship bond for 

failure of the guardian to pay all sums due the ward upon her majority, 
accrues six months after the date of the ward's majority, C. S., 2188, 
and is barred three years thereafter. 

3. Limitation of Actions 5 12b- 
The liability of the surety on a guardianship bond is secondary, and 

payment of interest or principal by the guardian does not affect the 
running of the statute of limitations in favor of the surety. 
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A P ~ E A L  by plaintiff from Spears, J., at 8 April, 1938, Term, of 
DURHAM. Affirmed. 

This is an action brought by plaintiff against the defendant Charles 
Scarlett, guardian of Hilda Copley, and his surety Fidelity & Deposit 
Company of Maryland, to recover certain amount alleged to be due. 
The defendant Scarlett denied the material allegations of plaintiff, 
pleaded settlement, and the Fidelity 8: Deposit Company of Maryland 
pleaded the three-year statute of limitations. 

On 31 Xay, 1937, the matter u7as referred by consent "of all attorneys 
representing the plaintiff and the defendants, by virtue of which Allston 
Stubbs was named and appointed referee in the abow! entitled action 
and ordered to hear the evidence in this action and to report to the court 
his findings of fact and conclusion of law." 

Among the findings of fact by the referee is the folloaing : "From the 
evidence I find a balance due as of 31 July, 1937, by Charles Scarlett, 
guardian, to his former ward, Hilda Copley, the sum of $1,593.80. 
Hilda Copley became twenty-one years old 18 Februarg, 1931, and this 
action was commenced on 24 November, 1934. After the ward became 
of age and before the filing of this complaint the guardian, on 8 May, 
1933, made a payment of $500.00 on the principal sum due his former 
ward. That after the ward became of age the guardian made certain 
payments to corer administration expenses from time to time until his 
final report mas filed on 17 February, 1937." 

Among the conclusions of law is the following: "The Fidelity & 
Deposit Company of Xaryland is liable as surety and not as coprincipal 
on the guardianship bond. The ward became of age 18 February, 1931, 
and as the guardian has failed to file his account within six months of 
this date, as required by law, the three-year statute of limitations began 
to run in favor of the Fidelity & Deposit Company of Maryland on 
18 August, 1931. The payment of $500.00 made by the guardian on the 
corpus of the ward's estate on 8 Nay, 1933, subsequent to the ward's 
coming of age and prior to 18 August, 1934, did not rt:vive the statute 
of limitations which began to run in favor of the Fidelity & Deposit 
Company on 18 August, 1931. That the cause of ac:ion against the 
Fidelity E; Deposit Company of Maryland was barred on 18 August, 
1934, and as the summons and complaint in this action were not filed 
until 24 November, 1934, the cause of action against the Fidelity 6: 
Deposit Company of Maryland is forever barred by the three-year stat- 
ute of limitations, which was properly pleaded. See Fl'nn v. Fountain,  
205 h'. C., 217. The plaintiff Hilda Copley, former vard  of Charles 
Scarlett, her guardian, is entitled to recover judgment against the said 
Charles Scarlett in the sum of $1,553.80, with interest from 21 July, 
1937, until paid, and the cost of this action, and the action against the 
Fidelity E; Deposit Company of Maryland should be dismissed." 
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The judgment of the court below ~ v a s  as follows : "This cause coming 
on to be heard before the undersigned, the Honorable Marshall T .  
Spears, resident judge of the Tenth ,Judicial District, a t  chambers. upon 
the appeal of the plaintiff from the report of the referee, Allston Stuhbs, 
Esq., the referee heretofore appointed in this action; and after hearing 
argument of counsel representing the plaintiff and the defendants, and 
after consideration of the report of the referee, the evidence offered 
before the referee, the pleadings in the case, and a research into the law 
involved in said case, it is considered, ordered, adjudged and decreed 
that  the findings of fact and conclusio~is of lam of the referee, as set 
forth in his report, be and they hereby are in all respects confirmed. 
This S ,lpril,  1938. (Signed) hlarshall T. Spears, Resident Judge of 
the Tenth Judicial District of North Carolina." 

The plaintiff excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 

Il lalcolm -11. 170ung for p la in t i f .  
Fu l l e r ,  Readc  & Ful l e r  for defendatr f  F i d e l i t y  CE Depos i t  Cornpany  of 

X a r y l a n d .  

PER CCRIAM. The defendant was a surety on the bond of Charles 
Scarlett, guardian of Hilda Copley. 

K. C. Code, 1935 (Michie), Airt. 5. sec. 436, is as follows: "The 
periods prescribed for the commencement of actions, other than for the 
recovery of real property, are as set forth in this article. 

Section 441: "T i th in  three years an  action . . . ( 6 )  Against 
the sureties of any executor, atlministrator, collector or guardian on the 
official bond of their principal; within three years after the breach 
thereof complained of." 

Section 21S8: "A guardian may be required to file such account a t  
any time a f t w  six months from the ward's coming of full age or the 
cessation of the guardianship; but such account may be filed voluntarily 
at ally time, and, whether the accounting be ~ o l u n t a r y  or compulsory, 
it  shall be audited and recorded by the clerk of the Superior Court." 
In E'ljtn I .  Fou t~ l r t in ,  205 S. C.. 217 (2201, i t  is writ ten:  "The period 

prescribed hy the qtatute within which an  action against the sureties on 
;he official bond of a guardian must be begun is three years after the 
breach complained of as the cause of action alleged in the complaint. 
C. S., 441 ( 6 ) .  I n  the instant case, the cauqe of action alleged in the 
comnlaint accrued a t  the exuiration of six months from the date when 
the plaintiffs, respectively, arrived a t  the age of twenty-one years. C. S., 
2138. The statute of limitations began to run  against each of the plain- 
tiffs and in favor of the sureties on the bond a t  said date, and continued 
to run  for more than three years arid six moliths lwfore the action n a -  
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begun. The running of the statute as against the plaintiffs and in favor 
of the sureties was not suspended by the payment of interest by the 
guardian on the amount due by him to each of the plaintiffs. The  
liability of the sureties on the bond is a conditional liability, dependent 
upon the failure of the guardian to pay the damages caused by his 
breach of the bond. The guardian and the sureties are not i n  the same " 
class. F o r  that  reason the payment by the guardian sf interest on the 
amount due by him to his former wards did not suspend the statute of 
limitations, which began to run  against each of his wards when she 
becatne t~i-enty-one years of age." 

The plaintiff contends: "If not overruled, the doctrine of the Finn 
case, supra, should be limited to payments of interest and not extended to 
cases involving payments of principal." We cannot so hold, as we 
cannot differentiate. 

The judgment of the court below is 
Affirmed. 

STATE r. TVILEY BRICE. 

(Filed 15 June, 1938.) 
1. Criminal Law 5 7 9 -  

The failure of d~ fe i~d i~ i i t  to file briefs works ail ali~iidonnient of the 
assignments of error. 

2. Criminal Law 5 80- 

When defendant has filed no brief, the motion of the Attorney-General 
to disniiss will htl allo~rrtl. Rules of Practice in the S ~ ~ p r m i e  Court Sos. 
27 and 28, but in a capital case, the motion will be allo~~ecl only ~rhen an 
examination of the record fails to disclose error. 

APPEAL by defendant from Bone, J., a t  Xovember Criminal Term, 
1937, of ALAL~AKCE. 

Notion by State to dismiss appeal of defendant. 

Afiorne?y-General SIc;lIztllan for fhe Stafe.  
J70  counsel contra. 

PER CVRIAJI. The defendant mas tried upon a bill of indictment 
charging him with the murder of one Shealey Lea, alias Shelly Lea, on 
1 1 AD. 1 9 6 .  There was verdict of murder in the first degree. 
A11 the evidence tends to sho~v that  the crime was committed on the 
day named in the bill of indictment, and prior to 1 July,  1935, the date 
on which the statute providing for death by administration of lethal gas 
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became effectire. Public Laws 1935, ch. 294. Judgment is tha t  defend- 
ant  suffer the penalty of death by electrocution. 8. v. Hester, 209 N. C., 
99, 182 S. E., 738; S.  v. Dingle, 209 hT. C., 293, 183 S. E., 376; S. v. 
2CiTcA7eill, 211 N .  C., 286, 189 S. E., 872. Defendant gave notice of 
appeal to the Supreme Court, and was permitted to appeal in forma 
pauperis. The court below ordered that  the cost of appeal, including 
transcript of evidence, cost of mimeographing statement of case on 
appeal and defendant's brief be paid by dlamance County. The record 
and case on appeal were duly docketed in  this Court, but defendant has 
filed no brief, which works an  abandonment of the assignments of error. 
S. v.  Ilooker, 207 N .  C., 648, 178 S. E., 75;  S. v.  Dingle, supra; S.  v. 
Robinson, 212 N. C., 536, 193 S. E., 701; S. 1 , .  Hadley, 213 S. C., 427, 
196 S. E.. 361, except those appearing on the face of the record, which 
are cognizable ez mcro motu. S .  I ? .  Edney, 202 N. C., 706, 164 S. E., 23. 

The Attorney-General moves to dismiss the appeal for failure to com- 
ply with Rules 27 and 28 of this Court as to filing briefs. This motion 
is allowed. 8. v. Kinyon, 210 N .  C., 294, 186 S. E., 368; S. v. Robin- 
son, supra; S. 2%. Hadley, supm. 

However, as is customary in capital cases, we have examined the 
record and case on appeal to see if any error appears. The  record is 
regular. The exceptions presented are without merit. The case on 
appeal reveals competent evidence sufficient to sustain the verdict. The 
charge of the court below fully and fairly presented the case to the jury. 
We find no error. 

Judgment affirmed and appeal dismissed. 

STATE v. TOM LINNEY (ALIAS BUFFALO).  

(Filed 15 June, 1938. ) 

1. Criminal Law 5 80- 
When defendant has filed no brief, the motion of the Attorney-General 

to dismiss will he allowed. Rules of Practice in the Supreme Court Kos. 
27 and 28, but in  a capital case, the motion will be allowed only when an 
examination of the record fails to disclose error. 

2. Criminal Law 3 5% 
The trial court's finding from the affidavits filed that the motion for a 

new trial1 for newly discovered eridrnw was 'r);lwd upon hearsay evidence. 
is held correct in this case, and the motion was properly denied. 

APPEAL by defendant from Phillips, J., at  J anua ry  Term, 1938, of 
FORSYTH. Judgment affirmed and appeal dismissed. 
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At torney -Genera l  X c X u l l a n  and  Ass i s tan t  A t f o r n e y - G e n e r a l s  B r u t o n  
ant1 TITillis for t he  S t a f e .  

S o  counsel for  de f endan t .  

PER CURIAJI. This case mas here at Fal l  Term, 1937, and is reported 
in 212 X. C., $30. There the defendant appealed froin judgment im- 
posing sentence of death upon conviction of murder in the first degree. 
This ('ourt found no error in the trial. Thereafter the defendant filed 
motioli in the Superior Court of Forsyth County for a new trial on the 
ground of newly discovered evidence. 8. v. C n s e y ,  201 X. C., 620, 161 
S. E., 81. The judge of the Superior Court, after considering the de- 
fendant's motion and the affidavits filed in support, denied the motion, 
holding that  the evidence mas not sufficient to sustain it. Defendant 
again appealed to this Court, but has filed no brief. The Attorney- 
General moves to dismiss the appeal for failure to comply with Rules 27 
and 23 of this Court. The  motion of the Attorney-General must be 
allowed. S. 1 . .  I<irl!/ou, 210 X. ('., 204, 186 S. E., 36s;  P. r .  Robinson,  
212 N. C., 536. 

H o w e ~ e r ,  as is customary in capital cases, we hav. examined the 
record and the affidavits filed in support of defendant's  notion, and find 
that  the court below has correctly ruled that  the new evidence is hearsay 
and that  the affida~its  offered are insufficient to justify a new trial. 

Judgment affirmed and appeal dismissed. 

J .  D. RAGAN Y. J IAGSOLIA RAGAS.  

(Filed 16 June, 1938.) 

1. Pleadings § 23- 
The trial court 1x13 discretionary power to allow amendment to verifi- 

cation in a divorce action after remand of tlie case b~ tlie Suprexile Court 
for correction of the record. 

2. 1)irorce § 3- 

.ilkgations in the cross action for ili~orce n m c v x a  c t  tlrol-o, set up by 
t1ef'end:uit wife in the husband's action for divorce, held sufficient. C. S., 
1GBO. 

3. Divorce 5 11- 
When the facts alleged in tlie aiisner are mifficieiit to support a n  order 

for nlimoiiy pevdente l i t c  and for connsel fees, C. S., 1666, it is snfficient 
for the court to find that the facts are as alleged in the ansn-er. 
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4. Appeal and Error 8 13- 
When plaintiff appeals from judgment of the court allowing an amend- 

ment to the verification and alimony pewdentc l i tc .  the case is no longer 
pending in the Superior Court, and it is -without authority to enter a 
subsequent order. while the appeal is pending, allowing additional fee< to 
counsel of defendant. 

APPEALS by plaintiff f rom IT7illitrnzs, J., a t  first ~ ~ e e k  of X a r c h  Term, 
1938, and froni B r ~ r g w ! j r ~ ,  J., a t  four th  week of X a r c h  Term. 1035. of 

-Iction f o r  absolute dirorce and crow action for  dirorce tr mcnstr e t  
thoro, and f o r  alimony pencr'tl~lfe l i t c .  

T h i i  action was heard and dismissed on former  appeal  to  thiq C'oi~rt. 
212 K. C., 753, 104  S. E.. 453. Ai recital of the allegntiom of thi. com- 
plaint  and of the answer, and of the findings of fact  and  of the terms of 
the decree f o r  alimony p c r t d e ~ i c  l l f e  and  counsel fees, is there .et for th.  

Thereafter ,  and a t  the M a r c h  Term,  1038, on hearing before TYillialns, 
J., decree was entered permitting the defentlant to  amend verification of 
ansver ,  and. er rnero r n u f u ,  correcting the judgnient entered i n  this  
action a t  the Scpternhcv Term,  1037, fronl nl l ich former a p l m l  Tvas 
taken, to <peak the  t r u t h  and espreis  the correct jlidgment, .o that  as 
corrected plr(1nti f i  be required to  pay  alimony p c n d e n t e  l i f c  and counsel 
fees i n  amount  and  on dates t l ~ c r e i n  pro1 ided. 

T o  thiq decree plaintiff excepted and appealed to  the Supreme Court,  
and  assigns error .  

Sub,equently, and iluring the four th  wcek of said M a r c h  Term,  upon  
motion of defendant, Burgwyn,  Special J u d g e  presiding, entered a decree 
f o r  a n  allo~i-ance of additional fees to  counsel f o r  the defenda~lt .  T o  
this decree plaintiff excepted. and appealed to  the  Supreme Court.  and  
assigns error. 

PLR C ~ R I ~ ~ I .  plaint i f f  challenges the  judgmel~t  of ~~TT'illianii, J.. on 
three grounil.. neither of n h i c h  is tenable : (1) T h a t  thc court errctl i n  
permit t ing the  defendant to  amend ~er i f i ca t ion .  I t  is d i v w t i o n a r y  
with the t r ia l  judge to a l l o ~ r  such alnentlrnent. J l o o r c  2%. X o o r r ~ ,  130 
X. C., 333, 4 1  S. E., 043. ( 2 )  T h a t  the allrgations of tile cross action 
do not s ta te  facts  hufficient to con-titute a C:~IISC of action. T h e  allega- 
tions a r e  sufficient to  br ing the eroxs action x i t l i in  thi, provi~1011 of 
C. S., 1660. ( 3 )  T h a t  the findings of fact  a re  insnfficient to  support  
a n  award of alimony a d  c o u n ~ l  fee.. I t  is iuficierit  f o r  the court to 
find t h a t  the  fact?  a re  as alleged i n  the answer. H c n n ~ s  z.. R e n n i s ,  150 
N. C., 606. 105 S .  E., 274; -1fcc5sey I * .  J l o s s e y ,  LO8 S. C., 818, I s 2  S. E., 
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446;  T7aughan 2). T'auglian, 211 IT. C., 354, 190 S. E., $92. T h e  facts  
alleged comply wi th  the  requirements of C. S., 1666, f o r  a l imony 
pendente life. 

T h e  exception to the  decree of Burgwyn,  J., is well taken. T h e  case 
was pending on appeal  i n  the  Supreme Court.  T h e  court  below was 
then without  au thor i ty  to  make  the  order. Vaughan v. l'aughan, supra. 

T h e  judgment  of Williams, J., is  
Sffirmed. 
T h e  judgment of Burgwyn,  J., is 
Reversed. 

D. C. PATTERSON v. SOUTHERN RAILWAY COMPANY: WISSTON-  
SALEM SOUTHBOUND RAILWAY COBIPBNY; ATLA:iTIC AND YAD- 
K I N  RAILWAY COMPANY; ATLANTIC COAST L I K E  RAILROAD 
COMPANY; ABERDEEN AND ROCKFISH RAILROAD COMPANY: 
H I G H  POINT,  RASDLEMAN, ASHEBORO AND SOUTHERN RAIL-  
ROAD COMPANY ; YADKIN RAILR0.4D COMPANY ; AKD PIEDMOXT 
A S D  XORTHERN RAILWAY COMPBXY. 

(Filed 22 June, 1938. ) 

1. Pleadings 99 3a, 6- 

A party is entitled of right to put in his pleading a concise statemput 
of his cause of actiun or defense. and nothing more. C. S., 306, 519. 

2. Pleadings 29- 
A party is entitled, a s  a matter of right, to have irrelevant or redundant 

matter which is prejudicial to him, or scandalous, stricken from his 
opponent's pleading upon motion aptly made. 

3. Sam-Test of relevancy is  whether the  matter  alleged is  competent t o  
be shown upon t h e  hearing. 

Plaintiff is  entitled to hare allegations of the defense !stricken out onlx 
when they contain no averment competent or necessarj to the defense, 
while defendant is entitled to have them stand, even if prejudicial or 
scandalous, if they contain a valid defense, the test being whether the 
matter alleged is competent to be shown on the hearing. 

4. Monopolies 3a-Allegations t h a t  agreement resulted in  lower prices 
to  public held n o  defense t o  action for  damages for  alleged unlawful 
conspiracy. 

Plaintiff, a carrier by truck, instituted this action against certain rail- 
road companies, to recover damages to his business, which he alleged 
resulted from an unlawful conspiracy between defendants to reduce 
transportation rates in order to eliminate plaintiff as  a competitor, with 
the purpose of raising rates after competition had been removed. De- 
fendants alleged that the reduction in rates resulted in lower prices to 
the consuming public on the products on which the rates had been reduced. 
Held:  The matter alleged does not constitute a defense to the action, since 
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PATTERSON C. It. R. 

the express policy of the State is against both the raising and lowering 
of prices by unlawful means for an unlawful purpose, C. S., ch. 53. and 
since the law is  interested in preserring competition rather than o1)tnining 
for the public temporary benefits from price wars in which competition is 
estinguished. 

5. Carriers 5 5: Actions # 4-Failure of carrier by truck to obtain proper 
licenses for trucks does not render the business illegal. 

Plaintiff, a carrier by truclr, instituted this action under C. S., 2574. 
against certain railroad companies to recover damages to his husiness, 
alleged to have resulted from the imlawfnl conspiracy of defendants. 
Defendants alleged in their answers that plaintiff mas a carrier by truck 
for hire, and had obtained from the Commissioner of Revenue only 
licenses as  a private hauler, m ~ d  had made false and fraudulent mis- 
representations as  to the weight of his trucks and trailers, and thereby 
ohtained licensrs at  a lou-rr cost. thereby clefrnncling the State. Hc7d:  
The statutes rcquirinp l i ce~~ses  for operating trucks :mtl tr:lilers on thc 
liigl~ways of this Stat(. are for rrvc.llntl pllrposes and not for po1ic.c. rc~piiln- 
tion, and thrrc~forc the operation of motor vehiclrs without ;~p~)ropri:lte 
licensrs snl)jrcts t l ~ e  operator to the penalty prtwritwtl by stntntcs. ('. S.. 
"6" (13 I ,  but (low not re11dt.r the business itself illt~gal. ant1 the :rlltlpn- 
t iow of the answer, if estal)lished, wonltl not prevent plaintiff from maill- 
taining thc action to rccorer c1nm:lgcs to his hnsincw. 

6. Rlonopolies 5 3a: Pleadings 3 29-Allegations held properly stricken 
from the answer, the matter alleged not constituting a defense. 

Plaintiff, carrier by truclr. instituted this action under C. S.. 2574, 
against certain railroad companies to recorer damages to his 1)usiness 
alleged to have resulted from the unlawful conspiracy of defendants, 
C. S.. 2.563 ( 3 ) .  H c l d :  The allegations in defendants' answers to the 
effect that the rrclnction of transportation rates complained of resulted 
in benefit to the pnl~lic in reduced retail prices on the p rod~~cts .  ant1 that 
plaintiff was operating his trncks on the highways of the State without 
obtaining appropriate licenses therefor, were properly stricken out on 
motion of plaintiff aptly made, C. S., 537, the matter alleged not constitut- 
ing a defense to plaintiff's cause of action. 

DEVIN, J., dissenting. 

BARNHILL, J.. concurs in dissent. 

A l ~ ~ ~ ~ ~ ~  b~ d ~ f ~ n ( 1 a n t s  froin l l o n ~ ,  .I., at  - \ p d  ( ' ivi l  T ~ w i i ,  1933, of 
A ~ a a r ~ n - C E .  Affirmed. 

T h e  plaintiff sued f o r  recorery of damages caused by  alleged i n j u r y  
to  his business of hau l ing  gasoline and  lrerosene, by means of a con- 
spiracy entered into by the  defendants to  reduce t ransportat ion rates i n  
order  to  eliminate plaintiff as  a competitor, wi th  thc purpose of rais ing 
such rates  a f te r  competition had  been removed. T h e  defendants an- 
swered the  cornplaint, denying the  mater ial  allegations thereof and set- 
t ing up  numerous defense$, a m o n p t  which a r e  the following: 

1. P a r a g r a p h  7 of the first fu r ther  defense of defendant? (exce1,t 
Piedmont  6: Nor thern  Rai lroad Conipany) : "The effect of the railroad 
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rate rduct ions  of ,Iugust, 1935, and of Nay ,  1936, has been beneficial to 
the public of this State. This defendant alleges on information and 
belief that  imniediatcly after the railroad rate reduct~ons of August, 
1639, the price of gasoline to conwnlers in the areas to which such rates 
were applicable mas decreased by approximately one-half cent per gallon, 
and that  immediately after the railroad rate reduction:, of Nay,  1936, 
there was a further decrease in the price to consumers O F  approximately 
one-half cent per gallon. Said reductions to the consuming public were 
the direct and immediate results of the conlpctitire rates so established 
by the railroads by the said reductions.'' 

2 .  I 'aragraph 3 of the said first further defense of all of said defend- 
ants (except Piedmont & Korthern Railroad Company) : "As the result 
of the railroad rate reductions of August, 1035, and of May, 1936, com- 
petition betneen trucks and railroads a t  TYilmington ha:> been preserved 
and the price of gasoline to consumers has been reduced. Should plain- 
tiff prevail in this action, i t  r i l l  result in an increase i n  rail rates and 
the elimination of all rail competition for the transportation of petro- 
leum products out of Wilmington and an  immediate increase in the price 
of gasoline to S o r t h  Carolina consumers. This defendant alleges and 
says that  such result is contrary to the public policy of' this State and 
will be iiljurious to the citizens of this State, that  the objective of plain- 
tiff's suit is contrary to law and contrary to public policy, and that  
plaintiff should not prevail. The  facts set forth herein are pleaded by 
this defendant as a defense to plaintiff's right to recover in  this action." 

3. Paragraph 6 of the second further defense of all of said defendants 
(except Piedmont 8: Northern Railroad Compdny) : "This defendant 
alleges on information and belief, that  immediately after the rate reduc- 
tion of 17  August, 1935, and because of such railroad rale reduction, the 
price of gasoline distributed by plaintiff in the vicinity of Burlington 
was reduced approximately one-half cent p c ~  gallon; that  immediately 
after llic said railroad rate reduction of 5 May, 1936, and because of 
such reduction, the price of gasoline distributed by plaintiff in the 
vicinity of Burlington was reduced approximately one-half cent per 
gallon." 

4. Portions of the fifth further defense of all of laaid defendants 
(except the Piedmont 8: Northern Railroad Company), and portions of 
the second further defense of Piedmont & Sor the rn  R a i  road Company, 
being the whole of paragraphs 3 to 12, inclusive, of all of said answers : 
"For the year 1935 application was made l)y plaintiff to the Commis- 
sioner of Re\-enue of the State of S o r t h  Carolina for the issuance of a 
pr i ra te  hauler license of each tractor or truck and trailer used by plain- 
tiff in such transportation." 

"For the year 1936 application mas made by  lai in tiff to the Commis- 
sioner of Revenue of the State of S o r t h  Carolina for the issuance of a 
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prirate hauler license for each tractor or truck and trailer used by 
plaintiff in such transportation." 

"For the year 1937 application was made bv plaintiff to the Comniis- 
sioner of Revenue of the State of Kor th  Carolina for the issuance of a 
prirate hauler license for each tractor or truck and trailer used by 
plaintiff in such transportation." 

"In each such application plaintiff represented to the Commissioner of 
Revenue that such tractor or truck and trailer wo11ld not be used in ally 
contract or for hire haul." 

"On the strength of such representations the Conlmissioner of Revenue 
of North Carolina, for the years 1935, 1936, and 1937, issued to plaintiff 
for each such tractor or truck and trailer used by plaintiff a private 
hauler license, and for each such license plaintiff paid an amount of 
money substantially less than  would have been required for a contract 
hauler license." 

"In performing all of the transportation of petroleum products men- 
tioned in the complaint, plaintiff has operated under private hauler 
lice~ises." 

"That the private hauler licenses were obtained by plaintiff with the 
purpose and intention of using said licenses for the transportation of 
petroleum products for hire and under contract of hire." 

"That in obtaining said prirate hauler licenses and so using them 
IJaintiff has defrauded the Department of Revenue of the State of 
S o r t h  Carolina and the State of S o r t h  Carolina, and the transporta- 
tion of petroleum product. for hire under contract of hire by him in 
rehicles licensed solely as private haulers has been in violation of the 
laws of the State of S o r t h  Caroliaa." 

"In securing the 'private hauler' licenses above nlentioned for all of 
the vehicles used by plaintiff in his transportation of petroleum products 
as descriheil in the coml$aint, plaintiff ha<  stated the conlbined weights 
of the tractor.. trailer\ and loadi to be driren orer the roads of the 
State. 111 co~iilection with the issuance of each such license plaintiff 
has knoniilgly and in tmt io~ia l lp  and n i t h  the intent to defraud the 
State, g r o s ~ l y  understated the combined weight of tractors, trailers and 
loads and has obtained from tlie State licenses based upon ~veights 
greatly less than the actual and true weights. By such fraudulent mis- 
representations plaintiff has obtained licenses for sums greatly less than 
would hare  been charged by the State had plaintiff truly and correctly 
stated such weights. I n  connection with all of the transportation per- 
formed by plaintiff, as alleged in the complaint, plaintiff has operated 
his motor vehicles and containers under licenses fraudulently obtained 
by the understatement of weights and has operated each such vehicle 
contrary to the provisions of the laws of this State." 
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"In the transportation of petroleum products described in the com- 
plaint plaintiff has regularly and consistently and knowingly and inten- 
tionally violated the laws of the State of North Carolina as has been 
set forth above in this further answer and has knowingly and inten- 
tionally conducted an illegal business, and plaintiff is not entitled to 
recover any damage or loss of profits in this action, and plaintiff should 
not be permitted to claim or recover any profits groving out of his 
illegal operations and should not be permitted to clair. or recover any 
damages to his illegal business. Defendant specificslly pleads the 
illegality of plaintiff's transportation operations in bar of any right 
which plaintiff may have to recover in this action." 

The plaintiff moved to strike out certain portions of the answer, in- 
cluding the above, upon the ground that they were irrelevant, redundant, 
and prejudicial. C. S., 537. The judge, allowing such motion in part, 
struck out all of the foregoing paragraphs of the answer, and defendants 
excepted and appealed. 

Cooper, Curlee & Sanders for plaintiff ,  appellee. 
Craige & Craige and M u r r a y  Al len  for Wins ton-Saiem Southbound 

Rai lway  Company.  
Hobgood & W a r d  for A t l a n f i c  and Y a d k i n  Rai lway  Company .  
R. R. Gwathney  and M u r r a y  Al len  for At lant ic  Coast L ine  Railroad 

Company.  
Robert H.  Dye  for Aberdeen & Rockfish Rai lway  Company .  
IV. T .  Joyner  for IJigh Poin t ,  Randleman,  Asheboro and Southern  

Railroad Company.) 
M r .  T .  Joyner  for Y a d k i n  Railroad Company .  
TY. T.   joy*^ an# Long,  Long & Barret t  for Southern Rai lway  Com- 

pany. 
W .  3. O'B. Robinson, Jr.,  and Puller ,  Reade & Fuller for Piedmont  & 

~l 'or thern  Rai lway  Company ,  defendants, appellees. 

SEAWELL, J. I n  Parsley v. Nicholson, 65 N .  C., 207, it is said: "The 
object of pleading, both in the old and new systems, is to produce proper 
issues of law or of fact, so that justice may be admiristered between 
parties litigant, with regularity and certainty." Pleadings serve to con- 
fine the controversy between the parties to some issue relating to a 
justiciable cause, so that the field of investigation may be defined and 
brought within reasonable limits. A party to an action is entitled as a 
matter of right to put into his pleading a concise staterent of the facts 
constituting his cause of action or defense, and nothing more. C. S., 
506; C. S., 519. 

Upon motion made in apt time, an aggrieved party may have irrele- 
vant or redundant matter stricken from his opponent's pleading, espe- 
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cially when such matter is l re judicial to him, or scandalous. C. S., 537. 
-1 motion under this statute has been held to be made as a matter of right 
and not addressed to the discretion of the court. Bank v. Atmore ,  200 
N. C., 437, 439, 157 S. E., 129. 

Upon motion of plaintiff made under this statute, the trial judge 
struck out the paragraphs of the answers above listed, finding them to be 
irrelevant and prejudicial. 

I f  the matter stricken out should be found to contain a valid defense 
not asserted elsewhere in  the pleading, the defendants would be entitled 
to have it stand, no matter how prejudicial or scandalous. Powell v. 
C'obb, 56 S. C'., 1 ;  Mitchell P .  Brown, 88 S. C., 156. And they could 
not complain if the matter stricken out contained no arerment competent 
or necessary to the defense. This case, therefore, turns upon the rele- 
vancy of the deleted paragraphs of the answer, as setting up matters 
of defense. 

An  approved test of relevancy is whether the matter alleged is compe- 
tent to be shown on the hearing. P e m b e r f o n  v. Greensboro, 203 N .  C., 
514, 515, 172 8. E., 196. 

The paragraphs stricken out of the answer by sections 1, 2, and 3 of 
the judgment are of the same tenor and may be considered together. 
They set u p  as a defense that  the reduction of rates made by defendants 
has had the effect of reducing the price of gasoline to the consumer, with 
special reference to the vicinity of Burlington; that  the result of a 
recovery by the plaintiff will be to destroy competition a t  Wilmington 
and raise the price of gasoline, and would therefore be in contravention 
of public policy, and his action is therefore legally barred. 

I f  the defendants could establish the causal sequence between their 
reduction of rates and the lowering of prices on gasoline, i t  mould not 
be available as a defense in this action. Such a result is as likely to 
follow an  unlawful reduction of rates in carrying out the conspiracy 
charged in the complaint as it is to follow a lawful reduction brought 
about solely by economic conditions. 

The public has no vested right in a pecuniary or economic advantage 
produced by an  unlawful invasion of private right, designed to injure 
an  individual. 

As to the policy inrolved, the State has no policy directed toward the 
lowering of the price of gasoline, or any other commodity, although there 
is a strong public desire in this direction. The policy of the State on 
this subject is comprised and declared in  the Constitution (Article I, 
section 31))  in the statutes on Monopolies and Trusts (chapter 53 of the 
Consolidated Statutes), and in the common law on this subject, still 
recognized as in force here; and i t  comprehends both the raising and 
lovering of prices by unlamful means and for an  unlamful purpose. 
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Generalizations respecting monopoly statutes, their purpose and effect, 
cannot be expected equally to fit them all, but it may be ,aid down as a 
principle common to our own laws that  where an  act ha:; been directly 
condemned by the statute, no power resides in the court to balance the 
advantages of continuing the situation produced by defendants' riolation 
of law against the advantages of granting the relief sough; in the action, 
thereby making such a riolator of the lam a sort of economic Robin 
Hood ~ h o  may, with judicial approral, plunder the individual in the 
interest of the needy public. 

I n  the S o r t h  Carolina case cited in defendants' brief, JPar-Hof PO. c. 
Rosrr~btrrker,  I f 6  N .  C.. 330. 97 S. E.. 169. this Court had to wconcile 
a statute aimed against restraint of trade with the right of contract in 
partial restraint of trade, and held only that  the restrictiw terlns of the 
statute did not affect that right. Of a similar nature ar,? the decisions 
of the 'ITnited Statcs Sunremc C'ourt on the Sherman A\n t i -Tru~ t  Law 
cited in the brief. The conclusions drawn from them are not germane - 
to the question before us. 

Here we have a much more particularized law to deal with. I t  has 
nothing to do with the limitations of private contract or their relation 
to public policy or statutes against restraint of trade. 

The suggested conflict, between public interest and pri1-ate right said 
to arise under the Sherman Anti-Trust Act cannot obtain under the 
S o r t h  Carolina statute, as applied to this case, since that  statute gives 
the individual whose business is destroyed a cause of action of such a 
nature, and under such conditions, that  the temporary advantage inci- 
dent to the process of eliminating a competitor must have been consid- 
ered and subordinated to a superior legislative intent. The law looks 
a t  the transaction "in the long run," adopting the philosophy that  the 
public is more interested in continuing competition than in  reaping the 
temporary rewards of a fight in which i t  is extinguished. C. S., 2559; 
C. S., 2563 ( 3 )  ; 8. r .  Coal ('o., 210 S. C., 742, 188 S .  E., 412. 

We think, therefore, that  this portion of the pleading bvas irrelevant. 

The  contention of the defendants that  plaintiff was engaged in a n  
illegal business and, ipso facto, could have no recovery for in jury  to such 
business, is not tenable under the alleged facts in this case. 

There is no privilege license required in this State, either for the busi- 
ness of contract hauling or the business of private hauling, and there is 
no law which makes either unlawful because of noncompliance with any 
condition bearing upon the business itself. I f  this businlm mas illegal, 
such result must come about through a construction of the motor vehicle 
laws cited in  defendants' brief, which patently do not apply to the busi- 
ness i n  which the plaintiff was engaged, and not even to the manner 
in  which i t  must be carried on, but only to the physical means which 
happened to be employed by plaintiff in its prosecution. Indeed, if the 
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business itself had required a license, the defendants would not be mate- 
rially helped, since the trend of authority on this subject is to the effect 
that  when a person engages in a business without procuring the license 
which the State requires for the ~ r i r i l e g e ,  he incurs the penalties which 
the statutes pertaining to the license provide, and none other. Tllc 
matter rests between him and the licensing authorities, and the fact that  
the business is carried on without license is ordinarily not available as 
a defense by a third party in a suit growing out of liability incurred in 
the course of the business, or in relation thereto. 31 C. J., lpage 259, 
section 137. There are cases. not inconsistent with this view, holding 
confrc~,  ( a )  nhcre the l i r en~ ing  statute directly forbids thc 1111si11cw 
itself, if carried on without license ; ( b )  where the nature of the business 
renders i t  a proper subject of police regulation and the license is clearly 
referable to an  exercise of that  power; (c)  and where the statute itself 
expressly denies to the unlicensed person any recovery in  the courts upon 
contracts made in  the course of business. They may be found under 
above citation. 

I n  V e r m o n f  L o a n  cf. T r u s t  C o m p a n y  1 , .  I I o f m u n ,  5 Idaho, 376, 49 
P., 314, the Court passed upon a statute of Tdalio requiring a license to 
be procured before engaging in the business of loaning money and de- 
claring it a misdemeanor to transact such business without it. Defend- 
ant, i n  an  action to recover for money loaned, set u p  as a defense that  
the business nTas unlawful, and the plaintiff having no license to engage 
in it was violating a state law and could not recover. I n  affirming the 
action of the trial court in sustaining a demurrer to that  defense, the 
Supreme Court sa id :  "From a careful study of all the authorities, we 
think that  the better class of authorities and the better reasoning leads 
to the conclusion that, where the prohibition is implied from a penalty 
imposed, as i n  the case a t  her, the prohibition being for the protection 
of the public revenue, and no declaration in  the statute making the pro- 
hibited act void, the doing of such act is not illegal. There is nothing 
in our statutes which makes it unlawful to loan money a t  interest. 
There is nothing in  our statutes which says that  i t  is unlawful to follow 
the business of loaning money a t  interest. Such business is not m a l ~ t m  
in se, nor is i t  m a l u m  prohib i turn .  Anyone may conduct the business, 
but, under our statutes, if he does so, he must obtain the license, and if 
he carries on such business without paying the license tax and obtaining 
the license, he is guilty of a misdemeanor. The offense consists not in 
doing the business, for that  is not prohibited, but in failing to pay the 
license tax. The statute was passed, not to protect the public, not to 
protect the borrower, nor to prevent the loaning of money a t  interest, 
but for the purpose of raising the revenue to be derived from the license 
taxes to be collected from those persons who should engage in the busi- 
qess of loaning money a t  interest. . . ." 
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I n  W o o d  e. Krepps ,  168 Cal., 382, 143 P., 691, an ;authority much 
cited on this subject, the foregoing from T'ermont Loan  & T r u s t  Com-  
pany v. H o f f m a n ,  supra,  is approved, and the Court concludes as to the 
case before it as follows: "The Legislature may, within the limits of the 
Constitution, prescribe traffic regulations, and may impose upon a busi- 
ness a tax, and require persons intending to engage in such business to 
obtain, before doing so, a license; and we think the Legislature might go 
one step further and say that whoever should engage in any business 
upon which a license tax is imposed without first paying such license tax 
should not only be fined and imprisoned, one or both, but that such 
person should not recover upon any contract made by him while engaged 
in such business without a license. But the Legislature has not done so, 
nor has it shown any intention to attend such forfeiture upon a person 
violating the statute. Having specified the penalty for a violation of the 
statute, and further provided for the collection of the license tax with 
damages, we are authorized to and do conclude that the Legislature did 
not intend that any further punishment should be inflictc.d." 

When the object of a statute requiring those who transact certain 
business to be licensed is the production of revenue and not the regula- 
tion of the business, in the interest of public health, morals, or policies, 
contracts made in the course of such business are vslid. Wood v. 
Krepps ,  supra,  141 P., 691, 692; Mmndelbnur~t I ? .  Crregol>ioh, 17 Sev., 87, 
28 P., 121; Howard 1) .  Lebby ,  197 Ky., 324, 246 S. IT., 5\28. 

The statutes discussed in Coates v. Locust P o i n t  C o m p a n y ,  102 Md., 
291, 62 Atl., 625, and in Banlcs v. McCosker,  82 Md., 518, 34 dtl., 625, 
required a license. to do the particular business and made it a misde- 
meanor to do business without it. The Court said: "When the law 
declares the consequence of its violation, the contract car in no sense be 
regarded as illegal unless the law itself, either by its manifest intent or 
in express terms, so declares it. The provisions of the Code referred 
to neither directly nor indirectly refer to any consequenct?s save the pay- 
ment of a fine." The Court held the business not to be illegal. Sun- 
flower L u m b e r  Co. v. T u r n e r  S u p p l y  Co., 158 Ala., 191, 48 So., 510; 
Armstrong v. Tolar ,  11 Wheat., 258, 6 L. Ed., 468; Larrled v. Andrews,  
106 Mtiss., 435; H u g h e s  v. Snel l ,  28 Okla., 828; Fairley a. W a p o o  Mil ls ,  
44 S. C., 227, 22 S. E., 108; S .  v. Pierce Co.,  S u p e r  Ct., 42 Wash., 675, 
85 P., 669. Citations may be made in almost unlimited number. 

The Motor Vehicle Act, S. C. Code, 1935, see. 2621, e t  seq., requir- 
ing that licenses be procured for motor vehicles used upon the highways, 
is based upon the servitude put upon the highways by such use, and the 
advantage which the improved highways may afford the business in 
which the motor vehicle is employed. Sec. 2621 (31) (c) .  The dif- 
ference in the cost of license is based-roughly, it may be-upon the 
usage to which the road is subjected, either by the weight of the loading 



N. C.] S P R I N G  TERM,  1938. 4 7 

or by the frequency of the use, or  both. The license pertains to the 
motor vehicle and not to the business in  which i t  is used. 

Various statutes denounce as misdemeanors acts and omissions in 
connection with the procurement and use of motor vehicle licenses, and 
the use of the road without proper license. They are f a r  too numerous 
to mention here, and most of them have no relation to the matter a t  
hand. The most restrictive of these statutes are quoted in defendants' 
brief, which relies particularly on sec. 2621 (29),  which statute makes 
i t  a misdemeanor to operate a motor vehicle without a license; and we 
assume that  this may be construed to mean without the appropriate 
license designated by the law. 

Practically all of the authorities cited in defendants' brief, in support 
of their position that  the plaintiff was engaged in an  illegal business, 
deal with laws referable to the exercise of the police power and these 
laws bear directly upon the business concerned. 

I n  Lloyd c. R. R., 151 N. C., 536, 66 S. E., 604, the Court was dealing 
with a personal injury action, growing out of chapter 456 of the Public 
Laws of 1907, relating to hours of labor-distinctly a police regulation- 
and the citations are all pertinent to that principle. I n  Courfney c. 
Parker, 173 N .  C., 479, 92 S. E., 324, the Court was dealing with chapter 
77 of the Public Laws of 1931, regulating the conducting of business 
under an assumed name, and making certain conditions precedent thereto 
-again a police regulation. I n  Godwin c. Telephone C'o., 136 N .  C., 
258, the Court declined to compel the installation of a telephone in a 
bawdy house in aid of a business per se illegal. I n  Finance Po.  1%.  

Hendry, 189 S. C., 549, 127 S. E., 629, the statute considered was again 
-C. S., 3288-regulating the carrying on of a business under an 
assumed name. I n  Fashion Co. v .  Grant, 165 N .  C., 453, 81  S. E., 606, 
the Court was dealing with contracts made in violation of the express 
provisions of chapter 167, section 1 ( a ) ,  of the Public Laws of 1911, 
forbidding agreements that  the uurchaser should not sell the same corn- - - 
modity in his store manufactured by other parties. I n  Pfeifpr 1.. Israel, 
161 N .  C., 409, 77 S. E., 421, and Pfeifer 1 % .  Uruy (lo., 171 N. C'., 214, 
88 S. E., 343, the Court was dealing with the unlicensed sale of liquor. 
I n  You~lg  1 % .  Sferens,  75 Ark., at page 183, and in Stephenson I ? .  Prim- 
rose, 8 Port .  (Ma . ) ,  155, 167, the Court dealt with matters strictly of a 
police nature. Indeed, the position of the Supreme C'ourt of ,llabama 
on this subject may be found in Jlorgnn 1' .  I.lThtrfl~y, 205 ,lla., 170, 87 
So., 846, 849, and in Slrnflou'er Llimber Co. v. T u r n ~ r  Supply (lo., suprcl, 
and it is contrarv to the position taken bv the defendantq. 

There seems io  be noAauthori ty for the position that  the failure to 
procure proper licenses for the trucks employed in the plaintiff's busi- 
ness would so affect the business as to make i t  illegal and bar recovery, 
and we are of the opinion that  there is nothing in the cited statutes 
which can have that  effect. 
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I t  must be observed further with regard to this pari: of the answer 
that the plaintiff is also charged with fraud and misrepresentation and 
a violation of the criminal lam in procuring the licenses for his trucks 
and trailers. There is no logical connection between such fraud, if i t  
existed, and any defense which is competent for the defendants to make 
in  this action. 

Since the matter stricken out constitutes no d i d  defense. there 
is nothing of which the defendants can complain. But  i t  is not improper 
to refer briefly to the propriety of allowing the motion to strike out. 

The matters alleged in  the answer could hardly be considered as 
entirely without prejudicial effect on plaintiff's case. The answer 
prominently features a reduction in the price of gasoline as being a 
desirable result, a point on which there is some unanimity of opinion; 
and it may not be merely casual that, i n  a selective paragraph, the spear- 
head of this attack on plaintiff's position is directed toward Xlamance 
County, from which the jury must be drawn, and whers the case must 
be tried. Also, since the plaintiff is charged with a violation of the 
criminal law and of defrauding the State of its rerenues in a way calcu- 
lated lo be offensive to taxpayers, this would hardly recommend his 
cause to the jury. 

The defendants have been deprived of no competent defense which 
may not be adequately presented under the present pleadings, and the 
judgment is 

Affirmed. 

DEVIN, J., dissenting: 1. I find myself unable to agree with the 
majority opinion that  the allegations in the answers of the defendants, 
that the reduction in  freight rates has resulted in  lower:.ng the price of 
gasoline to consumers, should be stricken out as irrelevant. The basis 
for the court's ruling is that  evidence of that  fact would be inadmissible 
in the trial. 

The gravamen of the charge in the complaint is that  the defendants 
entered into an  unlawful conspiracy in restraint of trade and for the 
promotion of a monopoly in the transportation of gasoline, with the 
purpose and intention of injuring the business of the plaintiff. By  this 
action plaintiff seeks to recover compensation for losses sustained, and 
for treble damages, under the punitive provisions of the statute. I s  i t  
then improper for the defendants in the denial of an  unlawful con- 
spiracy, and in support of allegations of proper exercise of legal rights, 
to allege, i n  further defense, the establishment of competitive rates and 
the favorable result of such competition to the public? Are not all the 
circunlstances relating' to and attendant uvon the wroiigful acts com- - 
plained of competent to be shown in  evidence? 
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The acts alleged in the con~plaint  and relied upon to s h o ~ ~  an unlawful 
conspiracy in restraint of trade, under the statute, C. S., 2563 (3) ,  must 
have been  illfu fully done and with the purpose and intention of injuring 
the business of a competitor. While the plaintiff i n  this action is not 
concerned with the public policy of monopoly statutes, it  nluqt not be 
overlooked that  in the interpretation of these statutes and their enforce- 
ment the public interest is necessarily to some extent involved. The 
main purpose of these laws is to protect the public from monopolies and 
contracts i n  restraint of trade. Individual action is incidental. I t  was 
held in  Standard Oil Co. c. C. S., 221 U. S., 1, that  the prevention of 
injury to the public by undue restraint on trade or commerce is the 
foundation upon which the prohibi t io~~s  of the statute rests. The basis 
of every nlonopoly statute and of every nlonopoly suit is the welfare of 
the public. Hence, the nature of the restraint and its effects are to be 
considered as bearing on the legality of the contract alleged to hare  been 
entered into with the intent to injure the business of the complainant. 

The rule laid down by the Supreme Court of the United States i n  
construing similar Federal statutes on this subject is "that only such 
contracts and combinations are within the act as, by reason of intent or 
the inherent nature of the contemplated act, prejudice the public inter- 
est by unduly restricting competition or unduly obqtructing the course of 
trade." S a s h  c. U.  S., 229 U. S., 373. This statement was quoted with 
approval in the recent case of Appalachian Coals, Inc., 2).  U.  S. ,  288 
U. S., 344. 

T h i l e  these statements by the Court were made with reference to 
criminal prosecutions under the Federal statutes, i n  N a r - H o f  Co. c. 
Roscnbaclxr ,  176 N .  C., 330, 97 S. E., 169, IIoke, J., states the rule 
under the S o r t h  Carolina statute as follows: "Originally a t  common 
law, agreements in restraint of trade were held roid as being against 
public policy. The position, however, has been more and more modified 
by the decisions of the courts until it  has come to be the very generally 
accepted principle that  agreements in partial restraint of trade will be 
upheld when they are 'founded on valuable considerations, are reason- 
ably necessary to protect the interests of the parties in whose favor they 
are imposed, and do not unduly prejudice the public interest.' " And 
there is the further statement in the opinion in the X a r - H o f  Co. cnse, 
supra, that  the purpose of the Legislature in  these statutes was "to 
subject agreements coming under the provisions of this section to the 
standard of their reasonableness, to be determined by the character of 
the transaction and the purpose of the parties concerning i t  as disclosed 
in the contract and the facts and circumstances permissible and relevant 
to its proper interpretation." See Shoe Co. v. Department Store, 212 
S. C., 7 5 ;  S .  u. Coal Co., 210 K. C., 742, 188 S. E., 412. 
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Can it be said, i n  a case instituted under our monopoly statutes, that  
under no circumstances and in no view of the case would the effect of 
the alleged unlawful combination between the defendants to lower 
freight rates on gasoline be admissible in evidence. I f  not, then there 
was error in  striking out the pertinent allegations of the answers. 

2. I am unable to agree with the majority opinion that  the allega- 
tions in  the answers, to the effect that the plaintiff in the conduct of his 
business was operating trucks improperly licensed and in  violation of 
law, should be stricken out as irrelevant and in  no view of the case 
admissible in  evidence. 

I t  is fundamental that  an  action will not lie when the plaintiff must 
base his claim in whole or in part  upon his own wrongful or unlawful 
conduct or on a violation by himself of the criminal law,3 of the State. 
Lloyd I ! .  R. R., 151 N. C., 536, 66 S. E., 604; Brown c. Hrouln, 213 
X. C., 347. The established rule is that  to constitute a defense on this 
ground, the illegality with which plaintiff is chargeable must have a 
causative connection with the warticular transaction out of which the 
action arose, that is, when the illegality relied on is inherent in the cause 
of action, and directly connected with the relief sought. Lnughrnn 1.. 

Laughrczn, 292 U. S., 2 1 6 ;  1 Corp. J u r .  Secundum, 1000. 
Here, the complaint alleges a cause of action for damages for injury 

to plaintiff's business which consisted in  the operation of motor trucks 
on the State Highway in  the transportation of gasoline. I n  the answer 
i t  is alleged that  plaintiff, i n  the conduct of the very business which he 
claims was injured, was operating unlicensed or improperly licensed 
trucks in  violation of the law, and that  each t,ime he used a truck in  his 
business of transporting gasoline he committed a misdemeanor, and that  
his business, which he alleges was wrongfully injured by the acts of the 
defendants, consisted in  operations forbidden by law. I!t would seem 
that the illegality alleged in the answers has direct relation to the trans- 
actions out of which the alleged cause of action arose, and hence may 
properly be set up  in the answer as a defense. If, as alleged, plaintiff 
was using only unlicensed trucks, in violation of the penal provisions of 
the motor vehicle law, he could not lawfully operate them on the high- 
way, whether loaded with gasoline or not, and loss of profits therefrom 
would not constitute a legitimate element of damages. 

While the several answers in setting out this defense may be subject 
to the criticism of prolixity and redundancy, the material allegations 
of violation of law in the use of plaintiff's trucks on the highway should 
not be stricken out as irrelevant and as containing matte1.s incompetent 
to be shown in evidence. 

Relative to motions to strike out, i t  has been well said i n  several 
recent decisions of this Court that  ('the auestions involved ,could be better 
determined by rulings upon the competency of the evidence, if and when 
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offered, t h a n  by  undertaking to char t  the  course of t h e  t r i a l  by passing 
upon  allegations as  yet undenied." Pemberton v. Greensboro, 205 iY. C., 
599, 172 S. E., 1 9 6 ;  Hardy v. Dahl, 209 N. C., 746, 1 8 4  S. E., 480;  
Scott v. Bryan, 210 N. C., 478, 187 S. E., 756;  Poovey v. Hickory, 210 
N. C., 630, 188 S. E., 78. 

T h e  plaintiff's suggestion t h a t  the  matters  asked to be stricken out  
might  prove unduly prejudicial t o  the  plaintiff, a resident of Alamance 
County, before a n  Alamance County  jury, when read f r o m  t h e  answers 
of the  several rai l road companies, defendants, does not  afford serious 
ground of apprehension. 

BARNHILL, J., concurs i n  dissent. 

IN THE MATTER OF THF: APPEAL OF DR. H. R. PARKER. 

(Filed 22 June, 1938.) 

1. Appeal and  E r r o r  8 40a- 
A judgment entered on findings of fact will not be disturbed on an 

exception to a n  immaterial finding which has no substantial bearing upon 
the merits of the controversy. 

2. Municipal Corporations § 37- 

A zoning ordinance will not be declared unconstitutional unless i t  is 
clearly arbitrary or irrational without substantial relation to the public 
health, morals, safety, or welfare, and any reasonable doubt will be 
resolved in favor of a valid exercise of the police power. 

The burden rests upon petitioner to show the invalidity of a zoning 
ordinance attacked by him. 

4. Same--Zoning ordinance will not  be declared invalid because it works 
injustice i n  particular instance if i ts  purpose is within police power. 

The fact that  a zoning ordinance, because of the particular circum- 
stances, may work hardship and result in serious depreciation of value of 
certain property, or prohibits a structure iimocuous a t  the particular place 
because of such particular circumstances, does not render the ordinance 
invalid if the end in view justifies the general rule of the ordinance as  a 
valid exercise of the police power, and the ordinance ihcludes only a 
reasonable margin to insure effective enforcement. 

5. Constitutional Law 5 15a-Depreciation in value of property caused by 
operation of valid zoning ordinance is not  a taking of property. 

An individual is not entitled to use his property to  the detriment of the 
public, and depreciation of the value of property by reason of the opera- 
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tion of a municipal zoning ordinance which is within the police power in 
the promotion of the public welfare, is not a taking of property for which 
compensation must be paid. 

6. nlunicipal Corporations 5 37- 
Increased congestion in cities, resulting in increased traffic and fire 

hazards, require progressively stricter regulations for the public welfare, 
and while esthetic considerations a re  not controlling, they may be given 
consideration in determining the reasonableness of a municipal ordinance. 

7. S a l n o Z o n i n g  ordinance restricting malls around corner lots held not  
invalid a s  applied t o  petitioner's property. 

The zoning ordinance in question restricted walls around corner lots 
where they abutted lots facing the side street of such corner lot, to five 
feet, provided the wall mas not over 60 per cent solid, and exempted from 
its provisions necessary retaining walls. Petitioner built a solid brick 
wall around the back of his corner lot to an alley in the rear, which wall 
was partly a retaining wall, but which varied in height from 14 to 16 
feet along the side street. Held: I t  cannot be determiwd as  a matter of 
law that the ordinance, as  applied to petitioner's property, has no substan- 
tial relation to the public safety, since the height of the wall mould 
obstruct the vision of motorists using the alley in the rear to the danger 
of pedestrians and motorists along the side street. and to some extent 
would obstruct the view of motorists a t  the intersection cf  the streets, and 
mould interfere with fighting and prerenting the spread of fire on peti- 
tioner's property, nnd an order requiring plaintiff to remove all portions of 
the wall not constituting a necessary retaining wall, is without error. 

STACY, C. J., and WINBORNE, J., dissent. 

CLARKSON, J., dissenting. 

* ~ P P E A L  b y  H. R. Parker ,  petitioner, f r o m  Bivens, J., a t  M a r c h  Civil 
Term. 1938. of GUILFORD. Affirmed. 

T h e  c i ty  of Greensboro h a s  adopted a zoning ordinanze which is now 
i n  force, the  pert inent  provisions of which a r e  a s  follows: 

"Section 13. S e t  Back  Building Lines. 
"(a:) Except  as  specified i n  sections 1 3  and  17, n o  p a r t  of a n y  building 

o r  s t ructure shall be within 25 feet of a n y  street line i n  a n y  residence 
district." 

"Section 17. Proiect ion and  Encroachments  i n  Yards  and  Courts.  
" ( f )  T h e  set back and  yard  requirements of this  ordinance shall not  

app ly  to  a n y  necessary retaining wall, o r  to  a n y  fence or  wall which is 
less t h a n  five feet high and  less t h a n  60 per  cent solid. Noth ing  herein 
shall prevent t h e  construction of a rea r  l ine fence or  wall to  a height  not  
exceeding six feet, except t h a t  where the rea r  of a n y  corner lot abuts  a n y  
lot fac ing  on a street which is  a side street with reference t o  said corner 
lot, a n y  fence bui l t  o n  the  r e a r  lot l ine shal l  no t  be i n  excess of five feet 
i n  height and  shall be less t h a n  60 per  cent solid." 

T h e  petitioner, who is the  owner of a corner lot a t  the  intersection of 
South  College P a r k  Drive and  Mayflower Dr ive  i n  said city, began the  
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erection of a line fence or wall, the height of which exceeded the limita- 
tions set in said ordinance. After the ~va l l  had been completed except 
for stuccoing thereof. the city building inspector issued his order to 
Dr.  Parker,  calling attention to the fact that  said wall violated section 
1 7  ( f )  of the zoning ordinance and directing him to remove the violation 
within seren clays. The petitioner appealed to the board of adjustment. 
O n  the hearing of said appeal by the board of adjustment the order of 
tlie building inspector was affirnied. On application of the petitioner, a 
writ of cerfiornri was issued and on tlie return thereof the cause v a s  
duly heard. 

The court below found the facts, including the following: 
" 5 .  The petitioner Dr.  H. R. Parker is  the owner of a lot located in  

a residence A district of the city of Greensboro as such a district is defined 
in the zoning ordinance. The lot is qituated a t  the southeast corner of 
the intersection of South College P a r k  Drive and Mayflower Drire. I t  
fronts about 66 feet on South College P a r k  Drive and extends south- 
m a d l y  some 150 to 160 feet along Mayflower Drive to a private alley- 
way which runs in an  eah tward l~  direction from M a y f l o ~ e r  Drive. 
Certain other lots south of the petitioner's lot and south of the alley 
front  on hZayflon.er Drive. On the petitioner's lot is situated a dv-elling 
house in which the petitioner ant1 his wife reside. 

"6. The petitioner's lot is considerably above the level of the abutting 
streets, the highest part of the lot being approximately 21.6 feet above 
the level of South College Pa rk  D r i ~  e ant1 approximately 15.1 feet above 
the level of 3Cayflower Drive. The lot slopes from the highest part 
thereof toward South College P a r k  Dr i r e  on tlie north and toward 
Mayflower Dr i re  on the west. 

"7.  Retneen October 5, 1937, arid Octobcr 12, 1937, the petitioner 
built a wall around the rear of his lot. 

"8. The wall is a solid brick wall. eight inches thick, except that it is 
21 inches thick at the base. The height of the wall is as follows: 

"a. The portion of the wall which connects the house x i t h  the east 
wall: approxinlately seven feet above the natural level. 

"b. The east wall : approximately 6.5 feet abore the natural  level. 
"c. The south, or rear, wall :  approximately 6.5 feet abol-e the level 

a t  the southeast corner of the lot, increasing along approximately a 2.64 
per cent grade, to nine feet above the natural level a t  the southwest 
corner of the lot. 

"d. The west wall: 14.3 feet above the sidewalk a t  the southwest 
corner of the lot, increasing along approximately a 5.3 per cent grade 
to 16.9 feet above the sidewalk a t  the northwest corner of the wall. 

"e. The portion of the wall which connects the house with the west 
wall : 16.9 feet above the side~valk a t  tlie northwest corner, decreasing to 
9.5 feet above the natural level at the point of junction with the house. 
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''Along the sides of the lot the wall extends from the rear of the lot 
u 

approximately 30 feet toward the front of the lot and then on each side 
turns toward and joins the house near the rear thereof. 

"9. That  the wall described in finding of fact No. 8 of this judgment 
is contrary to and in violation of the city ordinances of the city of 
Greensboro as set out in paragraph two hereof." 

The court thereupon adjudged that  said ordinances are valid and that  
said wall upon the premises of the petitioner is i n  direct violation of the 
same; and ordered the petitioner to tear down said wall or  make i t  
comply with the ordinances above set out. The petiti0n.r excepted and 
appealed. 

Moseley  dc H o l t  for the  pet i t ioner ,  appe l lan f .  
H o y l e  d2 H o y l e ,  H .  C .  W i l s o n ,  and S t e r n  & S t e r n  for responden f ,  

appellee. 

BARNHILL, J. The petitioner's exception No. 2 is directed to the 
alleged error of the court i n  finding that  H a r r y  Sabel, one of the protest- 
ants, acquired title to the property abutting thereon and occupied by the 
petitioner subsequent to the passage of the ordinancss hereinbefore 
referred to and before the erection of the wall hereinbefore described 
and that  various other property owners in the immediate vicinity pur- 
chased said properties both prior and subsequent to the passage of said 
ordinances. This finding of fact is immaterial and has no substantial 
bearing upon the merits of this controversy. Exception thereto is not 
of sufficient merit to warrant  a disturbance of the judgment below. 

Petitioner's third exception is to the signing of the judgment set out 
i n  the record. The facts found by the court below are fully sufficient 
to sustain the judgment. The judgment was in  accordance with the 
facts found, to which no exception was entered, and must be sustained, 
unless there is merit i n  the petitioner's only other exception. 

This brings us to petitioner's exception No. 1, which is the meat of the 
controversy and presents the contention upon which the petitioner must 
and does rely. This exception is to the refusal of the court below to 
make the following finding, to wi t :  ('To the extent that  the zoning 
ordinance of the city of Greensboro prohibits the construction of the 
petitioner's wall, i t  bears no substantial relation to the public health, 
safety, morals, or general welfare. To such extent the (ordinance is an  
arbitrary and unreasonable restriction upon the petitioner's property 
rights, deprives the petitioner of his property without coinpensation and 
~ r i thou t  due process of law, and is in violation of the fundamental law 
of S o r t h  Carolina and section 1 of the 14th Amendment to the Constitu- 
tion of the United States." 
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I t  appears from this exception that  the petitioner does not chal- 
lenge the constitutionality of the zoning ordinances of the city of 
Greensboro as a whole. The validity of comprehensive zoning ordi- 
nances has been recognized by the Supreme Court of the United States 
and held not violative of the provisions of the Federal Constitution. 
Euclid T .  Ambler  Real ty  Co., 272 U. S., 365, 71 L. Ed., 303, 54 A. L. R., 
1016; Nectow v. Cambridge, 277 U .  S., 183, 72 L. Ed., 842; Z a h n  c. 
Board o f  Public  W o r k s ,  274 U. S., 325, 71 L. Ed., 1074. 

Zoning ordinances adopted under authority of our statute, C. S., 
2776 ( r ) ,  have been recognized and enforced by this Court. Harden  
v. Raleigh, 192 N. C., 395 ; Lit t le  c. Raleigh, 195 N .  C., 793; Elizabeth 
C i t y  2%. Aydle t t ,  201 N. C., 602; I n  rp Rroughton Eotate, 210 N .  C., 62. 

The  courts will not invalidate zoning ordinances duly adopted by a 
municipality unless i t  clearly appears that  in the adoption of such 
ordinances the action of the city officials "has no foundation in reason 
and is a mere arbitrary or irrational exercise of power having no sub- 
stantial relation to the public health, the public morals, the public safety 
or the public welfare in itr proper sense." Euclid I,). Awzbler Real ty  Co., 
supra;  S e c t o w  v. Cambridge, supra. 

When the most that  can be said against such ordinances is that  
whether it was an  unreasonable, arbitrary or unequal exercise of power 
is fair ly debatable. the courts will not interfere. I n  such circumstances 
the settled rule seems to be that the court will not substitute its judgment 
for that  of the legislative body charged with the primary duty and 
responsibility of determining whether its action is i n  the interest of the 
public health, safety, morals, or general welfare. Buclid I ) .  .-lmbler 
Real ty  Co., supra;  Radice v. N e w  I'ork, 264 U. S., 292, 68 L. Ed., 690; 
Hadacheck 1.. Sebastian, 239 U. S., 394, 60 L. Ed., 348, Ann. Cas. 
1917-B, 927; Thos .  Cusack Co. v. Chicago, 242 U. S., 526, 6 1  L. Ed., 
472, L. R. A. 1918-A, 136, Ann. Cas. 191742, 594; Rust  v. B a n  Deman 
and L. C'o., 240 U. S.. 342, 60 L. Ed., 679, L. R. A. 1917-A, 421, Ann. 
Cas. 1917-B, 455; Price v. Illinois,  238 U.  S., 446, 59 L. Ed., 1400; Z a h n  
v. Board of Public W o r k s ,  supra. Harden  z3. Raleigh,  supra, in which 
the Court quotes with approval from Rosenthal v. Goldsboro, 149 N.  C., 
128, as follows: "It may now be considered as established with us that  
our courts will always be most reluctant to interfere with these munici- 
pal governments i n  the exercise of discretionary powers conferred upon 
them for the public weal and will never do so unless their action should 
be so clearly unreasonable as to amount to an oppressive and a manifest 
abuse of their discretion. This position is, we think, supported by the 
better reason and is in accord with the decided weight of authority." 
Parks  a. C'ommissionem, 186 N. C., 490; Lee 1 % .  Il.'nynes~.ille, 184 1. C., 
568; S. v. Vanhook ,  182 N .  C., 831; Dula v. School Trustees, 177 N .  C., 
426; Rollins v. Wins ton-Salem,  176 N. C., 411. 
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Tt is declared in the ordinances that  the i~rovisions thereof constitute 
the minimum requirements for the promotion of publis health, safety 
and general welfare of the city. This is presumed to be correct and the 
burden rested upon the petitioner to show that the pertinent par t  of the 
ordinance in fact bears no substantial relation to the public health, 
safety, morals or general welfare. I n  declining to make the finding 
requested by the petitioner and in  sustaining the validity of the ordi- 
nance the court below, by inference at least, found that  the petitioner 
had failed to carry the burden. 

The netitioner comnlains that  the ordinance is an arbitrarv and 
unreasoAable restrictio; upon the petitioner's property rights. Teat he, 
due to the particular circumstances of his case, may suffer hardship and 
inconvenience by an enforcement of the ordinance is not sufficient ground 
for invalidating it. S t a f e  v. Chris fopher ,  317 Mo., 1179. The fact that  - 
the ordinance is harsh and seriously depreciates the value of complain- 
ant's property is not enough to establish its in\-alidity. Amer ican  W o o d s  
Products  Co.  v. Xinneapol i s ,  21 F (2nd).  440; Hadacheck c. Sebas f ian ,  ~, 

supra. There is no serious difference of opinion in  respect of the 
validity of l a w  and regulations fixing the heights of t~uildings within 
reasonable limits, the character of materials and methods of construc- 
tion, and the adjoining area which must be left open in order to mini- 
mize the danger of fire or collapse, the evils of o r e r c r x ~ d i n g  and the 
like, and excluding from residential sections offensive trades, industries 
and structures likely to create nuisances. Euclid  v. Ambler  Rea l ty  Co., 
supra. When such restrictions are made it may develop that  not only 
offensive or dangerous industries or structures will be excluded, but those 
which are neither offensive nor dangerous will share the same fate. 
But  this is no more than happens in respect to practice-forbidding laws, 
7vhich the courts h a ~ e  upheld, although d r a ~ r n  in general terms so as to 
include individual cases that  may turn  out to be innocuous in themselves. 
TTcbc Co. 7%. Shalc, 245 L-. S., 297, 63 L. Ed., 255; Plc~rcc. Oil  C'o. 1 % .  

H o p ,  245 r. S., 498, 63 L. Ed., 381; Euclid  7.. .lrnlller R e n l f y  Co., 
supra. 

The inclusion of a reasonable margin to insure effective enforcement 
will not put upon a lam otherwise ~ a l i d  the stamp of invalidity. Such 
laws may also find their justification in the fact that  in some fields the 
bad fades into the good by such insensible degrees that the two are not 
capable of being readily distinguished and sclparated in lerms of legisla- 
tion. I n  the light of these considerations, we are not prepared to say 
that  the end in view was not sufficient to justify the general rule of the 
ordinance, although some structures of an innocent character might fall 
within the prescribed class. I t  cannot be said that  the ordinance in this 
respect "passes the bounds of reason and assumes the character of a 
merely arbitrary fiat." P u r e f y  E r t r a c t  d T o n i c  Co. v. L y n c h ,  226 U. S., 
192, 57 L. Ed., 184. 



S. C.] SPRISG TERM, 1035. 57 

Each person holds his property with the right to use the same in such 
manner as will not interfere nit11 the rights of others, or the public 
interest or requirement. I t  is held in subordination to the rights of 
society. H e  may not do x i t h  it as pIca*cs any more than Iir may 
act in accordance with his pcrsonal deqires. Tlic interests of horiety 
justify restraints upon individual conduct and also upon the uhe to 
which the property may he devoted. The provisions of the Conrtitu- 
tion are not intended to so protect the indiridnal in the use of his prop- 
erty as to enable him to use it to the detrinlent of the public. T h e n  
tlle uses to xrhich the indiridual puts his property conflict nit11 the 
interest of society the right of the individual is subordinated to the 
general welfare and incidental damage to the property resulting from 
gorernmcntal actiritieq or lams passed in the promotion of the public 
welfare iq not ronsidercd a taking of the property for vhich  compensa- 
tion must be made. 

The present motorized age has created much more rapid and congested 
traffic on tlie public streets of cities, greatly ii~creasing the hazard of 
traffic for pdestr inns and the users of vehicles alike. This in turn  
tlenlands and requires legislation much more restrictive of individual 
rights than has heretofore been known to tlle law. The safety of the 
public now requires open and unobstructed street crossings and inter- 
sections. Large and congested urban areas increaw fire hazards, requir- 
ing regulations vliich ~ ~ o u l d  be oppressive in rural  sections or small 
villages; and while esthetic considerations are by no means controlling, 
it is not inappropriate to give some neight  to them in determining the 
reasonableneqs of the law under consideration. 

A consideration of the evidence in this case, and particularly of the 
pllotographs offered in elidcnce, niakcs it appear that the users of auto- 
niobiles entering the itreet from the alley a t  the rear of the petitioner's 
propeity nould cross the d e n . a l k  of AInyflower Dr i re  from behind a 
solid na l l  more than fifteen feet high. I t  cannot be said that  thib n ould 
not increaqe the hazard to pedestrians on 331ayflower Drix-e, a5 well as to 
~ e h i c u l a r  t r a ~ e l  on the itreet. To some extent, a t  least, the wall, being 
more than 1 6  fect high at the point nearest Southern College P a r k  
Drire,  obstructs the view of those who approach the Southern College 
P a r k  Drive intersection. The wall encloses the rear portion of peti- 
tioner's houqe and is high cnougll to conceal the larger portion of the 
rear r i d  of the house. I t  ib reasonable to assume that  in ea.e of fire 
this wall vould materially hamper the fire departnlent in extinguishing 
tlie fire on the petitioner's property or on adjoining property, and in the 
prerention of a spread of such fire. Certainly n e  cannot say as a matter 
of law that these considerations are not snfficient to support the ~ ~ i s d o l n  
of the legislation and the validity of the ordinance. 
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Upon the record here we find no warrant for saying that  the ordinance 
is unconstitutional as applied to the facts in the present case, or that  i t  
"passes the bounds of reason and assumes the character of a merely 
arbitrary fiat," having no substantial relation to the public safety and 
mbl i c  welfare of the communitv. 

I t  appears from the record in this cause that  a considerable portion 
of the wall built by the petitioner is in fact a retaining wall. As the 
ordinance expressly excepts any necessary retaining wall so much of 
the wall as extends from the street line to the natural  level of petitioner's 
lot is not prohibited. I n  the interpretation and enforcement of the judg- 
ment below i t  should be understood tha t  the same relaies onlv to that  
portion of the wall which is above the natural  level of petitioner's lot. 
The petitioner has the right to remove so much of the wall as now 
constructed as will bring it within the terms of the ordinance, and as 
thus reduced in height, maintain the same, if he is so advised. 

Affirmed. 

STACY, C. J., and WINBORNE, J., dissent. 

CLARKSON, J., dissenting: When an  ordinance is subject to two or 
more interpretations, one of which involves the destruction of private 
property without compensation and the other of which involves merely 
the clarification of a n  ordinance within the ordinance powers, is the 
Court justified i n  accepting the former view and rejec1;ing the la t te r?  
I n  the instant case the majority opinion, i n  interpreting an  ambiguous 
ordinance, accepts the view that  this ordinance prohibits, within the 
residence area of the city, any fence which either exceeds five feet in 
height or is more than 60% solid; further, the major i t r  view approves 
such an  interpretation of the ordinance as a valid exercise of the police 
powers of a municipality. I n  accordance with the view of the majority 
the judgment in  the instant case orders the destruction of the upper 
portion of the wall constructed by petitioner on his property. With this 
result I cannot concur. I n  my  opinion such an  interpretation of the 
ordinance involves an  unreasonable invasion of the braditional and 
accepted rights of property owners. Furthermore, I think the ordi- 
nance in  question is subject to an  interpretation which not only embraces 
a valid exercise of the police power but likewise will permit the peti- 
tioner's wall to be constructed in such a way as to accomplish, in par t  
a t  least, the purpose of the present wall. 

Zoning regulations are predicated upon the exercise of' granted police 
powers. The valid exercise of these powers must always be grounded 
in necessity, and that  necessity must be in the interest of the public 
safety, health, morals, or general welfare. See Munn z'. Illinois, 94 
U. S., 113; S e c t o w  v. Cambridge, 277 U. S., 183. Grant ng that reason- 
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able zoning regulations are permissible, under the express and implied 
powers delegated to n~unicipalities, the question here is merely whether 
an ordinance subject to several interpretations shall be upheld under a 
view which safeguards the long-established and well-recognized rights 
of ownership or shall be approved as to an  interpretation which carries 
with it the destruction of prirate property by court order. 

The topography of petitioner's corner lot is somewhat unusual. The 
lot is highest near the center; a t  the highest point on one street it  is 
21.6 feet abore the street level and on the other street, a t  its highest 
point, i t  is 15.1 feet above the street level. Accordingly, the lot slopes 
from the residence toward the streets. but even a t  the street lines a 
retaining wall is necessarv due to the natural elevation of the lot a t  its - 
outer edges. The mall objected to forms a court a t  the rear of petition- 
er's home, the wall itself extending along an  alley to the rear of the lot 
and for a short distance along the side street on which petitioner's lot 
abuts. As the level of the top of the wall around the court is constant, 
due to the slope of the lot the height of the wall a t  different points varies 
from 6.5 feet to 16.9 feet. The portion along the side street varies from 
14.3 feet to 16.9 feet in height abore the sidewalk level, the residence 
being located about twenty feet above the level of one street and ten 
feet above the level of the other. 

Petitioner is a physician, who is necessarily often away from home a t  
night. thus leaving his wife alone in  the house. Accordingly, he con- 
sulted an  architect and requested that  a wall be planned in the interest 
of privacy and safety but in keeping with the style of the house, which 
the photographs filed in the case show to be a mixed Spanish and Ital ian 
type of architecture. The wall as built was declared by architectural 
experts to be well adapted to the house and the lot. One landscape 
architect declared that it "improved the appearance of the property and 
the nei~hborliood." and another declared that  when i t  has been stuccoed 
and covered n i t h  rilles it d l  be "one of the most attractive gardens in 
Greensboro." The city's superintendent of parks stated that  it mas in 
no way objectionable from an  esthetic point of view, and a number of 
petitioner's neighbors testified to the same effect. Both the city and 
county health officers testified that  the wall does not interfere with the 
light or rentilation of petitioner's or of neighbor's properties, and archi- 
tects a i d  contractors joined them in testifying that  the wall is carefully 
and substantially constructed and in no way endangers public safety. 
N o  criticism of the wall related to public morals, or phases of the general 
x-elfare which have not alreadv been discu~sed here. 

Against this factual background the ordinance itself may be analyzed. 
" ( f )  The set back and yard requirements of this ordinance shall not 
apply to any necessary retaining wall, or to any fence or wall which is 
less than five feet high and less than 60 per cent solid. Nothing herein 
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shall prevent the construction of a rear line fence or wall to a height not  
exceeding six feet, except that  where the rear of any corner lot abuts 
any lot facing on a street which is a side street with reference to said 
corner lot, any fence built on the rear lot line shall not be in  excess of 
five feet in height and shall be less than  60 per cent solid." From what 
level the five foot and six foot limitations are to be mzasured, whether 
from the street level, the natural  level, the level of the highest point of 
the lot, or the top of a necessary retaining wall where one is needed, is 
left in complete darkness. Whether there is to be any limitation mhat- 
ever on a retaining wall is discouragingly vague. Whether the retaining 
wall may be solid or is to be subjected to the peculiar condition that  i t  
shall be "less than  60 per cent solid" is not clear. T h a t  is meant by 
"solid" is not explained. What  the restrictions are upoil rear line fences 
are almost as difficult to perceire. The  ordinance is well nigh void for 
uncertainty. S.  I . .  Crenshaw, 94 K. C., 877. 

I t  is admitted that  a retaining wall along the edges of this lot was 
necessary. I t  is not denied that  such a retaining wall could have been 
lawfully constructed to the natural  level of the lot, although i t  is denied 
that  the wall could have been (as i t  was) constructed lawfully to the 
height of this wall, a point approximately the same height as the highest 
point of the lot. There is no contention that  the five foot or six foot 
limitations apply to the height of retaining walls as measured from the 
street levels; they may be as high as is "necessary." The majority 
riew declares that  "as the ordinance expressly excepts any necessary 
retaining wall," "so much of the wall as extends from the street line to 
the natural  level of petitioner's lot is not prohibited" 2nd "it should be 
understood that  the (judgment) relates only to that  portion of the ~ v a l l  
which is abore the natural  level of petitioner's lot." 'Under this inter- 
pretation, where there are retaining walls, the ordinance is treated as 
prohibiting any portion of the mall rising above the natural  lerel of the 
lot a t  the sidewalk edge. S o t  only does such an  interpretation prohibit 
an owner of a lot which is above the street level from having any wall 
whatever beyond the minimum requirements of a "necessary retaining 
wall," but i t  would produce the same result as to owners of lots lying 
below the sfreet level. Thus, owners who have retaining walls will be 
prohibited from constructing a wall which rises above the natural lerel 
of their lots, but citizens not having retaining walls car construct fences . . rising to fire, or eren six feet. This result can scarcely be labeled other 
than arbitrary and discriminating, and is contrary to the settled law of 
this State. S.  v.  Roberson, 198 N. C., 70  (72) ,  and cases cited. 

The ordinance declares, "The set back and yard reqlirements of this 
ordinance shall not apply to any necessary retaining mall, or to any 
fence or wall which is less than fire feet high and less than  60 per cent 
solid." I n  other vords, there are two exceptions to these restrictions: 
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(1 )  S e c e s s a r ~  retaining walls, and (2 )  walls less than five feet high 
~vhich are also less than 60 per cent solid. This case is one admittedly 
involving a retaining \\-all. Accordingly, a literal interpretation of the 
ordinance would result in a complete elimination of ctll restrictions as to 
such necessary walls as the one under consideration, i.e., a retaining n-all. 

"Zoning ordinances are in derogation of the right of private property, 
and where esernptions appear in faror  of tlie property o ~ v ~ i t ~ .  they 
should be liberally construed in f a ro r  of such owner." In r e  d p p c r r l  of 
f lupplg Co., 202 S. C., 496 (500). 

What,  then, is a necessary retaining w i l l ?  One which is no higher 
than is reasonably necessary to retain the soil of the lot a t  the sidewalk 
edge. HOT much higher than this mag the ~va l l  be extended? The 
ordinance gives no guide except that. by implication only, the fire-foot, 
60 per cent limit niight be read into this exception. Unless persons 
ha\ ing retaining walls are to be prohibited entirely from har ing  fences 
or walls around their properties, by necessary implication they may 
extend such 71-alls not exceeding fire feet above the top of the retaining 
~valls  so long as the extended portion is not exceeding 60 per cent solid. 
Even this interpretation may be subject to the criticism that i t  is an  
unreasonable restriction upon the rights of the property owners, but i t  
is certainly one indicating a more sympathetic regard for long-estab- 
lished property rights than does the majority view; and, n-here such a 
fence limitation is imposed only upon corner lots a t  street intersection 
corners in the interest of public safety, it nlight well be upheld as a 
valid ordinance. I t  is worth noting that  no such linlitations are in- - 
volred in the instant case, as the l~rcsent  wall does not corner on the 
intersection of two streets but inerelv a t  the intersection of a street and 
an alley. As nearly every residence lot has a n  alley intersecting with 
a street, ordinances seeking to render more safe vehicular travel in and 
out of said alleys must be careful not to impose confiscatory restrictions 
upon the owners of the land merely to the end that  d r i ~ e r s  of cars arid 
trucks be reliered of the ordinary duties of due care. 

"Legislatures may not, under the guise of the police power, impose 
restrictions that  are unnecessary and unreasonable upon the use of 
private property or the pursuit of useful activities." S c a t f l e  Trus t  Co. 
u. Roberge, 278 U. S., 116 (121), and cases cited. "I t  is also funda- 
mental that  such power must be exercised so as not to infringe arbi- 
t rari ly or unnecessarily upon private rights." D o r r n ~ y  c. Sioztk Clify, 
208 Ion-a, 1273, 12i6,  227 N. W., 125, 126-7; 43 C. J., see. 230, p. 230. 
"Laws enacted in the exercise of the police pou-er, mhether by municipal 
corporations acting in pursuance of the laws of the state or by the state 
itself, must be reasonable, and are always subject to the provisions of 
both the Federal and state constitutions, and they are aim-ays subject to 
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judicial scrutiny." J f c C r a y  v. C i t y  of Chicago, 292 Ill., 60, 126 N. E., 
557, cited with approval in B e t i e y  v. C i t y  of S i d n e y  79 Mont., 314, 
257 Pac., 1007, 1009. 

Whether or not an ordinance is reasonable is a matter subject to 
determination in the courts. The reasonableness of an ordinance is a 
question of law for the court. H a w e s  v. C i t y  of C h i c a , ? ~ ,  158 Ill., 653, 
42 N. E., 373; Cont inen fa l  Oil Co. v. C i t y  of T w i n  Falls,  49 Idaho, 89, 
286 Pac., 353; 2 McQuillan, Mun. Corp., Second Ed., p. 860. An ordi- 
nance will be declared void by the courts "because unreasonable upon a 
state of facts being shown which makes i t  unreasonable." 2 Dillon, 
Mun. Corp., 5th Ed., sec. 581, quoted with approval in J e t t e y  v. C i t y  of 
S idney ,  supra. The rule as to reasonableness and the power of the 
courts to pass upon this element in ordinances is summarized, after a 
review of the authorities, as follows, in M a y o r  and C O U ~ ~  cil of Pocamoke 
C i t y  2'. Standard Oil Co., 162 Md., 368, 159 Atl., 902 (906) : "(1) That 
restrictions imposed by the state or some agency of the state upon the 
use of private property cannot be justified under the police power unless 
they are reasonably necessary for the adequate protection of the public 
welfare, safety, health, comfort, or morals; (2)  that whether such re- 
strictions are reasonable in fact is a judicial question. . . ." I n  
W o n r a k  u. Kel ley ,  129 Ohio St., 268, 195 N. E., 65, the Court declared 
void an ordinance limiting the height of fences and in doing so con- 
cluded with these words, which are, in my opinion, appropriate here: 
'(The ordinance here under consideration has no real or substantial 
relation to the needs of the public health, morals, welfare, or public 
safety, and it is unreasonable and arbitrary in character. I t  unduly 
invades the right which the property owner has in his property . . ." 

As interpreted by the majority, the instant ordinance, in my opinion, 
is unreasonable and void in that (1) it bears no substantial relation to 
the public health, safety, morals, or general welfare, a rd  (2) is an un- 
warranted and arbitrary restriction upon the essential and fundamental 
rights of residence owners. Further, in ordering the dedruction of part 
of petitioner's wall, in my opinion, petitioner is deprived of property 
without compensation. "We must avoid the belief that under the police 
power 'all private property is held subject to the temporary and passing 
phases of public opinion, dominant for a day, in legislat lve or municipal 
assemblies.' . . . Eot  only do our constitutions, Federal and state, 
forbid the taking of private property without just compensation, but the 
consensus of opinion throughout the land cries out against such unfair, 
arbitrary, oppressive action entirely out of harmony ~ i t h  the spirit of 
just government." 3 McQuillan, Mun. Corp., Second Ed., p. 359. I n  
the instant case it is not denied that the petitioner wou1.l have the right 
to fill in his lot to the level of the highest point of that lot, yet he is 
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prohibited from building a fence or wall which a t  its highest point above 
the street level is nearly fire feet lower than the highest point of his lot. 
An ordinance which permits appellant's x-all to stand provided he fill 
his back yard with dir t  but condemns i t  if he leave i t  a garden, rests 
upon no solid foundation. I t  is further observed that  the zoning ordi- 
nance does not require a permit for the construction of the wall. The 
authority of the inspector to condemn it finds no sanction in  the law. 
This proceeding, tlm-efore, should be dismisqed as nugatory. 

I n  constructing such a wall i n  the interest of the privacy and safety 
of his home it seems to me that  he has but exercised the inalieilable 
rights granted to every nisn in the protection of his "castle." Thoce 
rights I consider so well grounded in our system of government and the 
political tradition of our people that  they are secure alike from inter- 
ference by indiridual or government. I cannot put from my mind 
that  which I have through most of m y  four-score years regarded as 
fundamental-free governments primarily exist for the protection of 
the rights of the individual governed, not for  the destruction of those 
rights. I f  this ordinance is valid, then a privet, spruce or white pine 
hedge around, or partly around, a man's home could be destroyed by the 
whim of a municipality inclined to nervous particularity bordering on 
absurdities. 

HOJIE REAL ESTATE LOAN & INSURASCE COXPANY AND W. I?. 
SI-IAFFI\;ER, v. C. B. PARMELE. 

(Filed 22 June, 1938.) 

1. Waters and Water Courses § 1 3 -  
The common law rule that streams are navigable onIy as far as tide- 

water does not obtain in this State, our rule being that waters are navi- 
gable if they are, or may be, used for commerce of substantial and permn- 
nent character. 

2. Same- 
Waters covering marsh lands at high tide so that boats drawing up to 

20 inches may navigate same, but receding a t  low tide below the land, are 
not navigable waters. 

3. State § 4a: Waters and Water Courses § 15a- 
Title to tide-lands is in the State. 

Marsh lands of more than 2,000 acres are not subject to entry and 
grant. C .  S., 7540 ( 3 ) .  
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5. State 5 4a: Waters and Water Courses 5 1%-State Board of Educa- 
tion is vested with title to  State lands. 

The State Board of Education, as successor to all polrers and trusts of 
the president and directors of the Literary Fund of' North Carolina, 
?;. C. Constitution, Art. IX, sec. 10, is rested with title to all public lands. 
including marsh lands, owned by said Fund a t  the time of the adoption 
of the said provision of the Constitution. 

6. State a 4b: Watcrs and Water Courscs a 13a- 
The State Board of I~~ducation miry sell ant1 c70nr.ey tlic fee in  mnrhh 

lands n-llich colnlxise one tract of nlarsli lnnt ls  of nore than  2.000 :lcrti\. 
C. S., 7G'X 

7. Salnc- 
The f w t  that marsh lnnds conreyed by the Stnte I3onrd of Eiluci~tic~n 

nre t1ierc:ifter filled in ant1 reclaimed by the 1111rchnher tlocs not clirwt the 
title of the purchaser, C. S., 7540 ( 2 ) ,  since the conveyance is of the fee 
and not an easement in the lands. 

8. Same- 
The deed of the State Board of Education to the marsh lands in ques- 

tion is 11eld good as against the State. Whether the purchaser's title is 
good as against the United States upon reclamation of the land in  the 
construction of an inland waterway, C. S., 7683, is not decided. 

,IPI>EAL by defendant from Cmnmer ,  J., a t  March Term, 1938, of 
NEW HAKOVER. Affirmed. 

This is a controversy without action involving title to marsh lands 
conveyed by the State Board of Education to the plamtiffs submitted 
under C. S., section 626. 

The agreed facts upon which tlie controversy hinges are as follo~vs : 
"1. That  the plaintiff, Home Real Estate Loan & Insurance Company, 

is a corporation, duly created, organized and existing under and by 
virtue of the la~i-s  of North Carolina, with its principal place of business 
in  the city of TVinston-Salem, county of Forsyth, in said Sta te ;  that  the 
plaintiff, Mr. F. Shaffner, is a resident of the county of Forsyth, in the 
Stnte of Nor th  Carolina, and that  the defendant is a resident of the 
county of S e v  Hanover, in the State of North Carolina. 

"2. That  by deed dated -\ugust 4, 1930, and recorded ,Iugust 7 ,  1930, 
i n  Book 215, a t  page 511, in the office of the register of deeds of New 
Hanover County, the State Board of Education of the State of North 
Carolina conveyed to the plaintiffs a tract of marsh land in Myrtle 
Grove Sound, described in said deed, which said deed is attached hereto 
and marked Exhibit A, and made a part  hereof as ful1,y as if the same 
lvere incorporated herein. 

"3. That  by instrument in writing, signed by them, dated December 
20, 1937, the plaintiffs offered to sell to the defendant for tlie sum of 
$25,000 a part  of the lands mentioned in {he second paragraph hereof 
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and more particularly described in said instrument which is attached 
hereto and marked Exhibit B, and made a par t  hereof as fully as if the 
same ncrc  incorporated herein; and thereafter, to w i t :  December 22, 
1937, the defendant accepted, in writing, signed by him, said offer, 
subject to his attorney's approval of title to the lands and premises. 

"4. That  the plaintiffs hare  offered to dclirer to the drferdant a good 
and sufficient deed, with covenants of warranty, conveying the fee simple 
title to the lands described in the above mentioned Exhibit B, and the 
defendant has refused to accept said deed and pay therefor the agreed 
purchase price, for that he has been a d ~ i s e d  by his attorney that  the 
plaintiffs were not possessed of an indefeasible fee in and to said lands, 
for that the same are, or will be, reclaimed land. 

" 5 .  Myrtle Grove Sound is one continuous tract comprising more 
than 2,000 acres of marsh land, extending from the highwater mark on 
the mainland to the highwater mark on the banks land. The land 
covered by the water a t  high tide, but exposed a t  low tide, is covered 
either with marsh grass or with a layer of mud anywhere from six inches 
to t ~ o  feet deep. 

" 6 .  Practically all of the la rds  referred to in the second and third 
paragraphs hereof are located south of Snow's Cut in the Intra-Coastal 
Waterway, ~vhich  said Snow's Cut is the land out of said waterway 
which rormects Myrtle Grore Sound with the Cape Fear  River. 

( (7 .  The waters in Myrtle Grove Sound south of Snow's Cut and a t  the 
l o e m  in q u o  are affected by the daily tides in the Cape Fear River and 
the Atlantic Ocean and a t  low tide practically all of the soil in the sound 
a t  the locus  in ( /no  is exr~oxed and above the level of the water. There 
is a rather narrow strip of water in what is called the channel located 
close to the vestern (or mainland) edge of the sound. However, no 
,,art of said channel is within the boui~&ries of the tracts of land de- 
scribed in the third paragraph llereof, xvhich constitute the subject of 
this controversy. The ilearest inlet from the sea for the above men- 
tioned body of r a t e r ,  and the lands covered thereby, is approximately 
1 2  mile., although prior to 191s there was, and had been for about 10 
years, a shallov inlet from the sea located approximately one mile north 
of the abore mentioned Snov's Cut, but the said inlet no longer exists. 
"8. TTlien the United States Cforernment started the dredging of the 

Intra-Coastal Waterway near the loczts i n  q u o ,  its contractor requested 
and reccired pernlission from the plaintiffs to deposit material excavated 
ill the digging of said waterway upon the lards purchased by the plain- 
tiffs from the State Board of Education of S o r t h  Carolina: a d  there- 
after material excarated in the digging of said waterway was deposited 
upon a portion of said land, wllich said portion constitutes the first tract 
of land referred to in  the third paragraph hereof, and said tract of l a rd  
is now above the level of the va t e r  in the sound at  high tide. 
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IN~URANCE Co. v. PAIIMELE. 

"9. Pr ior  to the construction of the aforesaid waterwap, all the lands 
described in the third paragraph hereof, as well as tht? lands described 
in the second paragraph hereof, were corered by water at high tide, upon 
which small fish boats, pleasure boats, batteaus and skiffs, none drawing 
more than twenty inches, had been operated for a number of years, but 
none of said boats so used in the sound could be classified as vessels 
engaged in transportation or commerce. At low tide, 113\vever, the lands 
described in the second tract referred to in the third paragraph hereof 
are now, and were, abore the level of the water in the sound. 
''10. At low tide a boat drawing more than 8 or 10 inches of water 

cannot navigate the channel on the west side of the sound, hereinbefore 
referred to, but a t  high tide it is possible for small boats drawing less 
than 1 2  inches to go over approximately one-half of the lands described 
in the second tract of the third paragraph hereof cowred by the tidal 
waters. 

"10-A. P r io r  to the construction of the Intra-Coastal Waterway re- 
ferred to in the eighth paragraph hereof, and except for the period of 
existence of the shallow inlet referred to in the last sentence of the 
seventh paragraph hereof, the waters of Myrtle Gro7.e Sound a t  the 
locus i n  quo and for some distance to the north thereof, were not affected 
by the daily tides, and the depth of the water was affected by the winds; 
if a northerly wind prevailed, then the water was backed up in the sound 
sometinles to a depth of two feet;  but if a southerly wind prevailed, then 
the na t e r  was blown out of the sound, and the sound has been entirely 
without water for a t  least three successive days a t  a time. 

"11. The plaintiffs are the owners of all of the land adjacent to the 
eastern shore of Myrtle Grore Sound, north of Twelfth Avenue in the 
town of Carolina Beach, and extending northwardly to the southern line 
of the late R. B. Freeman tract of land, having purchascsd the same from 
the Carolina Beach Corporation, and title to the same has been out of 
the State of Nor th  Carolina for more than thir ty years. The  western 
boundary of said tract is the eastern boundary of the tracts of land 
described in the 3rd paragraph hereof. 

"12. a part of the contract entered into between the plaintiffs and 
defenllant, as qet forth in the 3rd paragraph hereof, the plaintiffs have 
agreed and promised to construct a canal, as shown on a map xvllich is 
attachctl hereto and marked Exhibit C, ii~ld is madt a part hereof, 
]la\-ing a depth of six feet a t  mean low water. and a width of sixty feet 
at the bottom thereof, over the extreme western and southern portions of 
the first and second tracts of land described in the 3rd paragraph 
hereof, and deposit all material excarated in the construction of said 
canal upon the locus i n  quo ,  so that  all of said lands v-ill be above the 
level of the waters of Myrtle G r o ~ e  Sound a t  high tide. 
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"13. The plaintiffs contend that the defendant should be required to 
purchase under their contract, for that they are the owners in fee simple 
of the loczrs in quo,  and that  the public generally, and that landowners 
to the north and south of the locus in particular, have no right, title or 
interest, riparian or otherwise, in said lands ; and that  by virtue of their 
ownership of said land they hare  the lawful right to construct the above 
mentioned canal and fill in the above mentioned lands so that  the same 
will be above the level of tlie waters of Xyr t le  Grove Sound a t  high tide. 

"14. The defendant contends that the title of the plaintiffs to the first 
tract of land described in the 3rd paragraph hereof is not good, for that  
the same are lands reclaimed from tidal waters and by r i r tue  of such 
reclamation now belongs to the State of North Carolina. The defendant 
also contends that  the title to the second tract of land described in  the 
3rd paragraph is not good and that he should not be compelled to pur- 
chase the same unc!er his contract for that  the plaintiffs have no lawful 
right to construct the said canal and upon th; filling in of said lands 
the same TT-ould immediately beconle reclaimed land, and mould be the 
property of rhe State of North Carolina. 

"15. I t  is agreed that if the title to the first and second tracts of land - 
referred to in the 3rd paragraph hereof is good that  the defendant will 
fully comply with the said contract of purchase; it is further agreed that  
if the title to the first tract of land described in the 3rd paragraph hereof 
is good and that  title to the second tract in said 3rd paragraph hereof 
is not good, then the plaintiffs arc bound to convey, and the defendant is 
bound to purchase said first tract at a price of $20,000; and if the said 
title to the said second tract is good and title to the said first tract is not 
good, then the plaintiffs are bound to conrey and the defendant is bound 
to purchase said second tract a t  a price of $5,000." 

Thc deed from the State Board of Education of the State of Xor th  
Carolina to the plaintiffs is dated 4 August, 1830; conveys all that cer- 
tain tract of marsh land in Myrtle Grove Sound between the mainland 
and the derelopment known as the town of Carolina Beach, therein par- 
ticularly described, together with the na t e r  and riparian rights, ease- 
ments a i d  privileges thereunto bclonging in fee simple, without reserva- 
tions. Said deed is duly executed and recorded. 

The court belox entered judgment (after making certain findings of 
fact)  as follows : 

''It ii ,  thiwfore,  ordered, adjudgrd anti decreed, that tlie d e d  of thr  
State Board of Education, dated 4 Auguqt, 1930, to the Home Real 
Estate Loan & Insurance Company and IT. F. Shaffner, conveyed the 
110 acres of land described therein in fee;  

"That the said lands, and eqpecially that  par t  of it agreed to be sold 
to Mr. C. 13. Parmele, are a t  no stage of the tide covered by navigable 
waters : 
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"That the plaintiffs can convey said land conveyed to them by the 
State Board of Education, and any part  thereof, in fee riimple." 

To said judgment the defendant duly excepted and appealed. 

K e l l u m  d? H u ? n p h w y  for p l a i n f i f s ,  appellees. 
S t w e n s  d B u ~ g w i n  for de fendan t ,  appel lant .  

BARZJHILL, J. The common law rule that streams are navigable only 
as f a r  as tidewater extends developed from the fact that  England does 
not have to any great extent nontidal maters which are navigable. This 
common law rule has been discarded in this country. Here, the term 
"navigable waters" has reference to commerce of a subs1 antial and per- 
manent character to be, or which may be, conducted thereon. L e o v y  v. 
Cni ted  S ta tes ,  177 U .  S., 621, 44 L. Ed., 914. B y  "navigable waters" 
are meant such as are navigable in fact and which by themselves or their 
connection with other waters, form a contiiluous channel for commerce 
with foreign countries or among the states. C n i f e d  Sfar 'es  v. The X o n -  
fpllo,  11 Wall., 411. 20 L. Ed., 191;  Alfil lrr 1 % .  ATe~cs Z70rX, 109 U. S., 385, 
27 L. Ed., 971. 

I n  IS. c. Glenn ,  52 N. C. ,  321, it is sa id :  ('We hold that  any waters, 
whether sounds, bays, rivers or crreks, which are wide enough and deep 
enough for navigation of sea vessels are navigable waters." Following 
these decisions it appears tliat the court below properly concluded that  
the locus in  quo  is not covered by navigable maters. 

I t  is likewise accepted lam that  each state has full jurisdiction over 
the lands within its waters, including the beds of strc>ams and other 
maters. K a n s a s  c. Colorado, 206 U .  S., 46. And the title to tidelands 
is in the state. X a n n  v.  T a c o m a  Land Co.,  153 U. S., 273, 38 L. Ed., 
714; I-. S. v. i l l ission R o c k  Co., 189 U. S., 391; K n i g h t  v. Uni ted  L a n d  
. Issn., 142 1'. S., 161, 35 L. Ed., 97-1. 

Before flats lying between highwater mark and the channel of navi- 
gable ~vaters  are reclaimed by the owner, the public and adjoining 
owners may exercise paramount right of navigation over them, but if the 
owner elects to reclaim them he haq a right to do so, and if the result is 
less beneficial to the adjoining owners they cannot con11 lain. Richnrd-  
son c. Bos ton ,  10 Ho~v. ,  263, 15  L. Ed., 638. 

The state may either sell or convey its title to lands I~elow highwater 
mark to a r iparian owner or his assigns, or, in case of their neglect to 
take from the state its grants on the terms offered  then^, to a stranger, 
who succeeding to its title has no relation to the adjacent riparian owner 
esccpt that  of conmoll boundary. H o b o k e n  v. P e n n s y l z ~ a n i n  R. R. Co., 
124 U. S., 656, 31 L. Ed., 543. 

As {he locus was originally the property of the State,  does it possess 
the power to part  with the title thereto, and, if so, in what manner?  
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The rights of the parties to this controversy are to be determined by the 
answers to these questions. 

The authorities bearing upon this subject in other states are conflict- 
ing and it is difficult to thread our way through the divergent decisions. 
To some extent this conflict may be explained by noting the distinction 
between the titles to flats and marshes orer which the tide ebbs and 
flows, but which are not in any correct sense of the term navigable 
waters, and those cases in which the land sought to be recovered is 
covered by naaigable water. L n d  Co. r .  Hotel, 132 S. C., 517, 44 
S. E., 39. The apparent conflict in some of our decisions arises from 

,the fact that under our law there are two methods by which the State 
may par t  with its title to public lands. I n  respect to navigable waters 
the State has no right to grant or conrey the land under such waters 
for any purpose ~ h i c h  will destroy or materially impede the use of such 
waters for navigation. C. S., 7543, makes provision for this situation 
and permits the grant of an  easement for the purpose of erecting wharres 
on the side of the deep waters of any narigable sound, river, creek or 
arm of the sea next to the lands of the person erecting such wharves. 
Entries for this purpose are lirnited to those who own the adjacent land. 
The decisions in E. R. r ! .  TT'nv, 172 N. C., 774, 90 S. E., 937, and Land 
C'o. 7%. Elofe l ,  srtpm, are made to turn on the Drovisions of this statute, 
and they are not authoritative in this controrersy. 

The right of an  indiridual citizen to make entry on vacant land be- - 
longing to the State, a i d  the right of the Secretary of State to issue 
grants therefor are limited by our statute. A11 vacant and unappro- 
priated lands belonging to the State are subject to entry by any citizen 
thrreof and to grant by the Secretary of State except: "(1) Lands 
covered by navigable waters; (2 )  lands covered by the waters of any 
lake, or which, though now covered, may hereafter be gained therefrom 
by recession, draining or diminution of such waters, or hal-e been so 
gained heretofore and not lawfully entered; ( 3 )  marsh or swamp land, 
where the quantity of land in any one marsh or swamp exceeds 2,000 
acres, or where if of less quantity the same has been surveyed by the 
State, or by the State Board of Education with a view to draining and 
reclaiming the same." C. S., 7540. An entry made to swamp land 
when the body contains more than 2,000 acres is void and a grant under 
such entry is void. Board of Educat ion v. Lumber Co., 158 S. C., 314, 
73 S. E., 994. 

The statute, C. S., 7542, provides that the words "marsh and swamp 
land" and "swamp lands" employed in the statute creating the Literary 
Fund and Literary Board of Xor th  Carolina, and the State Board of 
Education of North Carolina and in any act in relation thereto, shall be 
construed to include all those lands which have been, or may now be 
known and called "swamp" or "marsh" lands, etc. 
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The locus in quo is marsh land and constitutes a part  of one continu- 
ous tract comprising more than 2,000 acres of marsh land. Thus it 
appears that  no part  thereof is subject to entry or grant  under the perti- 
nent statutes. How, then, if a t  all, may the State part  with title 
thereto? Under the terms of C. S., 7542, the State Board of Education 
is authorized to sell and convey marsh and swamp lands a t  public or 
private sale. However, neither our present Constitution nor our statute 
law specifically vests title to marsh and swamp lands in I he State Board 
of Education, which is a body corporate under the terms of C. S., 5394. 
Article TX, sec. 10, of the Constitution provides that the Board of 
Education is successor to all the powers and trusts of the president and 
directors of the Literary Fund of North Carolina. An examination of 
our former statutes discloses that  the acts of the General Assembly, 
session 1825, chapter 1, created "the president and directors of the 
Literary Fund of S o r t h  Carolina" a body corporate and vested title to 
all public lands, including marsh and swamp lands, i n  said corporation. 
The provisions of this statute were brought forward in chapter 66 of the 
revised statutes of 1836. As the corporation thus created held title to 
all public lands a t  the time the present Constitution was adopted, the 
provisions of Article IX,  sec. 10, thereof vested title thereto in the 
present State Board of Education, and C. S., 7621, authorized the latter 
corporation to sell and convey the same. 

I t  follo~vs that  the deed from the State Board of El3ucation to the 
plaintiffs conveyed a valid title to the lands therein described, which 
include the locus i n  quo. And the plaintiffs can convey a good title to 
the defendant unless such title is affected by the fact that  the lands 
described in the deed to the plaintiffs has been reclaimed since the plain- 
tiffs acquired title thereto. 

The deed to the plaintiffs conveys more thnn an easement. I t  conveys 
a fee simple title. The mere fact that  the plaintiffs h a ~ e  improved the 
lands thus acquired by filling in and reclaiming the same could not be 
held to divest them of title. Their deed covered marsh land and con- 
veyed a fee. I n  R. R. c. Way, supra, the plaintiff owned an  easement 
for the purpose of maintaining a wharf in navigable waters. Herein 
lies the distinction. 

We are of the opinion that  the State Board of Education mas vested 
with title to the property conveyed to the plaintiffs; that its deed to the 
plaintiffs conveyed a valid title in fee;  and that  the deed tendered by 
the plaintiffs to the defendant conveys a fee simple title to the lands 
therein described. 

C. S., 7583, provides tha t :  "Whenever in the consbruction of the 
inland waterway, or in the improvement of any other waterway within 
this State, lands theretofore submerged shall be raised above the water 
by deposit of excavated material, the land so formed shall become the 
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property of the Cni ted  States  f o r  a distance of 1,000 feet on either side 
of the center of such canal  o r  channel.  I t  does no t  appear  f r o m  the 
agreed s tatement  of facts, and  we cannot definitely determine f rom a n  
inspection of the  plat filed as  a p a r t  of the  record herein, whether a n y  
1)ortion of the loells iu q u o  is located witliin 1,000 feet of the center of 
the  inland waterway canal. We, therefore, express n o  opinion as  to  the 
tit le of the  plaintiffs to  said lands as  against the  United States. V e  
merely adjudge t h a t  the plaintiffs' t i t le is good as  against the  S ta te  of 
S o r t h  Carolina. 

Affirmed. 

A. B. COVIKGTON r. DR. W. D. JAMES A K D  

(Filed 22 June. 1938. ) 

HAMLET HOSPITAI,. 

1. Physicians and Surgeons 5 15-Evidence held sufficient t o  overrule 
n o n w i t  in this action against physician for  malpractice. 

Plaintiff's evidence tended to show that he was taken unconscious to a 
hospital after an accident which h r o k ~  thr small t~orie in hi\ leg Iwtween 
the linee and the ankle, that \vhile unconscious a cast was put on his leg, 
that later he was anaesthetized and the larger bone broken and the bones 
reset, that for seven days after the cast was put on his leg the attendant 
pliysician failed to gire him further attention and that during this time 
his leg swelled up mid hnrst ant1 abscesses formed, and that when dis- 
charged from the hospital the foot on the injured leg was turned inward 
a t  nearly a right migle, so that  plaintiff could not walk. I l c l d :  The 
granting of defendant's motion to nonsuit a t  the close of plaintiff's evi- 
dence was error, plaintiff's injury being simple in its nature and the 
results shown by the evidence heing ro grotcsqucly contrary to all human 
experience as  to afford some evidence for tlie jury that the bones were 
never properly set or were permitted to grow out of their proper relation 
through \vant of due care and attention. 

2. Same: Negligence 9 1Dc-Rcs ipsa loquitur may apply when matter  is  
not highly technical and result is  contrary t o  human experience. 

The doctrine of yes i p s n  lorluitur in malpractice caqes is not limited to 
instances in which foreign substances are left in the body after an opera- 
tion, hut the doctrine may be applied when the original conditions arc  
linown and the matter does not fall within the range of liighlg scientific 
and technical linowledge. and a result is shown which is grotesquclj- con- 
trary to all human experience. 

3. Physicians and  Surgeons 5 15a- 
A physician or surgeon is riot a guarantor of the result of treatment. 

4. Trial 5 22b- 
Upon motion to nonsuit, tlie evidence must be considered in tlie light 

most favorable to plaintiff and assumecl to be true. 

STACY, J., concurring in part. 

WIKBOKNE, J., concurs in concurring opinion. 
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, ~ P P E A L  by plaintiff from Phillips, J., at  February Term, 1938, of 
RICHMOND. Reversed. 

This was a ciril action brought by the plaintiff to recover damages 
for an  alleged injury caused by the negligence of the defendants in not 
using due skill and care in his treatment while a patieni, in the Hamlet 
Hospital. 

I n  his complaint plaintif? alleged, in substance, that  he had a small 
bone in his left leg broken between the knee and ankle, and entered the 
hospital and was accepted for treatment; that he employed the defendant 
Dr. W. D. James "as surgeon and physician, to dress, heal, and cure said 
injured leg," and that  Dr. Janies undertook the treatment; that  his leg 
was placed in a cast after examination and diagnosi:,; but that the 
defendant James negligently, carelessly, and unskillfully performed the 
examination and diagnosis, and did not use proper skill in the treatment 
and care of plaintiff's in jury;  carelessly and negligently failing to treat 
the dislocation of the bone and to properly set it, so that  ihe bone refused 
to heal and became permanently dislocattd. Plaintiif further com- 
wlained that at  the time he wlaced himself under Dr. James for treat- 
ment only the small bone in  his leg was broken, and that  the defendant 
negligently broke the large bone and attempted to set it, but negligently 
failed to properly do so, so that  the leg is now crooked and deformed, 
the bones of the leg never having been placed together. H e  claims that  
he remained in the hospital seventy days for treatment and, after five 
weeks at  home, went back to the hospital on crutches; that  his leg is 
warped and crooked and he is unable to walk on that  foot, because while 
he is standing up  the foot on the left leg-the injured inember-points 
inward to such an  extent that it catches behind his right leg, and that 
he has virtually lost the use of that  leg and has become a cripple. 

I Ie  further complains that he mas cut and seriously injured by faulty 
ecruiwment used while he was confined to bed. 

1 1  

There is a further allegation that  the negligent and ur skillful manner 
in  which his injury was treated caused the glands in his leg to swell up, 
abscess, and burst. There follow the usual allegations of physical suf- 
fering, mental anguish, and permanent injury. 

The defendants, answering, deny these allegations, a d  in a further 
defense set up  that  the plaintiff's condition, if he suffers from any injury 
a t  all, came about through his own carelessness and negligence in refus- 
ing to follow instructions given to him at  the time he lefi the hospital. 

Cpon the trial the case, in the main, was presented in  the plaintiff's 
own testimony and the exhibition of the injured memt~er. There was 
corroboration in  some material parts, to which it is needless here to refer. 

The eridence was substantially along the line of the pleading. Plain- 
tiff testified that  he was fifty-four years of age and a cotton mill worker; 
that he was struck from the rear by the fender of an automobile on the 
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back of the left leg, just below the knee; that  he was unconscious when 
he was taken to the hospital, but woke u p  next morning, finding his leg 
hurt  and in a "short cast"; that  he had a conrersation with Dr.  James, 
who told him that  he had a small fracture of the leg. 

According to his narrative, after he was carried from the operating 
room he stayed in the room to x~~hich  he was carried from 5 December 
to 29 December, when X-ray pictures were again made of the injured 
member. When carried back to his room, he stayed there that  night 
without a cast on the leg, and was again taken to the operating room, 
and there Dr.  James told him that  the fracture was not set and knitting 
like i t  ought to ; that  he would hare  to put plaintiff to sleep and reset it. 

Plaintiff's leg smelled u p  so that  he could not move it, abscessed, and 
burst. H e  called liis condition to the attention of Dr. James, who prom- 
ised to come back in  the room in a few nlinutes, but did not return for 
seven days. 

Plaintiff galre further details as to his treatment in the hospital along 
the same line. 

H e  testified that  he saw Dr .  James on 6 March and that  the doctor 
told him his leg lyas not broken when he went to the hospital; that  he, 
the doctor, had broken i t  and did not know why he did so, but promised 
to take hinl to a specialist to hare  some treatment. 

Plaintiff exhibited his leg to the jury and gare  testimony as to its 
condition, stating that  the left foot would not pass the right foot i n  
walking, because of the extent to vhich  it r a s  turned inward. ' 

There was other evidence of a similar character, to  which we need not 
advert. There avas no eridenee for defendants. Upon motion of the 
defendants' counsel, the court below rendered a judgment as of nonsuit 
and the plaintiff appealed. 

J .  C'. P i f f r n u n  and  II. F.  Senwe l l ,  Jr., for p l a i n f i f ,  appe l lan f .  
S a p p  c f  Srcpp and  F r e d  TI'. B y m m  ~ O T  d e f e n d n n f s ,  appellees. 

SEAWELL, J. The court below allowed defendant's motion to nonsuit 
upon the theory that  in the absence of expert testimony the evidence, 
serious as it is, is not sufficient to go to the jury on the issue of defend- 
ant's failure to exercise due skill and care in  his treatment of plaintiff. 

T e  are urged to adopt the view that  recovery cannot be had in any 
suit against a physician or surgeon for malpractice in  the absence of 
expert medical testimony, except where the facts give rise to the applica- 
tion of the doctrine yes i p sn  l o p i f u r .  P e n d e r g r n f t  1.. R o y s f e r ,  203 
N. C., 384; Ferguson v. G l e n n ,  201 IT. C., 128; S n s h  v. R o y s t e r ,  189 
N .  C., 408; and C'onnor c. H a y w o r t h ,  206 S. C., 721, are amongst the 
authorities cited in defendant's brief in support of this position. 
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I t  is further contended that the doctrine res ipsa loquifur applies 
only in instances where foreign substances, such as sponges, towels, 
needles, glass, etc., are introduced into the patient's bod,y and left there. 

I n  the case at bar, are the facts of the testimony competent to go to 
the jury without explanation by medical expert, either in their simple 
character as evidence, or as raising the doctrine res ipsa loquitur? 

I n  the present case there are three outstanding phases of the evidence 
which may be discussed in this connection: 

( a )  The plaintiff testified that he was admitted to the hospital with 
a simple fracture of the small bone of the lower left leg; that he was 
unconscious when he was admitted to the hospital; that while he was 
unconscious a cast was put upon this leg, and later he was carried to the 
operating room, anaesthetized, and the bone reset; that the defendant 
later admitted that he had at  this time broken the larger. bone of the leg 
without knowing why. 

(b) He testified that after the cast was put upon his leg, the defend- 
ant failed to give him further attention and did not se's him for seven 

D 

days. During this time his leg swelled up and burst and abscesses 
formed upon it and in the groin and burst. 

(c )  He  further testified that when discharged from the hospital plain- 
tiff's foot was turned inwardly at  nearly a right angle to the line of 
advance in walking, and had to be swung out and around to get it from 
behind the other foot. 

We are hnwilling to decide that the doctrine of res ipsa loquifur as 
an  instrument of proof in malpractice cases applies on1,y where foreign 
substances have been introduced into the body during an operation and 
left there, although such instances are often used by wag. of illustration. 
With reference to the rule requiring expert medical testimony under 
certain conditions, the Court, in Pendergraft v. Roysfep,  supra, adopts 
the following: "There is, however, a well recognized exception to the 
above rules, 'where there is manifest such obvious gross want of care and 
skill as to afford, of itself, an almost conclusive inference' of negligence 
(Simalc v. Foster, 106 Conn., 366; Donahoo v. Lovas, 288 Pac., 698). 
I n  such cases, neither affirmative proof of negligence, nor expert testi- 
mony as to want of skill, need be given by the plaintiff. This presump- 
tion of negligence from certain proven facts, otherwise known as the 
doctrine of res ipsa loquitur, has been frequently applied, in actions for 
malpractice, to cases where the surgeon has left a foreign substance, such 
as sponges or gauze, in the patient's body after an operation." 

This further quotation is made from Sherman and Redfield on Negli- 
gence, section 59: "The maxim res ipsa Zoquitur applies in many cases, 
for the affair speaks for itself. I t  is not that in any case negligence can 
be assumed from the mere fact of an accident and an injury, but in 
these cases the surrounding circumstances which are nect:ssirily brought 
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into view, by showing how the accident occurred, contain without further 
proof sufficient evidence of the defendant's duty and of his neglect to 
perform it. The fact of the casualty and the attendant circumstances 
may themselves furnish all the proof that  the injured person is able to 
offer or that  i t  is necessary to offer." 

Without the application of that  doctrine to the incident of breaking 
plaintiff's leg during the course of the operation, i t  is sufficient to say 
that  the evidence, especially in view of the admission of the defendant, 
and taken in connection with the result produced, is sufficient to carry 
the case to the jury. 

"Res  ipsa lopifur"--if we may use the phrase to represent the doc- 
trine-is itself a mere mode of proof. After rebutting testimony is 
offered, it is still evidence to be reckoned with by the jury, just as any 
other evidence, according to its probative force. Frequently, eridence 
which is not attended with any technical presumption is more cogent. 

We cannot accept the sweeping conclusion that  no evidence except that  
presented in the guise of res ipsa l o p i f u r  is competent for the jury, in 
the absence of expert medical testimony. Such a ruling is neither justi- 
fied by the present condition of medical and surgical science and prac- 
tice, high as the standards are, nor is i t  consistent with the facts of 
common knowledge, experience, and ordinary intelligence. I t  would 
expropriate to the medical or surgical expert the entire field of human 
knowledge on a subject, some phases of which, a t  least, are sufficiently 
simple to'be well understood and intelligently discussed by men and 
women in everyday life. 

K O  doubt there are many instances in which the disease or injury 
involved, and its commendable treatment, belong to a high order of 
scientific and technical knowledge where expert medical testimony may 
be essential. But, does i t  require a medical expert to know that  i t  is 
not always, a t  least, necessary to break the large bone of the leg in order 
to set the small bone? Does i t  take an expert to understand that  seven 
days inattention. during which patient's leg swelled up and burst, indi- 
cates a want of the application of due skill and care?  

The evidence of neglect of the patient for the prolonged period of 
seven days, while under the care of the defendant, and the attendant 
evidence of what took place during that  time stands upon its own pecu- 
liar ground. There rTas no treatment involved in  this upon which an  
expert witness might be called to pass. There was an  utter want of the 
treatment-the failure to apply the due skill and care which the defend- 
ant  under the law was bound to give; and this could be shown by the 
patient, a nonexpert witness. 

We have left to consider the condition of the plaintiff's leg when dis- 
charged from the hospital and when exhibited to the jury. We do not 
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have to decide here that  such a condition would raise the doctrine of 
res ipsn loquitur, or whether, standing alone, i t  would afford evidence 
of malpractice, since i t  must be considered in the light of other compe- 
tent evidence. 

I t  is true that  the physician or surgeon is not a guarantor of the 
result, but when the original conditions are known and the matter does 
not fall within the range of highly scientific and technical knowledge a 
result might be so grotesquely contrary to all human experience as to 
afford some evidence to go to the jury on s u ~ h  a question. I t  does not 
seem to be too f a r  beyond the comprehension of the jury that  in simple 
conditions, a t  least, broken bones will knit when the ends are brought 
together, and that  the parts, by the application of ordinary skill and 
care such as is possessed and exercised by physicians and surgeons ordi- 
narily, may be kept in reasonable relation, such, for  instance, as to pro- 
duce an  approximately forward aspect of the toes of the foot. Some 
inference might be drawn from the existing condition, in r iew of the 
other evidence with which it is accompanied, tha t  the bones were never 
properly set or were permitted to grow out of their proper relation 
through the want of due care and attention. 

The condition of the plaintiff's leg and foot, as exhibited to the jury, 
could well be considered as corroborating the testimony of the plaintiff 
that'the large bone in his leg had been broken during the operation, since 
i t  is difficult to see how the foot could have been rotated upon the axis 
of the limb to the extent described while the large bone was intact. 
At  any rate, we cannot say that  there is no evidence of' negligence in  
this case to which the jury might not attribute the unfortunate condition 
exhibited by the plaintiff. 

Upon considering a motion for nonsuit, the law requres  us to take 
the evidence of the plaintiff i n  its most favorable light, as,mming it to be 
true. As to the t ru th  or falsity of the charges made, we express no 
opinion. N o  doubt, the defendant upon the tr ial  of this cause will 
introduce evidence contradictory to that  we have been discussing; but 
a t  present the evidence is too challenging in its effect not to require 
explanation. 

The judgment of nonsuit is 
Reversed. 

STACY, C. J., concurs on the ground that  what was done while plaintiff 
was unconscious or under the influence of an  anesthetic calls for explana- 
tion in view of defendant's purported statement and the rlmdts obtained, 
but does not assent to the position tha t  the doctrine of rts ipsa loquitur 
applies generally to the case. Smith v. McClung, 201 N. C., 648, 161 
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S. E., 91 ;  S p r i n g s  2). Doll ,  197 N. C., 240, 148 S. E., 251; B y r d  v. 
Hosp i ta l ,  202 N .  C., 337, 162 S. E., 738. 

I t  is no e~ idence  of negligence for  a physician to reset a fractured 
fibula i n  the left leg, place it in a plaster cast and leave the patient in a 
hospital for seven days without further personal visit where there is no 
suggestion of any adverse report, call or complaint in the meantime. 
Cower  v. DozGdirrn, 212 S. C., 172, 193 S. E., 28;  Connor  v. H a y w o r t h ,  
206 N.  C., 721, 175 S. E., 140. At least, this record affords no basis for 
pronouncing such treatment eridence of malpractice. S a s h  v. Boys ter ,  
189 N.  C., 40S, 127 S. E., 356; ~ l l c l e o d  z>. H i c k s ,  203 S. C., 130,.164 
S. E., 617. F o r  aught we knox-and this is a matter which we can 
know judicially only from the record-the conduct of the defendant in 
the circumstances may have been well within the range of permissible 
practice. X i f c h e m  r. .Jomrs ,  213 N. C., 673, 197 S. E., 127; Fcryrtso)~ 
2%. Glenn ,  201 S. C., 128, 159 S. E., 5 ;  S m i f h  r. I l 'hnrfon,  199 N .  C., 
246, 154 S. E., 12. "A doctor is neither a warrantor of cures nor an 
insurer." P e n d ~ r g r o f t  I - .  R o y s f c r ,  203 S. C., 384, 166 S. E., 285. 

Nor  does the doctrine of res ipsa  logui tur  apply to the swelling and 
bursting of plaintiff's leg. S m i t h  2'. N c C l u n g ,  supra;  S p r i n g s  I * .  Doll ,  
supra;  Dav i s  v. P i t f m a n ,  212 N. C., 680, 194 S. E., 97. I n  a mal- 
practice case, if plaintiff be entitled to recover a t  all, he is "entitled to 
recover compensation only for those injuries which proximately result 
from defendant's negligent treatment." P a y n e  2'.  S f a n t o n ,  211 N.  C., 
43, 188 S. E., 629; Hltr inc  1 % .  I,yle, 213 N .  C., 529, 196 S. E., 833. 

WINBORRTE, J., concurs in this opinion. 

A S M E  RUTH SURLES GRAHAM v. 0. I. FLOYD,  L Y D I A  P. FLOYD,  
CHESTER BRANCH WIFE. LALLAGE BRANCH. 

(Filed 22 June, 1938.) 

1. Executors and Administrators 5 13a- 
When the personalty of the estate is insufficient to pay debts and 

charges of administration, the administrator, a t  any time after the grant- 
ing of letters, niay apply to the Superior Court for authority to sell real 
estate to make assets. C. S., 74. 

2. Executors and Administrators 5 1 3 L  
When it is made to appear to the court by petition and satisfactory 

proof that a private sale rather than a public sale of real estate to make 
assets will he to the adrantage of the estate, the court may authorize 
such sale. C. S., 86. 
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The heirs are necessary parties to a proceeding to s e l ~  realty to malie 
assets to pay debts, and heirs under 14 years of age must be served a s  
provided in C. S., 483 ( 2 ) ,  and must defend by their general or testa- 
mentary guardian, if any, and if none, then by a guardian ad l i tem. 

4. Same- 
The court may proceed to sign order for the sale of realty to make 

assets to pay debts after twenty days notice to the parties by service of 
the summons and complaint in the special proceeding, and after answer 
is filed by the guardian ad litcnz of minor heirs, C. S., 431, i t  being the 
duty of the guardian to file answer. C .  S.. 453. 

5. Infants  § 15- 
I t  is the duty of a guardian ad l i tem for minor heirs in a special pro- 

ceeding to sell real estate to make assets, to file answei- and to protect 
the interests of the heirs. 

6. Infants  5 12: Executors and  Administrators § 13b- 

A creditor of the estate for the payment of whose claim the adminis- 
trator files petition to sell realty to malie assets, is not a proper person to 
be appointed guardian ad l i tem for the minor heirs. 

7. Infants 8 16: Executors a n d  Administrators 8 13e:  Judicial Sales § 8- 

The guardian ad litenz of minor heirs in a proceeding to sell lands to 
make assets to pay debts of decedent may not purchase a t  the sale, 
directly or indirectly, and if he does so he becomes a constructive trustee 
for his ward. 

8. Same-- 
When the guardian a d  l i tem for a minor heir in proceedings to sell 

lands to make assets, purchases the property a t  the sale, the sale is not 
void, but voidable only, and the minor heir may hare tl e sale set aside 
as  against the guardian or hold the guardian liable for the true value 
of the property a s  a constructive trustee, even in the absence of fraud. 

9. Executors and  Administrators 9 13f:  Judicial Sales § Ei- 
A purchaser a t  a judicial sale, or his grantee, obtains ;good title in  the 

absence of fraud or the lmowledge of fraud. if the record shows jurisdic- 
tion of the court over the parties nnd subject matter, and the judgment on 
its face authorizes the sale. 

Same-Record held to  show jurisdiction of the  court and  order  of sale 
sufficient t o  protect purchaser in  absence of f raud or  knowledge 
thereof. 

The record in this proceeding to sell lands to malie assets to pay debts 
of decedent, although showing minor irregularities, i s  held sufficient to 
show jurisdiction of the court over all the parties and subject matter, and 
the order of sale by the clerk and confirmation by the court, so that a pur- 
chaser from the purchaser a t  the sale would obtain good title in the 
absence of fraud or knowledge of fraud, and minute d~ztails appearing 
of record are  insufficient to charge the purchaser with linowledge that the 
guardian ad l i tem of the minor heir purchased the property directly or 
indirectly, but upon proof of alleged fraud in the purchase of the prop- 
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erty by the guardian ad  litem, and actual bnowleclge of such fraud by 
the guardian's grantee, the guardian's grantee would not be an innocent 
purchaser for value, and the sale may be set aside as to all parties. 

11. Same- 
When a guardian ad  litcm for a minor heir in proceedings to sell lands 

to make assets to pay debts, purchases the property a t  the sale, either 
directly or indirectly, the fact that he stands by and permits the property 
to be sold a t  :I price far below its true value is some eridence of fraud 
to be considered with other evidence in the case upon the issue. 

12. Judgments 5 26- 
A prima facie presumption of jurisdiction arises from the fact that 

a court haring jurisdiction over the subject matter has acted. 
BARNHILL, J., concurring in part. 

APPEAL by plaintiff from Spears, J., at  February-March Term, 1935, 
of Ros~son- .  

Civil action for recovery of land and to remove cloud on title thereto, 
and for damages. 

Plaintiff alleges and offers evidence tending to show that  I l a  Surles 
died on 28 August, 1915, intestate, and seized of a certain tract of land 
in Robeson County containing 19:b acres, more or less, and leaving 
surviving her husband, E. H. Surles, and the plaintiff, who was then 
a n  infant ;  that  on 16 October, 1915, E. R. Surles was appointed and 
qualified as administrator of the estate of I l a  Surles, and filed bond as 
such administrator with the defendant 0. I. Floyd, and W. Lennon as 
sureties, that  on 23 October, 1915, a special proceeding, entitled "E. H. 
Surles, Administrator of I l a  Surles, deceased, v. Annie Ruth  Surles," 
was instituted in the Superior Court of Robeson County, to sell lands to 
make assets to pay debts of the estate; that  on the same day defendant 
0. I. Floyd was appointed as guardian ad litem for Annie Ruth  Surles; 
that  on 25 October, 1915, by reading same to her, and by leaving copy 
with Mrs. J ane  Butt, with whom she resided, summons was serred on 
A\nnie Ruth  Surles, and serrice of summons accepted by 0. I. Floyd as 
guardian ad  l i t e m ;  that  on 29 October, 1915, petition was filed, in which 
it is alleged that  the debts listed in the petition consisted of three notes 
dated 27 October, 1914, aggregating $228.40, alleged to be due 0. I. 
Floyd; the personal property is insufficient to pay debts of the estate and 
costs of administration; the land is "valued a t  about $500"; and E. 1%. 
Snrles, husband, and A h l i e  Ruth  Surles are heirs a t  law of I l a  Surles; 
that  0. I. Floyd,  as guardian a d  l i t e m ,  on 29 October, 1915, filed answer 
admitting all the allegations of the petition ; that on 9 November, 1915, 
the clerk of the Superior Court, finding that  the personal estate is insuffi- 
cient to pay debts of estate, and that  "it is for  the best interest of all 
I~arties," ordered the lands in question to be sold a t  private sale, and 
appointed TT'oodberry Lennon as commissioner to make the sale; that  
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on the same day the commissioner reported that  on 8 Xorember. 1915, 
he sold the lands to one L. P. Floyd for $500 cash, which he considered 
fair  and reasonable and recommended that  the sale be confirmed and 
deed made to the purchaser; that  on the same day, without any proof as 
to the adequacy of the purchase price, the sale was ccnfirined by the 
clerk of the Superior Court, who ordered deed executed and delivered to 
the purchaser upon payment of the purchase price, which order was 
approved by the judge of the Superior Court "presiding" in the S i n t h  
Judicial Distr ict ;  that  the commissioner executed a deed to L. P. Floyd, 
dated 8 Xorember, 1915; that  on 30 September, 1915, ldefendant 0. I. 
Floyd and wife, Lydia P. Floyd, who is the L. P. Floyd to whom the 
deed was made, conveyed the land in q u t d o n ,  with other land, to 
Cheston Branch and wife for the recited consideration of $2,000; that  
the plaintiff Annie Ruth  Surles Graham was born on 25 June,  1913; 
that she became twenty-one years of age on 25 June,  1934; that  this 
action was instituted 16 June,  1937; that  the land in question was 
reasonably worth the sum of $200 per acre in 1915. 

Plaintiff further alleges that  the original papers in the said special 
proceedings tend to show that  the answer of 0. I. Flo;yd, as guardian 
ad l i f e m ,  was prepared by the same attorney ~ h o  prepared the petition; 
and that  in the report of the commissioner and in the decree of con- 
firmation the name of 0. I. Floyd was typed and that the initials '(0. I.)' 
were erased and "L. P." inserted in lieu thereof. Fo r  i~lspection and in 
support of these allegations plaintiff introduced in evidence the original 
unregistered judgment roll in said special proceeding. 

Plaintiff alleges and contends that  on thtl face of t h ~  petition 0. I. 
Floyd appeared as the only creditor of her mother's estate; that  as 
guardian ad l i t e m  he admitted the debt, bwame the purchaser of the 
land, and had title taken in the name of his wife, L. P. Floyd;  and 
that by reason of these matters the proceediug is a fraud upon the right 
of the plaintiff, and void; and that  the &fendant Br ,mch purchased 
with notice. 

Plaintiff further alleges and contends that, if the defendants Branch 
are purchasers for value without notice, she is entitled by reason of the 
fraud of defendants Floyd to recover of them the value of the lands. 

Defendants deny material allegations, and plead the 3-year statute 
of limitations. C. S., 441. 

From judgment as of nonsuit a t  the close of plaintiff's evidence, the 
plaintiff appealed to the Supreme Court, and assigns error. 

C a s ~ c e l l  P. B r i f f  and F. D. I faclze t t ,  Jr . ,  for plaint i f f ,  appellant.  
Johnson  & Floyd  for de fendan t s  F l o y d ,  appellees. 
Rob t .  E. Lee and 717. Osborne Loe f o r  de fendan t s  B r a n c h ,  appellees. 
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WIXBORNE, J .  The plaintiff challenges the correctness of the judg- 
ment as of nonsuit. We think the challenge good. 

When the personal estate of a decedent is insufficient to pay his debts 
and charges of the administration, tlle administrator may. a t  any time 
after the granting of letters, apply to tlle Superior Court for authority 
to sell the real estate to create assets with which to pay the debts. C. S., 
74. "If i t  be made to appear to the court by petition and by satisfac- 
tory proof that  i t  will be more for the interest of the said estate to sell 
such real estate by private sale" the court may authorize such sale. 
C. 8.. 86. 

The heirs of the decedent are necessary parties to the proceeding. 
I n  such proceeding if any of the defendants are infants under 14  years 
of age. summons shall be served as prorided in C. S., 483 (2) .  They 
must defend by their general or testamentary guardian, if they have any 
within the State. I f  they have no such guardian, and have been sum- 
moned, the court in which the special proceeding is pending, upon 
motion of any of the parties, may appoint some discreet person to act 
as guardian ad l i f e m  to defend in  behalf of such infants. After twenty 
days notice of the summons and complaint i n  the special proceeding and 
after answer is filed by the guardian ad litenz, the court may proceed 
to sign judgment. C. S., 431. Z'oung 1 % .  170ung, 91 N .  C., 359; Jl'elch 
2.. TT'elch, 194 N.  C., 633, 140 S. E.. 436. The guardian ad l i tem shall 
file answer. C. S., 453. I t  is the duty of the guardian cctl l i tom to 
protect the interest of the infant. 

I n  E l l i s  z'. X n s s o i b u r g ,  126 S. C., 129, 35 S. E., 240, it is said:  "The 
court has no higher duty than the protection of infant defendants, and 
there can be no trust more sacred than that of a guardian. who must be 
absolutely free from any interest or motive that  can possibly interfere 
with the faithful performance of his duties. I f  he has any interest a t  
all in the suit it  must be thoroughly consistent with that  of his ward's. 
E r e n  his attorney must be equally disinterested, and a mere colorable 
interest is a sufficient disqualification for either, if a t  all adverse. . . . 
T e  think that  this rule is analogous to that  forbidding a trustee to deal 
x i t h  himself, which, though founded upon natural  justice and public 
policy, has become too firmly imbedded in our jurisprudence by re- 
neated decisions to need citation of authorities. 

" Y e  may sap here that  the object of the appointment of a guardian 
ad l i tem is to protect the interest of the infant defendant, to which pro- 
tection he is entitled a t  erery state of the proceeding." Covingfon  w. 
Cor;ington, 73 S. C., 168; Halt v. Ziglar, 159 N. C., 272, 74 S. E., 813; 
X o r r i s  c. Gentry,  89 N. C., 248. 

The defendant 0. I. Floyd, asserting a claim against the estate, was 
disqualified to act as guardian ad l i tem.  Rut,  assuming to act, it  was 
his duty to be faithful to the trust throughout the entire proceeding. 



82 I N  THE S U P R E M E  COURT. [214 

H e  was in no position to buy a t  the commissioner's sale, either directly 
or indirectly. I f  he bought a t  the sale, he became constructively trustee 
for his ward. I f  he stood by and permitted his wife to buy the land a t  
a price greatly less than its real value, this would be evidence for con- 
sideration by the jury in passing on the issue of fraud. 

I n  Paffon v. Thompson, 55 N .  C., 285, it is aptly said:  "Who but the 
guardian can be relied on to show the property to persons wishing to 
buy, and to take the necessary steps to make it bring a fa i r  price? Who 
but the guardian can the court look to for information as to whether 
the matters have been conducted in such a way as to bring the property 
to sale under the most advantageous terms, and that  in fact i t  did sell 
for  a fa i r  price?" There the guardian bought a t  judkia l  sale. The 
Court declared that  he held the property in  trust. 

I n  E'ronebsrger v. Lewis, 79 N. C., 426, after reviewing pertinent 
authorities, the Court said:  ('Thus i t  will be seen that  we have a train 
of decisions-all to the same effect, that  a trustee cannot buy the trust 
property, either directly or indirectly. And, if he does so, he may be 
charged with the full value, or the sale may be declared void a t  the 
election of the cestui que trust, and this without regard to the question 
of fraud, public policy forbidding it." C'ouncll 2,. L o r d  Bonk, 213 N .  C., 
329, 196 S. E., 483; Smifh 1..  Lnnd Hnnk, 213 S. C., 343, 196 S. E., 481. 

Plaintiff contends that  the property was worth $3,900 a t  the time of 
sale, and that  defendant 0. I. Floyd bought it through hie wife for $500. 
I f  the value of the land were greatly in  excess of the bid, it  would be a 
circumstance for the consideration of the jury on the .ssue of fraud. 
Mere inadequacy of purchase price alone is not sufficient to upset a sale 
when duly and regularly made. "But gross inadequacy of consideration, 
when coupled with other inequitable element, even though neither 
standing alone, may be sufficient for  the purpose, will induce a court of 
equity to interpose and do justice between the parties." Weir v. Weir, 
196 X. C.. 268, 145 S. E., 281; Roberson v. Xatthews, 200 N. C., 241, 
156 S.  E., 496; Creech c. Wilder, 212 K. C., 162, 193 S. E., 281. 

The special proceeding to which the present action relaides is extremely 
irregular, but the judgment is not void-but voidable. B y  reason of 
the irregularities the judgment may be vacated as to all parties, unless 
the defendants Branch are innocent purchasers. I f  i t  should appear 
upon the hearing that  they are purchasers for value without notice, then 
the plaintiff is not entitled to recover as against them. "A purchaser 
for value from one whose deed was procured by fraud gets a good title 
if he had no notice of the fraud." Phillips v. Lumber Co., 151 N .  C., 
519, 66 S. E., 603; Martin v. Cowles, 18 N .  C., 29;  Saunders v. Lee, 101 
X. C., 3, 7 S. E., 590: Odom v. Riddick, 104 N .  C., 515, 10 S. E., 609; 
Check c. Squires, 200 N .  C., 661, 158 S. E., 198. 
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I t  is well settled that, in the absence of fraud or the knowledge of 
fraud, one who purchases a t  a judicial sale, or who purchased from one 
who purchased a t  such sale, is required only to look to the proceeding to 
see if the court had jurisdiction of the parties and of the subject matter 
of the proceeding, and that  the judgment on its face authorized the sale. 
S u f t o n  I,. Schonuwld,  86 X. C., 198;  Morris v. Gentry,  89 N. C., 248; 
England v. Garner, 90 Pu'. C., 197;  Fowler u. Poor,  93 N .  C.. 466; 
Dickens v. Long,  112 N.  C., 311, 17 S. E., 150; Barcello v. Hapgood, 118 
N .  C., 712, 24 S. E., 124 ;  Smi fh  I). ITufnzan,  132 N.  C., 600, 44 S. E., 
113; Millsaps v. Estes ,  137 N. C., 536, 50 S. E., 227; Carraway v. 
Lassiter, 139 N .  C., 145, 61 S. E., 968; Card v. Finch ,  142 K. C., 140, 
54 S. E., 1009. 

I n  the present case the evidence discloses that  on the face of the record 
in the former special proceeding i t  appears that  the summons was served 
on the infant  defendant, though not i n  strict compliance with the stat- 
ute;  that  a guardian ad l i tem was appointed upon application of the 
attorney for petitioner, though the appointment was made before service 
of summons upon the infant ;  that  the guardian ad l i tem filed answer; 
that  the petition alleged and the clerk in  the order of sale finds that  
the personal property is insufficient to pay the debts of the estate; that  
the intestate died seized of the land in question leaving as her only heirs 
a t  law, her husband, the administrator, and the infant  defendant therein; 
that  the clerk finds that  a private sale is to the best interest of all parties, 
and orders such sale;  that  the bid of L. P. Floyd is reported and con- 
firmed, and the order of confirmation is approved by the judge presiding 
orer the courts of the district. On these appearances we think the 
defendants Branch had the right to rely, unless they had actual knon-1- 
edge of fraud. if any, in the conduct of the proceeding or i n  the sale of 
the property. 

Plaintiff contends, however, that  on reading the petition defendants 
Branch saw that  the only creditor was 0. I. Floyd, who was the guardian 
ad l i tem of the infant defendant therein. She further contends that, i n  
view of the fact that  the judgment roll of the proceedings is not regis- 
tered, any one examining the title would have read the original papers, 
and in them have seen that  in the report of sale and in the order of 
confirmation the name of the bidder was typed as "0. I. Floyd," and 
that the initials "0. I." were erased and the "L. P." inserted in lieu, 
and that the answer of the guardian ad l i f e m  was written on the same 
typewriter on which petition was written. 

We cannot agree that  one examining the title is held to constructive 
knowledge of so minute details. I t  would be otherwise if there mere 
actual knowledge thereof. 

We think the orders of sale and confirmation by the clerk of the 
Superior Court approred by the Superior Court judge holding the 
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courts of the district are within the jurisdiction of the court. "That 
the clerk in the exercise of his probate jurisdiction is an  independent 
tribunal of original jurisdiction is settled." Mordecai in his Law 
Lectures, Vol. 2, p. 1190, quoted in H a r d y  v. T u r n a g e ,  204 N .  C., 538, 
168 S. E., 823. "The performance of a judicial act nezessarily implies 
a court with both jurisdiction and discretion to hear a d  rule." H a r d y  
v. T u r n a g e ,  supra .  "A p r i m a  facie presumption of rightful jurisdiction 
arises from the fact that  a court of general jurisdiction has acted in 
the matter. 9. 1 ' .  Adorns ,  213 N .  C., 243, 105 S. E., 822 and cases cited. 

However, if the defendant 0. I. Floyd bought the lsnd in  question, 
and had the title conveyed to his wife, and they having conveyed the 
same to innocent purchasers, he may be charged with the full value of 
the land, and this without regard to the question of fraud. 

I f  the defendant L. P. Floyd, the wife of 0. I. Floyd, i n  reality bid 
$500 for the land, and he, acting as guardian ad l i t e m ,  knew that  the 
real value of the land greatly exceeded that  amount, and stood by and 
permitted i t  to be sold to his wife, this would be a breach of fa i th  and 
considered on the issue of fraud. 

The judgment below is 
Reversed. 

BARNHILL, J., concurring: I agree in the result (sf the majority 
opinion. However, I consider the discussion of the foi-ce and effect of 
the record evidence as it affects the rights of the defendants Branch pre- 
mature and statements in that  connection as d ic ta ,  not binding upon this 
Court or the court below. 

The special proceedings to sell land for assets is voidable as to all who 
took title with notice of the various irregularities therein. The  burden 
is on the defendants Branch to show that  they are innocent purchasers 
for value without notice. I n  the tr ial  i t  may develop that  they had 
knowledge of the various serious irregularities in the special proceedings 
under which the land was sold, including knowledge that  the creditor 
for whose benefit the land was being sold purported to represent the 
infant as guardian ad l i f e m ;  that  the clerk was then without authority 
to order a private sale i n  proceedings to sell land to make assets, Public 
Laws 1917, ch. 127;  that  he made the order without a proper showing 
even under the law as i t  now exists, C. S., 86 ;  that  the complaint does 
not sufficiently state a cause of action, X c S e i l l  v. X c B r y d e ,  112 N .  C., 
408; and that  the land brought a grossly inadequate price, if that  shall 
finally be established as a fact. Therefore, we should not a t  this time, 
even by d ic ta ,  undertake to limit the tr ial  as to them to the proof of 
want of knowledge of actual fraud. 
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GOODRICII SILVERTOWT'IU STORES v. QUITTIE C. CAESAR A S D  
P A U L  BESSETT MOTOR COJIPAST. 

(Filed 22 June. 1938.) 

1. Chattel Mortgages 9 6a- 
The doctrine of accession is inapplicable when the personal property 

placed upon the personal property mortgaged may be conveniently de- 
tached without injury to the property mortgaged, and tires placed upon 
an automobile do not become a part thereof by accession. 

2. Chattel Mortgages § 6 G M o r t g a g e  given t o  cover after-acquired prop- 
e r ty  covers such property only i n  t h e  condition i n  which buyer re- 
ceives it. 

The pnrclmser of an automobile executed a conditional sales contract to 
the seller, which contract provided that the lien should cover any eqnip- 
ment, repairs, replacements or accessories thereafter placed on the car. 
Thereafter the buyer purchased tires n7hich were placed on the car, and 
executed a conditional sales contract on the tires and the automobile to 
secure the balance of the pnrchase price of the tires. Upon default, the 
seller of the car repossessed same, and the seller of the tires institnted 
claim and delivery proceedings for the tires alone. H r l d :  The tires came 
into the hands of the buyer subject to the lien of the conditional sales 
agreement esecuteil thereon, and the tire dealer's lien is not affected by 
the agreenlent relatiug to after-acquired property, and is superior to the 
lien of the nutomobile dealer, and the tire dealer is entitled to repossesh 
the tire.: or to recover the rnlut~ t l i e r r~f  from the automobile dealer if 
delivery cannot bc hail. 

APPEAL by  the  plaintiff f r o m  P h i l l i p s ,  J., a t  F e b r u a r y  Term,  1938, of 

FORSTTH. Reversed. 

F r e d  H u f c h i n s ,  H a r v e y  A. L u p t o n  a n d  H.  B r y c e  P a r k r r  for p l a i n t i f ,  
appe l lan  f. 

D. L. B e l l  nnd R a t c l i f f ,  H u d s o n  d Ferre l l  for  corporate  d e f e n d a n f ,  
appel lee .  

SCHEXCII, J. This  is a n  action in claim and  delivery to  recover the  

possession of certain automobile tires and  tubes, o r  the  value thereof i n  
the  event t h a t  d e l i ~ e r y  cannot be had, heard upon a n  agreed statement 

of facts. 
T h e  facts  agreed upon a r e  substantially as  follows: On 24 X a r c h ,  

1937, t h e  defendant  P a u l  Bennet t  X o t o r  Company sold a 1931 Model 

AA F o r d  t ruck t o  Quittie C. Caesar  f o r  $125.00 a n d  took a conditional 

sales agreement retaining title of the t ruck t o  secure the  unpaid balance 
of the  purchase price, which agreement was du ly  recorded 30 March,  
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1937. On 17 May, 1937, the plaintiff sold to Quittic C. Caesar two 
Silvertown Universal casings, Serial Nos. T939053473 snd T103772828, 
and two Silvertown tubes for the price of $102.02. At the time of the 
sale Quittie C. Caesar executed to the plaintiff a chattel mortgage on the 
tires and tubes and also on the truck on which the corporate defendant 
held its conditional sales agreement, which chattel mortgage mas duly 
recorded on 2 June, 1937. Quittie C. Caesar defaulted in his payments 
to the corporate defendant and i t  repossessed the truck and advertised i t  
for sale under the terms of the agreement. At that  time the tires and 
tubes on which the plaintiff held its chattel mortgage were on the truck. 
Before the advertised date of the sale the plaintiff instituted this claim 
and delivery proceeding against the corporate defendant, asking for 
possession of the tires and tubes, or their value, and asking judgment 
against Quittie C. Caesar, who had defaulted in the payment of the 
chattel mortgage which he had given to the plaintiff, for the balance 
owing on the tires and tubes, which amounted to $75.54. Service mas 
never had on the defendant Caesar. The value of the tires and tubes a t  
the time of the institution of this action was $35.00. 

The conditional sales agreement executed by Quittie (2. Caesar to the 
defendant Pau l  Bennett Motor Company contained a clause providing 
that the buyer shall have no right to create any lien on said car for 
repairs, replacements, equipment or improvements thereto and that any 
equipment, repairs, replacements or accessories placed upon said car 
should be at  the buyer's expense and should become a component part  
thereof and included in the terms of the agreement. The corporate 
defendant permitted the said Quittie C. Caesar to maintain possession 
of the truck and to use i t  in his business. 

The trial judge held and adjudged that  the plaintiff was not entitled 
to recover the tires and tubes, or their value, from the corporate defend- 
ant, and dismissed the action. From this judgment the plaintiff ap- 
pealed, assigning error. 

The plaintiff does not contend that  i t  has any right to the truck, or 
its value, superior to the rights of the corporate defendant by reason of 
its coiiditional sales agreement. 

The question presented for decision is : Where the seller of automobile 
tires and tubes, at  the time of the sale, takes a chattel inortgage on the 
tires and tubes, and also on a truck, to secure the balance of the purchase 
price of the tires and tubes, and thereafter the tires and tubes are placed 
on the truck, is the seller of the tires and tubes, upon default in the 
payments, entitled to recover them, or their value, from the seller of the 
truck, who has repossessed it, with the tires and tubes on it, under a 
prior conditional sales contract on the truck which co.itains an  after- 
acquired property clause ? 



K. C.] S P R I S G  TERM, 1938. 5 7 

Since the plaintiff had a chattel mortgage on the tires and tubes, 
upon default in payment it was entitled to possession of the mortgaged 
property or to recover its ralue, unless such rights be denied it by the 
principle of accession and the clause in the conditional sales agreement 
held by the corporate defendant to the effect that  any equipment or 
accessories placed upon the truck shall become a component part  thereof 
and be included in the terms of the agreement. 

The doctrine of accession is inapplicable in cases where personal prop- 
erty is placed upon other personal property if the property so placed 
had not become an integral part  of the property to which i t  was attached 
and could be conveniently detached. I n  applying this principle the 
courts of the various jurisdictions have practically universally held that  
tires placed upon automobiles do not become part  of the automobile by 
the principle of accession. 

"These tires being easily identified by serial numbers, and being so 
attached that  they are easily removed, without in jury  to the automobile, 
do not become a part  of the automobile by the rule of accretion or 
accession." Firesfone Service Stores, Inc., v. Darden, 96 S .  W. (2d), 
316 (Texas, 1936). 

"We think it plain that one who attaches tires which he does not own 
to a motor truck which he does not own does not thereby pass title in the 
former to the owner of the latter. The doctrine of accession of chattels 
does not help the defendant. That  doctrine applies where something is 
added to, attached to, or mixed with something else so that  i t  cannot 
again be separated without the destruction or serious injury of the whole 
so formed. . . . Automobile tires such as were here dealt in can be 
detached from an automobile without destruction or injury to it, even 
where, as here the evidence tended to show, many parts have to be 
removed and replared in the operation." B o u s p r ~ f  1 % .  Xtrck N o f o r  
T r u c k  C'o., 168 X. E., 800 (Mass., 1929). 

See, also, General X o t o r s  T r u c k  Po. v .  Kenwood T i r e  Co., 179 N. E., 
394 (Ind., 1932) ; K. C .  T i r e  Co. z3. W a y  Motor Co., 287 Pacific, 993 
(Okla., 1930) ; T i r e  S h o p  zl. Peat ,  161 Atl., 96 (Conn., 1932) ; Frankl in 
Service Stat ion 7.. Sfer l ing  Motor T r u c k  Co., 147 Atl., 754 (R. I . ,  1929) ; 
Clark v. Johnson,  187 Pacific, 510 (Kev., 1920) ; X o t o r  Credit Co. c. 
Smith, 24 S. W. (2d),  974 (Ark., 1930). 

The conditional sales agreement was between the defendant Pau l  
Bennett Motor Company, as seller, and Quittie C. Caesar, as buyer, and 
the agreement by the buyer "that any equipment, repairs, replacements 
or accessories placed upon said car shall be a t  the buyer's expense and 
shall become a component part  thereof and included in the terms of this 
agreement" inured to the benefit of the motor company only to the 
extent of whatever property Caesar may have had in any accessories, 
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including tires and tubes, placed upon the truck, and Caesar never had 
any property in the tires and tube4 not subject to thl? purchase price 
chattel mortgage executed by him to the plaintiff. Therefore, the plain- 
tiff, as holder of a past-due chattel mortgage thereon, had a right to the 
possession of the tires and tubes, unless they had become so attached 
to the automobile as to become such an integral par t  ihereof as not to 
be removable without detriment to the automobile. 

I n  10 Am. Jur. ,  Chattel hIortgages, par. 205, p. 851, i t  is writ ten:  
"-1 mortgage given to cover after-acquired property covers such property 
only in the condition in which i t  comes into the hands of the mortgagor. 
I f  that  property is already subject to mortgages or other liens a t  that  
time, the general mortgage does not displace them although they may be 
junior to it in point of time. I t  attaches only to such interest as the 
mortgagor acquires. I f  he purcliases property and gires a mortgage 
for the purchase money, the bill of sale which he receives and the mort- 
gage which he gives are regarded as one transaction, and the prior mort- 
gage cannot displace such mortgage for the purchase money." 

I n  the case of Goodrich Si lvertown Stores v. Pratt ,lfofor Co., 269 
S. W., 464 (Minn., 1936)) the defendant had sold to one Ordeman an 
autoniobile and took a chattel mortgage to secure the purchase price, in 
vhich it was provided that  all additions to the automobile should become 
security for the debt. The agreement was properly recorded. Subse- 
quent thereto, the plaintiff sold to Ordeman a battery and casings and 
took a conditional sales agreement thereon and recorded it. Ordeman 
placed the battery and casings on the automobile sold to him by the 
defendant. Upon default in payments of the purchase price the defend- 
ant  under the terms of its agreement repossessed the automobile, and 
the plaintiff sued for the battery and casings, or their ~yalue, and i t  was 
held that  the plaintiff was entitled to them, or their value, the Court 
saying: "It  should be noted here that  Ordeman did nct  get title to the 
battery and casings. Title remained in the plaintiff, vendor, under the 
provisions of the conditional sales contract. . . . As between de- 
fendant and Ordeman, the casings and battery would be held to be sub- 
ject to the defendant's chattel mortgage, but as to persons like this 
plaintiff, who had sold these items to Ordernan on conditional sales con- 
tract, the defendant's mortgage attached only to the actual interest 
acquired by Ordeman under such sales contract." 

The case at bar is clistinguishable from Twiu ( ' i f y  Xol'or C'o. r .  IZotmr 
,Ifofor C'o., 197 S. C., 371, relied upon by the appellee, in that the plain- 
tiff in the Twin City l lo tor  Company case elected to release the automo- 
bile, with a new motor it had placed therein, and relinquished its right to 
hold the autonlobile for the motor and work performed (C. S., 2435))  
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and contented itself wit11 taking a chattel mortgage upon the  automobilc, 

~ v h i c h  mortgage turned out to  be subsequent to  a coilditional sales agree- 

ment on the automobile to secure tllc purchase price thereof. T h e  plain- 

tiff was denied recovery on its chattel nlortgage as  against tlie prior con- 

ditional sales agreement duly assigned to the defendant  finance corpo- 

ration. 

W e  a r e  of the  opinion, and so hold. tha t ,  under  the agreed statement 

of facts, his H o n o r  erred i n  dismissing the  action, and  t h a t  the  plaintiff 

is entitled to  recover of the  defendant P a u l  Bennet t  Motor  Company 

the possession of the tires and tubes, and in the event such possessio11 

cannot he deliyered, tha t  i t  recover of the said corporate defendant 

$35.00 ( t h e  agreed value of the  tires and  tubes) ,  and  the costs of the  

action. 

T h e  case is r e n ~ a n d e d  for  judgment accordant with this  opinion. 

Reversed. 

S. JI. JIEARS, IT. 0 .  ROBERSON, P. J .  MILLER. 
SJJUDER, D. 11. SSELSOS, S. C. TEAGUE. 

L. R. HAWKINS, JI. C. 
CLYDE SALES. 0. JI. 

JIOIIGAS. L. 31. DAVIS. ARTHUR BROTVK. R. N. BROOKSHIRE, A. J. 
TEAGUE, C. C. GIBBS, H. JI. MOIIGAS. I,. C. JONES. C. D. WEST, 
J. IT. HUTCHISSOS. D. J. GAIIDT. IT. A. COLE. JIILLARD SHOOIi. 
R. TI7. SHOOK. FLOYD SIIOOK, L. A. SLUDER, L. I,. WEST, \Iv. F. 
RORERSOS. T. 31. NARTIS, R. L. GIT,LESPIE, CLYDE MOSS, L. C. 
HI~OOI<S, R 15. I I O G I ~ S ,  w .  c7 .  i t o ~ ~ ~ w ,  .r I{. T E A G ~ E ,  I' v 
REEYES, RED PCSIASD.  C.  31. GII,LESPIE, a s n  CIIhIlLCSTOS 
COLE. FOR A 1  D O N  BEIIALF O F  TIIFTISEI \ E S  \\ D A % ~ ~  OTHER T A S P ~ I  ERS O F  

1,EICESTER SCHOOL DISTRICT OF IYUSCOJIBE COUSTT. SORTH 
C.\IIOTjTSA, TI%.\' ~TISI I  TO ~\IAI<E THE\ISEL\ES PARTIES TO THIS A i ~ ~ l ~ ; \ .  

r .  THE BOARD 01" EDUCATIOX O F  BUNCOMBE COUNTY, NORTH 
C'AIIOLISA. .\ RODY CORPORATE; ASD C. J .  EBBS, 13. E. MOIIGAS, J. C. 
RICH, WORTH JIcKINNET, JAMES S. HOWELL, T. L. 3lASET, a m  
.I. 0 .  J IOOSEYII~iX JIE\IIIFRS OP SAID BOARD O F  EDUCATIOX; a s n  
TIIE COUSTT OF XUSCOJIBE, A N D  H. GRADT IIEAGAS. CHAIR\IAN 
A N D  COVXIISSIO\ER OF FINASCE; H. L. PARKER, CO\IIIISSIOSER OF PLBLIC 
I N ~ T I I V T I O S ~ ;  A S D  JOEIN C. VAKCE, C ~ \ I \ ~ I S S I ~ ~ Y E R  O F  IIIGHTV~YS. 

(Filed 22Jmie,  1038.) 

1. Mandamus 5 1- 
l l t r ~ f d a m u s  will lie against a board of county commissioners, as well as 

n board of county education, but the writ will lie only to compel the per- 
formance of an establi4led legal duty a t  the instalice of those having a 
clear legal riglit to demnnd performance. 
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M a n d a m u s  will lie to compel the performance of a legal duty only in 
accordance with the procedure therefor established by law. 

3. Schools § 26-Procedure fo r  obtaining appropriation and tax levy for  
adequate school buildings. 

In  order to provide new necessary school buildings il is required that  
the county board of education file a "capital outlay" budget in addition 
to the "operating" budget, and hare  same approred in accordance with 
the statutory procedure in June of the year in time for the inclusion of 
the necessary outlay in the computation and levy of ad  v a l o r e m  tares, 
ch. 304, Public Laws of 1937, and i t  is provided that the county commis- 
sioners shall be given reasonable time to investigate and proride the 
necessary funds, C. S., 8467, and that the board of education shall not 
be authorized to erect any building that is  not in accordance with plans 
approved by the State Superintendent, nor inrest more money therein 
than is made available for its erection. C. S., 5468. 

4. Same: Mandamus § 2c-Mandamus will not  lie t o  conlpel performance 
of legal duty prior t o  time s tatutes  require such duty to  be performed. 

An application for writ of m a n d a m u s  against the board of county 
commissioners and the county board of education to compel the erection 
of necessary school buildings, is properly dismissed a t  the January Term 
of the Superior Court, since it  may not then be determined that defend- 
ants will not pursue the proper statutory procedure a t  the proper time to 
provide the necessary buildings, but plaintiffs should not be precluded 
from renewing their application for the writ if circumst:mces should later 
appear to warrant the relief. 

CLARKSON, BARNHILL, and SEAWELL, JJ.,  dissent. 

, ~ P P E A L  by plaintiffs f r o m  Alley, J., a t  J a n u a r y  Term,  1938, of 
BUNC~MBE. Affirmed. 

T h i s  was a n  appl icat ion f o r  w r i t  of mandamus b y  certain citizens a n d  
taxpayers  of Leicester School Distr ic t  to  compel the  board of education 
and  the  board of county commissioners of I3uncombe County  to  provide 
adequate school building and  equipment  i n  said school district,  and  t o  
compel the  levy of a n  ad calorem t a x  on al l  property i n  the  county suffi- 
cient to  provide funds  f o r  the  construction and  equipment  of said build- 
ing. I t  is alleged t h a t  t h e  present building is inadequate, out  of repair ,  
and unsafe f r o m  t h e  s tandpoint  of fire protection, and  t h a t  a school 
building t o  contain twenty-four o r  more rooms, properly equipped, is  
necessary. I t  is  also alleged t h a t  some five hundred school children of 
said dis t r ic t  a r e  being taught  on  the  first floor of said building a n d  i n  
smaller buildings i n  and  around t h s  school grounds, while two hundred 
h igh  school and  other  pupils a r e  t ransported fourteen miles to  another  
school, and  t h a t  the  defendants have failed and refused t o  provide f o r  the  
construction and  equipment  of adequate school buildings f o r  said district. 

T h e  defendants demurred ore t m u s ,  on the ground thz t the petitioners 
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do not hare  a clear legal right to m a n d a m u s  in this case, that  petitioners 
hal-e adequate legal remedy, and that the duties alleged in the complaint 
are in the discretion of defendants. 

The following judgment was rendered: '(Upon a careful study and 
consideration of the pleadings, the oral arguments of counsel, the briefs 
filed and authorities cited, the court being of opinion that  the complaint 
does not state such a cause of action as would a t  the present status of the 
proceedings entitle plaintiffs to a remedy by m a n d a m u s ,  it  is therefore 
considered and adjudged that  the said demurrer ore  t e n u s  be and it is 
sustained." 

Plaintiffs appealed. 

J .  TI'. I I a y n e s  for  p l a i n t i f s ,  appe l lan t s .  
C l a u d e  L. Loz3e f o r  C o u n f y  B o a r d  of E d u c a t i o n .  
B r a n d o n  P. H o d g e s  a n d  R. R. Tlri l l inms for  B o a r d  of C o u n t y  C o m -  

miss ioners .  

D~vrn- ,  J. I t  has been established by the decisions of this Court that  
m n n d a m l i s  is a ra i labk against a board of county commissioners, as well 
as a county board of education, to compel the performance of a minis- 
terial duty obligatory upon the board. Bu t  those seeking the writ must 
have a clear legal right to demand it, and the board must be under a 
legal obligation to perform the act sought to be required. R o l l i n s  1. .  

Rogers ,  204 S. C., 305, 168 S. E., 206; J o h n  G. A l l e n ,  207 K. C., 520. 
177 S. E., 634. The mrit will not be issued to enforce an alleged right 
which is in doubt. H a y e s  2). B e n t o n ,  193 N .  C., 379, 137 S. E., 169;  
C'ody 1 % .  B a r r e f t ,  200 N .  C., 43, 156 S. E., 146; P o u w s  z.. d s h e v i l l e ,  203 
N .  C., 2, 164 S. E., 324. "The function of the mrit is to compel the 
performance of a ministerial duty-not to establish a legal right, but to 
enforce one which has been established. The right sought to be enforced 
must he clear and complete." Wil lc inuon r .  B o a r d  of E'dziccrfion, 199 
X. C., 669, 155 S. E., 562. 

Liken ise, the court map not be called upon to issue the writ of 
nznntltrmzrs to require public officials to perform an  act otherwise than 
in accordance with the procedure therefor established by law. The 
statutes now in force prescribe the procedure by which the construction 
of adequate scliool buildings and the levy of tax therefor may be author- 
ized, that  is, by the filing by the board of education of a "capital outlay" 
budget, as well as an  "operating" budget, with the proper taxing authori- 
ties, and, upon approral, subniission to the State School Commission 
when proceeding under ch. 304, Public Laws 1937. This is required 
to be done in June  each year, in time for the inclusion of the necessary 
outlay in the computation and levy of nd v a l o r e m  taxes. Ch. 394, 
Acts 1937; B o a r d  of E d u c a t i o ~ r  1'. B o n r d  of C o m m i s s i o n e r s ,  178 S. C., 
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305, 100 S. E., 698; Cody v. Barrett, supra.  The Court cannot now 
determine that  this course will not be pursued at  the prcper time by the 
defendants, and adequate provision made to supply the needs of the 
school district. 35 C. J., 581. The court below ruled "that the com- 
plaint does not state such a cause of action as would a t  the present status 
of the proceedings entitle plaintiffs to the remedy by mcndamzls." The 
application for the writ of m a n d a m u s  was presented to the court a t  
January  Term, 1935, and the judgment appealed from was rendered a t  
that time. On the record before us, we think the ruling of the judge 
below must be upheld. 

While school buildings and their proper equipment Ire declared by 
statute to be necessary for the maintenance of the six months' school 
term, it is provided that  the county commissioners shall be giren reason- 
able time to supply the funds found upon investigation to be necessary 
(C. S., 5467), and i t  is further provided that  "the board (of education) 
shall not be authorized to invest any money in any new house that  is not 
built i n  accordance with plans approved by the State Superintendent, 
nor for more money than is made available for its erection." C. S., 5465. 

I f  i t  appeared that  the building was necessary and that  the board of 
education and the board of commissioners of Buncombe County, at  the 
proper time and in  accord with the procedure prescribed by law, had 
refused to take any action, and that  the desired result could be accom- 
plished by means presently available to these defendants, a different 
question would be presented. I f  the defendants are proceeding in the 
most expeditious manner, i n  good faith, to supply the needs of the school, 
the present status would not present a case for the interference of the 
courts. Whether, under the circumstances, as stated in the argument, 
i t  mould be wiser to repair the present building or construct a new one, 
becomes a matter for the exercise of sound judgment on the part of the 
local authorities who are charged with responsibility to provide adequate 
facilities for public education in this district. 

To this end, the plaintiffs should not be precluded from further pro- 
ceeding in the matter, if the circumstances should appear to warrant 
renewal of the application for the exercise of the mandatory power of the 
court. 

As thus modified, the judgment of the court below is 
Affirmed. 

CLARKSOK, BARKHILL, and SEAWELL, JJ., dissent. 
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STATE v. ED ALSTOS. 

(Filed 22 June, 1938. ) 

1. Homicide 3 4c- 
Premeditation and deliberation is an essential element of the crime of 

murder in the first degree, and a defendant may show as an affirmative 
defense to a charge of this degree of the crime, mental incxpncity to 
preineditate and deliberate, including snch incapacity brought about by 
drunkenness. 

2. Homicide 33 16, 27GDefendant does not have burden of proving be- 
yond reasonable doubt his defense of intoxication to first degree mur- 
qer charge. 

Defendant's defense to the charge of murder in the first degree that a t  
the time he mas mentally incapable, because of intoxication, of premedi- 
tation and deliberation, must be supported by his own evidence or that 
of the State, but he is not required to establish the defense beyond a 
reasonable doubt, and an instruction susceptible of the construction that 
the burden was on him to prove the defense beyond a reasonable doubt is 
reversible error. 

APPEAL by defendant from Burgwyn, Special Judge, a t  Special Febru- 
ary  Term, 1938, of DURHAM. New trial. 

The defendant was tried a t  a special term of the Superior Court of 
Durham County, beginning on 14 February, 1938, upon an  indictment 
charging him with murder. 

Upon the trial, evidence was introduced in  behalf of the defendant 
tending to show that  he XTas intoxicated a t  the time of the commission 
of the crime, from which evidence the jury might hare  drawn the infer- 
ence that  he was incapable of forming the deliberate purpose of killing 
the deceased. 

Relating to this evidencc and to this defense, the tr ial  judge instructed 
the jury as follows: "(a)  Now the defendant has pleaded not guilty in 
this case. H e  says and contends that  he is not guilty, that  first, he did 
not strike the old lady any blow a t  all, and secondly, he says that  if you 
are satisfied from the evidence and beyond a reasonable doubt that  he 
did do so, which he contends you should not be from the testimony, then 
he contends that  you should not find him guilty of murder i n  the first 
degree because he contends that  a t  the time of the alleged killing of the 
old colored lady by himself, the defendant, that  he, the defendant, was so 
much under the influence of intoxicating liquor or whiskey that  he, the 
defendant, could not then form or premeditate and deliberate a fixed 
design or purpose to kill or  to perpetrate or to attempt to perpetrate a 
robbery upon the person of the deceased. And I charge you in that  
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connection that it is very generally understood that voluntary drunken- 
ness is no legal excuse for crime. This principle, however, will not be 
allowed to prevail where in addition to the overt act it is required that 
a definite specific intent be established as an essential feature of the 
crime ; and I charge you that a person who c*ommits a crime, in this case 
the crime of murder, if you are satisfied beyond a reasonable doubt from 
the testimony that the defendant killed the deceased while so drunk as to 
be incapable of forming a deliberate and premeditated design to kill or 
to perpetrate or to attempt to perpetrate A robbery upon her person, he 
is not guilty of murder in the first degree; and if yo.1 find from the 
evidence beyond a reasonable doubt that the defendant did kill the 
deceased and that at  the time the defendant was so drunk or intoxicated 
as to render it impossible for him to form a willful, deliberate, and 
premeditated intent to take the life of the deceased or to perpetrate or 
attempt to perpetrate a robbery from her person, the law reduces the 
grade of the homicide from murder in the first degree to murder in the 
second degree. (b)." 

The jury found the defendant guilty of murder in the first degree and, 
from the sentence of death, the defendant appealed to this Court. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Willis for the State. 

Sigmund Xeyer and C. W .  Hall for defendant, appellant. 

SEAWELL, J. Upon the question of premeditation and deliberation, 
an essential element of the crime of first degree murder, the defendant 
may make the affirmative defense that, because of want of mental 
capacity, he was incapable of forming the deliberate purpose to kill; and 
may show that such mental incapacity was brought ablmt by drunken- 
ness. S. v. Edwards, 211 N:C., 555; S. I:. Murphy, 157 N. C., 614; 
S. v. Shelton, 164 N. C., 513. 

I t  is incumbent upon a defendant who relies upon such a defense to 
find support for it in his own evidence or that of the State; but it is 
not required that it be proven beyond a reasonable dclubt. Since the 
instruction to the jury is not clear on that point, but is susceptible to 
the interpretation that the burden was upon the defendant to prove his 
matter of defense beyond a reasonable doubt, it must be held for error. 

New trial. 
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IS RE DISBARMEST O F  JOHN 31. BRITTAIN. 

(Filed 22 June, 1938. ) 

1. Attorney and Client §§ 12, l+Disbarment ordered in this case by 
Supreme Court on motion of Attorney-General, it appearing respond- 
ent had confessed in open court to guilt of crimes involving moral 
turpitude. 

When on appeal to the Supreme Court in disbarment proceedings insti- 
tuted before the Trial Committee of the State Bar, it  appears that re- 
spondent has confessed his guilt in open court to four crimes, all involv- 
ing moral turpitude, and nothing is offered in defense or by way of 
excuse, respondent will be disbarred b r  order of the Supreme Court upon 
motion of the Attorney-General without the necessity of deciding the 
questions sought to  be presented by the appeal. 

2. Appeal and Error 5 31- 
When order of disbarment enteled by Supreme Court renders academic 

the question sought to be presented by the appeal in the disbarment pro- 
ceedings instituted before the Trial Committee of the State Bar, the 
appeal will be dismissed. 

SEAWELL, J., took no part in the consideration or decision of this case. 

APPEAL by Kor th  Carolina State B a r  from Rousseau, J., a t  December 
Term, 1937, of RANDOLPH. 

Disbarment proceeding instituted 10 December, 1935, by the Nor th  
Carolina State Bar, under authority of ch. 210, Public Laws 1933, and 
amendments thereto, on allegations showing: 

1. That  the respondent, John  M. Brittain, was duly licensed to prac- 
tice law in 1920, and is a member of the North Carolina State Bar.  

2. That  on 17 October, 1933, the respondent pleaded guilty in  the 
District Court of the United States for the Middle District of North 
Carolina, Rockingham Division, to an  indictment charging him with 
forgery with intent to obtain $205.50 from the United States on a falsely 
endorsed Veteran's Administration check, and with uttering said falsely 
endorsed instrument on or about 9 August, 1932 ; that  upon said plea the 
respondent was sentenced to a term of two years in the Federal peniten- 
t iary in  Atlanta, and that  he was thereupon disbarred from practicing 
law in said court. 

3. That  thereafter, a t  the Janua ry  Term, 1935, Superior Court 
of Montgomery County, the respondent pleaded guilty in three cases to 
charges of embezzlement, forgery and false pretense in obtaining 
$2,395.93 on or about 17 January ,  1933, upon a forged check, and was 
sentenced to twelve months in the State's Prison a t  Raleigh, N. C. 

Wherefore, the respondent was ordered to appear before the Tr ia l  
Committee of the Bar, etc. 
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At the hearing before the Trial Committee, the rwpondent being 
present in person and represented by counsel, "stipulates that the allega- 
tions in the complaint are true in fact, as therein stated, but in apt time 
demurs to the jurisdiction of the Council of the North Carolina State 
Bar to pass upon said matter, for that all the offenses complained of in 
the said complaint occurred prior to the first day of July, 1933," the 
effectire date of the act incorporating the State Bar. 

The demurrer was overruled and the committee recommended disbar- 
ment, which was adopted by the Council and disbarment ordered 16 
July, 1937. 

On appeal to the Superior Court of Randolph County, December 
Term, 1937, the respondent's demurrer was sustained and the order of 
the Council reversed. 

From this ruling, the North Carolina State Bar appealed, assigning 
errors. 

On the argument, the respondent further challenged the constitution- 
ality of the act incorporating the State Bar. Ch. 210, Public Laws 
1933, as amended by ch. 51, Public Laws 1937. 

I t  appearing that the facts are not in dispute, but are admitted, and 
that the case is a clear one for disbarment, the Attorney-General inter- 
vened and suggested the propriety of action by the court without further 
proceedings in the matter. 

Gocer d2 Coving ton  and Hugh L. Lobdell  for N o r t h  Carol ina S t a t e  
B a r ,  appel lant .  

R. L. B r o w n ,  Jr . ,  G. D. B. Reyno lds ,  clnd (:. H o b a r f  X o r t o n  for 
respondent ,  appellee.  

STACY, C. J. The constitutionality of the act incorporating the 
State Bar is not perforce presented on the present record. In r e  P a r k e r ,  
209 N. C., 693, 184 5. E., 532. Nor is it necessary that we here decide 
whether the General Assembly intended to make its provisions retro- 
active as well as prospective in effect. A s h l c y  v. B r o w n ,  198 N. C., 369, 
151 S. E., 725. The respondent has confessc3d his guilt in open court to 
four crimes, all involving moral turpitude, and he has been disbarred 
from practicing in the District Court of the United States. Kothing is 
offered in defense or by way of excuse. The record engenders but a 
single conclusion. 

The respondent's admissions require his disbarment, and the action of 
the Attorney-General is well advised. S. v. S p i c e y ,  213 N. C.,  45, 195 
S. E., 1 ;  S. 2%. H n r w o o d ,  206 S. C., 87, 173 S. E., 24; J n  re M'esf, 212 
N. C., 189, 193 S. E., 134, and cases there cited. This course renders 
academic the question presented by the appeal. What shall it profit the 
respondent if he gain the whole case and lose his own license? Disbar- 
ment must ultimately result in any event. 
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INS~RANCE Co. 'v. STIRSON. 

S o r  is i t  necessary that  there should be further proceedings in  the 
matter. The facts are not in dispute, and the indictments, pleas and 
judgments in tlle criminal prosecutiolls speak for themselres. Respond- 
ent's disqnalification is complete. But  eren if the record were less com- 
pelling or respondent's peccancy less glaring, the findings and recom- 
mendation of the Trial  Committee, approved and adopted, as they are, 
by the Council of tlle State Bar, nould perhaps afford sufficient predi- 
cate for disbarment on motion of the Attorney-General. 

Respondent disbarred. 
Appeal dismissed. 

SEATVELL, J., took no part  in the consideration or decision of this case. 

IIAItDWARE BIUTUAL FIRE INSURANCE COAIPANT v. J .  W. STINSON, 
TREasnnER OF MECKLENBURG COUSTT, N. C . ,  AND BIECKLENBURG 
COUKTY, N. C. 

( Filed 22 June, 1038. ) 

Appeal and Error 9 38- 
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting, tlle judgment of the Superior Court mill be affirmed without 
becoming a precedent. 

,IPPF;AL by plaintiff from N. J. Brrin,  Jr., Special Judge, at Extra  
March Civil Term, 1033, of NECXLENBURO. Affirmed. 

Chase Brenizer for plaintiff. 
J .  Clyde Sfnncill and Henry E. Fisher for defendant. 

PER CURIAM. The question involved : I n  determining the amount of 
the 1937 nd caloren~ taxes to be assessed and imposed by Mecklenburg 
County upon the taxable "solvent credits" of the Hardware Mutual F i re  
Insurailce Company, is the Hardware Mutual F i r e  Insurance Company 
entitled to deduct from its otherwise taxable "solvent credits" the amount 
of its "unearned premiums" as of the tax  return da te?  

The Court being evenly divided in  opinion, Seawell, J., not sitting, 
the judgment of the Superior Court is affirmed and stands as the decision 
of this action without becoming a precedent. Sebel 2.. Sebel,  201 N. C., 
840; XcMahan v. Basinger, 211 N .  C., 747; Braswell v. Town of Wilson, 
212 N .  C., 833. 

The judgment of the court below is 
Affirmed. 
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PIEDMONT FIRE INSURANCE COMPANY, A CORPORATIO~, V. J, W. STIN- 
SON, TREASURER OF MECKLENBURG COTJNTP, N. C., A N D  MECKLEN- 
BURG COUNTY, N. C. 

(Filed 22 June, 1938.) 

Appeal and Error § 3 8 -  
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the Superior Court will be affirmed without 
becoming a precedent. 

APPEAL by plaintiff from S.  J. Ervin, Jr., Special Judge, at Extra 
March Civil Term, 1938, of MECKI,ENBURQ. Affirmed. 

Guthrie, Pierce & Blakeney for plaintiff. 
J .  Clyde Stancill and Henry E. Fisher for defendant. 

PER CURIAM. The question involved: I n  determining the amount of 
the 1937 ad valorem taxes to be assessed and imposed 1)y Mecklenburg 
County upon the taxable "solvent credits" of the Piedmont Fire Insur- 
ance Company, is the Piedmont Fire Insurance Company entitled to 
deduct from its otherwise taxable "solvent credits" the amount of its 
"unearned premiums" as of the tax return date? 

The court being evenly divided in opinion, Seawell, J., not sitting, the 
judgment of the Superior Court is affirmed and stands as the decision of 
this action without becoming a precedent. Xebel v. Ntbel ,  201 N. C., 
840 ; MciMahan v. Basinger, 211 N.  C., 747 ; Rraswell v. Town of Wilson, 
212 N .  C., 833. 

The judgment of the court below is 
Affirmed. 



CASES 

ARGUED AND DETERMINED 

I N  THE 

S U P R E M  COURT 

N O R T H  CAROLINA 
A T  

RALEIGH 

FALL TERM. 1938 

R. L. HINTON v. MRS. ADA V. WI-IITEHURST A N D  HUSBAXD, CECIL 
WHITEHURST; MRS. FLOSSIE NOSAT AXD HUSBAND, I-IESRT 
?;OS-kT; MRS. SOPHIA W. MORGAN A X D  HUSBAKD, J. C. JIORGAiX; 
AND H. P. WILLIAMS, COK~TABLE. 

(Filed 2 1  September, 1938.) 

1. Judgments 2-In action t o  cancel judgment on ground t h a t  it is void 
plaintiff mus t  allege facts upon which t h a t  conclusion is based. 

Whether a judgment is roid presents a mixed question of law and 
fact, and a party beeking t u  set aside a judgment on the ground that it  
is void must allege facts upon which that conclusion is based so that the 
court may determine whether the facts alleged constitute a good cause 
of action. 

2. Pleadings § 3a- 
The complaint must contain a plain and concise statement of the facts 

constituting the cause of action, C. S., 506, and mere allegation of the 
conclusion which the pleader conceives should be drawn from the evidence 
he intends to offer is insufficient. 

3. Judgments  5 2-Sole remedy for  relief against erroneous judgment is  
by appeal. 

The judgment against plaintiff was rendered a t  one term of court, for 
maladministration of the estate of which he was executor, and another 
judgment, involving the same estate, was rendered a t  a subsequent term, 
against the heirs and distributees for rents and profits, which later judg- 
ment was reversed on appeal. No appeal mas taken from the former 
judgment. Plaintiff instituted this action to set aside the former judg- 
ment on the ground that the decision of the Supreme Court setting aside 
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the second judgment rendered the first judgment void. and also on the 
gronnd that the first jndgn~ent was predicated on an earlier jndgment 
affirmed by the Supreme Court setting aside the purporttd will of testator. 
H e l d :  The allegations amount to no more tlia~i that plaintiff herein \vould 
have had a valid defense to the judgment nttnvlred. ant1 th:~t  it war ren- 
dered under misapprehension of the correct principles of law. which, eren 
conceding the truth of the allegntions, would establish that the judgment 
attacked Tas erroneous, and defendants' demurrer to the complaint was 
properly sustained, since the sole remedy r~gainst an erroneous jndgmcnt 
is by appeal, the j~~dgment not being void or irregnli~r. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Hamilton, Special Judge, a t  N a y  Term, 
1938, of PASQUOTANK. Affirmed. 

This is a n  action under C. S., 1743 to remove a cloud from the title 
to certain property in  Pasquotank County owned by plaintiff. The  
alleged cloud upon the title of plaintiff's property is caused by a duly 
docketed judgment rendered a t  the May  Term, 1934, of Pasquotank 
Superior Court, which judgment the plaintiff alleges is null and void 
and of no effect. 

After alleging the ownership of the property, the rendition, docketing 
and existence of the judgment, the plaintiff further alleges: "6. That  
this judgment is null and void and of no effect by reason of the fact  
that  said judgment was predicated upon the decision of the Supreme 
Cdurt of Nor th  Carolina in the case of 'In re: Hinton,' as set out in 
N. C. 180, page 213, and that  subsequent to the rendition of the Supreme 
Court of Nor th  Carolina the Supreme Court of North Carolina has in 
a subsequent decision, to wit, in the case of Whitehurst, r t  als., c. Hin- 
ton, ei ah.,  who are the same parties in interest as the parties in the case 
of I n  re Hinton, in legal force and effect rendered the judgment herein 
complained of as null and invalid and void, the said Supreme Court 
holding that, 'From the date of the probate in common forrn of the last 
will and testament of J o h n  L. Hinton, deceased, to wit, 29 January,  
1910, to the date of the final judgment of the Superior Court in the 
caveat proceedings instituted by the plaintiffs, the defendants and their 
ancestors were the owners and in the lawful possession of all the lands 
of which John  L. Hinton died seized and possessed. These lands were 
devised to them by the last will and testament of John  L. Hinton, which 
was duly probated in common form on 29 January,  1910. This probate 
was conclusive evidence of the validity of said will, until the same was 
set aside by the judgment in the caveat proceeding. There is no evi- 
dence in the record in this appeal tending to show that  a ;  any time prior 
to the institution of the caveat proceeding the defendants or their ances- 
tors had any knowledge or intimation that  the plaintiffs would attack 
the validity of the will under which they claimed. Nor  is there any 



N. C.] FALL TERM, 1938. 101 

evidence in  the record tending to show that  any of the devisees in said 
will procured its execution by John L. Hinton by undue or fraudulent 
influence. F o r  that  reason the defendants and their ancestors were 
entitled to the rents and ~ r o f i t s  of the lands devised to them until the 
probate was set aside and the will adjudged void. C. S., 4145." 

R. L. Hinton and his brother, C. L. Hinton, qualified as executors of 
the last will and testament of their father, John  L. Hinton, and pro- 
ceeded to administer the estate until they were succeeded in  administra- 
tion by R. 11. Davis on or about 19 Xarch,  1921. A caveat was filed 
to the will and upon hearing of said caveat,  upon issues answered by the 
jury, it  was adjudged that  the paper writing propounded was not the 
last d l  and testament of the deceased. This judgment was affirnlcd in 
I n  r e  H i n t o n ,  180 S. C., 206. Thereafter the defendants herein insti- 
tuted an  action against this plaintiff. The cause was referred and when 
the ~ n a t t e r  was heard upon report of the referee the court, among other 
things, found : 

"Sixth: That  defendant wrongfully expended out of the funds be- 
longing to the estate sums of money for attorneys' fees and expenses 
incurred in connection with the defendant's defense of the a l l r g d  will, 
which purported will had been obtained by undue influence on the part  
of defendant and others while said John  L. Hinton was not possessed 
of teqtamentary capacity, said expenditures totaling $6,493.33. 

"Serenth:  That  the said defendant in his final account wrongfully 
retained comniissions on the disbursements set out in finding of fact 
No. 6 herein, which said commissions so wrongfully retained totaled 
three hundred twenty-four and sixty-seven/100 ($324.67) dollars." 

Judgment was thereupon entered against this plaintiff for $1,136.36 
with interest thereon from 18 Xarch,  1921, and costs. This is the judg- 
ment which is the subject matter of the action. 

The defendants herein demurred to the conlplaint for that  the same 
does not state a cauqe of action, in that  the coniplaint does not qct out 
any facts upon which is predicated the conclusion of law contained in  
the complaint that  the judgment under which said execution waq issued 
was r o d ,  but, on the other hand, i t  appears from said complaint that  
plaintiff in this action is seeking to again litigate matters which hare  in 
truth and in fact been finally determined by a final judgment rendered 
a t  J l a y  Term, 1931, of the Superior Court of Pasquotank County, &aid 
judgnlcnt being unexcepted to and unappealed from. The court below 
sustained the demurrer and dismissed the action. The plaintiff excepted 
and appealed. 

George J .  Spence  and Q.  6'. Davis ,  Jr., for plaint i f f ,  appellant 
P. TT'. X c J l u l l n n  c~nd  J o h n  H .  H a l l  for de fendan t s ,  appel2ec.s. 
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BARSHILL, J. T O  procure the cancellation of a judgment it is not 
sufficient to merely allege that  it is  void. The complaint must state the 
facts upon which tha t  conclusion is based, so tha t  the court may deter- 
mine ~ rhe the r  the facts alleged, if supported by evidence, in fact rendered 
the judgment invalid. The complaint must contain "a plain and concise 
statement of the facts constituting a cause of action." (1. S., 506. The 
mere allegation of the conclusion which the pleader conceives should be 
drawn from the evidence he intends to offer is insufficimt. Harfsfield 
v. Bryan, 177 N. C., 166, 98 S .  E., 379;  Eddleman v. L m f z ,  153 N .  C., 
65, 73 S. E., 1011. 

1 n  the instant case the judgment below must be affirmed unless the 
complaint sets forth with some reasonable degree of particularity the 
facts upon which the plaintiff relies to establish the invalidity of the 
judgment. Whether a judgment is void presents a mixed question of 
law and fact and without a statement of the facts the court is unable 
to determine tha t  plaintiff has a good cause of action. 

This brings us to a consideration of the allegations contained in para- 
graph six of the complaint. T o  fully understand the allegations therein 
i t  is necessary to consider the cases therein referred to. I n  re Hinton, 
180 K. C., 213, is an  appeal by the propounder, the plaintiff herein, from 
a judgment of the Superior Court of Pasquotank County, setting aside 
the will of John  L. Hinton and affirms the decision below. Whifehursf 
G. IIinfon, 200 N .  C., 392, is "a11 action for an accounting by the defend- 
ants to the plaintiffs for rents and profits received by the defendants 
(plaintiff herein) from lands described in the complaint, and owned 
by the plaintiffs and defendants as tenants in comnlon since the death of 
John  L. Hinton in 1910." Judgment therein was entered a t  the June  
Term, 1934, Pasquotank Superior Court. The judgment which the 
plaintiff seeks to invalidate was rendered a t  the May Term, 1934, 
Pasquotank Superior Court, in an  action against the plaintiff herein 
for maladministration of the estate of John L. Hinton and to recover 
funds belonging to said estate wrongfully retained by the plaintiff herein 
under credits claimed by him in his account, to which the court adjudged 
he mas not entitled. 

The judgment set out in the complaint was not "predicated upon the 
decision of the Supreme Court of Nor th  Carolina in the case of In  re 
Hinton" and has no relation thereto, except that  i t  i n~o lves  the same 
estate. S o r  did the opinion in Whifehurst v. Hinton, supra, in legal 
force and effect render the judgment complained of null and void. I t  
likewise has no relation to the judgment set out in the complaint except 
that  i t  involves matters relating to the same estate. I t ,  therefore, ap- 
pears tha t  the allegations contained in  paragraph six of the complaint 
amount to nothing more than a statement that under the law declarcd 
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in Whitehurst v. Hinton, supra, the plaintiff herein, had he been so ad- 
vised, would have had a valid defense in the cause in which the judgment 
set out in the complaint was rendered. This is not conceded. Even so, 
the judgment rendered by a court of competent jurisdiction in an action 
properly before i t  is not rendered void by reason of the fact that  the 
court entered the judgment under a misapprehension of the correct prin- 
ciples of l av .  The proper remedy was by appeal. Fingpr t!. Smi th ,  
101 S. C., 818, 133 S. E., 186; Phillips c. Ray, 190 5. C., 152, 129 
S. E., 177. 

I t  affirmatirely appears in the conlplaint that  the judgment therein set 
out was rendered by a court having jurisdiction of the subject rnatter 
and of the parties and was rendered according to the course and practice 
of the court. The complaint fails to state any facts which ~vould tend 
to vitiate or nullify this judgment. While Tie find nothing in the com- 
plaint, or in the cases therein cited, which would indicate that the judge 
who signed the judgment did not apply proper legal principles in arriv- 
ing at his conclusions upon nhich  he based the judgment, we niay con- 
cede that  he did, and yet it will not avail the plaintiff. Such action on 
the part  of the court does not invalidate the judgment. 

,\fter a careful consideration of the complaint, including the cases 
cited therein, we are of the opinion that  the judgment below must be 

Affirmed. 

DETIS, J., took no part in the consideration or decision of this case. 

AIRS. FREEJIAS EDWARD EARLY. W~now FREEJIAX EDWARD EARLY, 
DECEASED, EMPLOYEE, V. W. 11. BASNIGHT & CONPAST, ISC., E x -  
PLOYER, A K D  GREAT AJIERICAX INDEJlSITY COJIPAST. CARRIER. 

( Filed 2 1  September, 1038. ) 

1. Master and Servant 5 41-Illere for exceptional reasons con~pntation 
of "average meekly \%age" by enumerated methods would be unfair, 
Conlpensntion Conlmission may resort to other methods of computa- 
tion. 

When, in determining thr amount to be awardec! the dependents of a 
deceased employee, the n~ethods of compnting the "average weekly w:ige" 
ennmernted in the first piirugrapll of subst~ctioii "e." S. C .  Codc. SO81 ( i ) ,  
~voi~ld be nnfair because of esceptioilnl circumstailcee, the Industrial 
C'ommission is antliorizetl bg the scc.on(1 paragraph of snit1 subsection to 
use sncli other n~ethod of conipntntion as wonltl most nearly approsimate 
the amount which the eniployee would he c:irning if living, and  t11v pro- 
 isi ions of the secoiiil paragraph of the subsection apply to all three of 
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EARLY D. BASXIGHT & Co. 

tlie inetlnods of compntation enumerated in the first par:.gmpli, and such 
other metliod of computation may be invoiced for exceptional rensons 
even though the employee had been coinstantly employed by the employer 
for fifty-two weelis prior to tlie time of the injury causi~:g death. 

Master and Servant 5 33d- 
Tlie findings of fact by the Industrial Comniission, wl.en supported by 

any competent eridence, are  bintling on both the Superior and Supreine 
Conrts. 

Master and  Servant $j 41a-Evidence held sufficient t o  !support findings 
of fact constituting "exccptional reasons" as matter  of law within 
meaning of S. C. Code, 8081 ( i )  ( e ) .  

Tlie Industrinl Connmission found upon supporting e~.idence that the 
deceased employee lind been employed by dt'fendant ennp.oyer for a nuni- 
ber of years, tliat lie had been pronnotrtl successively froill truck driver 
to stock clcrlr to snlesman with increased \rages from time to time, and 
tliat lie liad 11eeii given n raise in the last position less t1n:in three m o ~ i t l ~ s  
prior to tlie time of injury rcsnlting in denth, part of tlie snpportiiig eri- 
dence being testimony by the employee's superior that "n-ith the business 
he was getting" lie wonltl lint1 had f ~ ~ r t l i c r  incrcnses. Hc7d: 'rhe findings 
nrc snfficiciit in law to co~istitntc "c'sceptio~lnl reasons" ivitliin the mean- 
ing of snbsection "e," S. C. Cod?, SOSl ( i ) ,  niitl the employee's "nrerngc 
wcc?lily wage" was properly fixed a t  the amount he was earning weekly 
a t  the time of the injury, it being patent that the u-ages lie wns then 
receiring were not teinpornrg ant1 micertain, blit constitute n fair basis 
upoil wliicli to compute the award to his dependents. 

,IPPIL~L by defendants f r o m  Ilnmilfou, J., a t  J u n e  Term,  1038, of 
E ~ o ~ c o n r n ~ .  

Proceeding under  Sort11 Carol ina Worknlen's C o m ~ e n s a t i o n  Act to  - 
determine l iabi l i ty  of defendants to  dependents of F r e e m a n  E d ~ v a r d  
E a r l y ,  deceased. 

Tlie only controversy i n  this  case revolves around the amount  of 
"ayerage weekly wages" on  which t o  base t h e  award  of benefits t o  
dependents. 

T h e  testinlony of IT. I. Johnston,  manager  of W. 11. Basnight  Ss Com- 
pany, is the  only evidence offered. H e  testified substantially as  follows : 
T h e  company is engaged i n  the  business of wholesale dis t r ibutor  of 
general merchandise. F r e e m a n  E d w a r d  E a r l y  was employed by  the  
company seven or eight years  pr ior  to  his death. H e  entered the em- 
ployment as  a t ruck  driver, and then f o r  three or f o u r  years  he worked 
as  a stock clerk i n  the  warehouse, a t  a salary of $20 per  week f o r  the  
last two years  of t h a t  time. S i x  months ~ r i o r  to  his  death he was 
employed as  a traveling salesman with about 350 miles of terr i tory per 
week. A t  first he  was paid a salary of $20 per  week, bu t  i n  J a n u a r y ,  
1937, his sa la ry  was increased to $100 per  month, with traveling expense 
allowance of $21 per  week. H e  was out  i n  tlie terr i tory five days per  
week, but  spent only one night  there. There was likelihood of E a r l y  
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receiving consideration of further increase in wages. I Ie  was put in as 
salesman as an  experimental proposition a t  first, in new territory, a t  his 
old salary. At  time of his death, he had had one raise in salary, and the 
witness sa id :  "With the business he was getting, he would have had 
further advances in line with other salesmen. . . . The next lowest 
salesman we had a t  that  time mas drawing $125, and Mr. Ear ly  would 
probably hare  gone to $125 in a short time." The salaries of the six 
salesmen employed by the company range from $100 to $150 per month. 

The North Carolina Industrial Commission, on appeal from the find- 
ings of fact, conclusions of law and award of the hearing Comnlissioncr 
made these findings of f ac t :  

"(1) That  the plaintiff's deceased had been regularly employed in 
one capacity or another by TIT. 11. Basnight & Company for three or four 
Fears, and that  all except the last six months of said employment has 
been in  the warehouse. 

"(2) That  approximately six months prior to the injury by accident 
to plaintiff's deceased and his death I 6  March, 1937, said deceased had 
been promoted to the position of salesman. 

"(3)  That  as a warehouse clerk he had received an  average weekly 
wage of $20 and continued to receire said mage for three months follow- 
ing his promotion to the position of salesman, and that  on 1 January,  
1937, his salary was increased to $100 per month, or $23.07 per week. 

"(4) That  for exceptional reasons the arerage weekly mage of the 
plaintiff's deceased over the twelre months immediately preceding his 
in jury  and death mould be unfair  to the deceased employee and his - - 
dcpendentq. 

" ( 5 )  That  the plaintiff's deceased would have been earning $23.07 
per week if it  had not been for the injury." 

Thereupon the Industrial Commiqsion awarded compensation on the 
baqis of the increaqetl weekly wages received by the deceased after 
1 January,  1037. I n  the opinion of thc Conirnicsion i t  is stated : ('The 
Full  Coinmission has not taken into consideration thc anticipated in- 
crea.e. but has given colisideration to the actual increase that the de- 
ceased recei7-ed from 1 Janua ry  to 1 6  March." 

Fro111 judgrilent of the Superior Court. on defendant's appeal, affirm- 
ing the findings of fact and the award of the S o r t h  Carolina Industrial 
Commission. defendants appealed to the Supreme Court and a~qigil error. 

S o  counsel for appellee.  
I[. S. S f e r w l l  and B a f f l e  d lT1inslow for defendants ,  appel lnnfs .  

WISXOXSE, .T. T1ie.e four questions are presented on this appeal : 
1. Y l ~ e r e  an  employee has been employed for the fifty-tn.o ~ ~ v e k s  

prior to ihc time of the illjury which results in death, a t  wages the 
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weekly average of which is definitely ascertainable by dividing the total 
by fifty-two, does the North Carolina Workmen's Compensation Act 
require that  method of computing the average weekly wages of such 
employee to be followed? 

2. Or, upon finding that  for exceptional reasons that  that  method 
would be unfair to employee, may the Xorth Carolina Industrial Com- 
mission resort to such other method as would most nearly approximate 
the amount which the injured employee would be earning were it not for 
the in jury?  

3. I s  there sufficient competent evidence in the record on this appeal 
- - 

to support the fourth finding of fact as to "exceptional reasons?" 
4. I f  so, as a matter of law, do the facts found constitute such "excep- 

tional reasons" within the meaning of subsection "e" of section 2 of 
chapter 120, Public Laws 1989 ; C. S., 8081 ( i )  (e)  ? 

We answer the first question in the negative, and the lsst three in the 
affirmative. 

1-2. I t  will be noted, by reference to the North Carolina Workmen's 
Compensation Act, Public Laws 1929, ch. 120, sec. 38; C.  S., 8081 ( t t ) ,  
that  where death of employee results from injury by accident ('the em- 
ployer shall pay . . . to the dependents of the employee . . . a 
weekly payment equal to 60 per centum of his averagc8 weekly wages 
. . ." I n  subsection "e" of section 2 of the act, "average v-eekly 
wages" is defined and methods of computing same with reference to three 
given situations, prior to injury, are set for th :  ( a )  Where the employ- 
ment has been continuous for a t  least fifty-two weeks; (b )  mhere the 
employment has extended over a period of less than fifty-two weeks; 
and (c )  where, by reason of a shortness of time during which the em- 
ployee has been in  the employment of his employer, or the casual nature 
or  terms of his employm~nt,  i t  is impracticable to compute the average 
weekly wages as above defined. The three situations arc: treated in the " - 
same paragraph. Then there follows in  a new paragraph of the same 
section this provision: "But where for exceptional reas0r.s the foregoing 
mould be unfair, either to the employer or employee, such other method 
of computing average weekly wages may be-resorted to as will most 
nearly approximate the amount which the injured employee would be 
earning were i t  not for the injury." 

The words "the foregoing" clearly refer to the preceding paragraph, 
which includes the three methods of computation above described. 
Hence, it is manifest that  where exceptional reasons are found which 
make the computation on the basis of either of "the fore~oing"  methods 
unfair to the employee, the Legislature intended that  the Industrial 
Commission might resort to such other method of computing the average 
weekly wages as would most nearly approxinlate the amount the injured 
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employee would be earning if he were living. The act is so expressed in  
clear language which requires no interpretation. I f  construction mere 
required, the Workmen's Compensation Act should be liberally con- 
strued so as to effectuate the legislative intent or  purpose which is to 
be ascertained from the wording of the act. Borders c. Cline,  212 
N. C., 472, 193 S. E., 826, and cases cited. 

3-4. The findings of fact by the Nor th  Carolina Industrial Commis- 
sion, when supported by any competent evidence, are binding on both the 
Superior and Supreme Courts. Public Laws 1929, ch. 120, see. 60; 
C. S., 8081 ( p p p ) ;  Johnson c. Hosiery Co., 199 N .  C., 38, 153 S. E., 
591; S o u f h e r n  v. Cot ton  W i l l s  Co., 200 N .  C., 165, 156 S. E., 861; W e s t  
2'. Fertilizer CO., 201 K. C., 556, 160 S. E., 765; Dependents of Poole v. 
S i g m o n ,  202 K. C., 172, 162 S. E., 198;  Xissen  c. Wins ton-Sa lem,  206 
N.  C., 888, 175 S. E., 310; Saunders  c. Allen,  208 K. C., 189, 179 S. E., 
754; Hildebrand v. Furni ture  Co., 212 N .  C., 100, 193 S. E., 294; 
1T'alker 2;. W i l k i n s  d Co., 212 N.  C., 627, 194 S. E., 89. 

There is sufficient competent evidence on this record to support the 
finding of fact as to "exceptional reasons." Here the employee, during 
the long period of employment, had made successive advancements from 
truck driver to stock clerk to salesman with increased wages from time 
to time. While he had been in  the last position less than three months, 
the evidence discloses that  as salesman he entered a new territory, and, 
in the language of his superior, "with the business he was getting, he 
would have had further advances . . ." Thus, i t  is patent that  the 
wages he was receiving a t  the time of his death were not temporary and 
uncertain, and coiistituted a fa i r  basis upon which to compute the 
award of benefits. 

On this record the facts found are sufficient in law to constitute 
"exceptional reasons" within the meaning of provision of the North 
Carolina Torkmen's  Compensation Act, to which hereinabove reference 
is made. 

Affirmed. 

STATE v. JETEIRO BIIDGETT, JR. 

(Filed 21 September, 1938.) 

Criminal Law § 23-Acquittal on charge of reckless driving will not bar 
prosecution for manslaughter arising from same occurrence. 

An acquittal on a charge of reckless d r i~ ing  in the recorder's court will 
not bar a prosecution of defendant in the Superior Court upon a charge 
of the felony of manslaughter arising out of the same occurrence, the two 
trffnlws clifferinr both in grade and  kind and not  lwing the same in Ian, 
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or ill fact, and the one not being a lesser degree of the other, and the 
recorder being without jurisdiction orer the charge of nlanslaughter, but 
haling bound defendant over to the Superior Court on that charge. 

- ~ P P F , A L  by defendant from Burgwyn, Special Judge, a t  May Term, 
1938, of DARE. 

Criminal prosecution tried upon indictment charging the defendant in 
three counts, first, with the felonious slaying of one Ethel  D. Har t ley;  
second, with the felonious slaying of one Winston Green; and, third, 
with the felonious violation of the "hit and run" statute (1937, ch. 407, 
sec. 128) a t  the time of the accident or injury which resulted in the 
double homicide of the said Hart ley and Green. 

The evidence on behalf of the State tends to show that  on 2 September, 
1037, a t  about 5 :00 p.m., the defendant, while driving his automobile on 
the highway near Xanteo on Roanoke Island, r an  into and killed two 
pedestrians, Ethel  D. Hartley and Winston Green; that  the defendant 
was driving on his left-hand side of the road a t  the time, without lights, 
a t  a rate of 40 or 45 miles an  hour, and that  i t  was dark. The evidence 
is conflicting as to how the accident occurred. 

On the following day two warrants were issued and served upon the 
defendant, one charging him with manslaughter, and the other (1) with 
operating a motor vehicle on the public highway while .mder the influ- 
ence of intosicating liquors, morphine, opiates or other drugs (1937, 
ch. 407, see. 101))  and ( 2 )  with operating a motor vehicle on the public 
h i g h ~ a y  in  a reckless, careless and wanton manner without regard to the 
rights and safety of others, against the form of the statute in such cases 
made rind provided (1937, ch. 407, sec. 102) and against the peace and 
dignity of the State. 

Thereafter, on 7 September, 1937, in the recorder's court of Dare 
County, the defendant mas acquitted on the warrant  charging him with 
drunken and reckless driving, and bound over to the Superior Court for  
action on the warrant  charging him with manslaughter. 

A true bill mas returned a t  the October Term, 1937, to which said 
bill the defendant duly entered pleas of former acqu ttal or former 
jeopardy on the first and second counts and "not guilty" as to the entire 
bill. 

The court held that  the defendant's plea of former acquittal, or former 
jeopardy, was not good, and instructed the jury accordingly. Exception. 

Verdict: Guilty on the first and second counts in the bill, and not 
guilty on the third. 

Judgment :  Imprisonment for not less than one nor more than three 
years and assigned to work upon the roads. 

Defendant appeals, assigning errors. 
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Attorney-General  M c X u l l a n  and  Ass i s tan f  At torneys-Genernl  l l r e f tach  
and  Greqory for the  S ta te .  

W o r t h  if B o r n e r  and X c A l h l l a n  Le M c J f u l l a n  for defendnnt .  

STACY, C. J. The question for decision, as debated on argument and 
in brief, is whether an acquittal of the defendant on a charge of reckless 
driving v i l l  bar a further prosecution for manslaughter when the two 
charges stern from the same occurrence. The pertinent authorities an- 
swer in the negatirr. l T s n r y  c. S f a f e ,  112 S. TV. 2d (Tenn.) ,  7 ;  8. I ? .  

F u s e ,  191 TTash., 1, 70 P. (2d),  797; P ~ o p l e  1.. Tozcnsend,  214 Mich., 
267, 183 N. TIT., 177, 16  -1. L. R., 902; 8. P .  Ernyey ,  65 Utah. 609, 239 
P., 25, 34 A\. L. R., 558; EIcnson 2 % .  C ' o n ~ n z o n ~ i ~ e a l f h ,  165 Va., S29, 153 
S. E., 438; C o m m o n w e u l t h  1 . .  Jones ,  288 Mass., 150, 192 X. E., 522; 
Conzmotr~ccrrlfh r. X c C a n ,  277 Mass., 199, 178 N. E., 633, 78 -1. L. R., 
1208; 32 C. J., sec. 1395. 

I n  the first place, the two offenses are not the same, either in law or 
in fact. S. 2.. Gibson,  170 N. C., 697, 86 S. E., 774; S .  v. U n n k l n s ,  136 
N .  C.. 621, 48 S. E., 593; 8. 7'. Y a n c y ,  4 N .  C., 133, 6 Am. Dec., 553; 
S. r .  ll'illintns, I N .  C., 591 ; 8 R. C. L., 149. Nor is the one a lesser 
degree of the other. C. S., 4640; S. v. Alber f son ,  113 N .  C., 633, 18 
S. E.. 321; A'. c. Lewis,9 S. C., 95;  S. 7%. Ingles,3 S.C.,4. They differ 
both in grade and kind. 8. I ) .  l ' ny lor ,  133 N .  C., 755, 46 S. E., 5. The 
one is a misdemeanor, made so by statute;  the other a felony. S. 11.  

l l I o o ~ e ,  136 N .  C., 581, 48 S. E., 573. Additional facts must be alleged 
and prored to establish the greater x-hich need not appear on the tr ial  
of the lesser offense. 8. v. Pierce,  208 N. C., 47, 179 S. E., 8 ;  S. c. 
I Iooker ,  145 N .  C., 581, 59 S. E., 866; S. 7:. Robinson,  116 N .  C., 1046, 
21 S. E., 701; S .  v. S tecens ,  114 N. C., 873, 19 S. E., 861. 

We have a number of decisions to  the effect tha t  when the same act 
constitutes a violation of two statutes, a prosecution for the riolation of 
the one need not bar a subsequent prosecution for the violation of the 
other. S. v. X a l p a s s ,  189 N .  C., 349, 127 S. E., 248; S. 21. A o o k e r ,  
supra;  S .  2'. L y t l e ,  138 N. C., 738, 51 S. E., 66;  S. 21. B i r m i n g h a m ,  44 
R. C., 120. 

"The test is not whether the defendant has already been tried for the 
same act, but whether he has been put  in jeopardy for the same offense." 
;IIore?j 2'. C'ommonweal th ,  105 Mass., 433; Gavieres  v. C. S., 220 U. S., 
3 3 8 ;  S. I . .  Dills, 210 5. C., 178, 155 S. E., 677; S. v. Freeman ,  162 
N.  C., 594, 77 S. E., 780;  S. v. Jesse,  20 N .  C., 95;  S. v .  Dewees, 76 
S .  C., 72, 11 Ann. Cas., 991, and note. 

The authorities are in disagreement as to what constitutes the "same 
offense"; also as to when more than one punishment may be applied to 
the same transaction. 8 R .  C. L., 145, e f  seq. Some courts have gone to 
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the extent of holding that  there can be but one punkhment for one 
criminal transaction, while others ha re  held that  one act may constitute 
any number of crimes, for each of which the actor may be prosecuted, 
and a conviction of one will not bar a prosecution for another. S. v. 
Ross, 72 Tenn., 442; 8 R. C. L., 148. 

An interesting and helpful' summary of the "general rules deductible 
from principle and authority," as applied to pleas of autrefois, acquit 
and convict, was made by the writer of the opinion, 1117.. Justice Cook, 
i n  Doudy  v. State, 158 Tenn., 364, 1 3  S. BT. (2d),  794. His  conclusions 
follow : 

"1. Where two or more offenses of the same nature are by statute 
carred out of the same transaction and are properly t . ~ e  subject of a 
single investigation, an  acquittal or conviction for one of the several 
offenses bars subsequent prosecution for the others. 

"2. When the facts constitute but one offense, though i t  may be sus- 
ceptible of division into parts, as for stealing several articles from the 
same person a t  the same time, conviction for. stealing one of the articles 
will bar subsequent prosecution for stealing the others. 

"3. When the facts constitute two or more offenses, wherein the lesser 
offense is necessarily involved in the greater-as an  ass,iult is involved 
in an  assault and battery, as an  assault and battery is involved in an  
assault and battery with intent to commit felony and as a larceny is 
involved in a robbery-and when the facts necessary to convict on a 
second prosecution would necessarily have convicted on the first, then 
the first prosecution to a final judgment will be a bar to the second. 

"4. 13ut when the same facts constitute two or more offenses, wherein 
the lesser offense is not necessarily involved in the greater, and when the 
facts necessary to convict on a second prosecution would not necessarily 
have convicted on the first, then the first prosecution will not be a bar to 
the second, although the offenses were both committed a t  the same time 
and by the same act." 

I t  seems clear, from what is said above, that  the instant case falls 
within the terms of the fourth class as set out by Mr. ,Tustice Cook in 
the Dowdy case, supra. 

There is also authority for the position that  jeopardy incident to a 
trial before an inferior court does not extend to an  offense beyond its 
jurisdiction-the theory being that, to be in jeopardy, there must be not 
only a sufficient legal charge, but also a sufficient jurisdiction to t ry  the 
charge. S.  v. Garcia, 198 Iowa, 744. According to this view, all that  
could be claimed for the jeopardy incident to a tr ial  before an inferior 
court is that  i t  protects the accused from being again prosecuted for the 
"same offense" and that  this same offense be not thereafter treated as 
included, as a lesser offense, in any greater charge. Diaz v .  C. S., 223 
LT. S., 442; 8. v. Cale, 150 N. C., 805, 63 S. E., 958. 
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T ~ L L E Y  v. LUMBER Co. 

I t  follows, therefore, t h a t  the  plea of fo rmer  jeopardy cannot avail 
on the  instant  record. T h e  judgment  of the  recorder on the  w a r r a n t  
is  not a bar  to  the  prosecution i f  the  indictment. T h e  rul ing to this 
effect is correct. S. v .  White, 146  N. C., 608, 60 S. E., 505. 

I t  only remains t o  notice the  authorities cited by the  defendant. H e  
relies upon the  decisions i n  S. v .  Clemmons, 207 N. C., 276, 176 S. E., 
760;  8. v. Bell, 205 N. C., 225, 1 7 1  S. E., 50, a n d  part icular ly upon 
what  was said i n  S. v. Rawlings, 1 9 1  N .  C., 265, 1 3 1  S. E., 632, but  each 
of these cases is distinguishable by reason of a different fact  situation. 
I t  would only be a work of supererogation to point out the  differences 
i n  detail. -1s t o  t h e  Rawlings case, supra, i t  is perhaps enough to say 
t h a t  the  holding there i n  respect of contradictory findings upon the  same 
record is not  au thor i ty  f o r  defendant's position here. 

T h e  remaining exceptions a r e  too at tenuate  to  require elaboration. 
T h e y  a r e  not sustained. 

T h e  re rd ic t  and judgment mill be upheld. 
N o  error. 

E. G. TOLLET v. W. M. RlTTER LUMBER COMPAST AND CHARLES 
WII~SOS. 

(Filed 2 1  September, 1938. ) 

1. Removal of Causes # 4 k P e t i t i o n  for removal on ground of fraudulent 
joinder must allege facts compelling that conclusion. 

A petition for removal on the ground of fraudulent joinder is properly 
denied when the petition amounts merely to a denial of the allegatio~is 
of the complaint and does not allege facts leading to or compelling the 
conclusion, aside from the deductions of the pleader, that the joinder is 
fraudulent and made without riglit as  a matter of law. 

2. Removal of Causes 4 a -  
Upon petition for remora1 on the ground of separable controversies the 

complaint is determinative, and the petition must be denied if the coin- 
plaint states a joint cause of action. 

3. Same--Complaint in this case held to state a joint cause. 
Plaintiff, a fireman on a locomotive, alleged that the engineer gare him 

an order. which he was required to obey in the performance of his duties, 
to open a valve under the tender of tile locomotive while i t  was i n  motion, 
that as  he was attempting to execute the order, his clothing canght in 
gears of the engine, that plaintiff hollered and signaled the engineer to 
stop the train, that the engineer saw and heard, or should hare seen and 
heard the signals and shouts of plaintiff, hut failed to stop the train, and 
that plaintiff's injuries were the proximate result of the engineer's negli- 
gent order and negligent ftrilure to keep a proper looliout and stop the 
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train. Held:  The complaint states a joint. cause of action against the 
engineer and defendant emplos-er, and tlic corporate defendaiit'u motion 
to remove oil the ground of separable controrcrsirs was properly clcnied. 

APPEAL by corporate defendant from A l l p y ,  J . ,  at  J ~ l y  Term, 1935, 
of SWAIK. Affirmed. 

Motion to renlove cause to the District Court of the United States for 
the Western District of S o r t h  Carolina for trial. Notion denied, and 
corporate defendant appeals. 

E d w a r d s  6. L e a t h e r w o o d  f o r  p l u i n  tiff, a p p e l l e e .  
L a n d o n  C .  B e l l  a n d  J o h n s o n  & C z z e l l  f o r  d e f e , l d n n t ,  a p p e l l t r n f .  

SCHEXCK, J. The plaintiff E. G. Tolleg is a citizen and resident of 
Kor th  Carolina. The defendant, the W. 11. Rit ter  Lumber Company, 
is a corporation organized and existing under the laws of the State of 
West Virginia, and is a resident of said state. The defendant Charles 
Wilson is a citizen and resident of North ('arolina. The plaintiff de- 
mands in his complaint the sum of $30,000 for damages alleged to hare  
been caused by the joint negligence of the defendants. 

The corporate defendant bottoms his motion for removal, first, upon 
the theory that  there has been a fraudulent joinder of parties defendants 
for the purpose of preventing removal of this cause to the District Court 
of the United States, and, second, upon the theory thai the complaint 
states separable controwrsies between the plaintiff a i d  the corporate 
defendant and between the plaintiff and the individual d~:fendant. 

After alleging that  the plaintiff and tlie defendant Wilson Twre ern- 
ployed as fireman and engineer, respectively, on a railroad engine of the 
corporate defendant, the complaint further alleges : 

" 7 .  That  while said engine and train of cars was being operated over 
the defendants' line of railway track by the s:iid defendant Chap. TTilson, 
as engineer on the date aforesaid, said train was proceecing and travel- 
ing about four miles an hour, and a t  said time the said defeildant 
Chas. Rilson ordered and directed plaintiff to get off the engine to the 
ground and go to the rear of the said engine and open a certain valve 
that  was located under the rear of thc teiider of said engine for the 
purpose of turning water on the rails of tlie track orer which said train 
m s  traveling. That  in order to carry out and obey the orders of the 
said Chas. 'Tilson, as plaintiff was required to do under the terms of his 
e m p l o p e n t ,  he got off said engine and attempted to rmch said valve 
under said tender as aforesaid for the purpose of turning on the n-ater 
and 01)ening said valvc, vihich was the only way plaintiff could tul-a 
water from the tender on said railway tracks, and it was necessarv for 
him to reach under tlie tender to turn a i d  ope11 said v a l ~  e. That  while 
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plaintiff was attempting to reach the said valve and exercising all care 
and caution, his clothing was caught in the gears of said engine and by a 
cotter key whicli was projecting frorn the main shaft on said engine and 
plaintiff x a s  pulled ant1 dragged into the gear and machinery of said 
engine and seriously and permanently injured." And 

"That said defendant Chas. Wilson, ~vhen  he ordered plaintiff to open 
said valve as aforesaid, well knew and realized the hazard and danger 
plaintiff would incur in carrying out said order and it thereupon became 
and was the dutv of the said Chas. Wilson, which he owed  lai in tiff in 
the exercise of ordinary care, to keep a proper lookout frorn his engine 
so that  he might see and observe plaintiff while he was carrying out said . - 

orders to open said valve, and hei r ,  see and heed any signals or warnings 
from plaintiff so that  said engine and train of cars could be stopped in 
case of danger or threatened in jury  to plaintiff; but, to the contrary, the 
said defendant Charles Wilson negligently, carelessly and recklessly 
failed and neglected to keep a proper lookout and watch and observe 
 lai in tiff in the performance of his duties so that  when p la in tiff was 
caught in said gearing and by said cotter pin, as aforesaid, although 
plaintiff hollered and signaled said defendant Charles Wilson to stop 
said engine and train of ca r s ,  said defendant Chas. TYilson negligently, 
carelessly and recklessly continued to operate said engine and train of 
cars ill a heedless way and manner, indifferent to plaintiff's danger and 
peril and negligently failed to release the motire power on said engine 
and caused and allo~vcd said engine and cars to run  twenty feet, or more, 
after plaintiff x7as caught and dragged into said gearing as aforesaid, in 
spite of plaintiff's signals and shouts, which said defendant Chaq. TVilson 
saw and heard, or could hare  seen and heard if lle had exercis~d due 
arid proper care by keeping a proper lookout, and could havc stopped 
said engine and train of cars instantly and prevented ally injury to 
plaintiff. That  plaintiff was caught in the gears of said engine and by 
said cotter pin as aforesaid, in plain riew of the defendant ('liaq. Wilson, 
but said defendant Chas. TVilson negligently continued to operate and 
move said train and drag plaintiff for a distance of twenty feet or more, 
thereby crushing and breaking plaintiff's bones and body while plaintiff 
was hollering and giving qignals for the engine to be stopped; that  a t  
said time wid  engine and train of car\ ~ v a s  moving s l o ~ l y  and could 
have been stopped instantly by the defendant Chas. Wilson." 

The petition for removal, ~ h i l c  it contains allegations of certain addi- 
tional facts incidental to the manner and way in which the plaintiff 
x i s  injured, amounts to nothing more than a denial of the allegations 
of the complaint and the conclusion of the pleader that  there has been a 
fraudulent ioindcr. The fact? alleged in the petition fail to lead unerr- - 
ingly to the conclusion. or to rightly engender and compel the coiiclusion, 
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as  a mat te r  of law, aside f r o m  the  deductions of the  pleader, t h a t  the  
joinder is a f raudulent  one i n  l aw and  made without  right.  Crisp v. 
Fibre Co., 193 S. C., 77. 

T h e  second theory upon which the  motion f o r  rernoval is  based, 
namely, separable controversies, cannot  be sustained f o r  reason t h a t  the  
question of separabi l i ty  is  to  be determined by the  m a n r e r  i n  which the 
plaintiff has  elected to  s tate  his  cause of action, whether  separately o r  
jointly, and  the  plaintiff i n  the  instant  case has elected to  s tate  his cause 
of action jointly. H u r t  v. Mfg.  Co., 198  X. C., 1. 

W e  th ink  this case is governed by the principles enunciated i n  Crisp 
v. Fibre Co., supra, and  I I u r t  v. Mfg.  Co., supra,  and  the  judgment  
below is  therefore 

Affirmed. 

DR. J. R. SPENCER v. H. 71'. BROWN A K D  E. R. EVANS, INDIVIDUALLY, . 4 S D  
PARTXERS TRADIKG A S  BROWN & EVANS. 

(Filed 21 September, 1938.) 
1. Trial § 29b- 

The trial court is required to state in a plain and correct manner the 
evidence given in the case and to declare and explain the law on every 
substantive and essential feature of the case arising on the evidence. 
C. S., 564. 

2. Segligence 9 !W: Automobiles § 1Sh-Instruction on issue of contribu- 
tory negligence held for error in failing to explain law arising upon 
evidence relating to violations of safety statutes relied on by defendant. 

In this action to recover for injuries resulting from an automobile col- 
lision, defendant pleaded contributory negligence and alleged violation by 
plaintiff of several safety statutes as  the prosimate cause of the accident. 
On the issue of contributory negligence, the court, after correctly placing 
the burden of proof and defining contributory negligence and proximate 
cause in general terms, stated the respective c'ontentions of the parties as  to 
the manner in which defendant cl:~imecl plaintiff was guilty of contributory 
negligence proximately causing the accident, but failed to declare and 
explain the law arising upon the evidenct> ns it  related to the several 
alleged violations by plaintiff of the safety statutes relied on by defend- 
ant. H c l d :  Such failure constituted a failure to explain the law on sub- 
stantive features of the case arising on the evidence, affecting a sub- 
stantial right of defendant and entitling him to a new t r ~ a l .  

3. Appeal and Error § 39- 
The failure of the conrt to instruct the jury on substantive features of 

the case arising on the evidence is prejudicial, even in the absence of a 
request for special instructions. 

APPEAL by  defendant H. W. Brown f r o m  T h o m p s o n ,  J., a t  M a r c h  
Term, 1938, of CAMDEN. 
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Civil action for recovery of damages for injury to person and property 
resulting from alleged actionable negligence. 

This action was instituted in the Superior Court of Camden County. 
On the night of 5 October, 1935, plaintiff's automobile, while being 

operated by him and traveling in a northerly direction on the George 
Washington Highway in Canlden County, Nor th  Carolina, came into 
collision with an  automobile of defendant partnership traveling in a 
southerly direction while being operated by defendant H. W. Brown, 
who was accompanied by a young lady. 

The plaintiff alleges negligence and damage. I n  answer filed the 
defendants denied the allegations of the plaintiff, and, i n  pleading con- 
tributory negligence, allege : 

('Tenth-That . . . such damages and injuries as plaintiff may 
hare  sustained to his property and person mere proximately caused by 
the carelessness and negligence of the said plaintiff in that, ( a )  he oper- 
ated his said automobile a t  said time and place a t  a dangerous and 
unlawful rate of speed, and particularly a t  a rate of speed in excess of 
forty-five (45) miles per hour ;  ( b )  he operated said motor vehicle a t  a 
speed greater than was reasonable and prudent under the conditions then 
existing on said highway, and particularly in the light of the fact that  
visibility on said road a t  said time was greatly lessened because of rain 
and fog then and there existing; ( c )  he drove his said automobile to the 
left of the center of said highway; ( d )  he failed to have his said car 
under proper control; (e)  he failed to keep a proper lookout along said 
road in  the direction in which he was traveling; ( f )  the head lamps on 
his said motor vehicle were so constructed and arranged that  they pro- 
jected a glaring and dazzling light to persons in front of said head lamps, 
and particularly to the car then and there being operated by this said 
defendant, and then and there, as aforesaid, approaching in an  opposite 
direction from that  in which the said plaintiff was traveling; (g )  he 
failed to dim his said head lamps as he approached the car which was 
being driven by this defendant, though this said defendant had repeat- 
edly signaled to the plaintiff with reference thereto; ( h )  he operated 
said motor vehicle in a careless and reckless manner and without due 
caution or circumspection and in willful and wanton disregard of the 
rights and safety of others, particularly the rights and safety of this 
defendant; and ( i )  he failed to operate said motor vehicle a t  said time 
and place a t  a careful and prudent speed, not greater than v a s  reason- 
able and proper, having due regard to the traffic, surface and width of 
the highway, and of the other conditions then existing on said highway 
at said time and place." 

By consent of counsel for plaintiff and for defendant, the action was 
removed to the Superior Court of Pasquotank County for trial. On 
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trial in the latter court, and a t  conclusion of plaintiff's testimony, the 
court sustained motion for judgment as of nonsuit as to all defendants 
except H. W. Brown, individually. Verdict for the p aintiff mas set 
aside for errors committed on the trial and a new trial ordered. 

Subsequently, upon motion of plaintiff, the presiding jcdge, upon facts 
found, entered an  order setting aside the order of removal and sent the 
case back to Camden County for trial. To this order the defendant 
excepted, but has not preserretl the exception. At  the Irial which fol- 
lowed ihe parties introduced evidence tending to support their respective 
allegations. Issues of negligence, contributory negligence, accident and 
damages were submitted to the jury. 

Frorn judgment on verdict for plaintiff, defendant H. TT. Brown 
appeals to the Supreme Court, and assigns error. 

TIr. 1. I I a l s f e a d  and  R. Clarence  Doz ie r  for  p l a i n f i f ,  appellee.  
J o h n  II. IIa71 for  de f endan t ,  appe l lan t .  

W I ~ O R X E ,  J. Defendant's assignment of error to the failure of the 
court helow to "declare and explain the lam arising" upon the evidence 
offered in support of the various allegations of contributory negligence 
is well taken, and entitles the defendant to a new trial. 

I t  is the duty of the judge presiding a t  the tr ial  of an  action which is 
submitted to the jury "to state in a plain and correct r lanner the eri-  
dence given in the case and to declare and explain the lam arising 
thereon." C. S., 56-1. This statute "confers upon l i t i g a ~ t s  a substantial 
legal right and calls for instructions as to the law upon all substantial 
features of the case." W i l l i a m s  v. C o a c h  Co., 197 S. C., 12, 147 S. E., 
435, and cases cited. The "requirements are not met by a general state- 
ment of legal principles which bear more or less directl ,~,  but not with 
absolute directness, upon the issues made by the evidence. While the 
manner in which the lam shall be applied to the evidence must to an 
extent he left to the discretion of the judge, he does not perform his duty 
if he fails to instruct the jury on the different aspects of the evidence 
and to give the law which is applicable to them, or if he omits from his 
charge an  essential principle of law." Tlrilliams v. Coclch Co., s u p r a ;  
C o m r .  of B a n k s  v. LIIills, 202 N. C., 509, 163 S. E., 598; S. 2'. B r y a n t ,  
213 N .  C., 752, 197 S. E., 530. 

I n  the instant case, after stating to the jury the correct rule as to the 
burden of proof on the issue of contributory negligence, and defining 
contributory negligence and proximate cause in general terms, the court 
stated the contentions of the defendant as to the manner in which de- 
fendant contends that  the plaintiff was guilty of negligence which con- 
tributed to or concurred in the injuries which he suffered. The counter- 
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contentions of the plaintiff with respect thereto were then set forth. 
IIomever, the court, inadvertently no doubt, failed to declare and explain 
the law arising upon the evidence as i t  related to the several allegations 
of defendant involving alleged violations by plaintiff of various sections 
of the statutes on the operation of motor vehicles in this State. This 
affected a substantial right of the defendant. - 

"When a statute appertaining to the matters in controversy provides 
that  certain acts of omission or commission shall or shall not constitute 
negligence, i t  is incumbent upon the judge to apply to the various aspects 
of the evidence such principles of the law of negligence as may be pre- 
scribed by statute, as well as those which are established by common 
lawH-Adams, J., in Bowen c. Schnibben, 184 N. C., 245, 251, 114 
S. E., 170. 

The failure of the court to instruct the jury on substantive features 
of the case arising on the evidence is prejudicial. This is true even 
though there is no request for special instruction to that  effect. 8. a. 
Bryant, supra, and cases cited. 

As the case goes back for new trial for error stated, other exceptions 
will not be considered. 

Kew trial. 

BONNY F L E E B I A S ,  BY A n D  THROUGH HER GUARDIAK, J A M E S  T. B A L E S ,  
AR'D J A M E S  T. B A L E S ,  GCARDIAS OF BONNY F L E E J I A X ,  v. C I T I Z E N S  
T R A N S F E R  & COAL COMPANY. 

(Filed 21 September, 1938.) 

1. Automobiles 55 12a, 12c-Ch. 311, sec. 2, Public Laws of 1833, repeals 
see. 4, Art. 2, of Motor Vehicle Act of 1927, relating to speed regula- 
tions. 

Sec. 4, Art. 2, of the Motor Vehicle Act of 1027 was stricken out entirely 
by ch. 311, sec. 2, Public Laws of 1935, which later statute prescribed 
new speed regulations and provided that speeds in excess of the limits 
therein provided should be prrma facre evidence that the speed is unlaw- 
ful, and further ltrovidetl that the tnentj-five mile an hour lmi t  pre- 
scribed for residential districts should not relieve the driver of a motor 
vehicle from the duty to decrease speed when approaching and crosslng 
intersections, with further provision that local authorities might provide 
by ordinance for hiqher p r m a  facie speeds between widely spaced inter- 
sections and upon through streets, provided signs are erected giving notice 
of the authorized speed. 

2. Same: Automobiles 3 18h-Instruction that  speed in excess of 15 miles 
per hour at obstl-ucted intersection was negligence per se held error. 

Defendant's truck was traveling along a street designated by municipal 
ordinance as a through street and so marked by the city with proper 
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signs, and collided at an intersection with the vehicle in which plaintiff 
was riding as it attempted to traverse the intersection from a side street. 
Held: The speed restrictions prescribed by ch. 311, sec. !!, Public Laws of 
1035, as modified by the municipal ordinance, apply, the accident having 
occurred prior to the ratification of ch. 407, Public Laws of 1937, and 
speed in excess of the prescribed liniitations of the s t a t ~  te, by its express 
provisions, constitutes only prima fac ie evidence that the speed is unlaw- 
ful, and an instruction that if the jury should find that the intersection 
mns obstructed, a speed by defendant's truck in exces!~ of fifteen miles 
per hour mould constitute negligence per sc is error entitling defendant to 
a new trial. 

API~EAL by plaintiff and defendant from Alley, J., a t  April Term, 
1938, of BUNCOMBE. 

On plaintiff's appeal, affirmed. 
On defendant's appeal, dismissed. 
This was an  action instituted by plaintiff in the general county court 

of Buncombe County to recover damages for a personal in jury  alleged 
to have been caused her by the negligence of the defenda:it. From judg- 
ment on the verdict in the county court i n  favor of plaintiff, the defend- 
ant  appealed to the Superior Court, assigning errors. I n  the Superior 
Court certain of the defendant's assignments of error mere sustained and 
the case remanded to the county court for a new trial. From the judg- 
ment in the Superior Court the plaintiff appealed to the Supreme Court. 
The defendant likewise appealed in order to preserve its exceptions noted 
in  the tr ial  court which were overruled in  the Superior Court. 

C. (7. Buchanan and Williams (e. Cocke for plaintiff. 
Adams & Adams for  defendant. 

DEVIN, J. The in jury  of which plaintiff complains resulted from a 
collision between a motor driven ambulance and hearse, in which  lai in- 
tiff was riding, and a motor truck of the defendant. The coilision 
occurred 8 February, 1937, a t  the intersection of Choctaw and McDowell 
streets in the city of Asheville. The  vehicle in which plaintiff was rid- 
ing was p-oceeding westwardly along Choctaw Street,-and the defend- 
ant's truck was being driven southwardly along McDowell Street. 

Among other things, the plaintiff alleged and offered (evidence tending 
to show that  defendant's truck in approaching and entering the inter- 
section of these streets was being driven a t  a rate of twentyfive miles - 
per hour, and that  the driver's view in approaching the intersection was 
obstructed. 

The defendant noted exception to the following portion of the tr ial  
judge's charge to the jury in the county court :  "If you find, by the 
greater weight of the evidence, that  the defendant's driver of the truck 
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was unable to see when he was within 100 feet of that  intersection in 
both directions on Choctaw Street for  a distance of 200 feet and he 
failed when he was within fifty feet of the intersection to bring his car 
to a speed of 15  miles per hoJr,  or that  he was driving his car a t  that  
time in excess of 15  miles per hour, i t  would be negligence, and if you 
further find, by the greater weight of the evidence, the burden being 
upon the plaintiff to so satisfy you, that  the failure to bring the car to a 
speed not i n  excess of fifteen miles per hour was the proximate cause of 
the collision and the consequent injuries to the plaintiff, the burden 
being upon the plaintiff to so satisfy you, that  is, it  was the cause or one 
of the causes without which no collision would have taken place and no 
injury would have been sustained by the plaintiff, then i t  would be your 
duty to answer the issue 'Yes.' " 

On appeal to the Superior Court, defendant's assignments of error 
based upon this and another similar exception were sustained and the 
case remanded to the county court for a new trial. The  appeal brings 
the case here for review. 

The determination of the question presented by the appeal to this 
Court involves the correctness of the ruling of the judge of the Superior 
Court, and requires an examination of the pertinent statutes relative to 
the speed of motor rehicles a t  intersections of highways. 

Chapter 107 of the Public Laws of 1913 fixed the speed limit for  
motor vehicles upon approaching and traversing intersecting highuays 
a t  seven miles per hour, and by chapter 140 of the Public Laws of 1917, 
this speed limit was increased to ten miles per hour. The latter act 
was brought f o r ~ ~ a r d  in the Consolidated Statutes as section 2616. The 
Act of 1925, ch. 272, sec. 1 (d ) ,  placed the speed limit of motor rehicles 
a t  fifteen miles per hour in traversing intersections of highways when 
the driver's view was obstructed, and this provision was brought forward 
in  the Uniform Motor Vehicle Act of 1927, and appears in ch. 148, 
Art. 2, sec. 4, in substantially the same language. 

But  section 4, Article 2, of the Motor Vehicle rlct of 1927 was stricken 
out entirely by ch. 311, see. 2, Public Laws of 1935, and a new section 
enacted in lieu thereof containing new speed regulations. The substi- 
tuted section 4, so enacted by ch. 311, sec. 2, Public Laws 1935, contains 
this general provision relative to the speed of motor vehicles : ''Any 
speed in excess of said limits shall be prima fac ie  evidence that  the speed 
is  not reasonable and prudent and that  i t  is unlawful." Among the 
speed regulations in  this same section 2 of the Act of 1935 was t h e  pro- 
vision (subsection [b]) that  speed in excess of twenty-five miles per 
hour in  residence districts should be prima fac ie  evidence of unlawful- 
ness, and also the following reference to speed a t  intersections: "The 
fact  that  the speed of a rehicle is lower than the foregoing prima facie 
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limits shall not relieve the driver from the duty to decrease speed when 
approaching and crossing an  intersection." 

Section 2 of the Act of 1935 contains this further prorision (sub- 
section [g]) : "Local authorities in their respective jurisdictions may 
in their discretion authorize by ordinance higher prima facie speeds 
than those stated in  subsection (b )  herein upon through highways or 
upon highways or portions thereof where there are no intersections or 
between widely spaced intersections, provided signs are erected giving 
notice of the authorized speed." 

This last quoted provision was a regnactment of a similar provision 
in the Act of 1927, ch. 148, Art. 2, see. 4 (c) .  

Pursuant  to the authority contained in these statutes, the city of 
Asheville adopted an ordinance, which was in force a t  the time of the 
injury complained of, the material portions of which are as follows: 
"Persons driving a vehicle on a street, highway or roadway shall drive 
the same a t  a careful and prudent speed, not greater t h , m  is reasonable 
and proper, . . . and in no event a t  a rate of speed greater than 
set out below. . . . (c)  twenty miles an hour in a residential dis- 
trict, ( d )  thir ty miles an  hour on & through highway as defined in this 
ordinance." 

The director of public safety, under supervision of the city manager, 
was directed to designate the highways and streets that  were to be 
through highways and to place proper signs to so indicate. It is ad- 
mitted that  McDowell Street had been properly designated and marked 
as a through highway. 

I t  will be noted that  the in jury  complained of in th;s  case occurred 
before the ratification of the Motor Vehicle Act of 1937 (1211. 407), and 
is unaffected by it. 

I t  was said in  the well considered case of Woods v. Freeman, 213 
K. C., 314, Barnlzill, J., speaking for the Court:  "Proof of the excessive 
speed alone does not establish actionable negligence as a matter of law. 
The plaintiff must show by the greater weight of the evicience that  under 
all the facts and circumstances appearing from the evidence the speed 
was not in fact reasonable and prudent and proximately caused the 
collision and resulting injury." 

I t  becomes apparent from an examination of these statutes, in connec- 
tion with the ordinance of the city of Asheville and thca designation of 
McDowell Street as a through highway, that  the portion of the charge 
of the tr ial  judge excepted to was erroneous, and that  the defendant's 
assignment of error thereto was properly sustained by the judge of the 
Superior Court. 

The recent decisions of this Court in Turner v. Lipe, 210 N .  C., 627, 
188 S. E., 108, and Pearson v. Luther, 212 N .  C., 420, cited by the 
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plaintiff, m a g  not be held as  authori ty  f o r  her  position, o r  t o  support  the  
instruction of the  t r ia l  judge i n  the  portion of his  charge a b o ~ e  quoted. 
Woods  1 . .  F w e n m n ,  213 S. C., 31.2; S~hcr,ficrn 1 ) .  X o t o r  Lines, 21:3 N. C., 
770. 

F o r  these reasons, the  judgment of the  Superior  Cour t  on plaintiff's 
appeal  is affirmed. This  disposition of the case renders it unnecessary 
to  consider defendant's appeal,  a n d  the same is dismissed. 

O n  plaintiff's appeal,  judgment affirmed. 
O n  defendant's appeal,  appeal  dismissed. 

C. 11. BERXARD v. JOHS BOWEir; A X D  WIFF, LUELL-k BOTVES: HILORT 
KEY a m  WIFE, JOSIE I\-I<:T ; JOE TVEST1\IORELAiSL) AND WIFE, AXSIE 
WESTJIOKELASD; A \ D  THE BOARD OF EDUCATIOS OF SURItY 
COUSTT. 

(Filcd 2 l  September, 1938.) 

The right of the heirs of a grantor to reenter upon the land for breach 
of a c.onclition subseqnent will be deemed wxived and lost by lapse of time 
\\-hen no action is taken for fifty-nine years after tlie supposed breach. 

2. Same-Facts held not to show abandonment of use of property for 
school purposes so as to work forfeiture of title for breach of condi- 
tion subsequent. 

Land n-as conveyed to named commissions for religious and school pur- 
poses with provision for reversion to the grantor or his heirs if snch pur- 
poses sho111d he disconti~lued or fail. Durir~g the month of December sonie 
eighty-eight years thereafter the county board of education, successors in 
title of tlie origiiial commissioners. planned to sell the property and 
received bitls, but 110 sale was consummnted, and the following spring 
nearly all the furniture mas moved from the school building to a nrw 
building oa adjoining land, but later in the same spring tlie county board 
of educ:~tion rescinded its former plan to sell the property, and since that 
time has continued to use the building for Imrposes connected with the 
maintenance of the school. . Held:  The facts presel~ted are insufficient to 
show abandonment of the use of the property for school purposes or 
rrlinquishment of the board's right thereto, so as  to authorize rei-lntry by 
the heirs of the grantor. 

APPEAL by plaintiff f r o m  S i n k ,  J., a t  F e b r u a r y  Term, 1935, of SURRY. 
Affirmed. 

R. Glenn R e y  for plaintiff. 
Robert A. Freeman and Folger & Folger f o r  S u r r y  C o u n f y  Board of 

Education. 
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DEVIN, J. This appeal presents the question of title to certain real 
property in Surry  County, and arose upon the following material facts 
which have been agreed to by the parties. 

I n  1848 Andrew Mathews executed and delivered deed conveying a 
small tract of land therein described to named commi!;sioners of free 
schools of Pilot  District, and their successors. for the purpose of enabling 
them to build a schoolhouse and church, said land to be held "so long 
as church is kept u p  on said lot and not to be used for any other purpose, 
and if a t  any time they should be discontinued or fail, the title to said 
lot to revert back to me (the grantor)  and my  heirs." 

A sehoolhouse was shortly thereafter erected on the pri:mises and used 
for school and church purposes until 1878, when a church building mas 
erected on an  adjacent lot and the school building ceased to be used for 
church purposes. The  school building (replaced by a new building in  
1904) has continued to be used for school purposes uninterruptedly to 
the present time, unless the facts hereinafter set out constitute an  aban- 
donment or disuse. 

I n  December, 1936, the defendant Board of Education planned to sell 
the property and offered i t  for  sale and bids were placed thereon, but 
"the offer to sell was never approved nor confirmed by the said defend- 
ant," and no deed was ever executed. During the spring of 1937 nearly 
all of the school furniture was removed from the school building to a 
new school building erected on adjoining land. During xhe same spring 
of 1937 the defendant Board of Education established a high school and 
found i t  necessary to use the old school building on the property in 
question in  connection therewith, and, i n  August, 1937, rescinded its 
former plan to sell the property, and has continued to use the building 
for DurDoses connected with the maintenance of the school. I t  was 
admjttei  "that the building is now being used by this defendant for a 
scientific laboratory in connection with the school." 

The plaintiff instituted this action as the heir or one of the heirs of 
Andrew Mathews, claiming that  the title to the property had reverted by 
reason of its abandonment for the purposes for which the land was 
originally conveyed. 

X o  point was made by plaintiff that  the property was no longer being 
used for church purposes, and properly so, for acquiescence by the heirs 
of the grantor in its disuse for that  purpose and its use solely for school 
purposes for fifty-nine years would afford now no ground of complaint 
on that  score. Right of forfeiture for that  reason, if at all available 
upon proper construction of the language of the entire deed, would be 
deemed to have been waived and lost by lapse of time, and re8ntry 
barred. 

The court below held that  there had been no abandonment of right to 
the property by the defendant Board of Education so as to divest its 
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title, and accordingly rendered judgment for defendant board and 
against the plaintiff. From this judgment the plaintiff appealed. 

The facts agreed sustain the ruling of the court below. 
I n  Church c. Bragaw, 144 N. C., 126, 56 S. E., 688, i t  was said:  

"Conditions subsequent, especially when relied upon to work a forfeiture, 
are strictly construed. ll'oodruijc v.  TT'oodruf, 4-1- N. J., 333. The 
word 'abandonment' has a well-defined meaning in the law which does 
not embrace a sale or conveyance of the property. I t  is the giving u p  of 
a thing absolutely, 17-ithout reference to any particular person or pur- 
nose. and includes both the intention to relinquish all claim to and 
dominion orer the property and the external act by which this intention 
is executed, and that  is, the actual relinquishment of it, so that  it may be 
appropriated by the next comer. 1 Cyc., 4." 

'(The act of relinquishment of possession or enjoyment must be accom- 
panied by an intent to part  permanently with the r ight ;  otherwise, there 
is no abandonment." 1 Am. Jur. ,  7. 

T o  the same effect is 1 C. J. S., 6, 10 ;  18 C. J., 371. , '  , 

The facts here presented are insufficient to show abandonment of the 
use of the property described or relinquishment of defendant's right 
thereto, so as to authorize reentry by the heirs of the grantor. 

Judgment affirmed. 

STATE v. JIJIhIIE SPRUILL AND ROY ALESASDER. 

(Filed 21 September, 1038.) 

1. Automobiles a 33-Mere ownership of vehicle, without more, is insuffi- 
cient to establish criminal responsibility of owner for driver'3 acts. 

The eridence tended to show that the owner of a truclr nas  riding 
therein in an intoxicated condition, and that the driver of the truck, with 
the owner's permission, was driving the truclr for his own purposes. There 
was no evidence that the owner exercised any authority, direction or 
control over the operation of the truck, or that the driver was intoxicated 
or  other\^-ise incompetent, or if he were, that the owner had knowledge 
thereof. Held:  The evidence is insufficient to establish criminal responsi- 
bility on the part of the owner for alleged criminal negligrnw in the 
operation of the truck on the part of the driver resulting in the death of 
a third person. 

2. Same: Criminal Law § 8b-- 
The owner of a motor vehicle riding therein may not be held criminally 

responsible as an aider and abettor on a charge of manslaughter resulting 
from the operation of the vehicle by the driver when the driver is ac- 
quitted of all blame in the matter. 
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APPEAL by defendant Spruill from Tl tompson ,  J., a t  April Term, 
1938, of TYRRELL. Reversed. 

The defendants Spruill and Alexander were charged with the involun- 
tary manslaughter of one Luther NcClees. The jury acquitted the de- 
fendant Alexander and found the defendant Spruill guilty, and from 
judgment imposing sentence defendant Spruill appealed. 

Attorney-General  ~ ~ ~ c M u l l a n  and  Assis tant  At torneys-General  B r u t o n  
and W e t t a c h  for the  S ta te .  

11'. L. W h i t l r y  for de fendan t ,  appel lant .  

DEBIN, J. The appellant assigns as error the denial of his motion 
for judgment as of nonsuit, entered at  the close of the State's evidence 
and renewed a t  the close of all the evidence. 

The farts  as disclosed by the record may be briefly summarized as 
folloms : 

The deceased Luther McClees, riding with others in a cart on the road 
near the town of Columbia, North Carolina, was struck by a motor 
truck and received injuries from which he shortly thereafter died. There 
was circumstantial evidence tending to show that  the truck involved in 
the collision belonged to defendant Spruill, that i t  was at  the time being 
driven by defendant Alexander, and that  Spruill was in the truck and 
under the influence of intoxicating liquor. 

There was also evidence from which the inference was permissible that  
the injury and death of deceased resulted from negligence in the opera- 
tion of the motor truck. All the evidence tended to show that  at  the 
time of the accident the truck mas being driven by the defendant Alex- 
ander, and that  defendant Spruill a t  no time had his hand on the steer- 
ing wheel or exercised any control over the operation of the truck. I t  
also appeared that  Alexender had driven the truck from the home of 
defendant Spruill to Columbia and beyond, along the road where the 
deceased was struck, by the permission of defendant Slpruill, in order 
that the defendant Alexander might attend to certain business of his 
own, and that  defendant Spruill was in the truck and too much under 
the influence of liquor to drive. There was no evidence that the defend- 
ant  Alexander, prior to or a t  the time of the collision, had been drinking, 
though i t  was testified that  subsequent to the collision hs became intoxi- 
cated. 

Both defendants were tried in the recorder's court of Tyrrell County 
on the charge of operating a motor vehicle on the highway while under 
the influence of intoxicating liquor, and both were acquitted. On the 
trial i n  the Superior Court on the charge of manslaughter the jury re- 
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turned a verdict of not guilty as to the defendant Alexander, and guilty 
as to the defendant Spruill, the appellant. 

Does the ownership of a motor truck, or the mere presence of the 
owner in a truck which is being driven by another for the other's pur- 
poses, vi thout more, impose criminal liability upon the owner for the 
culpable negligence of the driver or for the driver's violation of the 
motor vehicle law resulting in the injury or death of a third perqon? 
Upon reason and authority the answer must be in the negative. Those 
facts alone are i~lsufficient to constitute guilt. 

There was here no eridcnce that  defendant Suruill had or exercised 
any authority, direction or control over the operation of the motor truck, 
or that the driver was intoxiratcd or otherwise incompetent to drive 
carefully, or, if such had been the fact, that  defendant Spruill had 
knowledge thereof. 

This case fall? within the principle stated in  S. I - .  Creech, 210 N .  C., 
$00, IS8 S. E., 316, where i t  was held: "There was no evidence that  the 
appellant ever saw the driver, his codefendant, take a drink or knew that  
the driver was under the influence of liquor, or that  the appellant was in 
any may directing the driving of the car. Xere  ownership of the car is 
not sufficient to fix the owner with liability for the negligent acts of the 
driver. Linci l le  c. S i s s e n ,  162 N .  C., 95;  W h i t e  v. ,llcCfabe, 208 X. C., 
301." 

This case is distinguishable from 8. 2'. T r o t t ,  190 N.  C., 6i.2, wherc a 
positive direction was given by the person in charge of the car to the 
driver. 

The only theory upon which defendant Spruill could have been held 
guilty was that  being present he aided a n d  abetted, counseled or pro- 
cured the dr i rer  Alexander to commit the offense charged, or that  he - 
authorized or directed the manner in  which the motor truck was being 
driven by Alexander, so as to become responsible in law for its wrongful 
and unlawful operation. But, since defendant Alexander, the driver, has 
been acquitted of all blame in the matter, there mould seem to be left no 
valid ground upon which to predicate the guilt of Spruill. 

There was some suggestion that  after Alexander left the truck another 
person got in and drove Spruill home, but there is no evidence that  this 
took place until some time subsequent to the in jury  to the deceased. 

We conclude that  the denial of defendant's motion for judgment as of 
nonsuit must be held for error, and the judgment rerersed. 

This disposition of the case renders unnecessary the consideration of 
other questions presented by the appeal and discussed in the argument 
and by briefs. 

Reversed. 



126 I N  THE SUPREME COURT. [214 

STATE r. P. T .  STIERS.  

(Filed 21 September, 1938.) 

Animals § 7- 
Evidence in this prosecution of defendant for cruelty to animals held 

insufficient to be submitted to the jury. 

APPEAL by defendant from S i n k ,  J., at  January  Term, 1938, of 
ROCRISGHAM. Reversed. 

Attorney-General  NcAl lu l lan  and  Assis tant  Attorney:<-General B r u t o n  
and W e t f a c h  for the  S ta te .  

K a r l  R. V a s s e y ,  B. ST7. W a l k e r ,  St'orfh Hendersorl,  and  F r a n k  P. 
Hobyood for de fendan t ,  appellan f .  

SCHENCR, J. The bill of indictment charges that  the defendant 
"unlawfully, willfully and wantonly did caruelly beat, torment, wound 
and injure and deprive of necessary sustenances and caused to be de- 
prived of necessary sustenances and needless ( ly)  kill certain useful 
animals, to wi t :  mules and horses and other livestock, the property of 
P. T. Stiers, . . ." 

When the State had introduced its evidence and rested its case the 
defendant moved to dismiss the action and for judginent of nonsuit. 
This motion mas refused and defendant excepted. After all the evidence 
in the case was concluded, the defendant again moved far  a judgment of 
nonsuit, and motion was refused, and defendant excepted. C. S., 4643. 

Upon a careful inspection of the evidence, considering i t  in the light 
most favorable to the State, we are of the opinion, and ,3o hold, that i t  is 
insufficient to be submitted to the jury upon the charge laid in  the bill 
of indictment. There is no evidence that  the mules rzferred to in the 
evidence were "the property of P. T. Stiers," nor is there any evidence 
that the defendant Stiers did cruelly beat, torment, wound, injure or 
deprive of necessary sustenance, or caused to be deprived of necessary 
sustenance, or needlessly kill any useful animal. A11 the evidence tends 
to prove is that certain mules on certain farms were in "poor" condition 
and some of them died. This was insufficient to carry the case to the 
jury. 

The judgment below is 
Reversed. 
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RAP OGLE,  BY HIS NEXT FRIEND, GRADY OGLE,  v. C. L. G I B S O S  AXD 

GIBSON-HOWELL COMPANY,  INC. 

(Filed 21 September, 1938.) 

1. Automobiles 5 18h: Negligence 5 20--Instruction held for error as 
requiring defendants to show absence of negligence in order to prevail 
on issue of contributory negligence. 

An instruction on the issue of contributory negligence that if the jury 
found by the greater weight of the evidence, the burden being upon de- 
fendants, that defendant was driving his car in a reasonable and prudent 
manner, and that plaintiff suddenly and voluntarily jumped in front of 
defendant's car, and that such negligence on the part of plaintiff was a 
proximate cause of the injury, the jury should answer the issue of corn 
tributory negligence in the affirmative, i s  held reversible error as placing 
the burden on defendants to show they were not guilty of negligence in  
order to be entitled to prevail on the issue of contributory negligence. 

2. Negligence 5 11- 
Contributory negligence is negligence on the part of plaintiff which 

concurs with the negligence of defendant in proximately causing the in- 
jury, and there can be no contributory negligence unless defendant is also 
neglige11 t. 

APPEAL by defendants from Alley, J., a t  J u n e  Term, 1938, of 
BUNCOXBE. New trial. 

This action was brought by plaintiff to recover damages on account of 
an  alleged in jury  caused by the negligent operation of an  automobile by 
defendant C. L. Gibson. 

There mere three issues submitted to the jury, the first covering the 
negligence of the defendants, the second, contributory negligence on the 
part  of the plaintiff, the third, the quantum of damages. 

There mas evidence submitted to the jury upon all the issues. The 
jury answered the first issue "Yes," the second issue "No," and the third 
issue "$2,875." On the second issue the tr ial  judge instructed the jury 
as follows : 

"So with respect to the second issue, the burden of which rests upon 
the defendants, I charge you that  if you find, by the greater weight of 
the evidence, that  on 7 February, 1938, while the defendant C. L. Gibson 
was driving the car of the defendant company along the Highway No. 10 
a t  the place in question, a t  a reasonable and prudent rate of speed, and 
you further find that  as he passed the two-horse wagon in question that  
just as the front  of his car was passing the rear of the wagon, the plain- 
tiff, who had been riding on the rear end of the coupling pole of said 
wagon, without any notice or warning to defendant, suddenly and volun- 
tarily jumped from said coupling pole and jumped in front of the 
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defendants' car and was thereby stricken and injured as he complains, 
then tha t  would be contributory negligence that  would bar his recovery, 
and i t  vould be your duty in  that  aspect of the case to answer the issue 
'Yes,' that  you go further and find that  such negligence on the 
part  of the plaintiff was the proximate cause, or one of the efficient con- 
tributing concurrent causes of his injury, which takes into consideration 
thc rule that  I hare  given you as applied to children of tender years. 
Consider that  rule that  I have given you in connection with pour con- 
sideration and the answer to the second issue." 

T o  this instruction the defendants excepted. 

Lezuis L. R i she l  for p l a i n t i f ,  appellee.  
S m a t h e r s  & X e e k i n s  for defendants ,  appellants.  

SEAWELL, J. The jury might have inferred from the instruction 
given that  the defendants could not prevail on the issue of contribu- 
tory negligence unless they were free from negligence, placing the burden 
of such a showing upon the defendants. 

There could be no contributory negligence unless the defendants were 
also negligent. Ballezu c. R. R., 186 N. C., 704, 120 S. E., 334. I t  is 
the contribution which the plaintiff makes to the negligence of the de- 
fendants as the proximate cause of the in jury  which hars the right to 
recover. Davis v. J e f f r e y ,  197 N. C., 712, 150 S. E., 458; E l d e r  v. 
R. R., 194 N. C., 617, 140 S. E., 295; C o n s f r u c f i o 7 ~  Co.  v. R. R., 185 
Tu'. C., 43, 116 S. E., 3. 

We consider the instruction on this issue erroneous in this respect, 
entitling the defendants to a new trial. 

We do not consider the other exceptions, since they nlay not recur on 
the next trial. 

New trial. 

C. H.  HOLDER AND C. E .  HOLDER v. HOME MORTGAGE COMPAXY, 
VICTOR S. BRYAST,  SUBSTITUTED TRCSTEE, A N D  F R E D  MOORE (ORIG- 
IXAL PARTIES DEFENDANT). A N D  U N I F I E D  D E B E S T U R E  CORPORA- 
TION (ADDITIONAL PARTY DEFENDANT). 

(Filed 21 September, 1938.) 
1. Contracts 6- 

The terms of a contract must be sufficiently definite and complete to 
express with a reasonable degree of certainty the full intent of the parties, 
since neither the court nor the jury may make the agreement for them. 



K. C.] FALL TERAI, 1938. 129 

HOLDER C.  XORTGAGE Co. 

9. Reference g $-Court may affirm, amend, modify or set aside findings 
or make additional findings in consent references. 

Cpon npl~eal 11poi1 exceptions dilly filed to tlie rclferee's report in a con- 
sent rcfcrencc. the court. under its superrisory power. and ~nlder  C. 9.. -- > . ) I S ,  may nffirm, ame~ld, modify. srt  aside. makc atlditional f indins and 
confirm in ~rllole or in part or clisaffirin the rrport, provided there is com- 
petent evitlencc to support tlie findings approred or made by the court. 

3. Mortgages # ZltEvidcnrc held to support finding that alleged rontract 
to makc nlortgage loan was too indefinite to be enforceable. 

Eridence 71cltl suficiel~t to anpport the conrt's finding, upon appeal from 
the referee in this coilsent refrrcncc, that the alleged agreement of one 
nf clef~~nil:~nrr to lend upon niortgagc security a s u n  snficient to discharge 
prior lie~is ;~jiainst the lnntl n.;~s too inilctinite to Ire c~lforc<~;ll~le. mil  j~ulg- 
inent that 11l;lintiff was not entitled to damages for the alleged b r c ~ ~ c l i  
is  11y11eltl. 

4. Mortgages a 30a-Right of holder of trust note to foreclosure may not 
be defeated bj- agreement of trustor with third person. 

A 1ioldt.r of a notc~ secnred by n deed of trust is entitled to foreclwure 
upon dcfnnlt in nccorclnnce wit11 the terms of tlle agreement. :rnd the 
trustor ia not entitled to enjoin .ncll forec10.11re i11 his action ilgainut tlw 
holder and the origmnl cestul q ~ r c  t t x s t  11po11 allegations tlint the oriyin:rl 
ccstfri q11e trrcst ngrecd to lend trustor a \nIn sufficient to tnhe up the first 
deed of trust and a second deed of t rui t  thereafter executed to D:I$ for 
improvements made on the land. 

5. Mortgages $js 14, 38- 
When a deed of trust prorides that taxes and insurance preininms paid 

by the ccstwi qztc trust should be secured thereby, sums so nc1v:uiced by 
the cestzii may be reco~cred upon foreclosure and hare priorlty over tlie 
lien of a second tlerd of t n h t ,  evc'n tliongli tlit, scwmtl cletd of trust is 
e\ec.ntctl prior to the time the ad~ancernenty a le  made. 

UEVIX, J., took 110 part in tlle consideration or deciaion of this case. 

APPEAL by plaintiffs and  defendant F r e d  Moore f r o m  Clement ,  J., 
22 June ,  10338. F r o m  CHEROKEE. Affirmed on both appeals. 

T h i s  is a n  action brought by  plaintiffs against cer tain of tlie defend- 

an t s  to  restrain a sale of real  estate belonging to plaintiffs under  deed 

of t rust  made by plaintiffs. 

T h e  judgment of Clement, J., indicates the controversy: 

'(This c a m e  corning on to he heard  before the  undersigned judge of 

the Superior  Court ,  on the  report  of H u g h  Monteith, Esq., referec, and 

all  parties, plaintiff and defendant, file esceptions to the  report  of the  

referec. 

"The court, a f te r  reading the  pleadings, the  report  of tlle referee and  

the evidence i n  the  case, and the  exceptions filed by al l  parties, and a f te r  

hearing argument  of counsel f o r  plaintiffs and  defeiiclants, renders the  

following judgment : 
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"The court considered the exreptions of the Home Mortgage Com- 
pany, V. S. Bryant, substituted trustee, and the Unified Debenture Cor- 
poration, and after considering the exceptions by said defendants, judi- 
cially determined that  each of said exceptions was without merit, and 
overruled each of said exceptions. 

"The court considered the exceptions of Fred Moore, and judicially 
determined the merits of said exceptions, and judicially determined that  
all of said exceptions should be overruled, with the exc~pt ion  of Excep- 
tion No. 3 and the Exception No. 4 as to the findings of fact i n  the 
referee's report numbered 17 and 18. The court sustains the defendant 
Moore's said 3rd and 4th exceptions. 

"The court considered the exceptions filed by the plaintiffs, C. E. 
Holder and C. H. Holder, and after duly considering same, judicially 
determined that  all of the exceptions of said plaintiffs should be orer- 
ruled except Exceptions Nos. 12 and 13, and the court sustains the 
plaintiffs' Exceptions Nos. 12 and 13. 

"The court finds as a fact  that  H a r r y  P. Cooper was an  agent of the 
Home Mortgage Company a t  the time that  the plaintiffs applied to the 
defendant, the Home Mortgage Company, for a loan of $5,500. 

"The court hereby modifies paragraphs 17 and 18 of the referee's re- 
port, and from the evidence finds that  H a r r y  P. Cooper, a t  the time the 
plaintiffs made application for a loan of $5,500, was a n  agent of the 
Home Mortgage Company. 

"The Court modifies and changes paragraph 18 of the referee's finding 
of fact  as follows : 

' (That the Home Mortgage Company, through its vice president, 
Hodges, agreed to make the $5,500 loan to plaintiffs, the said $5,500 
mas to take up  the $2,500 note that  had previously been giren by the 
plaintiffs and referred to in the pleadings. 

"The court makes an additional conclusion of law as to the report of 
the referee, being paragraph 8, as follows: 

"That the agreement by Rodges, vice president of the Home Mortgage 
Company, is so indefinite that  i t  cannot be enforced, because stipulations 
necessary to a complete contract had not been discussed or agreed to. 

"The court hereby approres, confirms and adopts as its own, in all 
respects, the report of the referee, except as to the changes heretofore 
set forth in this judgment : 

"It  is therefore ordered, adjudged and decreed that  the Unified Deben- 
turc C'orporation, co-holder of the said note and deed of trust described 
in the pleadings, recover of the plaintiffs the sum of $1,953.63, with 
interest from 25 June,  1931, a t  the rate of six per centum per annum, 
and that  the said Vnified Debenture Corporation recover the further 
sum of $1,441 by reason of certain advancements made by said defend. 
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ants in payment of taxes and insurance, with interest as follows: (set- 
ting same forth in detail). 

" I t  is further considered, ordered, adjudged and decreed by the court :  
That  the injunction heretofore issued in this cause be and the same is 
hereby dissolved. 

"That said deed of trust executed by C. E. Holder and wife, Ola 
Holder, and C. H. Holder (unmarried), to the First  National Bank of 
Durham, Kor th  Carolina, dated 1 November, 1927, and recorded in the 
office of the register of deeds for ('lierokee ('ounty, S o r t h  Carolina, in 
Book S o .  04, at page 300, is a first lien upon the real estate described in 
the pleadings; and that the defendant Unified Debenture Corporation be 
and i t  is hereby authorized and empowered to apply to and request the 
trustee in said deed of trust to exercise the power of sale therein con- 
tained, and that  said trustee be, and he is hereby authorized, empowered 
and directed to exercise the power of sale contained in said deed of t rus t ;  
and that  the proceeds from such sale, or so much thereof as may be 
necessary, shall be applied to the payment of said indebtedness due the 
defendant Unified Debenture Corporation, together with interest thereon. 

"That said deed of trust executed by C. E. Holder and wife, Ola 
Holder, and C. H .  Holder and wife, Flonnie Holder, to J. D. hlallonee, 
trustee, for the use and benefit of Moore Supply Company, dated 24 Sep- 
tember, 1930, and recorded in  the office of the register of deeds for 
Cherokee County, North Carolina, in Book No. 103, at page 109, secur- 
ing the sum of $1,80727, be and the same is hereby declared a second 
lien on the real estatc described in the pleadings, and that  any surplus 
remaining after paying the principal and interest of said indebtedness 
due the defendant Unified Debenture C'orporation be applied to the 
satisfaction of said indebtedness due the defendant Fred Moore. This 
the 221~1 day of June,  1938. J. H .  CLEMENTS, 

~ 7 ; d g e  Presiding." 

The Exceptions Nos. 3 and 4 of Fred Moore to the findings of fact of 
the referee's report, Kos. 17  and 18, are sustained by the court below. 
The findings are : 

"17. That  Mr. Cooper was not a t  any time during the year of 1926, 
1927, 1928, 1929, and 1930, the agent of the Home Mortgage Company 
for the purpose of obtaining loans for said Home Mortgage Company, 
and had no authority to bind the Home Mortgage Company to make any 
loans to the plaintiffs herein. 

"18. That  the Home Mortgage Company did not, through its loan 
committee or any other duly authorized officer, agree to make the $5,500 
loan to the plaintiffs referred to in the complaint." 
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The Exceptions Nos. 12 and 13  of plaintiffs, ~ r h i c h  are sustained, are 
as follo~vs : 

"12. The plaintiffs except to the 17th finding of farts  made by the 
referee for the same is contrary to the eridence and the referee should 
have Sound that  for the years 1926, 1927, 1928. 1929 and 1930, H a r r y  P. 
Cooper Tras agent for the Home Mortgage Company for the purpose of 
obtaining loans for said company, and that  lie had authority to bind the 
company. 

"13. The plaintiffs except to the lS th  finding of facts for that the 
same is contrary to the evidence in this case." 

The plaintiffs and defendant Fred Moore made numerous exceptions 
and assignments of errors and appealed to the Supreine Court. The 
inaterial ones and necessary facts will be considered in the opinion. 

R. L. Phil l ips  for plaintilffs. 
Xal lonee cE. Mallonee for defendant  Pred Moore. 
11'. A.  Devin,  Jr., for 'ITicfor S .  Bryant ,  substituted frustee, and Uni -  

Fed Uebenfure  Corporafion. 

C L A R ~ S O K ,  J. When this action x a s  here before, seeking an  injunc- 
tion, i t  was continued to the hearing-205 S. C., '206. From the 
referee's report and conclusions of law and the judgmmt of the court 
below, and a careful review of the entire record, we arc persuaded that  
the judgment on both appeals should be affirmed. The findings of facts 
of the referee indicate that  : 

(1 )  C. E. Holder and wife, Ola Holder, and C. XI. Holder (unmar- 
ried), on 1 Sorernber, 1927, executed a deed of trust to the First  
Xational Bank of Durham, K. C., to secure a long-time loan of $2,500, 
payable to bearer, 12 years after date with certain periodical payments, 
and also to pay all taxes, insurance, etc., tacked on the deed of trust. 
The loan was made through the Home Xortgage Coinpany and the deed 
of trust was properly recorded. 

( 2 )  During the month of Xorember, 1927, the Home Mortgage Com- 
pany transferred for ralue to the First  Xational Bank of Durham, 
Sort11 Carolina, the note and deed of trust executed bv the plaintiffs. 
That  between Sovember, 1927, and February, 1932, the Fidelity Bank 
6; Trust  Company of Durham, Kor th  Carolina, became the holder and 
owner of said note and deed of trust hereinabove referred to. That  the 
Fidelity Bank 6; Trust Company of Durham, S o r t h  Carolina, was the 
holder and on-ner of said note and deed of trust be twen  the dates of 
15  February, 1932, and 25 August, 1936. That  the Urified Debenture 
Corporation acquired title to the note of $2,500 dated 1 Xorember, 1927, 
executed by C. H. Holder. C. E. Holder and Mrs. Ola Holder, payable 
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to bearer and secured by a first deed of trust on property in Nurphy,  
S o r t h  Carolina. That  said United (Unified) Debenture Corporation 
acquired ornership or title to said note for value and became entitled to 
the possession of the deed of trust securing said note during the montli of 
J a n u a r ,  1937, and is now the owner and holder for value of said note. 

( 3 )  Tlie defendant Victor S. Bryant has been duly and legally ap- 
pointed subcltitute trustee in the before nlentioned deed of trust. 

(4 )  That  on 24 September, 1930, the plaintiffs executed to J. D. 
Mallonee, trustee, for the use and benefit of the defendant Fred Moore, 
trading as Moore Supply Company, a note in the amount of $1,507.27, 
payable on or before 2 1  September, 1931, which note was secured by a 
deed of truqt on the lands mentioned and described in the deed recordcd 
in the office of the register of deeds for Cherokee County, S o r t h  C'aro- 
lirla, in Book 94, a t  page 300, nhich note and deed of trust were executed 
by the plaintiffs to the defendant Fred Moore to secure the payment of 
the account for the building material used in the construction of the 
stone building hereinabove referred to ;  that said deed of trust was filed 
for registration and recorded in the office of the register of deeds for 
Cherokee County, Xor th  C'arolina, subsequent to the date of the filing 
and recording of the deed of trust executed by the plaintiffs to the First  
Sa t ional  Bank of Durham, trustee, dated I Sovenibcr, 1927. 

( 5 )  "That on or about 11 July,  1932, the plaintiffs were in  default in 
the pagrnent of the monthly installnients p r o ~ i d e d  for in the said deed 
of trust, and that  further the plaintiffs uere in  default in the payment 
of the city and county taxes against the real estate described in the said 
deed of trust." 

I t  was contended by plaintiffs that  the defendant Honie Mortgage 
Company had breached its contract to lend then1 $5,500, to take up the 
$2,500 mortgage and pay defendant Fred Noore for material, etc., in 
building a nev house on the lot in question. Tlie referee held that plain- 
tiffs were not entitled to recorer any sum for the alleged breach. The 
court below found "That the agreen~ent by IIodge,., vice president of the 
Honle Mortgage Conipaliy, is so indefinite that  it cannot be enforced, 
brcau\e stipulations necessarv to a complete contract had not been dih- 
cu~sed  or agreed to. 

I n  7'llomcis 1 . .  Shooilrrg ( ' / u h ,  123 S. C., 2 S 5  (287), is the folloning: 
" '111 order to conqtitute a ralitl rerbal or n ritten agreement, the parties 
rnust express tlienlsel~es in such terms that  it can be ascertained to a 
reasonable degree of certainty ~ r l i a  t they niean. Alnd if an  agreement 
be so ~ -agne  and indefinite that it i* not possible to collect from it the 
full intent of the parties it is void; for neither the court nor the jury 
can make an agreement for the partie?.' Chitty on Contracts, p. 68." 
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The referee and the court below found all the material facts in  favor 
of the defendant Unified Debenture Corporation. The reference in the 
present action was by consent. I t  is well settled in this jurisdiction that  
in a consent reference, upon exception duly filed to the report of a 
referee, the court below in the exercise of fhe supervisory power, and 
under C. S., 578, may affirm, amend, modify, set aside, make additional 
findings and confirm in whole or in part or disaffirm the report of the 
referee. Anderson v. X c R n e ,  211 S. C., 197 (198) ; Threadgill 1.. 

Bausf, 213 N. C., 226. The decisions are also to the effect that  there 
must be some competent evidence to support the findings of the referee 
or the court below. We think there was sufficient competent evidence to 
support the findings of fact by the referee and the court below. 

Conceding that  there mas a valid enforceable contract for the $5,500 
loan, the undisputed evidence is that  the Hoine Mortgage Company was 
not the owner of the note at  the time. We may repeat what mas said 
in  L e o k  1%. A r m f i e l d ,  187 N .  C., 625 (625) : "If subsequent judgment 
creditors or litigants over the equity of redemption could 'tie up' a first 
mortgage and effect its terms, i t  would seriously impair a legal contract. 
I t  may be 'hard measure' to sell, but this is universally so. The mort- 
gagee has a right to have her contract enforced under the plain terms of 
the mortgage. To hold otherwise would practically nullify the present 
system of mortgages and deeds in trust on land, so generally used to 
secure indebtedness and seriously hamper business. Those interested in 
the equity of redemption have the right of paying off the first lien when 
due. We can see no equitable ingredient in  the facts of -his case. The 
mortgage is not a 'scrap of paper.' I t  is a legal contract I hat  the parties 
are bound by. The courts, under their equitable jurisdiction, where 
the amount is due and ascertained-no fraud or mistake, etc., alleged- 
have no power to impair the solemn instrument directly clr indirectly by 
nullifying the plain provisions by restraining the sale to be made under 
the terms of the mortgage." 

The taxes, insurance, etc., are clearly set forth and tacked on to the 
deed of trust and can be recovered-"The tail goes with the hide." 

On both appeals the judgment of the court below is 
Affirmed. 

DEVIN, J., took no part in the consideration or decision of this case. 
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TV. E. SHUFORD AND SINCT,ilIR R E F I S I X G  COIIPAST T. T H E  TOWN O F  
WATNESVILLE,  A J~EXICIPAL CORPOR.%TIOS: J. H .  WAY. JR. .  NAYOR. 
an-D S. H. JOSES,  &I. 11. KOL.INI) ANI) T. L. BRAMLETT, J~EJXBERS OF 
T H E  EOARI) O F  ALDER~IES OR GOVERSISG ROL)T O F  THE TOWX O F  W A T ~ F S -  
TITLE.  ASD T. H E S R T  GAUDY. INSPECTOR OF B r ~ ~ ~ ) ~ ~ o ~  FOR 1 1 1 k  T o w s  
OF ~~TTATXESVILLE,  S. C'. 

(F i led  21 September, 1938.) 

1. Municipal Corporations 3 35-Ordinance held not in substantial com- 
pliance with C. S., ch. 66, Art .  11 (c) .  

An ordinance which does not provide a comprehensive plan for  the  
zoning of t he  m ~ ~ n i i . i p a l ~ t ~ ,  but merely designates approximately one 11lock 
a c  a "b~isineih qection. Zone A," and  prescribes ctkrtain restrictions t l lerei~l,  
without prolislon for  a he:wing o r  appeal, o r  the  appointment of :I m m n g  
com~niscion or hoard of adjuhtment,  does not comply with the  pro\iwons 
of ch 250, I ' l~bl~c  I ,nv  \ of 1923 (Consolidated Statntec,  ch. 56. i \r t .  11 [c] , , 
and  the  ordint~nce cannot bc upheld under t he  act. 

2. Same-Zoning regulations held not to have been promulgated in sub- 
stantial compliance with C. S., ch. 56, Art. 11 (c) .  

Defendant municipality adopted a n  ordinance restricting gasolinr filling 
stations in a de4gnatcd  pa r t  of the  town. which ordinance fa i l td  to corn- 
ply with the  r e q u ~ r e ~ n e n t s  of ch. 250, Public Laws of 1923. After the ill- 
st i tution of th is  action the  municipality adopted a comprehnisi~c,  zoning 
ordinance which providrd fo r  the  appointment of a zoning cornmiheion 
and  a board of atljustera a s  required by the  act ,  and  which attempted to 
incorporate therein t he  restrictions of the  original ordinance. but the  zon- 
ing commission appointed thereunder did not zone the  ton11 or file any 
final report  with i ts  legislative body. Held: Under the  p r o l i ~ i o l ~ s  of t he  
ac t  no zoning regulation may become effective unti l  a f t e r  a public. hearing, 
and  said public hexring ma;\ not be held nnti l  a f t e r  t he  filing of the final 
report of tllc zoning cominission, ant1 therefore no zoning restriction under 
t he  second ordinance has  been promulgated in Lubstantial compliance with 
t he  s ta tu te ,  and  thc  re5triction incorporated in t he  second ordinance may 
not be  upheld under t he  act. 

3. Same--General law confers power on municipalities to regulate estab- 
lishment of gasoline filling stations. 

I t  i s  not necessary to the  validity of a n  ordinance regulating the  estab- 
lishment of gasoline filling stations in n municipality t ha t  it sul)stan- 
tially comply with the  provisions of ch. 250. Public Lan-s of lF23 (Con- 
solidated Statutes,  ch. X. Art.  11 [c]  I ,  since tlic regulation of filling 
stntions comes within the  Htnte police power which h:ls been conferred 
on municipnlities by the  general law. C. S.. 2673. 2787. 

A mlinicipnl ordinance regulating the  establishment of gasoline filling 
stations within the  city l imits must he impartial ,  f a i r  and  general. : ~ n d  
ap11lr. al ike to a l l  .sithill t he  designated area.  
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5. Same- 
d municipal ordinance forbidding the erection of gasolil~e filling stations 

within an area in which a gasoline filling station is alr~?ndy established 
and allowed to operate, is unlawful as cliscriminatory. 

,IFPI:.\L by plaintiffs from C ' l e n ~ e n f ,  J., at March Term, 1938, of 
H a r w o o ~ .  Reversed. 

This is an  action instituted hy the plaintiffs under chapter 102, 
Public Laws 1031, knov n as the Uniform Declaratory Judgment h t ,  to 
determine their right to erect a filling station on certain qroperty in the 
town of RTaynesville under a building permit issued by the building 
inspector of said town and notwithstanding the terms of an  ordinance 
adopted by the municipal authorities. 

The plaintiff TV. E. Shuford owns and has leased to the plaintiff 
Sinclair Refining Company a certain parcel of land situate on the west 
side of N a i n  Street in said ton.11. ,I huilding permit was duly issued. 
authorizing the plaintiff to erect a filling station on said premises to 
cost approximately $6,000. P1:ins hare  been prepared and the plaintiffs 
are now ready to commence the erection of said building, but the said 
authorities have notified them to desist. I n  prohibiting the erection of 
said building the city authorities are acting under and by virtue of the 
terms of an  ordinance adopted by the governing authoritics of said town 
in  Ju ly ,  1036, subsequent to the issuance of the building permit. This 
ordinance is as follo~vs : 

"Be it ordained by the mayor and board of aldermen of the town of 
Waynesville : 

"Section 1. That  i n  pursuance to chapter 250 of the 13ublic Laws of 
the State of Kor th  Carolina, of 1923, and other statutes wlating thereto, 
and for the purpose of promoting the health, safety and welfare of the 
community, be i t  ordained that  the town of T\raynesvillc be dirided in 
the method provided by said statutes, into zones. 

"Section 2. That  there shall be set aside and established as the first 
zone, to be known as the Business Section 'A,' that  portion of Main 
Street lying south of Depot Street and north of Church Street, and that  
the remainder of said town be hereafter set aside and established in 
separate zones as may be determined, pursuant to said statutes. 

"Section 3. That  within the limits and fronting on said Main Street 
between Depot Street and Church Street, named as Business Section 
'A,' no gasoline service or filling station shall be built, enlarged or 
reconstructed, and the construction and erection of business houses or 
other buildings within said district shall be permitted only in accordance 
with the rules and regulations established for said zones. 

''Section 4. Tha t  any person, firm or corporation violating any pro- 
vision of this ordinance shall be guilty of a nlisdeineanor and upon con- 
viction shall be fined $50.00 for each and every offense." 
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After institution of this action the gorerning board of the town of 
K a p e s r i l l e  adopted a Comprehenqire Zoning Ordinance under the 
proriiions of Article 11 (e)  of chapter 56 of the Consolidated Statutes, 
71-hich i i  a codification of chapter 250, I'ltblic Lams 1923, and acts 
amendatory thereof. The latter ordinance appoints a Zoning Comniis- 
sion and a Board of Adjusters as provided by said act. The Zonirlg 
Commission thus appointed has not zoned said town or recommended 
the boundariei of various original districts or adopted appropriate regu- 
lations to be enforced therein; nor has it filed ai ir  final report mith the 
1egi.lative body of said town. The plaintifb tendered additional find- 
ing. of fact which the court declined to make and the plaintiffs escepted. 
The plaintiff. like~r-iee tendered judgment requesting the conrt to eon- 
clude as a matter of law that the ordinances in question are void and 
unenforceable. for t ha t :  ( a )  Same were not passed and promulgated as 
required by statute;  (b )  same are unreasonable, discriminatory and in 
T iolation of the State and Federal Constitutions; (c)  they are designed 
to operate retrospectively in so f a r  as the plaintiff., are concerned by 
beeking to diiturh ~ e i t c d  right?. The court declined to sign this judg- 
ment slid the plaintiffq esceptcd. The court signed judgment against 
tlie plaintiffq. as appe:rri of record, :nd  the plaintiffs excepted and 
apl'ealed. 

Lce d Lec  f o r  plaintif fs,  uppel lnnfs .  
X o r g a n  d? TT7ard for de fendan t s ,  appellees. 

B-IRSHILL, J. Governing authorities of municipal corporations in 
Sor t l i  Carolina were first vested v i t h  authority to adopt zoning ordi- 
nances by ch. 250, Public L a ~ i s  1923. This act requires that  ordinances 
adoptcd under authority thereof shall: ( a )  Be made in accordance with 
a com~)rrhcnqi~  e l h n ;  (b )  proricle for the manner in nhich  such regu- 
larion. and re.trictions and the bouiitlaries of such districts shall be 
determined. e-tablished and enforced; (c)  prol-ide for the appointment 
of a con~miwol l  to be knonn as the Zoning Commission to recommend 
the boniidarics of the ~ a r i o u s  original districts and appropriate regula- 
rlon. to he enforced therein; ((1) p r o ~ i d e  for tlie appointment of a 
Coartl of Aldjustment to hear and decide appeals from and review any 
older. requiremelit, decibion or determination made by administrative 
official charged ~ v i t h  enforcement of any ordinance adopted pursuant 
to thi i  act. I t  further provides that  no regulation, restriction or boun- 
dary determined or establiqhed by proper authorities under said ordi- 
nance illall become cffectire until after a public hearing upon fifteen 
days notice is had, and that  such hearing shall not be held until after 
the zoning commission has filed its final report recommending the boun- 
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daries of the various original districts and appropriate regulations to be 
enforced therein. 

The original ordinance, adopted 15 July,  1936, is not i n  accord with 
a comprehensive plan and does not provide for the zoning of the town 
as a whole. I t  merely sets aside and establishes approximately one block 
of the business section of said town as "business section, Zone A," N o  
provision for hearing or appeal is provided. N o  zoning commission or 
board of adjustment is appointed or provided for. 

When measured by the requirements of the act of the Legislature, 
under authority of which it purports to h a ~ e  been adopted, i t  appears 
that  the ordinance does not substantially comply with the terms of said 
legislation. I t  cannot be upheld under that  act. 

The adoption of the second ordinance will not avail the defendants. 
The town of Waynesville has not been zoned thereunder and plaintiffs' 
property has not been placed in any restricted zone or area. The zoning 
commission has not filed a report recommending boundaries of the 
various original districts and appropriate regulations to be enforced 
therein, or complied with the other requirements of the act. While this 
ordinance attempts to incorporate the original ordinance, it is expressly 
~ r o v i d e d  in the act of the Legislature that  no regulation, restriction or 
boundary shall become effective until after a public hearing, and that  
said p b l i c  hearing shall not be held until after the filing of the final 
report of the zoning commission. Consequently, the attempt in the 
second ordinance to zone business section "A" under the terms of said 
act is invalid. 

That  the ordinance under consideration fails to comply with the stat- 
ute authorizing the zoning of a municipality does not necessarily mean 
that  it is void. I t  has heretofore been held by this Court that  the 
regulation of gasoline filling or gasoline storage stations, and other busi- 
ness establishments, comes within the police power of the State, and 
that such power is specifically conferred upon municipal corporations by 
the general lam, C. S., 2673 and 2787, has been held by this Court in a 
number of cases. Ordinances prohibiting erection of a private hospital 
within 100 feet of a residence in  the corporate limits of Winston-Salem, 
Lawrence c. S i s s e n ,  173 N. C., 359; the establishment, maintenance or 
operation of a lumber yard or wharf in the residence section of S e w  
Bern, T u r n e r  v. S e w  Bern,  187 S. C., 541; the erection and operation 
of a filling station in the residence section of Wake Forest, W a k e  Forest 
1'. X e d l i n ,  199 S. C., 83, 154 S. E., 2 9 ;  the maintenance or operation 
of a gasoline filling station within 150 feet of the outside boundaries of 
the property of the dhoskie Graded School, Ahoskie c. J ioye ,  200 K. C.. 
11, 156 S. E., 130, have been held valid and enforceable See also S. I.. 
Boss, 171 S. C., 781 ; S. 1 . .  T7nnhooX., 182 K. C., 831 ; Tlrrrger 1 % .  Smith ,  
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156 N. C., 323; Brunsu'ick-Ballce Co. v. i l lecklenburg,  181 S. C., 386. 
However, such ordinances are valid and enforceable only when they are 
not arbitrary or discriminatory and operate uniformly on all persons 
similarly situated, the district from which such business is excluded 
being selected in the exercise of that  reasonable discretion necessarily 
accorded the lawmaking power. Whenever i t  appears on the face of 
the ordinance, or from the facts shown by the evidence, that  persons, 
firms or corporations operating filling stations or other business estab- 
lishments within the prescribed territory were exempted from the pro- 
visions of the ordinance, thus resulting in discrimiaation, the ordinance 
has been held void. B u r d e n  c. d h o s k i e ,  198 N .  C., 92, 150 S .  E., 808; 
M a c R a e  c. Fnye f t ec i l l e ,  198 S.  C., 51, 150 S. E., 810; Clintotl c. Oil Co., 
193 S. C., 432, 137 S.  E., 183; Bizzel l  2'. Goldsboro, 192 h'. C., 348, 
135 S. E., 50. Such ordinances must be in  accordance with a general 
or uniform rule of action and must apply to all alike within the pre- 
scribed territory. I t  must be impartial, fa i r  and general. I t  would be 
unreasonable and unjust to make under the same circumstances an act 
done by one person penal and done by another not so. Ordinances which 
have this effect cannot be sustained. Burger  z'. Smith, supra ; Bizzell  I - .  

Goldsboro, supra.  
A gasoline filling station is a legitimate enterprise and is not a 

nuisance per se. X a c R a ~  v. F a y e t f e d l e ,  supra.  Ordinances prohibit- 
ing the niaintenance and operation of filling stations within specified 
territory har-e been sustained upon the theory that  the peculiar facts 
and circumstances of the situation made the operation of such stations 
within such locations a nuisance in fact. I t  is said by S t a c y ,  C'. J., in 
117ake Forest 1 . .  Medl in ,  supra,  t ha t :  " I t  is clearly within the police 
power of the State to regulate the business of operating such stations 
and to declare that in particular circumstances and in particular locali- 
tie5 ( i . c . ,  the residential section of a thickly populated t o ~ ~ n  or city), a 
gasoline filling or gasoline storage station shall be deemed a nuisance in 
fact and in law, provided this power is not exerted arbitrarily, or with 
unjust discrimination, so as to infringe upon rights guaranteed by the 
State and Federal Constitutions. Rein~ncrrz I , .  Little R o c k ,  237 L-. S., 
171, 59 L. Ed., 900. So long as the regulation is not shown to he clearly 
unreasonable and arbitrarr ,  and operates u n i f o r m l y  on all persons simi- 
larly situated, the district itself being selected in the exercise of that  
reasonable discretion necessarily accorded the lawmaking power, i t  can- 
not be judicially declared that  there is a deprivation of property without 
due process of law, or a denial of the equal protection of the law, within 
the meaning of the constitutional provisions on the subject." 

The court below found as a fact "that within the area described in 
the ordinance of the defendants dated 15 July,  1936, and on the west 
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side of N a i n  Street, there is a filling station in  operation; that  on the 
east side of Main Street, near and just below the point where Depot 
Street, which is not a through street, intersects with Main Street, a 
gasoline serrice station is in operation; that  also on the east side of 
Main Street north of the point where i t  is intersected by Church Street, 
which is not a through street, and immediately south of the intersection 
of Pigeon Street with Main Street, two gasoline service stations are now 
in operation." Thus, i t  appears from said finding tha ,  the said ordi- 
nance is not uniform and does not apply alike to all within the desig- 
nated territory. I f  the operation of plaintiff's filling staiion within said 
territory would constitute a nuisance and endanger the health or safety 
of the citizens of Waynesville the other filling station within this pro- 
hibited territory would of necessity likewise be a nuisance. The opera- 
tion of' one is prohibited; the operation of the other is not. Thus, the 
ordinance is arbitrary and discriminatory and constitutes an unlawful 
restriction of the property rights of plaintiffs. I t s  practical effect is to 
give a monopoly to the serrice station now being operated in the area 
and it falls within that  class of ordinances condemned by this Court in 
Burden 2). dhoskie, supra, and XacRae c.. Fayetfez'ille, supra, and cases 
there cited. 

There is presently no ral id restriction upon plaintiffs' right to erect 
the proposed building. The judgment of the court below is 

Reversed. 

11'. 0. BURGIN v. SORTH CAROLISA STATE BOARD O F  
ELECTIOSS ET AL. 

(Filed 2 1  September, 1938.) 

1. Elections 5 7-State Board of Elections is given supervision over prima- 
ries and elections and has duty to compel observance of election laws. 

The State Board of Elections has general supervision oTier the primaries 
mu1 elections in the State. with authority to promulgate 'egally consistent 
rules and regulations for their conduct, and to compel the observance of 
the elections laws by county boards of elections. C. S.. L923, as amended 
by ch. 163, Public Laws of 1933, and the duty of the State Board to 
canvass the returns and declare the count, ch. 165, sec. 9,  Public Laws of 
1933, does not affect its supervisory power, which perforce must be eser- 
cised prior to the final acce~taiice of the returns made by the county 
boards. 

2. Same-- 
The courts will not undertake to control the State Board of Elections in 

the exercise of its supervisory duties so long as such sup~rvision confornls 
to  the rudiments of fair play and the relevant statutes. 
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3. Elections 15-In this action to rcstrain certification of candidate h) 
State Board of Elections, validity of particular challenged votes held 
not prewnttd for determination. 

In an action to rrstrnin tlie State Roard of Electionc: from ccrtifj ing :I 
candidate nq the Democratic nominee for C'ongrebk 111 a c~ongreiilonnl 
district, on the ground that the State Board was Without nnthority to 
in\truct certain county boards of elections in the district in regard to the 
taliclity of chall~nged ballot<, findings of the trial court that a nuinl~er 
of ~ u ~ r ~ g g i t e l e d  perwns ~ o t e d  111 one of the counties and that certain 
absentee ballot5 were errolieouily counted, ant1 that Repnl)lican electors 
participated in the primary therein, are irrelevant, such matters not bring 
properly before tlie ('ourt upon the csliallenge of anthority of tlick State 
Board of Elections. Rozr.la)!d r. B o n r d  of B l r r t ~ o ~ ~ s .  184 S. C., T S ,  cited 
and distinguished. 

4. Elections IS--Returns may not be impeached by chairman of county 
h a r d  \\ho participated in meeting mhich passed upon aud certified 
their correctness. 

When a county board of elections malrei aincnded returns in accordance 
with instructions: of the State Board of Elections. which admittedly acted 
in good faith in iswing its instructionr, and the amended retnrni a re  
regular on their facc, tliry may not Iw impeached by affidavit of tllr chair- 
man of the county board who part ic ipted in thc meeting nhicll 1m~sc.d 
upon and certified to the correctness of the ainended retiirni 

5. Same--Count) boards must act on instructions from State Board of 
Elections as a body in a dulj assembled legal session. 

When the State Board of Elections instrncts ccrtain c o n n t ~  Iwnrds of 
elections to  amend their respective returns in accordance with tlie State 
Board's rulings on protests challenging the ralidity of certain balloti, it 
is necesiary for the county board9 to hear the challenges and make the 
amended returns acting as  a body in a duly assembled legal session, and 
action taken and amended returns made by two inemhcr~ of the connt) 
board of each county, respectirely, without notice to the third member, are  
void a s  a matter of law. 

6. Elections 17- 
A candidate is entitled to reitrain the State Board of Electionr from 

certifying his opposlng candit1:lte as  tlie Democratic nominee until final 
returns have been received from :ill the county boards, each acting as a 
body in duly assembled legal ses4on. 

APPEAL by defendants f r o m  H t r r r i s ,  J . ,  a t  Chambers  i n  Raleigh, 22 
August,  1935. F r o m  WAKE. 

C i r i l  action to  restrain the  defendants f r o m  certifying C. B. Deane 

as  the Democratic nominee f o r  Congress i n  the E i g h t h  Congressional 

District as  a result of the run-off p r imary  held on 2 J u l y ,  1938, and t o  

require the defendants, by wr i t  of mandarnus and  manda tory  injunction, 

to declare the plaintiff the  r ightful  Democratic nominee f o r  said office 

as  a result of the  said p r i m a r y  election upon the basiq of the lawful  

returlls filed nit11 the defendants. 
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The essential facts are these: W. 0. Burgin and C. 13. Deane were 
opposing candidates for the Democratic nomination for Congress in the 
Eighth Congressional District of Kor th  Carolina in  the run-off primary 
of 2 July,  1938. Upon the face of the original returns made to the State 
Board of Elections by the several county boards of election comprising 
the district in question (twelve in  number), the plaintiff, W. 0. Burgin, 
received a majority of 75 votes over his opponent, C. B. Deane. After 
certification of the returns by the county boards as aforesaid, upon pro- 
tests filed, recounts were ordered by the county boards of Davidson, 
Union, Montgomery and Richmond counties. As a result of these re- 
counts and returns made thereon, the plaintiff's majority was increased 
to 135 rotes-the total vote being: F o r  Burgin, 19,285. F o r  Deane, 
19,144. 

Thereafter, upon protest filed and demand made, hearmgs were held 
in  Raleigh before the State Board of Elections with reference to the 
conduct of the said primary election in  the four countie:, above named 
and the alleged invalidity and irregularity of certain ballots cast and 
counted or discarded in  the said four counties. The State Board of 
Elections, by a majority vote, adopted separate resolutions, applicable 
to the counties named, and directed that  the attention of the county 
board in each of the four counties be called to the resolution pertaining 
to said county. 

I t  appears that  i n  Union County a number of congressional ballots 
were found in boxes other than  the congressional box, which were dis- 
carded by the precinct officials and the county board of elections pursu- 
ant  to the long-established custom in  said county, and also to the pub- 
lished instructions sanctioned by the county board of elections. 

I n  the resolution of the State Board of Elections addressed to this 
situation i t  was provided that  "the returns of the Board of Elections of 
Union County . . . be returned to the Board of Elections of Union 
County with instructions that  said board cause all congrc~ssional ballots 
deposited in boxes other than the congressional box (except the recorder's 
box in North Monroe Precinct No. 2)  to be counted and to cause said 
ballots so counted to be included in the certification to this board by 
the Union County Board," etc. 

Thereafter, on 8 August, 1938, the Union County Board of Elections 
met and amended its returns by including therein 41  ballots found in 
boxes other than the congressional box (exclusive of the recorder's box in 
North Monroe Precinct No. 2 ) )  which were ascertained to be divided 
11 for the plaintiff and 30 for his opponent. 
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Protests were filed before the Montgomery County Board of Elections 
by candidate Deane challenging the validity of certain absentee ballots, 
and, as a result, 27 of said ballots mere discarded as void and 53 were 
found to be valid. Both candidates, Burgin and Deane, appealed from 
this ruling to the State Board of Elections. The  State Board sustained 
the county board in its ruling on the 53  ballots found to be valid, and 
reversed its ruling as to 25 of the 27 ballots found to be void. Upon 
such findings and conclusions of law, the State Board of Elections 
instructed the Montgomery County Board to amend its returns so as to 
show an additional 25 votes for candidate Burgin, which was accord- 
ingly done. 

A protest was filed before the Richmond County Board of Elections 
by candidate Burgin challenging the validity of certain absentee ballots, 
and, as a result, 95 of said ballots were discarded as void. Candidate 
Deane appealed from a portion of this ruling to the State Board of 
Elections. The  State Board sustained the appeal as to 14  of said ballots 
and directed the Richmond County Board of Elections to reform its 
returns so as to include 14 additional votes for candidate Deane. 

Pursuant to the order of the State Board, two members of the Rich- 
mond County Board signed what purports to be amended returns giving 
candidate Deane 14 additional votes, but this was done without any 
meeting of the board and without the knowledge or consent of the third 
member. 

Protests were filed before the Davidson County Board of Elections by 
candidate Deane challenging the validity of certain votes, and, as a 
result, the returns were changed or corrected in several particulars. Not 
being satisfied with the disposition of his protests by the county board, 
candidate Deane appealed to the State Board of Elections. I n  his "case 
on appeal," and again a t  the hearing, new and additional challenges were 
made which had not been presented to or passed upon by the county 
board. As a result of the hearing before the State Board, the returns 
from the Davidson County Board were "rejected . . . and . . . 
returned to the Board of Elections of Davidson County for correction 
by eliminating therefrom fraudulent, illegal and void absentee votes"; 
and further, the county board was "directed forthwith to eliminate 
fraudulent and void ballots and to ascertain and certify the number of 
legal ballots cast," etc. 
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Conferences vere  held with two members of the Daridson County 
board ~ h o  came to Raleigh and, under protest, certified t l a t  162 ballots 
for Burgin and 6 ballots for Deane were voided "by order and direction 
of the State Board of Elections." This amendment to the returns, so 
signed and filed with the State Board of Elections, was not considered or 
passed upon by the entire membership of the county hoard, but was 
signed in the absence of and without notice to the third member of the 
board. N o  opportunity was given to the third member to consider the 
proposal or to present his views to the board, either i n  or out of meeting. 

The amended returns from the four counties abore n~entioned, com- 
piled and tabulated with the undisputed returns from the renlaining 
eight counties in the district, show candidate Deane to hare  a majority 
of 23 votes. The State Board of Elections thereupon declared its inten- 
tion so to certify the result; whereupon, the plaintiff instituted the 
present action. 

Tlie tr ial  court being of opinion that  the amended returns from 
Union, Richmond and Daridson counties were void as a matter of law, 
and that  upon the basis of the legal and valid returns filed with the 
State Board of Elections, the plaintiff is entitled to bs declared the 
Democratic nominee for Congress in the Eighth Congreesional District 
of Xor th  Carolina, entered judgment accordingly, from which the de- 
fendants appeal, assigning error. 

TI'. F.  B r i n k l e y ,  H.  R. R y s e r ,  and J .  C. B. E h r i n g h a u s  for plaint i f f ,  
appellee. 

A f f o m e y - G e n e r a l  i l l c X u l l a n  and  A s s i s f a n f  Af forneys-Cleneral  B r u f o n  
and  W e t f a c h  for defendants ,  appellants.  

L. P. A fcLendon ,  amicus  c u r i ~ .  

STACY, C. J. I t  is provided by C.  S., 5923, as amended by ch. 165, 
Public Laws 1033, that  the State Board of Elections shall have '(general 
superrision over the primaries and elections in the State," with author- 
i ty  to promulgate legally consistent rules and regulations for their con- 
duct ;  and fur ther :  ' ( I t  shall be the duty of the State Board of Electioils : 
. . . To compel the obwrrance, by election officers in the counties, 
of the requirements of the election laws, and the State I3oard of Elec- 
tions shall have the right to act on complaints arising by petition or 
otherwise, on the failure or neglect of a county board of elections to 
comply with any part of the election laws pertaining to their duties 
thereunder." 

Tlie fact that  after the returns are in, the State Board of Elections is 
to canvass the returns and "determine n-hom they ascertain and declare 
by the clount" (1933, ch. 165, see. 9 )  to be nominated or elected is not to 
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be construed as a denial or negation of its snpe r~ i so ry  powers, which 
perforce are to he exercised prior to the final acceptance of the several 
returns. S o r  will the courts undertake to control the State Board in the 
eserciie of it.; duty of grneral supervision so long as such supervision 
eonforn~s to the rudinlents of fa i r  play and the statutes on the subject. 
B ~ o z c n  c. C'os fcn ,  I76 S. C'., 63. 96 S .  E.. 659. 

I n  the instant caie, there is no charge of arbitrariness on the part  of 
the State Board of Elections. only it3 authority is questioned. Indeed, 
i t  is found a. a fact "that the State Board conducted said hearings and - 
investigations in absolute good fai th and with high purpose and that  this 
has not been questioned by either the plaintiff or his attorneys." 

T h a t  n7as said in R o w l a n d  c. B o a r d  o f  E l e c f i o n s ,  184 S. C., 78 ,  113 
S. E., 629, is not presently applicable, for there mTe were dealing with 
alleged disqualifications of electors on the ground of party affiliation. a 
matter at that  time, and perhaps now, properly determinable by the local 
registrars and judges of election. C. S., 6031. At  any rate, the original 
finding of the tr ial  court that  Republican electors participated in the 
primary in  Richn~ond County is beside the point or dehors  the inquiry. 
So, also, are his initial findings that  a number of unregistered persons 
voted therein and that  certain absentee ballots were erroneously counted. 
These matters were not properly before him. Furthermore, it  will be 
observed that  the authority of the State Board mas not inrolvetl in the 
B o w l a n d  case,  sztprii, and that  the decision was rendered prior to the 
amendatory act of 1933. 

With  the power of general superrision residing in the State Board of 
Elections, here admittedly exercised in good faith, we fail to perceive 
wherein the amended returns from Union County can be declared void as 
a matter of lam. B e l l  c. B o a r d  of E l e c f i o n s ,  188 X. C., 311, 124 S. E., 
311. They appear regular on their face, and they are impeached only 
by the affidavit of the chairman of the board who participated in the 
meeting, duly called and held for the purpose of-passing upon the 
amended returns, and who certified to their correctness. As bearing - 
upon this circumstance, it is recalled that jurors are not allowed to 
impeach thcir verdict, C'ort? 1 % .  S i n g l c f o n ,  130 N. C., 361, 51 S .  E., 1019, 
and the oficial return of a sheriff may not be overthrown by the oath 
of a single witness. C'onzrs. .c. S p e n c e r ,  174 S. C., 36, 93 S. E., 439 ; 
HcIntosh, S. C. Prac.  & Proc., 851. There is error i n  the court's ruling 
in respect of these returns. 

The amended returns from Montgomery County are not challenged, as 
they lrTere favorable to the plaintiff. 

Upon the facts appearing of record, to ~ h i e h  no exception is taken, 
we agree with the tr ial  court that  the purported amendments to the 
returns from Richmond and Davidson counties are void as a matter of 
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law. They are not the result of action by the respective boards duly 
assembled for the purpose. Bri t t  v .  Board of Canvassers, 172 N .  C., 
797, 90 S. E., 1005. The decisions are generally to the effect that  a 
governing body, e.g., municipal council (19 R. C. L., 884) or board of 
county commissioners (7  R. C. L., 941), can only act ss a body and 
when in legal session as such. O'Neal v. W a k e  County ,  1196 S. C., 184, 
145 S. E., 28;  London v.  Comrs., 193 N .  C., 100, 136 S. I<., 356; Cotton 
Jlills v. Comrs., 108 N .  C., 678, 1 3  S. E., 271; R o c k i n g ~ ~ n m  County  v .  
L u f c n  Bridge Co., 35 F.  (2d),  301. The same rule applicss to an  admin- 
istrative agency when acting in a quasi-judicial capacity. Leastwise, a 
county board of elections may not change or amend its returns to the 
State Board without some official action on its part. Bell v .  Board o f  
Elections, supra. 

Moreover, some of the challenges affecting the vote in Davidson 
County have not been presented to or heard by the Davidson County 
Board of Elections. This, likewise, might avoid the attempted amend- 
ment of the returns from that  county, if due process is to be observed in 
such matters. Morgan v. U. S., 82 Law Ed., 757; Harr t l l  v. Welstead,  
206 N .  C., 817, 175 S. E., 283; M a r k h a m  v. Carver,  138 S. C., 615, 
125 S. E., 409. 

Plaintiff is entitled to a stay until final returns hare  been received 
by the State Board of Elections from the county boardi; of Richmond 
and Davidson counties and to await the result of these returns. Johnston 
2.. Board of Elections, 172 N .  C., 162, 90 S. E., 143; Swaringen v .  
Poplin,  211 N. C., 700, 191 S. E., 746. 

E r ro r  and remanded. 

.\. R. LOSG v. EAGLE 5, 10 AND 2% STORE COMPANY, IS"2ORPORATED, 
A N D  J. E. SESTER, ASSISTANT MANAGER. 

(Filed 21 September, 1938.) 

1. False Imprisonment 5 %Evidence held for jury on question of whether 
assistant manager of store caused arrest of customer. 

Evidence that the assistant manager of a store immediately preceded a 
customer out of the store, that when the latter came out of the door the 
assistant manager was on one side of the door and a police officer on the 
other, that another officer in a police car was waiting in front of the 
store, that the officers arrested the customer without parley, and that the 
assistant manager got into the police car with them and was personally 
present and actively engaged in the search of the customer a t  the police 
station, and when asked by the customer whether he had had him arrested 
for stealing a screw driver, which was u~~mrapped in the customer's pocket. 
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stated he had seen the customer put it  in his pocket ~vithout paying for it ,  
is held sufficient to be suhmitted to the jury on the question of whether 
the assistant manager hail caused the arrest of the customer. 

2. Corporations #a 20, 23: Principal and Agent CjlO--Evidence held for 
jury on question of authorit) of assistant manager to cause arrest of 
customer. 

Evidence that the aqsistarit manager of a store corporation had a cus- 
tomer arrested to recover goodi he mistakenly thought the customer had 
stolen is sufficient to be \ubmitted to the jury upon the questioil of 
whether causing the arrest mas within the <cope of the assistant man- 
ager's apparent authority to protect his employer's goods agaiii5t injury 
and theft, and the arreht having been made as  the customer was leaving 
the store and the customer Iraving been \earthed a t  the instance of the 
assistant manager for an article still in his possession, the contention that 
the arrest was to avenge the supposed theft, which mould be outside the 
assistant manager's apparent authority, is untenable, the arrest being n 
part of the yes geutcc, and direct authority therefor or ratification hy the 
principal being unnecessary. 

3. False Iniprisonnient 1- 
The fact that an arrest is made by officers of the law is no defense to 

an action for false arrest when the officers make the arrest a t  the insta~ice 
of the individual defendant acting within the apparent scope of his em- 
ployment by the corporate defendant. 

4. Master and Servant Cj 21b: Principal and Agent Cj 7- 
When there is doubt as  to the scope of the employee's authority, it must 

be resolved in favor of the injured third person and the question sub- 
mitted to the jury, since the employer places the employee in position to 
do the wrongful act. 

APPEAL by defendant Eagle 5,  10 and  25c S tore  Company f rom 
Clement, J., a t  J a n u a r y  Term, 1938, of HAYWOOD. NO error .  

T h e  plaintiff brought this action to recover damages for  a false arrest 
which i n  his complaint he alleges was brought about  by the  Store Com- 
pany  through J. E. Senter,  assistant manager  of defendant's department  
store i n  Canton. T h e  Store Company answered denying the mater ial  
allegations of the  complaint,  and  then as a f u r t h e r  defense denied lia- 
bility upon  the ground t h a t  the  assistant manager  was not act ing within 
the  scope of his  authori ty  i n  making  the  arrest.  

T h e  plaintiff testified t h a t  he  went to  the  department  store of the  
defendant i n  Canton, and  while his  wife was making  other purchases, he 
was looking about  the store, a n d  purchased a n d  paid f o r  a five-cent 
screw driver, which he  placed i n  his pocket unwrapped, which he was 
permitted t o  do by  Miss Smathers ,  a salesgirl who sold h i m  the screw 
driver. He remained i n  the  store about  twenty minutes, and  when his  
wife had  finished her purchases plaintiff walked down toward the  f ron t  
door. Senter  had come down toward the f ron t  f r o m  the back end. 
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K h e n  plaintiff walked to the door there was a police car waiting in front 
of the store, while Senter stood on the right of the door and a policeman 
stood on the left. The policeman in the car called to Long and told him 
to come, that he would have to go to the town hall. Plaintiff protested 
that 1~ did not hare  time to go, but was told by the policeman that he 
~ o u l d  have to go. H e  was compelled to go with the two policemen and 
Senter down to police headquarters, where he was compelled to empty 
his pockets, laying out upon the table his knife, pocketbook, a little 
daybook, his eyeglasses, and the screw driver. Quoting f:om the record : 
"Then  they said that was all I had, Senter said that was the screw 
driver I had and I asked him if hc had me arrested for stealing a scren- 
driver, and he said he saw me put i t  in my pocket without paying for it, 
and I said I had bought it, and he said, 'Who from?'  and I said, 'From 
Katherine Smathers.' At the time of this conversation a d  at  the time 
I pulled the articles out of my pocket Senter was standing by my side on 
the right side. 

"After I had taken the things out of my pocket the police felt over me 
and searched me and Senter took the screw driver and said that was what 
I was arrested for." 

After the explanation made by plaintiff, Senter and a policeman 
returned to the store, and another policeman in charge (of the plaintiff, 
the latter still under restraint, followed. At this time plaintiff had the 
screw driver. 

Upon returning to the store, plaintiff returned the !screw driver to 
Senter and demanded his money back, and Senter returned the five cents 
paid for it. At the same time, Mrs. Long demanded back the money 
which she had paid for her purchases and, upon Senter's order, the 
nloney was refunded to her and she returned the purchases and they left 
the store. 

I t  is not necessary here to summarize the evidence relating to the good 
character of the plaintiff and other testimony relating to the q u a n f z i w ~  
of damages. 

S ~ n n f h e r s  & iVeekins  for plaint i f f ,  appellee'. 
TT7kiflock, Dockery  d Shazc a n d  F. E. A l l e y  for de fendan t ,  appel lant .  

SEAWELL, J. The defendant relies entirely on the motion for nonsuit 
at  the conclusion of the plaintiff's evidence. I t  insists that  this motion 
should have been allowed upon the ground that  there was no evidence 
from which a valid inference could be drawn that (1 )  Senter, the assist- 
ant manager, caused the arrest to be made, and ( 2 )  that  he was acting 
within the scope of his duty and authority and about his master's busi- 
ness in making the arrest. 
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1. The evidence, both direct and circumstantial, is sufficient for sub- 
mission to the jury on this point. 

Senter, with timely precision, preceded the plaintiff to the exit, and 
when the latter came out of the door he found Senter standing on one 
side of the door, a policenlan on the other side, and an  officer i11 a police 
car, i n  readiness for his reception. The officers, without parley, pro- 
ceeded to make the arrest. Information had obviously been given by the 
only person shown to hare  entertained the notion that  plaintiff was a 
fit subject for police attention-Senter. Senter got into the police car 
and was personally present and actively participating in the search, 
identifying the screw driver, nhen  found on plaintiff's Iprson, as being 
the object of the search. 

TVhcn asked by plaiiltiff if he had had him arrested for stealing a 
screw driver, Senter replied that  lie had seen him put it in his pocket 
iiithout paying for it. 

Defendant's counsel give more serious attention to the second propo- 
sition. 

2. Senter was assistant manager of the Store Company. While such 
a description might not indicate the exact scope of his duties or author- 
ity, still, taken in its ordinary meaning, and in connection with the 
evidence as to the duties which Senter was openly performing in the 
store the day of the arrest, it  was sufficient to raise an inference that  he 
was a t  least clothed with authority to protect his employer's goods 
against injury and theft. 

I n  K e l l y  e. S h o e  C'o., 190 K. C., 409, 130 S. E., 32, Just ice  ITnrser 
said for the Court:  "The term 'manager,' applied to an  officer or repre- 
sentative of a corporation, implies the idea that  the management of the 
affairs of the company has bccn committed to him with respect to the 
property and business under his charge. Consequently, his acts in and 
about the corporation's business, so committed to him, i5 within the scope 
of his authority. 5 Words and Phraqes, 4319; S u l l i c ~ r n  u. Ecans -Xorrzs -  
Tt 'hifney Co., 54 Gtah, 293. The designation 'manager' implies general 
power, and permits a reasonable inference that  he was invested with the 
general conduct and control of the defendants' business centered in and 
about their Ti lmington store, and his acts are, nhen committed in the 
line of his duty and in the scope of his employment, those of the com- 
pany." 

I t  is pointed out by the defendant, howerer, that  even this does not 
warrant an  inference that Senter had authority to proceed against this 
plaintiff in order to avenge any theft or supposed theft from the com- 
pany, and to hal-e the plaintiff punished therefor. The  defendant con- 
tends that  this was the sole purpose and effect of Senter's conduct and 
that, therefore, under the rule laid down in Lumm c. Charles  S f o r e s ,  
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201 N. C., 134, 159 S. E., 444, the defendant is ab~~o l red  from any 
liability in connection with the conduct of its assistant manager. 

I n  this case the defendant is not particularly aided by the fact that  
the arrest and search of plaintiff was made by officers of the law. I n  
Dickerson c. Refining Co., 201 h'. C., 90, 911, 159 S. E., 446, we find the 
pertinent observation: "When the servant is engaged in  the work of 
the master, doing that  which he is employed or directed to do, and an  
actionable wrong is done to another, either negligently or maliciously, 
the master is liable, not only for what the servant does, but also for the 
ways and means employed by him in performing the act in question. 
d n g e  c. W o o d m e n  (173 N .  C., 33, 91 S. E.. 586) ; Reinhard on Agency, 
supra;  Bucken  c. R. R., 157 N. C., 443, 73 S. E., 137; ' etc. I n  so f a r  
as i t  affected the liability of the company, Senter's action in calling in 
the policemen put the defendant in no more advantagec~us position than 
if he had called to his assistance any other persons of sufficient strength 
and willingness to detain the plaintiff and search his person. 

I n  some instances, as in L a m m  c. Charles Stores, supra (where a 
warrant was sworn out more than three months after the supposed 
offense mas committed), the arrest could hardly be considered as a part  
of the res gestct! attending the original transaction, since the time elapsed 
and the character of the proceeding taken might indicate that  the con- 
duct was merely in vindication of the l aw;  and proof of a distinct and 
direct authorization or ratification of the act would be required, not to be 
inferred from the circumstances of the case, before liability is established 
on the theory of respondeat superior. 

But  in this case we do not have to go that  f a r  in order to attach lia- 
bility to his employer for the conduct of Senter. The arrest of the 
plaintiff a t  the instance of defendant's assistant manager, and a search 
of his person for an  article just acquired and still in his possession, in 
the immediate presence and a t  the instance of Senter, must be regarded 
as one continuous transaction, insulated by neither t me nor circum- 
stance from a valid inference which the jury might draw that the con- 
duct of the assistant manager was directed, mistakenly as it proved, to 
the iinmediate protection of his employer's property against theft and 
its recovery from the thief, and that  his action was well within the scope 
of his authority. h-elly T. Shoe Co., supra;  B e r r y  1 % .  21. R., 155 S. C., 
287, 71 S. E., 322; Brockwell c. Telegraph Po., 205 N .  C., 474, 171 
S. E . ,  784. 

We are not unmindful of the suggestion of counsel that  it n-as very 
improbable that  Senter would have gone to all this trolble to recover a 
fire-cent article. Perhaps five-cent articles comprised the bulk of de- 
fendant's stock. At any rate, it  might be considered even more improb- 
able that  the assistant manager, independently of hie relation to the 
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defendant, and the immediate necessity to protect its property, should 
have caused the arrest of the plaintiff in mere vindication of justice, 
and with such marked dispatch, for stealing a five-cent screw driver. I n  
fact, this case is grounded upon the unwisdom of the assistant manager, 
and these rnatters were for the jury. I t  has been held that  where there 
is doubt as to the servant's scope of authority, the trial judge is required 
to resolve the doubt in favor of the plaintiff and submit the evidence to 
the jury, upon the ground that  the employer had placed the servant in 
position to do the wrongful act. Dickerson v. Refining Co., supra. I f  
the evidence is competent to be submitted to the jury, the right of the 
jury to dram a reasonable inference from it cannot be questioned. 

I n  some of the cases cited above, the authorities on the subject under 
discussion have been studiously and copiously collated and adequately 
discussed. We find no substantial conflict between them and refrain 
from adding to the burden of citation. 

I n  the trial of this case we find 
N o  error. 

CHARLIE IiATES v. W. S. HARRISON, TRADING A N D  DOING BUSINESS AS 

HARRISON AUTO PARTS COJIPAST. 

(Filed 21 September, 1938.) 

Master and Servant 3 11-Evidence held not to show that employee's in- 
jury was result of negligent act or omission on part of employer. 

Plaintiff employee was employed to sell used parts from old automobiles. 
The evidence disclosed that plaintiff and two custoniers attempted to turn 
a car over to get some parts, instead of jacking the car up;  that the 
customers turned the car loose when the door on the other side flew open 
and became an obstruction against turning the car over; that plaintiff 
could not hold the side of the car up alone, did not have room to get out 
of the wag, and was injured when struck by the car. There was no 
evidence that plaintiff was ordered to do the work in this way by a supe- 
rior. H c l d :  The evidence fails to show that the alleged injury was proxi- 
mately caused by any negligent act or omission of duty attributable to 
defendant employer. 

APPEAL by plaintiff from J o h n s f o n ,  J., a t  Ju ly  Term, 1938, of 
BUNCOJIBE. Affirmed. 

The plaintiff brought action for damages alleged to have been sus- 
tained by him through the negligence of the defendant. The complaint 
contains the allegation that  defendant had not brought himself within 
the provisions of the Forkmen's Compensation Act. 
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The e d e n c e  tends to show that  the plaintiff was  employed by the 
defendant in the sale of parts from used automobiles on the defendant's 
premises. The cars were arranged in rows, with a roadway between 
them. Some of the cars, however, were close together, about four feet 
apart, and some not more than twelve inches apart. 

On the day of the alleged in jury  two customers wanted a connecting 
rod out of a '28 T h i p p e t  Sedan. Qrhile the plaintiff was hunting a 
"jack') to lift the car body he ob~er red  the customers attempting to lift 
the car up  by pulling upon the running board. Thinking that  they needed 
help, plaintiff took hold of the running board with them, and the three 
of them started to turn the car over so as to get to the "pan" and get 
out the connecting rod. The door flev open on the other side, struck 
the ground, and became an  obstruction against turning the car over. 
The other persons lifting the car turned it loose, leaving the entire load 
upon the plaintiff. Plaintiff s a y  he could not step back out of the way 
because there was a car too close behind him. 

There lvas evidence relating to the in jury  alleged to have been caused 
by the car striking the plaintiff on the side, under tEe above circum- 
stances. The evidence does not disclose that the plaintiff v-as a t  the time 
ordered to do this work in this way by a superior. 

Ford  & Lee  for p l a i n t i f ,  appe l lan f .  
J .  Fraz ier  Glenn ,  Jr., for de fendan t ,  appellee. 

PER CURIAXI. The eridence does not show that  the alleged injury was 
the natural  and probable consequence of any negligent act or  omission 
of duty attributable to defendant, and the judgment is therefore 

Mirmed.  

.IJl.ISD.I CHEEK, ADMINI~TRATRIX O F  THlC ESTATE OF J. H. CHEEK, 
DECEASED, r .  SOUTHERS RAILWAY COJIPAST AND J M. STREET. 

(Filed 25 September. 1038.) 

1. Judgments 3Za-Where judgment of nonsuit may be based on either 
one of two grounds, whether it is res adjudicata as to one of them, 
qu'yre. 

Where motion for judgment as of nonsuit is based on  the insufficiency 
of plaintiff's evidence both on the issue of negligence and the issues relnt- 
ing to whether the release introcluced by defendant was obtained by fraud 
or through mutual mistake. and the nlotion is allowed by general judg- 
ment which does not specify on which ground it is bllsed, whether the 
judginent constit~~tes 1.C8 c~djudicu tu  in  a subsequent action on the issues 
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relating to the release upon sobstantially identical eridence on those 
iwues, Q Z L ~ Y ,  since the judgment of nonsuit mag have heen entered for 
insuficit3ncy of evidence on tlie issue of negligence. rind tlie party pleading 
eatoppel by judgment has tlie bnrtlen of establishing the bar. 

2. Cancellation of Instruments 99 3, 13: Torts 9 8bMistake  must be 
mutual in order to entitle party to rescission on that ground. 

A release from liability executed by plaintiff may be set aside for 
mutual mistake, hut may not be set aside for miilaternl mistake on the 
part of plaintiff or on tlie part of defenciant, and an instruction that it  
might be avoided for mibtake of either party is error. 

BARNHILL, J., concurring in part and dissenting ill part. 

APPEAL of defendants from Alley, J., a t  J anua ry  Term, 1938, of 
B u s c o ~ r n ~ .  S e w  trial. 

This action was brought by Amanda Cheek, administratrix of the 
estate of J. H. Cheek, deceased, to recover for the injury and death of 
her intestate, ~ l ~ i c h  she allegei was caused by the negligence of tlie 
defendants. 

Defendants denied tlle material allegations of the complaint and 
pleaded a releaqe executed by the deceased a short time after his in jury;  
and the plaintiff replied, pleading mistake and fraud in procurement of 
the release. 

The defeildants pleaded that  the matters in controversy had become 
res adjzidic.afn, both as to the release and as to the merits of the case, 
because of a former judgment of involuntary nonsuit rendered in a 
former case between these partics involving substantially the same 
evidence. 

I n  support of the plea of yes adlztdicata the defendants introduced 
the record of the former trial for  tlle purpose of showing that substan- 
tially tlle same evidence was presented by the plaintiff in the first case, 
both on her allegations of fraud and mistake as to the releaie, and on 
the merits relating to negligence and injury. 

On the questions of negligence and injury, the plaintiff a t  this trial 
introduced additional evidence tending to show that  the engineer in the 
operation of the engine which qtruck the caboose in which the deceased 
was standing, thereby causing his injury, had neglected signals to stop 
and had not kept a proper lookout for the danger. 

The defendants introduced the following judgment rendered on a 
former trial : 

"Judgment. This cause coining on to be heard and being heard before 
the undersigned judge and a jury, and the defendants, and each of them, 
a t  the close of plaintiff's evidence, moved for judgment as of nonsuit. 
Motion was overruled. Thereupon, defendants and plaintiff introduced 
further evidence and at the close of hearing all the evidence, the defend- 
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ants and each of them renewed their motion for judgment as of nonsuit. 
Upon hearing argument of counsel for plaintiff and defendants, and 
after considering the matter, the court is of the opinion the motion 
should be sustained. I t  is therefore ordered and adjudged by the court 
that the action be and the same is hereby nonsuited and dismissed. 
(Signed) P. A. McElroy, Judge Presiding." 

Plaintiff introduced evidence in support of her contention that the 
release was procured through fraud and made under a inistake of fact, 
and the defendants offered evidence to the contrary. 

Three issues were submitted to the jury on this phase of the case, the 
first as to the making of the release, the second as to fraud and misrepre- 
sentation, which the jury answered "No," and the third as to mistake. 
The issue was as follows : 

"Did the plaintiff's intestate execute said paper writing by reason of 
mutual mistake of himself and the defendant Southern Railway Com- 
pany, as alleged in the reply ?" 

Upon this issue the judge instructed the jury as follows: 
"Where a contract in writing is executed by only on,. of the parties 

under mistake as to the facts which is the essence of the contract, the 
mistake constitutes grounds for a court of equity to rescind and cancel 
as apparently written, and place the parties in status quo, that is, in the 
former condition. Mistake on either side is ground for rescinding a 
contract. 

"It is a rule that misrepresentations of material facts, although inno- 
cently made, if acted on by the other party to his detriment, will cause 
a sufficient ground for a rescission and cancellation of a contract in 
equity. The real inquiry is not whether the party making the repre- 
sentations knew it to be false or whether the other party believed it to be 
true, and was misled by it in making the contract; and whether misrep- 
resentations were made innocently or knowingly, the effect is the same. 
I t  is as conclusive a ground for relief in equity as a willful or false 
assertion, for it operates as a surprise and imposition on the other party; 
and in such case the party may be held to his representiitions. 

"I charge you if you find by evidence clear, strong, cogent and con- 
vincing that at  the time the release in question was executed by Mr. 
Cheek, that either Mr. Cheek or Mr. Cooper, representing the Southern 
Railway Company, were mistaken about the facts as they then existed 
with respect to Mr. Cheek's injury, and the nature of it, and the serious- 
ness of it, and you further find by such evidence that they, or either of 
them, acted on the belief that he was only temporarily, not permanently 
injured, and you find that the consideration was grossly inadequate, then 
I charge you, gentlemen of the jury, that that would be such mistake 
of the facts as is defined by the law which I have just read to you, and 
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if you so find, by the kind and character of evidence I have defined, that 
is, gentlemen, by evidence clear, strong, cogent and convincing that the 
release was signed under a mistake of facts, as I have indicated, it 
would be your duty to answer the third issue 'Yes.' " 

To each of these instructions the defendants excepted. 
The jury answered the issue in favor of the plaintiff. 

E d w n r d s  & Leatherwood and  J .  Y .  Jordan ,  Jr., for p l a i n t i f f ,  appellee. 
W .  T .  J o y n e r  and  Jones ,  W a r d  & Jones  for defendants ,  appellants.  

SEAWELL, J. 1. We do not think the present state of the record has 
placed the Court in a position to rule on the question of res adjudicata  
as applied to the release claimed to be effected by the involuntary nonsuit 
on the evidence in the first case. 

I f  we assume that a substantial identity exists between the evidence on 
the first trial and that in the case at  bar on this question, we are met 
with the difficulty that the judgment of involuntary nonsuit in the first 
trial is general in its character and does not specify any particular phase 
of the case to which it applied. That case was subject to nonsuit if the 
plaintiff failed to establish her contention of fraud or mistake by evi- 
dence sufficient to avoid the release, and equally so upon her failure to 
produce evidence sufficient to go to the jury on the question of negli- 
gence, injury, and damage. There was a further suggestion that the 
complaint in the first case was defective in not properly setting out facts 
as to the dependents of deceased and that the evidence in that respect was 
not addressed to an adequate declaration in the complaint. 

While ordinarily a judgment under review may be sustained on any 
ground legally justifying it, even though the judgment itself may be 
predicated on a different ground, it is questionable, at least, whether this 
rule can be applied to a judgment in a former suit pleaded as res ad jud i -  
cata, where the burden is on the pleader to bring itself within its terms. 
We do not pass upon this matter but refer to it in order that it may be 
understood that it has not escaped the attention of the Court. 

2. &I the trial, the question of fraud and misrepresentation was sub- 
mitted under an appropriate issue, thus segregating that phase of the 
case and its pertinent evidence. The third issue related to mistake alone 
and was framed to present the question of m u t u a l  mistake. 

On this issue, in the above excerpts from the charge the judge in- 
structed the jury that the release could be avoided "by mistake of either 
party"-that is, by mistake of either the party seeking to avoid it or the 
party seeking to enforce it. This statement is so broad, and so unten- 
able, as to suggest inadvertence. 
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A contract is the product of two or more consenting minds making 
a commitment about the same thing, binding on the parties a t  law or i n  
equity. I t  is t rue that  where there has been no meeting of the minds 
on the essentials of the treaty, no contract results. Lumber Co. v. 
Boushall, 168 N .  C., 501, 84 S. E., 800. But  if we can conceive of such 
a situation-or, indeed, of a case of "innocent misrepres,entation"-that 
cannot be resolvable into mutual mistake (Great Northern R. Co. v. 
Fowler, 136 F., 118, 69 C. C. A., 106; Seymour v. Chicago d2 AT. W .  Ry. 
Co., 181 Ia., 218, 164 N. W., 352, 357; Williston on Contracts, Rev. Ed., 
section 1551, and notes), still we can find no authority for the rescission 
of a contract for mistake a t  the instance of a party who has made no 
mistake. 

I f  we confine the allusions in the instruction to the plaintiff seeking 
relief from his own mistake, i t  is still contrary to established precedent. 
This Court has not adopted the doctrine that  an unilatclral mistake-or 
mistake alone of the party seeking to avoid the contract--unaccompanied 
by fraud, imposition, undue influence, or like circumstiinces of oppres- 
sion, is sufficient to avoid a contract. We do not undertake to catalogue 
the conditions nhich will gire rise to equity jurisdiction. We simply say 
that  the mere mistake of one party alone is not sufficient to avoid the 
contract. Bean v. R. R., 107 N .  C., 731, 747, 12 S. E., 600. To have 
that  effect, the mistake must be mutual. Ebbs v. Trust Co., 199 N. C., 
242, 153 S. E., 858; Hinsdale v. Phillips, 199 N.  C., 563, 572, 155 S. E., 
238; West v. R. R., 151 S. C., 231, 236, 65 S. E., 579; White v. R. R., 
110 N .  C., 456, 461, 15  S. E., 197. 

As lve have seen, the issue submitted to the jury raises only the ques- 
tion of mutual  mistake. The  instructions given are not pertinent to 
such an  inquiry, and as statements of law on the subject given the jury 
to consider they cannot be approved. 

Other exceptions need not be considered. 
F o r  the errors noted, the defendants are granted a new trial. 
S e w  trial. 

BARKHILL, J., dissenting: I concur in the conclusion of the majority 
opinion that  there was error i n  the charge of the court below, which. in 
any event, entitles the defendants to a new trial. But  I am of the 
opinion that  the defendants' motion to dismiss as of nonsuit, made a t  
the conclusion of all the evidence, should have been allowed for the 
reason that  there is no evidence tending to show that  the death of plain- 
tiff's intestate proximately resulted from the injuries received by him 
while engaged in  his work as an  employee of the defendant Railway 
Compnny. The award of a nen. tr ial  in~pliedly OT-errules defendants' 
exceptire assignment of error directed to the denial of the motion to 
nonsuit in the court below. As to this I am compelled to differ with 
my brethren. 
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There is evidence af negligence resulting in  in jury  to the deceased. 
This is not sufficient to justify a reco~*ery for the nrongful  death of the 
deceased. There nluqt be some eridence that the injuries receircd proxi- 
mately caused the death. 

On the first hearing the plaintiff tendered as witnesses the doctor who 
attended the deceased following his injuries and also the physician v h o  
made a pocf-morfern examination, and another doctor who examined him 
while he v a s  suffering from his injuries. On  the second hearing the 
nlaintiff elected not to examine these doctors i n  her behalf. but instead 
tendered, as an  expert witness, a physician who never saw the deceased. 
This witness was asked a hypothetical question which assumed the exist- 
ence of all the facts and circumstances relied upon by the plaintiff, 
including the circumstances of the injury. his confinement in the hob- 
pital, the physical evidences of injury, such as swelling over his left 
chest and a spot ~ l i i c h  became discolored and remained discolored for 
some two weeks, his loss of time from his work, his loss of weight, his 
complaints about pain in his left chest, the circumstances of his sudden 
death and his physical appearance prior to the injury which s h o ~  etl no 
outward evidence of any disease. I n  answer to this question this witness 
testified : "I think that  the blow might have accelerated his death." H e  
further testified that  if he had been present a t  the post-nzortem examina- 
tion and had found a highly enlarged heart approximately twice its 
normal size his diagnosis most likely ~ o u l d  have been that  the deceased 
died from heart trouble. This is the only evidence of proximate cause 
offered by the plaintiff. 

The defendant offered the doctor ~ h o  attended deceased during the 
time he was in the hospital and immediately thereafter, who, after de- 
scribing the injuries and his treatment, testified: "In my professional 
opinion as an  expert I do not think any injury which I found on Mr. 
Cheek when he was in the hospital, or any he received which caused him 
to go to the hospital on the 20th day of July,  was sufficient to produce or 
cause death.'' Dr .  Smith testified that  he saw the deceased in the hospital 
and tha t :  " In  my  opinion I cannot say that  I found anything from the 
bruises that I saw and the examination that  I made that  m-ould indicate 
that  any in jury  received was either total or permanent. . . . The 
blue spot that  mas on Mr. Cheek's chest, or the blow, or whatever caused 
it, in my opinion was not of sufficient force to in  anywise affect the 
heart or arteries. I think that  i t  v a s  a suuerficial wound. because after 
TTe got inside his chest cavity (this witness was present a t  the a u t o p y )  
there was no damage done to the chest wall. I t  was superficial. I t  was 
the heart that  caused his death. I n  order for a lick to be of sufficient 
force to damage the heart i t  would also do damage to the chest wall. 
. . . The cause of death was a dilation of the heart and generalized 
arteriosclerosis." 
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Dr. Crump, who performed the autopsy and made the post-mortem 
examination, testified that he found a condition of hypertrophy, or an 
enlargement of the heart muscles and dilation and stretching of the 
chambers of the heart, which was in his opinion the caulje of death; that 
the heart was dilated like an inflated balloon; that there was a harden- 
ing of the arteries generalized throughout the body, and including the 
arteries that supply the heart muscles and brain; that he found adhesions 
over the surface of the lungs, indicating inflammatory condition or 
pleurisy some time prior thereto; inflammatory condition of the gall 
bladder with gall stones, and inflammation of the prostate gland. I n  
response to a hypothetical question on cross-examination, which question 
assumed all the facts and circumstances favorable to the plaintiff, he 
testified : "Under those circumstances the injury could have something 
to do with his death and, also, could have absolutely nothing to do with 
his death." He  likewise testified that he found no evidence of injury 
to the walls of the chest. 

This evidence offered by the defendant does not imperrch or contradict 
the evidence offered by the plaintiff. I t  serves merely to amplify and 
explain plaintiff's testimony. I t  is, therefore, permissible and proper to 
consider it on a motion of nonsuit. Hare v. Wed, 213 N .  C., 484, and 
cases there cited. 

Whether we consider this medical testimony offered by the plaintiff 
and the defendants as a whole, or only consider the testimony of the 
plaintiff's expert witnesses, it appears that all that the plaintiff has been 
able to show is that there is a possibility that the death of the deceased 
was hastened or accelerated by the injuries to her intestate. This is not 
sufficient. There must be some substantive testimony that the injury 
received was the proximate cause of the death of the deceased before the 
plaintiff is entitled to have the cause submitted to a jury. She has been 
unable even to show that such injury probably contribs.ted to the death 
of her intestate. All the evidence amounts to conjecture and the jury 
was left to surmise and guess at  the cause of death, if they refused to 
accept the positive testimony that it was caused by 2, heart ailment. 
This is not sufficient. Gower v. Davidiam, 212 N. C., 372. We permit 
the jury to say that the injuries proximately caused the death when the 
witness offered by plaintiff to show that particular fact is unwilling to 
say that there is any causal connection. 

Plaintiff's intestate received his injuries 20 July, 1934. H e  returned 
to his work approximately one month thereafter and worked with rea- 
sonable regularity for a period of about four months before his death. 
During this time he was suffering from symptoms which are attendant 
upon and which are commonly recognized as indicative of heart trouble, 
and died suddenly under circumstances which the physicians say clearly 
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indicate dea th  f r o m  hear t  failure. And yet, t h e  j u r y  finds that his  dea th  
proximately resulted f r o m  injuries  received five months pr ior  thereto. 

I am convinced t h a t  on  the  present record defendants a r e  entitled to  a 
judgment of involuntary nonsuit on  the  cause of action f o r  wrongful 
death. This, however, does not  b a r  recovery f o r  the  injur ies  received. 
T h e  cause of action for  such injur ies  survives under  the  Federal  law. 
See Railway Co. v. Craft, 237 U. S., 648, 59 L. Ed., 1160. 

PAGE CLARK KEEL, A BA IN OR, APPEARING HEREIN BY HIS NEXT FRIEND, 
J. W. KEEL, v. WILLIE BAILEY, ADMINISTRATOR C .  T. A. OF THE ESTATE 
OF BETTIE BAILEY, A N D  J. G. FULGHUM, SHERIFF OF WILSO?; 
COUNTY. 

(Filed 28 September, 1938.) 

1. Judgments  9 1 0 k  
,4 judgment by confession, like any other judgment, becomes a lien on 

the judgment debtor's real estate a s  of the date the judgment is docketed. 
C. S., 614, f33-625. 

2. Husband and  Wife § 14- 
Keither a judgment obtained by a third person against either spollse, 

nor a judgment obtained by one spouse against the other, is a lien on 
land held by them by entireties. 

3. Judgments  § 4 4 J u d g m e n t  by confession held not canceled by Later 
exchange of deeds between parties. 

Judgment by confession was entered against a husband in favor of his 
wife. Thereafter the parties exchanged deeds in order to divide between 
them lands held by the entireties, which deeds contained no stipulation in 
regard to the judgment. H e l d :  The deeds did not cancel the judgment. 

4. Judgments  § 19d: Husband and  Wife § 14--Title t o  lands held by 
entireties vests in  survivor, and lien of judgment against survivor 
attaches immediately and has  priority over deed executed by him sub- 
sequent t o  t h e  docketing of the  judgment. 

Husband and wife held sereral tracts of land by the entireties. There- 
after a valid judgment by confession was entered against the husband in 
favor of the wife, which judgment was duly docketed. Less than a year 
later the husband and wife exchanged deeds in order to divide the lands 
between them, and the land in controversy was conveyed by the wife to 
the husband, and the following day the husband executed a deed of trust 
on the land in controversy without the joinder of his wife. The deed of 
trust was foreclosed and plaintiff obtained title to the land in controversy 
by deed from the purchaser a t  the sale. Some four years after the execu- 
tion of the deed of trust, the wife died, and plaintiff instituted this action 
to restrain her administrator from selling the land under execution to 
satisfy the judgment by confession. Held: The exchange of deeds between 
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the husband and wife did not cancel the judgment b ~ ,  confes~ion, and 
whether the exchange of deeds extinguished the estate b:: entireties is not 
necessary to be decided, since upon the wife's death title was rested in 
the husband and the lien of the judgment by confes~ion immediately 
attached and has priority owr the attelnptcd deed of trust esecnted after 
the judgment was docketed. 

-IFPEAL by plaintiff from ITamilton, Spr)cial Judge,  a t  J u n e  Term, 
103S, of EDGECOMBE. Affirmed. 

The judgment of the court below is as follows: 
"This cause coming on to be heard before Honorable L l the r  Hamilton, 

Special Judge holding courts i n  the Second Judicial District, a t  the 
June,  1935, Term of the Superior Court of Edgecombe County, and 
being heard in chambers, and it appearing to the court that  this is an  
action instituted by the plaintiff for  the purpose of having a certain 
judgment declared not a lien upon his lands, and that  at the institution 
of said action the plaintiff obtained a temporary restraining order en- 
joining the defendants from proceeding to sell said lands under execution 
issued on said judgment; that  said restraining order w , ~  made return- 
able before Honorable Walter J. Bone, Resident Judge of the Second 
Judicial District, but that  Judge Bone disqualified himself to hear the 
matter because he has been a counsel in one phase 01: this litigation 
before going on the bench; that  therefore the hearing on the return of 
said restraining order was continued and now comes on for hearing by 
consent before the undersigned judge for a determinabion of whether 
said restraining order shall be dissolved or shall continue in force until 
the regular tr ial  of the cause; that  all the evidence is documentary and 
the plaintiff and defendants are permitted to file the r e s ~ e c t i r e  pleadings 
as affidavits; that  no issues of fact arise upon the pleadings and the 
injunctive relief sought by the plaintiff coristitutes the primary cause: 
I t  is made to appear to the court, and the court finds as facts, as follows: 

"(1) On 11 February, 1927, J. W. Robbins, commissioner, conveyed 
to Robert Bailey and wife, Bettie Bailey, as an  estate by the entireties, a 
certain tract of land situate in Toisnot Township, Wilson County, S o r t h  
Carolina, and known as the Ben Dawes tract, containing 46 acres, more 
or less. The  said Dawes tract is the land against which defendants 
assert the judgment lien. This deed was recorded on 14  February, 
1927, i n  Book 165, page 443, Wilson County registry. 

" (2)  On  29 September, 1930, Robert Bailey entered a confession of 
judgment in favor of his wife, Bettie Bailey, in word:; and figures as 
follows : (There is set forth a copy of the confession of judgment and 
judgment upon confession for $6,900.) 

"This judgment was duly docketed in the office of lhe clerk of the 
Superior Court of S a s h  County. A transcript was issued to Wilson 
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County on 2!3 September, 1930, ant1 duly docketed there in  the office of 
the clerk of Superior C'ourt, on 1 October, 1930, in Judgnlent Book 11, 
page 1-13. 

"(3) 011 17 .July, 1931, Robert Bailey and wife, Bettie Bailey, were 
the owners by the entireties of sereral tracts of land in T i l son  and Nash 
counties. including the Dan-es tract hereinbefore referred to, and on said 
date the said Robert Bailey and xvife, Bettie Bailey, executed a joint deed 
whirh n a s  recorded on 7 June,  1932, in Book 202, page 50, T i l son  
County registry, and is i n  nords and figures as follows : 

" 'Sor th  Carolina-Sash County. 
" 'This deed, made this 17 July,  1931, by and between Bettie Bailey, 

party of the first part, and her husband, Robert Bailey, party of the 
second part, both of said county and State. 

" (Titnesseth:  Vhereas, that  prior to this date parties of the first 
part and the second part hereto hare  been the owners for a number of 
years of two certain tracts or parcels of land conveyed to them as man 
and ~v i f e  by two certain deeds, one made by J. TIT. Robbins, commis- 
sioner, which deed is of record in Book 165, page 443, Wilson County 
registry, dated 11 February, 1987; and the other made by David Bailey 
to the said parties of the first and second part  hereto, and wliich deed is 
registered in Book 113, page 469, T i l son  County registry, and dated 
26 January,  1922, said two tracts of land being hereinafter fully de- 
scribed hare  been held and owned b~ the said Robert Bailey and wife, 
Bettie 13ailey, under the terms and the estates as conveyed to them by 
the said two deeds abore referred to. 

" ' ,hd  whereas, the said parties of thiq deed have for a number of 
years likewise owned and occupied a tract of land in Rocky Mount 
Township, Naqh County, S o r t h  Carolina, upon which they now reside 
and have reiided for a number of years, which tract is described in a 
deed from T. IT. Williams and wife to the said Robert Bailey and Bettie 
Bailey by deed registered in Book 200, page 230, S a s h  County registry, 
and which has been at all times since held by them under the terms and 
the estate as conveyed to then1 under the said deed. 

" (And xhereas. the said ~ a r t i e s  hereto hare  determined to diride 
their said lands so that the party of the first par t  hereto shall hercafter 
own the S a s h  County lands above referred to and the said party of the 
second part  shall hereafter own the Wilson County lands abore referred 
to, and the several deeds are a t  this time executed for the purpose of 
perfecting and carrying out said agreement. 

" (Kow, therefore, in consideration of the premises and for the further 
consideration of Ten Dollars and other raluable consideration. said party 
of the first par t  has and does hereby release, remise and forever quit- 
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claim and does further hereby convey all her right, title and interest in 
and to the lands hereinafter described to the said Robert Bailey, husband 
of the said Bettie Bailey, his heirs and assigns forever, in as full and 
ample manner as she has a right to do, the following described lots, 
tracts or parcels of land, to wi t :  

" 'First Tract  : 9 tract situate in  Toisnot Township, Wilson County, 
North Carolina, and is bounded on the north by the lands of Charlie 
Lancaster and Wiley Williams; east and south by the lands of Wiley 
Barkley;  west by the lands of Charlie Lancaster and 'Wiley Williams, 
it being the same tract of land which was conveyeu 25 March, 1903, by 
John L. Bailey and wife to David Bailey by deed registered in Book 49, 
page 395, Wilson County registry, and contains 65 acrl3s, more or less, 
and is also described in a deed registered in Book 113, page 469, Wilson 
County registry. 

" 'Second Trac t :  A tract situated in Toisnot Township, Wilson 
County, North Carolina, and known as the Ben Dawes land and adjoins 
the land of Noah Turner, Wiley Williams and others and contains 46 
acres, more or less, and is situated on the east side of Rocky Mount and 
Wilson road leading by Upper Town Creek Church arid situate about 
three-quarters of a mile north of said Upper Town Creek Church. This 
is the identical land conveyed to Robert Bailey and wifl:, Bettie Bailey, 
by J. W. Robbins, commissioner, on 11 February, 1927, by deed recorded 
in Book 165, page 443, Wilson County registry. 

" 'To have and to hold to him the said Robert Bailey, his heirs and 
assigns forever. 

" 'And the said party cf the first par t  expressly states and covenants 
that  she has done nothing to impair the title to said lands since the same 
was conveyed to the parties hereto by the deeds above referred to. 

" ' I n  testimony whereof, party of the first par t  has hereunto set her 
hand and seal, the day and year first above written. 

(' 'The said Robert Bailey subscribed his name hereto for the purpose 
of signifying his written assent to the execution hereof Ey his wife. 

her 
BETTIE X BAILEY (Seal)  

mark 
ROBERT BAILEY (Seal) '  

(Ac~knomledgment and p r i ~ y  examinations duly taken and deed duly 
recorded.) 

"(4) On the same date, 17  July,  1931, Robert Bailey executed a deed 
to Bettie Bailey purporting to convey all his right, title and interest in 
the Kash County land to her. This deed recites that  it is in pursuance 
of the desire of the parties to make a division of the Nash and Wilson 
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County lands. This deed was recorded on 25 July, 1931, in Book 352, 
page 554, Nash County registry. 

"(5) On 18 July, 1931, Robert Bailey, without the joinder of his 
wife, Bettie Bailey, executed a deed of trust to E. B. High, trustee, 
covering the Dawes tract, to secure an indebtedness of $365.00. This 
trust deed contains full covenants of warranty as to title. This instru- 
ment was recorded on 13 November, 1931, in Book 201, page 24, Wilson 
County registry. 

"(6) There was default in the payment of the indebtedness secured 
by the deed of trust referred to, and sale under foreclosure was duly 
held on 1 February, 1932, when and where T. T. Thorne and J. W. Keel 
became the last and highest bidders. Accordingly, on 18 February, 
1932, the trustee executed a deed to them conveying to them the said 
Dawes tract. This deed was recorded on 7 June, 1932, in Book 202, 
page 49, Wilson County registry. 

" ( 7 )  Rettie Bailey died testate on 14 July, 1935, and Willie Bailey, 
one of the defendants, was appointed administrator c. t. a. of her estate. 

"(8) On 23 December, 1935, J. W. Keel and wife, Frances C. Keel, 
conveyed the said Dawes tract to the plaintiff, Page Clark Keel, subject 
to the life estate of the grantors. 

"(9) On 13 January, 1938, Willie Bailey, in his capacity as admin- 
istrator c. t .  a. of the estate of Bettie Bailey, issued execution to Wilson 
County on the judgment which Robert Bailey confessed in favor of 
Bettie Bailey with the purpose of having the said Dawes tract sold under 
execution to satisfy the said judgment. Thereupon the plaintiff itsti- 
tuted this action on 3 March, 1938, to have the judgment declared not a 
lien on said land, and secured a temporary restraining order enjoining 
the defendant, Willie Bailey, administrator c. t. a., and the defendant, 
Sheriff of Wilson County, from proceeding with the execution sale. 

"(10) Robert Bailey is still living. 
"Upon a consideration of the foregoing facts, the court being of the 

opinion that the judgment constitutes a legal, valid and subsisting lien 
upon the lands of the plaintiff hereinbefore referred to, and that the 
defendant, Willie Bailey, administrator c. t. a., is entitled to have said 
lands sold under execution to satisfy the lien of said judgment for the 
benefit of the estate of Rettie Bailey; 

"It is now, therefore, considered, ordered and adjudged : 
"(1) That the judgment confessed by Robert Bailey in favor of 

Bettie Bailey on 29 September, 1930, in the sum of $6,900 and costs, 
and docketed on 1 October, 1930, in Book 11, page 143, in the office of 
the clerk of the Superior Court of Wilson County, be and it hereby is 
declared a legal, valid and subsisting lien upon the land situate in Wilson 
County known as the Ben Dawes tract, containing 46 acres, more or less, 
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and more particularly described in the deed from J. V.  Robbins, com- 
missioner, to Robert Bailey and wife, Bettie Bailey, recorded in Book 
165, page 443, Wilson County registry. 

"(2) That  therefore the said restraining order entered herein enjoin- 
ing the defendants from proceeding to sell the said Dawes tract under 
execution issued on said judgment be and i t  hereby is dissolved and 
racated and defendants are declared to be entitled to p~.oceed with said 
execution sale. 

"(3) However, that  if the plaintiff files with the court the bond pro- 
rided for by law in such cases, the amount of which is fixed in the appeal 
entries, the said restraining order shall continue in effect until a determi- 
nation of the appeal from this judgment. 

''(4) That  the costs in this matter be taxed against the plaintiff. 
"This 13  June,  1938. LUTHER HBX~ILTON, 

Judge Presiding." 

T o  the foregoing judgment the plaintiff excepted, assigned error and 
appealed to the Supreme Court. 

Reel  & K e d  and David W .  Isear for p la i i z f i f .  
I i a ~ o l d  D.  Cooley, Dan S .  Bryan,  and d d a m s  & Spruili' for defendanfs. 

CLARKSON, J. Does the judgment by confession in favor of Bettie 
Bailey and against Robert Bailey constitute a legal, valid and enforce- 
abla lien upon the Dawes t rac t?  We think so. 

111 the judgment of the court below is the following: "That the judg- 
ment ronfessed by Robert Bailey in favor of Bettie Bailey on 29 Septem- 
ber, 1930, i n  the sum of $6,900 and costs, and dockete1-l on 1 October, 
1930, in Book 11, page 143, in the office of the clerk of the Superior 
Court of Wilson County, be and it hereby is declared a legal, valid and 
subsisting lien upon the land situate in  Wilson Count,y known as the 
Ben Dawes tract, containing 46 acres, more or less." 

S. C. Code of 1935 (Nichie) ,  see. 614, is, in part, as fo1lon.s-speak- 
ing of judgments : ". . . I s  a lien on the real property in the 
county ~ r h e r e  the same is docketed of every person against whom any 
such judgment is rendered, and which he has a t  the time of the docket- 
ing thereof in the county in which such real property is situated, or 
which he acquires a t  any time thereafter, for ten year; from the date 
of the rendition of the judgment . . ." 

A judgment by confession, like any other judgment, becomes a lien on 
the debtor's real estate when docketed. C. S., 623-625; Bank r .  X r -  
Cullers, 201 N. C., 440 (444). 
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We hare  here a ral id judgment by confession, duly docketed, in faror  
of Bettie Bailey against Robert Bailey. The land in controrersy, the 
Ben Davies tract, containing 46 acres more or less, was conreyed to 
Robert Bailey and wife, Bettie Bailey, as an  estate by entiretiei on 
11 February, 1927, by J. W. Robbins, con~missioner. On I 7  July,  1931, 
Robert Bailey and wife, Bettie Bailey, executed deeds (1 )  Rcttie Bailey 
to Robert Bailey, the Ben Dawes tract held by entireties; (2 )  Robert 
Bailey to Bettie Bailey, all his right, title and interest in the S a s h  
County land. The purpose of the parties x-as to make a division of the 
Nash and Wilson County lands. On 18 July,  1931, Robert Bailey 
(~vithont joinder of his wife, Bettie Bailey) executed a deed of trust to 
E. B. IIigh, trustee, covering the Dawes tract, to secure an  indebtedness 
of $365.00. This trust deed contains full rorenants of warranty as to 
title. The deed of trust was foreclosed and J. T. Keel ~f tr l . ,  became 
the purchasers. 

Robert Bailey is still living. Bettie Bailey died testate on 14 July,  
1935, and Willie Bailey, one of the defendants, n a s  appointed admin- 
istrator c. f .  a. of her estate. 

On 23 December, 1935, J. TV. Keel and wife, Frances C. Krel, con- 
veyed the said Dawes t rar t  to the plaintiff, Page Clark I h l ,  subject to 
the life estate of the grantors. 

On 13 January,  1938, Willie Bailey, in his capacity of administrator 
c. f .  n. of the estate of Bettie Bailey, issued execution to Kilson County 
on the judgment which Robert Bailey confesqed in f a ro r  of Bettie Bailey 
with the purpose of har ing  the said Dawes tract sold under exrcution 
to satisfy the said judgment. Thereupon the plaintiff instituted this 
action on 3 March, 1938, to have the judgment declared not a lien on 
said land, and secured a temporary restraining order enjoining the 
defendant Willie Bailey, administrator c. f .  a., and the defendant Sheriff 
of Wilson County, from proceeding with the execution sale. The tempp- 
r a ry  restraining order mas dissolved and racatetl by the court below. 
I n  this we see no error. 

I t  is well established in this jurisdiction that  a judgment obtained by 
a third party against either spouse is not a lien on land held by them 
by the entireties. IIooti z.. J~PTCBT,  150 X. C., 699; Johnson 1 % .  I , ~ ~ r ~ t f ,  
185 S. C., 652. A judgment obtained by one spouse against the other 
is not a lien on property held by then1 by the entireties. Xahen 11. 

Ruhr, 293 hfo., 500, 240 S. W., 164, briefed in 35 ,I. L. R., a t  152 
(1922) ; Shinn z.. Shinn, 4 L. R.  A, 224 (Kan., 1589). 

The learned discussion of the able attorneys in their arguments and 
briefs as to whether one spouse call convey directly to the other in 
extinguishment of an estate by the entireties, is not necessary to be 
decided on this record. 
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(1) The judgment by confession made by Robert Bailey to Bettie 
Bailey for $6,900, duly docketed on 1 October, 1930, is not disputed. 

(2 )  Thereafter, on 18 July, 1931, the deed of trust was executed by 
Robert Bailey to E. H. High, trustee, for the Dawes tract, without 
joinder of his wife. Plaintiff claims through this conveyance. 

(3)  Bettie Bailey died on 14 July, 1935, and left surviving her hus- 
band, Robert Bailey. On her death the estate by entireties ceased and 
the Dawes tract held by the entireties vested in Robert 13ailey, and the 
lien of the judgment immediately attached and had precedence over the 
deed of trust made subsequently by Robert Bailey to E. H.  High, trustee, 
through whom plaintiff claims. 

I n  Linker v. Linker, 213 N.  C., 351 (354-5), we find: "As to priority 
of the docketed judgments, in Moore v. Jordan, 117 N. C., 86, it is said : 
'The defendant Lewis contends that, as was the case under our former 
system, the lien when it attaches relates back to the day when the judg- 
ment was docketed. . . . Neither the court nor counsel have been 
able to find any decided cases on this question in any of the states except 
one in Oregon. . . . We are, therefore, to construe our statute, 
The Code, see. 435 (C. S., 614), according to its meaning and on general 
principles of reasoning. . . . There seems to be no reason why 
priority should be allowed when the title to the land and the several 
liens occur a t  the same moment. There is no equitable ground on which 
to place it, because one judgment debt in the eye of the h w  is as just as 
any other, and there is no natural justice in the propcsition. . . . 
Our conclusion is that the proceeds of the land should be applied to the 
judgments pro rata.' Johnson v. Leavitt, 188 N .  C., 682, 125 S. E., 
490." 

Recorded prior in point of time, we think the judgment lien will 
prevail over the attempted lien treated by the deed of trust. See Bliss 
v. Brown, 78 Kan., 467, 96 Pac., 945 (1908) ; Leslie v. Harrison Nut. 
Bank, 97 Kan., 72, 154 Pac., 209 (1916); 15 R. C. L., see. 284; Wed 
Bros. v. Casey, 125 N. C., 356; Trust Go. v. Sterchie, 16!) N. C., 21. 

I f  valid, in construing the deeds we think the language only applies 
to the division of the real estate and had no effect on the judgment. 
I f  the judgment was to be canceled, the deeds should have said so. 

For the reasons given, the judgment of the court below is 
Affirmed. 
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BEAIIS HARDWOOD LUMBER COMPANY. PLAINTIFF. v. GIlAHAJI 
COUNTY ASD A. F. GHORJILET. COUNTY ACCOUNTAKT FOR GILAIIAJI 
COUNTY, DEFEKDANTS. 

(Filed 28 September, 1938. ) 

1. Taxation 3 13- 
Tax on property is a visitational tax and not an excise t a s  for the 

privilege of owning property. 

2.  Taxation § 32a- 
The lien for taxes attaches to realty on the first day of April of each 

year. the date on which land is required to be listed in the name of the 
owner. Ch. 291. Public L a m  of 1937. s e w  701. 1401, 302. 

3. Taxation 5 32c: Vendor and Purchaser 3 6-Giving of option with 
right of entry in purchaser for certain purposes does not pass title. 

Plaintiff executed to the United States Government an option on the 
lands in question ~vhich gave the Government certain privileges, including 
the right to enter upon the lands for examination of minerals, timber and 
other resources, pending the acceptance of the option, and which further 
provided that upon acceptance of the option and pending the resting of 
title, the Government might use the lands for the purpose of national 
forests with certain limitations and restrictions. The Government ac- 
cepted the option and exercised the pril-ileges therein provided, and in 
February, 1937, the second year after its acceptance of the option, took 
steps for the transfer of the title by institution of condemnation proceed- 
ings a s  contemplated by the option. Held: Neither the option with the 
exercise of the privileges therein provided before acceptance, nor the 
surrender of the land to the Government under the stipulatecl restrictions 
for national forests purposes upon its acceptance of the option, hacl the 
effect of transferring ownership to the Government, and actual title not 
having passed until after 1 April, 1937, plaintiff, as  owner, is liable for 
all taxes assessed for that year and the year prior thereto. 

4. Eminent Domain § %Title passes in condemnation proceedings when 
award is paid into court after confirmation of commissioners' report. 

While the value of lands taken in condemnation proceedings is fixed 
as  of the date the petition is filed, title to the land does not pass until 
the award, as  assessed by the commissioners, is paid into court after 
confirmation of the commissioners' report, since the statute, C. S.. 1723, 
provides that title shall pass a t  that  time, and since petitioner may mith- 
dram a t  any time prior thereto, and in proceedings instituted by the 
United States, the Federal practice requires that the proceedings shall 
conform, a s  nearly as  may be, to the law of the State in which they are  
brought. 

5. Taxation 3 3Zc-Title in condemnation proceedings held not to have 
passed prior to 1 April, and land was not relieved of taxation. 

Condemnation proceedings were instituted by the Federal Government 
in February, 1937. The commissioners' report was confirmed on 25 June, 
1937, and final decree of the court adjudging title to be d i~es ted  from 
respondent and vested in the Federal Government mas entered on 25 
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Angust. 1037. Held:  Title was not divested from r e s p o n d e n t  until the 
tlnte of the final judgment, and r e s p o ~ l d e n t  being the owner of the land 
on 1 April, 1037, is liable for the taxes assessed against the property for 
that year. 

APPEAL by defendants from Clemenf ,  J., at March Term, 1938, of 
G R A H . ~ .  Reuersed. 

This was an  action brought by the plaintiff to recover of the defend- 
ants certain taxes paid under protest, and resulted in a recovery by the 
plaintiff in the amount of $209.15, taxes paid for the j ea r  1937, with 
interest and costs. 

Pertinent facts are as follows: 
The plaintiff mas the owner of certain lands in Graham County upon 

which the taxes were levied. On 15 May, 1935, plaintiff executed to the 
United States of America a n  o ~ t i o n  for-the -ourihase of these lands, the 
said purchase depending upon the approval of the Attorney General of 
the United States as to the title. I t  was provided in the option that  if 
the vendors were unable to show an  established title, to the satisfaction 
of the Attorney General, the United States mould, if i t  de(2med advisable, 
institute proceedings for the condemnation of the lands. - 

The option permitted certain privileges to be exercised upon the lands 
by the United States pending the exercise of the privilege of purchase, 
among them that  the optionee might enter the lands "for all proper and 
lawful purposes, including examination of lands, minerals, timber, and 
other resources," and that, pending the vesting of title of the lands in  
the United States, the latter, if i t  elected to do so, might, upon the 
acceptance of the option, use, occupy, and administer the lands for the 
purpose of national forests, or the establishment thereof, subject to the 
limitations and restrictions provided in  the option. 

On 30 July,  1935, the plaintiff, or its predecessor i n  title, had notice 
from the Department of Agriculture of the election to purchase the land 
under the provisions of the option. After this notification the Lumber 
Company surrendered the property to the United States of America and 
exercised no rights thereover except such as were reserved in the option. 

On 10 February, 1937, the United States of America began proceed- 
ings for the condemnation of the land by filing a petition in the United 
States District Court for the Western District of Nor th  Carolina. a t  
Asheville, and the condemnation proceeded in due form down to the con- 
firmation of the report of the conlmissioners on 25 June ,  1937, and the 
final decree of the court adjudging the title to be divested from this 
plaintiff (respondent in the condemnation proceedings), and vested in 
the United States of America, on 25 August, 1937. 

Under the assumption that  the lands in question were not subject to 
the county tax as property of the plaintiff, because of the option and the 
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pendency of the condemnation proceedings referred to, the plaintiff re- 
fused to list the lands for taxation during tlle year 1937 ; and, upon such 
failure, the lands were listed by tlle county authorities, as provided in 
the Machinery Act, and the taxes assessed. The plaintiff paid the taxes 
under protest, demanded the return thereof in apt  time, and, upon failure 
of the defendants to make refund within the ninety days provided by the 
statute, brought this suit for their recovery. 

R. L. Ph i l l ips  for p l a i n f i f ,  appellee. 
Xorphezc  & Xorphezu for defendants ,  appe l lnn f s .  

SEAWELL, J .  The Machinery Act, chapter 291, Public Laws of 1937, 
governing the listing and appraisal of property and the levy and collec- 
tion of taxes, contains the following provisions: 

"Section 701. Except as hereinafter specified, real property shall be 
listed in the name of the owner; and i t  shall be the duty of the owner to 
liqt the same." (The situation with which we are dealing does not 
come within thr  exception.) 

''Section 1401. Date as of Which Lien Attaches. The  lien of taxes 
levied on property and polls listed pursuant to this act shall attach to 
real estate as of the day as of which property is listed, regardless of the 
time a t  which liability for the tax may arise or the exact amount thereof 
be determined." 

"Section 302. Date as of Which Assessment I s  to Be Made. -411 
property, real and personal, shall be listed, or listed and assessed, as the 
case may be, in accordance mith ownership and value as of the first day 
of April, one thousand nine hundred and thirty-seven, and thereafter all 
property shall be listed or listed and assessed in accordance mith owner- 
ship and value as of the first day of April of each year." 

Obviously section 1401, fixing the attachment of the lien as of April 
first, has reference to 8. e. Fzbre Co., 204 S. C., 295, 168 S. E., 207, 
cited in defendants' brief, in which it was held that  the date on which 
the lien, attached was "when the taxes become due," that  is, the first 
Xonda\. in October of the year in which they are levied, while liability 
for the tax was held to arise on the first day of the fiscal year-1 July. 
Therefore, a brief reference to 8. v. Fibre  Co., supra,  becomes pertinent. 

I n  fixing the date of the attachment of the lien, the opinion in that  
case was  not advertent to the fact that  the statute itself, C. S., 7987 (see 
Michie's Code, same section), fixed the time a t  which the lien attached 
as the first day of June.  This is recognized and approved by the Court 
in Br?yirn c. C'rtrcen Comty ,  204 x. C., 729, 733, 169 S. E., 625, filed a 
little later and printed in the same volume. Apparently both the date 
for the attachment of the lien and that of the liability for the tax stated 
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in S. 2'. Fibre Co., supra,  came about through an inadvertent blending 
of the Machinery Act, which pertains to property taxes exclusively, with 
the current Revenue Act, which provides principally for the taxation 
of privileges, and fixes the period during which they may be exercised 
under the license granted. The provisions of the latter act were thus 
incorporated into the former, although the two acts are separate and 
distinct, and relate to different subjects. 

The tax on property is a visitational tax, and is the tsking of a part 
of the taxpayer's wealth, represented by the property he owns, for the 
needs of Government. Under our present statute it is taken as a per- 
centage of the ascertained value "according to ownership," as of the day 
of the visitation-1 April. I t  is not an excise tax for ],he privilege of 
owning property for the period of the fiscal year, or any other period. 

Logically, therefore, the liability for the tax arises on i,he day the lien 
attaches to the property, and on the day the taxpayer is found to be in  
ownership thereof-1 April-and we so hold. The purpose and effect 
of the statute above quoted was to reinstate the law in this respect as i t  
existed prior to S.  v. Fibre Co., supra,  here considered. 

Since none of the steps taken by the United States Government with 
respect to the property antedated 1 April (the date we consider the 
property became subject to the tax, if i t  did at  all), except the taking 
of the option and the commencement of the condemnation proceeding, 
the controversy is narrowed down to the question of whether this plain- 
tiff was the owner of the lands upon the first day of April, 1937, within 
the meaning of the pertinent provisions of the Machinery Act. The 
plaintiff was such owner unless (1 )  the giving and acceptance of the 
option, and the acts of the optionee upon plaintiff's lands, or (2) the 
commencement of the condemnation proceedings, had divested him of 
such ownership and vested i t  in the United States of America. We are 
of the opinion that neither of these occurrences had that effect. 

(1) Neither the option, whether standing alone or fortified by the 
acts done upon the lands, as set out in the findings of fact, nor the sur- 
render of the lands to the United States Government for the. uses to 
which they were put, in our opinion, had the effect of transferring the 
ownership to the United States. At all times, in so far  as the option is 
concerned, until actual title to the land was acquired, the United States 
had the right to withdraw from the situation and leave t,he lands in the 
hands of this plaintiff. 

( 2 )  Condemnation proceedings in this case were instituted by the 
United States of America in accordance with the Federal practice which 
requires that such proceedings shall conform, as nearly aa may be, to the 
procedure provided by law in the State in which they are brought. 
But  at  any time between the date of filing the petition on 10 February 
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and the signing of the final judgment on 25 August, 1937, the petitioner 
in this case had the power to withdraw from the situation at  will, and to 
decline to take the property. I f ,  then, the ownership of this property 
was vested in the United States on the first day of April, i t  must have - .  
been constructively so, by operation of some principle or policy of law 
of such superior dignity as to require recognition in spite of the actual 
facts and contrary to the implications of the statute-4. S., 1723. The 
plaintiff contends there is such a principle under the laws of this State, 
and cites as controlling authority 8. v. Floyd and 8. v. Queen ,  204 N .  C., 
293, quoting from this opinion the following: 

('For compensation purposes the commencement of the proceeding 
marks the time of the taking. C?nsequently, the owner of the land can- 
not recover for any improvement placed thereon or for enhancement 
thereof due to other causes. The obvious reason for such conclusion is 
that the first judicial act in the condemnation process is in contempla- 
tion of law a setting apart of the property for public use. Therefore, 
if the  proceeding i s  prosecuted to final conclusion the sovereign is deemed 
to be the owner from the commencement of the proceeding." (Italics 
are ours.) 

The statute cited provides that the title passes upon the confirmation 
of the report of the commissioners appointed to appraise the property 
and assess the damages, and when the award so assessed has been paid 
into court. Relating to this matter the opinion continues, somewhat 
inconsistently, we think : 

"While the State does not get a fee simple title until the payment of 
the award, notwithstanding, the status of the landowner and of the 
property is established when the clerk of the Superior Court, upon 
exceptions filed, confirmed the report of the commissioner of appraisals." 

And again : 
W o r  is the fact that the Park Commission, even after final judgment, 

had the power to decline to take the land, entitled to prevailing signifi- 
cance. A l t h o u g h  clofhed w i t h  such  r igh t ,  t he  commission did  no t  eser- 
cise it, bu t  pursued f h e  proceeding to  final conclusion." (Italics are 
ours.) 

The plaintiff relies strongly upon this case to support its present 
contention that it was not the owner of the lands on the first day of 
April and is not liable for the tax. 

I t  may be conceded that the condemnation proceeding under considera- 
tion by the Court in that case (chapter 48, Public Laws of 1927, and 
acts amendatory thereof), is sufficiently similar to that here considered 
to justify the application of S. v. F l o y d ,  supra,  if the Court were in- 
clined to follow it. We think that without disturbing the result reached 
in that case, the principle upon which it was predicated should be re- 
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considered. However convenient it may be in other relations to refer 
a change in ownership to the filing of the petition as the date of the 
taking, such an interpretation not only contravenes the express terms of 
the statute under consideration, but it has no regard to the exigencies of 
the laws pertaining to taxation, or to the definition of ownership, in 
relation to tax liability, to which we feel compelled to adhere. 

I n  Land Co. v. Commissioners, 174 N. C., 634, 94 IS. E., 406, the 
Court gave the following definition of "owner" as within the meaning 
of a similar provision of the Machinery Act: 

"By the owner is meant the person who has the legal right or estate 
to or in the land and not the one who by contract or otherwise has a 
mere equity thereon or a right to compel a conveyance of such legal 
title or estate to himself." 

Since, under chapter 221, Public Laws of 1927, and amendments 
thereto (Kchie's 1935 Code, section 8037, et seq.), the State, or county, 
as the case may be, must finally depend for the col1ect;on of its taxes 
upon a foreclosure suit operating upon the title to the property, there is 
a fundamental reason for maintaining the integrity of this definition. 

Where the statute itself is silent on the point, the theory that the 
"taking" of the land in a condemnation proceeding occurs the day the 
petition is filed may be regarded as a fiction of law coinrionly employed 
to fix the date as of which the value shall be ascertained for purposes of 
compensation. The opinions cited in the Floyd case, supra, as support- 
ing are all addressed to that feature of condemnation. The further 
application of the principle as fixing the ownership of the property for 
purposes of taxation is unnecessary and impracticable. Under it, owner- 
ship must be determined on the principle of "relating back" in case title 
is finally taken-a matter easily determined after the event, but unpre- 
dictable on the first day of April, when the property must be listed 
L C  according to ownership." No provision is made in the statute for 
postponement of the mandatory duties of officers and boards, nor does it 
make any provision for readjustment in case a wrong guess is made 
about the ownership. 

There are, as we have before suggested, many statutes in the several 
states, and also in this State, under which the right of eminent domain 
may be exercised. I n  some of these, immediate appropriation and entry 
may be had by the petitioner. Such provisions are sometimes found in 
the charters of municipalities and public utilities and in statutes relating 
to  the acquisition of easements for highways and streets. But under the 
statute relied on in this proceeding, not only is the entry of petitioner 
into the lands for purposes other than that specifically granted by the 
statute not contemplated, but it is contrary to law. S .  v. wells, 142 
N. C., 590, 55 S. E., 210. Where the right of entry before confirmation 
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of the report of the comn~issioners and payment of award exists, i t  must 
be expressly conferred by the statute. S. v. Jones, 139 N .  C., 613, 631, 
52 S. E., 210; S. v. Jones,  170 S. C., 753, 87 S. E., 235; R. R. v. Fergu- 
son, 169 S. C., 70, 85 S. E., 156; 8. v. Lyle, 100 N. C., 497, 6 S. E., 379. 
The fact that  under this law the supposed owner could not exercise any 
of the rights of ownership a t  the ciitical date is sufficient, we think, to 
demonstrate the unreality of such ownership. 

On examination of S. v. Floyd ,  s u p m ,  i t  will be found that  it was 
unnecessary to a decision of the case to hold that  the petitioner was the 
owner of the lands a t  the time of filing the petition, since the report of 
the commission~rs had been confirmed and the award had been uaid into 
court before the lands became chargeable with the tax. Without ques- 
tioning the propriety of the result, S. v. Floyd ,  supra, is disapproved 
in  so f a r  as i t  expresses a view contrary to the conclusion we hare  
reached in the case-at bar. 

The  lands described were properly listed to the plaintiff as oxtiler on 
the first day of April, 1937, and became chargeable with the tax in its 
hands, and plaintiff had no right to recover the tax paid by i t  under 
protest. 

I n  some respects the record in this case presents anomalies. The 
plaintiff complains only for a return of the 1937 taxes paid under pro- 
test, and the answer is addressed to such claim ; but the thirteenth finding 
of fact, made upon what eridence we are unable to say, is as follows : 

"That for the year 1936 the defendant, Graham County, listed the 
said lands against the plaintiff, Bemis Hardwood Lumber Company, and 
assesqed taxes thereon a t  a valuation of $ and levied a rate of 
$ per hundred, amounting to $300.15." 

The following paragraphs of the findings obviously relate to the taxes 
of 1937, alleged to have been paid under protest. It was the evident 
intention of the court to deduct $10.00 from the total levied taxes of 
$300.15, because of the taxability of certain rights reserved by the plain- 
tiff, and again we cannot allocate this finding to any evidence in the 
cause as fixing a liability for $10.00 tax. Instead, however, of deducting 
$10.00, which would leave $290.15, the recovery was for $209.15. 

The judgment itself makes no reference to the taxes of 1936. The 
plaintiff excepted to the judgment and gave notice of appeal, but made 
no assigimleuts of error and no reference to the appeal in its brief. 

I n  order that  there may he no misunderstanding of the matter, how- 
ever, Jve hold that  on the foregoing reasoning and authority the lands in 
question were chargeable with the 1936 taxes, and the plaintiff is entitled 
to no relief in that  respect. 

The judglnerit is 
Reversed. 
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CURLEY BRYANT v. JOHN CARRIER AXD J. HARVEY CARPEXTER, 
GUARDIAN OF JOEIN CARRIER. 

(Filed 28 September, 1938. ) 

1. Army and Navy 5 4--Congress may exempt benefit payments to World 
War veterans from taxation and execution. 

Congress has the unquestioned power to allow pensions and disability 
benefits to World War veterans, and to exempt such benefit payments 
from taxation and execution, but under the Federal Act of 1935, sec. 454-a, 
Title 38, U. S. C. A., such exemptions do not apply to bona fide investments 
made with the proceeds of such benefit payments. 

2. Execution 5 Sa-Investments made with proceeds of M'ar Risk Insur- 
ance are not exempt from execution. 

The guardian of a World War veteran received the proceeds of pay- 
ments made by the United States Government under War Risk Insurance 
on account of disability incurred by the veteran in the World War, and 
invested same in Government bonds and promissory notes. Judgment in 
a civil action was obtained against the veteran, and this action was 
instituted to enjoin execution under the judgment on the investments 
made by the guardian. H e l d :  Under the provisions of the Federal Act of 
1935. sec. 434-a, Title 38, U. S. C. A., the bona fide investments made with 
the proceeds of the War Risk Insurance are not esempt from esecution 
bx a creditor, and the temporary restraining order mas properly dissolved. 

APPEAL by defendants from Pless, Jr., J., a t  Chambers, 24 August, 
1938. From RUTHERFORD. Affirmed, 

The order of Pless, Jr . ,  J., indicates the controversy, and is as follows : 
"This cause coming on to be heard before J. Will Plesr;, Jr . ,  Resident 

Judge of the 18th Judicial District, on the return date, and being heard 
upon the application of J. Harvey Carpenter, guardian of' John  Carrier, 
for  the continuance of the restraining order heretofore iss,ued, and being 
heard, and i t  appearing to the court, and the court finding as a fact tha t  
the plaintiff, Curley Bryant, has obtained judgment in the Superior 
Court of Rutherford County against the defendant John  Carrier in the 
sum of $1,500 (this judgment has been affirmed-see opinion a t  this 
term),  on account of the alleged alienations of the affections and crim- 
inal conversation with the wife of said Bryant, and said cause is now 
pending on appeal to the Supreme Court of North Carolina; the defend- 
ant  having filed no supersedeas bond to stay execution thereon, that  the 
plaintiff has caused execution to issue ; and 

"It  further appearing to the court, and the court finding as a fact, 
that  the defendant, John  Carrier, is a World W a r  veteran and that  he 
is the owner of United States bonds of the principal value of $8,397 and 
of promissory notes of the face value of $3,997, which are investments 



N. C . ]  FALL TERM,  1938. 175 

made for him by his guardian from the proceeds of moneys paid to him 
by the United States Government on account of his disability incurred 
and insurance in the World War. 

"The defendant invokes section 454 and section 454-a, Title 38, U. S. 
C. A., and contends that under the terms thereof, the property above 
referred to is exempt from execution, which contention is denied by the 
plaintiff. 

"The court is of the opinion and so holds that  the property above 
referred to now constitutes an  investment and has lost its character as 
'payment of benefit,' and is, therefore, subject to execution upon the 
facts herein presented and found. 

"Upon said holdings, the court dissolves the injunction, having first 
required that the plaintiff give a justified bond in  the sum of $2,000, to 
be approved by the clerk of the Superior Court of Rutherford County, 
to indemnify the defendant for any loss he may sustain upon the execu- 
tion sought, in the event i t  shall be hereafter determined that  said prop- 
erty is exempt from execution. 

( 'It is now, therefore, ordered, adjudged and decreed that  the restrain- 
ing order heretofore issued be, and the same is hereby dissolved, and the 
plaintiff is authorized to proceed with execution as he may be advised. 

"This order, however, is subject to the requirement and condition that  
before said execution shall be levied that  the plaintiff shall file with the 
clerk of the Superior Court of Rutherford County justified bond in the 
sum of $2,000 to be approved by said clerk, providing that  in the event 
i t  shall hereafter be determined that  the properties sold under execution 
were exempt therefrom, that the plaintiff will reimburse immediately the 
defendant for all moneys received by virtue of said execution, together 
with interest thereon and costs. This 24 August, 1938. 

J. WILL PLESS, JR., 
Resident Judge of the 18th Judicial District." 

The defendants excepted and assigned error as follows: "(1) The 
court committed error in holding that  the Government bonds and notes 
set forth in the inventory filed by J. Harvey Carpenter, which is shown 
and referred to as Investments, are subject to execution. (2)  That the 
court committed error in dissolving the injunction theretofore issued 
for the reason that  said assets and property of the defendant, John 
Carrier, appellant, is not subject to execution under and by virtue of 
section8 454 and 454-a of Title 38, U. S. C. 9.. said statute exempting 
said assets from sale under execution. ( 3 )  Tha t  the court erred in 
denying the appellants' motion to continue the restraining order in said 
cause and in dissolving the same." 

Defendants appealed to the Supreme Court. 
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Harnrick & Hamrick for plaintiff. 
Edwards d3 Edwards for defendants. 

CLARKSON, J. The question involved : Are investments in negotiable 
notes and in United States bonds purchased with "payments of benefits" 
under the laws relating to World W a r  veterans, exempt from execution 
on a judgment against the veteran? We think not. 

The defendant John  Carrier  is a World W a r  veteran, and owns 
United States bonds in the principal amount of $8,350, and pronlissory 
notes of the face value of $3,997. These art> investments made for the 
defendant by his guardian from the proceeds of money paid to him by 
the United States Gorernment on account of his disability incurred and 
insurance in the World War .  These bonds and notes are shown as 
investments in the report of the guardian of the defendani, filed with the 
clerk of the Superior Court of Rutherford County on 15 February, 1938. 
The investments are set forth in the pleadings. 

What is said in Cnifed States e. Hall, 98 U. S., a t  D. 3413, is well worth , * 

repeating: "Power to grant  pensions is not controverted, nor can it well 
be, as it was exercised by the states and by the Continental Congress 
during the W a r  of the Revolution; and the exercise of the power is 
coevalwith the organization of the government under the Consti- 
tution, and has been continued without interruption or quesiion to the 
present time. . . . (p.  350). Such laws had their origin in the 
patriotic service, great hardship, severe suffering, and physical dis- 
abilities contracted while in the ~ u b l i c  service by the ojficers. soldiers. 
and seamen who spent their property, lost their health, and gare  their 
time for their country in the great struggle for liberty and. independence, 
without adequate or substantial compensation . . . ( p. 351). Boun- 
ties may be offered to promote enlistments, and pensions io the ~vounded 
and disabled may be promised as like inducements. Pas t  services may 
also be compensated, and pensions may also be granted to those who 
were nounded, disabled, or otherwise rendered invalids while in the 
public service, even in cases where no prior promise was made or ante- 
cedent inducenlent held out." Hinton G. Sfnte Treasurer, 193 K. C., 
496 (5081. 

\ ,  

The power of Congress to exempt from taxation and creditors is not 
questioned. The court below held that  "the property above referred to 
now constitutes an  investment and has lost its character ,AS 'payment of 
benefit,' and is, therefore, subject to execution upon the facts herein 
presented and found." 

K h a t  is the Federal law on the subject? The former act of 1924, 
Federal Statute 38, U. S. C. *I., Pee. 454, reads as follo~vs: ",issign- - 
ability and exempt status of compensation, insurance, and maintenance 
and support allowances. The compensation, insurance, a r d  maintenance 
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and support allowance payable under Par ts  11, I11 and IV ,  respectively, 
shall not be assignable; shall not be subject to the claim of creditors of 
any person to whom an award is made under Pa r t s  11, I11 or I T ;  and 
shall be exempt from all taxation. Such compensation, insurance, and 
maintenance and support allowance shall be subject to any claims which 
the Vnited States may hare, under Par ts  11, 111, IV,  and T, against 
the person on whose account the compensation, insurance, or mainte- 
nance and support allowance is payable." 

The 1935 Act, see. 454-a, Title 38, U. S. C. -I., has the following lan- 
guage : "-issignability and exempt status of payrnents of benefits. Pay-  
ments of benefits due or to become due shall not be assignable, and such 
payments made to, or on account of, a beneficiary under any of the laws 
relating to veterans shall be exempt from taxation, shall be exempt from 
the claims of creditors, and shall not be liable to attachment, levy, or 
seizure by or under any legal or equitable process whatever, either before 
or after receipt by the beneficiary. Such provisions shall not attach to 
claims of the United States arising under such laws nor shall the exemD- " 
tion herein contained as to taxation extend to any property purchased in 
part  or wholly out of such  pa^-ments." 

I n  the case of T r o f f e r  a .  Tennessee, 290 U. S., 354, 78 L. Ed., 358 
(19331, the facts mere: A veteran in  Tennessee purchased land with 
money received from the United States Government as con~pensation for 
his services in the World War. The State of Tennessee sought to tax 
this property. The Supreme Court of the United States held that when 
the veteran invested his money in  land, the money lost its identity as 
money, and lost its immunity under the statute. At  page 360, L. Ed. ,  
X r .  Justice Cordom, writing for the Court, says : "The moneys payable 
to this soldier were unquestionably exempt till they came into his hands 
or the hands of his guardian. McIntosh v. Aubrey, 185 U. S., 122, 
46 L. Ed., 834, 22 S. Ct., 561. We leave the question open whether 
the exemption remained in force while they continued in those hands 
or on deposit in a bank. CF. McInfosh v. Aubrey, supra; S ta fe  ex rel. 
Snzifh v. Shawnee Counfy ,  132 Kan., 233, 294 Pac., 915; Wulson v. 
Rnliyer, 177 Ark., 492, 6 S. W. (2d),  825, and Surace v. Danna, 248 
N .  y., 18, 24, 25, 161 N. E., 315. Be that  as i t  may, we think it very 
clear that  there was an  end to the exemption when they lost the quality 
of moneys and were converted into land and buildings. The statute 
speaks of 'compensation, insurance, and maintenance and support allow- 
ance payable' to the veteran, and declares that  these shall be exempt. 
We see no token of a purpose to extend a like immunity to permanent 
investments or the fruits or business enterprises. Veterans who choose 
to trade in land or in merchandise, i n  bonds, or in shares of stock, must 
pap their tribute to the state. I f  immunity is to be theirs, the statute 
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conceding it must speak in clearer terms than the one before us here. 
The judgment of the Supreme Court of Tennessee disallowing the exemp- 
tion has support in other courts. State v. Wright, 224 Ala., 357, 140 
So., 584; Martin v. Guilford County,  201 N. C., 63, 158 S. E., 847, 
76 A. L. R., 978. There are decisions to the contrary, but we are unable 
to approve them. Rucker v. Merck, 172 Ga., 793, 169 S. E., 501; 
Atlanta v. Stokes, 175 Ga., 201, 165 S. E., 270; Payne v. Jordan, 36 Ga. 
hpp., 787, 138 S. E., 262. Our ruling in Spicer v. Smith ,  288 U. S., 
430, 77 L. Ed., 875, 53 S. Ct., 415, 84 A. L. R., 1525, leaves no room 
for the contention that the exemption is enlarged by reason of payment 
to the guardian instead of payment to the ward. The judgment is 
affirmed." 

I t  will be noted in the Trotter case, supra, a similar decision of this 
Court was upheld. Martin v. Guilford County, 201 N. C., 63, 76 
A. L. It., 978. 

I n  State Hospital v. Bank,  207 N. C., 697 (708), it wa,3 held: "Under 
the statute as construed by the Supreme Court of the United States and 
by this Court, the contention of the defendant cannot be sustained. The 
estate of Earl  N. Betts, consisting of securities now held by his guardian, 
is subject to the claim of the plaintiff in this action, notwithstanding the 
fact that such securities were purchased by his guardian with moneys 
paid to them by the United States Government as compensation awarded 
under the Act of Congress to the said Earl  N. Betts as a veteran of the 
Army of the United States." The Trotter, Martin, and Hospital cases, 
supra, undoubtedly sustain the liability of the veteran. 

I n  Lawrence v. Shaw, 300 U. S., 245, 81 L. Ed., 623 (1936), decided 
under the 1935 Act, upon an appeal from the Supreme Court of North 
Carolina, Mr. Chief Justice Hughes, writing for the Court, says, at  
page 626, L. Ed.: "The World War Veterans' Act, 1924, provided that 
the compensation and insurance allowances should be ' e~empt  from all 
taxation.' The Act of 1935 is more specific, providing that the pay- 
ments shall be exempt from taxation and shall not be liable to process 
'either before or after receipt by the beneficiary.' There was added the 
qualification that the exemption should not extend 'to any property pur- 
chased in part or wholly out of such payments.' This more detailed pro- 
vision was substituted for that of the earlier act and was expressly made 
applicable to payments theretofore made. We think it clear that the 
provision of the later act was intended to clarify the former rather than 
to change its import and it was with that purpose thrrt it was made 
retroactive." 

I n  the Lawrence case, supra, the Court says, at page 626, L. Ed. (Vol. 
81) : "In Trotter v. Tennessee, 290 U. S., 354, 78 L. Ed., 358, 54 
Supreme Court, 138, supra, we considered the provisions of paragraph 
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22 of the World War  Veterans' Act, 1924, in relation to investments by 
the guardian of an  incompetent veteran of the moneys received from 
the Government for compensation and insurance. We held that  land 
purchased by the guardian with such moneys was not exempt. We said : 
'The statute speaks of "compensation, insurance, and maintenance and 
support allowance payable" to the veteran, and declares that these shall 
be exempt. We see no token of a purpose to extend a like immunity to 
permanent investments of the fruits of business enterprises. Veterans 
who choose to trade in  land or in merchandise, i n  bonds or in shares of 
stock, must pay their tribute to the State.'" The Court continues, on 
page 627, L. Ed. : "The provision of the Act of 1935 that the exemption 
should not apply to property purchased out of moneys received from 
the Government shows the intent to deny exemption to investments, as 
was ruled in the Trotter  case. I t  is of course true that  deposits in 
bank may be made under special agreement by which the deposits 
assume the character of investments and would lose immunity accord- 
ingly. N o  such agreement is shown here. Nor are the bank balances 
shown to be the proceeds of investments. They are stipulated to be 
'uninvested balances' of the Government payments. . . . We hold 
that the immunity from taxation does attach to bank credits of the 
veteran or his guardian which do not represent or flow from his invest- 
ments but result from the deposit of the warrants or checks received 
from the Government when such deposits are made in the ordinary 
manner so that  the proceeds of the collection are subject to draft upon 
demand for the veteran's use. I n  order to carry out the intent of the 
statute, the avails of the Government warrants or checks must be deemed 
exempt until they are expended or invested. The answer by the state 
court is broad enough to cover bank deposits of that sort and we con- 
sider the ruling in that application to be contrary to the Federal 
statute." 

We think that  i t  is clear from the holding of the Supreme Court of 
the United States, in Lawrence v. Shaw,  supra, that  the Court intends 
to lay down the rule that  investments of a World W a r  veteran are sub- 
ject to taxation, and to the claims of the veteran's creditors. This being 
so, the investments of the defendant in this case are clearlv subiect to the 
execution issued upon plaintiff's judgment. ,4 case directly in point is 
XcCurry  v. Peek, 54 Ga. App., 341, 187 S. E., 854 (1936). 

To stretch the United States statute of 1935 to cover the facts in this 
case, as found by the court below, would lead us into chaos. When the 
inrestments are bona fide made and a novation takes place, taxes attach 
and creditors have a right to collect their just debts. We hardly think 
that  the noble, heroic veterans would have i t  otherwise. 

For  the reasons given, the judgment 'of the court below is 
Affirmed. 
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BERXICE LORESE ROBISSOS, BY HER SEST FRIEND. JIRS. IRENE 
ROBIXSOS, v. L. F. JIcALHASET ASD JACK HEWITT. 

(Filed 28 September, 1938. ) 

1. Master and Servant 5 2 1 G I n  absence of ratification, master may be 
held liable for servant's tort only if committed in course of employ- 
ment. 

In  order to hold the master liable for the negligent c r  malicious tort 
of his servant, the injured third party must show that the act done by 
the servant was in the scope of his employment and ill furtherance of 
the work which the servant was employed to do, or that the master 
ratified the wrong, and in the absence of ratification the master may not 
be held liable for a tort committed by the servant in a spirit of vin- 
dictiveness or to  gratify his personal animosity, or to carry out an intle- 
pendent purpose of his own outside the scope of his employment. 

2. S a m e u n d e r  the evidence, whether employee was engaged in employ- 
ment at the time and committed the tort in furtherance thereof, held 
for jury. 

The evidence tended to show that defendant employer was having fur- 
niture moved out of the cabin occupied by plaintiff and her sister and 
mother, that his employee was helping truckmen remole the furniture, 
and a s  a result of an altercation with plaintiff, struck her. The evidence 
was conflicting a s  to whether defendant employer instructed his employee 
to help remove the furniture or that defendant employrlr knew that he 
was in fact helping the truckmen remove same. H c l d :  Under the evi- 
dence, i t  was for the jury to determde whether the emrloyee was about 
the employer's business a t  the time, and if so, whether he \.;as acting in the 
scope of his employment in assaulting plaintiff, and on appeal from the 
county court, the Superior Court properly snstained defendant employer's 
exceptions to the charge of the trial court in instructing the jury in effect 
that if the employer saw his employee about to commit the assault and 
did not stop him it  would establish a s  a matter of law the employer's 
liability therefor, and in failing to give instructions requested that if the 
employee stepped aside from his employment and committed the tort in a 
spirit of personal vindictiveness, the employer would not be liable. 

3. Damages § &Awarding of punitive damages is in the discretion of the 
jury. 

The awarding of punitive damages is in the discretion of the jury even 
though the evidence is sufficient to support an award, and a n  instruction 
that if the jury found that the assault complained of was committed 
under circumstances of oppression or rudeness, it would be the duty of 
the jury to award punitive damages, is error. 

APPEAL by  plaintiff f r o m  Alley, J., a t  Apr i l  Term,  1938, of B u x -  

COMBE. Affirmed. 
T h i s  is a civil action instituted i n  the  general county court  of Bun-  

combe County to  recorer damages f o r  the wrongful  and  malicious assault 
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upon the  lai in tiff by the defendant Hewitt ;  i t  being alleged that said 
defendant was a t  the time acting as the agent and employee of the 
defendant L. F. McAlhanry. 

There v a s  judgment for the plaintiff in the general county court. 
The defendants, assigning error, appealed to the Superior Court. 

The defendant L. F. hlchlhaney was in possession of a piece of prop- 
erty known as the ('herokee Tourist Home located on the waters of 
Oconaluftee River, a t  the entrance to the Great Smoky Mountains 
Kational P a r k  in Swain County. There were a number of cabins on 
the property, one of which was occupied by the plaintiff and her mother 
and sister. The defendant McAlhaney operated the Cherokee Tavern, 
including dining room, a souvenir shop, a filling station and rooms, and 
in connection therewith employed Hewitt. Plaintiff's mother went 
to Asheville, learing furniture and other personal property in the cabin 
occupied by her. The defendant XcAlhaney sent a truck and driver 
mith helpers to more out the personal property left by plaintiff's mother 
and to place other furniture therein. The plaintiff and her sister ob- 
jected. Thereupon Mr. Bryson, who was operating the truck, went to 
find Mr. Mcdlhaney. As lie was away he spoke to Mr. IIewitt, who 
told him that  he would have to wait until Mr. McAlhaney returned. 
Upon Mr. McAlhaney's return he went to the cabin mith Dan  Bryson, 
went in the cabin and began to direct the removal of the furniture. 
ITewitt followed and began to more the furniture from the porch to the 
truck. Plaintiff forbade the defendant Hewitt to enter the cabin. I n  
the altercation which followed Hewitt struck the plaintiff. 

I n  the county court issues were submitted to and answered by the jury 
as follows : 

"I. Did the defendant Hewitt assault the plaintiff, as alleged in the 
complaint ? Answer : 'Yes.' 

"2. I f  so, was the defendant Hewitt a t  the time of the assault, and in 
making said assault, acting as the duly authorized agent of his co- 
defendant, I,. F. McXlhaney ? Answer : 'Yes.' 

"3. What  amount, if any, is plaintiff entitled to recover as compensa- 
tory damage ? Answer : '$1,000.00.' 

"4. What  amount, if any, is plaintiff entitled to recover as punitive 
damage ? Snswer : '$lOO.OO.'" 

When the cause came on to be heard in the Superior Court, the court 
below sustained certain exceptive assignments of error made by the 
defendants and ordered a new trial, except as to the first issue. The 
plaintiff excepted and appealed. 

Weaoer & X i l l e r  and I r w i n  M o n k  for plaintiff, appellant. 
D a n  K.  Jfoore,  B a x f e r  Jones, and Jones, W a r d  CG J o n ~ s  for defend- 

ants, appellees. 
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BARKHILL, J. This cause came on to be heard in the court below on 
questions of law raised by the defendants' exceptive assignments of error 
as provided by the act creating the general county court of Buncombe 
County. There were 47 assignments of error made by the defendants 
upon their appeal from the general county court. Of these the court 
below sustained twenty-five and overruled the others. 

I n  the instant case the court below acted as an interinediate court of 
appeals and it was necessary for it to rule upon all of defendants' assign- 
ments of error. However, it is not necessary for us to discuss all of the 
questions presented on plaintiff's appeal. Disposition of two of the 
assignments of error requires the affirmance of the ;udgment below. 
The others may not again arise on the retrial of the ca.lse. 

The judge of the general county court declined to insimct the jury as 
requested by the defendants as follows : "The court charges the jury that 
where the servant steps aside from his master's business for however 
short a time to commit a wrong not connwted with such business the 
relation of master and servant will be deemed for the time suspended 
and that the master is not liable therefor." Instead, on this aspect of 
the case, the court charged the jury: "Now, if you find from the evi- 
dence by the greater weight, the burden being on the plaintiff to so 
satisfy you that at the time the assault was committed the defendant 
Hewitt, was acting under the direction and authority of the defendant 
McAlhaney, either express or implied; that is, the circu~nstances may be 
such as to warrant an implication that he was acting under his authority 
if he saw him there working and did not stop him, 01. if he saw him 
about to commit the assault and did not interfere and intervene to pre- 
rent it the law would imply that the defendant Hewitt was acting for 
him. Or, if you find from the evidence, and the greater weight of the 
evidence, that he was expressly instructed, es the plaintiff contends that 
he was, to help these furniture men move the furniture into the cabin, 
then he would be acting within the scope of his employment and that 
would constitute him the agent for the purpose of helping to move the 
furniture in and would authorize you to answer the issue 'Yes.' " 

The master is liable for the negligence and for the malicious torts of 
his employee whenever such wrongs are committed by the employee in 
the course of his employment and within its scope. dnge v. Woodmen, 
1'73 S. C., 33, 91 S. E., 586; Jackson v. Telephone Co., 139 N .  C., 347, 
51 S. E., 1015; Munick v. Durham, 181 N. C., 188, 106 S. E., 665. The 
decisive question is:  "Was the agent's act in the course of his employ- 
ment and whilst about the master's business?" No ironclad test can be 
given, but in all cases the question whether the act was committed by the 
servant in the se r~ ice  of his employer or for his own purpose is one for 
the jury in view of all the circumstances. Wood, Mas1;er and Servant, 
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594; Hussey v. R.  R., 98 N. C., 34, 3 S. E., 923; Daniel P. R. R., 117 
N. C., 592, 23 S. E., 327. The master is not liable for the resulting 
damage when his servant steps aside from the master's business to com- 
mit a wrong not connected with his employment. Xnrlowe c. Bland, 
154 N. C., 140, 69 S. E., 752; Dover v. M f g .  Co., 157 N. C., 324, 72 
S. E., 1067; Bucken v. R.  R., 157 S. C., 443, 73 S. E., 137; Snow c. 
DeBufts, 212 N .  C., 120; L i n d l e  I . .  Sissp t~ ,  162 N .  C., 95, 77 S. E., 
1096; Roberts v. R. R., 143 N. C., 176, 55 S. E., 509. To charge a third 
party with liability for the wrongs of another i t  must not only appear 
that the one who committed the wrong was in fact the agent or employee 
of the third party, but i t  must also be shown that at  the time the wrong 
was committed the wrongdoer was about his master's business and actirig 
within the range of his employment, unless his conduct was thereafter 
ratified by the principal. Snow v. DeButfs, supra, and cases there cited. 
The test is:  Was i t  done within the scope of his employment and in the 
prosecution and furtherance of the business which was given to him to 
do?  I f  an  assault is committed by the servant, not as a means or for 
the purpose of performing the work he was employed to do, but in a 
spirit of vindictireness or to gratify his personal animosity or to carry 
out an  independent purpose of his own, then the master is not liable. 
30 C. J., 1307, L. R. A, 1918 F, 534; 10 A. L. R., 1079; Jackson c. 
Scheib~r,  209 X. C., 441, 184 S. E., 1 7 ;  Snow v. DeButfs, supra. 

There was conflicting evidence as to whether Hewitt was an  employee 
of McAlhaney in assisting in the removal of property from the cabin, 
and as to whether the defendant Mcdlhaney knew that  Hewitt was in 
fact assisting the truckmen. I t  was for the jury to determine whether 
Hewitt at  the time was a servant and employee of McAlhaney and was 
about his master's business. I t  was likewise a question of fact for the 
jury as to whether, even though Hewitt was a t  the time a servant of 
McAlhaney, he acted within the scope of his authority and was about his 
master's business in assaulting plaintiff, or stepped aside from his 
employment to commit a wrong prompted by a spirit of vindictiveness 
or to gratify his personal animosity or to carry out an independent pur- 
pose of his own. Neither the fact that he was there working and 
McAlhaney did not stop him, nor the fact (if it be such) that NcAl- 
haney saw him about to commit the assault and did not interfere and 
intervene to prevent it, establishes as a matter of law that Hewitt was 
acting for McAlhaney in committing the assault as the charge of the 
court clearly implies. Nor does proof that Hewitt was authorized to 
assist i n  the removal of the furniture necessarily require the conclusion 
that he was about his master's business in committing the assault. This 
is a question for the jury. I t  follows that  there was error in declining 
to give the prayer requested by the defendant, as well as in the quoted 
portion of the charge. 
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Thcb court likewise charged the jury on the fourth issue: "If you 
find that  the assault was committed under circumstanc~~s of oppression 
or rudeness, then i t  would be your duty to answer the issue in some 
amount, whatever you consider, based on all the evidence, would be fa i r  
and reasonable under the circumstances, not to be arbitrary, to act only 
upon the evidence which you have heard." 

The court below correctly ruled that  this charge constituted preju- 
dicial error. 

ii jury is never compelled to award punitive damages. I f  the evi- 
dence is such as to support an  award of punitive damages i t  is still 
discretionary with the jury as to whether such damages will be allowcd, 
subject only to the inherent power of the court to set aside an  excessive 
or disproportionate award. As said in H a y e s  a. R. R., 141 S. C., 105, 
53 S. E., 847: ('This Court has said in many cases that  punitive dam- 
ages may be allowed, or not, as the jury sees proper, but they have no 
right to allow them unless they draw from the evidence the conclusion 
that  the wrongful act was accompanied by fraud, malice, recklessness, 
oppression, or other willful and wanton aggravation on the part  of the 
defendant. I n  such cases the matter is within the sound discretion of 
the jury." Knozcles 2%. R. R., 102 N. C., 59, 9 S. E., 7 ;  Srnifh v. I c e  Po., 
159  N. C., 151, 74 S. E., 961;  J f o f s i n g e r  I ? .  S i n k ,  168 N. C., 548, 84 
S. E., 847; Hufman  v. R. R., 163 N. C., t71, 79 S. B., 307; Cobb  v. 
R. R., 175 N. C., 130, 95 S. E., 92;  Ford v. ~ I f c d n a l l y ,  182 N. C., 419, 
109 S. E., 91. 

Plaintiff's exceptive assignments of error cannot be mstained. The 
court below will remand the cause to the general county court of Bun- 
combe County for a new tr ial  upon all the issues except ihe first. 

Affirmed. 

STATE v. J O E  McGEE. 

(Filed 28 September, 1938.) 

1. Criminal Law § 4 H r d i n a r i l y  courts will not inquire into the source 
of proffered evidence. 

Our courts, under the common law rule. are required to determine only 
thr. competency of proffered el-itlence, and will not inquire into the col- 
lateral question of whether the evidence was obtained by lawful means 
unless expressly required to do so by statute. provided the accused is not 
co~npelled to do any act u-hich incriminates himself, or n confession or 
admission is not extorted from him. 
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2. Same: Intoxicating Liquor 3 9b-Ch. 339, sec. 136, Public Laws of 
1937, does not render incompetent evidence obtained by unlawful 
search without warrant. 

Defendmit's house was st.arrhed 117 officers without a search warrant. 
and :I clnantity of nont:ts-l)nid liquor W:IS fount1 on tlic prcmis~s. D ~ f e n d -  
ant  coi~tended that the evicleiice obtained by the unlawful search of his 
premises was  inc'on~pctt~nt. I I c l d :  Tlie prorision of see. 114, ch. 330. Pr~hlic 
I,aws of 1937. t1i:lt no facts discovrretl by reason of the issnancc of nil 
illegal warrant s11:111 11e t~ompetc~nt, docs not apply to evidence o h t n i ~ i d  
by scnrch without :I warrant, the 1:tngrlage of the statntc being insufficicnt 
to require this co~iclusio~i, nnd tlic statrite being ill derogation of the 
common law rule. 

D ~ r r s .  J., dissenting. 
S S A C Y ,  C'. J.. co~icurs in dissent. 

APPE\L by defendant f r o m  S i n k ,  J., a t  Apr i l  Term, 1938, of SURRT. 
Affirmed. 

T h i s  is a crinlinal action i n  which the  defendant  x a s  tried under  a 
bill of iiidictrnent charging the defendant with the nnlawful  posse-sion 
of n o n t a s  paid liquor f o r  the  purpose of sale. Officers n c n t  to  the prem- 
ises of the  defendant, took llim into cuqtody and  searched his dwelling 
houqe and  outbnilclings. They  found about t ~ v e n t y  gallons of whiskey. 
There were 1 9  p in t  bottles, a 15-gallon keg, t n  o one-gallon kegs and some 
f r u i t  jars ,  a l l  containing n o n t a s  paid liquor. There  was a ~ e r t l i c t  of 
guilty. F r o m  judgrnent pronounced thereon defendant appealed. 

A f t o r n e y - G ~ n e r d  J f c l l f u l l an  and  Ass i s fn i z f  A f t o r n e y s - G m c m l  Brzlfon 
a n d  1 V ~ t f a c . h  for  t h e  S t a f e .  

IT'. -11. * l l l e n  for  d e f e n d a n f ,  u p p c l l n n f .  

RARSIIILL, J. T h e  defendant does not contend tha t  the  evidence n-as 
insufficient to  .upport the verdict. H e  challenges tlle conlpetency of the 
testirno~iv f o r  t h a t  i t  was obtained as a result of a n  unlawfnl  search and 
seizure. Tlii.: presents but one question for  tleternlination : 110 the  
provisions of see. 11 2 of eh. 339, Publ ic  L a w  1937, app ly  to a search 
without w a r r a n t  and  make evidcncc thns obtaincd incompetent ? 

Under the common law, x i t h  few exceptions, such as i n ~ o l u n t a r g  
 confession^. er idrnce otherwise conlpetent is admissible irrespective of 
the maimer i n  which it  was ohtaincd by the witness. T h e  courts look 
to the competency of the  elidcnce, not  to  tlle manner  in which i t  was 
acquired. This  rnle  has long bren f o l l o ~ ~ c d  i n  the courts of IVorth 
Carolina. 8. v. G r c r h a ? ~ ,  74 S. C.. 646;  S. I . .  S I ( r l l e f f ,  125 S. C., 725 
(affirmed by the United States  Supreme ( 'ourt on w i t  of e r ror  i n  
X a l l e f f  c. S o r t h  Ctrrolinn,  181  U. S., 589) ; S. c. T k o n z p s o n ,  161  S. C.. 
235, 76 S. E., 249 ; S. 1 % .  ll'izlltrce, 162 S. C., 623, 78 S. E., 1 ;  S. v. 
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Set-ill19, 175 S. C., 731, 95 S. E., 55;  S. v. Qodetfe,  188 S. C., 497, 185 
S. E., 24;  S. 2.. Hickey, 198 N. C., 45, 150 S. E., 615. The rule is stated 
in 1 Greenleaf Ev., sec. 254a, as follo~vs : "It may be nmltioned in this 
place that  though papers and other subjects of evidence may have been 
illegally taken from the possession of the party against whom they are 
offered, or otherwise unlawfully obtained, this is no valid objection to 
their admissibility if they are pertinent to the issue. The court will 
not take notice how they were obtained, whether lawfully or ualawfully, 
nor will it  form an  issue to determine that  question." 

IIovever unfair  or illegal may be the methods by which evidence has 
been obtained in a criminal action, if relevant, it  is as a rule admissible, 
provided the accused is not compelled to do any act which criminates 
himself, or a confession or admission is not extorted from him. Accord- 
ingly, evidence obtained by forcibly entering the house of an  accused 
person and seaching i t  and the person accused, without any warrant or 
authoritv of law. is held not inadmissible to show the nossession of 
articles tending to establish guilt, although the search and seizure may 
have been unlawful, unwarranted, unreasonable, and reprehensible. 10 
R. C. L., page 932, sec. 98. 

The courts determine the competency of evidence irrwpective of the 
method by which i t  was procured. A11 objection to an offer of proof 
made on the trial of a cause raises no other question than that  of its 
competency, relevancy and materiality. On such an  objection the court 
cannot enter on the trial of a collateral issue as to the source from which 
the evidence was obtained, unless expressly required so t 3  do by statute. 

The pertinent section of the 1937 law provides: "Any officer who shall 
sign and issue, or cause to be signed and issued a search  arrant with- 
out first requiring the complainant or other person to sign an  affidavit 
under oath and examining said person or complainant i l ,  regard thereto 
shall be guilty of a misdemeanor; and no facts discovered by reason of 
the issuance of such illegal search warrant  shall be competent as evidence 
in the trial of any action." 

I t  is contended that  the cited law made the testimony incompetent 
and inadmissible. We deem the language of the statut3 insufficient to 
require that  conclusion. I t  constitutes a modification, a d  not an  abro- 
gation, of the common law rule. Whatever the intent of the Legislature 
mag have been it failed to use language sufficient to extend beyond 
testimony acquired or discovered by reason, or through the use, of a 
search warrant  issued in violation of the terms of the a d .  I t  cannot be 
given the force and effect of rendering incompetent evidence obtained 
through a search without warrant. The officers did not purport to act 
under authority of an  illegal search warrant, but elected to proceed 
without any type of warrant. 
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As the common law rule of evidence existing in  this State is abrogated 
only to the extent that  evidence procured through the use of an illegal 
search warrant  is now inadmissible, the court below properly admitted 
the testimony tendered by the State. The defendant's exceptions thereto 
cannot be sustained. The judgment below is 

Affirmed. 

DEVIN, J., disqenting: The only evidence in the case was that  of the 
officer, who testified as follows : "I am the officer who investigated the 
case of Joe McGee. I went to the dwelling house of the defendant a t  
State Road, N. C. I searched his dwelling house-where the defendant 
lives-Mr. McGee gave me no permission to search his premises, forbade 
me to search his place and objected to the search. I placed him under 
arrest before I searched his place and put him in a car with another 
officer. Sobody gave me permission to search his premises and in fact 
they objected to my search. H e  was in  charge of the place and he 
objected to my search and told me not to search." The officer t~st if ied 
the search resulted in discovering twenty gallons of whiskey. I t  was 
admitted that  the officer acted without any search warrant  or warrant 
of arrest. 

To this testimony defendant duly noted exception on the ground that  
it was rendered incompetent by ch. 339, Public Laws 1937, which pro- 
vides that  "no facts discovered by reason of the issuance of such illegal 
search warrant  shall be competent as evidence in the trial of any action." 

Pr ior  to the enactment of this statute, unquestionably, the rule per- 
vaded in North Carolina, as stated in the majority opinion, that evi- 
dence otherwise competent was admissible irrespective of the manner in 
which i t  wa?  obtained by the witness, though a contrary rule obtained in 
other jurisdictions. 15 S. C. Law Review, 343. 

But the Act of 1937 changed the rule as to evidence obtained bv the 
use of illegal search warrants, and evinces the legislative intent by 
necessary implication that  this remedial check upon acts i n  violation of 
common right should be extended to an unlawful search without a war- 
rant. '(The heart of a statute is the intent of the lawmaking body" 
(Trust Co. 1%. Hood, 206 N. C., 268, 173 S. E., 601). Since evidence 
so obtained is, by the statute, made incompetent upon the ground that 
the complainant failed to sign the affidavit to procure the warrant, the 
reason applies more strongly when the officer failed not only to verify 
his con~plaint  but also to procure the warrant  a t  all. I f  an illegal 
warrant  fails to justify the search and renders the evidence obtained 
thereby incompetent, much more so should the absence of a warrant  
entirely be given the same effect. To hold otherwise is to miss the 
intent of the statute, and the purpose of its enactment. The manifest 
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intent  of the act  was to  discourage u n l a ~ i f u l  searches by rendering evi- 
dence thereby obtained inadmissible. 

True,  i n  this  case. evidence of commission of a nlisdemeanor on t h e  
p a r t  of the  defendant  was uncovered, but  to do so the officer not only 
cwllmitted a n  assault upon  the  person of the  defendant  \.;hen he  arrested 
h im without  a w a r r a n t  f o r  objecting to his  home being txntered, but also 
of trespass f o r  invading the  dwelling house of the  defendant  without  
the scmblancc of authori ty  and  a f te r  being forbidden so to do by  the  
defendant  and other members of his fami ly  then present. Two wrongs 
do not make  a right.  It would be much  better if officers engaged i n  t h e  
enforcement of l aw would themselves be careful to  observe the law. 
T'iolations of l aw b y  those clothed with authori ty  i n  the  misdirected 
effort to  uphold the law br ing  discredit upon the  administrat ion of the  
cr iminal  law. 

T h i s  defendant  m a y  have  violated the  l a w  and  be gui l ty  of a misde- 
meanor, but  he is still  a citizen of N o r t h  Carol ina and  entitled to h a r e  
his constitutional and  legal r ights  respected. H e  is n o  ou t lay ,  nor  fleeing 
felon, and  the  unlawful  invasion of his  honie, even by  a zealous officer, 
should not be made the  means of procuring e ~ i d e n c e  to  convict him. 

STACY, C. =T., concurs i n  dissenting opinion. 

C. W. COLE v. R. S. KOOSCE A x n  M. I?. KOOSCE. TRADISG AS 

MOTOR TRANSIT COMPAST. 

(Filed 28 September, 1.938.) 

1. Segligence § lob- 
A motion to nons~iit on tho ground of contributory negligence should be 

gr:uited only when hut one inference may be drawn from the eridence by 
rer~soiinble minds, considering the e~ idence  ill the light most favorable to 
plaintiff. 

2. Automobiles W §  14, 18g--Question of contributory negligence held for 
jury in this action by motorist striking parked truck. 

The c~itlence tentled to show that defendant driver lind parlied defead- 
ant  employer's truck on the side of tlie liigl~rray with th,? left rear of tlie 
truck protr~iding nbout 2 s  inches oil the concrete, that the weather was 
dark and foggy, and that plaintiff, l i ~ a d e d  in the same direction. lind just 
passed x trncli going in tlie opposite direction, did no:- see th r  parlied 
truck until witllin twenty or thirty feet, and was unal)lc. to avoid Iiitting 
t h ~ ?  left rear of the truck. The evidence was conflictiilg as  to whether 
pnrking lights were burning on the rear of tlie truclr. The erideilce also 
disclosctl thnt there was ninglc room to tlie left of the truclr for plaintiff 
to pi~ss. Ifc~ltl: The gr;~iiting of drfrndants' motioll to 11011~liit 011 the 
grt)untl of contribntory 1irg1igriic.r IY;IS error. 
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,IFPEAL of plaintiff from TT'illinms, J., at  X a y  Term, 1939, of 
VARREK. Reversed. 

This is an  action to recover damageq for personal injuries nhich  the 
plaintiff alleges he sustained through the negligence of the defendants, 
n.1io.q~ servant had parked a truck partially on the paved highway. with 
which truck plaintiff's car collided. 

The plaintiff testified substantially that  on the morning of his injury 
he was driving his automobile on the paved highx-ay between South 
Hill,  Ta., and Wise, S. C., and going southward into the latter village. 
That  the time was about five o'clock in the morning, and the weather 
was dark and foggy; that  he was traveling about twenty-five miles an 
h?ur, having slowed down in order to pass a large truck coming in the 
opposite direction; that  after passing this truck he discovered another 
truck, twenty to thir ty feet away, parked partially on the paved highway 
in a diagonal position. The rear of this truck, he testifies, encroached 
upon the pavement so that  the rear left wheel was about two feet 
thereon, the body of the truck projecting farther toward the center; that  
there were no lights on the parked car. Plaintiff testified that he 
attempted to avoid the collision but x7as unable to do so, and that, upon 
striking the rear end of the truck, his car waq overturned and he was 
caught underneath the car and lay stretched out on the road;  that  after 
remaining in this condition for some time, shouting for help, some men 
arrived and attempted to extricate h im;  and while they mere doing so, 
another car approached rapidly, and they were conlpelled to desist to 
prerent being run  over; that  the driver of this car managed to miss the 
plaintiff by running into a ditch, and plaintiff was finally extricated. 
H e  testifies that he sustained a serere and permanent injury which neces- 
sitated treatment and kept him in  bed for a long time. H e  testified that  
11-ith the lights on his car  showing down the road through the fog he 
could see approximately fifty to seventy-five yards, maybe more; but 
that under the  weather conditions existing that  morning he could not 
exactly have seen an  object 7 5  yards away, but did see well enough to 
drive safely; that  he was unable to say by the aid of his lights horn f a r  
he could see; that  he could see for thir ty yards under the foggy weather 
condition; that  he did not think by keeping an  ordinary lookout on the 
highway, conditions were such that  with the aid of his lights he could 
have observed much on the highway a t  fifty yards unless it had been 
directly in front of him. H e  could not tell the exact number of yards 
or feet. H e  testified that  by his best estimate he could clearly observe 
the place and location of objects by the aid of his own lights for a dis- 
tance. of about thir ty yards. 

W. C. Thacker testified that  he lired nearby, heard the noke of the 
collision, went to the scene of trouble and helped to extricate Mr. Cole. 
H e  said he found the driver of the truck asleep and woke him u p ;  that  



190 I N  THE SUPREME COURT. [214 

the front wheels of the trailer   art of the truck were clear off the con- 
crete and the left rear wheels were on the concrete, 22 inches, besides the 
width of the dual wheels, from the edge, the body projecting over the 
wheels about six inches. He  stated that the collision occurred in Wise, 
about fifty feet south of an intersecting highway, and that there were 
buildings along the highway-a church, service station, stores, and 
residences; that the concrete was 18 feet wide, with enough room on the 
road and shoulder for three cars to stand abreast beside the trailer-about 
twenty feet between the trailer and the east edge. The witness testified 
that there were parking lights on the front of the truck when he saw it, 
and that two tail lights mere burning-one on the right-hand corner 
and the other in the center-and that the one on the left-hand corner 
had been broken off. 

Eugene Fleming testified that he heard the report that Mr. Cole had 
been hurt  and heard him calling for help; that it was still dark; that 
there was sufficient space for the truck to park on the right-hand side 
of the road without any of i t  being on the highway; that between the 
trailer and the east edge you could not have met a big truck on the 
highway; that the highway was perfectly level, wide open and straight. 
He said he could just see the form of the truck about fifty feet away- 
supposed he could have seen it three or four times that far  with lights- 
didnot see any lights burning on the truck, saw reflectors. 

Elmore King testified that he was sleeping in the store on the opposite 
side of the highway and was awakened by the noise of the collision,; that 
he went to the rescue of Mr. Cole ; that there was sufficient parking space 
for the truck on the right-hand.side off the highway; that there was 
about 16  feet of the highway, plus the shoulder, of clearance on the east 
side of the truck ; that he could see the outline of the truck without lights 
65, 70, or 75 feet away, and possibly with lights three times that f a r ;  
that he saw one reflector still on the truck but did not recall the lights, - 

e x c e ~ t  that one was broken off. 
There was other evidence bearing on the nature anll extent of the . . 

injury. 
The motion of defendants for judgment of involuntsq nonsuit was 

allowed. 

B a n z e f  & Banze t  and Y a r b o r o u g h  & Y a r b o r o u g h  for plaintif f ,  ap-  
pellant. 

Douglass & Douglass and W .  W .  T a y l o r ,  Jr. ,  for defendants ,  appellees. 

SEAWELL, J. I t  is a familiar rule that a judgment of involuntary 
nonsuit on the ground of contributory negligence of the plaintiff cannot 
be rendered unless the evidence is so clear on that issue that reasonable 
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minds could draw no other inference. Pearson e. Luther ,  212 N .  C., 
412, 193 S. E., 739; X u l f o r d  2%. Hotel  Co., 213 X. C., 603; C o r u m  v. 
Tobacco C'o., 205 IT. C., 213, 171 S. E., 78 .  This rule has nothing to 
do with the credibility of witnesses. I t  applies equally to the testimony 
of the plaintiff as to that  of other witnesses; Tomber l in  z.. Bachtel, 211 
N. C., 265, 268, 189 S. E., 769; X a f f h e w s  2.. Cheatham, 210 X. C., 592, 
188 S. E., 87;  S m i t h  2 % .  C'oach f i n e ,  191 N. C., 589, 391, 132 S. E., 567; 
and he is entitled also to the benefit of the rule that  upon a motion to 
nonsuit the evidence must be considered in the light most favorable to 
the plaintiff. Cole v. R. R., 211 N. C., 591, 191 S. E., 353; L y n c h  v. 
Telephone C'o., 204 N .  C., 252, 167 S. E. .  847; Gilbert v. Wright ,  195 
N. C., 165, 141 S. E., 577. Where the factors of decision are numerous 
and complicated, and especially where the opinions and estimates of 
witnesses play a prominent part, the court must exercise great care to 
avoid inrading the province of the jury, when passing upon the conduct 
of the plaintiff and his ability, by the exercise of due care, to avoid the 
consequences of defendant's negligence. Practically every case must 
"stand on its own bottom." 

We think there is a difference between the fact situation in  the case 
a t  bar and that  presented in Lee z.. R. R., 212 N. C., 340, and W e s f o n  
v. R. R., 194 N. C., 210, 139 S. E., 237, that  justify the submis- 
sion of the evidence in  this case to the jury, without impairing the 
authority of those cases. The  evidence in this case cannot be said to 
point to the contributory negligence of the plaintiff with that  clearness 
and singleness of inference which must obtain in order to justify the 
court i n  taking the case from the jury. 

We refrain from cornment on the evidence which might prejudice 
either party on a retrial. 

The judgment of nonsuit is 
Reversed. 

CCRLET B R T A S T  v. J O H S  CARRIER 4 x n  J. HARVEY CARPESTER,  
GUARDIAN FOR JOHN CARRIER. 

(Filed 28 September, 1938.) 

1. Insane Persons g 13: Damages 7- 
,4n insane person is liable civilly for compensatory damages for his 

torts, but not for punitive damages. 
2. Damages § 11-Where defendant pleads insanity as bar to recovcry of 

punitive damages, plaintiff is entitled to prove legal capacity. 
Where defendant, who bad been adjudged insane and a guardian ap- 

pointed prior to the institution of the action, pleads insanity as a bar to 
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the recovery of gunitire dnmaees, plaintiff' is entitled to s l io \~ ,  if he can, 
thnt a t  tlir time tlefendm~t had legal capacity to commit the acts alleged 
with snch elrmrnts of acxravation n\ ~vonld justify the sward of punitive 
tl:~ mages. 

3. Evidence 9 40-Witnesses testifying on question of snnity, may state  
facts showing their  knowledge of t h e  person in question. 

Where the sanity of defendant is in issue, it  is competent for witnesses 
who have testified as  to their opinion on the question, to state facts show 
ing thrir 1;nowledge of defendant and tlie basis for t l~c i r  opinion, and 
rwcption to the testimony of one such witnet.s that he had arreqted 
defeiidant for a misdemcnnor, and of another witness that defrndant had 
bem tried in his court, is held not objectionable when properly confined 
by the trial court to tlie question of the witnesses' opportunity to obserw 
defendant and to note his mental condition. 

4. Husband and  Wife s 39-In action for  criminal conrer'sation, exclusion 
of evidence of character of woman with \vhoni plaintiif was alleged to 
have had immoral relations, held not  error. 

l n  this action for criminal conversation, the conrt cscluded evidence of 
the general clinmcter an(l c.hamcster for chastity of n vvclmml with ~vhon1 
plaintiff was alleged to hare  had improper relations. H e l d :  The esclu- 
sion of the evidence, even conceding its materiality, cannot be held preju- 
dicial in view of the admission of other testimony to the same effect 
without objection. 

5. Husband a n d  Wife 5 41- 
In  an action for criminal conrersation it  is not error for the court to 

fail to instruct the jury that it  was necessary for plaintiff to show that  
he and his wife were living together a t  the time, or, if separated, that 
the sepamtion was due to no fault of plaintiff, in the absence of a prayer 
for special instructions. 

0. Trial 32- 
party tlcsiring specific instrnctions on n particular phase of the law 

applicable to the evidence should aptly tender request therefor. 

7. Husband and  Wife 55  37, 41-Consent of wife is no d ~ f e n s e  t o  action 
for  criminal conversation. 

The consent of the wife is no defense to :in action for criminal conver- 
sation, and an instruction that  the jury should answer the issue in plain- 
tiff's favor if they should find from the greater weight of the evidence 
that a t  the times alleged plaintiff and his wife were l a w f ~ ~ l l y  married, and 
that a t  such times defendant had sesual intercourse with her. 

8. Husband and  Wife § 4-In action f o r  criminal conversation, present 
value of fu ture  loss may be awarded upon supporting evidence. 

In an action for criminal conversation, an instruction that  the jury 
might award the present value of prospective damages if they found that 
plaintiff's injury and loss \rould continue in the future isr not error when 
there is evidence supporting the instruction. 

9. Husband and  Wife § 40- 
Evidence in this action for criminal conversation held sufficient to over- 

rule defendant's motion to nonsuit. 



10. Appeal and Error # 29- 

Exceptions not 1)rougllt forward in appellant's brief arc deemed nlnn- 
tlolletl. Rule '58. 

,IPPE.II, by defendants from E w i n ,  Special  Judge, a t  June  Term, 
1938, of RUTHERFORD. SO error. 

-1ction for alienation of affections and criminal conversation. Issues 
submitted to the jury were answered as follo~vs: 

''1. Did the defendant John  Carrier alienate the affections of the 
plaintiff'i wife, as alleged in the complaint? Ans. : 'No.' 

"2. Did the defendant Jo lm Carrier hare  immoral relations with the 
plaintiff's wife, as alleged in the complaint? Ans : 'Yes.' 

"3. K h a t  amount of actual damages, if any, is the plaintiff entitled to 
recover of the defendant John Carrier ? h s .  : '$1,000.' 

"4. Did the defendant John  Carrier have sufficient mental capacity a t  
the times named in the complaint to entertain and act with a wrongful 
intent with respect to the matters complained o f ?  Ans. : (Yes.' 

"5. What amount of punitive damages, if any, is the plaintiff entitled 
to recorer from the defendant John  Carr ier?  Ans. : '$500.' " 

From judgment on the verdict defendants appealed, assigning errors. 

I I a m r i c k  & H a m r i c k  for plaint i f f ,  appellee. 
Edloards  & E d w a r d s  and X c R o r i e  d X c R o r i e  for defendnnts ,  ap-  

pellants. 

DEVIS, J. The appellants' principal assignments of error relate to 
the rulings of the court below on matters of evidence and to his charge 
to the jury. 

The exceptions to the adnlission of the testimony of a witness that  he 
had arrested the defendant for some misdemeanor, and of another that  
the defendant had been tried in this court, cannot be sustained. One of 
the issues in the case involved the question of the mental capacity of 
defendant Carrier, in order to determine his liability for punitive 
damages. I t  was alleged in the answer that he was ?Lon compos men t i s ,  
and i t  was admitted on the trial that  a t  some time previous to the 
matters alleged in the complaint he had been declared legally insane 
and a guardian appointed. While an insane person is civilly liable for 
his torts, this liability is for compensatory damages only, and does not 
include punitive damages. X o o r e  v. H o r n e ,  153 N. C., 413, 69 S. E., 
409; Rnll inger  I ? .  Rader ,  153 S. C., 455, 69 S. E., 497; Jezcell 1 % .  Colby ,  
66 S. EL, 399 ; 32 C. J., '751. Hence, it was competent for the plaintiff 
to show, if he could, that the defendant Carrier was not insane a t  the 
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time of the wrongs complained of, but was mentally competent, and that  
he had legal capacity to commit the acts alleged with such elements of 
aggravation as would justify the award of punitive damages. The testi- 
mony of the witnesses objected to was in support of their expressed 
opinion that  he was mentally capable. I t  is uniformly held competent 
for a witness when testifying as to the mental capacity of a person to 
state facts showing the witness' knowledge of the person and the basis 
for his opinion ( I n  re Brown, 203 IT. C., 347, 166 S. E., 72;  XcLeary 
v. Sormenf ,  84 N. C., 235; Lockhart on Ev., see. 206)) a d  this evidence 
was by the court carefully restricted to the question of the witness' 
opportunity to observe the defendant and to note his mental condition. 
8. I:. Ray,  212 N. C., 725, 194 S. E., 482. I t  may also be noted tha t  
testimony of other witnesses to similar effect was admitted without 
objection. Thompson v. Buchanan, 198 N. C., 278, 151 S. E., 861. 

Appellants further excepted to the exclusion of testimony as to the 
general character and character for chastity of one Alice Surrat t ,  with 
whom the plaintiff is alleged to have had improper relations. Alice 
Surra t t  was not offered as a witness by either side and did not go upon 
the stand, and it is not perceived how evidence of her character could 
be held material. Lockhart on Evidence, sec. 187. Hoverer ,  the testi- 
mony of numerous witnesses as to the conduct of plaintiff with her was 
admitted without objection. 30 C. J., 1164. 

Appellants excepted to the charge of the court for t h ~  reason that  i t  
failed to instruct the jury that  it was necessary for plaintiff to show 
that  plaintiff and his wife were living together a t  the time of the alleged 
criminal conversation, or, if separated, that  the separation was not due 
to the fault  of the plaintiff. There was no request that  this instruction 
be given, and there was evidence that  the intercourse occurred before 
the separation, but appellants contend the court should ha re  so charged 
without formal prayer. " I t  is well settled as the practice in this State 
that if a party desires the judge to present a particular theory of the 
case, or a particular phase of the law applicable to the f ~ t s  as the jury 
shall find them from the evidence, he should request the judge to do so 
by prayers for instruction tendered in apt time, and that  unless this is 
done, he cannot raise the objection that  the judge failed in his charge 
to instruct the jury with respect to such theory, or such phase of the 
law." Chestnut 2%. S u f f o n ,  207 S. C., 256, 176 S. E., 743. 

The court charged the jury, "If the plaintiff has sat~sfied you from 
the evidence and by the greater weight thereof, that  a t  the times alleged 
in the complaint the plaintiff was lawfully married to Effie Bryant, 
and that  during the existence of such marriage between plaintiff and 
Effie Bryant the defendant John  Carrier had sexual intercourse with 
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plaintiff's wife, Effie Bryant, then you will answer the second issue 
(Yes.'" The instruction of the court upon this issue was in accord 
with the decisiods in this jurisdiction embodying the applicable prin- 
ciples of law relating to actions for criminal conversation. I n  Coff le  
c. Johnson, 179 S .  C., 426, 102 S. E., 769, it was said:  "The authorities 
show the husbdnd has certain personal and exclusive rights with regard 
to the person uf his mife, which are interfered with and invaded by 
criminal conversation with h e r ;  that  such an act on the part  of another 
man constitutes an  assault even when. as is almost universally the case 
as proved, the wife in fact consents to the ac t ;  because the wife is in law 
incapable of giving any consent to affect the husband's right as against 
the wrongdoer." 

"The &avarnen of the cause of action for criminal conversation is the 
defilement of plaintiff's wife by the defendant." Chesfnut v. S u f f o n ,  
207 K. C., 256, 176 S. E., 743. The consent of the mife is no defense. 

"The mere fact of separation will not bar an action for criminal con- 
versation occurring during separation." 30 C. J., 1156 ; Cross z.. Gmnt, 
62 N. H.. 675. 1 3  R. C. L.. 1488. 

The exception to the charge of the court on this point cannot be 
sustained. 

The exception to the court's instruction to the jury, that  if they found 
the plaintiff's in jury  and loss would continue in the future they should 
award the present value of such prospective damages as they found 
would accrue, cannot be sustained. %'bile compensation cannot be 
based upon a mere conjectural probability of future loss (17 C. J., 764)) 
here there was evidence to justify the instruction to which the exception 
was noted. "If i t  appears that  the estrangement (between husband and 
wife) or its effects will be permanent, or will continue for some time in 
the future, the damages must cover this once and for aI1." McCormick 
on Damages, 409; Riggs c. Smith, 62 Idaho, 43;  17 C. J., 762; 30 
c. J.. 1148. 

The defendant's motion for judgment of nonsuit was properly denied. 
There was sufficient evidence of criminal conversation between defendant 
Carrier and plaintiff's wife to warrant  the submission of the case to the 
jury. Other excep$ions noted by defendants during the trial were not 
brought forward in their brief and are deemed abandoned. Rule 28. 

I n  the tr ial  we find 
N o  error. 
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YIIIGISIA T R r S T  COJIPXST v. LAPRh P. DUST.OP, JDS. P. DUSLOP, 
JIt.. AiYD CEIARrlES S. DCSLOP, I"ISECUTORS O F  TIIE ESTATE O F  JOS. P. 
IIUSLOP, DECEASED. 

(Filed 2s September, 193s. ) 
1. Pleadings § 20- 

On a motion to strilie out, the test is whether the pleader \volilcl be 
entitled to introduce e~ idence  in slipport of the al1e:ntions sought to 
be stricken. 

2. Mortgages § 30--Defense that property was worth debt at time it was 
bid in by cestui is available to guarantor on note. 

This action by the ccs t~ t i  qttc trutvt to recover tlie balance due on the 
note secured by tlie instrument after forec410snre and tlie application of 
the proceetl~ of sale to the note. was institnted against the l ~ r s o n a l  repre- 
sentatives of the guarantor of payment on the note. Defendants alleged 
as  n further defense that the property was bid in by a subsidiary of the 
ccstlti for tlie benefit of tlie c'cstrri ant1 that a t  the time tlie value of the 
property esceedrd the nmomit of tlie debt. Ch. "5, Public L a ~ v s  of 1033 
(Jlichie's Code, 2503d.) Plaintiff moved to strilie out th(2 further defense. 
H c l d :  Defendants were entitled to make the defense, and tlie motion to 
strilie out was properly dcnied. C. S., 3101-3103. 

3. Xppeal and Error § 2- 

Whether the denial of a motion to strilie olit is appealable under C. S., 
635, querc .  since the same qliestion may be presented by objections to tlie 
evidence m ~ d  cletermined upon review of t l i ~  final judgmcmt. 

APPEAL of plaintiff f r o m  Johnston, J., a t  August  Term, 1938, of 
Bvscolz~n~.  Affirmed. 

T h e  plaintiff sued the  defendants, executors of the  wd1 of Joseph  P. 
Dunlop, deceased, upon a g u a r a n t y  made  by said Dunlop  on cer tain 
notes of Charles S. Dunlop, secured by  a t rust  deed. 

T h e  plaiiltiff filed its complaiiit, alleging i n  substance tha t  Charles S. 
Dunlop  made  the  notes t o  bearer a n d  executed a deed of t rus t  securing 
the same to P. B. W a t t  and  Mr. B. J e r m a n ,  trustees; and  t h a t  a f te r  the  
execution of the  notes and deed of t rust ,  and  before delivery or negotia- 
tion of said notes, o r  the delivery and  recording of the deed of trust,  
Joseph P. Dunlop,  defendants'  testator,  f o r  r a l u e  received, and  as a 
condition precedent, endorsed and  signed upon the promissory notes the 
following g u a r a n t y  : 

"The undersigned hereby guarantees  the p rompt  r a y m e n t  of the 
within obligation, both pr incipal  and  interest, as  and  when same becomes 
due according to its terms, and  agrees not to claim a n y  r ight  to  be 
subrogated to the  rights of the  holder thereof unt i l  a f te r  the  payment  
i n  ful l  of all  obligations described i n  the  within mentioned deed of trust.  
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The undersigned further agrees to remain bound notvithstandiiig any 
extension of time which may be granted to the maker of the n-ithin 
obligation, hereby waiving all claim to any homestead escmptio~l as to 
this obligation. Witness tlie fol lo~iing signature and seal on the day and 
year of the within rnentioiied obligation. Jos. P. Dunlop, (Seal)." 

I t  was further alleged that  the notes so guaranteed were negotiated 
for full value, and before maturity antl default, to the plaintiff, and tha t  
the deed of trust was delivered and recorded. That  upon default in 
the payment of the notes, and after notice to both maker and guarantor, 
the deed of trust was duly foreclosed and the net proceeds from tlie 
foreclosure sale credited on tlie aiiiount then due on the note., leaving 
a balance of $3,975.14 still due. That  Dunlop died testate, learing the 
defendants as executors of his will; and when plaintiff filed proof of 
claim for the amount alleged to be due, with interest, the deftxtlants 
denied tlie claim. That  by reaqon of these facts the estate of 1)unlop 
is indebted to tlie plaintiff in the sum aforesaid, with iiltercst tl~ereon, 
recoverv of which plaintiff demanded. 

The defelltlants, in their further answer, set up  as a defense against 
plaintiff's claim that the plaintiff had caused tlie property to he bought 
in a t  the foreclosure sale by the Iiireitors Scrrice Corporation for 11lain- 
tiff's benefit; that tlie Investors Service Corporation was a bubsidiary 
of the plaintiff, which held all or a substantial 1)art of tlie ra l~i ta l  of 
said subsidiary; that plaintifl was tlie oviier and in control of the cor- 
poration; and tliat ail understanding existed bet~vecn the Investors 
Serricc Corporation antl the plaintiff a t  the time of the foreclosure that  
the Inreqtors Service ('orporation ~vould accept and hold the title to the 
lands so foreclosed. and would hold and dispose of the title thereto at the 
direction and for the use and benefit of the plaintiff. 

The defendants further alleged that  the plaintiff was really the ~ I K -  

chaser of the foreclosed land. and tliat the same TI-as indirectly conveyed 
to the plaintiff by a conveyance thereof to tlic, Investors Serrice Corpo- 
ration by deed dated 1 September, 1087. That  tlie Investors Service 
Corporation paid no con4er:ition for the land described in the deed of 
trust, or that if it  did, tlie consicleration was provided by the plaintiff. 
That  at the time of the sale of the land, ant1 iiilprovements thereon, i t  
xras reasonably and fairly worth the amount of the debt secured by ,aid 
deed of t n i i t  and that  its nlarket value was in escew of such indebted- 
I ~ P S ~ ;  and that under tlic law tlie debt of the plaintiff was fully satisfied 
and paid, and the estate of Jobepli Dunlop n.as thereby fully released 
and discharged. 

The plaintiff moved to strike out this further defcn.e, on tlie ground 
that the statutory defense l ~ r o ~ i t l e d  in chapter 275 of the Public Laws of 
1933 (section 2593d, Nichie's 1935 Code), is available only to tlcfend- 



198 IS THE SUPREME COURT. [a14 

ants in a suit "against the mortgagor, trustor, or other maker of any 
such obligation whose property has been so purchased ( a t  foreclosure)," 
and that  such special defense is unavailable to a guarantor of the debt. 

The statute referred to provides substantially that  where a foreclosure 
of property has been made by a mortgagee, trustee, or other person 
authorized to make the same, a t  which the mortgagee, payee, or other 
holder of the obligation thereby secured becomes the purchaser and takes 
title, either directly or indirectly, and thereafter sues for and undertakes 
to recover a deficiency judgment "against the mortgagor, trustor, or 
other maker of any such obligation whose property 112s been so pur- 
chased, i t  shall be competent and lawful for the defendant against whom 
such deficiency judgment is sought to allege and show as a matter of 
defense and offset . . . that  the property sold was fairly worth the 
amount of the debt secured by i t  a t  the time and place of sale . . . 
and, upon such showing, to defeat or offset any deficiency judgment 
against him, either in whole or in part." 

The trial judge refused to strike out the further answer and defense, 
and plaintiff excepted and appealed. 

DuUose d O r r  for plaint i f f ,  appel lant .  
P a r k e r ,  Bernard  d2 P a r k e r  for defendants ,  appellees. 

SEAWELL, J. On a motion to strike out, the test of relevancy of a 
pleading is the right of the pleader to present the facts to which the 
allegation relates in the evidence upon the trial. P e m b e r t o n  v. Greens- 
boro, 203 N. C., 514, 515, 166 S. E., 396; I 'a t terson 1). R. R., ante ,  38, 
43. I f  the defense provided in chapter 275, Public Laws 1933, is 
available to the defendants in this case, they are entitled to introduce 
evidence of the facts constituting such defense on the trial. 

At this juncture of the case we are not able to agree with the plain- 
tiff that  the suggested defense is not available to defendants as executors 
of the guarantor of the notes upon which this suit is brought. 

I t  might be contended, with reason, that  a proper construction of the 
statute should regard the act of a mortgagee, or trustee, or holder of the 
notes secured by the mortgage, in acquiring the mortgaged premises a t  
a forecalosure sale had at its instigation and for its benefit, as an act 
going to the discharge of the instrument and giving to the guarantor the 
benefit of this defense under the Negotiable Instruments Law-C. S., 
3101-3103. I t  would not be an  unreasonable interpretation of the 
statute to hold that  i t  proceeds upon the equitable assumption that  the 
debtor has received payment in full when, t)y his own choice, he takes 
the land, and that  the purpose of the law is. under such circumstances, 
to discharge the debt. 
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I t  is not, of course, f o r  us  to  say  whether the  defendants can make  
good the allegations of their  fu r ther  defense: W e  only say  t h a t  a t  this  
stage of the case we do not deny their  r ight  to  make  it. 

W e  a r e  not  sure of plaintiff's r ight  to  appeal  on this mat te r  under  
C. S., 638, since the same question could have been raised on objections 
to  the  evidence and, if necessary, reviewed on appeal  f r o m  the  final 
judgment, and  i t  does not now appear  t h a t  a n y  substant ial  r ight  has  
been affected. Pemberton v. Greensboro, supra. B u t  since the holding 
is adverse t o  plaintiff's contention, and  the  appeal  has  precedent, we 
prefer  to  decide the  mat te r  upon the  merits. 

T h e  judgment denying the  plaintiff's motion is 
Affirmed. 

GEORGIA L. PRIVOTT, \TT1D0lV, WOOD PRIVOTT AND WIFE, CORNELIA J. 
PRIVOTT, GEORGE E. PRIVOTT A N D  WIFE, MARY PRITTOTT, JOHN 
11. PRIVOTT (UKMARRIED), SARAH P. SPIVEY A N D  HUSBAND, >I. R. 
SPIT'ET. CAROIJSE P. Sn'Ii\'I)I.:I.T, ASD Husrrasn J. D. SWISDETL, 
v. ANXE S. GRAHAM. 

(Filed 28 September, 1938.) 

1. Wills §§ 38, 42: Descent and Distribution § 1- 
Lapsed, void or refused devises pass under the residuary clause if there 

be one, and in the absence of a residuary clause they descend to the heirs 
a t  law as  in case of intestacy. 

2. Wills 33c-Devise in this  case held t o  create defeasible fee in remain- 
der in testator 's children. 

A devise in the residuary clause to testator's widow for life. with re- 
mainder over to testator's children with further provision that if any child 
should die leaving no issue who shall attain the age of twenty-one, the 
share of such deceased child should go to his living brothers and sisters. 
does not pass the indefeasible fee to testator's children, since all the 
children might die without issue attaining the age of twenty-one, in which 
event the testator would die illtestate as  to the reversion after the de- 
feasance of the fee. 

3. Descent and  Distribution § 1- 
The heirs a t  law of a deceased are to be determined as  of the date of 

his death. 

4. Wills 8 46: Descent and Distribution 9 15-Plaintiffs held owners of 
fee either a s  heirs a t  law or  a s  devisees, and could convey title. 

Plaintiffs, children of testator, were the owners of the defeasible fee in 
the land in question under the residuary clause of the will, and were the 
heirs a t  law entitled to the reversion if the fee should be defeated. Held: 
Plaintiffs were the owners of the land either as  devisees under the will 
or as  heirs a t  law of testator, and their deed would convey a good, inde- 
feasible fee to the locus in quo. 
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APPEAL by defendant from T h o m p s o n ,  J . ,  a t  Chambers in Elizabeth 
City, 12  August, 1938. F rom CHOWAN. Affirmed. 

I.V. D. P r u d e n  for plaintif fs,  appellees. 
Johrz 1V. G r a h a m  for de fendan t ,  appel lant .  

SCHENCK, J. This is a controversy without action submitted under 
the provisions of C. S., 626, e f  seq. 

The plaintiffs hare  contracted to convey to the defendant an inde- 
feasible fce simple title to the property in controversy and have tendered 
her a deed purporting to convey the same with full covenants of war- 
ranty. The defendant has contracted to pay the purchsse price agreed 
upon but has declined to accept the deed tendered and pay said price, 
contending that  the plaintiffs cannot convey to her a n  indefeasible fee 
simple title. 

The property in controversy was owned by H. C. Privott, who had an  
indefeasible fee simple title thereto a t  the time of his death. The plain- 
tiffs are the widow and fire children of H. (2 .  Privott, and are his only 
heirs a t  law and their respective wives and husbands; and the plaintiffs 
also claim as devisees under the will of H. C. Privott, deceased. 

The property involved was specifically dwised to the testator's son, 
Wood Privott, one of the plaintiffs, subject to a charge of $5,000, the 
language of the will being: 

"3rd. I give and bequeath to my son Wood the Dowdy & Wool lots 
on which my  store and two warehouses stand, the use of which he has 
had in his mercantile business since Jan7y  1923-this property I value 
a t  five thousand ($5,000.00) dollars and he is to be charged with that  
sum against his share of my  estate." 

The devisee, Wood Privott, refused to accept said devise, and so 
notified all persons interested in the estate and attached notice of such 
refusal to the record of the will. 

I t  is settled law that  void, lapsed or refused devises pass by the residu- 
ary  clause if there be one, R e i d  v. S e n l ,  182 N .  C., 192 ( 199) ; Page on 
Wills (2d Ed.), par. 875, p. 1473; and if no such clause, they descend 
to the heirs a t  law as in case of intestacy. Cheek  v. Gregory,  195 
N .  C., 761. 

By virtue of the residuary clause of the will under consideration, the 
property in  controrersy n e a t  to the widow of the testator for life with 
remainder to his fire children, who were also his only heirs at law, 
subject to the following provision : "If any of said children die leaving 
no l ir ing issue who shall at tain the age of' 21 Sears then his or her 
bequest shall revert to the l ir ing brothers or sisters of such deceased 
children share and share alike." 
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I f  the provision superimposed upon the residuary clause prerents  the  
children f r o m  taking a n  indefeasible fee simple tit le a f te r  the death of 
the  life tenant  f o r  the reason t h a t  all  the children might  die  without lear-  
i n g  issue who would a t ta in  the age of 2 1  years, thereby causing the  estate 
of the  children to be defeated, and  the  testator t o  die  intestate as  to  the  
rerers ion a f te r  the  defeasance of the  fee, the plaintiffs, being the  heirs 
a t  l aw of the  testator, would take this  reversion. T h e  heirs a r e  ascer- 
tained as  of the  t ime of the  death of the testator,  r a ther  t h a n  a t  the  t ime 
of tlie defeasance or  terminat ion of the  intermediate  estate. Baugham 
c. T r u s f  C'o., 181  S. C., 406;  J o u e s  1.. F r a n k ,  211 S. C., 281. 

T h e t l i e r  the plaintiffs take by the  d l  or by inheritance, they a r e  
the  owners i n  fee simple of the  land i n  controversy, and their  deed 
tendered to tlie defendant conveyed to her  a good indefeasible title. - 
TTe a r c  therefore of the opinion, a n d  so hold, t h a t  his Honor's judgment 
t h a t  the  defendant be required to  accept the deed tendered and t h a t  the 
plaintiffs recover the price agreed upon is correct. 

Affirmed. 

TERESA JIcGREGOR r. GESERAL ACCIDEST, FIRE AND I J F E  
ASSERANCE CORPORATIOX. 

(Filed 28 September, 1038.) 

1. Insurance 5 -Definition of "disease." 
A "disease" may I)e defined as  a "cleriatioli from the healthy or normal 

conditioil of any of the functions or ti-sues of the body" or a s  ''a morbid 
conclitioii of tlie body." 

2. Same-Evidence held insufficient t o  show t h a t  insured suffered from a 
diseasc within the  n ~ e a n i n g  of health policy. 

ET-itlnict~ that i ~ n  X-ray tliscloscd that insured had impacted wisdom 
teeth, that they lint1 given her no tro1111lr. pain or illness. and might never 
hare clone so, but that instired ro1iuit:lrily snt~mitted to an operation for 
their removal. i x  hold  insnfficicrlt to show thnt insured suffered a tlisease 
within the me:rliing of the policy of 11e:ilth insurnnce issued by defendant, 
since it tliscloscs that the disabi l i t~ resulted from the operntion rather 
than thc condition of the teeth. 

3. Insurance # 39-Evidence held insufficient to  show that alleged L'dis- 
case" was contractcd a f te r  the  policy had been i n  force 30 days. 

The hrnlth policy sued on pro1 ided bcncfits in case insured should suffer 
d i w ~ h e  commencing during the hfc of the policy and after it had been 111 

force for thir t j  tlajc. I I I S I I ~ C ~ ' ~  witlence di~closed that less thall thirty 
(la)\ after the Issuance of the policy her dentist discoxc~red by m1lans of 
X-ra;\ that inhiired had fully dcrclol~ed, impacted wisdom teeth, and that 
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more than thirty days after tlie issuance of the policy i~~sured  submitted 
to an operation for their removal. H c l d :  Conceding that impacted wis- 
dom teeth constitute a "disease" within the meaning of the policy, the 
evidence discloses that the condition existed long before tlie issuance of 
the policy and that insured knew of the condition less ihaii thirty days 
after the issuance of the policy, and therefore the conditmn was not con- 
tracted during the life of the policy and after it had been in force for 
thirty days. 

APPEAL by defendant from Johns ton ,  J . ,  a t  April Term, 1938, of 
RUTHERFORD. 

C i ~ i l  action to recover on policy of health insurance. 
This action was instituted in the justice of' peace court of Rutherford 

County, and, on appeal, was tried de noco  in the Superior Court. 
The eridence tends to show these facts: 
On 4 September, 1936, defendant issued to plaintiff a policy of health 

and accident insurance which contained these pertinent prorisions: 
"Part  1. The Insuring Clause: This policy insures against . . . 
(b )  loss from disease contracted during the life of this policy and after 
i t  has been maintained in continuous force for thir ty (30) days from its 
date, disease so contracted being hereinafter referred to 8s 'such illness,' 
-as hereinafter limited and provided." . . . "Par t  8. Monthly 
Illness Indemnity. Section A. I f  on account of 'such illness,' not 
hereinafter excepted, the insured shall, commencing during the life of this 
policy, be necessarily and continuously confined within ths  house . . ." 

Prior  to 3 October, 1936, plaintiff discovered, through X-ray by her 
dentist, that  she had four impacted wisdom teeth-fully developed and 
grown across her mouth. She had not had any trouble, pain or illness 
from them. Plaintiff testified: ''Some people keep then1 all their days 
and they don't bother you." On 3 October, 1936, her dentist informed 
her that  he had an  engagement for her to see a doctor in Charlotte on 
5 October for esamination and, if that  doctor thought it necessary, for 
an  operation. She went to Charlotte and the operation was performed 
on 5 October. As a result of the operation she was confined to her bed 
and room two weeks, and was unable to do any work for three more 
weeks. 

Motions of defendant, in apt  time, for  judgment as of nonsuit were 
overruled. Exception. 

There was verdict for plaintiff. F rom judgment thereon defendant 
appealed to Supreme Court, and assigns error. 

W a d e  B. M a t h e n y  for plaint i f f ,  appellee. 
J .  Laurence Jones  and Horace R e n n e d y  for de fendan t ,  appel lant .  
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WIKBORNE, J. Taken in the light most favorable to plaintiff, the 
evidence fails to bring her disability within the provisions of the policy 
of health insurance upon which this action is based. The policy insures 
against loss resulting from disability from disease contracted during the 
life of the policy and after i t  has been in continuous effect for thirty 
days from its date. The language is clear and unmistakable and needs 
no interpretation. Hence, we inquire: Did the disability of  lai in tiff 
result from "disease"? "Disease" has been defined as "an alteration in 
the state of the human body . . . or of some of its organs or parts 
interrupting or disturbing the performance of the vital functions, or of 
a particular instance or case of this;" as "deviation from the healthy or 
normal condition of any of the functions or tissues of the body"; and as 
"a morbid condition of the body." These definitions have been adopted 
in one form or the other in the decisions of numerous courts. Black's 
Law Dictionary, 3rd Ed.  ; 18 C. J., 1139. Order of the Cnited Con~mer- 
cia1 Travelers e. Sicholson, 9 F .  ( 2  d ) ,  7-14; Perry v. Van Notre, 176 
No. App., 100, 161 S. W., 643-647; Merrion 2.. Hamilton, 64 Ore., 476, 
130 P., 406-407; Pilgrim Health d2 Life Ins. Co. 2;. Gomly, 40 Ga. dpp. ,  
30, 148 S. E., 666. Sovereign Camp, Woodmen of the M'orld e. Treanor, 
217 S. R., 204-206; Independent Life Ins. Co. 2;. Butler, 221 hla. ,  501, 
129 So.. 466. 

Applying these definitions to the facts of the c a w  a t  bar, can it he 
said that  impacted teeth, which have caused no trouble, pain or illness, 
constitute a disease? We cannot so hold. The plaintiff did not know 
she had them until the X-ray was made.   he^ had given her no  
trouble or pain. There was no disturbance in the performance of any 
of the functions or tissues of the body. No morbid condition existed. 

The evidence shows that  the sickness u7as the result of the operation 
to which plaintiff voluntarily submitted. She might never have had 
any trouble, pain or sickness from the teeth if they had not been re- 
moved. I t  was the removing of them that  caused her trouble. 

I f ,  however, it  should be conceded that  the impacted teeth constituted 
a disease, the evidence is clear that  that  condition had existed for a long 
time before the policy was issued. The teeth were fully developed. And, 
the plaintiff knew of the condition, certainly within the thirty-day period 
next after the date of the policy. 

Defendant's motion for judgment as of nonsuit should have been 
sustained. The judgment below is 

Reversed. 
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W. E. JIATTHEWS AXD D. B. JIATTHEWS r. ROSCOE JIATTHEWS 
(MINOR) ASD PLANTERS XATIOSAL BANK & TRL'ST COJIPAST, 
GUARDIAK OF ROSCOE JIATTHEWS (JIrxo~r) .  

(Filed 25 September, 1938.) 

1. Wills § 3 3 b R u l e  for application of rule in Shelley's case. 
C)rtlinarily, tlie rille in Shellcu's  cvnc applies when the term "heirs" or 

"heirs of his body" is ~ised in its technici~l sense of heirs q ~ i a  heirs as  mi 
entire clnss or denominntion of persons and not merely as  dcscriptio 
posot!trt~c~t~ of individuals embraced within that class. 

2. Wills § 34- 
The term "bodily heirs" whrn usrtl ns d('.so'iptio pcrao,ioritnt is brontlw 

than the term "children," and means lineal descendants, including grand- 
children and other lineal descendants. 

3. Sam-First taker's grandchild held entitled to share in estate under 
this devise. 

Testator devised tlie lands in question to his son for tlie term of his 
natural life and after his death to his "bodilr heirs, if m y  survire him, 
and should he die without issue, I will and desire that said land revert 
hack to my heirs a t  law." Testator's son died leaving him snrviving two 
cliiltlren and a child of a deceased chiltl. Hcld:  If tlie cl'3viw conveyed a 
defensible fee to testator's son wider the rule in Shellcu's rasc. then tlie 
contingency upon which the fee was to be defeated did not happen, and 
the devisee's grandchild is entitled to one-third thereof as  a representa- 
tivc. of her parent, or if the derise created a life estate only in the first 
taker, then the terms of the limitation over are  suffiriently broad to 
incliide the first tnlier's grnndcl~ild as  his lineal tlescentlnnt, and she is 
nltitletl to a one-third interest therein with hcr 111l~'lt'h. wns of the first 
taker. 

APPEAL by  plaintiffs f r o m  Bone, J., i n  Chambers, 15 J u l y ,  1938. 
F r o m  NASIX. Affirmed. 

This  is a special proceedings f o r  the  part i t ion of land, i n  which t h e  
plaintiffs allege tenancy i n  commorl with the defendant  as  to  f o u r  t racts  
of land described i n  the  petition, and  assert sole ownership i n  the first 
t ract  therein described. T h e  defendant, ansuering,  allegcls t h a t  he is t h e  
owner of one-third interest as  tenant  i n  common with t'ie plaintiffs of 
tlie first tract,  as  well as  of the  other f o u r  tracts.  

An issue of fact  having been raised, the  cause was t ransferred to  the  
civil issue docket and  heard by  consent by  Bone, J. 

T h e  controversy involves a n  interpretat ion of the fifth paragraph  
of the will of J o h n  G. Matthews, which reads as  follows: 

" F i f t h :  I loan to m y  son, Jno .  IT. T. Jlat thews,  one hundred and 
seventy-eight acres of l and  011 which h e  now resides dur ing  his  n a t u r a l  
life and  a f te r  his  death I give and derise said lands to his  bodily heirs, 
if a n y  survive him, a i d  should he die without  issue, I will and desire 
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that  said land revert back to my heirs a t  law. For  a more particular de- 
scription of said lands see deeds from V. B. Yatchelor a i d  wife to 111~- 
self, registered in tlic Register's office of Nash County in Book 59, page 
131, and deed from Sinloll Joncs to myself, registered in said office.'' 

The devisee therein na~necl, upon the death of the testator, took posses- 
sion of said tract of land ant1 held the same until his death in Xarch,  
193'7. Tlie devisee, John K. T.  Matthews, had six children, two of 
whom died in infancy or early childhood, one of whom died vithout 
issue in tht. year 192-2, and another one of whom, to wi t :  Rowoe D. 
Xatthews, died in the year 1915, leaving him surviving the defendant in 
this ~roceeding.  H e  likewise left surrivmg t ~ v o  children, the plaintiffs 
herein. The court below adjudged that  the defendant Roscoe Matthc~vs 
is tlie onner in fee of a one-third undivided interest in the 178-acre tract 
of land deicribed in paragraph one of the petition. The plaintiffs 
excepted and appealed. 

I. T .  I 'u lenf ine  f o r  p l n i n f i f s ,  nppel lants .  
I t ' i l k inson iE King for  d e f e n d a n t ,  appellee.  

BARSHILL, J. The difficulty the courts hare  encountered in applying 
the rule in S h ~ l l e y ' s  c m e  does not arise out of any complexity in tlie rule 
itself. Tlie application of the rule to particular facts presented is what 
has called forth much discussion in many decisions and which has canscd 
such confubion as niay exist in the minds of the legal profession in 
determining just when the rule applies. Generally speaking, tlie rule 
applies and a fee is conveyed nhen  "licirs" or "heirs of the body" are 
used in their technical sense and carry the estate to the entire line of 
heirs to holJ as inheritors under our canons of descent. Fo r  a devise 
of land to come within the meaning of the rule in S h r l l e y ' s  cnse the 
subsequent estate must be limited to the heirs qutr lieirs of the first taker, 
or to the heirs or heirs of the body as an entire class or deiiomi~iation 
of persons, and not merely to individuals embraced within that  class. 
The rule does not apply when such terms are used as dpscr ip f i o  per- 
sorwrunz.  Interesting discussioiis of the subject are contained ill P r i c e  
1 % .  G r i f i n ,  150 X. C., 523, 64 S. E., 372; P u c k r f t  7.. J l o r g a n ,  158 N. C., 
344, 74 S. E., 15 ; Pygh r .  L1l lcn ,  1 7 9  S. C., 307, 102 S. E., 39.2; 1T'trll(icr 
I . .  TT7(rlloc.c, I S 1  K. ('., 158, 106 S. E., 501; B c n f o n  1%.  Ricurorn, 192 
N. C.. 630. 

I n  deciding the question here presented i t  is unnecessary for us to 
enter into any discussion of tlie rule in She l l ey ' s  cnse,  or to determine 
whether the term "bodily heirs" waq used to indicate an  entire class or 
denon~ination of persons, or to merely embrace individuals within that  
class. TT1letlit.r the dc~iqt .  to John  TIT. T. Mattlw~vs in the fifth para- 
graph of the testator's will vests the derisee with a fee simple estate 
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defeasible upon his death without issue, or a life estate, 1s now immate- 
rial. I n  either event, the result is the same. I t  is to be noted, however, 
that  the testator uses the words "bodily heirs" and "issus" interchange- 
ably as synonymous terms. 

I f  the first taker by said devise acquired a defeasible fee in the lands 
described, then upon the admitted facts he died with issue surviving, 
so that the contingency upon which the fee was to be dzfeated did not 
happen. Defendant, a grandchild, is an heir and shares equally as a 
representative of her father, son of the first taker, mitk. the plaintiffs. 
I f  John W. T. Ma t thew,  the first taker under said devise, acquired only 
a life estate under the terms thereof, then the language or the limitation 
over is sufficiently broad to require the inclusion of the defendant and 
she would take a one-third interest in said land. 

The term "bodily heirs" as used in this devise is more comprehensive 
than the term children, and means progeny or issue, and includes chil- 
dren, grandchildren and other lineal descendants. I t  IS true that  in 
some of the cases in which this term is interpreted when used as 
descriptio personarum, it  is said that  i t  means children. However, an  
examination of those cases will disclose that  only children were con- 
cerned and no grandchildren were involved. I t  clearly appears that  the 
term is here used as indicating issue or l i ned  descendants. 

The testator indicated his intent to be that  if his son John  W. T.  
Matthews should die without lineal descendant, or issue, to whom the 
title could pass, then such title should revert to the testator's heirs a t  law. 

We concur in the opinion of the court below that  the defendant is the 
owner of one-third interest in the tract of land first described in the 
~ e t i t i o n  as a tenant i n  common with the plaintiffs. 

Affirmed. 

CHRISTINE B. WARREX V. VIRGINIA-CAROLISB JOINT STOCK 
LBSD BANK. 

(Filed 25 September, 1938.) 

1. Pleadings 5 29- 
A motion to strike out as a matter of right made after answer and on 

the day the case is calendared for trial, is properly denied for the reason 
that it is not made in apt time. C. S., 537. 

Even though a motion to strike out is not made in apt time, the court 
has discretionary power to allow the motion during the term a t  which the 
case is calendared for trial. 
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3. Appeal and E r r o r  §§ 39, 4 O b W h e r e  motion to s t r ike ou t  is  addressed 
t o  court's discretion, it  will not be presumed tha t  court denied t h e  
motion for  want of power. 

Defendant moved to strike out certain allegations of the complaint on 
the day the case was calendared for trial, and asked that the motion be 
allowed ns a matter of discretion. The court denied the nlotion on the 
ground of \vant of power. Three days later. \vhen the case was called for 
trial, the motion was again made and denied, the record failing to show 
more thnn the denial of the second motion. Held: The record failing to 
show that the second motion was denied on the ground of want of power, 
it  will be presumed on appeal that the motion was denied as  a matter of 
discretion, and the exception to the denial of the first motion becomes 
immaterial. 

4. Appeal and  Er ror  § 4 0 b D e n i a l  of motion to strike out  held not preju- 
dicial when no evidence in  support of irrelevant allegations is admitted. 

When a motion to strike out is addressed to the discretion of the trial 
court a t  the term the case is calendared for trial, a denial of the motion 
on the ground of want of power to entertain it  cannot be held prejudicial 
when no evidence in support of the irrelevant allegations sought to be 
stricken out is admitted on the trial. 

5. Mortgages 5s 3Sa, 39e-Where one employee of cestui holds t h e  sale 
and  another employee bids in  property, sale is voidable. 

In an action for damages for wrongful foreclosure, uncontradicted e ~ i -  
dence that the sale was made by one employee of the ccstui que twcst and 
the property bid in by another employee of the ces t~t i ,  and that the adver- 
tisement did not specify place of snle is sufficient to support the ruling 
of the court that he would instruct the jury that the sale was not a 
proper and valid foreclosure and that plaintiff trustors were entitled to 
the difference between the value of the land a t  that time m ~ d  the amount 
bid. 

APPEAL by defendant f r o m  Bone, J., a t  F e b r u a r y  Term,  1938, of 
BEAUFORT. NO error. 

This  was a n  action t o  recover damages f o r  wrongful  foreclosure and 
sale of plaintiff's land. T h e  record discloses the  following mater ial  
facts  : 

I n  1928 plaintiff borrowed $2,500 f rom the defendant Land Bank,  
and to secure the same executed deed of t rust  on her  land to the Southern 
T r u s t  Company, trustee. T h e  name of the trustee was subsequently 
changed to the  Southern Loan & Insurance  Company.  Defaul t  having 
been made  i n  the  payment  of the  debt, foreclosure sale was had  on 
1 4  Sovember ,  1934, and the  defendant Land  B a n k  became the last and 
highest bidder f o r  the l and  i n  the s u m  of $2,400. Repor t  of sale was 
filed with the  clerk 18  J a n u a r y ,  1935, and  on same da te  deed f rom the 
trustee to  the L a n d  B a n k  was executed. O n  the following day, 1 9  
J a n u a r y ,  1935, the  defendant Land  B a n k  conveyed the  land to E. H. 
and  G. &I. Swanner  fo r  the  consideration of $3,500. 

T h e  plaintiff,  conceding tha t  the  Swanners  were innocent purchasers 
fo r  value, brought her  action against the Land  B a n k  alleging a n  invalid 
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foreclosure, and offered evidence tending to sho~v that  the advertisement 
of the foreclosure sale did not specify the place of sale, that  the sale was 
made by one employee of defendant and bid off for the Land Bank by 
another employee of defendant, and that  the land n.as worth much more 
than the price a t  which it was bid off and conveyed to tlw Land Bank. 

The trial judge stated that  upon this evidence he ~vould charge the 
jury that  the sale of the land was not a proper and valid foreclosure of 
plaintiff's equity of redemption therein, and that  thc. plaintiff was 
entitled to recover the difference between what the jury should find the 
land was yo r th  in January,  1935, and the amount of plaintiff's debt. 
I t  was thereupon agreed by defendant ( r e s t ~ v i n g  its exceptions to the 
court's ruling with respect to the validity of the foreclc~sure sale) that  
tlie following issue should be submitted to the jury:  "What was the 
value of plaintiff's land, referred to in the complaint, on 1 0  January ,  
19351" I t  was further agreed that the caul-t might deduct the amount 
of plaintiff's debt from the amount found by the jury in answer to said 
issue. 

The jury answered the issue $5,000 and the court deducted $3,842.87 
as amount of plaintiff's debt and rendered judgment in favor of the 
plaintiff for the difference, to wit, $1,757.13. From this judgment de- 
fendant Land Bank appealed. 

Bodman d Rodman fo r  plaintif, appellee. 
Grimes CC Grimes and Worth d H o m e r  for  defcndanf, appellant 

DEVIN, J. Defendant's principal assignment of error is based upon 
tlie denial of its motion to strike certain allegations from the complaint, 
on the ground that  they were irrelevant and prejudicial. 

The motion, however, was made after answer and on the day the case 
was calendared for trial, and was denied for the reason that  it was not 
made in apt  time (C. S., 537). The defendant then asked that its 
motion be allowed as a matter of discretion, and this mas denied as not 
being a matter in the court's discretion. When the case was reached for 
trial three days later the defendant again moved to strike out the offend- 
ing allegations, and tlie motion was denied. 

R h i l c  the motion to strike was not made in proper time, that did not 
divest the court of the power, in the exercise of its sound discretion. to 
allow the motion during the term a t  which the case was ton the calendar 
for trial, and the statement of the judge belov-, in denying the motion 
when first made, that  it was riot a matter of discretion, was an  inad- 
vertence (I l ines 2' .  LZLCCIS, 195 N. C., 376, 142 S. E., 319; Washington 
7%. Irodges, 200 S. C., 364, 156 S. E., 912; C. S., 536). But the motion 
to strike was made later in the week before the trial was begun, and 
the record a t  that  time shows merely that  the motion was denied. No 
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reason was assigned f o r  the  action of the rourt .  There is n o  presump- 
tion t h a t  the la ter  rul ing was based upon want  of power. T h e  record 
does not  ureclude the a & m v t i o n  tha t  the motion-was denied i n  the  
exercise of discretion, iince, as  Ira5 said i11 I l ogsed  2%. Pendmrrn, 213 
PIT. C.. 240:  "The rul ing of the rour t  below, i n  tlie consideration of a n  
appeal,  is presumed to be correct." I n  this view the  defendant 's excep- 
t ion to tlie former rul ing of the  court would seem to be without merit .  
S o r  d o  the factq shon- a n  abuse of discretion. B u t  if i t  be conceded 
t h a t  the  last rul ing of the rour t  n a s  also hased on the erroneous view of 
want  of power and  t h a t  there was a fai lure  to  exercise the  discretion 
vested i n  tlie court,  nevert l ie le~s i t  appears  tha t  i n  the t r i a l  no evidence 
was admit ted i n  support  of the  irrelevant allegations sought to  be 
stricken f r o m  the complaint,  and  Ire cannot hold tha t  the j u r y  was 
influenced or  the defendant prejudiced thereby, so as  to  require the  
g ran t ing  of a new trial.  

T h e  uncontradicted eridence bearing on the inval idi ty  of the fore- 
closure waii sufficient to  sustain the rul ing of the t r i a l  judge thereon 
( U a r i s  T .  Dog,qetf ,  212 S. C., 589;  TT'nrren c. Susmnn, 168 S. C'., 457, 
84 S. E., 760;  EInyes c. P a c e ,  162 N .  C., 288, i S  S. E., 290; 41 C. J., 
D53), and this  left as  the only controverted issue the  r a l u e  of the  land 
a t  the t ime the  title pasqed to innocent purchasers f o r  value. Tlie fo rm 
of the  i w ~ e  was agreed to by the  defendant. There  was conipetent 
evidence to  support  the verdict of the  j u r y  and  the  charge of the court 
was f ree  f r o m  error. 

T e  have exarnined the other  exceptions noted by defendant dur ing  
the t r i a l  and find therein n o  sufficient ground upon which to orerthrow- 
the verdict and  judgment  below. 

No error. 

J. L. HALSET r .  CLARA E. SSELL, EXECUTRIX OF A, D. SSELL. 

(Filed 28 September, 1935.) 

1. Wills a T-In action for breach of contract to bequeath, evidence of 
financial worth of testate at that time is irrelevant. 

Where p1;lintiff i~rtrotliicw con~petent eridrnw that defendant's testate 
~)ronli>rd to t~equrath plaintiff a certain sum of money in considrration 
of pl:iintiff'\ forlwaring to slie for injuries receivecl in intestate's logging 
mill, evidence that tlie finai~cinl 11 ortli of testate a t  the time of the alleged 
contract was little more than the amount plaintiff claimed testate prom- 
iwd to bequeath him, is irrelevant. 

2. Trial a 31-Instruction held for error as expression of opiniop as to 
credibility of testimong. 

Plaintiff introduced testimony of severnl witnesses tending to establish 
the contract sued on. In  its charge, the court named only two of plain- 



210 I X  T H E  S U P R E M E  COURT.  [214 

tiff's witnesses and instructed the jury that if they belieled the testimony 
of these two witnesses, and found by the greater weight of the eridence 
the facts to be as they had testified, to answer the issue in plaintiff's 
favor, i s  he ld  prejudicial as amounting to ml intimation that the jury 
might disregard the testimony of the rest of plaintiff's r;itnesses, or that 
surh evidence was without significance. 

, ~ P P E A L  by plaintiff from Bone, J., at  J anua ry  q?ernl, 1938, of 
WASHINGTON. New trial. 

The plaintiff sued for damages arising out of a breach of an alleged 
contract between himself and the deceased, A. D. Snell, by the terms 
of which Snell had agreed to make a will i n  which he would leave 
$10,000 to the plaintiff, in consideration for injuries done to the latter 
while working in a logging mill for Snell, and in  consideration of fore- 
going suit upon this claim. 

Snell died some years later, leaving the plaintiff nothing by his will. 
The plaintiff introduced evidence tending to show the nature and 

seriousness of the injuries he had sustained a t  the mill, the existence 
of the alleged contract, and the failure of Snell to provide for him in the 
will as agreed. Plaintiff introduced a number of witnesses, among them 
Mrs. J .  L. Halsey, his wife, Mrs. J. W. Hakey,  his mother, Pau l  Wood- 
ley, Louis Bateman, A. R .  Patrick, W. B. Cox, and va-ious other per- 
sons, whose testimony was directed toward establishing the contract. 

Of these Mrs. J. L. Halsey and Pau l  Woodley tesdfied that they 
heard the contract made between the plaintiff and Snell, and related 
its terms. Louis Bateman testified that  Snell told him tEat "Johnnie"- 
the plaintiff-"was going to sue him but that  he had made i t  all right 
with him and was going to leave him $10,000 in his will." A. R. 
Patrick testified that  Snell told him that  "Johnnie had got hur t  in a 
log mill of his and he was going to give him $10,000 a t  his death." 
Mrs. J. W. Halsey, a sister of Xsa Snell and mother of the plaintiff, 
testified that  she had a conversation with Snell, in which he told her he 
had heard "Johnnie was going to sue him," and she had suggested that  
Asa ought to help him. Snell said he "was going to leave Johnnie 
$10,000 in his will, and asked her to tell him so," which she subsequently 
did. This witness testified further that  she saw Snell later and he told 
her he had "seen Johnnie and made it all right with him by telling him 
he was going to leave him $10,000, and he said Johnnie had agreed not 
to enter any suit against him." 

The defendant executrix, in rebuttal, introduced evidence tending to 
show the value of Snell's property a t  the time of the alleged contract, to 
which plaintiff objected and excepted. 

Upon the issue relating to the existence of the contracl; the trial judge 
instructed the jury, as follows: 
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"I instruct you, gentlemen, that  if you believe the evidence of the 
plaintiff's wife, Nrs .  J. L. Halsey, and the evidence of the plaintiff's 
witness, Pau l  Woodley, and find by the greater weight of the evidence 
the facts to be as their evidence tends to show, you would answer the 
first issue 'Yes.' I f  you do not so find, do not believe their evidence, 
you would answer the issue 'So.' " 

To this plaintiff excepted. 

H'. M .  Darden ,  Jr. ,  2. V .  S o r m a n ,  and M c N u l l a n  $ i l l ~ ~ l f u l l a n  for 
p l a i n f i f ,  appel lant .  

Tt'. L. W h i f l e y ,  H .  S. W a r d ,  and R o d m a n  & R o d m a n  for de fendan t ,  
appellee. 

SEAWELL, J. We have set out in some detail the portions of the 
evidence relating to the two exceptions we think i t  proper to consider. 

( a )  An aggrieved party may recover for the breach of a contract, 
made upon sufficient consideration, that  the promisor will make him the 
beneficiary of a bequest or devise in  his will, but such a contract must 
be established by the mode of proof legally permissible in establishing 
other contracts. 

I n  the case a t  bar the defendant introduced, in rebuttal, evidence tend- 
ing to show that  the financial worth of deceased a t  the tim'e of the alleged 
contract was little more than the amount he promised the plaintiff, to 
be eiven in  his will. 

u 

I f  we were considering the will itself, with reference to its construc- - 
tion, or upon a n  issue of devisavi t  vel non ,  evidence of the testator's 
financial worth and details as to the value of the component parts of 
his estate might be relevant upon some of the questions involved. Here, 
however, the contract is entirely separate from the will and the rele- 
vancy of the evidence is not aided by the fact that  the subject of the 
contract is a testamentary disposition. of property. At  best, the pro- 
posed evidence is of such doubtful import that  we must consider i t  
irrelevant. 

(b )  Generally speaking, it is error for the trial court to single out 
any of a number of witnesses and. give the jury an  instruction bearing 
upon the issue, based solely upon the credibility of such witnesses, and 
upon the facts as testified by them. I n  this case i t  cannot be said that  
the testimony of Mrs. J. L. Halsey and Pau l  Woodley constituted all 
the evidence tending to prove the contract, or that  the evidence of some 
of the other witnesses mentioned-for instance, that  of Mrs. J. W. 
Halsey-had no other function than to corroborate them. The plaintiff 
is, therefore, prejudiced because the jury may have construed the in- 
struction as an intimation that  they might disregard other evidence 
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support ing plaintiff's claim, o r  t h a t  such evidence was without  signifi- 
cance. I 'ny lor  1.. ~ l i e a d o l c s ,  182 N .  C., 266. 267, 108 S E., ' 7 5 5 ;  BOW- 
mu,! I . .  7'rusf  Po., 170 S.  C., 301, S i  S. $:., 4 6 ;  JacX,,son c .  Commis- 
s i o l ~ e r s ,  7 6  S. C., 282;  Anderson  1 , .  S f e a m b o n f  Co., 64 J:. C., 399. 

r p o n  the  errors  noted, the  plaintiff is entitled to  a 
S e n .  t r ia l .  

J. T. BAILEY, EX. A. OSBORSE. EDWIS FISCHER A N D  11. 'T. JlcCRACKES, 
CITIZENS, TAXPAYERS AKD QUALIFIED VOTERS OF HAYVFOOD COUSTY, r. 
GUDGER BRPSON, W, H. SOLAND ASD VIRGE RIcCLURE. COUNTY 
BOARD O F  ELECTIOKS O F  HAYWOOD COUSTY; AKD DAVID :(. CABE, ON T H E  

PABT OF HIMSELF AND OTHER CITIZENS ASD TAXPAYERS. 

(Filed 25 September, 1938. ) 

1. Intoxicating Liquor § -Order restraining election on liquor question 
is properlg continued when petition does not affirnlatively show tha t  
signers were qualified and  did vote i n  last election for Governor. 

Cli. 49, Public Laws of 1037, requires that a petition for the submission 
to a vote of the question of setting np  and operating liquor stores in the 
county should he signed by a t  least 1.7% of the registe-ed voters of the 
county that voted in the last election for C;orernor, and where, in a snit 
to restrain such election, it  is found that the petition fails to show that 
the persons signing the petition voted in the last election for Governor. or 
wcre qualified to so rote, the temporary order is proper13 continued to the 
hearing for the determinxtion of this question. 

2. Injunctions § 11- 
Ordinarily, in a suit for a permanent injunction, the temporary order 

will he continued to the hearing when the evidence raise!$ serious question 
a s  to the existence of facts. which, if established, woul~l entitle plaintiff 
to the relief sought. 

CLARKSOS and DEVIS, JJ.. concur in result. 

,IFPEAL by defendant  David  N. Cabe f r o m  Alley, J., a t  J u l y  Term,  
1938, of H a r w o o ~ .  

Civil action to  enjoin the  holding of a n  election i n  Haywood County 
on the question of setting u p  and  operat ing therein counl y l iquor  control 
stores under  t h e  provisions of chapter  49 of Publ ic  L a n s  1937. 

T h e  action was instituted against  the  county board of elections. 
Thereafter  David  S. Cabe, a citizen, taxpayer  and  qualified voter of 
IIaywood County, i n  behalf of himself ant3 others, citizens, t aspayers  
and qualified voters of said county, was permitted to  become a p a r t y  

defendant. 
T h e  record discloses that ,  act ing under  the provisions of chapter  49, 

Publ ic  Laws 193'7, upon petition of registered voteas  of Haywood 
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County filed with it, the board of elections of said county has called an  
election a t  n-hich there shall be submitted to the qualified voters of said 
county the questioii of setting up and operating liquor stores therein. 

Plaintiffs in their complaint challenge the sufficiency of the petition 
on which the board of elections acted. Temporary injunction was signed 
and serred. A11 defendants have answered. 

On hearing of motion of defendants to dissolve the injunction, the 
court below finds, among other things, "that the petition upon which the 
election referred to in the pleadings was called fails to show affirmatively 
that  the persons signing said petition voted in the last election for 
Governor of Kor th  Carolina, or were qualified so to vote; and i t  further 
appearing that  the answer filed by the board of elections of Haywood 
County admits that  the petitions filed with said board calling for said 
election do not designate the signers other than that  they are duly 
qualified voters of Haywood County, and that  the said defendants i n  
receiving said petitions and in ordering said election counted the signers 
thereof, but had no way of determining whether or not said signers were 
duly and properly registered, and had no knowledge or information as 
to whether or not the signers of said petition were persons ~ h o  voted 
in the last election for Governor of North Carolina." 

From judgment continuing the injunction to the final hearing, the 
defendant David S. Cabe appealed to the Supreme Court and assigns 
error. 

1'. A. C l a r k  for p l a i n f i f s ,  appellees.  
ItT. T.  C'razcsfurd for  d e f e n d a n t ,  appe l lan t .  

WINBORXE, J. The appellant, David N. Cabe, excepted to the judg- 
ment entered below, and, on this appeal, assigns as error the signing 
of the judgrncnt. This is the only question presented. The assignment 
is not tenable. 

The act relating to the setting up and operating county liquor control 
stores requires as condition precedent that  the question be submitted 
to and approved by the qualified voters of such county, a t  an  election 
called "by the board of elections of such county only upon the written 
request of the board of county commissioners therein, or upon a petition 
to said board of elections signed by a t  least fifteen per centum of the 
registered voters in said county that  voted in the last election for Gov- 
ernor." Section 25, chapter 49, Public Laws 1937. 

On the findings of fact, to which there is no exception, the court 
below properly continued the injunction to the hearing. 

"Where the main purpose of a n  act is to obtain a permanent injunc- 
tion and the evidence raises serious question as to the existence of facts 
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which if established would entitle the  plaintiff to  the  relief demanded, 
the usual practice is to  continue the  temporary restraining order to  the  
hearing." Springs v. Refining Co., 205 h-. C., 444, 1 7 1  S. E., 635, and  
cases there cited. 

Whether  the  defendants will be able to  show a t  the  t r i a l  t h a t  the  
signers of the petition have the  qualifications required by  the s ta tu te  
is not  now before this  Court.  

T h e  judgment  below is 
Affirmed. 

CLARKSON and DEVIN, JJ., concur i n  this  result. 

JAMES WEST, BY HIS NEXT FRIEND, W. C. WEST, v. F. 11'. WOOLWORTH 
COMPANY AND ROBERT E. AiYTHONY. 

(Filed 28 September, 1938. ) 

1. Courts 2a-Superior Court has  discretionary power t o  reinstate ap- 
peal f rom county court  upon motion aptly made. 

The Superior Court has the discretionary authority to reinstate a n  
appeal from a general county court upon motion made a t  the same term 
the appeal is dismissed for failure of appellant to comply with the statu- 
tory requirements governing such appeals, since the statute, C. s., 1608 
( c c ) ,  provides that such appe'als shall be governed by the rules for ap- 
peals from the Superior Court to the Supreme Court, and such procedure 
is provided by the Rules of Practice in the Supreme Court (Rule 17), 
and the Superior Court obtains jurisdiction through the motion to rein- 
state aptly made, and may pass upon the motion a t  that or a subsequent 
term. 

2. Judges 8 2c: Courts § 4--Judge holding courts fo r  Spring circuit h a s  
jurisdiction of entire t e rm beginning in J u n e  and  running into July. 

When a term of court begins the last part of June, the judge of the 
Superior Court assigned to that district for the Spring circuit has author- 
ity throughout the term of court, even though the term runs over into 
July, C .  S., 1446, since any term which Iwgins in Jun~?  "falls" between 
January and June within the meaning of the statute. 

APPEAL by defendant F. W. Uroolworth Company f r o m  Alley, J., a t  
J u n e  Term,  1938, of BUNCONBE. 

Civil action f o r  recovery of damage f o r  alleged slander. 
T h e  action was instituted i n  the  general county court  of Buncombe 

County. O n  the  t r i a l  a t  J a n u a r y  ~ k r m ,  1938, o f  said court  there was 
verdict i n  favor  of t h e  plaintiff against the  defendant  Robert  E. 
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Anthony, but the jury found that  a t  the time of the alleged slander he 
was not "acting within the course and scope of his authority" as assist- 
ant manager for defendant F. W. Woolworth Company. Motion of 
plaintiff to set aside the verdict as to the issue of agency and for new 
trial thereon was denied. From judgment on the verdict plaintiff ap- 
pealed to the Superior Court and assigned error. 

At the June  Term, 1938, of the Superior Court, on motion of defend- 
ant F. W. Woolworth Company, and, upon findings of fact to the effect 
that plaintiff had failed to comply with the statutory requirements and 
rules of the court governing the docketing and perfecting of appeals 
from the general county court to the Superior Court in the respects 
therein set forth, an  order was entered dismissing the appeal of plaintiff 
and affirming the judgment of the general county court. Thereupon, a t  
the same term of the Superior Court, in open court and on the day that  
the order dismissing the appeal was signed, plaintiff filed a motion to 
vacate the said order and for reinstatement of the appeal for causes 
stated, notice of which was given to counsel for defendant. 

The motion to reinstate the appeal being heard on 1 July,  1938, a t  
and during the next succeeding term of the Superior Court, the regular 
2-weeks June, 1938, mixed term, which convened on 20 June, and which 
was presided over by the judge regularly assigned to hold the Spring 
Terms, 1938, of the Superior Court of Buncombe County, the court, 
upon further facts found and "in the exercise of its discretion and in the 
furtherance of justice," entered an order that  the plaintiff's appeal to 
the Superior Court be reinstated, from which defendant F. WT. Wool- 
worth Company, appealed to the Supreme Court, and assigns error. 

Pri tchard & J a m e s  for plaint i f f ,  appellee. 
P a r k e r ,  Bernard & P a r k e r  f o r  de fendan t ,  appellant.  

WINBORXE, J. The questions presented a re :  (1)  Does the judge of 
Superior Court, after  having dismissed an  appeal from the general 
county court, have the authority, on motion of appellant made a t  the 
same term, to reinstate the appeal when the motion is not heard until 
the next succeeding term? 

(2 )  When a regular spring term of Superior Court of a county 
begins in J u n e  and runs into July,  does the presiding judge regularly 
assigned to hold the courts of the district in which such county is 
situated for  the Spring circuit, have authority during such term to act 
as such after the month of June  has expired? Both questions are 
answered "Yes." 

(1)  The general county court of Buncombe County was established 
in 1929 pursuant to the provisions of chapter 159 of Public Laws of 
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1929, which brought Buncombe County under and within the operation 
of the general statutes on the subject. Public Lams 1923, ch. 216, as 
amended by Public Laws, Extra  Session 1924, ch. E5. J o n e s  v. Oi l  Co., 
202 X. C., 328, 162 S. E., 741; Grogg v. G r a y b e a l ,  209 N. C., 575, 184 
S. E., 85. The general statute provides in part that ' appeals in civil 
actions may be taken from the general county court to the Superior 
Court of the county in term time for errors assigned as, matters of law 
in the same manner as is now provided for appeals from the Superior 
Court to the Supreme Court . . ." C. S., 1608 (cc) ; Public Lams 
1923, ch. 216, sec. 1 8 ;  Public Laws, Extra  Session 1924, ch. 85, sec. 24f;  
Public Laws 1929, ch. 159; Public Laws 1933, ch. 109;  Public Laws 
1037, ch. 84. 

Under Rule 17 of the Rules of Practice in the Supreme Court (200 
N. C., 816)) if the appellant in a civil action shall fai l  to bring up and 
file transcript of record in accordance with the provisions thereof, the 
appellee may move to docket and dismiss the appeal. 'The motion will 
be allowed "with leave to the appellant, during the term, and after 
notice to the appellee, to apply for the redocketing of th. case." Xirror 
Co. v. Casualty Co., 157 N. C., 28, 72 S. E., 826. 

I n  the instant case, upon the plaintiff filing motion at  the same term 
for reinstatement of the appeal, the court acquired juri'qdiction through 
the motion and could, in its discretion, pass upon the same a t  that or a 
subsequent term. 

( 2 )  On the second question i t  is sufficient to refer to pertinent 
statutes. C. S., 1446, provides : "The judge riding any spring circuit 
shall hold all the courts which fall betwecxn January  and June,  both 
inclusive, and the judge riding the fall circuit shall hold all the courts 
which fall between Ju ly  and December, both inclusive." 

C. S., 1443, reads in pa r t :  "Each county shall h a w  the number of 
regular weeks of Superior Court as set out in this section (Public Laws 
1913, chapters 63 and 196). . . . The Nineteenth District shall be 
composed of the following counties, and the Superior Courts thereof 
shall be held a t  the following times, to wi t :  Buncombe . . . the 
third Monday in June,  to continue for two weeks, for lhe trial of both 
criminal and civil cases." Public Laws 1923, ch. 31. 

The courts which "fall" between January  and June,  both inclusive, 
include any term which begins in June. The word "fall" in  the ordi- 
nary sense in which i t  is used in the statute means "to come, or become; 
to occur; to arrive." The intention of the Legislature is manifest from 
a reading of the statute. 

The judgment below is 
Affirmed. 
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S. A. STEVESS r .  CORSELIA VASDERBILT CECIL. THE BILTMORE 
COMPANY A K D  BILTJIORE DAIRY FAltJIS, ISC. 

(Filed 28 September, 1038.) 

1. Process $j 6 

In a n  action quasi 111 rcnr against n nonresident defendant it is neces- 
sary to a rnlid srrrice of process by 1)ul)lication that the defendant liare 
prol~erty in  the State ;~ntl that such property has hew actually subjected 
to the control of the court by  attacllment. 

2. Same- 
S o  valid serrice of process by publication can be had against a non- 

refitlent defendant in a n  action i n  pcmo?rant. 

APPEAL by the plaintiff from Al ley ,  J., a t  March Term, 1938, of 
Buxconrn~.  Affirmed. 

Don C'. 170ung and M'ells, Car ter  & I l i p p s  for p l a i n t i f ,  n p p e l l m f .  
d d n m s  CE d d n m s  for de fendan t ,  appellee. 

SCHEKCR. J. This is an  action to racate and set aside a certain 
consent judgmcnt of the Superior Court rendered in  an  action wherein 
the plaintiff herein was the plaintiff and the defendant Cecil was the 
defendant for the reason that  the plaintiff's consent to said judgment was 
induced a i d  procured by the willful frauds and deceptions practiced 
upon him by the agent of the defendant Cecil, v h o  was the general man- 
ager of the dairy business of said defendant, and the immediate superior 
of the plaintiff as an  employec of such defendant in the conduct of her 
said dairy business; said judgment purporting, for a nonlinal considera- 
tion, to release snit1 defendant from any manncr of ri~iployer's liability to 
the plaintiff for injuries which he claims he suffered xrhile engaged in 
the discharge of the duties of his said employment, in consequence of 
the negligence of his said employer. 

The defendant Cornelia Vanderbilt Cecil entered a special appearance 
and mored the court to dismiss the action as to her for the reason that  
the court had acquired no jurisdiction over her property or person. 
This motion was allon-ed, and the plaintiff excepted and appealed to the 
Supreme Court. 

I t  appears from the record that  there has been no personal service of 
summons made upon the defendant Cecil, and that  there has been no 
waiver of service by said defendant, and that the only attempt a t  service 
has been by publication. The record further divulges that  no attach- 
ment has issued against the property of the defendant Cecil. 
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C h i e f  J u s t i c e  C l a r k ,  i n  B c r n h a r d t  2'. Rrowrl ,  118 N. C., 701 (705), 
says : " 'Due process of law' requires that  serrice of provess shall always 
be made. There are three modes in which this can ba done: 

"1. B y  actual service (or, i n  lieu thereof, acceptance of service or a 
waiver of service by an  appearance in the action). Whether actual 
service shall be made by reading the summons or notice to the defendant, 
or leaving a copy with him personally or a t  his usual place of residence, 
is for the Legislature to prescribe. The Code, secs. 214, 217, 597. 

"2. B y  publication of summons in cases in which i t  is authorized by 
law, in proceedings i n  r e m .  I n  these cases the court already has juris- 
diction of the res ,  as to enforce some lien or a partition of property in 
its control, or the like, and the judgment has no personal force, not even 
for the costs, being limited to acting upon the property. 

"3. By publication of the summons, in cases authorized by law, in 
procerdings qncrsi i n  rern. I n  those cases the court acqcires jurisdiction 
by attaching property of a nonresident or of an  absconding debtor, and 
in  similar cases, and the judgment has no personal efficiency, extending 
no farther than its enforcement out of thr  property seized by attach- 
ment." See, also, T'ick 1 ! .  F l o u r n o y ,  147 X. C., 209; O m n g e  C o n n f y  P. 

J e n k i n s ,  200 S.  C., 202 (206), and cases there cited; X. C. Prac.  & 
Proc. (NcIntosh) ,  par. 322, pp. 317-18. 

Thrxre was no actual service, nor acceptance nor wair-er of service to 
bring the instant case within the first mode in ~vhich  service of process 
may be made. 

Tht. instant case does not fall within the second mode in which service 
of process may be made by publication of summons, since it is not an  
action i,l r e m  in which the court already had jurisdictilm of the res.  

I f  the instant case be an  action q ~ l o s i  i n  renz as specified in the third 
mode of service of process, the absence of attachment was fatal to the 
plainliff's cause. I n  the absence of personal service, acceptance and 
waiver of service, and in the absence of tlw court already having juris- 
diction of the res ,  the court has no iurisdiction of a norlresident defend- 
ant or one who cannot after due diligence be found v i th i a  the State, 
unless (1 )  he has property in the State and (2 )  such property has been 
actually subjected to the control of the court by attachment. P c n ) l o y e r  
7' .  ATeff ,  95  G. S.,  714 (24 Law Ed., 565) ; Tl'infree v. Bugle! j ,  102 5. C., 
51.5; L o n g  L>. In s t t rnnce  C'o., 114 N. C., 466; M o y  1.. G ' e f f y ,  140 S.  C., 
310; C'urrie 1 % .  Jl i n i n g  ( 'o . ,  157 S. C., 209: E r e r i f f  1 % .  i t r s f i n  R r o f h e r s ,  
169 N .  C., 622. 

I f  the instant case be an  action i n  pe r sonnm against :I  nonresident, or 
one who cannot after due diligence be found ~v i th in  the State, construc- 
tive service by publication is ineffective for any purpose. H i n f o n  z.. 
T I M .  C'o., 126 N. C., 18 ; TT'infree c. Ba,qley ,  supra .  "Where the entire 
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object of the action is to determine the personal rights and obligations 
of the defendants, that is, where the suit is merely i n  personam,  con- 
structive s e r ~ i c e  in  this form (by publication) upon a nonresident is 
ineffectual for any purpose. P e n n o y e r  z'. S e f f ,  supra .  

The judgment of the Superior Court dismissing the action is 
Affirmed. 

IK RE ADMINISTRATION OF THE ESTATE OF LOUIS B. SUSKIS.  

(Filed 28 September, 1938.) 

1. Executors and Administrators § 4- 
The appointment of an administrator c.  t. a. ipso f a c t o  revokes and 

supersedes letters of administration theretofore issued for the estate. 
2. Appeal and Error Sa, 3le-Appellant held not party aggrieved and 

appeal is dismissed. 
Letters of administration were issued to appellant upon affidavit of 

deceased's brother. Thereafter an administrator c.  t ,  a. was appointed. 
No question of disqualification or default under C. S., 31, and no question 
of preferential riglit of nomination and snbstitution was involved, and no 
effort to impeach any acts of plaintiff as administrator was made. Held:  
The appointment of the administrator c.  t ,  a. revokes the first letters of 
administration, and the revocation of the first letters separated plaintiff 
from all connection with the estate, and he is not the "party aggrieved" 
by the second order, C. S., 632, and no substantial right of his was thereby 
affected, C. S., 638, and his appeal therefrom is dismissed. 

APPEAL by John Archbell Wilkinson from T h o m p s o n ,  J., at  May 
Term, 1938, of BEAUFORT. 

The record discloses that  on 11 February, 1938, the clerk of the 
Superior Court of Beaufort County issued general letters of administra- 
tion on the estate of Louis B. Suskin, deceased, to John Archbell F i lk in -  
son upon the affidavit of Raymond Suskin, brother of the deceased, in 
which it is stated "that Louis B. Suskin, late of said county, is dead, 
without leaving will and testament," and upon the further affidavit of 
Leon Suskin, nephew of the deceased, in which it is stated "that Louis B. 
Suskin, late of the city of Baltimore, Md., died in said city on or about 
1 2  January,  1935, and this affiant is informed and believes that  Louis B. 
Suskin left a last will and testament." 

Thereafter, on 15 April, 1938, R. H. Hodges was appointed admin- 
istrator c. t .  a.  of the estate of Louis B. Suskin, deceased, by the clerk 
of the Superior Court of Beaufort County, and the following notice was 
issued to John  Archbell Wilkinson : 
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"Please take notice, that  the will of Louis B. Suskin, deceased. has 
been proven and that  letters testamentary are issued thereon. Tvhere- 
fore the letters of administration issud on February 11, 1938, to you, 
John Archbell Wilkinson, as administrator of the estate of Louis B. 
Suskin, are reroked." 

On  appeal to the Superior Court, the judge approved and affirmed 
the order granting to R. 11. Hodges letters of administ]-ation c. f .  a .  on 
the estate of Louis B. Suskin, deceased; and, fur ther :  "The letters 
purporting to be letters of administratiom granted to John  Archbell 
Wilkinson are adjudged to hare  been improvidently granted, and are 
revok13d." From this ruling, John  Archbell Wilkinson appeals, assign- 
ing errors. 

R. E. W h i t e h u r s t  a n d  L. I .  X o o r e  for  appe l lan  t.  
J .  P.  B. Ehr ing l zaus ,  W.  B. R. G u i o n ,  trnd R o d m n n  CE R o d m a n  f o r  

appel lee .  

STACY, C. J. To determine whether the appointment of John Arch- 
bell TVilkinson administrator of the estate of Louis B. Suskin, deceased, 
was lo id  a b  in i t i o ,  because improvide~~t ly  made in a case of testae?, 
S p r i n g s  c.  I r r i n ,  28 N.  C., 27, or d e  f a c f o  sufficient until revoked, S h o b e r  
c. TT'he~ler,  141 1u'. C., 403, 57 S. E., 152, would avail but little on the 
present record, for, so f a r  as the instant case is concerned, both alterna- 
tives lead to the same result. C. S., 30. See 23 C. J., 1032; Croswell's 
Executors and Administrators, ch. 21, p. 432. I t  is enough to observe 
that  the rerocation was not for disqualification or default under C. S., 
31 ;  and that  no question of priority or preferential right of nomination 
and substitution is here involred. In r e  E s t a t e  of Smith, 210 N. C., 622, 
188 S. E., 202. The granting of the second administration i p so  fac to  
superseded the first. 11 R. C. L., 90;  Croswell's Executors and Xdmin- 
istrators, supra .  

Xoreover, it  appears that  no one interested in  the estate, and no one 
claiming a legal right to administer it, is undertaking to prosecute the 
present appeal. P r a t t  v. I i i t f e r e l l ,  15 N.  C., 168. The revocation of the 
first letters of administration separated John Archbell Wilkinson from 
any connection with the estate. N o  effort is being madt? to impeach any 
of his acts. S h i e l d s  v. I n s .  C'o., 119 N.  C., 3S0, 25 S.  E. ,  051. H e  is 
not the "party aggrieved" in any legal sense, C. S., 632; and no sub- 
stantial right of his has been affected by the ruling. (?. s., 638; ITZ re  
Will of R a r g r o c e ,  206 X. C., 307, 173 S. E., 577; 3 (3. J., 644. The 
appeal is not according to the practice of the common law;  and it is not 
contemplated by statute. C o n r a d  v. B u t t o n ,  28 Mich., 365; 23 C. J., 
1066. 

Appeal dismissed. 
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COLUJIBUS L. L ITTLEJOHN A N D  WIFE. LULA L I T T L E J O H S ,  r .  11. G. 
JOHNSOS.  

(Filed 28 September. 1038.) 

Fraud 3 11-Evidence in this action for fraud held sufficient to overrule 
defendant's motion to nonsuit. 

Eridmce llcld sufficient to orerrnle nonsuit in this action for fraud 
upon allcgations that defendant prevented plaintiff from entering all 
increahe bid to bale his land from sale under commiss~oner'a deed to 
defendant by frandulent nii\re~reselitntiolls tlint defendant noultl c;llicel 
a deed of tru\t on other landq of plai~lt~ff, ~t being alleged tlint :lt the t m e  
clefendant 11x1 already had the deed of trust foreclosed and had bit1 i ~ i  the 
property at the sale. 

APPEAL by plaintiff from Oli l%e,  Spec iu l  J u d g e ,  at  August Term, 1935, 
of RUTHERFORD. Reversed. 

Plaintiffs alleged and offered evidence tending to show that  prior to 
1932 they owned three tracts of land, first tract containing 25.4 acres, 
second tract containing 74.83 acres, and third tract containing 26.5 
acres ; that  upon the third tract defendant Johnson held a deed of trust ; 
that  the first and second tracts were sold by commissioners, under judg- 
ment of the court, 31 July,  1933, and bid off by the defendant for 
$1,500; that within ten days of the commissioner's sale plaintiff Colurn- 
bus Littlejohn went to the courthouse to raise the bid, har ing  made 
arrangements so to do;  that  on the way he met the defendant and told 
him he had arranged to raise the bid and the defendant said if plaintiff 
n.ould not interfere with tlic sale, he vould cancel his deed of trust on 
the third tract and that plaintiffs would hare  the land (26.5 acres) free 
and clear of encumbrance; that relying upon the defcndant'q promise 
plaintiff did not raise the bid, and plaintiff continued to cultirate the 
26.5-acre tract without being asked for rent, until 1936; that in 1936 
plaintiffs learned for the firit time that  defendant had had his deed of 
trust foreclosed in December, 1932, had hid the land in and had dced 
executed to himself, though he did not record his deed until 1936; that  
the 26.5-acre tract was worth $2,000. 

Plaintiffs allege fraud in that  the promise to cancel the deed of trust 
011 the 26.5-acre tract waq made with the present intention not to per- 
form it, and that  defendant fraudulently failed to disclose the fact that  
said land had already been sold under the deed of trust and bought by 
defendant. 

At  the close of plaintiffs' e d e n c e ,  defendant's motion for judgment of 
nonsuit was sustained, and plaintiffs appealed. 

Oscar  J .  X o o n e y h a m  a n d  X .  P. S p e a r s  for  pltrinfi f fs .  
B. T .  Jones ,  Jr . ,  f o r  d e f e n d a n  f .  
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DEVIS, J. Without  discussing the  evidence fur ther ,  and  without  
expressing a n y  opinion as  to  the  probative value of the  testimony offered, 
i t  appears  t h a t  there was sufficient evidence to  be submitted to  the  j u r y  
i n  support  of the  allegations i n  plaintiff's complaint,  and  t h a t  the court  
below erred i n  sustaining the  motion to nonsuit. 

Reversed. 

MATTIE SHERLIS, ADMINISTRATRIX OF THE ESTATE OF C .  C. SHERLIS, 
DE:CEA~EI), v. SOUTIIERS RAILWAY C0JIP.INT ASD W. H. JIcLEAS. 
ENGIXEER. 

(Filed 28 September, 1035.) 

1. Railroads § 10--Evidence held to sliom contributory negligence as 
matter of law on part of pedestrian struck on trestle. 

Evidence tending to show thnt n pedestrian stepped upon a rnilrond 
trestle when the 'train was npproaching and ulldertooli lo run across the 
trrstlc before the train rcnrhed him. and further that the trestle was 
floorrtl ant1 s ~ ~ r f : ~ c e t l  wit11 chats with n clwr space of three or four feet 
l )e tnee~i  the end of the crossties :1nd the retaining sill of the trestle on 
which l)edt%trinns could sttrnd with safety wl~ile a train passed, and that 
the train hit the pedestrian while he n u s  running betn.ecn the rails on 
the trestle, i s  Ircld to tlisclose contributory negligence as  a matter of law 
on the part of the pedestrian. 

2. Same: Negligence § l+Doctrine of lnst clear chance held inapplica- 
ble to evidence in this case. 

The evidence tended to show that a pedestrian was struck while running 
across a railroad trestle in front of a train. which had signaled its 
approach with its whistle, that the trestle was floored nnd surfaced with 
chats for a distance of three or four feet on either side of the ends of 
the crossties where n person could stand with safety while n train passed. 
There was no evidence thnt defendant's e~~gineer  l aem of mly defect in 
the‘ pedestrian's hearing. H c l d :  The engineer lint1 the ri:ht to assume up 
to the last moment that the pedestrian would get off the track and avoid 
injury, and the doctrine of lnst clear chmlce is inapplicable. 

,IPPEAL by plaintiff f r o m  Alley, J., a t  M a r c h  Term,  1938, of Bus- 
COMBE. 

C i ~ i l  action f o r  recovery of damages f o r  alleged \vroilgful death. 
T h e  complaint of plaintiff alleges negligence and  damages. Defend- 

an t s  deny the  mater ial  allegations i n  the conlplaint and  plead, among 
other things, contributory negligence of the  plaintiff's intestate. P l a i n -  
tiff, i n  reply filed, denies contr ibutory negligence, and  alleges the  last  
clear chance. 

O n  the  t r i a l  be lo~v  plaintiff offered evidence tending to show t h a t :  
O n  24 J u n e ,  1937, about 7 o'clock p.m., plaintiff's intestate, C. C. 
Slierlin, 56  years of age, was s t ruck and  killed by  a freight  t ra in,  con- 
sisting of 15 to 20 cars and  pulled by two engines, the property of the  
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defendant company, arid operated by defendant, TT. H. McLean, a t  the 
Smith Crossing Trestle in Buncombe County, North Carolina, on the 
Murphy Branch of the Southern Railway system. The train n-as coni- 
ing from the west towards Asheville, North Carolina. The trcstle is 
located within tlie corporate limits of Asheville but in a '(remote, rural  
and undereloped section," 1,389 feet north of the Johnson Boulerard 
public crossing and 365 feet south of the County IIonie public road cross- 
ing. The roadbed of the trestle has flooring for its entire length which 
extends 3.75 feet on each side of the ends of the crossties to a retaining 
sill. and is filled in with crushed stone or chats between the ties and out 
to the retaining sill on a level v i t h  them from side to side. Tllc trestle 
has a lnaxinlulri height of 23 feet and is 213 feet long. The track to the 
south towards Johnson Boulerard crossing is straight for approsinlately 
6 i 0  feet. At  that  distance i t  curves. People walk over the trestle both 
between and on the outside of the rails. TTlien a train is going over the 
trestle. the cars do not e x t e d  to the e ~ l d  of the ties. Th i i  lenvcs a rlenr 
space of three or four feet between the end of the ties and the retaining 
sill within which to walk while the train iq passing. There is a path on 
the ground along the railroad under the trestle. 

The intestate was seen to na lk  np  to the end of the trestle, and to look 
in tlie direction frofrl which the train was coming. About that  time the 
train blew for the Johnson Boulevard crossing. Intestate then started 
to run  across the trestle, between the rails, a t  a rate of qpeed of seren 
or eight n d e s  per hour. H e  did not look hack. The train continued to 
blow several times as it came donn the railroad toward the trestle and 
until the intestate was struck, near the north end of the trestle before he 
had crossed it. Persons who were 850 feet farther away from the train 
than intestate heard the crossing and other train blo~ve. The train was 
trareling at the rate of forty to fifty miles per hour and didn't check up 
until after it hit him. I t  stopped with cab on the trestle, about forty-four 
feet from tlie end of the trestle nest to Asherille, and with tlie engine 
l~eyond the ( 'ountv Honie Road crossing. There was eridence that the 
intestate "couldn't hear good." But there is no eridence that  defendants 
knew about it. There is no eridciice as to the distance in which a train 
of this character making the speed stated above could have been stopped, 
except the evidence as to nliere the train did stop. 

From judgment as of nonsuit a t  the close of plaintiff's evidence. plain- 
tiff appealed to the Supreme Court, and aqsignq error. 

PER CURIAM. Conceding, but not deciding, that there is evidence of 
negligence on the part of the defendant, all the evidence leads to the 
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conclusion that  the intestate was guilty of contributory negligence as a 
matter of law under the well settled decisions of this Court. I n  such 
case the doctrine of last clear chance does not apply. Rodmon L!.  R. R., 
195 N .  C., 764, 143 S. E., S29; Rires e. R. R., 203 N .  C.. 227, 165 S. E., 
709; Rimmer v. R. R., 208 N .  C., 198, 179 S. E., 753; ,Stover c. R. R., 
208 N. C., 495, 181 S. E., 345; Reep v. R. R., 210 N .  C., 285, 186 S. E., 
318; Lemings u .  R. R., 211 N. C., 499, 191 S. E., 39. 

A11 the evidence shows that  the intestate stepped upon the trestle when 
the train was approaching and undertook to run  across before the train 
reached there, and failed. The  evidence shows that  the trestle was not of 
the open type in the reported cases, but i t  was floored and surfaced with 
chats. Outside the ends of the crossties there was sufficient space for a 
person to walk or stand there in safety as the train passed. 

But, on this record there is not sufficient evidence to justify the sub- 
mission of a n  issue of last clear chance. I t  appears that  the intestate 
was in the apparent possession of his faculties, and there was nothing 
to put the engineer on notice of any impairment in his hearing, or that  
he would not step off the track to an  existent place of s#ifety before the 
train hit him. The engineer had the right to assume up to the last 
moment that  he would get off the track, and protect himself. 

The judgment below is 
Affirmed. 

JULIAN A. WOODCOCK, JR., A N D  BLANCHE B. WOODCOCK ASD JULIAN 
,I. WOODCOCK, JR.. TRUSTEES CXDER THE LAST WILL A Y D  TESTAJ~EST OF 

JU1,IAS A. WOODCOCK. I)ECEASED. v. WACHOVIA 1:ASK & TRUST 
COJIPAST, ESECUT~R ASD TRUSTEE USDER THE WILL 017 S. JOHSSTOS 
WOODCOCK, DECEASED. 

(Filed 12 October, 1838.) 

1. nrclaratory Judgment Act § 2a: Wills § 80- 

When a bona fidc dispute exists between an executor and the bene- 
ficiaries under the residuary clause of the will as to the validity of a 
c1i:lritable bequest therein, artion for the determination of the legal effect 
of the bequest is properly instituted undw the Declaratory Judgment 
Act, ch. 102, Public Laws of 1031. 

2. Trusts § ld- 

-1 charitable t r w t  may be created for almost any purpose that tends to 
promote the well-being of social man miless forbidden by law of public 
policy, and the protection of animals is a permissiw objective of a 
charitable trust. 

3. Sanle: Trusts 5 8g- 

The English statute of charitable nses. 43 Elizabeth, ch. 4. prevailed 
in this State until superseded by C. S., 4033, and equities raised by chari- 
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tnhlc Iwquestu have Ircen nilministcretl I,$ onr courts, independent of the 
statute, in accord n i th  :rp~licnble priiicilrlcs of equity. 

4. Tru~ts  jj Id:  \Vills jj 331-Definiteness required in designating benc- 
Ac.i;~rics and purpose of charitable trust. 

Indcfinitc~ness of thc Ircneficinrics is n characteristic of charitable t r ~ ~ s t s .  
mid (lt~sign:ltion of the ~ n r ~ o s e  of the trust to 1)encfit mpnibcrs of a cl:~ss, 
with powcJr in the trllstces to select inclivid~ials of that clnss as  specific 
Iienc~tic~i:~ric~s is sliffic.ient. lint t l ~ v  Imr1)osti of the t r t ~ s t  must he sufficiently 
definite :~nd  con~plete to be ad~ninisterecl. 

5. Same- 
The doctrinc of c! l  p t ~ s  llns no application in this State, and while the 

courts will seek to effcctnate the intcvlt of the donor of n charita1)le tnist 
if his purpose is e r~~resse t l  1vit11 sufficient ccrtninty, they will not imtler- 
take to substitute :I similar trust for one that fails. 

6. Same-Charitable trust whic.11 lravrs funds in uncontrollecl discretion 
of trustees' donees 11clcl xoid for uncertainty. 

Testator bcqi~eatlird n c.crtain sum to his exc'cutors to lie held in trust, 
ant1 p:ticl out in t\vcnt$ years "to s~icli corporations or :rssociations of 
iiltlivicl~ials as  will in their jr~clgmcnt best pronlote the cause of preventing 
crnelty to nnimnls in t l ~ e  rici~iity of ~\s l~(~vil le ."  Ilcl t l :  ('11. 264. Pnblic 
L:tn-s of 192.7, provides that n 1)eqliest for c.liarit:~l)le purposes shall not 1)r 
held void for inclefi~~itciless of the l~cneticiary or l~rcanse tliscretionclrj- 
powcr is conf(~rre(I 11po11 the trustee to s c ~ l ( ~ t  :nltl dt.sign:rtt. thr, beneficiary. 
while in the presclit c:isc not only is the pnrposc of the tnist intlefinite and 
the 1)cneficiaries u~manird, bat the slml is lcft to the unccintrolled cliscre- 
tion, not of the t r ~ ~ s t e e s .  but of the Iieneticiarirs to lie selected by the 
trustees, nnil therefore gocJs one t c S p  ticyol~tl the clirntire ~~rovisions of the 
s t :~t~i te .  ailil the bequest must IIC held void for uncertainty. 

-\PPE\I. t)y d c ~ f c ~ ~ d : ~ n t  f r o m  J o J ~ i i ~ ~ f o i ~ ,  .I., a t  J u l y  Term, 1938, of 
BUNCOMHE. - \ f i r ~ n e d .  

This  n a i  a n  action by intcreitccl 1)arties to  construe the f o u r t l ~  para-  
pap11 of t11r u ill of S. Jolinston TYoodcock, deceased. F r o m  judgment 
f o r  plaintiff< defendant appealed. 

D E ~ I X .  J. S. Jolmston Woodcock, a resident of Buncombe ('onnty, 
N o r t h  Carol ina,  died 31 Dccernlicr, 1927, l e a ~ i n g  a last will and tci ta-  
mcnt n l w r e i ~ i  he  named his brothrrs ,  J u l i a n  AL TT'oodcock and R u f u s  J. 
TT'oodcock, ant1 the Waclioria B a n k  LC Trus t  Company a i  cxccutorq. 
T h e  q~lcst ion presented by  the  appcal  concerns a bequest containrd i n  tlic 
four th  paragral ih  of the will. i n  these n-orcl.: : "I then give a d  bequeath 
to  m y  <aid csccutors tllc w n l  of $10,000, to be held i n  t rust  and  paid out 
and  appropriated by them within t w ~ n t y  years a f te r  m y  death,  i n  en- 
t i re ty or i n  in.;tall~nents, pr incipal  a d  intcrcst. to  bucll corporations o r  
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associations of indiriduals as will in their judgment bwt promote the 
cause of preventing cruelty to animals in the vicinity of , i s l i ede . "  

I t  is admitted tliat distribution of the estate has not bcen made and 
tliat the trust rcferred to in paragraph four has not beer set up or paid 
out. Both the personal esecutors, the brother:: of the deceased, have 
died, one in 1936, and the other in 1937, leaving the d e f e d a n t  Bank 6: 
Trust Cornpan. tlie sole surviving executor. Those non entitled under 
the residuary clause of the will of S. Johnston TITootlcock claim that  
the beqiiest in paragraph four is roid and that  they are mtitled to have 
the amount of the fund distributed as part  of the residue of the estate. 
The corporate executor, claiming the bequest to be valid, proposes to set 
aside the $10,000 fund to be paid out as provided in this paragraph of 
the will. 

case for a declaratory judgment, under the prorisiom of ch. 102, 
Public Laws of 1931, is thus made for the construction of paragraph 
four a b o ~ e  quoted, and for the determination of its l e p l  effect. The 
court below held that  the bequest was void for indefiniteness and uncer- 
tainty, and that  it was one which could not be executed by the corporate 
defendant. 

The question arises, Can the bequest be upheld as a charitable t ru s t ?  
I t  was wid in Oitltl 1 . .  I l 'ctshinyfon I lospi tnl ,  95 r. S., 303. that "a 
charitable use, when neither law nor public policy forbids, may be ap- 
plied to almost anything tliat tends to promote the well.being of social 
man," and it lias been uniformly held that  a bequest fol the protection 
of anilnals is classed as a charitable trust. M i n n s  I . .  Billl'ngs, 153 hlass., 
126; S h n n n o n  2.. E n o ,  120 Conn., 7 7 ;  66 I\. L. R., 465 ; Bogert on Trusts, 
1210: B n r d e n  I , .  R. X. ,  152 K. C., 318, 67 S. E., 971. 

Trusts for charitable uses are of ancient origin. The jurisdiction of 
courts of chancery in England was grounded upon the common law and 
tlie civil l a ~ v ,  and upon this was engrafted the English statute of chari- 
table uses, 43 Elizabeth, cli. 4, enacted in 1601. The p-inciples of the 
English statute, defining and regulating the enforcement of charitable 
trust', haye been modified by statute in  America, and the subject treated 
as one within the inherent powers of courts of equity. The statute of 
Elizabctll was in force in this Statc until superseded by our act concera- 
ing charities, now C. S., 4033 (S. T .  G e r n r d ,  3 i  N. C.. 210). and the 
equities raised by charitable bequests have been considered by our courts 
and administered as pa i t  of their equitable jurisdiction, independent of 
the statnte. and in accord with applicable principles of equity. 

IYhile one of the characteristics of charitable trusts. in addition to the 
espression of a definite charitable purpose, is the indefiniteness of the 
beneficiaries, as distinguished from a direct bequest, the instrument 
creating the trust must not be incomplete and must be capable of execu- 
tion. With respect to the certainty with vhich  the purpcses of the trust 
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must be pointed out and the beneficiarie? designated, there is lack of 
uniformity in the decisions of the courts, though it is generally held tliat 
if the instrunlent states the purpose of the charity in general tcrms and 
designates the beneficiaries n h o  are to partake of the benefits as those 
of a class, conferring power on the trustee to select the individuals of 
that  class, it  will be upheld and enforced. But  the purpose must not be 
so uncertain that  it cannot be adnlinistered. 10 ,lm. Jur. ,  643. 

I t  is needless to attempt to cite decisions from other jurisdictions upon 
the question of indefiniteness and uncertainty in charitable truqts. Many 
cases will be found collected and annotated in elaborate notes in 
I 4  L. R. A. (K. S . ) ,  1-155. This Court has considered the subject many 
times, and it is not always easy to draw the distinction between trusts 
held void for uncertainty and those sustained and held capable of en- 
forcement. I t  is well settled, however, that  the doctrine of c y  p r e ,  has 
no application in North Carolina. The rourts here ~vi l l  not undertake 
to sub.titutc. a qiinilar charity for onc tliat fails, their only purposc being 
to effectuate the will of the donor, if sufficiently expressed in the instru- 
ment. 

I11 the follo\ring instances gifts of property for charitable  us^ \\ere 
upheld : For  the erection and ruaintenance of a sclloolliouse for indigent 
scllolari ( ( i r i f i n  I > .  G T U I Z I I ~ ,  S S.  C., 96) ; "to the use of a free public 
school for the benefit of the poor of Duplin County" (8 .  I ? .  - I Ic( ;ouwl ,  
37 N. C., 9 )  ; "to the poor of the county," lands to be held '(as the war- 
dens of the poor deemed advisable" (8. I , .  G e r a r d ,  37 S. C., 2:0) ; to 
I3ishop Al tk inwn for bencfir of ('lmor orl)lians" to be selcctetl l,,v hiin 
(J1211(~r 1 % .  . l fX inoon ,  63 S. ('.. 537) ;  for "poor clliltlren" to hc, de.ig- 
nated hy the trustee i . \ ' r / r ~ f o ~ ~  4tnt/i 'til!l 1 , .  Bcc1/1,, 101 S. C'.. 483, 5 S. E., 
174) ; for educating "poor mutcs" ( S c h o o l  f o r  11, CC D. I ! .  l n s f i f u f i o n  f o r  
D. LC. D., 117 S. C., 164, 23 S. E., 171) ; to the llIorariail Church for 
building elnlrcll and scllool ( I < ( > ~ f h  v. S'c(rli'>, I24  N .  ('., 48i. 32 S. E., 
809) ; to ''con.crve, protect and beautify" certain land and "to erect an  
auditorium thcreon" ( T r u s t  ( ' 0 .  1 . .  O g b u r n ,  181 N. C'., 324, 107 S. E., 
238) ; '(for ~ ~ u b l i c  school purpoqcs" to be cared for by scliool conunittee 
( ( ' h c ~ n d l e r  1 . .  Hourtl  o f  E d i r c o f i o n ,  181 N.  C., 444, 107 S. E., 452) ; land 
"for a home for the minister" ( I l o l t o n  P. E l l l o f t ,  193 S. C., 708, 13b 
S. E., 3) ,  to trustees for cducation of a girl to be selected by then1 
(111~ntplirci/  i .  Nonrd of T r u < t ~ i ~ \ ,  203 Y. ('., 201. 16.5 S. E., 347). 

111 TTT?~i f \e f f  1 % .  C'lvpp,  200 S. C., 647, 1.38 S. E., 183, a bequest of a 
sum derived from certain rents to be paid annually to the trustees of a 
church for  the purpose of keeping up preaching in said church, remain- 
der of rents to trustees of Orange Presbytery for the purpose of keeping 
up preacliing in peak cllurches, and bequest of income from another 
fund to be paid trustees of Orange Presbytery to be used for home mis- 
sionary nork,  were upheld, the Court saying: "The trustees of Spring- 
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wood Church and of Orange Presbytery are beneficiaries with capacity 
to invoke the equitable jurisdiction of the courts, as are also the mem- 
bers of a board or department whose duty it is to raise funds for home 
mission work and the support of weak churches-churches whose main- 
tenance is dependent upon financial aid. T e  are therefore of opinion 
that the trusts created by the will are not void, but are :ufficiently defi- 
nite to be enforced." 

I11 X i l l c r  2.. .-ltkinson, s u p m ,  the Court said : "A charitable trust is 
not too indefinite, provided the purposes of the trust are indicated with 
enough certainty to enable courts to see that  there may be Tvays and 
means to give effect to them." 

I n  Llenecolenf Soc ie ty  L-. Orrel l ,  195 N .  C., 405, 142 S. E., 493, and in 
IIccss l 3 .  I l a s s ,  193 IT. C., 734, 143 S .  E., 541, it was held the devise 
vested ownership in the beneficiary, as was also held in else of a deed in 
S f .  ,James c .  Bng ley ,  138 N .  C., 384, 50 S. E., 841. 

I n  the following instances the gif t  was declared void as being too 
illdefinite and uncertain to be enforced : 

I11 IIolltrnrl 1 , .  P e c k ,  37 S.  C., 255, the bequest of a f u i d  to be paid by 
executors for the benefit of the JIcthodist Episcopal Church, to be dis- 
posed of by the conference of members conlposing same as they shall "in 
their godly wisdom judge most expedient for the increase and prosperity 
of the Gospel." I t  was held unenforceable, the Coui-t (opinion by 
G n s f o n ,  J . )  saying: "The bequest was made to this body (&I. E. 
Church) for carrying into effect an  ulterior and higher purpose of the 
testator, that  the money, the subject of this bequest, mi,ght be disposed 
of by the govcraing ministers of the church to such objevts, and in such 
nxmner, as they should determine." I t  was held that this was a bequest 
upon trust ~vhicli conferred an  uacontrollable power of di3position 011 the 
ministcm, ~vhich  could not be carried into execution and .,\-as void. 

111 Tl'hifc r?.. C n i r e r s i f y ,  39 K.  C., 19, a d e ~ i s e  of property to executors 
"to be sold and proceeds laid out in building convenient l~laces of wor- 
ship for the use of all Cliristians" was held void. The Court there said, 
Ruft in ,  C. J., speaking for the Cour t :  '(Gifts to pliblic and charitable 
uses will be sustained in equity n-lien not ollposed to the express provi- 
sions or plain policy of l ay ,  p r o d e d  the object is so specific that  the 
Court Ican by decree effectuate it . . . 11)- keeping tlw subject r i t h i n  
the control of tlic Court so a. a l m y s  to have the will of the donor 
observtd." 

I n  llrirlges 1 % .  I ' l r c ~ ~ ~ n r ~ t s ,  39 S. C., 26. a bequest of $1,000 "to be ap- 
plied to foreign missions and to thc poor saints, this to be disposed of 
and applied as my executor may think the proper objects according to 
the Scriptures," was l l~ l t l  void, the Court saying: "A bequest for re- 
ligious charity must, like others, bc to some definite purpose, and to some 
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body or  association of persons. having a legal existence, and ~ r i t l ~  ca- 
pacity t o  take." 

111 7'11om(cr 1 % .  ( ' l n y ,  187 K. C.. 778,  122  S .  E., 852 ,  a bequest of prop- 
e r ty  i n  the  hands of trustee "to be invested hy  h i m  i n  such n orthy objects 
of chari ty  as he  shall dctcrmine upon as being i n  accord wi th  n h a t  my 
~vishes  ant1 tastes i n  t h a t  direction Irere when living," was held roitl f o r  
uncertainty. 

I n  TT'crcttcr 1 % .  K i r b p ,  186 S. C., 3 S i ,  119 S .  F,., 561.  i t  n as held tliat 
the testator's request tliat his  wife should devise the  1)roperty bequeathed 
her  "to the person or persons n h o  have been kindest t o  us" v a s  inopera- 
tir-e and r-oid. I t  ~ r a s  therc said, ",\ trust  n i t h o u t  a definite h n e f i c i a r ~ - ,  
d o  can claim i ts  enforccirrent, is void." See, also. Ilccy~c~oorl 1 . .  ( ' r (c / .cn ,  
4 S. C'., 360;  31cAlrtlcy 1 % .  I l y l l so~ l ,  16 S. C., 2 7 6 ;  IZrdmond I * .  C o f t i ~ ,  17 
S. C'., 437. 

I11 D r y  Forccs  1 % .  lTrilX.ir~s. 211 N .  C.,  560, 1 9 1  S.  E.,  8, i t  v7as held t h a t  
a bequest to  "ally organization wliich m a p  he organized f o r  the purposr 
of enforcing prohihition laws i n  Gaston County" conferred a n  uncon- 
trollable p o n e r  of disposition and  did not purpor t  to  create a cliaritable 
t r u t  hut  to  vest ownership. if there had  been anyone capable of taking. 
c i t ing I l c s f c r  c. l l c s t e r ,  37 h-. C., 3 3 0 ;  S f .  J a m e s  1 % .  B o g l c y ,  13s S. C., 
384; and X c L e o t l  1 % .  J o n e s ,  159 N .  C.. 74. 

T h e  gcneral rule  a <  to cer tainty in charitable t rusts  is stated i n  10 Am. 
J u r . ,  a t  page 654, a i  f o l l o m :  l ' T l ~ c  rule  is well settled tha t  the sellerne 
of chari ty  m ~ i s t  he s l ~ f i c i e ~ i t l y  indicated or a method prol-ided whereby 
it  niay be ascertained, and  i ts  object must  be made  s~lfficiently certain to  
~ n a l ~ l c  the c ~ ~ u r t  to  enforce the execution of the t rust  according to such 
s c l l c ~ l ~ e  a11t1 f o r  w c h  object. I t  m ~ l s t  be of w c h  tangible nnture t h a t  the  
court can  deal n-it11 it." 

T h e  r d c  for  the con.tmction of gif t?  fo r  chari table  1 1 ~ .  prew.ibec1 
hy the A p t  of 192.5, ell. 264,  has removed some of the o b j ~ c t i o n i  to  the 
cnforcenient of charita1,le t rns t i  on tlie croulid of uncertainty. T h i s  
~ t a t u t e  is i n  tlie fol loning word*: " S o  gif t ,  g ran t ,  bequest o r  d m  i ~ e ,  
~ \ l r e t h c r  ill t rust  o r  otliernire, to  religiol~s, cducatiolial, cliaritable or 
hcnevolent uscs or fo r  the 1)nrI)ose of providing f o r  the  care or ~na i r i -  
t e l ~ a ~ l c e  of a n y  par t  of a n y  c ~ n i e t c r y ,  p111)lic o r  l ~ r i ~ x t e ,  illall 11e ill\ alitl 
by rc:rion of ally indrfiniteneis o r  uncertainty of the  object or bcncficia- 

trnstccs tli.crctionary pun-eri ill the sclcrtioli a i d  designation of the 
objects o r  lwneficiaries of such t rust  or i n  ca r ry ing  out tlic purpo>e 
thereof, or hy reason of the  i ame i n  c o l i t r a ~ c n i n g  a n y  s tatute  or rule  
sagainst perpetuities." 

F r o m  a n  alinly.-is of the l a n g l ~ a g c  of tllii s ta tute ,  as appl icabl t  to  the 
i l l i t ~ l l t  C:ISC. i t  ib n p ~ ~ a r e l i t  tha t  thc 1.111~ of con~tr l lc t iol i  thus cqtablished 
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is that a devise of property in trust for a charitable purpose shall not 
be held inralid, (1) for indefiniteness or uncertainty of the beneficiary, 
( 2 )  or because discretionary power is conferred upon the trustee to select 
and designate the beneficiary of such trust or in carrying out its pur- 
poses. The things affected by the statute are uncertainty of beneficiary, 
and discretionary power of the trustee to designate tlie beneficiary or to 
carry out the purpose of the trust. Here the fund n.al; bequeathed to 
executors to be held i11 trust, and paid out within twentj. year3 "to such 
corporations or associations of individuals as will in their judgment best 
promote the cause of preventing cruelty to animals in the ricinity of 
Asheville." I t  is apparent that  the uncertainty and indefiniteness in the 
bequest extend not only to tlie beneficiary, that  is, ''to such corporations 
or associations" as the executors map select, not only to the diwretionary 
poncr conferred on the esecutors to select tlie beneficiary, but the indefi- 
niteness and uncertainty extend to the ultimate purpose of the trust, to 
" promote the cause of preventing cruelty to animals." By what nieans 
is the promotion of the cause to be effectuated? The executors are 
required to pay $10,000 to an  unnained nonexistent beneficiary for the 
indefinite purpose of promoting the cause of preventing cruelty to ani- 
mals, with no directions to the corporation or association to be selected, 
or means of assurance that  the ultimate recipient will use the fund for 
the purpose indicated, with no power of control or supervision over its 
administration. Not  only is the purpose of the trust indefinite and 
uncertain, but the fund is left to the ulicontrolled discretion, not of the 
trustees, but of the trustees' donec, one step further tl1,311 the curative 
statute purports to extend. There is here no cliaritable organization 
with well-defined purposes and plans for the carrying out of beaevo- 
leiices. such as a church, a board of missions, school committee, or other 
establiqhed institution, capable of administering a trust of an eleemoqy- 
nary  nature. 

"It is essential to a valid gift for a charitable use, not only that  the 
gift be for a purpose recognized in law as charitable, but that the ins tw-  
ment creating the gif t  point out such purpose with reasonable defiaite- 
ness and certainty." 11 C. J., 327. 

Tha teve r  purpose the testator may hare  had in mind it, ~ri t l iout  guide, 
plan or scheme. The ten thousand dollar fund is left to the uncontrolled 
discretion of an  uiinamed rccipient to he designated 1)y t l ~ r  executor for 
the indefinite purpose of promoting the cause of preventing cruelty to 
animals. 

For  these reasons we conclude that  tlie ruling of the learned judge of 
the Superior Court upon the question presented in the constructioli of 
the fourth paragraph of the will n u s t  be 

Affirmed. 
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111 conctrning a n i l l .  the  tcctntor'c intcnt,  ac; gathered from the  entire 
i i ~ ~ t n i i n c ~ ~ i t ,  clionltl he gi1c.11 effect. ant1 csrery pa r t  and  cl:ui-e considerrd 
: ~ n d  lmriiioni7rd. prolitlrtl tlie rcc~i l t  ic not lltconiistent wit11 the  gcneral  
intent.  

2. Same-Wl~en will is not nnll~iguous, no eviclmce outside the instrunlent 
is conipetent on the question of intent. 

JTlic~lr tlitx langnagcl of testntor is  not aml~ igno~ i s ,  110 evidener outside 
tlirb i ~ ~ s t r n m e ~ ~ t  is  c.om1)c~tel1t in t l e t c rmin i~~g  i t s  iiiteiit, and  the  fac t  t h a t  
thc. i ~ i s t r n n ~ c ~ n t  ront:ritis rnissl~c~lli l~g.  iml~ropc~r  c:~pitnlizatioli :mcl pnnctn:~-  
tion and gr:~nimatic:ll c r rors  does not take i t  out  of the  rule when tlie 
testator 's  intent clearly a p ~ ~ c a r s  therefrom. 

When a word is  used ill one pa r t  of tlir will in a certain sense, t he  same 
iiic~lniilg n-ill be g i w n  the  ~ o r d  in construing other par ts  of the instrn- 
rncut. 

4. Wills # #  33a, 3-Clause held to refer to personalt) onl), and was not 
residwwy clause devising land not qpccifically devised. 

I3y one item testator tlrrised w r t a i n  of liis lands  to  h is  wife for  life 
~ v i t h  rcmai11t1t.r in his niecw. By subscqnent i tem h e  devised to lier in 
fee c e r t : ~ i ~ i  other realty. tind then all  his personalty followetl by the  
~vor t l s :  "A11 of this i g i r e  to  h e r :  xvitli al l  house liole and  Iretcheli fnrni-  
t n r r  n i ~ d  all  stock on the f a rms  R I I ~  money tha t  i have on 1i:rncl. All th is  
to JI111lic~ \Vliitlc,y to (lo :IS s l ~ e  l d r ; ~ s e :  E ~ c r y t l i i n r  I ono a t  I I I ~  de:~tIi my 
wife is  to t:~l;t, hole of my est:lte." H e  then appointed his wife liis 
esccnt r i s .  II(~7tl: The clnusc "E~ery t l i i ng  I one a t  my death  my wife i s  
to take  hole of my estate" is  not n residuary clause devising tlie wife real  
( ,state not specifically dcvised, i t  Iwi~ig  clear t ha t  the  word "liole" sl~oultl  
l w  constrntd a s  "l~oltl." and  refers to  the  wife t ;~lring hold of the  estate a s  
e r t ~ c ~ i t r i s ,  since tlie tlispositire wortls used in other pa r t s  of the  n i l l  \\-ere 
"give" ant1 "tl($vise," ant1 the  ~ ~ o r d  "liole" n-as used and  nlisspelletl in the  
phrase "lioiise hole ant1 1;etehen fnrniture," a11d testator died intestate a s  
to real estate not s1)ecificnlly derisecl. 

TV~IPII :I \vi(lo\v f : ~ i l s  to (1iwe11t from t11(~ will of l i ~ r  Iiiis11;11i(l in tlitb 
maliner ant1 within the prriod :~llo\\-eil by the  s ta tu te ,  testamentary pro- 
vision for  lier in real  property esclnde.: he r  f rom dower, ~iotl i ing else 
appearing. 

BARSHILL. 7..  took no pnr t  in the  coli~itleratioll or decision of this ca.e 

APPEAL by d e f e i d a n t ,  Mr.;. Mol l ie  TThitley T h u r s t o n .  f r o m  Bone,  J. ,  
a t  F e b r u a r y  T e r m .  19311, of NASH. 

C i r i l  a c t ion  f o r  d e t e r m i n i n g  a d r e r s e  c l a ims  t o  r e a l  es ta te  u n d e r  C. S., 
1743. 
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The action was heard by consent a t  February Term, 1038, of S a s h  
Superior Court. 

Willie J. R. TThitley died during tlie month of June ,  1022. lea\-ing 
his widon., Mollic E. TTliitley, non- tlie defendant, Mollie Whitley Thurz- 
ton, and tlie plaintiff%, Rosa IThitley Bell and Eula  W h i ~ l e y  Culpepper, 
and defendant Pau l  D. TTliitley, children of C. 11. Thi t ley ,  a deceased 
brother, as his only heirs a t  law. ,It his death the said TTillie J. R .  
Whitley was seized and possessed of two tracts of land : (11) ,111 S6.5-acre 
tract acquired by him in 1002 in the division of the lands of his father, 
Heni-y R. 'SThitley, deceased; and ( 2 )  a 43.8-acre tract a q u i r e d  by him 
in  tlie division of the lands of his sister, Mollie Whitleg. Landing, who 
acquired same in the division of the lands of their father in 1002. The 
said Willie J .  R.  TThitley left a last will and testament, which reads in 
part as follon-s : 

" T H I R D :  I gire and devise to my  wife, 3Iollie E. T h i t l e y  home 
track of land, her life time and after her death to C. IT. TPhitley tow 
girls, Roser and Eula  and their heirs. 

" F O U R T H :  I give to my wife 3 lots in Rocky Mount, Edgecombe 
Connty and llalf interest in the land we bout together, to my wife all my 
personal property. -\I1 of this i give to he r ;  with all :louse hole and 
ketchen furniture and all stock on the farms and nloney that  i hare  on 
lialid. -111 this to Mollie \I'hitlc)- to (lo as she please; Ereryt l i i~ ig  I 
one a t  my death my  wife is to take hole of my estate. 

"I hereby constitute ant1 appoint my  trusty friend v i f e  my  la~vful  
esccutor to all intents and purpows to execute this my last ~v i l l  and testa- 
n~eilt,  according to the true intent and meaning of the sane ,  will." 

Pertinent portions of the judgment below are as fo l lo~rs :  
"I t  appeam to the court that  three questions are raised by the plead- 

ings: (1) TThether the (Home Track of land' devised in I tem Third 
of the will of Willie J. R. TThitley included the -13.8-acre tract of land 
above mentioned, ( 2 )  whether the phrase 'Ererything I one a t  my death 
my wife is to take hole of niy estate' constituted a residuary clause 
~r l i ich  would pass underised realty, and (3 )  whether the defendant 
hIollie TThitley Thurston, as vidow of Willie J. R .  TVhitley, vould be 
entitled to dower in the underised realty, if any ;  the at1 orneys for the 
plaintiffs a t  the outset stated that in the e w n t  the court held that  the 
c l a u ~ e  nlentioned was not a 1.esiduary clause and ~ rou ld  not pass uncic- 
vised rmlty,  and in the further erent the court held that the defendant 
Xollie TVliitley Thurston x i s  not entitled to dower in the underised 
realty, tlleii in those events plaintiffs would concede the contentions of 
the tlefe~ldants that  the -13.8-acre tract did not constitutcl a part  of the 
'IIome Track of land' ; thereupon the court, on motion of attorneys for 
tlie plaintiffs, heard arguments upon tlie effect of the clau:e, (Ever>-thing 
I one a t  my  death illy wife is to take hole of my estate'; no evidence 
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rlp11orc the n i l l  was offered hy either l~laintiffs or defendants upon this 
que~t ion .  but a<  to other matters the court finds the f o l l o ~ ~ i n g  fac t i :  

"That Nollie Th i t l ey  Thurston lia* ~xecei~ed and accepted real and 
l~er,onal prol~crty under the n i l l  of T i l l i e  J. R. T h i t l e y  and has not 
tli.iented from said n i l l ;  that  the statutory period for dissenting to 
.aitl will has espired and no dissent may now be made: 

"It iq therefore ordered, adjudged, and decreed as follom : 
"1. That  the last clauie in I tem Fourth of the will of T i l l i e  J. R. 

\\'hitley, n h i c l ~  reads. 'Ererything I one at my death my  wife is to take 
hole of my estate' constitutes a cnriiulatire expression of the property 
dciisetl and bequeathed by Item Four th  of said will. I t  is restricted in 
its operation to the property contained in I tem Fourth and does not 
conititute a residuary clause nhich  ~ \ o u l d  operate upon any property, 
rcal or prrsonal, not otherwise devised or bequeathed by the provision 
of said n-ill. 

''2. That  the 43.8-acre tract of land in dispute, of ~ r h i c h  Willie J. R. 
T171iitley died seized and possessed and which he acquired in the special 
1)rocecding entitled, 'C. 11. TThitley 1 % .  Ti l l i e  J. R. Thit ley, '  recorded in 
Book of Order, and Decrees S o .  15, page 337, e t  seq., does not consti- 
tute a part of the 'Ironw Trock' of land a ~ d  n a s  not cle~iwcl by I tem 
Third of tllc T i l l  of Willie J. R. TThitley, deceased. 

"3. That  the 43.8-acre tract of land a h o ~  e mentioned constitutes 
realty of n l l ic l~  Willie J .  R. TVhitley died seized and possebsed and not 
devised hy his n ill. 

"4. That  the defendant, Xrs .  l lol l ie  TT'liitley Thurston, widow of 
Willie J .  Ii. TThitlcy, has failed to dissent from the will of her husband 
~ i i t h i n  the statutory period and is not entitled to dower interest in the 
aforesaid 43.5-acre tract of land as underised realty. 

"5. That  the 4 3 . h c r e  tract of l a i d  as underised realty of Willie J. R. 
TT'hitley. tlecca~ctl, devends by operation of law to his heirs at law as  
t ( m ~ n t ,  in c01111i1011 in fee simple ns follows: Pau l  D. Whitley. E u l a  
JThitley ('ul1)eppcr and Rosa WT-hitlq- Bell, and it is liereby adjudged 
that said paltics are vized of said 43-acre tract of land as tenants in 
conln~o~l  in fer ~ i in l ) le  and are entitled to the immediate possession of 
the wmc,  and that the defendant, Mrs. lIollie JThitley Thurston, has no 
i ~ ~ t c r e s t  or eytate in said tract of land." 

From judgment as signed. defendant, Mrs. AZollie IThitley Thurston, 
a l ~ ~ ~ e a l e t l  to the Supreme Court and assigns error. 

T V r s n o x ~ ~ ,  J .  The determinatire questions are : (1) Does the clause 
+,ET (q thing I one at lily death rny wife is to take hole of my estate" in 
the Fourth I tem of the nil1 of TTillie J. R. TS'hitley constitute a residu- 
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ary  clause which would operate to pass land not specifically devised? 
( 2 )  I s  1Iollie Whitley Thurston, widow of Willie J. R. Whitley, entitled 
to d o w r  in  any undevised realty of which her husband died seized? 

Each question is answered "No." 
(1 )  ('The rule is to construe a will so as to give effect to every part  

and clause thereof, and to harmonize the several clause:;, provided the 
effect is not inconsistent ~ v i t h  the general intent and purpose of the 
testator, as gathered from tlle entire will." S f a c y ,  C. J. ,  in Richnrtisou 
v. Chec.A., 212 N .  C., 510, 193 S. E., 705; Herring 1.. 1T'illinms, 153 
N. C., 231, 69 S. E., 140; Goodc ?. IIearne, 180 K. C., 475, 105 S. E., 5 ;  
Reid r 2 .  >I7en7, 182 X.  C., 192, 108 S. E., 769; I I o y ~ ~ ~ o c l  1.. Rigsbc?,  207 
X. C'., 684, 178 S. E., 102;  IIeyer 1 , .  Bul luck ,  210 N. C., 321, 1S6 S. E., 
356; Rarco 2 ' .  Owens, 212 S. C., 30, 192 S. E., 862 ; H a  otpfon 1%. V e s t ,  
212 N.  C., 315, 193 S. E., 290. 

There appears no such uncertainty in tlie meaning of the language 
used as to permit us to go beyond "the four corners" of the will for aid 
in arriving a t  the intention of the testator. S o r  does the fact that  it  
appears that  some of the words are misspelled and others not properly 
capitalized, some of the sentences are gramniatically incorrect, there is 
improper punctuation, and the will was not ~vr i t ten  by one learned in 
the law, take the case out of the rule that  we would ascertain the inten- 
tion by reference to the language used. Frceinnn r.. Freeman,  141 S. C., 
97, 53 S. E., 620. 

'(When it becomes necessary to do so in order to effectuate the testa- 
tor's intention as ascertained from the context of the will, tlle court may 
disregard clerical mistakes in writing, improper use of capital letters, 
paragraphing, abbreviation of words, punctuation, misspelling, and 
grammatical inaccuracies, especially where the ~vi l l  is written by an  
uulearned or illiterate person . . ." 69 C .  J,, sec. 1143; Tayloe 1 % .  

Johnson, 63 N .  C., 381 ; Cnrroll v. X f g .  Co., 180 S.  C., 366 104 S. E., 895. 
I n  Taylor  T. Taylor ,  174 N .  C., 537, 94 S. E. ,  7, Allen, J., said:  "If 

words are used in one part of the will in a certain sense, ihe same mean- 
ing is to be given to them when repeated in other pa1.t~ of the will, 
unless a contrary intent appears." 

Bearing these principles i n  mind, let us set3 the provisims of the will: 
Nanifestly, the writer of the will was unlearned. I t  is clear that the 
word "one" is the misspelling of the word "own." Disregarding punc- 
tuation, the clause "Ererything I own a t  my death," as counsel for 
appellee aptly state, "appears as the culminating exlwession of tlie 
testator in a series of expressions regarding personal prcperty." These 
expressions are significant of the testator's intention to g i w  to his wife 
all personal property which he owned a t  his death. 

I t  is noted that  the n-ord "hole" in "take hole" is previously used and 
misspelled in the phrase "with all house hole and ketchell furniture 
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. . ." Giving to i t  the same meaning, it is patent that  the testator 
intended the clause to read '(My wife is to take ho ld  of my estate." 
Fo r  there inmediately follows the sentence appointing his wife as execu- 
trix. -1s executrix she could take hold of the estate. 

I t  is contended, lio~rever, that  the clause should read, "Xy  wife is to 
take whole  of my  estate." I11 this connection it is appropriate to note 
that  the testator used tlie verb "I give" in making all specific devises 
and bequests. T e  find these expressionq : "I give and devise to my 
n i f e  ;" "I give to my wife ;" '(All of this I give." Having used the 
~ o r c l s  "I give" so often, it  is not reasonable to conclude that  the testator 
\\olild hare  changed to '(take whole" if he intended that  she should take 
anything other than that  which he had giren to her thereinbefore. I f  
the clause should he construed to read "My 11-ife is to take the XI-hole 
of niy estate" an  illconsistency is created. I n  I tem Three the testator 
gives to his ~ + i f e  only a life estate i n  the home tract, with remainder to 
Rosa and Eula.  I f  the wife is to take the whole of his estate, repug- 
nancy rsists and then the estate given to Rosa and Eula  would be 
~viped out. 

I11 TT'illiams c. l l r s f .  195 S. C., 321, 142 S. E., 2, the Court said:  
"If possible, apparent repugnancies must be reconciled, for, as suggested 
in D n l f o n  1 % .  Scales ,  37 X. C., 521, it is not to be admitted, unless the 
coilclusion is irresistible, that  the testator had two inco~lsistent intents." 
Rirhnrr lson  1 , .  Cheek., suprtc. 

2. r n l e i s  the widow dissents from the will of her husband in the 
iilaiiiier and nithill tlie period allowed by statute, C. S., 109G, ef S P ~ . ,  

al~t l  tliercby elects to take according to 1ic.r legal rights, testamentary 
1jiovisioli for lier in real property escludcs lier from dower, ilothillg else 
appearing. / j ~ - o / r n  r .  B?olcsn, 27 J. C., 136. 

The judgnlent below is 
-\firmed. 

~ ~ A R > H I I . L ,  J., took no part  in the consideration or decision of this case. 

(Filed 12 October, 1938.) 

1. Mandamus a 2c: Municipal Corporzttions 45b--Ordinarily, mandamus 
will lie to compel municipality to levy taxes to pay valid judgment. 

l f ~ 1 ~ 1 ~ 1 t 1 ? ~ ~ 1 t s  to compel the lelyi~ig of n tas  sufficient to pay a debt aris- 
ing c x  corrtrctctr~ is the appropriate remedy to collect the debt frorn the 
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muliicipnlity, with the further requirement. imposed by statute (C. S., 
SGT, as amended by c11. 349, Public Laws of 1933), that tlie claim must 
11:1\e I)t.en reduced to judgment, hut the writ will not lit> \vlien it would 
result in the impobitiol~ of :I tns  in escesb of constitutionnl or stntutory 
1imit;ltions. or in diverting funds from necessary goreniniental functions. 

2. Mandamus g 1- 
The issuance of a writ of m a ~ i d a v z ~ ~ s  is no longer discretionary with the 

courts, but ordinarily ni11ut i*sne tlie writ when it is sol~glit to enforce a 
c.lr:~r lt'gal right to wl1ic.11 it ih i~ppropri:~te. 

3. Jlandanius § 2c: Jlunicipal Corporationc; § 45+\Vh?n municipality 
has power to  levy tax in  excess of governnlental needs, mandamus will 
l ie to  conlpel levy of tax to  pay judgment on tax anticipation notes. 

Plnintiff owled t a s  a~iticip:~tion notes issued by defendant municipality, 
reduced same to judgment, and sought by this action wa)idumzts to compel 
the. municipnlity to levy n tax s~~tficient to pay tlie judgment. 1)efrntl:lnt 
munici~nlity contended that the levying of n higher t a s  v;oulf result only 
in foreclosure, that its current revenue was required for 1:ecessnry govern- 
mental f~u~c t ions ,  ant1 that the granting of the writ would n-ork ~ m j a s t  
preference in plaintiff's fnvor orer other holders of tt .e municipnlity's 
ohlig:ltio~~s. Hcltl: Plaintiff is entitled to the writ, since it does riot 
a p ~ ~ c n r  t l ~ n t  tlie issuance of the writ would result in the immediate es -  
linustion of revenues :~v:lilal)le for governmental functiol~s, mere specula- 
tion that this result might occur being insufficient, mid ;since it  does not 
nppcwr that the commissionrrs linre e s h n ~ ~ s t e d  their nuthority to levy 
tnses in escess of government;~l ~ieeds, ant1 since nny prt.f(>rence which 
plailitiff might oh tail^ would result from his more di1i;:rnt rwort to a 
remedy open to all creditors alike. 

APPEAL by plaintiff froni Yless ,  J., a t  -1ugust Term,  1938, of POLK. 
Reversed. 

T h e  plaintiff had  reduced to judgment certain t ax  ant icipat ion notes 
made  by the  town of Saluda,  and  brought this  proceedilig f o r  a wri t  of 
mnndrrm~ts to  compel the  defendants, commissioners of t11c town, to  levy a 
sufficient t a x  to  p a y  the judgment. 

T h e  conlplaint alleges t h a t  f o r  a period of more t h a n  fire years the 
defendants  failed and  refused to levy a n y  tax  to  take care of the notes 

and interest, paying thereon dur ing  said t ime only the  sun1 of $89.55 i n  
August,  1936;  t h a t  the  notes were anticipation notes which the town 
was authorized to issue against expected collection of taxes f o r  the year  

i n  which they were issued, and t h a t  plaintiff h a d  secured judgment 

thereon;  t h a t  the town had  as  resources available to  p a y  the  judgments:  
( a )  tases  f o r  the year  1936 and  prior  years uncollected and pledged, 
$25,000; ( b )  cash 011 hand,  $1,000; ( c )  actual  value of all  property 
belonging to the  city, other t h a n  above enumerated, sought to  be sub- 
jected to  additional taxation, $600,000. T h e  complaint f u r t h e r  sets out  

tha t  a large p a r t  of the taxes pledged t o  discharge plaintiff's notes had  
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been collected by defendants and applied to other purposes anti diverted 
to the ~ ~ a y i n e n t  of junior claims; and that  defendants hare  refused to 
perform their legal duty in the levy of tax wfficient to pay plaintiff's 
lawful demands. 

The clefendants admit tlie validity of plaintiff's judgmcnt and that  tlie 
commissioners hare  failed for five years to levy a tax to liquidate the 
debt. They deny that the finnncial condition of the town is as stated in 
the complaint, alleging that  thc assessed valuation of property in the city 
for tlle year 1936 was $525.202, and for the year 1936 approximately 
$500,000. 

-1s a further defense, defendants allege that  the population of Saluda 
is only 534, and that the income of the inhabitants has been much re- 
duced by reaqon of tlie depression; that  many summer houses hare  been 
abandoned without payment of taxes, and that i t  has been impossible to 
collect taxes; that  in view of the large outstanding bonded indebtedness 
of the town, it would be "unfair, unjust, and inequitable" for tlle writ 
of ~ n a n d n n ~ ~ i s  to issue, and defendants "invoke the equitable aid of the 
court" i11 requiring that  creditors be treated alike. 

Pa r t s .o f  the answcr not considered pertinent to this opinion are 
omitted. 

By agrccmcnt, the case was submitted to the judge \I-ithout jury, and 
findings of fact were made. 

As to the financial condition of the town, tlie court finds that  it oves 
$332,470 principal, and that  the total value of property in the t o ~ n  
subject to taxation for the year 1937 was $436,000-making the debt 
76% of the total property valuation; that  the city tax rate is $1.60 on 
the $100.00 valuation, and the county rate $2.35, making a total of 
$3.95 per $100.00. 

I t  is found that upon a rate of $1.60 per $100.00, the city collects 
$7,000 a year, and that the operating expenses are $7,500 a year. I t  is 
found that  the population is 558; that  the citizens arc unable to pay any 
higher ra te ;  that  the iinposition of further taxes will result in foreclos- 
ure;  that uncollected taxes amount to $25,000 or $30,000, and that  only 
$5,000 or $6,000 may be ultimately realized from this source. 

The judgment concludes : 
"Up011 the foregoing findings of fact, the court concludes as a matter 

of law that the remedy sought by the plaintiff does not lie, for that  the 
issuance of a writ of mandarrtrrs vould result in the assured foreclosure 
of the property of the citizens of Saluda for the purpose of requiring the 
payment of its bonded indebtednesq in preference to the right of the city 
to function as a municipality and to supply to its citizens necessary 
aerriccs usually rendered." 
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Redden & Redden for p l a i n t i f ,  appellant. 
,lfassenburg, McCown & Arledge and Hamrick  & Hanzrick for defend-  

ants ,  appellees. 

SEAWELL, J. From early times in this State, and generally elsewhere, 
mandamus  has been recognized as a proper proceeding to compel a levy 
of tax to pay a judgment against a municipality. Gooch c. Gregory, 
65 N. C., 142; Lut fer loh  c. Comrs., 65 ST. C., 403; Alien v. Drainage 
Comrs., 175 K, C., 190, 95 S. E., 170. 

I n  fact, i t  is often the only remedy, sinctl the property of a munici- 
pality necessary to carry on government is not subjecnt to execution. 
Hardware Co. v. Schools, 151 N .  C., 507, 66 S. E., 583; Brockenbrozcgh 
v. Comrs., 134 N .  C., 1, 46 S. E., 28; Weber  zq. Lee C c u n f y ,  73 U. S., 
210, 18 L. Ed., 781. Formerly, the writ was available to compel the 
levy of taxes to pay the principal and interest on bond; and liabilities 
arising er con frac fu ,  which had not been reduced to judgment. Pegram 
1 . .  Cornrs., 64 PI'. C., 557; Leach c. Comrs., 84 X. C., 829; Comrs. 2%. 

;IlacUonnld, 148 N. C., 125, 61 S. E., 643; S p i f z e r  v. Comrs., 188 X. C., 
30, 123 S. E., 636. Chapter 349, Public Laws of 1933, amended C. S., 
867, relating to mandctmus proceedings to enforce a moley demand, by 
providing, among other things, that  the petitioner must show that the 
claim has been reduced to judgment. Nichie's Code, 1935, section 867. 
With this distinction, the principles involved in all the cil ed cases are the 
same, and they are pertinent to this discussion. 

Settled authority and precedent in the use of mandamus  to enforce a 
money demand so limit the jurisdiction and discretion of' the court as to 
preclude a favorable consideration of many of the matiers urged upon 
us as equitable defenses in the case a t  bar, and which seem to have had 
an  influence in the decision of this-case in the trial court 

Such proceedings are not proceedings in equity. W a l k l e y  c. J fusca-  
f ine,  6 Wall. (U. S.), 481; T h o m p s o n  L.. Allen County ,  115 G. S., 550. 
Under our own practice, mandamus  is put to statutory uses, and both by 
custom and authority has been deprived of much of its common law 
character. The writ is no longer, as a t  common law, a high prerogative 
wr i t ;  Belmonf  v. Reil ly ,  71 S. C., 260; B u r f o n  c. F u r m u n ,  115 N. C., 
166, 168, 20 S. E., 443; and the court has no discretion t's refuse it when 
it is sought to enforce a clear legal right to which i t  is appropriate. 
Hamnzond c. Charlotte, 206 N. C., 605, 175 S. E., 148;  f l i ckory  v. 
Cafazcba C o m f y ,  206 N. C., 165, 173 S. E., 56 ;  Braa'dy v. Wins ton-  
Srrlem, 201 N .  C., 301, 159 S. E. ,  310; Cody !>. R n r r ~ f f ,  200 N .  C., 43, 
156 S. E., 146; Hayes  c. B e n f o n ,  193 N. C., 379, 137 S. E., 169; Person 
2'. W a t t s ,  184 N .  C., 499, 115 S. E., 336. ~ l f a n d a m u s  is as much an 
instrument of enforcement at law as it is an aid in equity, and, as sought 
here, may be considered the equivalent of execution. .Bear I ! .  Comrs., 
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124 S. C., 204, 210, 32 S. E., 558; Cnited S ta tes  c. Oswego,  25 Fed., 55;  
Chicago 1 % .  IInsley, 25 Ill., 595. 

Inhibitions against its use will be found to arise more out of the 
nature of the  subject^ to which i t  is applied, and the powers and func- 
tions of officers upon which i t  is intended to operate, rather than any- 
thing inherent in the writ. Of course, i t  will not issue to require a levy 
of taxes beyond the constitutional or statutory liniitationa, where such 
limitations exist; and even within these limits it may be accepted as 
established law that private right must be subordinated to public neces- 
sity in the sense that  needs of gorernment, economically administered, 
hay? a prior demand on the proceeds of taxation. ( ' romcir f ie  c. ('owzrs. 
o f  fllndetr, 53 N. C., 211. So  the writ will not be issued when the effect 
will be to divert the funds from necessary governmental uses to the 
satisfaction of a private claim. But  such diversion must appear as the 
immediate consequence of exhaustion of revenues available for gorern- 
mental purposes and of the power to tax. The Court cannot consider 
speculative consequences, to be brought about by an  increased burden 
of taxation, the difficulty of collecting the taxes and consequent fore- 
closure, and the diminution of tax  revenues from similar causes which 
eventually might come about and defeat government. Where there is 
a margin between the needs of government, as above defined, and the limit 
of authority to levy the tax, there seems to be no question that  the writ 
rnust issue. ( ' r o m n r t i e  2%. C'omrs. o f  Blrctle~l, supra.  

JVe have no definite classification as to the kind of service a munici- 
pality may furnish its citizens to the postponement or defeat of its 
obligations to creditors. I n  C'romarfie 1 % .  ( ' omrs .  of Blatden, supra,  there 
is more than a suggestion that  such classification may not be made arbi- 
trarily, a t  the pleasure of the commissioners or governing body of the 
municipality, and in the exercise of an  unreviemable discretion. But  it 
is not necessary to decide that  matter a t  this time, however interesting 
it may be in its relation to the facts in the record. 

I n  passing on plaintiff's right to the writ of mnndnrnus,  the Court 
rnust be guided by the principles above enunciated, and not by general 
rules which it might call to its aid in a distinctly equitable proceeding. 

I t  follows that  mere anwlioration of the burden of taxation is not a 
proper consideration. The unfortunate condition of the town in that  
rcqpect niiglit possibly have been foreseen and prevented, since it is 
difficult to see how a t o ~ n  of 55s inhabitants could incur a bonded debt 
of $330.000 without the sanction of its citizens a t  the polls. 

Kor  have we any discretion to refuse the writ on the ground that  i t  
might work a preference of plaintiff's claim orer those of other creditors. 
Khatever preference may ensue upon the issuance of the writ began 
nhen plaintiff brought suit on its claim, and may be referred to its more 
diligent resort to a remedy open to all creditors alike. 
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I t  does not affirmatively appear  i n  the  record or i n  the findings of fac t  
tha t  in  providing f o r  the  needs of government the commissioners of the  
town have reached the  l imit  of their  authori ty  to  levy taxes, and we 
th ink  there was e r ror  i n  refusing the  wri t .  

T h e  judgment  is  
Reversed. 

It. C. FREEJIAN A K D  C. A. NcSEII, r. CIIAS. C. JIOIIRISOS. 

(Filed 12  October, 103S.) 

1. Vendor and  Purchaser fj 89- 
.\ purchaser takes title subject to n lense recorded prior to the regis- 

tration of his clced. In this case the lenie was recorded tell minutei 
prior to the registration of tlie deed. 

2. 1)eeds fj 3: Acknowlrdgrnent- 
Certificates of ncli~io\rleclginent will be liberally constnwd aiid will be 

upheld if in snbstniitial compliance wit11 the statute. JIichie's Code, 
3323. 

5. Saiiw- 
The word "acknowledgment," ns used with respect to the execution of 

instruments, clescribes the act of personal appearance before a proper 
officer ancl there stating to him tlie fact of tlie rwxutioii of the instrnment 
as  a roluntary act. 

4. Same- 
,111 acknowledgment talien by a notary public is presnn~ed to be regnlar, 

aiid when the clerk certifies the instrnineilt for registration his certificate 
implies t11:tt every requiremelit of law has been met, nnlec;s tlie ins t run ie~~t  
or tlie certificates themselves disclose n material omissicln. 

6. Same--Acknowledgnient in  this  case held sufficient t o  sustain probate 
and  registration. 

The lease inrolred in this case had subscribed the following i~otary's 
certificate : "Acknowledged to before mc, this Julie 4th, 1036. JInry L. 
JIatliis, S. P. My commission expires June 23-36." H c ! d :  The following 
facts required by tlie statute, S. C. Code, 3323, to be shown by ac1;nowl- 
edgments, appear from the acknowledgrneiit or by direct referonce to the 
instrument aclrno~rledgetl : (1) Same and titIe of tlie cfficial taliing the 
nclinowledgment; ( 2 )  name of the grantor; ( 3 )  persoiinl appearance of 
tho grantor before tlie officer; ( 4 )  nckno\rledgment of grantor to the 
officer of the execution of the instrument : (.j) da te ;  and ( 6 )  signature of 
the officer ancl the seal requircd for tlie instrnnieilt; the fact of personal 
appearance of tlie lessor being assumed from the m e a i h g  of the word 
";t1!l;iio~~ledget1" used in the l~ot:~ry's certificate, ant1 from the prrsniiiption 
of rcgulnrity of acts of public officers, and the nckno~vledgment is in 
snbstmitinl compliance with the atatntr ;tilt1 snl~ports 11,:ol)ate ant1 rcgis- 
tration. 

APPEAL by  plaintiffs f r o m  Clement,  J., and a jury, a t  J u l y  Term, 
1938, of SURRY. KO error. 
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This is an  action brought by to recover of the defendant a 
certain piec-e of land, 75 feet by 75 feet, on nhich  is located a filling 
station, in the ton11 of Elkin, Sn r ry  County, S. C., and rent for  the 
~ ) r c n i i w ~ . "  

The 1,laintiffs claim uiicler deed dated 23 March, 1937, from TT. S. 
Gough (n-idolver). The deed n7as filed for registration on 24 March, 
1937, a t  10 :40 o'clock a.m.. and duly registered in nook 129 of Deeds, 
on page 178, etc. 

The defendarit clairns under a lease from 'T. S. Gough of the locus 
i11 p i n  for n ~ ~ e r i o d  of fire Tears to i ta r t  17 June ,  1935, and terminating 
16 June,  I 9  L O .  This lease n as filed for registry a t  10 :30 a m . ,  24 
March, 1947. in the office of the regiqtcr of deeds and duly recorded. 
The 1ea.e stipulated that  tlie rental should be l c  a gallon on gasoline 
?old. 

Tlle defendant introdncetl (1 )  a check payable to the order of Mc9ei l  
cC- Frcenian for $IS.92-"Rent for 4th ~lionth." (2 )  ,I salcs slip "Re- 
c e i ~  ed for rent $11.9S." 

Thc plaintiffs offered the follon ing testiniony in rebuttal : "Plaintiffs 
offered in evidence the original instrument, dated 1 June,  1935, i i g n ~ d  
by TT'. S. Gough, C. C. Morrison and Ledie 3forrison, which i, offered 
for the purpose of attack only. This instrument n a s  admittcd and 
n l n r k d  Plaintiffs' Exhibit D, a plloto~tatic copy of whic l~  is attached to 
this case on appeal." 

Thc court below charged the jury as follom : "Gentlemen of the jury ' 
There is only one issue submittetl to j-ou in this caw, 'Are tlie plaintiffs 
entitled to the posseqsion of the landi described in the affidavit in this 
c.au\? ?' I f  you find the ex itlel~ce to he true as testified to by tlie nitncsses, 
and as shown by the record e\idence, the court instructs you to ansn7er 
the issue 'No,' and with your permission I nil1 a n s w r  i t  for  you." 

The issue subrriitted to the jury and their ansner thereto is as follons: 
" A ~ P  the plaintiffs entitled to pos.e&on of the lands described in the 
affidavit in this cause? Ans~ver : 'SO.' I' 

The court rendered judgment 011 the verdict. The plaintiffs made the 
folloxing exceptions and assignments of error and appealed to the 
Supreme Court. 

"I. The court erred in admitting the evidence, orer the objection of 
the plaintiffs, page 9 of Book 130, i n  the office of register of deeds of 
Surry  ('ounty. and allowing the inetruinent appearing thereon to be read 
to the jury. 

"1". The court erred in refusing to strike out the record, on page 9 of 
Book 130. 

(' 3. The court erred in instructing the jury as follows: 'If you find 
the eridence to be true as testified to by the witness, and as s h o ~ ~ n  by the 
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record evidence, the court instructs you to answer that  issue "So," and 
with your permission, I will answer i t  for  you.' " 

Folger  Le. Folger  for  p la in t i f f s .  
E a r l  C .  J a m e s  for  d e f e n d a n t .  

CLARI~SOK, J. The lease herein involved mas recorc.ed ten minutes 
prior to the deed of plaintiffs. Accordingly, if the acknowledgment, 
probate and registration of defendant's lease mas regular, it  takes prece- 
dence. K. C. Code, 1935 (Michie), secs. 3308, 3311. Knoukles c. 
W n l l a c e ,  210 S. C., 603 (606). However, plaintiffs cmtend that  the 
acknowledgment of the lessors' execution of the lease was in form insuffi- ,, 
cient to predicate a valid probate and registration of thi? lease. 

Immediately following the signature and seals of the lessors a t  the 
end of the lease, there appeared the following: 

('Witness : 
Clay L. Church. 
(Seal.) 

'(Acknowledged to before me, this J u n e  4t h, 1936. 
Mary L. Mathis, S. P. 

"My commission expires June  25-36." 

Upon this acknowledgment the order of probate and the registration 
were made. Was this acknowledgment sufficient? The answer is "Yes." 

As early as I i o r t o n  v. H a g l e r ,  8 S. C., 48, i t  was held that  when the 
clerk of a court of record certifies that  an  instrument has been '(duly 
proved," it is implied that  everything required by lam has been complied 
with, upon the maxim, re s  judicate  pro  r e r i t n t e  accipii 'ur.  But  when 
the record also states how i t  was to be prored and admits a material 
circumstance required by law the certificate of due proof is disregarded 
because the certificate itself shows that  it was not duly proved. See 
S t a r k e  v. B f h e r i d g e ,  71 N .  C., 240, 246; X c C l u r e  zy. C r o w ,  196 N. C., 
657, 660. I n  the instant case, section 3323, N. C. Code, 1935 (Michie). 
is pertinent; there a model form of acknowledgment is giren as follo~vs : 

"Korth Carolina, County. 
"I (here give name of the official and his official title), do hereby 

certify that  (here give the name of the grantor or maker), personally 
appeared before me this day and acknowledged the due wecution of the 
foregoing instrument. Witness my  hand and (where an  official seal is 
required by law) official seal, this the day of (year) .  

"(Official Seal.) 
Signature of Officer." 
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This section requires that  "the form of acknowledgment shall be in 
substance" that of the statutory model. The precise question here is 
whether the acknowledgment of the lease is a substantial compliance - 

with the requirements of the statute;  this question is here answered in 
the affirmatire. 

Upon analysis of the statute it is apparent that  the following facts 
should appear in the certificate, either by incorporation or direct refer- 
ence to the instrument acknowledged : (1 )  S a m e  and title of the official 
taking the acknowledgment ; ( 2 )  name of grantor ; (3 )  personal appear- 
ance of the grantor before the officer; (4 )  ackno~vledgment of grantor 
to the officer of the rxrcution of the instrument; (5 )  date;  and (6 )  
signature of the officer, and, if required by law otherwise, his seal. An 
examination of the lease and acknowledgment in the instant ease, when 
taken together, clearly reveals each of these facts, with the possible 
exception of the fact of the personal appearance of the lessor before the 
notary. As to this item, i t  does not affirmatively appear that  the lessor 
did not come before the notary;  the c o n t r a r ~  is clearly implied in the 
statement that  he "acknov-ledged" the lease before the notary. The 
factual possibility of this assumption is strengthened by the realization 
that  the word "acknowledge," as used with respect to the execution of 
instruments, is a "short-hand" expression descriptive of the act of per- 
sonal appearance before a proper officer and there stating to him the 
fact  of the execution of the instrument as a voluntary act. I n  both 
Stnrke c. Etherid,qe, 71 N. C., 240, and Xoore I - .  Quitkle, 169 N. ('., 129, 
the single word "jurat" was interpreted to mean "proved," within the 
requirements of our law, and in Finance Co. v. Cotton Xills, 182 S. C., 
408, "subscribed and sworn to" was treated as the equivalent of "ac- 
knowledged." Such a liberal interpretation of the meaning of the word 
"ackno\v7edgen is here adopted in this case. The presumption of regu- 
larity attaching to the act of every public officer also supports this view. 
I n  P o ~ e r  C'orp. c. Pouser C'o., 168 N. C., 219, 221, it was stated: "In 
Qninnerly L'. Quinnerly, 114 N. C., 147, it is said:  'There was no evi- 
dence to show that  the probate here was insufficient. The presumption 
is that  it was properly taken.' " This presumption of regularity attaches 
generally to judicial acts, and, as pointed out in XcC'lure 1 % .  C'ro~c, 
196 N. C., 657, a t  pp. 659-660, "Taking the acknowledgment of proof 
of a deed or admitting i t  to probate is a judicial or quasi-judicial act." 
To the same effect, see Best v. Gtley, 169 K. C., 356, 362. 

The conclusion here adopted is in agreement with the authorities gen- 
erally. "Probably in all jurisdictions the courts strongly advocate a 
liberal interpretation of the statutes, in order that  acknowledgments may 
be upheld vhenever there has been a substantial compliance with the law 
and no suspicion of fraud or unfairness attaches to the transaction. 

Acknowledgments also are aided by the presumption that  public 
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officers do their duty, and in  further support of the off~cer's certificate 
resort may be had to the instrument acknowledged." 1 Am. Jur. ,  "-lc- 
knowlcdgments," see. 169, a t  p. 388. "The courts uniformly give to 
certificates of acknowledgment a liberal construction, in x d e r  to sustain 
then1 if the substance be found, and the statute has been substantially 
ohserred and followed. I t  is accordingly a rule of universal applica- 
tion that  a literal compliance with the statute is not to be required of a 
certificate of acknowledgment, and that, if i t  substantially conforms to 
the statutory provisions as to the material facts to be embodied therein, 
it  is sufficient." 1 C. J., "llckno~vledgment," sec. 183, p. 841. See, also, 
secs. 183, 184, pp. 842-843. "The certificate, as regards its form and 
contents must substantially meet the requirements of the statute. . . . 
The form is sometimes given in the statute, but usually such form is only 
a suggestion of what is sufficient, and not strictly obligatcry." 4 Thomp- 
son, Real Property, sec. 3774, p. 846. "The policy of the law favors 
registration and will not suffer its purpose and effect to be defeated on 
account of immaterial omissions, patent mistakes, and inartificial expres- 
sions in the certificate. As a rule, the courts have given a liberal con- 
struction to the ordinary certificate of acknowledgment and have per- 
mitted the omission of entire phrases of a formal character, although 
contained in the specific form prescribed by the statute." Webb, Record 
of Title, 2nd Ed., 79, p. 136. " I t  is not necessary that  the exact lan- 
guage of the statutory requirements be followed, provided the necessary 
f a d s  are expressed in words of substantially equivalent import. I n  fact, 
it  is the policy of the law to construe certificates of acknowledgment 
liberally, and not allow them to be defeated by technical or unsubstantial 
objections, provided they are sufficient to serve the purpose for which 
used, and are in  fair ly substantial conformity with the requirements of 
statute." Patton, Land Titles, sec. 204, pp. 689-690. 

UTe hold that  the acknowledgment in  the lease herein considered, 
although technically inexact and informally stated, to be in substantial 
conformity to the requirement of our statute. 

We find in the record 
N o  error. 

JAMES TV. JENKINS v. CITY O F  HENDERSON, D. C. LOUGHLIS, 
T. IT7. ELLIS AND F. B. HIGHT. 

(Filed 1 2  October, 1938.) 

Municipal Corporations § l l d :  Principal and Agent § SbOrdinari ly ,  
an agent is not liable on a contract signed for the principal, even 
though the contract is ultra vires the principal. 

The individual defcndants. nrting a4 a committee for the municipal 
defendant, executed a contract for the municipality by nhich it agreed to 
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assuirltx ctxrt:~i~i 1i;lI)ilities I ) C Y % I I S ~  of (lilir~;~ges \I-hicli t11v 1~1rt ies  co11te111- 
platctl wonld result to plaintiff's property by reason of the cl~anging of 
the gratle of a street ill front of tlie property. IIcld:  Tlie indiridnal 
defentlniits haring actc~l  in the sc40pc of their :intliority ant1 haring rxe- 
cutetl tlie twntrnct for the n~lulicip:~lity as  its agents. : U I ~  11i1riug bee11 
dealt with by plaintiff solely as  represeiit:~tirt.s of their priilcipal. thc 
contract was the contract of the ~)rincipal, and the intliridual tl(~frnda11ts 
1 1 1 : ~  not l)e lield prrsonally 1iul)le tlierron. crcn though the contract was 
rtltrcc riri,s the rnnnicipnlity, siiicc there is no iinl)livd \v;lrr:nity on the 
part of am agent that his principnl 11;1s al~tliority to exectlte tlic c o ~ ~ t r n c t ,  
and tlicrc beii~g 110 eritlclrcc that the indiriduuls rrprcwi~tc.cl that their 
1jrincip:ll h:rd authority to (lo so. 

2. Municipal CorpolSations # 1 2 -  
The repairing and grading of its streets is n gorrrnnicntal fllnction of 

a rr~uiiicipality, ; u ~ d  it is 11ot liable in (lainages resnlting to prolwrty by 
r e t ~ s ( ~ ~ i  of :I cl~arlge i11 grntlc of the street in front of the property. 

3. Same: JIunicipal Corporations lB+Jlunicipality may not contract to 
assume liability for damages resulting from change in street grade. 

Since a city is not liable for d:l~nnges resulting to grolwrtg by reason 
of n change in grade of the strert 11poi1 wliicl~ the property abuts,  sncli 
damages cannot constitute n ralid conhicleration for ;I contract by the 
city to rcgr:ldc the privnte property, illid pay for aild po11r cerllent thereoil 
in maltii~g changes rnntle 1iecess;rry by the cl~an~ge ill gratle of the street, 
:md st1c11 contract is i t l t ~ ~ c  r i w s  tlic city, since it may not assume a lia- 
bility where none exists. there Iwing no co11tentii)n that tlie city took any 
part of ~ ~ I n i i ~ t i K ' s  1)roI)erty or ii~iposctl udtlitionnl burtlens tlic~rcwn. 

4. Municipal Colporatious 9 1Bc- 
The fact that the other party 11:~s expciided money in reliance on a 

cor~tract of a rnuiiicip;tlity cannot estop the city from pleading thnt the 
coiltract was rilfrc~ c iws ,  and tlicrc. c m  be no ratification of tlic culltract 
except by the 1.egislatnre. 

A l ~ ~ ~ . \ ~  by plaintiff f r o m  Pnrkcr,  J., a t  M a r c h  Term,  1935, of V a s c ~ .  
Alffirmed. 

This  i >  a c ir i l  action to  recorer darnages f o r  breach of contract.  T h e  

facts  in  relation thereto a re  as  fo l lovs :  111 1036 the S t a t e  Highway and 
Publ ic  TVorks C o n ~ n ~ i > s i o n ,  with the aid of Federal  fundi ,  began the  
construction of a n  undcrpass under  the S. A. L. Rai lway  tracks i n  the 

city of IIenderson, a t  the Charles Street  intersection. T h i s  necessitated 
the grad ing  of Wil l iams S t r e ~ t ,  on which plaintiff's property abuts. 
T h e  plaintiff, being apprehclieire thnt  the graclc was to be mater ial ly  
lonered a t  the location of his  property, on which he  maintained and  
operated a filling station, thereby mater ial ly  affecting the use and  occu- 

pat ion of his  property, called upon  the  ci ty  officials in respect thereto. 

At t h a t  t ime i t  was understood t h a t  the grade would be lovered about 

18 inches and  the  plaintiff was so advised. Plaintiff thereupon made  

complaint and  claimed damages. T h e  hoard of aldermen appointed a 

committee composed of the  individual defendants, who were authorized 
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and ernpowered to represent the city of Henderson in rill matters per- 
taining to and affecting the property of the plaintiff or the street in front  
of his filling station. After several conferences and afier viewing and 
inspecting the property the said committee agreed ths t  the plaintiff 
would sustain certain damages for which the city of Henderson would be 
properly liable. The committee thereupon entered into a contract with 
the plaintiff as follows : 

"State of North Carolina-County of Vance. 
" R n o r u  a l l  men b y  these presents: 
"That the city of Henderson, through its duly authorized committee, 

for value received, agrees with Col. James W. Jenkins as follows: 
" (a)  At  its own expense and cost, to grade that  lot rented by him 

from Clarence Kerner, e f  al . ,  to the new street l e ~ e l ;  u ~ o n  which lot is  
located the Serve-,111 Service Station, and upon which will be located 
a new service station; 

"(b) At  its own cost and expense, to remove all concrete; 
"(c)  At  its own cost and expense, to relay certain concrete that  is torn 

up, together with such additional concrete as may be rtxquired to corn- 
plete the n e x  service station as per plans of Gulf Oil Corporation- 
#C-1179 ; 

"(d)  T o  repay Colonel James T. Jenkins the money advanced by 
him for cement, which the city will purchase, but for whic.h he is advanc- 
ing the money ; 

"(e) The said Colonel Jamcs W. Jenkins agrees with the city to fur -  
nish, a t  his own cost, all forms for pouring the concrete-further, the 
cement which is to be purchased will be stored by him i n  the garage of 
the Serve-All Service Station. 

"It is well understood that  the concrete to be laid is to be of the same 
mixture and the same depth as the present old concrete. 

' ( I t  is further understood that  the city of Henderson will pour this 
concrete and do the work in question when called upon by the said 
Col. James W. Jenkins or his contractor. 

" In  order that  there may be no misunderstanding, the amount of 
yardage of concrete to be laid is lye11 known to the Street Supervisor, 
W. 31. Coffin, and to the said Col. James IT. Jenkins, vhich  amount is 
estimated a t  980 yards. 

'(To the faithful perforn~ance of this understanding, we, as a commit- 
tee, set our names this the 15th day of Xarch,  1937. 

" (Sig~ied)  D. C. LOTOHLIS, 
(6 F. B. HIGHT, 
i( T. TV. ELLIS." 

This contract x-as reported to the board of aldermen of the city of 
Henderson and was approved and ratified by i t  as recorded in its min- 
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utes. The plaintiff then proceeded to lease additional land, to demolish 
the building formerly used as a service station and to make contracts for 
the purchase of materials for the erection of a new building. The corpo- 
rate defendant did some grading and poured some concrete on plaintiff's 
property. I t  then ceased its work and refused to further comply with 
the terms of the contract. After notice to the city and after its failure 
to comply the plaintiff proceeded to do the work stipulated in the con- 
tract a t  a cost of $1,587.60. Plaintiff then demanded of the city the 
payment of the amount so expended, which payment the defendant de- 
clined to make. The plaintiff now seeks to recover said sum as repre- 
senting the damages sustained by him by reason of the breach of said 
contract. It is now admitted that  the grade of said street was not 
lowered more than four or five inches. 

At  the conclusion of plaintiff's evidence, on motion of the defendants, 
judgment of nonsuit was duly entered. Plaintiff excepted and appealed. 

P e r r y  & Ki t t re l l  for plaint i f f ,  appel lant .  
A. A.  Bzinn,  Jasper  B. H i c k s ,  and J .  11. Bridgers  for defendants ,  

appellees. 

BARNHILL, J. I f  a contract is made with a known agent acting 
within the scope of his authority for a disclosed principal, the contract 
is that  of the principal alone, unless credit has been given expressly and 
exclusively to the agent, and it appears that  it vias clearly his intention 
to assume the obligation as a personal liability and that  he has been 
informed that  credit has been extended to him alone. 2 Amer. Jur. ,  
page 247, and numerous authorities cited in note. W a y  c. R a m s p y ,  192 
K. C., 549, 135 8. E., 454. 

The presumption is that where one known to be an  agent deals or 
contracts within the scope of his authority, credit is extended to the 
principal alone and the act or contract is his engagement as if lie were 
personally present and acting or contracting. 2 , h e r .  Jur. ,  page 247. 
There is no implied warranty by an agent that  his principal has author- 
i ty to make a contract signed by the agent; and the agent, acting within 
the scope of his authority, is not answerable upon such a contract where 
his principal is not bound by it merely because he had no authority to 
enter into the particular contract. E l l i s  .c. S t o n e ,  L. R. ,I., 1916 F, 
1228. Upon like principle, the *lmerican Lam Institute has advanced 
the general rule that  an agent making a contract for a disclosed principal 
whose contracts are voidable because of lack of full capacity to contract, 
or for  a principal who, although having capacity to contract generally, 
is incompetent to enter into the particular transaction, is not thereby 
liable to the other party by reason of the failure of the principal to 
perform, unless he contracts or represents that  the principal has capacity 
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or unless he has reason to know of the principal's lack of capacity and of 
the other party's ignorance thereof. 2 ,\nler. Jur. ,  240 ; Restatement, 
Agency, SEC. 332. 

Thr. plaintiff dealt with the indiritlual defendants as a committee 
representing the corporate defendant. The committee ,~c t ed  within the 
scope of the authority vested in tlleni hy the board of ~ lde rn ien  and no 
credit Jvas extended to them as intliriduals. Furthermore, the contract 
purport% to impose liability only on the city of Henderqon. I n  no event, 
on tht, facts appearing on this record, iq thc plaintiff entitled to recorer 
of the intlividnal defendants. The  jlidgment disnli~sing the action aq to 
them is sustained. 

I n  repairing and grading its streets a city acts in a governmental 
capacity a i d  is not liable for re.nlting damages to abutting property. 
This cluestion n as first considered by this Court in 1848 : u ~ l  exllaustirely 
di~cussetl by ,Tlrdge P e n r s o n ,   rho reached the conclusion that  r h e r e  a 
nlunicipal corporation has authority to grade its street:, it  is not liable 
for consequential damages unleqs the work n a s  done in an  unskillful and 
incautious manner. -11 rcrrc, 1 % .  TT7ilm ingto l l ,  31 X. C., 73. This case has 
been a p p r o ~ e d  and consistently follo~red in many adjutlicationr of this 
C'ourt since that  date. D o r s c y  1 . .  I I c r ~ t l e r s o ~ i ,  148 S. C , 423, and cases 
there citcd. C'cllhoun v. I f i qh l c r r?~  C 'ornm~ss ion ,  208 N. C., 424. I n  
Il'homctson z>. I?. R., 142 N. C., 307, it is stated that  this is "the settled 
doctrine of the State." I t  is almost unirc~rsally so hrld by tllc state 
courts in this country, as well as the courts of the LTnittd States and of 
England. 2 1)illon on lfunicipal  Corp., see. 1040; Pollock on Torts 
(7th Ed . ) ,  125;  10 Am. and Eng. Enc. of Law (2nd Ed. ) ,  1124 FF. 
I l 'r tr~lsporf  C'o. r s .  C'hicnqo, 9 9  U. S., 635: S n l i f h  I*. V n s h i n q f o n ,  20 
I Ion-ad ,  1 3 5 ;  Cooley on Const. Lini., 542, and notes; -1,rnnlifnciurers v. 
X ~ r c t l i f h ,  4 Durn.  and Eas t  Ternl, 794-'796; S r t i f o n  t 3 .  ('lnrX,, 6 Taun., 
d h ;  B o l f o n  T .  L ' r o i ~ ~ f h e r ,  2 Barn.  nnd C'res., 703. 

I f  a coiltract is u l f m  @ires  it  is ~ rho l ly  void and (I)  no recovery can 
he had against the municipality; (2 )  there can be no ratification except 
1,- the Legi.lat~ire; (3 )  the nlunicipality cannot be cstol~ped to deny the 
I alidity of the contract. 3 XcQuillin, Municipal Corporations, 2nd Ed., 
page 817. ",\ contract of a corporation vhicll is ~ t l f r t r  13ircc, in the 
proper WISF, that  is to say, outqide the object of its creation as defined 
in the lax of its organization, and therefore, beyond ihe powers con- 
ferrctl upon it by the Legislature, is not ~oiclable only, hut ~ rho l ly  void, 
and of no legal effect. The objection to the contract is, not merely that  
the corporation oiight not to h a l e  made it, but that  it could not make it. 
Tllc contract cannot he ratified by either party, because it could llot have 
bccn antliorized by either. N o  performance on either s dc can give the 
unlav ful contract any ralidity, or be the foundation of any right of 
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action upon it." ( ' i > t ~ l r n l  Trtrtc\l). ( ' 0 .  r .  l'itllrrtnri Ptr1nc.c. ( ' I(? f lo., 1 3 9  
LT. S.,  24, 35 L. Ed., 5 5 ;  Recrlty C o .  1..  C'hnrlottc,  108 S. C., 56-1. 

,I city iq not eqtopped froin plrading itltra ~ ' ~ r r s  i n  defense of a n  action 
on contract by the fact  tha t  the other p a r t y  to  the contract expended 
n1oncy to perform hi. 1m-t of thc agrct~nic~iit. J l c i r / y  1 % .  I I u c ~ c r s f o ~ t  t i .  92  
I d . ,  4 1 ,  48 I . ,  4 T h e  fact  t h a t  the other  p a r t y  to  the  contract 
has fu l ly  performed his p a r t  of the  contract,  o r  has  expended money 
on the f a i t h  thereof, will not preclude the city f r o m  pleading zrlfrtr virca. 
Da~c ' son  I * .  I ) C T I / * S O ~ L  ~ ~ r ~ ~ / i ' ~ ~ l ' ~ ) . l i ~ ,  106 Ga., 696, 32 S. E., 907;  ilIc.nly I > .  

I I a g c r s f o ~ c n ,  szcpra. S o  subsequent action on the p a r t  of the  municipal  
corporation will p re ren t  it  froin denying the T alitlity of such contract.  
S f n f e  P C  T C I .  1 % .  J l i trp?i!j ,  134 >lo., 543, 56 h n .  S ta te  Reports,  515, 
34 L. R. -I., 369 ;  Rcrt l ty  C'o. 1 % .  C ' h n r l o f f e ,  supra .  

T h r r e  is no allegation i n  thc c.or11l)laint tha t  i n  g rad ing  Wil l iams 
Street  the city took a n y  par t  of plaintiff's property o r  imposed a n y  addi- 
tional burtlcli tliereon. I t  c l rar ly  appear^ that  the c o n ~ i t l ( w t i o i i  f o r  tlic. . . 

contract n as  the apprr l~ent let l  ilaniagcs resulting f rom the lowering of the 
grade of said strcet vl lcre  the p1:rintiff's property abutted thereon. 

('onceding t h a t  if the city took the  property of the plaintiff i t  could 
pay  e o r ~ l ~ ~ e n s u t i o n  therefor in money or by the  ~ e r r i c c s  contcm- 
plated by the  contract,  this  nould  not avail the  plaiiitiff here. Such  
darnages as  the plaintiff suqtainetl, and  such a, were within the  con- 
templation of the  parties a t  the t ime the contract -\\as made. rcwl ted  
f rom the loner ing  of the  g rade  of R i l l i a ~ n s  Street.  Th is  constitutes 
no valid consideratioil f o r  the  contract and tlic c i ty  authorities were 
without l a n f u l  authori ty  to  make the  contract sued up011 or to  expend 
public funds  therefor. -I inunicipal corporation eaiiiiot asql~ine a lia- 
bility where none csi>ts  and the  defendant's act  i n  enter ing into the 
contract iucd upon was 7illrc1 I S ~ I ' C S .  T h e  corporate defendant is not 
liable f o r  a n y  darnage\ resulting f rom the breach tliereof. I t  fol lous 
that  the  ci ty  of I I e n d e ~ ~ s o n  lilierrise was entitled to  a judgl i~ent  of dis- 
niissil  on its motion to nonsuit. 

, \firmed. 

(Filed 12  October. 1!W ) 

1. Homicide 5 .3- 

1Inrdcr in the first dcgree is the ~ui la~\-fnl  Idling of a human I)cing ~vitli 
1n;llicc and with premetlitation and tle1il)eration. 

2. Homicide # 16- 

Thc i l ~ t c ~ ~ i t i o ~ i : ~ l  ltillillg of a Iln~n:i~i l)tsiiig wit11 n deatlly we;rl,on implies 
11~1lic.e nilcl, if notlli~lg (,he ill)l)e:~rs, c o ~ ~ s t i t u t w  ~nurder  in tile s~coiid 
degree. 
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3. Same- 
Prenictlitntion and  delilwmtion a r e  not presumed f r c m  a n  intentional 

killing with a deadly \vcnpon, but must lw estnhlislied beyond a reason- 
able tloltht. 

4. Honlicide # 4c- 

Prcnictlitation means thought heforelimit1 fo r  sonic length of time. Ilow- 
ever short .  

Ikli lwrntion implies a n  intention to  kill executed 1)y tlt>fendant in a cool 
stxtt. of hlood in furtherance of a fised tlcsign. 

6. Honlicide jS§ 2.0, 21- 
Evitlcnce of threa ts  made by tlefendant a r e  conlpetent upon the  qnestion 

of mnlicc., ant1 upon tlie qnestion of premeditation and  (1clil)eration. 

5. Sam-Twtilnony of t h r e a t s  he ld  competent ,  t h e  t h r e a t s  hav ing  been 
given sufficirnt individuat ion .  

Whilc threa ts  must he directed against  t he  victim with sufficient cer- 
tainty,  testimony of general  threa ts  iu competent when the  other evidence 
gireb intlivitlmtion to the  threa ts ,  ant1 testimony t h a t  rlefendant threa t -  
met1 to  "kill a girl" is  11cltl competent when taken in  connection with evi- 
tlence tha t  dcfclldnnt llacl been going ~v i t l i  deceased and  ltilletl ller within 
two ant1 n 11:llf hours a f t e r  malting the  threat .  with fu r the r  evidence 
tending to show specific threa ts  ng:~iiist her. 

8. Homicide  # 21- 
Tlie conduct of defentlmit before ant1 af ter ,  a s  well a s  a t  the  time of, 

tlle homicide. : ~ n d  the  n1:lnner of the  Iiilling a r e  competent on the  qnestion 
of prenietlitatio~l ant1 tleliberation. 

9. Homicide  # 2;,-Evidence he ld  sufficient t o  be submi t t ed  t o  t h e  j u r y  o n  
ques t ion  of defendant ' s  gu i l t  of f irst  deg ree  m u r d e r .  

Evidcnce t h a t  tlcfentlnnt mndt, threa ts  ag:~ins t  decensed shortly before 
the  homicide, t ha t  a f t e r  he  lint1 killed h is  victim he  was  cool and col- 
lec*tcd and  st:itcd Ile hat1 conimittctl the  act ,  and  therenfter told officers 
lie l ~ t l  ltillctl he r  l)ecanrc lie loved her. 1-ogether wit11 evidence of t he  
p e c ~ ~ l i a r l y  :rtrocions manlier in n-liich he  cut her  throat  and  ltilletl her,  
is  lic,ltl snfficient to  be snl)mittetl to tlie jury on the qnestion of defend- 
ant ' s  guilt of murder  in t he  first degree. 

10. Homicide  # 2 i b -  

Wlicw thc  court  tlcfines ninrdcr in the  first  degree and  murder  in t he  
s ~ ( ~ m 1  degree nntl c o r r t ~ ~ l y  places the  hurtle11 of proof ton the State.  :111(1 
t l c f in r~  ren*on:~l)le tlonht, failurr' to cliargcb on the  prcsu~npt ion of inno- 
cence will not be held fo r  error.  

11. Criminal  L a w  # #  3 3 ,  3 1 ,  5Ye-Instruction o n  clefcnse of insani ty  hcld  
wi thou t  rn80r. 

Tlie defense of insanity i s  a n  affirmative defense which admits  defend- 
:~ l l t ' s  colnmission of the  ac t  but denies criminal r ~ ~ s p o ~ ~ s i b i l i t y  therefor,  
nntl tllerefore in n liomiritle prosecution in which defendant pleads in- 
sanity,  :m instruction tha t  if t he  jury should find tha t  nt  the  time tlefend- 
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ant Idled deceased, he n a s  incap:ll,le of llarillg n criminnl intent, etc.. 
\I ill not he held for error n s  :m r.;prescion of opinion by  the col~rt  as to 
n l ~ c t l ~ e r  the ex itl(~11ce cnfficiently <lion cd defrntL111t killed tlccenwtl. 

12. Criminal Law § SSg- 

011jrc.tio11 ~ I J  i n s t r r ~ c ~ t i o ~ ~ s  (111 the grolu~cl of  it ~nisstntemmt of the, c5ri- 
tlc~~icc~ in st:rti~ig a volltc.ntio11 of the S t ; ~ t r  will not l ~ r  snst:ri~lrtl \rlit~li the 
~ n n t t r r  is not called to tlic vonrt's nttcntion : ~ t  the time. 

A \ ~ ~ ~ . i r ,  by defendant f r o m  B~rrq t i yn ,  .T., a t  L\pri l  Term,  1938, of 
IIALIFAX. 

Crimina l  inrlictnient fo r  the  nlurder  of one Lizzie Bowser. 
T h e  S ta te  introtlucetl eridence tending to &ow t h a t  : Lizzie D o m e r  

waq killed on tlic night of 22 February ,  1938. O n  t h a t  night,  die, D o r a  
Bonser  and Gertrude B r o n n  together attended school exercises a t  the  
London Scl~oolliourc bet~i-eel1 Littleton anti Roanokc Rapids.  A few 
minnte-  af ter  Lizzie went into the  school building defendant, x l io  was 
s i t t ing i n  a n  autonlohile with Levi Epps ,  s a i d :  "The law is looking f o r  
nie because I h a r e  killed a girl." T o  Leri 's remark  t h a t  he had not 
l~ecause, if he had ,  he  would be running,  defendant replied : "No, I ain't 
killed nobody, hu t  I is." Defendant  and  Lizzie Bowser had  been going 
together. S h e  had  tallied to  hini a t  1ic.r home earlier tliat ewning .  
Then,  apparent1y;they n e r e  friendly. 

TTlien the  sell001 esrrciies. which i n  the various estimates of witnesses 
lastecl f rom a n  hour  to t n o  and  a half hours, were orer ,  A .  Brinkley 
Pierce joined D o r a  Bonqer, and they, followed by  Lizzie B o w e r  and  
Gertrude B r o n  11, ~ t a r t e d  n alking home. As they reached the road i n  
going f r o m  the school grounds the defendant carlie 1111 beiide Lizzie 
B o m e r ,  n l lo  s a d  to liiiil : '(Bud, yo11 inigllt as  15 cII go 011 hoine. I told 
you you could not go home nit11 me toniglit." Tlien <lie and Gertrude 
I3roun walked on u p  the road. IT11rn they reaclied the mail  box a t  the  
entrance to  the pat11 tliat leads to  her  llonle. Lizzie Dowser and Gertrude 
Droni i  qtopped. hut  Dora  B o w e r  and -1. Brinkley Pierce walked on 
along the  1)atll. -1les Powell came along t l ~ e n ,  a s  did the defendant. 
Li7zie E o \ ~ . s ~ r  called to  Alex Powell and said tliat ,lie had something 
to tell liinl. She  walked tov art1 - 1 1 ~ s  P o n  ell. Tlie tlefendant 11 alkcd 
1111 bellincl her  and  said soiilething to her. S h e  then itatetl to A l e s  
Ponel l .  "Tha t  is all  right,  I ni l1 tell you another  time." TTherenpon 
,\le\ P o n c l l  u e n t  u p  the road, and Lizzie B o m e r  again said to  defead- 
an t  : "13l1tl. you iniglit as  nc l l  go on home. I told you you were not 
going home nit11 me tonight." Then  she qtarted to  r u n  and  r a n  1111 the  
pat11 Defendant  also ran ,  fol loving cloce behind her. As she passed 
l)y, she said, "Come on, Gertrude," hnt did not appear  to he frightened. 
Ckrtrude te\tified tha t  i n  a r e r y  short t ime +he heard Lizzie holler tx-ice. 
Dora  Bonser  and  -1. Brinkley Pierce also heard her  and  stopped and 



252 I N  T H E  SUPREYE COTRT.  [214 

turned back to go to her. They found her one hundred eighteen steps 
away lying in the path. This point was one hundred twenty steps from 
nllcrc Gertrude Brown \vas when she heard her. She mas dead. Before 
they reached her, defendant called to Brinkley and sa id :  "-1. B., come 
liere and get Lizzie. I done killed her." To Brinkley's question: 
T h a t  in tlie n.orld were you thinking about 2" defendant made no reply 
but walked 011 down the path. I Ie  had met them about half the dis- 
tance from where tliey turned back and the body. H e  had a knife in his 
riglit hand a d  it was bloody. Lizzie Bowser's throat. was cut on the 
right side and on the left side with only a snlall place in front and a 
small place in the hack that  were not cut in two. Thl:re were signs of 
scuffling in the path. 

Defendant was arrested about 1 a.m. that night a t  the home of his 
father about three-quarters of a mile away. When officers reached the 
lion,ic~ dcfrndant \ \as standing in the middle of the floor. On being 
askcti for his knife, he gare  it to the officer. I t  was bloody. H e  had 
told his father and mother that  he had killed the girl. The officer asked 
liim : ('Why did you kill that  n-oman ? "  H e  said : "I Idled  her because 
I lored her, and I told her if I ever caught her I mas going to kill her." 
I Ie  toltl the officer that  "the girl had her head lying on his shoulder 
nlien hc cut her throat on the right side and then turned her head orer 
and (wt her on the left side." 

TTIlile defendant was in jail, he demonqtrated to Shcriff Riddick horn 
lie and Lizzie stood nhen  he cut her, and Iiow he cut her on both sides. 
Then lie toltl the sheriff that  he ran his finger in her throat. put his 
knife under tlie windpipe and cut it in two. Also, while defendant was 
in jail, on being asked by the clerk of Supclrior Court ~ h y  he killed the 
girl, lie again stated that he killed her because he l o r d  her. Then he 
described the killing and told a story to the effect that  the girl IT-as 
p q p ~ n t  and that  they coultln't get married, and that  they ~vanted to 
get out of it the best tliey could. There ~ v a s  testiniony to the effect that  
the girl 11-as not pregnant. Defendant did not go upon the stand, but 
rclietl upon plea of transitory inwnity aiid offered testimony tentling to 
show insanity of his grandmother, and tending to show incidentq of 
curious n - q s  and peculiar conduct on 11is part. The State offered 
eritlence con f r o .  

Verdict: Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals to Supreme Court, and assigns erlor. 

. I / i o r n c y - G e ~ c r n l  I l fcJIul lon  o n d  --lssisfnnt -~ l f f o r~1cy , s -Ge~1r l . n l  B r u t o n  
roirl I l yc f f t r c~ l~  f o r  f h r  Sitric. 

A7tl ly .JenXi~zs ontl I r w i n  ClnrX f o r  defenrlrrnf, oppel l t rn f .  
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W ~ s u o ~ s e ,  J. (1) The exceptive assignment principally pressed on 
this appeal is the refusal of the court to allow defendant's motion for  
judgnlent as of nonsuit on the first degree murder charge made in com- 
pliance with the statute. C. S., 4643. The niotion challenges the suffi- 
ciency of the evidence to show premeditation and deliberation beyond a 
reaqonable doubt. S. 1 % .  Biftirlgs, 206 N. C., 708, 175 S. E., 209, and 
cases cited. 

I t  is pertinent, therefore, to refer to principles applicable to the case 
in hand. 

Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. C. S., 4200. 
A'. 1 . .  P o p e ,  213 N. C.. 710, 197 S. E., 573, and cases cited. 

The intentional killing of a human being TT-ith a deadly weapon im- 
plies malice and, if nothing else appears, coilstitutes murder in the 
second degree. S. 7 % .  P n y n e ,  w p m ,  and cases cited. 

"The additional elenlents of pren~editation and deliberation, necessary 
to conqtitute murder in the first degree, are not presumed from a killing 
with a deadly weapon. They must be established beyond a reasonable 
doubt, and found by the jury, before a verdict of murder in the first 
degree can he rcntlcred againit tllc l ) r i~o~rcr ."  A'. 1 % .  L l i i i / ~ ~ i ~ .  197 K. ("., 
445. 1-10 S. E., 590; S. 1 % .  t-'u!/~lc, o ~ p ~ , t r .  

"Premeditation means 'thought beforehand' for some length of time, 
howerer short." S. I > .  Berrson, 183 N. C., 795, 111 S. E., 860, a t  p. 871; 
8. P .  , l fcCl~rre ,  166 N. C., 321, 81  S. E., 438; S. 7 ) .  Pnyrlc .  .supra, 197 
S .  E., 579, and cases cited. 

"Deliberation means that  the act is done in cool state of blood. I t  
does not mean brooding over i t  or reflecting upon i t  for a week, a day 
or an  hour, or any other appreciable length of time, but it nwans an  
intention to kill, executed by the defendant i n  a cool state of blood, in 
furtherance of a fixed design to gratify a feeling of rercnge, or to acconl- 
plish some unlawful purpose, and not under the influence of a ~ i o l e n t  
passion, sudden1y arouied by some lawful or just cause or legal  pro^ oca- 
tion." S. 1 . .  l l c ~ r ~ s o ~ ,  suprcr ; ,4'. r .  Pcry~re, arrprcr. 

Eridrncc of threats a re  admiqsible and may be offered as tending to 
show premeditation and deliberation, and prerious express malice, which 
are necessary to convict of murder in the first degree. S. 1'. P u y n e ,  
s u p m ,  and cases cited. 

"General threats to kill not slion.11 to have any reference to deceased 
are not admissible in er-idence, but a threat to kill or injure someone 
not definite17 designated are adnlisible in eridence where other facts 
adduced give individuation to it." S. L .  S h o u s e ,  166 S.  C., 306. 81  
S. E., 333 ; S.  c. P a y n e ,  supra .  

"The manner of the killing by defendant, his acts and conduct attend- 
ing its commission, and his declaration immediately connected therewith, 
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mere evidence of express malice." S.  c. R o b e r f s o n ,  166 X. C., 356, 81  
8. E., 680; 8. r.  C o x ,  153 S. C., 638, 69 S. E., 419. 

"In determining the question of premeditation and d(.liberation it is 
proper for the jury to take into consideration the conduct of the pris- 
oner, before and after, as well as a t  the time of, the homicide, and all 
attending circumstances." Sfncy ,  C. J., in S. r.  Ernns, 198 N. C., 82, 
150 S. E., 678. 

Applying these well settled principles, the evidence in the case a t  bar 
is suffic~ient to bc sublnitted to the jury on the first degree murder charge. 
The threat a t  the scl~oolhouse, though general, was gire 1 individuation 
when the defendant, ~ i t h i n  two ant3 a half hours after ~nrtking it, did the 
very tlling lie threatened to do-killed a girl. -\nd it is pertinent both 
on malice and on r)remeditation and deliberation. H i s  declaration and 
conduct iniinediately after committing the act manifests a coolness 
wortlip of consideration by the jury. The statement to the officers, "I 
killed her because I lored her, and I told her if I eyer caught her I was 
going to kill her" is e sp res s i~e  of specific threat.  the^, too, tlie atro- 
cious manner in which he cut her throat is evidence of express malice 
and a fised purpose to make the deed complete. 

(2)  Did the court below commit error in failing to charge the jury on 
tlie presumption of innocence of defendant. This question has been 
decided adversely to defendant in the cases of S. c. Bosl  !e l l ,  194 N. C., 
260, 139 S. E., 374; 8. 1 , .  ROW, 200 S. C., 342, 156 E,. E., 916; and 
8. r . .  I l u r i n g ,  201 S. C., 343, 160 S. E., 891. I n  the chnrge to the jury, 
the court below defined murder in the second degree, and murder in the 
first degree in accordance ~ r i t l i  the well settled law of this State. The 
court clearly placed tlie burden of proof upon the State to satisfy the 
jury from tlic evidence beyond a reasonablt. doubt that  the defendant 
prior to the time of the killing formed a purpose to ki 1 the deceased, 
and that  such design to kill lvas formed with deliberation and premedita- 
tion, and that  in pursuance of such design the defendant killed the 
deceased. The court fully defined reasonable doubt. Yo  exception is 
taken to any part  of the charge on the law so declared by the court. 

( 3 )  There is exception to this portion of the charge: ",\nd I charge 
you that  in order for this plea of insanity to be a coin1)lete defense in 
this case, you must find that  the prisoner a t  the time he killed deceased 
was incapable of having a crinlinal intent." This is par t  of a sentence 
in which the court correctly charged on the burden of proof upon this 
plea. I t  is contended that the portion to which esceptio,l is taken is an  
expression of opinion forbidden by C. S., 564. This position is not well 
taken. I t  is settled law in this State that  when, in a homicide case, the 
defendant interposes a plea of insanity, he says by this  lea that  he did 
the killing, but the act is one for which he is not responsible. S .  v. 
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T e r r y ,  173 S. C., 761, 92 S. E. ,  154. This  is a n  affirmatire defense. 

S. 1 % .  dls ton ,  o n f e ,  93. 
(4) Except ion i i  taken to what  is contended by defendant  to  be a 

mi~s ta te rnen t  of the eridence by t h e  court i n  s tat ing a contention of the 
State. I f  incorrectly stated, tlle nlatter was not called to  the  at tent ion 
of the court  a t  tlie time, and cannot be held fo r  prejudicial error. 8. I . .  

B u r f o ~ z ,  172 X. C'., 939, 90 S. E., 561;  h'orrells c. Dccker, 212 N. C., 251, 
193 S. E., 14. 

*\fter most careful  conrideration, we a re  of opinion t h a t  the  case has  
been fa i r ly  tried, and  we find 

N o  error .  

(Filed 12 October, 1935.) 

1. Appeal and Er ror  § 40- 

Upon appeal from judgment as  of nonsuit the evidence will be colisid- 
ered in the light most favorable to plaintiff. 

2. Money Received 1-Elements and essentials of cause of action t o  
recover nioney paid under  mistake of fact. 

An action to recover money paid mndcr mistalie of fact will lie ollly 
when 111one~- is ])ni t1 nutlrr niist;tkr of fi1c.t in the lest1 scbnse. \\.hic81~ tlocSs 
not embrace complete ignorance of tlle facts or neglect to ascertain the 
facts after being put upon inquiry, but implies n~isinformatioli or uncon- 
scious forgrtfnlliess or a n-rolig conclusion. and it  must be made to appear 
fnrtlicr that  tlie party receiving payment was thereby unjustly enriched 
and in equity ant1 good coliscieiice should repay the sum, and where money 
is paid voluntarily with kno~vledge of the facts, the party malring the 
payment may not change his mind and recover it  1):lcli. 

3. Money Received 3-Evidence held insufficient t o  overrule nonsuit i n  
this action to recover money paid under  mistake of fact. 

The evidence tentled to show that plaintiff's nephew was arrested on a 
charge of issuing worthless checks and that plaintiff paid the amount of 
the chccks to secure his nephew's release, that the checks had been given 
defendalit in payment of nierchm~dise, that all but the first check had 
been gix-en under agreement het~veen defcntlmlt and plaintiff's ~iephew 
untler nhich defendant agreed to holtl the checlts nntil payment could be 
made. that tlirrcafter plnilltiff's neplien- executed n secoiid mortgage on 
realty as :~dditionnl .security for the checks. nntl that l~laintiff w:ls told 
the mortgage li:~d Ilrni given as  security for the checks prior to the time 
plaintiff paid the cllecli~, xntl that the realty v-as later foreclosetl under 
a first lieu and tlitl not bring any ssurplna to be applied on defc>ntlant1s 
mortgage. Hcltl: The evidence is insufficient to be submitted to the jury 
in all action for money paid under niistalie of fact, since even if it be 
conceded that the esecution of the mortgage cc~nstitnteil a novation, and 
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diuchargeil tlie checks, plaintiff paid the clieclr~ witho11t inrestigation or 
ascertaining the facts, altliougli he had bcben told by his nephew of tlle 
esecution of the mortgage. and tlie ~ridence tlisclose\ that plaintiff, to 
secure his ncplie\v's relrase, ~oluntarily paid tlie cliecl;q, one of which. 
nt least, was issuet1 in violation of the statute, and fails to shorn any 
duress or nlistalre of fact in the legal sense, and fnrtlier €nil- to show that 
tlefwdnnt, \ ~ h o  hat1 surrendered the c11ecl;s and co11ld not be placed 
i u  strrtrl qrto. had been unjustly enriched or that in equ~ty nnd good con- 
hcienw he should not l)e permitted to retain tlie money 11nid. 

A \ ~ ~ ~ . i ~  by plaintiff from Thompson,  J., a t  April Term, 1938, of 
CHOWAX. -\firmed. 

This is a ciril action to recover $436.00 alleged to hare  been paid 
under mistake of fact. 

The defendant was operating a fishery, sc~lling his "catch" to dealers 
for \rIlolcsale and retail trade. F rank  Jones, nephew of the plaintiff, 
was a t  the times alleged a wholesale and retail fish dealer. I n  the spring 
of 1937 F rank  Jones contracted v i t h  the defendant for 100,000 herring 
and gave liis clleck for $25.00 to coilfirm the bargain. This check was 
paid. Later he sent for and received 35,000 or 40,000 herring, gir ing 
his check in payment therefor. The payment of this check was refused 
by the bank on account of insufficient fuiids. Jones tlzen saw the de- 
fendant and told him that he did not have the nioney with which to pay 
for the fish. Tlie defendant advised hirn to send for the fish he had 
purchased a i d  give his check therefor an11 he, the defendant, would 
hold same until paid. Under this arrangement Jones gave several 
checks, which were not honored by tlie bank. 

Upon demand for payment Jones agreed to g i ~ e  a seccnd mortgage on 
his home in Ahoskie as additional security. At the injtruction of the 
defendant lie procured a lawyer to prepare the papers. H e  signed them 
and tlie lawyer procured the recordation of' the mortgage, but did not 
send the note and mortgage to the defendant, or advise him of its execu- 
tion. The  land embraced in  the iuortgage was foreclosed under a prior 
lien. After the payment of tlle first mortgage and accrued taxes there 
was no excess to be applied on defendant's debt. 

Some time thereafter tlie defendant went to the home of Jones to 
obtain a settlement. Finding that  Jones was no longer in Chovan 
Count,y, but had gone to Norfolk, Va., the defendant procured the issu- 
ance of a warrant  charging him with unlawfully issuing checks in riola- 
tioii of the statute. 

Jones was arrested in Norfolk, Va., on information from the sheriff 
of Washington County and on order of a Sorfo lk  magistrate. There- 
upon, Jones wrote his uncle, the plaintiff, a notc, telling h im:  "I am in 
jail over E .  J. Spruill's checks. I Ie  had me locked up. Come and get 
me out if you d l . "  The plaintiff, upon receipt of the mote, went to the 
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office of the justice of the peace in Sorfolk  and paid him $436.00, the 
amouiit of the check.. H e  then visited Jones in jail but asked him 
nothing about the debt. The next day the money v a s  paid to the qheriff 
of Tashington County and Jones m s  released from custody. 

Pr ior  to the arrrst of Jones he encountered difficulty about other obli- 
gations. The plaintiff cettled these debts in the office of tlie slwriff of 
EIertfortl County. -It that time the plaintiff asked Jones if there was 
anything elw, to n-hich Jones replied : ('The Spruill checks, but they 
are being taken care of. Mr. Spruill has agreed to take a mortgage on 
my house and lot to secure him." 

-It tlie conclu.ion of plaintiff's e d e n c e ,  on motion of the defendant, 
the action was dismissed by judgment of i i~voluntary nomuit. The 
plaintiff excepted and appealed. 

John F. 1T'hife uncl IT'. D. Prlrden for  p la in t i f f ,  a p p e l l a n f .  
Car l  L. B a i l e y  for  defertdirn f ,  appel lee .  

BARSHILL, J. There is eridence in  the record tending to show that  
the facts are not so farorable to the plaintiff as here stated. IIowever, 
there was a judgment of nonsuit and \re consider the eridence in the 
light most favorable to the plaintiff. 

An action to recover money paid under a mistake of fact is an action 
in a s s w n p s i t  and is permitted on the theory that  by such payment the 
recipient has been unjustly enrielled a t  the expense of the party making 
the payment and is liable for money had and receired. I t  is veil settled 
that  money paid voluntarily with knowledge of the facts cannot be 
recovered back. I f  a man chooses to g i ~ e  away his money, or to take 
his chances whether he is giving it away or not, he cannot afterwards 
change his mind. 2 R. C. L., 784. Likewise, one who waives inr-estiga- 
tion and pays money after his attention has been called to the possibility 
of the existence of facts which might affect his decision to pay is not 
acting under a mistake of fact in the legal sense. R e  cannot carelessly 
settle, truqting to future investigation to show mistake of fact which will 
enable him to recover hack the amount paid. I f  the payment is made 
by a mistake which arose from the fault or negligence of the party 
paying the money, and i t  cannot be recorered without prejudice to the 
party who has receired it, the action will not lie. 64 Am. Dec., 631, 
note. The plaintiff must shon. more than ignorance of the fact which 
implies a total mint  of knowledge in reference to the subject matter. 
H e  must establish a mistake of fact ~ r h i c h  admits knowledge, but implies 
an  unconscious forgetfulness or a wrong conclusion. Furthermore, to 
maintain the action it must be made to appear that  the defendant had 
receired or obtained possession of the money of the plaintiff to which he 



258 I N  T H E  S U P R E M E  COURT. [214 

is not justly entitled and which in equity and good conscience he ought 
to 1'" over to the plaintiff. 

3Ieasuring the plaintiff's evidence by these fuiidamental principles of 
Ian- governing his cause of action, it appears that  the judgment below 
must be affirmed. 

111 tlie argunicnt here tlie plaintiff insists that  the payment by the 
plaintiff was made under duress. As to this, we do not consider that  
there is snfficient allegation in the complaint to support the contention, 
and there is no sufficient cvidence to sustain that t11eoi-y of plaintiff's 
cause of action. 

The plaintiff's allegation of mistake of fact i s :  "The plaintiff har ing  
been notified of the arrest and imprisomneat of hie nephen., and being 
ignorant of the fact that the said checks had been paid 3y the note and 
mortgage as aforesaid, and in order to obtain the release of his nephew, 
paid the said checks by paying the amount thereof into the hands of the 
magistrate, etc." 

Accepting for the time being the plaintiff's contention that  there had 
been a novation or p a p e n t  of the debt evidenced b ~ -  the checks by the 
esecution of the note and mortgage, i t  appears from -he record tha t  
Jones had a d ~ i s e d  the plaintiff that he had made some adjustment with 
Spruill under which the defendant was to accept a note and mortgage. 
Notn-iihstanding this fact the plaintiff \vent to Norfolk and made the 
payment to the magistrate without choosing to r isi t  Jones and ascertain 
the true facts, or to make other investigation until after he had paid 
the money. 

The record, however, does not sustain this (.ontention. Jones testified: 
"It m s  agreed that lie (Spruil l)  mas going to take a second mortgage as 
security for the checks for v-hat I owed him. H e  was still to hold the 
checks until it  was all paid. . . . I t  was agreed that he n-odd hold 
the checks until the mortgage was paid." The debt evidenced by the 
checks, on plaintiff's own evidence, was still outstanding and unsatisfied 
a t  the time plaintiff made the p a p e n t .  

That the plaintiff rohmtari ly made the payment in o.der to procure 
the discharge of his nephew from arrest appears from his testimony as 
follows: "I ~ o l u n t a r i l y  paid it as a loan to my  nephew, F rank  Jones, to 
be paid for the redemption of these checks. I paid it for F rank  to get 
him out of jail. I did not hare  to pay it. IIis mother requested it." 

Tlle only reasonable conclusion to be drawn from this testimony and 
the other eridence offered by the plaintiff iq that  the plaintiff acted 
~o lun ta r i ly  and intentionally in complete ignorance of -he facts as he 
contends them to be, and not through any mistake or n1i:information as 
to the true facts or through any temporary forgetfulness thereof. The 
amount paid was due the defendant and he was justly entitled thereto. 
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Tlie defendant has  surrendered the' chcrk<, a t  least one of n h i c h  appar -  
ent ly was issued i n  violation of s tatute ,  and he  cannot be pu t  i ~ l  s f a f r c  
quo. Therefore, i t  cannot he said t h a t  i n  equity and  good conscieilce 

the  defendant should be required to  re tu rn  the  money so received. 

I n  our  opinion, the evidence does not tend to ' 1 1 0 ~  t h a t  the  p a p e n t  
was made by tlie plaintiff under  duress o r  by mistake of fact .  In addi- 

tion thereto, the  plaintiff llaq failed to  establish all essential element of 

his cause of action-that the  defendant i n  equi ty and  good conscieilce 

should not he permitted to  retain tlle money paid. 

,lffirmed. 

(Filed 1% Octobcr, 1038.) 

1. Taxation § 3 b D e b t  retired by application of sinking fund is reduction 
of outstanding indebtedness within constitutional limitation. 

JVl1c.n n county retires eertnin of its Imlids from its sinlti~ig fund. such 
tr:ins:~ction constitutes a rrtlnc*tion in its ontstnnding indcl~tetlncss within 
the constiti~tionnl prorision limiting tlir contracting of d ~ l ) t  1)y :I cou~ity 
or mm~icipnlity to two-thirds of tlie nrnount by I\-hich its outstanding 
indebtct111e.i.s n-as red~lcetl tliiri~lg the prior fiscal year, crcm thor~gll the 
sinking fund w:ls collected orcr n l)carioc1 of years. the retluctioli ill an 
oritst:~ndilig iiliclel)tc'tl~icw I~e i~ ig  :~cc~oml)lisllctI not ~vht ln  fnntls arc, p1:lcc~l 
ill a sinking fulltl to be applied to tlie tlcbt. I~lit whe~i  the funtls are appliccl 
to the debt and the oblig~~tion estingnishetl. Art. 1-, sec. 4. 

2. Same-Failure to complete refunding operation within fiscal year has 
no n~atcrial bearing on constitutional limitation on increase of debt. 

Lhlri~ig tlir prior fiscal yc:ir t1efrnd:rnt corinty twgnn rc>f~~nding opera- 
ti0118. :1nd tliiring that yenr issric~tl its refnnding 1)oritls. 1)11t did not retire 
the bonds refuntletl until t l ~ r  first t h y  of the present fisc4al year. Plaintiff 
w~i te~ idr t l  that silicr both the rrfnntling I)oii(ls nnd tlie bonds rcfiintlcd 
were ontst:~ntlil~g d ~ i r i ~ i g  thc. prior fiscal ywr ,  there had I)ee~i an incrcnse 
r:ltlicr th :~n  a t1ecre:Ise in tlie colulty's outstanding illclebtedness during 
tlic prior fiscal year. I l ~ l t l :  The fai l l~rc of tlie comity to  cwm1)lete its 
wfu~i(lilii' 1~1~rr i i t iow (Ii~ring tlic ltrior fisrill year is iiln~nnteri:~l, n l~d  the 
rrfl~nding bonds slioultl I I O ~  I)? inclr~tletl ill determining the :~mor~nt  by 
~rliicli the connty had rednced its outstantling indebtedness during the  
prior fiscal Fear witliin the meaning of the constitntio~lxl limitation on a11 
illcrease of debt by counties :u~tl miinicip;~lities. Art. V. see. 4. 

,\ITEAL by plaintiff f rom C;rntl!j, ,T., a t  September Term,  1935, of 

S a ~ r ~ s u s .  -Iffirmed. 
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The plaintiff brought his action to elljoin the defendauts from issuing 
bonds representing a nen. indebtedness of the county, as Eleing, under the 
facts presented, in riolation of Article T, secltion 4, of the Constitution, 
restricting the creation of debt. The restraining order was dissolved, 
the injunction denied, and plaintiff appealed. The facts are stated in 
the opinion. 

7l 'oodro~r* II. Pc l e r son  for  pl~rinfirf f ,  nppel1,rnt. 
I I o l cnrd  H .  IIzrbbnrd f o r  d e f e n d a n t s ,  a p p e l l e e s .  

SEAWELL, J. Except for certain purposes expressly named, the Korth 
Carolina Constitution prohibits counties and cities from contracting 
debts during any fiscal year "to an amount exceeding tvo-thirds of the 
amount by vhich  the outstanding indebtedness of the particular county 
or nlul~icipality shall hare  been reduced during the nest preceding fiscal 
year, unless the subject be submitted to a rote of the p e o ~ l e  of a particu- 
lar  county or nn~nicipality." Constitution, Article T, sevtion 4. 

The county of Sanlpson passed the necessary ordinances and proposes 
to issue and sell $49,500 bonds during the present fiscal year without 
submission to a ~ o t e  of the people of the county, basing tlie right to do so 
upon the retirement by the county of $59,000 of its outstanding indebt- 
edness during the fiscal year 1937-1935. Such retirement was accom- 
plished by the application of appropriate t a s  rerenues suppleinented by 
a payinent from sinking funds which were lawfully applicable to the 
dcbt, but in large part  collected prior to the '(preceding fiscal year." 
Except for the application of these sinking funds, the reduction of 
indebtedness would be substantially insufficient to justify the bond issue, 
since such bond issue would be, in that  case, more than t~ io- th i rds  of the 
amount to which the indebtedness had been reduced. 

Furtherinore, during the year 1937-1935, the county of Sampson 
undertook to refund an inclebtedness of $99,000 by the issuing of a simi- 
lar  anlount of bonds which had been sold during the fiscal year, but the 
actual retirement of the bonds they were intended to refund did not take 
place until 1 July,  1938. 

Contending ( a )  that  an  application of the sinking fund does not 
accorn~,lish a reduction of the outstanding indebtedness n-ltllin the mean- 
ing of the Constitution a t  the time of such application, but that  reduc- 
tion really occurs ~vhen  the sinking fund is collected for the purpose, 
n-hich occurred prior to the "prect&ng fiscal year," and that  the bond 
issue nas ,  therefore, inralid, and (b )  that  the refunding bonds consti- 
tuted an increase of indebtedness for the preceding fiscal year, the plain- 
tiff taspayer brought this action to elljoin the issue of ihe bonds, and, 
from an adrerse judgment in the Superior Court, appealed. 
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1. The "net debt" theory advanced by the plaintiff-that is, that in 
considering the total indebtedness the sinking fund applicable to that  
debt must first be deducted, has some support. B ~ i g g s  7%. G'rccnrille 
 count?^, 137 S. C., 288, 139 S. E., 153;  Gernurn I n s u r n u c ~  Co. r .  C i t y  
o f  X a n n i n g  (L-. S . ) ,  95 Fed., 597, 610; L e v y  7.. ,lfcClrllan, 196 S. T., 
178, 89 S. E., 569. The contrary is n~aintained by well reasoned 
'authority. C i f y  o f  Chicngo v. X c D o n a l d ,  I f 6  Ill., 404, 52 K. E., 982; 
Cozrncil Bluf 2,. S t e t c n ~ t ,  51 Iowa, 385, 1 S. IT., 628. 

Nost of the cases adopting the net debt theory are liberalizing, rather 
than restrictive, in their tendency to permit nlunicipalities to incur debt 
beyond the apparent terms of the limiting prorisions. They rationalize 
restrictions according to the prevailing coneeptioil of the purpose of the 
law. From certain points of view we can understand h o ~ r  the conclu- 
sion is reached that  restrictions upon the poxer to incur a debt are 
reasonably satisfied ~ r h e n  funds are in hand 31-ith which to pay it. 
Germnn Inszirnnce C'o. 1.. Cify o f  X a n n i n g ,  suprrr. 

What this Court might do if similar conditions were presented mould 
certainly be obifer  in this opinion. -1 conservative riew might be that  
as a legal assumption the inevitability of the application of the sinking 
fund to the debt is too optimistic. 

But these cases cannot be considered conlpelling authority as applied 
to the case a t  bar, since the constitutional and statutory restrictions 
considered in them are different in important respects from those with 
which we are dealing, and gire rise to substantial differences i11 con- 
struction. 

I n  so f a r  as we haye been able to ascertain, the particular form of 
debt restriction contained in Article V, section 4, of the State Constitu- 
tion, is peculiar to this State. One iniportant distinction we find is the 
use of the term '(outstanding" as qualifying the indebtedness required to 
be reduced; and we think this offers a serious obstacle to the adoption of 
the theory advanced by the plaintiff. The Century Dictionary defines 
"outstanding": "3. To stand out, remain untouched, unimpaired, unset- 
tled, uncollected, unpaid, or otherwise undetermined." n'ebster's E n -  
abridged Dictionary defines it : 'Tndischarged, uncollected, or unpaid." 
Black's Law Dictio~lary-on authority of Srir l*orX. ?'ru,\t Cot?zpan!/ c .  
Port land R. Co., 197 Appellate Division, 422, IS9 S. Y. S., 346, 350- 
defines "outstanding" as "constituting an effective obligation." 

Tfith the above definitions in mind, the propriety of applying the 
"net debt theory" to the constitutional prorisions under consideration 
may be tested by shifting the period to be considered. I f  we select the 
"preceding fiscal year" as the period during which additions are made 
to the sinking fund, the rule ~ rou ld  permit the county to count such 
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increase in sinking funds as a debt reduction, although nothing had been 
paid and the debt had been left outstanding. 

The language used in the Constitution seems to be ,lain and unin- 
volved and does not contemplate striking a balance between liabilities 
and assets, cven though certain funds may be earmarked for application 
to the debt. The tra~isaction to which i t  refers must be carried out 
actually rather than constructively. 

Speaking strictly to the question presented under this head, we are of 
the opinion that  no reduction of outstanding indebtedness occurs by the 
mere c~ollection of a sinking fund,  but does take place ~ r h e n  actual pay- 
ment is made to the creditor out of the sinking fund or other applicable 
revenues, which results in the extinction of the debt and leaves the credi- 
tor without further demands on the revenues or taxing pon7ers of the 
county or municipality for its satisfaction. 

It follows that  the county may base its right to incur a new indebt- 
edness upon an  application of the sinking fund to the debt when made 
within the preceding fiscal year, although such sinking fund r a s  col- 
lected prior thereto. 

2. 011 the second proposition, it is contended that  since Sampson 
County had a road bond issue in the amount of $09,000 due on 1 July,  
1938, and was in the process of refunding this issue by bonds in the same 
amount, issued on 14  June,  1935 (dated 1 June,  193S), and since both 
sets of bonds mere outstanding on 1 July ,  1938, both set<, of bonds must 
be counted in the total indebtednesq, wliich brought about an  increase in  
the indebtedness for the year 1037-1035, rather than a reduction. 

We are convinced that the failure to conlplete the refunding operation 
witliin the fiscal year llas no material hearing adverse to the present 
bond issue. By express prorisioil of tlie (''onstitution, the restriction 
placed upon the po~vcr of the county or municipality d o ~ s  not extend to 
the contracting of debts for the purpose of funding or refunding a valid 
existing debt; and me think thc precise point a t  issuc is covered in 
Hal l y l r~rr ton  v. B o a r d  of E d u c a t i o n ,  213 N .  C., 0, 15, as follows: 

"In determining the total arnourit of bonds issued during any fiscal 
year all bonds so issued, wllether approved by a 170te of tlie people or not, 
must be included : except bonds issued to fund or refund a valid existing 
debt; tax  anticipation notes issued in  an  amount not exceeding fifty 
per centum of the taxes for the fiscal year ;  bonds to supply a casual 
deficit; and bonds issued to suppress riots or insurrections, or to repel 
invasions; which need not be taken in consideration in arriving at such 
total." Quoted and approved in Gill 2 % .  C h a d o f f e ,  813 N C., 160, 162. 

' T e  regard this as authority for the position tha t  the bcnds in  question 
should not be considered an  increase of indebtedness because of the fact 
that  the refunding process had not completely cleared during the fiscal 
year. 
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3. ,is vie hare  decided the matter upon the merits of the controrersg, 
Ire do not consider it necessary to go into the question whether the plain- 
tiff brought his action n-ithin the statutory period. 

The judgment of the court below is 
Affirmed. 

MRS. IRESE R O n I S S O S  r. I,. F. lIcA1,HdSET. 

Election of Remcclirs 5 -Party must elect between action for breach of 
contract and action for fraud inducing its execution. 

.I party n~ny not SLIP t o  recover tln~n:igrs for hrencll of contract nnd at 
the same time rt3corer tlnmages for fraud inducing the execlition of the 
instrument, a n d  ill this action i~lstitntetl i n  the general colinty court to 
recowr (1nmngc.s for brencli of contract. the Snperior Conrt on appeal 
corrc,ctly snr;tnincd tlefcntlnat's escty?tio~is to evitlence mid the clinrge of 
tlic court relntiag to  plaintiff's nllegntions that tlefendnnt indncetl plain- 
tiff to enter into the contract 1)y reason of f:tlse and fra~~tl~il tmt repre- 
sentations. 

,IPPEAL by plaintiff from Al ley ,  J., at April Term, 1935, of BLX- 
COJIBE. 

Civil action to recowr damages for breach of contract. 
This action was instituted in the general county court of Buncombe. 
Plaintiff alleges in substance, and on trial in the general county court 

offered evidence tending to show: That  in February, 1936, she entered 
into a contract v i t h  defendant by which it v a s  agreed that if she would 
procure a lease on tourist home o~rnetl by 11. L. Lanlbert and consisting 
of store, restaurant, rooms and cabins located a t  the entrance to the 
Great Smoky Mountain Sa t iona l  P a r k  above the Cherokee Indian  
School in Swain County, and give to defendant the benefit of her expe- 
rience and good will in the community, and her knowledge of trading 
with the Indians, he would finance the entire proposition, furnishing the 
necessary funds for the payment of rents, purchasing of Indian craft, 
and all espenses incidental to w c h  businesq, and proriding for plaintiff 
and her two minor daughters board and lodging on the premises-she to 
manage the business, be in full, complete and sole charge of the premises. 
and to receive three and one-half per centum of the gross receipts from 
the business; that  she obtained a five-year lease to defendant to become 
effective on 1 April, 1936; and that  she remained upon the premises, 
and complied TI-ith the terms of the agreement until about 1 June,  1936, 
during which period the defendant breached the contract in numerous 
respects specified, "all to her great loss and damage." 
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Plaintiff further alleges and, over defendant's objection, offered evi- 
dence tending to show: That,  by reason of false and fraudulent repre- 
sentations made by defendant, she was induced to enter into the contract 
"all to her great loss and damage." Plaintiff further alleges: "That 
by virtue of the matters and things hereinabove set out, this plaintiff has 
been damaged by the defendant's breach of contract, his deceits and mis- 
representations, and his fraudulent breach of the contract, in the sum of 
a t  least $30,000." 

Defendant denied material allegations of the complaint and objected 
to the admission of testinlonv. 

These issues were submitted to and answered by the jury : 
"1. Did the defendant contract with the plaintiff, as alleged in the 

complaint ? Answer : 'Yes.' 
'(2. If so, did the defendant breach the contract, as alleged in the 

complaint ? Answer : 'Yes.' 
"3. Did the defendant induce the plaintiff' to enter into said contract 

by reason of the fraudulent representations, as alleged in the complaint? 
Answer : 'Yes.' 

"4. What amount, if any, is the plaintiff entitled to recover of the 
defendant on account of board for herself and two daughters, as alleged 
in the complaint ? Answer : 'Xone.' 

"5. What amount has plaintiff obtained by way of compensation from 
other employment subsequent to the breach of the contract and prior to 
S Ju ly ,  1037 ? h s w e r  : 'Sone.' 

"6. What  damage, if any, is the plaintiff entitled to recover of the 
defendant? Answer : '$5,750.' " 

Frorn judgment on verdict defendant appealed to the Superior Court, 
and presented one hundred four assignments of error co~yering one hun- 
dred four exceptions taken during the tr ial  and to the cha:.ge of the judge 
in the general county court. Thirty-eight of the assignments mere sus- 
tained and the others were overruled. The  verdict on the first. second 
and fourth issues was sustained. The verdict on the thi1.d issue was set 
aside for errors committed in the trial, and "for the further reason that  
plaintiff, suing upon the contract and asking a recovery under its terms, 
is precluded from attacking the contract for fraud." Thl? verdict on the 
fifth and sixth issues was set aside, and a new tr ial  ordered on those 
two issues. 

Frorn judgment in accordance with the rulings of the judge of Supe- 
rior Court, plaintiff appeals to Supreme Court, and assigns error. 

11-eaver (e. X i l l e r  a n d  I r w i n  X o n k  f o r  p l a i n t i f ,  appell 'ant .  
B. C .  J o n e s ,  Dan K.  J f o o r e ,  a n d  J o n e s ,  TT7ard Le. J o n e s  for  d e f e n d a n t ,  

appel lce .  
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TS~ISLIORSE, J. The record on this appeal discloses error in the tr ial  
in the general county court of Bunconlbe County which was ahsigned 
on appeal to, and declared in the Superior Court. X a n y  of the assign- 
ments of error, which were sustained, corer exceptions to the admission 
of testimony. to the qtatement by thc court of contentions of plaintiff, 
and to the charge on the law, all relating to and bearing up011 the plain- 
tiff's allegation that  she was induced to enter into the contract by reason 
of falke and fraudulent representations of the defendant upon which she 
relied to her loss and damage. 

Evidence was introduced over defendant's objection and exception. 
Exception was not taken a t  the time to the contentions based on the 
evidence, but the court then gave this instruction to the jury:  "XOW, if 
you find from this evidence, and by tlie greater weight of it, that  the 
defendant and the plaintiff entered into the contract as she alleges, and 
at tlie time of the execution and tlelirery of the lease on the premises by 
Mr. Lambert, that  tlle defendant then had in his mind the intention not 
to perform tlie contract and that  he made the representations to her 
that  he would perform i t ;  that  the representations so made were false 
and were made n it11 the intention of deceiving he r ;  that  they did deceive 
he r ;  that  .he reasonably relied on his representations ; that  she sustained 
tl:riiiajies tlitlreluy, you nould nnsn-er tlle third issue, 'Yes.'" 

Tlic evidence was incompetent. The charge was prejudicial error. 
Exceptions thereto are well taken. Plaintiff cannot treat the contract 
as in force for the purpose of recovering damages for its breach, and a t  
the same time recover damages ai; a result of fraudulent inducement. 
Food Co. c. Elliott, 151 S. C.. 393, 66 S. E., 451. 

I t  is manifest that  the jury mag fairly have understood that, i n  assess- 
ing damages, ally fraud found could be taken into consideration. I t  is 
unnecessary to discuss other exceptionq. Robinson  2'. SfcAlhaney,  ante, 
I SO. 

The judgment below is 
-1ffirmed. 

E U G E S I A  TWITTT v. MRS. J I I K S I E  COCHRAS, AD\IISISTRATRIX OF THE 

E ~ T A T E  OF J O H N  COGHKAS.  UECEASED; A K D  MRS. J I I S S I E  COCHRAN, 
I \  D I V I D r  4I.I.T. 

(Filed 12 October, 1938.) 

1. needs 5 10+Connor Act extends protection only to creditors and pur- 
chasers for value. 

TT'liere tlle rerdict of the jury establislies that plaintiff's deed tvas 
~c11rnit:iry and was executed fm~~dulentlg. in which fraud plaintiff partici- 
l ~ n t c ~ l ,  for tlir 1)11r1?0w3 of dcpr i~i~lg  defelltlal~t of licr life est:ltr ill the 
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lantl, theretofore created by paper writing esecnted by plaintiff's grantor, 
the Connor Act. C. S.. 3300, does not appl j ,  mld defendant's rights a re  
hnperior to those of plaintiff under the regiqteretl deed. we11 though the 
paper writing giving defendnnt :I life estate was not regi.;tered. qince the 
protection of the Connor - k t  cstends only to creditors ant1 purcl~ascrs for 
value. 

Deeds § 6- 
A voluntary deed is good as  between tlie parties, even I-hough executed 

for the fraudulent purpose. participated in by tlie grantec, of depriving a 
third person of a life estate creatrd hy  a prior ~mregistertd paper nriting 
executed by the grantor. 

Ejectment 9 lS--Judgxnent in  this  action in ejectment held erroneous 
as exceeding t h e  bounds authorized by t h e  verdict. 

Defendant claimed a life estate in the locws in quo wtder an unregis- 
tered paper writing. Plaintiff was the grantee in a registered deed subse- 
quently esecuted by the same grantor. The jury found from the eridence 
under a correct charge that the deed was a voluntary conveyance executed 
for the purpose of depriving defendant of her life estate under the unreg- 
istered paper writing. H e l d :  Upon the verdict defendant was entitled to 
judgment that plaintiff is not entitled to the possession of the loc~ts ill q ~ o  
:IS against defendant, and is not entitled to recover rents therefor, and 
that tlie rights acquired by plaintiff under her deed are subordinate to the 
rights of defendant under the paper writing, mid judgment declaring 
plaintiff's deed to he void and ordering it canceled of record, and ndjudi- 
cating that defendant is entitled to a life estate in the land nntler her 
paper writing, is erroneous as  exceeding the bounds authorized by the 
verdict. 

Judgments  § 17b- 
Judgment in this case Ilcld for error in exceeding the bcunds authorized 

by the verdict. 

APPEXL by  plaintiff f r o m  Johnsfon, J., a t  Apr i l  Term,  1938, of 
RUTHERFORD. Modified a n d  affirmed. 

This  is a n  action i n  common law ejectment, i n  which the  plaintiff 
seeks to  recover possession of approximately 395 acres of land now occu- 
pied by  the  defendant  Minnie Cochran, and  to recorer rents therefor. 

A t  the  hear ing  i t  was agreed t h a t  there was n o  controversy as  to  the  
actual  boundaries of the land, same being Irnown to both part ies  and  
easily located, and  that ,  therefore, nei ther  the  plaintiff n o .  the  defendant 
need encumber the  record wi th  evidence tending to locate the  boundaries 
of the land i n  question as ordinari ly  required. 

T h e  locus was originally owned by  R. M. 'hvi t ty ,  fa ther  of the  plain- 
tiff. *\bout ten years  ago R. 31. T w i t t y  executed and  delivered to J o h n  
Cochran, now deceased, and  his  wife, Minnie Cochran, the  defendant, a 
paper  wr i t ing  i n  words and figures as  follows : "This agreement entered 
into this d a y  between R. 31. Twit ty,  p a r t y  of the  first par t ,  and  J o h n  
Cochran and wife Minnie Cochran, par t ies  of the  seconcl par t ,  the said 
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R. 31. Twitty, party of the first part, has agreed to give free of rent the 
house known as the Giving house near the Giving spring on back side of 
his farm, together with the land on north side of spring branch to the 
spring, embracing about three acres, so long as he lives and during his 
wife's life or widowhood if they wish it. The said John  Cochran and 
x i f e  Minnie Cochran, parties of the second part, agree to keep the 
building and land in repairs and pay its proportional part  of tax." 
Upon receipt of said paper nr i t iug  John Cochran and his wife entered 
into possession of said land, repaired the house thereon, which was a t  the 
time in a dilapidated condition, and remained in possession thereof until 
the death of John Cochran. Since his death Minnie Cochran has con- 
tinued in possession thereof. 

On 17 July,  1935, R. 11. Twitty executed and delivered to his daugh- 
ter, Eugenia Twitty, the plaintiff, a deed for said premises, which deed 
was duly recorded. Thereupon, on 22 July, 1935, plaintiff instituted 
this action by procuring the issuance and service of summons. The 
defendant, in her answer, alleged that  the deed from R. 11. Twitty to 
the plaintiff was a voluntary conveyance without consideration and was 
executed for the purpose of depriring John Cochran, now deceased, and 
the defendant Ninnie Cochran, of the possession of said premises and 
for the fraudulent purpose, participated in by the plaintiff, of procuring 
the ejectment of the defendant from said land and depriving them of the 
value of improvements and repairs made by them in  good fai th upon 
said land. 

While'there were nine issues submitted to the jury, only one was 
answered, as follo~vs: "1. T a s  the deed from R .  M. Twitty to Eugenia 
Twitty, bearing date of 17 July,  1935, a voluntary conveyance, made fo r  
the purpose of depriving John  Cochran and his wife Minnie Cochran 
of a life estate in said property under the paper writing signed by R. 11. 
T ~ i t t y  ? Answer : 'Yes.' " 

Upon the coming in of the verdict the court below signed judgment: 
1. That  the deed to plaintiff dated 17 July,  1935, is null and void, and 

the same is hereby ordered to be canceled of record. 
2. That  the plaintiff take nothing by her action; that  the same be 

dismissed, etc. 
3. That  the grant  from R. M. Twitty to John Cochran and Minnie 

Cochran, his wife, be and the same hereby is adjudged in all respects 
valid and binding. I t  was further decreed that  Minnie Cochran is 
entitled to a life estate in the lands described in the judgment in accord- 
ance with the agreement as to the boundary thereof. 

4. That the bonds executed by the defendant John  Cochran be dis- 
charged. 

The plaintiff excepted and appealed. 
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-11. P .  Spears  and J .  S .  Doclcery for plaint i f f ,  appe l lan f .  
I I n m r i c k  & H a m r i c k  for de fendan t ,  appellee. 

BARKHILL, J. There was sufficient evidence to sustain the answer of 
the jury to the first issue. The assignments of error directed to the 
admission of evidence on this issue, and to the charge of the court relat- 
ing thereto, are without substantial merit. The jury having failed to 
answer the other issues, the remaining exceptions become iinmaterial and 
do not require consideration. 

The deed to plaintiff being a voluntary one made for a fraudulent 
purpose, the Connor Act, now C. S., 3309, has no application here. 
This act protects only creditors or purchasers for a valuable considera- 
tion against unrecorded deeds, mortgages, leases and other paper writings 
affecting the title to the lands conveyed. T y n e r  z.. Barnes ,  142 9. C., 
110, 54 S. E., 1008; H a r r i s  z.. L u m b e r  Co., 147 N .  C., 631, 61 S.  E., 
604; Spence  v. P o t t e r y  Co., 185 N. C., 218, 117 S. E., 32;  E a f o n  z.. 
Doub,  190 S. C., 14, 125 S. E., 494; Gosney  a. X c C u l l e r s ,  202 N. C., 
326, 162 S. E., 746. I n  the last cited case, S t a c y ,  C. J., speaking for 
the Court, says: "And by the express terms of the Connor Act, chapter 
147, Laws 1885, now C. S., 3309, only creditors of the donor, bargainor 
or lessor, and purchasers for value are protected against an  unregistered 
conveyance of land, contract to convey, or lease of land for more than 
three years." 

It follows, therefore, that the plaintiff through her deed from R. M. 
Twitty acquired no rights in the locus superior to the rights of the 
defendant under the paper writing signed by plaintiff's grantor even 
though the paper writing held by the defendant was not of record a t  the 
time plaintiff received and filed her deed for recordation. On the con- 
trary, her rights in the land are subordinate to the rights of the defend- 
ant, who has been in  possession of said premises under said paper writing 
since about 1928. Bu t  this does not invalidate the deed of plaintiff. 
I t  is good as between the parties thereto. The verdict cf the jury did 
not warrant  a judgment invalidating the deed and directing its cancella- 
tion of record. 

Likewise, an  adjudication of the force and effect of the paper writing 
held by the defendant and the rights of the defendant thereunder cannot 
be predicated upon the verdict rendered. The judgment of the court 
below exceeds the bounds authorized by the verdict. 

On the present record the defendant is entitled to a judgment that  the 
plaintiff is not entitled to the possession of the locus i n  gzio as against 
the defendant and is not entitled to recover rents therefor; that  the 
rights acquired by the plaintiff under her deed are subject or subordinate 
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to the  r ights  of the  defendant  under  the  paper  wr i t ing  executed b y  her  
g ran tor  to  the  defendant and  her  husband;  and  t h a t  the  action be dis- 
missed a t  the cost of plaintiff. T h e  verdict war ran ts  n o  other  or f u r t h e r  
relief. 

T h e  judgment below must  be modified to accord with this  opinion. 
Modified and  affirmed. 

FRED ROGERS AXD THE TRAVELERS INSURAXCE COJIPAST v. 
SOUTHEASTERS COSSTRUCTIOS COJIPASP. 

(Filed 1 October. 1938.) 

1. Master and Servant 5 44-Third person tort-feasor is liable only for 
amount sufficient to conipensate employee for injury. 

When an action is maintained by the insnrance carrier in the name of 
the injured employee against the third ~wrson tort-feasor cawing the 
injury, the tort-frxasor is liable for the  amount nsrc~rtained by thc jury an 
sufficient to compellsnte the ernployee for the injnries sustained. which the 
statute prescribes shall be first applied to the actual conrt costs. tlicn to 
the payment of attorneys' fees \\-hen approved by the Commission, then 
to the rcin11)nrsement of the insurnncc carrier for money paid by it  under 
the award, and any remaining excess to the injured ernployee, mld an 
instruction on the issue of tlaxnages that tlefcntlant I\-onltl be liable for 
snch smn as  ~ ~ o n l t l  reimburse the insnrnncc carrier and ~ o i ~ l d  fnirly 
c~ompcnsate the injiiretl employee is error. JIichie's Code. S0S1 ( r )  : 
Public L a \ ~ s  of 1033. ch. 449. 

2. Appeal and Error 5 We-Error in instruction on material feature ir 
not cured by correct charge on the point in other parts of the charge. 

An crroncoi~s instruction on the mea\ure of d,~innges is not cured 113. the 
fact that the court may h n ~ e  laid (Ion-n the correct rule in otllcr portions 
of the charge, since it  cannot be presumed that the jury was nhle to dis- 
tinguish a t  which time the cowt was laying t l o ~  n the correct rule. 

h m a r ,  1)y tlefentlant f r o m  ;1111,!/. J . .  a t  J u n e  Terni, 1938, of ELS-  
c o m m  New trial.  

. Johnson  cE 17.zze71 a n d  ITr. 17'. C a n d l e r  f o r  p l a i n t i f ,  appe l lee .  
P m a f h e r s  S. N e ~ k i n s  f o r  d e f e n d a n t ,  a p p e l l a n t .  
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Southeastern Construction Company for illjuries negligently inflicted 
upon him by said Construction Company. N. C. Workmen's Compen- 
sation ,\ct, S. C. Code of 1935 (Nichie) ,  see, 8081 ( r ) ,  Public Acts 
1933, ch. 449. 

According to the allegations of the complaint, the plaintiff Fred 
Rogers was an  employee of the American Enka  Corporation, and while 
engaged in placing certain boilers for his employer, he was injured by a 
falling piece of timber, negligently allowecl to drop upon him by the 
defendant Southeastern Construction Company, which was engaged in 
certain construction work about the premises of the A h ~ e r i c a n  Enka  
Company; and further that  the Travelers Insurance Company was the 
insurance carrier of the American Enka  Company and has made cer- 
tain payments under the award of the Industrial Coi~lmission to the 
plaintiff Fred Rogers pursuant to the terms of the policy issued by i t  
to said Enka  Company. 

The case was tried upon appropriate issues which were answered in 
favor of the plaintiff. Upon the fourth issue, which related to the 
measure of damages, the court charged the jury as follows: "The sum 
fixed by the jury should be such as would reimburse Travelers Insurance 
Company for its outlay on account of compensation, and would fairly 
compensate Fred Rogers for the injuries nhich he has suffered in the 
past and those likely to occur in the future." To this charge the defend- 
ant, appellant, reserved exception, and we are constrained to sustain it. 

The S o r t h  Carolina Workmen's Con~pensation Act, as amended 
(Public Laws 1933, ch. 449, Kor th  Carolina Code of 1935 [Nichie], sec. 
8081 [ r ] ) ,  in part  reads: "Provided, however, that  in any case where 
such employee, his personal representative, or other person may have a 
right to recover damages for such injury, loss of service, or death from 
any person other than the employer, compensation shall be paid in  
accordance with the provisions of this ac t :  Provided, further, that after 
the Industrial Commission shall have issued an award, the employer may 
commence an  action in his own name and/or in the name of the injured 
employee or his personal representative for damages on account of such 
injury or death, and any amount recovered by the employer shall be 
applied as follo~vs: First  to the payment of actual court costs, then to 
the payment of attorneys' fees when approved by the Industrial Commis- 
sion; the rcmaindcr or so much thereof as is necessary shall be paiii to 
the employer to reimburse him for any amount paid and/or to be paid 
by him under the award of the Industrial Commission; if there then 
remain any excess, the amount thereof shall be paid to the injured 
employee or other person entitled thereto." -1nd further, "When any 
employer is insured against liability for compensation with any insur- 
ance carrier, and such insurance carrier shall have paid any compensa- 
tion for which the employer is liable or shall have assumed the liability 
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of thc employer therefor, it  shall be subrogated to all rights and duties 
of the employer, and may enforce any such rights in the name of the 
injured employee or his personal representative; . . ." 

From the foregoing excerpts i t  is apparent that  i t  was error to charge 
that  the sum fixed by the jury should be such as would reimburse the 
Travelers Insurance Company for its outlay on account of compensation 
nnd would fair ly compensate the plaintiff for in jury  wh'ich he had sus- 
tained. The measure of damage in cases brought by the insurance 
carrier under the quoted statute is such an amount as would fairly com- 
pensate the plaintiff for his injury, which amount the law applies first 
to the actual court costs, then to payment of attorneys' fees when ap- 
proved by the commission, and to the insurance carrier so much as is 
necessary to reimburse it for any amount paid under an  award of the 
commission, and any remaining excess to the injured employee. The 
amount paid by the insurance carrier to the employee is not recoverable 
from a third party tort-feasor in addition to the fa i r  compensation for 
injury received, but is only to be paid from the amount of such fa i r  
compensation, provided such compensation be sufficient for that  purpose. 

The fact that  tlie court may have laid down the correct rule for the 
admeasurement of damages in other portions of the charge does not 
cure the error to which exception is reserved for the reason that it cannot 
be presumed that  the jury was able to distinguish a t  which time the 
court was laying down the correct rule. LIIay v. Grove, 195 S. C., 235, 
and cases there cited. 

Fo r  the error indicated, there must be a 
New trial. 

B. J. KESSEDT, IiY BEHALF O F  HIJISEI~F AX[) A L L  OTHER TAXPAYERS O F  T H E  

TOWN O F  \~I~XESBORO, WHO CARE TO ;\IAKE THEMSELVES PARTIES, PLAIS- 
TIFF, r. TOWN O F  WILRESRORO ASD J. R. HENDERSOS, Towx CLERK 
A N D  TAX COI.LECTOR FOR T I ~ E  TOWN OF WILRESBORO, DEFESDASTS. 

( Filed 12 October, 1938. ) 

Municipal Corporations #a l l b ,  4!2--Levy made and reaffirmed by de jure 
offircrs hcld valid notnithstanding intervening acts of de facto officers. 

The drily elected officcri of defendant ~m~n~cipnli ty ailopted n I.)udget 
a n d  fixed tlie tau rate of the tonn. Thereafter, in n contest over the 
election. d c  fncto offirer\ nent into office, and fired a lowcr tax rate 
I"1yment of taxes ncrc made 1)) owneri of property under tlie loner rate. 
Later the dc j u w  officers were reinstated, and they reaffirmed the original 
ta r  levy mntlc b) tliem IfcTd: The tax l e y  as made by the d c  l u w  
officc7r.: rind later renffirmeti 1)y them is controlling. and taxpayers -110 
11:rd xnatlc pClyn1ent unt l~r  the l o n ~ r  rate are liable for tnsei computed 
on that rate subject to n credit for the amount paid under the 1owt.r rate. 
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 PEAL by plaintiffs from Pless, J., at  J u n e  Term, 1038, of n T 1 ~ 1 i ~ s .  
Affirmed. 

This was an  action to determine the lawful tax rate for the tow11 of 
Wilkesboro for the year 1035, and to restrain the enforcement of the 
collection of taxes alleged to have been improperly leried for that  year. 

I t  was agreed that  the judge presiding below should find the facts in 
the case "from the pleadings filed therein, and draw hi:; conclusions of 
law from the facts so found." There appears to be no controversy as to 
the faets alleged in the pleadings. 

Thereupon his Honor found the following facts : 
"C. E .  Lenderman, Joe  R. Barber, R. R. Reins, and I,. B. Dula were 

legally elected as the Board of Commissieners of the tow.1 of TTilkesboro 
a t  the municipal election for said to~vn,  held in Nay,  1035, and that  
W. E. Harr is  was elected mayor in the same election; that  there was a 
contest orer said election in which certain litigation was had, and pend- 
ing the final determination of the litigation, another group of officers 
were installed as the officials of said town for a period of several months; 
but it was finally determined that  the officials as above named mere the 
duly elected officials of the town. Pending the time of the election and 
the installation of the de fric-to board of officials the legally elected 
officials properly adopted a budget and fixed as tax lery on the property 
in said town a t  $1.50 per hundred dollars ~ a l u a t i o n ,  all said adoption 
and levy being regular and legal i n  eyery respect; but the proceedings 
Tvere not recorded upon the books of the to~vn  a t  that  time. Following 
this, the de fac to  board took office, and finding no record of said budget 
and levy, adopted a budget and fixed a levy of $1.25 per hundred, and 
n-hile said levy was in effect some of the citizens and property owners 
of the said town paid taxes upon that  basis and received receipts there- 
for. B y  the final decree in  the litigation the officers named were rein- 
stalled in office; and they adopted proper resolution declaring that  a 
regular budget and tax lery upon the rate of $1.50 had 1;heretofore been 
made by them, all as shown in paragraph 12 of the complaint herein, 
and again fised the tax rate a t  $1.50 per hundred dollars. 

' ( I t  is conceded as a matter of law by all parties hereto that  the 
officials named above were the duly and legally elected officials of said 
town and that  the temporary board was acting in  a de fac to  capacity 
during its tenure. 

"Upon the foregoing findings of fact the court concludes as a matter 
of law that  the legal tax rate for the town of Wilkesboro for the fiscal 
year 1035 is $1.50 per hundred;  that  payments made to the temporary 
board a t  the rate of $1.25 were legally and properly made, and that  the 
persons making said payments are entitled to full credit for the amount 
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so paid, but that  they are still indebted to the said town for the differ- 
ence between the two rates, to wit. 25c per $100.00 raluation. 

"It is therefore co~lsidered. ordered and decreed that  the r~etition 
herein be denied, and the restraining order dismissed, and it is further 
decreed that the legal and valid tax rate of said town for the year 1935 
is $1.50 per hundred, and that  payments made by taxpayers upon any 
other basis should be credited accordingly and the difference thereupon 
collected by the authorities of wid  town, and the tax collector of said 
town is hereby authorized and directed to proceed in accordance with 
this decree." 

Plaintiffs appealed. 

IT'. H .  X c E l ~ ~ e e  for plnintif is,  appellants.  
-1. 11. C'ctsey for t le fendnnfs ,  crppel7ces. 

DEVIS, rT. The facts found by the court below are sufficient to sup- 
port the judgment. 

Question? involvcd in the litigation over the municipal offices in the 
to~vn of TVilkesboro in 1935 were considered by this Court in IItrrris z'. 

JIiller., 205 S.  C., 746, 182 S. E., 663; IT'illiesboro v. Il trrris,  208 S. C., 
7-19, 182 S. E., 665 ; arid 1T7~li~~esboro c. Jordan ,  212 N .  C., 197, 193 S. E., 
153. The action of the ilr fucto  board of commissioners in levying a tax 
rate of $1.25 per hundred dollars valuation, could not be upheld 
as the valid act of the taxing authorities of the town for the reason that, 
as found by the court, the legal or de l u r e  board had previously, when in 
the unobstructed possession of the offices and in  regular and proper form, 
adopted a budget and fixed the tax rate at $1.50, and had again later 
reaffirmed said rate. l h k c r  v. I Iobgood,  126 S. C., 149, 35 8. E., 253; 
Smith r .  Carol ina Bench,  206 S. C., 534, 175 S. E., 313. 

Judgment affirmed. 

S. A. STEVESS v. CORSELIA T'AXDERBILT CECIL, THE BILTSIORE 
COJIPAST, A K D  TIIF: BILTMORE DAIRY FARMS, IKC.  

(Filed 12 October, 1938.) 

Judgments a 2%-Complaint held insufficient to state cause of action 
against corporate defendants in this action to set aside judgment. 

A consent jndgment was entered in an action to recover for personal 
injuries received by plaintiff in which the preaen t plaintiff and the present 
individual clefendant were the  sole parties. This action was instituted to 
set :rsitle mi(l vo1iselit jl~dgnielit (111 the groli~~tl of fraud. and  the corporate 
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defendants were joined upon allegations that the individual defendant 
had transferred personal property to one of the corporate defendants as 
her personal holding company "subject to existing current accounts and 
notes," m ~ d  that said corporation had in turn transferred certain assets 
to tlie other corporate defendant subject to the assu~nption of all out- 
standing accounts, notes and other liabilities. H c l d :  Pluintiff's claim for 
damages is neither a "current account" nor "note," a11d therefore was 
not assumed by the first corporation under plaintiff's allegation, and 
since the first corporation did not assume such liability, its grantee, the 
secwnd corporation, did not assume it, and there being n o  allegation that 
the individual defendant had failed to retain assets sufficient to p : ~ y  her 
obligations or that the corporations were organized for  tlie purpose of 
defrauding creditors, the demurrers of thci corporate defendants should 
have been sustained. 

APPEAL by the corporate defendants from judgment of A l l e y ,  J., at 
J anua ry  Term, 1938, of BUNCOMBE, overruling their demurrer upon the 
ground that  the complaint fails to state facts sufficient to constitute a 
cause of action against them. Reversed. 

D o n  C.  Y o u n g  a n d  W e l l s ,  C a r t e r  & H i p p s  for  plainti f f ' ,  appellee.  
d d a m s  &. A d a m s  for corporate  d e f e n d a n t s ,  appe l lan f s .  

SCHENCK, J. This is an  action to vacate a judgment in a previous 
action between the plaintiff and the individual defendant Cecil, which 
judgment affected the release of a personal injury claim of the plaintiff 
against said individual defendant, wherein it is alleged that  said judg- 
ment was procured by the fraud of the individual defendant and her 
agent, and wherein i t  is further alleged that  the individual defendant 
organized the corporate defendants as holding corporations and conveyed 
to them large property interests. There is no allegation that the corpo- 
rate defendants participated in the fraud in procuring the judgment 
sought to be vacated. I n  fact, i t  appears from the complaint that  they 
were organized several years after the judgment was procured. There 
is no allegation that  the organization of the corporate defendants was 
accomplished for the purpose of defrauding the creditors of the individ- 
ual defendant, and no allegation that  the individual defendant has failed 
to retain property sufficient to pay her obligations. 

The complaint alleges that  the individual defendant "caonveyed to said 
perqonal holding corporation (The  Biltmore Company) d l  said property 
hereinbefore described, . . ." and that  the personal property so 
conveyed was "conveyed to said defendant (The  Biltmore Company) 
subject to existing current accounts and notes payable incurred in the 
name of the Biltmore Estate, Biltmore House and Gardens and Biltmore 
Farms, not exceeding the sum of $75,000." The alleged cause of action 
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of the plaintiff against the individual defendant for personal injuries 
negligently inflicted cannot be said to be included either in "current 
accounts" or "notes payable" and was therefore not assumed by The 
Biltmore Company by reason of the personal property being conveyed 
subject to current accounts and notes payable. 

I t  is further alleged that  The Biltmore Company subsequently con- 
reyed to The Biltmore Dairy Farms, Inc., "mediately another corporate 
instrumentality of said Cornelia Yanderbilt Cecil, all the business, per- 
sonal property and assets, conducted, held, used and managed in the 
Dairy Farms Department of The Biltmore Company, including all cash 
on hand, in banks, accounts, and other receivables, machinery and other 
equipment of all kinds, motor vehicles, tools, appliances, furniture, fix- 
tures, livestock, inventories, g o d  will, trade names and trademarks, 
supplies, farm, dairy and creamery products, growing crops, and all con- 
tracts, licenses, rights and franchises relating to said business, subject to 
the assun~ption of payment by the purchaser of all outstanding accounts 
and notes payable, and other liabilities, . . ." Since i t  does not ap- 
pear that  The Biltmore Company, the grantor, ever assumed liability for 
the plaintiff's alleged cause of action against the individual defendant, 
The Biltmore Dairy Farms, Inc., the grantee, by virtue of the convey- 
ance to it, never assumed such liability. 

The relief demanded is in the following language : '(. . . it  apper- 
tains to equitable justice and common right that  the plaintiff's said 
retraxit be canceled and the aforementioned judgment of nonsuit be 
stricken out and that  said former action be reinstated on the civil issue 
docket of this court for tr ial  according to the course and practice of the 
courts, with appropriate leave to the parties respectively to replead 
therein in the fuller light of subsequent events. 

"Wherefore, the plaintiff prays the judgment of the court for the par- 
ticular relief hereinbefore specified, and for all such other, further and 
general relief as to equitable justice may appertain, and for costs." 
There is no relief asked against the corperate defendants, appellants, 
and no facts alleged upon which any such relief can be predicated, since 
neither of them was a party to the action wherein the judgment sought 
to be vacated was rendered. 

We are of the opinion, and so hold, that  his Honor erred in overruling 
the demurrer of the corporate defendants, and the .judgment below is 
therefore 

Reversed. 
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STATE v. JAY L. ISGLE. 

(Filed 12 October, 1!33S.) 

1. Plumbing and Heating Contractors § 2--Journeyman plumber held not 
to carry on business of plumbing and heating contractor within penal 
provisions of statute. 

A journeyman plumber, contracting and agreeing with various persons 
to perform labor required to install certain plumbing: at a stipulated 
Inmp sum price, and who does not maintain a fised place of bnsiness or 
sell or contract to furnish materials, supplies or fistures of any kintl. 
and who fails to obtain a license from the State Board of Examiners of 
Plumbing and Heating Contractors, is not guilty of a misdemeanor under 
the provisions of sec. 10, ch. Z2, Public Laws of 1031, since his occnpation 
does not constitute carrying on the "business of plumbing and heating 
contracting" within the meaning of the penal provisions of the statute. 

2. Statutes § 8- 
Penal provisions of a statute must be strictly construed. 

3. Indictment 5 9- 
The use of "and/or" in a warrant disapproved. 

APPEAL by State from A l l e y ,  J., at  J u n e  Term, 1938, of BUSCOMBE. 
Criminal prosecution tried upon warrant  charging thl: defendant with 

"carrying on the Plumbing and/or Heating contracting business, without 
having obtained a license to carry on the business O F  Plumbing and 
Heating contracting in this State." 

There was a special verdict i n  which it was found that  the defendant 
was duly licensed as a journeyman plumber in  the city of Xsheville; 
that  a t  sundry times he contracted and agreed with various persons to 
perform labor required to install certain plumbing a t  a stipulated lump 
sum price for his labor, but a t  no time has the defendant entered into 
any contract or agreement which involved or contemplated the furnish- 
ing by him of any materials, supplies or fixtures of any k ind;  that  he 
maintains no office, shop, or fixed place of business; nor does he own, 
sell or offer for  sale any plumbing or heating supplies or fixtures, and 
that  he defendant has never been licensed by the State Board of Exam- 
iners of Plumbing and Heating Contractors. 

Upon this special verdict, the defendant was declared "not guilty," 
from wliicll ruling the State a p p t ~ ~ l s ,  a ~ ~ ~ i g n i n g  error. 

Attorney-General  i l fc.Jfullan for t h e  S t a t e ,  appel lant  
Brooks ,  X c l e n d o n  (e. Holderness ,  amicus  curio?. 
A d a m s  d A d a m s  for de fendan t ,  appellee.  
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STACT, C. J .  I t  is proricled by ch. 52, Public Laws 1931, sec. 6, that  
i n  cities of more than th i r ty- f i~e  hundred inhabitants, persons, firms or 
corl)orations (leiiring to enter into or carry on "the P l ~ i n b i n g  and/or 
Heating Contracti i~g bu4ness," shall first apply to the State Board of 
Examiners of l'lumbing and IIeating Contractors for exainination and 
license, a t  least thir ty days prior to '(engaging in wid  business." 

I n  section 8, it  is providcd that the hoard shall hare  power to revoke 
the license of any "Plumbing and/or Heating (lontractor," who, after 
hearing, is found to be guiltp of any fraud or deceit in obtaining license, 
or  gross negligence, incompetency or misconduct in the carrying on of 
the business of "Plumbing or Heating Contracting." 

And in section 10 of the act i t  is provided that  " h y  person . . . 
who has not been licenced to carry on the business of Plumbing and 
Heating Contracting in this State, according to the provisious of this 
act, or  who shall practice or offer to practice or carry on said business 
. . . shall be guilty of a misdemeanor," etc. 

I t  is the position of the defendant, and his view prevailed in the court 
below, that  section 10 of the act in question, imposing criminal liability, 
applies only to those who ha re  not been licensed to carry on the business 
of "Plumbing and IIeatiilg Contracting" in this State, and who practice, 
or offer to practice, or carry on "said business" ; and that  a journeyman 
plumber does not come n i th in  the terms of this section. I t  must be 
conceded that the language of the act supports the defendant's position. 
A journeynlan plumber, as defined on the instant record, is not one who 
is engaged in the business of "plumbing and heating contracting." At 
any rate, i t  could hardly be said the defendant here is practicing, or 
offering to practice, or carrying on "said business." 

I n  construing the penal qection of a statute, the rule is, that  everything 
not fair ly within the scope of the language used is to be excluded from 
its operation. hi. 1 . .  TTrhifehursf,  212 S. C., 300, 193 S. E., 657; C. S. 
I ' .  II7iltbcrger, 5 Wheat., 76;  25 R. C. L., 1076. 

TVhether the defendant comes under sections 6 and 8 of the act is not 
before us for decision. Eoirch r. Durhcrm, 204 N .  C., 557, 169 S. E., 
149. 

Vh i l e  there was no motion to quash the warrant, i t  may not be amiss 
to obqerre that  it charges the defendant with "carrying on the Plumbing 
and/or Heating contracting business." 8. v .  Wil l iams ,  210 S. C., 159, 
185 S. E., 661; S. c. TTnn Doran,  109 N. C., 564, 14  8. E., 32. The use 
of "and/orn in the warrant  adds nothing to its clarity. Freeman 2.. 

aChnr lo f f e ,  206 N .  C., 913, 174 S .  E., 453; 3 C. J. S., 1069. 
The c o r r ~ c t  conclusion has been reached on the record as nresented. 
xo error. 
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V. B. BAILEY v. STATE HIGHWAY ASD PUBLIC WORKS COJIJIISSIOR'. 

(Filed 1 2  October, 1938. ) 

Eminent Domain fj 1-111 awarding damages for relocation of highway, 
both special and general benefits should be allowed as offsets. 

In an action to recorer damages resulting from the relocation of a 
pn1)lic road through the lands of plaintiff, both tlie special and general 
bellefits accruing to plaintiff by reason of the constrnctioil of tlie higli\rny 
should be allowed as offsets against mly tlnmnges which plaintiff might 
have sustained. Jlicliie's Code, 3846 ( b b ) ,  mid an instruction tliat limits 
offsets to special advantages tliat accrued to plaintiff is erroneous. 

CLARKSON, J., t001i no part in the consideratioil or decision of this case. 

,APPEAL by the defendant from A l l e y ,  J., at  April 'rerm, 1938, of 
B r x c o ~ r n ~ .  S e w  trial. 

This is a civil action to recorer damages resulting from the relocation 
of a public road through the lands of the plaintiff. 

From a verdict and judgment awarding plaintiff the sum of $2,500 the 
defendant appeals, assigning error. 

C .  E. B lacks tock  a n d  R. X. W e l l s  for p la in t i f f ,  appel lee .  
Char l e s  R o s s  for d e f e n d a n t ,  appc l lan t .  

SCFIESCK, J. The appellant assigns as error the following excerpt 
from his Honor's charge: "So, in arriving a t  the compensation which 
the plaintiff ought to receive, the jury should estimate the value of the 
land taken and the damage, if any, to the rest of the plaintiff's tract by 
reason of the location and construction of the road and from such sum 
there should be taken as a counterclaim or set-off any benefits which the 
plaintiff has sustained by reason of the addition to the ~ a l u e ,  if any, of 
his tract of land by reason of the special advantages thereto which is not 
shown to the lands of others in that  section." We are constrained to 
sustain this assignment. 

The statute, S. C. Code of 1935 (Michie), see. 3846 (bb),  provides, 
i n t e r  cilia, that  "Whenever the State Highway Commission and the 
owner or owners of the lands, materials, and timber lequired by the 
State Highway Commission to carry on the work as herein provided for, 
are unable to agree as to the price thereof, the State Highway Commis- 
sion is hereby rested with the power to condemn the lands, materials, 
and timber, and in so doing the way" means, methods and procedure of 
chapter thirty-three, entitled 'Eminent Domain,' shall be used by it as 
near as the same is suitable for the purposes of this lam, and in  all 
instances the general and special benefits shall be assessed as offsets 
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against damages;  . . ." T h e  vice of the instruction to v-hich excep- 
tion is reserved consiqts i n  the l imit ing of the amount  of the offsets 
againqt a n y  damages \I llicll tlle plaintiff might  have iustained to the spe- 
cial advantages t h a t  accrued to hiin. Such  offqets should also include the  
general benefits accruing to the plaintiff bg reason of the c o n ~ t r u c t i o n  
of the highway. 1T7cr/lc I.. Ifighrc cry C'otr~mission, 189 X. C., 210;  Goode 
I.. , l s h e ~ ~ i l l e ,  103 S. C., 134. 

F o r  the e r ror  assigned, there must  be a 
S e w  tr ia l .  

C ~ a n s s o s ,  J., took n o  par t  i n  the consideration or  decision of this  
case. 

A. C. WARD r .  H. P. SEWELL. 

(Filed 12 October, 1038.) 

Reference 9 8-Pleas in bar must  be drtermined before order of reference 
may bc made. 

Plras in bar must be tlrtermi~ied in a cause before :in order of refern1c.e 
mnp IN. made. nntl n h r n  ~iot\ritlist:l~itli~ifi such pleas :I compl~lsory refer- 
c11c.c is ortlered, the S i~prc~i i t~  ('onrt on al)pr:ll ~ieetl not consitler the 
debated question of n-lic~tlirr plaintiff waived jnrg trial upo~i his escc'p 
tions to the referee's report by f:lilnre to tender proper issues upon the 
esccptioris, since sucli refcrcsnce rnust I)e t~rcntnally set :~sitle. :111tl the 
order of refererice is v ; ~ c : ~ t t ~ l  :1nd the GIIISP rcm:i~itletl for furthcr proceed- 
ings according to law. 

APPEAL by  plaintiff f r o m  TT'illinms, J., a t  M a y  Term,  1938, of 
BLRTIE. 

C i ~ i l  action ( I )  to  reqtrain foreclosure of mortgage, and ( 2 )  f o r  
accountings of trio partnerships. 

Plaintiff reeks to elljoin foreclowre of mortgage executed 1 6  J a n u a r y ,  
1020, to  qecure note of $4,000 due 1 J a n u a r y ,  1921, upon plear of pay- 
rncnt and the s tatute  of limitations. H e  also asks f o r  accountings of 
two partnerships, one existing dur ing  the  year  1920, and the other over 
the years 1922-1930. 

T h e  defeildant pleaded i n  defense and  by  w a y  of counterclaim ful l  
settlement and satirfaction had i n  J a n u a r y .  1936, the plaintiff agreeing 
a t  t h a t  t ime to p a y  the defendant $3,000, the balance ascertained to be 
due on his  mortgage note. 

There was a n  order of ro~npulsory  reference to which both partie, 
duly objected, excepted and reserved their  r ights  to  a j u r y  trial.  W h e n  
the mat te r  lvas called f o r  hearing before tlle referee, the  plaintiff and 
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defenclant each renewed his objection to t h ~ ?  compulsory reference, ten- 
dered issues, and demanded a jury trial. 

The referee found with the defendant on his plea of settlement. 
Upon the coining in  of the report of the referee, the plaintiff filed 

exceptions, tendered an  issue upon his plea of payment and also one of 
indebtedness arising out of the two partnerships, and d2manded a jury 
trial upon the issues thus tendered. 

The court being of opinion that  "the plaintiff has waived his right to 
a jury trial upon the issues in this cause by failure t3  tender proper 
issues upon each exception made to the report of the referee," entered 
judgment that  plaintiff's motion for a jury trial be denied and that  the 
cause be retained for rulings by the court upon exceptions filed to the 
report of the referee. From this ruling the plaintiff a ~ p e a l s ,  assigning 
error. 

J .  If. X n t f h e z ~ 1 s  f o r  p la in t i f f ,  n p p e l l a n f .  
J .  A. P r i f c h e f t  a n d  G i l l a m  LC S p r u i l l  for  d e f e n d a n t ,  appel lee .  

STACY, C. J. I t  hardly seems worth while to debate the question 
whether plaintiff has waived his right to a jury trial by failure to tender 
proper issues upon his exceptions to the report of the referee  hen i t  
appears on the face of the record that  a compulsorj. reference was 
ordered without first disposing of the pleas in bar. G r a v e s  c. P r i f c h e f f ,  
207 N. C., 518. 177 S. E., 641; McIntosh h'. C. Prac .  and Proc., 564. 
Why engage in the fruitless task of deciding a question of procedure in a 
reference which eventually must be set aside? P r i f c h e t t  v. S u p p l y  Co., 
153 N .  C., 344, 69 S. E., 249. 

The order of reference d l  be vacated and the cause remanded for 
further proceedings as to justice appertains and the rights of the parties 
mav require. 

MRS. SAM D. STONE r.  TOWS O F  BEXSOZJ. SORTH CAROLISA, AXD 

E. S. TURLISGTOX, TRADIXG a s  E. S. TURLISGTOr\' & CO. 

(Filed 12 October, 1938.) 

1. Municipal Corporations s 1 4 -  
Sonsuit hcld proper as to defendant niunicipality in this action to 

revover for fall on sidewalk alleged to have been caused by the presence 
of oil thereon. 

2. appeal and Error § 40a- 
The \-erdict of the jury is conclusire in the absence of error of law in 

the trial. 
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APPEAL by plaintiff from H a r r i s ,  J., at  Fehruary Term, 1935, of 
JOHSSTOS. SO error. 

-1ction for damages for personal injury. Plaintiff alleged she sus- 
tained an  injury resulting from a fall on the sidewalk of the town of 
Benson and in front of defendant Turlington's store, and that  her fall 
was caused by tlie presence of oil 011 tlle sidexalk negligently permitted 
there by the defendants. 

At the close of plaintiff's evidence motion for judgment of nonsuit as 
to the town of Benson v a s  allowed. Issues submitted to the jury as to 
the defendant Turlington were answered as follo~vs : 

"1. Was the plaintiff illjured hy the negligence of the defendant, as 
alleged in the complaint 1 ,111s. : 'Yes.' 

" 2 .  Did the plaintiff, by her own negligence, contribute to her said 
injury, as alleged in the answer 8 -111s. : 'Yes.' 

"3. T h a t  damages, if any, is tlle plaintiff entitled to recover of the 
defendant ? Ans. : 'Sone.' " 

From judgment for defendants, plaintiff appealed. 

R. L. G o d w i n  a n d  E z r a  P a r k ~ r  f o r  p l a i n f i g ,  n p p e l l n n f .  
L a r r y  F.  lTrood a n d  L. L. L e e i n s o n  f o r  d e f e n d a n f s ,  appe l lees .  

DEWS, J. Upon the evidence offered on tlie trial judgment of nonsuit 
as to the town of Bellson was properly entered. The controverted issues 
of fact as to the liability of defendant Turlington have been determined 
in his favor. The assignments of error as to the judge's charge cannot 
be sustained. I n  the trial we find 

S o  error. 

(Filed 19 October, 1935.) 

1. Courts § 11: Automobiles 10- 
In an action by a guest to recover for injuries sustained in an nuto~no- 

bile accident occurring in the State of Yirginia, liability of defendants, 
if any, must be determined by the laws of that State. which reclnircs a 
showing of gross negligence in order for the guest to recover. 

2. Automobiles 0-Evidence held insufficicnt to support infermce that 
accident was result of sleepiness of driver. 

The evidence disclosed that the driver of a car ran into a curbing sur- 
rouncling a grass plot separating the highway into north and southbound 
traffic, that the accident occurred in the State of Virginia a t  three 
o'clock in the morning as the car was being driven on a trip from a 
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point i n  this Sta te  northward.  Plaintiff introduced te5:timony tha t  just 
a f t e r  t h e  accident t he  driver remarked tha t  his eyes n c r e  tired. H e l d :  
Testimony a s  to tlie remark of the  driver,  even taken in connection with 
a t tendnnt  circumstances, is  not re lcrant  to sl~on- thnt the  (lr irer ncgli- 
gently ignored premonitions of sleep, mid is  iilsufficiei-t to s n p ~ o r t  the  
inft~rc~nc.t3 t l i :~t  the r~cciclont \\':IS t he  result c~f s lc t~l~incss  on thc  l ) ; ~ ~ t  of t he  
driver. 

3. Tr i a l  9 22b- 
The  fac t  t h a t  defendant fails  to  object to t he  admission of certain 

rri t lenre w11ic.h might be  r e l e r a ~ ~ t  in these connectioiis. ,does 11ot p r e c h ~ d e  
tht' conrt f rom determining i ts  irrelerancy in passing 11pon the  prohatire 
ri1111r of tlie eritlence. 

4. . lu tomobi les  § 10-Held: Evidence  fa i led  t o  show causa l  connection 
between f a i l u re  t o  keep  i n  r i g h t  l a n e  a n d  t h e  accidenit i n  smit. 

The  eridence disclosed t h a t  t he  highway in t he  S t a t e  of Virginia where 
the  accitlent occurred was  diritled in the  center by a griiss plot surrounded 
by n curl?, thnt there were two 1:ines for  traffic diritletl 1):' ;I mitltlle linv on 
c:~c.h side of t he  grass  plot, ant1 tha t  t he  t lr irer of t he  w r  ill which plnin- 
tiff \rns riding hit  the curbing bounding tlie left  traffic h n e  on  tlie pnrt  of 
the  highway fo r  traWc going in his direction, and tha t  there was  no other 
traffic on the  road a t  t he  time. Plaintiff introduced in evidence s ta tn te  
of thc  S t a t e  of Virginia requiring c.iirs on s ~ ~ c h  high\v:rvs to lirc'~) to the  
right lane lmless passing other vehicles o r  preparing fo r  a left turn.  
of thv St :~t t ,  of Yirgiiiia r t~ ( [n i r i i~g  ( x r s  on s~ic l i  I~igliw:~,w t(i lcee1) to the  
r ight  lane  has  no causal connection with the accident, since n like dis- 
as t rons  result might h a r e  occ~irretl  had hcb run  off the  right side of the  
road, the  pnrpose of t he  s ta tu te  being to prevent collisions between 
vehicles. 

5. Automobi les  8 18a- 

There  must be a caiisal connection hetween the  riol:ltion of a safety 
s t a tu t e  and  tlie in jury  in  order fo r  t he  negligence to he :ictionable. 

6. Automobi les  9 22-Laws of Virgin ia  d o  n o t  prec lude  appel la te  cou r t  
f r o m  de te rmin ing  sufficiency of evidence  of g ros s  negligence.  

While t he  courts of Virginia t r ea t  the  difference hetneen simple negli- 
gence and  gross negligence a s  one of degree, and while ortlinarily t he  
eridence must he submitted to  t h e  jury upon proper instructions from the  
conrt  a s  to  the  degree of negligence inrolretl. tlie verdict of the  jury i s  not 
conclusire, and the  mat ter  is  not  beyolltl review in the  appellate court. 

5 .  Same-Evidence held  insufficient t o  show gross  negligence i n  t h i s  ac t ion  
by g u e s t  t o  recover  f o r  i n ju r i e s  u n d e r  Virginia law. 

This  action was  insti tuted by a guest in a c.:lr to  recoyer fo r  injuries 
received in a n  accident in tlie Sta te  of Virginin. The  eridence disclosed 
t h a t  the  c a r  was  being driven nor thwnrd and t h a t  t he  driver of the  c.ar 
ran  into the  curbing 1)omiding the  left  traffic lane  and sepnrnting the  
northhornid traffic from tlie l : n m  for  southbound traffic, t h a t  t he  n c c i d n ~ t  
occurred early in the  morning \rhen there was  no other traffic 011 the  
l r igh~ray.  Neither par ty  contended tha t  t he  doctrine of w a  ipsn lorlrlitur 
applied. Held: The  eridence fails  to  show that  the  accident resulted from 
the  negligent failure of tlie clrircr to  heed premonitions of sleep, m ~ d  fnils 
to show a causal connection between the  drirer 's  f a i l w e  to keep in t he  
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right northl~ouncl traffic lane, nntl tlie injury in suit, and defendants' mo- 
t ions to  nonenit  should have 11c)en granted for failure of the eritlenre to 
tlisc,low gross nccligc~nce required untlrr tlie T i r g i ~ ~ i ; ~  law to sulkport a 
recovery. 

APPEAL by defendants from IIumilton; Special Judge, a t  April Term, 
1935, of WAYKE. Reversed. 

The plaintiff brought this action to recover damages for injuries which 
she alleges she sustained t h r o ~ ~ g h  the negligence of the defendants while 
riding as a guest of Fahad in a car driven by Zaytoun within the State 
of Virginia. 

The eritlence pertinent to thiq opinion is substantially to the f o l l o ~ -  
ing effect : 

A party conlposed of Mrs. Farfour,  the plaintiff, Mrs. Kanan.  H. 
Simon, and Father Zaytonn left TT'ilson, S c r t h  Carolina, about seven 
o'clock in the evening in a car driven by Zaytoun, intending to attend a 
funeral a t  Dover, Xew Hampshire. Fahad had asked Zaytoun to d r i m  
the car, carrying the others as guests, and had arranged with Sinlon to 
go with the party, and "pay all the expenses." They arrived a t  a point 
near Allexandria, TTa., about three o'clock in the morning, Zaytoun driv- 
ing. ,It this point, just beyond a crossroad coming in from the right, 
there nere  two one-way roads, each about twenty feet wide, separated by 
a grass plot, ~ h i c h  was snrrounded by a concrete curbing from five to 
eight inches high. Each one-way road had a line marking the middle, 
dividing the road ixto two lanes. The car was going about 45 miles an  
hour, and, just beyond the intersecting road mentioned, entered the 
right-ha~ltl olre-n ay road, s r ~ x c k  the cnrbi~ig on the Irft-ha~itl side of this 
road, ran up  on the grass plot, turned over, and injured the plaintiff. 

13. Simon testified that  he was on tlie t r ip  in the front seat n-ith 
Zaytoun, n 110 T\ as driving ; that  when they got to the point mentioned 
they did not see anything ahead of tllern except the '(boulevard," and : 
"We hit the next one and the back ~vheel of the car hit the next curb and 
turned around and turned orcr. I t  n a s  a pretty fa i r  night. I t  n a s  a 
one-n-ay road. There v7aq a little grass boulevard between the two one- 
n a y  road.. Thcrc n a s  a d e  road on our one-way road on the right side 
leading into it just before the collision. . . . TYe ncre  t r a ~ e l i n g  
about 45 niilei an hour. . . . I t  didn't skid. . . . After it hit 
thp curbing, I looked a t  the road and where it had hit. I t  was a paved 
road. I seen oil that  probably came out of the car. I didn't see any 
oil except that  right a t  the car. . . . There were no cars meeting us, 
or ahead of us, just before we got to the place of the collision. The road 
was entirely clear. . . . I11 my conversation with llini (Father  
Zaytoun) afterwards, he said he was t ired;  he said his eyes vere  kind of 
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tired. I t  was three o'clock in the morning. I can't tell if he was 
asleep; I didn't see him asleep. That's what he said, that  he v a s  tired, 
his eyes tired. . . . Father  Zaytoun had been d r  ving all of the 
n-ay; he had been driving very carefully and probably knew what he was 
doing. . . . At the point of the second grass plot there was a little 
clubiiig around the grass. The front  part of the car passed that curb- 
ing, but the back wheel hit the curbing. The back wheel of the car slid, 
or hlridded, or did something to get into the curbing and ~t stopped imme- 
diately, went only just a few feet from that  immediate point and turned 
around. After i t  turned around i t  turned orer on its s~de." 

On cross-examination: "I don't know what caused the left rear to slide 
into the side of that  pavement. I didn't say 'slided'; I said 'hit the 
curb.' I don't know how he got to it. The front  part  of the car was 
going straight. K O  part  of the car touched the paving, except the left 
rear wheel." 

Joe  IIallow testified that  he went to the scene of the collision some 
forty or fifty days afterwards and was shown the place. H e  testified 
that  there was a black line dividing the two lanes of the one-way road 
which was twenty feet wide. H e  stated that Father Zsytoun told him 
his front  wheel went over first and his back wheel got broken before the 
car turned over; that  he asked Father  Zaytoun as to whether he was 
asleep, and the latter said he "didn't think he v a s  as1e.p. H e  said he 
wasn't asleep." 

Mrs. Margaret Kanan testified that  prior to the accident, Fa ther  
Zaytoun was driving a t  a high rate of speed "and the first thing we 
knew Tve just hit this curbing." . . . That  "the front  wheels hit 
and then we went over the parkway, and t h m  the left rcar wheel hi t  the 
curbing, and that's when it broke down and caused the car to turn  orer 
on its side." Witness further testified that  the lanes rwre about twenty 
feet wide, the black lines on the surface in the center; that  the automo- 
bile did not slacken its speed on or before it hit the curbing and turned 
over, but it seemed like the car was going faster instead of slower after 
i t  struck. 

On cross-examination, this witness stated the rate of speed x a s  about 
45 or 50 miles an  hour. 

The plaintiff offered in evidence the entire 1936 Notor  T'ehicle Code 
of the State of Virginia, and called special attention to the following 
provisions : 

Section 2154, subsection 109 : . . . "Reckless driving within the 
meaning of this section shall be deemed to iiiclude the follo~ving offmses, 
which are expressly prohibited: . . . Driving to the left of the 
center of the street or highway." Section 2152, subsection 112:  . . . 
"Except as otlierwise proritlcd ill section 213-1-115" ( that  is, as to pass- 
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ing other rchicles), up011 all highnayq of sufficdient n-idth the drircr  of a 
motor rehicle shall drirc the came upon the right half of thr  hiphn.ay, 
11nless i t  is in i~~ract icable  to t r awl  on such side of the highway, and 
except when orertaking or passing another vehicle." 

"113. I n  crossing an interscction of highx-ays the driver of a vehicle 
shall a t  all times cause such vehicle to travel on the right half of said 
highvay. unless such right side is obqtructed or impassable." 

''114. Thenever  any highway has been divided into clearly marked 
lanes for traffic, drirers of rehicleq shall obey the following regulations: 
A rehicle shall normally be driren in the lane nearest the right-hand 
lane, edge, or curb of the highn-ay, when said lane is arailable for travel, 
except n-hen overtaking any rehicle, or in preparation for a left turn. 
-1 vehicle shall be driren as nearly as practicable entirely within a single 
lane, and shall not he moved from such lane until the driver has ascer- 
tained such morenient can be made with safety." 

I n  addition to this, numerous opinions of the Supreme Court of Vir- 
ginia, dealing with "guest cases," were introduced by plaintiff and by 
the defendants. 

At the conclusion of the plaintiff's evidence, and again a t  the conclu- 
sion of all the eridence, t he  defendants mored for judgment as of non- 
suit, 11-hich ~ v a s  denied. 

The trial resulted in a verdict for the plaintiff, and defendants 
appealed. 

E h r i n g h n ~ r s ,  Roycrll, Gosney  LE. Srnifh, P. R. E d m u n d s o n ,  and  I l o u v r d  
E. X n r ~ n i n g  for  p l a i n f i f ,  a p p ~ l l e e .  

L n n g s f o n ,  A l l e n  LE. T a y l o r  for defendtrnls,  nppe l lan f s .  

SEAITELL, J. Since the alleged negligent act or omission of duty. and 
the injury consequent thereupon, occn~red in the State of Virginia, the 
liability of tlie defendants, if any, must be judged by the laws of that  
State. Rodzrell  2,. Coach  Co.,  205 S. C., 292, 295; W i s e  1 . .  I I o l l o l c d l ,  
205 N .  C., 266, 269; H o u x r d  I.. I l o w a r d ,  200 S. C., 574. h d e r  the 
Virginia law. a guest i n  an autornobile may not recover for simple or 
ordinary negligence of the host, hut only when the negligence has been 
gross. X c r r g i o f f n  c. d y c o c k ,  162 Va., 557, 174 S. E., 531; Bogy5 I , .  

P l y b o n ,  157 T'a., 30, 160 S. E., 77, 80;  J o n e s  v. X n s s i e ,  155 T'a.. 121, 
163 S. E., 63. Admitting this, plaintiff argues that  she has  shown gross 
negligence in the case a t  b a r ;  and that ,  furthermore, where there is 
negligence shown, it iq for the jury alone, a t  least under the circum- 
stances of this case, to say vhether it is ordinary or gross, the difference 
being one of degree only, and the verdict in favor of the plaintiff with- 
draws that  phase of the case from review. citing T h o m a s  c. S n o w ,  174 
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S. E. (Va.,  1934), a t  pages 838 and 839; 170nker v. I'l'illiums, 192 S. E.  
(Va., 1937). 753. 755. 
\ ,  

Considering the evidence on defendants' motion for judgment of non- 
suit in the light most favorable to plaintiff, we may well doubt whether 
there is sufficient evidence of negligence, either simple or gross, to go to 
the jury. 

I t  is agreed by both counsel for plaintiff and counsel for defendants 
that  the doctrine res ipsa loquitltr does not apply-by the plaintiff's 
counsel because, as they contend, they have shown the negligent cause of 
the collision; by the defendants' counsel because, as they contend, the 
collision itself might point to many things, some of them not inconsistent 
with due care. Rlint. v. Buten ,  169 Wis., 395; Butner  z. TYhiflow, 201 
IT. C., 749, 751, 161 S. E., 359; Rigsby c. Tr i t ion ,  1428 Va., 903, 129 
S. E., 493. But plaintiff emphasizes two phases of the evidence as 
showing negligence: The testimony of H. Simon, with attendant cir- 
cumstances, from which plaintiff contends it may be inferred that  the 
driver of the car negligently ignored premonitions of sleep ; and evidence 
that  at the time of the collision with the curb the d r i ~ ~ e r  was on the 
wrong side of the road, in violation of the Virginia traffic law. 

As to the first proposition, it may be conceded that  if the evidence is 
sufficient to warrant  the inference of fact suggested, ?laintiff might 
recover on a showing of gross negligence. Lee v. 11fox-e, 191 S. E. 
(Va.) ,  589. The only evidence which the plaintiff points out as mar- 
ranting an inference of drowsiness or sleep is the statement of Simon to 
the effect that  Zaytoun admitted after the occurrence that  his eyes were 
tired, and such circumstances as may have strengthened or given further 
significance to such statement. We think this circumstance. as evidence - 
that  a condition of drowsiness or sleepiness had supervened, is wanting 
in  relevancy, and the suggested inference is speculati~ve and unwar- 
ranted;  and the evidence for the plaintiff strongly tends to contradict 
that  theory. The  fact that  the defendants did not object to the intro- 
duction of this testimony, which might hare  been relevant from other - 
points of view, is not material, since we are discussing on'y its probative 
value. 

As to the other proposition, that  is, that  the collision with the curbing 
was caused because of the negligence of the defendant Zaytoun in driving 
on the left-hand lane of a one-way road, we have to examine the condi- 
tions of traffic existing a t  the time of the occurrence, as well as the 
apparent purpose of the Virginia law requiring that  the driver of an  
automobile use the right-hand lane. 

The evidence shows that  the road was free from traffic--no cars going 
or coming either way-and the apparent purpose of the statute was to 
prevent collisions with oncoming or passing cars by requiring the driver 
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to keep Gitllin his own lane. The disaster could hardly he attributed 
to the riolation of this particular traffic law. T h i l e ,  of courqe, it is true 
that  the defendant would not hare  come i n  contact with the left-hand 
curb if he had been driving on the right-hand side, this may have served 
merely to shift the location of the accident, just as the stage reached in 
their journey located it,  geographically, in the State of Virginia. That  
the car went off the left-hand side of the road, under the circumstances, 
seems to us to have no more significance than if i t  had gone off the right- 
hand side. which seemed to offer equal facilities for dangerous contact. 
"The breach of a statute iq negligence per se, but there must be a causal 
connection between the disregard of the statute and the injury inflicted." 
B u r k e  1 % .  Cnrolinrr Cotrch Po., IDS K. C., 8, 150 S. E., 636; Ledbc f fcr  1 % .  

E i ~ g l z s h ,  166 N .  C., 125, 81 S .  E., 1066; Chnncey I ? .  R. I?., 174 N. C., 
351, 93 S. E.. 834; Eldcr 7 ) .  R. R., 194 N. C., 617, 140 S. E., 298; Gtrlncc 
7' .  Campbel l ,  159 Va., 504, 514, 166 S. E., 704; Gillry  v .  S i m m o n s ,  145 
Va., 549, 134 S. E., 550. At  any rate, me cannot see in it anything 
approaching gross negligence. 

T h i l e  the Virginia courts regard the difference between simple, or 
ordinary negligence. and gross negligcnce, as one of degree, and while 
ordinarily the evidence must be submitted to the jury upon proper in- 
structions from the court as to the degree of negligence involved 
( T h o m n s  c. S n o w ,  supra;  Y o n k e r  v .  Willicrms, s u p r a ) ,  we do not under- 
stand that  the verdict of the jury is necessarily conclusire, and the 
matter beyond review in  the appellate court. Boggs 1%.  Y l y b o n ,  s~cprcr, 
X a r q i o f f a  c. Aycock,  supra. Stubbs v. Porker ,  169 Va., 683. 192 S. E., 
820, 822, quotes with approval from X o r g i o f f a  r. --lycocX., suprtl. 

"Of course tlle jury's verdict is not always conclusire. I n  cases of 
ordinary negligcnce this Court has always freely exercised its right to 
say that it is unsupported by the evidence. B y  the same token it has the 
right to say, notwithstanding the verdict, that  there is no evidence what- 
ever of gross negligence." J o n ~ s  v. N a s s i ~ ,  supra;  Yo l ing  I > .  Dyer ,  161 
Ta., 434, 170 S. E., 737; and Tl'hifc r .  Orrgory, 161 Va., 414, 170 S. E., 
739. 

Even making the cautious approach to tlle subject required under the 
rule in Thomcrs 7%. S ~ O Z L ' ,  S I I ~ T O ,  and J70nX.er,v. TT'illianzs, supra, x e  feel 
free to say that  if there \\as any negligence of the defendants a t  all, it  
was no more than simple or ordinary negligence, and there is no cvidence 
of gross negligence in the record. Boggs v. Plybon ,  supra;  Tl'hife v. 
Gregory, 161 Va., 414, 170 S. E., $39; Yozing I > .  Dyer ,  supra. 

We therefore think there was error in refusing defendants' motion for - 
judgment as of nonsuit, and the judgment is 

Reversed. 
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KAOJII TEACHET A N D  H u s s a s n .  L E O S  T E A C H E T ;  RUT13 CRUJIPLER 
,\Nn H r s s a x ~ ,  ALBERT CRUJIPLER;  S A S S I E  SMITH ASD I I c s s a s ~ .  
J .  11. 13. S J I I T H ;  VARA JIOORIXG ASD HUSBAND, TI7. P. J IOORISG:  
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a m  I I c s n . ~ s ~ ,  J O H S  D. XETVSOJIE; J IABEL COIiEIl  A N D  I-Iussasn, 
RILEY COKER : ROBERT SJII'I'H A N D  WIFE, ................ S J I I T H  ; SARAH 
EJIM\Id SJIITII ,  ,iVA SS1\1ITII, S O R A  SJ I ITH,  AND ............... SJIITI-I, T H E  

~ ~ A S T  FOUR IIEISG JIISORS, A S D  BEING REPRESESTEII IS TIHIS ACTION b!/ 
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GURLET AXD WIFE. LILLIAN G U R L E T ;  LEOKARD GURLET A N D  

WIFE. JIAUDE GURLET:  W I L L I E  BUIEGUS GURIiET ASD WIFE. 
E L L E S  G U R L E T :  ADDIE  GURLET ASD TOM GURLEY, THE LAST T W O  
BEING JIIXORS A X D  REPRESENTED I N  THIS ACTION BY TIIE:IR NEST FRIEND, 
J. H. B. S J I I T H ;  ADELIXE P A R R S  A i m  HUSBAND. J O E  P. PARKS. V. 

IT. G. GURLET ASD ~VIFE.  A S S I E  G U R L E T ;  JOI-IS H E S R T  GURLET 
ASII WIFE, MARGARET G U R L E T ;  DAVID GURLET A N D  WIFE. ELIZA- 
B E T H  G U R L E P ;  J O S E P H  ISAAC GURLET a s o  WIFII. CTARA JIAE 
G U R L E T ;  W. B. THOJIPSOS.  B. G. TI3OJIPSOS ASD J. 13. THOJIPSOS,  
TRADIXG -4s B. G. THOJIPSOS A S D  SOSS,  JIORTGAGEE: A N D  JOHN W. 
THOJII'SOS, TRUSTEE (ORIGIXAL PARTIES DEFESD.~NT), ASD W. G. GUIi- 
L E T  A N D  J O H S  HENRY GURLET,  ESECUTORS OF THE E,STATE OF JIAIIT 
GURLET,  DICCEASED (ADDITIOSAL PARTIES I)EFESDAST). 

(Fi led  10  October, 1938.) 

1. T r u s t s  § la-  
F:xpress t ru s t s  a r e  created by contract ,  express or implied. 

2. T r u s t s  § 15- 
A resulting t ru s t  is  created  hen one person's mouey is invested in land 

and  the  conreyance tnlren in another's name. 

3. Same- 
A constructive t ru s t  arises  lien land is  ncquired through f raud.  o r  

when, though ncquired originally without f m n d ,  i t  is  agxinst  equity t h a t  
i t  should be  retained by h im who holds it. 

Resulting and  constructive t ru s t s  ar i se  independent of any  contract  and  
no t ru s t  o r  confidence is  present, but the  t ru s t  relation i s  imposed by 
equity in order to  work ou t  the  remedy. 

5. Limi t a t ion  of Act ions  3 3- 
S o  s t a tu t e  of limitation runs  against  a n  espress  t ru s t  until the  trustee 

repudiates t he  t ru s t  with t he  knowledge of the  cestni. or  unti l  demand and  
refusal, o r  termination of t he  t ru s t  by death,  o r  t he  t ru s t  i s  closed, since 
unti l  one of these contingencies occurs no cause of nction rests i n  t he  
cestui. 

6. Limi t a t ion  of Actions 3 2- 
Since occurrences which consti tute n breach of a n  express t ru s t  amount 

in effect, and  usually in fact ,  to a breach of contract ,  a cause of action 
f o r  such breach i s  barred a t  t he  expiration of three years from such 
breach. C. S., 441. 
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7. Limitation of Actions fj 3- 
An action to enforce a resulting or constructive trust is based on the 

original 11-rongful or tortious act of the person holding title, and the cause 
of action arises and the statute begins to run immediately the wrongful 
act is committed. 

8. Limitation of Actions fj 2a- 
Since an  action to ei1forc.e a r e s ~ ~ l t i n g  or constr~~ct ive trust is based 

upon a wrongful or tortions act, the ten-year statute of limitations applies. 
C. S.. 445. 

9. Limitation of Actions a 2a-Action held to  establish express t rust ,  and  
cause was barred by the  three-year statute. 

The o~vner  of lands devised same to his wife for life, remainder to his 
children and certain of his grandchildren. Some of t'he lands wore sub- 
ject to deeds of trust in favor of the same ccstzd, and some of the lands 
were unencumbered. The encumbered lands were sold under foreclosure, 
and the unencumbered lands were sold to malie assets, and all the lands 
were purchased by or for the ccstui  in the deeds of trust. Plaintiffs. 
some of tlie heirs a t  law of testator, instituted this action, alleging that 
the purchaser bought tlie lmicls mider an agreement to reconvey to tlie 
n-idow upon her agreenieut to execute a deed of trust on all the lands to 
secure the debt, that the purchaser refused to reconvey to the widow. and 
so informed her, but conveyed tlie lands to defendants, the remaining heirs 
a t  law of testator, who assumed tlie debt. I t  appeared from the evidence 
that  the widow died before the institution of the action and that  the lands 
were so conveyed to defendants almost six years prior to her death. Ilcld: 
Taking the evidence in the light most favorable for plaintiffs, it tends to 
establish an express trust, and the three-year statute of lin~itations ap- 
plies, C. S., 411, and i t  appearing that more than three years elapsed 
from the breach of the trust to the linowledge of the costti i, the action 
was properly dismissed upon defendants' plea of tlie statute. 

10. Equity fj +Delay which will constitute laches depends on facts and  
circumstances of each particular case. 

The doctrine of laches is more flexible than the statute of limitations, 
and may bar an  equitable remedy by reason of inexcusable or prejudicial 
delay for a period even shorter than the statutory period of limitations, 
and delay n-hich mill constitute laches depends on the facts and circum- 
stances of w c h  case. and the doctrine will a1)ply when 1al)se of time has 
resulted in some change in the condition of the property or  in the rela- 
tions of tlie parties which ~ o u l d  make i t  unjust to permit the prosecution 
of tlie claim. 

11. S a m e U n d e r  facts of this  case, laches of plaintiffs held bar  t o  recovery. 

The owner of lands devised same to his wife for life, remainder to his 
children and certain grandchilclren. Some of tlie lands were encnmbered 
and some were unencumbered. The encumbered lands were sold under 
foreclosure, and the unencumbered lands were sold to make assets, and 
all the lands were purchased a t  the sales by or for the benefit of the 
ccstui qitc trnat  in the encrumbrances. Plaintiffs. some of the heirs a t  law 
of testator, and devisees under the widow's will, instituted this action, 
alleging that  the purchaser a t  the sales bought the lands under nn agree- 
ment to reconvey to the widow upon her agreement to execute a deed of 
trnst on all the lands to secure tlie indel)tedness, that the pnrchaser 
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refused to reconvey to the ~vidow. and so informed her, but conveyed the 
lands to defendants, the remaining heirs at lam. I t  appeared that the 
widow died before the institution of the action and that the lands were 
so conreyed to defendants almost sis  years prior to  her death, that de- 
fendants had assumed the indebtedness, had made improrements on the 
lands, and had sold pnrt of same. Held: The delay during which defend- 
ants had assumed and attempted to pay off the debt ant1 had made im- 
provements on the property to the knowledge of plaintiffs, and during 
which the lips of the widow, the primary beneficiary, were closed in death, 
constitute laches barring plaintiffs' action t o  set aside the sales or to set 
up an express trust therein. 

.IPPE:AL by plaintiffs from Cowper,  Specirrl Judge, a t  hfarch Term, 
1938, of WAYNE. Affirmed. 

This is a civil action instituted by plaintiffs, heirs a t  law of W. M. 
Gurley, against the mortgagees of W. hl. Gurley and certain other of his 
heirs a t  law, in which the plaintiffs seek to vacate and annul a fore- 
closure sale under a mortgage on the lands of the deceased and to enforce 
a contract alleged to have been entered into by the mortgagee to purchase 
the land a t  the sale and reconvey. 

W. M. Gurley died testate, having devised all of his land to his widow, 
Mary Gurley, for life, with remainder, subject to the life estate, to his 
children and certain grandchildren. 311 of said childr2n and grand- 
children are parties plaintiff except W.  G. Gurleg, Annit Gurley, John  
Henry  Gurley, David Gurley, and Joseph Isaac Gurley, v h o  are parties 
defendant. 

At the time of h ~ s  death W. hI. Gurley was seized and possessed of 
more than 400 acres of land, consisting of a number of tracts. At that  
time he was indebted to the defendants B. G. Thompson and Sons in an  
amount in excess of $24,000. There was an outstanding mortgage to 
B. G. Thompson 8: Sons securing $24,000, and an  outstanding trust deed 
to J o h ~  W. Thompson, trustee, securing $7,000. P a r t  of the land was 
unencumbered. The widow, Mary Gurley, was surety upon some of 
the outstanding notes. 

The mortgage and the trust deed were foreclosed and Wm. B. Thomp- 
son became the purchaser. There was a proceeding to sell the unen- 
cumberc.d land to make assets, under which a comn~issioner mas ap- 
pointed to make sale, and this land was likewise purchas12d by Wm. B. 
Thompson. Shortly thereafter Wm. B. Thompson, a t  the direction of 
B. G. Thompson, conveyed all of said land by warranty deed to the 
defendants Gurley. The grantees in said deed in turn conveyed said 
property to secure the amount due the defendants B. G. Thompson and 
Sons, it  having been agreed that  the land was to be conveyed to said 
grantees in consideration of their assumption and agreem~:nt to pay the 
amount due B. G. Thompson & Sons by the estate of W. hl-. Gurley. I n  
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purchasing said land a t  said sales Wm. B. Thompson acted as the agent 
of B. G. Thompson. All of these conveyances mere made in the spring 
of 1031, the last one to the defendants Gurley being dated 29 April, 1931. 
Mary Gurlcy died in 1937, having left a will, in which she devised her 
property to her living children and to the children of such of her chil- 
dren as predeceased her, per st irpes.  

A l t  the conclusion of all the evidence, on motion of defendants, the 
action was dismissed as of involuntary nonsuit. The plaintiffs, other 
than the husbands of the f eme  plaintiffs, who had theretofore taken a 
voluntary nonsuit, excepted and appealed. 

J .  Fa i son  Thonzson  nnd  TTal fer  T .  Rritt for p la in t i f f s ,  nppdl trnts .  
R o y a l l ,  Gosney  LC. Stniflt a n d  Zfozoard E. N a n n i n g  for de f endan t s ,  

appellees.  

BARKHILL, J. The only exceptive assignment of error which requires 
consideration on this appeal is the one which challenges the correctness 
of the judgment of nonsuit entered on motion of the defendants a t  the 
conclusion of all the evidence. 

Plaintiffs offered a number of witnesses who testified as to the alleged 
contract made by B. G. Thompson. Each in  almost identical language 
testified that  "he was going to sell the land as he promised he would do;  
he was going to bid it in a t  the lowest figure, and mas going to deed i t  
back to her (Mary  Gurley) as he told her he would do, and let her divide 
i t  among each and all of the children." N o  witness for the plaintiff 
testified that  the defendant B. G. Thonlpson agreed to convey the prop- 
erty to any person other than Mary Gurley. ,111 testified that  this was 
to be done so that  she could divide it anlong each and all of her children. 
I n  that connection it is also alleged in the complaint that  the property 
was to be hid in by B. G. Thompson and he was to hold the title to the 
same in trust for N a r y  Gurley and that  Mary Gurley was thereupon to 
execute a mortgage or deed of trust to secure the amount due 13. G. 
Thompson by the estate of W. M. Gurley, which deed of trust was to 
embrace all the lands sold by B. G. Thompson and J. B. Thompson, 
mortgagee, by John  W. Thompson, trustee, and by Mary Gurley under 
the order of court. 

I t  is unnecessary to decide whether this evidence tends to establish an 
express trust by contract in favor of Mary Gurley or merely amounts 
to a contract to purchase and reconvey. We may assume for the pur- 
poses of this decision that considered in the light most favorable to the 
plaintiffs it tends to show an express trust. 

Shortly after the sales were had the defendant B. G. Thompson told 
Mrs. Gurley in the presence of the witness Parks  that  he was not going 
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to let her have the land back as he had promised her to do. Likewise, 
n-ithin a few days after the sales, on 29 April, 1931, Thompson actually 
conveyed the property to the defendants Gurley in direct violation of the 
alleged agreement. 

I t  appears, therefore, from plaintiffs' evidence that  the agreement to 
reconr-cy, which was in effect an  agreement by Thompson to purchase 
as trustee for Mary Gurley, was breached in April, 1931, to the knowl- 
edge of the ces tui  q l r e  frust .  Mary Gurlep died in February, 1937. 
She l i ~ e d  almost six years after the known breach of the contract creat- 
ing the trust relationship without taking any action. I s  plaintiffs' cause 
of action barred by the statute of limitations-that is, does the three- 
year statute or the ten-year statute apply?  Counsel seem to agree that  
this is the deterinillative question on this appeal. 

Any seeming conflict or confusion in our decisions in  applying the 
statute of linlitations to trusts (commented on by counsel) arises only 
when the decisions are considered without reference to tEe several types 
of existing trusts, of which there are three: Firs f ,  express trusts, which 
are created by contract, express or implied; second, rl2sulting trusts, 
which arise when a person becomes invested with the title to real prop- 
erty under circurustances which in equity obligate him to hold the title 
and to exercise his onnership for the benefit of another. Under such 
circun~st~mces equity creates a trust in favor of such other person com- 
mensurate with his interest i n  the subject matter. A t r x t  of this sort 
does not arise from or depend on any agreement between the parties. 
I t  results from the fact that  one man's money has been invested in land 
and the conveyance taken in the name of another. I t  is 21 mere creature 
of equity. And third, constructive trusts, which are such as are raised 
by equity in respect to property which has been acquired by fraud, or  
where though acquired originally without fraud, i t  is against equity tha t  
it should be retained by him who holds it. This type of trust likewise 
arises purely by construction of equity independently of any contract or 
of any actual or presumed intention of the parties to creste a trust and 
is generally thrust on the trustee for the purpose of working out the 
remedy. The relief in such cases is predicated on fraud and not on 
trust. Equity declares the trust in order that  it may lay its hands on the 
thing and wrest it  from the possession of the wrongdoer. 

Strictly speaking, resulting trusts and constructive trusts are llot 
trusts, but equity imposes a trust relation because morality, justice, con- 
science and fa i r  dealing demand that  the relation be eqltablished. I n  
neither does the relation of trustee and cesfui que trust actually exist 
for the element of trust a i d  confidence is absent. The holder of the 
legal title is declared to be a trustee 011 equitable principles by reason of 
some tortious or wrongful act of his. 
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1. T h e r e  there is an express trust based on contract, cspreqs or im- 
plied, the statute of limitations has no application and no length of time 
is a bar unless and until there has been (1)  a repudiation or d isa~owa1 
of the trust, or  (2 )  a demand and refusal, or (3)  the trust has \wen 
terminated by death, or (4)  has been closed. 17  R. C. L., TOS, and 
numerous authorities cited in  notes. The reason for the rule is that  the 
possession of the trustee is prebumed to he the possession of the c c ~ i u i  
que f r i l s f .  As long as the relation of trustee and c e s f u ~  glrc f r u s f  is 
admitted to exist, and there is no assertion of adverse claim or owner- 
ship by the trustee, no refusal on demand to comply v i t h  the term< of 
the trust, and no repudiation or disarowal of the trust, no cause of action 
rests in the C P S ~ I I ~  que  f ~ t r ~ i .  Tlie cause of action arises nhen and only 
when there has been some aqsertion of adverse claim or ownership, or a 
refusal to coniply upon demand, or a diwvox-a1 or repudiation of the 
trust. Perry  on Trusts and Trustees, 7th Ed., Vol. 2, Impc 14GS, etc. 
Bogert on Trusts and Truitce,, Vol. 4. page 2758, ete. I I t ~ ~ t o n  1 % .  Ci l -  
h i .  70 ,I. L. R., 1192; ('crrrrr~crlrgh Bros .  Hor , f e  ( ' 0 .  r .  C;ccslorr, 47 
A. L. R., 1 :  17 R. C. L., 708; 6 d i r a ~ d s  1 % .  Cnicscrs i fy ,  21 3. C., 325; 
B r o d s l ~ e r  1 . .  I I i gh fo t r  c r ,  118 5. C., 300, 24 S. E., 120; L o u d t ' r  1 % .  1 1 ~ 1 t h -  
cock ,  130 N. C., 438, 64 S. E., 104;  f r o s p i f a l  7 % .  S ~ c h o l s o ~ t ,  100 S. C., 
119, 120 S. E., 149;  E-firrl 1 % .  Szkes ,  206 X. C., 560, 174 S. E., 513; 
Racori 1 % .  R e r r p v ,  160 U. S., 107; C o r e  7 . .  C'nraoiz, 169 S.  C".. 132. 85 
S. E., 124, in which it is said that  tlle statute begins to n m  nl ier~  the 
trust is closed or when the tmstee diwrvons the trust u i t h  tlle knon.ledge 
of the ccvtiti yue t r u s t ,  or holds adrerselp to tlie clairn of those hc repre- 
qents. I f  a trustec repudiates a trust by clear or unequirocal act? or 
~vords and claims thenceforth to hold the estate a> his 0x11, not subject 
to any truit ,  and such repudiation and claim are brought to the notice or 
knorvledge of the t e s t u i  ylrc t r u s t  in such nlanner that  he i s  called upon 
to assert hi. rights the statute \till begin to run  from the time that  such 
knowledge is brought home to the c e s f u i  q11e frirst and he will be com- 
pletely barred a t  the end of the statutory period. 

I n  such instances the breach of the trust is in effect and, usually, in fact 
a breach of contract, expre+ or implietl. ,Ictions tllereon are ~ieccssarily 
bawl  on the contract and tlie breach thereof. This bcing true, ('. S., 
441, applie, a i d  the right of action is barred a t  tlie expiration of three 
years after such breach. repudiation or clisa~ owal. Rober fsor l  zs. Dunrz,  
87 S. C.. 1 9 1 ;  E t l u v r d s  I .  1 7 i ~ r c c r s l f y ,  21 N .  C., 325; D~rr ln  1 . .  Dlrnn ,  
137 S. C.. 533, 50 S. E., 2 1 2 ;  C'olrniy Hoclrd I > .  S i n i e  B o n r d ,  107 S. C., 
367, 12 S. E.. 452; I I o ~ r o e  v. - l r r ~ o l d ,  122 X. C., 220, 29 S. E.. 334; 
D a r i s  1.. D o g g e f f ,  212 K. C.. 3 9 .  

2. ,\ctions to enforce con,tructi~e or resulting trusts are based on the 
original wrongful or tortious act of the person holding title, by reason 
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of which equity impresses a trust upon his title. N o  contract relation 
exists. A cause of action arises when the wrong is committed. There- 
fore, the statute of limitations immediately begins to run and the ten- 
year statute applies, unless sooner barred under the doctrine of laches. 
C. S., 445. 

None of the decisions cited by the plaintiffs are in  conflict with the 
views herein expressed. I n  Ritchie v.  Fowler, 132 N. C., 788, 44 S. E., 
616; NcAden  v. Palmer, 140 N.  C., 258, 52 S. E., 1034.; and Norcum 
v. Savage, 140 N. C., 472, 53 S. E., 289, constructive trusts were under 
consideration. I n  Gentry v. Gentry, 187 N. C., 29, 121 S. E., 188; 
Sexton v. Farrington, 185 N. C., 339, 117 S. E., 172; Xcrshall v. Ham- ' 
mock, 195 N. C., 498, 142 S. E., 776; and Miller v.  J f i / ler ,  200 N. C., 
458, 157 S. E., 604, resulting trusts are discussed. The decisions in 
Rouse v. Rouse, 176 N. C., 171, 96 S. E., 986, and in Latham v. Latham, 
184 N. C., 55, 113 S. E., 623, are based on laches. I n  the latter case, 
which deals with a n  active trust which had become passive by the death 
of the cestui que trust, i t  is stated that  the action would be barred a t  
most within ten years. However, some thirty years had expired since 
the trust became passive. Spence v. Pottery Co., 185 N. C., 218, 117 
S. E., 32, was an  action to reform a deed for mistake of the draftsman. 
I n  Cunningham v. Long, 186 N. C., 526, 120 S. E., 81, the statute of 
limitations was not pleaded and the court held that  there was no evidence 
of unreasonable delay. 

Whether courts of equity apply a limitation upon actions in obedience 
to the statute or by analogy is of little importance, for courts of equity 
hare  their own rule of laches which is much more flexiblz than the stat- 
ute of limitations and is usually applied to bar equitable rights and reme- 
dies when there has been unreasonable, inexcusable and prejudicial delay, 
equal to and even less than the statutory period of limitations. Patterson 
v. I Ieul i f f ,  195 U. S., 309; Hammond v. Hopkins, 143 U .  S., 224; Saw- 
yer v. Cook, 188 Mass., 163, 74 K. E., 356; Perry  on Tiwsts and Trus- 
tees, Seventh Ed., Vol. 2, page 1457. I n  equity, where lapse of time has 
resulted in some change in  the condition of the property or in the rela- 
tions of the parties which would make it unjust to permit the prosecu- 
tion of the claim, the doctrine of laches will be applied. Hence, what 
delay will constitute laches depends upon the facts and c rcumstances of 
each case. Whenever the delay is mere neglect to seek a known remedy 
or to assert a known right, which the defendant has denied, and is with- 
out reasonable excuse, the courts are strongly inclined to treat it as fatal  
to the plaintiff's remedy in equity, even though much less than the statu- 
tory period of limitations, if an  itljury would otherwise be done to the 
defendant by reason of the plaintiff's delay. Thus, where the property 
has greatly increased in value, especially if through the efforts of the 
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defendant, unexplained delay of a very short time may  be laches. This 
is likewise true where the defendant's means of proving his side of the 
case has been materially weakened by the lapse of time, as, for example, 
by reason of the death of parties, loss of evidence, change of title, inter- 
vention of equities, or otherwise. Hnmmond v. H o p l i i n s ,  s u p m ;  Perry  
on Trusts and Trustees, s u p r a ,  page 148, and cases noted. 

V e  are prone to hold, therefore, that  irrespective of the statute of 
limitations the laches  of the plaintiffs is such as to bar any recovery in 
this action. They waited for approximately six years after the trust 
was disavowed and after the property had been conveyed by the alleged 
trustee and until after the lips of the primary beneficiary were closed in 
death. I n  the meantime, one of the daintiffs  and her husband lived on 
the property for a period as tenants. During the full time all the plain- 
tiffs viere in a position to know that  the defendants Gurley were making 
improvements upon the property, had conveyed a part  of it and were 
undertaking to pay off the debt originally created by the ancestor of the 
plaintiffs. And yet, to this day neither the original beneficiary nor the 
plaintiffs have offered to comply with their part  of the contract, but have 
consistently acquiesced in the ownership of the defendants Gurley. 
Under such circumstances one whose laches  is so pronounced cannot 
successfully seek relief in a court of equity. J o n e s  7%. S f e l c a r t ,  212 
S. C., 22s. 

Plaintiffs' cause of action is barred by the three-year statute of limi- 
tations, C. S., 441 ( I ) ,  and under the doctrine of laches ,  each of which 
was duly pleaded in defense. 

The judgment below is 
Affirnled. 

SAM P. BRILET v. VASCE L. ROBERSON AXD WIFE. MYRTLE ROBER- 
SOX, I-IELES ROBERSOS JlARDRE A X D  I lussaxo,  GEORGE L. 
JIARDRE,  as^ DELLA LOUISE ROBERSOX, ISDI \~UALLP.  ASD YASCE 
1,. ROBERSOS. I I E L E S  ROBERSON JIARDRE .\xu DELLA LOUISE 
ROIIEIISOS, ESECLTORS OF THE WILL OF J. H. ROBERSOX, JR .  

(Filed 19 October, 1938.) 
1. Trial § 2 2 L  

Upon a motion to nonsuit, the evidence tending to support plaintiff's 
canoe of action is to be considered in the light most favorable to plain- 
tiff, and he is entitled to every reaso~iable intendment thereon a~ id  every 
reasoiinble inference therefrom. C. S., 567. 

2. Judgments § 33a-Voluntary nonsuit will not bar subsequent action. 
While C. S., 415, relating to the time of institution of an action in 

rcgnrd to the statute of limitations, provides that an action may 11e iristi- 
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tuted within one year from judgment as of nonsuit, provided the original 
action was not brought in fornm pauperis, a roluntary nonsuit will not 
bar a subsequent action eren though tlie original action nonsuited was 
brought ilz fornta pauperis. 

3. Trusts § 1 6 G r a n t o r  may engraft constructive trust upon his war- 
ranty deed upon a showing of fraud. 

While a par01 trust cannot he engrafted on a warrnnty deed in faror of 
the grantor therein in the absence of fraud, mistake, or undue influence, 
in this case instituted by an old, feeble and illiterate Kegro of good char- 
acter to have his warranty deed set aside or declared to be ail equitable 
mortgage, the evidence of fraud is llcld sufficient to be .submitted to the 
jury. 

4. Limitation of Actions 4-Whether action was instituted within three 
years from discovery of alleged fraud held for jury. 

I'lnintiff, an old, feeble, illiterate Kegro, instituted this nction attacking 
a \varr:~nty deed esecuted by him on the ground that the grantees therein 
fraudulently procured the execution of the instrument, and that a t  the 
time plaintiff thought and intended to execute only a mortgage for the 
security of his debt. Held: Whetl~cr tlie cause of action \vns barred by 
the statute of limitations should hare been submitted to the jury upon 
the evidence under the provisions of the statute that a cause of nction for 
relief on tlie ground of fraud or mistalie shall not be deemed to hare 
accrued until tlie discovery by the iiggrieretl party of the facts coiistitut- 
ing the fraud or mistake. C. S., 441 ( 0 ) .  

APPIEAL by plaintiff from Williams, J., a t  April Term, 1938, of 
MARTIN. Reversed. 

This is an action brought by plaintiff against defendants to set aside 
a deed for 108.35 acres of land in  Martin County, N. C., made 19 De- 
cember, 1930, by plaintiff to J. H. Roberson, Jr.,  on the ground of fraud. 
The consideration set forth in the deed is $2,000. The complaint alleges 
that  "not one cent of said amount was paid to plaintifl," and further 
alleges : 

"That plaintiff was, and said J. 11. Roberson, J r . ,  and the defendant 
Qance L. Roberson, well knew a t  the time he executed said deed that  he 
was helpless to meet their demands to pay his debt to them in  fu l l ;  that  
he had implicit confidence in their said representations; 1,hat he was too 
old, feeble and illiterate to understand the difference in the written pro- 
visions of a deed, deed of trust and mortgage deed, and that  plaintiff was 
placing his trust and confidence in them to write the instrument in a 
manner which would permit him to redeem his said farm upon the pay- 
ment of said debt in the manner then and there agreed upon. 

"That said f a rm was a t  the time herein referred to and is now well 
worth the sum of seven thousand ($7,000) dollars, which was more than 
twice the amount plaintiff owed all of his creditors, secured and un- 
secured. 
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"That the plaintiff is informed and so be l ie~~es  and alleges, that  tlie 
said representations made by said J. H. Roberson, Jr . ,  and the defendant 
Vance L. Roberson, to plaintiff prior to and a t  the time he executed said 
deed ~vere  false, known to them to be false, and made for the purpose of 
defrauding plaintiff of his said tract of land. That  the said J. H. 
Roberson. J r . ,  and the defendant Vance L. Roberson intentionally failed 
to write the defeasance or redemption clause in said conveyance for the 
purpoqe of defrauding plaintiff of his said farm. That  the snit1 J .  H. 
Roberson, Jr . ,  and defendant Vance L. Roberson knew said farm n7as 
worth a large amount more than the debts thereon, and that  if their said 
deed of trust had been foreclosed, the said lands ~ro111d have qold for a 
large amount more than the debts against same. and that plaintiff would 
never hare  executed said cleed had he knonn that  he would not have had 
all oppor t~mity  to redeem said farm. 

"That plaintiff is informed and beliereq, and so alleges, that  the said 
J .  H. Roberson, Jr . ,  and the defendant TTance L. Roberqon entered into 
said scheme to dcfraud plaintiff of his said farm, beliering that  plaintiff 
~ rou ld  thereafter be unable to horrow the money necessary to pay said 
deht or that  he would soon die, and that the transaction would never be 
investigated. 

'(That by reason of said false and fraudulent representations, upon 
~vhich  tlie plaintiff relied and v a s  induced to deed away his said farm, 
heliering that  he was only executing a form of security for said debt 
lie owed, he has been greatly damaged and injured, and said deed should 
be declared a mortgage and an  accounting had to determine the amount, 
if any, plaintiff is indebted to defendants, and that  he be permitted t o  
pay xime into a court and recorer the title and posseqsion of his said 
farm. That  plaintiff is ready, willing and able to pay all that  lie justly 
owes the defendants. 

"That defendants Tance L. Roberson, Della Louise Roberson and 
Helen Roherson Xartlre are the sole devisees of said J. H. Roberson, 
J r . ,  and the defendant George Mardre is the husband of the defendant 
Helen Roberson Nardre,  and tlie defendant Myrtle Roberson is the wife 
of tlie defendant Vance L. Roberson. 

( 'That plaintiff brought his action i n  fornln pauperis  on or about 
26 January ,  1937, and was granted a voluntary nonsuit during the 
Kovember Term of court, 1937. 

"\Therefore. plaintiff prays that  the deed herein referred to be re- 
formed and declared a mortgage; that  an  accounting be had of the rents 
and profits from said farm and the debts due defendants, and for such 
othcr and further relief as plaintiff mag be entitled to herein." 

The judgment of the Superior Court in the former action is as fol- 
l o m :  "This cause coming on to be heard, now npon motion of the plain- 
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tiff i t  is ordered, adjudged and decreed that  the plaintiiT be and he is 
hereby granted a eoluntary nonsuit.  Walter J. Bone, Judge Presiding." 

The material allegations of the complaint were denied by the defend- 
ants. .For further answer these defendants aver that  plaintiff's cause of 
action, if he ever had one, which is denied, arose more tkan three years 
prior to the institution of this original action on 26 January ,  1937, and 
more than three years prior to the institution of this r e n e d  action on 
11 January,  1938, and is barred by the lapse of time and the defendants 
hereby plead the three-year statute of limitations. Fo r  further answer, 
these dofendants aver that  plaintiff's cause of action, if any he ever had, 
which is denied, is an  oral contract for the sale of land, and not being in 
writing is in violation of the provisions of Consolidated Statutes, 988, 
and is therefore void, and is barred by the statutes of frauds, and same 
is hereby pleaded in bar thereof." 

The present action was brought 6 January,  1938. The court below 
rendered the following judgment: "This cause coming on to be heard a t  
the above term of court before his Honor, Clawson Williams, Judge 
presiding, and a ju ry ;  and the plaintiff having offered his evidence in 
support of his contentions as set out in his complaint and rested his 
case. The defendant thereupon made motion for judgment of nonsuit. 
After argument of counsel on each side, the motion was granted and this 
action dismissed. Clawson L. Williams, Judge Presiding." 

T o  the above judgment plaintiff excepted, assigned error and appealed 
to the Supreme Court. 

Coburn & Coburn for plaintiff .  
J .  C.  S m i t h ,  H u g h  H o r f o n ,  and Grimes & Grimes for dcfendanfs .  

CLARKSOPI', J. At  the close of plaintiff's evidence the defendants in 
the court below made a motion for judginclnt as in case of nonsuit. 
N. C. Code, 1935 (Michie), sec. 567. The court below granted the 
motion of defendants and in this we think there was error. 

The evidence which makes for plaintiff's claim, or tends to support his 
cause of action, is to be taken in its most favorable light for the plaintiff, 
and he is entitled to the benefit of every reasonable intendment upon the 
evidence, and every reasonable inference to  be drawn therc,f rom. 

The plaintiff in the court below, in the former action, was granted "a 
voluntary nonsuit." 

K. C. Code, supra, sec. 415, is as follows: "If an  action is commenced 
within the time prescribed therefor, and the plaintiff is nonsuited, or a 
judgment therein reversed on appeal, or is arrested, the plaintiff, or, if 
he  dies and the cause of action survives, his heir or representative may 
commence a new action within one year after such nonsuit, reversal, or 
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arrest of judgment, if the costs in the original action have been paid by 
the plaintiff before the commencement of the new suit, unless the original 
suit-was brought i n  f o r m a  pauperis." 

I n  C h a p p c l l  v. E'ber f ,  198 9. C., 575 (576), is the following: "It is 
not enough, to sustain a plea of r e s  j u d i c a f a ,  t ha t  the former suit be- 
tween the same parties, concerning the same subject matter, should have 
been nonsuited bn its merits. but: in addition. the evidence in the two 
cases must be the same or substantially the same. I I a m p f o n  1 1 .  S p i n n i n g  
Co., n n f e ,  235." I n g l e  1 . .  Cassad!y, 211 C., 257. 

I n  S l n d e  I , .  S h e r r o d ,  175 S.  C. ,  346 (345), we find: "However that  
may be, tlie plaintiff is not eqtopped by his pleadings in the first action, 
for there was no judgment, but merely a voluntary nonsuit." N. C. 
Practice & Procedure in Civil Cases (McIntosh), p. 700, sec. 627. On 
tlie present record the plaintiff had a right to institute the present action. 

I n  C n l d ~ i ~ e l l  v. I n s .  Co., 140 N .  C., 100 (101), the facts were: '(The 
testimonv on the part of plaintiff tends to show that  she is an  illiterate 
colored woman, having ten (10) children." ,It pp. 104-5, the Court 
<aid :  '(She narrates her trials in her oxm simple and natural way, 
showing that  she was bewildered in the intricate mazes and confusing 
obscurities of life insurance policies. I11 this respect she is not singular. 
I n  the only way open to her she was constantly protesting that  some- 
thing x-as wrong about her insurance. She does not appear to have 
received much light from the source to which she went and was entitled 
to go. . . . She proved an  excellent character; her testimony both 
in  manner and matter was well calculated to carry conviction to the 
minds of the jurors. The plaintiff is evidently one of the few rernnants 
of a type of her race illustrating its highest virtues. I n  the simple 
duties of life incident to her station, she exhibits a store of saving 
comnlon senqc. when sought out and inrited by an  insurance agent to 
visit his office and discuss the most intricate. promising and sonletin~es 
t l isappinting mode of i n ~ e s t i n g  wrplus  earnings, she tells the agent 
that  <lie knolr-s nothing of it. and will kno1v nothing when he has illumi- 
nated the subject, it  is not strange that she gets into trouble. She could 
not read the policies and it is no serious reflection upon her intelligence 
to surmise that i f  sl~cl coultl I ~ a w  donc io .  .11r~ ~ \ o u l d  have been vt3rv nlncli 
~ r i - r r .  . . . When. honexer, the appeal is made to that  fear ~vliich 
so conqtantly t l i rom its dark shadows over human life, poverty in old 
age-and the  assurance is giren, as found by the jury, that at the end 
of t m  years she could draw out her claim, she consents to 'be written 
up.' " D u n b u r  2.. Tobncco  Cr'rotrers, 190 N .  C., 608 (610) ; I l i n f o n  v. 
TT'esf, 20; 9. C., 708. 

I n  TT'ndrlrll 2 % .  Aycoc i , ,  195 S. C., 268 (269), it  is written: "That 
v l ~ i l c  par01 trusts are recognized, and under certain conditions are 
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upheld in our jurisprudence, in the absence of fraud, mi,ltake, or undue 
influence, they cannot be engrafted in favor of the maker upon a war- 
ranty deed conveying to  the grantee an  absolute and unqualified title i n  
fee. Caylord v. Gaylord, 150 N. C., 222; Tire Co. v. Leder, 192 S. C., 
642." We think the allegations and proof of fraud sufficient to be 
submitted to the jury. The  plaintiff was an old, feeble and illiterate 
Negro of good character. S. C. Code, supra (Limitations), sec. 441, 
i n  part, is as follows: "Within three years-(9) FOI relief on the 
ground of fraud or mistake; the cause of action shall not be deemed to 
have accrued iintil the discorery by the aggrieved par y of the facts 
constituting the fraud or mistake." 

We think the evidence sufficient to be submitted to the jury on the 
aspect of the statute of limitations. -4s the case goes back for trial, we 
will not emphasize the evidence on the different disputed views. I t  is 
sufficient to say that  the matter should be submitted to a jury. 

For  the reasons given, the judgment of the court below is 
Reversed. 

C. P. SELLARS, AD~~INISTRATOR OF THE ESTATE OF THE LATE (:. P. SELLARS ; 
MRS. VIVIAN SHOBER SELLA4RS, VIVIAN GREY SELLARS, ANNIE  
ELIZABETH SELLARS WATKINS,  CHARLES P. SELLARS, AND 

MARIA HUNDLEY SELLARS o. T H E  F I R S T  NATIONAL BANK I N  
HENDERSON, N. C., A N D  W. J. ALSTON, J. B. HICKS A X D  E. R.  BOYD, 
T R ~ ~ S T E E S  FOR F I R S T  NATIOSAL BANIi O F  HESDERSON,  HENDER- 
SOX, N. C. 

(Filed 19 October, 1038.) 

1. Limitation of Actions § 1-Assertion of right to retain insurance funds 
as assignee of policy is not claim against the estate. 
d party asserting the right as assignee of an insurance policy to retain 

the proceeds thereof for obligations lie contends mere secured by the 
assignment is not barred by C. S., 100, from asserting sncli right after the 
lapse of more than sis  months as against the administrator of tlie de- 
ceased insured in the administrntor's action to recover the fnnds, the 
defense not constituting a prosecution of a claim against tlie administrator 
which had been denied. 

2. Limitation of Actions § 1- 
The assertion of the right to retain proceeds of a policy of insurance as 

assignee of the policy, the funds then being in the hands of tlie person 
asserting such right, constitutes a defense to an action to recover the 
funds, and such defense is not barred by the three-year statute. 

3. Trial § 22+ 
Defendant's eridence, \rhich does not contradict or impeach plaintiff's 

evidence, but serves only to amplify and explain it, is properly considered 
on defendant's motion to nonsuit. 
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4. Pledges # 3- 
The bnrtleil is on the party claiining uilder the assignor to show that 

the debts for the pnyn~cnt of v-l~icli the collateral \vxs pledged have been 
discharged and the collateral thus releaied. 

5. Banks and Banking # Db: Pledges # I-Pledge of collateral held suw- 
ciently broad to cover secondar~ liability of pledgor to bank. 

A I)orro\v(,r ~detl:~tI :is c o l l : ~ t ~ r i ~ l  for :I note ;I life insnranc~e llolicg. 
The note rwitrtl th;rt tlie co1l:rteral was w(.nrit,v for "tliis or XIIS otllrr 
liability or liabiliticts of mine or onrs to said I~:rnli, tlue or to 1)ecoinr tlne, 
or w1lic.h may ht.rc3;lftrr be coi~trncted." The :~ssignment of thc life ill- 
surance policy prorided that it was to swnre "my debts. obligatiom, en- 
tlorsemciits ;rnd 1i;rl)ilitirs to said 1):llik." l I ~ 7 t l :  The :~ssignnleiit o f  t l l ~  
policy was sufficiently broad to inclnde the liability of the borrower us 
endorser on other notes held by the banl; a t  the time of the assignment, 
;~nt l  111)on the exha~~st ioi i  of the remetlies ;rgainst the maker of such other 
notrs lexvin: :I I~:rlni~c~c~ due thewon ill :I slim Krc5:iter tlii~n the proc~wls 
of the iilsurtance policy. the btn~li is entitled to retain the whole of the 
proceeds of the policy a s  ng;linst the twrrowcr's administrator. 

6. Banks and lbnking § Db: Pledges # 2-Pledgee niag apply collateral 
pledged to payment of debt secured without instituting action. 

A borro\wr assigned n life insnri~nce policy as  collateral for a note a t  
the bank. Upon tlie de:rth of the borrower, his aclministrator deulniided 
the ba1:ince of the proceeds of the insurance after payment of the note on 
which intestate ~ r u s  maker, and the banli contended that the assignment 
corered other liabilities of the borrower to the banlr. The gartier agreed 
that the balance of the iiisurance fund should be deposited in the banlc 
and held pending the deterinination of the rights of the parties. There- 
after the receiver of tlie bank applied the proceeds of the policy to other 
liabilities of the borrower. H r l d :  The agreement did not require the 1):~llli 
to institute suit to deterrniilc the rights under the nssignmc~nt, ant1 in the 
adnlinistrator's action ill which it is detcnnined that the banli had the 
right to so apply the funds, the adnlinistrator cannot complain that the 
b:mk so applied the funds prior to final deternlination of the co~ltrorersy. 

APITAL by plaintif? f r o m  1'(rrk.er, .I., a t  March  Term, 1933, of 

VAXCE. Affirmed. 

This  is a civil action to  recover as  a .pecial deposit and preferred 

claim $2,175.68, x i t h  interest,  the proceeds of a life ilisurance policy, 

deposited i n  the  F i r i t  S a t i o n a l  B a n k  of Henderson, 1 7  Septenlhcr, 1930, 

by the original adiriinistrator of the ei ta te  of C'. P. Sellars. T h e  F i r s t  

S a t i o n a l  B a n k  of He~lderson  became insolvent and  the defendant, the  

F i r s t  Nat iona l  B a n k  i n  Henderwn,  was organized and took ore r  the 

asset5 and assumed seventy Iwr cent of the deposits of the defunct hank. 

T h e  intlividual defenclants a r e  trnstees fo r  creditors i n  possession of the 

assets of said defuiict hank not acquired by the  new bank. 

O n  21  >lay, 1930, C.  P. Sellarb executed to the old hank liis note i n  

the bum of $700.00 i n  c ~ i d e n c e  of money borrowed. ,l.i collateral 

security he as4gned a l i fe  i n w r a n c e  policy i n  the  P i lo t  Life  Insurance  

Company in the sum of $3,500. then i n  possession of the  bank as  
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assignee. The note recited that  the collateral was security for "this or 
any other liability or liabilities of mine or ours to said bank, due or to 
become due, or which may hereafter be contracted." The official assign- 
ment of the life insurance policy was dated 5 February, 1926, was duly 
filed with and accepted by the insurer and recited that  the policy was 
assigned "to secure the payment of m y  debts, obligations, endorsements 
and liabilities to said bank, subject to the interest of the Pilot Life 
Insurance Company on account of a policy loan existing against the 
policy." A t  the time of this assignment said Sellars was indebted to the 
said bank as endorser on the notes of the Mixon Jewelry Company, of 
which he was president, in the total sum of $4,000. On 1 August, 1930, 
the old bank paid the insurance company the sum of $160.74 in pay- 
ment of premium due and added the amount to the principal of the 
$700.00 note. 

After the death of Sellars new officers were elected for the Nixon 
Jewelry Company and the obligations of said company were consoli- 
dated and renewed in the sum of $3,250, the amount then due. The 
bank retained the old notes on which Sellars was endorser as collateral. 

After the death of C. P. Sellars the insurance company issued its 
check in payment of its liability under the insurance policy payable 
jointly to R. S. &Coin, administrator, and the old bank, as assignee. 
The administrator admitted the right of the bank to deduct from the 
proceeds of said policy the amount due on the $700.00 note, including 
premium paid, totaling $865.56, but denied the right of the bank to the 
remainder of said proceeds to be applied to the endorsement liability of 
the deceased on the notes of the Nixon Jewelry Compal~y.  Thereupon, 
said administrator and the bank entered into an  agreement, reciting in 
substance the foregoing facts and containing in  addition the following 
provisions : 

''Upon these foregoing facts i t  is mutually agreed between the Fi rs t  
National Bank of Henderson, S. C., party of the first part, and R. S. 
McCoin, administrator, party of the second part, that  the said check for 
$3,041.24 is to be cashed, and that  said R. S. McCoin, administrator, is 
to pay out of said check $865.56, which is the full amount of the per- 
sonal note of said C. I?. Sellars and which amount is to be credited on 
said note and stop interest on same. The said Fi rs t  National Bank 
refuses to surrender said note, but agrees to hold same subject to future 
adjustment or an  order of the court. 

" I t  is further understood and agreed that  the balance of the said 
check after paying the personal note of $2,175.68, is to Ee deposited in a 
special account in the First  Sa t ional  Bank to the joint credit of R. S. 
NcCoin, administrator, and the Fi rs t  Xational Bank, where i t  is to 
remain until this matter is mutually adjusted, or until it is disposed of 
by judgment of the court. 
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"It  is further understood and agreed that  neither party to this agree- 
ment waives any rights or defenses that  it may have by reason of this 
agreement. That  this agreement is made and entered into for the sole 
purpose of stopping interest on the C. P. Sellars personal note, and hold 
secure the balance of the money until i t  can be disposed of by mutual 
agreement or by a n  order of the court. 

" I t  is further understood and agreed that  this special deposit is to 
bear 476 interest, provided i t  remains in said bank for as long as 3 
months. 

" W i t ~ ~ e s s  our halids aud seals, this the 17th day of September, 1930.'' 
The Nixon Jewelry Company became insolvent and was liquidated. 

I t s  liability as principal on the notes endorsed by the deceased, after 
crediting the amount received in  the liquidation of said corporation, 
exceeded the amount of said deposit. 

The new bank, in compliance with its agreement, paid the defendant 
trustees serentp per cent of said deposit of $2,179.68 and such payment 
was credited upon the endorsement liability of the deceased. 

The original administrator haring departed for parts unknown, C. P. 
Sellars was appointed administrator of the estate of the deceased and he, 
as administrator, and the other plaintiffs, the heirs a t  law of the de- 
ceased, instituted this action to recover the amount deposited, alleging 
that  said deposit was a special deposit and constituted a preferred claim; 
that the defendants had failed to institute an action on its claim against 
the administrator within six months after such claim mas denied and 
that under the assignment said deposit was not applicable to the payment 
of any endorsement liability of C. P. Sellars on the notes of the Mixon 
Jewelry Company. 

At  the conclusion of all the evidence, on the motion of the defendants, 
judgment was signed dismissing the action as of involuntary nonsuit. 
The plaintiffs excepted and appealed. 

J .  P. & J .  11. Z o l l i c o f f e r ,  n p p e l l n n t s .  
A. A.  B u n n ,  J a s p e r  B. f l i c k s ,  a n d  J .  H.  B r i d g e r s  f o r  d e f e n d a n f s ,  

appe l lees .  

BARSHILL, J. The defendants are not prosecuting a claim against 
the administrator which had been denied. They are merely asserting 
the right to apply the proceeds of collateral in their possession to the 
satisfaction of obligations for the payment of which said collateral was 
pledged. Furthermore, the original administrator signed the creditor's 
agreement, and the agreement entered into by him with the bank at the 
time said deposit was made expressly recites that neither party waives 
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any rights or  defenses. C. S., 100 has 110 application and the defend- 
ants are not barred by the terms thereof from asserting their right to 
the proceeds of said deposit. The three-year statute of limitations is 
equally inapplicable. 

The plaintiffs offered in evidence the agreement entewd into between 
the original administrator and the old bank. This agreement recites 
"that the said bank now holds two other notes made and executed by 
Nixon Jewelry Company as principal and endorsed by (3. P. Sellars as 
surety. One of these notes for $2,500 due on 16 January ,  1930, and the 
other for $1,500 due on 3 March, 1930. The total amount of the two 
notes with interest to date, less reduction, is $3,400. These two notes 
are held as collateral to a new note of Nixon Jewelry  company dated 
5 August, 1930, for  $3,400." The defendant offered eridence establish- 
ing said debt and showing that  the total amount of same after the appli- 
cation of all credits was and is i n  excess of the amount of the deposit. 
This testimony did not tend to contradict or impeach the eridence of 
the plaintiff. I t  only serred to amplify and explain the same. I t  was 
a proper subject of consideration on the motion to nonsuit. Hare v. 
W e i l ,  213 N. C., 484. I n  any event the burden rested upon the plain- 
tiffs to show that  the debts for the payment of which the collateral mas 
pledged had been discharged, thus releasing the collateral. This they 
have failed to do. 

We consider the assignment of the policy of insurance sufficiently 
broad to include the liability of C. P. Sellars, deceased, as endorser on 
the notes of Mison Je~vel ry  Company. This being true, the defendants 
have a t  all times been entitled to the proceeds of said life insurance 
policy. The plaintiffs cannot complain that  the bank applied said pro- 
ceeds to the payment of said indebtedness before the controversy was 
"mutually adjusted, or until it  is disposed of by judgment of the court." 

A11 ihe evidence considered in the light most favorable to the plaintiffs 
fails to disclose that  the plaintiffs, or either of them, have any right to 
recover any part  of said deposit either as a general depclsit or as a pre- 
ferred claim. Nor  can the plaintiffs complain that  the defendants did 
not institute a n  action under the agreement to adjudicate the rights of 
the parties. I f  the controrersy could not be mutually ac justed the obli- 
gation to institute the suit rested upon plaintiffs as much as upon the 
defendants, and all rights and defenses were reserved. 

The judgment below is 
Affirmed. 



FALL TERN, 1935. 

(Filed 19 October. 193%) 

1. Municipal Co~porat ionc a 4 b H e l d :  Election mas held under  charter  
provisions requiring approval of majoritg of qualified voters. 

This action n.as institnted to restrain defendant town commissioners 
from issuing Iwlitls for water and sewerage systems. Plaintiffs roiltended 
that tlic election luitler which tlie question was snbmitted to the voters 
of the town was governed by the to\vn charter. ch. 211, see. 57, Private 
Laws of 1'32'3, rerlliiring the approval of n majority of the qualified voters 
of the town, wliile defendants c.ontendet1 that  the clection was held under 
tlie llunicipal Finance Act, a s  :~nieiiilrd. C. S.. 2948 ( I ) ,  requiring the 
approval only of a majority of the qualified voters voting in tlie election. 
The bond ortlinatices respectively recited that they were to take effect 
when approved in an election a s  provided by the lfunicipal Finance Act 
and the toTvn charter, but the notice of the election posted and published 
by tlic commissioners recited that a majority of the qualified voters of 
the town was reqniretl in orclcr for the bonds to be issued. H c l d :  Regard- 
less to what estent the provisions of the Finance Act and the charter, 
respectively, were follo\ved. the charter provision requiring the approval 
of a majority of the qnalificd voters of tlie town was followed and was 
intended to govern tlie election, and that  provision of the charter is 
controlling. 

2. Tauation # 38a-Vpon facts found, plaintiff held entitled to permanent 
order  restraining issuance of municipal bonds. 

Where a municipal bond iisne is required to be approved 1)y a n ia jo r i t~  
of the qualified voters of the tonn,  mld upon the findings of the court i t  
appears that  a majority of the Toters of the town did not vote for the 
issue, plaintiff is entitled to have the temporary order restraining the 
issuance of the bonils made permanent, even in the absence of a specific 
finding by the court that a majority of the qualified voters of the town 
failed to vote for the issuance of the bonds. 

APPEAL by  plaintiffs f r o m  judgment dissolving restraining order en- 

tered by TT'illiczn~s, J., a t  Chambers  in Sanford,  on 11 J u l y ,  1935. F r o m  

JOIIXSTOX. Reversed. 

ParX.er cC. LCIP ( ~ n d  Po11 CF Ev ian l t e l  for  p l a i n f i f s ,  appe l lan f s .  
.Ihell ci? Shepctrcl for  d e f e n d a n t s ,  appellees.  

SCHESCK, ,T. This  was a n  action instituted by plaintiffs, citizens and  

taxpayers  of the town of F o u r  Oaks, to  restrain t h e  issuance of bonds 

of said town f o r  the  purpose of constructing water  a n d  sewerage systems, 

respectirely, i n  said town without  the approval  of a major i ty  of the  
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qualified voters of said town cast a t  an  election held for that  purpose. 
I t  is the contention of plaintiffs that  for said bond issue to be valid 
tlie approval of a majority of the qualified voters of said town was neces- 
saly, in compliance with the provisions of chapter 211, section 57, P r i -  
vate LRTYS of 1929, amending the charter of said town; it is the conten- 
tion of the defendant town commissioners that  said Private Laws did 
not apply, but that  the election mas governed by the general law con- 
tained in C. s., 2948 ( I ) ,  being a par t  of the Municipal Finance Act of 
1917, as amended, under which only the affirmative vote of the majority 
of the voters voting was sufficient. 

Section 57, chapter 211, Private Laws 1929, amending the charter of 
the town of Four  Oaks. ~ r o v i d e s :  "That the board of commissioners , L 
shall not issue the said bonds nor any of them nor levy nor collect said 
tax until i t  shall have been authorized and empowered to do so by a 
majority of the qualified voters of the town of Four  Oaks a t  an election 
to be held a t  such time as said board may appoint of which election 
notice shall be given . . ." 

The Municipal Finance Act of 1917, as amended, CI. S., 2948 ( I ) ,  
provides: "If however, the bonds are to be issued for necessary ex- 
penses, the affirmative vote of the majority of the voters voting on the 
bond ordinances shall be sufficient to make it operative, in all cases 
where the ordinance is required by this act to be submitted to the voters." 

On 2 May, 1938, the defendant commissioners adopted two ordinances, 
one for the issuance of bonds for the construction of a water system, and 
the other for the issuance of bonds for the constructioii of a sewerage 
system. I n  the first of these ordinances it was provided: '(Section 7 .  
This ordinance shall take effect when approred by the voters of the town 
of Four  Oaks, N. C., at an  election to be called and held as prorided for 
in the town charter and the Municipal Finance Act, 1921." And in the 
second ordinance it was provided: "Section 6. This ordinance shall 
take effect when approved by the voters of the town of Four  Oaks, K. C., 
a t  an election to be called and held as p r o ~ ~ i d e d  in the Municipal Act, 
1921, and the town charter as amended by legislative act, 1939." 

I n  the ordinance adopted by the board of commissioners of the town 
of Four  Oaks calling for an  election to pass upon the issuance of bonds 
for the construction of a water system and sewer system, respectively, 
tlie following appears: "Whcreas i t  is necessary that  the town of Four  
Oaks raise or furnish 55 per cent of said project, the estimated cost of 
the project being $80,000, and whereas i t  is required by the charter of 
the town of Four  Oaks as amended by the North Carolina Legislature 
in Session of 1929, that  an election be held in said town for the purpose 
of voting for improvements or against improvements of this nature, a 
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majority of the qualified votes in said town being necessary for the issu- 
ance of general obligation bonds for the purpose of making improve- 
ments as asked in said application referred to above." 

The notice of the election posted and published by the board of com- 
missioners contained the following: "Pursuant to the provisions of 
chapter 211 Public Local and Private Laws 1929 Session of the Xor th  
Carolina Legislature, notice is hereby given that  an  election mill be held 
in Four  Oaks, Xor th  Carolina, on Tuesday, 2 1  June,  1938, for the 
purpose of voting for or against a water and sewer system for said town, 
it being proposed to issue bonds in an  amount not exceeding $44,000, 
same to be supplemented by a grant  of $36,000 from the Public T o r k s  
Administration, said bonds not to bear interest a t  a greater rate than 
6 per cent and to be retired within 30 years. Those favoring a water 
and sewer system and the issuance of said bonds will vote 'Inlprove- 
ments7 and those not favoring same mill rote 'No Improvements.' A 
majority of the qualified voters of the town of Four  Oaks must vote for 
'Improvements' in order for the bonds to be issued and the system 
installed." 

I n  his Honor's judgment dissolving the restraining order there ap- 
pears the fo l lo~i~iag  : "And the court being of the opinion that  said elec- 
tion was called and held under the Xunicipal  Finance Act and that  
bonds for water and sewerage construction constitute a necessary expense 
of the town of Four  Oaks and that  an  affirmative vote of the majority 
of the voters voting is sufficient to carry said election." The plaintiffs, 
appellants, make this conclusion of law the subject of a n  exceptive 
assignment of error in the following language: "1. For  that  the trial 
court erred in holding, as a matter of lam, that  said election was called 
and held under the Municipal Finance Act and that  an  affirmatire vote 
of the majority of the voters voting was sufficient to carry the election." 
MTe are constrained to sustain this assignment. 

TTc are of the opinion, and so hold, that  it  appears from the record 
that  the election x a s  held pursuant to the provisions of the Municipal 
Finance Act of 1917 and of the charter of the town of Four  Oaks, 
chapter 211, Public-Local Laws of 1929. To what extent the prorisions 
of the Finance Act and of the charter, respectively, were followed, or 
intended to be followed, is unnecessary for us to decide, but we do decide 
that the provision of the charter that  the board of commissioners shall 
not issue bonds until it  shall have been authorized and empowered so to 
do by a majority of the qualified voters of the town was follo~ved, and 
was intended to gorern the election when the same was called. There- 
fore, if there was only a majority of the votes of those voting cast for 
the issuance of the bonds, instead of a majority of the votes of the quali- 
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fied voters of the town of Four  Oaks, the bond issue fail13d to obtain the 
majority required, and the judgment dissolring the restraining order was 
erroneous. 

II is  Honor does not find specifically that  a majority of the qualified 
voters of the town of Four  Oaks failed to vote for the issuance of the 
bonds, but is content to find that  such majority was not necessary, and 
that  a majority of those voting was sufficient to authorize the issuance 
of the bonds, and that  such latter majority mas obtained. However, 
from the record and other findings by his Honor i t  is apparent that  the 
vote of a majority of such qualified voters was not obtained for the bond 
issue. 

According to paragraph fourth ( b )  of the defendant's answer and the 
affidavit of S. N. Boyette, registrar of the election, in1,roduced by the 
defendants, the total number of registered voters i n  th13 town of Pour  
Oaks mas 263. H i s  Honor in the judgment finds that  143 votes were cast 
for the bond issue, but that  7 of the votes so cast were cast by disqualified 
voters and were illegal, leaving the net number of 136 qudified registered 
votes cast for said bond issue. H i s  Honor further finds that  71 votes 
were cast against the bond issue, that  1 6  qualified rotem were stricken 
from the registration book who were entitled to vote and would have 
voted against the issue if allowed to vote, :md that  10 qualified voters 
were denied registration who would have registered and voted against 
the issue if permitted to do so, making a total of 97 rotes cast and that  
mould have been cast against the bond issue. B y  adding the 16  voters 
whose names were wrongfully stricken from the registration book and 
the 10 qualified voters denied registration to the 263 voters on the books 
the result is a total of 289, and by subtracting therefrom the 7 affirma- 
tive votes found to be illegal there is left a net total of 282 qualified 
voters of the town of Four  Oaks. The  136 legally qualified votes cast 
for the bond issue falls short of a majority of the 282 qualified legal 
voters by 6. 

The provision of the charter of the town of Four  Oaks requiring a 
majority of the qualified voters to approve a bond issue should have been 
applied and the restraining order against the issuance and sale of the 
bonds for the construction of the water and sewer systems should have 
been made permanent. 

Fo r  the reasons given, the judgment below is 
Reversed. 
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MRS. BEIITIE T. GOITER .\XD I I u s s ~ s u ,  F. G. GOITER. T. TOKS OF 
C'LATTOS as11 R. U. EARBEH. SHERIFF OF J O H S S T O S  C O U S T Y .  

(Filed 19 October, 1935. ) 

1. Assistance, Writ of, 3 1-Grounds for writ of assistance in general. 
A writ of assistalicc issues from n court linring eqnitable jnrisdictiol~ 

to enforce its decrees or orders conferriiig a clear right to tlie preseiit 
possession ur enjoyrneiit of r d  property, and ordinarily it issues only on 
motion after due notice and against l~arties or persoils bouild by  the terms 
of the decree. 

2. Process 3 4-When original summons is not kept alive by alias and 
pluries summons, it works discontinuance of action as to that partx. 

When a party is not served with original summons, and process against 
hcr is not kept alire by nl iav  and p1uric.s summons as required by statute, 
C.  S., 480, it works a discoiitinuaiice of the action as to her, :lilt1 sninrnons 
thereafter served constitutes a new actior~ as of that date. C. H., 481. 

3. Assistance, Writ of, § 1:  Taxation 42--Held: 3Iunicipality failtd to 
show right to writ of assistance for land sold for taxes. 

TVhcre one of the tenants ill coinnion in lands corivcys lirr interest 
tlierein prior to the iilstitntion of tax forwlosure suit against her by tlie 
service of summons, it would seem that tlie purchaser from the tc.nant is 
not Iwuiid by tlie judgment in tlic t ax  foreclosure suit, and the inunici- 
pality foreclosing the taxes is not rntitletl to a writ of assist:rnce for 
possession of the lands. 

APPEAL by plaintiff from Harris, J., a t  Chambers, 2 July,  1938. From 
JOHKSTOX. 

Ciri l  action to restrain execution of writ of assistance. 
The uncontroverted facts are substantially these : 
The town of Clayton, on 30 September, 1935, instituted an  action in 

the Superior Court of Johnston County for the foreclosure of real estate 
tax sales certificates for taxes listed in the name of Ashley Horne estate 
for the years 1928 to 1932, both inclusive. 

At that  time the heirs a t  law of -ishley H o m e  were Chas. Tt'. IIorne, 
Mrs. W. 11. Pr iddv and Mrs. E. H. McCullers. Chas. TV. Horne mas 
then in bankruptcy and C. -1. Gosney was the trustee in charge of the 
bankrupt's estate. Dr.  E. H. McCullere, Melba Misenheimer and I. RT. 
Farmer, receiver, had acquired the interest of Mrs. NcCullers. C. A. 
Gosney, as trustee, Mrs. W. 11. Priddy, Dr. E. 1%. McCullers, Melba 
Misenheimer and I. W. Farmer,  receiver, were named defendants. I n  
due time summons was served upon all of them except Mrs. Priddy, who 
was not served until 14  February, 1938. I n  the meantime no d i a s  or 
pluries sumnlons had issued for her. Interlocutory judgtnent was en- 
tered on 21 March, 1938. Sale was had on 20 April, 1838. The town 
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of Clayton became the purchaser and the sale was confirmed and deed 
executed and delivered to the town and filed for registre.tion on 2 May, 
1938, and registered the next day. 

On 13 November, 1936, C. A. Gosney, as trustee in bankruptcy of 
Chas. W. IIorne, sold and conveyed the interest of Chas. W. Horne in 
the real estate in question to the plaintiff therein, Mrs. Eiertie T. Gotver, 
who then went into, and has since continued in actual possession of the 
real estate. 

On 28 January, 1938, Jas. D. Parker and Norman C Shepard, com- 
missioners, under a judgment of the Superior Court of Johnston County 
in a special proceeding entitled, "Swannanoa H. Priddj  e t  al. v. C.  A. 
Gosney e t  al.," sold and conveyed to Mrs. Bertie T. Gower all of the 
interest of the heirs in and to the real estate in question, deed for which 
was filed for registration on 30 April, 1938, and registered on 2 May, 
1938. 

The plaintiff, Xrs.  Bertie T. Gower, was not a party to the tax fore- 
closure suit hereinabove described. 

Writ of assistance issued on 12 May, 1938. 
Thereupon temporary injunction was obtained against the execution of 

the writ. From judgment dissolving the injunction to the end that the 
writ be executed, plaintiffs appealed to the Supreme Ccurt, and assign 
error. 

J .  M.  Broughton, J .  A. Narron, and Wrn. H. Yarborough, Jr., for 
plaintiffs, appellants. 

Abell & Shepard and Ed. F. Ward for defendants, ap,oellees. 

WINIIORNE, J. On this record writ of assistance will not issue. 
"The writ of assistance, in its ordinary acceptance, is one issuing from 

a court having general equitable jurisdiction for the enforcement of 
decrees or orders conferring a right to the present posscmion or enjoy- 
ment of property. I t  usually issues on motion after notice duly served, 
when the right thereto is clear, and, as a rule, only against parties or 
persons bound by the terms of the decree," Hoke, J., in Clarke v. Ald- 
ridge, 162 N. C., 326, 78 S. E., 216. Knighf v. Houghtalling, 94 N. C., 
408; Coor v. Smith, 107 N. C., 430, 11 S. E., 1089; Exum v. Baker, 115 
N .  C., 242, 20 S. E., 448; Wagon Co. v. Byrd, 119 N .  C., 460, 26 S. E., 
144; Lee v. Thornton, 176 N. C., 208, 97 S. E., 23; Bank v. Leverette, 
187 K. C., 743, 123 S. E., 68; Warehouse Co. v. Willis, 197 N. C., 476, 
149 S. E., 679. 

Here, while Mrs. W, M. Priddy was named a party defendant to the 
tax foreclosure suit, she was not served with original s,ummons. The 
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process was not kept  a l i ~ e  by  ul ius  and  p l u ~ i e s  summons as  required by 
statute. C. 8.. 430. This  norked  a discontinuance of the action as  to  
her. S u n i n ~ o n i  serrccl thereafter  constituted a new action agaii1.t her, 
"beginning n-l~ell the sunlmons was issuedn-14 February ,  1935. C'. S., 
451. 

P r i o r  thereto, on 23 J a n u a r y ,  1835, the  interest of Mrs. P r i d d y  had  
been sold and  conveyed to plaintiff, X r s .  Bert ie  T. Goner ,  by t h r  com- 
missioners, P a r k e r  and Shepard.  Therefore, i t  would seem tha t  a t  
least i n  so f a r  as  tha t  interest is conceraed, the  plaintiffs would not be 
bound by the judgment i n  the said t ax  foreclosure suit.  Hence, teited 
by the a b o w  stated rule of  la^, i t  does not appear  t h a t  the  t o n n  of 
Clayton has a clear r ight  to  the  possession of the  real estate ill ques- 
tion-and there is error  i n  dissolving the  injunction. 

Other  questions discussed i n  briefs here need not now be considered. 
T h e  judgment below is 
Reversed. 

GEORGE WORLET AND WIFE, IIAZEL WORLET, v. A. K. WORLET. 

(Filed 19 October, 1035.) 

1. Mortgages 5 30b-Power of sale in mortgage is contractual. 
While a mortgagee is entitled to foreclose same upon default in p 1 ~ -  

ment of ;III interest installment when due. when authorized by the instru- 
ment, notwithstanding that the notes secured are not dnr, the right to 
foreclose is contractual, and default mnst hare occurred strictly within 
the terms of the instrument conferring the right to foreclose in order to 
entitle the mortgagee to pursue this remedy. 

2. S a n l r H e l d :  Under the terms of the mortgage involved, the mortgagee 
w a s  not entitled to foreclose prior to maturity of the first note. 

The firct note secured IIS the mortgage in qnertion provided that interest 
thcreon shoultl be due and payable annnally, but the tllle date of the note 
was approximately 18 ~nonthr  from dntr of its r s c ~ c ~ ~ t i o n .  The mortgage 
prorided that the mortgagee might foreclow upon default in payment of 
any part of the note or ~ n t e r e i t  a t  mntur~ty. Iftld: Regardless of whether 
interest on the note was payn1)le 1111der its terms a year from i t i  date, tlie 
power of cale contained in the mortgage provided for foreclowre u ~ o n  
default a t  "maturity" of the note, and advertisement mndr more than n 
year after the execution of tlie in<trurnent hut prior to the maturity of 
the first note, is premature. 

3. Mortgages 5 39-Question of damages for \wongful advertisement 
held for jury. 

Where a mortgagee establishes that tlie lands were advertised for sale 
under foreclosure prior to default giving the mortgagee the right to fore- 
close, he establishes a cause of action, and evidence of some loss and 
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inconvenience resulting therefrom justifies the submission of the issue of 
damages to the jury, and the refusal of the trial courl. to set aside the 
verdict in his favor will not be held for error. 

APPEAL by defendant from B u r r i s ,  J., at February Term, 1938, of 
JOIIKSTON. S o  error. 

Action to recover damages for wrongful advertisement of plaintiffs' 
land in  attempted foreclosure of defendant's mortgage. 

Issues submitted to the jury were answered in favor of the plaintiffs 
and damages assessed in the sum of $200.00. From judgment on the 
verdict defendant appealed. 

A. X. T o b l e  for plaintif fs,  appellees. 
P a r k e r  & Lee  for de fendan t ,  appel lant .  

DEVIK, J. Appellant's principal assignment of error relates to the 
court's instruction to the jury that  a t  the time of the advertisement there 
had been no default in the payment of the notes secured by defendant's 
mortgage. 

I t  was admitted that  on 21 May, 1935,  lai in tiffs for. value executed 
and delivered to defendant four notes, each in  the sum of $60.00, due 
respectively 1st days of Kovember, 1936 to 1939, inclusive, and a t  the 
same time to secure said notes executed a mortgage on described land. 
I t  was provided in  the mortgage that  "if default be made in the payment 
of said bonds or the interest on same, or any part  of either a t  maturity," 
it should be lawful for the mortgagee to sell said land after due adver- 
tisement. The first note is i n  words and figures following: "$60.00. On 
or before November lst ,  1936, with interest from date a t  6% per annum, 
we promise to pay to the order of A. K. Worley, Sixty and No/100 
Dollars, for value received. Interest due and payable annually. George 
Worley (Seal)-Hazel Worley (Seal)." 

I t  was admitted that  no interest was paid a t  the end of one year from 
the date of execution of the notes, and that  on 5 June, 1936, defendant 
advertised the land for sale under the power contained in the mortgage. 
Sale was enjoined, and the notes eventually paid in full. This action 
is to recover damages for losses sustained by plaintiffs on account of the 
premature and unlawful advertisement of their land. 

The question arises, Did the defendant have the right to institute fore- 
closure proceedings upon failure of plaintiffs to pay interest on 21 May, 
19362 I f  not, a cause of action would lie and plaintifis be entitled to 
recover for injuries proximately resulting. 

I t  has been uniformly held that where the mortgage authorizes a sale 
upon failure to pay the notes or bonds secured, or the interest thereon, 
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or any par t  of either a t  maturity, the mortgagee has the right to fore- 
close upon failure of payment of any installment of interest when due, 
and that it is not essential to the power of sale that  all the notes be due. 
Capeharf u. Deftr ick,  91 S. C., 344; X i f c k i n  u. Grartdy, 101 S.  C., 86, 
7 S. E., 663; Gore c. Dauis, 124 N. C., 234, 32 S. E., 554; Sanderlin 
1;. Cross, 172 S. C., 234, 90 S. E., 213; .Miller v. Marriner, 187 S. C., 
449, 121 S. E., 770; Raper 1 , .  Coleman, 192 3. C., 232, 134 S. E., -181. 

The power of sale in a mortgage is contractual, and in its exercise the 
terms and conditions contained in the mortgage must be strictly complied 
~ i t l i ,  unless inconsistent with the statute. Eubnnlis v. Becfon,  158 S.  C., 
230, $3 S. E., 1009. "The court carmot shorten the time on which the 
parties have expressly agreed." Raper c. Coleman, supra; IIarshaiv 
v. ,lfcIiesson, 66 S. C., 266. 

Applying the applicable principles of law deduced from the authorities 
cited to the facts in the instant case, i t  appears that  the note quoted 
above recites that  i t  shall becoine due and payable 1 Sovember, 1936, 
with interest from date (21  May, 1935)) and that  a t  the bottoni of the 
note is added the words, "interest due and payable annually." However, 
the power of sale in the mortgage is authorized only if default be made 
in the payment of the note or the interest on same, or any part of either 
a t  maturity. Vh i l e  there is ground for appellant's position that  the 
words "interest due and payable annually" indicate the intent of the 
parties as expressed in the note that  interest be paid one year after the 
date of the note, we think the language in which the power of sale is con- 
ferred in the mortgage, in case of default, limits the right to sell to the 
maturity of the note. I t  is espressly provided that  the power of sale 
may be exercised only in case of default in the payment of any part  of 
the note or interest a t  maturity. The word "maturity" could only refer 
to the due date of the note, that  is, 1 November, 1936. To authorize a 
sale the default must h a ~ e  been within the terms of the mortgage. 
Brown 7j. Jennings, 158 S. C., 155, 124 S. E., 150. The ruling of the 
court below will be upheld. 

There was evidence that  the plaintiffs suffered some inconvenience and 
loss, caused by the wrongful advertisement of their land for sale, in the 
attempt to foreclose defendant's mortgage thereon. This was sufficient 
to justify the submission of the issue of damages to the jury and the 
refusal of the trial judge to set aside the verdict will not be held for 
error. The triers of the facts have determined the controverted issues, 
and in the trial TI-e find no prejudicial error of which the defendant can 
complain. 

S o  error. 
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ALICE XcGEE SJIITII v. CAROLISA COACH COJIPAST. 

( Filed 19 October, 1938. ) 
1. Trial s 2 2 k  

Upon motion to nonsuit, the evidence must be viewed in the light most 
favorable to plaintiff, giving her the benefit of every reasonable intend- 
ment and inference. 

2. Automobiles 88 13, lbg-Evidence that driver failed to signal his inten- 
tion to stop held sufficient for jury on issue of negligence. 

Plaintiff's evidence tended to show that she was driving her automobile 
on the highway following a bus going in the same direction, that the bus 
driver suddenly stopped the bus without giving the signal required by 
C. S., 2621 (59) .  Hcld: The evidence was sufficient to be submitted to the 
jury on the issue of negligence notwithstanding evidence tending to show 
a sudden emergency making such stop imperative, and that the bus was 
equipped with signal lights that lighted when the brake was applied, such 
evidence being for the jury and not the court on defendant's motion to 
nonsuit. 

3. Automobiles §§ 11, 18g-Evidence held not to show that plaintiff's 
failure to see if she could pass bus in safety was proximate cause of 
in jury. 

Evidence that  plaintiff started to pass defendant's bus going in the same 
direction, saw a car approaching from the opposite dirwtion, and pulled 
her car back in line behind the bus, and thereafter struvk the rear of the 
bus when it  stopped without signal, i s  held not to show contributory negli- 
gence barring recovery a s  a matter of law for failure of plaintiff to ascer- 
tain she could not pass the bus in safety before attempting to do so, since 
the evidence does not show that  such failure was a pxosimate cause of 
the injury. 

4. Automobiles §§ Ob, 18-Whether plaintiff failed to keep proper dis- 
tance behind bus held for jury under the evidence. 

Plaintiff's car hit the rear of defendant's bus when the bus suddenly 
stopped without warning on the highway. Defendant moved to nonsuit 
upon the ground that  plaintiff's evidence showed contributory negligence 
as  a matter of law for failure of plaintiff to keep a rerisonable and pru- 
d m t  distance behind the bus, a s  required by statute, Michie's Code. 2621 
(57). Plaintiff testified that she was driving her car a t  about 40 miles per 
hour behind the bus and that she could see the pavement between her car 
and the bus for a distance as  fa r  a s  from the witness stand to the jury 
box. H c l d :  Whether, under the circumstances, this \\as a shorter dis- 
tance than was reasonable and prudent, was for the jury. 

5. Automobiles §§ 12a, lbg-Whether speed of 40 miles per hour was 
negligent under the circumstances held for jury. 

Defendant moved to nonsuit for that  plaintifYs evidence that she was 
traveling about 40 miles per hour established contributory negligence as  a 
matter of law. Held: Such speed is neither negligence per se nor prima 
facie evidence of negligence, and whether it  was negligent under the 
circumstances was a question for the jury. 

STACY, C. J., and BARNHILL and WINBORNE, JJ., dissent. 
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, ~ P P E A L  by defendant from I l a r r i s ,  J., a t  April Term, 1938, of 
JOHXSTON. S o  error. 

R o y a l l ,  G o s n e y  & S m i t h  a n d  d b e l l  & S h e p a r d  for  plainti , f f ,  appel lee .  
J .  111. B r o u g h t o n  for  d e f e n d n n f ,  a p p e l l a n f .  

SCHENCIC. J. This is an action to recorer damages alleged to have 
been proximately caused hy the negligence of the defendant in bringing 
about a collision between a passenger automobile operated by the plain- 
tiff and a bus operated by the  agent and servant of the defendant on 
Highway S o .  10 between Garner and Raleigh. The usual issues of 
negligence. contributory negligence and damage were submitted and all 
answered in favor of the plaintiff. From judgnient predicated on the 
verdict the defendant appealed, assigning but one error, namely, that the 
court erred in disallowing its motion for judgment as of nonsuit made 
at the close of the plaintiff's evidence and renewed a t  the close of all 
the evidence. C. S., 567. 

The bus of the defendant and thc automobile of the plaintiff were 
both proceeding in a northn-ardly direction toward Raleigh and the 
plaintiff's automobile collided with the rear end of the defendant's bus, 
causing said automobile to leave the highway with resulting personal 
injury to the plaintiff and damage to her automobile. The evidence 
viewed in the light most favorable to the plaintiff, giving her the benefit 
of every reasonable intendment and inference, which we must do upon a 
demurrer to the evidence, tends to show that  the plaintiff was driving 
behind the defendant's bus, that  she attempted to pass the bus, but upon 
pulling her automobile to the left preparatory to passing she saw a car 
approaching from the opposite direction, and pulled her automobile 
back behind the bus, and while driving a t  a rate of speed of about 40 
miles per hour, in a reasonable distance of the bus, the bus was suddenly 
stopped without any signal being given by the driver of the bus of his 
intention to stop, and as a result of the sudden stopping of the bus the 
plaintiff mas unable to stop her automobile in time to avoid a rear end 
collision therewith. 

C. S., 2621 (59) ,  provides that  "the driver of any vehicle . . . 
before . . . stopping . . . shall first see that  such movement 
can be made in safety . . . and whenever the operation of any siich 
vehicle may be affected by such movement shall give a signal as required 
in this section plainly visible to the driver of such other vehicle of the 
intention to make such movement. . . . Whenever the signal is 
given the driver shall indicate his intention to . . . stop . . . 
by extending the hand and arm from and beyond the left side of the 
vehicle . . . hand and arm pointing d o w ~  . . . ,, 
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There is evidence tending to show that  no signal was given before the 
bus was brought to a sudden stop. While there is evidence introduced 
by the defendant tending to show a sudden emergency making such stop 
imperative, and that  the bus mas equipped with signal lights that  lighted 
when the brake was applied, this evidence was for the consideration of 
the jury, and not of the court upon a motion for judgnwnt as of nonsuit. 

nTe hold that  there v-as sufficient evidence to be submitted to the jury 
upon the first issue. 

The defendant contends, however, that  eren if i t  he conceded that  
there mas sufficient evidence to be submitted to the jury on the first i,ssue, 
the plaintiff's own evidence establishes, as a matter of lam, contributory 
negligence. 

The defendant's first contention is that  it is shown l ~ y  the plaintiff's 
own testimony that  she was negligent in not ascertaining that  a car was 
approaching from the opposite direction before attempting to pass the 
bus. This contention is untenable for the reason that  : t  cannot be held 
as a matter of law tha t  her failure to first ascertain the amroach  of . A 
another car from the opposite direction was the proximate cause of the 
plaintiff's in jury  and damage. 

The defendant's second contention is that  the plaintiff was contribu- 
torily negligent, as a matter of law, for the reasbn that  her own testi- 
mony showed she was driving too close behind the bus. This contention 
is likewise untenable. K. C. Code of 1935 (Michie), 2621 ( 5 7 ) )  pro- 
vides: "The driver of a motor vehicle shall not follo~5 another vehlcle 
more closely than is reasonable and prudent with regard for the safety 
of others and due regard to the meed of such vehicles and the traffic - 
upon and condition of the highway." The evidence most favorable to 
the plaintiff upon this aspect of the case is the testimoqy of the plaintiff 
that  she could see the pavement between her automobile and the bus for 
a distance as f a r  as from the witness stand to the jury box, and whether 
this was a distance shorter than was reasonable and prudent, having 
regard for the traffic and condition of the highway, was a question for 
the jury. 

The defendant's third contention is that  the  lai in tiff's testimonv shows 
she was operating her automobile a t  a negligent rate of speed. The 
plaintiff's testimony is to the effect that  she was driving about 40 miles 
per hour. Driving 40 miles per hour is neither neglijgence per  se nor 
p r i m a  facie evidence of negligence. Whether such driving was negli- 
gent under the circumstances under which the plaintiff was operating 
her automobile was a question of fact to be ascertained hy the jury. 

While the evidence adduced by the defendant presents, a sharp conflict 
with that of the plaintiff and the jury might have been fully warranted 
in answering either the first or second issue in favor of the defendant, 
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~r-e cannot  hold a s  a mat te r  of l a w  t h a t  the  eridence was such as  to impel 
the court t o  allov- the defendant 's motion f o r  judgment as  of nonsuit 
based upon a demurre r  to  all  of the  evidence. 

S o  error .  

STACY, C. J., and BARSHILL and  VIS~ORSE, SJ., dissent. 

ST.ITE T-. CHARLIE JIILLER. 

(Filed 10 October, 1835.) 

1. Criminal Law § iie-When statement has becon~e  case on appeal by 
agreement, t r ia l  conrt is without authority t o  change it. 

When tlie solicitor accepts scrxicc of cnbe on nppe:ll hy defendant, mid 
tlierenfter agrees tlint the stntement a <  served shoultl constitute the c,I&e 
on appeal, i t  becomes the cnse on nppenl, C. 8 ,  643. and, in connection 
nit11 the record, may nlone be considered ill tletcrinining tlie rights of the 
parties, and motion by the Stnte for cevtroixrr to the end that the caw on 
nppenl may be corrected must be denied, tlie trial court being without 
anthority to change tlie case on nppenl fixed by agreement, even t l io~~gli  
regarded hy him ns erroneous. 

2. Foimication and Adultery 9 %Record evidence held insufficient to  
o v e ~ ~ r n l e  nonsuit on charge of fornication and adultery. 

The e~ idence  nppenring in tlie record on tlie charge of fornication and 
ndnltery that defendant and the wommi in qncstion were seen togctlier 
in pnhlic plnces on nnmcrous occnqions, i s  Iicltl insnfTicielit to overrule 
tlefcndnnt's motion to nonsuit on the charge. C. S.. 4343, it nppenring from 
tlie c.:~sc on appenl thnt other eritknce relating to tlie charge wa,q esrlntletl 
on defentlnnt's objection. 

;IPPEAL by defendant f r o m  Rolrssetr~r,  J., a t  August  Term,  1!)35. of 
WILKES. 

Criminal  prosecution on indictment f o r  fornicat ion and adultery. 
C. S., 1343. 

Terd ic t  : Gnil ty of fornication and  adulterg. 
J u d g m e n t :  Fif teeu months i n  jail  to  be worked on the public roads 

under  the supervision of the  S ta te  IIiglln-a- and I'ublic K o r k s  Com- 
mission. 

Defendant  appeals to  the Supreme Cour t  and  assigns error .  

-1ftortzey-C;e,zernl IlIcIlIzrUnn a n d  A s s i s t a n t  A f f o r , ~ c y s - G e n e r a l  R r z r f o n  
a n d  TTre f fnch  f o r  f h e  S f r r f c .  

T r i v e f f e  cC H o l s h o u s e r  a n d  T T h i c k e r  R. TT7licX.cr for  d e f e n d r r n f ,  n p -  
p e l l a n f .  
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WIKBORNE, J. IS the defendant entitled to judgment as of nonsuit? 
On this record, Yes. 

Defendant was charged in three separate bills of indictment with the 
crimes of ( 1 )  fornication and adultery with one Hazel Church, ( 8 )  
prostitution and assignation and aiding and abetting prostitution and 
assignstion, ( 3 )  public cursing. By consent, the three cases were con- 
solidated for the purpose of trial. The  jury acquitted defendant on the 
charges in the second and third bills of indictment. Following the im- 
position of sentence on verdict of guilty under the first bill, and notice 
of appeal given in open court, defendant, within the time allowed, pre- 
sented to the solicitor of the judicial district for acceptance of service, 
and the solicitor accepted service of statement of case on appeal. Four  
days later the solicitor agreed that  the statement as served should con- 
stitute the case oil appeal to the Supreme Court. 

At the call of appeals from the 17th Judicial District, on 28 Septem- 
ber, 1938, the Attorney-General suggested a diminution of the record, 
and moved for ccr f io rur i  to tlie end that the case on appeal might be 
corrected by the tr ial  judge with respect to a ruling on evidence. The  
case on appeal shows tliat the State offered evidence tending to show 
that late onc evening Sheriff Doughton discovered Hazel Church and 
tlie defendant i n  a tourist cabin-she in bed and he partially undressed; 
that  defendant's objection to this testinlony was sustained on the charge 
of fornication and adultery and using profane language, but overruled 
as to the other charges, and defendant excepted. The State contends 
that the trial judge overruled the objection as to the charge of fornica- 
tion and adultery, but sustained it as to the other charges, and that, if 
permitted to do so, the trial judge d l  make the correction. The motion 
nlust be denied. S. 2 ' .  LIIoorc, 210 N. C., 686, 188 S. E., 421. The tr ial  
judge is without authority to change the appellant's case on appeal, 
though regarded by him as erroneous, when that case has l~ecome the case 
on appeal. Under C. S., 643, if tlle case on appeal as served by the 
appellant be approved by the respondent or appellee, it  bwomes the case 
and a part  of the record on appeal, and, in connection with the record, 
may alone be considered in determining the rights of the parties in- 
volved in the appeal. S. v. I J u m p h r e y ,  186 S. C., 533, 120 S. E., 85 ;  
6'. I . .  r'c~lwzore, 189 N. C., 538, 127 S. E., 599; C'arfer  v. B r y a n t ,  199 
S. C., 704, 155 S. E., 602; S. v. B a y ,  206 IT. C., 736, 175 S. E., 109;  
d b c r n e t h y  c. B u r n s ,  210 S. C., 636, 188 S. E., 97;  S. c. J ioore ,  supra .  

The appeal must be heard and determined on the agreed case appear- 
ing in the record. 111 that  respect the Attorney-General frankly eon- 
cedes tliat the sufficiency of the evidence to take the case to the jury on 
the charge of fornication and adultery depends upon the admissibility 
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of the evidence of Sheriff Doughton, which the record shows mas ex- 
cluded on defendant's obiection. Without it,  the evidence is insufficient 
to support the rerdict. The rest of the evidence to sustain the court's 
denial of motion for judgment as of nonsuit consists of instances where 
vitnesses saw the defendant and IIazel Church together, sometimes by 
day and sometimes by night, but always on the street or in public places 
or in the defendant's truck, but not under circumstances tending to show - 
conduct condenined by the statute on fornication and adultery. C. S., 
4343. 

The judgment below is 
Reversed. 

STATE r. ADAM JOI-ISSOS. 

(Filed 19 October, 1938.) 

Courts 39 2a, 7-Mayor's court held without jurisdiction of charge of 
operating motor vehicle under influence of intoxicating liquor. 

Defendant was tried in the mayor's court of Sorth JVilliesboro on 
charges of operating a motor vehicle while nnder the influence of intosi- 
eating liquor and recliless driving. On appeal to the Superior Cowt, 
judgment was pronounced exceeding that permitted for the offense of 
reckless driving alone. I I c l d :  The mnyor'h court was withont jurisdiction 
of the charge of operating a motor vehicle while under the infl~~enccl of 
intoxicating liquor, mid even conceding it had jurisdiction of the charge of 
reckless driving, the sentence escecdctl thnt permitted for that offense, 
and the trial of defendant in the Superior Conrt upon the \varrants, nith- 
out a bill of indictment first being found and returned was n nullity. 
C11. 144, Private Lams of 1013; C. S., 2G21 (102). 

APPEAL by defendant from P l ~ s s ,  J., at  March Term, 1935, of WILKES. 
Remanded. 

This is a criminal action tried on warrants issued by the mayor of 
North Wilkesboro. The defendant m s  tried in the mayor's court of 
said tolvn under two warrants in which he was charged with the crime 
of reckless driving and the crime of operating a motor vehicle on the 
public highn-ays of S o r t h  Wilkesboro while under the influence of in- 
toxicating liquors. H e  was conricted on each of said charges and he 
appealed from the judgments pronounced. I n  the Superior Court, there 
being certain other charges against this defendant and one Green John- 
son, a l l  of the cases were consolidated for trial. The jury returned a 
verdict against this defendant of guilty of operating a car ~vhi le  under 
the influence of liquor and of reckless driving. I t  failed to agree as to 
the other charges and as to them a mistrial was ordered. 



320 IS T H E  SUPREVE COURT. 1214 

Froin judgment pronounced on the verdict of the j u r , ~  tlle defendant 
appealed. 

. I f f o r ~ c y - G c n c r n l  31c;lI~rllnn nnd dssistc-rnf A f forneys -Gencrn l  B r u f o n  
nud Tl'cfftrch f o r  /?1e Sfcctc. 

l ' r i r r f f e  LC IIolsholrscr o ~ t !  I Inyes  d IIa!jcs for d e f e ~ l d n ~ l f ,  n p p e l l a i ~ f .  

R S I ~ I L ,  T .  Tlie defendant in due time appeared and filed a motion 
in this Court to dismiss this action for that  the court below was ~vithout 
jwisdiction to t ry  the defendant and to impose sentence 1111011 tlie verdict 
rendered. 

I n  the court below the defendant was put to trial on the ~varrants  
issued by the mayor of S o r t h  Wilkesboro. S o  bill of inclietnlent was 
found nnd returned againit him. Tliis was permissible only in the event 
tlie ni:iyor of S o r t h  Wilkesboro had final ,jurisdiction under the war- 
rants issued by him. 

The cliarter of tlie town of S o r t h  Wilkesboro n-as revistd and amended 
by chapter 114, Private Laws 1913. B y  the terms of sail1 act tlle mayor 
of said town was constituted a special court with limited jurisdiction 
of criminal offenses occurring ~v i th in  the limits of said t3wn and ~vi th in  
two miles from the corporate limits thereof. Tliis statute in section 9 
enumerates in detail the several offenses of which the s a i j  court is given 
jurisdiction and provides further : " h d  all rnisdemeancrs as contained 
in chapter 81  of the Revisal of 1905 of North Carolina, and acts 
amendatory thereof, where tlie punishnient does not exceed a fine of 
91200.00 and in~prisonment for one year, and all crimes which under the 
common law are nlisdenleanors wherein the punishment is in the discre- 
tion of tllr court." A\meldnlcllts to said act, ch. 2S6, I'ril-ate La\\ l!il5, 
ch. 34, Pril-ate Laws Extra  Session, 1920, are not here nlaterial. 

Yeither reckless driving nor operating a nlotor reliicle while under tlle 
influence of intoxicating liquors is included in the list of offenses of 
\~hic l i  the mayor's court of North TVilkesboro i; given jurisdiction. 
Neitlicr offense is a comnlou law misdemeanor. Tlie punishment for 
operating a motor vehicle ~i-hile under the influence of liquor is not 
limited to a fine of not more than $200.00 and imprisonment for not 
more than one year. S. v. Jones ,  181 N.  C., 543. Reckless driving is 
defined and made a criminal offense under the motor 1-ef~icle law and is 
not an act amendatory of ell. 81, Revisal 1905. But e v m  if it  be con- 
ceded that  the mayor had jurisdiction of this charge t i e  sentence im- 
posed exceeds that  permitted by statute for the coinllission of this 
offense. C. S., 26" ( 1 0 2 ) .  The jurisdirtion of thc inavor \\as linlited 
to that of a committing magistrate. The trial of the defendant upon 
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the warrants ,  n-itliout a bill of indictment  first being f o u i ~ d  and  returned, 
was a nullity. 

T h i s  cause is remanded with directions t h a t  judgment be entered 
s t r iking out  the  fo rmer  judgment  and  tlie verdict of the j u r y  lierein. 
T h i s  is v i t h o u t  prejudice to tlie r igh t  of the  solicitor to  proceed under  
bills of indictment if he m a p  be so advised. 

Remanded. 

STATE r. CIIILIS J IOSCIIOURES.  

1. Intoxicating Liquor Of- 
A charge of u~ilnn-ful ~?ossession of i~~tos ica t ing  l i q ~ ~ o r s  for the lmrposc 

of sale and a charge of ~ui l :~\rful  sale of  intosic;~til~y liquors. C .  5..  3411 
( b ) ,  are  distinct charges of separate offrnscs, ant1 supl~ort acpnrate sell- 
tences hy the court on a general plcn of guilty. 

2. Sanie: Constitutional Law 3%Scntencc lrclcl not objectionable as 
imposing cruel or unusual punishment. 
h se~itence of iml>riso~iinent for 1s m o i ~ t l ~ s  on the first co1111t of mllnwfnl 

possession of intosicnt i~~y liquors for tlic purpose of sale, niicl a like sen- 
tcrice on tlie second cvtuit of unlnn-fnl sale of intoxicating liqnor.;, sn5- 
peudecl for fire years upon condition tlint (1efend:mt does not violate the 
criminal laws of the State, tloes not impinge tlie constitntional ~ r o r i i i o n  
against crncl or u~lusual pui~islinient. S. C. Coiistitutioii, Art. I, sec. 14. 

AITEIL h>- tlie defen thn t  f r o m  -liley, J., a t  F e b r u a r -  Term,  l93S ,  of 
B u s c o ~ r s ~ .  -1ffiymed. 

PER Cvnr n r .  T h e  defendant entered a general plea of guilty, and on 
the  first cowit i n  tlie v a r r a l i t  his  Honor  i~nposed  ientence of imprison- 
ment  f o r  1S niontlis to he assignccl to  labor under  the superr is ion a i d  
control of the  S ta te  I-Iighn a p  and  Publ ic  TTorks Commission, and on the 
second c o ~ u i ~ t  a s imilar  sentelice, coliimeilcing a t  the  expiration of the  
e e i i t e ~ ~ e e  on tlie first count, suspended f o r  f i re  years  upon condition t h a t  
the defendant does not r iolate  the cr iminal  laws of the  State. 

T o  the  judgment entered the  defendant rescrved exception and  ap-  
pealed, contending tha t  the  n-arrant charged but oiic oflelise and <up- 
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1)ortcd but one sentence. W i t h  this  contention n e  cannct  concur. T h e  
affidavit upon n.1iicli tlic n a r r a n t  n as 1)retlicatetl reads as  'ollons : "T. I<. 
Brown, being duly sworn, coniplains and s a p .  tha t  a t  and i n  said county, 
on, o r  about tlic 4 th  d a y  of I)ccwnbcr, 1937, Chr i s  Moschourcs did 
unln~vful ly,  willfully alld feloniously have a d  keep i n  his  possession 
f o r  tlw purpose of sale o r  bar ter  a quant i ty  of intosicsating whiskey. 
2nd Count-Cliris Moschoures on said date  a t  and i n  s l i d  county, did 
unlanful ly,  willfully barter,  sell, give a v a y .  furnish,  deliver, exchange 
and otlierwise tlisposc of intosicat ing liquors, con t ra ry  to the  f o r m  of t l ~ e  
s tatute ,  and  against t l ~ c  peacc ant1 digni ty of the State." T h e  first count 
clearly contains a cllargc of unlawful  poswrsion of intoxicating liquors 
f o r  the purpose of sale and the second coullr a charge o' unlan-ful sale 
of intosicat ing liquors. C. S., 3411 ( b ) .  These a re  distinct c l~arges  of 
separate  offelises, and  support  the separate  seiltences iliiposed. 

Defendant  also contends t h a t  the sentences inflicted c r l  el and  unusual  
punisliment i n  violation of Article I, see. 14, of the Co~ls t i tu t ion  of 
Sort11 Carolina, with which contention we like~vise cannot  concur. "It 
is equally ~ v e l l  settled t h a t  when n o  t ime is fixed by  tlie statute, this  
Cour t  will not hold imprisonment  f o r  two years cruel and  unusual." 
P. v. F w r i n g t o r ~ ,  1 4 1  S. C., 8 4 4 ;  S. c.  Dccnicls, 1 0 7  S. C. 285, and  cases 
there cited. 

T h e  judgment below is 
,\ffirn~ed. 

STATE T-. JIISSOS JIc.I;.iJIC. 

(Filctl 19 Octobcr, 1935.) 

1. Criminal Law a§ i i b ,  80- 

TYl~ilc failure of tlic rccortl to show the organization of the court or the 
jnristlictio~i tlicrrof \vilrriliits tlis~iiissal of the :1pl1cal. where a acrions 
clwstion is prcsentctl the Snl>rcme C o u ~ t  in its discretion may clisilllo\~ 
tlic motion to dis~iiiss. 

2. Bastards 5 3: C r i ~ i ~ i ~ i i ~ l  Law 5 56- 

T l ~ c  \vnrrniit in :I prosccntion ~uider  cli. 228. Public Lnn-s of 1033 
(JIicliie's Code, 2 T G  [:I] ) ,  ~inis t  nllcgc that  tlic failure o r  rcf~ianl of tle- 
fcntlnnt to support his illegitininte cliiltl m a  willful, and wl~cre it tloes 
11ot (lo so, dcfeiitlnl~t's niutioli ill arrest of jntlgiilclit slioul~l be nllonetl. 
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At to rney -Genera l  J I c 3 l u l l a n  a n d  Ass i s tan t  A t f o r n e y s - G e n e r a l  B r u t o n  
a n d  Wettaclr,  f o r  f h e  S t a t e .  

J .  R. B a r e f o o t  a n d  L. L. L e c i n s o n  for  d e f e n d a n t .  

PER CURIAM. The Attorney-General lodged nlotion to dismiss the 
appeal under Rule 19 of this Court for reason that  the record does not 
show the organization of the court below or the jurisdiction thereof. 
This motion nlay bc well bottomed and warrant  the dismissal of the 
appeal. IHowerer,  here "a serious question is presented," this Court 
has "sometimes not dismissed." S.  v. - l Iay ,  118 S. C., 1204. ,I ques- 
tion serious a t  least to the defendant is here presented, namely, whether 
he must serve sentence of six months imprisonment. Under the circum- 
stances divulged upon the inlperfect record we feel constrained to dis- 
allow the motion. 

I t  was eridently intended to charge the defendant with a violation of 
ch. 228, Public Laws 1933, being "An act to amend chapter six of the 
Consolidated Statutes of North Carolina on Bastardy," S. C. Code of 
1935 (Nichie) ,  sections 276 ( a ) ,  et  seq.  The affidavit upon which the 
warrant v a s  predicated fails to allege or charge that  the defendant will- 
fully neglected or refused to support and maintain his illegitimate child, 
the language of the affidavit being "and has failed to support the same." 
The defendant moved in arrest of judgment, and we are constrained to 
hold that  there mas error in disallowing the nlotion. 3'. v. C'ook, 207 
27. C., 261; S. v. T a r l t o n ,  208 S. C., 734. I n  fact, the Alttorney-Gcneral 
on the argument confessed error in the event his n~ot ion  to dismiss was 
disallowed. 

The motion in arrest of judgment is allowed and the judgment below is 
Reversed. 

J. C. JERVIS r .  THE TOWS OF MARS HILT,. 

(Filed 10 October, 1938.) 

Eminent Domain 8 24- 

Where. ill an action to recover damages for the taking of lnnd for use 
as n sicleu-allc by defeiidt~nt mmnicipality, the jury finds plaintiff is entitled 
to recovcr ~ i o t h i ~ g ,  the court may properly tns the costs :~gnillst defentl- 
ant. C. S., 1723. 

Ai~~,~:.u,  by defelldai~t f l m l  <l / / i 'y ,  .7., at March Teriii, 193;s. of 3f.inr- 
sos .  ,Iffirnied. 
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J o h n  If. X c E l r o y  for p la in t i f f ,  appellee.  
Ci172t*ir1 R. E d n e y  for defcnticrnf,  n p p e l l n n f .  

PER R I A .  T h i s  is a n  action to recowr  damage f o r  t h e  taking of 
a portion of the  lot of the  plaintiff by  the defendant i n  the construction 
of a sidewalk. T h e  jury, under  appropr ia te  issue, founcl t h a t  the  plain- 
tiff was entitletl to recoyer nothing f r o m  the defendant  and  the court  
enterell judgment  t h a t  the plaintiff take nothing b y  his  action, bu t  taxed 
the costs against  the  defendant. T o  t h e  taxing of the  costs against i t  the 
defendant  reserved exception and  appealed. 

The  judgment  contains the  following : "This being i n  the na ture  of a 
condernnation proceeding, the  plaintiff suing to recover c amages because 
of the t ak ing  of cer tain lands described i n  t h e  complaint,  f o r  the defend- 
ant's use as  a n  easement f o r  a side~vallr." Since t h e  facts  support  this  
finding, C. S., 1'725, war ran ts  the  taxing of the  costs against  the  de- 
f e n d a l ~ t .  

The judgment  is 
Affirmed. 

- 

W. 0 .  BURGIS r .  SORTH CAIIOLIS.1 STATE BOAIRD O F  
ELECTIOXS ET -11,. 

(Filed 10 October. 193S.) 

1. 1Slections § 1'7: JIandamus § 213-Court should cletenninc from facts 
found when State Uoru.il has  reccircd final returns from counties. 

.I cnnditlatc is entitled to restrain the State Board of Elcctioiis from 
dec>lnri~ig his opl>o~icnt tlic nominee in a primary m t i l  complete, legal 
:11111 final  returns from all the counties of the district hare been matle, 
filed and ncccptetl, or as  :I matter of law onglit to l i a ~ e  bce~i accepted, 
a1111 tlic court slionld de te r i ihe  as  ;L lilatfer of lnw n itliout tlie inter- 
rcntion of n jury n h e t l ~ r r  sucli returns 11ard)bceii recei~wl, and \vliether 
1ipun sucli retnrlis plniiitiff is entitled to a writ of I ~ Z ( I ~ I  laiiius to compel 
t l : ~  State Bonrd to declare him the nomine(>. aiitl enter :utlgmcnt accord- 
ingly. 

I'ctitious ill the Supreme Court of oppoai~ig caatlidates, each seeking 
~i~trr!tln~rlits for the respectiw lwtitioncr to coinpel tlie State I3onrd of 
Elwtions to tlccl;~re him the party nomi~lee are  clismissetl, neither pcti- 
tioiler having s1ion.n on the uncontested facts n clear kga l  right to the 
writ. 

O n  pctition and  counter petition f o r  ~ n c r i ~ d ~ r t ~ ~ ~ t s  or remedial writ.  I t  
is now admit ted t h a t  the several county boards of elections i n  all  of the  
counties composing the  E i g h t h  Congressional Distr ic t  have made returns 



to the  defendant  board ~ h i c l l  have been accepted, except the board of 
the county of Daridson.  Tit11 this  modification, the  facts  a r e  ful ly  
stated i n  R u r g i n  z.. B o n r d  o f  E l ec t i ons ,  n n f e ,  140. 

11'. F.  B r i n k l e y ,  II. R. K y s e r ,  n n d  .T. C. B. Ehr inghn l r s  f o r  p ln in t i f l ,  
appel lee .  

A l f f o r n e y - G e ~ r c r n l  X c l l ~ l r l l n n  a n d  Ssh ia f t r~z f  A f io rneys -Cenerc t l  B r u f o n  
a n d  IT'efinch f o r  d e f e n d n n f s ,  rrppellrcnfs. 

L. P. , lIcLendon, nnz icus  curice. 

PLR C T R I . ~ .  111 the opinion i n  this  case filed 2 1  September, 1938, i t  
was s a i d :  "The fact  t h a t  a f te r  the returns a re  i n  the  S ta te  Board  of 
Elcctions is to  can1 ass the return.; and (leternline n l iom they ascertain 
and declare by  the  count (Publ ic  Laws 1933. ch. 165, sec. 9 )  to  be nomi- 
nated or elected is not to  be construed as a. denial o r  negation of i ts  
>uperr isory pon ers, which perforce a r e  to  be esercised pr io r  to  the  final 
acceptance of tlie sex era1 r ~ t u r n s . "  I t  was fur ther  stated i n  the  opinion : 
"Plaintiff is entitled to a s t a y  unt i l  final returns h a ~ e  been receired by  
the S ta te  Board of Elections f r o m  tlie county board* of Richmond and  
Dar idson  counties and to an-ait the result of these returns." 

I n  accordance with this  opinion, which cmhodies the  l a w  of thc  case, 
the judge of tlie Superior  Cour t  n i l1  proceed to determine as  a mat te r  
of l aw on the facts  found, v i t h o u t  the iiitrrr-ention of a jury, n h e t h e r  
complete, legal and final returns f r o m  all the coimties i n  the E i g h t h  
Congressional Dii t r ic t  h a w  been made, filed and  accepted, o r  as  a mat te r  
of l aw ought  to  h :~ \c .  been acwpted. h> the S ta te  Board  of Election5. 
I f  it he made  to al)pear  tha t  such returns llax e been so made, the  court  
shall t l ~ e z e ~ i p o n  di-solre the  restraining o~c lc r  herein, and  determine 
nhc ther  upon i u c h  returns the p1:iintiff has  ~ h o n n  a clear legal r igh t  to  
the I\ r i t  of nziriltl(c~tiics, and  enter jnt lg~nent  accordingly. Unleqs so 
s h o ~ i n ,  plaintiff's application thercfor shonld be d i smiswl .  

I n  deterlnining n h a t  ib a r a l i d  return.  the court helon- v-iI1 follow 
the  former  opinion of this C'ourt a. the l a ~ r  of the  caw. 

O n  con4derat ion of the petitions herein, i t  appear ,  tha t  neither p a r t y  
has  sho~\-n on the  nncontestetl facts  presented a clear lcgal riglit to a 
peremptory w r i t  of mcc~ltlamus f r o m  this Court ,  and  the petition, a r e  
dismissed. 

D i ~ m i s i e d .  
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STATE r. RORT 11. HAWKISS. 

(Fi led  2 Sovember,  193%) 

1. Criminal  L a w  5 34-Silence of de fendan t  i n  f ace  of accusat ion  of gu i l t  
he ld  colnpetent  as implied ad~n i s s ion .  

Evideiicc thnt  shortly a f t e r  his wife's death ~ r l i e ~ i  her  nssnilnnt was  
~ ~ t i l i ~ i o ~ v n ,  dr fc~i t lnnt  rcninined silent wlien lie was  nccused of having 
killed he r  by his t~velre-yenr-old son while they were  in n room across 
t he  11:lll f rom where 1it.r botly lay, clefe11tl:lnt ha r ing  !,l~o~v\-n I IO c m o t i o ~ ~  
wl ie~i  rien-ing the  body, is held conipetent os n c i r c ~ ~ n ~ s t n l i c e  to  be con- 
sidrred by tlie jllry, since the  occ:lsio~i 1 ~ 1 7  hnch nc  to c:lll for  a denial 
by defendant. 

2. Homicide  § 21- 

Eridcnce  of tlirents a r e  cotiipt~tent a s  lending to show premeditation 
ant1 dcliber;ltio~i ant1 previous esprcss  mnlice. 

3. Same--Where evidence  clisc1osc.s r epea t ed  t l l rca ts ,  r emoteness  of f irst  
t l l rea t  goes  t o  i t s  weight  ant1 n o t  i t s  conlpetcncy. 

The  S ta t e  offered evidence t h a t  more than  two years prior to  the  liomi- 
cidc clcfenclant threatened to kill decrnsctl, tlint n montli prior thereto he 
ma& nnotlicr tlircat, nnd t c s t i ~ n o ~ ~ y  of a cleclnratio~i of dcfe~~t la i l t ' s  sou, 
made nf ter  the  liomicide, tlint t1cfrntl:lnt 11;ld snid 11c was  going to  Bill 
1ic.r (tleccnsetl) mid lint1 (lone so. Hold: The  remoteness of tlie first 
nllc~getl threa t  tlocs 1101 rciitler i t  i i i compr t e~~ t .  since the remoteness goes 
to t he  n c i g l ~ t  of t he  rvitlcnce ant1 not to i ts  coi1il~etenc.y. 

4. C r i n ~ i a a l  L a w  33- 

5. Same- 

The c o m ~ ~ c t c ~ i c y  of nn nll(~gcd confessio~i is  fo r  tlie jutlgc. 

7. Same-Testimony he ld  piaol)erly admittccl  a s  b r i n g  of voluntary  con- 
fession. 

111 c r i m i ~ ~ : i l  ens's e w r y  circnmst;lnce tha t  is  cnlcl~lnlctl to throw any 
light IIpon the  s l ~ l ~ p o w t l  crime is permissible. 
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9. Homicide 17-Evidence of defendant's mistreatment of his wife held 
conlpctcnt in prosecution fo r  her murder. 

L)efrntln~it n.:ls cl~nrgctl  with mnrt lcr i l~g his n-ifc. The Sta te  offcrctl 
critlcnce tcslidi~ig to s11o\v tllnt t l c f c ~ ~ t l : r ~ ~ t ,  over :I period of years, lind 
be;~tcn  and niistrc.ntet1 his wife. ant1 li:~tl lint1 nltercntio~is v i t h  her  l~rotlrcr 
o\-<,r his trcntmcnt of licr. :r~itl lmtl tlirentc~licd to  kill her  brother. H(.ltl: 
'HI(, r ( s ~ i ~ o t ( ~ ~ ~ ( ~ b s  of S O I I I ( ~  of tllts f:l(.ts tt,stifio(l to (lo(3s 110t r011(1c,r t11(~ tc3sti- 
nlctlly i~ l co rn l~c~ tc~~ i t  but goc's 0111~ to i ts  n-right, nntl t he  ntlmi.ssion of the  
eritlcnce gc~nernlly will not be licltl for  er ror  in t he  nbsence of n reqnest 
by d t~ fe~ id i~ l i t  t lmt the  l ~ r t  of the  cvitlcwcr c.nm11etent only a s  corrobornt- 
ing cvitlcnce lrc so rc~strictctl ill i t s  ndinission and  in the  c o ~ ~ r t ' s  clinrge. 

10. Criminal Law § 48b- 
The  g twer :~l  ntlmission of evitlmce competent for  n restricted plirposc 

\\-ill not Iw Iield fo r  er ror  in the  absence of n request by tlefentlnnt t1i:lt i t s  
ntlniissiol~ Ire restrictctl, ant1 failure to charge specifically n lmi  the  ~ i n t n r e  
of t he  eritlencc nil1 not be gromnd fo r  exctq)tion in  the  nl)scllccs of n 
request fo r  special instructions. 

11. Crinlinal Law # 31b- 
-1 witucws nl lo  is  n ~l iys ic . i :~n but not n psychintrist, but who hns tnllrcd 

with dcfentl:ll~t nlitl hat1 nn opportunity to obscrre l ~ i m ,  may testify a s  to  
de fc~ idn~ i t ' s  sanity. 

The collrt's c11:lrge on d e f c ~ ~ t l n ~ i t ' s  co~ i t c~ i t i on  tha t  lie was  niontnlly 
inc.ap:~l)lc of p r e i ~ ~ e d i t n t i o ~ i  ant1 t lel i l~crntio~i by reason of dr~uilrc~nlicss, 
lrcltl witllont error.  :11it1 the  rcf11ml of tlefe~id:I~it 's request for  instructions 
011 this aspect was  proper. 

13. Honlicide § 3- 

J I l~ r t l r r  ill tlit, first tlcgrce is  the  ~ i ~ i l : l n f l ~ l  ltilling of n limnan Iwilig nit11 
m:~lice nnil with l)remeditation nnd clclil~crnticrn. 

14.  Honlicide 16- 
Tlie intcatiolinl killing of n linmnn being wit11 n tlc~:~tlly \reapon inlplics 

mnlicc, n ~ i d ,  if 11otlii11g else appears,  co~izti tntes 111nrdcr ill the  second 
dcgree. C. S., 4200. 

13. Same- 
Pre~netl i tntion ant1 tlclibcrntion a r c  not 1lrcs11111etl f rom a n  intcl~tionnl 

l t i l l i ~ ~ g  with :I ilcntlly wenpun, ltnt must be c~tnblisl icd by the  Sta te  I!cyond 
n r tmonnble  doubt. 

16. Honlicide § 4c- 
Premctlitation menns t l iongl~t beforclin~ld fo r  sonic length of timch, how- 

ever short .  

17. S ~ ~ I C -  
Ik l ibernt ion  i inl~lies mi intention to  kill e s e c ~ ~ t e i l  by defe~idmit in a 

cool s t a t e  of blood in fnrthernnce of n fixed tlesig~i. 

18. Homicide § 21- 
The conduct of dcfe~idant  before :nid nftcr. well ns a t  the  t ime of, 

t he  homicide. and  xll n t tendnl~t  circlimstnnceb, a r e  competent OII t he  
question of pren~cditntion ant1 del ibernt io~~.  
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10. Honlicide 5 23-Evidence held sufficient to  be submit t t~d t o  t h e  jury on 
question of defendant's =ilt of first degree murder. 

In this prosecution of defendant for tlle lnurder of his wife, evidence 
tentling to shorn threats made by defendant against her life, of defendant's 
conduct before and after the l~oinicide, and silence in tlie face of accusn- 
tion of guilt under circmnstnnces calling for a denial, m ~ d  other evidence 
tending to identify defenclm~t as  the perpc'tmtor of the‘ crime, together 
with other circurnstmitial eviclence of guilt, i s  Itcld sufficient to be snb- 
lnitted to the jury on the qliestion of defendant's guilt of murder in the 
first degree. 

20. Criminal Law S 55- 

Dcfcnclmlt's motion in tlie Supreme Court to set aside the verdict of 
guilty of first degree murder, ~l iade on tile ground that tlle jury saw n 
moving picture s h o ~  clel~icting n murder mxstery, is deilictl. 

.\PPEAL by defendailt fro111 Grad!],  J., a t  Apr i l  Term,  1938, of CRAVES. 
Cri lninal  action on indictment cliarging drfenclant wit 1 the murder  i n  

the firqt degree of one X i t t i e  Geneva Hawkins.  
T'ertlict : N u r d e r  i n  the first degree. 
J u d g m e n t  : D e a t h  by  asphyxiation. 
Defendant appeals to S u p r e ~ i i e  Cour t  and  assigns error .  

W I T S ~ ~ R X E ,  J. Af te r  careful consideration of al l  e:tceptiw assign- 
ments, we find 110 error. 

O n  the t r i a l  below the  S ta te  offered evidence tending to show t h a t :  
T h e  d t w l  body of defendant 's wife>, Mit t ie  Geneva Han.ltins, n-as found  
crumpled on the  floor in  the  f ron t  room of their  home near Cove Ci ty  
i n  Craw11 C'ounty, about 3 o'clork p i n .  on 9 ,\Iarcli, 19;sQ. Tl irre  wcrc 
n o  eye-witnesses to  t h e  tragedy. A sound as  of gunshot indoors n a s  
heard by neighbors about one-thirty o'clock. S h e  had  be1.11 shot over tlie 
hear t  with a shotgun, and KO. 4 shot v e r e  taken fro111 her  body. A n  
ironing board was  near  by and  a sh i r t  Tras i n  her  hand.  -111 e111pty sliell 
recently fired and  a sliell loaded with T o .  6 shot were. fo1111d hy the  
coroner i n  the hal lway of the house. 

T h e  defendant  was not then a t  home. J u s t  before one o'clock on t h a t  
d a y  he v e n t  to  a nearby store and  bought "a quarter 's worth" of g u n  
shells loaded with S o .  4 shot, seven shells of the  eamc kind as  those 
found i n  the  house. O n  l e a ~ i a g  the store defendant joined his fatlier 
and R. N. W h i t e  between tlie s tow and his house and  tried to  borrow a 
mule and  plow f r o m  TYhite to d o  some plowing. TTllite testified: ' (He  
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seemed just like he had been for the past two years-under the influ- 
ence of liquor, . . . acting like he had been on a drunk, or some- 
thing. H e  acted nervous and could not use his tongue as he should." 

Defendant was next seen about two o'clock, approximately a half mile 
to the rear of his home, coming u p  a path to the edge of a newground 
being cleared. H e  had a double barreled gun in his hand. H e  stopped, 
laid the gun do7m and sat d o ~ m  on the ground. H e  stayed there about 
an  hour and a half. I n  the meantime he motioned for TVillie Mitchell, 
~ h o  vay working there, to come to him, and asked if he had any money. 
Mitchell talked with him fire or ten minutes. His  brother, Ernest, came 
there. Later defendant's brother, Leri, came. Soon thereafter defend- 
ant  was seen to go toward the home of his father and in  a short time 
came back, going in  the direction of his home. When defendant reached 
his home the coroner, the sheriff and others were there to make a n  
inrestigation. Defendant told the coroner that  when he went to his 
mother's he found out his wife v a s  dead. On being questioned by the 
sheriff, defendant said : "I hope you don't think I did it." 

The coroner asked defendant if he wished to see his wife; he replied, 
i c y -  es," and, on being shown the vound, he "lit a cigarette and walked on 

out." H e  did not make comment or inquire as to how i t  happened. 
"He was just staunch." H e  showed no emotion. 

Defendant told the sheriff that  he OJT-ned a double barreled shotgun 
but tLat his brother, Ernest, borrowed i t  about two months before. The  
gun was found the next day under a pile of brush near the nen-ground 
\ihel.e defendant was seen the day before. Le r i  Hawkins pointed out the 
place. Both barrels of the gun were empty, but one barrel bore evidence 
of having been recently shot. 

T a l t e r  Yates testified: "I had a conversation with Roby Hawkins 
in jail. I asked hiin if he was the young gentleman who killed his wife, 
and he said, 'Yes, sir.' " 

The evidence tended to show that  the defendant had been a heavy 
drinker for several years, and for the past year or more he had been 
drinking constantly. 

Defendant testified substantially: That  he had been drinking heavily 
for ten years; that  he drank on the day of his wife's death;  that  he 
didn't remember seeing his father or N r .  White down to~i-n, nor going 
to dinner, but did remember talking with TTillie Mitchell some time 
after dinner;  that  he did not kill his wife; that  he knew he did not kill 
he r ;  that he had no reason to kill he r ;  and that  he guessed he would have 
sense enough to know right from w o n g .  H e  denied buying the shells 
at the nearby store. H e  stated that, while he and his wife had fusses 
during their married life, he held no grudge or malice against her a t  
any time. H e  testified that he knew nothing about the death of his wife 
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until he reached his father's honle, where liis sister inform1.d him she was 
dead. H e  denied that  his son had accused him of killing his wife. H e  
denied that  he had made the statement attributed to him by Walter 
Yates. 

Royall IIawkins, twelve-gear-old son of defendant, testified that  he 
did not accuse his father of killing his motlier. H e  furtlwr denied that, 
on learning that  his mother was dead, lie rode down town crying that  his 
daddy said he was going to kill his mother and now he ha3 done it. 

The State offered evidence tendi~ig to contradict the son. Much evi- 
dence was introduced bearing on the extent to which deferdant had been 
and was drinking, and as to his mental condition. 

Other evidence will be referred to in treating the exceptions which we 
deem of sufficient importance to require consideration. 

1. The defendant stresses on exceptive assignment the admission of 
the testimony introduced by the State tending to show that  defendant 
remained silent when, soon after the discovery of the body, Royall Haw- 
kins, the twlve-year-old son of defendant, was heard to cry out and say 
to his father, "You are tlie one that  killed my  mammy, LOO," and also, 
"You said you were going to kill her and you killed her and she is dead." 

I11 5'. 2'. W i l s o n ,  205 K. C., 376, 171  S. E., 338, it is said : "Vhen a 
statement is made, either to a person or within his hearirg, in~plicating 
him in  tlie commission of a crime to which he makes no reply, the 
natural inference is that  the inlplication is perhaps well Founded, or he 
would 11avc repelled it. S. 1 . .  Suggs, 59 PIT. C., 527. B L ~  the occasion 
must be such as to call for a reply. ' I t  is not sufficient that  the state- 
ment was made in the presence of tlie defendant against whom it is 
sought to be used, even though he remained silent; but it is further neces- 
sary that  the circumstances should have been such as to czll for a denial 
on his part, and to afford him an  opportunity to make it.' 1 6  C. J., 659. 

"Silence alone, in the face or hearing of an accusation, is not what 
makes it evidence of probative value, but tlie occasion, (colored by the 
conduct of the accused or some circumstanre in connec.tion with tlie 
charge, is what gives the statement eridentiary weight. 5'. v. B u r t o n ,  
94 K. C'., 947; S.  v. Boz~>rnnn, SO N. C., 432." 

"The general rule is that statements made to or in thr~ presence and 
hearing of a pexson, accusing him of the colnmission of or complicity 
in a crime, and, when not denied, admissible in evidence rigainst him as 
n.arranting an  inference of the truth of such statements." . . . S.  1 % .  

W i l s o n ,  suprn. 
At the time the charges were made defendant was in a room across the 

hall from the room in  which the body of his wife lay. It was not then 
known who killed her. Defendant manifested no emotior.. Under well 
settled principles of law, the occasion called for a denial. The circum- 
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stance is competent f o r  conrideration by  the  jury. ,q. 1 . .  J r r c h c o ~ ~ ,  160 
S.  C.. 831, 64 S. E., 376;  S. T .  B l c m o ,  200 S. C., 142, 156 S. E., 783;  
S. v. TT7ilson, supra. 

2. T h e  State, over defendant's objection, offered evidence tending to 
show threat?  of defendant against his wife, the  deceased : ( 1 )  Xr , .  L a r r y  
McCoy testified tha t  i n  the sumiller of 1935. on being attracted by  the 
children ecrcanliiig. she Iiearcl defendant  say  t h a t  he waq going to kill 
his n i f e ;  and ( 2 )  Mrs. Je>sie  Jolinson testified tha t  she heart1 Royal1 
I I a n k i n s ,  the tne l~e-year -o ld  son of defcndant, i n  the house soon af ter  
the discorev of the body. say  to  his father ,  (Tau .aid you n e w  going 
to kill  her and you killed her  and  she is dead." to  n hich defendant n as 
not  heard to  reply. Allso, without  objection, the S t a t e  offered the testi- 
mony of tlic ten-gear-old d m ~ g h t e r  of defendant t h a t  ahout a liionth 
before her  mother's death, "I heard h im say  t h a t  lie was going to kill 

\ her  if she stayed there and  he  v a s  going to kill her  if she left." I n  the 
admission of thiq testimony there is n o  error. 

Evidence of threat., a re  admi,cihle and  m a y  he offered as  tending to 
shon. ~~rei i ie t l i ta t ion a i d  deliberation, and  previous express malice, which 
a re  n c c c ~ + a y  to convict of n ~ u r d e r  i n  the  first degree. S. v. P a ! i ~ c ,  213 
S.  C'.. 719. 197  S. E., 573, and  cases ci ted;  S. zs. Ilolcser,  un /e ,  249. 

T h e  fact  tha t  tlle first alleged th rea t  n-as made more t h a n  t n o  years 
pr ior  to  tlie homicide does not render eucll eridence incompetent as  a 
nlatter of law. T h e  remoteness goes only to the weiglit of the evidence 
and riot to  i t ?  conipete~icy. S H. C'. I,., 1 3 7 ;  S. 1.. X e r r i c k ,  17," S. C'., 
S70, 90 S. K.. 257;  S. 1 % .  P t r y n c ,  slcp-u. 

I n  S. I*. .Tol~11so11, 176 S. C'., 7.32, 07 S. E., 14, B r o w n ,  J . ,  said : "TVe 
might  I m i t a t e  to a t h i t  ex i d e l m  of threats  lriatle t n  o years 11cfore the 
lloinicitlr, if they stood alone, although tIirents nlatle t n e l ~ e  niontlis 
~ ~ r i o r  n ere admitted i n  S. 1 % .  U o w t r r t l ,  b2 S. C'., 624, without  evidence 
of continuiiig threat,. 111 thi, case there i, evidence of vontinning and 
repeated tlirclats u p  to six inontlis hcfore tlir  homicide . . .," cited 
iii +<. 1 % .  1 \ ' i do11 ,  lO\ X. ('., 762, 153 S. E., 395, v l i t~ re in  the Pour t  w i d :  
'(Evidence of the threats  first iiia(1e is competrnt a t  least i n  corrobora- 
tion." ,'. r .  Xc I l~c f i%;c ,  107 K. C., hS5. 1 2  S. E., S3. 

3. T h e  caroller. as n i tnesi fo r  the Statc ,  n as permitted over defcnd- 
ant 's objection to te*tify tha t  on the t r i ~ )  to jail  he heard the hllcriff ray  
to defcntlant, '(Rob., i t  looks like they h a ~ e  got you 011 tlle ,l,ot and the 
only ~r -ay  f o r  you to gct out of i t  i.; to  plcad in-aliity." to  ul i ich defcnd- 
a n t  replied : 'LTi7ell, I n ill ne rc r  do it." T h e  CT idencc n-as admitted 
a f te r  the conrt a-ked tlic n itnc+ : ( T a z  an! th ing  said to liiin o r  a n y  
throat- 11w1 to 111;1L(' hi111 talk, or v e r c  a n y  iil(luctwcntr ii~:r(lc to him to 
say  anr-thing !" to which the  n itneqs ans~vered,  "No, sir,  we told jokes 
along tlie road." 
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Defendant here insists that  the statement of the sheriff, as quoted by 
the coroner, constitutes not merely a charge of the crime alleged, but a 
threat, vhieh  could reasonably have been interpreted as I he holding out 
of hopc~, and inducement to defendant to plead insanity. I f  the statc- 
nlent be interpreted as an accusation of guilt, the ansn-el- is certainly not 
an  admission. I f  the answer can be interpreted as a confession, the 
court, in effect, finds that  i t  is voluntary. 

Confessions are voluntary or involuntary. Voluntary confessions are 
admissible in evidence against the party making them; i i~voluntary con- 
fessions are not. #. r. Sfecenson, 212 S. C., 618, 194 S. E., 81. 

Where there is no duress, threat or inducement, and the court so finds, 
the fact that  defendant was under arrest a t  the time the confessions are 
made, does not ipso facfo render them incompetent. 5'. O. Stefnnof, 
206 N. C., 413, 174 S. E., 411. The competency of the confession is a 
matter for the judge. 8. z'. Whitener, 191 N. C., 659, 132 S. E., 603; 
S.  r. Sterenson, supra. The judge ruled the statement and ans~ver 
competent, and in this ruling we find no error. 

Defendant relies upon S. v. Davis, 125 N. C., 612, 3 1  S. E., 198. The 
factual situation there is different from that here, and the case is dis- 
tinguishable. There the defendant confessed. 

4. The State, over defendant's objection, offered evidence tending to 
show that  a few months before the homicide defendant had struck his 
wife and inflicted bruises on her lips and hips;  that  about four years 
prior thereto 11. L. Civils, a brother of deceased, had talkvd with defend- 
ant  about his ~vhipping he r ;  that  about three or four years prior thereto 
her brother, Dr.  H a r r e y  Civils, had accosted defendant in regard to mis- 
treatment of her ;  that  on several occasions within the last year Dr. Civjls 
and others had seen bruises on the person of deceased; that  six days 
before her death, deceased went to the office of Dr .  Ciri ls  t rying and tha t  
a t  that  time he saw bruises; that  the day before her death a colored 
woman saw deceased crying, and also saw a knot on her hrlad and bruises 
on her h ip ;  that  about four years ago witness heard defendant threaten 
to kill .Dr. Harvey Civils, and, on asking in presence of defendant what 
he  was mad a t  Dr.  C i ~ i l s  about, the deceased said, "Just a little fight 
Roby and myself had, and Dr .  Civils got niad about the way he was 
treating her, that's all"; and that  the day before the homicide defendant 
was fussing and cursing in  talking about deceased buying clothes. 

Defendant entered a general objection to all questions along this line 
of evidence. 

I n  criminal cases every circumstance that  is calculatecl to throw any 
light upon the supposed crime is permissible. S. T. Cue ,  93 S. C., 
546; S.  z!. Dickens, 189 S. C., 327, 127 S. E., 256; S. O. Lawrence, 196 
N. C., 562, 146 S. E., 395; S.  c. Pnyne, 213 S. C., 719, 197 S. E., 579. 
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I t  is contendril that  eviclence as to nllat  transpired three or four years 
ago is incompetent as too remote. Tlie remoteness goes to tlle weight, 
and not to the colnpetency of the testimony. 

I t  is also contended that if some of this testimony be competent a t  all 
it  is only corroboratire, and should hare  been limited to that  purpose 
a t  the time of its admisqion, or a t  least in tlle charge. vhich  the court 
failed to do. Defendant made no request to so limit the testimony. 

" T h e n  te.ti~nony is atlinitted, not as substantive e~idence ,  but in cor- 
roboration or contradiction, and that  fact iq stated by the court when it 
is admitted, it  n i l l  not he ground for cwq) t ion  that  tlle judge fails in 
his charge to again instruct the jury specifically upon the nature of such 
elidence, unless his attention is called to the matter by a prayer for 
instruction; nor n i l l  it  he ground for exception that  evidence competent 
for some purposes, but not for all, is admitted generally, u n l w  the 
appellant asks, a t  the time of admission, that its purpose shall be re- 
qtrictcd." Rule 2 1  of Rules of Practice in  the Supreme Court, 213 
S. C., S21; ,\'. I.. , q f ~ c l c ,  190 S. C'., 506. 130 S. E., 305; S. 7%. X c B e i f h a n ,  
603 N .  C., 494. 166 S. E., 336; ,i'. r. TlrftTe, 207 S. C., 649, 178 S. E., 76. 

5. Exceptions to the admission of testimony of a physician, but not 
p q  chiatrist or expert in ~uen ta l  diwasei, relating hi- opinion of mental 
condition of defeildant formed after short conversation a i d  obserration, 
are untenable. 

"Anyone who has observed another, or conversed with him, or had 
dealings with him, and a reasonable opportunity, based thereon, of form- 
ing an  opinion, satisfactory to himself, as to the nlental condition of 
such person, is permitted to g i ~ e  his opinion in eridence upon the iwue 
of mental capacity, although the witness be not a psychiatrist or expert 
in mental disorders." TT'hlfe z.. H i n e s ,  182 N .  C., 275, 109 S. E., 31 ;  
S. 7~'. I IO~ICIV- ,  202 X. C., 73$, 164 8. E.. 114; S. I.. J O ~ P C ,  203 S. C'., 374, 
166 S. E., 163;  S. v. A - e o f o n ,  205 N. C., 607, I 7 1  S. E., 179; S. r .  
S te fanof ,  206 N. C., 443, 174 S. E., 411. 

"One not an  expert may give an opinion, founded upon obscrration, 
that a person is sane or in-ane." l 1 7 h t f ( t h . ~ r  1 % .  ITtrmilfon, 126 S. C., 
465, 35 S. E., 515. 

6. 3Iental incapacity of defendant to form an intent to kill brought 
about by drunkeniless is pleaded as a defense to the charge of murder 
in the first degree. Exception is taken to the charge of the court in that  
respect. I t  is sufficient to say that, by comparison, the charge giren is 
in substantially the language of this Court in numerous cases, and fully 
presented tlle question to the jury. S. r. X u r p h y ,  157 N .  C., 614, 72 
S. E., 1075; S. z?. S h e l f o n ,  164 N. C., 513, 79 S. E., 853; S. 7~'. F o s t e r ,  
172 N .  C., 960, 90 S. E., 755; 8. 7.. Ross, 193 N. C., 25, 136 S. E., 193; 
S. v. E d w a r d s ,  211 K. C., 555, 191 S. E., 1. 
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S o r  do we find error in the refusal to give requested instructions 
relating to the same subject. 

7. Defendant earnestly contends that  there is error in the refusal of 
the court to allow his motion for judgment as of nonsuit on the first 
degree murder charge in compliance with the statute. C .  S., 4643. The 
motion challenges the sufficiency of the evidence to s h o a  premeditation 
and deliberation beyond a reasonable doubt. ,S. 1 . .  Rifiiuc/,\, 206 S. C'., 
798, 175 8. E., 299, and cases cited; S. 1 % .  Borc3scr, n , ~ f e ,  249. 

I t  is appropriate, therefore, to recur to principles applicable to the 
case. 

Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. C. S., 4200; 
S. 7). P a y n e ,  s u p r a ,  and cases cited; S. 2;. B o c s e r ,  an t e ,  249. 

The intentional killing of a human being with a deadly weapon im- 
plies malice and, if nothing else appears, constitutes murder i n  the 
second degree. S. I . .  Ptryne ,  s u p r a ,  and c a w  cited; S. I * ,  norr atlr, suprtr. 

"The additional elements of premeditation and deliberation, necessary 
to constitute murder in the first degree, are not presumed from a killing 
with a deadly weapon. They must be established beyond a reasonable 
doubt, and found by the jury, before a verdict of murder in the first 
degree can be rendered against the prisoner." 8. v. X ~ ' l l e r ,  197 T. C., 
445, 149 S. E., 590; 8. 1 ' .  I-'rrync, suprtr; b'. 1 % .  1?ouascr, s cl)rcr. 

"Premeditation means 'thought beforehand' for  some length of time, 
however short." 8. v. B e n s o n ,  183 N. C., 795, 111 S. E., 869, at S71; 
S. 2,. J l c C l u r e ,  166 S. C., 321, 81  S. E., 458; S. v. P a y n e ,  s11pr(7, and 
cases cited. 

"Deliberation means that  the act is done in cool staie of blood. I t  
does not mean brooding over it or reflecting upon it for 2 week, a day or 
an  hour, or any other appreciable length of time, but it means an inten- 
tion to kill, executed by the defendant in a cool state of blood, in fur-  
therance of a fixed design to grat ify a feeling of revenge, or to accom- 
plish some unlawful purpose, and not under the influence of a violent 
passion, suddenly aroused by some lawful or just cause or legal provoca- 
tion." S. v. B e n s o n ,  s u p r a ;  S. c. P a y n e ,  supra.  

"I11 determining the question of premeditation and deliberation it is 
proper for the jury to take into consideration the conduct of the defend- 
ant, before and after, as well as a t  the time of, the hcmicide, and all 
attending circumstances." S t a c y ,  C. J., in  S. c. E r i l n s ,  19s S. C., 82, 
150 S. E., 678 ; 8. 7%. Bou'ser,  szcprrr. 

Evidence of threats are admissible and may be offered as tending to 
show premeditation and deliberation, and previous express malice, which 
are necessary to convict of murder in the first degree. S. c. P a y n e ,  
s u p r a ;  S .  2 % .  Uowser ,  supra.  
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Apply ing  these principles, the evidence i n  the instant  case is abun- 
dant ly sufficient t o  be submitted to  the  jury on the  first degree murder  
charge. 

Motion of defendant made i n  this  Cour t  to  set aside the verdict and 
judgment upon the ground tha t  the j u r y  was permitted and  did attend 
a moving picture shov7 depicting a murder  mystery is denied. 

I n  the  judgment below there is 
K o  error .  

J. R. PETTIT r .  WOOD-OWEN TRAILER COJIPANT, EMPLOYER, LUMBER 
JIUTUAL CASUALTY COJIPASY OF N E W  YORIC, CARRIER. 

(Filed 2 Xovember, 1938.) 

Mast~r  and Servant # 43c-Ten-da~ period required for cancellation of 
policy runs from receipt of notice of cancellation by mail. 

The policy of compensation ins~irance involred in this case provided 
that  i t  nilght be ca~~ce led  a t  any time by either party upon ten days 
written notice to tlie other party. Insurer mailed defendant employer 
not~ce of ca~lcellatlon by reglctc~red mall, and clalmant employee n a s  
injured more than ten days after notice way malled, but less than ten 
days after receipt of notice by defendant employer. C. S.. O22. The 
Industrial Commiqsion found that there was no unreasonable delay in 
receipt of said notice by defendant employer Held: The ten-day period 
of cancellation began to run from receipt of the notice by the employer 
and not from the date tlie notice was mailed, and the finding of the Indus- 
trial Commission that the policy was in effect a t  the time of the injury 
is supported by the evidence and is binding on the courts. This con- 
struction of tlie rights of the parties, though contractual, is strengthened 
by analogy to C. S.. 6437, relating to cancellation of fire policief, and the 
decision ill W t l s o ~  v. I n s .  Co., 206 N. C., 635,  construing that statute. 

,IPPEAL by plaintiff f r o m  d l l ~ y ,  J., a t  February,  1938, Regular  Tern1 
of B u s c o ~ ~ ~ .  Reversed. 

T h e  finclings of facts  and  judgment of the t r i a l  Commissioner, which 
was approred by the  F u l l  Commission, i n  part ,  is as  follows: "There is 
no question but  t h a t  the employer is responsible i n  this case. T h e  m a i n  
question to he drtcrmincd is whether the L ~ i m h c r  Mutua l  Casual ty Com- 
pany  of S e w  P o r k  was carrying the compensation coverage f o r  the  
Wood-Owen Tra i le r  ('ompan-, Incorporatrd,  a t  the t ime the claimant 
was injured-a few minutes before twelve o'clock, noon, 3 December, 
1936. I n  this connection the Commissioner finds as  a fact  f rom the 
evidence offered i n  the case and  f r o m  additional evidence recorded and 
f rom stipulations forwarded to the  Commission and  entered into by 
agreement since thc  Iicaring, tha t  f o r  some time prior  to 3 Dcccnllx~r. 
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1936, the Lumber Mutual Casualty Insurance Company of S e w  York 
had carried the conlpensation insurance for the Xoo3-O~ven Trailer 
Company. The question before the Co~nnlission non- is as to ~vhether 
their attempt a t  cancellation of their policy of i ~ ~ s u r a n c e  TI-as effective a t  
twelve o'clock 110011, or thereabouts, on 3 December, 1036. 

"According to the statement of the postmaster a t  L\Lsl~erille, S o r t h  
Carolina, contained in his letter which has been mad(> a part  of the 
record in this case by agreement, the letter from the carrier to the em- 
ployer carrying notice of ca~lcellation arrired a t  the Biltmore Station 
of the Asheville post office a t  approximately eleven-thirty a.m., 23 NO- 
vemher, 1936, i t  being a registered letter, aud that  notice of arrival of 
said registered letter n-as placed in tlie post office box v-hich was being 
rented by the addressee, the n'ood-Om11 Trailer Conipcny, a t  approxi- 
mately twelve o'clock noon, 23 Sovember, 1036, and th:t tlie registered 
letter itself was delivered to C. 11. Harrison (officer in charge of the 
rood-Owen Trailer Company) on 24 Novmiber, 1036. The Commis- 
sioncr finds as a fact that  the delay in rewiring said letter from twelve 
o'clock noon, 23 November, 1036, was not an unreasonable delay in  the 
receiving of said mail. 

"The Commissioner further finds as a fact from thc records in the 
office of the Industrial  Commission, xhich  were agreed to as being a 
part of the evidence in this case, that  notice of cancellation of the policy 
rS3527S, issued by the defendant carrier to the defel dant  employer, 
was receired by tlle Rating Bureau on 23 Kovember, 1936, and n a s  not 
receiwd by the Industrial Commission until 24 Sovenlber, 1936, and 
that under the Rating Bureau's rules the coverage would extend through 
3 December. 1936, and under the Commission's rule; would extend 
coverage through 4 December, 1036. 

"Wherefore, the Commission finds as a fact that  tlle policy of insur- 
ance above referred to and issued by the defendant carrier to the defend- 
ant  employer mas i n  full force and effect on 3 December, 1936, a t  the time 
of tlle illjury sustained by the claimant i n  this case and finds that  the 
defendant carrier is bound by the terms of this policy to pay compensa- 
tion as awarded in this case not inconsistent with the p .ovisions of the 
S o r t h  Carolina Vorlimen's Compensation , k t .  

"I t  is therefore directed that  an  award shall issue d recting the de- 
fendants to pay t h ~  clainlant colupenhation, jointly or se~era l ly .  for tcm- 
porary total disability for a pcrioil of seven ( 7 )  weeks lteginning 3 De- 
cember, 1036, and for injury to claimant's hand of a pelmanent nature, 
as provided for by statute, together with all medical costs and hospital 
costs incident to said injury, vihe11 npprored by this Commission. De- 
fendants will pay the cost of the hearing. C'ompensatio~i shall be based 
on a Tvage in excess of $30.00 per week. A r i  attorney's fee of $50.00 is 
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hereby approved by the Commission for the attorney who represented the 
claimant in this case. Said fee shall be paid direct to the attorney and 
deducted from con~pensation a\\ arded herein." 

The judgment of the court belolv, i n  part, is as follows : 
"This cause coming on to be heard before Hon. Felix E. Alley, Judge 

presiding, a t  the February, 1938, Regular Term of Superior Court of 
Bunco1n1)e County on an  appeal by the Lumber Nu tua l  Casualty Insur- 
ance Company of S e w  York from an  alvard of the Xor th  Carolina 
Industrial Comliiission; and the court being of the opinion as a matter 
of l av ,  after reading the record and the argument of counsel, that  the 
Lumber Nu tua l  Casualty Insurance Company of New York was not 
the conipensation insurance carrier for the TVood-Omen Trailer Company 
a t  the time of the occurrence of the acciclent on 3 December, 1036, and 
the court being of the opinion that  the policy of compensation insurance 
issued by the Lumber Nu tua l  Casualty Insurance Company to the 
Kood-Owen Trailer Company was legally cancelled as of 1 2  :01 a.m., 
3 December, 1936, and the court being of the opinion and so holding as 
a matter of law that  the Lumber Mutual Casualty Insurance Company 
is not liable for the payment of any compensation to the plaintiff in this 
caw qince it. policy n.ai not in force ant1 cffert a t  the time of the <us- 
taining of the injury b~ the plaintiff;  no^, therefore, it  is ordered, 
adjudged and decreed that  the award of the S o r t h  Carolina Industrial 
Comniission directing the payment of compensation to the plaintiff by 
the Lumber Nutual  Casualty Insurance Company be and the same is 
hereby rerersed and the Lumber Mutual  Casualty Insurance Company 
is dismissed as a party defendant in this cause. This 8 March, 1938. 
Eelis  E. Alley, Judge Presiding." 

The material exception and assign~nent of error is as follows: "To 
the action of the Superior Court in signing and entering the judgment 
reversing the award of the S o r t h  Carolina Industrial Commission in 
finding that  the Lumber Xu tua l  Casualty Insurance Company of New 
Tork  was the compensation insurance carrier of the Wood-Owen Trailer 
Company a t  the time of the accident oil 3 December, 1936, when the 
claimant J. B. Pett i t  was injured, and for holding that  the Lumber 
Nutual  Casualty Insurance Company of K e x  york was not liable for 
the payment of any compensation to the plaintiff because its policy mas 
not in force and effect a t  the time the plaintiff sustained the injury." 

IT'orih X r l T i n n t y  and Cecil C .  Jackson for plaintiff 
1T'ulter Hoyle for defendant Insurance Company.  

CLARKSOX, J. The questions involred: Was the Lumber Nutual  
Casualty Insurance Company of S e w  Tork  the compensation insurance 
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carrier for the Wood-Owen Trailer Company a t  noon on 3 December, 
1936, when the plaintiff was in jured?  We think so. Where the can- 
cellation provision of the policy provides for mailing of notice, does the 
ten-day period of cancellation notice provided in the policy start  running 
from the date of the mailing of the notice? We think not. 

We think the finding of fact and conclusion of law b,y the trial Com- 
missioner approved by the Full  Commission correct, except we do not 
think i t  necessary to determine whether notice to the North Carolina 
Rating Bureau by compensation carrier that it is canceling a compensa- 
tion policy is notice to the Industrial Commission. 

The  cancellation provision in  the policy is as follows: " T h i s  policy 
m a y  be canceled at  a n y  t i m e  b y  e i ther  of the  parties u p o n  wr i t t en  notice 
to  the other  p a r f y  s tat ing w h e n ,  n o t  less t h a n  t e n  days  thereaf ter ,  can- 
cellation shall be effective.  T h e  effective date  of such cxncellation shall 
t h e n  be t h e  end of f h e  policy period. (Italics ours.) The  law of any 
state, in which this policy applies, which requires that  notice of cancella- 
tion shall be given to any board, commission or other state agency is 
hereby made a par t  of this policy and cancellation in such state shall 
not be effective, except in compliance with such law. The remuneration 
of employees for the policy period stated in said declarations shall be 
computed upon the basis of the actual remuneration to the date of 
cancellation determined as herein provided. I f  such c;mcellation is a t  
the company's request, the earned-premium shall be adjusted pro rata 
as provided in Condition A. I f  such cancellation is a t  this employer's 
request, the earned premium shall be computed and adjusted a t  short 
rates, in accordance with the table printed hereon, but such short rate 
premium shall not be less than  the minimum premium stated in said 
declarations. I f  this employer, when requesting~cancell~~tion, is actually 
retiring from the business herein described, then the earned premium 
shall be computed and adjusted pro rata. Notice of cancellation shall 
be served upon this employer as the law requires but ,  if there is no 
different requirement, notice mailed to the address of this employer 
herein given shall be a sufficient notice, and the check of the company, 
similarly mailed, a sufficient tender of any unearned premium." 

I n  6 Cyc. of Insurance Law (Couch), part see. 1440, p. 5095, it is 
written: "But. as above stated, there is a conflict of authoEitv as to the 
necessity that  the notice be received, if sent by mail. And, as a matter 
of fact, the weight of authority seems to regard receipt of the notice as a 
condition precedent to cancellation." 

S. (3. Code, 1935 (Michie), sec. 6437 (providing for cancellation of a 
fire insurance policy), i n  part, is as follows: "Cancellation of policy- 
This policy will be canceled a t  any time a t  the request of the insured, 
in which case the company shall, upon demand and swrender of the 
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policy, refund the excess of paid premium above the customary short 
rates for the expired time. The policy may be canceled a t  any time by 
the company by giving to the insured a five days written notice of the 
cancellation with or vi thout tender of the excess of paid premiunl above 
the pro rata premium for the expired time, which excess, if not ten- 
dered, shall be refunded on demand. Notice of cancellation must state 
that the excess premium (if not tendered) mill be refunded on demand." 

I n  Wilson  c. Ins .  Co., 206 N .  C., 635 (639), is the following: "A11 
the evidence shows that  the defendant desired to cancel the policy, and 
proceeded to do so in accordance with its provisions, without the consent 
of the plaintiff. The cancellation by the defendant did not and could 
not under the provisions of the policy take effect uiltil the expi]-ation of 
f i~-e days from the receipt of the written notice by the plaintiff. This 
provision of the policy was manifestly for the protection of the plaintiff. 
Dawson c. Ins .  Co., 192 K. C., 312, 135 S. E., 34." 

N. C. Code, supra, sec. 922, is as fo l lom:  "The time within which an  
act is to be done, as provided by law, shall be computed by excluding the 
first and including the last day. I f  the last day is Sunday, it must be 
excluded." Olsen 2'. N c G r a w  (Minn.), 247 N. W. Rep., 8. 

Although we are construing a contract, we think that  the constructioll 
given is correct, and strengthened by analogy to the above decision and 
statute. 

The S o r t h  Carolina Industrial Commission found as a fact, upon 
sufficiedt competent evidence, which findings are binding upon this 
Court:  That  there was no unreasonable delay in the rood-Owen Trailer 
Company receiving notice of cancellation, which notice was received by 
it on 24 Sovernher, IDCG, and tlicrcfore, the first of the ten-day period 
would conlmence to run 25 Soyember, 1936, therefore, the policy was in 
full force and effect when plaintiff was injured a few minutes before 
noon on 3 December, 1936. 

Fo r  the reasons given, the judgment of the court below is 
Reversed. 

MRS. BERTHA HARRIS SEAGLE r. GEORGE HARRIS, EXECUTOR OF W ~ L L  
OF H. W. HARRIS, ASD GEORGE HARRIS ASD CARROLL HARRIS. 

(Filed 2 Kovember, 1938.) 

1. Conversion § 1- 
Equitable conversion is the change in property from real to personal, 

or from personal to real, the change not actually taking place, but being 
presnmed by application of the maxim that equity regards that as done 
which ought to be done. 
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2. Conversion 3 % 

Direction in a will that the executor sell certain l ~ n d s  and use the 
procfwlu of sale to png debts of the c.tnte, ant1 divide t le bn1:mc.e anlong 
testator's three children, are imperative directions constituting an equita- 
ble conversion of the property into personalty. 

3. Conversion 9 4-811 beneficiaries must unite in electing a reconversion. 
When property is converted by mill from realty to personalty for diri- 

sion among designated beneficiaries after payment of certain debts, a11 
the beneficiaries must unite in order to coi~stitute a reconversion by elec- 
tion, and such election must be expressly made or inferred from acts and 
conduct which manifest an unequivocal intention to do so, and the circum- 
stances relied on by plaintiff beneficiary are held insufficient to justify a 
finding that defendant beneficiaries had joined in an election for a recon- 
version, and judgment of the trial court that plaintiff beneficiary was not 
entitled to hold one-third the land in question in severalty upon tender of 
her pro rata part of the debt, is without error. 

4. Executors and Administrators 3 l a b  
Finding of the court that the executor had not abus.ed his discretion 

in sale of lands under direction of the will, upheld. 

APPEAL by plaintiff from judgment rendered by d!ousseazi, J., at  
Chambers, 28 April, 1938. From CATAWBA. Affirmed 

This was an  action to restrain the sale of certain lands by defendant 
executor, and for the allotment of one-third in  ralue of said lands to 
the plaintiff i n  severalty. I t  was agreed that  the judge of the Superior 
Court should find the facts and render judgment out of term and out of 
the district. From judgment dissolring the temporary restraining order 
and denying plaintiff's right to actual partition of the lands, plaintiff 
appealed. 

Chas. W .  B a g b y  and C .  David Swift for p l a i n t i f .  
J .  L. -11urphy and 211. H.  170nnt for defendants .  

DEVIN, J. H. TV. Harris, the father of the plaintiff and the defend- 
ants, died leaving a last will and testament wherein, after devising 
certain property to his children, he made the following disposition of the 
remainder of his estate: "Eighth:  ,411 the remainder of my  property, 
both real and personal, not hereinbefore devised, I leave to m y  executor 
hereinafter named, to sell and dispose of, either a t  public or private 
sale, and a t  such times as i n  his judgment h~ may deem best; and out of 
the proceeds from the property left to him in this c1aur:e of my  will, I 
direct him to pay all my funeral expenses and other just debts and 
obligations, other than open accounts that  may be due by the store for 
goods bought in connection with that  business, all of which accounts are 
to be paid out of any money on hand a t  the time of my death due said 
store business; after paying all my  just debts and funckral expenses of 
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myself and 71-ife, including a suitable monument, and the cost of admin- 
istration of nly estate out of the proceeds from the sale of the property 
specified in this clause of my vil l ,  the remainder shall be divided equally 
bet\\-eel1 my tlirce childrcn, to v i t  : George IIarris ,  Carroll Harris ,  a d  
Xrs .  Bertha Harr is  Seagle." 

George Harr is  was nanied esecutor. The indebtedness of the estate 
referred to in the quoted paragraph of the will was found to ainount to 
about $12,000. 

The esecutor advertised for sale in Hickory, North Carolina, a t  public 
auction for cash the rarious tracts of land T\-hich passed under the eighth 
item of tlie n-ill, when plaintiff instituted this action and obtained a 
temporary restraining order restraining the sale. Plaintiff in her com- 
plaint asked that  her one-third share in the property directed by the d l  
to be sold be allotted to her in severalty. She offered to pay one-third 
of all debts and charges, and to pay the cost of partition, and for this 
purpose tendered into court $4,000. The plaintiff further alleged that  
the defendant executor had abused his discretion as to the time and 
method of sale of the land as further ground for the colitinuance of the 
restraining order. 

The court found, among other things, that the property nlentioned in 
item eight of the will had a market d u e  of approximately $41,000, 
consisting of nineteen or more tracts of land, both f a rm property and 
city lots, two or more of the tracts being located in counties other than 
Catawba County, and "that the lands mentioned in item eight are capa- 
ble of actual partition with very slight, if any, difference in the value 
thereof." 

The court, after making certain other findings not material to the 
determination of the questions here i n r o l ~ e d ,  coilcluded as follows: 
T p o n  the foregoing facts the court is of the opinion and so holds that  
item eight of the will worked a conversion of tlie property therein men- 
tioned; that the plaintiff elected to reconvert; that  the defendants did 
not join in  such election to reconrert; that all three must elect to recon- 
vert before there can be a ~ a l i d  reconrersioa; that  the plaintiff's com- 
ulaint and reulication do not state a cause of action or entitle her to 
restraining order; and that the restraining order should be, and it is 
hereby d issol~ed;  and that  the executor has not abused his discretion." 

The direction in the will that  lands be sold and that  the uroceeds of 
sale, after the payment of debts, be divided among the testator's three 
children, constitutes an  equitable conversion, as an  application of the 
maxim that  equity regards that  as done which ought to be done, and 
requires the court to treat the property as having that  character which 
b r  the terms of the will i t  was directed to hare. "Equitable conversion 
is a change of property from real into personal, or from personal into 
real, not actually taking place, but presuined to exist only by construc- 
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tion or  intendment  of equity." C l i f f o ~ l  2%. Ozcetls, 170 N. C.. 607, S T  
S. E., 502;  I)lrtl,.fr*ortlr 1 % .  .lortltrtr, 138 S. ('., 520,  5 1  S. E., 1 0 9 ;  
Bispllmn's Equi ty ,  see. 307. L a n d  directed to be sold and turiled into 
money is considered as  tha t  species of propesty into which it  i. directed 
to be converted, and the r ights  of the  parties a r e  regardcd as subject to  
the rules applicable to  the property i n  its changed and n o -  i n  its original 
.tat?, altlloligll the c l ~ a n g c  m a y  not have actn:illy taken p h c e  (Bispliam's 
E q u i t y  [lOtli Ed.] .  see. 307) ,  and  p e r s o ~ ~ s  c l a i ~ n i n g  pro 3erty ~ l n d e r  a n  
ilistrument directing its conwrsion must  take it  i n  the character  whicll 
the instr~ument  lins impressed upon it ,  and its subsequent Jisposition will 
be gover~icd by the rules applicable to  tha t  sl~ccics of pro1)erty. X c Z r r r  
r * .  L I I c l i i t ~ u e j y ,  IS4  S, C,. 393) 114  8. E., 399;  l?rowt l  1 % .  l 1 7 i l s o t ~ ,  174  
S. ('., G3G. 94 S. E.. 416;  I ~ c ~ r l ~ o ~ i ~  1 % .  J l o o r c ~ ,  114  S. C., 263, 19 S. E., 
15G: I l r o f h c r s  1.. C n r f u  r i y h t ,  5.5 S. C., 1 1 3 ;  P r o r f o r  1 % .  F c r e b c c ,  36 
S. (".. 1-10. 

Tlic correlative doctrine of reconwrsion ih the imaginary  process by 
wliicnli n pr ior  coii.trnctire c o n r e r ~ i o n  is alinlllled anti the p roper t1  
rcstorctl i n  contel i~plat ion of equi ty to  its original actual  quality. T h i s  
m a y  bc ncco~nplislletl 1\1ien tllc directioil to convert is re~.oked by  act  of 
Ian,  or wlicrc the parties entitled to  the property elect to take i n  its 
original forui.  I11 tlie la t ter  case the  rule  is stated i n  C' l ; f fo , l  1 , .  O l v c t ~ s ,  
stcltru, ns follows: ( 'But where there a re  several beneficirisies they mus t  
all, a. :I general rule, uni te  i n  the election to make it  effectire." -\nd i n  
IIrrt 1, r r  ~ r t l r  1 % .  .lortl<r 11 , \ c ~ l ~ r t r  : " l k o ~ ~ v c ~ r s i o i l  call I)(> c ~ f t ' c ~ t c ~ l  I\ lic,rc all  
tlie partic., l)e~lcficially interc\tcd ill the property, b y  some esplicit  and 
1)illding action, direct tha t  no actual   con^-elsion shall take place. and 
elect to  take the property i n  its original fo r~u ."  I n  1 3  (1. J., SS9, i t  is 
s a i d :  ' T h e r e  lantl is directed to  be converted into money, or iiloney 
directetl to 1)e conwr ted  into land, a l l  the  parties entitled belieficially 
thereto linve the r ight  to take the  1)roperty ill i ts  naconr t r ted  form, and 
thus p r e ~ c n t  the  actual  conrersion thereof. . . . I n  t ~ l e  case of land, 
the election of one of the be~ieficiaries alone \rill not change tlie character  
of tlic r s ta te ;  all  the 1)ersons so be~leficially interested must  join, and all  
must be bo~uld." 1T'nlling c. S c o f f ,  50 Ind .  -I., 2 3 ;  . I lcTVil l inms T. 

(r'olrqh, 1 1 G  Ki.., 576.  beneficiaries must  uni te  to elect. Bispham's 
Eq. (10 th  E d . ) ,  see. 323. ' T h e n  the  direction is to  tu rn  land into 
~noncy ,  one co-01n1er c a ~ i n o t  elect to keep his share i n  land." 3 P o m .  
E q .  Jur . .  see. 117G (note 2 ) .  I11 order  to reiider tlie p i n c i p l e  of con- 
version a p p l i c ~ ~ b l e ,  tlic p o ~ r e r  to  sell and convert must  be imperative, 
and v l ien  a C O ~ T  crsion has been effected, the election of the  parties to  
take the property i n  i ts  original f o r m  m a y  he inferred f r o m  acts and 
conduct n-hie11 manifest a n  mleqnivocal intention to do so. P h i f c r  z.. 
G i l r s ,  159 S.  C., 142, 74 S. E., 019. Reconversion is the result of a n  



K. C.] FALL TERM, 1938. 343 

election expressly made or inferred by a court of equity. 3 Pom. Eq. 
Jur. ,  sec. 1175. 

I n  tlie instant case tlie remainder of the real as well as personal prop- 
erty was devised to the executor with direction to sell, and, out of the 
proceeds, to pay all the testator's debts and obligations (except those 
incurred in the store business), and divide the balance among tlle three 
children, tlle plaintiff and the defendants. Under the circunistances of 
this case, considering the imperatiye directions contained in the will 
( N e x b o r n  v. Xoseley, 177 S. C., 110, 97 S. E., 511), and in accord with 
the well established principles of equity stated in the decisions of this 
Court and the authorities cited, the ruling of the court below that the 
plaintiff was not entitled to have one-third of the lands embraced in item 
eight of the will allotted to her in severalty without the consent of the 
other beneficiaries n u s t  be upheld. The plain provision of the will may 
not be disregarded save by the consent of all. 

Plaintiff's assignnlent of error that the court failed to find that  de- 
fendants, as well as plaintiff, had elected to reconvert, cannot be sus- 
tained. The finding of the court on this point is in accord with the 
evidence. The circumstances relied on by plaintiff are illsufficient to 
justify a finding that defendants had joined in an  election for a recon- 
version and for partition of tlie lands in severalty. 

The finding of the court that the executor has not abused his discretion 
will not be disturbed on this record. 

The judgment below is 
Affirmed. 

(Filed 2 Sorember, 1938.) 

1. Banks and Banking § 16-When statutory liability of stockholder is 
reduced to judgment it becomes Axed asset for benefit of creditors. 

l'hr \ t :~tl~tory l i ;~ l ) i l i ty  of stoc.lilioltlt~rs of :I I I : I I I ~ <  exict\ w)l(>ly for tht? 
benefit of creditors of the bank, and the solvent bank has no property 
interest therein, but upon insolvency of the bank it is the duty of the 
Commissioner of Banks, upon taking over its assets, to reduce the statu- 
tory liability to judgment by the expeditious procedure provided by stat- 
ute (Public Laws of 1927, ch. 113, subsec. 13; Michie's Code, 218 [c] ) ,  
and when the statutory liability of a stockholder is thus reduced to judg- 
ment it becomes a fixed asset to be collected by the Commissioner of 
I~ ; l111<~  :ll!tl :lpl)liCYl to  thr 1 ) : l ~  l l l ~ ~ l l t  of (.rtvlitol.\. 
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2. Banks a n d  Banking 5 10: Judgments  § 3&Commissioner of Banks 
nlex assign stock assessnwnt judgment in  sale of assets I:O pay creditors. 

K ~ K W  the at:~tntorg, coiitinpcnt liability of a ~tocliholder has been re- 
t 1 1 1 c ~ d  to j~~tlpnicnt ant1 thus m:~tlc x fixed liability of tht. stoclcholtler, tllc 
Coniniissionr.r of Eanlcs may c.oll~ct same in the mmuier \~-11icl1 to him ap- 
pears most ntlrmitagcow to the cretlitors of' the bank, a l~t l  wlien the total 
assets of the bnnlc are  insufficient to 1 ~ 1 y  creditors in -1'1111, the Commis- 
siclncr of Il:~nlts may sell :11111 :1ssign the stock assessment judgment n-ith 
the consent mid nl)pro~al  of the Superior Court, Pltbljc Laws of 1027, 
cli. 113. a1111sec. 7, nntl apl~ly the proccetls of sale to the payment of creditors 
of the l~nnlc, and n.lic11 this ii:rs becw tloi~e t l ~ c  :~ssignc.cs of tlic jntlgmcnt 
obtains title thereto and the judgment continues in force a s  a lien 011 the 
real estate of the judgment debtor unaffected by the fact that the judg- 
ment n-as assigned in the sale in bull; of the assets remaining after sub- 
stantial liquidation, or the fact that no specific value was placed on the 
stocli assessment judgment. 

3. Bills and  Kotes § 3-Cancellation of stock assessment j~ ldgment  is valid 
consideration for  notes executed to assignee of judgment. 

The Commissioner of Banlrs in  the liquidation of the remaining assets 
of a n  insolvent bank, sold same in bulk to defendants. Among the assets 
so sold was a stock assessment judgment against the owner of land. 
After the judgment debtor's death, plaintiffs, the owners of the land by 
descent, attempted to sell the land, but the grospective purchaser required 
the cancellation of the stock assessment judgment. Thereupon, plaintiffs 
est>cutetl their notes to dcfentlaiits for the ,11nomlt of tl ti j~~dgnicnt ,  ant1 
defendants canceled the judgment of record. Held: Tke judgment mas 
regular on its face and constituted a n  apparent lien on the realty, and 
the cancellation of the judgment was a sufficient consideration for the 
noles, and plaintiffs are  not entitled to the surrender and cancellation of 
the notes for want of consideration, even if it be conceded that  the assign- 
ment of the judgment to defendants was void. 

APPEAL b y  defendants f r o m  Errin,  J., a t  F e b r u a r y  Term, 1938, of 
,~LESASDER. Reversed. 

Civil action to  procure the  surrender  an11 cancellation of two notes 
executed by  plaintiffs payable to  defendants. 

J. 31. Little, now deceased, was a stockholder i n  the  B a n k  of Alexander 
a t  the t ime said bank was placed i n  process of liquidation. O n  or  about  
26 R h y ,  1932, a stock assessment judgment  was entered against  h i m  i n  
the  s u m  of $650.00. J. RI. Li t t le  died 22 December, 1934, leaving sur- 
viving h i m  Vensia Little, his  widon-, a n d  S. E. Little, his  son, plaintiffs 
herein. 

P r e p a r a t o r y  to  the  final liquidation of the  bank the  l iquidat ing agent  
advertised f o r  sale in bulk the  uncollected assets of the  bank, including 
said judgment, and  pursuan t  t o  said advertisement sold sti.id assets to  the  
defendants. T h e  sale was reported t o  and  confirmed b y  the  Superior  
Court  of Alexander County and  the  Commissioner of Banks  was directed 
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i n  the o l ~ l c r  of c o n f i r l ~ ~ a t i o n  to t ransfer  and assign saitl asset; to  the  
pwcllascr. TI i thout  rcco11r.e. Tlicreupon, the Conimis.ioner of Banks, 
or lli i  duly constituted agent,  executed and  dclireretl to  tlie defendant a 
paper wr i t ing  t ransferr ing and  acsigni~ig said a m * t s  to ilcfendantq. 
Tllereaftcr the  plaintiffs undertook to sell a sniall parcel of lalit1 con- 
ta ining 41 - acres owacd by  J. 11. Lit t le  a t  the  tirile of his  death. J. 11. 
-1lcxander ofTered to purchase upon coiidition plaintiffs ~ v o u l d  procure 
a canrcllation of the  btoek as+ewnent  j u d g ~ ~ i e i i t  lien 11po11 w i d  land.  
Plaintiffs executed n note f o r  $279.00 payable to  IT. 11. S o r t o n  and  one 
f o r  $55\.SO payable to  S. F. Steele p u r s l ~ a n t  to  mi agreenie~i t  tliat npon 
tlic execution and  d e l i ~ e r y  of said notes defelidants noultl  cancel saitl 
judgment. Defendant\  cniicclet~ the jutlgnielit of recortl aid plaintiff3 
perfectccl the bale of saitl land. They  no\\- allege tliat said judgliie~it 
v a s  not as+yiab lc  and t h a t  the notes n e r e  cxecutetl without conkidera- 
tion. 

Tlic parties n a i red  j u r y  t r i a l  and consented for  tlie court below to find 
the fact,  ant1 enter  jlldgment. Af te r  finding the  facts  tlie court con- 
cllldtxl tliat the superadder1 liability of s stocklioldcr i i  not assignable as  
a 11i:rtter of l aw and  tha t  tlie adiriittccl a+signinent of tlic stock aeseswieat 
judgment aga in i t  J. 31. Lit t le  n as and  is invalid and  without  legal 
cfl'ect a d  vested no riglit o r  ti t le i n  the  purcliawr.;; tha t  tlie purported 
cancellation of the  j ~ ~ t l g n l e ~ i t  was invalid a n d  1 oitl a n d  constituted no 
conbideration i n  l a w  f o r  saitl notes, a n d  t h a t  .aid note5 l iere  csccuted 
ni t l iout  a n y  l rgal  consideration therefor and  a r e  invalid and void. 
Jut lgmcnt  nac: thereupon entered requir ing the s u r x n d e r  ant1 cancella- 
tion of said notes. T h e  clefelidants escepted and  appealed. 

Iitry Jcnni tzgs  a n d  IT,urX.e dl B11rll.e for p l n i n f i f s ,  appe l lees .  
S c o f f  cC. Coll ier  for  c l e fo zdnn f s ,  n p p c l l a t ~ t s .  

BARSHILL, ,T. T h e  plaintiffs contend t h a t  the  liability of stockliolders 
f o r  assessment i n  case of insolreilcy is n co~i t ingent  awet  and  constitutes 
a truqt f u n d  f o r  the  benefit of depositors and  creditors of the bnlik. 
T l ie r  take the  t h a t  this  liability is not a n  assignable a . ; d  of tlie 
h ~ i k ,  I I o m l ,  ~ ' o t t ~ t ~ z l \ ~ ~ o t ~ ( ~ r .  r .  l i o ( t l I y ,  l t ~ r . ,  2 1 1  x. ("., .7 \3;  an(1 tha t  
it  conatitntcs a tr11.t fn1it1 to  1 ) ~  cquitnl)ly t l i ~ t r i b u t d  f o r  tllc Iw~icfit 
of a l l  creditors, I ioot l ,  C'ottttni\uioncr, 1.. Il'rrtsf Co., 209 S. C., 367. I S 4  
S. E., 51. I t  has  been i o  lielcl by  this  Cour t  i n  the  cases cited and 
relied on by plaintiffs m d  i n  m a n y  other tlecivions without exception. 
I11 each instance, honever, the Cour t  was discusqiiig tlie double liability 
of stockholders pr ior  to the rendition of judgment thereon. 



346 I X  THE S U P R E M E  C O U R T .  [214 

T h e  r ights  of a bank as a g o i i ~ g  concern and  of the C o m m i 4 o n e r  of 
Bniiks as  a s ta tu tory  receiver i n  charge of a n  in~olven i  bank i n  process 
of liquidation i n  relation to  this liability a r e  t l i s t i n c t l ~  different. A 
solreat  baiik has  no property interest i n  the c o i i t i ~ i g c ~ ~ t  fund  tl111s pro- 
vided f o r  by  statute. I t  exists solely f o r  the protection of creditors of 
the bank. 011 the other h a ~ l t l ,  so soon as  tlie Comnli;sioner of Banks  
assumes control of a n  insolvent bank f o r  the purpose of liquidatioil i t  
bcconlcs his d u t y  to  redncc the l iabi l i ty  to  judgment and tliuq inake i t  a 
fixed and arai lable  aswt  to  be applied to  the p a y ~ n e n t  of creditors. 

T o  the elid tha t  a n  cspctlitions and  inespensive r letliotl might  be 
provided to enable the Commissioner of Banks  to  make  this fmid quickly 
amilablc ,  C. S., 31s ( c ) ,  was revised, amended and rrihactctl  ill 1027. 
Pltblic Laws 1927, ell. 1 1 2 ;  lficllie 's Code of 1035, see. 21s ( c ) .  , l f ter  
the esp i ra t ion  of th i r ty  days f r o m  tlie date  of the  filiiig of tlic notice 
of the  t ak ing  possession of a bank, i n  the office of the clerk of the Supe-  
r ior  Court,  the Commissioner of Banks  m a y  levy a n  a s s e ~ s m c ~ l t  equal 
to tlitl stock liability of cach stockholder i n  the bank a ~ i d  sliall file a copy 
of such levy i n  the office of tlie clerk of tlie Superior  C311rt, n-hich sliall 
be rec.orded and  i~i t lescd as  jutlginents, and  shall l inre tli. force and effect 
of a judgment of the Snpcrior  Courts  of this S t a t e ;  and the same shall 
become due and payable inimcdiately. ,Iiitl all  s u m i  collected under the 
levy sliall become iminedintely available as  general asqets of the baiik f o r  
distribution as  other  assets. Publ ic  Laws  1027, c11. 113, subsection 13. 
TTliell judgment is so rendered i t  becomes a fixed liabi i t y  of the stock- 
holder and is a general assigiiable asset to  be collected by  tlie Commis- 
sioner of Banks  i n  the manner  \vliich to  liim appears  to  be the lliost 
atlrantageons and  beneficial to  creditors. EIe has  tlic authori ty ,  by  and  
with tlie consent and  approra l  of tlie Superior  Court,  to sell, compromise 
or conipound a n y  bad or doubtful  debt o r  claim, and  uplm such approval  
]nay scll tlie real  a i d  personal property of such ban'i. Publ ic  L a m  
1927, cli. 113, subsection 7. 

T h e  j u d g ~ i i e ~ i t  rendered against J. 11. Lit t le  became and m e  a general 
a s x t  of the bank. I t  was sold by  the  Commissioner of Banks  under  
au thor i ty  of the  Superior  Court .  U p o n  the assignment thercof tit le 
thereto vested i11 the clefelidants and  i t  continued i n  force as  a lien upon 
tlie real  estate of the  judgment debtor. S e i t h e r  tlie fact  t h a t  tlie un- 
collected assets of the  bank remaining af ter  i t  had  b w n  substantially 
liquidated were sold i n  bulk, nor  the  fac t  t h a t  i n  said s d e  no part icular  
7-alnation was placed upon tlie stock asse~sment  judgment affects the  
regular i ty  of said sale or the val idi ty  of tlie t ransfer  of assets so sold. 
T h e  Coi~ini iss io~ier  of Banks  pursued a method of realizing 11poii this 
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he received the  consideration paid therefor which, together with the  
other assets of the  bank, was insufficient to  pay creditors i n  full. 

I n  a n y  event the  judgment was regular  upon its face and  constituted 
a n  apparcnt  lien upon tlie land plaintiffs desired to sell. T h e  purchaser 
required the cancellation of the  judgment before he  would buy. E v e n  
if i t  be conceded t h a t  the judgment  was invalid f o r  the reasons alleged 
by plaintiff, i t  constituted a cloud on the  title of t h e  plaintiffs. There- 
fore, its cancellation was a sufficient consideration f o r  tlie execution of 
the notes i n  controversy. 

XTe coiiclude t h a t  the notes executed by plaintiffs which they now seek 
to have surrendered and canceled a r e  valid subsisting obligations based 
on a legal and valuable consideration. This  conclusion is not i n  conflict 
with a n y  fornier decision of this Court.  

T h e  judgrnent below is 
Reversed. 

(Filed 2 Sorember, 1935.) 

1. Abatement and Revival § 10- 
The common law rule that a personal right of action dies ~ i t h  the 

person has been changed by statute so that causes of action, except in 
specified instances, C. S., 162, survive and are  maintainable by or against 
the deceased person's personal representative, C. S., 159, 461. 

2. Same: Executors and Administrators § 10-Cause of action for un- 
liquidated damages survives only against personal representative of 
tort-feasor. 

Plaintiff instituted this action against the executors and trustees of 
deceased, alleging that the deceased had conrerted plaintiff's stocli and 
dividends thereon, from a specified year, to his own use, and prayed 
damages for the wrongful conversion. The action as  against defendant 
executors was dismissed upon their special appearance. Held: Plaintiff's 
cawc of action against the trnatrcs is not for the recovery of tlie "r'os." 
there being no allegation that the property converted or property acquired 
with the proceeds thereof was in the possession of the trustees, but is 
11:lsc~l on :I claim for ~~nliqnitlnted cl;~magcs whicli s l~rvires  only against 
the tort-feasor's personal representatire, and the trustees' demurrer to 
the complaint was properly sustained. Whether the action could be 
maintained against the trustees after the claim had been reduced to judg- 
ment against the esecutors and thus made n debt under C. S., 59, is not 
presented for decision. 
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SLSI~IS v. TRUST CO. 

APPEAL by plaintiff from F r i z z e l l e ,  J., at  Chambers, 26 July, 1938. 
Froni CRAVES. Affirmed. 

This is a civil action to recover damages for the ~vrongful  conversion 
of stock and dividends thereon. 

The plaintiff is a resident of Craven County. The original parties 
defendant are executors and trustees of the estate of Louis B. Suskin, 
late of the city of Baltimore, Xtl., who died 12 January,  1935, leaving 
a last mill and testament in which he nanled the Xaryland Trust Com- 
pany and Sidney R. Traub executors and devised to them as trustees the 
major portion of his estate. 

The plaintiff alleges that  the Standard Overall Company, a lrlaryland 
corporation, on 15 September, 1919, issued and de l i~e red  to plaintiff 
three certificates for a total of fifty shares of its preferred stock; that  
said stock has never been transferred or assigned by h im;  that  the 
deceased was in control of and dominated the Standard Overall Company 
and that  through his position of influence with the said corporation he 
11-rongfully and unlawfully caused and procured said caompany to issue 
to him and in his name a certificate for fifty shares of preferred stock 
of said corporation in  lieu of the three certificates issued to the plaintiff 
for the total amount of fifty shares; that  the deceased thereafter wrong- 
fully and unlawfully converted all dividends issued on said stock, includ- 
ing a certificate for twenty-one shares of the common stock issued to 
the deceased i n  lieu of dividends, to his own use. Thc plaintiff's stock 
Tras issued to him 15 September, 1010, and he alleges i hat  the deceased 
received the certificate for the twenty-one shares of conlmon stock 
7 February, 1927, and that  he converted all dividends paid since 1926. 

The plaintiff prays judgment for $40,000 damages for the wrongful 
and i~nlawful  conversion of the property of the plainiiff; for the sum 
of the total of the amounts of all dividends and accruals 11-rongfully 
collected; and for the value of the stock n rongfully conrerted. 

The Maryland Trust Company and Sidney R. Traub as trustees made 
a general appearance and deniurred to the oomplaint for that  i t  does not 
state a cause of action. The demurrer was sustained and the plaintiff 
appealed. 

L. I. X o o r e  a n d  R. E. IT 'h i teh~rrs t  f o r  p l r i i t z t i f ,  a p p d l a t ~ f .  
IT'. B. R. Guio t l  ( i n d  J .  C .  B. E h r i t l g h n u s  f o r  d e f e t . i d c n f  f r u s t c c s .  

BARSHILL, J. The defendant executors, on special appearance, moved 
the court to dismiss the action as to them. This nlotion was allowed and 
an order entered accordingly. On appeal the order was sustained. 
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Sltskin c. Trl t s f  C'o., 213 N. C., 388. The defendant John  Archbell 
Tilliinson. acl~ninistrator, x i s  remored from office by the clerk of the 
Superior Court of Beaufort County and an administrator c. f .  ( I .  was 
appointed in his stead to administer S o r t h  Carolina assets of decedent's 
estate. Tlie defendant Tilkinsoa's appeal from the order of removal 
n-as dismissed. In re Es ta te  o f  Susk in ,  crutr, 215. Ai: the ancillary 
atlministrator c. f .  a. has not been made a party defendant, this action 
as now constituted is against the Maryland Trust  Colnpaily and Sidney 
R. Traub as trustees of the estate of Louis 8. Suskin, and Suskin 6: 
Berry, Inc., which is a party defendant only as a garnishee. 

I n  the written demurrer filed the defendants asscrt that  no cause of 
action is alleged in faror  of the plaintifl and against these defendants 
for that  : 

" 5 .  The cause of action, if any, is therefore, for a tort committed in 
the State of 3Iaryland by a man n ho lired and died donliciled in Xary -  
land and with reference to property the sifzts of vhich  was a t  all times 
anc! still is in the State of Naryland and nine years or more before the 
death of the tort-feasor all of vhich  appears in the complaint, paragraph 
5. Tlie personal action, if any, arising therefrom, died with Suskin, 
tlle tort-feahoc. and P I I ~  iw.. if it survi~c-  at all, only hy i r t w  of, untlcr 
and in accord with the lair-s of the State of Naryland. 

" 7 .  A \ ~ i t l  e ~ c l l  if the Mai->lalit1 Inn- l )e  l)~c.l~llletl or slionn to he the 
.amc as ourc. l 1 1 ~  action conlil i u r v i ~  c only against t l ~ c  tort-fcaior's per- 
.anal r c l~ rewl tn t iw ,  namcly. hi. executor& narncd in his will, ant1 as such 
but not againqt the trustcci n h o  t:lkc as t~u i t ec .  aftcr and in subordina- 
tion to the atll~iinistratioil of dcccdrllt's eqtatc, their trustee.;hil) having 
conlc into c~iqtcncc aftcr thc ileath of thc tol+feacor. S e i t l ~ c r  a t  conlnlon 
I av  nor under any statute doe.: an  action for tort committed by a de- 
cedent i u r r i r e  against any one other thali the personal reprc$entative 
as kuch. 

"9. And u l d e  it might be that an action coulcl oncc 11a.c-e been main- 
tained in  the M a y l a n d  jurisdiction for rccorery against the tructces for 
the ' ~ s '  conrerted if i n  their possession no suit or right of action for 
damages on account of Su-kin's conversion has ever existed against them 
a n p h e r e  or right of action for and on account of ~ v h a t  n a s  done by 
Suskin nllether nine c lay  or nine gear> prior to hi. death. 

"rpon the lm4s of thew facts all of nhich  appear in the con~plaint, 
tllese defendants tlcnlurring being merely truqtees under a trust which, 
under the allegations of the coml)laint, came into being after the death 
of the alleged tort-feasor and lung after the conrersioll complained of, 
may not Le >ued for daniagen resulting therefrom and 110 cause of action 
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SUSKIN 2'. TRUST (lo. 

exists or survives against them as trustees merely b e c a ~ s e  their trustee- 
ship was created by the alleged tort-feasor. ,Is to them clearly the com- 
plaint fails to state a cause of action." 

Tht> rule of the common law is that  a 1)ersonal right of action dies 
with the person. This rule has been changed by legislative enactment 
and, escept in specified instances, C. S., 162, causes of action now sur- 
vive and an  action originallp maintainable by or against the deceased 
person is now maintainable by or against his personai representative. 
The cause of action survives, if it  survives at all, in fayor of or against 
the personal representative. C. S., 159;  C. S., 461. 

While counsel cite 110 Marylaad statute or authority to the effect that  
the cause of action for the alleged tort survives, it seen13 that under the 
N a y l a n d  law plai~ltiff's allcgcd cause of action does survive ngainst the 
personal representative of the deceased. Bagby's h n .  Code of Xd., 
2nd Vol., Art. 03, sec. 106. 

Tlie facts alleged in the complaint on demurrer are deemed to be true. 
Tllcse facts, considered in the light most favorable to the plaintiff, cannot 
be construed to constitute an  action for the recovery of the Ores." There 
is no allegation in the complaint that  the property convel ted, or property 
acquired with the proceeds thereof, has eyer been delivered to or is now 
in the possession of the defendants. 

Plaintiff's action is based on a claim for unliquidated damages. Until 
reduced to judgment liquidating the anlount of the clainl it is not a 
debt untlcr ('. S., 50, r ~ t  ~ ( y .  V n d ~ r  tlie statutory l)ro~isions of thr State 
of Maryland and of this State the action can be maintaiucd only against 
the personal representatire of the deceased. 

JVht~tlier, after recovering judgment against the esecbutors and thus 
establishing tlie amount due, thereby converting the claim for unliqui- 
dated dan~ages  into a debt, plaintiff could in  any event pursue property 
~ r h i c h  had been delivel.ed to the trustees for the satisfaction of his judg- 
ment is not before us for decision. Zollickoffer v. Sefl, 44 Md., 359; 
Story's Eq.  Juris.,  2nd Vol., sec. 1251. 

Plaintiff's claim as presently constituted is not maintainable against 
the trustees under the will of Louis B. Suskin, deceased. 

The judgnmlt below is 
-\ffirmed. 
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WELLS c. I S S L R . ~ C E  CO. and SICIIOLSOS c.  I S S ~ R A S C E  Co. 

SAJIUEI, B. WELLS r .  JEFFERSOS STASD;\RD LIFE ISSURA\SC'E 
COJLPAST, a CORPOR.\TIOS, 

JIARTIIA\ J. SICHOLSOS r .  JEI.'FEIISOS STASD-lRD IJIFE ISSUIl . ISC'~~ 
COI\IPAST, A C'ORPORITIOS. 

(Filed 2 Sowmber, 103s.) 

Insurance 8 3 1 b E v i d e n c e  held fo r  jury on question of insured's nlisrell- 
i~esentations which were material as a matter  of law. 

Defendant insurer introduced evidence that a t  the time of the issuance 
of the policies in  suit insured made written representation to tlie effect 
tliat she was not pregnant and that her menstruation was regular and 
normal, in reaffirming her representations to this effect niadc in her 
application, that insured's last menstruation period was over two months 
prior to tlie issuance of the policies, and tliat had insured disclosed the 
facts the policies would not have been issued 11s the insurer or by tlie 
re-insurer. The policies n-ere issued after medical examination. Held:  
The evidence was sufficient to be submitted to the j u r ~ ,  and ~11011 an 
ntfirnintive tillding that iliwrcd 11:1(1 nlntlc snc.11 inisrel)reselit:~tiolls, i~lsllrpr 
is entitled to the cancellation of tlie policies, the representations being 
material as  a matter of law. 

PETITION b y  plaintiffs to  rehear  the above case on appeal  as  it  relates 
to the second and th i rd  actions reported i n  213 S. C., Sol ,  196 S .  E., 326. 

These three civil actions, consolidated for  the  purpose of t r ia l ,  a re  to 
recover on three policies of insurance i ~ s u e t l  by  tllc defendant 011 the 
life of 1Ial.y Sicholson V e l l s  : one, dated T J u l y ,  1935, i n  ~ r h i c l i  her  
husband, Sanlucl 13. T e l l s .  is the  beneficiary; and  two others dated 
1 S o ~ e m b e r ,  1935, i n  TI-hich the administrators, executors or nssigns 
of the insured, and her  mother, X a r t h a  J. Sicholson,  respectirely, a r e  
the beneficiaries. F r o m  judgment as of nonsuit a t  the close of the plain- 
tiffs' eridence the cases were heard here on former appeal  reported i n  
211 S. C., a t  427, 190 S. E., 744. T h e  judgment was rewrsetl,  and  on 
retr ia l  i n  the  rour t  below, these issues were submit t rd to  and  answered 
by the ju ry  as  follows : 

"1. D i d  N a r y  -1. T e l l s  represent i n  her  application f o r  the  insurance 
policy sued on t h a t  she had  not consulted a doctor f o r  a n y  cause, pr ior  to  
her  said appl icat ion? ,111s. : 'Yes' ( b y  consent).  

"2. n ' as  the applicant,  X a r y  A. T e l l s ,  treated f o r  mala r ia  dur ing  
the moiitli of N a y ,  1935, by  Dr. C. F. I I a ~ r e s ?  -111s.: 'Yes' ( b y  con- 
sent) .  



352 IS THE SUPREME COURT.  [a14 

('0 
A TTas the said representation nlaterial to a contract of insurance 

betnecn tlie said Mary A. T e l l s  and the defendant? A '~ns .  : 'SO.' 
"4. Did tlie applicant, Mary *L. Mrells, represent in her application 

for tlie insura~icc policy sued on that her nienstruation v a s  regular and 
normal. ,Ins. : 'Yes' (by consent). 

" 5 .  T a s  mid representation t rue?  ,ins.: 'Yes.' 
"6. Mras said representation material to a contract of ins~wance be- 

tween the snid X a r y  ,\. Wells and the defendant? ,111s. : 'So. '  
"7. Did the said X a r p  A. Wells represent in her application for the 

insur;~nce policy sued on that she was not pregnant? -111s. : 'Yes' (by 
consent). 
"8. TTas the said reprcsentatiou t rue?  ,Ins. : 'Yes.' 
"0. Was said representation material to a contract of insurance be- 

tween the said N a r y  ,\. TT'ells and the defendant? Ans. : 
"10. Did the said Mary A. TVells, on -\ugust 5, 1935, prior to the 

deliwry of policies Sos .  540703 and 551126 reaffirm the representations, 
agreements and statements contained in her said application? h s .  : 
'Ir(~s.' 

"11. TTas the said J l a r y  -1. T e l l s  pregaant 011 5 August, 1935? Ans. : 
'1-CS.' 

"12. T a s  said Mary ,\. TTclls' men~truat ion  regular and nornlal on 
5 -lugust, 1035 ? ,\ns. : 'No.' 

"13. Tlrcre said representations, or either of them, material to the 
contract of insurance bct~reen tho said Mary A. T e l l s  and the defend- 
ant, as contained in policies Sos .  540703 and 551126? h i s . :  'Yes.' 

"14. liras Mary A. Wells in good liealth a t  the time of the esecution 
and actual d c l i v e ~ ~  of the policies? ,111s. : 'So.' 

"13. 111 \\lint alt~oniit, if' an.. i. clcf(~~iclw~it intlcbtc(1 t o  I ) ln i~ i t i f f~ !  
,Ins. : ,, 

Plaintiffs appealed froni judgment denying recorerg in the second 
and third actions. 011 the call of the case in this Court, defendant made 
motion to be permitted to amend its answer in  said aciions to arer ,  in 
substance, that, in August, 1935, prior to the delivery of the policy on 
\vhicli ench action is based, N a r y  Sicholson T e l l s  ~ v a s  pregnant, and 
lier n~enstruation was not regular and normal, to her knowledge; that 
she failed to inform the defendant of these facts, but on the contrary 
reaffirmed her agreements and statements contained in the original 
application; that  knowlctlge of lier condition in those rea;pects was mate- 
rial to the risks; that  defendant did not hare  knowleclge thereof, and 
that, if it  had had such knowledge, the 1)oliey would not have been 
issued. There is evidence tending to support the averments as set forth 
in this amendment. Other pleas of defendant are set out in the former 
appeal, 211 N. C., 455) 190 S. E., 744. 
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Up011 consideration of the  rrcord and  case on appeal  i n  the  l ight  of 
the I ~ l e a d i ~ ~ p ~  as  so amended, the Cour t  being evenly divided, Connor, J., 
not sitting, the  j u d p l e n t  below v a s  affirmed. 

T h e  plaintiffs 1 1 0 ~ ~  petition f o r  rehearing on the  ground t h a t  there is 
"lack of re lerant  eridence to  support  a n y  of tllc issues 1 2  t o  14, . . . 
inclnsirc." 

W r ~ n o a s ~ ,  J .  Tllc petition to rehear  presents one qncst ion:  I s  there 
sufficient critlence to w p p o r t  a n y  of tllc isiues 1 2  to  14, both incluqire? 
TTe thirik so. 

There  is eviclence tending to show t h a t  pr ior  to  5 .Ingust, 1935, the  
last menstruat ion of in-ured was on 20 N a y ,  1935. There  i.i alio c r i -  
dence tending to s h o ~  tha t  the  policie- of iilsurance would not linre been 
issued by  the  defentlnnt, o r  by the P i lo t  Lifc Zilsurance Company, the  
re-insurer, if tlic i n w r e d  had  tliscloscd the  t rue  fact,  n-ith reference to  
her pregnancy and menstruation. There  is also cridence t h a t  the ques- 
tions and a n i n  ers n i th  resliect thereto a r e  i n  v r i t ing .  

I t  i i  settled lan- ill K ~ r t l i  C 'arol im t h a t  ansners  to  specific questions 
like the one.: asked i n  the  c a w  i n  lland, where there has  been rnedical 
e s a m i i l a t i o l ~  a r e  mater ial  as  :I nlattcr of lax-. P c f f ~  I . .  I t[<.  C'o., 212 
S. C'.. 157, 193 S. E., I B ,  and ca*es cited. 

As to  tlic 14 th  i s ~ w ,  it  i~ st:rtetl i n  t l ~ e  judgiiicnt belon- that  the defend- 
ant ,  ftor t l ~ t  p l l 1 . 1 ~ 0 ~  of the t r ia l ,  in  o l ~ ' i ~  co11rt n a i \ e d  a n y  and a11 riglit- 
tha t  i t  lias or might  h a r e  tliercuiitlcr. 

I11 the judgnicnt below n e  fintl n o  error .  and the petition is 
Dismissetl. 

DAVID I I t T I S G  SCIIRUAI r. ('ATLIWI?-i U P I I O L S T E R I S Q  COMP.lST . ~ X D  

THE 1\I.il~TI.ASI) C.lS17ALTT CO1\1L'ASII. 

(Filed 2 Sovember, 1935.) 

Master and Sewant 4la-Emplogee is  entitled to full compensation for 
104s of vision although prior to accident he had astignatism. 

Claimmit suffered an accident arising out of and in the course of his 
employment which resulted in the total, irremediable loss of vision in 
one eye. I'rior to the accident clai~nant buffered from astigmatism 
caused a forty per cclit uricorrectetl loss of vision, but by the use of 
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A l ~ ~ ~ ~ . \ ~ ,  by  plaintiff f rom Z?oussec l~ r ,  .I., a t  F e b r u a r y  Term. 1035, of 
C.\T.\\~IIA. Rerersed.  

Tliis is a proceedings before the Indus t r ia l  Commission f o r  compensa- 
tion f o r  total  loss of \-ision of one eve. 

I t  is agreed tha t  the claimant  is entitled to  the minimtun rate  of com- 
pensation. T h e  controveryv inrolvcs only the  amount  of compensation 
claimant  is entitled to  recover. T h e  Conlmission a m ~ r d e t l  sixty per  
cent of the  amount  recoverable fo r  the total  loss of vision. I n  the  court  
belon- the plaintiff tendered jut lgn~ent  "that the  plaintiff h a r e  and re- 
cover of the  defcntlnnts colnl)ensation f o r  the complete 10.. of &ion i n  
his eye a t  the ra to  of $7.00 i c r  ~ v e c k  for  100 ~veeks, i n  :~ccordance with 
scxctioll SO81 ( m u ] ) .  wbwct ion  (q ) .  of tlic C'onsolitlatctl S t a t u t ~ ~  of 
Sort11 Carolina." T h e  court  below declined to sign saitl judgment and 
i n  lieu thereof signed judgment approving and affirnling the award of the  
Industr inl  Commission. T h e  plaintiff excepted and appealed. 

R u ~ s e l l  TI'. W h i f e n c r  f o r  p l n i n i i f f ,  n p p e l l n n f .  
I T T .  C. G i r z f c r  rind F. D. P c n r c c  f o r  d e f e n d n n f s ,  appellees. 

3 S I I I I T  J T l ~ c  r l a i ~ ~ ~ : r i i t ,  a t  tllo t i n ~ r  1 1 ~  inff(,l c.11 a n  i11111ry by 
accident arising out of and  i n  t h e  course of emp1o-j-ment n.Iiic11 resulted 
i n  total tlestruction of vision of his r igh t  eye, was quffeling f rom astig- 
mat i sm of said eye, which caused a fo r ty  per  rent  uncorrected loss of 
vision. By the  use of proper glasses his vision n.as f r o m  ninety to  one 
hundrcd per cent normal. 

T h e  hear ing  Commiqpioner found tha t  "the accident destroyed t h e  
source and ~ ~ t b c t a n c c  of T i.ion, t h a t  n hich the claiman1 1)os~eqqpd and 
~ i l i i c l ~  cnnblcd llinl to cstablisli a vision close to normal  n h i c h  cannot 
110 c ~ ~ t a l ) l i ~ l i c d  i l l  ally I I : I ~ ~  117 tlic> I IV of :I 1 ~ 1 1 ~  ~ 1 1 1 ~ ~  t111l a w i ( l c ~ ~ t  OC- 
c11r1~~l . "  T l ~ c  Ful l  ( ' o ~ ~ ~ n ~ i w i o n  011 WT it,\\ aff i~mcd thc  iindil~g. of fact  
of the hearing Conimi=ioner, but concluded tha t  the claimant was 
entitled to recover only for  s i s t y  per  cent loqs of rision, ha t  is, the loss 
of vision suffcred by liirn a f te r  first deducting the uncclrrected loss of 
vision ~ l u e  to the astigmatism. 
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I n  its opinion the  Conmiiqsion 5tates the clueition of law p r e v n t e d  as 
follon. : ( 'Shall the 1)laintiff be p a d  f o r  the losi of corrected vision 
under  section 31 ( q ) ;  or *hall he be paid f o r  the uncorrected l o ~  of 
vision 1" 

Tlie itntiltc,, I \ l ~ c l ~ i t ~ ' ~  ( otlc of 1933, we, \0\1 ( ~ ~ i i i i ) ,  - u l ) - w t ~ ~ n  ( t i ) ,  
proritie. tliat ail e ~ ~ l p l o y e e  shall r e c e i ~  (. .ixty 11cr cc~i t tui i  of 111s :t\erc~gc 
ncekly 11 age,. t lu r~ i lp  I00 \I ccL, fo r  the 10.3 of nil e> e. 111 ~n1)wctioil  ( t )  
thc rwf  it i. pro\ itlctl t l ~ a t  the 10.5 of \ 1 4 o n  of a n  (,ye *llall bc cwn\~clrred 

r 7 ar  equi\ u l m t  to tlic 10.5 of a n  eye. l l i e  ('oiiiiilissioii b a d  its tlecisioii 
rcvlticlnp tht. amount  of c o ~ ~ ~ ~ ) c n v ~ t i o i i  on tlic prorision, of ~cc t io i l  5031 
( o t ~ ) ,  nlii(.ll i-. :I>  f o l l o n \ :  '(PR0RALrl'IXG l 'E1WALSEXr~ DIS- 
A l 1 3 1 L ~ ' ~ y  I{1<CiE1VEl) ls OTIIEli  E~11'L0YXI?XrI ' . - l f  t i l l>  ( > ~ I I -  

11loyec~ ha-  a l ) c l i ~ i a w l i t  tli.abillty o r  I1n5 .~~.taii~cvl a l ) ( ~ r ~ i i n ~ ~ ~ i ~ t  1111111,~ 111 

A n  analysis of this section, i n  coiinection with i ts  caption, clearly 
indicatrs t h a t  i t  a as the  intelltion of the  L e g i J a t u r e  to provide for  the 
decluctioil of pr ior  cor~ipeilsable injur ies  and thus to prevent double conl- 
pen-:itioii. TYhcrc tl~ertb arc, tn o c o l i ~ p e n ~ a h l t ~  l ~ ( l r ~ ~ l : i i i e ~ ~ t  in  1111 ie-. 111 

deterriiining tlie degree of impai r~ne i i t  caused by the  sc ro~id  injury,  the 
degree of the ill jury caused by tlic first lnnst be dednctetl f rom the total  
i i i jury wsul t ing  f rom the t n o  accidents to deterniine the comprnqable 
i l l jury caused by the bccond accident. I Iat l  the claininnt theretofore 
suffercd a n  in,jury to his eye which impaired his  vi*ioil fo r ty  per cent 
and then suffered a second i l l jury nhicl i  fu r ther  impaired hi. iiglit, so 
t h a t  he  then had  01115. f o r t y  per  cent vision rcniainiilg he  ~r.ould be en- 
titled to  compensation f o r  the second i l l jury 011 tlie ba.;is of t~i-eiity per 
cent impairment .  

TYl~etlier the section applieq wlien tliere Ilas been n total 10s. of ail 
eye, or a rm,  o r  leg, we need not now decide, f o r  7r.c a r e  of tlic opinion 
t h a t  t1le1.e is  nothing on this record or  in said ~ c t i o n  which justified 
t h r  cmclu>ioii tliat deduction s l i o ~ ~ l d  be nlntle f o r  a defectire r is ion due 
to astigmnti.m. T o  so hold noultl  require a n  esatniiiation into the con- 
dition of \ iiioii of the eye of every ernplo?w ~ v h o  suffered a loss of 
vision ar is ing o ~ ~ t  of and  i n  the course of his e1iil)lojrilent. - h ( l  i t  is 
well k i l o \ ~ i i  t h a t  few people of mature  age p s e s s  perfect vision. Thus  
f e v ,  if any, employees who suffered the loss of riqion of a n  cye could 
recover tlic eonlpensation tlie Lcgialattire clearly intended should he 
awarded i n  such a n  event. 
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T h c  compensation provided is f o r  the "lois of vision c,f a11 eye." T h e  
sense of siglit is just as precious to  the person n h o  is zuffering fro111 a 
defective vision due to astigmatism v l ~ i c l l  m a y  be, and is, corrected by 
tlie w e  of glasses, as  i t  is to  one w l i o v  siglit is nn imp:~i red .  I t  is f o r  
this loss of r is ion tlic s ta tnte  scckq to compelisate. 

Tliis employee, by the 11ic of glasses, P O S S C ~ ~  vision which is consid- 
ered normal  or perfect, and t l i e l ~  is nothing ill this record wl1ic11 iiidi- 
cates t h a t  the accident would not have resulted i n  the destruction of his  
vision hat1 the fo rmer  coadition not existed. Tliis " ~ ~ o u r c e  ant1 sub- 
stance of vision" lias heen tle.tro~ed by the i n j u r y  lie sustained. F o r  
tliis loss he is entitled to  tlic ful l  compensation provided hy statute. TTe 
a r c  of the  opinion, tliercfore, tha t  tlierc Tvac e r ror  i n  tlic refusal of tlie 
c o ~ ~ r t  to  sign tlic judgment  tendered by  tlic clairnailt ant1 i n  the judg- 
ment  r~ffirniing tlic a n a r d  of tlie C'ommi~sion.  

I11 the  opinion of the F u l l  Commission i t  is stated : ' ~ I u  a n  effort to  be 
liberal the Con1niission f r o m  the begilining has ruled t h a t  n h e r e  there is 
a n  i l i j u ~  to the  eye ant1 t h e w  is loss of vision, hut where this vision 
could be i n  p a r t  eom1)eiisatcd by the proper  fitt ing of g asses, the Com- 
mission lias an-artletl compensatioli based 1~11011 tlic un~~orrectecl  vision 
and a t  the salnc t ime rerluiretl the defendants to  fu rn i sh  glasseq." There 
is  n o  f a u l t  t o  be fouiid wi th  this  rule  of procedure i n  tliv award  of com- 
pensation ~ v h e r e  the  accident docs not result i n  a complete loss of vision. 
Hovever ,  on this record, the  application of this rule  i n  the instant  case 
where there h a s  I m n  R c o n ~ p l ~ t e  loss of \-ision is  not xarrai i te t l  under  
the statute. 

This  cause is rcmalidctl to tlie Superior  Cour t  f o r  j u d p n e n t  i n  accord 
wit11 this opinion. 

Reversed. 

13. F. WALTER, TR.\~ISG AS WALTER & GURLET AUCT[OS COJIP.IKT, 
v. JLYTTIE 1,. WISECOFF . i s n  L). I<. TT'ISECOFF. 

( Filctl 2 Sol-cmlwr. 193% ) 

1. -4ppeal and Error § 6g- 
Appellants may not complain of the charge relative to a n  issue an- 

swered in their favor. 
2. Contract § 23: Brokers § 12%-Charge in this action for damages for 

brcwch of brokerage contract held sufficiently full. 
I n  this action for damages for breach of a brokerage cmtract  the issue 

ns to the esecntion of the contract was answered in the affirmative by 
consent. Plaintiff contended that  he secured a prospecti~e purchaser and 
then found defendants had breached the contract by selling the land. 
Defendants contended that a t  the time the brokerage contract was exe- 
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cuted they were negotiating for the sale to their purchaser and that plain- 
tiff and defendants agrccd that the brolierage contract should not be 
cffectivc if defendants were able to consummate that  sale. The court 
properly plncetl tlie burden uf proof on the issue relating to the alleged 
contlition precedent on defendants, statcd the evidence relating thereto, 
and declnrcd :wd csplnined tlic law arising thereon. Held: The con- 
trorertctl question was the existence of tlie allcged condition precedent, 
:inti not what constitntcs a contract. ant1 defcnclmits' esception to the 
charge on tlrc gronntl that it  failed to define the 17-ord "contract" and 
failctl to declare ant1 c s p l n i ~  the 1:lw arising o n  the evidence. C. S., X-l, 
is witliol~t merit. 

-IITEAL 1 y  defentlants f r o m  Frizrc l lc ,  .I., a t  N a y  Tcr111, 1931,  of 
LESOIR. X o  error .  

S c m m r r i ,  J. This  is a n  action to recol-cr damages for  alleged brcacli 
of contract to  p n y  conimi\iion- upon thc kale of rcnl ectatc. 'Che p1:1ia- 
tiff allegcs tha t  tl i t  defendant i  contracted i n  n r i t ing to enil)loy the plain- 
tiff to w.11 a ccrtain t ract  of lailcl i n  C'aharrn, C'olmty a i d  agreed tlirrcin 
to  p a y  the plaintiff certain r o ~ ~ ~ i i l i v . i o n s  on tlie amount  realize({ ul)on 
sale or sa l r i  iil:~dc by h i l ~ l ,  and tha t  vliile I~laint i f f  waq r ~ a k i n g  p r e p -  
rat ion f o r  a n  :i~iction qalc of the land. ant1 ~ i t l ~ i n  a few day5 af ter  the 
s igning and t l ~ l i ~ e r y  of the contract.  tlie clrfelltlalits sold tlie la l~t ls  to  a 
th i rd  party,  t l i n e b y  rrntlcrinp the performance of such contract imlioi- 
sible. T h e  dcfc~i t lants  \\liilc ntln~ittil ig that  they signed ant1 d c l i ~ e r e d  
to tlie plaintiff a pa1)c.r \r r i t ing  p ~ ~ q ~ o r t i l ~ g  to 11e ~ u c h  a coiltract. allege 
tha t  thc tlelircry of such papcr  n r i t ing TI a i  niatle with the  understanding 
and upon tlw condition tha t  thc same \ \ a <  to bc incffcctive and ~ o i d  if 
defentlauts ~onsummatc t l  a sale of the land to onr  Brown nit11 ~r-honi 
they n e r e  then negotiating, ant1 t h a t  iuch  a sale to w i d  B r o n n  was con- 
sumniated i n  a f r v  days af tcr  tlw signing aiid d e l i w r y  of the paper  
wri t ing to the plaintiff. 

T h c  is,ues submitted and the a n r n c r s  made thereto were as fol lovs : 
"1. Did the dcfentlants execute the contract dated 16  Apri l ,  1 0 3 7 ,  as  

allrgetl i n  the c o ~ i ~ l ) l : i l ~ ~ t ?  21ns\vrr : Ye,. 
"2. D i d  the  dcfendants enter into a contract with George C'. Brown f o r  

the .ale of iaitl Iandi  l ~ ~ , i o r  to  1 G  . \ l ~ . i l .  1 9 3 7 ?  A \ n \ n e r :  TP-. 
"3. I f  so, was the contract to the  plaintiff signed and  delirered upon 

the  condition tha t  i t  was not to  be binding if tlie contract nit11 George C. 
Brown was consun~niatctl  l Llll*v. r ~ r  : S o .  

"4. T h a t  amount, if any, is tlie plaintiff entitled to  recolcr  of the  
defendants ? Answer : $750.00." 
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From judgnient that  the plaintiff recover of the defendants the sum of 
$750.00, the defendants appealed. 

The sole assignment of error is tliat "The court errec in  charging the 
jury, for that the court did not state in a plain and co'.rect manner the 
evidence given in tlie case and declare and t q ~ l a i n  the 1 1 ~ r  arising tliere- 
on, as required by section 564 of the Consolidated Statutes, especially in 
that the court did not define tlie word 'contract' or tell the jury what a 
contract is and in tliat lie did not explain the law tliat if the jury sliould 
find tliat there was a condition prcwxlent to tlie signing of the contract of 
sale, to wit, that  if the trade to Ihon.11 v a s  c o n s ~ ~ m n i a t d ,  then the con- 
tract to the plaintiff would be inoperative, ~vhicli n.as the defendants' 
whole defense; in that  the court did not declare and explain the lam on 
any of tlic issues." 

The first issue was answered by consent, thereby eliminating tlic ncccs- 
sit. for any statement of the evidence and esplana-ion of the lam 
relating to it. 

apl~cllant ,  any o~iiission ill tlic c l~argc  ~,clativc, to it Iwcanlc i ~ ~ ~ ~ n a t w i a l .  
The third issue, as stated by his IIonor, "largely becomes the c rus  of 

tlie matter." The defendants, up011 wl~oni tlic court properly placed 
the burden of r~roof of this issue, offered their own testimony and tlie 
testimony of others tellding to sliow that  prior to the signing and delivery 
of thc paper ~vr i t ing  to tlie plaintiff they told liini of the negotiations 
they were having with one Brown and eshihited to him a check of - 
Brown that  they held as part payment for the land if the sale was con- 
summated, and that  when the plaintiff took the paper w i t i n g  lie assured 
the defendants tliat in the event they consml~niatetl t h ?  sale to B r o ~ v n  
their c7ontract with him would be ineffectual and he ( the plaintiff) ~vould 
destroy the paper writing delivered to him. On the btlicr hand the 
plaintiff testified and offered other evidence tending to show that  he 
never licard of ally negotiations bct~veen the defeiidants :uld Brow11 until 
he had secured an offer for the land as a nhole and had gone to so in- 
form the defenda~its and ask tliern if they eared to accept such offer, 
when lie n a s  informed by the defendants tliat they had sold the land to 
Brown. The real controversy in this case was n l i e the~  the defendants 
gave tlie plaintiff notice of their negotiations n i t h  Brown and niade as 
a condition precedent to the va l id i t j  of t h t  paper writing delivered to 
the  lai in tiff the failure to consummate a sale to Brown. Hi s  Honor 
stated the evidence upon this controversy in a plain and correct manner, 
and declared and explained the law arising thereon. There was no 
prayel. for special instruction, and 110 onlission to charge upon any sub- 
stantial feature of the issue. There was no controversy between tlie 
parties as to ~ v h a t  it took to constitute a contract, the sole question of 
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difference x-aq nl iether  tlic pa11er n r i t i n g  p ~ ~ r p o r t i n g  to be a contract 
wit11 tlic plaintiff \\a,. signed :ind cleli~erecl 11l)on the conditic,n tha t  it 
n as not to  be hinding u1)on the d e f ( d n n t s  if their  contract with 13ronn 
XI-aq con~lunniatctl .  T h e  a n * n e r  to tlii.; q u c ~ t i o i i  n as f o r  the dcterinina- 
tion of the in?, n i th  tljc l~nrt lcn of proof upon the  defendant;, and this 
the coui t  clearly es l~ la ined  to the jury. 

,Is to tlic charge 111mi the  four th  i - -m i ~ l a t i v e  to  the m e a m r e  of 
dan~nges  the  npl~el lants  make no objection i n  their  exception or diccus- 
sioii 111 thta 111~c.t'. 

T e  haye carefully esamincd the charge of the  court  and v e  think, and 
so hold, t h a t  it n a s  a substantial compliance n-it11 C. S.. 564. 

I n  tlie t r i a l  helow we find 
S o  error. 

- -- 

MRS. E A S S E I :  I I E l T S E R  r. .JI?I.'I"EItSOX ST.ISDA\RD I,IFI< ISST;R.\S('E 
C'O;\Il'.\SY. I S C . .  a s n  L. F. 1,OSC;. 

1. Judgments  S 9-Defrndant lias thir ty  days from determination of 
motion to s t r ike out  i n  which t o  answcr o r  demur. 

A motion to itrilrc out i. required tu 11e made before :~nin-er o r  de- 
murrer, and tlicreforc wl1cn cuch motion is made within thirty (la? s from 
the filing m d  service of iumlnolls and eomplnint, and notice of the motion 
iq mailed to and receircd 1,y plaintiff's nttorney within that  time, plaintiff 
is not entitled to judgment by default prior to the final clctermination of 
the motiun, since defendants hare  thirty days after final determination 
of the motion in wliicli to answer or (lemur. C .  S., 500, 537. 

2. Pleadings § 20: h'oticr-Receipt of notice of motion t o  strike out  by 
mail hcld t o  render  service bj- officer unnecessary. 

Plaintiff is not entitled to have notice of motion to strike out served on 
her by a n  officer, C. S., 014, especially so when reason for such serrice 
is rendered nugatory by a finding that  notice mas mailed to and received 
hy plaintiff's attorneys within the time allowed. 

_IPPE..\L 1)y frorri l ~ o l t s s c c ~ ~ r ,  <T., a t  M a g  Term,  1935, of 
CATAWI~A. i\ffirn~ed. 

F r e d  D. C'cr2tlrc.ell and  IV. 11. C'hilds f o r  p laint i f f ,  r ~ p p e l l t r n f .  
,?'milh, I l ' l l n r f o n  cf I I l t d g i n s  a n d  TT'. C .  F e i r n s t c r  f o r  t l c fer ldnnfs ,  ap- 

pellecs. 

SCIIEKCR, J. This  is a n  action to recorer,  i n  addition to  the single 
indemnity heretofore paid her, double indemnity f o r  accidental death 
alleged to be due the plaintiff as  beneficiary under  a life insurance policy 
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issued 1)y the corporate defendant upon the life of htlr late husband, 
John ITT. Heffner, and to recover by way of punitive damage for the 
wrongful witlil~olding of the amount due lwr by reason of the fraud of 
the defendants. 

Sun~irions was issued on 19 March, 1938, and was duly serTed on the 
defendant L. F. Long on 19 March, 1938, and on the corporate defendant 
on 22 Xarcli,  1938, and a copy of the con~plaint  was delivered to each 
of tlle defendants a t  the time service v a s  made. On S April, 1938, the 
defendants filed with the clerk a ~vr i t ten  motion for a11 order "striking, 
eliminating and holding for naught" certain allegation:, from the eom- 
plaint to tlie effect that  the coroner of Catavba  County impaneled a jury 
a t  tlle time of tlie death of John  IT. IIeffner, wllieh examined the body 
of the deceased and heard testimony, and found that  the death of the 
deceased was caused by tlle accidental discharge of a pistol and that  the 
verdict and report of coronrr was acco~dingly f i l d  in lie office of the 
clerk, nliieh verdict is now filed and has been so filed in said office since 
1 llarcl i ,  1023, and that  the report and verdict of the coroner and the 
jury were well known to the defendants a t  the time of said incluest and 
a t  the time of the perpetration of the fraud upon the plaintiff by the 
defendants. 

Pret3icated upon the fact that IIO answer or demurrela had been filed 
upon "the 25th day of April, 1935, it being the foiirth Monday ill said 
111011tl1 of -ipril," the plaintiff lodged before the clerk written motion 
for judgment by default final for double iildeninity c l ~ e  to accidental 
death, with interest, and for judgment by default and inquiry by way 
of punitive damage for the wrongful and fraudulent ~vi thholdi~lg  of the 
amount due. This motion for judgment by default wai; denied by the 
clerk and plaintiff appealed to the judge. 

On 16 May, 1938, '(J. A, Rousseau, Judge presiding o,-er and holding 
regularly the May Term, 1938, of the Superior Court of Catawba 
County," found as facts (1 )  that  summons in the causc8 was issued on 
1 0  3larc11, 1935, which was duly served on defendant Long on 19 Xarcll,  
1935, and on the corporate defendant on 22 Xarch,  1935, and that  copies 
of the complaint ve re  left witli the defendants at the tin12 tlie respective 
services were made; (2 )  that  on 8 April, 1935, the defendants filed with 
the clerk of the Superior Court a written motion to strike four several 
paragraphs of tlie complaint, and a t  tlie same time left witli said clerk 
two copies of the motion, which copies were mailed by tl e clcrk to each 
of the plaintiff's attorneys of record; (3 )  that  oil 25 , lpril,  1935, when 
attorneys for plaintiff moved before the clerk that  he sign default judg- 
~ n c n t ,  tliv cac.11 lintl ~wc>ivctl a colby of the iiiotion to strikc filed by the 
defendants on 8 April, 1938, which was prior to tlie espii-ation of thirty 
days after service of summons on each of the defendants; (4) that  on 
25 April, 1938, the clerk entered judgment denying the motion of the 
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plaintiff for judgment by default ;  and (5)  that plaintiff appealed to the 
Superior Court, and "upon the foregoing finding of facts and in  the 
exercise of the discretion of the court" the judge ordered and adjudged 
that  the order of the clerk be affirmed and the case remanded to the 
clerk for further proceedings. To the foregoing judgment the plaintiff 
reserved exceptions and appealed to the Supreme Court. 

The defendants had thirty days after service of summons upon them 
in which to appear and answer or demur, or thirty days "after the final 
determillation of any other motion required to be made prior to the filing 
of the ansver, . . ." C. S., 500. The motion to strike filed by the 
defendants was required to be "made before answer or demurrer, or 
before an  extension of time to plead is granted." C. S., 537. The de- 
fendants lodged their inotion to strike prior to the expiration of the time 
allowed to appear and answer or demur and vere  therefore allowed thirty 
days after the final determination of such motion in which to answer or 
demur. There has been as yet no final determination of the defendants' 
motion to strike, and therefore no default for the want of answer or 
demurrer. 

TYe do not concur with tlie contention of the plaintiff that  she was 
entitled, under C. S., 014, to have served on her by an officer a notice 
of the defendants' motion to strike as a condition precedent to its 
ralidity. This is especially so, since any reason for such wrrice of 
notire \ \as rendered nugatory by the finding of the court that each of 
the attorneys for the plaintiff had had mailed to liinl and had receireil 
a copy of the motion to strike prior to the espiration of the time to 
answer or demur and prior to the time the niotio~i for jutlgment by 
default was lodged. 

The judgment below is 
,lffirmcd. 

(Filed 2 Sownber.  1'336.) 

Wills § 29-Court may tax costs against estate in unsuccessful caveat 
proceedings. 

Eren though judgment is entered in fnror of propounders, the trial 
court may tax the costs. including nn allowance to counsel representing 
cnveators, against the estate upon finding that the filing of the cnreat 
was apt and proper and done in good faith. C. S., 1244; Public Lalvs of 
1037, ch. 143, see. 1. 

,\PPEAL by the propounder from G'rrrdy, J . .  a t  May Term, 1938, of 
CRATES. Llffirmed. 
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SISDISRI.IS C. ISSURIKCE: Co. 
-- 

ITr. IJ. L e e  a n d  L. I .  X o o r e  for. ccrveafors, appellees.  
W a r d  cC. IT'nrrl and  I?. O'lIam for  propounder, nppc l lnn t .  

S c r r m c ~ ; ,  J. Kather ine  Jones, as  propounder, procured the  prohate 
i n  common f o r m  of a paper  wr i t ing  purport ing to he the   ill of Wil l iam 
Slade. -Ingnsta T i l s o n  and others filed a caveat. T h e  cxuse was t rans-  
ferred to tlie Sunerior  Court ,  ~ v l l c w  issues of dcr i snr i t  re1  no,^ were 
ansv ercd i n  f a ~ o r  of tlie prupountler. IYliereupon judgment tha t  the  
paper  n-riting propou~lded,  a n d  c re ry  p a r t  tliereof, was the  last will and  
testament of n'il l iani Sladc was entered. I Io~vcver ,  upon motion of the  
careatorq, rul ing upon  ~vliicli  was made  1)y consent a t  a la ter  time, the  
t r ia l  judge, a f te r  finding t h a t  the filing of the ca rea t  was "apt and  
proper" :ind "done i n  good faith." "ortlercd tha t  the  coc,ts of the pro- 
ccctiing be t a d  againi t  tllc cit:rte, ~ l i i c l i  c20sts shall include :in al lon-  
ance of $150.00 to counsel n l io  rel~rescntetl  tlie enreator<, i n  the trial." 
T o  t l i i ~  order the propomider reser led exception and  a,)pealed to the  
Supreme Court .  

T h e  taxing of tlic costs against the cstate is authorized hy C. S., 1244, 
vliicli reatls : '(Coits i n  tlie fol lo~ving niatters ilia11 he taxed against 
either par ty,  o r  apportioned among tlie parties, i n  the diwret ion of the 
cour t :  . . . ( 2 )  Caveats t o m i l l s  . . ." 

T h e  incluqion of attorneys' fees i n  the  costs is authorized by ell. 143, 
Publ ic  -1cts 1937. lvllicli read, : ('Section 1. T h a t  tlie \ lord 'costs' as  
the ranic appcars  and  is  used i n  section t n e l r c  Ilnnclred and fortv-four 
of the Con+olidated Statutes  cliall he construed to ineli~tie reasonable 
attorneyh' fees in  such amounts  as  the court s l id1 i n  i ts  d >cretioii deter- 
mine ant1 allo~v." I t  will he noted t h a t  the  s tatute  does not  l imit  the  
attornc;vs7 fees illeluded to tliose of the attorneys f o r  tlie p a r t y  11 lio 

K.\TIIERISE S,iSL)EItLII'; r. LIFE ASD CL\SUAIJTT ISSCRASCE 
COJIPAST O F  TESNESSEE. 

(Filed 2 Sorember, 1038.) 

1. Insurance 3Il--Evidence held insufficient t o  show death by accidental 
means within coverage provision of policy. 

Plaintiff beneficiary's evidence tended to show that  insured died a s  a 
result of a n  accident occurring when the door of the car in which he was 
riding came open and insured fell or was thrown out of the car. Held: 
The death n-as not by accident within the coverage of a policy providing 



S. C.] F,ILL T E R N ,  1936. 363 

for liability if insured should die by accident occnrring by hi5 Iwilig 
struck by a n  automobile, or by collision or accident to an nutonlobile ill 
TT-hich he was riding. 

2. Insurance § 1 3 -  
An insurance contract must be construed a s  the parties have made it. 

A P P F ~ L  by plaintiff f r o m  Grndy ,  J., a t  3 f a y  Term,  1938, of CHATEN. 
Affirmed. 

S u i t  to recorer u l ~ o n  a n  acciclcnt insurancc policy. the c l o v  of 
 lain in tiff's evidence, motion for  jutlgnient of n o n w i t  was allowed. P la in-  
tiff appealed. 

D > ~ I A ,  J. T h e  plaintiff was the beneficiary named i n  a policy of 
accidcnt in.urance issued by the defentlant on tlie life of Bil l  Sanderlin, 
J r . .  son of plaintiff, aged six years. B y  the policy tlie defendant con- 
tracted, i n  consideration of the p remi~rn l  yecif ied,  to insure the p e n o n  
nnnlrd in  tlie policy aga in i t  the rekult of bodily injnrie, recciwtl and 
effected solely hy external, violent and  accidrntal means, strictly i n  the 
manlier and subject to all  the proxisions and limitations contained i n  the 
policy, the pertinent portions of ~v l i i ch  a re  as  fol lo~vs : I f  tlic in\ured 
\hal l  enffer loss of life "by being i t ruck by actually coming i n  physical 
contact n it11 tlie T chicle itwlf and not by corning i n  contact x i t l i  some 
object loaded or attached thereto, or some object .truck and propelled 
against the  1)er.on 11- said vehicle. n-llich iq being propelled 1,. steani, 
. . . gasoline or liquid poncr ,  nl i i le  tlw insllrcd is ~va lk ing  or  s t a i d -  
ing  011 a l n ~ b l i c  h ighway;  . . . or  by  colliiion of,  or by a n y  accident 
to. a n y  private  horse-drawn ~e l i i c le .  p i r a t e  niotor-driven a ~ ~ t o n i o b i l e  or 
motor t ruck inside of nl i ich the  insureil i, r iding or  dr iving . . .; 
~ r o x i d c d ,  t h a t  i n  all cnv .  referred to  i n  tliik paragraph  tlicre .liall be 
iornc external o r  .i isihle i n l u l ~  to and on tlic inid vehicle of the collision, 
or accident." 

Tlic I)laintiff's eritlciice tcndcd to ,illo\\ t h a t  plaintiff and her husband, 
n danglltcr agrd fiftccn yclirb. and the insured. Bill  S:inderlii~, <Tr., n e r e  
r iding in n four-door automobilr h i n g  driven hy plaintiff's Iiuiband 
along the highway near  J a r k m i v i l l e ,  Sort11 C'arolina. Plaintiff and her  
hush:ind n c r c  on the f ron t  x a t  and tlie daurl i ter  and the insurrd mere 

L 

on the rear  scat, the daughter  beiilg asleep a t  the t h e .  T h e  autoniobile 
was being driven a t  a speed of betneen for ty  and  fifty milcs pc3r hour. 
B y  iome means the  rea r  door canie open and  the insured fell o r  was 
t l i ronn out of the car ,  resulting i n  his death. Later ,  a dent o r  m a r k  
was discovered on the bowl of tlie rea r  fender. 
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I t  is apparent that  the unfortunate death of the insured did not occur 
in any manner against which the defendant had contracted to insure. 
The injury was not ~vi th in  the terms of the policy. I t  did not occur by 
his being struck by an  automobile while he was walking or standing on 
the highway, nor was it occasioned by collision of the autonlobile in 
which he was riding, nor by a n  accident to the auton~obile. We can 
only construe the contract as the parties have made it. Whi fnker  v. 
172s.  CO., 213 N. C., 376; I ' n f f  v. Casual ty  Co., 211 N. C., 507, 191 8. E., 
1 0 ;  Gilmore r .  Ins .  Co., 199 N .  C., 632, 155 S. E., 566; 1:- R .  C. L., 931. 

The motion for judgment of nonsuit was properly sustained by the 
learned judge of the Superior Court, and the judgment ic, 

i\ffir~ned. 

MARIE SPELL, MIXOR, nY I ~ E R  ~ E S T  FRIEKD Asn FATHER, A. G .  SPELL, 
r .  THE T O W S  O F  ROSEBORO. 

(Filed 2 Sorember. 1938.) 

Municipal Corporations 5 14-Evidence held insufficient tc~ show that de- 
fendant lnunicipnlitg was responsible for alleged defective high ma^. 

Plaintiff instituted this action to rccorcr for injurics snstninecl in an 
automobile ncciclent on a liighwny, alleging that the a:cident refulted 
from tlie negligent failure of defendant municipality to exercise dnr care 
to lieep the highway in reasonably safe condition. Tl e evidence dis- 
closed that tlie accident occurred outside t h ~  town limits. There was no 
sufficient evidence to be submitted to tlie jury that defendant munici- 
pnlity maintained or worked the highway in question or had control or 
superrision of same. B c l d :  13cfcnd:nit's motion for judgment as in case 
of  ions suit was properly grmited. 

_IFPEAL by plaintiff from Frizzelle,  J . ,  a t  May Term, 1938, of 
SA~IPSCIX. Affirmed. 

This is an action for actionable negligence, brought by plaintiff 
against defendant, alleging damage. The plaintiff v a s  seriously injured 
on 18 J-anuary, 1936, by reason of an alleged defective highway. There 
mas no bridge across the ditch and the driver of the automobile, as 
alleged, using due care, ran  into the ditch and plaintiif was injured. 
The defendant denied that it was guilty of nqgligence, pkaded contribu- 
tory negligence, and further alleged: "That the same is not within the 
town liniits of Roscboro. has never been rnaintained, iniprored or 
worked, or even recognized as a part or parcel of the system of streets 
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of said municipality, arid fo r  t h a t  reason the said defendant is not liable 
to  the plaintiff i n  a n y  sum whatever." 

R i c h a r d  L. H e r r i n g  f o r  p l n i n f i f f .  
E.  C. R o b i n s o n  a n d  TI'. 11. F i s h e r  f o r  d e f e n d a n t .  

PER CLTRIAIC. A t  the close of plaintiff's evidence the  defendant i n  tlie 
court bclov made  a  notion f o r  judgment as i n  case of nonsuit. C. S., 
567. T h e  court below granted the  motion and  i n  this we can see n o  
error. Under  all  the evidence n e  see n o  d u t y  upon defendant to  repair  
and keep up  the  bridge where the  i n j u r y  to  plaintiff is alleged to have 
occurred. I t  was outside tlie town limits. K e  think there is n o  suffi- 
cient evidence to be submitted to  tlie j u r y  t h a t  the  defendant maintained 
or  worked the  highway i n  question or had  control o r  supervision of same. 
A s  to the liability of niuliicipal corporations h a r i n g  legislative authori ty  
outside a n  incorporated t o \ m  or  city, see B e r r y  I * .  D u r h a m ,  186 N .  C., 
421;  I I i g h  P o i n t  1'. Clark, ,  211 S. C., 607. 

,Iffirmed. 

STATE r. ED ROBISSOS.  

1. Criminal Law S 71-Affidavit in Ipupel. apptnl nlust be made by de- 
fendant. 

The statute, C. S., 46.;1, requires that in appcnls i1 i  f o r ~ ~ ~ a  p c r ~ c p o ~ i s  the 
s t n t ~ ~ t o r y  nffitlnvit must 1)c mntle I)?. dcfelitlnnt slid not by his nttor11~ys, 
nnd the reqnirernc~its of t l ~ r  s t n t ~ ~ t c  are ~n:nltl;ltory and not tlirectory, and 
must bc complied with ill orclCr to confer jnristlictioii on the Supreme 
Court. 

2. C~~inlinal Law S 79- 
The f ~ ~ i l l i r e  of clcfentlnnt to file briefs worlis nil nbni~donment of the 

nssiglinic~its of crror, cscCpt tliose np~eariiig on the face of tlie record. 
wl~icli arc cognizn1)le c'x IJL( ' I .O nlotcc. 

3. Criminal Law 5 80+.lppeal dismissed for failure to file affidavit as 
rcquilwl by statute and for failure to file briefs. 

This appcnl i u  f o r ~ ~ ~ r r  ])ni~l)c't'i.s is tlismissed on motion of the Attorliey- 
Geucrnl for failure of defendn~it to file the nffiilnrit as  required by statute 
ant1 for failure to file briefs, but :IS t1efcncl:lnt was convicted of n capital 
felony, tlie motion is allon.ed only after an illspection of the recoxl and 
case on nppcnl fnils to disclose error. 
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, \PPEAL by  defendant f rom 'IT'arlirX~, ,J., a t  M a y  Term,  1038, of 
IREDELL. 

J lo t ion  by S ta te  to  dismiss appeal  of defendant. 

PER CVRIAII. T h e  defendant was tried upon a bill of indictment 
charging h im v-ith the  cr ime of rape.  There was rerclict of gui l ty  of 
r a p  as  charged i n  the  bill of indictment, and judgment of death by 
asphysiation. Defendant  g a w  notice of appcal  to the  Supreme Court.  

Thci-cupon the court  belon. made  a n  order permit t ing the  defendant to  
nppcal i i ,~  fortutr p o ~ p e r i s .  It appears ,  ho~vrwxr, t h a t  the, affidavit upon 
nhicl i  this order m s  made is t h a t  of the attorneys f o r  the defendant, and 
not of the defendant, as  required by statute. C. S., 4651. T h e  require- 
mciitq of tha t  qtatnte a rc  manda tory  and not directory and  unless there 
is :I con~pl iancc  thercn i th  this  Cour t  docs not acquirc jurisdiction. S. 1.. 

, ~ l o l l o r t l ,  203 S. C., 601, 166 S. E.. 7 3 4 ;  8. 7.. Ilol2nnt1, 211 S. C.. 251, 
1.9 S. E.. 7G I ,  ;11lt1 c 2 : ~ ~ c \  citcd. 

'Tlic record and caqe on appcal  ~ v e r e  du ly  docketed i n  this Court ,  hut 
tlcfclidnilt has  not filed brief, ~ v h i c h ,  if this Cour t  had acquired juris- 
diction of the appeal, n.oult1 TI ork a n  ahantlonment of the  nqqigiiments 
of crror ,  15'. 1 % .  I l o n l L c r ,  207 S. C., 648, l i S  S. E., 75 ;  8. I .  I j i n g l e ,  209 
S. C'.. 293. IS3  S. E., 376: iq. 1 % .  B o h i n s o ~ ~ .  212 S. C., X3G, 193 S, E., 
701: A'. I $ .  I I ( ! d l c y .  213 5. C., 427, 106 S. E., 361;  S. 1.. Tlrcec, trirfc, 34, 
I97  S .  E., 600, except those appearing on the face of t h :  record. v h i e h  
a r c  cognizable clc m c r o  m o f u .  ,Y. ~ ~ . ' l ~ t l u c y ,  202 S. C., 706, 164  S. E., 23. 

T h e  Alttorney-Gcnernl mores  t o  d i m i s s  the  appeal  f o r  t h a t  defendant 
fnilcd ( 1 )  to  file a f i t l a ~ i t  a.; required i n  appeals it! j ' 7 m n  ptrupcrrs,  
C. S., 4G51, ant1 ( 2 )  to  co~iiply wit11 l iu le  27 of this Cour t  as  to  filing 
briefs, Th is  motion is allolved on the authorities liereiiwborc cited. 

IIonel-cr.  as  is customary i n  capi tal  cases, we h a w  examined the  
record and caFe on appeal  t o  sec if a n y  error  appears. T h e  record is 
regular.  T h e  csccptions presented a r e  ~ v i t h o u t  meri t .  T h e  c a w  on 
appeal  rereals  competent eridence sufficient to sustain th11 rerdict .  T h e  
charge of the court belon clearly, ful ly  and fa i r ly  preselltcd the case to  
the jury. T e  find n o  error. 

Judgment affirmed and appeal  dismissed. 
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TOBACCO Co. 1;. JIASWELL, COMR. OF I~EVENL'E. 

E .  B. F I C I i L E N  TOBACCO COJIPAXP v. A. J. MAXWELL, CO\I\IISSIOSER 
OF R E ~ E S L I :  TOR THF STATE OF SORTII CAROI.ISA. 

1. Taxat ion  5 1-Statute imposing l icense t a x  o n  s r r a p  tobacro  dealers  
he ld  no t  discruuinatol.,\to a s  de legat ing  t ax ing  p o w w  t o  narc.llouscnlc*n. 

Public La\vs of 1037, ch. 414, imposing a license t a x  on dealers i n  scrap 
tobacco, t l c f i~~es  the tern1 "scrap tobacco" :IS ":lny lot of par ts  of 1e:lvc~s. or 
lot in 1v11ich p i ~ r t s  of l ~ i l v w  ilre conlmil~glod (1) with \vholv 1e : lv~s  of 
t o l ~ c c o .  o r  ( 2 )  1);lrts of lravcs of to l~t~cco not permittctl . . . to I)t3 

offcrrtl f o r  sale a t  t1nctio11 on tol~tlcco w:~rellonso floors." a11t1 the  d r f i n i t i o ~ ~  
of "scrap tobncco" thus  interpreted in accordance nit11 the l eg i s ln t i~c  
intent a s  g:ltlicred from the  s ta tu te ,  is  the  same a s  the ~ ( ' 1 1  rccognixotl 
and g w r m l  usage of tlic te rm within tlie t rade  itself, and  the  s t ; ~ t n t e  is  
11ot objection:ible on the  ground tha t  i t  is  r n g w ,  tliscrimin:ltory, or 1111- 

rcsnson:i~~le, o r  tha t  i t  tlelcgiltes the  taxing power to \v;~rt~lionses 11y 111:11<ing 
:111y tol~ncco which tlicy r e fme  to permit  to Iw soltl a t  a n c t i o ~ ~  OII  tl~clir 
floors "scr;lp tol~actw." 

2. Const i tu t ional  Law 6+ 

The  presumption is  in favor of t he  consti t~it ionali ty of a s ta tu te ,  and  a 
s tn tu te  will not be t1ecl:lrcd u~~coust i tu t ionnl  u i~less  this conclusion is  so 
clear t h a t  no reasonnble doubt can arise. 

3. Taxat ion  1- 
Public Laws of 1037, cli. 414, espressly provides t h a t  tlie license t ax  

therein provided for  should be paid by "every person, firm o r  c o r p o r a t i o ~ ~  
engaged in buying or selling scrap  tol)acco," and  is, therefore, uniform and  
equal in i t s  application. 

4. Taxat ion  5,s 2a ,  2c :  Const i tu t ional  L a w  a 4+ 
The  Geneml Asselnbly 1i:ls wide discretion in selecting the  objects of 

t n sa t io l~ .  and  in clilssifying busjness and  t rades  for  taxation and nllocnt- 
ing to  ench i t s  propcr sha re  of the  cspcnrcs of Government. 

3. Taxat ion  3 8: Const i tu t ional  ILIW 8 4b--License t a x  o n  sc rap  tobacco 
dea l e r s  he ld  n o t  cxcesc;i\c a s  a n ~ a t t c r  of Inn.. 

T l ~ c  nnioi~nt  of ;I t n s  levy i s  largely in the  discretion of the General 
.\ssernl)ly nntl the  courts may determine t h a t  i t  is  escessive :IS a mat ter  
of law only in esccq~tional n11i1 m~nsi in l  cases, and the  t ax  of S1.000 pvr 
county fo r  dealcrs in scrnp tobacco, imposed by cli. 414, Piil~lic L n n s  of 
1937, is l ~ c , T t l  not escessive :IS a mat ter  of law. 

6. Const i tu t ional  L a w  # 4+ 
W11en the  General Assem1)ly lms the  pone r  to levy a particular t a s  

any  collnternl motives i ~ i  levying the  t ax  a r e  not  subject to judicial 
review. 

7. Sta tu t e s  # S- 

Ch. 414, Puhlic Laws of 1037, imposing a license t ax  on dealers in scrap 
tobacco, i s  lrcld not vague or uncertain,  and  objection to  i t s  validity 011 

t ha t  ground is untei~able.  
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Tonacco Co. 1. .  MASWI.I.L. COMR. OF I<EVI.:XI-E. 

,IPI>I:.\L by plaint i f f  E. 13. Ficklen Tobacco Coliipany fro111 Frisze l le ,  
J., a t  (.ll~alnbers, by consent, J u l y ,  103s.  F r o m  I'ITT. Affirnlcd. 

-\ction umtlcr Unifornl  Declaratory Judgment  *\ct (ell. 102, sec. 16, 
of the Public  Laws of 1931) to  test tlie ralitl i ty of cliapter 414, Publ ic  
Laws of Kor t l i  Carolina-",\n act to  proritle a t a s  oil w r a p  tol)ncco or 
untied tobacco and t o  liceiise tlie buyers." 

Tlic agreed stntclilent of facts  is as  follows: 
L'Tlio p l a i n t i e  and tlic tlcfelidalit agree tha t  the facts  out of vl i ich 

this con t rowrsy  arose a rc  undisputed and  a rc  as  follows, to wit : 
"I. T h e  General  L\sscmbly of S o r t h  Carolina, a t  i ts regular  session 

ill 1937, enactctl cliaptcr 414 of the Publ ic  Laws of 1337, coliinioilly 
kllo\\-n as  tlic S c r a p  Tobacco Act, and  said act contained. alilolig otlicrs, 
tlic fol loxing prorisiolis: ' E w r y  person, firm or  cor1)oration desiring 
to cngagc i n  the business of buyilig and/or selling sc rap  ol untied tobacco 
ill tlie S ta te  of xortll Carolina, shall first lhrocnre f r o ~ n  tlie Commis- 
sioner of l ievenue of Sort11 Carol ina a licelise so to  do, a i d  fo r  t h a t  
p11r1~osc dial1 filc with tlie said Comniissioncr of l i c v e ~ l u c  a n  a1)plication 
wt t ing  fort11 the naltie of the  county or counties i n  TI-liich such appl icant  
pro1)ost7s to cngagc ill the said busiliess and  the place or  1Y.nces ~ r l l e r e  his, 
tlicir o r  its prillcipnl office ( i f  a n ~ )  sllall bc s i tua ted ;  alitl shall 1 ) ~  to 
tlic said Coliiniissioiicr of I < c w l i ~ ~ c  of S o r t l i  Carolina, 1.o bc placed in 
the Gclieral F u n d  for  tlic use of the Stat(>,  all :111nl1:11 licclise t a s  of 
$1,000 f o r  cacll ant1 c w r y  county i n  Sort11 C':lrolilia i n  llicll the appli- 
caut propows to CllpIgC ill s w l l  bl~siiiess. Every such license iss l~ed 
lici~culi~.lrr shall r m l  f rom the dntc tllercof a i d  shall esp i rc  oil the 31st 
(lay of N a y  of the  liest year  following its issuc. So license shall be 
i s s w d  for less tliaii the  fu l l  amount  of t a s  l~rwcr ibed .  A\.lly lot of par t s  
of l(,arcs of t o h c c o ,  or ally lot i n  vliicll  pa r t s  of l c a w s  of tobacco a re  
coliilniiiglcd with whole I c n ~ e s  of tob:lcco, or a n y  otlier Ivaf or leal-es of 
tob:lcco, or par t s  of l e t~rcs  of tobacco not pcrlnittctl, undcr the rulcs and 
regulations of tobacco n.arclio~~ses, to  he offcretl fo r  sale a t  auction oil 
tobncco warcllonsc floors, sllnll be decliicct to  11e "scrap or -.lnticd" tobacco 
witliia the nlcaning ant1 p u r v i c ~ v  of this article.' 

"2. Tile plaintiff E. 13. Ficklcn Tobacco Cloru!)any va!:, prior to, alld 
lias been siilcc tlic passage of tlie aforesaid act, a corporation duly char-  
tered and orgaliizetl m d c r  the l a w  of the  S ta te  of Sort11 Carol ina,  and 
cngage1.1 i n  tlic purc. l ias~ of leaf tobacco. 

"3. Tlic plailitiff, i n  tlic F a l l  of 1937, i n  tlic usual c o ~ ~ r s e  of its b l~s i -  
ness, purcliascd i n  P i t t  C'ounty, Sort11 Carolilia, a t  ~ a r i o u s  times and 
placcs v:lrions lots of scrap or nnticd tobacco, sucll s w a p  or  untied 
tobacco consisting of lots of p ~ t s  of leares of tobacco or lots ill which 
parts  of learcs of tobacco v w e  colnmingletl with wliole 1c:il-e~ of tobacco. 

"4. T h a t  therc was no rule  or rc.gulation of the Tobacco Karehouses  
in P i t t  Comnty prerent ing the offering for  sale a t  auction on such 
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tobacco warehouse floors scrap or untied tobacco a t  the time the pur- 
chases mentioned in  section 3 hereof mere made, but no scrap or untied 
tobacco was sold at auction on the tobacco warehouse floors of the 
tobacco warehouses operating in P i t t  County in  193i.  That  no pur- 
chases of scrap or untied tobacco were made by the plaintiff a t  auction 
sale on thc tobacco warehouse floors in P i t t  County in 1937. 

" 5 .  Acting under the provisions of the act aforesaid, a license tax of 
$1.000 was assessed and demanded from the plaintiff by the defendant, 
acting in his official capacity as Commissioner of Revenue for the State 
of North Carolina. 

"6. On the day of October, 1937, the plaintiff, under written 
protest, paid to the defendant the sum of $1,000 so assessed and de- 
manded of the plaintiff; and within apt  time, to wit, thir ty day% from 
the date of payment, made nri t ten demand upon the defendant for the 
return of the $1,000 license tax paid as aforesaid. 

"7. The defendant >I. J. Naswell, Conlrnissioner of Revenuc, refused 
and continues to refuse, prior to the comnlencenlent of this action, to 
refund said license t a s  of $1,000. 
"S. That  the plaintiff, before commencing said action, waited the 

statutory time, ninety day%, before instituting this action for the recor- 
ery of the said $1,000 license tas.  

"Tpon the foregoing facts the plaintiff and the defendant espressly 
n a i ~ e  a jury trial and agree that  if the court shall be of the opinion that  
said license tax of $1,000 was properly assessed, tlemanded and collected, 
then judgincnt shall be entered declaring said tax to have been lawfully 
asseswl, denlanded and collected, and shall dismiss this action at plain- 
tiff's cost; but if the court shall be of the opinion upon tlie foregoing 
facts that  the assesoment, collection and payment of said tax lvas not 
warranted bx l a ~ v  or that the pro~lisions of said act l e y i n g  said tax are 
unconsitutional, then it shall render judgment in favor of the plaintiff 
and against the defendant for the recovery of the said $1,000, with inter- 
est thereon from the date of tlie payment of said tascs, and for cost of 
this action. 

"Both the plaintiff and the defendant reserve the right to except to 
such judgment as may be entered by the court and to appeal therefrom 
to the Supreme Court. I t  is agreed that  this cause may be heard out of 
term a t  Snow Hill,  S. C'. This May . 1938. J. C. Lanier and 
Albion Dunn, for plaintiff. H a r r y  3IcMullan, Atty.-General, and T.  IT. 
Bruton, Asst. Atty.-General, for  defendant." 

The judgment of the court below was as follon-s: 
"This cause coming on to be heard before the undersigned judge of 

the Superior Court at Snow Hill,  S o r t h  Carolina, on Saturday, 2 July,  
1938, by consent of attorneys for the plaintiff and defendant, and the 
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case having been heard upon an  agreed statement of farts  and stipula- 
tion that  the same might be heard by the undersigned judge a t  this time 
and place; and tlie case having bern fully argued by J. ('on Lanicr and 
Albion Dunn, attorneys for the plaintiff, and I I a r ry  M(:Mullan, Attor- 
ney-General, attorney for the defendant; and the sanle having been 
fully considercd by the court, and the court being of the opinion that  
chaptcr 414, Pnblic Laws of 1937, entitlctl '.\ii act to proride a tax on 
scrap tobacco or other untied tobacco and to license the Euvers,' is in all " r 

respects constitutional and valid, and that  under the agreed statement of 
facts submitted to the court in this case, the plaintiff was legally assessed 
with the tax imposed upon i t  by the defendant and \\-a3 liable for tlie 
same ; 

' ( I t  is now, upon motion of I I a r ry  ?rI(:Mullan, Attorney-General, 
attornry for the defendant, ordered, adjudged and decreed that tlie 
plaintiff is not entitled to recover the sum of $1,000, or any part  thereof, 
as claimed and demanded in  the complaint. I t  is therefore ordered. 
adjudged and decreed that  the plaintiff's action be dismissed, that it 
take nothing thereby, and that  the defendant recover of the plaintiff 
his costs herein. J. Pau l  Frizzelk, Judge Superior Court." 

To the foregoing judgment the plaintiff excepted, assigned error and 
appcalcd to the Supreme Court. 

J .  C. Lnnier  nnd A lb ion  D u n n  for p l a i n t i f .  
A l t f o r n e ~ j - G e n e r a l  X c J f u l l n n  and  Ass i s fun t  At torneys-General  B r u t o n ,  

IT'eftnch, and G ~ e g o r y  for defendant .  

C ~ a ~ t r t s o x ,  J. I s  the statutory definition of ('scrap or untied" tobacco 
so phrased that  a tax based upon this definition would be unconstitu- 
tional ? We think not. 

Plaintiff appellant attacks the statute as being discriminatory, not 
uniform, unreasonable, prohibitory, vague, and not a la.,vful delegation 
of the taxing power. Aill of these objections are aimed a ;  an interpreta- 
tion of the statutory definition which we do not think apdicable, to wit, 
that the mere prohibition by warehouses of the sale of a llesignated type 
of tobacco by varehouses thereby renders the prohibited tobacco "scrap 
or untied" tohaceo and one dealing in it subject to tLe tax. -1s ~ v c  
interpret the legislative intent of the statute, the statutory definitions of 
"wrap or untied" tobacco arc in fact t r o ,  rather than one, anti are in 
effect as fo l low:  "-lily lot of parts of leaves of tobaccc, or any lot in 
wliirh parts of leaves of tobacco are commingled with (I ) whole leaves 
of tobacco, or any other leaf or leaves of tobacco, or (2 )  parts of leaves 
of tobacco not permitted, under the rules and regulations of tobacco 
~varchouseq, to be offered for sale at auction on tobacco warehouse floors." 
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I t  is to  be n o t ~ t l  tha t  both divisions (1) and ( 2 )  a re  objects of the verb 
phra ie  "con~mingletl n ith." ,Is so interpreted, cither of the  t v  o i t a tu tory  
definitions of ( 'wrap or u l~ t icd"  tobacco requires the prcicncc of par t s  of 
leaves of tobacco. L \ f t r r  laying down a practical, working definition of 
"scrap or untied" tobacco ("parts of leaves of tobacco, or . . . parts  of 
leaves of tobacco . . . cornmingled with whole leaves"), the General 
Llssembly again repeated this definition so as to  make clear tha t  this 
definition should likewise be applied when a n y  p a r t  of the mingled 
tobacco is prohibited f rom sale by warehouse rules. T h e  apparent  intent  
of the  General Assembly i n  referr ing ipecifically to  the mingl ing of 
parts  of leaves with types of tobacco prohibited f r o m  sale by  warehouses 
was to  make  clear tha t  the s tatute  \ \as  intended to cover not only scrap 
and mlt i rd t o h c ~ c o  offered for  in x a r ~ h o l ~ w  but a l w  ~ r a l ~  tobacco 
v l ~ i c h  warehonsr.: ~ ~ o u l d  not pcarmit to  he sold on tllcir floors. Tllc 
classification of scrap or  untied tobacco by  members of the t rade a l ~ p e a r s  
to  he a ue l l  recognized and precise, descriptive term, and the s tatutory 
definition as  herein interr)reted is i n  accordance x i t h  the common and  
general usage of the term ~ i t h i n  the t rade itself. As so interpreted, 
thcrcl is no tlclcgntion of the taxing poner  to the u a r c l i o l ~ v s ;  likewiie, 
the interpretat ion l ~ e r e  g i \ e n  the s tatute  allswers the chargc~ of uncer- 
t a in ty  and  ragueness leveled a t  i t  by plaintiff. 

T h e  same presun~pt ion  f a r o r s  the constitutionality of a s tatute  ( V o o c l ,  
( ' o m r .  of Banks, 2%.  l ? c n l / y ,   IN^., 211 S. C., 582, 591, and ca,e, there 
cited) and  the in~locellce of a perbon accusetl of cr ime 07. 7'. P U I I I ~ O T C ,  
159 S.  C ' . ,  5 3 8 ) .  T o  the  end t h a t  the General .\ssembly lllay 1~ fully 
protected i n  the  exercise of it* po\\ers as  the accredited legi,ilatire repre- 
- e n t s t i ~  e of the people, the  s t roi~gest  degree of proof h o v  11 to la~~--"so 
clear t h a t  n o  reasonable doubt can arise7'-is required to  overthrow the 
constitutionality of a n  act. IIootl,  Cortir. of Urrnks, 1 .  Rc r t l f v ,  Inc. ,  
supru  ; S. v. BrocXz~'c71, 209 S. C'., 200 (212)  ; G l e n n  v. I loard o f  Educcr- 
l i o n ,  210 S. C.. 523 (529) .  I f  bad  la^, the General A \ i ~ e n ~ b l y  has the 
pov e r  to repeal it-quo l i q i ~ i i ~ r ,  c o  ( 1 1  ~ ~ ( i l z ~ i f ~ o . .  Thiq lmuerflll  presump- 
tion of con.:titutionality is sufficient, i n  our opinion, to nith.etand the  
accuqation tha t  thi, s ta tute  is rli-crirninatory, unreasonable, prohibitory, 
and  not uniform i n  ~ t s  appl icat ion;  t h r  la t ter  objection, i t  m a y  be n-ell 
to  point out, is n ~ ~ t  bq l l~rc ly  by the n o r d s  of thc s tatute  tha t  i t  is to  
a l ~ l ) l >  nnifornlly a l~ t l  c.qi~ally to "cvcry p e r m l ,  firm, or corl~orat ion" 
engaged i n  buying or selling scrap tobacco. 
la selecting the  object5 of taxation, i n  the classification of businesses 

and  trades fo r  this  purpose, and i n  allocating to each i ts  proper share 
of the expense of gorernmeat ,  the General Assembly necessarily has been 
given a wide discretion. T h e  continued maintenance of government 
itself as  a g rea t  communal activity i n  behalf of a l l  the citizens of the 
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State is dependent upon an  adequate taxing power. Gorernment exists 
that the rights of individuals may be l)rot~xtcd,  that  the opportunity 
]nay br vouchsafed to evcry man to carve out his destiny in  a free land 
securc from the pressure of anti-social forces. Levies in taxes are but 
the fa i r  and reasonable price a t  which we purcliase, as citizens of North 
Carolina, privilcgcs and opportunities today denied the citizens of a 
majority of t l ~ c  countries of the civilized world. 

The charge that  the present tax is discriminatory, ul~rcasonable and 
prohibitory is difficult to answer conlpletcly. However, in view of the 
strong presumption of constitutionalitv, tlie rule that the collateral 
motives of the Legislature in levying a tax arc not subject to judicial 
r c r i c ~ r  (L1lc('rrry 1 % .  C. S., 195 U. S., 1 7 ;  AII trq~z~cr~o ( ' 0 .  1 . .  I I n m i / l o n ,  291 
U. S., 40), and the settled view that  the "power of taxation is very 
largely a matter of legislative discretion" and that  "in respect to the 
method of apportionnient as well as the amount it only becomes a judi- 
cial question in cases of palpable and gross abusc" ( F e o n e t  v. C'an fon ,  
177 N .  C., 52 [54], and nunlerous cases cited), we are compelled to hold 
that  there is not before us in this case sufficient proof that  the instant 
t a s  of $1,000 per county annually against "scrap or imtied" tobacco 
dealers is excessive as a matter of law. Taxes ~vhieh  bo .e heavily upon 
tlic taspayers were upheld in S. 1 . .  Robcroorz, 136 N. C., 587; S. 2.. 

R I ~ Z O O ~ ~ . ,  179 S. C., 70s ;  and E.rprcss  ,lgc'~rc!j P .  X n 1 1 i ~ ~ 1 1 ,  ( 'ornr .  o f  
R r r c r ~ l t e ,  199 K. C., 637. Tasation often invo l~es  tlic wcigl~ing of social 
policies and the dctcrmination of the respectire values to be assigned va- 
rious conflicting but legitimate business cntcrprises ; under the doctrine of 
the separation of powers such functions have traditionally been allocated 
largely to thc tleterrnination of the legislative brancli of government, 
and, w i t l~ in  wide linlits, the determination of such mnt t tw by the legis- 
lative powers is binding upon the c?ourt~. Wliere n tax is levied against 
a business or enterprise which is clearly subject to taxa ion, as liere, if 
the an~oun t  of tlie tax i~ such as to rentlcr it onerou.;, tllc primary 
recourse of tlie taspayer is to the legislative foruln;  tl12 power of this 
Court to deal with such matters is csceptional and l ~ n u s ~ i a l  rather than 
general and ordinary. 

The 1935 Scrap or Untied Tobacco Llct  was declared unconstitu- 
tional on the ground of vagueness and uncertainty in 3. c. X o r r i s o n .  
210 S.  C., 117;  the 1937 act here considered is free of the fatal  short- 
comings of the prior act. 

After careful consideration, we find no error in the judgment below, 
and the same is 

,lffirmed. 



N. C.] FALL TERN, 1938. 373 

REBECCA C. CII.1JIBDRS. A I ) I I I S I ~ ~ A ~ ~ R ~ X  OF TIIE EST.\TE OF JOI-IS I<. 
TUCIiEII. r. DEIiORA TUCKEIL I3YERS asi) IIrsn.isn, FR.\SK 
I ~ Y E R S  : nenscc.1 c. c I I L i J r m r r s  .\so IIusn.\sn. J .  c. c I r m r m n s  : 
JIELVIS L. TUCI<EI< .\su WIFE. BESSIE T r C K E l I :  IiUFTS CARTER 
TUCIiER .isu KIFE. EJIJL1 TUCKER: I,IIJ1,IE TUCKER BEAVER .\sn 
I I c s n ~ r r ) ,  LEWIS BEAVER: RACIIICT, ELIZARETII STETESS nsl)  
EIr-ssasn, J I J l  STETESS : PILiRI, SHARP TU('KE1l. JIATTIE I3ELL 
r 7  7 7 ILCKER.  LEE ALFREI> TUCIilCI<. IIOBAII JlacKHIT,RY TUCIiER 
ASD WIFE, JIAItT TUCIiER; W.1T.TP:It TUCKER ItEDJIOSD Axn WIFE, 
JIILDREL) REDJIOSI) : JIAISUE1. 1'UCIiEII IIEDJIOSII ; CALLIE 
TAREE IIEDJIOSI); EJIJIIT EUGI4:SE TUCKER .\sn WIFE, JI,1T 
LACIiET TUCKER: \TIIJ,IAJI JOY I3RT.IST TUCBI.2R .\sn \TIFE. 
ETIIEL TV( ' I iER:  I)OT,T,IE JIcLE1,LAS 'I'I~('I<I.:Ii A S I I  \TIF~:. ETHEL 
TUCKER ; CALLII~: BETALE GllTDER ASJ) IIcsu.\su, 1,UJI GItYDETt ; 
WILLIAJI PRESS LEWIS : ROBERT HARRIS TUCIiEIi .\SD TYIFE, 
GRhCE TUCKER : J O I I S  \TI1,I,IhJI 1,ETT'IS : SAIIIAIII TlJCIiEI< ; 
13Ta.1S(?I~IE TT('KI<;It 1).1TIS . ~ s I )  ~ I ~ S B . \ S ~ ,  I7ItA1SK 1)AVIS : 13EYAIiI) 
TUCKER, S E T E T  TUCKER ; A S S I E  RACHEL LAJIBETH .%sn  I I r s -  
na sn ,  LEE L.\JIUETTI; STASLET SILAS I1A31 .%rn WIFE. EJIJI.1 
IIUIIGESS I IhJ I  : I,l.>I.; ROJIE IIAJI ,\xi) ~ ~ I F E ,  EI)I)*1 IIE,II) HA11 : 
JIARICA LIZZIE IAJIBETII  . n u  I I u s ~ a s n .  EUWARD TAJII3ETII: 
ROSA ESTELLE IIORCAS JlAT SHAYER .\sn 1-11-ss.\sn, ROB- 
ERT SILITER ; FRED PARIi HAJI, a r n  IIOCIi IIASIET,. IIEIRS-.~T-I,.\\V 
(ORIGISAL PARTIES I ~ ~ ~ F E S D A S T ) ,  .GI) LUCY BOWERS RSIGIIT  (ADIII- 
TIOSAL PARTY DEFES~AST) .  

(Filed 0 Sorember. 1938.) 

Wills 1- 

.in ;igreemelit to adopt :I minor ail11 m;llte her his heir, made betwrt~n 
tlic person desiring to adopt tllv minor and tlie minor's 1):lreilts. :IS tlie 
rcspect i~c lmrtics to tlic ngrcerncnt. ilidicnies that the iiistriune~lt is not 
intelitled a s  n will. JIieliic's C'otlc. 41:Sl. 

Adoption # 6- 
.in agrccmcnt to adopt n minor, nlatlc lwtwceli thc pcxrson tlt4rilig to 

adopt the minor :illtl the minor's pnrclits, a s  tlie r rsprct iw ~ x l r t i w  to the 
agrecmrlit, is not intentlctl a s  a11 "Aitloptioli of 31iilors" 1111tlc.r cli. 2 .  
JIichie's Code. 

Contracts ff 1- 
Persons s f t i  j r r v i s  m n j  mnlie any c o ~ ~ t r n c t  if i t  is not c o ~ ~ t r a r y  to law or 

public policy. 

Contracts # 8- 
The in te l~ t  of the parties ns gatl~eretl  from tlir language 11scd. the s ~ ~ b -  

ject nmtter mid prirlme of tlie ngrccmmt, is controlling in in to r~re t ing  
the contract. 

Wills (i 1: Contracts 5 10-Minor ma). sue on  contract t o  devise made  
with  h e r  parents  by person desiring to  adopt  her.  

Intestate lnntlc n written agremcli t  with the parents of n minor to 
adopt tlic minor and lnnlce her his sole lwir in consideration of the par- 
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cntq agreeing to tlie adoption ant1 agreeing not to indwc the minor to 
leave his lawfnl c ~ ~ s t o d y .  The atloption was never mntlc. bnt tlic minor 
lived with intestate and his wife as  thrir cliiltl, and there \ \ a s  no evidence 
of repudiation of the tontmct, b ~ i t  only t l ~ t  intestate fniltd to fulfill it by 
c>\ccuting 7, vill .  I l t l d :  The ngrwmcnt lwin:: in n r i t i n ~ ,  the it:~rutc of 
fmntls dors not apply, C. S., DSS. and the contract to t l c~ i -c  is rnlitl and 
may be enforced by tlie minor ~ipon licr n1:ijorit.r ns the third person 
beneficiary. 

6. IVills 5 6: Trusts  3 l+Eqnity will enforcc valid contr :~rt  t o  clcrisr by 
clcclnring heirs a t  law trusters  for  beneficiary. 

When a valid, written contrart to derise is establislied. equity will 
enforce the contract in fa ror  of the beneficiary by declaring the heirs a t  
law trnstces for her benefit and decreeing conveyance by them to her. 
: ~ n d  thus grant specific performance of the contract, and this remedy is 
not in conflict with tlic rille tliat a contract to malie n mill cannot be 
spcvific:~lly cnforced and that tlw courts calmot malic n will. 

7. Escrutors  ant1 Administrators 9 13a-Person claiming sole wizin hns 
right to  dctcrmination of issue bcfow salc to  nrake asscLts. 

TVlrilc an atlnrinis(rator is entitled to sell lnllcls of the deceased to make 
asst~ts to pay tlrbts of tlie estate when the personnltj is insufficient. 
Micl~ic's C'otlc. 74. wlicn n pprson claims sole seizin undvr a contrnct to 
tlcvise as ngninst thc heirs of intestate, sncli person is entitled to adjudi- 
txtion of her claim of sole seizin before a salc of the property to malie 
:~ssc,ts is ordered, since she may elect to discharge the del~ts  of the estate 
ant1 the costs of administrnt io~~ to prevent a sale of the 1:mds. 

I \ r ~ . k  11, 1)y L u q  I h v  crs K n i g h t  fro111 ll'trrl1t Z , . I . .  ~t ;\lay Terlli. 
1938, of IR>I)LT,L.  l ? e ~ e r w d .  

Tllis action ~r as ilistitnted by tlic plaintiff against tlie t lcfendai i t~ fo r  
tlic halt of a wr ta i l i  t ract  of land,  i n  Ircd(~l1 ( 'onnty,  S. ('.. ~ol i ta in i l ig  
10s acrc.;, lnorc o r  leis, to makc  aqscts to  pay  the tlcbts of her  intestate, 
Jol ln  li. Tucker .  

A11 of tlic heirs a t  law of J o h n  R. Tuckcr  Irere duly n ~ a d e  parties 
tlcfendant. T h e  defendant Lucy  B o n e r s  Knight ,  being i n  possessiol~ of 
the lam1 ant1 claiming the same, was also made a p a r t y  tlcfendant. I11 

a p t  time, tlic defendant Lucy Bon-crs Knight  filed a n  answer setting u p  
t h a t  sllc v a s  entitled to  the  l and  i n  fce simple, subject to  the  tlcbts of 
J o h n  R. Tucker. deceacctl, ~ m d c r  and  by ~ i r t u e  of a ~ a l i t l  n-rittcn con- 
t ract  bctn-cen her  father ,  Charles 11. B o n w s .  and  Jo l ln  R. Tncker. 
Under  her  first cause of action shc claims and alleges tliat allc was 
cntitled to  said land under said wri t ten contract as the  adopted daughter  
of the said J o h n  R. Tucker, and  i n  her  second cause of action she claims 
and  all~.ges t h a t  she is entitled to said t ract  of land unt1c.r said ~ r r i t t e n  
contract on the ground t h a t  tllc said J o h n  R. Tucker, ill x-riting, con- 
tracted and  agreed t o  make  her  his sole and only heir.  K o n e  of the  
defendants except the  defendant Lucy Bowers K n i g h t  filed a n  answer. 
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The plaintiff filed a reply denying tlle claim5 of the defendant Lucy 
Bowers Knight. 

"Exhibit AI"-"Alrticle of Agreenl~nt  between ('liarlcs Xadison Boners 
of the (1st) First  liart a i d  J o h n  and Laura Isabelle 'l'ucker of the 
(2nd) Second part- 

'(To -111 TThom it May Concern, Greeting-Iinow all mcn 1)y these 
Prcscnti-That I the said C. 31. Ronerh, of the (1st)  firit part, being 
the father of Lucy Boners ( a  minor of the age of 3 yrs., 9 mos. and 16 
days) T h e e  years, nine months and sixteen days, do herchy givc Iny full 
consent to licr adoption as their own child and ?ole ant1 o i~ ly  heir to the 
said John  a i d  Laura Isabclle Tucker of tlie (2nd) second part : 

"-lnci I tlle said C. M. I3oners of the (1st) first part, do liereby still 
further agree that  tlie said John and L. Isabelle Tucker of the (2nd)  
sccond part  shall have full and sole control of that part of thc cstate 
onned by (Jessie Watson) deceased, he being the father of Martha 
Elizabeth TTatson deceased and wife of said ('. 11. 13oners of the ( l > t )  
first part, and mother of said Lucy Boners ( the minor herein men- 
tioned) he being of the County of Wilkes and State of S o r t h  Carolina. 

'(-lnd I the said ( ' .  &I. 13oners of the (1st) firit part do licrchy c.o\c~i:lnt 
and agree not to induce or cause to be induced, the \aitl Lucy L3oxcr.i 
(herein menticned) to l c n ~ c  tlie lawful cubtody of the wit1 John and 
Isabelle Tucker of the (211d) second par t ;  

"-id we the said John and Isabelle Tucker of tlie (2nd) bccoid part  
do hereby covenant and agree to adopt the said Lucy Bower, illerein 
nientioned) as our own child, and that  \ye will well clothe, f e d  and 
educate her, providing for all her t e~ i~pora l  nwuts to the best of our 
ability. And we, the said John  and Labelle Tnck(!r of the (2nd) second 
part do still further agree to niake wid  Lucy Bo~rc r s  (herein rnc~ntioned) 
our \ole a i d  only heir to x h a t  \\e, thc~ snit1 John  a i d  Ibabelle Tucker 
of the (2nd) second part may die posici.ed of, and that any riolation of 
the a b o ~ e  o ~ i  our part c h l l  make this contract null and voi(1. 

('Granting l~ernlission to saitl C. 11. 13o\\er\ of thr> (1st)  fir-t part to 
v i4 t  her at any time. 

"Done this fifth day of 1Ia1ch, lSS5,  one tllou,iand eight limndrcd and 
eighty-fi~ e. ('ha,. 11. Bon-era I Seal). 

"A\. 1'. Sharpe-being a Juytice of tlle Peace in aucl for tlir~ saitl 
County a~l t l  State of xortli Carolina. 

"Jly lland ant1 private seal. &I. P. Sllarpc ,T. P. (Seal) .  
Feh. 5 ,  1585 Signed J .  K. Tucker. 

('-Ittest : -1. P. Sharpe 
"Witness :" 

The judgment of the court below is as follows : "This cause coming 
on to be heard and being heard before his Honor, Wilson Karlick,  Judge 



376 IS T H E  S U P R E M E  COURT. [214 

presiding a t  the  May,  1935, Regula r  T e r m  of the  Superior  Cour t  of 
Iretlell County, and  i t  appcarilig to the court  t h a t  this is a n  action insti- 
tuted before the clerk, as by statute  required, by  the at lminis tratr is  of 
the intestate to  impound the lands of tlie dewased to make  assets to  pay  
debts, and  tha t  a l l  of the blood relationship, collateral and otherwise, 
of the intestate, were niade parties defendant by the  administratr ix ,  and  
tha t  subsequently a n  amendment to  the petition ~ r a s  hall and  summons 
was ordercd issued f o r  the answering defcndant, and t h a t  the cause 
corning on to be heard, a f te r  judgment to sell the l and  had  been entered 
by the  clerk of tlic Superior  Cour t  against all  the defendants save the 
defendant Lucy B o v e r s  I in ig l i t ;  and i t  fu r ther  appear ing  to the court 
t h a t  i n  thc t r i a l  of the action a f te r  reading of tlie pleadings, the defend- 
a n t  Lucy  B o n e r s  Knight ,  through her  counsel, admi t t ing  t h a t  the lia- 
bilities of the  estate of the intestate were i n  escess of the d u e  of the  
personal property, and such being inade to al)pear, thereupon the  defentl- 
an t  Lucy B o n e r s  Kniglit  assumed the laboring oar  and hegan the  intro- 
duction of testimony, and a t  tlie conclusion of the e~.idcnce for  the  
defendant Lucy Borvers Iiii ight,  and  a t  the  time shc resietl her  case, on 
niotion f o r  jntlgnic~it aq of nonsuit being made by tlic l)laintiff, the 
~not iou  is sustained : I t  is, therefore, ordered, acljudged and  decreed t h a t  
tlie c a l m  of action set u p  i n  the action by tlic defelldalit Lucy Bowers 
K n i g h t  br ant1 the  same is hereby nonsuitetl. Defendant  to  pay  cost of 
this tcrm and  t n o  witnesses a t  former term. T h i s  1 Julie, 193q. 
Wilson Xrarlick, J u d g e  Presiding." 

- i t  the  closc of defendant 's cvitlcnce the  plaintiff 1110~-ed f o r  judgment 
as i n  c a w  of nonsuit (C. S., 567)  a, to  the  c a m e  of action set u p  by tlie 
defendant Lucy B o ~ v e r s  Iiniglit .  T h e  court lwlo~v grantetl  tlie motion. 
The  defcntlant Lucy  Bowers I<niglit escepted, assigned e r ror  and ap-  
pealed to  the Supreme Court .  

CI. ~ K K ~ O S ,  J. T h e  q w ~ t i o i i  i n ~ ~ l v ~ d  : Sliol~ld the plaintiff's nlotion 
to non.uit tlic tlcfcntlant Lucy I lo~vc l~e  Xnigllt  and the jl~dgnic.nt entrrctl 
thereupon be overruled? W e  th ink  so. 

T h e  decision of this controversy depentls upon the construction of 
Exhibi t  ".I," s u p m .  I t  v i l l  be noted t h a t  the  papel wr i t ing  says : 
"Lirticle of A\greenient bet~veen Charles JIadison Bo~vei.s of the  (1s t )  
first p j r t  and  J o h n  and  L a u r a  Isabelle Tucker  of tlic ( 2 n d )  second 
part." T h i s  indicates tha t  there was no in te l~ t ion  t h a t  th,: paper  ~ r r i t i n g  
be a will. 1. C. Code, 1035 ( J l i ch ie ) ,  section 4131. 

T h e  agreement was not intended as  a n  "Adoption of minors," under  
chapter  2, K. C. Code, supmi.  
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I n  T r u e l o v e  v. P n r h e r ,  1 9 1  N. C., 430, upon  the record i n  this case, 
it is held tliat nei ther  the  f a t h e r  nor  the mother  of the child was a p a r t y  
t o  the  proceeding within the contemplation of the statute, and  t h a t  tlie 
clerk had  n o  jurisdiction of their  person, (consequently) lie liad no 
jurisdiction of the  subject matter .  Since the  decision i n  tlie 7'rlreloc.c' 
case, suprcr, see change Publ ic  L a w  1035, ch. 243. 

The  partic3 to the agreement i n  this case did nothing as  required by 
the Ahlopt ion Statute .  Persons s f t i  jlcris have a r ight  to contract if i t  
is not contrary to law or public policy. T h e  agreement was i n  writing. 
therefore i t  did not come within the qtatute of f rauds.  S. C'. Code, 
m p r q  sec. 988. It is well settled tha t  the intention of the parties to  a 
contract controls its interpretation. I n  ascertaining alld effectuating thr 
intent  of the  parties, the language used, subject mat te r  and the purpose 
desig~led m a y  be considered. 

I n  t h e  case a t  bar  the fa ther  of Lucy Bo~r-ers Knight  contractrtl and 
agreed with J o h n  R. Tucker  i n  1885, tha t  lie would take this minor  
child of three pears, nine montlis and sisteen days and provide f o r  lier 
all  of her  ten1l)oral wants  and  to make  her  his  eolc and  onlv heir  to  all  
tha t  he  died possessed of, and  upon this  agreement the father .  ('. 31. 
Bowers, agreed t h a t  lie should not induce, or cause to  be induced, tlic said 
Lucy Bon-ers to  leave the  lawful  custody of tlie said J o h n  ant1 Isabelle 
Tucker, and  i n  so f a r  as  this  case is concerned, there is 110 e r ide l~ce  but 
tha t  tlie said C. 31. Bon-ers carried out completely his par t  of the agree- 
ment, and tliat the said Lucy Bo\r-ers carried out Iier par t  of tlie agree- 
rnent. Jol in  H. Tucker  i n  his  lifetime nere r  attempted to repudiate this 
written contract to  derise all  of his property to  L u c ~  B o r e r s  (1inight)- 
he just neglected to  ca r ry  out his contract as  to  making  a \r-ill i n  11cr 
favor. 

I n  .b"/oc.X.trrd 1, .  1T'ccrvert, 175 S. C., 283 ( d S 5 ) ,  i t  is wri t ten:  ("There 
can  be 110 question tha t  a contract upon a sufficient consideration to 
devise lands is valid and m a y  be enforced i n  a court of equity, the decrce 
being so d r a n n  as to  declare the parties to whom tlie l and  is deviqed, or.  
i n  the event of a fai lure  to  devise, the  heirs a t  lam to liolti such lands 
i n  t rust  f o r  the persons to n-llom the testator liad contracted to device 
them.' P r i c e  2 ' .  Pric  c, 133 S. C., 503. T o  tlie same purport ,  l:'tr\t 1 . .  

l l o l i h i t c ,  72 X. C., 566;  E ~ r m h n r t l f  1 % .  C ' l c ~ r t ~ r ~ f ,  137 S. C'.. 94. ' I t  i.; 
settled by a line of authorities ~rl l ic l i  a re  practically uniform, tliat ~ r l i i l e  
a court of c l~ancery  is v i t h o u t  paver to conipel the esecution of a v i l l ,  
and  therefore the  specific execution of a n  agreement to  make  a n-ill can 
not be enforced, yet if the  contract is sufficiently proved and appears  to 
have been bincling on the  decedent, and  the usual conditions relating to 
specific performance have been complied with, then equity will specifi- 
cally enforce it  by seizing the property which is tlie subject mat te r  of 
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the agreement, and fastening a trust on i t  in favor of the person to whom 
the decedent agreed to give i t  by his will.' .\*~:jlor c. Sir e l fon ,  Am. Ann. 
Cases, 1914, A. 394." 

Tye think the agreenlent definite and certain enough for a court of 
equity to decree specific performance. lIiirjrr I . .  T l ' h i f ~ n ~ r ,  204 N .  C., 
74;. I n  Lipe  I * .  Il'rusf Co., 207 X. C'., 794 (795-6), citing nurncrous 
authorities, is the following: ( ' I t  is established by the decisions in this 
jurisdiction: That  when services are performed undev an oral agree- 
ment, espress or implied, that  cornpensation is to be provided therefor 
in the will of the party receiving the benefit, and no such provision is 
made, an  action will lie to recover for the breach, or to prevent an  unjust 
enrichment, if need be, on the par t  of the recipient of such services." 

I n  h'hnrX cy 1 , .  Jlcl)r~rtrzotf ,  !I1 Mo., 647, there n a s  a contract to adopt 
a child and to make i t  an heir. The child lived with the parties, from 
the tiine it was four, for twenty years. Upon tlic death of the parties, 
the contract was upheld in  favor of the child against the collateral heirs. 
Effect was given the contract, not by completing the adoption, but by 
declaring the collateral heirs trustees and requiring them to convey in 
accordance with the contract. As was there pointed o~ l t ,  to give effect 
to such a contract is not making a will for a deceased par ty ;  it  is merely 
making '(effectual n hat  the parties have thc~nselves ag re1~1  upon." 

I n  C'hehak I . .  B a f f l e s ,  Iowa-1907, 110 S. K., 330,  nothe her contract 
of adoption was enforced, effect being given to i t  in the following words : 
"So, a n  agreement of adoption may fall short of meeting the statutory 
requirements and yet be a valid and enforceable contract. The agree- 
ment in the case a t  bar stipulated that  plaintiff should 'acquire all the 
rights of inheritance by lam.' This lvas equivalent to saying she should 
share in their estate as though their own child, but not ,is such." Like- 
wise, in IiofXtr 1 % .  Roair.X!j, Sebr.-1S94, 5:) 11'. TI7., 7813, a contract of 
adoption was given effect as to the disposition of property. To the 
same clffect see 1 I i c X ~ m  2'. Johnson,  Kansas--1923, 213 Pac., 1060, and 
the note thereto in 27 A. L. R., a t  p. 1325; also 1 C. J., 1379, s. 27. 
Crranfizil~~t I ? .  Grantham,  205 IT. C., 363, is distinguishable; there the 
contract was not in writing. I lager  v. l V i ~ i f e n e r ,  204 X. C.. 747, sup- 
ports the view stated in the instant case. 

I n  T h a y e r  c. I 'hayer ,  189 IT. C'., 502 ( 5 0 6 ) ,  is the following: "The 
suit is properly brought. TTe said in  Parlier c. X i l l e r ,  186 N .  C., p. 
503: 'We deduce from the authorities that  it is well settled that  where 
a contract between two parties is made for the benefit of a third, the 
latter may sue thereon and recover, although not strictly a privy to the 
contract.' B a n k  I . .  Assurance Co., 188 N .  C., p. 753."  conl ley v. Cube,  
198 N .  C., 298; N. C. Prac.  & Proc. i n  Civil Cases (McCntosh), p. 193. 

I n  the statement of the case on appeal is the following: "Lucy Bowers 
Knight filed an answer setting up that  she was entitled to the land in 



PJ. C.] FALL TERM, 1938. 379 

fee simple, huhject to the debts of John  R. Tucker, tleceased." The 
plaintiff ib cinpouerecl to sell the land to pay the tlehts of John R. 
Tucker. S. C. Code, auprcr, aec. 74. 

The aiislrer of the defe~idarlt Lucy Bowers Knight raises the issue of 
equitable sole seizin nllicli mabt he determined before there can be an 
order of sale. I f  the facts are fou~lt l  to be as she alleges, she i i  entitled 
to a judgment decreeing ,pccific performance. Thereupon, if she so 
elect.. bile may pay to t l ~ e  atlrninistrator a sum sufficient to diwharge 
the debts of the estate and the w i t s  of adminiitration and thus discharge 
tlle right of the administrator to sell the lands to make assets. 

Fo r  the 1e:isons giren, t11c judgment of the court belon- iz 
Iiewrsed. 

(Filed 9 Sovembcr, 1938. ) 

1. \~e~rtlor and l'urcllnser # 3-Agreement held an option and not :I con- 
tract of  ale and p~u'cl~ase of real estate. 

2. I.'rauds, Statute of, #a 9, 10:  Kridrr~ce # 89-Pmol e~i t lente  is incom- 
petcnt to establish t.ss'nti.11 element of contl.wct required to be in 
n citing. 
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esplnnntisn of t he  writ ing nnd not  in contradiction thereof. Ilcltl: Upon 
the  pn rc l~ i~se r ' s  1)lcn of the  s ta tu te  of frnlitls. C'. S.. WS. 11:lrol e r i t l~~ i i ce  i s  
incoml~ctcii t  to  estnhlisli t h e  purcliaser's ngrecmt~nt to  pay the  pnrcliase 
price, siilce this i s  nil essential r lcment of n contract  of >a l e  nnd l)nrcliase, 
and  a n  essenti :~l  clement of n co l~ t r ac t  rcqniretl to be ill writ ing inny not 
be estnblislied by pnrol. 

3. Trial 8 23-Allowing clefenclant to take voIu11tary I I O I I S U ~ ~  011 cross 
action held not error. 

Plaintiff broker insti tuted th is  nctioli OI I  a n  nllegctl contrnct of sale 
aii(1 ~ ) I I Y C . ~ I : I ~ C .  I ) ~ f ~ ~ n d : ~ n t  1)nrcli i ls~r filvtl ;I cross-i~ction nllogiu;: f r i~ l id  
inducing him to sign the  writing. Upon judgment ns of nonsuit on plain- 
tiff's cans? of action. defciitl:~nt p~ircliaser wns permitted to t ake  n rolml- 
t ; ~ r ) -  i iol~snit  (111 his cross :rction. Iiold: The‘ v u l ~ u ~ t ~ ~ r r  i iol~suit  on the  
cross action was  t n n t a m o ~ ~ n t  to  n w i t l ~ d r : ~ \ r i ~ l  of the  c l~a rgcs  of f r aud  
ant1 rrlisrepresei~tntio~i, niitl plaintiff's contenti011 tha t  11c was  entitled to  
h a r e  t he  isrnc of frillid tr ied by the  jnry is  iiiitciinl~le. 

4. Appeal and Error 3 6g-Plaintiff apl>ellant held n o t  preiucliced by 
alleged error. 

Plaintiff assigned a s  cr ror  t he  conrt's refusal  to  submit nn issue re- 
qncstctl. Uildcr t he  contract  wet1 on plaintiff \ruul(l not h a r e  bee11 en- 
titled to  r ecowr  on the  issiic ercii hat1 i t  been answered in tlie nffirini~tive, 
and  the  par ty  wlricli would h a w  becw c~ntitled to  r r c o w r  therciintlc~r in 
t h e  event of : I ~ I  nlBrn~:l t i r e  nnswcr ditl not :I ppenl. lic'ltl: Tlic alleged 
c r ro r  was  not prejnilicial to  plaintiff' :~ppcl ln i~t .  

5.  Brokers 8 11-Held: Broker was not entitled to c o n ~ ~ ~ ~ i s s i o ~ ~ s  on sums 
paid undw option which WIS never exercised. 

Plaintiff brolier g a r e  a prospectire pnrc11:wr all option on the  lmic! ant1 
t l ~ c  purc1i:lscr mntle p:Iyments t l~ercuii t ler  to be npl~lied on tlie 1mrcl1ase 
price, but finally failed to  csercise the  option. The  l~roltcr w:ls entitled 
under his contract  with t l ~ c  reiidors to conimissions only a f t e r  tlici r tw- 
clors hnd r cce i~c t l  payments oil the  l ) l~rc l~: lsc  price ill :I sum greatly i n  
excess of t he  sums pait1 11y tlie prosl>ective purcliascr. Hcltl: Plaintiff 
brokcr is  not  ciititlcd to  recorer :lny pa r t  of the  siinis pait1 by the  pros- 
pective l ~ n r c l ~ n s e r ,  nntl 1 ~ s  no i ~ ~ t r r e s t  in t he  respectire r ights of tlie 
prospectire purchaser :uld the  reudors  in regnrtl to  n clteclr g i ~ e n  by the  
prospectire purchaser to t he  rcntlors in ~:lrti:ll gnynlent which was  not 
cnshcd. 

6. Costs § 2: Appeal anc1 Error § 37b- 
:In a n  action by n broker on :In alleged c:ontr;tct of s:- le and purchase, 

insti tuted ngainst  both tlic owiicrr of the  land a n d  the  prospective pnr- 
clinser, tlic tnxing of t he  costs is  in the tliscretion of t he  t r ia l  court ,  
C. S., 1'743. \vliich discretion i s  not  r e ~ i c \ r a \ ~ l e .  

APPEAL by the plaintiff from E r v i n ,  Spec ia l  J u d g e ,  a t  Ju ly  T e r m ,  
1938, of ~ ~ O S T G O J I E R Y .  Affirmed. 

A r n ~ f i e l t l ,  S h e r r i n  d B n r n h n r d t  f o r  plaintiiff, appe l lan t .  
John, \IT. Tl'nllocc, I I n y d e n  C l e m e n t ,  and  R. T .  P o o l ?  for d e f e n d a n t  

A l l i s o v ,  appel lee .  
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SCHESCIC~ J. This is a n  action for specific performance of an alleged 
contract of sale and purchase of land. The plaintiff alleges that the 
defendant Allison, on 6 Norember, 1937, entered into a contract with 
him, as agent for -lllison's codcfei~dants .lrnistrong and Russell, to pur- 
chase 3,520 acres of land of the said Armstrong and Russell for the sum 
of $57,920, to be paid 30 Sovember, 1937, and that said Lilli.on failed. 
to make said payment and consummate said purchase, notn-itlistanding 
plaintiff's willingness a i d  ability, and offer, to deliver dced for said land. 

The defendant Allison, while admitting he signed, together with the 
plaintiff, a certain paper writing dated 6 Sorember,  1937, relative to 
the land of his codefendants Armstrong and Russell, denies that said 
paper writing constitutes a contract of sale and purchase of raid land 
and contends tha t  it does nothing more than grant  to him an  option to 
purchase the land therein referred to, and pleads tlie statute of frauds 
(C. S., 988) in bar of plaintiff's alleged cause of action. 

The paper writing relied upon by the plaintiff is in tlie follon.ing 
words and figures, to wi t :  

"Statesville, S. C., Korember 6th, 1937. 
"I, Geo. S. l i lut tz,  party of the first part, having heen granted the 

authority from Cllas. A. Armstrong and L. 31. Russell to sell the land 
and timber located in Montgomery County and situated in the fork of 
Uwharrie 6r Padk in  Rivers containing 3,580 acres, more or less, for the 
price of $57,820.00 agree to delirer deed to Wm. L. aillison party of 
the second part upon the following conditions : 1st. That  a check of 
$5,000.00 be delivered to Geo. S. Kluttz to be applied upon tlie purchase 
price and the remainder amounting to $52,820.00 be paid Xov. 30th, 
1937. 2nd. Armstrong 6: Russell to prepare said deed to be delivered 
on or before the above mentioned date. 

G. S.  KLUTTZ, 
VILLIAM L. *~LLISOS.  

"Fitness : J. B. ROACH." 

Hi s  Honor below adopted the contention of the defendant ,Illison, and 
upon his motion lodged a t  the close of plaintiff's eridence entered a 
judgment of involuntary nonsuit, to IT-hich plaintiff reserved exception. 
This exception presents the question as to vhether the above quoted 
paper writing constitutes a contract of sale and purchase of land, or 
merely grants to the defendant Allison an  option to purchase land. 

The paper writing provides that  Kluttz "agrees to deliver a deed" to 
Allison upon condition "that a check of $5,000.00 be delivered to Geo. S. 
Kluttz to be applied upon the purchase price and the remainder amount- 
ing to $52,820.00 be paid Nor.  30th, 1937." There is nowhere in the 
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paper writing any agreement upon the part  of Allison to pay the balance 
on 30 November, 1937, or a t  any other time. The language used con- 
stitutes an option and the mere signing of the paper writing by the 
optionee does not convert i t  into a contract of sale and purchase in the 
absence of any words therein to that  effect. 

However, the plaintiff contencls that  the paper writing, when read in 
connection with other writings introduced in evidence, should be con- 
strued as a contract of sale and purchase of land. These other writings 
consist of (1) a check for $5,000.00, dated 8 Xovember, 1937, from 
DTilliam L. -1llison payable to ,\rmstrong & Russell, owlws  of the land 
and t l i ~  priilcipals of the plaintiff, ( 2 )  a letter dated 14 Sovember, 1937, 
from Wm. L. Allison to ,\rmstrong in  which the sender informs the 
sendee that  the latter need not hurry  about ascertaining "the income tax 
influence" on "our timber land transaction" because he (,lllison) would 
not  rant the deed to be made before Jan'y l s t ,  1938," (3 )  a letter 
dated 22 Dewmber, 1937, from Wm. L. A\llison to MI.. F rank  drm-  
field, attorney for the plaintiff, in which he explains that  he had notified 
the plaintiff that  he would not purchase the land b e c a ~ s e  his finances 
had been exhausted, and (4)  a cherk, dated 2 December, 1937, for 
$5,000.00 from TVnl. L. Allison payable to Lbmstrong and Russell, which 
check was never cashed. TTe see nothing ill these additional writings, 
when considered singularly, or collectively, with the paper ~vr i t ing  dated 
6 Kovember, 1937, signed by the plaintiff and defendaut Allison, that  
makes the latter susceptible to being construed as a contract of sale and 
purchase of land. There are no words therein of agreement to purchase 
and none that  can by inlplication bcl construed as such an  agreement. 

Plaintiff offered certain par01 evidence whicll he col tends explains 
and amplifies tlie written iktrumr'nt  upon which Ile relies. This evi- 
tleiice consisted of the tcsti~nony of the plaintiff himself and of other 
witnesses introducctl hy hinl tending to show that  the partics to the paper 
writing themselves construed it as a contract of sale a n l  purchase be- 
t r e e n  the plaintiff and thc defendant Allison. .\I1 of 1llis tebtimony, 
upon objection by thc tlefcildant, mas exclutlctl hy the court for "the 
purposc of showing a contract on the part of the defendant to purchase 
the real estate in controversy." To the exclusion of this testimony for 
the purpose of establislling a contract of purchase the plaintiff r c s e r ~ e d  
exceptions, but we are of the opinion, and so hold, that  such exceptions 
are untenable. 

I n  an  action for specific performance of an  alleged contract of sale 
and purchase of land wherein the statute of frauds was d i e d  upon by 
tlie tlcfendant, Rynirnz, J . ,  s a y :  "The agrerment must adequately ex- 
press t11c iiiteiit and obligation of the parties. Parol  evidence cannot 
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be receired to supply anything 11 hieh iq wanting ill tlie n-riting to makc 
i t  the agreement on which the parties rely." X a y ~ r  7%. d d r i n n ,  77  N. C., 
83. 

''The alleged contract between the plaintiff aiid the defendant cannot 
be enforced unless it complies nit11 the statute of frauds. It i. a rule 
of general if not universal application that the rneinorantlurn of a eon- 
tract to convey or to purcliaqe land qhall be reasonably certain and tlefi- 
nite in its terms, qo that  the substance and e~sent ia l  elenients may be 
undcrstood from the ~x-ritteil agreement ibelf, unaided l),v reco1ir.e to 
parol evidence. The written contract rnust adequately express the intent 
and obligation of the parties and all the essential clements of the agree- 
ment with reasonable certainty, and par01 evidence earlnot be received 
to supply anything which is wanting in the writing to make it the agrce- 
nient on which the parties rely." I c e l f h  I .  Birilcy, 185 S. C., 266. 

",I contract nliich the law require< to be in n-riting can he prored 
only by the vr i t ing  itself, not as the best  but as the o ~ l y  n d m i s s i h l e  c r -  
d e n c e  of its caisfcncc." Xorr i son  c. Btrker ,  81 5. C., 76. 

We are constrained to sustain his TIonor's action in allowing the 
motion of the defendant for judgment of illvoluntary nonsuit agailirt 
the plaintiff. 

Defendant iIllison filed a cross action and counterclaim againit the 
plaintiff I<lutte \\herein he alleged that  lie had been intluecd to sign tlic 
1)apcr writing upon nhich plaintiff tlwlaretl and to pay tlie sum of 
$5,000 by the fraud of the plaintiff in that  plaintiff had misrcpresentcd 
to him the nurnher of acres included in the land therein described as well 
as thc amount of merchantable timber and crosstics thereon, wl~erehy 
he had 1)celi damaged in the said sum of $5.000. Tpon t l i ~  csourt'i 
entering a jutlgment of i~ivoluntary noninit against the plaintiff, the 
defendant AIllison mis alloncd to takc a ~ o l u n t a r y  nonsuit upon his croLs 
action and counterclaim. 

T o  the action of the court i n  alloning the defendant .Illison to take a 
roluntary nonsuit the plaintiff reier~-ed exception upon the ground that  
he xa.5 entitled to h a l e  the issue of fraud tried by the jury. The volu11- 
tary nonsuit was tantamount to the withdrawal of the chargrq of fraud 
and mi~represmtation and thew 11 as left no i-ue betnecn thr  defcntlant 
,Illison and the plaintiff, and we therefore see no error in allo~riiig the 
roluntary nonsuit by the defendant -\llison. 

The plaintiff and tht. defrndantq -\nnstrong and Russell tentlchred the 
follo~ving issue : "In what ~11111, if ally, iq thr. defendant Allison int1cl)tetl 
to the defendants Chas. A. Alrmstrong aiid L. Bf. Russell as priiicipals 
under their contract of 28 LIngust, 1937, and G Noveriiher, 1937, with 
said G. S. Kluttz, by reason of hiq, the iaitl AIlliion'i, drawing and centl- 
ing to said Alrinstrong and Ruisell tllp check of 2 Ikccnlber, 1937, in tlie 
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sum of $5,0001" The court decliiiecl to submit the issue, to which ruling 
the plaintiff and defendants , \ r in~trong and Russell cwepted. Arm- 
strong and Russell failed to perfect ally appeal. There was no prejudi- 
cial error i n  failing to submit the issue in so f a r  as the plaintiff is con- 
cerned, since his o ~ ; n  e~ idence  shows that  lie had no interest in any 
amount paid by Allison until Armstrong and Russell had been paid 
$45,000, and if the full amount of this check was recovelwl, the maxi- 
mum payments made by A\llisoil would he only $10,000. IIeiice, there 
mas 110 error prejudicial to the plaintift in the refusal to submit the 
issue. 

The plaintiff's exception to that  portion of the juilgmwt adjudicating 
that  the $5,000 paid to A\rmstrong and Russell on chevk of defendant 
Allison, clatcd 8 November. 1937, should be rctaiiied by them is likewise 
untenable for the reason that  the plaintiff's onn  evidenve shows that it 
mas stipulated that  any amount paid to ,\rmstrong and Russell should 
be forfcitccl hy Kluttz for the benefit of ,\rnistrong and Rusvl l  upon 
the failure of Kluttz to comply v i t h  tlie option of purchase given to 
hi111 by L h i s t r o n g  and Russell. 

The plaintiff's assignment of error relatire to the taxing of tlie costa 
in tli; judgnlcnt is untenable, since the case falls under tlie provisions 
of C. S., 1243, which places tllc taxing of tlie costs in the discretion of 
the tr ial  judge, which discretion is not re.ciewable. Z ' c ~ r f o n  1 % .  Boyd, 
104 N. C., 422. 

The judgment of tlie Superior Court is 
Affirmed. 

J. PI. I IESI ,ET  Y. FLOYD 13. H O L T  A ~ D  X i R T  ELIZABETH IIOLT. 

(Filed 9 Sorember, 1038.) 

1 .  Contracts Z2- 

While prior negotintions are merged in the contract, t~idence of prior 
ntrrotiations nlny be c~n l l )~ tcn t  to sllon tht? intent of t l ~ c  parties or the 
nctnnl contract. 

2. Bvitlencr § 24- 

Ilritlencc ncrtl not bcnr dircctly on the qurstion in iss~ie, but is compc- 
teut i f  i t  slions the ci~~cwnwtiu~ccs snrroiu~tlil~g the pnrlics necessary to 
ni l  lulderstnntling of their cond11c.t and motires n n d  the ~~e:isonablcness of 
their colltcntions. 

3. Trusts 5s l b ,  7-In an action to establish a pro1  tlSust evidence of 
prior negotiations and conduct of parties is competent. 

Plaintiff in.;titutcd this action to t~stnhlisli n pnrol truft (*ontending that 
he owned lands snhjcct to n deed of trnst, and that aftcr fortuAosnre it 
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4. Appeal and Error # 41- 
\The11 n new trixl is nwnrdrtl on cr l r t :~ i~~ csceptions rc'1;iting to  thc cs- 

c lns io~~ of crictcnce, other esceptions rc1:tting to mntters wl1ic.11 m:ly  lot 
arise on  the subseqnc~~t hearing nrrtl 11ot I w  col~sitlercvl. 

APPEIT, 11y plaintiff from Il ' i l l ian~s, J., a t  February Term, 1938, of 
LEE. 

Civil action to establish a ~ a r o l  trust to the end that  the defendant 
be declared truqtee for plaintiff as to the title of the Herilcy home place 
in Lee County. S o r t h  Carolina. 

Plaintiff o\\ned a tract of land containing 85 acres, more or lcss, 
knon-n as the Henley 2ionle place in Lee County, subject to the lien of a 
deed of trust clatcd I July,  1925, and executed by plaintiff and his wife 
to secure an inclehtedncss in the surn of $2,000 due to the Atlantic Joint  
Stock Land Bank. 

I n  1926 plaintiff rented the said land to the defendant Ploycl 11. Holt, 
1~110 has since resided thereon. 

Plaintiff defaulted in  payment of the said indebtedness. The deed of 
trust was thereafter foreclosed and the land v a s  sold in May, 1938. The 
Land Bank became the purchaser, and later in 1933 conveyed the land 
by deed to the defendants. 

Plaintiff allrges that after the foreclosure sale he entered into an 
agrcernent u-ith tlic defendant Floyd H. Holt, by ~ r h i c h  he, Holt, in his 
07771 narne but as t r u q t ~ e  for tlle plaintiff, should seek to redeem the said 
land, and that title should be taken in the name of tlle defendant Floyd 
11. Holt, who should hold the same as trustce and, remaining thereon as 
tenant, pay one-fourth of the crops on the taxw, ins~wance and the 
unpaid balance of thc indebtrdneqs, and convey the land to plaintiff on 
demand. The reason assigned for this \!-as his belief that  IIolt could 
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secure a more advantageous price than he. The consideration of this 
trust agreement in accordance with plaintiff's contention was an agree- 
ment on his part  to convey to the defendant Floyd H. IIolt,  upon the 
final discharge of the indebtedness against the property, two tracts of 
land, 40 acres of the land in question and another trac;  of 11!5 acres, 
upon payment to him of the proportionate cost of such tracts. 

Plaintiff further alleges that the defendant, thereafter i n  accordance 
with their agreement, purchased the land from the Land Bank for the 
sum of $1,800-$300 in cash and the balance secured ny mortgage or 
deed of t rus t ;  that  the $300 cash payment represented plaintiff's share 
of the 1933 crops from said land;  and tha t  the balance of the indebted- 
ness due to the said Land Bank was refinanced through the Federal 
Land Bank of Columbia by the defendant Floyd H. Holt, under direc- 
tion of' the plaintiff. Plaintiff alleges that  one-fourth clf the crops for 
the years 1934, 1935 and 1936 mere sufficient to pay off the indebtedness, 
and that  the defendant now refuses to carry out the trusi. 

Defendants deny that trust agreement was entered into with the plain- 
tiff, and contend that  they purchased the land in question after the fore- 
closure in  their own right, and that plaintiff has no interest in the lands 
or in the rents therefrom. 

Upon thc trial several issues were submitted to the jury. Only the 
first was answered. That  issue and the answer thereto are as follows: 

"1. Did the defendant Floyd H. Holt agree, a t  or before receiving the 
conveyance from the Atlantic Joint  Stock Land Bank, to take title to 
the Henley home place, described in the complaint, in trust for the joint 
benefit of plaintiff and himself, as alleged in the complaint? Answer: 
(Xo.' " 

From judgment declaring defendants to be the owners of the land 
known as the Henley home place, plaintiff appeals to the i3upreme Court 
and assigns error. 

Gncin B Jackson, D. 33. X i n g ,  and  Ii. R. H o y l e  for  yl lainti f f ,  appel -  
lant .  

D. B. T ~ a g u e  a n d  17arser, N c I n f ? j r e  & H e n r y  for  d e f e n d a n t ,  appellees.  

T V ~ s n o n m ,  J. The principal question raised on this appeal is 
whether the plaintiff was prejudiced on the trial below by the exclusion 
of proper evidence for the consideration of the jury on the' determinative 
issue. We think so. 

Plaintiff seeks to establish a par01 trust, alleging that  'he and defend- 
ant  Floyd Holt  entered into a trust agreement after the foreclosure sale, 
whereby the land was to be purchased by Holt for the benefit of the 
plaintif?. Considerable evidence offered by plaintiff tending to show 
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negotiations and agreements with Holt concerning the purchase of the 
land, prior to the foreclosure, n as excluded I)ecause plaintiff had alleged 
a n  agreement made after the foreclosure. Plaintiff contends that nhile - 
the final agreement was concluded after the foreclosure, the negotiations 
leading to it began long prior thereto, and that he has a. right to shox 
these l~reliininary negotiations and agreements, and to show what was 
done ~jursuant thereto, as thc basis for the final trust agreement. To - 
this end he asked to be allowed to arncnd his complaint so as to allege 
the preliminary negotiations. This tlie judge, i n  the exercise of his 
discretion, refused to permit. C. S., 5-1-7; NcIntos l~ ,  S. C. Prac.  S: 
Proc.. 11. 513. I Iomver ,  the judge did permit the filing of a more 
restricted amended complaint, and it was upon the latter that  the case 
was tried. S p a s  1 1 .  G r c e n s b o ~ o ,  204 S. C., 239, 167 S. E., 507. 

I n  the course of the trial tlle judge belo~v excluded plaintiff's evidence 
tending to show the following: (1) That  prior to the forcclosure sale 
plaintiff and defendant Floyd Holt agrcecl that  plaintiff should consent 
to a foreclosure, defendant Holt agreeing to bid in the property, to hold 
title until the purchase price had been paid, and finally to purchase for 
liiinsclf fro111 l~laintif? a part of this property; (2 )  that  long after 
defendants allege they had bought the farm, plaintiff brought a surveyor 
to the farm to run certain boundary lines and plaintiff and the surveyor 
discussed with both defendants the proposed iurrey, neither of defend- 
ants t h in  made any claim to any interest in tlie farm ; ( 3 )  that when 
defcntlant Floyd lIolt  garc  plaintiff the receipt for the down payment 
of tllc purcllaw price, IIolt admitted that he held the land as trustee 
under a par01 tru5t for the benefit of plaintiff; (4)  that  witness Sykes 
h a r d  plaintiff and defendant Floyd IIolt state the terms of the trust 
agreement in the presence of each other, and that, on several otlicr occa- 
sions, he heard defendant Holt admit that he held title to tlle farm in 
trust for plaintiff; and (5 )  that witness Cole knew the terms of the 
trust agreement between plaintiff and defendant I Io l t ;  that he discussed 
thc trust agreement with representatires of the Land Bank both before 
and after the forcclosure sale a i d  that they were favorahlc to the sale 
of the land to EIolt to be held in trust for plaintiff; that  llc, Cole, had, 
and was ready to furniih to plaintiff the money denlantled by the Land 
Bank as d o ~ n  payment on the purchase of the f a r m ;  that  he, Cole, n a s  
present a t  the foreclosure sale ready to hid in the farrn for plaintiff and 
r~ou ld  have done so but for the trust agreen~rnt  which he then k n ~ w  
existed between  lain in tiff and defendant Holt. 

"Anything which shows the intention or the actual contract of the 
parties is material, and any evidence wliich goes to shorn the real inten- 
tion of the parties is admissible whether it be by n a y  of conduct or docu- 
mentary in nature." 34 Cyc., 980, quoted in Pof( l fo  ('0. i s .  . J e a n e f t e ,  
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174 S. C., 236, 93 S. E., 795. ,is stated by .dllen, J.,  ill Brink 1 % .  S t o c k ,  
179 N .  C., 514, 103 S. E., G :  ' ( I t  is not required that  the evidence should 
bear directly on the question in issue, but it is competent and relevant if 
it  is one of the circumstances surrounding the parties, and necessary to 
be knon-n to properly understand their conduct or motives, or to weigh 
the reasonableness of their contentions." 

I11 P o f n f o  Co. I $ .  J ~ a n c f t e ,  s ~ r l ~ r a ,  this Court said:  'JThile neaotia- " 
tions leading to the execution of the contract are merged in it a t  law, - - 
they are competent i n  equity to ~ 1 1 0 1 ~  what was the real agreement, for  
the purpose of correcting the instrument and doing jcstice." Quoted 
with approval i n  Ol l i s  z.. R o n r d  of E d u c a t i o n ,  210 X. C.  489, 187 S. E., 
772. I n  the case in hand there is no instrument, but the rule aml ies  

A 

x i t h  equal force to the proof of an  oral contract. 
V e  cannot say that  this excluded testimony did not srejudice plain- 

tiff's case, as the jury found that  there lvas no trust agreement between 
plaintiff and defendant Floyd Holt. What the jury wc'uld have found 
had this excluded testimony been admitted is a matter for speculation. 
We think, however, that  plaintiff is entitled to an opport m i t y  to present 
testimony of this character to the jury. 

The exceptions bearing upon the class of excluded tesfinloily cover in 
the main the subject matter of the 2 6 3  assignments of erior. r e  do not 
deem it necessary to consider 0 t h  assigninents, as the niatters to which 
objection is there made may not recur on another trial. 

Kew trial. 

BESSIE ELLIS. A ~ M I S I S T R A T R I ~  O F  REX EL1,IS. DECEASEI), V. SISCLAIR 
REFIXISG COJIPASS a m  W. E. ROI3ERTSOY. JR.  

(Filed 9 Sorember. 1938.1 

1. Negligence 55 1, 0-Essential elements of artionable negligence. 

2. Negligence § ld-Dcfrndants held not under dntj to rustomer to keep 
small store room free fron1 inflauimable substance, and further were 
not under duty to foresee that injury to customer might rnsur. 

Tlie filling 4t:itioli wliere the :icc'iilelit occ2urretl had :I  wleb room for 
i~ntonlobile nccwsoriea and cold tlrinlrs ant1 :I cl~rtl f t  r ~ r a ~ l ~ i i i g  nnd 
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small roo111 and imnictliately over the motor \ \ as  Gtuated a small &If 
ul)oll n l ~ i c h  tlit're n:~. n f ru i t  jar  containing banana oil, a n  illflnln~nahle 
liqnid, m e t l  h -  tlic defcntlalit a i  a paint th i l i~ ie r  i n  the proqecution of the 
b n ~ i ~ ~ t ~ s c .  T ~ F  h~iiall  roo111 11ai t ~ c  o doors, onc enter ing out to the n-a& 
shed and the other into the s:iles room. A i t  the t ime of tlie occurrences 
coriiplainctl of the  n a > h  pit door nab loclird am1 bolted n n t l  tile door 
leading into the -ales room  as closed hu t  not locked. 

D u r i n g  tlic (lag of 15 N a g ,  1937. plaintiff's intestate, a boy of approxi- 
mately q e ~ e n t c e n  yearq of ape, x e n t  into tlic sale< room f o r  the purpose 
of p u r c h n ~ i n g  a Coca-Cola. H e  rerilainetl or l o i t e l d  i n  and a r o ~ l n d  the 
premiqes f o r  solile time, p ranking  and playing with one Victor IZarkeg. 
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I I a r k r y  had  a pistol cartridge. D u r i n g  the play lie took a hammer,  
point td the bullet a t  tlie deceased and  made  a inotioli a3 if to  s t r ike the  
cap  of the bullet. Tlicrenpon the deccased r a n  back into tlie small motor 
rooni and  slamined the door. A\ ln~os t  inmlediately he  was  heard t o  
11ollo. and npon opening thr. tloor Ilarkv,v discowrctl tha t  lie was 011 

fire. Tllcre was c~ idelice tha t  t h ~  j a r  containing banal  a oil had  fallen 
or brcn knocked f r o ~ i l  tlie shelf but there was no evidence tha t  tlie motor 
wa.i i n  operation a t  the tinie, nor  is there a n y  evidence as  to  just what  
caused the fire. Tlic deceased v a s  fani i l iar  n-it11 tlie pleniises. 

Plaintiff offered evitlcnce tending to s l io~v tha t  the storage tanks and  
other equipnieiit a rc  the property of the corporate defendant ;  t h a t  the 
wort1 '(Sinclair" was paiiitcd on  the bui lding;  tha t  billboards advertising 
tlie sale of Siiiclair P e t r o l ~ n n i  Products  \\-ert3 attached t o  the  posts of the  
shed and tha t  there r e r e  other signs ad\  crtising Sinclair  oil and  gasoline 
on the premises. 

- i t  r l ~ e  roncl~wion of plaintiff's cv4c1icc t l ~ c  conrt below, on motion of 
the dcfenda~its .  ~ n t e r r d  a judgn~cl i t  d i ~ n l i ~ s i n g  tlie action as  of nonsuit.  
Tllc plaintiff csccpted a i d  appealed. 

B.~RSIIII.L, J. Tlie decisions of this Cour t  a r e  nll i n  accord tha t  i n  
ordcr to cstablisli actionable ~iegligence i t  must a p p e a r :  F i r s t ,  t h a t  the  
dcfcndallt has  failed to esercise proper care i n  tlie performance of some 
legal duty n-hich tlie defendant  owed the plaintiff under t h e  circum- 
s tanr r s  i n  wliicli thcy were placed, proper  care being tha t  degree of care 
which a prudent  m a n  ~ h o u l d  use under  like c~ircumstances nl ien charged 
with a like d u t y ;  and,  second, tha t  such negligent breach of d u t y  was the 
p r o s i n ~ a t e  cause of the injury.  I t  must not only appear  t h a t  the  negli- 
gelit ac2t prodnced tlie result i11 contiiiuous sequence, but i t  must  fu r ther  
appear  tha t  thc negligent act  was such t h a t  a n y  m a n  of' ordinary pru-  
denre I - o d d  have foreseen tha t  such a result, o r  some sitnilar injur ious 
result, was probable under  all  the facts  as they then exisled. 

-\pplying the generally accepted rule  govwliing the  establishment of 
actionable negligence, a f te r  a careful exainination of the evidence i n  
this cause, we a r e  unable to discover a n y  error  i n  the judgment below. 

Conceding tha t  plaintiff's intestate c o n t i i i u ~ d  to nmiiitain the s tatus  of 
a customer a f te r  lie purchased and  consunted the Coal-Cola and re- 
mained i n  tlie s ta t ion i n  p l a ~  wi th  the witness Harkey ,  we cannot con- 
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ceire tliat the defendants owed h im a n y  du ty  to  keep the small storage 
room i n  n h i c h  he v a s  illjuretl free of a motor or banana  oil used i n  the  
coursc of its bnqiness. IZotli the motor and the banana  oil or pa in t  
thinner  wcre necessary i n  tlie conduct of the busineqs of the defendants. 
They  n c r e  not stored where a customer would likely come i n  contact 
with them. 

E r r n  if i t  is fu r ther  conceded tliat i t  was a n  act of negligence to store 
inflammable substances i n  the same room i n  ~ r h i c h  a spark  eniitting 
motor was located, to qay t h a t  the defendants should have foreseen t h a t  
a custonler would rush into the room, slarn the door and  i n  some mamier  
cause the ignition of flames whicli would burn  h im and cause his i n j u r y  
and death is placing upon the operators of the filling station a degree of 
p r e ~ i s i o n  not c o ~ l t e ~ n ~ ~ l a t c d  1)- the law of negligence. 

I n  principle, C'ltrrX 1 % .  I ) rug  C'o., 204 S. C' . ,  625, 169 S. E., 217, and 
J l o n ~ y  C. I Io fe l  C'o., 174 N. C'.,  503, 93 8. E., 964, a r e  i n  point. 

I t  iq not necessary f o r  us  to decide whether the evidence offered is 
sufficient to  charge the corporate defendant with the negligent acts of 
the defendant Robertson, who n a s  operating the station. I n  n o  event is  
e i t l ~ e r  defendant liable i n  damages for  the unfortunate  death of plain- 
tiff's intestate. 

T h e  judgment below is 
A f i r n ~ e d .  

(Filed 9 Sorember. 1938.) 

Landlord and Tenant 3 3: E j c c t n ~ ~ n t  8 Ga-In slmllnary ejectment tenant 
mag show that Iandlo~-(1's title had terrninatcd after tcnanc'y was 
created. 

The estoppel of n tem~lit to deny his l:n~tllorcl's title :~gylies to the 
lnndlord's title as  of the timv tllr tnl:rnc2y is crwtrtl .  and tlocs 11ot prrvcwt 
the tenant from sliowillg that after the ten;~~icy was crenlcd t11r In~ltllortl's 
title hat1 l m n  snrrcntlcrrtl, or l ~ t l  rspirctl or 1)ets11 estil~gnisl~tvl. :111tl in 
all nction 111 sunnmlry ejectment Ily n lessee .eagainst his s ~ ~ I ) - l ( w t ~ t ~ ,  the 
~111,-lessee is entitled to il~trodncc (sritle~lc.e tc,ncli~iji to show that 1)rior to 
tlic imtitution of the iltTion the lessee lint1 surrtwtlered his lcnsc a11t1 tliat 
tlie s111)-lessre's wife lint1 1 t . n w l  the 11rcmisrs tlirc~ctlg from the oJrlirr for 
the followillg ytar.  

APPEAL by defendant f r o m  S inc l ( i i r ,  J . ,  a t  February  Term, 1938, of 
WAKE. S e w  trial.  

J o n e s  iC. llrrissfield f o r  pla in f i f f ,  appellee.  
Little cC. It'ilson for r le fcndnnf ,  t rppel lnnf .  
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SCHESCK, J. Proceeding in summary ejectment instituted before a 
justice of the peace nntler tlie provisions of C. S., 2368, c t  seq., and 
tried in Superior Court upon appeal. 

The premises involred is the property of Miss Hattit: Clifton. The 
plaintiff rented the prerniscs from the oTvner thereof uuring the year 
1937, and sublet it  to the defendant for that  year. At  the expiration 
of the p a r  1937 plaintiff demanded possession of the defendant, a i d  
upon I-efusal of defendant to surrender po,isession instituted this pro- 
ceeding on 4 January ,  1038. 

Defendant contended and offered eridence tending to show that the 
plaintiff gare  up  his lease of the premises from the owner thereof prior 
to 1 January ,  1038, and that defendant's wife rented tht premises from 
tlie o~viler thereof in October, 103i,  for the year 1938, after plaintiff had 
notified defendant that  he (plaintiff) ~ r a s  giving up the premises and 
was going to hare  notliing more to do therewith, and after the plaintiff 
liad hauled his fences and other property therefrom. l l i s  Honor sus- 
tained the plaintiff's objection to the introduction of this evidence, upon 
the theory tliat the defendant ( tenant)  was estopped to deny the title of 
the plaintiff (landlord). H i s  IIonor charged the jury that if they 
found tlie facts to be as testified by all of' the witnes;es they would 
answer the issues in favor of tlie plaintiff. From juclginent for the 
plaintiff the defendant appealed, assigning as error the sustaining of the 
objection to the evidence tending to show plaintiff's s ~ ~ r r e n d e r  of his 
lease and the peremptory instruction in the charge. 

While the rule that  a tenant is estopped to deny the title of his land- 
lord is too well settled to require citation of authority, t lis rule applies 
to the title of the lalldlord as it existed a t  the time he entered into the 
lease n i t h  tlie tenant under which the tenant entered tlit: premises, and 
does not preclude the tenant from sl io~ring that  during the tenancy the 
landlord's title had terminated or had been estinguished, and the former 
landlord was therefore without authority to maintain a proceeding in 
summary ejectment against his former tenant. I f  the plaintiff had 
giren u p  his lease of the premises from the owner prior to 1 January ,  
1938, he was without authority to institute this proceeding or niaintain 
it after 1 January .  1938, and it was conipeteiit for tlie defendant to slio~v 
by the evidence offered that  such was the case. 

"Tl1~1 estoppel to deny title relates to the title as it existed when the 
tenancy cornmenced, and llence does not operate to p r e ~ e n t  the tenant 
from sho~r ing  that liis landlord's title has terminated or expired since 
the relation began. 111 other words the e>toppel is tl r11 a t  an end. 
This is true, honewr ,  only i11 a qualified Fense. The  estoppel is termi- 
nated in so f a r  as the landlord is concerned but still exists, while the 
tenant continues in tlic possession gircn him by the origiilal landlord, as 
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against the person succeeding to the landlord's title, where he is one 
other than the tenant himself." 35 C. J., p. 1239. 

"The right to maintain the action depends upon the existence of a 
tenancy, and a tenancy once created is presumed to continue so long as 
the tenant remains in possession. This presumption may be rebutted, 
howerer, for the rule which estops a tenant from disputing the title of 
his landlord does not prevent him from showing that  the tenancy has 
been determined. H e  is estopped so long as the tenancy continues, but 
the tenancy being dissolred, the disabilities resulting from his position 
as a tenant are removed, and the estoppel ceases. 'The tenant,' says 
Greenleaf, 'may always show that  his landlord's title has expired, or 
that  he has sold his interest in the premises, or that  it is alienated from 
him by judgment and operation of law.' 2 Greenleaf Ev., 253." (2  
Greenleaf on Eridence [16th Ed.], par. 305, p. 302.) Wheelock a.  
Il'arschnuer, 21 Cal., 309 (317). 

I n  Lawrence 2'. Eller, 169 N .  C., 211, Hoke, J . ,  quotes with approval 
from Doris 2). HTillinm, 130 Ala., 530, the following: "2. A tenant is 
.estopped to dispute the title of his landlord, unless his landlord's title 
has expired or been extinguished, either by operation of law or his own 
act, after the creation of the tenancy. 3. I t  is only where there is a 
change in the condition of the landlord's title for the worse, after a 
tenant enters into his contract, in the absence of fraud, or mistake of 
fact, that  he is permitted to show the change in  the condition of the 
title." 

We are constrained to hold that  his Honor erred in excluding the 
evidence tendered by the defendant tending to show that  the plaintiff's 
title had been surrendered by him and had therefore expired or been 
extinguished when this proceeding was instituted, and in charging the 
jury that  if they found the facts to be as shown by all the testimony i t  
would be their duty to answer the issues in favor of the plaintiff. 

Fo r  the error assigned the defendant is entitled to a 
New trial. 

BETTIE bIURPHY. ItOBEIiT 31URPI-IT. LILLIAS JIURIJHT. ASD LUCY 
JIURPHY, r. TT'. F. TAYLOR. HARRY TAYLOR .\so WIFE, THELJIA D. 
TAYLOR, ASD R. T. ALLES, TRUSTEE. 

(Filed 9 Sovember, 1938.) 

3Iortgages § 24-There is no presulnption of fraud in transfer of equity of 
redemptionsby trustor to ccstui que trust. 

There is no fiilnciar> rc~lntion41ip bctweeli n trr~qtor rind n ctntui  qllr 
f ~ ' / r s f  in n deed of trust, anil therefore 110 pres~~mption of frnntl arises 
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from the transfer of tlie equity of reclemptio~i by the truslor to the cestui 
( I U C  trust,  the rule as betwee11 mortgiigor and mortgagee not being applica- 
ble, since the relatioil lwt\~-cen the partier ih not the same, and complaint 
in an action to set aside n deetl from trustor to the ccsttii solely on the 
gro11nd of presumptive frnud, without nllcgntioii that the trustee took 
ally part in the tralisactioii, is tlern~~rrnble. 

APPEAL by plaintiffs from G r a d y ,  J . ,  at  June  Term, 1935, of LENOIR. 
Affirmed. 

Action to set aside a conveyance of land by plaintiffs to defendants, 
on the ground that the relation between the parties being equivalent to 
that  of mortgagor and mortgagee the deed mas presumptively fraudulent, 
and that  i t  was procured by taking advantage of that  relationship. 
Plaintiffs allege that  in 1929 they executed a deed of must to R. T. 
Allen, trustee, to secure an  indebtedness due defendants Taylor, and 
being unable to pay the debt when i t  became due, defendants Taylor 
threatened foreclosure, and in 1931 procured the execution of a deed to 
themselves for plaintiffs' equity of redemption in the land. Defendants 
demurred on the ground that  the complaint did not state facts sufficient 
to constitute a cause of action. The demurrer was sustained, and from 
judgmetit dismissing the action, plaintiffs appealed. 

J.  A. Jones  for plaintif fs.  
Rouse  & Rouse  for defendants .  

DEVIK, J. The only allegation in the complaint by which the plain- 
tiffs attempt to state a cause of action for the relief sought is that  the 
relation between the plaintiffs and defendants, equivalent to that  of 
mortgagor and mortgagee, constituted the conveyance of the land pre- 
sumtirely fraudulent and cast upon the defendants the burden of show- 
ing that  the transaction was in all respects fair. 

However, the relationship between the parties here . s  not that  of 
mortgagor and mortgagee, or of trustor and trustee. The transaction 
was between the plaintiffs, trustors, and the owners of the indebtedness 
secured by the conveyance of the legal title to a third party trustee. 
Admittedly, there is no connection or relationship between the defendants 
and R. T. Allen, the trustee, to whom the deed of trust was executed, 
other than that  created by the instrument, nor is there lzllegation that  
the trustee had any part whatever in the transactions leading to the 
execution of the deed sought to be set aside. Hence, the long established 
rule by which courts regard transactions between those occupying the 
relationship of mortgagor and mortgagee ( M r L e o d  v. B d ! a r d ,  84 N.  C., 
515) is inapplicable. 
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I n  S in tpson  c. F r ~ j .  194 X. C.) 623) 140 S. E., 295) the question there 
raised, whether a conyeyance of the land in fee by the grantor in a deed 
of trust is presumed to be fraudulent solely because of the relation be- 
tween grantor and grantee arising out of the deed of trust, was answered 
in the negative and a demurrer o w  f e n u s  T+RS  sustained. The Court 
there said:  "There is no fiduciary relation between a creditor and his 
debtor, by which i t  can be said that  the latter is i n  the poMer of the 
former. . . . Nor does the fact that  the debtor has conveyed prop- 
erty to a third person to secure his creditor establish any fiduciary rela- 
tion between him and such creditor. The grantee in the deed of trust is 
a trustee for both debtor and the creditor, with respect to the property 
conveyed. The creditor can exercise no power over his debtor, with 
respect to said property, because of its conveyance to the trustee, with 
power to sell upon default of the debtor. The power of the trustee is 
limited by the stipulations and provisions contained in the deed of trust 
executed by his grantor;  neither in fact nor in law can i t  be held that  
there is such a fiduciary relation between a debtor and his creditor, 
secured i11 a deed of trust, that the principle upon which X c L e o d  1 % .  

B u l l a r d ,  supra ,  was decided, is applicable to the relation between them." 
S i m p s o n  c. F r y ,  supra ,  was cited with approval i n  P h i p p s  c. IT7yat/ ,  
199 S.  C., 727, 155 S. E., 721; B u n n  v. l l o l l i d n y ,  209 S. C., 351, 183 
S. E., 278; El&es  e. T r u s t e e  C'orpornf ion ,  209 5. @., 832, 184 S. E., 826; 
H i l l  1 . .  F e r f i l i z e r  C'o., 210 N .  C., 417, 187 S. E., 577; B a n k  c. H a r d ~ j ,  
211 S. C., 459, 190 S. E., 730; and I I n r e  c. Il'eil, 213 S. C., 484. 

The rule stated in S i m p s o n  v. F T ~ ,  supra ,  was not changed or modified 
by the decision in H i n f o n  v. T T ' F s ~ ,  207 K. C., 708, 178 S. E., 356. I n  
the latter case it was alleged that  the conveyance of the land by the 
trustor to the c e s f u i  que  t rus t  was prorured by the trustee or hy the 
trustee and tlie ces tu i  que  i m s l  acting together, and taking advantage 
of their superior position. 

I n  the instant caqe, there being no presmnption in law raised by the 
relationship of tlie parties, in order to constitute a cause of action, suffi- 
cient other facts must be allcgcd to show that  plaintiffs are entitled to 
the relief sought. This they havc failed to do, and the court below 
correctly ruled that  the demurrer should be sustained. 

The judgment is 
Sffirmed. 
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\Ir. J. JIIDGETT r. J O H S  A. SELSON ET AL.  

(Filed 9 November, 1938.) 

1. Principal and Surety 3 4: Indenmity a ad-Liabilities of obligors on 
official bonds and indemnity contracts is  not e n l a ~ g r d  bq C. S., 331. 

The scope of the liability on all officinl bond or inderni~ity :rgrcwnent ic 
limited by tlle terrna of the agrecwent cseci~ted, there bring I I ~  provision 
of law incorporating tl~ereiu statutory provisionc relatin,: to the lwntl of 
such official, the effect of C.  S.. 324, briug to mnintnin the wlidity of the 
instrnment as  fa r  :is i t  goes, 11ot~~itll3t:l11iiiilg the penalty or condition 
mny vary from those pwcribetl by law, and notnitl~.t:u~tling certain 
c le f t~ t s  and i rreg~~lnri t ies  in conforring the office nnd :~cc.rptii~g the instrn- 
nlcllt. 

2. Indt~nmity 8 ad-Indemnity contract of Assistant Fisheries Commis- 
sioner held not  t o  cover liability for  tor t  committed by him colore 
omcii. 

Judgment was cntcrctl ngninst an Assistm~t Fisl16ries C'ommissioner for 
false imprisonment con~mittetl under color of his ofice. 1)efentlant surety 
lint1 esecuted :in intlcnmity contract col-ering t l ~ c  offici:il, in which it  
ngrcccl to indemnify the State tigainst loss of inolwy or  otlwr 1wrsoii:il 
property through failure of the persons l~anletl to f:iithfu'ly discl~arge the 
clutics of their respective offices. The bontl was neit11c.i. in the :1n1011nt 
nor "conditioned" as  required by C. S., 1870. If (21t l :  Tht> I:~ngn:~ge of the 
agreement does not cover plaintiff's claim of damages fo:: fnlse imprison- 
ment committecl by the official under color of his office, a11(1 i l c f ~ l ~ t l i ~ n t  
surety is not liable t l~erem~dcr  to p1:lintiff. 

3. Principal and Surety 1: Indemnity 8 1- 
An agrecm6nt csccnted by a surety to tlie St:~tc, whicli is not esec~~t'tl 

11y the olficinl therein covercd, agreeing to i~~tlemnify the Stxtc Cor loss of 
Ino1lc.v Or propcsrty t l ~ r u u g l ~  failure of the c11fici:ll to fnitllfr~lly tliscl~:~rge 
his dntivs, is an inclcnn~ity a g l w n i e ~ ~ t  and 11ot n I)oi~tl. 

_IPPI:AL by defendant, T h e  G i e a t  American Inclemility Company,  
f r o m  l 'hornpso~l ,  J.,  at M a r c h  Tei in,  1938, of CTRRITTCI~ .  

Civil action to recorer of Thomas  Basnight,  -1ssistant Fisheries Com- 
missioller, and  surety on his bond, damages for  false imprisonment com- 
mitted under  color of his office. 

T h e  case was t r ied a t  the  M a ~ c h  Term, 1937, Cur r i tuck  Superior  
Court,  and  resulted i n  verdict nnd judgment for the plaintiff. Damages 
i n  tlie s u m  of $1,500 were awarded against the h s i s t a n t  Fisheries Com- 
missioner, and judgment f o r  $1,000, the ful l  amount  of the bo11d, u a s  
entered against his surety. T h e  iu re ty  alone appealed. ,I new t r ia l  
was awarded the surety f o r  c n o r  i n  the admission of evidence, 212 
S. C., 41. T h e  case was aga in  tried a t  the March  Terin, 1038, Cur r i -  
tuck Superiov Court ,  and resulted i n  the same judgment as origillally 

entered. 
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The surety again appeals, contending that the terms of tlle bond are 
not such as to n ~ r r a n t  a recovery against it  by the plaintiff. 

D. L. Russel l  nnd  George J .  S p e n c e  f o r  p la in t i f f ,  appel lee .  
J .  I l e n r y  L p R o y  for dti fcntlnnf 1 1 1 d c m n i f y  C o m p a n y ,  nppe l lan f  

STACY, C. J. The question presently presented is whether the instru- 
ment i n  suit corers liability for torts committed by the Assistant Fish- 
eries Commissioner colore o f l c i i .  1T '~r ren  2'. B o y d ,  120 S.  C., 56, 26 
S .  E., 700. This questio~. was specifically left open on the former 
appeal, as the name of the llssistailt Commissioner did not then appear 
in the schedule of the agreement. 212 S. C., 41. The record now 
discloses that his llame does appear therein, and that the amount of the 
coverage of the bond a t  the time of plaintiff's illjury was $1,000. 

By the terms of the bond in suit it  is stipulated that  The Great Ameri- 
can Indemnity Company "does hereby agree to indemnify the State of 
S o r t h  Carolina . . . against the loss of money or other personal 
property through tlle failure of any of the persons . . . named in 
tlle schedule forming a part of this bond . . . faithfully to dis- 
charge the duties of their respective offices or employments as described 
in such schedule, and honestly to account for all money or other per- 
sonal property that may come into their respectire hands by rir tue of 
said offices or emplo~ments," etc. 

I t  will be obserred that  the surety agrees "to indemnify the State of 
S o r t h  Carolina . . . against the loss of money or other personal 
property," and that  the bond is not "conditioned" as required by C. S., 
1870, '(for the fai thful  performance" of the duties of Alssista~it  Fisheries 
Cornmi~sioner and to account for all moneys rcceired by him in his 
office. B r i t k  C'o. T .  G e n f r , ~ ~ ,  101 S.  C., 636, 132 S. E., 800. Xor  is 
the corerage as niucll as $2,500, the amount required by the statute. 
This, howerer. may he only an ilwgularity. S. 1 % .  Jones ,  29 S. C., 359. 
Xerertheless, it is clear that  the contract of indemnity, if regardetl as an 
official bond. i; so only in a limited qense. and there is no pro\-isio~l of 
lav incorporating the terms of the statute into the contract. ( ' o m r s .  1.. 
; I f a g n / n ,  S6 S.  C., 2SG; S. 1 ' .  Jones ,  s l i p ( / .  

TVe do not ascribe to C. S., 324, the effect of introclucing into an 
official boiitl prorisions nliicli are not, but ought to hare  been inserted in 
tlle condition, $0 as to extend the liabilities of the obligors; 11ut the 
purpose is to cure certain defectc and irregularities in confcrriilg the 
office a i d  accepting the instrument, and to nlaintain its ralidity as an 
official undertaking, as f a r  as it goes, notwitll~tanding the penalty or 
condition may w r y  fro111 thoqe prescribed by law. C'omrs. c. X n g n i n ,  
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The question then arises whether the instrument contains language 
broad enough to cover the plaintiff's claim. The conclusion is inescapable 
that it does not. The surety agrees to indemnify the State against loss of 
money or other personal property, and no more. Wasl ' ingfon 7%. T r u s t  
Co., 205 N .  C., 382, 171 S. E., 438. The contract is not executed by the 
Assistant Fisheries Commissioner; nor is i t  in the form of a bond pay- 
able to the State. I t  is an indemnity agreement between the surety and 
the State. 14  R. C. L., 44;  31 C. J., 419. 

Whether other remedies may be open to the plaintiff is not before us 
for decision. W e b b  z.. L e R o y ,  168 N .  C.,  236, 84 S. E., 257. 

Reversed. 

E. C. GROCE v. WALTER GROCE ET AL. 

(Filed 9 November, 1938.) 

1. Process 8 &Averment that defendants are nonresidcllts is insufficient 
to support service of summons by publication. 

A sheriff's return that after due inquiry defendants "are said to be 
residents and citizens" of another State, and an averment in  the com- 
plaint, ~ised as mi aMdarit, thnt defcwdantr were residents of such other 
State, is insufficient to support service of summons by publication, h c e  
iiotwitl~standing such nonresidence clefentlants might be licitorb in  the 
State and  :~mrnithle to procesh here. ant1 it b r i ~ ~ g  rtqnirrtl thnt it npprar 
by proper averment that defendants "cannot, after due diligence. be found 
in the State," C .  S., 484. 

2. Judgments s§ Z2b, 26- 
A judgment entered upon a fatnlly defectire service of summons hy 

publication is void for \rant of jurisdiction, and defendants' motion in the 
cause to set same aside should be allowed. 

,\PPEAL by movants, W. J. Groce and Amanda Jane  Groce, from 
Pless, J., at  February Term, 1938, of YADXIK. 

On 6 April, 1937, E. C. Groce instituted an action against the movants 
herein in the Superior Court of Yadkin County by (1) ipsuing summons, 
(2)  filing "complaint and affidavit," ( 3 )  obtaining wa~.rant  of attach- 
ment, and (4 )  notice of service by publication. On th3 same day, the 
sheriff made return on the summons as follows: "Returned not served. 
After due search and inquiry the defendants Walter Groce and ,lmanda 
Jane  (froce are said to be residents and citizens of the State of Ind." 

The complaint, used as an affidavit, contains the a r e ~ ~ m e n t  that "the 
defendants and each of them tire residents of the Count,y of Henry and 
State of Indiana." 
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The defendants filed no answer and made no appearance. 
A l t  the December Term, 1937, Yadkin Superior Court, issues were sub- 

mitted to a jury and answered in favor of the plaintiff, and judgment 
was entered thereon directing sale of land, etc. 

Thereafter, in Fehruary, 1938, this action was begun to restrain the 
sale of the land and to have the judgment vacated. By consent, the 
matter came on for hearing before Pless ,  J., upon the return date of the 
restraining order, a t  ~vhich time the plaintiffs mere allowed to treat their 
complaint as an  affidavit and motion in the original cause. 

The motion to vacate the judgment in the original action was denied, 
and from this ruling the m o ~ a n t s  appealed, assigning errors. 

Ptrrks  G. H a m p f o n  a n d  1)on A. ll 'alser for  m o c n n t s ,  a p p e l l a n f ~ .  
F.  D .  B. flarcling a n d  1T'illinm 111. A l l e n  for  r e s p o n d ~ r r t s ,  appellees.  

STACY, C. J. The record contains no averment, by affidavit or other- 
wise, that  the defendants "cannot, after due diligence, be found in the 
State." D e n f o n  v. T7assil iades,  212 S. C., 513, 193 S. E., 737. This is 
an essential requirement to obtain service of summons by publication, 
C. S.. 484, and it must be made to appear ('to the satisfaction of the 
court." B e f h e l l  v. Lee, 200 K. C., 755, 1.58 S. E., 493; Grocery  C o .  c .  
E n g  (lo., 142  N. C., 174, 55 S. E., 90;  W h e e l e r  zs. C o b b ,  75 S. C., 21. 
I t  will not suffice simply to say the defendants are nonresidents of the 
State. D n c i s  v. D a v i s ,  179 N .  C., 185, 102 S. E., 270. S o n  cons fa t  
that  they may not be frequent visitors to the State and amenable to 
process while here. I l i l l  c. L i n d t a y ,  210 N. C., 694, 188 S. E., 406. 

I n  r ' o ~ c l c r  c. F o l d e r ,  190 N .  C'., 536, 130 S. E., 315, it was held that  
service of summons by publication, on a defective affidavit, was ineffec- 
tual to bring the defendants into court. T o  like effect is the decision in  
D e n f o n  1%.  Iyass i l iades ,  supra .  

It is the universal holding that  unless one named as a defendant has 
been brought into court in some way sanctioned by law, or makes a vol- 
untary appearance in person or by attorney, a judgment rendered against 
him is void for want of jurisdiction. S t e v e n s  2'. Ceci l ,  a n f e ,  217; 
D o w n i n g  1%. W h i t e ,  211 N .  C., 40, 188 S. E., 815; H a r r e l l  v .  W e l s t e a d ,  
206 S. C., 817, 175 S. E., 283. 

There was error in denying the motion of appellants. D e n t o n  v .  
I'assiliades, supra .  

Error.  



400 IS THE S U P R E M E  COURT. [214 

0BERT.T 8: R'EWELL LITHOGRAPII CORPORATIOS v. W.ITSOS CLARK. 

(Filed 9 Sovember. 1938.) 

I t  is error for the court to direct a verdict in plaintiff's fnror on con- 
flicting evidence, since if diverse inferences may reaaonnbly be tlrn\~--n 
from the evidence, some farorable to plaintiff and o t h ~ r s  fnvornble to 
defendant, the cause should he submitted to the jnry. 

APPEAL by defendant from O l i v e ,  Spcc ia l  Ju t l gc ,  at  August Special 
Term, 1938, of RUTHERFORD. 

Civil action to recover for goods sold to and manufactured for "Clark 
Knitting Mills." 

Under date of 21 July,  1936, F rank  Roberson, acting for and on 
behalf of Clark Knitting Mills, gave the plaintiff an order for certain 
specifically made "box tops," ('bands," "labels" and "riders," a part of 
which was shipped, a i d  the remainder, valued at $460, while manu- 
factured as per instructions, has never been ordered out, but has been 
tendered for delivery. 

There is evidence that the defendant owned the Clark Knit t ing Mills 
and was operating the mill i n  1936. 

The evidence on behalf of the defendant is to the effect that  George 
and F rank  Robcrson operated the mill ;  that the defendant loaned them 
money, and that he, the defendant, neither owned the business nor oper- 
ated it. 

From a directed verdict for plaintiff and judgmert thereon, the 
defendant appeals, assigning errors. 

Paul B o u c k e r  f o r  p7nintifJ, appel lee .  
X a c X :  1'. Spctrrs c c ~ d  7'. J .  E t l w n r d s  for  d e f e n d n n  f, nppe l lnn  f. 

STACT, C. J. The eridence is not all one x a y .  I t  ic, conflicting on 
the issue of defendant's liability. I t  was error, therefow, for the court 
to instruct the jury peremptorily in favor of thc plaintiff. B r o o k s  1 , .  

I n s .  Co., 211 S. C., 274, IS9 S. E., TS7. The rule is, that  where the 
evidencae is conflicting, or if divers? inferences may reaso lably be drawn 
therefrom, some favorable to thp plaintiffs and others fsvorable to the 
defend,mt, the cause should be subn~it ted to the jury for final determina- 
tion. 171 re 1T7est, 212 K. C., 189, 103 S. E.. 134; I I o b b s  1 % .  X a t z i l ,  190 
N. C., 532, 155 S. E., 163. 

For  the error, as indicated, a new trial must be awarded. I t  is so 
ordered. 

Xew trial. 



IT. C.] FALL T E R M ,  1938. 401 

0. H. DUKE A X D  SOIL1  B. DUKE v. B. C. SCARRORO A s n  J. M. TEMPLE- 
TOY. T R ~ S T E E  FOR B. C. SC-IWBORO. 

(Filed 9 Sorembrr. 1938.) 

Conflicting evidence 011 plaintiff's contcntio~~ that the mortgage note in  
question was pxid by def~nd:~nt 's  retention of sums due ylnintiff for  
scr~icc's rcandcred and application of snch smns to tlic note hy agreement. 
lrc~ld properly sulrrnitted to the jury ;~nd  sufficient to sustain a verdict ill 

plaintiff's faror. 

I)E:FE.SD.~TS appealed from C ' o ~ c , p ~ r ,  ,Sprcial dz~dgr,  at February Civil 
Term, 1038, of ~ ' A K E .  S o  error. 

This is an  action to remove a cloud from the title to land. supported 
in brief by the following evidence : 

On 29 October, 1931, the plaintiffs executed and delivered to B. C. 
Scarboro a note in the sum of $350.00, due and payable I December, 
193.3, and esecwted and delivered a deed of trust on their interest in 
certain lands situatc in Wake County, in which deed the defendant J. 31. 
Templeton \ \as truqtee. The plaintiff 0. 11. Duke \ \as,  prior to the 
execution of tlic note antl for a time thereafter, employed by the defend- 
ant  Scarboro in l~aul ing  tobacco to the warchou~e at Oxford, Sort11 
C'arolina. H e  testifies, in substance, tliat the defendant Scarboro agrrcd 
to credit the amounts due the plaintiff for cuch hauling upon the notc, 
and proinised five or six times to cancel the note on account of such pay- 
ments, which were sufficient, as plaintiff testifies, to pay off the note 
in full. 

Tlie plaintiff testified that after various attempts to get the note and 
mortgage canceled, he was forced to bring this suit for the purpose of 
having the note and mortgage canceled antl removing a cloud from the 
title to his property. 

The defendant Scarboro denied that the plaintiff had made him any 
payment on the paper. I Ie  contended that the plaintiff had been paid 
for the hauling by the customers n-hose tobacco x i s  hauletl. 

There was other evidence in support of plaintiff's contention and e\-i- 
dence supporting tliat of the defenclantb. 

The follo~r-ing issue was submitted to the jury:  
"I-Iad the note secured by the deed of truqt been paid, as allcged in 

the coiilplaint ?" 
The jury arisncrcd the issue in the affirmative, and from the judgment 

in favor of the plaintiffs the defendants appealed. 

J .  (;. X i l l s  nnd John G'. X i l l s ,  Jr. ,  for  p lrr in f i f f s ,  appellees.  
A. J .  Tentplefon n71d 0. Jl. X n r s h b ~ t r n  f o r  dc fendonfs ,  a p p c l l a n f s .  
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PER CURIAM. Since there was evidence tending to show that the 
defendant Scarboro had accepted the service of the plaintiff and had 
retained the amounts due for such service as payments upon the note, 
and evidence froni which the jury might infer that  t h  note was paid 
thereby, the issue submitted to the jury was proper, its answey conclusive 
against the defendants, and the judgment rendered thereupon correct. 
I n  this case we find 

N o  error. 

JIRS. LILLIE JIORRIS, ADMINISTRATRIX OF C'. OSCAR JIOIRRIS. DECEASED, 
v. C .  31. JOHSSOS. 

(Filed 9 Sovember, 1!338.) 
Automobiles Cj 1- 

Evidence of speed in excess of the statutory limit3 is prinm f a c i e  
evidence that the speed is unlawful, and therefore const~tutes prima f a c f c  
e~ideace of negligente. Public Laws of 1!):1>, ch. 311. wc.. 2 .  

Automobiles Cj 18g- 
A prima facie showing of negligence in operating an automobile at a 

speed in excess of the statutory limits carries the case to the jury in  the 
absence of evidence establishing contribntory negligence as a matter of 
law. 

Trial Cj 24- 

Ordinarily, a prinla facie showing carries the case to the jury for it to 
say whether or not the necessary facts have been established. 

Automobiles 2 b E v i d e n c e  held sufficient for jury under family car 
doctrine. 

Evidence that title to a car was taken in the trade name of defendant's 
business, bnt that his wife ancl daughter habitually used the car, and 
did not customarily use any other car, and that a t  the time of the acci- 
dent in suit defendant's daughter was driving the car with his coilsent, 
i 8  held sufficient to be submitted to the jury oil the issue of defendant's 
liability for the daughter's negligent driving under the family car doc- 
trine. 

I ~ P P E A L  by plaintiff from Harris, J., at  February Term, 1938, of 
JOIIXSTON. Reversed. 

Civil action to recover damages for the wrongful death of plaintiff's 
intestate alleged to have been caused by the negligent operation of an  
automobile by defendant's daughter. 

About 5 p.m., 30 December, 1936, plaintiff's intestate alighted from a 
truck which stopped on the east shoulder of State Highway No. 22 a t  
Bill's Service Station between Smithfield and Selma. H e  then walked 
diagonally in a southwesterly direction across the hard surface road 
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tom-ard his truck, which was parked west of said highway. Jus t  as he 
reached the meqtern edge of the paved surface of the road he was struck 
by an automobile being driven in a southerly direction by defendant's 
daughter and was carried some distance down the road. H e  died from 
the injuries received. One witness testified: "It was going fast, prob- 
ably sixty or seventy miles per hour, just like the wind." The deceased 
was carried about 75 feet down the road and the automobile traveled 
some distance after he was thrown or fell from the front of the car. 
There is other evidence to like effect. 

The evidence likewise discloses that the defendant conducts a laundry 
under a trade name; that the title to the automobile is in the trade name 
of the defendant's business ; that  defendant's wife uses the car for business, 
shopping, collecting, etc.; that  defendant's daughter drives the car with 
the consent of her mother and that  she was operating the car a t  the 
time of the accident with the consent of the defendant. Defendant's 
wife and daughter are not accustomed to driving any other car owned 
by the defendant. 

At the conclusion of plaintiff's evidence, on motion of the defendant, 
the action was dismissed as of involuntary nonsuit. Plaintiff excepted 
and appealed. 

IT'. I .  Codwin a n d  L. L. L e v i n s o n  fo r  p la in t i f f ,  appe l lan t .  
d b e l l  d S h e p a r d  for d e f e r ~ d a n t ,  appel lee .  

PER C ~ R I A X .  Evidence of speed in excess of the statutory limits is 
p r i m a  facie evidence ('that the speed is not reasonable or prudent and 
that  it is unlawful." Public Laws 1935, ch. 311, sec. 2. I t  is, therefore, 
p m m a  facle evidence of ncgligence. TT'oods c. F r e e m a n ,  213 N. C., 314. 
A pr ima  facie showing carries the case to the jury for it to say whether 
or not the crucial and necessary facts hare  been established; l l 'oods 1 % .  

Freernrrn, s u p m ;  C'o.?: 1 . .  R. R., 149 S. C., 117, 62 S. E., 884; B r o c k  
1 . .  I n s .  Co., 156 N. C., 112, 72 S. E., 213; unless plaintiff's evidence is 
such that  the comlusion that plaintiff's intestate x a s  guilty of contribu- 
tory negligence is the only reasonable conclusion to be deduced from the 
testimony. J l z d f o r d  e. I f o f c l  C'o., 213 N. C., 603. I f  the record dis- 
closes any cviclcnce of contributory negligence it is not of sufficient 
1)robati~-r forw to require the conclu.ion as a matter of law that the 
deceawl by liis conduct proximately contributed to his injury and death. 

There is likewise sufficient evidence that the car driven by defendant's 
daughter was in uie as a family car to require the submission of an 
appropriate issue thereon. 

The judgment belon- is 
Reversed. 
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AITRTLE W. DRAUGHOS ASD Hcssaxn.  ROBERT A. DRAt'GHOS: J IhJ I IE  
W. S S I P E S   ax^ Hvsn.ih-n. R. V. S S I P E S  ; FELTOS \V.(',I:RIIES Aan TVIFE. 
LELOS WARREX ; CLIFFORD WARRES. SISGI.E : 1,T:RIE WARRES. 
SISGLE: ASD WIE1,II': WAIZRES. ~ I I ~ o R .  BY HIS GEXERAL GL-ARDIAS. 
SUSAS W.\RHES, r. JOE T. W.\RREN as11 TVIFE, BERTHA WARRES:  
ELWICE W.\RRES ,zsn  I - iusn~sn ,  J I M  WARRES;  JAC:K \VARRES .isn 
~T'TFE. IT.1 IVAIRI{ES: E1,SIE \TALTERS i s n  E I r s ~ . \ a n ,  GATE I.  TT',iT,- 
TEIIS : EESSIE TART .\xn Husn.\sn, J. 11. TAItT:  JITRTLE W. POPE 
.ixn IICSBISI). ALl313RT POPE : ASHLEY WARRE?; a s n  WIFE. EDSA 
JIAT WAIiRES:  TI1,GIIMAN JVARIIES, XISOR. BY 111s GESERAI, GL-ARII- 
rox. SARAH J .  WARRES (0n1o1s. i~  I'.\RTIF:S DEFESDA?:T). A N I )  FT.OYI1 
I).\WSOS ASD WIFE. S O R h  BELLE D.lWSOS; WILI3ERT I>A\VSOS 
.\sn WIFE, IdOUISE DAWSOS : EL3INR I). JACKSOX ,isn Hr-snaso. 
I'ATL JAiC'IiSOS: EIAIISE I). 1IOI)GI~: as11 H r s ~ z s n .  I,I",OSAItI) 
I-IOI>GE, 130~11 J~ISORS,  BY TIIEIR GENERAI. GI-ARUIAS. ;\II:<STE I>AWSOS, 
EARTHY DAWSOS. E U L I S  DATVSOS, IIXTIIA DAWSOS, TERG-1 
DAWSOS. a s u  JIOIL JIAE DA\\VSOS, AIL JIISORS. BY THEIR GESERAI, 
G~ARI) IAS.  IIATTIE BELLE I>A\T'SOS: LOIS DAWSO:< ; ARM1 DAW- 
SON : EVELTS DAIVSOS. AIISOR ; I,UTIIE:IC DAWSOS. JIISOR : C'LETA 
DATT'SOS, J1;LIUS Ij.\TT'SOS, a s n  IiIJIlIER Dhn'SOS.  ALL JIISORS. BY 

TIIEIR GESERAL GCARUIAS, 13. F. JIOIH,EY; J,I.:SSI15 11. WILLIFORL) 
A S I )  ~ ~ ~ ~ s I I . \ s I ) .  . ~ I A r ~ ( ) ~  ~ ~ I r J ~ . I ~ ~ ) I ~ I )  : . \XI) Iy-1 JV. I ) I x < ) s  AS11 I~YSB.\SI),  
TII,\I) I ) I S O S ;  A S D  JI,\I<G.IRI.:T I)h\\'SOS (.\nl)r~~os.ir. PARTIES I$E- 
F E S l ) . i K T ) .  

(Filed 9 Sovember, 1938.) 

1. J u d g ~ ~ e n t s  # 33- 
h finding, uncxcepted to, and supportc3tl by eridence, that  mormlts had 

failed to show n inc r i to r io~~s  defense, supports judgment dismissing a 
 notion to set aside a n  order on the grountl of excusable neglect. 

2. Insane Persons # 9c- 

Neither nil order :tntliorizing :t gnardinn to espend ccrtain sums for n 
certain purpose for the estate of the  incompetent, nor :ti1 order, entered 
af ter  the death of t l ~ c  guarctinn, permitting the transfer of claim for the 
amount so 11sed by t l ~ c  guardian to a trnstce for the hcnefit of tlle heirs 
of the gunrdiml, gives tlle debt the quality of n judg:went ngninst tlle 
wt:tte of tlir i~~co~nl )c tcn t .  

3. IAin~itation of Actions 9 7- 
The fact that  n person against whom n claim is asserted is a n  incom- 

petent does not prerent tlle running of the s ta tute  of limitations when 
thc incompetent has n gurdi:un ng:linst whom the cl:lim may be prosc- 
cuted. 

APPEAL by ce r ta in  of t h e  defendants ,  movants,  f r o m  Frizzel le ,  J., a t  
May T e r m ,  1938, of SAMPSOX. Affirmed. 

T h i s  was a special proceedings t o  sell l a n d  f o r  par t i t ion.  A n s v e r  was 
filed f o r  the  defendants  o the r  t h a n  S a r a h  J .  W a r r e n ,  trustee. by P. D. 
Her r ing .  a reputable  a t torney.  Alnswer  n-as filed by S a r a h  J. TTarren, 
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trustee, through E. C. Robinson, who is likewise a reputable attorney. 
I n  the answers filed i t  \%-as prayed that  the land be sold rather than 
divided. Pursuant to orders made the land v a s  sold and the sale was 
confirmed by the clerk, 8 February, 1938. 

The defendant administrator and the defendant Sarah  J. Warren, 
trustee, in their answers asserted a claim against the estate of Mary 
Frances Warren, who (lied seized and possessed of the land described in 
the petition, in the sum of $1,531.30. The defendant administrator in 
his answer prayed the court that a sufficient sun1 be set apart  out of the 
sale price of said land to pay said claim. The clerk, by order dated 
8 October, 1937, adjudged that  the orders of the court which mere the 
basis of said claim were void and that  the alleged indebtedness was 
barred both by the three-year and the ten-year statutes of limitations. 

The basis of the claim xvas as follows : 11. F. Warren was the general 
guardian of Mary Frances Warren, a mental incompetent. On 12 April, 
1924, he procured an order permitting him to sell to his ward a house 
to be moved on her land a t  the price of $750.00, and for an expenditure 
of $250.00, cost of moving the house. H e  also expended $571.30 for 
food, clothing, taxes, etc., in behalf of his ward. Upon the death of 
H. F. Warren, his administrator, in the settlement of the estate, procured 
an  order permitting him to transfer the claim of the estate of H. F. 
Warren against N a r y  Frances Warren to Sarah J. Warren as trustee 
for the heirs a t  lam of H. F. Warren, so that  he might close the estate 
without pressing the collection of this debt. Sarah  J. Warren, trustee, 
asserted the claim as a judgment against the estate of Mary F. Warren. 

On 4 Februarg-, 1938, the defendant%, heirs a t  lam of H. F. Warren, 
and including Sarah  J. Warren, had served on the plaintiffs and other 
parties to the action notice of a motion to set aside the judgment of 
8 October, 1937. I n  the motion i t  is alleged that  while defendants were 
served with summons they were not served with any petition for parti- 
tion and no supplemental petition; that  they had no notice of same; 
that they had no notice of the alleged hearing 8 October, 193'7; that  
Sarah J. Warren v a s  mentally incapable of employing counsel and 
answering the petitions herein; and that the answers filed asserting the 
claim of $1,571.30 were not the pleadings of the movants and they had 
no notice thereof and no opportunity to present their cause in court. 

The clerk, upon hearing, disini~~qed the motion. On appeal the court 
below. after hearing, found the facts very fully and adversely to the 
movants. H e  found among other things that Sarah  J. Warren, trustee 
and general guardian, had sufficient mental capacity to answer and to 
defend the action. H e  further found "that the defendant movants have 
failed to allege in their notice or motion filed herein on 5 February, 
1938, and h a ~ e  failed to shorn by affidavits or evidence in support 
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thereof, any facts constituting a meritorious defense or reason for vacat- 
ing or setting aside said judgment, and have failed to show that  upon 
rehearing the court could render any judgment different from that  now 
objected to." After finding the facts, judgment was entered dismissing 
the motion and taxing the movants with the costs incident to the notice, 
motion and hearing. The movants excepted and appealed. 

F a i r c l o t h  &? F a i r c l o t h  for  r e sponden t s ,  appellees.  
R. L .  G o d w i n  for  he i r s  a t  law of H.  F .  W a r r e n ,  m o v a n t s ,  appe l lan t s .  

PER CURIAM. There was no exception to the finding of fact by the 
court below that  the defendants had no meritorious defense and had 
shown no meritorious reason for vacating or setting aside said judgment. 
This finding, unexcepted to, is supported by ample evicence and fully 
sustains the judgment entered. 

Likewise, ire concur in the opinion of the court below that  the debt 
the movants are attempting to assert is barred by the three-year statute 
of limitations. Neither the orders authorizing the expenditures by the 
guardian nor the order permitting the administrator to transfer the 
claim to a trustee gave the debt the quality of a judgment. E r e n  so, the 
incompetent had a guardian and the claim could have t)een prosecuted 
againsi the guardian at any time from its creation in 1924 until the time 
of the death of the incompetent, except for thr  short period intervening 
between the death of 11. F. Warren, guardian, and the <~ppointrnent of 
the successor guardian. 

The judgment below is 
Affirmed. 

- 

OTTO SMITH, BY HIS KFXT FRIEKD, JOHS SMITH, v. DILLOX SUPPLY 
COMPANY. 

(Filed 9 Kovembcr, 1938.) 

1. Autonlobiles § 1Sg-Evidence considered in light malst favorable to 
plaintiff' held sufficient to be submitted to the jury. 

Plaintiff, a boy 14 years old, was injured when his small wagon and 
defendant's truck collided. Plaintiff's evidence tended 'o show that he 
was traveling on his right side of the street and was hit by the truck as 
it was being driven on its left side of the street as the drirer was "cutting 
the corner" in driving into the street from an intersection. Plaintiff 
denied that he had admitted that the left front wheel of his wagon came 
off, causing his wagon to turn into the lint> of travel of the truck. De- 
fendant offered evidence contradicting plaintiff's e~idence on the material 
aspects. g e l d :  Considering the eridence in the light most favorable to 
plaintiff, it is sufficient to be submitted to the jury. 
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2. Appeal and Error g Gf- 
Erceptio~ls to the charge not set out in the statement of case on nppeul 

will not he considered. Rule of Practice in the Supreme Court So. 21. 

APPEAL bg defendant from H i l l ,  Spec in l  J u d g e ,  at First  May Ternl, 
1938, of WAKE. 

Civil action for recovery of damages for injury to person resulting 
from alleged actionable negligence. 

The undisputed facts are thcsc : I-'laintiff. a boy 14 years of age. was 
injured on 1 7  March, 1937, in a collision between a small, hornernade 
n-agon in which he was riding, and traveling east on West Cabarrus 
Street in the city of Raleigh, S o r t h  Carolina, and a truck of defendant, 
traveling west on said street and operated by defendant's driver who n a s  
acting for and in behalf of the defendant, and in the scope of his em- 
ployment and in the line of his duty. The collision occurred east of the 
intersection of West Cabarrus Street and South McDowell Street. 

Plaintiff alleges, in ter  a l i a ,  that his injury is the proximate reiult of 
the negligence of defendant in operating its truck on its left of the center 
of Ves t  Cabarrus Street in a negligent and careless manner without 
keeping a proper lookout and without exercising the care of an ordi- 
narily prudent person, and in failing to exercise due care after the driver 
discovered, or by the exercise of ordinary care should hare  discovered, 
the plaintiff traveling on his right side on said street. 

Plaintiff offered evidence tending to she\\- that the collision occurred 
while his said small wagon mas traveling on his right side of the center 
line of the street, and while the truck of defendant was traveling on its 
left side of the center line of said street; that  the truck entered West 
Cabanus  Street from the north on South McDowell Street, and pro- 
ceeded in an easterly direction u p  West Cabarrus Street;  and that in so 
doing the truck '(cut the corner," that is, passed to the left of the center 
of the intersection, a t  "about 25 miles per hour, picking up speed to go 
up that  hill," and continued to the left of the center of West Cabarrus 
Street to the point of the collision, variously estimated from thirty-five 
feet or more from the intersection. 

Defendant denied allegations of negligence and pleaded contributory 
negligence of plaintiff. Defendant offered evidence tending to show 
that the truck was traveling on its right side of the street; that  the 
driver saw the plaintiff and his wagon on plaintiff's right side of the 
street; that after passing the driver the wagon of the plaintiff turned 
sharply into the left rear wheel of the truck;  and that  plaintiff admitted 
that the left front wheel of his wagon came off, causing the wagon to 
turn  into the line of travel of the truck. The plaintiff denied the 
admission. 
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The case was submitted to the jury on issues as to negligence, contribu- 
tory negligence and damage. From judgment on adv1:rse verdict, de- 
fendant appeals and assigns error. 

Doug las s  dt Douglass  a n d  T h o s .  W .  R u f i n  for  plaintijie, appel lee .  
Rucirk  R. Rz lnrk  for  d e f e n d a n t ,  appe l lan t .  

PEIL CURIAM. Taken in the light most favorable to plaintiff, the evi- 
dence disclosed in the case on appeal is sufficient to take the case to the 
jury. The issues of fact were submitted to the jury, and answered 
adversely to contention of defendant. There is no error in refusal of 
motion for judgment as of nonsuit. 

Exceptions to the charge not set out i n  statement of case on appeal 
will not be considered on appeal. Rule 2 1  of Rules of Practice in the 
Supreme Court, 213 K. C., 808. P a u l  c. B u r t o n ,  180 N .  C., 45, 104 
S. E., 37 ;  C h e r r y  z3. R. R., 186 N .  C., 263, 119 S. E., 361. 

N o  error. 

(Filed 9 November, 1935.) 

1. Wills 9 4% 

A legacy of "housel~old furniture and tangible proper-y in, around and 
about or used in connection" with testator's residence is defeated by 
testator's sale and abandoiin~ent of his residence and hi's failure to estab- 
lish any other residence. 

2. Same- 
A derise of real property is defeated by testator's scle of all his real 

property prior to his death. 

In the absence of a residnary clause, personal property of testator 
undisposed of by m y  unlit1 legacy must be distributed to testator's nest of 
kin according to the statutes of distribution. 

APPEAL by defendants from F r i z z d e ,  J., a t  April Term, 1938, of 
LEXOIR. Affirmed. 

This is a controversy submitted without action under the provisions 
of Article 25 of the Consolidated Statutes. 

The facts upon which the solution of the controwrsy depends as 
gleaned from the agreed case a re :  (1 )  Albert Hil l  died in  1936 leaving 
a last will and testament, the parts thereof pertinent to this appeal 
reading: "After payment of my  debts, I dispose of my  estate as f o l l o ~ s  : 
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Item I. I bequeath to Dan Colie one niule nanied 'Emma' and $300.00 
in cash. I tem 11. I bequeath to Ruth  Colie all nly liouseholtl furni- 
ture and tangible property in, around and about or used in connection 
with my  residence and farni eseept as under I tem I. I tem 111. I hc 
queath to Ruth  Colie all nly land and real property, the same to be 
hers her natural  life and then to go to her children"; ( 2 )  the mule 
referred to in I tem 1 of the will died prior to the death of the testator; 
( 3 )  oli the date of the execution of the \ d l ,  namely, 10 July,  1926, the 
testator n-as the owner of a farm upon which he then resiclcd; ( 4 )  during 
the year 1929 tlie testator conveyed said farm to George Sutton and 
thereafter acquired no other land and establiqhcd no other rrsidrnce, and 
owned no land a t  the time of his death, hut did o ~ ~ n  an  automobile 
acquired af t r r  tlir sale of his farm, certain deposits in the Tinited States 
Post Office in Kinston, and other personal property; ( 5 )  Albert Ei11 left 
surviving him no wife nor child, nor issue of any child, and his heirs a t  
law and nest of kin are his collateral kin, being, 11-ith hi5 esecutor, tllc 
plaintiffs and defendants in this controversy. 

I t  is the contention of the plaintiffs that  Dan Colie takes $300.00 ill 
cash under the will of Albert E l l ,  and that the residue of tlie estate of 
Albert IIill, after the payment of his debts, tlle $300.00 legacy to Dan 
Colie, and the costs of administration, should be distributed to his nest 
of kin according to the statutes of distribution. I t  is the contention of 
the defendants that  after the paynient of the debts of -1lbert Hill,  the 
legacy of $300.00 in cash to Dan  Colie, and the costs of administration, 
the residue of the estate of the testator should be paid to Ruth  Colie. 
His Honor adopted the contention of the plaintiffs and entered judgnlent 
accordingly, to which the defendants excepted and appealed. assigning 
error. 

John (:. 1jn1r-aon, S ~ t t f o n  cl: Grrc./te, n n d  Gco. Ptrrrl LnRoqut~ for plniri- 
tifls, appellees. 

J .  A. Jones  for dcfendanls ,  appellants.  

PER CURIAXI. Any legacy to Ru th  Colie Tvas defeated by the ?ale by 
tlle testator of the farin on which he l i~-ed  and his abandonment of it as 
his residence prior to his death, and his failure to establish any other 
residence, in nhich  "household furniture and tangibIe property in, 
around and about or used in  connection" therewith could exist. -111~ 

devise to Ru th  Colie n-as defeated by the sale by the testator of all of his 
land prior to his death. 

The only valid legacy in the will being that  of $300.00 in cash to 
Dan Colie, and there being no residuary clause in the nil l ,  his Honor 
was correct in adjudging that  as to the remaining personal property of 
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his  estate Albert  Hill died intestate  and  t h a t  the  residue a f te r  t h e  pay- 
ment  of his debts, the  $300.00 i n  cash to  Dan Colie, and the costs of 
administration, should be distributed t o  the next of k in  of Albert H i l l  
according t o  t h e  statutes of distribution. 

T h e  judgment  of the  Superior  Cour t  is 
Affirmed. 

( Filed 23 Xovember, 1!)3S. ) 

1. Trial § 22+ 

T;pon defendant's motion to nonsuit, the evidence which malres for 
plaintiffs' claim is to be talren in its most favorable light for plaintiffs, 
and they a re  entitled to every re:~sonable intendment thereon and every 
reasonable inference therefrom. C. S., 565. 

2. Appeal and Error 5 2- 
The Supreme Court, in i ts  discretion, may determine ,111 appeal on i ts  

merits even conceding that the appeal is premature, the rights of appellee 
not being prejudiced thereby. 

3. Trial § 5- 

Where the jnry finds that defendant is liable for certain chattels as  
bailee, and it  appears that the specific chattels cannot be delivered, the 
trial court has discretionary power to retain the cause for trial on the 
issue of the value of the chattels nt the time of the breach of the bailment. 

4. Banks and Banking 7r-Deposit of bonds in bank tor safekeeping 
creates relation of bailor and bailee. 

When bonds are  delivered to a bank, and  the bank givcs receipts there- 
for respectively stipulating, first that the receipt must be surrendered 
w h ~ n  the bond therein descril)etl is delivered to the owner or his legal 
representative, and second, that  the bond therein described was received 
for safelreeping in the bank vault, the transaction conctitutes n nalced 
bailment, and does not create thc relationship of debtor and creditor be- 
tween the depositor and the bank  

5. Banks and Banking ss re, 1-In action to recover bonds delivered to 
a bank as bailee, burden is on the bank to establish defenses. 

Plaintiffs, beneficiaries under the will, instituted this action to recover 
certain bonds of testator, and introduced in evidence receipts given testa- 
tor by the bank of deposit, \vhich receipts stipulated, respectively, first, 
that  the receipt had to be surrendered when the bond therein described 
was delivered to the owner or his legal representative, 2nd second, that 
the bond therein described was received for safekeeping in the bank mult .  
The evidence further disclosecl thnt the bank of deposit was purchased by 
another bank, which continued the trust relationship in  respect to the 
bonds deposited, and that later the purchasing btulli nae talren over for 



X. C.] FALL TERM, 1938. 411 

l iqi~idntion by the  ('o~umissioner of Bank% Hi'ld: The  transaction con- 
stitntctl n n:rl;ctl b n i l m e ~ ~ t .  zntl the 1)nrtlcn was  properly placed on defend- 
a n t  Coninlissio~ier of Eanlts to prore  return of t he  1)onds to the  owner 
prior t o  his clcntli, relied oil :is :t defense to  the  nction, plaintiffs having 
introdncctl e r idc~ ice  of d t ~ l i w r y  of the bonds to the  :lutllorized agent of 
tlic original I~nilcc. 

6. Li in i t i~ t ion  of Actions 5 +Ca~i se  of ;tction f o r  breach of cx1:rcss t r u s t  
accrucs  upon  thr. dis;rvowal o r  rc.pudi;ttion of t h e  t ru s t .  

This nctiolr m ~ s  insti lutc~d ng;~ins t  the  s ta tu tory  rrcc.irer of :in insolrent 
li;1111< to r?(mri3r (,(lrt~iin l~on( ls  \v11irl1 11;1(1 I W I W  d e l i ~ i ~ r f d  to t l i ~  h:llll< for 
s;~f,~l<(y,lii~rg. T I I P ~ C ,  \)-:I* i~riil(~111.t~ tlrat t 1 1 ~  l i ( l i~ i ( l : i t i~~c  ; ~ L X ~ I I ~  :~(lr iseil  111:1i1i- 
tiff? t1i;rt it \\-:is 110t nc3c.c'as;try to  tilt, c,l;~inr :iirtl t11:lt the  1)onds n-onltl Ilc 
tilrno(1 oror  to tll(~nl \\.hen t1ic.y n-+,rr fonnd, tlrnt Itltc'r l!lai~rtift's r t w i r c d  
:I I(,ttc,r f ~ . o m  tl~cl : i t t o r ~ ~ r ~ -  of t l ~ o  l iqnit l :~tinc :lerlit dt'11ying t l ~ c  ( h i m  for 
tlr~s 111!1rtls. :t~rtl t l r ;~ t  t l ~ t )  ;ic.tioil \\-:IS i~~stiti~tc~tl,\vitlii~l t11i.1~ !.?:~rs from tlic 
receipt of this letter. I lcld:  'L'l~ts action v n s  not Imrred 11y tlrc tlirecl-year 
st:ttntcl. 3Iic.hic's C'odc. 4-11 (41, since ~ l n d c r  t he  facts of this c:rse thcX cause 
of :lctiou (lid not a c c r l ~ c  until tlie (1 i~~vow:r l  or repntliation of tllc t r ~ ~ x t .  

7. Ilanlcs E a n k i n g  a 1H--l-ndela f ac t s  of t h i s  c a w ,  c l ahn  aga ins t  in- 
solvent b a n k  wits no t  i ~ a r r c d  by f a i l u re  t o  i n s t i t u t e  su i t  i n  n inety  clays. 

This  :~c,tion v-:~s iirstituted against  the  rccci r r r  of a n  insolrc~nt lxl111; to  
r t ~ , o r o ~  I I I I I I ( I ~  which l1:1(1 I I ~ ~ ~ ~ I I  d(~Iir(~ro(1 to tlic l ~ 1 1 1 i  for  s : t f (~ l i ee~) i~~< .  P1zii11- 
tiffs' criclence te~idctl  to  sllow t11:lt t he  n g c ~ ~ t  of the reccirer tnli i~lg proofs 
of c l : ~ i n ~ s  atlrised ~)l: l i~il iffs,  \\-lien they filetl proofs of claims for  tleposits, 
tlint no c.lnim w:rs nccc'ssnry for  tlrc 1)ontls. and tlrnt the  hank n-onld tu rn  
over the  11oilds to them wlren they were found. Dt>fe~idant contcnclcd tha t  
the  claim w:ls I!nrretl for  failure to  bring snit  within ninety (1i1ys :ift(,r 
the  time designntcd for  presenting chinis.  or in ~ii~ic,ty dilys af ter  the  
claim n n s  11resentccl :urd dis;~llowctl 1111on 11otice to p1;iintiffs. Hclrl: I n  
rcg:~rd  to t l ~ e  I!oiitls the  11an1< was  n trustcc of :in c,sprcw t rus t ,  nncl 
pl;~intiffs Irere not "cretlitors" o r  "c.l;iiniants" w i t l~ in  the  nie:~ning of the  
s ta tu te .  1\Iiclric's Code, 21s ( c ) ,  and t11~ ' r~fore  the  s t a r l ~ t e  is not al~plicn- 
ble to the action, and  j ~ i r f l l c r ,  e ren  co~~cwl ing  tlie st:ltntc i s  :ipplical)lc, i t  
would be  i~requit:rblc nnd unc.on~cion:rl,Ic for  defendant to  Iw a l loned t o  
set same np  as :I tlefeilsc'. 

8. Exrcu to r s  a n d  Admin i s t r a to r s  S 10: P a r t i e s  # 5-Trial cou r t  1x1s dis-  
c r r t i ona ry  power  t o  a l low nrncmd~nent  of p m t i c s  which does  no t  change 
ci~~tsc.  of action.  

I:encfici:~ries ~ m d e r  the  residn;iry c l a ~ ~ s e  of a will may niaint;~in a n  
action to recover cllnttcls 1)nssing to  them under t he  residmlry clause, and 
\ r l ~ e n  the  action i s  insti tuted by the  beneficiaries as csccntors and the  
jury fintls t h a t  they \\-ere not the  duly qnnlified executors of the  estate,  
but the  t r ia l  court  sllbmits issues relating to  plnintiffs' r ight to  maintain 
thc. action a s  Iwnefic4inries under ille will, the  snl~mission of s l ~ c h  issues 
: imoiu~ts to  a n  aniendment to t lmt c'fft?ct and  is  within the  tliscretion of 
the  t r ia l  court. 

9. B a n k s  a n d  B a n k i n g  99 r e ,  1 8 -  
Eridence of delivery of Iwncls to a lmnlr for  safr.lroeping, and the  con- 

fl ict i lg evidence a s  to t he  re turn  of the bonds to the  owner prior to  
i~isolrency of the  bank, 71eld properly submitted to the  jury in plaintiffs' 
nction to  recoyer the  bonds. 
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BRIGHT 7'. Hoon. COUR. 01.' BAKKS. 

-\PI'EAL by defendant from Harris, J., and a jury, a t  March-April 
Term, 193s) of LEE. K O  error. 

This is an  action brought by plaintiffs against the defendant to recover 
$2,400 of Liberty Bonds. I f  the bonds for  any reason cannot be re- 
turned, the value as a priority and trust claim. 

The  evidence on the part  of the plaintiffs was to the effect that  they 
are esecutors of the last will and testament of J. R. Bright, who de- 
positell with the Bank of Sanford, G. S. Liberty bonds totaling $8,400 in 
1917 and 1919. The  receipt for  same was signed by J. 31. Ross, Cashier 
(by Niss  Jud i th  31. Ross) a i d  I d a  C. IIolnics (now Mrs. V. hl. Cade). 
On the first receipt, dated 5/2/1917, is the following: "Liberty Loan 
Bonds-This receipt must be surrendered when bond is delivered." 
Second receipt, dated S/16/1919: "For safekeeping in  bank vault the 
follo~ving (naming the Liberty Bonds). Scaled colltents and value 1111- 
knoll-11. Tlie above property to be delivered only to perscm named hereon 
or legal representative upon return of this receipt." On rererse side : 
'(Tliis Bank will give the same care to property left for  safekeeping that  
i t  does to its own property, but beyond that  does not assume responsi- 
bility. Bank of Sanford, by I. C. 11." The third receipt, dated 
3/17/1919, is in similar languagc but for  clifferent bolds. The  above 
were all signed for  Bank of Sanford by J. l1. Ross and I d a  C. Holmes. 

J .  11. Bright in liis lifetime took up some of tliese Liberty B o ~ ~ d s ,  
leaving $2,400.00, as follows: Liberty Bond for $1,000.00, S o .  232974; 
Liberty B o i ~ d  for  $500.00, Xo. 31617; Liberty Bond for  $500.00, S o .  
843502; Liberty B o l d  for  $100.00, No. 7292931; Li l~er ty  Bond for  
$100.00, 5 0 .  7292936; Liberty Bond for  $100.00, S o .  T:392929; Liberty 
Bond for $100.00, xo. 7292930. Tlie amount herein s u d  for. 

Tlie evidence 11 as to the effect that  the I'age Trust  Pompany, under 
deed dated 4 January ,  1922, took orer  tlie Bank of Sanford's land and 
clloses in  action. Following the execution of the deell, the Bank of 
Sanford did not continue in  active business, but the Piige Trust  Com- 
pany then occupied the building formerly occupied by the Bank of 
Sanford. O n  the day the deed was esccutell, Miss Jud i th  M. Ross wc~s 
a n  eniployee of the Bank of Sanford and later was a n  el iployee of Page  
Trust Company. There was no period of time between tllat in which the 
Bank of Sanford conducted business and the. Page  Trust  Compa~ly  con- 
ducted business. Page  Trust  Company occupied tlie identical part  of 
what is kno1vn as the Coinmcrcial Ballk Building in Sanford when i t  
began doing business in Sanford. TVhen it began business, Page  Trust  
Coinpimy employed the same employees that  were employed by the Bank 
of Sanford immediately prior thereto. The papers and deposits on 
hand i n  the Bank of Sanford a t  the time of tha t  deed were transferred 
to  Page  Trust  Company. Xiss  Jud i th  31. Ross was in the bank as an  



N. C. I FALL TERM, 193s. 413 

employee a t  the t ime the B a n k  of Sanford  ~ l d  out a i d  clie n a s  tlierc a t  
the time P a g e  Trus t  Company TI ent  into receir-eriliip. Sl~cx TI a s  contiii~l- 
o u d y  i n  the  e n i p l o p c n t  of P a g c  Tr i l i t  C o ~ ~ i p a ~ i y .  Al f tc r  G U Y I ~ P ~  1'. 
Hood took over P a g c  Tru, t  Conll):~n,v i n  M a y ,  1933. I l l i s  ,Jnilitli l r .  
Rosy T\ as there ill tlie bank. Tlic Libcrt- 1 h i d s  a r c  ilot ~ i i ~ n t i o n e d  in 
tlie deed of coiiveyaare. 

E. R. Buclian, r i ce  prc.idclit of the Bank  of Sanford,  tc,itificd. in  par t  : 
"I know JI iss  J i~ t l i t l i  11. Hozs \el,? ~ r c l l .  Slie TI as  i n  tlie c l n p l o n i r n t  of 
the Bank  of Sanford  pr ior  to and a t  the time it  n a s  takcn over h. P a g e  
Trus t  ('oni11any. S h e  na.: cashier a t  the tinle of B a d  of Sanford.  She  
then contilmctl i n  the emplo> of P a g e  Trllkt ('o1i11iaii~. and she 11 as  
assistant cashier and  chief bookLeeper of Pngc  T r u \ t  Co~npai iy .  . . . 
D u r i n g  all  the time I n as c o n n e c t d  n itli P a g e  Trus t  ('01111);11iy aiid on 
through the time lmti l  P a g e  T r u \ t  ('on11)aily nci i t  into liquidation. 
Af te r  Xr. IIood, the Conliiiissioner of Banks. took oxcr P a g e  Tru- t  
Conipany, she was enlployctl in  tlie work of l iquidat inp the, 1):nik. . . . 
I n a s  fami l ia r  with tha t  fo rm of recclpt. Tliat is the fo rm that  n a s  
used by the B a n k  of Sw~lfurd. Tliat \ \as  a receillt f o r  1)al)c2ri that  n c r c  
g i ~ c i i  to  tlie B a n k  of Sanford  f o r  i a f c k e ~ p i n p ,  not f o r  tlvl)o4t, bnt fo r  
safekce~iing. . . . 3li.s I d a  IIolnles 11 a i  11ookkcelic.r and teller of 
tlie B a n k  of Sailford. Slie was accn~tometl  to perfor111 anr- dutle\ iiirl- 
dent to the \ \ o r k i i ~ g \  of the liank otlicr tlian m a k ~ i i g  n loan. ( T h e  
receipts signcd hy Judi t l i  31. Ro\q and Ttla C'. 1LoInic* n c r c  id(wtifict1 ; I \  

i11 their  l ia l i t lnr i t i~ig.)  I f r .  Br igh t  was a csustolner of t l ~ c  Bank  of 
Sanford for  iiiaiiy years a i d  f rom t ime to t i i l ~ e  lie brought l'alicrs 111 

tliere, m l i ~ a b l e  paperq, f o r  .afckceping. n hiell the h:ink n a *  in  tlic, habit 
r 7 of taking. . . . I l i r r c  n a .  n o  piol)erty tlint the B a n k  of Sanford 

had or o ~ r ~ i e t l  o r  had for  infckeeping t11:rt I i*e~~~ci i i l i e r  that  did ~ i o t  pact. 
over to  the P a g e  T ~ u s t  ( ' on l l~any .  Tlieic n a \  not an) tliinc tliere let t  
nit11 tlic Bank  of Sanford t l ~ n t  I'age T r n i t  C O I I I I ) ~ I I J  did l i ~ t  t:~l\ib. . . . 
\Tlicii P a g e  T r u \ t  CIon~p:iiiy ~ i ~ e ~ ' t ~ e ( l e ( l  t l i ~  I h l A  of Sai~fol,tl .  t l ~ t  came 
nletliotl of 11and11ng nlat tcr i  \ \ a s  1)11rs11cd nit11 rcipcct to matters  t h a t  
n e r c  i n  the bank for  safclwt,pi~ig." 

N r i .  E ~ i g c n i a  Briglit testified, in  1)nrt : "I qunlifitd ni f ~ s c c u t r i s ,  I 
had t ransact ioi~.  n-it11 P a g e  Trn.t C'onipanj in  ~ c g a r t l  to  bond- of m y  
l i l i i l .  I t  ~ v a s  so011 a f tc r  I q i~a l i f i c~ l ,  allout a month or  ~ I X  x w k s  
thereafter ,  tha t  I can sonleone conilcctcd n it11 tl~c, P a g c  Trn.t ( 'o inl~ai iy 
about the bond-. I kno\\ of lily on 11 knon lctlgc of 3Ir .  Bright '-  ha1 l a g  
bonds t h t ~ c .  I v e n t  to P a g e  '1'rubt C'o~npaiiy to , i c ~  N i k i  Ro-s nn(1 T s a n  
her. TYlien I n e n t  tllcre to  depo-it 111y in~ura i ice .  nij- l a n ~ c r  in  ('11atll;im 
C'ounty had  a>ked m e  to br ing up  c ~ e r y t h i i i g ,  tha t  Iic n a. going to wtt le  
u p  and I asked her  about tlie bontlb ailif slic w i d  that  'rliey vonld look 
tlicnl up, did I have anything to shol\- for  it, ' and I told her  I did not 
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know that  I would liave to liave anything, that  I thought they were there 
for  safekeeping, and she said, no, they could not do anything about i t  
unless we brougl~t  up  the ii~uinbers or n-hntcver i t  was and she said 
thong11 t h q  would try to get t l~cln up  a11d woultl I call agaiil won, aud 
I told them, yes, I nould as soou as I could. I know that  my husband, 
J. R. Bright, had bonds bccanv I used to go x i t h  him to tlie bank for  
liim to get liis conpons to get tlie interest on them, and 11e always n-odd 
say that  lie n-odd llave to go and Miss Ross always clipped the coupons 
a i d  fixed i t  for liim. . . . I was a t  Page Trur t  Company with 
Mr. Bright once or tn.ice after  that. IIe would generall> get his interest 
on tllc bonds when he went there. I I e  alwnys called oil Xiss  Ross. I 
nevcr kiic~v hiin to call oil anybody else. She genernlly fixed i t  up and 
she \\:IS the one and only one I went to a i d  asked about bonds a t  that  
time and she would put me off from time to time, that  tlicp nould get 
tliein up  am1 always promise me die woul~l  get tliem up. She never 
tnriied them over to me. They said if I would bring the numbers they 
TI-ould. A\t the time Mr. Bright  died I did not have t l~cse receipts. I f  
I had them I didn't know where they were. I found tlie receipts with 
tlie deeds, ainongst his deeds, his land deed, and I Tvas not looking for  
tllcin, 1 have looked for  them so m:lny times I had about given them out, 
hut I Sound them and I brought them to Sanford and turned them over. 
I have never received these boncls from Page Trust  Company or any- 
lmly that  1 know of. I cloii't ki~on.  that  I co111d tell nsactly nlicn I 
found these receipt%. I don't reil~eniber ~ ~ h e t l i e r  i t  n-a$ 1033 or 1934. 
I t  nns  along then. . . . I ven t  to see Xiss Ross about the bonds 
tlie first time in about a moiitll or six \leeks after my husl~and died. She 
said to call back again, slit could not produce them riglit then but she 
would get t l ~ e m  up  for  me a i d  the nest time slie said vl iat  do yo11 have 
to slio\v for it ,  a~ l t l  I toltl lier I did not know I would have to 
show for it, I thouglit they were there for  safekeeping and I did not 
liavc anrtliing to do but call for my boncts, ~ i l d  she said if I would bring 
the n ~ ~ i i ~ b c r s  4ic v o d d  get tlieni up. That  if I ~voultl bring tlie numbers 
she wo~ultl kno1v llow to get them up a i d  witliout the inilnhers she could 
not do it.'' 

S u l u ~ a  R, Bright test if id.  ill pa r t :  "-lfter Page Trust Company suc- 
ceeded tlie Dank of Sanford, t l m e  bonds nere  still therc at  the same 
place. T'cry often, so~iictliing like twice a year, my fatller n-ould go 
tlicre nlien 11e n o d d  pet ready to pay his taxes a i d  he 1 ad some insur- 
ance and tlie preniiums were very large oil it, and lie kept those bonds 
there for  the purpose of getting the interest off them to yay his policies, 
and he wo11ld go nnd gct Niss Judi th  M, Iiosa to pay his t n s  and to pay 
the dividends on his policicq. From 4 January ,  1022, to tlie date of my 
father's death I expect I n-as in thew with Inp father eight or ten times. 
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BRIGHT 2). IIoon, COMR. OF UAXKS. 

We usually nent  twice a year. Xiss Juditli 31. ROSS naitetl on us X-he11 
Ire nere  there for that purpow. Ordinarily, he would tell Xiss Judith 
11. Ross his business and she ~ o u l d  go back into tlie r a d t  ancl get the 
bonds. H e  would have the numbers on a little book or strip of paper, 
and she would go and get the bonds ancl take tlie scissors and clip t h o ~ e  
little coupons off and would drop thern in a box and would give him the 
cash for them. l l y  father died 8 May, 1029. I n a s  a t  the bank n i t h  
my father just a short time hcfore he dietl-the y a r  before, in t l i ~  fall. 
Ordinarily, I would bring him to Sanford. On that last  isi it n e  ~ e n t  
in and got the coupons off the bonds. . . . She said that slic could 
not locate tlie boil& and asked rlly mother to bring this identification, 
the number of the honds. ,It that time we did not know that we 11ad tlicl 
receipts for the bonds. T e  did not have the receipts with us. KT'~ had 
not foui~d thern until the latter part of 1033 or thc early part of 1934. 
. . . I expect we went to the bank to see about thew bontlq tnelve or 
fifteen times. . . . I remcrnher nhen Page Trust ('oinpany cwised 
doing business as a hank of deposit. When that  11ap~1ened I got qome 
notices from the bank relative to it and 111y mother got one, shr 11nd a. 
deposit a t  the bank; my father had one and my little boy had a little 
saviiigi acco~int and they scnt us out three littlr <lips to file proof of 
claim, I believe tliey called it. I am not very familiar v i t h  that type of 
nork,  and I carried them orer and filed them and nhen I t~l rned tho-e 
three sheets in I think i t  was N r .  Wo~nnck. . . . H e  was one of thc 
bank officials. H e  was clerk or teller or \\hatever you call him in there. 
. . . That  time x a s  right soon after Gurney P. Hood took oler  the 
bailk-that is, the Page Trust  Company. (Q) T h e n  you tur~letl that 
over n h a t  occurred? Ans. : This party asked me if that  TI as all and I 
said v e  have got some bonds here that we hare  been trying to locatr, 
nil1 I hare  to file for them. and lie said, Xo, asked me hon tliey were 
left, and i o  forth----. (Objection; olerruletl; c>sccption.) AI1ld T told 
him they were just left thcrc for qafekeeping and he said, ' I t  is not 
nccwsary to filc any proof of rlairn for thc~n.  \\'c TI ill turn tlic bonds 
orer xhcn n e  find them.' . . . I filed three claims for some deposits. 
The man with w11om I filed the claims said that  it ~vasn't necessary to 
file anything for the bonds. I t  n a s  the same man n i t h  whom I was 
directed to file my  claim for deposits that  told me that. (At that time 
tlicre was no discussion about tlie nnmbers of the bonds or the kind of 
bontls. H r  just told me that if they n r r r  left tllcre for iafekeeping I 
would not hare  to file; that  when they got the bonds to call in some day 
and they would get up  the bonds and turn them over to rue.) (Ohjec- 
t ion;  overruled; exception.) . . . I got the letter from Mr. Hinsdale 
dated 9 June, 1934. . . . The letter I got from X r .  Hinsdalc sags, 
'I have before me your claim for preference against the Page Trust 
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Company for $2,400 arising from Liberty Bonds left with the Bank of 
Sanford for safekeeping.' They are the same bonds that  we are suing 
for in this suit. Mr. IIinstlale says in tlie letter, ' I n  tlis opinion of the 
liquidating agent, this does not constitute a claim aga nst Page Trust  
Company. The claim is therefore denied. Yours very truly, S. J. 
Hinsdale, Liquidating Agent.' . . . X r .  Bright, illy father, had 
other bonds besides these that are included in this suit. This $2,400 
there wit11 Page Trust Colnpsny for safekeeping. I n.l:nt with him to 
Page Trust  Company and got two of those bonds. Their denominations 
were $500.00 each. My  father Kent in and called for Xiss Judi th  &I. 
Ross, and I think she was busy or maybe out for lunch and a young man 
waited on him there and went and got the bonds and dolirered them to 
him. -It that  time my father had receipts for his bonds. H e  was not 
given any bonds a t  that time without tlie surrender of the receipt. H e  
surrendered receipts for them. These receipts that hare  been introduced 
in evidence for the bonds described in the complaint were in X r .  Bright's 
possession a t  that  time." 

Mr. ITT. D. Bright (uncle of S. R.  Bright)  testified, in pa r t :  "Mr. 
S. R. Bright a i d  us was together and we went in her office and I asked 
her had she found out about those bonds that  she had been in possession 
of and that  was the only- I don't know but very little about it. 
Well, Niss Ross said she had not located them, that  vhen  Mr. Dyer 
taken them over she had control of them until he taken them over and 
then she had no more further use for t h e m  She said she had them in 
her possession or control of them until lie came in. Well, I would knom 
Mr. Dyer whenever I would see him. I think he was in tlie Page  Trust 
Company bank." 

Niss Judi th  31. Ross testified, in part, for defendant: "I worked for 
the Bank of Sanford in 1915 and 1019. I was cashier. I knew J. R. 
Bright, known as John Robert Bright. N r .  Bright had with the Bank 
of Sanford, for safekeeping, certain bonds. Page Trust Company pur- 
chased the assets of the Bank of Sanford in December, 1921. I worked 
for the Page Trust  Company after that  i n  the capacity of bookkeeper. 
I remember seeing some bonds in the vault there belonging to Mr. Bright 
after Ihat time. After Page Trust Company took orer the Bank of 
Sanford a t  different times, Mr. Bright would come to get the coupons 
clipped and those were the only times I saw them, but I don't recall how 
often, but occasionally he would come to get the coupons clipped from 
them and place them back. . . . Mr. S u m a  Bright never came 
inside the bank with his father. Mr. Bright ~vould come around on the 
inside but Numa Bright did not. I never saxr Mrs. Bright there with 
Mr. Bright. 3Ir. IT. P. Dyer came to Page Trust Conlpany in June,  
I think, 1027. *Ifter Mr. Dyer came to Page Trust  Company, I saw 
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Mr. Dyer and Mr. Bright handling a transaction and I think closed out 
the bonds. There were no more bonds seen after that. I saw them do 
that. I never saw those hontls in the bank after the transaction I have 
stated. I saw Mr. Bright and X r .  Dyer have a transaction in tlir hank 
after X r .  Dyer came there. I did not see the bonds in the bank at any 
time after that. I told Mr. Bright just what I am telling you. I told 
N r .  Bright about this transaction that  cleared out the bonds, and I had 
not seen any bonds since. I told Mr. Numa Bright that. I did not 
a t  any time promise Mr. Briglit that I would get up  the bonds for him 
after the Liquidating Agent took over the assets of Page Trust Company. 
I t  Tvas not customary with the bank to always demand the return of the 
receipts given out for bonds or for papers left there for safekeeping when 
the bonds or papers were delivered to the customers. . . . After 
Mr. IIinedale took charge, Mr. Xuma Bright came tliere at different 
times, about these bonds. I know Mr. Gentry Womack. H e  was one of 
the persons that they had there in charge of receiving and filing calaims. 
. . . I don't know of my own knowledge how rnany he got or h o ~ v  
many he left. I don't pretend to say how many." 

S. J. Hinsdale testified for defendant, in pa r t :  "I l i re  in Burlington. 
I have heard a description of the U. S. Liberty Bonds sued on in this 
action. At the time, 20 May. 1933, Mr. Hood and I took over the assets 
of Page Trust Company, we did not hare  the Liberty Bonds sued on in 
this action in the assets of Page Trust  Company which we took over. 
I did not make any search a t  tlie iininetliate time we took over the assets, 
but after Y r .  Bright claimed that  they were there, I made a search for 
the bonds among the assets of Page  Trust Conlpany, and did not find any 
one of these bonds. . . . After N r .  Hood, as Conlnlissioner of 
Banks, and I, as Liquidating Agent, took over the assets and affairs of 
Page Trust Company, ~ v e  gave notice to creditors about filing claims. 
There was a notice published in the paper in each county in which the 
Page Trust Company did business. This notice was dated 14 October, 
1933, notifying all creditors to present their claims on or before 20 J a n -  
uary, 1034. . . . I never did see any record of any bonds that n-ere 
there for safekeeping. I found no such record. . . . I know X r .  
Dyer, Jr., I think he lives in Charlotte. I was told not l o~ lg  ago that  
he was ~ ro rk ing  for the R.F.C. . . . TT'hen Bright filed his claim, I 
did not look through tliere to see if they lycre any of tlie numbers." 

The judgment in the court belolv, which indicates the controvcmy, is 
as follo~vs : 

"This cause being heard at this term before the undersigned judge 
presiding and a jury;  nhich  jury for its rerdict ans\~-ered the issues 
submitted to them as follolvs : 

' L  '1. Are the plaintiffs the duly qualified and acting executors of J. R. 
Bright, deceased ? -Ins. : "So." 
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" '2. I f  not, are the plaintiffs N. R. Bright and Eugenia Bright indi- 
vidually the residuary-legatees under the will of J. R. Br ight?  Ans.: 
"Yes." 

(' '3. Were the bonds described and set out in the complaint a part of 
the residuary estate of J. R. Bright, deceased? h s .  : "Yes." 

" '4, Are the plaintiffs N ,  R. Bright and Xrs .  Eugenia Bright indi- 
vidually entitled to maintain this action for the recover,v of said bonds? 
hns .  : "Yes." 

" '5. Did the plaintiffs' testator, J. R. Bright, own and leave with the 
Page  Trust  Company in  trust to be safely kept and held and returned 
to the said J. R. Bright the United States Bonds descrjbed in the com- 
plaint, as alleged in the complaint? dns .  : "Yes." 

" ' G .  I f  so, vere  said bonds returned to the said J. X I .  Bright or the 
plaintiffs by the Page Trust Company? Ans. : "So." 

" ' 7 .  Was the Page  Trust  Company a banking corporation created 
under the laws of the State of S o r t h  Carolina with its principal office 
and place of business in the town of Iiberdeen, Xoore County, at and 
prior to 20 May, 1933, and did the defendant on said date take posses- 
sion of the property and assets of said Page Trust  Company for liquida- 
tion on account of insolrency and file notice of possession of said assets 
as provided by law in the office of the clerk of the Superior Court of 
Moore County, North Carolina, as alleged in the answer? Ans. : "Yes." 

" '8. Did the defendant, through his liquidating agent, under the pro- 
visions of section 218-c, subsection 10, of the Consolidzted Statutes of 
North Carolina, give notice by advertisemt>nt to all cleditors and de- 
positors to present their claims to the defendant or his liquidating agent 
on or before 20 January,  1934, as alleged in the answer? 3 n s .  : "Yes." 

" '9. Did the plaintiff present to the defendant or his liquidating agent 
the claim sued on in this action for allowance on or prior to 20 January ,  
19341 Ans. : "No." 

" '10. Did the plaintiffs present to the defendant or his liquidating 
agent the claim of the plaintiffs sued on in this action as preferential 
claim on or about 4 June,  1934, for allowance, and was said claim de- 
clined and disallowed and notice thereof given to the plailltiffs 011 9 June,  
1934, as alleged in the answer? ,Ins. : "Yes." 

(' '11. Did the plaintiffs bring any action against the defendant or his 
liquidating agent for the enforcement of their claim sued on in this 
action within ninety days from the date the said claim wss disallowed by 
the defendant in this action? A m . :  "So." 

(( ( 12. I s  the plaintiffs' cause of action barred by the ninety-clap stat- 

ute, as alleged in the answer 6 Ans.: "So." 
" '13. I s  the plaintiffs' cause of action barred by the three-year statute 

of limitations, as alleged in the a n s r e r ?  Ans. : "So." 
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" '14. Are the  plaintiffs entitlerl to  recot.er tlie bonds, or the value 
thereof? ,Ins. : "Yes." ' 

"Upon con~idcra t ion  thereof, i t  is decreed, ordered a i d  adjudged:  
T h a t  plaintiffs N. R. Br igh t  and  Eugenia  Bright ,  individually, d o  have 
and recover of the defendant tlie United States  Bonds set out and clc- 
scribed in the coinplaint of the  p a r  value of $2,400, which bonds bear 
interest a t  ra te  4% per cent per annum. 

" ~ h l  i t  fu r ther  appearing from adniissiolis of clefciidant's counwl and  
the court finding therefrom t h a t  a re tu rn  of said bonds i n  kind is now 
impossible, i n  the exercise of its discretion the  court  directs tha t  this 
c a u v  be retained f o r  t r i a l  before a ju ry  hereinafter to  be impaneled the 
follon ing is-ue : ' V h a t  n as the value of the bonds described i n  the  com- 
plaint  on 9 J u n e ,  193.21' I t  is fu r ther  ordered, adjudged m i l  decreed : 
T h a t  df~fendant  do p g  the. costs of this action to 11c taxed 1)y thc clerk. 
W. C. H a r r i s ,  J u d g e  Presiding." 

Tlie defendant made numerous exceptions and  assigi iment~ of error  
and  appealed to  the Supreme Court.  T h e  mater ial  ones and necessary 
facts  d l  be considered i n  the opinion. 

D. B. King nncl li. R. H o y l e  for plainti f fs .  
I,*. L. Spence  for dcfcntlnnt. 

C L ~ R K S O X ,  J. A t  the close of plaintiffs' evideiice and  a t  tlic cloie of 
all  tlic ex idcncc, tlic defeiidant i n  tlir c o ~ l r t  bclow rnade niotions fo r  jutlg- 
nwnt  as in  c a w  of lionsuit. C'. S., 5G7. T h e  court brlow oierrulctl  t1le.e 
motions and  in this we can  see no error. 

T h e  evidence which makes for  plaintiffb' claim, or tend, to support  
their  cause of action, is to he taken in its most favorable light f o r  the 
plaintiffs, and  they a re  entitletl to the  benefit of every reasonable intend- 
ment  upon tlie evidence, and  every reasonable inference to be drawn 
therefrom. 

T h e  plaintiffs contend t h a t  the  appeal  was premature. I11 the judg- 
ment i. tlie follon ing  : " L h d  it  fur t l icr  appearing f rom atlmi.aion, of 
defendant 's counsel and the court finding tllercfrom tha t  a i ~ t l ~ i n  of said 
bonds i n  kind is now ilnrmssihle. in  the exercise of its d i ~ r e t i o n  the 
court directs t h a t  thi? cause be r e t a i i i ~ d  for  t r i a l  before a j u ~ y  licrein- 
af ter  to  be impaneled the following i s w e :  'What  was the value of the 
bonds dexribct l  i n  the comr~laiiit  on 9 June .  19342, " 

Conceding but not deciding tha t  the appeal  n a s  premature, yet we can 
see n o  h a r m  or  prejudice to  plaintiffs i n  deciding the case on its merit%. 

I n  X c A 1 ~ i 7 c y  c. h'lonu, 173 S. C., SO (51-2), whr re  the judge tried 
cer tain i w w s  and ill his d i m d o n  r r , e r ~ r t l  othc>rs, i t  was w i d :  '(Tlliq 
is a mat tc r  ~1-11ich n-ill depend ~-c>ry 11111c11 upon the circumstances of each 
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particular case, and in the absence of an abuse of such discretions this 
Court will not disturb the action of the judge." Rnuk 2%. Ecnns,  191 
s. c., 535 (538). 

Tlie principal questions inrol r td  in this case requirc the determina- 
tion of the burden of proof in  a suit to rc7cover from a hank Liberty 
Bonds deposited therewith for safekeeping and the application of the 
statute of limitations to such an  action. These were xns\~-ered in tlie 
court belox in favor of tlie plaintiffs, and ill this we finti no error. 

,111 the evidence was to the effect that  the receipts Mere giren for the 
Liberty Bonds by the Bank of Sanford. One receipt provided that it 
"must be surrendered when bond is delivered," and another stated that  
tlie bond was received for "safekeeping in the bank vault." There was 
evidence tending to s l i o ~  that  tlie bonds were in the possession of the 
Page Trust  Company after its purchase of the Bank of Sanford. There 
was further evidence tcnding to show that  no specific claim for these 
bonds was filed with the liquidating agent because hi(; representative 
inforn~ed one of plaintiffs that, as the bonds were held for safekeeping 
and were not deposits, it n-oultl not be necessary to file a clainl. There 
was evidence, likewise, tending to show that  after plainti Ts had qualified 
as executors of the estate of J. R. Bright, who allegedly deposited the 
bonds origilially, and after the liquidating agent had taken over the 
assets of Page Trust  Company, said liquidating agent, 011 9 June,  1934, 
wrote plaintiffs denying their present c l a h  for Libert-p Bonds in the 
~ a l n e  of $2,400. Thereafter, and within three years after the denial 
of this claim, tlie original suni~iions in this action was is:,ued on 10 Feb- 
ruary, 1837. 

The deposit of the Liberty Bonds herein, as found by the jury, consti- 
tuted a special deposit for safekeeping and embodied a duty to hold and 
deliver the specific bonds. 

111 ( ' o rpora t io?~  C l o n l m i ~ s i o t ~  2'. 2 h s t  CO.,  193 X. C . ,  696 (699), is 
the following: '',I special deposit is a deposit for saft>keeping, to be 
r e t u r n d  intact on demand-a naked bailment, the bank acquiring no 
property in the tlling deposited and derivil~g no beuefit from its use. 
Tlie title remains in the depositor. xlio is a bailor and not a creditor of 
the bank. Bo!jrlerl 1 ' .  Btri~X, slrpric (65 K. C., 1 3 ) ;  3 I<. C. L.. 517; 
7 C. J., 630." Ed11wrtla 1 % .  I'rrlbelao~r, 111 'K. C., 342. See 13~1rL  (%. 

ll 'crggot~cr, 185 N. C., 207 (302) ; P r o c f o r  I.. Fer t i l i z e r  loo., IS9 S. C., 
243; T1700c? i 3 .  1 lcc~X.  199 S. ('., 371; ('oc.X.c 1 % .  / l oo t l ,  f ' o w r . ,  207 S. C., 
14 ( IS )  ; S p c i y h f  1 % .  l ' r u s f  (lo., 20'3 S. C.. 563. 

A11 the eridencc n a s  to the rxffect that the first receipt was given for 
tlir Li l~cr ty  Bond$ by the I3ank of Sanford as follows : '(This receipt 
must be surreiitlercd w11eli bond is delivered," also the other receipts for 
"safekeeping in hank vault." 'L'lic above 11ropcrty to be tlelivrred "only 
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to person named hereon or legal representntive upon returll  of this 
receipt." I t  \ \ a s  i n  rritlcnec to the effect that  tl irw 1)ontl. v c w  i n  the 
possession of tlie P a g e  T r u + t  Ciompany a f t r r  i ts  l)urcl~abe fro111 tll(. 1i;ank 
of Sanford.  T h e  court below charged tha t  m d e r  the circumsta~lces men- 
tioned tlie burden of proof as to  this phase of the ease rested 011 the  
defendant i n  this action. T e  can  see 110 error  i n  this. P ~ o c i o r  1 % .  Fcr t  i- 
l izpr ( 'o . ,  IS9 s. c'.. 243 (245)  ; E111nf 1 % .  7'0,1//0/.. 204 S. C'., 603;  l ) ( i r i ~  

I > .  Docker ! / ,  900 S. C., 272 ; h ' fcphcnson 1 % .  I ~ o ~ ~ e ~ y c u f i ,  209 x. C., 701. 
111 5 Zollniaa, on Banks 6 Banking, see. 3113, pp. 121-2, n-e find : "III 

most, if not  all, cases tlie depositor v i l l  have litt le or n o  information as 
to  how the loss occurred. Ordinarily, he  can  only prove t h a t  there has  
been a loss. Thcreforo, er-itleuce by liini of tllc d e l i w r y  of the tlcl~oqit to 
the  cashier, tha t  the cashier had  authori ty  to accept it ,  and tha t  i t  was 
not returned to h im on his demand places the burden upon the bank to 
prove t h a t  it  exercised the proper degree of care in safekeeping the prop- 
erty. T h e  burden of sliolr-ing the circumstances of the loss, due care, or 
delivery to  the customer or to  a successor bank, o r  tha t  the depotit  was 
made f o r  a n  illegal purpose, or of establishing a good and valid reason 
f o r  the  nonreturn of tlie deposit, is on the bank. -1 demand on tlie hailk 
fo r  bonds held on special deposit and its refusal to  deliver them, with n o  
other explanation t h a n  the statement that  i t  has  n o  such bonds i n  i ts  
possession, is prinzn fncie evidence of their loss by the bank's negligence. 
T h e  statement of the  bank t h a t  i t  has  lost o r  mislaid the bonds i n  ques- 
tion will not absolve it." 

T e  do not th ink  that  plaintiffs' cause of action is barred by the 3-year 
s tatute  of limitations J. R. Bright ,  plaintiffs' testator, died on S N a y ,  
1020. Plaintiffs qualified as eseeutors on 1 0  Ju ly ,  1920. Defendant  
took over the  assets of the P a g e  Trus t  Compang- on 20 &y, 1933. 
S. J. Hinsdale, Liquidat ing A g ~ n t  of defendant, wrote plaintiffs, on 
9 Jmie,  1934, as follo~r s : "I hnl-c before m c  your  claini f o r  prefcl~enee 
against the P a g e  Trus t  ('ompany for  $2,400 arising from L i b e ~ t ?  Uontls 
left with tlie B a n k  of Sanford for  safekeeping. 111 the opinion of tlie 
Liquidating Agent this does not constitute a claim againi t  Page T1,ust 
C o n ~ p a n y .  T h e  claim is therefor denied." T h e  original qunnlionr in 
the action was issued on 20 February ,  193i-within three years of the 
repudiat ion or d i s a v o x d  of the t rust .  

S. C. Code, 1935 (Mich ie ) ,  see. 441 ( 4 ) ,  is as fo1lon.s: "Limitations- 
Ti thi11 three years ail action-(4) F o r  taking. detaining. conrer t ing or 
i l l jur ing a n y  goods or  chattel, including action f o r  their  specific re- 
covery." 

3 Zollman, on Banks & Banking, s ~ r p r n ,  par t  see. 3116, 1,. 123, says :  
"Where a bank receives a special deposit to  be surrendered on demand, 
the  s tatute  of limitations bcgins to 1.~11 against the r ight  of action for  a 
breach of the contract t o  re tu rn  only f rom the  t ime of demand." 
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I11 R o b e r f s o n  v. Dlrtin, 57 N .  C., 191 (195), it  is writ ten:  "We take 
the distinction to be, that if it  is an express trust or agency, a demand is 
necessary to terminate the trust aud set tlie statute in operation; but if 
it  is only an implied or constructive trust or agency, then no demand is 
necessary, but the statute is put in motion as soon as the property is 
taken iuto possession or tlie moncy received." Counfy R a n d  r .  S f n f c  
B o a r d ,  107 S. C., 366. 

I n  R o ~ r s e  1 % .  R o u s e ,  I f 6  S. C., 171 (173), we find: ' ' I t  is a general 
rulc that, as between trustee and ces tu i  q ~ r r  f r l t s t ,  lapse of time is not a 
bar to an action, but where tlie trustee disclaims the tru.,t, to the knonl- 
edge of the ces tu i  p e  f r l r s f ,  either expressly or by acts necessarily imply- 
ing a disclaimer, and the trustee remains in unbroken possession, lapse 
of time may be relied upon as a defense. ,Ifc.ldett 1 , .  Pcrcnler, 140 N .  C., 
258; 1T7illiams I.. ( ' h ~ r r c l ~ ,  1 Ohio St., 478; C a r e  I.. ( ' n r son ,  160 N. C., 
137." This matter is fully set forth by B o r n h i l l ,  J., in T e a c h e y  c. 
Gzrrley, o t l f e ,  288 ( 2 0 3 ) .  

I s  the plaintiffs' cause of action barred by the ninety days statute, 
either for failure to bring the suit in ninety days after the time desig- 
nated for presenting claims, or in ninety days after the claim was pre- 
sented and disallo~ved upon notice to plaintiffs? lye  think not, under 
the facts and circumstances of this case. K. C. Code, s u p r a ,  sec. 218 
(c) ,  e t  seg. 

I t  will be noted that sec. 21s ( c ) ,  c~rprtr,  says: "Shall fo r t l~n i th  take 
possession of such bank and all of its assets and busines.,." One of the 
bank officials was receiving proof of clainls from Sums R. Bright, anti 
two other mcn~bers of the family nlio filed tllrir clainis. Tlie follov ing 
occurred : 

' ' ( 2 .  Wl~eii  you turned that over ~vliat occurred ? -1n.i. : This party 
asked me if that  was all and I said me have got some boil& here that n e  
l l a ~ e  bcea trying to locate, nil1 I have to file for  tlieni, and Ile said, no, 
asked me l ion they were left, and so forth. (Objection; overruled; 
exception.) And I told liiin they were just left there for safekeeping 
and he said, 'It is not necessary to file any proof of c aim for them. 
We will turn  the bonds over xlien we find tllrrn.' . , I filed threc 
clainis for qonie d q m i t s .  Tlie man with nhom I filcd ilw claims said 
that it wasn't necessary to file anything for tlie bonds. I t  was the same 
man with nhom I was directed to file my claim for deposits that  told me 
that. -It that  time tliere was no discussion about the rumbers of the 
bonds or the kind of bonds. I I e  just told me that if they were left there 
for saft~keeping I would not have to file; that n.11e11 they got the bo11,ls 
to call in some day and they would get up  tlw bontls ant1 .urii t l ie~n over 
to me. (Objection ; orerruled ; exception) ." 
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TTe think the exceptions cannot be s u i t a i ~ ~ e d  if the ctatute wa:. appli- 
cable. The plaintiffs nere  lulled into inaction and defendants cannot 
take advantage of their co~iclnct. 111 Gl t>i~u  1 .  Furtil<>rs' RclilL., SO X. C., 
97 ( loo ) ,  it ic said : "The ap~)ellant ,  in the language uied by the Court 
in the 1a.t nici~tioi~cd c a w ,  (\::IS not  guilt^ of \iillful 1:ic~lles or n ~ ~ r e a w n -  
able neglect,' lie ought not to he concluded by the decree from thc asser- 
tion of his right. as a creditor, to share in the cornmon fnnd." Per11 c. 
Herrrleraor~, 121 K. C., 244 (247) ; il'ltci~i~tr\ 1 % .  Conyc'rs, 198 S. C'., 229; 
BarlX v. TT71ilder, 195 S. C., IS. 

I n  construing portions of the New Tork  , k t ,  which are substantially 
similar to ours, the S e n  york courts have held that  a bailor (such as 
plaintiffs) is not a "creditor" or ('claimant" within the meaning of their 
Banking Acts, and is not requirrd by that lav to file a claim bcfore 
bringing suit. Some of the decisions are as follows: 

I n  re  I Iowe l l ' s  K i l l ,  237 App. Dir.,  56, 260 N. y. Snpp., 510, 512: 
'(Tllc petitionw urgrs that tlic procedure laid do\\n in thc bankirig Ian 
does not apply because the hank lield this ruonex as hailee and never 
acauired title thereto; that tile relation of debtor and creditor never 
existed between the bank and the depositor; that  no question of priority 
of claims is involred here. Respondents insist that  this is a reclamation 
proceeding and not one to determine the ralidity of a claim against the 
bank. and that. therefore. the successor trustee is entitled to immediate 
possession of this trust fnnd nithout vait ing for the liquidation of tlie 
assets of the defunct institution. I f  the title to the money never rested 
in the trust company, the court has inherent power to order its delivery 
to the succeFsor trustee, and the prorisionr of the banking law have no 
bearing on the proceeding. . . . Thc determination of this appeal, 
therefore, depends upon the nature of the relationship n hich exists he- 
tween the bank and the trustee." 

I n  I n  re B(mk o f  Cztbo, 198 App. Dirision, 733, 191 N.  T. Supp., SS, 
i t  nab held that the Xew Tork  Banking Law ~ i t h  re5pect to the presen- 
tation of claimi of crrtlitor* apwi11.t a 1)ank in liqnitlation relateil t o  the 
asiets of the bank only, and conferred upon the Superintendc~it of Banks 
110 antliority to vitlihold property to which it had no titlc and upon 
which it had no lien: that in that case no title to the drafts in auestion 
passed to the bank, but remained in tlie applicant for a return of draft  
or its proceeds, and it was erroneous to refuse the relief sought on the 
grounds that ap1)licant's only rcmcdy n a s  afforded bp the 1)rovisions 
of the Ranking Lan nit11 rrbpwt to the presentation and al lo~iance of 
claims, etc. Re 17rrro~rclis, 141 Xisc., 523; 252 N. P. Supp., 779, 
affirmed; 223 App. Div., 671, 249 K. T. Supp., 87;  I i e  ,1fcCfarthy's 
F l i ~ t d s ,  130 Mist., 147, 24s S. '41. Snpp.. 335; ( 'unlpbel l  c. T7inirrg, 101 
Fla., 039. 
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The  defendant cannot main ta in  the plea of the statute, of limitations, 
either D O  days or 3 years. T h e  language of the receipt is, "Must be 
sur rca~le red  wlicn bond is delirered." Cert:iin bonds ( 'For safekeeping 
i n  bank vault," etc. T h e  B a n k  of Sanford  was a trustee of a n  expreqs 
t rust  and  its succc.sor l ikcnisr ,  as  tlicre was plenary evidence to  tha t  
effect nnd the jury so found. T h e  90-day s tatute  is inalbplicable. If i t  
were it nou ld  hc i ~ e q n i t a h l e  and unconsc io~~able  fo r  defendant to be 
allowetl to set s : m e  u p  as a defense. 

T h e  last clause of the mill of J. R. Br igh t  is as  fo1lc1n.s : "Then all  
t h a t  I have not mentioned is to be S u n l a  Br igh t  & his  mother." Tlle 
Liberty Bonds were not mentioned i n  the  will, therefore they became the  
property of S. R. ancl Eugenia  Bright ,  and  i t  was so found by the jury.  
I<itltler 1 % .  Tjtr ilcy, 1 9 7  S. ('.. 505. T h e y  a re  entitled to r w o w r  for  same 
and the  issue so says. Gnder  the facts  and circumstanc*es of this ease 
the  word "executors" Jras treated as  surplusage. T h e  ssue subnlitted 
was i n  the na ture  of a n  amendment  to  tha t  eft'ect. B e r n a r d  c. S h e m z r e l l ,  
139 K. C., 446 (447)  ; Trust Co. I . .  T T ' i l l i ~ t u s ,  209 S. C., SOG (809)  ; 
X o r q n n  I . .  h r n n g e  C7o., 213 S. C., 4-25, 4-26; It,,. C'o. 1 , .  LocXer, a n t e ,  
1 ( 2 ) .  O n  this aspect v e  w e  n o  prejudicial error. W e  lh ink  there n-as 
ample e d c n c e  to  be submitted to the j u r y  on all  disputed issues. Niss  
J u d i t h  N. Ross testified: ( 'After Mr .  Dyer  came to P a g e  Trus t  Com- 
pany,  1 saw M r .  Dyer  and Mr. I3right halldling a tratlsaction ancl T 
think closed out the bonds. Thcrc  were n o  more bonds scxn af tcr  that." 
T h e  court bclolv left this aspect to  the ju ry  for  determinntion. I t  may  
be noted tha t  tllc W. P. Dyer, Jr.. spoken of i n  this t c q t i n ~ o n ~  was living 
a t  the time and n as n e \ e r  callccl as  a w i t n e s .  W e  sec lo error  i n  the  
court below i n  overruling thc motion of defendant fo r  judgment norr 
o b s f t r n f e  ~ ' e r e t l i r i o .  l y e  th ink  the court  below, i n  a n  able and careful 
charge, esplainctl the  l aw applicable to tlie facts, alitl ('. S., 564, was 
ful ly  complied v i t h .  

O n  tlie ent i re  record we ccc n o  prejudicial or reversibl~. error .  
N o  error .  

ROY S .  JIOOIiE (E\r~r.orvl.:) r .  E S G I S E E I ~ I S G  & 8.11,ES COJIL'ASY 
(I:\IPLOYER), .\XI) ST. P,iCI, MERCURY ISI)E.\ISITY COJIPASII iC.\c- 

RIEII)  . 
(Filed 13 Sorember, 193s.) 

1. Master and Servimt a 33d- 
The Industri;~l Co~nmis~ion is cl~nrged with tlie tluty has sole juris- 

diction t o  find the facts upon the eritlcnee. :lnd its fintlings ilre co11~111sire 
on the courts w11c11 supportctl by any colnpc1tPnt c~ i t l tww.  
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W l ~ e r ~  a concl~ision of t h ~  Indust r ia l  Commission in3-olves mixed qlics- 
tions of lalv and  fac t  i t  will he presumed tha t  t he  q~ies t ion  of facT was  
found in accord with the  conclnsion. and  where  there i s  evitlrncc to  
sul111ort such f in t l in~.  th(> s t : r t ( 'm~nt  will he r r ~ i e w e d  only in i t s  legal 
aspect. 

3. Master  a n d  S e r r a n t  # 40d-Evidence h r l d  sufftcient t o  suppor t  f indings 
t h a t  he rn i a  rrsu1tc.d f r o m  "accident." 

The cvitlence disclowd tha t  claimant I\-:IS a foreman. It11t n-ns also 
required to  (lo m:~i~n:r l  labor in thrt prosec~ition of the  employer's business 
of installing pltunbing: t h a t  on the  job in question other employees had 
been laid off and c l n i n x ~ ~ ~ t  ordcrvd to complete the  job with hut one 
laborer :  t hn t  in t l ~ c  proscc,ntion of the  ~vor l i  claimant anct the  other em- 
ployee were a t t empt i l~g  to l if t  n steel pipe weighing f rom 400 to 4.70 
pounds wllen claimant felt  n sha rp  pain in his abdomen: t h a t  i t  ~ v a s  la ter  
ascertained t h a t  claimant had suffered n hernia.  and  t h a t  prior to t ha t  
t ime c1:limant I ~ a d  been doing the  same general type of work, bnt with 
tlifferrnt type of materials and had not theretofore lifted pipes of th is  
type o r  weight. A c l d :  The  evidence snpports t he  iuference tha t  the  rou- 
t ine had been interrupted 11s t h e  cliscl~arge of a l l  other employees on the  
job, result ing in claimant 's  having to l if t  weights he  hail n r r r r  liftetl 
before, and t h a t  therefore claimant's in jury  resnltetl from the introtlnctioii 
of u n n s ~ m l  col~dit ions constituting a n  "acciclcnt" within the  nleanillg of 
the  Compens:~tion Act, :111tl not froin the  usual  rislis : ~ n d  llazartls of his 
occupation. S e e l ! ~  c. Ntc~tc'scillc, 212 S. C'.. 36.7, and Sludc 1.. Iir~sic.r!/ 
M i l l x ,  200 S. C.. 8 3 ,  citcd and  distinguished. Whetlicr a n  injliry must 
result f rom the  al?plication of sonic cWcrnnl force in order to constitllte 
a n  "accident" ~ ~ i t l l i n  the  n ~ t a n i n g  of t he  statnte.  qiccrw. 

4. J l a s t r r  a n d  Se rvan t  3 4Oc-Evidence held  su f i c i rn t  t o  suppor t  fincling 
t h a t  he rn i a  oc-curretl hudilcnly after t h e  accidrnt .  
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The plaintiff was an employee of the defeiidant Engineering 5: Sales 
Company, a t  Wilmington, S o r t h  Carolina, in the construction of a post 
office building, engaged in plumbing. H e  was serving 1s foremati, al- 
though his duties required him to do manual labor. On 13 October, 
1936, plaintiff and an  employee, Sykes, were working together and were 
tlie only ones on the job that  day. Plaintiff had been told by a superior, 
Barnes, to lay off all labor, and for Sykes and plaintiff to "liandle the 
job." I n  compliance with these orders, plaintiff and Sylres were lifting 
a four-inch steel pipe which weighed from 400 to 450 pounds, when 
plaintiff felt a severe pain in the lower abdomen. Plaintiff says that lie 
could not tell whether he slipped or not because of the pain. H e  iinnle- 
diately went to Dr.  XcEachern, who, plaintifl' says, pronomced it hernia, 
and bandaged the parts and told him he would have to wear a truss. 
After liis visit to the doctor, plaintiff went immediately to his room and 
since then has not been able to follow his usual occupation or do any 
manual labor a t  all, nor to find any work of the kind that  he had been 
equipped to do before his injury. Plaintiff further testified that he had 
never had any indication that lie was afflicted with hernia before this 
time, and had no reason to believe that  he had hernia;  that  he had been 
previously examined by Dr.  Cone, who found no hernia, and got an  
insurance policy which is now in force. 

Plaintiff came to Raleigh on 31 October and was examined by Dr.  
Pau l  Neal, who found pronouilced hernia through the left inguinal ring. 

Plaintiff testified that  he had been doing the same general type of 
work but using a different type of material up to that t ime; that lie had 
not lifted pipes of this type or weight before. 

Plaintiff said lle had pains in his right side as well as the left, but it 
was the left side that  the doctor bandaged up. The fii-st morning lie 
ment to see Dr. McEachern he was hurting so badly he could not tell 
which side and ment to him for an  examination. Plaint  ff now wears a 
truss, which the company bought, and has been advised by physicians 
that  he must not do heavy manual labor. 

J. P. Sykes testified that  he was on the same job with plaintiff. They 
had laid off some labor there 011 the job and that  increased the work on 
those remaining there. On 13  October, 1936, witness anti plaintiff were 
picking up a four-inch pipe, 20 or 22 feet in length, and laying it on a 
platform. Moore, the plaintiff, "grabbed his side" after they got it on 
the platform and said he had hur t  himself. H e  went out to the doctor, 
and when witness saw liim next he was bandaged up. The weight of tlie 
pipe was 400 or 450 pounds. 

Dr.  Kemp Neal stated he examined the plaintiff on 2 2  March, 1937, 
and found a t  that  time he had an inguinal hernia on both sides, the right 
side being worse than the left. There was a definite bulging at the 
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external inguinal canal on both sides-came out considerably. Witness 
did not think plaintiff could do manual labor without danger of jeopard- 
izing his life, in that lle might get a strangulation. Witness thought an 
operation necessary: was of opinion that  such hernia as he folmd exist- 
ing in plaintiff could be caused by sndden strain or lifting too heavy 
weight. considering there v a s  a predisposing weakness. When he exam- 
ined plaintiff in March, witness found a hernia sac on each side but it 
slipped hack; it would come out upon straining but go hack into the 
abdominal cavity. There was a real hernia on the left but it noultl 
disappear upon cessation of straining. Witness stated that  even n i t h  a 
truss plaintiff would not he able to do the same kind of work or l i f t  
weights alleged to hare  been lifted, becau~e there is a lot of abtlorninal 
pressure brought to hear whcn a person lifts that  much weight; that  the 
pressure is tremendous. 

On exan~ination by Mr. Lassiter, the witness stated that  the opening 
ill the right ring n as about a half inch in diameter, neck of the sac, 
and i t  came down about a half inch into the scrotum. The left one came 
just to the external ring and jumped back. From his examination there 
was no way of telling whether or not the enlargement or hernia on either 
side had been gradual. Tenderness and discoloration, if they existed, 
had disappeared when he saw the plaintiff. Witness stated that an 
enlargement of the iilguinal ring has a definite meaning in the medical 
profession as distinguished from hernia. 

Dr.  McEachern testified that he, on 13 October, 1936, examined the 
plaintiff. Plaintiff g a m  a history of having clone some heavy lifting on 
12 October, the day previous, and said he dereloped a severe pain in the 
lower left part  of his abdomen. Witness exami~led him for abdominal 
conditions and for hernia. Witness found an  enlargement of the left 
inguinal r ing;  with a slight bulge in that area, but no actual protru- 
sion. Wi tnev  stated that  the medical profession generally recognizes 
a distinction between an  enlargenlent of the inguinal ring and a hernia 
or rupture. Subseqnently, the witness saw the plaintiff on 14, 15, 17, 
and 22 October, 1936. On two or three of those days the diagnosis and 
findi~igs were exactly the same as the first day:  Normal right and en- 
larged left. The examination on 13 October, 1936, demonstrated a 
bulging of hi. abdominal wall, most marked in the region of his left 
external inguinal ring. Patient  was strapped tightly with a pad over 
the bulging area and was advised to do no heavy lifting. 

Witness stated that  the enlargement of an inguinal ring ill layman's 
language is the beginning of a rupture;  that  in this case there was 
already noticeable to him, on examining the plaintiff, a noticeable bulge; 
that  after treatment that  bulge would have continued to grow if he con- 
tinued to do heavy lifting or work n-hich increased to the same extent 
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his intra-abdominal pressure. That  he treated the plaintiff by putting 
on a spring truss and advised an operation. On redirect examination by 
Mr. Lassiter, witness stated i t  would hare  required a subsequent strain 
to have produced a real hernia on the left side. I n  witness' opinion, 
there was in  this case a weakening of the external inguinal ring a t  that  
point, allowing a bulge, which could not be construed as a hernia;  that  
a hernia, as usually defined in medicine, means an  actual protrusion. 
Witness supposed i t  might be a question of degree; that i t  depended on 
whether you classify a bulge as a protrusion or not. 

Dr.  Paul Neal testified that  he examined the plaintiff on 31 October 
and found hernia through the left inguinal ring. H e  further stated that  
he saw the plaintiff again in  March and a t  that  time he had a hernia on 
both sides. Witness found that  the hernia would protrude or slip back 
according to the degree of abdonlinal prez- .sure. 

Certain stipulations mere made by the parties, to which i t  is not 
necessary to refer. 

Upon the foregoing e~itlellce, the Hearing Commissioner of the Indus- 
trial Con~inission, found that  the plaintiff had sustained a n  injury by 
accident, arising out of and i11 the course of his regular employment, 
resulting in a hernia on 12 October, 1936, vhile lifting one end of an 
iron pipe, which heriiia appeared suddenly and immediately following 
the accident, and that  the hernia did not exist prior to tlie accident, for 
wliicll conipensatioi~ is claimed, and, tliereupoli, made a i l  av ard to the 
plaintiff; and upon a hearing by the Full  Commission, the latter affirmed 
the findings and conclusions of tlie Hearing Cominis~ioiicr, but modified 
tlie award because of additional evidence. From the order of the Indus- 
trial C'ommission, the defendants appealed to the Superior Court of 
Wake County, where the order of the Industrial Commission was 
affirmed, and from this judgmerit defendants appealed. 

Tlie deferidants made tliree exceptions to the judgment in the Superior 
Court--the same which they had made to the award of t l ~ e  Commission: 
First, that  the judgment n-as erroneous i11 that there was no evidence in 
the record that  the plaintiff sustained '(nu injury by accident" or that  
there was "a11 injury by accident" resulting i11 hernia, as required. by the 
TTorkn~eii's Compensation Act. Second, that  the judgment is erroneous 
for the reason tliat tliere is no evideace in the record that there lyas ariy 
llernia or rupture wliich appeared "suddenly" as required by the statute. 
Third, tliat there was error i11 afirming the award of the Illdustrial 
Con1mission, for the reason tliat there is no evidence in the record that 
any heriiia or rupture immediately followed any accident, as required 
by the statute. 

S h e p h e r d  d S h e p h e r d  a n d  I I a c k l e r  & A l l e n  for  p l a i n f l ' f ,  anppellcc. 
B a i l e y  d L a s s i t e ~ .  for  d e f e n d a n f s ,  appe l lan f s .  
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SEAWELL, J. The defendants in this case insist that the facts are not 
in dispute and, therefore, the f inding of thc Induutrial ('omniisbion are 
propositions of law not conclusive upon the appellate court. There are 
some stipulations i11 the record, but we find none covering the vital points 
of the coatrorersy presented on the appeal. All facts relating to the 
controrersy may be considered disputed until settled by proper authority. 
The Illdustrial Comniission has been charged with that  duty and has 
been given sole jurisdiction to find the facts upon the evidence, and there 
is no simpler Ti7ay to express the limitations upon this Court than to 
repeat, in the familiar formula, that this Court is bound by the findings 
of fact made by the Industrial Commi.sion, nliere there is any compe- 
tent evidence to support them. S i s s e n  1 % .  TTrinsto, l-Salem, 206 N .  C., 
888, 893; I I i l d e b r a n d  c. F u r n i t u r e  Co. ,  212 N. C., 100. T h e r e  mixed 
questions of fact and lan  are presented to the Commission, and a con- 
clusion stated involving both, it  n i l l  be presurried that  the question of 
fact was passed upon and found in agreement n i t h  the conclusioli btated, 
and ~vhcre  there is evidence to support tlie finding, the statement n i l l  be 
reviewed only in its legal aspect. 

I s  there any evidence in the record that  the plaintiff sustained the 
injury complained of as "an injury by accident," as required by the 
statute? 

1. The authority of S e e l y  z3. S t a t e s c i l l e ,  212 K. C., 365, and S l a d e  v .  
I I o a i c r y  -lIillq, 209 N .  C., 823, in each of which compensation was 
denied, is invoked as controlling the case a t  bar. This could be so only 
to the extent tliat the cases Mere on all-fours, since tlie _\-rely ( u s ( > ,  5rrprcr. 
and the Sln t le  m s e ,  suprci ,  merely applied well knonn principles of lax 
to tlie circuniqtanccs peculiar to those cases. And n7e think thwe is a 
substantial difference betneen the facts of the case a t  bar and those 
pasqed upon in the cited ease., nhich make the latter inapplicable here. 

I n  thc Slcrde c / t s e ,  snpr t r ,  the Court said of plaintiff: "He n a s  pursu- 
ing the general routine of his enlploynient. Sotliirig unusual or unes- 
pected took place nt tlie mill. The neather was hot, but not excessively 

? 7 

0 .  Ihe  c2.c is free from ' ~ n j u r y  hy accident,' ar this phraw i, ~l-ed ill 
tlic Workliien's C'onilwi1~atiol1 A\ct." -1 s i ~ l ~ i l a r  statmic3nt na. niadt. in 
the J 7 e e l y  cnse ,  s u p r a ,  after careful analysis. 
,l close perusal of tlie evidence in these tn-o cases fully bears out the 

conclusion a t  vhicli the court arrived. TChile we do not attempt a point 
by point comparison betncen these cases and the case a t  bar, there are 
important differences nhich,  in our opinion, distinguish them at critical 
point.. 

I n  the case a t  bar the evidence discloses that  while the operation of 
handling and lifting pipes was done in the ordinary manner, and eren 
that  the plaintiff had lifted pipes in that  way before, two tllings occurred 
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which, taken together, were out of the ordinary, and are sufficient, we 
think, to bring into the transaction the element of unusualness and unex- 
pectedness from which accident might be inferred. I n  this particular 
case, by order of a superior, all other employees e x c e ~ t  plaintiff and 
Sykes were discharged, and these were left alone to do the heavy lifting. 
While Sykes had handled that  type of pipe and perhaps piping of that  
weight before, the plaintiff had not. On the contrary, he mas required 
to lift piping of a type and of a weight he had never before lifted, and 
i t  may be inferred from the testimony of Sykes that this was caused by 
the laying off of all other employees, which left then1 short-handed. 
From the evidence, his effort to lift the pipe was immediately followed 
by an  injury. 

I n  the case a t  bar, there is i n  the foregoing sufficient evidence of the 
interruption of the routine of work, and the introduction thereby of 
unusual conditions likely to result i n  unexpected consequences, and 
these were of such a character as to justify the Indus t r~a l  Commission 
in finding that plaintiff's injury was the result of accident. 

2. As a refinement of their objection to the finding of the Commission 
that the plaintiff suffered an  injury by accident, the defendants further 
urge that whatever injury occurred to the plaintiff must not itself be 
considered as a part of the accident; that  injury by accicent, within the 
meaning of the statute, means injury by an  accident t h ~  circumstances 
and conditions of which are complete outside of the body, and the injury 
must be brought about by the application of some external force. 

The present case does not seem to require a discussion of this conten- 
tion, since we think the evidence'justified the Industrial Commission in 
finding that the injury sustained by the plaintiff was an  injury by acci- 
dent in which the fortuitous and unexpected happenings arose from the 
changed conditions in which the plaintiff was required to work. But the 
Court is not prepared to say that there arc no conceivable conditions 
under which the breaking down of body tissues might not, become a con- 
stituent element of accident under the present statute. We leave that  
question to be determined when directly presented upon the record. 

3. Perhaps because the origin of a particular inguinal hernia is often 
baffling to the surgeon, and he is sometimes at a loss to know whether i t  
is an old condition or one of recent origin, and perhaps also to give assur- 
ance that awards are made only in  cases of undoubted merit, the statute 
requires that  to be compensable the hernia must have appeared suddenly. 
The defendants contend that since the examination of Dr.  McEachern 
on the day after the alleged injury showed only an  enlarged left inguinal 
ring and no actual protrusion through i t  of any "organ or part," and 
since it was as much as 18 days later, upon the examination of Dr. Pau l  
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Neal, a hernia was found, the hernia did not appear suddenly as re- 
quired by the statute, but gradually developed during this period. 

We note that  Dr. McEachern testified that  plaintiff came to him com- 
plaining of pain in the lower left quadrant of the abdomen after having 
lifted a heavy body. H i s  examination showed an  enlargement of the 
inguinal ring and a bulge of the abdominal wall, most marked in that  
region. H e  strapped the left side and prescribed. the nearing of a t r u v  
-a device commonly used to prevent the protrusion of the intestine or 
other part  through the ring. H e  further advised an  operation. Not- 
withstanding the restraining bandages, 18 days later Dr. Pau l  Neal 
found hernia, according to the strictest medical definition-an actual 
protrusion through the left inguinal ring. Of course, i t  did not "sud- 
denly" appear a t  this exarriination. I t  had been there some time before 
-how long we do not know. At  a subsequent later examination by 
Dr. Kemp Neal, as testified by Dr.  Kemp Neal, there was a real hernix, 
but the hernia sac would disappear on cessation of strain. Thus, i t  
appears that  a continuous protrusion is not necessary to constitute 
hernia, a t  least in its early stages; otherwise, the Industrial Commission 
might be baffled with the problem "now you have it and now you don't." 
I t  is to be noted, too, that  Dr. RIcEachern did not attribute the bulge 
around the left inguinal ring to inflammation or swelling. 

From this evidence i t  is difficult to avoid the conclusion that plaintiff 
was a t  the time he went to Dr.  RlcEachern, the next day after the acci- 
dent, suffering from a lesion in the vicinity of the left inguinal ring, 
and the process of protrusion down through the injured inguinal channel 
had already set i n ;  and Dr .  McEachern recognized the necessity of 
immediately applying the usual device used in cases of hernia. The 
exact time when the actual protrusion of the parts took place is not 
definitely known. I t  was some time in  the short period between 13 Octo- 
ber and 31 October. The real injury suffered by the plaintiff was the 
lesion or condition brought about, by reason of which the abdominal - , " 

walls can no longer retain the viscus, and a statute evidently devised to 
secure plenary evidence of the existence of hernia should be satisfied 
with its appearance in the manner indicated in the testimony, and we 
think the Industrial C'ornrnission was justified uvon this evidence in 
concluding that  the hernia appeared '(suddenly" within the meaning of 
the statute. 

We find no error in the judgment of the court below, and it is 
Affirmed. 



I N  THE SUPREME COURT. 

(Filed 23 Sovember. 1938.) 

1. Mortgages § 31a- 
C. S.. 437 ( 3 ) ,  barring an  action to foreclose a mortgage or deed of trnst 

after the lapse of ten years from the maturity of, or the net pnynlent on, 
the indebtedness when the mortgagee or trnstor remai1.s in possession, 
applies only to actions to foreclose, and the statute must be pleaded. 

2. Mortgages § 32e- 
C. S.,  2689, barring the exercise of the power of sale contained in a 

mortgage or deed of trnst af ter  the lapse of ten years f r ~ m l  the nmtlirity 
of, or last payment on, the intlebtedne-s when the mortwgor or trustor 
remains in possession, need not be pleaded, but constitutes n direct prohi- 
bition of the esercise of the poner. 

3. Mortgages § 32a- 
Foreclosure by esercise of the power of sale is in df>rogation of the 

conimon law and is regarded with jealousy by the courts. 

The execution of deed to the successful bidder a t  the sn e is an  essential 
element of foreclosnrc by esercise of the pan-er of sale, nld the right to 
(.011v(~y is inc.lntl(d ill the lwwcr of % ~ l r .  ant1 thc, t~xrrciw of the poner ii: 
not completed until deed is esecuteil. 

5. Mortgages 8 32e- 
('. S.,  2,78!), must 11e c.ol~strlied ill the> light of its 111irposc~ to l ~ r o ~ i t l t .  ; IS 

complete n bar to the esercise of the power of sale as is provided by 
C .  S.. 437, agninst foreclosure by action, and the statute must be construed 
stricatly : ~ p : ~ i ~ ~ s t  the exercise of tlie 1)owcr : I I I ( ~  a l l  tlolil~t r rsolwd ill favor 
of the trnstor. 

6. Same--Each essential step in t h e  rsc.rcise of the power of sale must be 
completrcl before the bar of the statute. 

Since the execution of deed to the snccessfnl bidder is an  essential step 
in foreclosurc~ by esercise of the power of s:llc, the stntute, C. 8.. 2589, 
bars the esecution of the deed to the successful bidder oi: to his assignee 
aftcr t l ~ c  csl~ilxtioll of the statutory lwriotl v'llnl thc mortg:Igor or trnstor 
rc.n~;iills in ~ ~ ~ s s e s s i o n .  ~lot~vi t l is t :~l i ( l i~~g that tlle anction s ; ~ l c  m1y have 
hcen 11c.ltl prior to t l ~ c  lrnr of tlie statutc. 

5 .  Mortgagrs 3 41- 

Lkcd of 1 1 1 ~  trustee. in wl~icli the last and higheqt bitlder a t  the sale 
joins to convcy his intt~rest, ~ T . C I I  if con~tnlet l  as an a s s i ~ ~ ~ m e n t  of the bid. 
conveys no title \vhen csc~cnted aftcr thc hnr of the tell-year statntc. 
C. S., 23811. 

8. Contracts H- 
I'trtinent public statutes in force a t  the time of the esr,cntion of n con- 

tract are  controlling. 
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A P P E ~ L  by defendant from Gmrly, J., at Spring Term, 1938, of 
PAMLICO. Reversed. 

Tlle plaintiff brought an action in ejectment to recorer of the defend- 
ant  a tract of land of which he alleges he was owner in fee, and of which 
defendant was in possession. 

Tlie plaintiff claimed to derive title through foreclosure of a deed of 
trust executed by defendant. On the trial he introduced a deed from 
%. V. Rawls to Caesar H. IIinee ant1 Florence IIines-the latter this 
defendant-conreyi~ig the premises in fee; the deed of trust above men- 
tioned. dated 21 January,  1921, from Caecar Hines and wifc, Florence, 
to IT. J .  S~van ,  trustee, to secure a note made to Nrs .  H. J .  Kcimedy, 
d u ~  1 6  S o \  cmber. 1921 ; a record from the Book of Sales of the office of 
the clerk of the Superior C70urt showing a foreclosure sale under tlle deed 
of trnqt, made hy S v  an, trustee, 2 September, 1930, at wliicli II. G. Swan, 
brother of the truqtrc, n a s  last and highest bidder at the 1)urcha.e price 
of $1,300. Plaintiff then introduced a deed of T. J .  Swan, trustee, and 
11. G. S n  an to Gurney P. Hood, Commissioner of Banks, dated 30 -\pril, 
1936. This dcwl pnrports to he based on the forecloslire sale under the 
power of sale contailled in the original trust clced, and 11. G. Swan joins 
in tlle deed for tlle "purpo\e of conveying any interest he got in the land 
by virtue of his said bid." (V'e are using the language of the record, 
as the deed itself is not given as an exhibit.) There follon-ed a decd of 
Gurney P. Hood, Conmli4oner  of Banks. to J. T'T. Cov ell, and :I deed 
of C'o~vell and v-ife to plaintiff. 

Mr. J .  Swan testified for plaintiff that he procured his brother to  bid a t  
the salc; and a i  to the purchase price said : "I n c \ c ~  took a noic. from 
rnr brother, I I i ~ g h  Swan, for the $1,300 purchase price item. I rc~portccl 
it aq a note, and Florence I-Iines rcfuwd to varatc tlic property, and no 
note n as gircn, hut put the note nndcr my  inrwltory nercr paid. I 
intended to c~ollect it." 

r 3 l h c r e  n a s  e\itlence relating to the paynlent or nonl):tyment of the 
p u ~ ~ l i a e e  price by 11. G. Snali. and eritlence relating to tlle lioicn i i t l c c  
of the tramactions in7 o l ~ e d  in the allcged forecloiure. nhich are n ~ t  
relevant to this opinion. 

The eritlcncc illon etl tllat defendant had becii in uninterrupted poses- 
sion of the prenliws donn to tlle time of trial. 

SFAWI:LL, J.  It is not necessary for us to  e x a n h e  into the form and 
legality of the attempted conveyance by T. J .  Swan, trustee, and 11. G. 
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Swan, to Gurney P. Hood. I f  the transaction could be considered for- 
mally sufficient, the grantors had no power at that  late date to make the 
conveyance. 

N o  deed to H. G. Swan. the successful bidder a t  the fxeclosure sale, 
mas ever made; and while we do not question the right of a successful 
bidder to transfer his bid with proper observance of ihe formalities 
required in conveying an interest in land, the fact remains that  no con- 
veyance mas made by the trustee until 30 April, 1936, nearly fifteen 
years after the due date of the note secured by the deed of trust, and, 
of course, more than ten years after the said note was subject to the bar 
of the statute of limitations under C. S., 437. 

Consolidated Statutes, 437-the ten-year statute of limit ation-applies 
to actions for foreclosure of a mortgage or deed of trust and not to fore- 
closure under a power of sale. Jliller c. C o n ,  133 N .  C'., 578, 582, 45 
8. E., 940; Cone c. Hya t t ,  132 N. C., 810, 44 S. E., 678. 

"437. Ten Years. . . . 3. For  the foreclosure of rz mortgage, or 
deed in trust, for creditors with a power of sale, of real property, where 
the mortgagor or grantor has been in possession of the property, within 
ten years after the forfeiture of the mortgage, or after the power of sale 
became absolute, or within ten years after the last payment on the same." 

To take benefit under such a statute, it must be pleaded. This is 
always possible, since the institution of the action provides the forum. 
There is no such forum provided in which to stop the (exercise of the 
power of sale on a stale claim, and perhaps it was for this reason that  
Consolidated Statutes, section 2589, was enacted. This reads as follows : 

"2581). Real property; power of sale barred when foreclosure barred. 
-The power of sale of real property contained in any mortgage or deed 
of trust for the benefit of creditors shall become inoi~erative. and no 
person shall execute any such power, when an action to foreclose such 
mortgage or deed of trust for the benefit of creditors would be barred by 
the statute of limitations." 

This means, of course, that  the power referred to in the statute must 
be exercised within the ten-year period following the maturi ty of the 
note, 01. from the last payment thereon. The evidence here shows no 
payment or other transaction which would take the note out of the bar 
bf the statute of limitations, counting from its maturity. 

Section 2589 is not a mere statute of limitation. ant3 need not be 
pleaded by a party whose rights may be affected. I t  simply destroys, by 
direct prohibition, the authority of any power of sale made in the mort- 
gage contract or conveyance. Jenkins v. Gr i f in ,  175 I T .  C., 184, 95 
S. E., 166; Meadows CO. v. Bryan,, 195 N. C.! 398, 142 S. E., 487; S e r l s  
v. Gibbs,  205 N. C., 246, 171 S. E., 56;  Piano Co. 1,.  Locen, 207 N. C., 
96, 101, 176 S. E., 290. 
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d comparison of the dates above listed shows that  the land was sold 
a t  public aurtion under the power of sale on 2 September, 1930, which 
was within the ten-year period during which the powers created in the 
trust deed might be exercised, and bid in for Hugh Swan. 

The trustee's deed, as stated, was not executed until about fifteen years 
after the maturity of the note. 

I t  is contended by the plaintiff that  the auction sale which took place 
inside of the ten-year period was a sufficient exercise of the power of 
sale to take the case out of the operation of C. S., 2589; or, if not so, 
Hugh Swan having become the successful bidder, with the right to 
enforce specific performance. the statute is thereby indefinitely suspended 
in deference to that  right. We cannot accept either proposition as law. 

We think we must construe C. S., 2589, in the light of its purpose, 
which appears to be to give as complete relief against foreclosure by 
power of sale as has been given against foreclosure by action, in the 
statute to which it refers-C. S., 437. 11 further principle of construc- 
tion which we think applies g r o w  out of the nature of foreclosure under 
a power of sale and the jealousy with which i t  is regarded by the courts. 
I t  is said to be in derogation of the common law and the statutes relating 
to i t  are the subject of strict construction, Wiltsie on Mortgage Fore- 
closure, 4th Edition, section 833. I t  is not favored in the law, and its 
exercise by the mortgagee "mill be watched with jealousy.'' 41 C. J., 
section 1342, page 924; Alexander v. Boyd, 204 N. C., 103, 167 S. E., 
462 ; Snnderlin 7>. C'ross, 172 N. C., 234, 90 S. E., 213 ; Eubnnks 2;. Rec- 
fon, 158 N .  C., 230, 75 S. E., 1009; Fleming v. Burden, 127 N .  C., 214, 
37 S. E., 219. I t  is clear, we think, that  where reasonable doubt exists 
as to the interpretation of the statute in relation to the exercise of such 
a power, the statute should be strictly construed against such exercise of 
power and the doubt resolved in favor of the holder of the equitable title. 

1. Foreclosure by action a t  law and foreclosure under power of sale 
each consist of a series of procedural acts linking into each other and 
leading to a like result. I n  foreclosure through the court, the statute 
definitely picks out the step in the procedure which will bar the running 
of the statute-the issuing of a summons or commencement of the action. 
Since the statute with which we are dealing here is, as we have seen, not 
a statute of limitations which might lend itself conveniently to such 
particularity, but one which operates on the power generally, it must 
follow that  no act properly included within that  power may be per- 
formed after the statute has become effective in withdrawing or prohibit- 
ing the exercise of the power. 

The purpose of foreclosure either by action a t  law or under a power 
of sale is to divest the grantor in the instrument, the creator of the 
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power of sale, of all title to the property conveyed, and transfer the title, 
both legal and equitable, to the purchaser, in order th:~t the property 
given in security may be converted into a fund to be applied to the debt. 
Conveyance is as necessary to complete foreclosure under a power of sale 
as it is to complete foreclosure & action a t  law, and 211-the separate 
grants of power looking to foreclosure in  the power of sale must be 
included under that  label. Such foreclosure is not completed by the 
auctiou sale, and the receipt of a successful hid, since this could at most 
merely give rise to an  executory contract of sale, nor is the power of sale 
then fully exercised. 

Interpreting a Massachusetts statute whicli provided that  the right of 
redemption should continue '(until the land has been sold pursuant to the 
power of sale contained in the mortgage deed," i t  is said in Beal v. Aftle- 
boro Siwings Bank, 142 K. E., 7S9, 790 (Naus.) : "The words 'sold pur- 
suant to a power of sale' have been construed to mean an  executed sale 
as distinguished from a mere contract of sale. Referring to these words, 
i t  mas said in Tt'ay v. -lIullctt, 143 Mass., 49, 53, 8 N. E , 581, 583, this 
clause was 'evidently enacted for the purpose of fixing the time when a 
foreclosure is complete, under the execution of a power of sale in a mort- 
gage.' " Whereupon, the Court concluded: "The auction sale mas in 
effect a mere contract of sale. The sale was not executed until the deed 
was delivered, when the title passed to the purchaser. ' Citing Fa l l  
Riccr Savings Bank v. Sullivan, 131 Nass., 537; Dennetf v. Perkins, 
214 Mass., 449, 101 K. E., 994. We think this is a clear expression of 
the l a y  in this State. 

The designation "power of sale" is aptly applied to ha t  method of 
foreclosure, since conveyance is essential to its full exercise, and, of 
course, to foreclosure. So, i t  has been held that  even though the power 
of sale does not mention conveyance, such converance is incident to its 
esercise. "The power to exercise a convexance under a sale by virtue 
of a pon-er of sale will be inferred as a necessary incidmt, though not 
expressed in the power of sale." Jones on Mortgages, 8th Edition, 
section 2431; I ly~rtaj l  1 % .  U e c e r e l c ~ ,  63 X. C., 624. The word "sale" or 
"sell," as including thc power to convey, has been used without question 
in nills and deeds containing a power almost iinmemorially-certainly 
long before this derice made its advent in the field of mortgage fore- 
~ l o ~ ~ i r e .  1 '0 l~ '~ l l  7'. JTTood, 149 2;. C.. 2 3 5 ,  239, 62 S. E., 1071. The 
powcr of sale referred to in the statute, and the power upon wliich the 
statute operates, is not, therefore, merely the power to effect the execu- 
tory contract or sale by advertising and "selling" a t  p u b i c  auction, but 
the power to transfer the property to the purchaser by observance of the 
legal steps provided by law, and the prohihition of the statute is not 
deferred by its partial exercise. 
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2. Fo r  these reasons, n e  do not t l ~ i n k  that  the position of the plainti8 
is made any better if we concede that  IIiigh Swan, through whonl he 
derives his title, TI-as the successful bidder at the auction sale and a t  that 
time in position to demand hpecific performance. The contract betneen 
tlle partie> can neither rel)eal nor suspend the statute. Pertinent public 
statutes affecting them must he read into the contracts to ~vhich  they 
apply or, a t  least, such contracts must be unclerstood to have been made 
in contemplation of the law. H o o d ,  C'otnr., c. Sirnpso,l ,  206 S. C., 748. - w - 
r n i ,  175 S .  E., 103 ;  a l l e .wn t l c r  1' .  B o y d ,  srrprcl; B a t c r t ~ a n  c. S i e r r e l t ,  
201 h-. C., 59, 61. 62, 159 S. E., 14. 

We conclude that  the prol~ibition in the statute is effective against 
any attempted conveyance by the mortgagee or trustee after the lapse 
of ten years from the maturity of the last p a p e n t  upon the note, not- 
15ithstanding that  the auctioll ,ale nns  had within thi.; period. 

The deed of IfT. J .  S\v:~n to Hood, Commissioner, having been made 
after the expiratio11 of such period, is therefore void, and plaintiff 
derived no title therefrom by tncsnr conreyance. Defendant's motion 
for nonsuit should have been allowed. 

The judgment is 
Reversed. 
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APPEAL by claimant from H a m i l f o n ,  J., at  October Term, 1938, of 
MECKLENBURG. Affirmed. 

W i l s o n  If. P r i c e ,  S r . ,  f o r  c l a i m a n t ,  a p p e l l a n f .  
J .  F .  F l o w e r s  a n d  1.7. C.  G i n f e r  for  d e f e n d a n t s ,  appellees.  

SCHEXCK, J. This is a proceeding under the Nor th  Carolina Work- 
men's Compensation Act, chapter 120, Public Laws 195!9, and amend- 
ments thereto, North Carolina Code of 1935 (hfichie), sections SO81 (h ) ,  
et  seq. The claimant, George Murray, was injured on 10 July,  1931, 
by an  accident ( a  fal l)  arising out of and in the course of his employ- 
ment by the Nebel Knit t ing Company, and suffered severe contusions and 
sprains of the right thigh and sprain of muscles of the lower back. The 
hiaryland Casualty Company is the insurance carrier. 

The claimant after proper hearings was awarded compensation by the 
Commission for total disability for SS weeks, and for 50 per cent partial 
disability for 212 ~vceks, making a total period of 300 week.. . -2 few 
weeks before the expiration of the 212 weeks, namely, on 22 March, 
1037, the claimant filed a petition to reopen the case ant1 requested the 
Commission to modify its former awards, and to find t h , ~ t  the claimant 
had been totally disabled since he was first injured and to make an  
award allowing him full compensation for total disability for an  addi- 
tional 100 weeks. After hearings on 18 May, 1937, and on 25 February, 
1938, the hearing Commissioner found the following facts : 

"1. 'The parties to this cause are bound by the provisions of the 
Workmen's Compensation Act. The  Maryland Casualty Company is 
the insurance carrier. 

"2. The agreement entered into by the parties to this cause and re- 
ferred to in  the history of this case, on 25 August, 1931, speaks the t ru th  
as to the occurrence of the accident, the average weekly wage, etc., and 
compensation under this agreement either for total or permanent partial 
disability has been paid in the amount of about $2,100 and medical and 
hospital bills in the amount of about $185.00. 

"3. The plaintiff has been paid compensation for total disability for 
a period of 88 weeks. H e  has been paid compensation for a period of 
212 weeks for partial disability, making a total of 300 weeks. Compen- 
sation for partial disability for some three to  seven weeks, the amount 
unpaid when the claimant requested his last hearing on 22 March, 1937, 
has been paid following the hearing a t  the request of the Commissioner, 
and without prejudice to the rights of the plaintiff since the defendants 
admitted owing him the few weeks' balance and since the plaintiff needed 
the money. (Let's bear in mind that at the time of the last request for 
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reopening in this case the plaintiff had due him just a few weeks com- 
pensation under former awards.) 

"4. From the physical point of view based on testimony and reports 
of doctors who have examined and treated this plaintiff, there has been 
no change in his physical condition. H e  is a t  this time 50 per cent 
disabled and has been 50 per cent disabled or about 50 per cent disabled 
during the past several years. 

"The plaintiff has made an  effort on two occasions to mork during the 
past four or five years. H e  was unable to do any heavy work and barely 
able to do the work undertaken. ( H e  tried to cook for a qhort while and 
he picked u p  trash and did yard work for a Charlotte lawyer on one 
occasion.) 

"5. The plaintiff lias not been able since he was injured to carry on 
continuonslJ- a substantially gainful occupation. I Ic  tias not been able to 
compete in the labor market with men physically sound. H e  has been 
handicapped a t  least to the extent of 50 per cent on account of his physi- 
cal disability. 

"6. The plaintiff lias earned only $6.00 at nork  during the past four 
or five years. 

"7. The plaintiff has not been as industrious in seeking work as was 
Mr. Smith in Smith v. Swift d2 Co., 212 N. C., 608. 

"q. 'I'l~ere ii: eridence in the record that thc plaintiff has been totally 
disabled except for the few days' mork he did immediately following the 
accident, since he was injured in July,  1931. The greater weight of the 
evidence, ho\vcvcr, from the medical experts persuades us to find that  
the plaintiff has been no more than 50 per cent disabled since 1 Nay,  
1931." 

Upon the foregoing findings, the hearing Commissioner concluded as 
a matter of law: "Taking into consideration Smith v. Swift d Co., 
212 N. C., 608, the plaintiff is again totally disabled in our opinion 
and we believe sufficient findings have been made to warrant  kuch a con- 
clusion. H e  hasn't earned any money. H e  can't compete in the labor 
market. H e  has been paid 300 weeks. We believe he is entitled to be 
pait1 conll)enqation for total disability for an additional 100 weeks, mak- 
ing the total 400 neeks provided in such cases under the provisions of 
our act," and entered an award directing the defendants "to pay the 
plaintiff compensation for total disability beginning when the last pay- 
nlents were made for partial disability and to continue to pay for total 
disability not to  exceed 400 weeks, lcq, the 300 neeks nhich  has already 
been paid." 

Upon appeal by the defendants to it, the Full  Commission adopted the 
finding.. of fact and conclusions of law of the hearing Commissioner and 
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affirmed the award made by him. From this action of the Ful l  Commis- 
sion tlie defendants appealed to the Superior Court. 

Upon the appeal to it, the Superior Court adopted the findings of fact  
but reversed the conclusions of law of the Full  Commission and entered 
judgment that  "the award of tlie Industrial Commission in this case be 
vacated and set aside, and an  entry or order by the Cominission be made 
in coi~formity with this judgment," to which judgment the claimant 
reserved exception and appealed to the Supreme Court. 

The question presented by this appeal is n-hether tlie 12ase is governed 
by sec. 29 of ch. 120, Public L a m  1929 (N. C. Code, 1935 [Michiel, 
sec. 8081 [kk]) ,  or by see. 30 of cli. 120, 'Public Laws 1929 (N. C. Code, 
1935 [Michiel ,  sec. 8081 [ll]). 

The former section (sec. 29) reads: "Where the incapacity for work 
resulting from the injury is f o f n l ,  the employer shall pay, or cause to be 
paid, as hereinafter provided, to the injured employee during such total 
disability, a weekly compensation equal to 60 per centunl of his average 
weekly wages, but not more than eighteen dollars, nor less than seven 
dollars, a week; and in no case shall the period covered by such com- 
pensation be greater than f our  h7rndrcd weeks, nor shall the total amount 
of all compensation esceed six thousand dollars . . ." 

Tlie latter section (see. 30) reads: " E x c ~ p t  a% ot11w~:ize provided in 
the next section hereafter, where the incapac.ity for ~vork  resulting from 
the in jury  is ptrr f in l ,  the einployer shall pay, or cause to be paid, as 
liereinafter p r o d e d ,  to tlie injured employee during siwh disability, a 
weekly compensation equal to 60 per centum of the diiference between 
his awrage  ncekly wages before the in jury  and the awrayc  ncekly wages 
~rliicli lie is able to earn thereafter, hut not more tlian cirrhtcen dollars 

u 

a week, and in no casc shall the period cowretl by such c~on~peneation be 
greater tlian fhrce hirndrcd w c k s  from the date of injury. I n  case the 
partial disability begins after a period of total disability. the latter 
period shall be deducted fro111 tlie masimula period herein allo~ved for 
rjartial disabilitv." 

I t  i i  apparent from the findings of fact illat tlie claimant v a s  being 
paid under tlic provisions of sec. 30, cli. 120, Public Laws 1020, for 
pwt ia l  disability, 011 22 March, 1937, wlien he filed his last petition to 
reopcu the casc and to increase tlics c.oinpcn,cation prm.ionsly awartlctl 
up011 rlw baqis of partial disability to compensation upon the basis of 
total disability for an additional 100 xeeks. The only niethod by ~vhich 
t.nch a change in the a~va rd  could he made is that provided by see. 46, 
cli. 120, Public L a m  1920 (X. C. Code, 1039 [Michiel, see. 8081 
[bbbj ). nliicli reads: "Upon its own motioii or upon thz application of 
any party in interest 011 t l ~ c  grounds of a rhccic,qc i t t  c o u d ~ f i o ~ ~ .  the Indus- 
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award ending, diminishing, or i u r  rctrairig the  compensation previously 
awarded, subject to  tlle maainiuni o r  m i n i ~ n u m  provided i n  this article, 
and shall immediately send to the porties a copy of the  a n a r d .  . . ." 

I t  is clcar f r o m  the s tatute  tha t  before the Commission niay re r ien  
a n y  a v  ard,  " a d  on such review make a n  award . . . increasing the  
conipensation p r e r i o u 4 y  awarded," there must  exist "a change i n  condi- 
tioll." F r o m  the  finding^ of fact  adopted by the Conmlission, n o  
"cliarige i n  coiidition" of the claimant apprars ,  but, oil the  contrary, it  
is found tha t  "there has been no change i n  his  physical condition. I I e  
is a t  thiq t ime 50 per ccnt disabled and  has becn 50 per cent disabled or 
about 30 per cent disabled dur ing  tlle past several years," and "the 
greater  n e i g h t  of the e~ i t l ence ,  honever, f rom the  nledical experts per- 
suade5 u, to  find tha t  the plaintiff has  been n o  more tlian 50 per cent 
disabled iince 1 May, 1931" (evidently nleailt to  be 1033). 

TVc thcrcfore hold that  liiq I Ionor  n a y  correct i n  holding as  a mat te r  
of l a x  ' 'that the facts  found do not ectablish such 'a change of condition' 
of tlic claiinnnt as  to justify a n  a\\-arc1 of conipcnsation 'for total dis- 
ability for  a11 additional one liuntlrctl weeks' o r  f o r  a n y  otllcr t i r ~ ~ c ,  atldi- 
tioilal, hut tha t  tlie c laimant  already has been fa i r ly  cornpen-atcd ~ui i lcr  
tlle proviiions of the JYorknien's Compensation - le t  applicable to 'total' 
and 'partial '  incapacity." 

There  is no conflict i n  our  holding i n  this c a w  a i d  i n  the case of 
S'nlltl~ 1.. S v i f f  cE ( ' ( I . ,  212 x. c., 60s. 111 the  h ' m ~ f l ~  cnsc, a u p t r ,  i t  
appeared f rom the fact.: found tha t  there had been a cliange i n  the con- 
dition of S m i t l ~  i n  llib ability to c,arii \ \ages i i ~ i c c  the l a ~ t  a~varcl,  anti 
therefore the clefmdants ~ r c r c  cntitletl under the appoqitc statutes to h a r e  
the  a u n r d  I~reviously nintic tlimini~lietl .  I11 tlie instant  ca.e, \\liile tlie 
clainlant haq earned only $ G . W  since his in jury ,  it  appears  f rom the 
finding. of fact  tha t  thcre has been no change i n  his eontlition nor h a -  lw 
ever becn more t h a n  30 per cent disabled Gnce 1 May,  1933. 

The  judgment of the Superior  Court  is 
-\Ernled. 

1. Partition g 3: Betterments 3 7- 

Tpoii jit~nernl princ2iples of c q n i t ~ .  recognizecl e w n  prior to the enact- 
m ~ n t  of (1. S.. 6!)0-710. :I tenant in common making improvcn~cnts is cn- 
titled to linve allotted to her in :an actual pnrtitioll the pa r t  of tlic prop- 
erty inlprovctl. :mtl its v:~luc arschstvl :Is i f  110 i~nlrroreme~its bad bceu 
rlmde. 
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Mortgages § 13: Betterments 5 5- 
Improvements placed on the land by a mortgagor l~ecome additionnl 

security for the debt, and the mortgage covers all imprclvements to which 
the mortgagor wonld hare been entitled had the mortgage not been ese- 
cuted, but not those to which the mortgagor wonld not 11ave been entitled. 

S a m c W l ~ e r e  tenant  making improvements owns encumbrrcd and un- 
encumbered interests she is entitled t o  improvemcnt!s a s  t o  unencum- 
bered interest. 

S. owned an undivided one-sixth interest in the locus i n  quo by inheri- 
tance as  tenant in common with the five other heirs. Three of the other 
tenants conveyed their interests to her li~~sbanil,  and n fourth conrcyed 
his interest to her and her husband as  tenants by the rntircty. S. and 
ht.r husband thereafter mortgaged the two-thirds ~~ndivided interest pnr- 
chased from the other heirs, leaving S.'s share by inheritance nnil the 
share of another heir nnei~cumh~red.  After the death of her h ~ ~ s b a n d ,  S. 
made improvements on the land. The mortgage \\-as thereafter foreclosed 
and the property subject thereto purchased a t  the sale by plaintiff. Held:  
At the time S, made the improvements she owned the share which de- 
scendetl to her unencumbered, and another slrare by surrirorship subject 
to the mortgage, with (loner interest in the interests held by her husband 
individually. and upon partition of the property she is entitled to hare  
h t ~  one-sixth interest by inheritance allotted to her with the improve- 
ments and assessed a s  though the improrenients had not been made as  
against plaintiff, purchaser a t  the sale, and the remaining heir, but sub- 
ject, however, to a charge of one-sixth of the value of the improvements 
in favor of plaintiff, since a t  the time of mnliing the improren~ents plain- 
tiff was mortgagor with her husband a s  to the one-sixth interest held 
by them by the entirety. 

Costs $j 3- 
Where it  is determined on appeal to the Supreme Court that claimant 

is entitled to improvements claimed in partition proceellings, claimant is 
not to be taxed with the costs of trial in the Superior Court involving her 
claim. C. S., 1225. 

APPEAL by defendant Car r ie  Str ickland from Thoinpson, J., a t  Sep- 
tember Term,  1938, of FRANKLIX. 

Special proceeding f o r  par t i t ion of land. 
Tht. facts  a r c  substantially these : Upon the  dea th  of Shemuel McGhee, 

seized and  possessed of the  land i n  question s i tuate  i n  F r a n k l i n  County, 
N o r t h  Carolina, ti t le thereto descended to his  s ix  chi ldren:  C. C. 
McGhee, I r a  McGhee, Fonnie  McGhee, H. F. McGhee, and  the defend- 
ants, Car r ie  Str ickland and  V u l a h  May. C. C. XcGhee,  I r a  McGhee 
and  Fonnie  XcGhee  conveyed their  three-sixths undiv ded interests i n  
said land to 11. L. Str ickland,  the  husband of the  defendant Car r ie  
Str ickland,  and  H. F. McGhee conveyed hie one-sixth undivided interest 
to  H. L. Str ickland and wife, Car r ie  Strickland, as  t e n m t s  by  entirety. 
T h e  defendants each now own the  said interest each inherited as above 
stated. 
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On 8 February, 1928, H. L. Strickland and wife, Carrie Strickland, 
for tlie purpose of securing a note due to the Citizens and Coinmercial 
Bank of Franklinton, North Carolina, executed and delivered a deed of 
trnzt to W. L. Lumpkin, trustee, conreying two-third4 undividcd interest 
in the land in queqtion, which txo-thirds interest n a s  ipecifically de- 
scribed as being the shares purchased by 11. L. Strickland and wife, 
Carrie Strickland, from C. C. NcGliee, I r a  hlcGliee, Fonnie McGhee 
and 11. F. McGhee, four children of the late Sllcniuel JZcGhee. H. L. 
Strickland died 13  February, 1932, leaving surviring his widow, the de- 
fendant. Carrie Strickland, arid children as his heirs a t  law. Thereafter, 
on 7 Xay,  1037, a t  foreclosure sale by IT. L. Lumpkin, trustee, under 
said deed of trust, the plaintiff became the purchaser, a ~ i d  the trustee 
executed deed to liim convcyillg the said two-thirds undlridcd interest 
in said land. 

Plaintiff petitions for partition, and that  defendant Carrie Strickland 
account to him for rents for year 1937. The defendant Carrie Strick- 
land. x h o  has been in possession of the land since tlie tlcatli of llrr liu+ 
band, 511 ers that  she has made raluahle improvements upon the land and 
p r a y  that, upon partition, same should be taken into consideration. 
Plaintiff denies her right thereto. 

Thc cause n a s  transferred to the civil issue docket for trial, and was 
tried upon these issucs, which n ere ansn ered by the jury as follov s : 

"I. I) id Mrs. Strickland, the defendant, make any permanent improve- 
nients on tlle land in question subsequent to tlle death of her hubband, 
11. 1,. Srr ickla~~t l ,  on 13 Februaiy, 1932, a i ~ d  prior to tlic mortgage sale 
to l~laintiff on 7 May, l9Xi ? ,\nsv-er : 'Yes.' 

"2. How much, if any, was tlie value of the propcrty suh.tantially 
elillanred by s l~ch  jinprovemenl s ? Answer : '$675.00.' 

''3. Klia t  i i  the arlnual rental value of said property? Answer: 
'$100.00.' " 

I'pon T erdict, defendant Carrie Strickland tendered judgment adjudg- 
ing in part that, 11po11 actual partition, she he allotted land of thr  value 
of $675. and one-sixth in d u e  of the remaining lands, and that  lien 
thereon he declared in favor of plaintiff in the sum of $110.94 for hi3 
share of rents and profits for  years 1937 a i d  193S. The court declined to 
sign the same. Exception. 

Thc~reupon tlle said defendant tendered judgnicnt declaring in part  
that  .be be allottcd lalid equal to one-sixth in raluc of tlie whole tract, 
and that the part so allotted to her include that  part  of the land which 
slip has improved, assessing its value as if no improvements had been 
made. The court declined to bign same. Eseeption. 

The court signed judgment remanding the cause to the clerk of the 
Supei,ior Court of Franklin County and directing that the said clerk 
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appoint three commissioners to divide the land among the tenants i n  
common, allotting to plaintiff four-sixths in value as improved and to 
defrndants Carrie Strickland and Vnlah N q ,  each, one-sisth in value, 
and that  J'. P. Jellkins recover of the deferldant Carrie Strickland the 
sun1 of $110.04 for rents and profits, and of the defendants the costs 
incurred in the trial of the cause in the Superior Court. Defendant 
Carrie Strickland appeals therefrom to the Supreme Court, and assigns 
error. 

11'11 i f c  d ;IItrlorlc for p ln in f i / J ,  ccppellce. 
E d u ' n r d  F .  Gri.@n and Yarborouglr  d? 17nrborolrgk for d e f e n d n n f ,  

appell(7n t .  

WIXBORXE, J. ( 1 )  IS defendant Carrie Strickland, upon the facts 
presented in the record on this appeal, entitled to hare  her share so 
allotted as to include the part on which she has made improvements, 
valuing i t  as if no improvements had been made? (2)  I s  there error 
in tasing defendants ~ i t h  cost of trial in Superior Cour t?  These ques- 
tions are determinative of this appeal, and must be answered in the 
affirmative. 

( I )  I f  one tenant in commo11 makes improvements u ron  the common 
property he will be entitled, upon actual partition, to hzve that  part of 
the property wliich he has improved allotted and assigned to him, and 
its value assessed as if no improvements had been made, if this can be 
done without prejudice to the interests of his cotenants. This equitable 
principle has been applied and is well established in the decisions of our 
Court. P o p e  z.. 1T71zifeltead, 6s N .  C., 191; C o l l c f t  v. H e ~ ~ d e r s o n ,  30 
S. C., 337; S i w n l o n s  v. Fosczre, S1 S. C., 86;  Cox z.. W a r d ,  107 S. C., 
507, I 2  S.  E., 379;  P i p k i n  v. Pipkin, 120 S. C., 161, 26 S. E., 697; 
I I o l f  1 % .  ('ouc11, 123 S. C., 456, 31 S. E., 703; Danie l  c. Dixon,  163 
N. C., 137, 79 S. E., 425; F i s h e r  7'. l ' omzcay ,  171 S. C., 547, SS S.  E., 
887; L n y f o n  v. B y r d ,  193 S. C., 466, 152 S. E., 161;  L k n i e l  z.. P o w e r  
Co., 204 N .  C., 274, 16s  S. E., 217. 

This right was recognized before the enactnlent of the statute relating 
to betterments (Public Laws 1971-72, ch. 147; C. S., 699-710), and is 
not based upon it, but rests upon general rrinciples of equity. J o n e s  
v. C'arlnnd, 55 S. C., 502; P o p e  z.. Sl 'hitehend, s z ~ p r u ;  I I o l t  v. Couch ,  
s u p r n ;  L o y f o n  z.. B y r d ,  supra .  

TVhile it is conceded tha t  this principle i3 too nel l  imbedded in our 
law to admit of debate, appellee contends that  it is not here applicable 
for that  at the time the improvements were made by the defendant 
Carrie Strickland the relationship of mortgagor and mortgagee existed 
between her a i d  the trustee under ~v110111 he claims. and that the right 
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for claim for betterments is not conceded to mortgagors as against mort- 
gagees. I Ie  relies upon tlie c a w  of TT7hirrlon z.. J foorr ,  S-k S. C.. 479; 
B c l r i r ~  1 % .  P n p e r  Co., 123 S. C'., 13>, 31 S. E.. 655: I,iryfo11 2..  Byrrl, 
supra. 

These cases enunciate the well settled principle that  if a mortgagor, or 
aayone standing in his place, enhances the ralue of the niortgagetl prem- 
ises by inlprorernents, they become additional security for the debt. anti 
the mortgagor can only claim the sn~splus, if any, npo11 the mortgage sale 
being made. after satisfying tlie debt. Broic 11 1.. Land  B o n k ,  213 S. C., 
594, 197 S. E., 140. 

111 Bclr ijl 1.. Picper (lo., st/l~rrr,  it is caicl: " T l ~ e  g m ~ r a l  rule i+ tliat 
nhatel-er inlprorenlent. a nlortgagor ~ , u t ,  upon the mortgaged 1 , ropr ty  
i1lm.e~ to the benefit of the mortgagee, or, more clearly speaking, is 
additional security for the debt. But  fhia i s  upon 1 1 1 ~  idri! fllilf f h e  
morfgtrgor 1 s  c r f  leccsl f h c  eqrr/ltrblc oli itrr o f  fltc f c e  in f h c  ltrilcl, tltat lie 
is entitled to the legal as nell  as equitable title upon the p y m e n t  uf the 
debt, and that such improrcments are his and are ~ n a d e  for hi,\ h i c f i t ,  
and that they increase the value of his property." (Italics ourh.) 

The first headnote epitomize-; the holding of the Court in the Ilell 171  

cuse, supra,  in this language: "A mortgagee is entitled to ererytliing con- 
veyed tliat belonged to the mortgagor a t  the time, a d  to any irllpro~c- 
ments placed upon the property 4nce that  time, that  the mortgagor 
would be entitled to if the property had not been niortgagetl; but the 
mortgagee is not entitled to improrements that  tlie mortgagor nould 
not hare  been entitled to if the property had not been mortgaged." 

Applying this principle, n h a t  tlien ~ o u l d  hare  been the right of Carrie 
Strickland, upon partition proceeding, with respect to the improrc~iiciits 
placed by her on the comnlon property, if there vere  no lien of deed of 
t rus t?  

I n  considering this question it is iniportaiit to note the status of the 
title after the death of H. L. Strickland vhen  thc improren~entc vere  
made. 17p011 his death the three-sixths undiridccl intere-t nhicli he 
onnrd in t l i \ i dua l l~  desccndetl to his eliild~wi, A1forior~ I .  T , i ~ m i , ~ r  (lo., 

175 S. ('.. 163. 100 S. E. ,  322, subjcet to the right of t l o w ~ .  of his 
r i d o ~ v ,  Carrie Strickland-all subject to the lien of the deed of t rus t ;  
and the one-sixth undi~idecl interest held by him and his n ife. ( larr ie 
Strickland. by entirety, rested in her hp surrirorship, subject also to the 
lien of the deed of trust. At tliat time Carrie Strickland and T'ulah 
X a y  each onned, unencumbered, the one-sixth inherited by tliem from 
their father. 

I f ,  tlien, there nere  no deed of trust, Carrie Strickland, under the well 
settled equitable principle, n o d d  hare  the riglit as agai1i.t the children 
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of H. L. Strickland and as against Tu lah  May, her co-owners, to have 
allotted to her two-sixths of the land, including the par t  improved, 
valued as if no improvements had been made. P o p e  v. W h i t e h e a d ,  
s u p r a ,  and other cases above cited. But, there being a deed of trust 
which affected the one-sixth she acquire6 by survivorship, and of which 
she was the equitable owner of the fee, she loses her right to improve- 
ments to the extent that the improvements made increased its value. 
Wll r r r fon  v. J Ioore ,  s u p r a ;  B e l z i n  v. P a p e r  Co.,  s u p r a ;  L a y t o n  2. B y r d ,  
supra .  Yet she is entitled to the benefit of improrements in so f a r  as 
the other three-sixths covered by the deed of trust and the one-sixth 
owned by her codefendant are concerned. The improvements increased 
the ralue of the whole property. The jury having assessed the value 
of the inlprovcments a t  $ 6 7 5 ,  the improved part  of the land which 
defendant Carrie Strickland is entitled to hare  assigned to her is rightly 
chargeable in favor of the plaintiff with one-sixth of that  amount. 

Plaintiff insists, however, that  the decision in L a y f o ~  2). B y r d ,  s u p r a ,  
is conclusire of the case in hand and bars any right of defendant Carrie 
Strieliland to compensation for the improvements. An attentive esami- 
nation of the facts in that  case, ho~rever,  reveals marked difference from 
the facts here involved. Byrd, after taking title from R. L. Godwin, 
H. Fleishman and B. Fleishman. tenants in common, when there was an  
outstanding deed of trust duly registered against the Godwin interest, 
made improvements upon the land. Layton bought a t  the sale under. 
foreclosure of this deed of trust. I n  partition proceeding Byrd de- 
manded allotment of his interest to include the improved portion valued 
in its unimproved condition. Adanzs ,  J., speaking for the Court, said:  
"Byrtl made the improvements on the land after he had received their 
deed and had succeeded to their rights. At  this time he was the sole 
owner of the land, subject to the lien of the mortgage. There was no 
co-owner against whom he could assert the equity on which he now 
relies. H e  and the mortgagee were not tenants in common." I n  the 
instant case, a t  the time the improrements were made there were co- 
owners against whom Carrie Strickland could have asserted her equitable 
right. 

( 2 )  The right asserted by Carrie Strickland for the value of improve- 
ments being here sustained, she is not to be taxed with the costs of the 
trial in Superior Court involving her claim. C. S., 1225. 

The judgment below will be modified in accordance with this opinion. 
Xodified and affirmed. 
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STATE r. VICTOR KELLER. JESS KELLEIt, LIZZIE KELLEIt, JASIE 
CLISE. CHARLIE COFFET. .%NU FATE SUMJIERIJS. 

(Filed 23 S o ~ e m b e r ,  1938.) 
1. Statutes 5a- 

I f  the meaning of a statute is in doubt, reference may be had to the 
title and contest as  legislatire declaratio~is of the purpoie of the act. 

2. Robbery # I b D e f e n c l a n t s  threatening use of firearms mus t  have pos- 
session of weapons in orclrr to  be y i l t a .  of "robbery with firearms." 

The purpose and intent of ch. 187, Public Laws of 1929 (C.  S.. 4267 
[ a ] ) ,  is to proride for more seyerc punishment for the commissio~~ of 
robbery with firearms, and other specified weapons, tllnn is p rcwr ikd  
for common law robl~ery, and construing the title and context of the 
statute together to ascertain the legislatire intent. i t  is he ld  that posscs- 
sion of firearms or other of the specified weapons is necessary to con- 
stitute the offense of "robbery with firearms" under the statute, and it  is 
reversible error for the vourt to refwe to so instruct the jury in :record- 
ance with defeudants' prayers for special instructions npon evidencr tend- 
ing to sllorv that defendants songlit to malie their Tictin1 beliere they had 
firearms, and threatened to m e  same, Irut that they actually carried no 
weapon. 

APPEAL b y  defendants Victor  Keller, Jess  Keller,  Lizzie Keller, J a n i e  
Cline, and Charl ie  Coffey, f rom Olire ,  .I., a t  , lugnst Term, 1935, of 

Criminal  action on indictment charging defendants with robbery with 
firearms of one Montreal  Beach. Publ ic  L a w  1920, ch. 157;  C. S., 
4267 ( a ) .  

T h e  defendants pleaded not guilty. 
T h e  prosecuting xvit~iess, N o i ~ t r e a l  Beach, SO years  of age, testified 

t h a t  on 30 J a n u a r y ,  193S, the  defendant Victor Keller and one Roy 
A n d r e w  came into his house la te  a t  n i g h t ;  t h a t  Keller took him by one 
a r m  and  said t h a t  he  had  a pistol and would kill h i m  unless lie turned 
ore r  his money. Beach fur ther  t ez t i f id  : "I was s tanding by the litt le 
table drawer when they took the $20. . . . H e  put  something against 
the  side of m y  head, xi-hich he raid Tras a pistol, and  knocked me two or 
three times with his fist. . . . I didn't  see a pistol. H e  hit niy liead 
and  said i t  was a pistol." 

T h e  State's witness, R o y  h d r e u s ,  who with his wife pleadetl guilty, 
turned State's e ~ i d e n c e  and implicated other t l ~ f e n d a n t s  i n  the alleged 
robbery, testified : T h a t  T ic tor  Keller knocked Beach f a r  enough to 
open the  door, and argued with h i m  but  did not b a r e  a n y  gun.  "He just 
stuck his  finger u p  to his head." 

Verd ic t :  Guil ty  as to  Victor Keller,  Jesq Keller, Lizzie Keller, J a n i c  
Cline and Charl ie  Coffey. S o t  gui l ty  as  to  Summerl in.  
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Judgment : I ~ n ~ r i s o n n i e n t  in the State's Prison at :Raleigh at hard 
labor for terms as fo l low:  As to Victor Keller, of not less than seven 
nor niore than nine years;  as to Jess Keller and Charlie Coffey, each, of 
not less than six nor more than eight years;  and as to Lizzie Keller and 
Janie  Cline, each, of not less than five nor more than swen years. 

These defendants appeal to Supreme Court. and assigl error. 

. l f forney-Genercd Jlrclllullnn and  Ass i s tan t  A f f o r n e y s - G e n e r a l  B r z l f o n  
and  I l ' e f f a c l ~  for f h e  S f a f e .  

I T u n f e r  X a r t i n  for d e f e n d a n t  T'icfor R e l l e r ,  n p p e l l a n f .  
I l a l  B. Lldnnrs  for o ther  de f endan t s ,  a p p d l a n f s .  

'~V~XBORSE, J. Defendants' exceptire assignment is xell  taken to the 
refusal of the court below to give in form or in substalice this request 
for instruction: "Before the defendants, or either of them, be found 
guilty of larceny by tlie threat of using firearms or other xeapons, it  
would be necessary for it to be found that  not only x-as there a threat of 
the use of a pistol or weapon of some sort hut that  actually such pistol 
or other weapon was a t  the time in the possession of the defendants or 
one of thein a t  tlie time of the threat being made, or a t  tlie time the 
alleged assault and larceny was being consuinmated." 

Defw~dants are indicted under chapter IS7 of Public Laws of 1929, 
entitled "An act niaking robbery with firearms or other dangerous 
weapoiis, implements or means wlierehy the life of a person is endan- 
gered or threatened, a felony." Sec. 1, in part, reads: 'Any person or 
persons who, having in possession or with tlie use or threatened use of 
any firearms or other dangerous weapon, implenient or ~neans,  n.hereby 
the life of a person is endangered or threatened, u n l a ~ ~ f u l l y  takes or 
attempts to take pcrsonal property from ai~other,  . . . or who aids 
or abets any such person or persons in the con~mission of such crime, 
shall be guilty of a felony . . ." 

Under proper construction of this statute, can a defe d a n t  be found 
guilty thereunder without the presence of "firearms, or other dangerous 
weapons, inlplernents or incans whereby the life of a pwson is endan- 
gered or threatened"? The title and context of the act lead us to say 
"No." 

I f  the meaning of tlie statute be in doubt, reference may be had to the 
title and context as legislative declarations of the purpose of the act. 
S. 1' .  lT'ooltrrd, 119 S. C., 779, 25 S. E., 719; Xrrch inerg  Co .  v. Sel lers ,  
197 S. C., 30, 147 S. E., 674;  D y e r  v. D y e r ,  212 S. C., 620, 194 S. E., 
27s. 

I n  S'. 1'. ll 'oolartl, suprcr, C lnrX ,  J., said : ". . . the title is part  
of the bill vhen  introduced, being placed there by tlie author, and prob- 
ably attracts more attention than any other part  of the proposed law, 



S. C. I FALL TERM, 1935. 449 

a i d  if i t  passes into l a w  thc, ti t le thcreof is consequently a legislative 
declaration of the  tenor and  object of the act. . . . Consequently, 
u h c n  the  ~ i i e a n i n g  of nn act  is a t  all  clouhtful, all  thc  authorities now 
concur tha t  the  tit le should be considereil." 

-1pplying these principles and considering t h e  wortling of the tit le to  
the act i n  question, it  is manifest t h a t  the Legislature h a d  i n  mind rob- 
bery acconll~liilled 7 ~ 1 t h  firearms, or other dangerous weapons, imple- 
ments o r  r l~eans whereby the life of a per>on is endangered or threatened. 
" R i t h "  i n  the  connection i n  which i t  is en~plogcd  indicates "causal 
connection; by or through the means o f ;  th rough;  as, to  defend himself 
with a club"--Vebster. Defense wi11~ a club implies the presence of a 
club. I n  like nianner, robbery u ~ t f h  firearms of rlccesqity requires as a 
coiistituent element the presence of firearms. 

This  is con~ona i l t  n i t h  the meaning of the  clause i n  sec. 1, which 
readb : " T i t l i  the u w  or threateiled use of a n y  firearm..." I n  this con- 
nection the word "use" as  a noun has the meaning of ail "act of enlploy- 
ing  anything,  or state of br ing employed ; applicat ion;  employment;  as, 
the use of a p e n ;  hi, rnachines a r e  i n  use." and m a y  signify the "nietliod 
or  way of n&g"-Wehster. T h e  words ( ' t h r ~ a t c n e d  uqe" coupled, as they 
are, with the preceding words clearly indicate the  threatened act of em- 
ploying. Hence, construed cor~trxtual ly the clause "lrzfh thc  use or threat-  
ened use" of a ~veapon ,  requires, in the one instance, or presnppo-es. i n  
the other, the  presence of the weapon r i t h  n hich the  act m a y  hr executed 
or threatened. 

The11 reading together the tit le and  text of the act, the tit le clearly 
espresses the  intent  and  purpose of tlie Legislature to  provide for  more 
severe punishment fo r  the c o m m i 4 o n  of robbery with firearms, and 
other specified weapon.., t h a n  is prc\cribeil fo r  cumnion law robbery. 
And i n  this coilnection i t  is n e l l  to  note tha t  tho court failed to charge 
on the  oflense of robbery a t  common law. 

,Is the case goes back f o r  nen. trial,  other exceptions need not be 
considered. 

S e n -  trial.  

3111S. LOUISE TSCI-IEILLER v. SATIOSAL WEAVIXG COJIPAST, 
ISCOILPOI~ATED,  ah^ BASKS JIcABVER. 

(Filed 23 Kore~nher, 193s.) 

1. Master and Servant 9 3% 
Where i t  i\ :~llegecl in tlie co1np1:unt that the corporate drfendnnt em- 

p l o ~ e d  wl-era1 hnndred employceu, includiiig plaintiff. it will he prc~cnmed 
that the parties hal-e accepted thc pro\ icionr of the 1Vorl;men's Compen- 
sation Act and a re  bound thereby. Sec. 4, c11. 120. Public Lnns of 1'3'29; 
Jlichie's Code, 8061 ( k )  . 
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2. Master and Servant § 49- 
The rights and remedies granted to an employee who has accepted and 

is bound by the provisions of the Workmen's Compensation Act a re  esclu- 
s i re  of all other rights and remedies of such employee a s  against his 
eniployer, a t  common law or otherwise. (lh. 449, Public Laws of 1933; 
Micliie's Code, 8081 ( r ) .  

3. Master and  Servant 40a- 
811 injury by accident resulting from tlie negligence of a fellow em- 

ployee, occurrii~g while the injured employee is engaged in his master's 
b~~s iness  and within the scope of his employment, is, :is to the injured 
employee, an accident arising out of and in the course of' his employment. 

The purpose of the Workmen's Comp+nsation Act is not to absolve the 
employer from liability for negligence, but to render hiin liable for com- 
pensation for injuries by accident compensable thereuntler regardless of 
whether the accident is caused by negligence or not. 

5. Master and Servant 49--Complaint held t o  allege cause within juris- 
diction of Industrial Commission, and  demurrer  was properly sus- 
tained. 

The complaint alleged that  defendant corporation was engaged in the 
textile inanufacturiig business, in which i t  employed several hundred 
employees, and also in the business of selling sandwiches and cold drinks 
to its employees for profit, and that less than fire employees were em- 
ployed in selling the food. that the food was sold employees while they 
were engaged in the performance of their duties i11 tk~e mill, and that 
employees were sold books or meal tickets for use in purchasing the food, 
that plaintiff was injured by eating a spoiled sandwich, and that defend- 
mlt and its employees engaged in selling the food were negligent in failing 
to take proper precautions for the preservation and ii spection thereof. 
H d d :  The risks incident to the purchase of the food were not common 
to the public, but mere peculiar to the employees of the company, and 
defendant employer's motion to dismiss should hare been sustained, since 
the Industrial Commission has exclnsire jurisdiction of plaintiff's claim 
against the employer. 

6. Same--Employee may sue negligent fellow employee a t  common law. 
When a complaint alleges injury by accident resulting from the negli- 

gence of a fellow employee while the injured employee w l s  engaged in his 
employer's business and acting within the scope of his employment, the 
demurrer of the corporate employer should be sustained, but plaintiff's 
right of action against his fellow employee is a t  common law, and as  to 
hiin tlie Compensation Act has no application, and his motion to dismiss 
is properly denied. 

,\PPF,AL by defendants f r o m  Ervin,  Jr., Special Jvdge, at M a r c h  

Term,  1938, of G a s ~ o n - .  

Civil action to  recover damages resulting f r o m  the  alleged negligence 

of the  defendants i n  selling the  plaintiff a sandwich unfit f o r  h u m a n  
consumption. 
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The plaintiff allege5 that the corporate defendant i? engaged in the 
business of manufacturing textile products in nhich  said business it 
employ? sereral hundred prople, and that  the said corporation a t  the 
same time was also engaged in the business of selling sandwiches and 
cold drinks, in which said business it employed the defendant Banks 
McAlrrer  and not more than two other employees. She further alleges: 

"4. That  during the month of February, 1937, and for some time 
prior thereto, tlle plaintiff was employed by the Snt ional  Weaving Com- 
pany, Inc., for the purpose of operating a machine in the textile mill of 
the Kational Wear-iug ('onlpany, In r . ;  that her hours of work were 
from 3 o'clock p.m. until 11 p.m. 

" 5 .  That tlle defendant Banks McAlrrer  was employed by the Kational 
Tl'eaving Company, h e . ,  for the purpose of selling santl\vichei;, Coca- 
Cola, and other cold drinks in  the mill of the National T e a r i n g  Corn- 

- 
pany, lnc.  

"6. That  on the date aforesaid, and for some time prior thereto, the 
National Weaving Company, Inc., prepaiwl, or caused to be prepared, 
or purcllascd, sandniches and cold drinks and kept the said food and 
drinks in the mill, and through its en~ployee, the defendant Banks 
M c - h e r ,  offered the same for sale to its employees. 

" 7 .  That the Sat ional  Teav ing  Cornljanr-. Inc., sold to this plaintiff 
and other employees of the mill a coupon book or meal ticket, and when 
the ?ale of food v a s  made, the same ~ v a s  paid for by a coupon attached 
to the said book or meal ticket; that the Sat ional  Weaving Company, 
Inc.. was engaged in  the sale of the said food for profit; that  the rela- 
tionship betwecn the plaintiff and the defendants wit11 regard to the sale 
and purchase of food and drinks was that  of vendor and vendee. 
"8. That  on or about the day of February, 1937, at about 6 

o'clock p.m., the plaintiff purchaiecl frorn the defentlaiits a sandu-irh and 
irnniediately ate the same; that  shortly thereafter she hecame sick a t  the 
stomach and had a vomiting spell; that  notwithstanding her illness, she 
remained a t  work through the usual work period; that  ille was sick 
during the night and the next day ;  that  she was unable to cat but went 
back to the mill to work a t  3 o'clock and remained there until about 4 :30 
p.m., a t  which time plaintiff's condition becarne such that  it was impos- 
sible for her to do any further work; that  thereafter plaintiff went home 
and n as confined to her bed and suffered injuries a i  horeinafter set forth. 

"9. That  the defendants negligently kept the sandwiches in the mill 
where the temperature was necessarily high and the atmosphere was very 
humid; that the defendants took no precautions to prevent them from 
spoiling; that they failed to place them on ice or in a refrigerator or in 
a suitable place for them, and failed to inspect the said food before it 
was sold to this plaintiff to determine whether or not i t  was fit and 
suitable for human consunlption; that  the defendants also made no effort 
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TSCIIEILLER v. WEAVISO Co. 

to keep the fresh sandwiches from being mixed with thcse that  had been 
prepared for some time." 

The defendants moved the court below to dismiss this action on the 
ground that  the plaintiff and the defendants, a t  the time of the alleged 
injury to the plaintiff, were subject to and operating under the provi- 
sions of the h'orth Carolina Workmen's Compensation Act, and that  the 
rights and remedies conferred by said act are exclusive of all other acts 
and said remedies are binding upon both the plaintiff and the defendants 
herein. An  order was entered denying the nlotion of the defendants. 
The defendants excepted and appealed. 

Gilbreaf l l  cC. G i l b r e a f h  a n d  Wm. H.  A b e r n a f h y  f o r  p l a i n t i f ,  appel lee .  
E m e r g  B. D r n n j i  f o r  d e f e n d a n  f s ,  f lppel la t l f s .  

BAIWHILL, J. I t  is alleged in the complaint that  t le corporate de- 
fendant employed several hundred employees, including the plaintiff. 
The  presumption is that  the parties to this action have eccepted the pro- 
visions of the Workmen's Compensation Act and are bound thereby. 
Public Laws 1929, ch. 120, see. 4 ;  Xichie's N. C. Code of 1935, see. 8081 
(k )  ; I I a n k s  a. Z7f i l i t ies  C'o., 204 S.  C., 155, 167 S. E., 560; L e e  c. 
Ante r ; can  Enka Corp. ,  212 N .  C., 455; V u r p h y  a. A m e r i c a n  Enkn 
Corp. ,  213 X. C., 218. 

The rights and remedies granted to an employee who has accepted and 
is bound by the prorisions of the Workmen's Cornpe~lsation Act are 
exclusive of all other rights and remedies of such employee as against his 
employer, a t  common lam or otherwise. Public Lams 1933, ch. 449; 
Michie's N .  C. Code of 1935, see. 8081 ( r )  ; B r o w n  v. li'. R., 202 S. C., 
256, 162 S. E., 613; i l f c S e e l y  a. Asbes tos  Co., 206 N. C., 568, 174 S. E., 
509. A n  in jury  suffered by an  employee while engaged in his master's 
business within the scope of his employment pro xi mat el;^ resulting from 
the negligence of fellow employees is, as to the employee, a n  "accident" 
arising out of and in the course of his employment. It is not the pur- 
pose of the Workmen's Compensation Act to exculpate or absolve em- 
ployers from the consequences of their negligent conduct. The  field of 
cases in which compensation is to be awarded was enlarged by the act 
so as to include accidents not directly attributable to regligence. X c -  
A7ecly 7.. Asbes to s  Co., s u p r a ;  S l n d e  c. H o s i e r y  X i l l s ,  209 S. C., 823, 
184 S. E., 844; J o h ~ a o n  I .  H ~ r g l z e s ,  207 N. C., 544, 177 S. E., 632. 

R h e n  an  employer undertakes to sell to his eniployees during their 
honrs of employment sandwiches or other food or drinks the purchase 
and consumption thereof by the employee is not such a deviation from 
the course of his employment as mould deprive him of the beneficial 
effects of the Workmen's Compensation ,lct. I n  such instances i t  is 
apparcwt that both the employer and the employee contemplate that such 
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food or drinks shall be purchased ancl consumed during the course of 
e~nployment for thc refreshment of the en~ployee. I f  injury results 
therefrom to the employee as a proximate result of the negligence of the 
ein1,loyer in offering food or drink unfit for uqe the ~mployec  suffers an 
accident arising out of ancl in the course of hi5 employnient witliin tlie 
nicaning of the TTorkn~en'h Compensation Act. P i c k ~ d  r .  1'10~d -11~11~, 
2 i 3  S. c.. 2s. 

TThile i t  is allegccl that the corporate defendant was engaged in the 
tehtile n~anufacturing businesi and also in the business of selling sand- 
wiclics and cold drinks it i. not made to appear in the complaint that  
sandniclies and cold drink5 n7ere offered for sale to the general public. 
Even so, it is ywcifically allcgcd that  the defendant Banks AlcAr~ er was 
employed for the purpose of selling such sandwiches and cold drinks in 
the mill of thc corporate defendant to its employees and that  arrange- 
ments were made for the employee. to purcllase coupon hooks of tickets 
to be used in thc p u r ~ h a s e  of ianie. The risk incident to tlie purchase 
thereof by employees x a s  not comrnon to the public, but n as peculiar to 
the cnlployccc. of the company. I,ocXc!y 1 % .  Cohen,  Goldmclrr c f  C'o., 213 
K. C., 356. I f  the plaintiff purchased from another employee of the 
corporate defendant a sandwich which was unfit for human consumption 
and proximately sustained injuries by reason thereof, under thc circum- 
stances alleged in the complaint, his remedy is under the n'orknlen's 
Compensation Act, which is exclusive of all other remedies. 

The Industrial Conimission has exclusire jurisdiction of plaintiff's 
claim only against tlie employer. H i s  right of action against the iadi- 
r idual  defendant is a t  common law in the Superior Court. Aq to him 
the Workmen's Compensation Act has no application. Public Laws 
1933, ch. 449; 31ichie7s S. C. Code of 1935, sec. SO81 ( r ) .  

,iffir~ned as to defendant Banks hlc-&w. 
Reversed as to defendant Thc National W e a ~ i n g  Company, Inc. 

1. Master and Servant 35d- 

h finding of the Industrial Commission is conclusire only nhen sup- 
ported by competent evidence, and a finding based on evidence part of 
which is incompetent, and tlie remainder of which raises a mere conjec- 
ture or speculation as to the necessary facts, is insufficient to support 
an award. 
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2. Master and Servant 408- 
In order to support an award of compellsation it  must appear by com- 

petent eridence not only that  the injury was received in the course of 
the employment but also that it arose out of the employmc?nt. 

3. Master and Servant § 3% 
Hearsay evidence is not competent to establish a material fact in a 

hearing before the Industrial Con~mission, :1nd testimony of declarations 
of a caddy prior to his death to the effect that  lie was caddying a t  the 
time of the injury resulting in death, is incompetent as  hearsay. 

4. Master and  Servant § 4 0 c E v i d e n c e  held insufficient to  show tha t  
injury t o  caddy arose ou t  of his eniployment. 

The competent evidence before the Industrial Comm ssion tended to 
show that the decenvd employee was engnged as  a caddy on a golf course 
a t  a stipnlated fee for each nssigirment to a player: that on the day in 
qucbstion he was giren an assignment and returned therefrom uninjured; 
that when his father came for him a t  the close of the day the caddy had 
suffered an injury to his big toe, which later became infected and caused 
death. The only competent evidence of a second assignment on the clay 
of the injury was the testimony of the cnddy's father that  when he called 
for him a t  the end of the day he saw him walking a short distance from 
the caddy house, carrying a bag, and wallcing as  thou,:h his foot was 
injured, and that when he later came to tlie car his fo3t was bleeding. 
Held: The eridence leaves in conjecture whether the injury was sustained 
while the catldy was engaged in his employment or while waiting for a 
second assignment, and is insuflicient to support a finding that  the injury 
arose out of the employment. 

APP~CAL by plaintiffs f r o m  Armstrong, J., a t  J u n e  Term, 1938, of 
MECKLENL~URQ. ,Mrnled .  

This  is a claim f o r  compensation t o  the  next of k i n  of Marcus  R. 
PlyIer,  d e c ~ a s e d ,  undcr  the Workmen's Compensation Acnt. 

The  deceased, a boy of twelre  years of age, acted as a caddy a t  the  
Charlot te  Count ry  Club. H e  received n o  regular  salary but  was assigned 
by  the caddy master  to  a golfer desiring a caddy and  received a stipu- 
lated fee each t ime he acted as  such. O n  24 .July, 1937, he was assigned 
to a golfer i n  the  ear ly afternoon. W h e n  he  returned to the caddy house 
about 4:30 he was not injured. T h e  only evidence t h a t  he  aga in  acted 
as  caddy on t h a t  d a y  is tlie evidence of his father ,  who testified t h a t  he  
called f o r  the  deceased a t  the  Count ry  Club about  8 o'clock p.m.; t h a t  
he saw the deceased about 75 feet f r o m  the caddy house, clarrying a bag, 
walking on the side of his left foot, and  tha t  when he came to the  ca r  
his  toe was bleeding some. T h e  brother  of the deceased likewise testified 
t h a t  when he came to the ca r  his toe was hurt .  

T h e  deceased a t  some t ime dur ing  the  afternoon a f te r  his first round 
received a mound on the upper  surface of the l a rge  toe of his  lef t  foot. 
I t  became infected rind he subsequently died f rom septicaernia. Evidence 
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of statements made by the boy prior to his death that he receired the 
injury while caddying mere admitted in evidence over objection of the 
defendants. 

The Comnlission found that  the deceased sustained an injury to his toe 
while employed as a caddy on the golf course of the Country Club, 
affirn~ed the findings of fact and conclusions of l a v  made by tlie individ- 
ual Commi~sioner, and awarded compensation. On appeal to the Supe- 
rior Court the judge helon-, being of tlie opinion that  there was no 
sufficient competent evide~lce in the record to support the findings of fact 
of the Commission, entered judgment setting aside the award and dis- 
missing the action. The plaintiffs excepted and appealed. 

G.  7'. CYctrsu*ell a n d  J o e  T I ' .  Emin for  p l a i n f i f s ,  n p p e l l a n f s .  
Rcrlph T7. Kidd f o r  d r f e n d a n  fs, n p l ~ e l l e e s .  

BAR~YHILL, J .  To quitain an  award i t  must appear that  there is some 
conlpetent evidence tending to show that the injured employee received 
an injury arising out of and in the course of employment. I t  must not 
only appear by con~petent evidence that  the injury was received in the 
course of the employment, but also that  it arose out of the cmpIoyment 
as well. Hearsay evidence is not competent to establish either fact. 
R r o u ~ n  Y. I c e  I'o., 203 N. C., 97, 164 S. E., 631. 

The evidence in this case indicates that  the deceased was not injured 
while caddying on his first assigilnient on the day he was injured. S o  
onc saw him go out on his second assignment and the only evidence that 
he did so is the testimony that he was seen approaching the caddy house 
n-it11 a golf bag about 8 o'clock p.m. I t  does not appear just how long 
a time elapsed between the two assignments, or whether he was injured 
while waiting for the second assignment, or during the course thereof. 
TThethcr he was injnred wliilc pranking and playing with other caddies 
during the time he way ~vai t ing  for his second assignment, or nhether 
he was injured while so engaged upon the golf course, or whether the 
injury was received while he was about his master's busincss iq, upon 
the eridence in this cause. a mere matter of conjecture or speculation. 
To determine this fact one has to guess and surmise. While the evi- 
dence raises a suspicion and is sufficient to entitle one to guess that  the 
deceased receired an injury arising out of and in the course of his 
employment, there is no competent evidence to sustain such a finding, 
and no legal evidence of the material facts a t  issue. This is perhaps 
true even if x e  take in consideration the declarations of the deceased, 
who merely testified that  he was injured while caddying. Such evidence 
will not support an award. Denny c. S n o w ,  199 K. C., 773, 155 S. E., 
874. 
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T h e  factual  s i tuat ion distinguishes this  case f r o m  J l o r g a n  v. Cloth 
~llills, 207 S. C., 317, 177 S. E., 165. B r o w n  c. Ice C'o., supra, is  in 
point. 

T h a t  hearsay eridence is not admissible and has  n o  probative force i n  
the proof of a n  essential fac t  a t  issue is so well established t h a t  we need 

not discuss the same or  cite authorities i n  support  thereof. 

T h e  judgment  below is  
Affirmed. 

FRASCIS C. CUNSISGIIAJI, nY 111s SEXT FIIIESD, R. D. CUNSISGHAM, 
v. C .  I>. HATIUES . \so 111s WIFE, arns. c. I,. HATNES, JOHN ROBERT 
HA\WT'ES a s n  JIRS. JIATTIE H. EIAWES. 

( Filed 23 Xoveinber, 1938. ) 

1. Automobiles § 21-Complaint in this action by guest held to state joint 
~wgligencr on part of both drivers involved in collisior~. 

The complaint alleged that the driver of the car in which plaintiff was 
riding as  a guest was driving in congested traftic on a wet highway a t  a 
Speed of fifty miles an hour, and drove past the beginning of an inter- 
section of another highnny without slackening speed, and that the driver 
of :lnother car going in the opposite direction on the highway made a left 
turn \vithoiit signal or warning into tlie intersecting higl~way in front of 
tlie car in which plaintiff n a s  riding, and that  by rea!,on of excessive 
speed, the driver of tlie car in which plaintiff was riding was unable to 
turn aside or stop liis car, and proceeded straight ahead and collided with 
tlie other cnr which had turned directly in liis path, and that  the collision 
resulting in injury to plaintiff was caused by the joint and concurrent 
negligence of tlie drivers of the cars. IIcld:  The compl:~int states facts 
constituting joint and concurring negligenc~? on tlie part of both drivers, 
and the demurrer of the pnrties liable for the negligence of the driver of 
the car in which plaintiff was riding, on the ground tlial the allegations 
of the complaint estnblished that tlie sole proximate cause of the injury 
wab the negligence of the driver of the other car, was properly overruled. 

2. Same: Negligence § &When the negligence of two pelsons concurs in 
producing the injury, both are liable, jointly and severally. 

A guest injured in a collision between two automobiles is entitled to 
recover against either one or both drivers when both are guilty of negli- 
gence proximately causing the injury, and tlie negligence of one will not 
exonerate the other if his negligence contributes to the result in  any 
degree. 

3. Pleadings 2 0 -  

Upon demurrer, tlie con~plaint will be liberally constr~ied in favor of 
the pleader. C. S., 635. 

BARNHILL, J., dissents. 
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A P I ~ A L  by defendants Haynes from Olice ,  Special  Judge, a t  May 
Term, 1935, of WAKE. Mirmed.  

The plaintiff instituted his action to recover damages for a personal 
injury alleged to hare  been caused him by the joint and concurring 
negligence of the defendants, growing out of a collision betveen an  auto- 
mobile operated by defendant Haynes and an automobile operated by 
defendants Hawes. Plaintiff was a passenger in the Haynes automobile. 
Defe~idants Haynes demurred on the ground that the complaint did not 
state facts sufficient to constitute a cause of action as to then1 for the 
reason that  the allegations of the complaint established that  the sole 
proximate cause of the in jury  was the negligence of defendants Hawes. 

From judgment overruling the demurrer, defendants IIaynes appealed. 

R. R o y  C'nrfer for plaintif f .  
-1. J .  Flefcher for defendants .  

D~vriv .  J .  The question presented by this appeal is whether tlie com- 
plaint sufficiently alleges a cause of action for joint and concurring negli- 
gence on the part of tllc defendants. This ~.ecluires an examination of 
tlie allegations of the complaint n i t h  particular reference to the matters 
challenged by the demurring defendants. 

The material facts alleged, upon which the action is based, may be 
briefly stated as follows : 

On Saturday, 7 August, 1937, the plaintiff was a passenger in an  
automobile which belonged to and lvas u~e t l  by defendants Haynes for 
the conwiiieiice and plcasure of the family and which was being driven 
a t  the time by the minor son of these defelirlants, for that  purpose, on a 
t r ip  to the ocean beaches near Wilmington. About six-thirty in the 
afternoon of that  date, while en route southwardly on IIighway No. 60, 
and a t  a time when it was raining and the parenlent ve t ,  and pa hen the 
highway was congcqted with Saturday afternoon beach-hound traffic, 
young IIaynes drove the automobile a t  a fast and rcckless rate of speed 
comidering the nature, condition and use of the highway, and at a speed 
of fifty miles per hour, and a t  n place vhere he was approaching the 
intersection of H i g h r a y  No. 60 with Highway KO.  53. Without slack- 
ening his spced lie elltered into and upon this intersection of principal 
highways a t  a speed greater than was reasonable and proper under the 
circumstances, and, as he was undertaking to trarerse the intersection, 
the defendants H a w s ,  who were drir ing their automobile n o r t h ~ ~ a r d l y  
along Highway No. 60, undertook to make a left turn  into High\{,ay 
KO. 53 TT-hen tlie Hayncs automobile was in close proximity. The de- 
fendants H a m s  turned their automobile into the path of the oncoming 
1Ia;nes automobile without a signal or warning and on a met pavement. 
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I t  is alleged that  by reason of the excessive speed of the Haynes auto- 
mobile, under these circumstances, the driver thereof was unable to turn 
aside or stop his automobile, and without slowing down or turning aside, 
proceeded straight ahead and collided with the Hames automobile, proxi- 
mately resulting in injury to the plaintiff. 

I t  is further alleged in the complaint that  the drivers, of both auto- 
mobiles negligently operated their respective automobiles upon a much 
used highway and into a principal and congested intersection without 
keeping a proper lookout, without applying brakes or slowing down, 
without having their respective automobiles under control, and that both 
operated their automobiles without due caution and circumspection, and 
a t  a speed and in a manner so as to endanger the person of the plaintiff 
and others upon the highway, and that  plaintiff's illjury was the proxi- 
mate result of the negligent acts of both defendants, each  concurring and 
combining with the other. 

Giving to the allegations of the complaint that  liberal construction 
required by the statute and the decisions of this Cour;  (C. S., 535; 
Blackmore v. Winders, 144 N .  C., 212, 56 S. E., 874; Cummings v. 
Dunning, 210 N .  C., 156, 155 S. E., 653)) it is apparent that  the com- 
plaint has alleged facts sufficient to constitute actionable negligence on 
the part  of the demurring defendants. Lewis v. Hunter, 212 N. C., 504; 
Taylor v. Rierson, 210 N.  C., 185, 185 S. E., 627; Myers 7). Utilities Co., 
208 N .  C., 293, 180 S .  E., 694; West v. Baking Co., 208 N. C., 526, 181 
S. E., 551. 

I n  Smith v. Sink, 210 N. C., 815, 188 S. I{., 631, where demurrer by 
one defendant was interposed on the same ground as that  relied on by 
appellants in the case a t  bar, i t  was said:  "Where an in<iury to a third 
person is proxin~ately caused by the negligence of two persons, to what- 
ever degree each may have contributed to the result, thc negligence of 
the one may not exonerate the other, each being a joint tort-feasor, and 
the person so injured may maintain his action for damages against 
either one or both. White v. Realty Co., 182 N. C., 536." 

I n  Anfhony z.. Knight, 211 N.  C., 637, 191 S. E., 32:3, the plaintiff 
in that  case was injured as the result of a collision a t  a street intersection 
between the automobile in which she was riding as a passenger and a 
motor truck. The owners of both vehicles were sued upon allegations 
of joint and concurring negligence. The owner of the automobile in 
which plaintiff was riding demurred. This Court said:  "Nor can the 
allegation of negligence, as against defendants Motor Freight Corpora- 
tion and Barefoot ( the driver), that  they drove the truck into the inter- 
section of said strect without stopping, in violation of a:? ordinance of 
the city of Greensboro, and without looking for approaching vehicles, 
be held to support the necessary conclusion that the negligence of the 
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PARSOXS O. LUMBER Co. 

driver of the truck constituted a new and intervening cause, breaking the 
chain of causation and insulating the negligence (unlawful speed) of the 
demurring defendants. 811 the facts necessary to render applicable the 
doctrine of insulated negligence set forth in IIinnnnt c. R. R., 202 N. C., 
489, do not appear on the face of the complaint, nor are they necessarily 
deducible therefrom. Vician v. Transportnfion Co., 196 N .  C., 744; 
Caddell a. Pozcell, 70 Fed. (2nd), 123. Keither does i t  affirmatively 
appear that  the negligence of the driver of the truck was the sole proxi- 
mate cause of the injury." 

See, also, Ruckcr c. Snider Bros., 210 N .  C., 777, 188 S. E., 405; S. c., 
211 N. C., 566. 

I f  i t  be determined on the trial that  the negligence of the defendants 
Hawes was the sole proximate cause of plaintiff's injury (Smi th  v. Sink, 
211 N .  C., 725, 192 S. E., 108), the appellants would be relieved of 
liability therefor, but the complaint on the facts alleged may not be over- 
thrown by a demurrer. 

Judgment affirmed. 

BAKKHILL, J., dissents. 

A. E. PARSOXS r. JOHS L. ROPER LUMBER COMPANY A N D  CHARLES 
LEWIS. 

(Filed 23 Xovember, 1938.) 

Trespass to Try Title § *Held: Plaintiff's evidence failed to show loca- 
tion of land under State grant with sufficient certainty. 

In this action to recover damages for trespass in cutting and removing 
timber, plaintiff introduced in evidence a copy of a State grant and con- 
nected himself with it, p r r n w  facie,  but none of the trees called f o r  as 
marking the beginning or other corners remained, there were no vestiges 
of marked trees at any point of the survey, and none of the corners were 
pointed out by person who professed to know them, and the natural ob- 
jects which served to point out the location of the corners and former 
landmarks in a general way estendecl great distances and failed to point 
out any of the corners with reasonable certainty. B e l d :  Plaintiff's evi- 
dence of the location of the land claimed by him was insufficient to be 
submitted to the jury, and defend:~nts' motion to nonsuit should hnve been 
allowed. 

APPEAL of defendants from Frizzelle, J., a t  J u n e  Term, 1938, of 
CBRTERET. Reversed. 

Statement of facts is made in the opinion. 
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PARSONS t:. LUMBER CO. 

1'Cril1ia?n Dr tnn  n n d  W a r d  B 1T'ard for  p l a i n f i f ,  appel1,:e. 
IT7. B. R o d m a n ,  J .  F.  D u n c a n ,  n a d  I,. I .  M o o r e  for d c f e n d a n f s ,  a p -  

pellants.  

SEAWELL, J. The plaintiff sued to recover damages of the defendants 
for trespass in cutting and removing timber from his land. 

I n  an endeavor to show the ownership of the lands in which the alleged 
trespass was committed, plaintiff's evidence was sufficieut, we think, to 
connect himself, p r i m a  f a c i ~ ,  with the 01-iginal grant  set out in the com- 
plaint and introduced in evidence. Bu t  his attempt to locate that  grant  
sufficiently vell  to be of service to him in covering the l c cus  of the tres- 
pass was not so successful. 

The grant  reads as follows : 

"Tho1nas Parsons 
Craven County 

640 Acres 
Dated December 22, 1768 

C O P Y  O F  G R A S T  
"311 
" T H O X A S  P A I R S O N S :  640 acres Craven on the So. side of Seuse  

River and on the Ws. side of Tornigan Bag Beginning a t  a pine on the 
So. side of one of the prongs of a Creek called Broad C'reek and from 
thence crossing the head of said Creek into the main dismal So. 55 Ws. 
240 po;  then So. 35 Et .  340 po;  then No. 55 Et .  240 p2; to a pine a t  
the marsh abore Thomas Nelson's Hammock then down Toriiigan Bay 
S o .  10 E t .  200 po ;  and from thence to the beginning dated 22d Decem- 
ber, 1768. 7Ym. Tryon." 

I t  developed during the trial that  none of the trees called for as mark- 
ing the beginning or other corners remain, and there are no vestiges of 
marked trees a t  any point of the surrey. There are certain natural  
objects which serve to point out the location of corners and former land- 
marks in a general way:  A spur of Broad Creek, the Great Dismal, 
Tornigan's Bay. But  these are too remote and the relation too indefinite 
to mark, with any degree of accuracy, the location or point intended. 
For  instance, Nelson's Hammock is strung along the Eay for several 
hundred yards and is perhaps a mile across the bay from the point in the 
survey to which i t  refers. The Great Dismal is a vast area, and the 
beginning corner may be placed up or down the spur of Broad Creek 
a t  will. None of the corners, lines, or points on the surrey were pointed 
out by persons who professed to know them, and the best that can be said 
is that  the polygonal figure representing the survey seems to be so placed 
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in relation to  the spur  of Broad  Creek, the Grea t  Dismal, the marsh  a t  
Tornigan's Bay,  and Nelson's Hammock,  as to  he persuasire of a n  
approximate location. 

There  was s t rong insistence on tllc par t  of C. T .  Parsons,  son of the 
plaintiff, t h a t  he had found the  proper beginning point by running  the  
last two calls i n  the  deed both ways. B u t  lie said lie did not  know where 
the  beginning \\-as, and as  the  otlier calls upon which he depended were 
not marked,  and  lle did not profess to  know them, the information given 
the surveyor by liini must ha1 e heen arbi t rary.  

I n  the opinion of the ( 'ourt the evidence as  to  location was insufficient 
to  go to tlie jury, and since ownership of the lands upon which the tres- 
pass was alleged to have been conuiiittetl was depencleiit on this, the 
defendants' motion for  nonsuit should have been allowcd. 

T h e  jutlgment is 
Reversed. 

1. Mm~icipnl Corporations 3--Po\vers of ~nunicipal corporations in gen- 
twtl. 

A nimnicip:ll corporation is :I cr'atnre of the I,egisl:~tnre, n l ~ t l  it has 
only tliosc powers gr:~ntetl i l l  csllress tc'rli~s ;11ic1 po\vtJrs ~~ecessarily or 
fairly irliplictl or incident to tllc powers esprcssly gran~tc'tl, arid those 
lwwers \vl~icli are twcnti :~l  i ~ n d  inidispe~ih:~l)le to, ~ I I I ~  not nierely conveli- 
ient for. the ncco~~iljlisl~mtwt of tlic clcc.l;~retl ol~jects of the corporation. 

2. Municipal Corporations a 10& 

3. Salnc: Rc\val.ds-JI~~~~icipnlity is without po\\cr to offcr reward for 
;~pprellension or convic-tion of a felon. 

4. Municipal Corporations # I9c- 

A contract \ ~ h i c h  is irlt1.fr rr1.t.~ x city is void. and the fact that t he  
other party hap perfurlnet1 his p:lrt of the contract doer not preclude the 
c i t ~  from p1c:ttling i r 7 t r ~ r  clt'c's. 
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APPEAL by defendant from B w g z o y n ,  Spec ia l  J u d g e ,  a t  October Term, 
1938, of HALIFAX. Reversed. 

Civil action to recover a reward in the sum of $500.00 offered by the 
defendant to the person furnishing information leading to the arrest and 
conviction of the murderer of the chief of police of the defendant town. 

The defendant demurred ore f e n u s  to the complaint on the ground 
that  the complaint does not state a cause of action. The demurrer was 
overruled, and the defendant excepted and appealed. 

George  X .  F o u n t a i n  & S o n  for  p la in t i f f ,  nppel lee .  
S f n n r f  Smith a n d  Geo. C .  G r e e n  for  d e f e n d n n f ,  appel l lcn f .  

BARNHILL, J. The plaintiff alleges that  the defendant is a municipal 
corporation of the State of North Carolina;  that  its chief of police was 
murdered 16 February, 1936; that  its duly appointed, e1el:ted and quali- 
fied officers offered a reward of $500.00 to the person who would furnish 
information leading to the arrest and conviction of the party or parties 
guilty of the murder ;  that  the plaintiff thereafter furnishsd information 
to an officer of Halifax County which led to the arrest of two men, one 
of whom was duly convicted of the crime; that the plaintiff has duly 
filed his claim for said relvard with the defetidant, but that  it has neg- 
lected and refused to pay same. 

The complaint and the demurrer thereto present but one question for 
determination : May a hTorth Carolina municipality, without express 
legislative authority, bind itself to pay a r e ~ r a r d  for information leading 
to the arrest and conviction of a party who commits a felony within the 
corporate limits of the town? 
-1 municipality is a creature of the Legislature and i t  can only exer- 

cise ( 1 )  the powers granted in express terms; (2 )  those necessarily or 
fairly implied in or incident to the powers expressly granted;  and (3 )  
those essential to the accomplishment of the declared obiwts of the cor- 
poration-not siinply convenient, but only those which arc indispensable, 
to the accomplishn~ent of the declared objects of the corporation. Ashe- 
vil le c. I I e r b e r f ,  190 X. C., 732, 130 S. E.. 861; S. v. Gulledge ,  208 
N.  C., 204, 179 S. E., 883. I n  exercising such powers the municipal 
corporation's authority to bind itself by contract is limited and it cannot 
contract any debt, escept for  necessary expenses, unless by vote of the 
majority of the qualified voters therein. N. C. Const., Art. V I I ,  sec. 7. 

The Legislature has conferred authority upon the Governor of the 
State to offer rewards under the limitations set out in the statute, C. S., 
4554. There is no such express legislative grant  of power to towns and 
cities. The  duty to apprehend and prosecute felons is imposed upon 
county and State officers. K O  such duty is required of a town, and a 
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careful examination of the powers conferred upon towns and cities by 
the statutes of this State lenvcs us with the conviction that it cannot be 
said that  the power to offer rewards for the apprehension or conviction 
of felons can necessarily or fairly be implied from, or is incident to, the 
powers expressly granted. Kor  is such power essential to the accom- 
plishment of the declared objects of the corporation. 

This is in accord with the gel~eral  trend of the decisions in other 
states, the gcncral rule b e i ~ ~ g  stated in 23 R. C. L., 1124, as follows: "The 
authorities very generally agree, holv~ver,  that  municipalities have no 
power to offer rewards for the apprehension of offenders against the 
criminal l ans  of the State, unless a statute or cliartrr prorision confers 
such poner, as is sornetirncs done, but the ordinary general welfare clause 
of a nlunicinal charter does not have this effect." 

"The offer of a reward for the apprehension and conviction of an  
offender against the criminal law of the State is the exercise of a State 
power, and is foreign to the objects and purposes of a municipal corpo- 
ration. I t  is not an ordinary corporate power, nor incident to it." 
l17irtchester v .  Redrnond, 93 Va., 711. Where a municipal corporation 
offers a reward for a purpose which does not come within tlie scope of 
its powers, and the reward is claimed by a person who has fulfilled the 
conditions of the offer, the contract thereby formed is ultra cires and 
affords no right of action against the corporation. 3 -Inn. Cas., 157, 
Kote. 

"If a contract is 111li-a rires it is nholly 1-oid and (1)  no recowry can 
be had against the municipality; ( 2 )  there can be no ratification except 
by the Legislature; (3 )  tlie municipality cannot be estopped to deny the 
validity of the contract. 3 McQuillin, Municipal Corporations, 2nd Ed., 
page 817." Jenk ins  r. I Ierderson,  ante, 244. The fact that the other 
party to the contract has fully performed his par t  of the contract, or 
has expended money on the fai th thereof, will not preclude the city from 
pleading ultra clres. Da~csorl v. Dn~cson TTratrrworks, 106 Ga., 696, 32 
S. E., 907;  Xea ly  1%. I l a g r r s t o w n ,  92 Nd., 741, 48 Atl., 746;  ,Jenkins 
v. IIenderson, supru. 

As i t  appears upon the face of tlie complaint that  the plaintiff is seek- 
ing to enforce a contract which is ultra vires and void the demurrer 
u 

interposed by the dcfendant should have been sustained. 
The judgment below is 
Rerersed. 
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HATTIE JlcCUIiLERS V. OJIS!L'ER JONES. 

(Filed 23 November, 1935.) 

Trial § 18- 
Wliere the parties do  not waive trial by jury. nor co11se11t that tlie court 

find tlie facts, it is error for the court to enter judgmcnt without the aid 
of the jury on the controverted issues of fact raised by the plendings. 

:IPPE:.\L by defendant from ( ' o w p e r ,  J., at February Term, 1038, of 
W A ~ .  Er ro r  and remanded. 

L. B r ~ e  (;l inter t r , d  T .  L n c y  Il'illintns f o r  plninti f f .  
l t 'm.  B. Ol i rer  nnd 11'. I .  R o d n n d  for de fendan t .  

DEVIK, J. The plaintiff instituted her action to recolyer the sum of 
$100.00 alleged to be due her by the defendant for rent of land. She 
alleged that  she and defendant were tenants in common of the land by 
virtue of a quitclaim deetl executed to them by the heirs o' their brother, 
D. 11. Jones, former owner of the land, who died in 1936, and that  de- 
fenclant had agreed to pay her this sum as rent for her share of the land 
for tlie year 1037. She further alleged that defendant cultivated the 
land during 1937 but had failed and refused to pay her the agreed rent. 
Tlie defcildaiit in his answer alleged that  he was sole seized of said land 
by virtue of a deed e s e c ~ ~ ~ t ~ d  and deli.rered to him by I). 11. Jones in 
1034, that  this deed had been lost or mislaid and was not ~movcred until 
the fall of 1937. and that any agreement to pay rent 01 his o ~ v n  land 
was without eonsideration and void. 

I-pon tlie trial, after a jury had been imlx~nelcd to t ry  the issues 
raised by tlie plcatliiigs, the plaintiff offered in e d e n c e  the quitclaim 
deed for the land from tllc hrlirs of D. 11. Jone.; (dated 8 January ,  1937), 
to plaintiff and defendant, and also the rental agreement for the year 
1937, wherein the defendant agreed to pay $100.00 rent for tlie undivided 
share of the plaintiff. 

The defendant offered in evidence the duly recorded deed from D. 11. 
Jones to himself, dated 1 6  Xovember, 1034, n.herein the land wa; - con- 
wyetl for a recited valuable consideration, and offered testimony tending 
to show delivery of the deetl to him by the grantor on the day of its 
execution. 

Thereupon the court, taking the view that tlie defe~ldimt "co~~ ld  not 
get along on that  testimoi~y,~' and that  the only defensc to the rental 
agreement was lack of consideration, entered judgment for the plaintiff 
for $100.00 and costs, and also adjudged that plaintiff a i d  defendant 
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were tenants in common as to the land, and ordered that  the judgment 
be recorded on the proper books of record for the registration of deeds. 

I t  is apparent that  the learned judge of the Superior Court undertook 
to decide the matter and to enter judgment without the aid of the jury 
which had been impaneled to determine the issues raised by the plead- 
ings. There was no waiver of jury trial, nor consent that  the judge find 
the facts. There was therefore error in the judgment and the cause is 
remanded for proper determination of the issues arising upon the 

- 
Erro r  and remanded. 

- 

E. J. FRliXk',  . ~ > ~ I ? ~ I S T R A T O R  O F  T l I E  ESTATE OF LULA GEE FRANK, T. J. C. 
JIcISTOSH A X D  JOHN P A U L  JIcINTOSH. 

( Filed 23 November, 1038. ) 

Automobiles § 24c-Evidence held insufficient to show that driver a t  the 
time of and in respect to collision was an agent or  servant. 

Evidence that a minor purchased a truck upon deferred payments but 
that title thereto was taken in the father's name so the purchase contract 
could be executed, that 11pon the son's payment of the balance of the pur- 
chase price the father executed and aclinowledged before a notary an  
assignment of the title, and that the accident in suit occurred thereafter 
while the son was hauling lumber from his father's land, that the pur- 
chaser of the lumber paid the father for the lumber and paid the son for 
the hauling, i s  Rcld insufficient to be submitted to the jury on the issue of 
the father's liability under the doctrine of r c s p o t l d c a t  S I L ] ) C I . ~ O I . ,  since the 
eridence fails to show that a t  the time of and in  respect to the collision 
the so11 was the agent or servaut of the father or about his father's 
business. 

A \ ~ ~ ~ \ ~ ,  by defendant J. C. McIntoch fro111 Armstrong,  J., at  Febru- 
ary, 1938. Regular Term, of MECKLESBTRG. 

Civil action to recorer damages for wrongful death resulting from 
alleged actionable negligence. 

The plaintiff alleges and offered evidence tending to show that  Lula 
Gee Frank,  plaintiff's intestate, v a s  fatally illjured about seven-thirty 
on the night of 14 September, 1036, as the proximate result of the negli- 
gence of the defendant John Pau l  McIntosh. 

Plaintiff further alleges that  the automobile truck which John Pau l  
XcIntosh was operating a t  the time of the injury to said intestate was 
owned by the defendant J. C. NeIntosh, and that  John  Pau l  McIntosh 
was operating i t  in the furtherance of the business, and as the agent and 
servant of the defendant J. C. NcIntosh. 

Defendants denied all material allegations. 
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The evidence offered by plaintiff in support of these further allega- 
tions tended to show substantially these facts: John Pau l  McIntosh is 
the 20-year-old son of J. C. McIntosh, and resides in the home of his 
father. I n  April, 1936, John Pau l  bought a 1936 model Ford truck 
but, being a minor, his father advanced the money to COT-er the deferred 
payments and took title in his name, with agreement to hold truck for 
the son until the money advanced should be repaid. The money was 
repaid, and on 16 July, 1936, the father executed and acknowledged 
before a notary public an  assignment of the title cert if i~ate to the son, 
but the transfer was not recorded in  Raleigh. The  son operated the 
truck for himself. 

At the time of the collision in which plaintiff's intestate was fatally 
injured, John  Pau l  McIntosh was hauling a load of lumber for a 3f.r. 
Pegram. The lumber had been manufactured from timber cut from 
land owned by J. C. NcIntosh and his sister. J. C. Mcl-ntosh had sold, 
a t  the mill, a part  of the lumber to Mr. Pegram, who got John  Pau l  
McIntosh to haul it. Pegram paid J. C. McIntosh for the lumber and 
paid John  Pau l  for the hauling. The  collision occurred while John 
Pau l  was hauling this lumber. J. C. McIntosh had no interest in and 
received no part  of the compensation for the hauling. 

Plaintiff offered the tax lists of J .  C. McIntosh for the years 1936 and 
1937 on which a 1936 model Ford truck was listed. J .  C. McIntosh 
testified, howe~er ,  on adverse examination that  the l is t irg for 1936 was 
a mistake as the truck was bought after 1 Bpril,  1936, and that  the 
one listed for 1936 and 1937 should have been a 1932 inodel which he 
now owns. The evidence further showed that  John  Pau l  had not listed 
the truck for taxation. 

Defendant J. C. McIntosh made motion for judgment as of nonsuit a t  
close of plaintiff's evidence, and renewed the motion a t  the close of all 
the evidence. Motions denied. Exceptions. 

From judgment on adverse verdict defendant J. C. M c h t o s h  appealed 
to Supreme Court, and assigns error. 

A. X. B u t l e r ,  G. T .  Carszvell, J o e  W .  E r v i n ,  and  Geo. E. Fields  for 
plaint i f f ,  appellee. 

Bock  H u r l c y  and McDouy le  LC' E r v i n  for de fendan t ,  appel lant .  

WINBORNE, J. The record fails to show that  a t  the time of and in  
respect to the collision out of which the death of plaintiff's intestate 
arose, the defendant John Pau l  McIntosh, the driver of' the truck, was 
the agent or servant of, or about the business of the defendant J. C. 
McIntosh. The case does not come within the doctrine of respondent 
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superior. Therefore, motion of defendant J. C. McIn tosh  f o r  judgment 
as  of nonsuit should have been allowed on the  authori ty  of Liverman v. 
Cline,  212 K. C., 43, 192 S. E., 849, where the  doctrine of respondeat 
supwrior is appropriately stated, and  the applicable authorities a re  

assembled. 
As to  the  defendant J. C. McIntosh,  the judgment below is 

Reversed. 

STATE r. BASTER PARNELL. 

(Filed 23 Kovember, 1038.) 

1. Criminal Law 78b- 

Defendant is not entitled to consideration of assignments of error to 
the charge which are  not supported by exceptions, but in capital cases the 
Supreme Court may nerertl~eless consider the assignments of error. 

2. Criminal Law 5 8:t--Motion to affirm allowed in this case, defendant's 
assignment of error being without merit and no error appearing of 
record. 

On this appeal from conviction of a capital crime, the "case on appeal" 
was served on the solicitor and then filed in the Supreme Court without 
agreement of the solicitor or settlement by the judge, before expiration 
of the time nllowed for filing exceptions or cuuntercase, C. S., 643, G44, 
and before the lapse of sufficient time for it  to have I)een deemed ap- 
proved under C. S., G43. Assignments of error were attached to the "case 
on appeal" but were not supported by exceptions. The Supreme Court 
considered the "case on appettl" as  "deemed approved" a t  the time of 
hearing the appeal, and considered the assignments of error, since the 
life of defendant is involved. Held: The assignments of error being 
without merit, and the case appearing to have been tried in strict con- 
formity to the law appertaining to the evidence and the charge, the 
Attorney-General's motion to affirm is allowed. 

3. Criminal Law § 80- 
The failure to have a "cnse on appeal" or proper assignments of error 

does not perforce work a disniissal of the appeal. 

APPEAL by defendant f rom - l r ~ n s f ~ o n g ,  J., a t  August  Term, 1938, of 

C A B A R R ~ .  
Crimina l  prosecution tried upon  indictnlent charging the defendant 

with the  murder  of one J a n e  F ink .  

Verdict : Guil ty of murder  i n  the  first degree. 

Judgment  : Death  by asphyxiation. 

Defendant  appeals. 
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At to rney -Genera l  M c X u l l a n  n n d  z i s s i s f an t  . I f f o rneys -Genera l  B r u t o n  
a n d  1TTettach f o r  t h e  S t a t e .  

R. F u r m a n  J a m e s  a n d  C .  111. L e w e l l y n  for d e f e n d a n t .  

STACY, C. J. At  the August Term, 1938, Cabarrus Superior Court, 
tlle defendant herein, Baxter Parnell, mas tried upon indictment charg- 
ing him with the murder of one Jane  Fink,  which resulted in a convic- 
tion of murder in tlle first degree and sentence of death. From the 
judgmrnt thus entered, the defendant gare  notice of appeal to the 
Suprenlc Court and by consent mas allowed sixty days vit l i in which to 
make out and serve his statement of case on appeal, and the solicitor 
was given thir ty days thereafter to prepare and file exceptions or coun- 
tercnse. Service of defendant's "case on appeal and assignments of 
error" was accepted by the solicitor on 1 October, 1938. This was filed 
in the Supreme Court as the "case on appeal" on 4 October, 1938, with- 
out agreement of the solicitor or ('settlement" by the judge. C. S., 643 
and 644; S. 1 % .  R a y ,  206 N. C., 736, 175 S. E., 109; C a r f e r  v. B r y a n t ,  
190 S. C., 704, 155 S. E., 602. Xor  had sufficient tiiue then elapsed 
for i t  to be "deemed approved" under the statute. C. S., 643; S. z;. R a y ,  
supra .  

Thereafter, on 10 October, 1935, upon the call of the Locket from the 
Fifteenth District, the district to which the appeal belongs, the Attorney- 
General lodged a motion to dismiss the appcal for failure to file brief 
and for imperfections in the record. ,I counter-motion for time to cure 
the defects in the transcript, to file brief, etc., was allowed because of 
illness of counsel which necessitated tlle appointment of additional 
counsel to prosecute the appeal. 8. c. X o o r e ,  210 N .  C., 459, 187 
S. E., 556. 

F i r e  assignments of error, all directed to the charge, ,Ire attached to 
the "case on appealn-considering it now as "deemed approved"-but 
these assignments are based on no exceptions. Razcls  -. L u p f o n ,  193 
N .  C., 428, 137 S. E., 175. Only exceptire assign men,^ of error are 
availing on appeal. 111 re /?card,  208 x. C., 661, 163 S E., 748; S. v. 
Frccze ,  170 S. C., 710, 86 S. E., 1000. 

Sot~vithstanding the insufficiency of the assignments of error to raise 
the questions sought to be presented, as the defendant's life is a t  stake, 
we have examined the matters therein pointed out and find them to be 
without substantial merit. S. 7.. J l o o r ~ ,  210 N .  C., 686, 188 S. E., 421. 
The case seems to have been tried in strict conformity to the law apper- 
taining to the evidence and the charge. 

The failure to hare  a "case on appeal" or proper assignments of error, 
does not perforce work a dismissal of the appeal. P n r r i s h  z.. H a r f m a n ,  
212 S. C., 248, 193 S. E., 1 5 ;  X c X i r h t r n  c. R. R., 203 N. C., 805, 167 
S. E., 225; R o b e r t s  v. Bus Co., 198 N .  C., 779, 153 S. E., 398. S o n  
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cons fn t  tha t  error  m a y  not appear  on the face of the  record proper. 
Etl~rwrrls L ! .  P e r r y ,  208 S. C., 252, 179 S. E., 892 ; Tl'nllace c. S a l i s b u r y ,  
147 K. C., 58, 60 S. E., 713. 

T h e  motion to affirm will be allon,ed. 8. c. D n r h i m ,  190 K. C., 443, 
129 S. E., 8 1 4 ;  X c S c i l l  1'. IZ. I?., 1 1 7  N. C., 6-12, 23 S. E., 268. 

Mirinccl.  

1IIlS. ZELJIA H. DA\J71S. JV~uon. OF ROSE LEE DAVIS, CLAIMAST. V. 
JIECKI.ESBURG COUSTY, E ~ r r x o r ~  I<, A N D  TRAYELERS ISSURASCE 
CONPAST, CARRIER. 

(Filed 23 Sore~nber ,  193'3. ) 

1. Master and Servant 40f-Evidence held sufficient t o  support finding 
t h a t  eniplojee nas not  injured in course of his en~ployment. 

Thc eridc~nce tentlet1 to sliow that the dcccnsccl employee was n rum1 
1)olicrman with rcglilnr 11onrs of work, but that he was subject to call for 
duty a t  any lionr, micl tlint he was fatally injured in an accident while 
going to police headqnartcrs to report for duty prior to the beginning of 
his rcg111:tr workiig day. H e l d :  The evidence s ~ ~ p ~ o r t s  tlie findiiig of the 
Industrinl Conimission that the accident did not arise out of and in tlie 
course of his employment. 

2;. 3Iastt.r and  Servant # 33d- 
The finding of the Inclustrial Commission that tlie accident in question 

did not arise out of and in tlic course of tlie e~nployce's employmerit is 
concll~sire on the courts l~nless ~ m d e r  110 view of the facts found by the 
Con~inission is such co~:clusio~i ~vnrranted. 

A I ~ ~ ~ ' ~  \ L  by clainlant f rom ( ' 0 1 1  p r ,  bCpccicd J l i d q ~ ,  a t  Special J u n e  
Term,  1938, of ~ ~ E C I ( L E ~ I ~ I - R U .  - ~ f i r n l e d .  

This  is n claim for  conlpc,nsation under the K o r t h  Carolina R o r k -  
inen's C'omlien~ation A\ct, ch. 120. Publ ic  L a n s  1929, and amendments 
thereto, S. C. C'ode of 1935 ( X c l l i e ) ,  sections SOSl (h) ,  ~f scq. 

'J'hc Iiearinp Corilnli~sioner made a n  award al lo~ving compensation 
but upon a l ~ p e a l  to i t  the F u l l  Commission set aside such award and  
found "as a fact  t h a t  the plaintiff ' i  deceased ditl not sustain a n  i n j u r y  
liy accident ar is ing out of nor i n  the courbe of his regular ernplojment 
9 J a n ~ ~ a r y ,  1937, nl ien he sustained a n  i n j u r y  by  accident n h i l c  e n  route  
to his employment," and denied compensation. 

Upon appeal to  i t  the Superior  Cour t  entered judgment affirming the 
action of the F u l l  Commission, to which judgment the claimant  reserred 
exception and appealed to the Supreme Court.  

F r e d  ('. V ~ t n f e r  for c l a i m n n f ,  a p p d l n n t .  
G u f h r i e ,  Pierep  CE BlaX e n e y  f o r  d e f e n d a n  fs, appellees.  
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SCHEKCK, J. ('When the Industrial Commission concludes that  an 
injury arose out of and in the course of the employment of a claimant 
and such conclusion is supported by competent testimony, neither the 
Superior Court nor this Court may interfere therewith. X n r s h  c. Ben- 
nett  College, 212 37. C., 662; W i m b i s h  v. Defect ire  Co., 202 N .  C., 800. 
Likewise, when the Commission finds that the evidence is insufficient to 
support such conclusion and i t  finds that  the injury relied upon by the 
plaintiff as a basis for con~pensation did not arise out of and in the 
course of the employment of the plaintiff, such conc1u:jion must stand 
unless under no view of the facts found by the Commission such conclu- 
sion is warranted." Lockey v. Cohcn,  Goldrnan (e. Co., 213 N. C., 356. 

The evidence is to the effect that  on 9 January,  1937, :Rone Lee Davis, 
husband of the claimant, was employed by hIecklenburg County as a 
rural  policeman, and while driving in his own automobile from his resi- 
dence some seven miles from the city of Charlotte to I he police head- 
quarters in the courthouse in said city to report for duty, his automobile 
collided with a truck on the public highway about 6 $5 a.m. and he was 
almost, instantly killed; that  the deceased was on regular duty as a rural  
policeman from 7 a.m. to 3 p.m. each day, and was subject to call a t  any 
hour of the day or night and that  it was his duty to investigate and make 
an arrest if necessary in the event of any law violation in his presence 
as he went to report for or came from his regular 8-hour du ty ;  that  he 
was making no investigation nor arrest a t  the time of his fatal  accident. 

We do not concur in the contention that  the finding of the Full  Com- - 
mission that  the "plaintiff's deceased did not sustain an  injury by acci- 
dent arising out of nor in the course of his regular (employment" is 
unwarranted by the evidence. The Superior Court and this Court are 
bound bv the conclusion of the Commission "unless under no view of the 
facts found by the Commission such conclusion is warranted." 

The judgment of the Superior Court is 
Affirmed. 

JOHN I;. JAMES r.  GEORGE W. DESXT. JVSTICE OF  HE PEACE. 

(Filed 23 Norember. 1938.) 

Penalties § 1-Person convicted is not "party aggrieved" by service of 
w;trrant by constable of another township and may not recover penalty 
under statute providing such remedy to "aggrieved party." 

A justice of the peace of Bleclrlenburg County gavl. a warrant for 
service to a constable other than the one chosen for the township in which 
the justice of the pence resided, contmry to ch. 6, Public-Local Lams of 
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1033, applicable to JIeclrlenburg County. Plaintiff was convicted on the 
warrant in the recorder's court, and thereafter instituted this action 
against the justice of the peace to recover the penalty as provided in 
section 3 of the statute. I Ic ld :  The statute provides the remedy to the 
"npgrie\rd pi~rty.'' ; ~ n d  ;I. p1:rintiff \v;t\ c.onricted on the nnrrant, hc is 
not in law the "party aggrieved" by the delivery of the warrant for 
service to a constable of another township, and defendant's motion to 
nonsuit should have been allowed, an aggrieved party being one who has 
been injuriously affected by the act complained of, and who thereby 
suffers an injury to person or property. 

,IPPEAI. by defendant from Ariilsirong, J. ,  a t  March Term, 1935, of 
MECICLENBURG. Reversed. 

Action to recorer the penalty prescribed by chapter 6, Public-Local 
Laws of 1935, instituted in the court of a juytice of the peace. I n  the 
Superior Court, upon appeal, the following issue was submitted to the 
jury : 

"Did the defendant George W. Denny, a justice of the peace for 
Charlotte Township, deliver a warrant or other process to be served in 
Charlotte Township to a constable other than a constable chosen to serve 
in the township within which said justice of the peace resides?" Under 
peremptory instructions from the court the jury answered the issue 
"Yes," and from judgment on the verdict, defendant appealed. 

John J a m ~ s  f o r  p laint i f f ,  appel lee .  
John S e w i t f  for  d e f e n d a n t ,  a p p e l l a n f .  

DEVIS, J. By chapter 6, Public-Local Laws of 1033, applicable only 
to Xecklenburg County, i t  was made unlawful for any constable to 
solicit for service any process from a justice of the peace residing in a 
different township, unless service was to be made in the to~vnship for 
which the constable was chosen. The act further provides: 

"Sec. 2. That  it shall be unlawful for any justice of the peace to 
delirer any such process to any constable, other than a constable chosen 
by and serving the tovmsliip within which said justice of the peace 
resides. 

"Sec. 3. That  any constable or justice of the peace who violates the 
prolisions of this act shall forfeit and pay the sum of one hundred 
dollars to any aggrieved party who sues for the same." 

The uncontradicted evidence offered a t  the tr ial  tended to show that  
the defendant Denny, a justice of the peace residing in Charlotte Town- 
ship, issued a warrant for  the plaintiff charging him with violation of 
certain sanitary rules prescribed by the State Board of Health for the 
management of barber shops (ch. 119, Public Laws 1929). The war- 
rant  was delivered by the defendant to R. C. RlcNeely, a constable of 
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Rerryhill Township, and by him duly served. The criminal action thus 
instituted was removed to the city recorder's court, whwe the plaintiff 
herein, John  L. James, was found guilty and prayer for judgment con- 
tinued. A t  the conclusion of this eridence defendant Denny moved for 
judgment of nonsuit. This was denied, and defendant assigns as error 
the failure of the court to allow this motion. 

~ k e  motion should have been allowed. The statute authorizes the 
penalty only in favor of an  aggrieved party. The plaintiff, who was 
properly convicted of the offense charged in the warrant, is not in lam 
the party aggrieved by the delivery of the warrant  for service to a con- 
stable of another township. The result to him was tht. same. Under 
the evidence in this case, the only person who could have been legally 
aggrieved was the constable of Charlotte Township, prc~sumably arail- 
able for the service. Stone v. R. R., 144 h'. C., 220, 56 13. E., 932. An 
aggrieved party is one who has been injuriously affected by the act 
complained of, one who has thereby suffered an injury to person or prop- 
erty. 3 C . J . S . , 3 5 0 ; 1 C . J . , 9 7 3 .  

Webster's International Dictionary defines an  aggrieved party as one 
"adversely affected in respect of legal rights." 

F o r  the reasons stated, we hold that  there was error in denying defend- 
ant's motion for judgment of nonsuit. 

Judgment reversed. 

J. E. ELROD v. D. L. PHILLIPS. 

(Filed 30 Noremher. 1!)3S. i 

1. Deeds § 16-Findings held to show such fundamental change in charac- 
ter of property around locus in quo as to make restrictive covenants 
void. 

The trial court found facts. nnder acleenwnt of the parties. tending to 
eut~blish that the 7oclrs i l l  quo n'au on the etlgc of :I tlev~lopmcnt s~ibject 
to restrictive covenants confining the use of the proper y to residential 
purposes: that a t  the time the de\elopmcnt nnu initiated, about 28 years 
prior to the institution of thc action, the property was ~alunble only for 
residential purposes, but that the property nl~iitting the cirrelopment and 
contiguo~iu to the lorltr 111 quo 1i:ltl been h i l t  up for 1)11<iness purposes. 
rendering the locus ill qrto vnl~iahle chiefly for hnaineus pnrpoue': only, nnd 
that its use for businesu purposes ~vo~ild not adrersely affect other prop- 
erty in the drvelopmmt. HclA:  The findings clipport th3 ronrt'r conclu- 
sions of Ian- that the change in the fundamental clinmcter of the property 
rendered the enforcement of the restrictire covenants inequitable and that 
they mere void. 
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2. Same-Change in contiguous prolwrty may rrnder restrictions inequita- 
ble even though there has heen no change in use of proprrtg within 
clevelopn~ent. 

\There property abutting :I tlc~c.lopnlent snl)ject to restrictive coTe11;lnts 
:nltl contignons to thr  lo(,!is i ~ r  cl11o 11;ls so  clla~~gecl i n  f~nitlarnrntnl Cllar- 
ncter as  t o  render the enforcenicnt of the restrictions ineqnitable a s  t u  
such property. the court nl;ly tlec,larc the rrstrictions roitl, and it is not 
necessary to sust:lin srich co~icl~ision that tlie c o ~ ~ r t  find that there 11:ls 
Ijecn any  sn11st:mtial change i n  the uscL of the property within the boull- 
tlary of the (lcrelopiiie~it. 

A l ~ v r a ~ ,  hy defendant f r o m  ( 'o~c~pcr ,  h'l~c,c,iol drrtl,qfl, a t  -1ugust Special 
7 > l c r ~ n ,  1988, of ~ I -~ .CKL~.SB~RG.  

This  is a n  action f o r  specific performance of a contract of lease. The 
plaintiff is the o n n e r  of Lot 9 and a par t  of Lot  1 0  i n  the Crescent 
Height ,  Suhdirision, a real estate development made  by Elizabeth Rea l ty  
Company i n  1909, the l o c u s  in yrro being situated on the  northwest 
corner of Pror idence  Roatl and Cherokee Road  ( f o n m r l p  T a i l  A l ~ e i ~ u e ) .  
T h e  plaintiff and ilefcndant h a r e  entered into a contract \r-hrrcin the 
plaintiff agrccs to  lease the  locrts i n  q ~ t o  to the dcfcnilant f o r  a tcrm of 
fire ,r P:IP f o r  the purpose of con.tructing a d  operat ing a filling station 
thereon, and tllc defendant agree, to  p a p  the I)laintiff $150.00 per n ~ o n t l ~  
rent  t l ~ ~ r e f o r  f o r  said p ~ i r p o ~ .  T h e  plaintiff has  trntlered to  the  defend- 
a n t  a I c a v  i n  accord n-it11 said contract.  but  tlie d e f ~ n d a n t  haq dcclined 
and refured to accept sa111e or to  pay  ally rent. 

T h e  defendant bases liis refusal to  comply n i t l i  tlie terms of the con- 
t ract  upon tlie contention tha t  the  lai in tiff cannot make a r a l i d  contract 
fo r  the rental  of the l ocu r  it1 qlro as a sit(, fo r  the c o n ~ t r u c t i o n  and opera- 
tion of a filling station. There appear.. i n  defendant 's brief the fol lou-  
ing : "Tlic defendant concedes t h a t  plaintiff is entitlcd to  specific per- 
formnnec of the  contract entrrcil into I)ct\vecii the parties, and also the 
contract of lease tcntlcretl to  the  tlefentlant by  plaintiff, ljror-icled the  
defendant can  use tlie lo( ~ t r  in q ~ t o  f o r  the purpoqe3 set fo r th  i n  the con- 
t ra r t ,  to  n i t  : rr qrisolinr filliiig s ta t io i~  or othcr l a n f u l  busiircss purpoqc; 
ot1icrni.e clcfcn(1ant denir? tha t  he i.: llahle i n  a n y  manner to tllc p l ;~ in-  
tiff by reason of ha1 ing executed said contract." 

T h e  plaintiff alleges and the defendant admits  tha t  : 
"2. T h a t  the  plaintiff is the owner i n  fee simple of a c r r ta in  lot i n  the 

city of ('liarlotte, located on the northwest corner of Providence Road 
and ( ' l ierokw Road, as  show11 and tleicrihed i n  Book 930, page 153, i n  
the office of the register of clecdi f o r  Necklenburg County, N. C'. 

"3. T h a t  cer tain restrictions were placed on said lot i n  1009, and  t h a t  
said lot was tleedetl by E l i m h e t h  Real ty Company to J. F. Shannon  and 
wife, on 23 May,  1914, as  s h o v n  1)y a deed recorded i n  Book 325, page 
203. nl l ich said restrictions n e r e  as fo l lons :  
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"(a)  The said lot shall never be owned or occupied by any person or 
persons of the Kegro race or with Negro blood. 

" (b)  That  no house shall be built upon the said lot nearer than 25 
feet to the line of the said Vail Arenue. 

"(c) That  the said lot shall be used only for residential purposes. 
"(d) That  no house built on said lot shall cost less than $2,000, 

except the necessary outhouses in connection with the main dwelling 
houqe. 

'(4. That  after m e s n e  conveyances, said property was ccnveyed to 0. J. 
Thies by deed recorded in Book 468, page 92, and Book 712, page 276, 
in said office of the Register of Deeds, and that said 01. J. Thies and 
wife executed deed to the said property to S. J. Dunavant and wife, as 
slio\vn by Book 898, page 297, in said register's office. That  by said 
conr.cyance 0. J. Thies undertook to add the follo~ving re~;trictions to the 
said loc1rs i n  q u o :  

"(e) S o  houses shall be built upon said lots nearer than 15 feet to the 
line of Lot 11. 

"(f)  N o  outbuilding shall be built upon the said lots nearer than 90 
feet of the line of Vail Avenue or Cherokee Road, or nearer than 75 feet 
of the line of Providence Road. 

"That said additional restrictions were not in any manner a part of 
any uniform plan or scheme of development and are invalid, and that  
said S. J. Dunavant and wife conveyed said lot by deed recorded in  
Book 930, page 153, of the Mecklenburg Registry, to J. I:. Elrod, plain- 
tiff in this action, subject to all restrictions heretofore mtlntioned." 

His  Honor entered the following judgment : 
"Thiq cause coming on to be heard a t  the Extra  29 August, 1038, Term 

of the Superior Court of Xecklenburg County, and a jury trial having 
been waived by the parties, and it having bwn agreed that  his Honor, 
Judge G. V. Cowper, holding said court, should hear said cause and 
decide the issues and questions of fact therein as well a3 those of law, 
and said cause having been heard by his Honor without a jury, as agreed 
by the parties, the court finds upon the evidence as follows : 

"1. That  the plaintiff J. E. Elrod is the owner of the lot described in  
the complaint, and that  said lot is situated in a subdivision developed by 
the Elizabeth Realty Company in the year 1909, plat of which appears 
of record in Map Book 230, page 24, in the Mecklenburg registry; that  
said restrictions were placed upon the said lot limiting it to use for resi- 
dential purposes as set out in the complaint and admitted in the answer 
and that  later additional restrictions were added to said lot in deed of 
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0. J. Thies and wife to S. J. Dunavant and \ l i fe;  that  a t  the time said 
lalid n a s  originally clevelol~etl, :i large part  t l icr~of and plaintiff's lot in 
particular was far  hcyo~~t l  tlic limit.; of the city of ('harlotte and were 
sparsely settled. That  the additional rebtrictions were no part of any 
general plan or scheme of any derelopnlent. 

"2. That  the loclrs Z / L  quo,  being a t  the extreme soutl~crn end thereof, 
is the most distant of any of the lots ill the deve1ol)nient from the busi- 
ness district of the city of Charlotte and fronts on P~wridence and Chero- 
kee Roadi ;  tliat at the time said land was developed, it was fit only for 
the reiidential purposes, the locus in qrro being outside of tlic city limits 
and tliere being no other types of property except a few residences in the 
vicinity; that no structnre of any kind has ever been erected on the 
plaintiff's lot. 

"3. That  about the year 1920. because of exten.ive grovtli, the city of 
Charlotte cstended ite. h i t s  and incorporated within its bounds all of 
said land, iriclucling plaintiff's lot and additional territory for morr thau 
a mile beyond; that  both Providence and ('herokee Roads liare been 
pared and I'rovitleace Iioad is a thoroughfare and a portion of the State 
l i igl luay leading from Charlotte to V a s h a w ;  that  botli of said roads 
are hear-ily and colistantly trareleil botli day and night by buses, auto- 
mobiles mid trucks; tliat directly across the street from the plaintiff's lot 
is a large gasoline filling station, ant1 continuing therefrom for a dis- 
tance of approsinlately half a mile south there is an  almost unbroken 
business diqtrict ; that  on Providence Road north of plaintiff's lot within 
one block thereof, there is a large gasoline filling station and within two 
blocks north of the plaintiff's lot there is a large two-story store build- 
ing, llousing a beauty parlor, drug store, grocery store and dance hal l ;  
that a fire department subitation has been erected n i th in  a block and a 
half east of plaintiff's lot, housing fire trucks, and tliat within 3 blocks 
of the locuo in quo a large supel.-grocery store is under construction; that  
within 3 blocks of and adjacent to plaintiff's lot there are 16  places of 
business, consi\ting of four large gasoline filling stations, a restaurant 
roadhouse, drug stores, barber shop, dry  cleaning company, grocery 
stores, meat market, fire department substation, beauty parlor and dance 
hall, as shovn by the plat. 

"4. That  as a consequence of the influx of business adjacent to and 
thickly surrounding plaintiff's lot, the value of the loc~rs  in quo as busi- 
ness property is a t  least 100 pcr cent more than its ralue as residential 
property; that  the said comniunity has, during the past 10 years, under- 
gone a radical, substantial and fundamental change in its character, and 
there is ample evidence indicating further and more extensive construc- 
tion of buriness houses in  tlic said vicinity; that the restrictions placed 
on plaintiff's lot more than 25 years ago are of no value to the plaintiff 
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or any 0 t h  lot owner in tlic tlewlopmnlt, but on the contrary consti- 
tute a distinct disadvantage on account of the encroachment of business 
houses surrounding said lot. 

u 

''5. Tha t  the changes heretofore enumerated in the use of the property 
in the vicinity of and adjacent to plaintiff's property and the gron-th and 
development of the city of Charlotte and the great increase in volume of 
tra7-el and business and other nonresidential use of property in close 
proximity to the vicinity in which plaintiff's property is located, have 
so drastically altered the original nature of the plaintiff'3 property from 
its original character that  the same is now wholly unfit and unsuitable 
for residential purposes, ancl more suitable for business purposes. 

"6. That  the nlaintiff and defendant hare  entered into a valid, enforce- 
able antl binding contract for valuable consideration, wherebv the de- - 
fentlant agreed to lease the plaintiff's said lot ancl pay the monthly rental 
stipulated therein, as set forth and attached to the plaintiff's complaint 
and admitted by the answer of the defendant; that  the plaintiff has made 
proper tender of a written lease to the defendant, embodying the terms 
and agreements heretofore orally agreed to by said parties; that  the 
defendant has refused to accept, be bound by and perform the terms of 
the said lease and that  said contract is one that  may he enforced and 
that  the plaintiff is entitled to the specific performance thereof, and that  
unless said contract is performed by the defendant, the plaintiff will 
suffer irreparable loss and damage. 

"I. That  because of the substantial changes hereinbefore enumerated 
which have taken place adjoining and in the vicinity of the locus in quo, 
since restrictioris were placed thereon, said property has undergone such 
radical and fnndamental alteration of character as to render it wholly 
unfit antl u~~hui tablc  for use for  residential purposes and that  if the said 
property be nolv or further restricted to residential use only, i t  would 
work :t great hardship upon the plaintiff and be of no consequential 
benefit to the owners of other property in the vicinity. 

' '2 .  That  the restrictions placed upon the plaintiff's lot more than 28 
years ago and also the more recent restrictions added thereto are detri- 
mental and injurious and a distinct hindrance to the market value of 
said 7oc.n~ i l l  y ~ r o  and that if said restrictions are permitted to continue, 
it will retard the advancement and upbuilding of the high class suburban 
business district in said vicinity and deny the plaintiff the proper use 
and benefit of liis said property. 

''3. That  the contract of lease entered into between plaintiff and 
defendant is a valid and binding lease, the same being entered into for 
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valuable consideration and that specific performance thereof is enforce- 
able by law. 

"Sow thereforc, upon motion of Frank TIr. Orr,  attorney for plaintiff, 
it  is considered, ordered and adjudged: 

"1. That  the restrictions heretofore existing upon plaintiff's lot as 
described in the complaint and also appeari i~g of record in the chain of 
title, be and said restrictions are hereby declared null and void and said 
lot may be used for any lawful purpose. 

"2. That  defendant be and he is hereby required to specifically per- 
form the contract of lease described in the complaint. 

"3. That  the defendant be taxed x i t h  the costs of this action. 
"This 1 9  September, 1938." 
From the judgment entered the defendant appealed, making "as his 

only assignment of error the judgment appearing in the record." 

Fran l i  TT'. O r r  for p la in t i f f ,  appellee.  
J .  C l y d e  S tanc i l l  for de f endan t ,  n p p e l l n n f .  

SCHESCX, J. -111 of the findings of fact by the court are amply sus- 
tained by the evidence. 

The question presented for our consideration is whether the findings 
of fact sustain the court's conclusions of law. We hare  two lines of 
decisions in this jurisdiction involving the circunlstances under which 
restrictive covenants in deeds for property originally devoted to resi- 
dential purposes are rendered unenforceable or are enforced. The lead- 
ing cases where such restrictions were held unenforceable are S t a r k e y  
2.. Gardner ,  194 N .  C., 74, and S n y d e r  z.. Cnldwe l l ,  20'7 N.  C., 626, and 
the leading cases wherein such restrictions are held enforceable are 
J o h n s t o n  c. Garre t t ,  100 S. C., 535, and X c L e s k e y  v. I I e in l e in ,  200 
N. C., 290. 

The defendant contends that  the court erred in holding that restric- 
tions in the deeds involred in the instant case were uneilforceable for 
the reason that there is no evidence or finding of fact to the effect that  
there has been any substantial change in the use of the property within 
the boundary of the subdivision as originally laid out and restricted. 
While there may be some persuasire reasoning and authority for this 
contention, it is not compelling and we do not concur with the conclusion 
that  such change is a s ine  qua n o n  to sustain the plaintiff's position. 
I n  S t a r k e y  v. Gardner ,  supra ,  i t  is said:  '(However, i t  is equally true 
that  if the character of the community has been changed by the expan- 
sion of a city and the spread of industry or other causes resulting in a 
substantial subversion or fundamental change in the essential character 
of the property, then, in such cases, equity will not rigidly enforce the 
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restriction. I11 V'ard v. Prospect  X a n o r  Corp., 206 N .  W., 856, decided 
1 2  J a n u a r y ,  1026, the Supreme Cour t  of Visconsin s a i d :  'Courts of 
euuitv will not  enforce such restrictive covenants where the character of 

A " 

the ~ ie ighbor l~ood  has  so changed as  to  make it impossible to  accomplish 
the  purpose intended by such covenants. T h i s  m a g  result f r o m  circum- 
stances over which neither plaintiff nor  defendant nor  other resident of 
the  ronimunity h a s  a n y  control. As i n  R o ~ c l a ~ t d  v. JI i l ler ,  139 h'. Y., 
93, 22 1,. R. ,I., 182, 3 4  N. E., 765, where the erection of a s team rai lway 
and  the  construction of a station rendered the neighborhood, and  espe- 
cially the defendant's property, i n  f ron t  of which the s tat ion was erected, 
unfit f o r  use f o r  residential purposes to  which i t  was intended to confine 
the restricted area. Such  c h a n i e d  conditions m a y  result f r o m  the nat-  
u ra l  growth of the city, br inging industry, smoke, soot, ~ n d  traffic into 
such close proximity to  the restricted area as  to  render i t  undesirable f o r  
the purposrs  to  which i t  is restricted. . . . 9 ) )  

W e  ai.e of the opinion, and  so hold, t h a t  the instant  case is governed 
by  S f n r k c y  1'. Gardner ,  supra,  and  S n y d e r  c. Cnldzoell, rupra ,  and tlie 
judgment of the Superior  Cour t  is therefore 

Affirmed. 

ABERNETHT LAND & FIN*\SCE COMPANY, JULIUS Mr. ABERSETHT, 
E'OREST SCHRUM, A R D  LOUIS SCHRUM v. FIRST SECURITY TRUST 
COJIPAXY, .~D~\ I ISISTI~ATOR O F  TI IE  ESTATE O F  JOHN P. YOUST, DE- 
CEASED, .\IUD I ~ D ~ ~ I N I S T R A T O R  O F  1 I IE  ESTATE O F  ~~I IAI . 'OS( :  YOU?rTT, DE- 
CEASED ; WADE H. LEFLER, CLERIC S UITRIOR COLRT, CATAWBA COUATY ; 
0. I). BARRS, SIIERIFF, CATAWBA COUKTY; ASD J O H N  12. IRYIS, JR., 
SHERIFF, &IECKLESBLRO COLNTY. 

(Filed 30 November, 1933. ) 

Execution 8 17-Manner of statement of facts relied on by judgment 
debtor to overcome report  of sale made by sheriff and  character of 
evidence establishing them, held not  prejudicial. 

In  this controversy between the judgment debtor and the junior lienor, 
which bid in the property a t  the execution sale, as  to the amount of the 
bid, it  is h c l d ,  the verdict of the jury upon competent evitlence establish- 
ing the amount of the bid as  contended for hy the judgment debtor is 
concll~sive, and the charge of the court in stating the character of evi- 
dence necessary to overcome the sheriff's report of sale i s  Ilcld not preju- 
dicial upon the junior lienor's objection to the manner in which the facts 
relied on by the judgment debtor to overcome the report were stated, even 
though the instruction might have been more aptly given in different form. 

When the manner in which the court states the evidence is not preju- 
dicial, the instruction will not be held for error even though the instruc- 
tion might have been more aptly given in difft.rent form. 
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3. Execution # 17-Form of issue as to amount of bid at execution sale 
held not prejudicial. 

In  this controversy between the judgment debtor and the purcllaser a t  
the esecotion sale a s  to the amonnt of the bid, the form of the issue wb- 
mitted is he ld  not prejudicial, since it  presented for the jury's determina- 
tion the controverted amount of the bid, and the inclusion therein of 
matters rclnting to asiumption of prior liens by the purchaser are tleenied 
harmless snrldnsage. 

4. Execution 3 a l -Judgment  debtor is entitled as matter of law to hare 
surplus under execution of junior lien applied to senior l i t ~ ~ s .  

The verdict of the jury eitablished that the junior lienor purchasing 
the property a t  the execution sale bid an amount sufficient to pay the 
judgment and the senior lienr. H r l d :  The judgment debtor iz entitled to 
h a l e  the surplus applied to the senior liens as  a matter of law. :nid :IS to 
the judgment debtor any agreement between the junior :111d semor lienors 
a5 to the payment of the qenior liens and the purchase of the prior judg- 
ment is immaterial. 

5. Executors and Administrators # 10--4dministrator may purchase prop- 
erty at execution sale to protect claim of estate. 

Where an estate owns a judgment against lands subject to senior liens, 
the administrator may protect the interest of the estate by purchasing the 
property a t  the execution sale, and may bid more than the amount of the 
estate's judgment in purchasing the land, in its discretion within reason- 
able l i~ni ts  in the csercise of good faith, which tranwction will be re- 
garded as  a n  inrestment of funds of the estate in the land and not :IS 

creating a debt of the estate, and only the beneficiaries of the estate may 
object thereto, and the administrator may not attack its o\\-i~ bid a s  ljeing 
ultra v rws  in se~l t ing to repudiate the transaction. 

, ~ P I ~ E A L  by defendants f r o m  Rousseau, J., a t  N a y  Term,  1938, of 
CATAJTB.~. NO error .  

One of the defendants, the  Consolidated Trus t  Company,  on  J u n e  29, 
1931, obtained a judgment against the Abernethy L a n d  6: Finance  Corn- 
pany  ant1 others, movants i n  this proceeding, i n  t h e  amount  of $6,750.00, 
with intcrest and  costs, wliich was a first judgment lien on their  real  
estate. Thereafter ,  on J u n e  6, 1932, t h e  F i r s t  Securi ty  T r u s t  Company, 
administrator  of the  J o h n  P. P o u n t  Estate ,  secured judgments against 
the  same plaintiffs on two $10,000 items, with interest a n d  costs, which 
judgments became the  second docketed lien against  the  property involved 
i n  th i s  controversy. There  were liens f o r  taxes a n d  street improrement  
assessments amounting to the sum of $5,690.11. 

Desir ing to issue a n  execution on i t s  judgments, the  F i r s t  Securi ty  
T r u s t  Company, as  contended by plaintiffs, approached the  holder of 
the  senior judgment-the Consolidated T r u s t  Company-and entered 
in to  a n  arrangement  by which the Consolidated T r u s t  Company should 
re f ra in  f r o m  execution on i t s  judgment;  arld i t  was agreed t h a t  the 
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latter should be paid all of its claim, according to an  agreed schedule, 
by the Fi rs t  Security Trust  Company. I n  tlie event the First  Security 
Trust Company should become the last and highest bidder a t  an  execu- 
tion sale upon its judgment, the latter would turn over to the Consoli- 
dated Trust  Company the net proceeds, less taxes and expenses of any 
resale it might be able to make. 

Subsequent to this agreement, the First  Security Trust  Company 
cauqed execution to issue, and on the 14th day of January ,  1935, the 
sheriff of Catawba County sold, under such execution, 25 tracts or 
parcels of land of the Finance Company, judgment debtor, at the court- 
house door in Newton, the property first being offered in  parcels and 
then being sold as a whole. Thereupon, the Trus t  Company credited 
its judgment with the sum of $16,466.54 and the cost of the execution 
sale, making a total of $17,059.52. 

Subsequently, the Finance Company enjoined further proceedings, on 
account of the inadequacy of the bid, claiming the property to be worth 
$75,000; but the restraining order was dissolved and an  appeal which 
had been taken to the Suprcme Court w:ls al~alidoiied. 

The First  Security Trust  Company started supplementary proceed- 
ings against the Finance Company, J. W. Abernethy anll others, and a 
compromise was reached between the Trust Company, Administrator, 
and the Finance Company and J. TV. Abernethy, under which the Ad- 
minist~ator 's  judgment against the Finance Company and Abernethy 
n-ew to be canceled and discharged, and in compliance with the terms 
of this agreement Abernethy conreyed certain lands and paid the Ad- 
millistrator an  additional sum of $3,100, whereupon the -ldministrator, 
First  Security Trus t  Company, cancelled its judgments. 

The First  Security Trust  Company paid to the Confolidated Trust  
Company, upon the senior judgment, $4,456.50 on April 23, 1936, and 
the balance of $4,225.41 during August, 1936; whereupon, the Consoli- 
dated Trust  Company executed a n  assignment to the First  Security 
Trust Company, Administrator, transferrilig, without recourse, any 
interest it  might hare  in the judgment. 

Tliereupon, the Fi rs t  Security Trust  Company, Administrator, issued 
execution on the Consolidated Trust  Company judgment assigned to 
it, and the defendants Abernethy, Forest Schrum and Louis Schrum, 
brought this action to elljoin sale under the execution and to require 
cancellation of the jud,pent. 

Upon the tr ial  of the cause, there was eTidence on tlle part  of tlle 
respondent that  its bid a t  the sale of the lands on the Yount judgments 
was $17,059.52, and there was e~ idence  on tlie part of thp nlorants that  
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the bid x i s  $31,000, i n c l u d i ~ ~ g  assumption of the Consolidated Trust  
Company judgment and the outstanding t a x ~ s  and assessments against 
the property. The jury found for tlle rno~ants ,  their ~e r t l i c t  beillg as 
fo1lo~i-s : 

"Did tlie First  Security Tru.t Compa~ly,  ,ldmiriistrator of the J. P. 
Youlit Estate, bid tlie sum of Thirty-ow Tliousanrl Dollars a t  tlie execu- 
tion ialc of A\bernetl~v Lmid and Finarice Company lands, and include 
in iaitl l ~ i d  the aqsurnption of the Consolidated Trust  Company prior 
j u d g n l t ~ ~ t .  taxes, and ctrect assessments on said properties? L h s w e r :  
'Yes.' " 

From tlie jutlgrnciit tlicrcupon, the d e f e d a ~ i t s  appealed. 

T I 7 .  ('. Feit)zsfcr ant1 Th os. P. I ' ru i f  f for p ln in f i f f s ,  nppe l l r r s .  
II*. -1. ScTf rind C'. Dnris iSwi f l  for  d e f e n d a n t s ,  n p p e l l a n f s .  

SF \n P I  I>, J. Tlw l~rcscnt  contro~erqy came h e f o ~ e  this ('ourt on 
appeal hy the plaintiffs from the judgment reiidered in the Superior 
Court of Catanha County, ilisini.;sing an action to enjoin tlic executioii 
sale of a juilgmeut rendered in faxor of the Congolidatcd Trust Co~n-  
pany nhich tlic defendant First  Security Trust  Company clainiecl to 
l i x ~ e  purclmietl. F i n a n r e  ( ' 0 .  r .  7 ' r u s f  Co., 213 3. C., 3GO. Since it 
appeared that the controversy nns  over an  execution sale of property of 
thc plaintiff. on a judgment rendered in fayor of the First  Srcurity 
Trust  Con~pany against them, in n.11ich the amount hid a t  the sale was 
in queqtion, the court chose to treat tlie action as a motion in the original 
cause and remanded it to the court below for appropriate proceeding on 
~ u c h  motion. 

III remallding the caw the Court said:  "As the merits of the case 
hare  not been determined by the cowt  belorr, and the rights of the 
parties depend upon the nature and extent of agrcenient entered into by 
and betxecn tlie defendant administrator and tlie Consolidated Trust  
Company, n e  refrain from discussing the other questions a t  la\\ raised 
in thc briefs. I t  may bc appropriate to say, ho~vevcr, that  tlic present 
record Joci not disclose any judgments junior to the one obtained by the 
defe i ida~~t  adiiiinistrator, and that if in fact the bid a t  the execution sale 
n a s  $31,000, a? coiitcntleil by the plaii~tiffs. nothing else appearing, the 
plaintiffs, as a matter of law, are entitled to h a w  the excess oxer and 
above the arnount necessary to pay the juclgmrnt held by the defendant 
admirii*trator applied to the satisfaction of the judgment ohtaiued by 
the Consolidated Trust Company." 

The verdict of the jury found that the bid of the First  Security Trust  
Company a t  the auction sale under review was $31,000, thereby sup- 
porting the contention of the movants. We think this ~ e r d i c t ,  upon 
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evidence which Ire are constrained to think competent, largely disposes 
of the whole controversy and reduces the field of legal inquiry. 

The respondents objected to the instruction of his Hcnor relating to 
the character of the evidence necessary to  overcome the report of the 
sale made by the sheriff, in which the bid was stated to be $17,500. The 
criticism is aimed a t  the manner in which his Honor cla,:sified the facts 
which the movants were attempting to establish by such evidence. While 
perhaps the instruction might have been given more aptly in a different 
form, we cannot see that  i t  caused substantial prejudice to respondents' 
cause. and we do not hold i t  for reversible error. 

Respondents also excepted to the issue submitted to  the jury and to 
the refusal to submit more particular and elaborate issues tendered by 
them. We think, howerer, that  the issue submitted was sufficient to 
determine the issues raised in the pleadings and evidence, and while i t  
included more than might hare  been necessary for that  purpose, and was 
somewhat responsire to the wide scope taken in this investigation, some 
of which we think unnecessary, the additions related merely to matters 
of legal requirement, in the ewnt  that  the First  Security Trust  Com- 
pany bid $31,000 a t  the sale, and may be treated as surplusage. We do 
not find that  the respondents were prejudiced by its submission in this 
form. 

We need not inquire too deeply into the character of the transaction 
between the First  Security Trust  Company and the Consolidated Trust  
Company, whereby this respondent claimed to have purchased the Con- 
solidated Trust  Company judgment, upon which i t  proposed to issue 
execution against the lands of movants. Under the verdict of the jury 
and applicable law, i t  became the legal duty of the respondent, First  
Security Trus t  Company, to apply the proceeds of the sale, as f a r  as 
they might be adequate and available, to the Consolidated Trus t  Com- 
pany judgment, which was a senior judgment and had a prior lien upon 
the property sold. I t  appears from the verdict of the jury and the 
calculation from undisputed data that  the proceeds of the-sale were 
adequate for that  purpose. 

It appears tha t  whatever agreement was made between the First  
Security Trust  Company and the Consolidated Trust  Company with 
regard to the latter's judgment was carried out after the sale, by the 
applicatiou of funds in  the hands of the Security Trust  Company, as 
administrator, to the Consolidated Trust  Company's judgment. F o r  
the purpose of this proceeding i t  does not matter whether this was in 
pursuance of a contract of purchase, whereby the ownership was sup- 
posed to vest in the Security Trust  Company, or otherwilse, since, as  we 
have stated, the law itself imposed the obligation upon the Security 
Trust Pompany to apply the proceeds of the sale in its liands in settle- 
ment of the judgment. 
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We do not think that  the plea of the respondent Trust  Company that 
i t  went beyond its authority, as administrator, in bidding more than 
the amount of its judgment and could not bind the estate by a new con- 
tract of that  type is tenable. 

The purchase of the moralits' lands a t  the execution sale by this 
r e s p o n d ~ l ~ t  cannot be classed as a new contract or creating a new lia- 
bility upon this estate to be subsequently enforced. I n  contemplation 
of la\\., tlie application of the funds of the estate might he held to have 
been made. .It any rate, the transaction may be classed as an  invest- 
ment in the land, for the purpose of protecting the assets of the estate. 

The rrspondents admit that  the administrator had the right to hid 
the amount of the jutlgme~lt and interest-some $27,000 or more-in 
protecting the assets of the estate, a debt which was then secured by 
judpmcl~t oil lari t l~ whirh niiglit hare  been sacrificed a t  the sale for want 
of an adequate bid. Conceding that  it had such a right, n e  do not hold 
tliat the amount the administrator could bid at such a qale must be 
rigidly determined by the amount of the debt due the estate, which he 
is endeavoring to protect and collect. I t  must rest upon sound business 
judgment and prudence, under a discretion which must be exercised in 
good fai th and within reasonable limits, so as not to waste or i~nper i l  
the asqets of the estate or "throw good money after bad." 

Srhouler on Executors and Administrators. 6th edition, section 2830, 
holds that i t  is proper for the administrator to purchase real estate a t  
a foreclosure sale where such a course is necessary to protect a claim of 
the decedent's estate against the mortgagor. I n  tlie case a t  bar, the 
estate held a lien on the property which the administrator had reason to 
belieye might be sacrificed a t  the execution sale because of the existence 
of smaller prior liens, and its purchase of the land at the execution sale 
\rill not now be held ultra wires. 

But  we do not think the administrator can avail itself of tliat defense 
on this record. Our nnderstanding of the lam is tliat where an  ad- 
~ninis t ra tor  has made an unauthorized inrestmelit, beneficiaries of the 
estate may elect to disaffirm the transaction and hold the administrator 
liable, or to rat ify the act and accept the benefit. 24 C. J., page 72, 
section 494. There is no suggestion in this ease tha t  there has been any 
such repudiation of the purchase made by the First  Security Trust  Com- 
pany, and a t  present that  seems to be a matter which should be left 
between the administrator and those beneficially interested in  the estate. 

I n  the tr ial  and judgment, we find 
N o  error. 
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K. I:. JOI-ISSOS & SOSS, ISC.. r. SOUTHERS RAILWAY COJIPASY, 
a CORPORATIOX, 

and 

S, W. JOIISSOX r. SOUTHERS RAILWAY COJIPASY, a CORPORATIOS. 

(Filed 30 Sorember. 193s. ) 

1. Railroads 8 & 

In ml action to recover for damages to an autonlo1)ile re-nlting from a 
collision a t  a grntlc crossing, the railroad company'> 1110 ion to 11oi1-nit is 
properly allowed in the absence of eridcncc. that  plnintiff n a s  tlie owner 
of the car. 

2. Evidence 5 5 6  
Segat i re  eridcnce is admissible and carries some pr7batire force for 

t l i ~  consideration of the jury that  the circumstance in cli-pute did not 
occvr, hut in order to be competent i t  must be made to appear that the 
witness \\'onltl have seen or heard or knon 11 of the fact in  dispute had i t  
csisted. 

3. Railroads 3 9- 

'l'estimony of a witness that  he did not hear the bel'. or whistle of a 
locomotire as  it approached a grade crossing is some cxridence that the 
proper warning was not given, prorided it is made to appear that the 
witness was in n position to liave heard the signal had it been given. 

4. Same-Srgative evidence tha t  locomotive failed to  give proper warning 
held without probative force under  circumstances of this case. 

'l3e eridence tended to show that tlie nifnesses, the drircr and passen- 
ger in nn automobile, were both hard of hearing. that  they npproached the 
grade crossing with the engine of the car running, that  i t  was raining and 
cold so that  all windows were closed, and that mist con inually gathered 
on the inside and outside of the gin% \rindows nnd \vin-1shield, and that  
the occupants of the car had their attention centered. t ,  some estent a t  
least, upon keeping the nindshield ns nearly free of rni<-t a s  tlic circum- 
stances would permit. Ht l d :  Under the circumstancec: disclosed by the 
evidence, i t  does not appenr that  the nitric-es would 1ial.e heard warning 
signals of defcntlmlt's locomotire hntl nny heen g i ~ e n ,  and therefore their 
testimony that  thex did not hear any warning by whistle or bell has no 
probatire force that  such signals \rere not given, mid this negative testi- 
monj being the only e~ idence  of negligence on the par1 of the railroad 
company, its motion to nonsuit was properly allo\\-ed. 

5. Appeal a n d  E r r o r  § 41- 
IVhere i t  is determined on appeal that  the judgment as  of nonsuit was 

proper for \rant of sufficient cvidcnce of negligence, i t  is not necessary to 
d?cidr whether the conduct of plaintiffs constituted contributory negli- 
gence as  a matter of law. 

CIARK~OS,  J. ,  concurs in r e s ~ ~ l t .  

APPEAL by plaint i f fs  f r o m  Olive, Special J u d g e ,  at J u n e  Term, 1938, 
of TAKE. Affirmed. 
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Ci\  il  actioxs, co~isolici:~ted by c o n s e ~ ~ t ,  instituted to recorer compen- 
ention for  p r o l ~ c r t y  darnngc to the autornohile of the  corporate p1:lintiff 
:lnd for  personal in j lu ies  to the  i l i d i ~ i d u a l  plaintiff, alleged t o  h a ~ e  
bec11 caused 1,. tlic negligence of tlic d~~fc i lda i i t  resulting i n  a collision 
bc>t\\ cell a n  au to~nobl lc  occupied hy I<. B. Jolinion. tlic d r i w r ,  presiclcr~t 
of the r o r p o ~ a t e  plaintiff, ant1 S. TT. J o l i ~ ~ e o n ,  a passenger, and  a trail1 
of the drfentlant a t  a n  i ~ i t c ~ r ~ e c t i o n  of the defendant's ra i l road arid 
r l i i t e t l  St:rtc. I I ig l lna>  So. 1 just i l i h i d ~  tlie ror1~0rate  l imits  i n  tlw 
to\\ 11 of IIc~itlcrson. 

r n i t e d  S ta tes  IIiglin ny S o .  1. upon n hicli the car  \ \ a s  trtileling ill 
a ~ ~ o r t l i e r l g  direction, intersects tlic defenda~it ' s  ra i l road a t  said crossing 
almo-t a t  riglit angles. 'I'lirre i.: nnotlicr highway crosiillg the rai l road 
nt the same p o i ~ ~ t  a t  a n  acutc angle. T h e  point of iiitersectioli of the 
t ~ v o  liigIi\\ a> r i i  a t  o r  upon the railroad crmring,  the  said rai l road croc.- 
ing  b c i ~ l g  coliinion to both 1ligli11:c~ ,. T h e  railroatl a t  the poilit ~ r l l e r e  
it  crosses tlic l i :~ rd  surface 11ighr\ay is located a t  the crest of a small 
illcline or l n ~ o l l  and is imhcdded i n  the mater ial  of u h i c h  the  linrd rnr-  
fnce of tlie l l i g l l n q  is  made, the tol) of tlie rails being approsimatelg 
l c ~ e l  n i t l i  the surface of tlie liiglln ay, so tha t  a t  the  crossi~ig tlie rai l road 
camlot he seen. T o  the eabt. I ~ o w e ~ e r .  tlie t rack and  a t r a i n  thereon call 
be seen f o r  some distance. ns disclosed by tlie testimony of nitncsses. 

-1s  the  c : ~ r  was crossing tlic rai l road t rack going in a northerly direc- 
tiou, the t r a i n  of the d c f e ~ ~ t l : ~ l ~ t  goilig ill :I n ~ ~ t e r l y  direction struck tlie 
rear  end of tlie car, damaging m i w  and  inflicting persolla1 illjuries on 
the pl:~intiff S. TT'. J o l n l ~ o n .  A t  the col1c~lu4on of plaiiltifi's evidence, 
on ~ n o t i o n  of the defendant, tlie actloll v n s  dismissed and  :I judgl~iclit  of 
in\  o l u ~ ~ t a r y  nollsuit e~iterctl .  T h e  1 h i n t i f f s  excepted and  aplmiled. 

I I .  . I t  i, :~lleced t h a t  thc3 autonlobilc n a* the propclrty of 
the rorporate  pl,~i~itifT. Thcre is 110 ci i t lc~lcc to hubtail1 tllir allegation. 
T l ~ r  onl> c\ it lei~ce of tit le nr1.t~ out of tlie te>timony of tlic ni tneih I<. B. 
J o l i l ~ \ o n ,  tlic driver, x11o rcfthrretl to the car  R ~ l u n i h e r  of timci: '1s ((my 
car." T h i s  alone is s ~ ~ f i r i e l l t  to inst:rin the  jrldglnent of 1ion5uit as  to  
the corpor ,~tc  p la~nt i f f .  

Tlirx only n itne,scs to tlie o c c u r ~ ~ n c c  u e r e  I<. 13. ,Jolinson, the d r i ~ e r  
of the autoniol)ilc, and the plaintiff S. V. Johnson,  a p a s w i g e r  tllereoa. 
E a c h  test~ficcl that  hc did not hear  a n y  hell o r  -\thistle o r  other signal. 
There  n : ~ .  110 c~ i t le~lce of esces.i\ e spced of the t r a i n  or o t l ~ e r  act of 
negligence on the par t  of tlie employees of tlie rai l road conlpang. Under  
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the circumstances of this case was the negative testimony of plaintiffs' 
witnesses sufficient evidence of the failure of tlie railroad company to 
give proper warning of the approach of its t rain to require the sub- 
mission of the cause to a j u ry?  This  is the only question presented. 

The car was of tlie sedan type. As the weather was cold and i t  mas 
raining, the glass windons were closed. Mist gathered on the glass 
windo~vs and nindshield, both on the inside and the oul side, to such an 
extent that tlie occupants of the car had to clear it off elery few minutes 
before tlie occupants could see. Tlie driver testified: " C  could only see, 
get a clear vision, wliere tlie nindsliield wiper had clear1.d the water off. 
Tlie fog would gather oil the inside and outside too constantly. I was 
looking straight aliead and liad a clear vision" through the space where 
tlic wiildsliield wiper kept the glass clear. Tlie fog or mist on the glass 
was so thick "we had to wipc off tlie glass every few minutes, both inside 
and outside, before we could see." This witness likewise testified: "I 
w a r  a11 electric dcvicc as an  aid to heari ig.  1 have worn i t  for two 
years or more. I was wearing i t  a t  tlie time of the accident; about a 
year or maybe several years before it. I am somewhat hard of hearing 
otherwise. I can liear ordinary c~onversation without it, but i t  aids me 
in clinrcli aud large lialls." The  plaintiff S. TIT. Johnson testified that  
lie conlcl not see through the glass a t  all, that  he could not see anything 
on t l i ~  outside, and that  "my hearing has been impaired all of my life." 

Ii. B. Johnson testified that  lie did not we any railroad crossing sign 
as  lie approached the railroad track, but that  he went back and found 
thc railroad sign 200 or more feet back from tlie crossing; that  the 
lettering on this sign faced a traveler going north towards the Soutlierii 
Railway; that lie found a "slow" sign 1 2  or 15 feet f lom the crossing 
ant1 a railroad cross-:lrm signal close to the track, about ten feet from 
the ground, and a square board sign 011 which tlie lettering was dim. 

Tliiis it  appears tliat the automobile occupied by the witness was in 
operation and the cngiiie running; that  the car was closed; that  the 
attcntion of tlie occupants mas to some extent a t  least centered upon 
keeping the glass uiiidows and nindsliield as nearly free of mist as the 
conditions would permit;  and that  each of them was hard of hearing. 
They each testified tliat under these conditions, as they approached tlie 
railroad track, they did not liear a bell ring or a whistle blow. 

Sega t i r e  evidence, meaning testinlony that  an alleged fact did not 
exist, altliougli weak, is admissible, if the witness' situation was such 
that lie would have known of i t  had it existed. S e l s o a  v. Iverson, 60 
A. D., 442. Wliile tlie affirmative testimony of a credible witness is 
orcliliarily more reliable than the negative testimony of an equally 
credible witness, still testimony that  a per3on nearby who could have 
heard and did not hear the sounding of a whistle or the ringing of a 
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hell is some eridrnce that no such signal was given. Johnson c. R. R., 
205 N. C., 127. 170 S. E., 120;  E o r ~ ~ ~ o o c l  v. R. R., 192 X. C., 27, 133 
S. E., 180; 1T7illinrils r .  R. R., 187 N. C., 351, 121 S. E., 608; Perry  v. 
R. R., 180 S. C., 290, 104 S. E., 673; Goff 7). R. R., 179 X. C., 219, 102 
S. E., 320; Shcpnrd I.. R. R., 166 S. C., 530, 82 S. I<., 372; . T O ~ I I V O ~  I - .  

R. X., 163 S. C., 431, 79 S. E., 690; Coopcr 1 % .  R. R., 140 N. C., 200, 
52 8. E., 932; Ed/itrrtla I.. R. X., 129 S. C., 78, 39 S. E., 730; S'fritk- 
la~rrl 1 , .  R. R., 130 S. C., 4, 63 S. E., 161. 

I n   johns so^^ I . .  R. R., supra (205 N. C'., 127), tlie ~ri tness,  after testify- 
ing tlint he cut off the engine to his car when lie was within 25 or 30 
fret of tlie track, furthcr testificd that  lie could hnvc. heard tlie vliistlo 
if it had hlon 11; that  the engine of his automobile vhile running could 
not keep e ~ ~ o u g l i  ~ioise to prerent him from hearing it. J n  Tl'illinms u. 
R. I?., suprc!, the eridence slio~vcd "that tlie plaintiff was in a position 
to h a l e  heard the signal, nliistle, or hell if it  had been souncled or rung. 
and that  .he waq not cngaged in anything that would have d i~t rac ted  
hcr attention." I n  Perry v. R. R., suprn, i t  is said:  "The authorities 
f a v o r i ~ ~ p  thii  I iew (that  the failure to $top a t  a railroad crossing is not 
contributory negligence as a matter of law) proceed upon the idea that 
the t r a ~ e l c r  has the right to rely upon the performance of its duty by 
tlw tlefentlant, and that  when he loolis and listens and neitlwr sees nor 
hrarq a trail1 11e  ha^ tlie right to act 1111011 the presumption that none is 
approaching." I t  is stated in S'frzcXland r .  X. R., szil~rtr, that "lie (the 
nitnees upon nliose testimony the plaintiff relied) states that 1 1 ~  crossed 
tIie track at 11 o'clock at Shore's crossing, some 400 or 500 yards south 
from tlic railroad approach. The trail1 pasi;ed a few minute? after he 
rrowetl the track. I I e  noticed tlie train, it  naq 150 or 200 yards off 
nlien he crossed the track. I f  there was n headlight on i t  he could not 
qec it. Witness does not say he was looking for a headlight, but v a s  a 
cnwal pasqer, hurrying ncroqq the track in front of a rapidly approarh- 
i i ~ g  train. T h e n  it p x d  him lie was going away from tlic track, and 
nlien he noticed it thc train wai 200 yards distant. Suvh ncgatire 
tc\tinlony (of no headlight), standing alone, l i a ~  scarcely probatire 
force sufficient to establish any fact." 

' T h e  entire p r o h a t i ~ e  value of tlie liegatire fact lies in tlie circum- 
staiice a t  once to be utatecl. Such e ~ i c l e n c ~  iq nlenningless, liolr-ever, if 
the non-seeing or the noli-hearing are equally consistent with the occur- 
rcncc of the ercnt. tllen~vlvcs. So t l i i l~g  is shonn of ally value in evi- 
dence if at tllc time of the allegrd occurrence of tlicse events the ~r i tness  
~ i a s  $0 5itu:tted that  they nell  might have occurred and he neither have 
seen nor lieartl t l i en~"  3 Modern Law of Eridence, see. 1753. The 
hasic psycliological, as well as probatire, weakness of negative evidence 
lies i n  this:  The fact may hare  taken place in the sight or liearing of a 
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person vllo may not Iiave perceived i t ;  or who perceiwd i t  falsely be- 
cauqe of defective pcrccptive apparatus, un fa~orab le  surrounding con- 
ditiona, or the state of mind of the witness; or who, lx,ving originally 
perc:ei\ ctl it corrcctlv, lins since forgotten it. Wills, Circumstantial E r i -  
tlcnce, Sistli Ed.. pp. 421-433; Gardner, "The Perception and Memory 
of Witlleqces," 1S Corncll Law Quarterly. 391-409. Te .dmony of mit- 
n e s ~ s  tlint t h y  (lit1 not hear a locomotive signal a t  a given time and 
plaw iq g i ~  el1 lwobnti~ c effect a c c o r d i ~ l ~  to the surrounding: circum- - 

stances, alrd is as ((forceful as tlie opportunities for obsei'vation, and the 
collcenrratioii and : ~ t t c ~ ~ t i o ~ l  of the wit~rcus on what was rroinrr on a t  the . " 
time, iudic.atc, n l i c~ l  considcscd n i t h  all the. circ~umstal~ces which bear 
on tllc credibility of nitneiics gencrallp." 1 Jones, Comn~entaries O I I  

F:vitlcllt~c, ?lit1 Ed., 1). 39. Dean Wigmore likewise has recog~lizecl the 
i m p ~ r t ~ ~ n c c  of the .wrrou~l(liiig c i r cun i~ tance~  and co~~~l i l i o i i s  of percep- 
tion ill admittillg n c g n t i ~ e  widenee such ns that  here considered. H e  
stntcs: "The o111;v reqnirc~nent is that the nitness should haye been so 
situated that ill the ortlillary coursc of events he would haye heard or 
sec~l  the fnct had it occurred." 1 Evidence, 2nd Ed., 1). 1068. 

r .  l l le  right. of perso~rs nlld things ought not to rest, a d  the law will 
not pe rn~ i t  thcnl to tlcpclld, upon the uncertain testimony of a witness 
T\-ho s a y  he tlitl not hcnr :I bell or nliistle, unless i t  is first made to 
nplwnr that he n a s  in a position to hear and could have heard the 
sic~ral  11:rtl one been soul~tlcd. The  showing that  the witness was in a 

L 

positioi~ to hear a i d  \voultl Irave hcnrtl n signal is a prerequisite to the 
ntlmissihility of negative evidence that  the witness did not hear the ring- 
illg of a bell or the b l o w i ~ ~ g  of n whistle, or other signal, the hearing of 
which i.; tlepcrlde~lt upon sound vibrations. 

W l d c  we still ndlicre to the rule that  evidence that  a signal was not " 
licartl ly one ~vlio n.as ill a position to and nould reasonably have heard 
the signal if it hntl been given, nliile negative in  natul-e, is  some eri-  
tlence to he consitlcred by :I jury in determining whetlwr a signal was 
given, sucli tcsti~nony iq eonlpctellt nnd adrnissihle only wlien i t  is first 
~ n n d e  to aplmw that the nit~reqs was in  a position to hear and could 
1i:i~e I~e:~rd  the signal lind it been given. I n  tlie a b s e ~  ce of this pre- 
l i i n i ~ ~ a r y  sliowi~lg tlie testimony does not possess suffi-ient probative 
force to require it, submission to a jury. 

r~ ldc r  the circulustnnccs outlined hy tlie witnesses for tlie plaintiffs. 
T \ C  are persundeil that they liavc failed to show that iliey were in a 
positio~l to hear alld nould haye licnrd the signal of the oncoming train 
hntl o ~ l e  been given. As ~ v e  liold that  this negative testimony, under 
tlw c~ircwmqtances. has no p r o b a t i ~ e  force, there was no evidence of 
negligri~cc 011 the part of the defendant to be submitted to a jury. A11 . . 

railro:~d grade crossillgs are more or less dangerous, and the mere 
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presence of a railroad ncar or across a public highway is necesqarily a 
distnrhing element, but the company is not responsible for such inherent 
dangcr unleqs it unnecessarily causes or increases it by some unlawful 
act, or d f u l  or negligent omi~sion of duty. Edwards v. R. R., 129 - .  

S. C., 78. There was no error i n  granting the motion to dismiss as of 
nonsuit. 

\ye conclude that  there was no evidel~ce of negligence on the part  
of the defendant i t  is unnecessary for us now to decide whether the 
co~lduct of the driver of the car and of the passenger alike in  proceed- 
i n g  on a main higlln ay under circumstances n-hich prercnted them from 
vc ing  signals erected for the purpose of nxrning trarelers upon the 
highway that  they were approaching a railroad crossing and without 
looking and listening constitutes con t r ibu to r~  negligelice on the part of 
each. 

The judgment below is 
Affirmed. 

C'LAKKSOS, J., eoncurs in result. 

F. B. R O B I S S O S  r. S T A S D A R D  T R A i S S P O R T A T I O S  ('OJIP,\ST asn 
J. J. TIIOJIAS, 

and 
r-. STASI IARI )  TRAXSPORT;\TIOS C'OJIPASY A \ I I  

J. J. Tl IOJIAS.  

nlltl 
S T A S D A R D  T l{ASSPORTATIOS  COJIPAST . & \ I )  

J. J. TIIOJIAS. 

ant1 

1. Trial 8 11-C'oart may consolidate. scvvral actions 1)s cliffrrrnt plaintiffs 
against same clrfcndants whrn t h c ~  involrc same transactiol~ and 
defcnsc. 

The discretionary powrr of tllc tri:~l c.onrt to consolitlate actions fo r  
trial is not linlited to :lctiOns )Jet\\-e(>ll the salnc pxrtirs, but extends to 
:~ctions by one ~ ~ l u i n t i f f  :~g:~iilst several defendnnts, or I)$ sercral plaintiff's 
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against one defendant when the actions grow out of the Fame transaction 
and have a common defense, and the consolidation of the several actions 
of the five occupants of a car against the driver and owner of the truck 
involved in the collision will not be held for error, since defendants suffer 
no prejudice precluding the exercise of the court's discretion. 

8. Automobiles 8s lo, 18g-Evidence raising inference t h a t  driver was on 
wrong side of highway held sufficient on issue of negligence. 

Plaintiffs' evidence tended to show that the driver of the car in which 
they were riding was driving in a careful and prudent manner a t  a moder- 
a te  rflte of speed on tlie right of tlie center of the highway a t  the time 
of the collision in suit. Held:  The evidence, considered in the light most 
favorable to plaintiffs, supports an inference that the truck involved in 
the collision was not being driven on its right of the center of the high- 
way a t  the time of the collision, bee. 10, ell. 148, Public Laws of 1927; 
3Iichie's Cotlc, 2621 ( 5 Y ) ,  and is sufficient to he snbmittetl to tlie jury on 
the issue of negligence notwithstanding defendants' conllicting eride~lce 
21s to the facts. 

3. Trial § 2 2 b  

On a motion to nonsuit. only the evidence favorable to plaintiffs is to 
be considered. 

4. Autoniobilrs 24-Evidence held sufficicmt on issue of respondeat 
superior. 

Eridenre tending to show that the driver of a truck was employed by 
the corporate clefendant, and that  a t  the time of the accident was retnrn- 
ing af ter  unloading the truck, is sufficient to support ail inference that 
a t  the time the driver was "about his master's business" and is sufficient 
to be submitted to the jury on tlie issue of rc7spo)rclcat superior. 

5. Automobiles 04d:  Trial § 30-Instruction held for  e r ror  in  failing 
t o  rvplain doctrine of respondeat superior arising upon i he  evidence. 

Plaintiffs sought to recover against the corporate deferclant under the 
doctrine of rcspondc>at superior upon evidence tending to show that the 
driver of the truck a t  the time of the collision was engaged in tlie scope 
of his employment. H c l d :  The liability of the corporate defenrlant arising 
through the agrncy of the servant is a substantive feature of the case 
arising on the evidence, and is not a simple or self-explanatory principle 
of law, and the failure of the court to instruct the jury on this phase of 
hinl and involving his contentiolis. C'. S. .  564. 

6. Trial § 30--Instruction held fo r  e r ror  in  failing t o  refer  to  individual 
defendant and t reat ing cause a s  solely against corporate defendant. 

I n  this action aminqt a c'orporate drfendant nnd an individual de- 
fendant the trial cciurt did not directly refer to the individual defendant 
any~vhere in the clinrse, and in effect charged the jury as  though the 
corporate defendant nere the sole party sued. Hcld:  The individual de- 
fendant is entitled to a new trial for failure of the charge to  declare and 
esl)l:~in the law arising upon the evidence as  i t  related individually to 
him mid inrolring his contentions. C. S., 664. 

7. Appeal and Er ror  § (3f- 
The exception of the individual defendant to the charge on the ground 

that it  failed to refer to him directly, but treated the cause as  though it  
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were solely against the corporate defendant, is not a "broadside" excep- 
tion, since it refers to a definite distinguishable feature, sufficiently 
pointed out, running throughout the charge. 

8. Appeal and Error 5 41- 

When a new trial is. awarded upon certain exceptions. other exceptions 
relating to matters not likely to arise on the subsequent hearing need not 
be considered. 

I ~ V I N .  J., concurring in result. 

J:ARMIILL and WINBORSE, JJ., concurring in concurring opinion. 

APPLAL by defendants from Fr i z ze l l r ,  J., at ? I larc l~-~lpr i l  Term, 1938, 
of S a ~ ~ s o i i .  Kex trial. 

Tlie evitlcnce in this case tends to 4 o w  iliat the several plaintiffs 
riauied nere  riding in a Plymouth automobilc, driven by F. B. Robinson, 
on State H ighnay  Yo. 23, two or three r~iiles southwest of Smithfield 
and in the direction of that  town, approaching a bridge across the high- 
nay .  this time a truck of the dsfcnclant Transportation Company, 
uied in distributing oil, and driren by defendant J .  J .  Thomas, was 
corning orer the bridge. This truck was of the trailer type. The cars 
finally collided, either upon the bridge or inimediately on the approach 
thereto. 

The exact eircurnstances attending the collision are in dispute. The 
plaintiffs' eridence tends to show that  as defendant's truck got off just 
inside the guard rail< some part  of the rear of the truck struck the back 
end of plaintiff's car and mashed it into the wall, knocking the housing 
back i n ;  that  the collision nit11 the truck rendered tlie P l ~ m o u t h  car 
incapable of guidance and threw it around on the road, and that the left 
rcar whrel came in contact with tlie truck;  that the colli4on threw plain- 
tiff's car around-the back end of it to the right-and when the car made 
the turn tlie right rear wheel struck the post of the guard rail on the 
left and bent it over; that  the car then made a half turn, whirled around 
again. nent  up sideways to the guard rail the last time, knocked down 
several posh, and that  the impact was so strong i t  broke the housing 
and locked the wheel so it would not turn, throwing the car completely 
around and heading i t  the other Tvay. Plaintiffs' evidence indicates that  
tlirir car 1, a <  011 the right-liantl half of the road and that there was 
plenty of room for the truck to pass on its side. 

The evidence for the defendants is to the effect that  plaintiff's car was 
approacliing the bridge in a zigzag, while defendant's truck was proceed- 
ing a t  a careful rate of speed across the bridge and on the driver's right- 
hand side; that  plaintiff's car mas finally thrown by its own operation 
partly across the highway in front of defendant's truck, and that  in 
order to avoid a collision the driver of the truck turned the same shortly, 
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and while the car cleared tlie front of the truck it came ill collision with 
the rear. There was plipsical evidence of thc markings of the wheel of 
the approaching Plymouth car introduced in corroboration of the state- 
ment of the defendant Thomas. 

There is evidence to the effect that the truck in collision, and being 
driven by the defendant Thomas, belonged to the Standard Transporta- 
tion Conipaiq. The defendant Thonlas testified : "I was ~vorking for 
the Standard Transportation Comlmny, and driving the truck that was 
in this collision on Thanksgiving Day, 1935." . . . ('I had taken a 
load up the road 1)eyond Smithfield-I unloaded in Raleigh that morn- 
ing." 

r p ~ ~  this cvideiicc the jury found in faror  of the plaintiffs on the 
issues of negligence of the defendants, and contributory negligence of 
the plaintiffs, and dcterinined the amount of damages to be recovered 
as to e:iell. From the judgment upon these i w m ,  tlie llefendants ap- 
pealed. 

J .  D. J o h n s o n ,  J r . ,  a n d  H n c k l e r  (E A l l e n  for p ln in f i f f s ,  lzppellees.  
B u l l c r  LC. Bzrf ler  for de fe?1dnnfs ,  nppe l lnn f s .  

SEAITELL, J. (1) The exception to consolidation of the cases for the 
purpose of trial is without merit. I n  this State the poner of the trial 
court to consolidate cases for convenience of trial is not confined to cases 
between the saine parties, hut extends to cases by the same plaintiff 
against eereral defendants and cases by different plaintiffs against the 
5ame defendant, where the causes of action grow out of the saine trans- 
action and the defense is the same. Abbitt 1 . .  Gregory ,  201 N. C., 577, 
593, 594; hIeIntosh, Practice and P rocedur~ ,  536, 530. The liability 
of the ~lefendants, if any, to tlie several plaintiffs in this action grew 
out of the same alleged negligent acts and the defense is the same. There 
is no apparent prcjutlicc to fhe defendants in the consolitlation of these 
actions ~ r h i c h  might interfere with the discretion of the court in making 
the ordcr. 

( 2 )  We think there was evidence to go to the jury on the question of 
negligence of the defendant Thomas, and, on the pr inc ide  re sponden f  
super ior ,  negligence of his codefendant, the Standard Transportation 
Company. 

I t  is the practice of this Court to refrain from unnecessary comment 
on thc rriclence when the case is sent back for a new trial. but in order 
that i t  may be understood we are not forgetful of the conditions upon 
which negligence may be predicated and that we have given considera- 
tion in  that  respect to the e~ idence  presented, we reproduce here some 
of the pertinent testin~ony : 
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The plaintiff F. 13. Robinson teqtified (R., 1). 28) : "It had bren rain- 
ing a little hit. I n a s  drir ing not orer 20 miles ail honr, had my car 
under control, and was maintaining a lookout, crtltl rlrlclrzq otl t n y  r i gh t -  
htr~(t1 s i d e .  There was an  embankn~ent on this side of tllc bridge a t  
IIolt's Lake, ni t l i  gnard rails on each qide of the road, the pobts being 
about 6 inches square and heavy T\ ire llsiled to them." 

Mrs. Tlance Hudson, a plaintiff, testified (H., 1). 44) : "Mr. Hobil~son's 
car n as not zlgzaggii~g, he as dr i r iug  carefully and slon ly oil 11~s s l t l f ~  
o f  t h e  r l~ l ld .  I Ie  was over on hi.; right side of the road o ~ c r  the center 
line a t  the tili~p of the collihioi~." 

Mrs. h n i e  Blackburn, n i t n e s  for the plaintiff, tebtifiecl (R., p. 45) : 
"Xr .  Robi1isoi1 \\ as driving his car 20 miles a n  hour, had it under 1)royer 
control. ut111 otl 1115 r l g h f  \ 1 d ~  o f  f 1 ~ ~  ~ o o d ,  i m ~ t ~ d / o f ~ l y  b t>fore  onrl (it i 1 ~ ~  
f l m e  o f  f h e  u,recX." 

-111 inference may be dramn from this evidence, considered in tlle light 
most farorable to the plaintiff', that plaintiff's car n a s  c l r i~ ing in it.: 
proper lalie to the right of tllc center line of the road;  and since tliere 
nab a collision betxecn it and defendant's truck, ;i corollary inferelice 
may be drawn that tlic truck was being driren partially to its left of the 
center line, and elicroaching 011 tlle lane of ollcornillg travel. 

The defcildant J .  J .  Tliorrlas tebtifietl, referring to the oncoming 
Robinsoil ca r :  ". . . he got to about fifteen feet of tlic bridge vhen  
his two right-bald wheels rail off the pal emcnt, RIICI wlleil he. l)llllcd his 
car back oil t!lc p n ~ e n l ~ n t ,  it turned to the left on the p a r ~ i n c n t  ailti 
k idded  acrosb the road directly 111 front of nw. - I t  that time I was 
about half n a y  a c r o s  the bridge. EIii car skidded acres,, and 1: turned 
as ,short a +  I could to aroid hitting lilm head-on." . . . ' (To aroid 
hitting the car head-on. I undertook to run around ir." (R., pp. 49, 50.) 

The eridence is contradictory, of course, but that  is not for this Court. 
The effect of tlii,s evitlellre ulllst be judged by tlie statute and \\ell con- 
sidered opinions. Section 10, chapter 148, Public Lams of 1 9 2 7 ;  
Nichie's Code of 1935, section 2621 ( 5 3 ) ,  reads a, follons: "-\feeting of 
rehlc1es.-l)rirel\ of vehicles procetding in opposite directions shall 
pass each other to the right, each giving to the other at least one-half 
of the mail1 t ra~ele t l  portion of the roadnay as nearly as possible." 
Jorrlcs 1%. C ' o t r t  h ( ' 0 .  207 S. ('., 7.22, 1 7 \  S. E., 607;  Slt i d p Y  1.. _ l y c r s ,  
201 X. C., 51, 53, 13s S. E., 840. 

rp011 the question of rc,\porlt/t~rt o l i pw ior ,  tlie tlefrndant Thornas testi- 
fied (R., pp. 48, 51) : "I wa. \r-orking for Standard Tran~por ta t ion  
Company, and drir ing tlic truck that  was in this accident on Thanks- 
gjr ing Day. 1935. . . . I had taken a load up the road beyond 
Smithfield. . . . I unloaded in Raleigh that  morning." Tlle eri- 
dence sliow~.~ that Thomas was driving an oil tank car, of the trailer type, 
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employed i n  transporting oil for the defendant corpol-ation, and was 
returning after unloading a t  Raleigh. We think an  inference might be 
drawn from this evidence that  Thomas was a t  the time "about his mas- 
ter's business." 

(3 )  But, nevertheless, the evidence both with regard to negligence of 
Thomas and the liability of both Thomas and the Transportation Com- 
pany therefor, was a question for the jury, and the correctness of the 
charge to the jury has been challenged by pertinent exceptions, and these 
auestions must be considered. 

The defendant Transportation Company complains that  the instruc- 
tions to the jury did not comply with the prorisions of Consolidated 
Statutes, section 564, requiring that  the judge "shall state i n  a plain and 
correct manner the evidence given in the case, and declare and explain 
the law arising thereon," in that  nowhere in the charge was the jury 
instructed on the doctrine implied in the phrase responaent superior, or 
the principle of agency on which the law imputes to the riaster the negli- 
gence of the servant. 

I n  this case the Transportation Company could not b~ held liable for 
the negligence of Thomas, in the absence of eridence tending to show 
that the latter was a t  the time of his negligent act or omission both in 
the employment of the Transportation Cornpany and in the performance 
of some service connected with such employment-that is, about his 
master's business. 

There is no admission as to the agency, and in instructing the jury 
the court cannot assume i t  to exist. The evidence tending to show the 
agency is important, and the law applicable to i t  equally so, and neither 
is of such a simple nature as to be considered self-explanatory, dispensing 
with an  instruction; Craig v. S i ~ z u n r t ,  163 N. C., 531, 79 S. E., 1100; 
Duckzi,orfh 2.. Orr, 126 N .  C., 674, 677, 36 S. E., 150;  or involving a 
mere subordinate elaboration requiring a prayer for special instruction 
after substantial compliance with the statute, as in 5'. v. I?llis, 203 N .  C., 
836, 167 S. E., 67;  Gore I ! .  Wilmington ,  191 K. C., 450, 140 S. E., 71 ;  
Murphy  v. Power Co., 196 S. C., 484, 146 S. E., 207, and similar cases. 
The liability of the master, arising through the agency oE the servant, is 
a substantive feature of the case, as to which a proper instruction declar- 
ing and explaining the law is mandatory, and the omission of such 
instruction must be held for reversible error. Sichols  v. Fibre Co., 190 
N .  C., 1 ;  Headen c .  Transportation Co., 211 N .  C., 639. 

(4 )  The defendant J. J. Thomas also complains that the provisions 
of the cited section-C. S., 564--were not observed in his behalf, since 
nowhere in the record is attention called to the fact that he is one of the 
defendants; and for this reason the evidence in his behalf and the con- 
tentions thereupon did not, with certainty, receive the benefit of that  
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explanation of the law which is required by the statute. H e  ~ o i n t s  out 
that the judge's charge apparently does not seem to concede to him the 
role of defendant in the case, and entitled to consideration as such, but 
regards him as an  impersonal agency whose only function is to determine 
the liability of his codefendant, the Transportation C o ~ n p a a y ;  with the 
result that he is held to liability by reason of the uqe of the plural- 
"defendants"-in the issue instead of the singular-"defendant+ 
employed in the judge's charge. 

,In esamination of the charge discloses that  the judge apparently did 
not refer to Thomas directly as a defendant. The nearest approach to it 
Iraq ill the opening sentences, ". . . that the illjuries sustained by 
the plaintiffs and each of thrnl was l~roximately caused by the negli- 
gencc of the defendant in the operation of a truck by one of its em- 
ployeeq; and the dcfendant in this actionn-and, other charges in fact, 
did not refer to him a~lywliere by name as defendant. I n  opening the 
charge, the court stated that  thc defendant in each of the fire cases was 
the Stantlard Transportation Company. I n  recounting the e d e n c e  re- 
lating to the c i r cums tawe~  of the wreck and iujury to the plaintiffs, 
Thon~as  is nowlierr referred to by name. I n  wc11 state~iients of the 
contentions as are matle and of the law of negligence applicable, the 
charge not only does not mention Thomas as a defendant, but a reason- 
able inference from the remarks of the judge would be that  he is re- 
ferring to the Transportation ('ompany, which originally he designated 
as the defendant in the causes. 

T e  think, as a niinirnum requirement of judicial investigation, the 
jury should a t  all times understand who are the parties to the trial and 
whose rights are being dealt with and settled by their verdict. The 
constant reference in the judge's charge to "the defendantn-using the 
singnlar number-at least tended to divert the minds of the jury from 
the individual to the corporate defendant, and to deprive him of a fa i r  
consideration of the evidence in his behalf and of the benefit of an ex- 
planation of the law arising thereon as inrolved in his contentions, since 
none of them were stated at all except as those of the Transportation 
Company, his codefendant. Xessick v. I I ickory,  211 N .  C., 531, 535, 
191 S. E., 43. I n  the neglect to declare and explain the law arising 
upon this e~ idence  as it related individually to Thomas and involring 
his contentions, wr think there was error. Lea v. Ctilities Co., 176 
K. C'., 511, ,514; J n r r c f l  I > .  Trunk C'o., 144 N. C., 299; W i l l ~ a m s  z.. 

Coach C'o., 197 N. C., 1 2  (15), 147 S. E., 435; S. v. Melton,  187 S. C., 
481, 482. 

We do not regard thme exceptions as being "broadside," since they 
refer to definite diqtinguisliable features sufficiently pointed out which 
run  throughout the charge. 
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Since this  case mus t  go  back f o r  a new trial,  we do not  deem it wise to  
comment on the  evidence, as  exceptions thereto m a y  not  recur  on a 
new trial.  

F o r  the  errors  noted, the  defendants a r e  granted a 
S e w  tr ia l .  E h o r .  

DEVIX, J., concurr ing i n  resul t :  ,in examinat ion of the  record of the  
evidence adduced a t  the t r ia l  leads me  to the conclusion t h a t  defendants'  
motion f o r  judgment  of nonsuit should have been allo~ved. T h e  cause 
of the accident is not made  to appear .  Tlwre is lack of sufficient el-i- 
dence to show t h a t  negligence on tlie p a r t  of the defelldants proximately 
caused plaintiffs' injury.  ,\ctionable negligence is not presumed from 
the mere fact  of injury.  

BARNHILL and  WIXBORSE, J J., c o n c n r ~ i n g  in th i s  opinion. 

D B S I E L  J. TT'OODE1,I.. PIAISTIFF. V. .ETXA L I F I I  ISSVRA?<<'E COMPANY, 
DEFF:SDAST. 

(Piled 30 Sorember. 193s. ) 

1. Insurance 8 1 S R u l e s  for  construction of insurance contracts in  
general. 
.I policy of insnmnce will be construed with regard to tlie main pur- 

poses of thr. contract to guarmltee to the insurer the payment of premiums 
:~ntl to secnrc it agninst fraud and imposition. and to give insured the 
protection and benefits for which he pays, and sepnrntc clauses will be 
Iinrmonizetl with thcse purposes if possible by any reasonnble constrnc- 
tion, and literal construc.tion of procedural reqnirements will not be given 
wlit~n snch constrnctio~i would defeat a primary purpoqe of the contract 
and compliance tlicre~vith is madr impossible tlirongli no funlt of n party 
to thc contmct by a circumstance later tmnspiring whicl could not have 
been contemplated 11s the parties a t  the time the contract mas esccuted. 

2. Insurr~nce 3Pb-Mental incapacity t o  give notice required excuses 
failure to  give  notice of d i sab i l i t~ .  

The policy in snit pro~~idei l  for waiver of preminnis :md payment of 
benefits if iilsuretl slionlcl become totally mid gcrmanentlj. disabled. 'Pre- 
miums on the policy were paid snbseqnent to insured's total disability, 
and after notice duly given some years after the inccpti8,n of disability, 
insurer began paying disability benefits. Insllred institutwl this action to 
recover disnbility benefits nccrning from the inception of the disability, 
and alleged that insured's disability affectc~d his mind so that  lie n7as 
mentally incapable of giving notice thereof, and that ii(~tice was given 
as  soon as  possible. Held: The complaint states a cnusl? of action not- 
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withqtnnding n proriiion of the policy that payment of diwbility bcnefits 
shonld brgin "six month5 after proof i i  receiwd," since n literal constrlic- 
tion of the procedural requirement 11onld tlcfent n pri~nnry pnrposc of 
the contract to ~~ror i t le  l~ensfits upon c l ~ i t l b ~ l i t y  ant1 the f;~ilnre to comply 
n-it11 the proriiion nas  clue lo  no fault of iniuretl, but to  a clrc~l~nstn~lcc~ 
11-11icl1 could not 11n~r  k r n  in contemp1;ltion of thc partic. at tho time 
the contract n ns executed. 

A l ~ ~ ~ i ~ .  hy defendant from I f n r r ~ a ,  J., at February Term, 1938, of 
HAKYETT. ,lffirmed. 

The plaintiff hcld a policy of inwrance with defendant company, in 
n l~ ic l l  i t  wni: proridell: "Sis montlis after proof is received a t  the Home 
Office of the Conipany, before the sum insured or any installment 
thereof 1)ecomes payable, that  the insured has become wholly, con- 
tinuously and permanently tlisablctl and n i l l  for life be unable to per- 
form any no rk  or conduct any husiness for compensation or profit, or 
has met 7vitl1 the irrerocable loss of the entire sight of both eyes, or the 
total and perm:l~ient loss by removal or disease of the use of both hands 
or of both feet, or of wcli 109s of one liancl a11d one foot, all from causes 
originating after thc delirerv of this policy, the Company d l ,  if all 
premiums prrT iously due ha7 c1 hcen paid, n-aire the paylnrnt of all 
premiums falling due thcreaftcr during such disability, and if such 
disability n a s  curtained as abore described and before the insured at- 
tained the age of sixty years, the Company will pay to the life bene- 
ficiary the sum of tcn dollari for each thousand dollars of the sum 
herein tlmcribetl as the sum in.ured, alid will pay the same sum on the 
same day of e lery  month thereafter during the l i f e t h e  and during such 
disability of the insured. 

"Said ua i r e r  of premium. m ~ d  said monthly payments v-ill not affect 
any other obligations of the Company as herein provided and the sum 
insured nil1 be due arid payable at death or maturi ty for the same 
amoii~it and in the same way as if the lremiums had been paid in  cash. 

"Tlie foregoing benefit, for disability are conditioned upon the 
Medical Esamincr of the Company being permitted to examine tlle 
insured before the acceptance of proof. 

'(The consideration for the disability p ro~ i s ion  abore described is an 
additional premium of S9/100ths Dollar$. nhicll consideration is in- 
cluded in the prrlnium ~ ~ a m e t l  in thii: policy, but nil1 be reduced to 

and 100t211 Dollnr, after tlle inwred attains the agr of sistv years. 
" ( S o t e :  r p o ~  surrender of this policy a t  the end of the endo\vment 

ten11 after disability paymentq commence, the Company ni l l  issue a 
supplcmentaq- contr~lct proliding for the continuance of the required 
disability payments during the lifetime and during the disability of the 
insured.) " 
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The complaint alleges: "7. That  the disabled condition of the plaintiff, 
as he is informed and believes, and therefore alleges, v a s  due to and 
caused by paralysis agitans, cordio-reno vascular disease and advanced 
arterio-sclerosis, and as a result of said disease the plaintiff's arteries 
in the brain became hard and ruptured, thereby causing a general wast- 
ing away of the muscles, and pain in head, extreme weakness, loss of 
speech, loss of use of hands and feet, and continuous: tremor of all 
muscles, all of which occurred in the summer of 1933, about the last of 
the month of June  of said year, and that because of the said diseased 
and disabled physical condition and suffering, the mental condition of 
plaintiff was impaired until 15 December, 1936, so that plaintiff was 
physically and mentally incapable of furnishing or caLsing to be fur-  
nished proof of his disability to defendant." 

I t  is further alleged in the complaint: "That on 15 December, 1936, 
and again on 3 February, 1937, when furnishing further proofs of his 
disability as requested by defendant, the plaintiff caused to be fur-  
nished to the defendant full, complete and sufficient information to the 
effect that the physical and mental disability of the plaintiff had 
rendered i t  impossible for him to furnish or cause to be furnished proof 
of his said disability during the latter part of June, 3933, or at  any 
other time prior to 15 December, 1936, and that notwithstanding that  
the defendant was in  possession of such information and medical facts 
and had its own investigator to observe the plaintiff, it elected to dis- 
regard the disability of plaintiff prior to 15 December, 1936, and 
plaintiff's consequent helplessness and inability to furnish or cause to 
be furnished proof of his said disability . . ." etc. 

I t  is further alleged that defendant honored the proof of disability as 
of 15 December, 1936, but declined to recognize i t  or pay the monthly 
installments to which the plaintiff was due under the t e rns  of his policy 
accruing at  any time prior to the six months following 15  December, 
1936. Plaintiff alleges that  by reason of the facts of his complaint, 
there were due him from the defendant monthly income benefits a t  
$10.20 each, beginning as of 1 January ,  1934, to and including 15 May, 
1937, and demands payment thereof. 

The defendant demurred for that  the complaint did not state a 
cause of action and appealed from the judgment overruling such de- 
murrer. 

Dupree  & S t r i ck land  for plaint i f f ,  appellee. 
M u r r a y  A l l e n  for de fendan t ,  appel lant .  

SEAWELL, J. While giving due consideration to the able argument of 
counsel for the defendant to the contrary, we are of the opinion that  
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this case is controlled by the principles laid down in Nelson v. Ins. Co., 
199 N.  C., 443, 154 S. E., 752; Rhyne v. Ins. Co., 196 PIT. C., 717, 147 
S. E., 6 ;  ibid., 199 S. C., 419, 154 S. E . ,  749; and Rand v. Ins. Co., 206 
N. C., 760, 174 S. E., 749. 

I n  the Yelson case, supra, the clause relating to the furnishing of 
proof and payment of benefits read as follows : "If . . . the insured 
shall furnish to the company due proof of an  irrevocable loss . . . 
the company, by endorsement in writing on this contract, will agree to 
pay . . . (b)  commencing immediately from the acceptance by the 
company of the original proofs of disability . . . a monthly income 
during the lifetime of the insured," etc. The intervening omitted por- - 

tions of the clause are not pertinent to the comparison we are here 
making. 

I n  the statement of fact in the Rand case, supra, we find that  the com- 
pany agreed that  "if due proof shall be furnished the company," etc., 
the company would "(1) waive the payment of annual premiums which 
may fall due under the said policy and under this contract during the 
continuance of such disability, commencing mith the premium due on 
the annirersary of the policy next succeeding the date of receipt of such 
due proof. ( 2 )  T o  pay to the insured a monthly income of one per 
centum of the face amount of the policy during the continuance of such 
disability, the first income payment to become due on the first day of 
the calendar month following the date of receipt of such proof." I n  the 
case a t  bar, it is stated that the payment of monthly income benefits 
shall begin "six months after nroof is received.'' - 

Xo distinction we are able to make between the phraseology employed 
in the case at bar and that  employed in the cited cases leads us to the 
conclusion that  ally substantial rights of the parties might be made to 
rest on such distinction, or that  a different rule of construction might - 
apply other than that so repeatedly announced by this Court. 

I11 construing contracts of insurance the Court will be inclined to 
construe its separate parts with a view to its equitable enforcement and 
the protection of both parties to the contract. Care will be taken to 
give the various clauses of the policy an interpretation consistent with 
the rnain purpose of the contract, which is to guarantee to the Company 
the payment of its prrmiums, which are its life, and to secure it against 
fraud and imposition, and to give the insured that  security and those 
returns for which he pays. ,I harsh and literal construction of pro- 
cedural requirements, the effect of which ~ o u l d  be to impose impossible 
contlitions upon the insured or to deprive him of the substantial benefits 
to which he is entitled by reason of the premiums paid, will not be 
adopted where a different construction might reasonably be applied 
more consonant mith the declared purposes of the contract. 
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I n  R h p e  v. Ins .  Co., 196 N.  C., 717, 719, Chief J m i i c e  S tacy  for 
the Court, said:  "But we are content to place our decision on the broad 
ground that, not~vithstanding tlie literal nieaning of  he words used, 
unless clearly negatived, a stipulation in an  insurance policy requiring 
notice, should be read with an  exception reasonably saving the rights of 
the assured from forfeiture when, due to no  fault of his own, he is totally 
incapacitated from acting in  the matter. That  which (*annot fairly be 
said to hare  been in tlie minds of the partie*, a t  the tin12 of the making 
of the contract, should be held as excluded from its terms. Cornstock v. 
Fraternal Accident Association, 116 Wis., 392. 93 N. W., 22. The  pri- 
mary  purpose of all insurance is to insure, or to provide for indemnity, 
and it should be remembered that, if the letter killeth, the spirit giveth 
life. Allqood 7 % .  Ins .  Co., 186 S. C., 415, 119 S. E., 561; Grnbbs 2.. 

Ins .  Co., 125 N. C., 389, 34 S. E., 503." 
I t  is difficult to add anything to this statement which would more 

clearly set forth the legal principles inrolred in  the c.ase a t  bar, or 
better express the policy of this Court in the construction of insurance 
contracts. 

I n  the light of these decisions, we do not f e d  compelled to put  a con- 
struction upon the phrases employed in  the policy under consideration 
which would enable the Insurance Company to profit by the continued 
receipt of premiums and by the retention of the amounts which i t  should 
pay upon losscs, by reason of the impossibility of performance on the 
part of the insured of some stipulation which has no reasonable con- 
nection with the merits of his claim. 

The clause in  the policy under consideration providing that  the 
monthly benefit shall begin six months after proof is rewived was prob- 
ably phrased to gire the Company a reasonable opportunity to investi- 
gate the merits of the claim, and to provide a period of tr ial  during 
which the permanence of the disability might be tested by experience. 
- i t  any rate, i t  cannot Ee accepted as within the minds of the contract- 
ing parties that  the plaintiff should forfeit his right to monthly income 
when, through no fault  of his own, it becanlo an  impossibility for him to 
gire the notice. Rand v. Ins. Co., supra. 

I n  our opinion, the complaint states a cause of action, and the judg- 
ment overruling the demurrer is 

Affirmed. 
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1. Rape 3 5- 
The of'l'en.c~ tlefi~~eil 1)y 3Iic.l1ic~'s ('odix. 4 3 7 ,  ih ;III asunnlt on a female 

with intcnt to commit r:11w. the "intent" to commit thi> offence being 
inclnui~e of an "at tenl~t"  to conlnlit it. 

2. Rape 3 7: Crin~inal  Law 3 Blc-Admission of evidence nil1 not be held 
for ewer when e%iclcnce of same import is aclniittetl \ \ i thout objection. 

In this prosecution for assault with illtent to commit rnpc. defendant 
objected to the testimony of a witness tliat she Ilc;~rtl proscw~trix tell the 
ductor that shes 11ad 1wc.n ":~tt:rc.ltt~cl n ~ ~ d  trirtl to I)c r:~l)rtl" Ily the ~lefentl- 
: ~ n t .  Ilcl t l :  Tlrr ;~dmission of tl~tl crii1enc.c~ (.:IIIIIO~ btl l~eltl prcjndicinl in 
view of the admission of el-idence of tlic s;tnle irnlnjrt without olrjcctio~~ 
and the plenary evidence t1l:rt clefendnnt :tttackcd prosctcutris. 

3. Rape 5 9: Criminal I a w  5 Blc-Inadvertent error  in instructions which 
could not inislead the  jury will not be held prejudicial e n o r .  

I n  this prosecution for assault with intent to commit rape. an inad- 
vertent instruction tlliit ordinarily the question of intent must not bc left 
to tllc jury to determine from the facts and circ~nmst:~~ices, is hc ld  ]lot 
prejltdici;~l in view of tlic correct instructiou inlmtvli:~tc~ly following. :rnd 
the fnct t l u t  the col~rt  snbmittcd t l ~ e  qnc\stion of intrnt to the jury under 
correct instructions. 

4. Criminal Law #a 4b, 4311- 
The instrnction on the question of intosicatioli as n defense in preclud- 

ing thc fornu~tion of criminal intent coml)rising an esseutinl element of 
the crime ch:irged. he ld  n i t l ~ o n t  error when coi~strueil as n whole. 

,IPPE\L by defendant f r o m  A r ~ t ~ s t r o n g ,  J., and  a jury, a t  J a n u a r y  

Term,  1938, of GASTOX. KO prror. 
T h i s  is a cr iminal  action instituted i n  the Superior  Cour t  of Gaston 

County, Sort11 Carolina, i n  which the  defendant is charged wi th  all 

assault with intent  to commit rape. 
T h e  bill of indictment is as  follows: 

"State of S o r t h  Carolina-Gaston County. 
I11 the Superior  Court ,  J a n u a r y  Term,  1938. 

"The jurors f o r  the S ta te  upon  their  oath present, t h a t :  F r e d  Xdams,  
la te  of the County of Gaston, on 2 December, 1937, with force and  arms, 
a t  and  i n  the  county aforesaid, did unlawfully, wilfully, a n d  feloniously 

commit a n  assault upon a female, to  wit, one Eve lyn  Price, with intent  

to  rape, ravish, and  carnal ly know t h e  said Evelyn Pr ice  forcibly and  
against her  will, against the  f o r m  of the  s tatute  and  i n  such case made 
and provided, and  against the peace and digni ty of the State .  

JOHN G. CARPENTER, Solicitor.'' 
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The testimony for the State : The prosecutrix, Evelyn Price, testified, 
in pa r t :  That  on 2 December she was a t  home; that  the defendant 
came there late in the afternoon and asked for her brother, and she told 
him her brother was not a t  home; that  the defendant said he had an 
engagement to meet her brother there;  that  he pulled u p  a chair and 
sat down; that  he attempted to put  his arm around he r ;  that  she 
jumped u p  and told him she was not the hugging k ind;  that  he inquired 
if she did a little kissing; that  a scuffle ensued in the living room and 
the betlroom; that  he threw her down on tht. floor; that  he put his fist 
in hcr mouth, and his coat over her, and that  he struck her, and beat 
her, and bit her, and in addition tore some of her undergarments prac- 
tically off; that  the scuffle lasted some 20 or 25 minutes; she testified 
that  she screamed and hollered for some of the neighbors; that  she 
finally got loose and called some of the neighbors; that  the defendant 
ran through the back of the house through a screen door that  mas 
locked. She testified that  she told her mother and Mr .  Williams and 
Mr. Gunter about what happened. Tha t  the defendant was drinking. 

Mrs. Price testified: That  she is  the mother of Evelyn Price;  that  
she had stepped out to the store; that  Evelyn's ear  was bleeding; that  
she had a black eye, and her neck and shoulders were s~rollen, and that  
the bedroom and living room were torn up. 

Tom Ingle testified: That  he was going home and he  heard Miss 
Evelyn Price hollo for her mother. That  she told him what had hap- 
pened, and that  Miss Evelyn's ear and nose were bleeding and her knees 
mere bruised. 

Pete Nirens testified: That  he was corning down the street and 
he heard Miss Price scream ; that  he went to the door; that  she told him 
what the defendant had done; that  he noticed the screen door mas 
broken. 

Mr. Williams testified: Tha t  he saw Miss Pr ice ;  that  her ear was 
bleeding, and her neck was swollen, and that  Miss Price told him the 
defendant assaulted her. 

Helen Gordon testified: Tha t  she saw the defendant run  from the 
back of some of the houses facing on Marietta Street arid come out on 
Fi f th  Street ; that  she saw Miss Price, and her ear v a s  bleeding. 

Dr.  JIcChesney testified: That  he esamined Miss Pri(7e on 2 Decem- 
ber about 7 :00 p.m., and found her in a very nervous state and crying; 
bruised on her knee, and redness of neck and face; a n 3  her face was 
swollen and she had a cut on her right ear. 

Mrs. T .  E. Royster testified: That  she went to the hlmse and found 
Miss Price crying; that  she had a bruise on her knee; that  the front 
room was torn up. Question: "State what you heard Miss Price say?" 
(Objection; objection overruled.) Ans.: "Miss Price told the doctor 
she had been attacked and tried to be raped by the defendant." 
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Albert S in i s  testified: That  he went to the house and saw Miss Price, 
and that her ear was bleeding. 

D. C. Gunter testified: That  he lived near the Price residence; that  
he heard some s c r ~ a m i n g  or some sort of fuss a t  the Prices; that  he 
supposed i t  was Miss Price and her brother; that  he got his pistol and 
went to the home of Miss Price, and found her mouth and nose bleeding; 
that  $he told him that the defendant had attacked her ;  that  the charac- 
ter of the defendant Fred Adains is good, and that the character of Miss 
Price is g o d .  

The defendant testified, in part, as  follows: That  he lived on Sixth 
Avenue; that  he was a married m a n ;  that  he knew Miss Pr ice ;  that  he 
did not go to her house on 2 December and attack her ;  that  he was with 
Joe Price and Joe Long; that he got with them a t  3 :30 and they drank 
a pint of white liquor; that  they went to Relmont and back to Gastonia; 
that he went to Snyder's Cafe and drank somt. beer, and the next thing 
he knew, he woke u p  in jail about 11 :00 o'clock that  night. 

The defendant u a s  corroborated by several witnesses. One testified 
that on 2 December, about 7 :30 p.m., lie was "limber drunk," and an- 
other that  he was "limber drunk" and that the only thing he would say 
when he was taken "would be to grunt." 

There was evideuce on the part  of the State that  defendant '(was not 
drunk." There was evidence that  the prosecuting witness and de- 
fendant's general reputation was good. The jury "came in and re- 
turned a vordict of guilty of an assault on a female with attempt to 
commit rape, as charged in the bill of indictment." The court below 
pronounced judgment on the defendant as follows: "Judgment of the 
court is that  the defendant be confined in State's Prison a t  Raleigh, a t  
hard labor and to wear stripes, for a term of not less than one year nor 
more than three years." 

The defendant made numerous exceptions and assignments of error 
arid appealed to the Supreme Court. The material ones will be set 
forth in the opinion. 

-1 ftorney-General N c X u l l a n  nnd Assistant Attorneys-General B r u f o n  
and Wettach for the State. 

Ernest R. Warren  for defendant. 

CLARICSON, J. N. C. Code, 1935 (Michie), section 4205, is as fol- 
lows : "Every person convicted of an  assault with intent to commit rape 
upon the body of any female shall be imprisoned in  the State's Prison 
not less than one nor more than fifteen years." 

I n  S. v. Hewett ,  158 N .  C., 627 (629), we find: "Thus we see that  
practically all, definitions of an  attempt to commit a crime, when applied 
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to the particular crime of rape, necessarily i ~ n p l y  and indude 'an intent' 
to commit it.  There may be offenses when in their application to them 
there is a distinction between 'attempt' and 'intent,' bur that  cannot be 
true as applied to the crime of rape. Therc. is no such criminal offense 
as an  'attempt to commit rape.' I t  is embraced and covered by the 
offense of 'an assault n i t h  intent to commit rape,' and punished as  
such." 

Mrs. T. E. Royster testified: "That she ~ e n t  to the house and found 
Miss Price crying; that she had a bruise on her knee,  that  the front  
room was torn up. Q. 'State what you heard Miss Price say?'  Ans.: 
' X s s  Price told the doctor she had been attacked and ti-ied to be raped 
by the defendant.' " T o  the above question and answer the defendant 
escepted and assigned error. From the other evidence in the case me 
do not think it prejudicial. Mr. Gunter testified "that he went to the 
home of the prosecutrix and 'found her mouth and nose bleeding;' that  
she told him that  the defendant had attacked her." This testimony was 
admitted without objection. 

The  defendant escepted and assigned error to the following part  of 
the charge in brackets: "[So, gentlemen of the jury, whether the ul- 
terior crimiiial intent esisted in the mind of the defendant in this case 
at the time of the alleged criminal act must of necessity be inferred and 
found from other facts which i11 their nature are the subject of specific 
proofs. I t  inust not, ordinarily, be left to the jury to determine from 
the facts and circumstances whether or not the ulterior criminal intent 
existed a t  the time of the act, if you find the act was tomn~itted.] I n  
some cases, gcntlenien of the jury, the inference will be irresistible, 
while in other matters you may have great difficulty in determining 
xhether or not the accused committed the act charged with in  the record, 
which is the criminal purpose. So that  mmns, in this case, gentlemen 
of the jury, the charge contained in the hill of indictment, the State 
must satisfy you beyond a reasonable doubt not only that  the defendant 
committed an assault on X s s  Evelyn P r i w ,  as the court has defined 
the term assault, but the State must go further and show you beyond a 
reasonable doubt that  the defendant had tho intent to cilrnally know or 
to have sesual intercourse with her forcibly and against her will, regard- 
less of any resistance she might make. I f  the State fails to so satisfy 
you, you will return a verdict of no t  guilty as contained in  the first 
charge-assault with intcnt to commit rape. I t  is proper and you may 
consider all the facts and circumstances in  this case to determine whether 
or not that  intent did exist-that is, we x~on't say, we can't say, that  
the defendant had that  intent but must procure evidence and let the 
jury consider it and see what happened and let you take into considera- 
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tion all the facts and circumqtailces surrounding the case, and say 
whether or not there was criminal intent or intent to commit rape." 

The portion of the charge objectetl to in conncctiou n i t h  the whole 
charge coulti not ha \ e  midcd tllp jury. It could not be held as  preju- 
dicial. A l t  ino.t, it n a s  an inacl~erte~lce folloned by a cliargc mi- 
questional~ly rorrcct. 

Tlie defcntlant excepted and assigned error to thc follo~ring par t  of 
tllc clla~.ge in I~rackets:  "If thc clefelidant in this case n a s  under the 
inf lue~~cc  of intoxicating liquor to such an extent that  his normal func- 
tions of body arid mind ne re  so interferrccl with-that is, if he n a s  in 
iurli condition that lie could uot form an  intent to commit rape-that is, 
if lie did not li1101\~ vliat  lie was d o i ~ ~ g  and n h a t  he was ahout and wliat 
lie nay tryiug to do;  if he n a s  so affected by tlie liquor that  11e could 
~ o t  form an  intent, then lic could not be ~ u i l t y  of the cliarge as con- 
taincd in the bill of indictment. S o n ,  i t  nouldn't rnake any difference, 
gentlerncil of the jury, if n man gets t n o  or tlirw dri~il is  of liquor or 
get. 'tight' or 'high' or gets nerve to cornmit an assault that  \roultln't be 
any escuqe for committing tliis or an6 other gr ime;  but you have got to 
be in .ucli conditioi~, you don't  ha^ e any nlincl ; xou don't l i a ~  c sufficient 
mit~tl  to form a n  intent, [so I \ f a ~ ~ t  you to clearly ui~derqtand that he- 
c a u v  a man gets under tlie influence of n h i i k e  and commitj a crime, 
ei t l~er huch crime as charged in tlie bill of iriclict~iici~t or any other 
crinlc, it vouldn't I)c :Ill excuse]." Taking the charge as a ~vliole, we 
tliink it tlie law in tliis jurisdictio~i. 

We do not t l i i ~ ~ k  thc court below in\ aded the province of the jury by 
expre~i ion  of an opinion, hut fully corriplied nit11 N. C. Code, supra,  
sec. 564. T e  t l ~ i i ~ k  on the record that defendant's exceptiol~r and nsiign- 
n i e ~ ~ t q  of error cannot be suitaincd-thy are too attenuattd. 

On the nliole record, n e  find no prejudicial or rclcrsiblc error. 
S o  error. 

( Filed 30 Sorernher, 1938. ) 

1. Master and Servant § SH--Each municipal corlmration is subject to 
Compensation Act, even though it employs less than five employees. 

Each municipal corporation in the Stntc is subject to t11~ Workmen's 
Cornpensation ,4ct, even tliongh it employs l e ~ s  than five enlployee% S. C. 
Code, 8081 ( i )  ( a ) ,  the legislatire intent to classify nm~~nicipal corpora- 
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tions n~ith the State and its political subdivisions being consonant with 
reason and being indicated by section 8051 ( u ) ,  which does not include 
municipal corporations employing less than five employees in listing em- 
ployers exempt from the act, and section SO81 ( 0 1 ,  which provides that 
neither the State nor any municipal corporation nor any  subdivision of 
the State, nor employees of the same, shall have the right to reject the 
prorisions of the act, and it being required that these sections be con- 
strued i?r pctri inczteria to determine the legislative intent. 

The provisions of the Compensation Act relating to eriplogers and em- 
ployees covered by the act must be given a liberal interyretation. 

APPEAL by defendant from Cowper ,  Special  J u d g e ,  at  September 
Term, 1038, of MECKLENBURQ. Affirmed. 

The dependents of J. A. Rape, deceased, brought this proceeding 
against the town of Huntersville, under t11~ Workmen'tl Compensation 
Act, to  recover an  award for the death of Rape, which occurred in  the 
course of employment as police officer of the town. 

There is  no controversy over the facts that  Rape was employed by 
the town a t  a salary of $100.00 per month, and that  he sustained an  
injury causing his death by accident, arising out  of and i n  the course 
of his employment. But  the Commission found thab the town did not 
h a w  as many as five employees during the period i t  was necessary to 
consid(~r. Holding as a matter of law that the town came under the 
provisions of the Workmen's Compensation Act, notw thstanding the 
number of employees was less than five, the hearing Commissioner 
awarded compensation, in which he was followed by thl. full Commis- 
sion; and on appeal to the Superior Court the order of the Industrial 
Coniinission was affirmed, and defendant appealed. 

The pertinent sections of the statute (see Michie's Code, 1935), are 
as follows: 

"C. S .  8081 ( i ) .  ( a )  The  term 'employment' includes employment 
by the State and all political subdivisions thereof, and all public and 
quasi-public corporations therein and all pr ivate  employment s  in w h i c h  
five or  m o r e  employees  are regularly  enzployed in the  same  business or 
establishment . . . 

"(b)  And as relating to  those so employed by the State, the term 
'employee' shall include all officers and employees of tke State except 
only such as are elected by the people, or by the General Assembly or 
appointed by the Governor, either with or without the confirmation of 
the Senate;  as relating to municipal corporations and ~ol i t ica l  subdi- 
 isi ions of the State, the term 'employee' shall include ,111 officers and 
employees thereof except such as are elected by the people or elected by 
the council or other governing body of said municipal corporation or 
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political subdivision, who act in purely administrative capacities, and 
to serve for a definite term of office. 

"C. S.  8081 (0) .  ( a )  Neither the State nor any municipal corpora- 
tion within the State, nor any political subdivision thereof nor any em- 
ployee of the State or of any such corporation or subdivision shall have 
the right to reject the provisions of this article relative to payment and 
acceptance of compensation, and the provisions of sections 8081 (I) ,  
3081 ( m ) ,  5081 (v ) ,  8081 ( w ) ,  and 8081 (x) shall not apply to them. 

'(C. S. 8051 ( u ) .  ( a )  This article shall not apply to railroads or 
railroad employees nor in  any way repeal, amend, alter or affect article 
seven ( 7 )  of Chapter sixty-seven (67) of the Code, or any section 
thercof relating to liability of railroads for injuries to employees; nor, 
up011 the trial of any action in tort for injuries not coming undcr the 
provisions of this article, shall any provision herein be placed in eri-  
dence or be permitted to be argued to the jury. . . . 

"(1)) This article shall not apply to casual employees, farm laborers, 
federal government employees in North Carolina, and domestic servants 
nor to employees of such persons, nor to any person, firm, or priztafe 
t o r p o r u f i o n  that  has regularly in service less than fire employees in  the 
same business within this State, unless such employees and their em- 
ployers ~o lun ta r i ly  elect, in the manner hereinafter specified to be 
bound by this article . . ." 

T'nnn cP. J f i l l i k e n  for p la in t i f f s ,  appellees.  
Cnrszi~ell  (e. E r v i n  and J .  Laurence  Jonas  for d e f e n d a n t ,  appel lant .  

SEATVELL, J. The appeal presents a single questiorl: Does the Work- 
men's Compensation Act apply to a municipal corporation regardless 
of the number of its employees? 

The controversy is over subsection 8081 ( i )  ( a ) ,  defining '(employ- 
ment" : "The term 'employment' includes employment by the State and 
all political subdivisions thereof, and all public and quasi-public corpo- 
rations therein and all private employments i n  which fire or more em- 
ployees are regularly employed in the same business or establishment, 
except agriculture and domestic service." 

Under this subsection, appellant contends that  i t  was the intention of 
the act to place public and quasi-public corporations, including mu- 
nicipal corporations, in a class with private employers, thus making one 
class, while State and political subdivisions constitute another. This 
would require municipal corporations to have as many as five regular 
employees before becoming subject to the act, which requirement does 
not extend to State and political subdivisions. I t  admits that  this in- 
tention, because of the want of proper punctuation, is poorly expressed. 
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I t  is argued, lion-ever, that such ambiguity is cleared up by reference to 
subsection 8081 ( u ) ,  (and particularly its heading), which, as  appellant 
contends. shows tliat it  Ivas the intention of the legislature to exclude " 
from the provisions of the act all corporations of this kind having less 
than five employees. Plaintiffs also recognize the ambiguity, and re- 
solve i t  in their favor by reference to the satne sections and subsections. 

The supposed ambiguity in section 8081 ( i )  ( a )  is s a d  to come about 
bccauso of the want of a comma immediatelv after the expression "all 
public and quasi-public corporations therein," which might segregate 
sucli corporntions from p i r a t e  employments, thus making the clause 
rend more favorably to the plaintiffs, or the absence of a comma after 
"all private employments," n-hich would make the clzuse read more 
faT-orably to the defendant. 

As litigant parties might not be satisfied with pur disposition of the 
commas, we mould prefer to look to the other parts of the statute for 
clarification. 

The fact that  municipal corporations exercise governmental functions 
and are thus closely similar to the State and its political subdivisions, is 
persuasive tliat a like treatment was intended to be given them in  the 
act, and conversely they are so unlike private corporations that  a classi- 
f i c a t i o ~ ~  with them would seem to be inappropriate. 

-11) analysis of the pertinent sections of the law leads us to conclude 
that it was the intention of the act to classify municipal corporations as 
employer9 wit11 the State and i ts  political subdirisions, riither than with 
prirato employers. 

Subsection 8081 ( u )  in dealing with the coverage of the act from 
thc viewpoint of "employers" escepts certain employers from the pro- 
visions of the act. We think this subsection should be construed as 
completely comprehensive as to the employers excepted and those left 
remaining v-ithin the ac t ;  otherwise, it  would not be reciprocal and 
complcmcntarg, taken in connection with 8081 ( i )  ( a ) ,  defining em- 
ployment. The subsection provides that  the act shall not apply ( a )  to 
railroads, or . . . (b)  "to any person, firm, or private corporation 
that hns regularly in  service less than five employees." 

The provisions of subsection 8081 (0)  are strongly significant of the 
intention of the Legislature to classify municipal corporations with the 
Stnte and its political subdivisions throughout the act. This section 
must be considered in  pari maferin with 8081 ( i ) .  Rice v. Panel  Co., 
199 X. C., 154, 1.54 S. E.. 69. So  considered, we think it removes any 
ambiguity ~vllich might exist ill the latter section. The  subsection pro- 
vides tha t :  "Seither the State nor any municipal corporation within the 
Stnte, nor any political subdivision thereof, nor any employee of the 
State or of any such corporation or subdivision, shall have the right to 
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reject the provisions of this  article relative to  payment  and  acceptance 
of compensation, and  the  provisions of section 8081 ( I ) ,  8081 ( m ) ,  
8081 (v) ,  SO81 (w), and SO81 (s) shall not app ly  to  them." A n  ex- 
aminat ion of these subsections. the  pririleges of which a r e  denied to the  
e m p l o ~ e r s  thus  classed t o g ~ t h e r  extends these privileges generally to  
those employers nhicl l  a r e  "persons, firms and  corporations" ellgaged 
i n  pr ivate  employment coming within the provisions of the act by reason 
of the  employment of fire or more persons. 

TDe th ink  also t h a t  those principles of construction which require a 
liberal interpretat ion of acts of th i s  na ture  apply with force to  questions 
concerning their  coverage. J l e f r o p o l i f n ~ ~  Casunlfy Co. c .  Smith ( T e s a s  
C i d  Appeals) ,  40 S. TIr., 2d, 913, 814; B a r b o u r  ?. S f n f e  liospifctl, 213 
N. C., 515. 

I n  our  opinion, the court below p u t  a proper  coiistruction upon  the  
statute, and  the  judgment, therefore, is  

Affirmed. 

STATE r. CIIIRKER DEE. JIAGGIE DEE, Asn  J. R. STURGIS. 

(Filed 30 Sorember, 1038.) 

1. Criminal Law 3 41f-Defendant testifying in own behalf is  entitled to  
same credit a s  any other  witness \ rhea jury finds him worthy of belief. 
h defendnnt in a criminal prosecution. a t  liis own regnest and not other- 

wise, is a competent witness to testify ill his own behalf, but his failure 
to testify is not subject to conimeilt to his prejuilicc, and while it  is proper 
for the court to instruct tlic j w y  to scrntinize liis testimony because of 
his interest in the verdict, i t  is error for the court to fail to follow such 
instrliction wit11 n charge that if after suc11 scrutiny thc jury fintls him 
wortliy of belief they sliould gire his testimoiiy as  full credit :IS they 
wonld any other witness. C. 8.. 1700. 

2. Same: C14tninal Law Hlc-Instruction that  defendant's testimony 
should be given same credit a s  that  of any interested witness is error. 

An instruction that the jury should scrutinize defendnnt's testimony 
in liis own behalf because of his intcrebt in the verdict. but if after doing 
so they were satisfied lie told the truth. tliey sliould gire his testimony 
the snme weight tliey ~vould give that of any "intercsted witness." per- 
force impeaches the testimony of defendant contrary to the statute, C. S., 
1799, and tlie pertinent decisions, and constitutes prejudicial crror. 

3. Criminal Law #§ i 3 b ,  iie-When t h e  solicitor approves defendant's 
statement it  becomes "case on appeal" and is not subject to  coi-rection. 

Wlien the solicitor approves defendant's stnteme~it of tlie case it  be- 
comes the "case on appeal" and a part of the record, C. S., 643, and  is  not 
thereafter subject to correction, and the State's motion for certiorari for 
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correction of the record may not be allowed even when supported by a 
letter of the trial court supporting the State's contention 3f a typographi- 
rnl error in the case on appeal, since the rights of the tlefendants have 
intervened. 

4. Criminal Law 3 77d- 
The record imports verity, and the Snprrme Court is b o ~ ~ n d  thereby. 

APPEAL by defendants from Burg~cyn ,  Special Judge, at  Xarch  Term, 
1938, of GASTOS. 

Criminal prosecution tried upon indictmeiits charging the defendants 
Cliirnel* Dee and J. R. Sturgis with the murder of one Hoke Davis, and 
the defendant Maggie Dee with being an accessory after tlie fact of 
murder. 

A l t  tlie conclusion of all the evidence, upon motion dul,y made, a ver- 
dict of not guilty was entered 011 the charge against the feme defendant. 

Verdict on tlie charge of murder :  '(Guilty of murder in the first de- 
gree ns to both defendants." 

Judgment : Death by asphyxiation. 
The defendants appeal, assigning errors. 

.lfforne?j-General ,lIcXullan and Assistant Aftorneys-General Bruton 
and W e f f a c h  for the State. 

Ernest R .  Warren for defendant Sturgis. 
Basil L. TT'hifener for defendant Dee. 

STACY, C. J. The validity of the trial is called in question by 
numerous esceptions and assignments of error, but co isideration of 
tliein seriatim is pretermitted, as a new tr ial  must be awarded for error 
in tlie following instruction : 

"The defendants in this case, gentlemen of the jury, have gone upon 
the stand. This they did not have to do, but this they did do a t  their 
election and the law of this State says when a man-that is, the de- 
fendant-goes upon tlie stand, you, the jury, should scan and scrutinize 
his testimony closely, having in mind his interest in the result of your 
verdict and his fear of possible conviction and probable punishment 
thereafter, (but  if after having so scanned it, you are satisfied he told 
you the truth,  you should give unto his testiniony the same weight you 
would that  of any interested witness)." 

Exception is taken by each of the defendants to the concluding expres- 
sion in parenthesis, which would seem to be well founded. 8. v. Carden, 
207 N. C., 517, 177 S. E . ,  647; S. 1.. 1T7i1cox, 206 X. C., 691, 175 S. E., 
122; S .  v. Rhineharf ,  209 S. C., 150, 183 S.  E., 388. C,F. S, v. Davis, 
209 K. C., 242, 183 S. E., 420; S. v. Deal, 207 N .  C., 448, 177 S. E., 
332. 
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I t  is provided by C. S., 1799 that  a person charged with the commis- 
sion of a crime shall, a t  his own request but not otherwise, be a compe- 
tent witness to testify in his  own behalf upon the trial of the cause, but 
his failure to claim the privilege and to offer his own testimony is not 
permitted to become the subject of comment to his prejudice by the 
solicitor or counsel for the prosecution. S. v. Beal, 199 N. C., 278, 134 
S. E., 604; 8. I ? .  TucX~er, 190 N. C., 708, 130 8. E., 720; S. I ? .  l jynum, 
175 3. C., 777, 93 S. E., 101. 

And further, the decisions are to  the effect that  where a defendant i n  
a criminal prosecution testifies in his own behalf, it  is error for the 
trial court to instruct the jury to scrutinize his testimony and to receive 
i t  with grains of allo~vance, because of his interest in the rerdict, with- 
out adding that if they find the witness worthy of belief, they shall give 
as full crcdit to his testimony as to that of any other witness, notnith- 
standing his interest. 8. v. Rny, 195 N. C., 619, 143 S. E., 143; S. 1 1 .  

Green, 187 IT. C., 466, 122 S. E., 178; S. v. Barnl~il l ,  186 hi. C., 446, 
119 S. E., 894; S. c. Lance, 166 N. C., 411, 81 S. E., 1002; S. v. Fogle- 
m n n ,  164 N.  C., 4.53, 79 S.  E., 879; A'. I*. Bmhanz ,  133 N. C., 645, 45 
S. E.. 514; S. v. Byers, 100 N. C., 512, 6 8. E., 420. 

I n  8. c. Green, a u p r a ,  the foilowing iilstructiori was approved: " I t  is 
the law of North Carolina, gentlemen, that when a defendant, or one 
interwted in the rerdict of a jury, testifies, it  is the duty of the jury to 
take his testimony nit11 a grain of a1lonanc.e and carefully scrutinize 
and scan i t ;  hut if, after such scrutiny, you are satisfied he is telling the 
truth,  then it nould be your duty to give his testimony t!ie same credi- 
bility that you would g i ~ e  the teqtimony of a disinterested witness. 
Credibility, gentlemen of the jury, means northiness of belief." 

I n  declaring a person charged with the commission of crime to be 
'(a competent n-itness" v e  ui~derstand the section to mean that he shall 
occupy the qamc position as "any other witness"-not simply that  of 
((any interested nitness." Such was the holding in 8. v. Efler, 85 N. C., 
58.5; 8. r.  I la lcXinr ,  11.5 N. C., 712, 20 S. E., 623; 8. c. Grifin, 201 
S. C., 541, 160 S. E ,  826. See 8. c.. Edwards, 211 N. C., 555, 191 
S. E., 1 ;  R. e. A n d e r s o n ,  208 N. C., 771, 132 S. E., 643. 

The accepted standard for weighing the testimony of a defendant in 
a rrirninal pro5ecutiori n a s  stated in S. 2.. Lee, 121 S. C., 544, 25 S. E., 
552, as follows: "The law regards with suspicion the testimony of near 
relations, interested parties, and those testifying in their own behalf. 
I t  is thc provincc of the jury to consider and decide the weight due to 
such testimony, and, as a general rule in deciding on the credit of mit- 
neqses on both sides, they ought to look to the deportment of the mit- 
nesses, their capacity and opportunity to testify in  relation to  the 
transaction, and the relation in nhich the nitness stands to the par ty ;  
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that such evidence must he taken with some degree of allowance and 
should not he given the ~veight of the evidence of disinterested witnesses, 
but the rule does not reject or necessarily inipeach i t ;  and if, from the 
testimony, or from i t  and the other facts and circumstances in  the case, 
the jury believe that such nit~ieqqcs ha l e  s~vorll tlie truth,  then they are 
cntitlccl to :IS full crcdit as any other witness." 

Bln~iifcstly, the i~istruction a s  given was calculated t s  impeach and 
perforce did cast n sllaclorv upon the testimony of the defendants in 
contravention of tlie statute and a t  variance with the decisions on the 
suhjert. 8. 2 ' .  1T7ilco.e, supra; S, u ,  B h i n e h n r f ,  supra .  

I t  is suggested by the ,Lttorney-General that, in all probability, a 
typogri~pllicd error has crept into the transcript and that  the word 
"disint~~reated" n a s  used nliere the word "i~lterested" appcars. I11 this 
Ile is supported by a letter from the jutlgc who presided a t  the trial, and 
upon this letter a motion for c ~ r f i o w r i  to correct the r x o r d  has been 
lotlgcd on bchnlf of the State. The solicitor apparently took a different 
view of the matter nhen lie agrecd to the sfatenlent of case on appeal 
nit11 a n  csccption pointed diredy to the espression. But however this 
may be, the transcript is not now subject to change or coi~ection.  S. v .  
X o o r e ,  210 S. C., 636, 188 S .  E., 421. I t  imports verity, and we are 
bound by it. S. 1 , .  B r o w u ,  207 S. C., 156, 176 S. E., 5'60. We must 
take it :is it  is. -1 l )crncthy  2.. B u r n s ,  210 K. (1.) 636, 188 S. E., 97. The  
statute declares i t  the case 011 appeal-"it shall be . . . a part  of 
the record." C. S., 643. "The trial judge is ~vithout authority to 
change tlie appellant's case on appeal, though regard(2d by him as 
erroneous, n h e n  tha t  case has bcconle the case 011 appeal. Under C. S., 
643, if tlie case oil appeal as scrved by the appellant be approved by the 
~ . c q p ~ d c n t  or appellee, it becomes the case and a part of the record on 
appe:ll. and in coanectiou with the record, may alo~lc be considered in 
dete~mill ing the rights of thc parties i~iterestcd in the appeal. . . . 
The appeal must be lleard and dctermined on the agreed Imse appearing 
in thc record." lT' inboruc,  .J., in R. v. X i i l e r ,  a n f e ,  317. ,Igain in 
S.  I . .  I 'a lmore ,  IS9 S. C., 538, 127 S. E., 589, Clrrrksort, J., speaking 
for tllc Court, sa id :  "The solicitor must pass on 'case on appeal' for  
the State, S. u .  C a m e r o n ,  121 N. C., 573, and this Court i j  bound by the 
case p a w d  upon, S. v .  W i l s o n ,  121 S. C., 630. The judge cannot au- 
thorize the case on appeal to be served upon any other than the solicitor 
or counsel acting for him. S. r q .  S f e v e n s ,  152 S. C., 530. When ap- 
pellant's case is served in time, and no exception or counter-case served, 
i t  is 'the case.' 8. v. C a r l f o n ,  107 N .  C., 936." See S. v. X o o r e ,  s u p r a ;  
S. c. R ( z y ,  206 N. C., 736, 175 S. E., 109; S. o. I l u m p h r e y ,  186 X. C., 
533, 120 S. E.,  85. 
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T h e  judge is permit ted t o  correct h i s  own errors, but  not the mistakes 
of others a f te r  t h e  rights of l i t igants  h a r e  intervened. " I t  is  only when 
the judge h a s  settled the  case i n  the  exercise of h i s  proper  jurisdiction, 
tha t  upon  affidarit of e r ror  therein, and  a letter f r o m  the  judge s tat ing 
t h a t  he will correct i t  if given the  opportuni ty,  t h a t  this  Cour t  will g i r e  
h i m  such opportunity." Clark,  C.  J., i n  Barber 1.. J u s f i c e ,  138 11'. C., 
20, 58 S. E., 445. Again i n  S. v. C h a f i n ,  125  N. C., 660, 34 S. E . ,  516, 
i t  was s a i d :  ('The case on appeal  mas agreed up011 by the  solicitor and  
counsel f o r  the  defendant. Such  being the  case, there is n o  ground f o r  
action by the judge;  . . . n o r  f o r  a c e ~ f i o r a r i  to  correct the case by 
the  judge's notes of the  e ~ i d e n c e  on file; nor  t o  permit  the judge to 
correct the case." T o  like effect a re  the  decisions i n  S.  r .  T h o m a s ,  184 
N. C., 666, 1 1 4  S. E., 1 2 ;  S. c. F a d h e r ,  175 N .  C., 787, 95 S. E., 1 7 1 ;  
S .  L * .  Cameron,  1 2 1  K. C.,  572, 28 S. E., 1 3 9 ;  Slocumb v. C o m t r u c f i o n  
Co., 142 S. C., 349, 55 S. E., 1 9 6 ;  Boyer  1;. Teague,  106 S. C., 571, 11 
S. E., 330. 

There  a re  other  matters  appearing on the record, especially t h e  call- 
ing  of one of the  defendants as  a witness f o r  the prosecution "other- 
wise" than  "at h i s  own request," C. s., 1799, but  as  they a re  not likely 
to  arise on another  hearing, f u r t h e r  consideration is preselltly omitted. 

F o r  the e r ror  as  indicated, a new t r ia l  must  be awarded. I t  is so 
ordered. 

S e w  trial.  

S. C. GUTHRIE v. ANTHOST a. (:OCI<ISG, TRADISG AS A. J. G O C I i I S G  
C O M P A S T ,  A K D  J. E. T H O J I P S O S .  

(Filed 30 Sovember, 1938.) 

1. Automobiles 8 10--Ordinarily, driver may assume tha t  another driver 
approaching on left of highway will t u r n  to  right and avoid collision. 

When the drirer of a car sees another car approncliing from the oppo- 
site direction on the wrong side of the highway, he may assume that such 
other driver will turn to his right in time to avoid a collision, but when 
he sees, or should realize in the exercise of proper care and wntchfnlness, 
that  such other driver is in a helpless condition or will be unable to avoid 
hitting his car, he must exercise increased esertion to avoid n collision. 

2. Same: Automobiles 5 18e-Complaint held insufficient to  allege negli- 
gence on par t  of defendant driver i n  failing to  avoid collision. 

Plaintiff alleged that he was driving his car on the highway following 
the car driven by one defendant and owned by the other defendant, that 
defendant driver saw approaching him from the opposite direction an 
automobile driven on the wrong side of the highway, which third car 
17-214 



514 I N  T H E  SUPREME COURT. [214 

plaintiff could not see because defendant's car was between him and the 
third car, that defendant driver could have seen that the driver of the 
third car was in a more or less helpless condition or would be unable to 
 void hitting defendant's car, and that defendant driver failed to turn 
to his right or left to avoid a collision, and that the cars collided and 
resulted in injury to plaintiff. H c l d :  Defendant's demurrer was properly 
sustained, since ordinarily a driver may assume that a car approaching 
on the wrong side of the highway will be turned to the right in time to 
avoid a collision, and since the allegation that defendant driver should 
have seen that the driver of the third car was helpless or unconscious is 
a mere conclusion of the pleader unsupported by allegations of fact lead- 
ing to that conclusion, and since i t  is not alleged that defendant driver 
might have turned either to the right or left in safety, or that such action 
would have saved plaintiff from injury. K i ~ c k w  c. Snider Broa.. 211 
S. C. ,  566, cited and distinguished. 

APPEAL by plaintiff from H a m i l t o n ,  Spcvial  J u d g e ,  a t  September 
Extra  Civil Term, 1938, of MECI<LENBURG. Affirmed. 

Action for personal in jury  to plaintiff caused by a collision between 
defendants' automobile and the automobile of a third party. It is  
alleged that  the plaintiff, driving an  automobile i n  the rear of de- 
fendants' automobile, was injured as a result of the collision, and tha t  
this was due to  defendants' negligence. Defendants demurred on the 
ground that  the complaint did not state facts sufficient to constitute a 
cause of action, in that  it appeared from the facts alleged that  the negli- 
gence of the third party was the sole proximate cause of plaintiff's 
injury. The demurrer was sustained and plaintiff appeded. 

G. T .  Carswell  and  Joe W .  Ervin for plaintiff appel lant .  
J .  Laurence Jones  for defendants ,  appellees. 

D s v ~ s ,  J. The appeal presents the question whether a cause of 
action for negligence on the part  of the defendants, prox~mately result- 
ing in plaintiff's injury, has been sufficiently stated in the complaint. 

The (.omplaint alleges that  the plaintiff, on the occasion referred to, 
was driving a n  automobile on the highway between Albem,arle and Troy, 
North Carolina, traveling i n  an  easterly direction, and that  his auto- 
mobile was in  the rear and view of defendants' automobile which was 
proceeding i n  the same direction; that  the automobile of defendant 
Gocking was being driven by the defendant Thompson, the agent and 
employee of his codefendant, within the scope of his employment. 

The plaintiff sets out the facts upon which he seeks to impose lia- 
bility upon the defendants i n  the following language: 

"That on or about Ju ly  20, 1938, a t  about 4 o'clock p.m., the auto- 
mobiles of the plaintiff and the defendant Gocking were being operated 
in an easterly direction on the North Carolina State Highway between 
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Albemarle and Troy. That ,  a t  said time, the automobile of the de- 
fendant Gocking, which was being operated by J. E. Thompson, was 
approached by a third auton~obile which was being operated in a west- 
erly direction on said highway. That  said third automobile, a t  said 
time, was being operated to the left of the center of said highway, 
directly towards and on the same side of the road as the automobile of 
the defendants. That ,  at said time, and until after the collision herein- 
after referred to, said third autonlobile was obscured from the vision of 
the plaintiff, by reason of the fact that the automobile of the defendants 
was directly between said third automobile and the plaintiff. That  
said third automobile continued on the wrong side of said highway to 
approach the automobile of the defendants in a reckless and careless 
manner and a t  an excessive and dangerous rate of speed. That  said 
J. E. Thompson either observed or, i n  the exercise of ordinary care, 
could and ~vould hare  observed that said third automobile was in a 
somewhat lielpless condition or was apparently unable to avoid the 
automobile of the defendants, or that  the driver of the third automobile 
did not intend to turn from said lane of traffic or was unconscious of 
the danger, or that tlie driver of the third automobile would not or could 
not or was not going to drive said automobile to  the right of the center 
of the road. That ,  in spite of such knowledge on the port of the said 
J. E. Thompson, or in spite of the circumstances which should and 
would, in the exercise of ordinary care, have put said J. E. Thompson 
on notice of such fact, said J. E. Thon~pson negligently and carelessly 
failed to exercise ordinary care to avoid colliding with said third auto- 
mobile and negligently and carelessly failed to turn  the defendants' 
automobile either to the right or to tlie left, to avoid a collision with 
said third automobile, but negligently and carelessly operated the de- 
fendants' automobile on said occasion in a reckless and careless manner, 
a t  an  excessive and dangerous rate of speed under the circumstances, 
and negligently and carelessly failed to slow down the defendants' said 
automobile or to  change the course thereof, and negligently and care- 
lessly failed to give the plaintiff any sign, signal or  warning of any 
kind or character of the approach of said third automobile, said J. E. 
Thompson thereby negligently and carelessly causing his said automo- 
bile to collide with said third automobile, the negligence of said J. E. 
Thompson causing said third automobile to be thrown, hurled, and 
directed ni th  great force and violence into the automobile of the plain- 
tiff, the plaintiff being thereby irljured and damaged as hereinafter set 
forth." 

Omitting some of the repeated phrases and adverbs with which the 
pleader has clothed his allegations, we find the facts of the situation 
shown by the complaint to be as follows: The plaintiff is driving an  
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automobile along the highway in rear of defendants' ;lutomobile pro- 
ceeding in the same direction. A third automobile appesrs on the scene 
coming rapidly from the opposite direction, meeting the automobile of 
defendants and plaintiff. The  third automobile is  being driven on the 
left side of the highway, that  is, on the same side as that  of defendants 
and plaintiff. I n  tha t  situation the driver of defendants' automobile 
continued in his own lane of traffic, to the right of the center of the 
highway. 

I t  is alleged that  it could a ~ i d  should hare  been foreseen that  the third 
automobile was not going to be turned from its unlawful course, and 
that  the driver of defendants' automobile failed to tu rn  either to the 
right or left to avoid the collision. However, i t  does not appear what 
was on the right of tlie road, and to hare  turned to his left would have 
necessitated a violation of the statute requiring drivers of' motor vehicles 
proceeding in opposite directions to pass each other to the right (Acts 
1927, ch. 148, sec. 11 ) )  and would hare  iiivolved the hazard of in jury  to 
himself or others oil liis left side of the road, in the other lane of traffic. 
The driver of defendants' automobile had tlie right to assume that  the 
driver of the third car would tnrn  to his right a i d  into his proper lane 
of trafiic in time to avoid collision. Referring to a similar situation, in 
Shidey v. Ayers, 201 X. C., 51, 158 S. E., 540, this Court said: "When 
the d r i ~ e r  of one of the automobiles is not observing the rule (C. S. 
2621 [53]), ns the automobiles approach each other, the other may 
assullle that before the automobiles meet, tlie driver of the approaching 
automobile will turn to his right, so that  the two automobiles may pass 
each other i11 safety." And, i n  further relation to  the duty of the 
driver who is observing the rule, thc opinion i n  the Shiri'ey case, supra, 
quotes from 2 R. C. L., 1185, as follows: ''Ilut when t h ~  operator of a 
motor vehicle lins had time to realize, or by tlie exercise of a proper care 
nnd watrhfuli~ess should rralizc, that  a person whom hcs meets is in a 
son~cvliat  helpless co~~tl i t ion,  or nppareut l ,~  u ~ ~ a b l c  to a.i-oid the approach- 
illg machine, he must exerciqe incwaectl esertion to aroid a collision." 
Corjl v. Corjj, 2205 K. C., 205, 170 S. E., 629; J ames  c. 17oach Co., 207 
S. C'., 742, 178 S. E., GOT. The rule r e q u i r i ~ ~ g  reaso~iabll: precaution to 
avoid a collision under tlic circumstances is stated in 3-4 Huddy Cyclo- 
pedia iluto~nobilc Law, pages 187. 191. 

While it is alleged in tlie co~iiplaint tha t  the driver of defendants' 
automobile could have "obserred that  the third automobile was in  a 
sonmvliat helpless colldition or was apparently unable to sroid the auto- 
111obi1e of defendai~ts, or that  tlie driver of the third automobile did not 
i i i te1~1 to turn  from said lane of traffic or was unconscious of the dan- 
ger," tliere is I IO  fact alleged to indicate helplessness or unconsciousness 
on tlle part  of the driver of the third automobile, and the allegation 
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seems rather  a conclusio~i based upon  altcr1lati~-e asiumptions on the 
par t  of the  pleader. 

Tt i i  fu r ther  alleged in the complaint tliat unt i l  a f te r  the collisioll 
t h r  th i rd  automo1)ile n : ~ s  obscured f r o m  the vision of the plaintiff bp 
rcacon of the fact  tha t  defe~ldalits '  :~utomol)ile n as directly hetween the  
third automobile a ~ i d  the plailitiff. F r o m  thi. i t  ~vonlt l  appear  t h a t  had  
t11~  d c f e n d a n t ~ '  automobile h w n  suddenly turned out of tlie ~ a y  of the  
onconling th i rd  automobile. plaintiff's automobile ~ v o u l d  have pi,obahlp 
r e c e i ~ c d  the  fnll  impact  of the collision. 

F r o m  a n  analysis of the factual  situation alleged. i t  does not appear  
tliat the d r i ~ c r  of t l e fcnda~~ts '  ca r  could reasonably h a r p  f o ~ ~ s c c n  tha t  
the maintenance of hi. position on the riglit side of the liig11v ay,  i n  h i s  
proper lane of traffic, i n  thc face of the  approaching th i rd  auto~nobile ,  
nou ld  result i n  i n j u r y  to tlic plaintiff in a n  automol)ile to  t h e  rear.  
Bcr lcun~  1 % .  . T o h ~ c o n ,  177 S. C., 213, D S  S. E., 532;  RlrrXc 1%. Conth  CO., 
189 3. C.. S, 150 S. E., 636;  S e i r  cll 1%.  D u r ~ c l l .  208 N. C.. 254, IS3 
S. E., 374;  S m i f h  7%.  PiuL., 211 S. C., 725, 192 S. E., 10s; Pol />cr\  v. 
S f ~ r i ~ h ~ r , y .  213 S. C.. -11: l?. E. 1 % .  Kelloqq, 0-2- C. S., 468. 

T h e  plaintiff, honever. contcllils with much  force illat t l l t  fact. 
allegetl here a r c  substantially similar to  those i n  XucXer  v.  S i ~ i d c r  Rros., 
211 S. C.. 566, 1 9 1  S. I?., 6. n h e r e  it  n a s  stated t h a t  a demurrer  ore 
f ~ n ~ r c ,  on the same ground :I. tha t  herc aqqcrted, would not lie. a l n  
r samina t ion  of the compla i~ i t  i n  tha t  c a v ,  a ?  i t  appears  f r o m  the record 
on file, s h o ~ ~ ~  tliat i t  was t h e w  allcpcd tliat the plaintiff Rucker  was 
iu jured  as  reqult of a collifion hetwecn a t ruck of Snider  Broq., and a 
t ruck of M:rncr Notor  Tranqi t  Conl l~any .  Plaintiff n n s  i n  a11 auto- 
mobile t r a ~  cling in  w m e  direction ant1 i n  rea r  of the X a n c r  trnck. T h e  
Sniclcr t ruck  n a s  approaching f rom the  opposite direction at  n high 
ra te  of speed and slightly to the left of thc center of the highway. It 
n a s  alleged tha t  the drivcr of the  J lnner  t ruck  negligently failed to  
obicrrc  t h i i  -ituation and d m ~ e  I l k  t r u r k  too near tlw c c n t t ~  of the  
h i g l i w q ,  instcat1 of pul l ing fur t l ler  to  the r ight ,  causing a collision 
wl~ereby  the Snider  t ruck was tlcflected fui t l icr  to  the  left and caused to 
strike the automobile i n  d i c h  plaintiff Rucker  was riding. T h c  R u r k e r  
t n se  mi twice c o n 4 e r c d  by this Court ,  once on motion f o r  rcmoval to  
r. S. Court  (210 3. C.. 778, 1% S. E., 403)) and  on appeal  f rom 
motion to strike (211  N. C., 566, 1 8 1  S. E., 6 ) .  n'hile the facts  i n  the  
R u c X e ~  case, s u p r a ,  are  i n  some respects similar to  those in the case 
a t  bar,  n e  a rc  constraineil to  tlie xiew that  the  holding i n  those cases, 

.on the  facts  tlicre presented should not be held controlling herc. S o r  
is  this view i n  conflict nit11 the  decisions in Tny /o r  1 % .  Riersoiz,  210 N. C., 
185, 185 S. E., 627, and  C u ) ~ n i n y h n r n  1%. IIclynes,  n n f e ,  456, a h e r e  facts  
distinguishable f rom those i n  the  instant  case were made to appear. 
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V e  conclude t h a t  the complaint fai ls  to  s tate  facts  sufficient to con- 

stitute a cause of actioli f o r  negligence on the par t  of the defendants  
which p r o x i n ~ a t ~ l y  caused the  illjury roinplained of ,  and  that  tlie 

demurre r  was  properly sustained. 
Judgment  affirmed. 

P I A S T  FOOD COMPXXT, a CORPORATI~S, v. CITY OF CHARLOTTE. 
a JIGXICIP.~L CORPORATIOS. 

(Filed 30 Sovember, 1038.) 

1. Municipal Corporations 5 19b-City may contract in reiga1.d to  detail of 
administration of governmental power involving no governmental dis- 
crcltion. 

7T'liile the governing body of :I city may not make a contract binding 
itself or its snccessor with respect to the esercise of govc~nimental diqcre- 
tion, it may bind itqelf with respect to proprietary affairs by contract 
rnnning for n term of years. the distinction being not whether the contrnct 
relates to n governmcntnl or proprietary powcr, bnt wh~?.tlier in fact the 
contrnct deprives the governing body or its succcwor of n discretion wliicli 
pnl~lic policy demands shonld be left unimpnired. and therefore a city 
may contrnct for n period of years in rcgartl to n detail of acl~ninistrntion 
of n governmcntnl power which docs not il~volve the esl?rcisc of govern- 
mental discretion. 

2. Same-City may contract fo r  a term of years for  reluoval of sludge 
from its sawerage disposal plant.  

This action was instituted by plaintiff for breach of a contract by tle- 
fendant mwlicipality under which plaintiff ngreecl to renlove sludge from 
the city's sewerage disposnl plant and pay the city a stipulated amomit 
per ton removed. The city demurred on the ground that ~t nppeared from 
the complnint that the contrnct was esecnted by the cit::'s previous gov- 
erning body, and that the contract related to a governmcmtal function of 
tlie city and therefore the contrnct was void as  an attempl to bind the city 
ant1 the successor governing body in regard to a discretionary govern- 
mental power. Hrld:  The contract related to a detail of administration 
of :k governmental function invol~ ing  no govcrnmental discretion, but only 
n business power or husiness discretion, and the power to make such con- 
tract is a necessary incident to the proper ndministra~ion of the city 
government, and the demurrer mas properly overruled. 

r n d e r  the contmct in question it  was agreed that plaintiff should 
remove slndgc from the city's sewerage disposal plant and pay a stipn- 
In t t~I  sum per ton removed. Held: The contract related primarily to a 
s e r ~ i c e  ant1 not n sale of the sludge, and did not inrolve a sale of city 
property withill the meaning of C. S., 2688, requiring sale of city property 
to be made by auction. 
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PLANT Fooo Co. v. CHARLOTTE. 

APPEAL by plaintiff from Cowper ,  Special  Jzcdge, a t  September Term, 
1938, of MECKLESB~RG. Reversed. 

The plaintiff alleged in  its complaint that  i t  had made a contract with 
the city of Charlotte covering a period of ten years, under which the 
city agreed a t  its own expense to deliver the sludge from its Sugaw 
Creek clisposal plant upon properly constructed and maintained drying 
beds, to be provided a i d  maintained a t  the expense of the city; and 
plaintiff agreed to remove the sludge from tlic drying beds after it had 
been conditioned, as specified in the contract, arid to pay the city there- 
for, according to the tonuage in a stated scliedule; and that  the plaintiff 
had gone to great expense to put itself in position to carry out its par t  
of the contract. I t  is alleged that  the defendant municipality, without 
cause, breached its contract with plaintiff i n  certain particulars set out 
in the complaint, to the great damage of the plaintiff, wliich demands 
damages therefor. 

The defendant demurred to the con~plaint  upon the ground that  the 
contract had been entered into by one city administration and a subse- 
quent nclministration is being sued for its breach, and the contract made 
with plaintiff, as a matter of law, would not be binding up011 the 
subsequent administration of the city of Charlotte. 

Upon the hearing, the demurrer was sustained and plaintiff appealed. 

C'ochran LC. ;lfcCleneglzan and J a m e s  L. D e L a n e y  for p l a i d i f ,  ap-  
pellant. 

J .  X .  iZ'carborozrgk a n d  B. ,If. Boyd for de fendan t ,  appellee. 

SLAWELL, J. The defendant contends that  the contract before us 
for consideration involves those discretionary powers of the municipal 
board which must be kept free a t  all times, to be exercised in the public 
illterest; and since the powrrs co~lcerned are of that character, they can- 
not be delegated, suspended, or embarrassed by contract, which would 
h a ~ e  a binding force upon succeeding boards. The plaintiff contends 
that the contract invohes only the proprietary or business powers of the 
muiiicipal corporation, and that  the service involved is a legitimate 
subject of contract which might extend over a period of years. We 
doubt, however, whether a simple classification of that  sort is sufficient 
to determine the question a t  issue, since there are enough anomalies pre- 
sented in either case to make i t  an inaccurate test of the power to make 
the contract. 

I t  is true, as a rule, that where go\-ernmental discretionary powers are 
involved a board can make no contract wliich would bind its successors 
i n  office with respect to the exercise of the discretion. Amongst the 
powers generally conceded to be accompanied by such governmental 
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discretion, and ~vhich cannot be suspended or controlled by contract, are 
usually classed the legislative powers of the governing body-the power 
to make ordinances and decide upon public questions of a purely govern- 
mental character (and under this head must be classed most of the 
strictly governmental discretionary powers, since the body acts as a 
whole and usually by ordinance or resolution) ; the power to lay out 
and maintain streets, to build bridges and viaducts OT er which they 
lead, preserve ciril order; to regulate rates (nhere  pover to do so is 
given in tlie charter) ; to lery taxes, make assessments, and the like. 
These are mentioned simply by n a y  of illustration and only roughly 
indicate tlie quality of tlie power we are discussing. "A public function 
is one which is esercisetl by virtue of certain attributes of sovereignty 
delegated to a city for the hcaltli and protection of its inhabitants, or 
tlie pul~lic." _lIcLeod I , .  Dulufh ,  174 Minn., 184, 218 N. W., 892. 

TVlwre govcrnmeiital powers of this k i d  are not ilwolved or dis- 
adval~tilgeously affected the right to make contracts, otherwise unobjec- 
tionnhle to the l a v ,  is one of the most important incidents of municipal 
gol-ernment. Ltrmbefh e. ThomaszvXe, 179 N. C., 452, 'LO2 S. E., 775. 
I n  the atln~inistration of its proprietary affairs the commissioners or 
couilcilmcn of tlie town may make reasonable contracts binding upon 
their siwcessors running through a term of years. 

The line between poncrs classified as gorernmental a ~ ~ d  those classi- 
fied as proprietary is none too sharply drawn, and is subjsct to a change 
of front as socictg advances and conceptions of the functions of gorern- 
ment a]-e modified under its insistent demands. And it may be said that  
with respect to the making of contracts tlie inliibition does not strictly 
apply whei*e goreriimental discretion as to the performance of the par- 
ticular act is 110 longer necessary. 

It is not to be supposed tha t  because the general subject may belong 
to tlie field of governmental powers no detail of administration may be 
carried out by contract, or that  such contract must be completed within 
tlie term of the contracting council. The true test is ~vhether the con- 
tract itself deprives a governing body, or its successor, of a discretion 
which pnblic policy demands sliould be left  unimpaired. I t  is obvious 
that a too rigid adherence to the principle mould leave the town council 
nursing a mere theory, in tlie possession of an important governmental 
po\vcir without prartical inealls for its esercisc, and unable to undertake 
any inlporta~lt  public work, since 110 concern would equip itself and 
undrrt :~kc tlic projcct n1ie11 tlie incoming admillistration, tlie product 
l)frhal~h of p01itic:ll accident, might repudiate the contract a t  will during 
its performance. 

We tllillli tlie pri~lciple is subject to a further relaxation, Many 
details in an  enterprise undertaken originally under gorenimental power 



N. C.] FALL TERX, 1938. 521 

PLAXT FOOD Co. 2.. CIIARLOTTE. 

 ha^-e been held to be subjects of valid contracts, binding upon the suc- 
cessors to the contracting body, on the principle that they have become 
matters of business power or business discretion. Thus, a contract to 
keep a street i n  repair, runil i i~g for ten years, n a s  not considered offen- 
sive to the rule, although the laving out of the street belongs generally 
to the governmental discretionary poaer. Bar l iour  A s p h a l t  Co. v .  
Lozciscille, 123 Icy., 687, 97 S.  TV., 31. Wc may be permitted to  make 
the parenthetical obser~at ion  here that  whilc under our law the laying 
out and grading of streets belongs to the exercise of a g o ~ e r n n ~ e n t a l  
f u ~ ~ c t i o n ,  the to\rn is, nevertheless, liable for injury sustained through 
negligence in keeping the sidewalks in repair. P i t k e t t  v. R. R., 200 
S. C., 750, 153 S. E., 398. 

Our  attention is callcd to the c a v  of X c f z  1 % .  A5heci l le ,  150 X. C., 
748, 6 1  S. E., 881, in nliich recolcry ~ v a s  denied for illjury and death 
sustained tlirough pollutioi~ of the naters by reason of negligence in 
the operation of a sewerage plant, on the ground that  the commis- 
sioners of the town, in the construction and operation of the sewerage 
plant, nere  in the performance of a purely governmental function. 
Under the general powers given to towns and cities to construct and 
operate senerage systemq, n e  doubt whether it is necessary to invoke 
the police power to sustain such authority, a i d  it is difficult to reconcile 
X e t z  1.. ~ 4 i h e d l c ,  aupra ,  with X o s c r  1 , .  U u r l i n g f o n ,  162 N. C'., 141, 
78  8. 'I1'., 74 (co~nparc d s b u r ! ~  7.. . l l b m n r l e ,  162 S. C'., 247);  al- 
tliough \\e do not attempt to disturb the classification there given. JTe 
do, honevcr, express the opinion that  cases dealing solely with the 
liability of municipal corporations for negligence of its servants o r  
agents do not run  parallel with caqes involrirlg the power to contract, 
and their application may become misleading. 

W e  think the purposes of this particular contract must determine its 
validity, rather than the history incidental to the enterprise and the 
fact that  material for the removal of nhicll the city contracted is the 
so-called "sludge," or product of treatment through the city selrerage. 
I t  is therc a nuisance or potential nuisance, and its remoral falls ~vitllin 
the category of similar subjects of contract which have often been sus- 
tained by the courts. Such a contract for the removal of garbage is 
sustained in Bnlth c. Gfica, 30 x. Y.  S., 513, 168 AT. Y., 651, 61 S. E., 
1127; see Rober t s  v .  G z ~ t b c r l e t t ,  211 K. IT., 309, 105 S. E., 548. Re- 
moval of dead animals: Lou i sv t l l e  7 % .  T i ' i b l ~ ,  84 Ky., 290, 1 S. IT., 605. 
Scc X c l l e a n  c. Fresno ,  112 Cal., 150, 44 P., 358; C a l i f o m i n  R c t l z ~ c f i o n  
C'o. c. Xaniinry R e d u c f i o n  1 i 7 0 ~ X s ,  199 U. S. ,  306. 

V e  cannot see that any governmental discretionary power of the city 
v a s  compromised in the making of this contract, ancl \ye are of the 
opinion that i t  cannot be arbitrarily or capriciously ahalldolled during 
its term. 
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2. The defendant contends that  the contract involves a sale of city 
property which could not be made except by auction, under C .  S., 2688. 
T o  apply this law to the present case on the theory advanced by the 
defendant i t  would be necessary to have a n  auction for the sale of sludge 
as it accumulated in sufficient quantities. The product does not appear 
to be a saleable commodity except as something may be realized from i t  
in the process of removal. I n  the contract between these parties the 
removal of the sludge is the prevailing consideration an13 is  sufficiently 
predominant to characterize the contract as one of service, not of sale. 
Payment to the defendant was an  incidental saving. 

Fo r  these reasons, we think the complaint states a cause of action 
and the judgment sustaining the demurrer is 

Reversed. 

31. S. S O H M E R ,  A. S. S O H M E K ,  A N D  M I S S  C H A R L O T T E  S O H M E R  v. 
F E L T O N  B E A U T Y  S U P P L Y  COJIPASY, ISC. ,  IRVING( H. R A F F ,  AND 

RAE'F B E A U T Y  S U P P L Y  COJIPAKY, ISC. 

(Filed 30 Sovember, 1938.) 

Pleadings 8 16-Demurrer for niisjoinder of parties and causes is properly 
overruled after allowance of amendment eliminating defect. 

Plaintiff instituted this action ex contractu, and defendant filed a 
counterclaim alleging damages against plaintiff for breach of contract not 
to engage in the same business in the same locality for a period of three 
years, and that plaintiff and other parties which defendant had joined 
had conspired together to breach this agreement. The trial court allowed 
the original defendant to take a voluntary nonsuit against the additional 
parties, and to amend the answer to allege a counterclaim solely against 
plaintiff for breach of the contract not to engage in the same business. 
Hcld: The amendment eliminated the ground upon which the demurrer 
was interposed, and the overruling of the demurrer was proper, the 
amended answer being sufficient to state a cause of action under a liberal 
construction. C. S., 536. 

APPEAL by plaintiffs from Ervin, Special  J u d g e ,  at  May Extra  Civil 
Term, 1938, of MECRLENBURG. Affirmed. 

Plaintiffs appealed from an  order of the court below permitting de- 
fendant Felton Beauty Supply Company to file a n  amencLed answer, and 
overruling plaintiffs' demurrer thereto. 

I .  T .  Cohen and  Brock  B a r k l e y  for plaintif fs,  appellants.  
P a u l  Ginsberg,  W i l l i a m  W i n t e r  and Rob inson  & Jones  for de fendan t  

F e l f o n  B e a u t y  S u p p l y  Co., appellee. 
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DEPIN, J .  The proceedings, out of which the question presented by 
this appeal arose, were had in the court below in the following order. 
Plaintiffs instituted their action against defendant Felton Beauty Sup- 
ply Company to recover the sum of $217.33 alleged to be due them by 
reason of their return of certain merchandise to the defendant, pursuant 
to an  agreement therefor. The  defendant filed a n  answer denying lia- 
bility and alleging a counterclairn for damages in the sum of fifty thou- 
sand dollars for breach of certain coyenants and contracts incident to 
the purchase of plaintiffs' shares of stock in defendant Felton Beauty 
Supply Company, whereby plaintiffs had bound themselves not to engage 
in  tlie beauty supply business in Korth Carolina, South Carolina, and 
Georgia for the period of three years, and alleging further that  plaintiffs 
had conspired with I rv ing H. Raff and Raff Beauty Supply Company 
to breach these contracts, resulting in  damage to the answering de- 
fendant, and defendant asked that  I rv ing  1%. Raff and Raff Beauty Sup- 
ply Company be made parties defendant (which was done), and that  
these additional parties and tlie plaintiffs be enjoined from engaging in 
said business in tlie named states. Copies of the contracts alleged to 
have been breached XTere attached to the answer. 

Plaintiffs demurred to the counterclaim and cross-action set u p  in 
the ans~i-er on the ground of misjoinder of parties and causes of action 
and on the ground that the counterclaim was not such a demand as could 
be set u p  in this action. Pending the hearing on the demurrer, de- 
fcndant Felton Beauty Supply Company, by leave of the court, sub- 
mitted to a judgmei~t of roluntary nonsuit upon its cross-action against 
Irving H. Raff and Raff Beauty Supply Company, and obtained leave 
of tlie court to file an amended answer and counterclairn against the 
plaintiffs alone, omitting therefrom any statement of cause of action 
against Raff or Raff Beauty Supply Company. 

I n  its amended answer and counterclaim against plaintiffs, defendant 
Felton Beauty Supply Company alleged that  i n  consideration of the 
purchase by defendant of plaintiffs7 shares of stock, and the payment 
of approximately $53,000 therefor, the plaintiffs had contracted and 
agreed not to engage, for the period of tlirec years, in the Beauty Supply 
business in  North Carolina, South Carolina, and Georgia, and not to 
divert the patronage of the defendant, and that  these agreements, made 
in tlie name of W. S.  Felton were for the benefit of and were assigned 
to the corporate defendant. Defendant alleged that  plaintiffs breached 
these contracts and did so through I rv ing H. Raff and Raff Beauty 
Supply Company ~ h o  were their tools and agents for that  purpose, 
causing damage to  the defendant i n  the sum of fiftyathousand dollars. 

Thereupon, the court below, being of opinion that  the amended answer 
stated a counterclaim against the plaintiffs arising out of breach of 
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contracts between the plaintiffs and the answering defendant, overruled 
the demurrer, and the plaintiffs h a ~ i n g  duly excepted, appealed to this 
Court. 

The appellants' exceptions to the rulings of the court l~elom cannot be 
sustained. I t  is apparent that  the court, by its order permitting volun- 
tary nonsuit as to Irving H. Raff and Raff Beauty Supply Company 
and entering judgment dismissing the cross-action as to them, and grant- 
ing leave to defendant to file amended answer setting up counterclaim 
for breach of contract against the plaintiffs alone, elimin,ited the ground 
upon which the demurrer was interposed. The action of the court, 
thereafter. in o ~ e r r u l i n g  the demurrer on the ground assigned therefor 
was supported by the decision of this Court on a similar state of facts 
i n  r ldanls  v. Xor fga ,qe  Co., 211 N .  C. ,  74.3, 191 S. E., 7553. 

An examination of the allegations in which defendant has stated its 
counterclaim against plaintiffs leads us to the conclusion that  they are 
not surh as, under the liberal procedure authorized by the statute and 
the derisions of this Court, can be overthro~vn by a demurrer. C. S., 
535; l~lacl;.more 1 , .  Tl'inders, 144 N. C., 212, 56 S. E., 874; Leach v. 
Page,  211 S. C., 622, 191 S. E., 349. 

The judgment of the court below is 
Affirmed. 

JIRS. ADA ROGERS GORJIAS v. MRS. FRASCES YORKE ASD 

LEE IIORTON. 

(Filed 30 Sorember, 1!138. ) 

Judgments § 23- 

Ordinarily, the act or neglect of a codefendant or the insurer of sucli 
codefendant sliould not he imputed to the defendant moving to set aside 
the judgment for surprise and escusable neglect, and should not he con- 
sidered in determining whether mova~lt hnd established escusable neglect. 

APPEAL by defendant Horton from H a m i l f o n ,  Special  J u d g e ,  at  Octo- 
ber Extra  Civil Term, 1938, of MECKLESBCRG. Er ro r  and remanded. 

Motion by defendant Horton to set aside default judgment on the 
ground of inadvertence and excusable neglect. Upon finding of fact by 
the court that  there was no such escusable neglect on the part  of the ap- 
pellant as could justify setting the judgment aside, the motion was 
denied, and defendant Horton appealed. 

C h l m a n  S.  d l ~ z a n d e r  nnd R a l p h  1'. K i d d  for plain fidf. 
Rob inson  d Jones  for de fendan t  Lee H o r f o n .  
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PER CURIA~I.  Referring to the matters considered by the court in 
reaching its conclusion and denying appellant's motion, the court below 
said:  "Upon the argument of the motion to set aside the judgment by 
default and inquiry, the defendant Lee Horton took the position that  
any acts or neglect of the Maryland Casualty Company, or the defend- 
ant Mrs. Yorke, did not affect his rights under said motion and were not 
material to be considered by the court in connection therewith. The 
court ruled, however, that  such acts and neglect were material and took 
such matters i n  consideration in  its finding tha t  there was no excusable 
neglect, to which defendant Lee Horton duly excepted." 

The defendant's exception must be sustained, and the cause remanded 
for proper findings of fact, eliminating therefrom consideration of acts 
and negligence of other parties not material to the motion of the appeal- 
ing defendant. 

E r ro r  and remanded. 

STATE v. MRS. C. B. LOCKEP. 

(Filed 30 November, 1938. ) 

Intoxicating Liquor 4d- 
In a prosecution for possession of intoxicating liquor in violation of the 

Alcoholic Beverage Control Act, 1937 Supplement to JIichie's Code, 3411 
( 7 9 ) ,  the fact of possession does not constitute prima facie evidence that 
the possession was for the purpose of sale, since the statute under which 
the warrant is drawn does not provide for such prima facie  rule. 

APPEAL by defendant from Armstrong, J., and a jury, a t  March 
Criminal Term, 1938, of YECKLEKBURQ. Reversed. 

Attorney-General McNullun and.Assistant Attorneys-General Bruton 
and Wettach for the State. 

A.  A. Tarlton for defendant. 

PER CURIAM. The defendant was tried and convicted on a warrant  
charging the possession of intoxicating liquor for the purpose of sale 
"in riolation of the Alcoholic Beverage Control Act, 1937, Public Laws 
of N. C." Motions in the court below for judgment of nonsuit were 
denied. N. C. Code, 1935 (Michie), see. 4643. An appeal was taken 
from the judgment upon a verdict of guilty by the jury. We think 
under the charge in the warrant  the evidence was insufficient to be sub- 
mitted to the jury and the motions for nonsuit should have been s ~ -  
tained. 
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The defendant was charged with a violation of section 3411 (79),  
1937 Supp. to N. C. Code of 1935 (Michie). Although the Turlington 
Act has not been repealed in its entirety (8. v. E p p s ,  213 N .  C., 709), 
and the rule that  possession of intoxicating liquor is prima facie evidence 
of possession for purpose of sale is a statutory rule growing out of the 
Turlington Act (8.  v. Dowell, 195 N. C., 5231, this prima facie rule 
was not incorporated in the 1937 Alcoholic Beverage Control Act. Nor  
are the provisions of C. S., 3379, and the recent cases a r ~ s i n g  thereunder 
(8. v. Langley,  209 KC'. C., 178;  S. c. Ellis, 210 N. C., 166; and S .  v. 
T a t e ,  210 N. C., 168) dealing with the prima facie character of posses- 
sion of intoxicating liquor pertinent to the instant case. This is not 
such a case as S. 2). Moschoures, ante, 321 ; there unlawful possession for 
sale was charged generally, and accordingly the State was not held to 
strict proof under a particular section. I n  the instant case the offense 
charged was the violation of a specific statute and in such a case this 
Court is powerless to uphold an  erroneous conviction under that  statute 
by substituting another statute requiring proof less strong. S .  v. Willcer- 
son, 164 N. C., 432 (444) ;  8. v. St inne t t ,  203 N. C., 829 (832) ; 8. v. 
Ferguson, 191 N .  C., 668 (670) ; S .  2). George, 188 N. C. 611 (612). 

The prohibition of the possession of liquor for the purpose of sale set 
forth in section 3411 (79),  1937 Supp. to N. C. Code of 1935 (Michie), 
does not set forth any prima facie rule arising from mere possession. 

Fo r  the reasons given, the judgment of the court below is 
Reversed. 

NARY R. GORHAM r. THE PACIFIC MUTUAL LIFE ISSURAKCE 
COhf PANY. 

( Filed 14 December, 1938. ) 

1. Appeal and Error § %An appeal will be determined in accordance 
with the theory of trial in the lower court. 

In this action on a policy of accident insurance the trial court ruled, 
with the acquiescence of .both parties, that the evidence was sufficient to 
be submitted to the jury on the question of accidental death within the 
coverage clause, but judgment as of nonsuit mas entered for insufficiency 
of evidence that notice and proof of loss was given within the time re- 
quired. Held: On insured's appeal, insurer may not contend that the 
judgment of nonsuit should be sustained for insufficiency of evidence that 
the loss was within the coverage of the policy, since an appeal ea necessi- 
tate follows the theory of trial. 
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2. Insurance s# %a, 4-Provision for immediate notice of death requires 
exercise of reasonable diligence under t h e  circumstances. 

The requirement of an accident policy for "immediate notice" of death 
of the insured, as  well a s  tlie statutory requirement, 0. S.. 6479 ( 3 ) ,  is not 
inflexible, but imposes the duty to exercise reasonable diligence to give 
the required notice, which should be measured by the beneficiary's ability 
and opportunity to act in the premises. 

3. Same- 
The provision of nonliability in an insurance policy upon failure of the 

beneficiary to give immediate notice of death and proof of loss within 
ninety days. is not one affecting the coverage of the policy, but is one of 
forfeiture which is not favored in the law. 

4. Sam-Evidence held for  jury on question of whether, under t h e  cir- 
cunlstances, beneficiary acted with reasonable diligence t o  give notice. 

In this action on an accident policy it  appeared that notice of the death 
of insured was not given insurer until about eighteen months after 
insured's death. The policy provided for nonliabilit~ if notice of death 
were not given within the stipulated time. Plaintiff beneficiary's evidence 
was to the effect that upon the death of her husband, the insured, she 
suffered a physical and mental breakdown, was committed to a hospital 
for the insane a few neeks thereafter, that she was later released but 
that she did not regain her sanity until after an operation in April of the 
following year, and that notice of death was given the first part of the 
f ~ l l o \ ~ i n g  September. Insurer introduced evidence that during tlie time 
of the contended insanity plaintiff executed deeds, qualified a s  co-execu- 
trix of her husband's estate, and with her co-executor, executed proofs 
of death on life policies payable to the estate. H t l d :  The conflicting 
e~ idence  should be submitted to the jury on the question of whether 
plaintiff exercised reasonable diligence, measured by her ability and op- 
portunity to act in the matter, in giving insurer the stipulated notice 
of death. 

5. Trials 24- 

If the evidence is conflicting, or if diverse inferelices may reasonably 
be dm\vn therefrom, wme favorable to plaintiff and others favorable to 
defendant, the case should be submitted to the jury. 

6. Trial !j 2 2 6  

On motion to nonsuit, the plaintiff is entitled to the benefit of every fact 
and inference of fact pertaining to the issues involved, which may be 
reasonably deduced from the evidence. 

7. Insurance a§ 3Sa, 4 0 -  
Denial of liability by insurer on grounds other than the failure to give 

notice and proof of loss constitutes a waiver of notice and proof of loss. 

8. Saxne- 
Whether receipt of notice and proof of death by insurer through its 

agent obviates the necessity of notice and proof of death by the bene- 
ficiary, qucere. 

BARSHILL, J., took 110 part in the consideration or decision of this case. 

DEVIN, J., dissenting. 
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GORHAM v. I N S U R A X C E  CO. 

APPEAL by plaintiff from Parker, J., at  April-May Term, 1938, of 
x ~ s ~ .  

Civil action to recover on a policy of accident insurance. 
Upon receipt of the payment in advance of the first annual ~ r e m i u n ~  

of $52.50, the defendant, on 6 dp r i l ,  1921, issued to Louis Rhodes 
Gorham a $2,500-policy of accident insurance, ~ a y a b l e  to his wife, plain- 
tiff herein, as beneficiary in case of death of the insured through acci- 
dental means, containing, among others, the follo~ving provisions : 

"The Pacific Mutual  Life Insurance Company of California hereby 
insures Louis Rhodes Gorham . . . against loss of life resulting di- 
rectly and independently of d l  other causes, from bodily illjury effected 
during the term of this policy solely through accidental means. . . . 

"4. I n  the event of accidental death immediate notice thereof must 
be given the company. . . . 

"5. Failure to give notice within the time provided in this policy shall 
not invalidate any claim if i t  shall be shown not to have been reasonably 
possible to give such notice and that  notice was given as soon as was 
reasonablypossible. . . . 

"7 .  Affirmative proof of loss must be furnished to the company . . . 
within ninety days after the date of such loss. 

"21. This insurance does not cover . . . suicide, sane or in- 
sane. . . . 

"22. Failure to comply with any of the provisions of i,his policy shall 
render invalid any claim under this policy." 

I t  is admitted that  all the premiums due on the policji had been paid 
and that  the contract of insurance was in full force and effect on 8 
March, 1933, when the insured was found dead in his office as the result 
of a pistol-shot wound. The bullet had entered the back of his head, a 
little behind and slightly above his right ear, and was afterwards located 
just inside and against the skull, near the left eye. 

On the trial, the court announced that  as plaintiff had shown a violent 
death, the evidence would appear to be sufficient to warrant  the inference 
of accidental death, rather than suicide, and that  in this respect the case 
would seem to be one for the jury. Counsel on both sides agreed that  
this \viis a correct statement of the law applicable to the case. 

I t  is in evidence that  on 5 September, 1934, I. T. Val3ntine, attorney 
for the plaintiff, addressed a letter to the defendant "making claim on 
account of accidental death under this policy," and requesting blanks 
upon which to make formal application for the insuranc,e benefit. The  
defendant answered on 13  September, 1934, with an  equivocal reply; no 
blanks were furnished; and complete information was asked as to the 
date and exact cause of insured's death. J. Beach Rhodes, junior 
vice president and superintendent of the claim department of the defend- 



N. C.] FALL TERM, 1938. 

ant company, admitted on cross-examination that  he knew the date and 
what had been stated as the apparent cause of death when this answer 
was writ ten;  that  such information came from certified copy of the death 
certificate of Dr .  Gorham, which was received by the defendant as early 
as 16  June,  1933, and that  "we simply made a Yankee answer and asked 
him for further particulars from his side." H e  further testified: This 
death certificate came in from our claim representative in North Caro- 
lina. I t  shows as a cause of death:  "Pistol-shot mound of the head 
entering the parietal region on right side. Apparently self-inflicted. 
. . . Suicide." 

This action was instituted on 25 February, 1935. 
I n  explanation of plaintiff's delay in giving the defendant notice of the 

death of the insured, there is evidence tending to show that  Mrs. Gorham 
suffered a physical and mental collapse, IT-hen informed of the death of 
her husband and the circumstances surrounding it, and that within a few 
weeks thereafter it became necessary to commit her to the hospital for 
the insane a t  Raleigh, N. C., where she remained in confinement until 
19 August, 1933, when, it was found that  her being a t  large would not be 
injurious to herself or dangerous to the community, she was released on 
probation. This status continued until 16 May, 1934, when a certificate 
of discharge was issued by the superintendent of the hospital a t  the 
request of some banker in Rocky Mount. According to the testimony of 
her physician and members of her family she did not recover her sanity 
or her physical health until after an  operation and hospital treatment 
which she underwent in April, 1935. 

Dr.  Richard H. Speight testified: "In my opinion at the time I first 
saw Mrs. Gorham in April, 1033, a month after the death of Dr. Gor- 
ham, and until this operation ( in  April, 1935) her mental and physical 
condition was not such as to enable her to read a contract or several 
pages of insurance policy and to comprehend and know what was re- 
quired of her by the contract of the policy.'' 

Josephine Gorham testified: "From the time of my father's death 
until the time of mother's operation I would not say she was of a mental 
condition to transact any business. She was not able to attend to any 
business. The bank carried on most of her business. I don't think she 
did any business that amounted to anything of importance. . . . 1 
thought she was insane. . . . Her  condition which I hare  described 
continued from the time of my  father's death until the operation in 
1935." 

I n  reply, the defendant offered eridence tending to show that on 21 
Xarch,  1933, Mrs. Gorham and the Planters National Bank h. Trust 
Company qualified as co-executors of her husband's estate, and that they 
have continuously acted as executors ever since. That  after Mrs. Gor- 
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ham's release from the hospital for the insane she carried on numerous 
business transactions; executed with her co-executor proofs of death on 
life insurance policies payable to the estate (though the co-executor 
admits that she neither read nor knew the contents thereof when she 
signed them) ; executed divisional deeds with her brothers and sisters in 
the fall of 1933, etc. 

The court being of opinion that the plaintiff's f a i l ~ ~ r e  to give the 
defendant "immediate notice" of her husband's death, and that adequate 
excuse for such failure had not been shown, entered judgment of nonsuit, 
from which the plaintiff appeals, assigning errors. 

L. L. Davenport and W .  H.  Yarborough for plaintiff ,  appellant. 
Battle & Wins low for defendant ,  appellee. 

STACY, C. J. I t  is admitted that the policy in suit was in full force 
and effect on the date of the death of the insured. Recovery is resisted 
on two grounds : First, suicide; second, failure to give immediate notice 
of insured's death and furnish proof of loss within ninety days there- 
after. 

First.  I t  was the opinion of the trial court, concurred in by counsel 
on both sides at  the time, that the evidence of violent death, without 
more, was sufficient to carry the case to the jury on the issue of acci- 
dental death or death through accidental means within the meaning of 
the policy. Parker  c. Ins .  CO., 188 X. C., 403, 125 S. E., 6 ;  Kinsey  
v .  Ins .  Co., 181 Pu'. C., 478, 106 S. E., 136; W h a r f o n  21. Ins .  Co., 178 
N .  C., 135, 100 S. E., 266; T h a x l o n  v .  Ins .  Co., 143 N.  C., 33, 55 S. E.: 
419; Harr i s  v .  Ins .  Co., 204 N .  C., 385, 168 S. E., 208; diehaf fey v. Ins .  
Co., 205 N .  C., 701, 172 S. E., 331; Scott I - .  Ins .  Co., 1208 N .  C., 160, 
179 S. E., 434. 

The defendant now urges a different view, citing H i l l  u.  Ins .  Co., 150 
N .  C., 1, 63 S. E., 124; N. Y. L i f e  Ins .  Co. I ) .  Gamer,  82 Law Ed., 480; 
DeIvecchio v .  Bowers, 80 Law Ed., 163; W a i k i n s  v. Prudential Ins .  Co., 
315 Pa., 497, 95 A. L. R., 869, and particularly Jefferson Standard L. 
Ins .  Co. v .  Clemmer,  79 F.  (2d), 724, 103 A. L. R., 171, and note, in 
support of its present position; distinguishing, Hedgeccck v. Ins .  Co., 
212 N. C., 638, 194 S. E., 86, and Sprui l l  1). Ins .  Co., 1120 N .  C., 141, 
27 S. E., 39, as involving life insurance policies rather than accident 
contracts of insurance; and suggesting that W h a r t o n  v .  .hs .  Co., supra, 
should be reconsidered as the distinction between life insurance and 
accident insurance was not then discussed or brought to Ihe attention of 
the Court in any way. See Cooley's Briefs on Insurance, Vol. 7 (2nd 
Ed.), 6022; Moore v. Accidenf  Assurance Corp., 173 N.  C., 532, 92 
S. E., 362; Rand v. Ins .  Co., 206 N. C., 760, 174 S. E., 749. 
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The rule is, that an appeal e x  necess i ta fe  follows the theory of the 
trial. D e n t  c. N i c a  Co., 212 S. C., 241, 193 S. E., 165;  K e i t h  c. Gregg ,  
210 N .  C., 802, 188 S. E., 849; I i i  re P a r k e r ,  209 N. C.. 693, 184 S. E., 
532. Having tried the case upon one theory, the law mill not permit 
the defendant to change its position, or ('to swap horses between courts 
in order to get a better mount in the Suprcmc Court." lTTeil v. H e r r i n g ,  
207 N .  C., 6, 175 S. E., 836; EIollanrl 7%. D u l i n ,  206 N. C., 211, 173 
S. E., 310. "The theory upon which a case is tried must prevail in con- 
sidering the appeal, and in interpreting a record and in determining the 
validity of exceptionsn-Brogdelz, J . ,  in P o t f s  v. I n s .  C'o., 206 K. C., 257, 
174 S. E., 123. 

But  for the ruling of the trial court in respect of the sufficiency of the 
evidence to carry the case to the jury on the issue of accidental death or 
death through accidental meanq, and the ready acquiescence therein by 
counsel, the plaintiff might have pursued a different course. X i d g e t t  v. 
S e l s o n ,  212 N .  C., 41, 192 S. E., 854; X o r g a n  1.. B e n e f i f  S o c i e f y ,  167 
N .  C., 262, 83 S. E., 479. I n  fact, the ruling of the court in this respect 
is not challenged by the appeal. The nonsuit, therefore, ought not to 
be upheld on a ground diffcrent from that  upon which the judgment was 
rendered, or on defendant's i d t ~  face between the trial court and the 
appellate court. L u m b e r  ( '0.  v. P e r r y ,  213 N .  C., 533. 

Second .  We then come to the ground upon which the demurrer to the 
evidence was sustained. The question is whether the plaintiff has for- 
feited her rights under the policy by failing to give the defendant "imme- 
diate notice" of the death of the insured and furnish proof of loss within 
ninety days thereafter. The expression "immediate notice," as uied in 
the policy, we apprehend, was intended to impose upon the plaintiff the 
exercise of reasonable diligence in giving the stipulated notice, which, 
under the apparent weight of authority, should be measured by her 
ability and opportunity to act in the premises. Woode l l  1 % .  I n s .  Co., 
an t e ,  496; B n l l  v. d s s u r a ~ c e  C'orp., 206 S. C., 90, 172 S. E., 878; 
X e z c b o r n  v. Assurance  C'orp., 198 S. C., 156, 150 S. E., 887; M u t u a l  
L i f e  Co .  v. J o h n s o n ,  293 U .  S.,  335. Indeed, the fifth paragraph of the 
policy apparently enlbodies this idea in the contract. By its terms the 
requirement of notice is not inflexible. Bal l  v. Assurrrnce C'orp., supra.  
Xor is the statutory requirement less pliable. C. S., 6479, subsec. 5. 
Moreover, it  sholild be remembered the provision is one of forfeiture, 
and not one which affects the nature and desirability of the risk. X e u i -  
born a. Assurance  Corp. ,  s u p r a ;  R h y n e  T. I n s .  C'o., 199 N .  C., 419, 154 
S. E., 749. See C l i f f o n  c. I n s .  Po., 168 K. C., 499, 84 S. E., 817. For-  
feitures are not favored in the law. G'rabbs c. I n s .  Co., 125 N. C., 389, 
34 S. E., 503; I n s .  C'o. v. S o r f o n ,  96 U. S., 234. 
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There is evidence permitting the inference that  plaintiff was not capa- 
ble of iacting in the matter. Rand v. Ins .  Co., supra;  S e l s o n  v. Ins .  CO., 
100 S.  C., 443, 154 S. E., 752; R h y n e  c. Ills. Co., 196 N .  C., 717, 147 
S. E:., 6 ;  Roll c. Assurance Corp., supra;  ;llewborn c. Assurunce Corp.,  
supra. There is evidence to the contrary. T h i g p e n  c. Ins .  Co., 204 
S. C., 551, 168 S. E., 845; Whiteside v. Assurance Soc('et?y, 209 N. C., 
536, 153 S. E., 754; Peeler v .  Casualty  Co., 197 S.  C., 286, 145 S. E., 
261. This makes it a case for the jury under the theory of the trial. 
R r ~ o k a  1 % .  Ins .  Po., 211 x. C., 274, 189 8. E., 787; Diamond v. Service 
Sforec,  ibid., 632, 191 S.  E., 358; JIoore 2%. Ins .  Co., 193 N. C., 538, 137 
S. E., 580. F o r  otherwise to hold as a matter of law that  plaintiff's 
business activities as shown by defendant's evidence, destroy any excuse 
she may have for not acting in the present matter, would be not only to 
pass upon the contradictory evidence in the case, but also to suggest the 
validity of these transactions. Wadford  v. ( f i l le t te ,  193 N.  C., 413, 137 
S. E., 314. Often an  insane person is capable of doing many intelligent 
acts. The rule is, that  upon conflicting evidence, or if diverse inferences 
may rtlasonably be drawn therefrom, some favorable to the plaintiff and 
others favorable to the defendant, the case should be submitted to the 
jury under proper instructions from the court. Lithograph Corp. v. 
Clark,  n n f e ,  400; Iiobbs 1 % .  X a n n ,  199 S. C., 532, 155 S. E., 163. 

The risks assunled by the defendant hare  not been increased, nor its 
rights jeopardized, by the failure of the plaintiff forthwith to give the 
defendant notice of the death of the insured. N o  such claim is made; 
actual notice is admitted. Whether the plaintiff was capable of giving 
the stipulated notice is in dispute. The record precludes a forfeiture 
by nonsuit, or as a matter of law, without the voice of the twelve. 

On  motion to nonsuit, the plaintiff is entitled to the benefit of every 
fact and inference of fact pertaining to the issues involved, which may 
reasonably be deduced from the evidence. Cole v. R. R., 211 N.  C., 591, 
191 S. E., 353; Diamond v. Service Stores, ,supra. 

2'hi.l-d. There is another view of the case which may simplify the 
questions of notice and proof of loss on the further hearing. Fo r  this 
reason we advert to i t  now. 

I t  is generally held that  '(failure to give notice or furnish proofs of 
loss, or defects in the notice and proofs, are waived by a denial of lia- 
bility on other grounds," the reason being that  a denial of liability on 
other grounds is generally regarded as tantamount to ~ , ay ing  payment 
would not have been made had notice been given, or proofs of loss fur-  
nished, and the law is not disposed to require a vain thing. Cooley's 
Briefs on Ins., Vol. 7 (2d Ed. ) ,  6019; G u y  c. Ins .  Co., 207 N.  C., 278, 
l i 6  S. E. ,  554; ~ll isskel ley 1 % .  Ins .  Co., 205 N. C., 496, 171 S. E., 862; 
P r o f i f f  P .  Ins .  Co., 176 X. C., 680, 97 S. E., 635; Xercarltile Co. 2 . .  Ins .  
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Co., ibid. ,  545, 97 S .  E., 476; S foore  c. . lccident , lssurnnce Corp. ,  s u p r a ;  
Higsoll 1 % .  I n s .  C'o., 152 S. C., 206, 6'7 S. E., 509 ; Gerr inger  c. I l ls .  Co., 
133 S. C., 407, 45 S. E., 773; 14 R. C. L., 1349. 

"The preliminary proof of loss or death required by a policy is in- 
tended for the security of the insurers in paying the amount insured. 
I f  they refuse to pay a t  all, and base their refusal upon some distinct 
ground without reference to the want or defect of the preliminary proof, 
the occasion for it ceases and it will be deemed to be waived. &Ind this 
can work no prejudice to the insurers, for, in an action on the policy, the 
plaintiff would be obliged to prore the death of the person whose life 
was insured, whether the preliminary proofs were exhibited or not"- 
J f r .  . J~r s f i c r  Rrodlc j j  in I<l~ickerboc,kcr L i f c  I n s .  ( ' 0 .  1 % .  P ~ n d l e f o n ,  112 
U. S., 696, 28 L. Ed., 866. 

I n  O m a h a  F i r e  I n s .  Co. .tt. Dierks ,  43 Neb., 569, it was held that  the 
right of an  insurance company to notice of loss is a right which it may 
waive; and when tlie insurer denies all liability for the loss and refuses 
to make payment, and places such denial and refusal upon grounds other 
than the failure of the insured to give notice of the loss, such denial and 
refusal avoid the necessity of notice. To like effect are the decisions in 
Cobb  1.. I n s .  Co.,  11 Kan., 93;  Cal i fo rn ia  I n s .  Co .  I - .  Gracey ,  15 Col., 
7 0 ;  P h i l l i p s  c. P r o f e c t i o n  I n s .  Co., 14 Mo., 221; P h o e n i x  I n s .  Co .  v. 
R u c k e r ,  92 Ill., 64;  S e 1 ~ ' w ~ a n  C. I n s .  Co., 17 3 h n . ,  98. 

Still further as illustrative of the principle may be instanced the 
following : 

Illinois case, I n s .  C'o. v. C a r y ,  83 Ill., 453 : "When an insurance com- 
pany refuses to pay a loss, placing its refusal upon its nonliability in 
any event, it  cannot insist, in defense of an action, that  the preliminary 
proof was insufficientn-5th syllabus. 

3Iinnesota case, I n s .  Co. v. I ' n ~ j l o r ,  5 &Iinn., 393: "There  an insur- 
ance company puts its refusal to pay a loss on another ground, it is a 
waiver of objections to insufficiency in the proofs of loss required by the 
p o l i c y " 4 t h  syllabus. 

The manner in which tlie Supreme Court of the United States disposed 
of tlie question in l 'ny loe  c. J f e r c h a n f s  F i r e  I n s .  Co., 50 U. S., 390, gives 
added force to the rule: "Another objection taken to the recovery is, 
that the usual preliminary proofs were not furnished, according to the 
requirement of the seventh article of the conditions annexed to the poli- 
cies of the company. These are required to be furnished within a rea- 
sonable time after the happening of the loss. The fire occurred on the 
22d of December, 1844, and the preliminary proofs were not furnished 
till the 24th of Sovember, 1845. This mas, doubtless, too late, and the 
objection would have been fatal  to the right of the complainant, if the 
production of these proofs were essential to the recovery. But  the 
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answer is, that  the ground upon which the company originally placed 
their resistance to the payment of the loss, and which is still mainly 
relied on as fatal  to the proceedings, operated as a waivw of the neces- 
sity for the prodnction of the preliminary proofs." 

Speaking to the subject in Parker  v. Ins .  Co., 143 K. C., 339, 55 
S. E., 717, 1T'trlX~lr, J . ,  delivering the opinion of the Court, said : "The 
defendant having denied its liability to the plaintiff on the policy by 
alleging that tliwe was a violation of tlie iron-safe clause, whereby the 
policy became null and void, it cannot now successfully plead tlie failure 
of the plaintiff to file proofs of loss and defeat his recovwy. I t  cannot 
blow liot and cold, so to speak, a t  one and tlie same time. When it 
insists that proofs should have been filed, it  asserts, of course, the validity 
of the policy; for why file proofs of loss under a void policy? There 
can be no loss under sucli a policy. This defense, therefore, is incon- 
sistent with that  of noncompliance with the iron-safe clause, which 
implies that  tlie policy is invalid. The  one necessarily excludes the 
other, and in the sense that  an  election must be made between them. 
This is a most just and reasonable rule, and we have held, in accordance 
with it, that  a denial of liability by a fire insurance company dispenses 
with the necessity of filing proofs of loss. Gerr i~ iger  v ,  Ins .  Co., 133 
N .  C'., 107. I f  the plaintiff had made the required proof, he would have 
been met with the denial by the defendant of any liability whatever for 
the loss. I t  would be u~i jus t  to permit tlie company thus to trifle with a 
policyholder. We are not speaking of inconsistent pleas, which are 
allowable, but of defenses which are in substance opposed to each other." 

While the matter was not debated in the trial court and there ruled 
upon, the plaintiff has insisted on the argument here that  the denial of 
liability on the ground of suicide waives the claim of forfeiture and that  
the case is one for the jury under the unchallenged ruling that  the evi- 
dence of violent death, without more, is sufficient to warrant  an  inference 
of accidental death, rather than suicide. Ilence, it appears that the 
question of waiver will become an  important one on the further hearing. 
See I l~ i s ske l l ey  2%. I n s .  C'o., aupra; T h a z t o r ~  1%. Ins .  Po., supra;  Grabbs 
1,. Ius .  (lo.,  supra;  Jordan  7%. Ins .  Co.,  151 N .  C., 341, 66 S. E., 206; 
14 R. C'. L., 1350; Notes, 108 A. L. R., 901 ; :und 22 ,I. L. R., 424-425. 

Yothing was said in Fli l fon 7%. Ins .  C'o., 210 N.  C., 394, 186 S. E., 486, 
or Il'hifcsitle 1 % .  dosttrcct~cc S o c i e f y .  209 S. C'., 536, 183 S. E., 754, or 
Dewcctse c. Ins .  Co., 208 S. C., 732, 182 S. E. ,  447, or Carter v. Ins .  Co., 
ibid., 665, IS2 S. E., 106, which militates against the principle of waiver. 
The discussion by S c h c ~ c X . ,  ,I., in Flt l fon 's  cnse, suprtc, is j'ully accordant 
thercwitli. Nor is there any turning from the doctrinrb of waiver in 
those cases where it is held that the measure of liability is to be deter- 
mined by the terms, provisions, and limitations of the contract. W h i f a -  
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ker  1.. Ins .  Co., 213 N.  C., 376, 196 S. E., 338 ; X c C a b e  a. Casual ty  Co., 
209 N .  C., 577, 183 S. E., 743. 

Fourth.  I t  is also in evidence that  the defendant had notice of the 
insured's death as early as 16 June,  1933, a certified copy of the death 
certificate having been sent to the home office of the defendant by its 
claim representative in North Carolina. 

The case of Omaha Fire Ins .  Co. v. Dierks ,  43 Neb., 473, was an 
action on a fire insurance policy which provided that  in case of loss the 
insured should forthwith give the insurance company written notice 
thereof. The insured did not himself give such notice, but the insurer 
soon after the destruction of the insured property by fire received notice 
in writing thereof from one of its agents residing in the vicinity where 
the loss occurred, and through whom the insurance was placed, and 
refused to pay the loss on the ground that  the policy a t  the date of the 
fire was not in force. I t  was held that  the insurance contract should 
not be so technically construed as to compel the insured to furnish in- 
formation to the insurer which i t  already had. 33 C. J., 8. Contra:  
Continental Ins .  Co. 1 % .  Parkes,  142 Ala., 650, 39 S., 204; Cnlifornin 
Snv. B a n k  v. S u r e t y  Co., 87 Fed., 118. 

I n  Arkansas Burial  Society  u. H o u g h ,  104 S. W. (2d),  809, where, as 
here, the defense was based, not upon want of notice, but failure to give 
notice, it  mas said that  "no one needs notice of what he already knows" 
for ('when a person knows a thing he has 'notice' thereof." 

We do not place our decision upon this ground, however, as it is un- 
necessary to do so. The circumstance is mentioned only to show the 
attenuateness of the claim of forfeiture and to point out how the rnatter 
has been dealt with in other jurisdictions. 

I t  all comes to this:  The  policy had been carried for twelve years and 
was in force at the death of the insured. Plaintiff demands payment. 
Defendant pleads noncoveragP and forfeiture. Plaintiff replies by say- 
ing that, in her helplessness, neither the contract nor the law required 
of her an  impossible or vain thing, and she craves the privilege of being 
heard before a jury. The law will not deny her this right. 

.Is the case is to be tried again, me refrain from discussing the evi- 
dence so as not to prejudice either side on the further hearing. 

Rerersed. 

BARNHILL, J., took no part  in the consideration or decision of this case. 

DEVIK, J., dissenting: I find myself unable to agree with the result 
reached in the able opinion written for the Court by the Chief Just ice ,  
and for the following reasons: 
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1. ,I careful examination of all the evidence adduced a t  the trial leads 
me to tlie conclusion that there Tvas no other reasonable hypothesis upon 
which to account for the death of the insured but that  i t  resulted from a 
wound self-inflicted. The clear provision of the policy is t ha t :  "This 
insurance does not cover suicide." To my mind it is a manifest case of 
suicidtl. wliich the courts and everybody else should face, notwithstanding 
technical rules of legal procedure. However, I have no quarrel with 
tlle principle of law followed by the Court and sustained by the authori- 
ties, that  since the insurance is against ('death by accidental means." 
proof of violent death creates the inference of death by accident. This 
was the view held by the court below. 

2. The statute of S o r t h  Carolina (C. S., 6479), prescribing standard 
form of policy for accident insurance, authorized the :nsertion of the 
follon.ing provisions, which appeared in the policy in su i t :  "Written 
notice of injury on which claim may be based must he given to the 
company within twenty days. . . . I n  the event of accidental death 
immediate notice thereof must be given to tlie rompany." I t  was also 
written in the policy: ('Failure to comply with any of tlie provisions of 
this policy shall render inralid any claim under this policy." 

I t  is uncontrorerted that  the insured died 8 Marcli, 1033; that on 
5 September, 1034, eighteen months later, a letter from an attorney mas 
written the company. I11 this letter the conipany x a s  advised of the 
death of the insured and request made for blanks to make formal appli- 
cation for the insurance benefits. On 25 F(.bruary, 1035, this suit was 
instituted. The fact that  an  agrnt \of t l i ~  company, in June.  1933. 
a d ~ i s e d  tlle company of tlir death of insured by suicide, and the receipt 
by it of a copy of the death certificate showing death by suicide, could 
not be regarded as notice of claim by the beneficiary undw the policy. 

The plaintiff's contention that her failure to gire notice is attributable 
to her total incapacity, through no fault of her o~vn,  under the rule laid 
down in Rhyne v. Ins. Co., 196 S. C., 717, 147 S. E., 6 in my  opinion 
is not borne out by the e~idence .  

The evidence is uncontradicted that she qualified v i t h  reasonable 
promptness as co-executor of her husband's estate, and i11 Xarch,  1033, 
she made claim under six life insurance policaies (unaffected by suicide), 
which were paid. She was admitttd to the State Hospital 18 Nay,  1933, 
under 3 diagnosis of "drug addictional psychosis," lneanirg her condition 
was due to orer indulgence of drugs, and not to a mental illness. (Testi- 
mony of the superintendent of State Hospital, Dr.  Ashby.) On 1 7  
August, 1933, she was paroled and left that institution. ,It that  time 
"her niental condition was good." Said Dr. Ashby: "I11 my opinion 
she was competent to transact ordinary business affair!;." Thereafter 
she transacted business, consulted lawyers, executed (let&, trareled to 
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New york, and performed many other intelligent acts before attempting 
to comply with the requirements of the policy to g i ~ e  "immediate notice" 
of claim, so that the facts might be promptly investigated. 

Over against this we have the testimony of plaintiff's daughter, " 1  
thought she was insane." Dr.  Speight said:  "Her mental and physical 
condition was not such as to enable her to read a contract of several 
pages of insurance policy and to comprehend and know what was re- 
quired of her by the contract of the policy." TVho could? This is a far  
cry from tlie rule laid down in R l i y n e  v. I n s .  Co., supra .  

The judge of the Superior Court, Judge Parker,  v h o  tried this case 
with care and reasoned judgment, and heard all the eridence at first 
hand. made a written statement of his reasons for granting the motion 
for judgment of nonsuit, and filed it a t  the time with the court. This 
statement is printed in the appellee's brief with the consent of the ap- 
pellant. I quote this statement as follows: "Xow in this case the first 
notification that  the defendant had from the beneficiary that she con- 
tended that it was an accidental killing, is a letter from Mr. Valentine 011 

5 September, 1934, that  is, lacking a few days being 1 S  months after the 
body of Dr.  Gorham was found. She says the reason she did not give 
immediate notice n a s  due to disability and she relies upon the R h y n e  
and S e l s o n  cases. The Court says this, that if the beneficiary is pre- 
vented by a total incapacity to act in the matter, resulting from no fault 
of his own, that  performance within a reasonable time by the assured 
after regaining his senses or by his representative after discovering tlie 
policy, would suffice. The R h y n e  cnse ,  196th Report, is the first case 
that went to our Supreme Court involving that  principle of law. I n  
that case Rhyne was insane. H e  was insane when the suit was 
brought. I n  the Se l , son  case,  following the R h y n e  ctrse, X r .  Selson 
was suffering from softening of the brain. Of course that  was through 
no fault of their own, insanity and softening of the brain. I n  this case, 
the evidence is undisputed that  Mrs. Gorham was suffering from 110 

mental diseases. She was addicted to drugs and certainly the taking of 
drugs is a voluntary act. Dr. Aqhby testified she had no trace of in- 
sanity. Not a single witness of hers has sworn she was insane. I n  addi- 
tion to that, she has presented a number of witnesses who testified that  
in their opinion Mrs. Gorham was of noncapacity, but the evidence is 
uncontradicted that  Mrs. Gorham, in the fall of 1933, signed several 
deeds; in 1934, she signed several deeds; she consulted Mr. F. S. Spruill 
in respect to this particular policy; she consulted X r .  W. S. Wilkinson 
in respect to accident insurance; she had the body of her husband ex- 
humed and, of course, the purpose of that  m s  this litigation; she car- 
ried that  body to Duke University, entered into a contract with the 
doctor she selected to perform a post n ~ o r f c v i ,  that he should not divulge 
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what he found; she has part  of the skull taken off; she had the bullet 
taken out, carried i t  to New York and to Washington; it is put in the 
People's Bank in Rocky Mount where 1 believe they now say part of 
Dr. Gorham's skull is. Our court has said in the face of facts of that  
kind the statement of a witness that  the person was of noncapacity, is a 
mere assertion or expression of opinion which has no probative value, 
which shows that  the witness is mistaken, that  his opinion is utterly 
erroneous and does not carry the issue to  the jury. I n  my  opinion in 
this case, the fact that  she consulted Mr. Spruill, the fact that  she con- 
sulted Mr. Wilkinson, and executed those deeds, the fact that  she had 
the body of her husband exhumed, the fact that  she attempts to bind the 
doctor by contract not to divulge what he found, the fact that  she car- 
ried part  of the skull and the bullet to cities in the north, show that  the 
opinion of the witnesses who said she was of noncapacity is a mere asser- 
tion or expression of opinion and that  she has fatally failed to give 
immediate notice to this company of loss." 

I do not understand the majority opinion to hold as 3. matter of law 
that denial of liability by the defendant in its answer on the ground of 
failure to comply with the terms of the polivy with respect to giving the 
notice of claim, as well as on the ground of suicide, would dispense with 
the necessity of giving the notice, required by the contract of insurance 
against accident, and constitute a waiver 011 the par t  of' the defendant. 
To do so would render nugatory the provisions contained in the policy 
with respect thereto, by which the parties hare  agreed to be bound, and 
which provisions are inserted in the policy by the sanction of the statute, 
and would seem to be in conflict with the decisions this Court in 
Dewease v. Ins .  Co., 208 N .  C., 733, 182 S. E., 447; I.Trhl'teside v. Assur- 
ance Soc ie fy ,  209 N .  C., 536, 183 S. E., 754; Ful ton  I ) .  Ins .  Co., 210 
N .  C., 394, 186 S. E., 486. 

The distinction between these cases and those cited in  the opinion 
appears in the language quoted in Xisskel ley z>. Ins .  Co., 205 N. C., 496 
(a t  page 505), 171 S. E., 862: "The provision in the insurance policy 
requiring proof of total disability to be furnished within a certain defi- 
nite time is waived by the company denying liability wi th in  such t ime  
upon other grounds than failure to furnish proof of total disability." 
Ins .  Co. v. Lewis, 183 Pac. Rep. (Okla.), 975. 

Here the denial was contained in an  answer filed (as appears from the 
record) more than two years after the time for giving "immediate 
notice" of claim under the terms of the policy had elapsed. 
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J. A. JAPKSON v. J. L. TIIOJIPSOS. MRS. CIIRISTINE GREES,  
MRS. ELIZAEETI1 L)AIVII)SON A N D  E. I?. TOUSG. 

(Filed 14 December, 1038.) 

1. Trusts # 1 s  
The purchase of l:~nd with moncSy Iwlonging to others creates a result- 

ing trust for their lwn'fit, rlrtitlilg them to follow the funds into the 
lmicl. 

2. Trusts § 18d- 
Pnrol cridence is competent to establish a resulting trust. 

3. Judgments 5 ZOhLien of judgment does not attach to lands held by 
judgment debtor as naked trustee,. 

The lien of a jntlgmcnt docs not attach to 1nnd held by tlic jnclgmc~lt 
debtor nntler n i l  ~mrccortlctl deed as  n nalwd trnstee or to which he has 
obtainrd I)ond for title with trilst funds, nor may the judgment crrditor 
contend that since Ire lent molley for which the judgment was obtained 
in reliance on the debtor's interest in the 1:nld. Ire is therefore ontitlet1 
to a lien nndcr the pri~rciple c~f cquit;~blc lery, tlic rc~latio~r of n judgtnc~it 
rretlitor to the propcrty being il~snfficicnt to defeat the rights of tht' 
wstrtis qiic tvrlstent. 

1. Same: Equity 2-Judgment creditor held without standing to clainl 
that laches barred cestuis from asserting trust against judgment 
debtor. 

Under the facts m ~ d  circumstar~ccs of this case, plaintiff judgmcnt 
creditor is held without stnnding in court to contend that the wstuis qrte 
frilstort. wlrose money was invested in the lmid. were estopped by laches 
from asserting their interest in the l:~nd, the matter being betweclr the 
pnrties to the trust,  and not nrnil:~l~le to the) jndgmcnt rretlitor in his 
action to subject the lmlds to the si~tisfaction of his juclgmnit. 

5. Execution l%Cestuis held entitled to establish resulting trust by 
par01 in creditor's action to subject the lnnd to the judgnlent. 

Plaintiff instituted this action to sllbjcct certain land to the satisfaction 
of his judgment upon allegation that the judgment debtor was the owller 
thereof under ;nr ~inrec*orded dectl. Upon defendant judgment debtor's 
allcgntions that  he liail inrested money 1)elonging to his wife's and chil- 
dren's cstates in pi~rchnsiiig the la~rd. they Jrere made parties, ant1 sought 
to establisli their rights as wstiiis of :I resulting trust by parol evidence. 
Hr.7d: The parol evitlrlice was competent to estal~lish the resulting trust, 
ant1 its exclusion w i s  reversible error. 

AITEAL 197 J. L. Thornpboti, Mrs.  C'hristine Green a n d  Mrs. El izabeth 

Dar idson  f r o m  Sink,  .I., a t  October Tcrni,  1935, of CCAIBERLAKD. N e w  

tr ia l .  

T h e  plaintiff, a judgment  creditor of the  defendant  J. L. Thompson, 
brought  this  act ion to  subject cer ta in  land, which he alleges to be t h a t  

of defendant,  to  the satisfaction of the judgment. T h e  f o r m  of the pro- 
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ceeding is adopted because, as plaintiff alleges, the lands do not stand in 
the name of defendant on tlie records, although he is the equitable owner; 
that  he purchased the lands from defendant E. F. Young, and fully paid 
for tlieni; that made him a "good and sufficient deed" therefor, 
~rhic l i  defentlant refuses to put upon record; or that, a1 any rate, he is 
e n t i t l d  to hare  Young convey the lands to him. The plaintiff demands 
judgn~ent that  this be done; that  a receiver be appo in td .  and that the 
land he sold to satisfy his judgment. 

Tlic defendant J. L. Tliornpson answers, setting up tlie defense that  
tlie land i11 question was bought by him a t  an  auction sale had by 
young, at which time he paid one-fourth caih and executed notes for the 
balanre, Young giring him a bond for t i t le;  that  the funds used in the 
purchase of tlie lands were proceeds of the sale of certain other lands in 
Grcene County, in which he had no interest, but nliicli were nilled to 
Zilpliia Thonipson, his wife, during her natural life, and to her children. 
These children, a t  the time of the purchase, were Wil  iam Thompson, 
'Teeley Thonlpson, Elizabeth Thompson, Christine Thoinpson, and J. L. 
Thonipon,  J r . ,  since deceased. EIe alleges that  William and Wesley 
vcrc  pro\ ided for by other investnlents in land, and this land represents 
the iiivestnicnt of the funds of Cliristine and Elizabeth, and was bought 
for them;  that  tlie sale of tlie Grcene County lands was made under an 
order of court in a proceeding for sale and rein~estment,  snd the schedule 
of payment of the purchase price of the lands bought of Young was 
made to fit the ternis on which he had soltl the Greentl County lands;  
that lie had not applied for a deed becaube there was a small balance due 
on  on^ of the notes. I n  an amendment to the pleading he sets up that 
tlie ~woceeding for sale and reinvestment was inadvertently nonsuited by 
Judge Daniels a t  September Term, l ' J lS ,  of Harnett  Superior Court, 
bet~vecw the time of sale and report of the C'ommissione~, and defendant 
asks that this order be set aside, and the 1)roceeding treai ed as still pend- 
ing, in ordcr that  tlie rights of the parties niay still receive such further 
protection as may be necessary. 

I t  appearing that  Christine Green and Elizabeth Davidson (tlie 
"Christine" and "Elizabeth" referred to above) were mcessary parties, 
they were joined as parties defendant and filed pleading in agreement 
with the answer and defense of their father and codefendant Thompson. 

The defendant Toung ails\vered alleging that lie had sold the ilefend- 
ant the lands, receiving one-fourth cash and three notes which had been 
fully satisfied, and had executed to defendant Thompson a deed for the 
land. 

The plaintiff replied to the rarious answers, d e n y i q  the essential 
all(gations, pointing~out tlic inconil)leteness of the proceedings for sale 
and r c h ~ e s t n i e ~ l t ,  the n.ant of authority for the reinrestnient, and lack 
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of report and confirmation thereof; and alleged laches on the part of the 
defendants Christine Green and Elizabeth Davidson in not compelling 
a report and account and securing a deed for the lands until, as alleged, 
a period of eight years had elapsed after they became of age. Plaintiff 
clainis they are non- estopped, because of such laches, to obtain any 
order; and that  they had paid no taxes upon the lands, clainied no inter- 
est i11 them, and were now estopped to assert any. 

On the trial of the cause the defendants sought to shon. the interest of 
Christine Green and Elizabeth Daridson in the lands in question, and 
to show that the said lands had been purchased by funds belonging to 
them, by the testimony of J. L. Thompson. 

S e ~ e r a l  questions were addressed to him, the answers to which were 
excluded, and the record indicates tliat if he had been perniitted to do 
so he rou ld  haye testified substantially as follows: ( a )  That  the total 
amount the lands in Greene County brought was $15,341.45, plus $500.00 
paid to the A1uction Company; (b)  tliat he bought 248 acres of land on 
Raleigh Road in Cuniberland County from E. F. TToung in 1918, on 
which there is a small part  due on the last note; (c)  that lie got the 
money from tlie Greene County land through R. L. Godnin, commis- 
sioner; (d )  that the land belonged to his wife's and children's estate; 
(e)  tliat he had bought the land for his two daughters, Elizabeth and 
Christine (defendants in this case), as trustee for them;  and ( f )  that  
it  was their land;  that they had given to the t ~ v o  boys, ~vlio had passed 
the age of 21, @,SO0 nor th  of land in Dunn, and that the 2-18 acrm vere  
for his daughters; that he had prior to this tinie i n~es t ed  $8,000 of the 
Greene County funds in the W. L, Hildson place for his wife and fire 
children, Elizabeth, Christine. 'Tilliani, Wesley, and Jolin L., J r . ,  the 
latter of nliom died in 1924; that the lands in Dunn n ere purrhased v i t h  
a part of the Greene County fund ;  that witness had no personal interest 
in the land, but used part  of the money derived from the sale of tlie land 
in Greene County to buy these 2-19 acres of land in Cumherland County 
from E .  F. Young; that the bond for title was in his name because tlie 
girls n-ere under age and could not sign notes for the deferred payments, 
and that he had not called for the deed because of a small balance owed 
on the last note. 

,111 of this evidence x i s  excluded and is co~e red  by defendant's excep- 
tions 1 to 5. 

The follon.ing issues were submitted to the jury:  "(1) I s  the defend- 
ant E. F. Young the holder of the paper title to the lands described in 
the complaint? ( 2 )  I f  so, is the defendant J. L. Thompson, individ- 
ually, entitled to hare  made to him, by his codefendant E. F. Young, a 
deed for said lands? ( 3 )  What aniount, if any, is the plaintiff entitled 
to recover of the defendant J. L. Thonipson?" To each of the two first 
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issues the jury answered "Yes" and to the third issue answered "$3,500, 
with costs and interest, as alleged." Thereupon, a judgment was entered 
requiring E. F. Young to execute to J. L. Thompson "a good and suffi- 
cient deed" to the lands in question, and adjudging that "the title estate 
and interest of J. L. Thompson in the above described lands be and the 
same is liereby condemned and foreclosed"; and the judgment proceeds 
to appoint Comniissioners to sell the land and make a report to the 
court. 

From the judgment the defendants appealed. 

J .  R. Y o u n g  c7nd I .  R. TT'illiams f o r  p l a i n f i f f ,  appe l lee .  
R. L. C' lod~r in  trntl  l i o b e r t  U .  D y e  f o r  d e f e n d a n t s ,  a p p e l l a n t s .  

SEAWELL, .J. The exclusion of the testimony of J. L. Thompson seems 
to prouwl 011 the theory that the defendants must succeed in their claim 
of ownership of the land only by virtue of an order of tlie court, carried 
out i11 accordance with strict legal procedure, authorizing the sale of the 
Greene County lands and the re in~es tment  of the fund under another 
order of the court, with the report duly made and confirmed; and that  
parol evidence is i&olnpctellt t i  establiih the facts. This is cbntrary to 
the uniform decisions of the Court covering the matter. Nothing else 
appearing, the use of the money of Christine Green and E l i z ~ b e t h  
Davidson in tlie purchase of the lands herein sought to be charged with 
the lien of the judgment would create a resulting trust fc'r their benefit 
in J. L. Tliompson, the purchaser, if he received a deed in his own name, 
and they may follow the funds into the land with appropr~ate  testimony. 
T i r e  Co. I ! .  L e s t e r ,  100 N. C., 411, 130 S. E., 4 5 ;  M i n f o n  v. L u m b e r  Co., 
210 S. C., 422. 187 S. E.. 568; I n s .  C'o. r .  llinl, 209 N. C.. 339. The 
principle is so familiar that  we refrain from quotation. 

Sa tu ra l ly  the facts giving r i ~ e  to such a resulting trust nearly always 
rest in parol. I n  North Carolina such resulting trusts are known as 
parol trusts:  G o r r e l l  r.  . l l s p a u g l ~ ,  120 N. C., 362, 27 S. E:., 85, 87 ;  and 
are, of rourse, subject to parol proof. F u r n i t u r e  C o .  E .  C d e ,  207 N. C., 
8-1-0, 178 S. E., 579; Ins. P o .  1, .  D i n l ,  s u p r n ;  I I e n t l r e n  2.. I l e n d r e n ,  153 
N. C., 505, 69 S. E. ,  506. 

I n  this case there is a controversy as to whether a deed had been 
actually made to Thoinpson-the plaintiff claiming that  it had, and the 
defendant claiming that  onlv a bond for title had been made. The - 
acceptance of either theory would not materially vary the application of 
the principle of law involved. 

 lie plea that the judgment creditor had loaned to the defendant 
Thompson, upon the "strength of his holdings," that  is, in consideration 
of his financial worth, as including the property in question, and there- 
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fore, has a legal right to subject the property to the lien of the judgment 
as against the rights of the defendants Christine Green and Elizabeth 
Daridson to establish a parol trust, has no merit. There was no re- 
corded deed to the judgment debtor which might have gone into an esti- 
mate of defendant's solrency; and even if there had been the relation of 
a mere judgment creditor toward the property of his debtor is not of such 
a character as to affect or defeat the rights of cesfuis  que trustent.  

The reason for the rule is thus stated in Gunraniy  S t n f e  B o n k  v. P r a t t  
(Okla.), 180 P., 376, 378: "A judgment creditor is i n  a very different 
position from one who has bought and paid, or  who has loaned money 
on the face of the recorded title, and he is not a bonn fitle purchaser, 
for the reason that  he has parted with nothing to acquire his lien, and 
when the real title prevails over the apparent title he is in no worse 
position than he was before he acquired his lien, and for that reason 
equity does not regard the judgment creditor, but assists those who have 
invested in, and therefore, have a substantial interest in, the real estate." 
See, also, J. I. C a w  Thresl i iny , l Iuch i~~e  Co. r.. Tl'nlfon T r u s t  Co., 39 
Okla., 748, 136 P., 769. 

A judgment taken upon an individual debt against the holder of a 
mere legal title held in trust for another has 110 lien upon the land so 
held. The lien of a judgment is no more than that  which is provided 
by the statute, and is eflective only against "the real property in the 
county where the same is docketed of ererg person against whom any 
such judgment is rendered"; C. S., 614; and in case of the effective 
assertion of a parol trust there was no property interest of Thompson 
in this land to mllich lien might attach, and none to which the lien might 
be extended on the principle of equitable levy. 

rpon the circumstances of this case the relation between the plaintiff, 
as judgment creditor, and the defendant J. L. Thompson, as judgment 
debtor, gives the plaintiff no standing to urge the lapse of time and the 
laches of the defendants, Christine Green and Elizabeth Davidson, in not 
bringing their affairs to an earlier settlement and not having accounts 
filed and approved and proper conveyance of the lands made to them. 
There is no allegation, and certaiuly no evidence, that  the alleged trustee 
has either denied the trust or refused to execute i t ;  and if he liad the 
matter would still be between the parties to the trust. 

The defendants were denied the right to prove their case in the only 
way available to them, and in the way universally approved by the court. 
W i s e  v. Raynor ,  200 S. C., 567, 157 S. E., 853; T i r e  Co. L?. Les fer ,  
supra;  G a y  2%. H u n t ,  5 S. C., 141 ; Furni ture Co. 7.. Cole, supra. I n  the 
exclusion of the evidence offered in the testimony of the defendant J. L. 
Thompson, and that of the corroborating witness, there was error, en- 
titling the defendants to a new trial. 

New trial. 
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BL.\DEN COUSTT v. 0. P. BREECE a s n  WIFE. MARY J .  BREECE, E. U. 
RREECE . i s n  WIFE. LUCY D. BREECE: THEODORE CLARK, JOHN 
CLARK, K. JI. IIAItDISOIY, ROY PURDT, A X D  J. S. LILES. 

(Filed 14 I>eceml)er. 1938. ) 

1. Judicial Sales 5 :  Taxation a 4 0 b J u d i c i a l  sale not h ~ l d  on a Mondvy 
o r  on one of first three (lays of n t e r m  of court is void. 

In an nction to foreclose land for delinquent taxes, order way issued 
nppointil~g n comnissioncr to bell the lands and directing the sale might 
be hncl "on any day esct'pt Yund:~y." The c~omnnissioner aold the land on 
n 'Pnesdny of n week during nhicli 1lnerc w : ~ s  no term of the Superior 
Coilst in the comnty. B c l d :  The sxle was void ns n mntttar of law. C. S., 
600;  Public Laws of 1031, c11. 23. 

2. Judicial Sales 6: Taxation 5 4%\Vher~ record shows judicial salo 
was had on day other  than  permitted by law, purcl1asel.s have notice. 

Ylie order of sale of iand to satisfy delinquent taxes provided that the 
sale might be hat1 on any dny except Sunday. The report of snle slno~ved 
the snle wns had on 23 June. 1036. w1lic.h \~-ns Tnesdny of n week during 
w1iic3h no term of Superior Court was held in the county. Hcld:  The 
order of snle \vns no authority to sell on nny day other 1-lian those speci- 
fied in the statute, nnd the snle was void. C. S. ,  (590, n~:d  the purchnser 
a t  the snle ant1 V L C S I I C  purchasers from liiin nre chnrgenble with notice 
of the fntnl defect, since they were under duty to look to the proceeding 
to see that tlle court 11nd jurisdiction of the parties and subject matter, 
and tlint the jutlglnent on its face nnthorized the snle. Validating pro- 
visions of Public L ~ \ I - s  of 1031, cln. 23, ltcld inapplicable. since they relate 
only to  s : ~ l t ~ s  tlirrrtofore m;ltlr, tint1 I'nblic: 1 ~ n . s  of l$l:3'i, cli. 23, 11c>ltl 
in:~pplicnble, since the action was then pending. 

~ P I X L  by  plaintiff and defendants J. S. Liles, K. 11. Hardison,  J o h n  
Clark, Theodore Clark,  and R o y  P u r d y  f rom S inc la i r ,  J., a t  August  
Term,  1935, of BLADEK. 

Civil action to  enforce tax  licn upon real estate, C. S., 7990, in which 
there is motioii to  set aside order of sale and subsequent acts, orders and 
decrees and  deeds. 

Facts ,  substantially these, appear  upon the face of the record:  T h e  
action relates to  the lien of delinquent taxes f o r  tlle year ;  1929 to 1933, 
both i n c l u s i ~ y  against 780 acres Whi t ted  land  i n  Bladen County,  owned 
by tlle defendants 0. 1'. Breece and  E. U. Breece, who, wi th  the  wife of 
each, 11-ere du ly  served with summons and copy of complaint,  but failed 
to answer. O n  25 May,  1936, the clerk of Superior  Cour t  of Bladen 
County rendered a n  interlocutory judgment of foreclosure condenlning 
the  land i n  question to be sold f o r  the  purpose of satisfying the t a x  liens, 
appoini ing a con~missioner  to  cell the lands and  directing t h a t  "said sn le  
m a y  be had  on n n y  t lny  except Sunday." P u r s u a n t  thereto the  commis- 
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sioner adrertised the lands to be sold "at public auction for cash a t  the 
courthouse door in Elixabethtown, Xorth Carolina, on I ' h ~ t r s d a y  the 
25th dny  of June, 1936, a t  or u b o u f  12 o'clock noon," when and where 
the land was offered for sale and J. S. Liles became the last and highest 
bidder therefor a t  $1,022.15. On the day of sale commissioner reported 
to the clerk that  "he advertised the property described in the complaint 
as provided in said order and according to law, and offered the same for 
sale on the 25th day of June, 1936." The clerk, by the decree entered 
16 July,  1936, confirmed the sale and ordered and directed the commis- 
sioner upon payment of the purchase money to execute and deliver to 
J. S. Liles, purchaser, a deed in fee simple for said land. The order was 
executed and the transaction closed that  day. 

Thereafter, on 31 ,Iugust, 1936, the defendants made motion in the 
cause to set aside the interlocutory judgment of 25 May, 1936, and all 
acts, orders and proceedings subsequent thereto including the purported 
sale of the land, the report and confirmation thereof, and the commis- 
sioner's deed to J. S. Liles and to vacate and recall writ of assistance 
issued thereunder, for "irregularity, mistake, inadvertence and excusable 
neglect." The clerk denied the motion. On appeal by defendants to the 
Superior Court, i t  was made to appear to  the court a t  the subsequent 
May Term that  J. S. Liles had executed a deed for the lands to K. M. 
Hardison, who in  turn had executed deeds to Theodore Clark, John 
Clark and Roy Purdy  for parts thereof. Whereupon, by order duly 
entered, J. S. Liles, K. M. Hardison, Theodore Clark, John  Clark and 
Roy Purdy  were made parties defendant, and served with notice to show 
cause why said motion should not be granted. The plaintiff mas served 
with like notice. 

Defendants J. S. Liles and K. M. Hardison file affidarit and assert 
that  each of the grantees in  the said several deeds is a purchaser for 
value. 

Upon the hearing, after reciting facts of record with respect to the 
order of sale and the date on which the sale was had, and after reciting 
further that  "It further appearing to the court that  no term of the 
Superior Court vias scheduled to be held or was held in Bladen County 
during the week in which said property was sold and that  said sale was 
not held on Nonday or during the first three days of any term of the 
Superior Court of Bladen County, and that  the order directing said 
sale did not designate any other place or time, which defect appeared in 
the face of the record and on account of which the said sale was irregu- 
lar  and void," the court below adjudged that  the said interlocutory judg- 
ment of foreclosure of 25 Xay ,  1936, "in so f a r  as i t  condemns the land 
in  question to be sold for the nonpayment of taxes and appointing a 
commissioner for that purpose is not modified or disturbed by this decree, 
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but so much thereof as directs that  said comnlissioner shall sell said land 
on any day except Sunday is hereby set aside and vacated, and the sale 
made pursuant to said judgment, the report and confirmation thereof 
and deed executed by the commissioner for said land to J. S. Liles are 
set aside and hereby declared null, void and of no effect," and further 
"ordercd and directed that the clerk of the Superior Court of Bladeii 
County shall present this decree to the register of deeds of Bladen 
County, who shall make a n  entry upon the face of each of said deeds 
that the same has been declared void and of no effect by !,his decree, and 
upon the cross-index of said decree shall enter the word 'canceled' with 
a reference to the book and page on which the reference is made upon 
the face of the deed; and this cause is remanded to the clerk of the 
Superior Court of Bladen County." 

From this judgment the plaintiff and defendants J. $3. Liles, K. 11. 
Hardison, Theodore Clark, John Clark and Roy Purdy appeal to the 
Supreme Court and assign error. 

Leon D. Smith and H.  H.  C l a r k  for plaint i f f ,  appel lant .  
C lark  (e. Clark  for de fendan f s ,  appellees. 

WIKBORNE, J. This appeal presents these determinative questions: 
(1) I s  a judicial sale of real property ordered to be held ''on any day 
except Sunday" and not held on Monday or on one of the first three 
days of a term of Superior Court of the county, void as a matter of law? 
(2 )  I f  so, are purchasers a t  such sale and siibsequent grantees charged 
with notice thereof 1 An affirmative answer to each is firinly established 
in  the lam in this State. 

Statutes, relating to and specifying dates and places clf sales of real 
property under execution and under order of court, varying from time to 
time through more than a hundred years, culminate in  the reenactment 
of C. S., 690, by Public Laws 1931, ch. 23. which is so f a r  as pertinent 
to case in hand, reads: "dl1 sales of real property sold under order of 
court shall be sold at  the courthouse in the county in  which all or any 
part  of the property is situate on any Monday in any month or during 
the first three days of any term of the Superior Court c,f said county, 
unless in the order directing such sale some other place and time are 
designated and then it shall be sold as directed in such order on any day 
except Sunday, after advertising as required by law." 

These statutes h a ~ e  been the subject of a long line of decisions of this 
Court. These are to the effect that a sale of real propert,y under execu- 
tion or under order of court on a day and a t  a place other than one pre- 
scribed by the statute is void ; and that  deed founded thereon is inopera- 
tive and void. McIntosh, N. C. Prac. & Proc., page 845, sec. 730. 
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Mordeca i  v. S p e i g h f ,  14  N .  C., 428;  d v e r y  1 % .  Ross ,  15 N. C., 554; AS. a. 
R i v e s .  27 N. C., 297;  B r o o k s  1%. Rcxfcl1ff, 33 S. C., 321;  R r i g g s  v. 
Br i cke l l ,  65 N .  C., 238; Tl'trde u. Sotrrlderc, 70 N .  C., 270;  ,Ifclyers L.. 

Car te r ,  67 S. C., 146;  D u l a  v. Scag le ,  98 N .  C., 458, 4 S. E., 549;  
TTrorfhnm 1 . .  BusXeL, 99 N .  C'.,  70, 5 S. E., 401 ; L o u d e r m i l k  1 % .  Corpen-  
ing, 101  h'. C., 649, 8 S. E., 1 7 7 ;  J o h n s t o n  C o u n t y  v. S m i t h ,  203 N .  C., 
255, 165 S. E., 707. 

I n  IVor tham z.. Rtrslief ,  s u p r a ,  X e r r i m o n ,  J . ,  said:  "I t  is the just pur- 
pose of the statute . . . regulating sales of real property under 
execution or by order of court, that  they shall be made a t  prescribed 
times and places so that all persons may know when and wliere to attend 
to purchase such property to be sold. The time and place of such sales 
are fixed by law and everyone takes notice of this. . . . There are 
other minor details prescribed by the statute, . . . but the time and 
place are established by it, and a due observance of them is essential to 
the validity of the sale, and, also, the deed executed by the sheriff to the 
purchaser in pursuance of it. So  that  such a sale made at a place or 
time, not prescribed by law, and a decd of the sheriff executed in pur- 
suance thereof are inoperative and void, unless in possible cases when 
the execution debtor by his assent in good fai th a t  the time of sale waives 
the statutory requirements." 

I n  L o u d e r m i l k  v. Corpen ing ,  s u p m ,  considering a sheriff's deed, the 
Court stated: "We are of opinion that it was inoperative and void on 
the ground that  the sale of the sheriff upon which i t  was fou~ldcd was 
not a lawful one, it having been made on a day other than a day pre- 
scribed by the statute prevailing a t  the time it was made on which the 
sale of real estate under execution might be made. . . . I t  i5 settled 
that  a sale of real estate made on any day other than  as prescribed by 
the statute in a case like this is absolutely void." 

I n  J o h n s t o n  C o u n t y  v. Smith, supra ,  a n  action to foreclose tax sale 
certificate, wherein there was order of resale after advertising "as pro- 
vided by statute," the Court held that  a sale on Wednesday, 15  June, 
1932, which was not "during the first three days of any term of the 
Superior Court of said county" when there was no order designating 
some other time, is roid. The opinion therein written by Clarkson ,  J., 
concludes that  "under facts and circumstances of this case. we think the 
purchaser muit  take cognizance of the statute, and the pretended sale 
was ineffectual to pass title for the reasons giren." The statute there 
considered is the statute applicable here. 

I n  the absence of fraud bi. the knowledge of fraud, one who purchases 
a t  a judicial sale, or who purchased from one who purchased at-such sale 
is required to look to the proceeding to see if the court had jurisdiction 
of the parties and of the subject matter of the proceeding, and that  the 
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judgment  on i ts  face authorizes the  sale. G r a h a m  v. P l o y d ,  ante, 77,  
197  S. E., 573, a n d  cases cited, including N i l l s a p s  v. E,stes, 137  N .  C., 
536, 50 S. E., 227;  70 L. R. A, 170, 107  Amer.  S t .  Rep., 496. 

I n  the  instant  case the defect appears  upon  the  face of the record. 
T h e  o ~ d e r  discloses direction t h a t  "said sale m a y  be h a d  on a n y  d a y  
except Sunday" without  designating a day. I t  is, therefore, n o  author-  
i t y  to  sell on a n y  d a y  other  t h a n  those spt3cified i n  thu statute. T h e  
report  of sale shows t h a t  i t  was held on 25 June ,  1936. T h a t  d a y  was 
Thursday-a d a y  not named i n  the  statute. W i t h  notice of these facts  
the purchaser, and  those claiming title under  him,  a r e  chargeable. 

I t  is  not here necessary t o  consider the  val idat ing provisions of C. S., 
600, as  contained in Publ ic  Laws  1931, cli. 23, a n d  as  contained in 
Publ ic  Laws 1937, ch. 26. T h e  former  relates to  sales theretofore made. 
T h e  lat ter  does not  affect then pending litigation. T h i s  sction was then 
pending. 

T h e  judgment  below is 
Affirmed. 

H. GRADT SISIC A N D  ~VIFE.  STELLA SINK, V. THE CITY OF LESISG- 
TON AR'D LEXIKGTON UTILITY COJIJ1ISSIOX, COS~~ISTISG OF B. C. 
PI-IILPOT, CIIAIRIIAN, C. 31. PEELER, SECHETARY, AID It. I3. ROBBISS, 
TREASURER. 

(Filed 14 December, 1038.) 
1. Evidence § 28- 

d fact may be proved by circumstantial evidence. 
2. Municipal Corporations § 16: Waters  and  Water  Courses 3 %Evi- 

dence held fo r  jury on question of infringenient of riparian rights. 
The male plaintiff testified to the effect that prior to the coilstruction 

of tlefeilclnnt municipality's water system dam, his p rope~ty  mas valuable 
farm land, that  after the construction of the dam water backed up in a 
stream draining plaintiff's land so that  it  did not drain t h ~ ?  land as  before, 
resnlting in the deposit of quantities of silt, and that his drainage ditches 
that  were several feet deep where they emptied into the stream fill with 
water to about the top, and that the land had become wet and soggy and 
ruined for agricultural purposes. H c l d :  The evidence is sufficient to be 
submitted to the jury oil the question of defendant munit~ipality's wrong- 
ful  operation of the dam resulting in a n  invasion of plaintiffs' riparian 
riglit to linve the stream flow past the land in its natural quantity and in 
its accustomed chtlnnel subject to the rights of other l~roprietors to a 
reasonable use of the ~ a t e r .  

AITEAL b y  plaintiffs f r o m  Olive ,  Special Judge, a t  Special Apr i l  
Term,  11938, of D a r ~ ~ s o s .  Reversed. 
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This is an  action brought by plaintiffs against defendants for damages 
for injury to plaintiffs' land by renclering it unfit for cultivation. 

The plaintiff H. Grady Sink (husband of Stella Sink) olvns about 
65.75 acres of land and a honle thereon in Davidson County, K. C. The 
defendants City of Lexington and Lexington Utility Conmission (see 
ch. 22, Private Laws of 1935)) under legislative powers, maintains a 
r a t e r  system and furnishes the inhabitants of the city of Lexington with 
water for pay. During the latter part  of 1935 and the first part of 1936 
the defendants constructed a dam across Leonard's Creek and impounded 
the waters therein, which said impounded waters cover approximately 
65 acres of its land. The back water of the lake reaches to within 600 
feet of plaintiffs' land, which is above the lake-10.6 acres of plaintiffs' 
corn and meadow land, etc., i t  is alleged by plaintiffs is destroyed for 
farming purposes. 

Grady Sink, the plaintiff, testified, i n  pa r t :  "I cultivated about two 
or two and a half acres of that  land in corn previous to the building of 
the dam, and mowed around 6 or 6y2 in hay, and pastured the rest of it. 
That  bottom in reference to fertility for hay and other crops was as good 
as you could find anywhere. I think I grew as good corn there as any- 
body ever grew on land, and my  meadow was good, and I had good crops 
every year. I never missed mowing two crops of hay off of it since I 
have had it until since the lake has been impounded. . . . J u s t  pre- 
vious to the building of the dam I would say I raised 70 to 75 bushels 
of corn per acre. I would assume the average hay crop there just pre- 
vious to the building of the dam, in the bottom to be something like four 
tons to the acre-be two tons a crop. I cut that  hay  twice per year. 
With  reference to the difference in the condition of m y  bottom land now 
and just previous to thc buiiding of this dam by the city, a t  that time I 
could mow every foot of i t  and cultivate it, and a t  the present time i t  is 
impossible to do it. As to how it is now, all this that  has been pointed 
out here is standing in water, lots of i t  knee deep, and the rest of i t  you 
would mire down in it if you would get out in it. I t  has always been so 
it could easily be drained of water, have never known i t  to be otherwise, 
except since the water has been impounded in the lake, and a t  the present 
time you cannot do it. The  water is too high to drain it. I quit culti- 
vating my bottom, on account of the condition of the water being in 
there that  I have just described, last year. The fall crop was the last 
crop, the fall of 1937. . . . I would say the difference in the depth 
of the creek in  the middle of my  bottom now and immediately before the 
dam was built is about 2y2 feet. With  reference to the depth of the 
creek as it comes through the southern portion of my land now as com- 
pared with immediately before the dam was built, I think as much as 
3?4 feet piled up  there. . . . As to the condition of that  land now 
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as compared with immediately before the dam was built, i t  is much 
wetter than i t  was-soggy and wet. There are no ditches on it. Before 
the dam was built it was naturally dry there. N y  ditches leading across 
my property into Leonard's Creek immediately before the dam was built, 
right at  the creek were 5 feet deep. With reference to where the ditches 
were that were 5 feet deep that  came into Leonard's Creek, this ditch 
here (indicating) came all the n a y  right in around here, and right into 
the creek ; and right down at  the creek when i t  was cleaned out you could 
just barely see out of it. That  is the may it was, and now it is filled up  
to the top just about. The blind ditches, the water is covered up over 
them now, and used to they would drain the water from back up in there 
and they can't non7. The sand and silt has filled up a whole lot. T h e n  
the water from Leonard's Creek that drains through my place hits the 
back waters of the lake, i t  naturally stops, and the silt and sand stops, 
too. I t  continually fills up. I t  keeps just piling up on top of it." 

Notice of claim was duly presented to the city of Lexington (ch. 70, 
Private Laws 1933). The plaintiffs introduced several witnesses who 
corroborated 11. Grady Sink's testimony. The defendants denied lia- 
bility. Jndgnient of nonsuit was rendered for defendants and plaintiffs 
excepted, assigned error and appealed to the Supreme Court. 

Don A .  Tl'trlser and  J .  F. S p r r d l  f o r  plaintifis. 
1'. 1'. C'ritcher and Phillips & B o x e r  for defendants .  

CLARICSOK, J. At the close of plaintiffs' evidence, the defendants 
made a motion in the court below f ~ r  judgment as in  case of nonsuit 
(C. S., 567). The motion was granted and in this we think there was 
error. TTe think the evidence was sufficient to be submitted to the jury. 
I t  is well settled that a fact can be proved k)y direct and circumstantial 
evidence. 

I n  S m i f h  L'. i l lorganton,  187 11'. C., 801 (802-3)) i t  is said: "Farnham 
says that  a comprehensive statement of the rights of a riparian owner is 
that he has a right to have the stream remain in place and to flow as 
nature directs, and to make such use of the flowing water as he can make 
without materially interfering with the equal rights of the owners above 
and below him on the stream. Furthermore, the right to have a natural 
water course continue its physical existence upon one's property is as 
much property as is the right to have the hills and forests remain in  
place, and while there is no property right in any particular particle of 
water or in all of them put together, a riparian proprietor has the right 
of their flow past his lands for ordinary domestic, manufacturing, and 
other lawful purposes, without injurious or prejudicial interference by 
an upper proprietor. Waters and Water Rights, secs. 4.61, 462. This 
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doctrine finds support  i n  our  decisions which hold t h a t  a r ipar ian  pro- 
pr ietor  is  entitled to  the n a t u r a l  flow of a s t ream running  through or  
along his land i n  i ts  accustomed channel, undiminished i n  quant i ty  and  
unimpaired i n  quality, except a s  m a y  be occasioned by  the  reasonable use 
of the water  by  other like proprietors," citing numerous authorities. 

th ink  Teseneer v. JIills Co., 209 N .  C., 615, s imilar  to  the present 
case, nor  is Dunlap 1). Lighf Co., 212 N. C., 814, contrary. 

F o r  the  reasons given, the  judgment  of the court  below is 
Reversed. 

Z. V. CRUTCHFIELD v. JONES FOSTER. 

(Filed 1 4  December, 1938.) 

1. Attorney and Client I M r d i n a r i l y ,  court may not fix amount of 
attorney's fee or imposc same as a lien upon the client's land. 

The court is without power to impose a lien on the land to secure an 
attorney's fee allowed hy the court in the action involving title to the 
land, in the absence of agreement hetween the attorney and client, or 
intervention 011 the part of the attorney giving the client an opportnnity 
to be heard on the attorney's claim. 

2. Execution 9 %Order for sale held void, and execution on the order for 
sale by cornniissioner held void. 

Judgment was entered in an action inrolring realty which pro~ided  that 
the attorney responsible for the recorery of the land ~honld  h a w  a lien 
thereon in a stipulated amount, and that if the sum were not paid the 
property should be advertised and sold as provided by law for foreclosure 
of other liens. Thereafter, execution in the attorney's favor was issued 
on the judgment and the land bo~lght a t  the execution sale by plaintiff. 
H e l d :  Plaintiff's deed is a nullity, since the order imposing the lien in the 
attorney's favor was not only void, but the order, even if ralid, did not 
authorize the clerk to issue execution thereon, and it  further appearing 
that the sheriff undertook to sell in addition to the land described in the 
order another tract of l m d  also. 

,IPPEAL by defendant f r o m  Birens ,  J., a t  F e b r u a r y  Term,  1938, of 
DAVIDSON. Reversed. 

This  is a n  action i n  common lam ejectment instituted by plaintiff t o  
recover of the defendant possession of the  two tracts  of l and  described i n  
the  complaint.  T h e  plaintiff alleges t h a t  he  acquired title thereto under  
deed dated 19 -2ugust, 1935, f r o m  the sheriff of Davidson County pur -  
suan t  to  a sale under  execution. T h e  defendant denied the mater ial  
allegations of the  complaint and  alleged i n  f u r t h e r  defense: "That  the  
deed under  which the plaintiff claims title to  the  property referred to  i n  
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the complaint was made to him without authority of law and conveys 
no legal title to him, for that  it appears from the entry on Minute Docket 
S o .  25, pages 404-406, in the action entitled, 'Lula Walker v. Jones 
Foster, Robert DeLapp and Geneva DeLapp,' in the office of the clerk 
of Superior Court for Davidson County, that  the judge made as a part  
of the judgment an order as follows, ' I t  further appearing to the court 
that C. T. Iicnnedy, attorney for Jones Foster in this action, is responsi- 
ble for tho recovery by the said Jones Foster of a tract of land fronting 
approximately fifty-five (55) feet by two hundred feet depth on Church 
Street, i t  being that  portion of the property owned by Cordelia Foster, 
less the part  which Lula Walker has a lien on under and by virtue of 
this judgment, it  is ordered that  tlie said C. T.  Kennedy have a lien on 
said property of Jones Foster as sole heir a t  law of Cordelia Foster to 
the extent of seventy-fire [dollars] ($75.00) and if said Jones Foster 
fails to pay said lien n-itliin 60 days the said property shall be advertised 
and sold as provided by law for the foreclosure of other liens.' " 

The court below signed judgment for the plaintiff and the defendant 
excepted and appealed. 

Dou!gltrs C. Cr l r f c l~ f i c ld  a n d  L. R o y  I I u g h e s  for p la in t , ' f f ,  appellee.  
X c C r c t r y  & D e L a p p  for d e f e n t l a n f ,  appe l lan t .  

B a ~ s r r r ~ r , ,  J. The defendant alleges and contends that  the judgment 
pleaded by him under which his land was sold by the sheriff and pur- 
chased by the plaintiff is an  attempt to impose a lien cn his property 
for the security of an  attorney's fee and is a nullity. No issues wen3 
submitted to a jury. The cause was apparently disposed of by the court 
below as upon a motion for judgment upon the pleadings, which admits 
the matters set up  in defense, but challenges the sufficit>ncy thereof to 
bar plaintiff's recovery. B a r n e s  v. T r u s t  Co., 194 N .  C., 371, 139 S. E., 
689; P r i d g e n  v. P r i d g e n ,  190 N .  C., 102, 129 S. E., 419; Chztrchzcell 
r .  l ' r i ~ s f  CO., 181 N. C., 21, 105 S. E., 889; Oldlzarn v. R o s s ,  post ,  696. 

The common law rule, which applies in this State, is stated in 2 R. C. 
L., page 1077, as follows: "The weight of authority is to the effect that, 
in tlie absence of statute, the charging lien of an attorney for compensa- 
tion for professional services does not attach to the land involved in the 
litigation in which such services were rendered. This d e  applies in 
casei nhere  the attorney has successfully prosecuted a suit in equity to 
establish title to land;  where he has recovered land in an  action of eject- 
ment ;  and where he has successfully defended the right and title to land 
against an  unjust claim or an  unwarranted attempt to subject it to an  
alleged lien or liability." I n  N i d g e t t  1.. Y a n r t ,  158 S. C., 130, the Court 
says tha t :  "Counsel fees in favor of the successful party were abolished 
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by statute in 1871. I n  many states attorneys' fees are allowed the suc- 
cessful litigant, but it is not so in  this State and in  some others, nor i n  
the Federal Court. R. R. v. Elliot!, 184 U. S., 530; Hyman v. Dev- 
ereurc, 65 N .  C., 589; Stringfield v. Hirsh, 94 Tenn., 425. The opinion 
in this latter case is an  elaborate discussion of the subject and gives the 
states where attorneys' fees are recoverable and those where they are 
not, placing North Carolina in the last-named list. See Donlan v. Trust 
Co., 139 N .  C., 212." I n  ~Ilordecai v. Devereux, 74 N.  C., 673, i t  is 
said : "The question is decided. Pafferson c. i?Iiller, 72 N. C., 516. 
This Court has never interfered between attorney and client in making 
allowances for professional services, and me are not inclined a t  this late 
day to assume the power to do so." Ellington v. Ellingfon, 204 N. C., 
785, 168 S. E., 672; Roe v. Journigan, 181 S. C., 180, 106 S. E., 680. 

I n  holding that  the court is without authority to impose a lien upon 
lands to secure an  attorney's fee allowed by the court, we are not inad- 
vertent to the decision in  C'asliet Co. 1 % .  Wheeler, 182 N. C., 459, 109 
S. E., 378, where it appeared that  there had been an  equitable assignment 
of a part  of the recovery to the attorney and where it further appeared 
that  a petition in the cause was filed by the attorney and the client was 
given a full opportunity to be heard. I n  the case under consideration 
it does not appear that  there was any agreement between attorney and 
client, or that  the attorney intervened in the cause, giving his client an 
opportunity to be heard on the attorney's claim. Apparently the court 
fixed the fee and imposed a lien without notice. 

Even if it  be conceded that  the court had power to impose a lien upon 
the land of the defendant in favor of his attorney, as the pleaded judg- 
ment attempts to do, plaintiff's deed is a nullity. The judgment pro- 
vides that  '(if said Jones Foster fails to pay said lien within 60 days the 
said property shall be advertised and sold as provided by law for the 
foreclosure of other liens." Under this judgment there mas no authority 
in the clerk to issue execution thereon, or in the sheriff to sell said prop- 
erty under execution. Furthermore, the judgment undertakes to impose 
a lien only upon one lot 55 feet by 200 feet. I n  addition thereto the 
sheriff undertook to sell another tract containing 1y2 acres. 

The judgment set out in the defendant's further answer is void in so 
f a r  as i t  undertakes to fix the fee of counsel for  the defendant in that  
cause and to impose the same as a lien upon defendant's property, and 
the plaintiff's deed executed to him by the sheriff pursuant to a sale 
under an  execution issued on said judgment conveys no title to the land 
therein described. 

The judgment below is 
Reversed. 
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MARGARET RUSHING BERWER, A K D  MARGARET RUSHING BERWER, 
GUARDIAN OF WALTER A. RUSHISG a m  WILLIAM A. RUSHIKG, 
MISORS, v. THE UNIOR' CENTRAL LIFE INSURANCE COMPANY. 

(Filed 14 December, 1038.) 

1. Fraud  § 1-Definition of actionable fraud. 
The elements of actionable fraud a re  a definite and specific representa- 

tion which is materially false, made with Bnowledge of :its falsity or in 
culpable ignorance of its truth, and with intent that  i t  c~hould be relied 
on, and which is reasonably relied on by the other party to his deception 
and damage. 

2. Samt- 
The remedies for  actionable fraud apply to contracts and sales of both 

real and personal property. 

3. Fraud  5 11: Cancellation of Instlwments § 1 G E v i d e n c e  of actionable 
f raud  held insufficient to be submitted t o  t h e  jury. 

Deed to the grantee under whom plaintiffs claim dewribed the land 
therein conveyed by metes and bounds and recited that the first tract 
contained "100.1 acres" and the second tract "4 acres, more or less," and 
contained in all "104.1 acres, more or less." Plaintiffs alleged there was 
a shortage of 43.1 acres, and introduced evidence that the person arrang- 
ing the sale represented that  there \Yas valuable timber on the tract con- 
veyed, that the timber would bring enough to pay the balance of the pur- 
chase price, and that  a niap and survey had been made The evidence 
disclosed that  the tract conveyed did in fact include timbered lands with- 
out certainty as  to the quantity of land and of the timber, and there was 
no evidence of any representation as  to the number of acres in the boun- 
dary, nor evidence that the map and survey had not been made, nor what 
the map, if made, showed with respect to the acreage or with reference 
to the timbered lands. H e l d :  The evidence was insufficient to be sub- 
mitted to the jury on the issue of actionable fraud. 

4. F r a u d  8 3- 
A representation that timber on the lands conveyed was just about 

enough to pay the balance of the purchase price of the lands is not only 
indefinite, but is an expression of opinion, arid does not constitute a mis- 
representation in law. 

CLARKSON, J., dissents. 

APPEAL by  plaintiffs f r o m  Hamilton, Special Judge,, a t  F e b r u a r y  

Term, 1938, of COLUMBUS. 
Civil action f o r  recovery of purchase money paid by reason of alleged 

actionable f raud ,  and  to enjoin sale of l and  under  deed of' t rust .  

These a r e  substantially the  uncontroverted facts  : On 30 September, 
1927, f o r  recited consideration of $3,000, defendant  conveyed to Wal te r  

Frederick Rushing,  by  w a r r a n t y  deed, two tracts  of land i n  Columbus 
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County, North Carolina, specifically described, the first tract "contain- 
ing 100.1 acres," and the second ''4 acres, more or less-containing in 
all 104.1 acres, more or less." I n  the deed there is no other reference 
to the acreage. Rushing paid $800 in cash, and evidenced the balance 
by ten promissory notes, each in the sum of $295.91, secured by a deed 
of trust of even date therewith conveying the said lands. 

Walter Frederick Rushing died 2.1 Kovember, 1927, leaving as his 
only heirs at law his widow, RIargaret Rushing, now Margaret Rushing 
Berwer, and two minor children, Walter I?. Rushing and William A. 
Rushing, for whom Margaret Rushing Berwer is the duly appointed and 
acting guardian. Margaret Rushing Berwer is also the duly appointed 
administratrix of the said Walter F. Rushing, deceased. 

Three notes due prior to October, 1931, have been paid. Plaintiff 
Margaret Rushing Bermer testified that  one note mas paid by her, and 
tmo were paid out of money of her children and coplaintiffs. Under 
the power of sale contained in the deed, defendant caused the land to be 
advertised for sale on 26 July,  1933. Whereupon plaintiffs instituted 
this action to enjoin the sale, to cancel the said deed of trust and notes 
and for recovery of purchase money, taxes and othcr expenses paid, less 
rents for which plaintiffs shall account. 

Plaintiffs allege in substance that  the defendant, through its agent, 
falsely, fraudulently and knowingly represented to Walter I?. Rushing: 
(1 )  That  the said tracts of land contained 104.1 acres and that  same 
had been surveyed and the lines and boundaries checked and a plat made 
of the land, when in fact no such survey had been made and there was a 
shortage of 43.1 acres in the acreage; ( 2 )  that  in showing to Walter F. 
Rushing the lands offered to and bought by him, defendant, by its agent, 
pointed out as a part of the tracts well timbered "land lying about north- 
wardly of Millican Branch Run  and about southwardly of Whiteville- 
Clarkton Road," stating that  said timbered land mould about pay for all 
of the land;  ( 3 )  that said representations were made for the purpose of 
inducing the said Rushing to buy;  (4 )  that  relying upon them, he pur- 
chased the land;  (5)  that  they kept the payments u p  until they discov- 
ered and notified defendant of the shortage in acreage and that  the deed 
did not embrace all the land said Walter F. Rushing had purchased; 
and ( 6 )  that  they refused to make further payments until defendant 
adjusted the shortage, which i t  refused to do, but instead i t  caused the 
lands to be advertised for sale under the power contained in the deed 
of trust. Defendant denied material allegations. 

Plaintiff offered evidence tending to show tha t :  Mrs. Margaret Rush- 
ing Berwer, until she was fourteen years old, lived in Columbus County 
about a mile from the farm in question and that  her family still lives 
there. Pr ior  to the purchase of the farm, she and her husband, Walter 
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Frederick Rushing, came from Florence, South Carolina, for a day, 
went into the Waccamaw Bank & Trust  Company and deposited $800, 
and while in the bank inquired of Mr. Coburn, the cashier, "if they had 
any farms for sale." H e  told them that  he did, and after they talked it 
over, he made an  engagement to take them out to show them the farm. 
They went with him through the f a rm on the Clarkton and Whiteville 
highway. Mrs. Berwer testified: "He showed us the farm. We went 
down a road in the field, and over to the right of this . . . were 
shown quite a bit of timber . . . located on the right of the road on 
the south side . . . going in, north of K l l i c a n  Branch. Mr. Coburn 
made the statement that  there was just about enough timber there to 
finish paying for the place. \iTe asked him if everything would be all 
right to go ahead. Mr. Coburn stated that  Mr. Pierce had made a map 
and a plat of the land, that  the place had been recently surveyed and a 
map made." She further testified that  after the conversation with 
Mr. Coburn they went back to Florence, and in consecperee of informa- 
tion received by wire, came do~r.11 and, with no one present except 
Mr. Coburn, signed the papers in the bank and deed was delivered to 
them. N o  others talked to them or showed them the land. Mrs. Rosa 
High, mother of Xrs .  Berwer, testified that  "back in 1927, while they 
~vere' negotiating this deal for  the land Mr. Coburn came to my  house 
one night and told me and my daughter to come u p  and fix up  the papers, 
that  they could turn  it now and make a good deal. I t  was about bed- 
time when he come. I wired my  daughter the next day." 

Plaintiff further offered evidence tending to show: That  by following 
the calls in the deed a survey failed to tie up ;  that  the mlall tract lies 
within and a t  the southeast corner of the larger t rac t ;  that  some of the 
land included in the boundary of this tract lies north of l l i l l ican Branch. 
E. 11. Eutsler, surveyor, as witness for plaintiff, testifictd that  he had 
surveyed the land and made a map  of it, but had not calculated the 
acreage; that  "the line was just out i n  the moods f a r  encugh to be well 
out  i n  the woods"; and that  the reasonable market ~ a l u e  of the timbered 
land as he saw if was about ten dollars per acre, top price. Forney 
Gore, also a surveyor, testified : "I made a map in 1929 of this property. 
I don't say that  i t  is accurate. M y  map  shows 65 acres in  the tract." 
H e  further testified that  there is "quite a lot of timber on the land north 
of Millican Branch and south of the line indicated by the figures 16  
and 15.'' 

Counsel for  Mrs. B e r ~ e r  asked her this question: ('Do you know of 
your own knowledge why your husband purchased the land?" Objection 
sustained; exception. She mould have answered, "Because, when Mr. 
Coburn pointed out this land, when we saw the timber land, we relied 
on his word." 
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From judgment as of nonsuit a t  the close of plaintiffs' evidence, plain- 
tiffs appeal to the Supreme Court and assign error. 

S. J .  B e n n e t t  for plainf i f f s ,  appellants.  
D. L. C a r l f o n  and Poz~'el1 & L e w i s  for d e f e n d a n f ,  appellee. 

WISB~RKE,  J. Conceding, but not deciding, that  the plaintiffs are the 
real parties in interest and can maintain this action, C. S., 446, we are 
of opinion that  the evidence offered by the plaintiffs is not sufficient to 
establish all of the essential elements of actionable fraud. This is deci- 
s ire of the case. Notion for judgment as of nonsuit was properly 
granted. 

"The essential elements of actionable fraud or deceit are the repre- 
sentation, its falsity, scienfer ,  deception, and injury. The representation 
must be definite and specific; it  must be materially false; it  lnust be 
made with knowledge of its falsity or in culpable ignorance of its t ru th ;  
i t  must be made with fraudulent intent;  it  must be reasonably relied 011 

by the other par ty ;  and he must be deceived and caused to suffer loss." 
A d a m s ,  .T., in E l e c f r i c  Co. v. X o r r i s o n ,  194 S. C., 316, 139 S. E., 455; 
G a f l i n  1 % .  I Iarrel l ,  108 N .  C., 485, 13  S. E., 190; Cash  R e g i s f c r  L'o. v. 
Tozrr~scnd ,  137 N. C., 652, 50 S. E., 306; X t r y  1 % .  loo mi^, 140 N. C.. 
350, 52 S. E., 728 ; l'ccra~ilt 2%. S e i p ,  158 E. C., 363, 74 S. E., 3 ;  P e y f o ) t  
v. G r i F n ,  195 N .  C., 685, 143 S. E., 525; P l o t k i n  c, Bond  Co., 204 
N .  C., 508, 169 S. E., 820; Ghorrnlcy v. H y n f f ,  208 N. C., 478, 181 S. E., 
242; P e t t y  v. I n s .  Co., 210 N. C., 500, 187 S. E., 816. 

The principle applies to contracts and sales of both real and personal 
property. X n y  v. Loomis ,  supra;  l'arcri/lf z'. S c i p ,  supra;  Er-ans  r .  
Dauis ,  186 N .  C., 41, 118 S .  E., 845. 

I n  the present case there is no evidence that  Coburn made any repre- 
sentation, false or otherwise, as to the number of acres i11 the boundary. 
Nor  is there eridence that  the land had not been surveyed and the lines 
and boundaries checked and plat made. W l d e  there is evidence that  
Coburn said that  Mr. Pierce had made a map, there is no eridence that  
this statement n.as not true, nor is there any evidence as to what that  
map, if made, showed with respect to the acreage or with reference to 
the timbered land. A11 the evidence sho~vs that  the boundary includes 
timbered land north of the Millican Branch, but there is lack of cer- 
tainty as to the quantity of land and of the timber. The statement of 
Coburn that  there was just about enough timber there to finish paying 
for the land is not only indefinite, but an  expression of opinion, and is 
not regarded as fraudulent. 

I n  C a s h  Regis ter  Co.  v. T o w n s e n d ,  supra,  B r o w n ,  J. ,  says: '(. . . 
Commendatory expressions or exaggerated statements as to value or 
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prospects, or  the like, as where a seller puffs u p  the valul: and quality of 
his goods or holds out flattering prospects of gain, are not regarded as 
fraudulent in law. I t  is the duty of the purchaser to investigate the 
values of such expressions of commendation. H e  cannot safely rely 
upon them. I f  he  does, he cannot treat it  as fraud, either for the pur- 
pose of maintaining an action of deceit or for the purpose of rescinding 
a contract a t  law or in equity. Saunders 2.. Hatterman. 24 N .  C., 32, 
14 A. 6; E. (2  Ed.), 34, and cases cited. Kerr  on Fraud and Mistake, 
a t  page 83, says: 'A misrepresentation to be material ~ ~ h o u l d  be in  re- 
spect of an  ascertainable fact as distinguished from a mere matter of 
opinion. A representation which merely amounts to a statement of 
opinion goes for nothing, though it may not be true, for a man  is not 
justified in placing reliance on it.' " 

F o r  full discussion of the applicable principles to factual situations 
similar to those here involved, see the opinions in cases of Gatling 2'. 

liarrell, supra; Taratilt L.. Seip, supra; and Peyton v. Grifin, supra. 
I t  is pertinent to say also that  there is of record a lack of sufficient 

evidence of agency to hold defendant liable for any representations of 
Coburn. 

Holding that  there is no evidence of fraud, i t  is unnecessary to con- 
sider the exception to evidence. 

The judgment below is 
Affirmed. 

CLARKSON, J., dissents. 

STATE v. L. 13. LUEDERS. 

(Filed 14 December, 1938.) 

1. Criminal Law § 21- 
In the trial in the Superior Court, either originally or de novo upon 

appeal, it  is necessary for defendant to enter a plea to the indictment or 
charge, since in the absence of a plea there is nothing for the jury to 
determine. 

2. Crirninal Lam 5 52a: Constitutional Law $ 27- 
il verdict may not be rendered on an agreed statement of facts in a 

criminal prosecution, the verdict not being a special wrdict. Whether 
the agreed statement of facts signed only by counsel constitutes admis- 
sions binding on defendant, not decided. 

3. Appeal and Error 40g- 

The Supreme Court will not venture advisory opinions on constitutional 
questions, and may not decide a constitution:ll question unless the question 
is properly presented. 
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4. Same- 
The Supreme Court will not decide a constitutional question, even when 

properly presented, when the appeal may be properly determined on a 
question of less moment. 

5. Statutes 8 5 b  
In  considering the constitutionality of a statute, every presumption is 

to be indulged in favor of its validity. 
6 .  Sam- 

When a statute is fairly susceptible of two constructions, one constitu- 
tional and the other not, the former will be adopted under the rule of 
favorable construction. 

7. Constitutional Law 5 6b- 
The courts may determine the constitutionality of a statute only in the 

exercise of the judicial power vested in them by the Constitution, but 
when a constitutional question is properly presented, the courts have the 
power and the duty to declare and enforce the supreme law and reject a 
legislative act in conflict therewith. 

8. Constitutional Law 3 4a- 

The Constitution is the supreme law, binding on, and unalterable by, 
the law-making body, and an act of the Legislature in conflict therewith 
is not merely in~politic but void. 

APPEAL b y  defendant f r o m  Phillips, J., a t  September Term, 1938, of 
GUILFORD. 

Cr imina l  prosecution tried upon war ran t  charging the  defendant with 
"practicing photography without a license and  without  being registered 
with the  S ta te  Board  of Photographic Examiners," i n  violation of 
ch. 155, Publ ic  Laws  1935. 

T h e  case was originally tried i n  the  municipal  court  of the  city of 
Greensboro, where the defendant was found gui l ty  and sentenced "to the  
county jail  f o r  a term of suspended p a y  costs." F r o m  this  
jud,gment, a n  appeal  was taken to the  Superior  Cour t  of Guilford 
County. 

I n  the Superior  Court,  the  solicitor and  counsel fo r  defendant agreed 
upon certain facts, and  the j u r y  rendered the following verdict :  

"Upon the foregoing statement of agreed facts, the  j u r y  f o r  its verdict 
finds the  defendant guilty." 

F r o m  judgment imposing a fine of $10.00 and  the costs, the defendant 
appeals, excepting "to the verdict and  signing of the  judgment." 

Attorney-General XciMdlan and Assistant Attorneys-General Bruton 
and Wettach for the State. 

Sorman Block and 1V. Clary Holt for defendant. 
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STACY, C. J. The purpose of this appeal, frankly avowed, is to obtain 
a reconsideration of the decision in  S .  v. Lawrence, 213 K. C., 674, and 
to test again the constitutionality of ch. 155, Public Laws 1935. 

There are certain irregularities appearing on the face of the record 
which preclude a consideration of the constitutional question. S .  v. 
Smith, 211 N. C., 206, 189 S. E., 509. 

I n  thc first place, the defendant entered no plea in the Superior Court, 
where, on appeal, the cause mas to be tried de novo. I n  fact, i t  does not 
appear whether he was present when the case was hea.d. I n  the ab- 
sence of a plea to the indictment or charge. there was nothing for the 
jury to determine. See S.  v. Camby, 200 K. C., 50, 182 13. E., 715. 

Speaking to a similar situation in S .  v. Cunningham, 94 N .  C., 824, 
Ashe, J., delivering the opinion of the Court, sa id :  "Tl~ere  is manifest 
error in the judgment of the Superior Court. First, for the reason that  
there was no plea filed by the defendant, and therefore no issue to be 
submitted to the jury, and consequently the verdict returned by them was 
a nullity; and it must follow, as a necessary eonsequenccl, that  no judg- 
ment could be pronounced upon such a verdict." See 3. 1 . .  Beal, 199 
X. C., 278, 154 S. E., 604; S .  v. Il'nlfers, 208 S. C., 391, 180 S. E., 664; 
S. 7.. Stctcnrt, 89 K, C., 563. 

Secondly, the verdict of the jury was rendwed on an  a g e e d  statement 
of facts, and the defendant excepts to the verdict. Whether these 
"agreed facts," signed only by counsel, may properly be regarded as 
adn~issions binding on the defendant, we need not now determine. See 
S .  c. Grier, 209 K. C., 298, 183 S. E., 272; S. v. Butler, 151 N .  C., 672, 
65 S. E., 993; Turner c. Licestock Co., 179 K. C., 457, 102 S. E., 849; 
S. v. E'osfcr, 130 X. C., 666, 41 S. E., 284: Dick v. U?lited States, 40 
F. (2d) ,  609, 70 A. L. R., 90, and note; Weeks on Attorneys, 393; 
Wharton's Cr. Evidence, Vol. 2, 1109. There is no contention that  the 
verdict is a special one. S. v. Hill, 200 S. C., 53, 182 S.  E., 716; S .  v. 
Allen, 166 Ir'. C., 265, 80 S. E., 1075. 

I t  is not the custom of appellate courts to decide constitutional ques- 
tions except in the exercise of judicial power properly invoked. S. v. 
Snzith, supra; S.  c. ll'illiams, 209 S. C., 57, 152 S. E., $11; I ~ L  re 
ParIccr, ibid., 693, 184 S. E., 532. Indeed, i t  is only in such cases, i.e., 
i n  cases calling for the exercise of judicial power-the pcwer to say, not 
what the law ought to be, but what i t  is-that the courts may render 
harmless invalid acts of the General Assembly. Wood v. Braswell, 192 
N. C., 588, 135 S. E., 529; Xoore v. Bell, 191 K. C., 305, 131 S. E., 724. 
Fo r  this reason, they never anticipate questions of constitutional law in 
advance of the necessity of deciding them, nor venture advisory opinions 
on constitutional questions. 8. v. Corpening. 191 N. C., 751, 133 S. E., 
1 4 ;  Person v. Dozrghfon, 186 N. C., 723, 120 S. E., 481. I t  is only when 
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the courts are exercising the judicial power vested in them by the Consti- 
tution that  they are authorized to declare acts of the General Assembly 
in contravention of the organic law. X o o r e  v. B e l l ,  s u p m ;  d d k i n s  v. 
Children 's  H o s p i l a l ,  261 U .  S., 525. And further, the rule is, that  if a 
case can be decided on either of two grounds, one involving a constitu- 
tional question, the other a question of lesser moment, the latter alone 
will be determined. R e e d  v. ,Vadiso~z C o u n t y ,  213 S. C., 145, 195 S. E., 
620. "It  is not the habit of the Court to decide questions of a constitu- 
tional nature unless absolutely necessary to a decision of the casev-- 
X r .  Jus t i ce  P i c k h a m  in B u r t o n  T. 1-. S., 196 U. S., 283. 

This policy of refraining from deciding constitutional questions, even 
when properly presented, if there be also present some other ground 
upon which the case may be made to turn, is predicated on the following 
considerations : 

1. I n  considering the constitutionality of a statute, every presumption 
is to be indulged in favor of its validity. S. v. R e v i s ,  193 N .  C., 192, 
136 8. E., 346; S u t t o n  v. P h i l l i p s ,  116 N. C., 502, 21 S. E., 968; 8. v. 
X a n u e l ,  20 N .  C., 144. 

2. I f  the act of aqsembly be fairly susceptible of two inte?pretations, 
one constitutional and the other not, in keeping with the rule of favor- 
able construction, the former will be adopted and the latter rejected. 
S. v. C a s e y ,  201 N .  C., 620, 161 S. E., 81;  S. v. Y a r b o r o ,  194 N. C., 498, 
140 S. E., 216 ; S. v. R e z G ,  s u p r a ;  H o p k i n s  F e d .  S .  Le. L. d s s n .  a. C l e a r y ,  
296 U. S., 315, 80 Law Ed., 251. 

3. The courts will not determine a constitutional question, even when 
properly presented, if there be also present some other ground upon 
which the case may be made to turn. Reed  v. J f a d i s o n  C o u n t y ,  s u p r a ;  
In re  P a r k e r ,  s u p r a ;  S. v. E l l i s ,  1 0  N .  C., 166, 185 S. E., 663. 

4. The  courts will not declare an  act of the General Assembly uncon- 
stitutional even when clearly so, except in a case properly calling for the 
determination of its validity. S e z c m u n  v. Conzrs. of V a n c e ,  208 S. C., 
675, 182 S. E., 453; 1T700d v. Brastcc l l ,  s u p r a ;  S .  1;. C'orpening, s u p r a ;  
P e r s o n  C. D o u g h t o n ,  supra .  

5. I t  is only in the exercise of the judicial power vested in the courts 
by the Constitution that  they are authorized to render harmless invalid 
acts of the General Alssembly. W o o d  v. Braswe l l ,  supra ;  X o o r e  v. Be l l ,  
supra.  

I t  is one of the attributes of the American system that  its organic 
charter is binding on, and unalterable by, the law-making body. The 
Constitution, or the law '(according to which the community hath agreed 
to be governed," is above the government as well as the governed, and 
enforceable against both. Hence, an  act of the Legislature in conflict 
with the organic law is not simply impolitic but void. T o  search out 
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and find this  conflict, where such exists, is the  funct ion of a n  independent 
judiciary, bu t  this  it does only i n  cases properly presenting t h e  question. 
11 Am. Jur . ,  712. T h e  reason f o r  this  arises out of the  delicacv of the  
task. T o  oblige a government to  control itself is a mat te r  of n o  small 
moment. B u t  f r o m  the au thor i ty  vested i n  the  courts t o  ascertain and  
determine the  l a w  i n  a given case, there necessarily results, i n  case of 
conflict, the  d u t y  t o  declare a n d  enforce t h e  rule  of the  supreme law and  
to reject t h a t  of a n  infer ior  ac t  of legislation which, transcending the  
Constitution, is  of n o  effect and  binding on n o  one. A d k i n s  v. Children 's  
Hosp i ta l ,  supra;  11 Am. Jur . ,  713. 

T h e  cause will  be remanded f o r  t r i a l  according to the  usual course and 
practice i n  such cases. 

E r r o r  and  remanded. 

L. L. MORRIS, ADMINISTRATOR OF LEROY RIORRIS, C. P. MEDLIN AND 

MILDRED MEDLIN, BY HER NEST FRIERD, C. P. NEDLIN, v. BEATY 
SERVICE COMPANY AND L. J. PREVATTE. 

(Filed 14 December, 1938.) 

1. Evidence 5 1 9 -  
A person who has not testified may not be impeached by cross-examina- 

tion. 

2. Evidence 5 29: Automobiles 5 18f-Conviction of criminal offense is  
irrelevant in  civil action arising o u t  of same transaction. 

Appealing defendant's esception to testimony of its driver on examina- 
tion by plaintiffs that he had been convicted of manslaughter in a prose- 
cution growing out of the collision for which damages are  sought in the 
civil action, is sustained, the evidence being irrelevant an,3 immaterial. 

3. Appeal and  E r r o r  § 39d-Admission of evidence held prejudicial. 
Error in admitting evidence that  defendant's driver ha13 been convicted 

of manslaughter growing out of the same collision for which damages in 
the civil action are  sought, cannot be held harmless, since the evidence 
constitutes a challenge to the jury that they ratify and affirm the action 
of the jury in the criminal prosecution. 

4. Appeal a n d  E r r o r  41- 
When a new trial is awarded on certain exceptions, (other exceptions 

relating to questions not likely to arise on the subsequent hearing need 
not be considered. 

APPEAL b y  t h e  corporate defendant  f r o m  H a r d i n g ,  J., a t  M a y  Term, 
1938, of UNION. X e w  trial.  

V a n n  & M i l l i k e n  for plaintif fs,  appellees. 
J .  Laurence Jones ,  E. 0. A y s c z ~ e ,  and  H.  L. T a y l o r  for defendant ,  

appellant.  
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SCHEKCX, J. There were three actions instituted by the three above 
named plaintiffs, respectively, against the defendants. The defendant 
L. J. Prevatte was never served with process in any of the actions. 
The three cases were, by consent, consolidated for the purpose of trial. 
From a judgment based on a verdict adverse to it, the corporate defend- 
ant  appealed, assigning error. 

The actions were to recover damages for the death of the intestate of 
one of the plaintiffs and for personal injuries to the other plaintiffs 
alleged to have been proximately caused by the negligence of the defend- 
ants. The corporate defendant, while admitting that  the death of LeRoy 
Morris and injuries to C. P. Medlin and Mildred Medlin were caused by 
a collision between a heavy motor tractor with trailer attached belonging 
to i t  and a Dodge automobile in which the said intestate and plaintiffs 
were riding, denies that  said death and injuries were proximately caused 
by its negligence, and contends that  the sole proximate cause of said 
collision was the negligence of its codefendant Prevatte. 

The record divulges that  near the close of the evidence the corporate 
defendant tendered to the plaintiffs for  the purpose of cross-examination 
one Hanson Sadler, who was the driver of its motor tractor on the occa- 
sion of the alleged collision, but who had not up  to the time he was 
tendered been examined as a witness. Whereupon, over objections, 
exceptions and motions to strike duly made by the plaintiffs, the court 
allowed the following examination of Hanson Sadler : 

"Q. You were conricted of manslaughter for killing LeRoy Morris 
in this accident, weren't you?  A. 'Yes, sir.' 

"Q. How long did the judge sentence you t o ?  A. 'Sentenced me to 
two to four years.' 

"Q. How long did you serve 
"Q. Mr. Taylor represented you, didn't h e ?  A. 'Yes, sir.' " 
We are constrained to sustain the exceptions reserved to this evidence, 

which constituted all of the testimony of Hanson Sadler. Hanson Sadler 
had not been before examined as a witness and therefore it was not com- 
petent to impeach him. S. 1 1 .  Cox, 151 N. C., 698. 

I n  the Cox case,  supra ,  the defendant tendered to the State one Pl iny  
Cox, son of the defendant, who had been subpcenaed and sworn on behalf 
of the defendant. Whereupon the State identified a letter by the ten- 
dered witness, and X a n n i n g ,  J., for the Court, in an  opinion awarding 
the defendant a new trial, says : ''The letter could not be used to impeach 
the witness, P l iny  Cox, because he had given in no testimony. I n  
Braceg i rd l e  v. B a i l e y ,  1 F.  8: F., 536, Byles, J., said:  'Inasmuch as he 
has proved nothing, you cannot cross-examine him to discredit him.' 
I n  T o o l e  v. N i c h o l ,  43 Ala., 406 (419))  the Court said : 'The purpose of 
cross-examination is to sift the testimony of a witness, and to t ry  his 
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integrity. W h e n  h e  has  not  been examined i n  chief, there c a n  be n o  
necessity f o r  this.' I n  EllmaX-er v. Bucklay, 16 S. & R., 72, t h e  Cour t  
uses th i s  s t rong language:  ' I t  mould be palpably absurd when applied 
to  a Derson who has  given n o  evidence a t  all.' " - 

T h e  evidence complained of was clearly irrelevant a n d  immaterial  to  
the  issues which t h e  j u r y  were trying. 

I t  cannot  be maintained t h a t  the  admission of the  testimony of Hanson  
Sadler  was harmless error ,  as  i t  strongly presented to t h e  j u r y  s i t t ing i n  
the  t r i a l  of t h e  case the  fac t  t h a t  the  dr iver  of t h e  defendant 's motor  
t ractor  had  been t r ied and  convicted of a cr iminal  charge growing out  
of the  collision t h a t  they were then investigating, and  constituted a 
challenge t h a t  they ra t i fy  and  affirm the  action of the  other  jury. 

Since we hold t h a t  there mus t  be a new t r ia l  f o r  the  e r ror  assigned, - ,  
i t  becomes supererogatory f o r  us  to  discuss the  other  exceptions i n  the  
record, a s  the  questions ar is ing therefrom are  not  a p t  t o  arise again. 

N e w  tr ia l .  

STATE v. EIJGESE EXGLISH. 

( Filed 14  December, 1938. ) 

1. Larceny 8 7-Circunistantial evidence of guilt  of larceny held insuffi- 
cient t o  be submitted to the jury. 

13vidence tending to show that  defendant's truck mas used to haul away 
stolen pipe from the scene of the larceny and that  the pipe was found on 
the truck shortly thereafter, that  defendant waited several days after 
discovering the police had the truck in their possession without claiming 
it  and without reporting its loss, and that defendant could not be found a t  
home for several days after the truck had been seized, without evidence 
that  defendant was in l~ossession of the truck a t  the time the pipe was 
found loaded thereon, or on the previous night when the crime mas com- 
mitted, is hcld insufficient to be submitted to the jury Ion the charge of 
larceny. 

2. Larceny § 5- 
The presumption of guilt from recent possession of stolen property does 

1101; apply when the evidence tends to show merely that  stolen property 
mas found loaded on a truck belonging to defendant shortly after the 
crime. 

3. Criminal Law 8 32-Sufficiency of circumstantial evidence t o  t a k e  case 
to the jury. 

I n  order for circumstantial evidence to be sufficient to take the case to 
the jury, all the circumstances must be consistent with each other and 
with the hypothesis of guilt, and must exclude any reasonable hypothesis 
except that  of guilt, and be inesplicable on the theory of innocence, con- 
sidering the evidence in the light most favorable to the State. 
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APPEAL by defendant from B i z e n s ,  J., at  August Term, 1938, of 
U s ~ o s .  Rewrsed. 

Crinlinal prosecution tried upon a bill of indictment charging the 
defendant with the crime of larceny. -1 second count in the bill charged 
the crime of receiving stolen property knowing a t  the time that  i t  was 
stolen. 

The evidence for tlle State tends to show that  the caretaker a t  the 
Condor Mine, near Waxhaw, in Union County, early in  the morning 
missed six joints of iron ~ i p e  and expansion joint. I t  was six-inch pipe 
and 120 feet xTas missing; it had been disconnected by using a pair of 
chain tongs; the expansion joint mas broken. There vere  automobile 
tire tracks which were traced to the road leading toward Charlotte; that  
shortly thereafter the defendant's truck was found parked on a street 
in Charlotte near Schwartz's J u n k  Shop;  i t  was loaded with the missing 
pipe; the pipe was identified and tlle car tires had the same tread as the 
tires the tracks of which were found near the mine;  that  the defendant 
was seen early that  morning at the railroad flagman's station near 
Schrvartz's J u n k  Yard and within about one-fourth of a block from 
where the car was parked; and that  the officers went to the home of the 
defendant on several occasions that  day and on several occasions shortly 
thereafter and did not find him a t  home; that  he later gave bond for the 
car, claiming i t  as his own; that  a pair of chain tongs belonging to J. T.  
Love was found on the truck;  and that  these tongs had been loaned to 
three unidentified colored boys on or about 2'7 June.  

The dcfenclant admitted that  he o~rned  the car and offered evidence 
tending to show that  on the night before lie delivered it to one Fred 
Phillips, an automobile mechanic, for repairs; that  he went fishing on 
the night the pipe r a s  taken in company with others and did not return 
until the nest morning; that upon his return he stopped by the railroad 
watchman's booth and gave him some of the fish he had caught, but did 
not see his car parked on the street. 

The court overruled the defendant's motion for judgment as of nonsuit 
duly entered when the State rested and renewed a t  the conclusion of all 
the evidence. The jury returned a verdict of guilty of larceny. Judg- 
ment was pronounced on the verdict and the defendant excepted and 
appealed. 

Af forney -Genera l  McAIIullan and Assis tant  At torneys-General  B r u t o n  
and  W e t t a c h  for the  S ta te .  

J .  P .  Plowers  for de fendan t ,  appel lant .  

BARXHILL, J. We are of the opinion that  there is no sufficient evi- 
dence of the crime charged to be submitted to a jury and that  the 
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defendant's motion to dismiss as of nonsuit should have been allowed. 
There is no evidence that  the defendant was in possession of the truck 
a t  the time the pipe was found loaded thereon or on the preceding night 
except such const~uctive possession as arises from the fact that  he was 
the owner of the car. S. c. Simms, 208 N. C., 459, 181 S.  E., 269. The 
presumption that  arises from the possession of stolen property does not 
exist against the defendant. 

That  the defendant owned the truck and that  he waited several days 
after discovering that  the police had it in their possession without claim- 
ing it and without reporting its loss, which he admits he discovered 
during the day the pipe was found, and the further fact that  he could 
not be found a t  home for seJeral days after  his truck had been seized by 
the officers, may raise in the mind of the average person a strong sus- 
picion that  the defendant is the offending party. This, however, is not 
sufficient. The evidence is wholly circumstantial. To convict upon this 
type of evidence all the circumstances proved must be consistent with 
each other, consistent with the hypothesis that  accused is guilty, and a t  
the same time inconsistent with the hypothesis that  he is innocent and 
with every other rational hypothesis except that  of guilt. Only when 
the evidence considered in the light most favorable to the State excludes 
any reasonable hypothesis except that  of guilt and the circumstances are 
inexplicable on the theory of innocence is a conviction warranted. S. v. 
Madden, 212 N. C., 56, 192 S. E., 859, and cases there cited. When the 
circumstances taken together are as compatible with innocence as with 
guilt there arises a reasonable doubt and i t  is the duty of the jury to 
adopt the hypothesis of innocence even though that  of gu  It is the more 
probable. S. v. Madden, supm. 

The circumstantial evidence offered against the defendant, vie\ved in 
the light most favorable to the State, is insufficient to support his con- 
viction. The motion to dismiss should have been allowed. 

Reversed. 

MRS. JOHN BECK r. LESINGTOK COCA-COLA BOTTLING COMPANY. 

(Filed 14 Dec>enlber, 1938.) 

1. Pleadings § 26- 
When a bill of particulars is ordered and furnished, the evidence offered 

a t  the trial must be confined to items therein specified. 
2. Food § 15- 

When plaintiff, in compliance with order of court, furnishes a bill of 
particulars as to other occasions when deleterious substances were found 
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in drinks bottled by defendant, it  is prejudicial error to admit over objec- 
tion evidence of "other occurrences" a t  variance with the bill of par- 
ticulars. 

3. Appeal and Error 5 41- 
When a new trial is awarded on appeal, other exceptions relating to 

matters not likely to occur on the subsequent hearing need not be con- 
sidered. 

4. Food § 14--Complaint in this action to recover for injuries from dele- 
terious substances in bottled drink held sufficient as against demuwer. 

The complaint in this action alleging injury to plaintiff resulting from 
deleterious substances in a soft drink which had been bottled by defend- 
ant, that defendant was negligent in regard thereto, and that deleterious 
substances had been found in other drinks bottled by defendant a t  about 
the same time, is held sufficient to state a cause of action. 

APPEAL by defendant from Olive ,  Special  J u d g e ,  at  April Term, 1938, 
of DAVIDSON. 

Civil action to recover damages for injuries resulting from alleged 
actionable negligence. 

Plaintiff alleges that  on or about 18  July,  1937, she and her husband 
purchased from J. W. Martin, proprietor of Hil l  Side Inn ,  near Lexing- 
ton, two bottles of Coca-Cola which had been bottled, sold and delivered 
by the defendant to said Martin for market;  that  she drank from one of 
the bottles and, as a result of drinking therefrom, she became violently 
sick and suffered in jury;  that  she discovered in the bottom of the bottle 
'(a badly decomposed bottle cap, made of metal, mucilage and cork with 
paint on the top thereof; that  same had corroded and . . . had 
saturated the contents of said bottle with poisonous deleterious matter"; 
that  her injuries "were due to the negligence and want of care on the 
part  of the defendant" i n  manner specifically set for th ;  and that  on other 
occasions about the same time, both before and since, the defendant 
negligently "permitted foreign substance, dangerous and insanitary, to 
be bottled and sold a t  its plant without proper inspection, and negligently 
placed upon the market among its retail dealers in Lexington and 
vicinity . . ." 

Defendant denied the material allegations of plaintiff. 
Upon motion of defendant and on order of the court, C. S., 534, plain- 

tiff filed a bill of particulars as to the instances before and since 18 July,  
1937, in which she contends that  defendant negligently bottled and 
placed upon the market drinks containing deleterious substances. 

On  the tr ial  below there was verdict for plaintiff. From judgment 
thereon, defendant appeals to the Supreme Court and assigns error. 

S. E. R a p e r  and Ph i l l ips  & B o w e r  for plaint i f f ,  appellee. 
D o n  -4. W a l s e r  for de fendan t ,  appel lant .  
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WIXBORXE, J. I s  i t  proper to admit evidence a t  variance with the 
bill of particulars filed? The uniform decisions of his Court say 
"No." 

When a bill of particulars is ordered and furnished, the evidence 
offered a t  the trial must be confined to items therein specified. S. 1;. 

Wadford, 194 N .  C., 336, 139 S. E., 608; Gore v. It ilmingfon, 194 
h'. C., 450, 140 S. E., 71; IIam v. Sorzcood, 196 S.  C., 762, 147 S. E. ,  
291; Gruber v. Ewbanks, 199 N .  C!., 335, 1 5 i  S. E., 3 1 8 ,  S. v. Len, 203 
N .  C., 13, 164 S. E., 737; S. v. Ecerhardf, 203 N .  C., 610, 166 S. E., 
738; Pemberfon v. Greensboro, 205 N. C., 509, 172 S. E., 196; Sacage 
v. Cuwin,  207 K. C., 222, 176 S. E., 569; S. 1 % .  Williams, 211 S.  C., 569, 
190 S. E., 898. 

Over the objection of defendant, the tr ial  court admitted evidence of 
"other occurrences" which varied from the bill of particulars filed by 
plaintiff-especially with respect to the Stella Yount purchase. In this 
there is prejudicial error. 

As there must be a new trial, other exceptions need not now be con- 
sidered as the matters to which objection is taken may not then recur. 

Demurrer, ore tewus, made in this Court by defendant is overruled. 
When liberally construed, the complaint alleges facts s~fficient to con- 
stitute a cause of action. 

Fo r  error specified, let there be a 
New trial. 

STATE v. GEORGE HUGGISS. 

(Filed 14 December, 1935.) 

Automobiles § %&-Evidence held sufficient to be subniirted to jury on 
Issue of culpable negligence in operation of automobile. 

The evidence tended to show that defendant operated an automobile on 
a State Highway a t  an excessire speed, and strnrli two pedestrians who 
were standing on the edge of a ditch beside the highwa~ in the light of 
a filling station so that they could hare bee11 seen for a distance of forty 
to one hundred yards, resulting in the death of one of the pedestrians, 
that the highway a t  the scene of the accident was straight, and that after 
striking the pedestrians, the automobile ran a total distance of seventy 
steps with its right wheels in the ditch before getting back on the high- 
way and stopping. Held: The evidence permits the inference that the 
automobile was being operated by defendant recklessly and in willful or 
wanton disregard of the rights and safety of others, and in a manner 
likely to endanger the life of the deceased, and was prope-ly submitted to 
the jury in this manslaughter prosecution on the issue of culpable negli- 
gence. 
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APPEAL by defendant from S inc la i r ,  J., a t  April Term, 1938, of 
R o s ~ s o x .  S o  error. 

Defendant was conrieted of involuntary manslaugllter, resulting from 
negligent operation of an automobile. 

From judgment imposing prison senteiicc, defendant appealed. 

Ll t to rncy -Genera l  M c M u l l n n  and  d,ssistclnt A t to rneys -Gencrn l  B r u f o n  
a n d  l r e f f n c h  for f h e  Sinfe. 

I". E r f e l  Car l y l e  nnd  X c L e u n  (e. S f a c y  for d ~ f e n d n n t .  

DEVIX, J .  Defendant's principal assignment of error is based on the 
denial by the court below of his motion for judgment as of nonsuit. 

Tlie eridence tended to show that  the deceased, in company with two 
other men, was standing near a gasoline filling station on the highway 
near St. Pauls, S o r t h  Carolina. The highway was forty feet wide and 
straight. I t  n.as after dark and the filling station was lighted, the lights 
shining out into the road. The three men were "standing in the edge 
of the drain ditch," or as another witneqs expressed it, "on the edge of 
the highway on thc slant of the ditch," when, without warning, they 
were struck by an automobile that  nen t  by running r c ry  fast, and the 
deceased v a s  killed and another person standing by him was seriously 
injured. I t  x a s  testified that  the automobile, after striking the other - 
person and the deceased, ran  a total distance of seventy steps in the drain 
ditch before getting back on the highway. S o  other rehiele was passing 
and no other person was on the high~vay a t  the time. The lights from 
the filling station were sufficiently bright to light the road and to reveal 
the presence of the men on tlle side of the highway from a distance of 
forty to one hundred yards. There was evidence that  tlie automobile 
was being driven on this occasion by the defendant. 

Considering this evidence, under the established rule, in the light most 
f a ~ o r a b l e  to the State, i t  is avparent that there was sufficient evidence 

A A 

to be subniitted to the jury that  the death of the deceased proximately 
resulted from the culpable negligence of the defendant. The clearly 
observable position of the deceased on the edge of the drain ditch, in the 
light from the adjacent filling station, a t  the time he was struck and 
killed by the speeding automobile, and the unslackened continuance of 
the automobile with the right wheels in the ditch, without stopping, for  
a considerable distance, would seen1 to permit the inference that  the 
automobile was being operated by tlie defendant recklessly and in willful 
or  wanton disregard of the rights and safety of others, and in a manner 
likely to endanger the life of the deceased. 

I n  S. v. R o u n f r e e ,  181 K. C., 635 ,  106 S. E., 669, i t  mas said:  '(The 
degree of negligence necessary to he shown on an indictment for man- 
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slaughter, where an  unintentional killing is established, is such reckless- 
ness or carelessness as is incompatible with a proper regard for human 
life. S. v. Gash, 177 N. C., 595; S. v. H c l v e r ,  175 N C., 761; S.  v. 
Tanliersley, 172 N .  C., 955. The negligenee must be something more 
than is required on the tr ial  of an  issue in a civil action, but i t  is suffi- 
cient to carry the case to the jury in a criminal prosecution where i t  
reasonably appeared that  death or great bodily harm was likely to occur. 
S. v. Gray ,  180 N. C., 697. A want of due care or a failure to observe 
the rule of the prudent man, which proximately produces an  injury, will 
render one liable for damages in a civil action, while culpable negligence, 
under the criminal law, is such recklessness or carelessntss, resulting in 
injury or death, as imports a thoughtless disregard of consequences or a 
heedless indifference to the safety and rights of others. S. v. Goetz, 83 
Conn., 437, 30 L. R. A. (N. S.), 458." S. o. Durham,  201 N .  C., 724, 
161 S. E., 398; S. v. Cope, 204 N .  C., 28, 167 S. E., 456, 

The exception to the judge's charge cannot be sustained. Considered 
in its entirety, the charge seems to have stated the applicable rules of law 
substantially in accord with the decisions of this Court. 

I n  the tr ial  we find 
N o  error. 

ELIZABETH DUKE, BY HER NEXT FRIEXD, HAYW0013 DUKE,  v. 
C R I P P L E D  CI-IILDIIEN'S CO31MISSIOS, IIUC. 

(Filed 14  December, 1938.) 

1. Segligence § 18- 
In an action for negligent injury, evidence that defendant has liability 

insurance, or "has nlade arrangements to pay all judgments that might 
be rendered against it  on account of negligence," is ordinarily incompetent. 

2. Pleadings § 29: Hospitals 9 6-Held: Allegations should have been 
stricken out, since evidence in support thereof is incompetent. 

In this action to recover for alleged negligent treatrient received by 
plaintiff while a patient in defendant hospital, the complaint alleged that 
a recovery would not impair trust property held by defendant for chari- 
table purposes and that defendant had special arrangements to pay all 
judgments rendered against it on account of negligence. The complaint 
did not allege that defendant is claiming immunity by reason of being a 
chnritable institution, or even that defendant is a charitable institution. 
Held: Evidence in support of the allegations in regard to arrangements 
for payment of tort liability mould not be competent, and the allegations 
should have been stricken out on motion aptly made as being irrelevant, 
immaterial and prejudicial. C. S., 537. 
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DUKE v. CHILDREN'S Cox. 

APPEAL by the defendant from H i l l ,  Spec ia l  J u d g e ,  a t  September 
Term, 1938, of GUILFORD. 

F r a z i e r  & F r a z i e r  for p l a i n t i f ,  appel lee .  
Smifh, W h a r f o n  &? B u d g i n s  for  d e f e n d a n t ,  appe l lan t .  

SCHEXCK, J. The plaintiff, a minor suing by her next friend, alleges 
that while a patient in a children's hospital maintained and operated 
by the defendant she was injured by the negligence of the defendant and 
its agents. 

Paragraph 13 of the complaint is as follows: "13. That  the plaintiff 
is informed, believes and alleges that a recovery in this suit will not 
impair or diminish the trust properly in the hands of said corporation 
donated for charitable uses, and said plaintiff is informed, believes and 
alleges that the defendant has made special arrangements to pay any and 
all judgments that might be rendered against i t  on account of its negli- 
gence or the negligence of its servants and agents." 

Before time for answering expired the defendant lodged motion that 
paragraph 13 "be stricken from said complaint for that and in that the 
same constitutes improper pleading, is immaterial, irrelevant and preju- 
dicial." C. S., 537. 

The motion was denied and defendant reserved exception and appealed 
to the Supreme Court, assigning as error the denial by the court of its 
motion to strike. 

I t  has been repeatedly held by this Court that in an  action for dam- 
ages for a personal injury evidence that  the defendant's liability for the 
act complained of has been insured by a third person, is ordinarily 
incompetent. L y f f o n  v. M f g .  Co., 157 N .  C., 331; L u f t r e l l  v. H n r d i n ,  
193 S.  C., 266 (269)) and cases there cited; S c o t t  v. B r y a n ,  210 N. C., 
478, and eases there cited. 

By  the same token that evidence that  the defendant is insured in a 
casualty company is incompetent, evidence that "the defendant has made 
special arrangements to pay any and all judgments that  might be ren- 
dered against it on account of its negligence or the negligence of its 
servants and agents" is incompetent-both are ('entirely foreign to the 
issues raised by the pleadings." L y f t o n  v. i l f f g .  Co., s u p r a ,  and other 
cases cited. 

Inasmuch as evidence in support of the allegation in paragraph 13 of 
the complaint would be inadmissible, it follows, under the decisions of 
this Court, that  such allegations in the complaint should be stricken as 
irrelevant, immaterial and prejudicial. "It is readily conceded that 
nothing ought to be in a complaint, or remain there orer objection, which 
is not competent to be shown on the hearing. C. S., 506; 21 R. C. L., 
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452." Pemberton v. Greensboro, 203 K. C., 514. "0:i a motion to 
strike out, the test of relevancy of a pleading is the right of the pleader 
to present the facts to which the allegation relates i n  the evidence upon 
the trial." Trust Co. v. Dunlop, ante, 196. 

I t  should be noted that  the complaint does not allege that  the defend- 
ant  is claiming any immunity from liability for its torts hy reason of its 
being a charitable institution-nor even that  
ble institution. 

The order of the Superior Court denying 
ant  is 

Reversed. 

the defendant is a charita- 

the motion of the defend- 

RALPH WILLIAMS, BY HIS KEXT FRIEXI), hlRS. ALMA WILLIAMS, r. 
MRS. J. K. BUST.  

(Filed 14  December, 1938.) 

1. dutolnobiles § lSh: Trial 5 30- 
Where there is no evidence that the accident in suit occurred in a busi- 

ness district it  is error for the court, in its instructions to the jury, to 
read the statutory speed restrictions applicable to business districts. 

2. n i a I  5 29bAppl icabi l i ty  of statute is question of law for the court. 
Whether a given statute is applicable to the controversy is a question 

of law for the court, and an instruction that the applicability of the 
statute was a matter for the jury is error, it  being the function of the 
court to tell the jury what facts must exist to make the statute appli- 
cable as a matter of law. 

APPEAL by defendant from Olive, Special Judge, a t  J u n e  Term, 1938, 
of WAKE. New trial. 

Douglass & Douglass and Thos. W .  Ru,@n for plaintiff, appellee. 
Smith, Leach & Anderson and Gavin & Jackson for defendant, appel- 

lant. 

SCHENCR, J. This is an  action to recover damages for personal inju- 
ries to the plaintiff alleged to have been proximately caused by the negli- 
gence of the defendant. 

The plaintiff, a minor twelve years of age, contends that  he was stand- 
ing on the dir t  shoulder of U. S. Highway No. 1 within one or two feet 
of the cement paven~ent and that  the defendant drove her automobile on 
said highway a t  an  unlawful rate of speed and failed to keep a proper 
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lookout and r an  her said automobile upon and against the plaintiff, 
thereby causing his injuries. 

The defendant denies that  she was driving her automobile on said 
highway a t  an  unlawful rate of speed or that  she failed to keep a proper 
lookout, and contends that  as she was pasbing the plaintiff her car was 
on the right side of the cement pavement and the plaintiff was standing 
on' the dir t  shoulder thereof, and that  he ran  or fell into the right side 
of her automobile, and was injured. 

The defendant reserved exception to the following excerpt from the 
charge of the court : 

"Gentlemen, the court will read certain statutes regarding the opera- 
tion of automobiles that  you can apply to the evidence in  this case and 
as to whether or not you think they apply in this case is a matter for 
you. 'No person shall drive a vehicle on a highway a t  a speed greater 
than is reasonable and prudent under the conditions then existing. 
Where no special hazard exists, the following speeds shall be lawful, 
but any speed in excess of said limits shall be prima facie  evidence 
that  the speed is not reasonable or prudent and that  i t  is unlawful: 
Twenty miles per hour in any business district.' " 

There is neither allegation nor evidence that  the defendant's car struck 
the plaintiff while in a business district. The only mention of a busi- 
ness district is by the plaintiff's witness Morgan, who testified: "The 
place where the boy was struck was in the town of Apex. The business 
section of Apex was in sight. H e  was hit in the residential section.'' 

This exception must be sustained. Farrow v. White, 212 N. C., 376. 
It would likewise seem that  his Honor mas in error when he told the 

jury "as to whether or not you think they (the statutes read) apply in 
this case is a matter for you." The question as to whether the statutes 
apply is rather a question of law for the court than a question of fact for 
the jury. I t  is the function of the court to tell the jury what facts must 
exist to make the statutes applicable as a matter of law, and for the jury 
to say whether they find that  such facts exist. The  act from which the 
court read, namely, Public Laws 1927, chapter 145, as amended by 
Public L a m  1935, chapter 311, prescribes the meaning of "Business 
District." The court failed to instruct the jury in accord therewith. 

F o r  the error assigned there must be a 
New trial. 
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STATE v. J. H. JULIAX. 

(Filed 14 December, 1938.) 

1. Statutes § &When statute does not define the act prohibited, the defi- 
ciency may not be supplied by judicial intcrpretalion. 

Ch. 86, sec. 11. Public Laws of 1937, providing that "Any person. . . . 
not being duly licensed to engage in tile contracting in this State as pro- 
vided for in this act. . . . shall be guilty of a misdemeanor," fails to 
define the acts prohibited, the doing of which should constitute a misde- 
meanor, and the fatal deficiency may not bcl supplied by judicial inter- 
polation of words to constitute a criminal offense. 

2. Criminal Law § 5& 

When the statute under which defendant is charged fails to define a 
criminal offense, defendant's motion in  arrest of judgment in the Supreme 
Court must be allowed. 

APPEAL by defendant from Phil l ips ,  J., at  August T,?rm, 1938, of 
GUILFORD. Judgment arrested. 

The defendant was charged with violation of certain provisions of 
chapter 86, Public Laws of 1937, creating a licensing boarcl for  tile con- 
tractors. The jury returned verdict of guilty, and from judgment in 
accord therewith defendant appealed. 

Attorney-General Mcll ful lan and Assistant S.ttorneys-Glvm-al Bru ton  
and W e f t a c h  for the S t a f e .  

T .  J .  Gold and J .  F .  Flowers, amici  curice. 
Wnlser  & W r i g h t  for defcndanf .  

DEVIN, J. The defendant entered in this Court motion in  arrest of 
judgn~ent, on the ground that  the statute under which defendant was 
tried fails to set out a criminal offense. S. I ) .  Lumber  Co., 109 N .  C., 
860, 13  S. E., 719 ; Rule 21. 

The material portion of the statute under which the criminal charge 
against the defendant was laid is as follows: "Sec. 11. Any person, 
firm or corporation not being duly licensed to engage in  tile contracting 
in this State as provided for in this act, . . . shall be guilty of 
misdemeanor." 

I t  is apparent that  the acts, the doing of which shall constitute a miu- 
demeanor, are not.set out. N o  criminal offense is stated. 

It is contended, however, that  in the interpretation of the statute, and 
the ascertainment of the legislative intent, words should Ele supplied to 
define the acts to be prohibited, but the court has no power to determine 
what acts or omissions, if any, the General Assembly i n t e ~ d e d  to make 
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unlawful, i n  the absence of an  expression of the legislative d l  i n  the 
language used. Nor  was anything said in S. v. Humphr~y,  210 N .  C., 
406, 186 S. E., 473, which may be held as authority for the interpolation 
of words to constitute a criminal offense when none is set out i n  the 
statute. The defendant cannot be held to answer a criminal charge 
when no certain act is made unlawful. The motion in  arrest of judg- 
ment must be allowed. 

This disposition of the case renders i t  unnecessary to consider on this 
record the question debated as to the constitutionality of the act and the 
validity of certain of its provisions. I n  re Parker, 209 N .  C., 693, 184 
S. E., 532; S. v. Ellis, 210 N. C., 166, 185 S. E., 663; Ex parte Levitt, 
302 U. S., 633. S.  v. Lueders, ante, 558. 

Judgment arrested. 

STA4TE v. BAT DEJOURNETTE, KATE DEJOURNETTE AND ELMER 
WILLIAMS. 

(Filed 14 December, 1938.) 

1. Criminal Law 9 77d- 
The Supreme Court can judicially know only what appears from the 

record. 
2. Criminal Law 9 8lb- 

When i t  cannot be determined from the record that the instructions 
excepted to are prejudicial, the record failing to show how the homicide 
occurred or what the evidence was, the exceptions cannot be sustained, 
appellant having failed to show reversible error. 

APPEAL by defendant Ba t  DeJournette from Pless, J., a t  May Term, 
1938, of GUILFORD. 

Criminal prosecution, tried upon indictment charging Bat  DeJour-  
nette, his wife, Kate DeJournette, and Elmer Williams with the murder 
of one Garland Mangum. 

Upon the call of the case for trial, Elmer Williams tendered a plea of 
'(guilty of accessory before the fact to murder in the first degree," which 
plea was accepted by the State. The  defendants Bat  DeJournette and 
Kate  DeJournette pleaded not guilty, and were tried by a jury. 

Verdict: Bat  DeJournette, "guilty of murder in the first degree as 
charged in  the bill of indictment"; Kate DeJournette, "guilty accessory 
after the fact of murder i n  the first degree." 

Judgment as to Bat  DeJournette: Death by asphyxiation. 
The defendant Bat  DeJournette appeals, assigning errors. 
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A f f o r n e y - G e n e r a l  X c X ~ r l l n n  nntI d s s i s f a t t t  d f f o r n e y s - ( T e n e r a 1  B r u t o n  
and  I l ' e t f ach  for  the S1tzfe. 

Spet lccr  B. A d a m  and BrooX.s, J I c L c ~ r d o n  cC. I Io ldcrncss  f o r  d e f e n d a ~ ~ t ,  
appe l lan t .  

STACY, C. J. The transcript consists of the record proper, the charge 
of the court, and a number of escrptions to the charge. This is agreed 
to as the case on appeal. S.  c. Dee ,  a n f e ,  509. Nothing else appears 
on the record. S. v. Ross, 193 K. C., 25, 136 S. E., 193. 

With no knovledge of how the homicide occur rd  or what the evidence 
was-and this is a matter we can know judicially only from the record- 
we cannot say the instructions conlplained of' are prejudicial or hurtful, 
even if' theoretically they appear to be slightly erroneous in some par- 
ticulars. 

N o  reversible error having been shown, the verdict and judgment will 
be upheld. 

KO error. 

MRS. KATHERINE ELIZABETH SAMMONS v. STEVE I'ASUL, TRADING 
AN]) DOING B u s ~ s r s s  AS STEVE'S RES'I'AURANT, an-u AUSTIN S. 
GODWIN. 

(Filed 14  December, 1938.) 

1. Innkeepers 3 4- 

C:omplaint alleging unprovoked, lascivious assault by 'customer in res- 
taurant on plaintiff' waitress l teld not to state cause of action against 
defendant proprietor. 

2. Assaul ts  g 6 
Complaint alleging unprovoked, lascirious assault by mstomer in res- 

taurant on plaintiff waitress Acid to state cause of ac-ion against the 
customer. 

APPICAL by defendants from S i n k ,  J., a t  Regular October Term, 1938, 
of Reversed as to Steve Fasul;  affirmed as to Austin S. 
Godwin. 

This is an  action brought by plaintiff against defendants alleging tha t  
she was hired by Steve Fasul to serve as a waitress in defendant Steve 
Fasul's restaurant, and he mas negligent i n  not using due care to pro- 
vide for her a safe place to work. That  while working in the restaurant 
plaintiff alleges: "That on the night of July  3, 1938, while this plaintiff 
was engaged in her employment as aforesaid, she was called upon to 
serve a table whereat the defendant Austin S. Godnin and others were 
seated; that  as she mas serving said table in the regular course of her 
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employment, the defendant Alnstin S. Godmin, who was in an intoxicated 
condition, in an insulting, lascivious and horrible manner asked this 
plaintiff, 'Have you anything else good you wish to give a v a y  ?'; that  
this plaintiff becnme highly insulted a i d  offended by the improper re- 
mark of the defendant *lustin S. Godwin but, ner-ertheless, she continued 
about her duties and ignored said remark, whereupon the defendant 
Austin S. Godwin repeated the remark and so that there should he no 
mistake in the insulting import of his words, he reached out and placed 
his hand upon the thigh or buttock of this plaintiff and pinched or 
saueezed her i n  an  insulting manner. That  the act of the defendant " 
Austin S. Godwin was an  assault upon the person of this plaintiff, who 
is a respectable married woman living with her husband and fire-year- 
old daughter. That  when the defendant Austin S. Godwin iiisulted and 
assaulted this plaintiff as hereinbefore alleged, she became greatly ein- 
barrassed and mortified to such an  extent that  she lost control of her 
self-possession, and with an  utter disregard of the consequences and 
without thought for her future employment with the defendant Steve 
Fasul, she then alld there slapped the defendant ,lustin S. Godwin and 
left the vicinity of the booth occupied by said defendant." Plaintiff 
alleged damage. 

I n  the court below the defendants demurred to the complaint. The 
court below overruled the demurrer and defendants assigned error and 
appealed to the Supreme Court. 

N a c R a e  d l l lacRae f o r  plaintif f .  
13. C. Blackwel l  for defendants .  

PER CURIABI. 3 s  to Steve Fasul we think the demurrer should have 
been sustained. The facts alleged in  the complaint as to him do not 
constitute a cause of action. As to -iustin S. Godwin, the facts do con- 
stitute a cause of action. 

Re~rersed as to Steve Fasul. 
Affirmed as to Austin S. Godwin. 

STATE v. LUCIEN EPPS a m  MATTHEW EPPS. 

(Filed 14 December, 1938. ) 

Larceny # 7 :  Receiving Stolen Goods 6- 

Circumstantial evidence of appealing defendants' guilt of larceny and 
receiving fertilizer of a certain brand hr ld  to raise only a strong sus- 
picion of guilt, and was insufficient to be aubmitted to the jury. 
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APPEAL by defendants from Sinclair, J., at  April Term, 1938, of 
R o n ~ s o ~ .  Reversed. 

The defendants were indicted, with Neil1 Goins, f o n  larceny and 
receiving of a number of bags of fertilizer, the property of J. B. Mc- 
Callum. A11 three were convicted of the offenses charged, and Lucien 
Epps and Matthew Epps  appealed. 

The evidence was to the effect that  McCallum had bought about 800 
bags of fertilizer, the larger part  of which he had distributed to several 
farms. Eight bags of the fertilizer sent to a farm, on which a tenant 
named Jordan was manager, were missing. Fertilizer was also missed 
from another farm. 

Jordan testified that  the fertilizer was 4-7-5, and identified bags 
exhibited to him as being similar to those in which the fertilizer was 
packed. The bags had ('cotton fertilizer" written 011 them and had the 
same brand. The fertilizer was kept under a shed, about thir ty yards 
from the road. 

On the morning of 1 May witness discovered eight sacks were gone. 
Officers tracked an  automobile, from the imprint of its tires on the road, 
to the premises of Will Goins, a defendant, and found a car having tires 
similar to those making the imprints they had followed parked in Goins' 
yard, and i t  was identified as Goins' car. 

At some point on the route there was evidence that the lGoins car had 
stopped. There were marks from which witnwses inferred the load had 
been transferred, partly at least, to another car. B n  attempt to  trace 
the tracks of another car as possibly the one to which the fertilizer was 
transferred failed. 

About a week afterward a witness for the State went to the home of 
Matthew Epps, and saw Matthew putting out fertilizer. H e  had ten 
bags in the field. I t  was branded as made by the Maxton Oil & Ferti- 
lizer Company-"MOFC0"-and mas 4-7-5 fertilizer. 'The fertilizer 
was being put on the farm of Lucien Epps by his son M,ltthew. Pro- 
curing a search warrant, witness later searched the premises, found one 
bag of hIOFCO on the porch, with a small amount of fertilizer in it. 
I n  the loft of the house were found eight fertilizer bags that  had been 
washed. These mere exhibited in court, and mere branded 4-7-5 MOFCO. 
Matthew said he got the fertilizer from his father, Lucien Epps. Lucien, 
in turn, stated that he got i t  from TV. L. Biggs, at  Johns Station; said 
he might have gotten some from &Rae Company, a t  Maxton. 

Biggs testified he sold fertilizer to Lucien Egps, but not of that brand. 
J. G. Purcell, of the McRae Company, said his compan,y gave orders 

to the Oil Company to supply its customers, but had given,none for the 
defendants. H e  gave a list of these orders, in which the names of none 
of the defendants appear. 
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There was further evidence of a like nature in an apparent attempt 
to trace all the fertilizer sold under this brand, so as to exclude the possi- 
bility that  defendants had come by the fertilizer in a legitimate way. 

The defendants moved for judgment of nonsuit, which was denied. 
From the judgment upon the verdict, Lucien Epps  and Matthew Epps  
appealed. 

Attorney-General  X c N u l l a n  and  Assis tant  At torneys-General  B r u t o n  
and  K e f f a c h  for the  S ta te .  

J .  E. Carpen ter  for defendants ,  appellants.  

PER CCRIAM. The evidence does no more than raise a strong sus- 
picion of guilt as to appellants and is insufficient to go to the jury. The 
motion for nonsuit should have been allowed, and the judgment is 

Reversed. 

STATE v. JAJIES CRAPTON. 

(Filed 14 December, 1938.) 

Automobiles § 31: Criminal Law a 56-Speed in excess of statutory maxi- 
mum is merely prima facie evidence that speed is unlawful. 

A warrant charging merely that defendant operated his automobile a t  a 
designated speed in excess of the maximum prescribed by statute and 
the applicable municipal ordinance, charges no criminal offense, and de- 
fendant's motion in arrest of judgment should be allowed, since under the 
provisions of the statutes such speed constitutes merely prima facie evi- 
dence that the speed is unlawful. Public Laws of 1035, ch. 311, sec. 
2 (a ) ,  ( b ) ,  (g ) .  

APPEAL by defendant from Phil l ips ,  J., at  August Criminal Term, 
1938, of GUILFORD. Reversed. 

The defendant was tried and convicted in the municipal court of the 
city of Greensboro under a warrant  which charged that  the defendant 
"within the corporate limits of the city of Greensboro, within one mile 
of the corporate limits of the city of Greensboro, did unlawfully, will- 
fully operate an autonlobile on Church Street a t  a rate of 45 miles per 
hour, against the statute in  such case made and provided, and against 
the peace and dignity of the State and in  violation of city ordinance, 
section ." From judgment pronounced thereon the defendant ap- 
pealed to the Superior Court. On the trial below the jury returned a 
verdict of "guilty." 
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Upon the coming in of the verdict defendant moved for arrest of judg- 
ment for that  the warrant did not sufficiently charge the defendant with 
the coinmission of any criminal offense. The motion was denied and 
the defendant excepted. Judgment was pronounced on the verdict and 
the defendant excepted and appealed. 

Attorney-General  iVlcilfullan and A s s i s f a n f  A f forneys -~"rnera l  B r u f o n  
rrnd W e t t a c h  for the  S ta te .  

0. TV. D u k e  for de fendan t ,  appel lant .  

PER CURIAX. The warrant charges the defendant with no criminal 
offense. I t  merely charges the commission of an  act which, if estab- 
lished, constitutes p r i m a  facie evidence of an  offense. Public Laws 1935, 
ch. 311, sec. 2 ( a ) ,  (b) .  The ordinance of the city of Greensboro 
offered in evidence as it relates to this case has no effect other than to 
increase the pr ima  facie speed limit within the corporate limits of 
Greensboro on the streets designated to thirty miles per hour. Public 
Laws 1935, ch. 311, see. 2, subsec. (g). 

There was error in the refusal of the court to grant the defendant's 
motion in  arrest of judgment. 

Reversed. 

G.  W. SCOTT, ADMIXISTRATOR OF MARY RUTH SCOTT, DECE:ASED, V. SWIFT 
& COAlPAR'Y A N D  K. &I. BAIIR'ES, R. R. PITTXIAN AND 11. C. PITTMAN, 
TRADISG A S D  DOING BUSINESS UXDER T H E  FIRM KAME O F  R. R. BARNES 
COJIPAST, 

and 
JIILDRED SCOTT, BY HER XEXT FRIESD, G .  IF'. SCOTT, r. SWIFT &- COM- 

PANY AND K. ;\I. BARSES, R. R. PITTJlriN AND H. C. PITTRIAN, TRAD- 
ING AND DOISC BCSINESS UNDER THE FIRM ~ A M E  O F  I t .  R. BBRSES 
COJIPAR'T, 

and 
G.  TV. SCOTT r. SWIFT R: COMPANY A X D  K. M. BARXES, R,. R. PITTMAN, 

ASD H. C. PITTMAN, TRADING A N D  DOISG BUSI~TESS UNDER THE FIRM 
NAME OF R. R. BARR'ES COJIPAST, 

and 
MRS. OPHELIA SCOTT V. S I V I ~ T  &- COMPANY AND K. nr. BARNES, R. R. 

PIl'T,\IA?; AND 13. C. PITTXIAN, TRADING ASD DOING E:USINESS UNDER 
THE FIRM NAME OF R. R. BARNES COMPASP. 

(Filed 14 December, 1938. ) 

Appeal and Error 5 38- 
The burden is on appellant to make error clearly appl?ar, as the pre- 

sumption is against him. 
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,IFPEAL by defendant Swift 8: Company from Bpenrs,  J.,  and a jury, 
a t  May Term, 1935, of R o n ~ s o s .  xo error. 

This is a civil action brought by plaintiffs against defendant Swift & 
Company for actionable negligence to recover damages for s e l h g  
(through R. R. Barnes Company) poisonous, unwholesome and delete- 
rious sausage for human consumption, the eating of which caused plain- 
tiffs to become riolently ill and causing the death of Mary Ruth  Scott. 

The allegation was that  the illness and death were proximately caused 
by the eating and consuming of the unwholesome and poisonous sausage 
negligently canned and placed on the market by the defendant. The  
defendant denied the material allegations of the complaint. The actions 
were consolidated for trial. A dismissal was suffered against the Barnes 
Company. 

The jury returned a verdict in favor of each of the plaintiffs. The 
court below rentlewd judgment on the ~ e r d i c t  in favor of each of the 
plaintiffs. The defendant made numerous exceptions and assignments of 
error and appealed to the Supreme Court. 

IT'. S. B r i t f ,  J .  C .  Kil1.9, a n d  X c L e a n  CC S f a c y  for p la in t i f f s .  
T'crrser, McIn f y re  (e. Hcrlry  f o r  S w i f f  if? C o m p a n y .  

PER CURIAJI. At  the close of plaintiffs' evidence and a t  the close of 
all the e~ idence  the defendant Swift & Company made motions in the 
court below for judgment as i n  case of nonsuit. C. S., 56i .  The court 
below overruled these motions and in this r e  can see no error. 

After reading the record and briefs and hearing the able arguments 
of the litigants, we can see no prejudicial or reversible error. I t  is well 
settled in this jurisdiction that  error will not be presumed, i t  must be 
affirmatively established. The appellant is required to show error and 
he must make it appear plainly, as the presumption is against him. 
The case was tried under nell  settled law in matters of this kind. There 
is no new or novel proposition of lam involved. 

I n  the judgment of the court below, we find 
h'o error. 
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BANK O F  R'ORTHBMPTOX v. TOWN O F  JACKSON A N D  MARYLAND 
CASUALTY COSIPANY. 

(Filed 4 January, 1939.) 

1. Assignments § 1- 
All ordinary business contracts are  assignable unless assignment is 

expressly prohibited by statute or is in contravention of public policy. 

2. Same-- 
A contract for money to become due in the future may be assigned. 

3. Assignments § 7- 
Whether a subsequent assignee who first gives notice to, and has the 

assignment accepted by, the debtor is entitled to priority over the prior 
assignee, must be determined upon the facts of each pa~t icu la r  case and 
by the terms of the contracts to which the parties have  greed. 

4. Same--Under facts of this case, second a s ~ i g n e e ,  who t b s t  gave notice 
t o  debtor, held entitled t o  priority over first assignee. 

A construction company, in its application for a surety bond for munici- 
pal construction, agreed that  upon default on the construction contract, 
or default on any other contract upon which the surety was liable, all 
payments due or to become due under the construction contract should 
be paid the surety. Subsequently, the construction company assigned to 
a banl; money due or to become due under the construction contract a s  
security for a loan which was used in the construction vuorlr. The bank 
gave the town noticc of the assignment, and the town accepted same, 
and inquiry by the banli failed to disclose the prior assignment to the 
surety. The construction contract in question was completed vithout 
default. This controversy is between the bank and the surety over the 
funds in the town's hands due the construction company after payment 
of a11 other claims. The surety claimed under its assignment upon the 
occurrence of a loss on another contract in an undetermined amount more 
than six months after the assignment to the bank. Held:  Under the facts 
of this case, the banli, which first gave notice to, and procured acceptance 
of its assignment by, the town, is entitled to preference. The fact that 
the surety mas not given notice of the assignment to the t ank  held imma- 
terial, since the construction contract in question having been completed 
without default or loss, no right of subrogation nor claim on account of 
default and loss could accrue to the surety. I t  further appeared that  
the contract between the town and the construction con-pany precluded 
assignment of sums due or to become due thereunder without the town's 
consent. 

5. Assignments 5 1-Contract i n  this case held t o  preclude assignment of ' nloney t o  become due  thereunder without approval of debtor. 
The contract between the municipality and the contractor for municipal 

construction provided that no right to any money or orders due or to 
become due under the contract should be asserted against the city by 
reason of any assignment of the contract, or any part thereof, unless 
such assignn~ent should hare  been authorized by the written consent of 
the city. Held:  The provision is sufficiently broad to corer assignrnellt 
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of the proceeds of the contract as well as assignment of any part of the 
contract for purposes of subcontracting, and the contract being the basis 
of all rights of the respective parties, such provision is binding on the 
surety notwithstanding prior agreements between the surety and the con- 
tractor in the application for the surety bond with respect to assignment 
of the proceeds of the contract to the surety. 

APPEAL by defendant Maryland Casualty Company from Burgwyn, J., 
a t  October Term, 1938, of HALIFAX. Affirmed. 

This was an  action to recover a fund in the hands of defendant town 
of Jackson, claimed by defendant Maryland Casualty Company, heard 
upon agreed statement of facts, the material portions of which mere 
incorporated in the judgment as follows: 

"1. That  (on the 9th day of March, 1936) the Town of Jackson 
entered into a contract with Lackawanna Construction Company for the 
construction of a water and sewerage system in  the Town of Jackson. 

"2. That  the Maryland Casualty Company became the surety upon a 
performance bond required by Lackawanna Construction Company and 
in the application for the bond of suretyship it took an  assignment from 
Lackawanna Construction Company of all sums due or to become due 
under said contract in the event there was a default on the Jackson job 
or any other job on which the Maryland Casualty Company was surety; 
that  neither the Maryland Casualty Company nor the Lackawanna Con- 
struction Company ever gare  notice to the Town of Jackson that  i t  had 
such an  assignment. 

"3. That  on the 25th day of January,  1937, the Lackawanna Con- 
struction Company applied to the Bank of Northampton for a loan of 
$5,000, the proceeds of which were to be used in  the construction of said 
water and sewerage system. The Bank of Sorthampton thereupon went 
to the proper Town authorities and made inquiry as to whether the 
Lackarvanna Construction Company had made any other or prior assign- 
ment of funds due or to become due i t  under said contract, and also made 
inquiry of said Lackawanna Construction Conipany and was informed 
by the T o ~ v n  that  it knew of none, and by the Lackawanna Construction 
Company that there was none. The T o n n  then consented to the assign- 
ment of funds due and to become due to Lackawanna Construction 
Company by the Lackawanna Construction Company to the Bank of 
Xorthampton and agreed that  i t  would pay to the Bank of Sor thampton 
all funds due or to become due the Lackawanna Construction Company 
under the contract herein referred to. The Bank of Northampton then 
made the loan. 

"4. The Lackawanna Construction Company in due season completed 
its contract with the Town of Jackson, the same being duly approved by 
the engineer of the Town of Jackson and was accepted by the Town of 
Jackson. 
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"5. That  Maryland Casualty Company, codefendant herein of the 
Tom-n of Jackson, lias not suffered and will not suffer any loss by reason 
of its coiltract of suretyship and all parties furnishing lsbor, material 
or  work on the Jackson job who have prorable claims against said job 
have been paid either by the Laclrawanna Construction Company or 
funds were turned over to Maryland Casualty Company sufficient to take 
care of same, l e a ~ i n g  a surplus of $5,600.00, which is the isubject of this 
action. 

"It is, therefore, ordered, considered and adjudged that  the plaintiff 
recorer of the Town of Jackson the sum of $5,000.00 with interest from 
the 22nd day of September, 1937, together with the costs 3f this action. 

"It is further ordered, considered and adjudged that  the Maryland 
Casualty Conipany is not entitled to any part of the funds now held by 
the T o x n  of Jackson, except that  which remains after the payment of 
the sum of $5,000.00 with interest and the costs herein and after this 
has been done the Maryland Casualty Company is entitled to the surplus 
and thc same is hereby awarded to it." 

The agreement entered into by the contractor for the assignment to 
the Casualty Company of sums to become due under the contract, con- 
tained in the application for surety bond made a t  the time of the execu- 
tion of the contract i n  March, 1936, referred to in the judgment, was in  
the following words : 

"In the event of claim or default under the bond herein applied for, 
or  in the event the undersigned shall fail to fulfill any of the obligations 
assumed under the said contract and bond, or in the event of claim or 
default in connection with any other former or subsequent bonds exe- 
cuted for us a t  our instance and request, all payments due or to become 
due under the contract corered by the bond herein appliec for, shall be 
paid to the company, and this covenant shall operate as an  assignment 
thereof and the residue, if any, after reimbursing the company aforesaid, 
shall be paid to the undersigned after all liability of the company has 
ceased to exist under the said bonds, and the company shall a t  its option 
be subrogated to all rights, properties and interest of the undersigned 
i n  said contract." 

The assignment by the contractor to plaintiff bank of sums due and 
to become due under the contract, as security for a loan of $5,000 for  
the purpose of carrying out the contract, was made after notice to and 
with the consent of the town and was dated 25 January,  1937. N o  
notice of this assignment was giren the Casualty Company. 

I t  was also agreed "that on or about 11 April, 1936, the Lacka~vanna 
Construction Company entered into two certain contracts with the Town 
of R i re r  Junction, Florida, for the construction of a water and sanitary 
sewerage system, and that  the Maryland Casualty Corn3any became 
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surety for the faithful performance of said contracts. . . . I t  is 
further agreed that  on 11 August, 1937, the Lackawanna Construction 
Company defaulted in its contracts with the Town of River Junction, 
Florida, and the Maryland Casualty Company has assumed to finish the 
work under said contracts and will suffer a loss on that  account." 

From judgment decreeing payment of the fund of $5,000 and interest 
to plaintiff bank, defendant Casualty Company appealed. 

G a y  CE M i d y e f t e  and Geo. C .  Green for plaint i f f ,  appellee. 
C'arr, J a m e s  cC. LcGrclnd for d e f e n d a n t  Mary land  Casua l t y  C o m p a n y ,  

appel lant .  

DEVIN, J. TWO parties claim the fund remaining in the hands of the 
town of Jackson after the completion of the contract for the installation 
of a water and sewerage system. One of those parties is the plaintiff 
Bank of Northampton, claiming by virtue of an  assignment to i t  by the 
contractor of sums due and to become due under the contract, as security 
for a loan for the purpose of carrying out the contract, made after 
notice to and xvith express consent of the town. The other party is the 
defendant Casualty Company, which claims by virtue of an  agreement 
by the contractor to assign sums to becon~e due under the contract, the 
agreement being contained in the original application by the contractor 
for the esecntion by the Casualty Conlpany of its surety bond for the 
faithful performance of its contract. S o  notice of this agreement to  
assign was given to the toun  or the plaintiff. The contract has been 
fully performed and all claims thereunder hare  been paid, but i t  is  
contended the agreement to assign contained in the contractor's applica- 
tion for bond covered not only any loss that  might accrue ander this 
contract, but also losses reculting from another contract of the con- 
tractor upon which the appellant was surety. 

The decision of the court is sought for the determination of the ques- 
tion as to which of these two parties is entitled to preference. The tr ial  
court ruled in favor of the plaintiff bank, and  the appeal of the defend- 
ant Casualty Company brings this ruling here for reriew. 

The assignment to the defendant, as contained in the clause in the 
application for bond, provided, in terms, that, in the event of default 
or failure of the contractor to fulfill any obligation under the contract, 
or in the erent of default i n  any other or subsequent bond executed by 
the Casualty Company for the contractor, all payments due or to 
become due under the contract should be paid to the company, and that  
this covenant should operate as an  assignment. 

The principle is firmly established in this jurisdiction that, unless 
expressly prohibited by statute or in contravention of some principle of 
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public policy, all ordinary business contracts are assignable, and that a 
contract for money to become due in the future may be assigned. 
Chemical Co. v. McNair,  139 N. C., 326, 51 S. E., 949; Trust  Co. v. 
Williams, 201 N.  C., 464, 160 S. E., 484; Fertilizer Works v. Newbern, 
210 N .  C., 9, 185 S. E., 471. ('The assignee of a part of a debt acquires 
in equity a right of action against the assignor." Trust  Co. v. Con- 
struction Co., 191 N .  C., 664. 

Assuming that the agreement contained in the application made by 
the contractor to the Casualty Company to become surety on the con- 
tractor's bond constituted an equitable assignment of sums thereafter to 
become due under the contract, this was without notice to the town. 
I t  further appears that thereafter the contractor executed an assignment 
of moneys due or to become due under the contract to the plaintiff bank 
as security for a loan for the purpose of securing money to carry out 
and cornplete the contract, and that this was done with notice to and by 
the express consent of the town. 

As affecting the right of priority between successive assignees, the 
question whether the fact that the subsequent assignee was the first to 
g i ~ e  notice of the assignment to the debtor entitles him to preference has 
been variously decided by the courts of other jurisdictionil, and different 
results have been reached, in the application of conflicting equitable 
principles to the facts, in determining whether the assignt:e first in point 
of time is prior in point of right, or whether the assignment is to be 
considered as imperfect until consummated by notice to the debtor. 

I n  4 Am. Jur., 313, it is said: "According to the weight of authority 
the assignee who first gives notice of his claim to the debtor is preferred, 
. . . unless he takes a later assignment with notice of the previous 
one." I n  Graham Paper Co. v. Pembroke, 44 L. R. A, 632 (Cal.), 
authorities are cited in support of the general proposition that, as 
between successive assignees of a chose in action, he will have the prefer- 
ence who first gives notice to the debtor, even if he b13 a subsequent 
assignee, provided that at the time of taking it he had no notice of prior 
assignment. And in the note in 31 A. L. R., 876, it is siaid the weight 
of authority supports this view. I n  the annotations under Haverstick 
v. Sheirich, 76 A. L. R., 917, many authorititls on the question of priori- 
ties between sureties on contractors' bond and assignees of money to 
become due under the contract are assembled, and the holdings in differ- 
ent jurisdictions noted. I t  is not deemed necessary here to analyze or 
distinguish these conflicting decisions. 

While the exact question here presented does not appear to have been 
considered by this Court, it would seem from the holding and the 
authorities cited in Bank v. McCanless, 199 N.  C., 360, 154 S. E., 621, 



N. C.] FALL TERM,  1938. 587 

and W a l l s f o n  v. Braswell,  54 N .  C., 137, that  effect would be given to 
the fact of notice to and acceptance of assignment by the debtor. Row- 
ever, each case must be considered in the light of the facts upon which 
it is based, and measured by the terms of the contracts by which the 
parties have agreed to be bound. El l i s  c. Amason ,  17 N .  C., 273; 
Ponton  v. G r i f i n ,  72 N. C., 368; Chemical Co. v. M c S a i r ,  139 N. C., 
326, 51 S. E., 949. 

I n  this case, however, there are three outstanding facts which tend to 
support the judgment of the court below in holding the equity of the 
plaintiff superior to that  of Casualty Company: 

1. The contractor completed its contract with the town, and the 
Casualty Company, surety, has not and will not suffer any loss by reason 
of its suretyship on this contract. And the fund in suit is the surplus 
remaining in the hands of the town after payment of all claims there- 
under. 

2. The money loaned the contractor by the bank, secured by assign- 
ment of funds due and to become due by the town under the contract, 
was for the purpose of enabling the contractor to complete the contract, 
thus to that  extent inuring to the benefit of the surety on the contractors' 
bond. 

3. The claim now made for the fund by the Casualty Company is 
based upon a loss, undetermined in amount, sustained by i t  by reason of 
its suretyship on a contract in the State of Florida, which occurred 
more than six months after the assignment to the plaintiff by the con- 
tractor in order to secure a loan for the purpose of enabling it to com- 
plete its contract with the town of Jackson. 

The plaintiff exercised proper caution and acted after full inquiry in 
taking the assignment from the contractor, and neither a t  that  time nor 
a t  any time thereafter was there default on this contract, or any liability 
imposed on the surety therefor, and the fact that  six months therefrom 
the Casualty Company suffered a loss on another contract in Florida 
ought not to deprive the plaintiff of its right to this fund. 

The fact that  the surety company was not given notice of the assign- 
ment to the plaintiff shonld not he held determinative, under the facts 
of this casc, since neither the right of subrogation (Mfg. Co. v. Blaylock,  
192 N .  C., 407, 135 S. E., 136;  Prairie  S ta te  S a t i o m l  B a n k  v. U. S., 
164 U. S., 227), nor claim on account of default and loss, could accrue 
to the surety upon a contract completed by the contractor without loss or 
liability. The construction regulations of the Public Works Administra- 
tion relative to notice to the surety were not incorporated in  the contract 
and that  Federal agency has now no interest in the disposition of the 
surplus fund. 
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I n  further support of the view that under the facts agreed the plain- 
tiff was entitled to priority, it may be noted that in the contract between 
the Construction Company and the town of Jackson, under the caption, 
((Contract Not to Be Transferred," it was provided, among other things, 
( L  No right, under this contract, to any money or orders due or to become 
due hereunder, shall be asserted against the city or any department, 
officer or officers thereof, by reason of any so-called assignment, in law 
or equity, of this contract or any part thereof, of any money or orders 
payable thereunder unless such assignment shall have been authorized 
by the written consent of the city." While appellani construes this 
section to refer only to an assignment of the operative features of the 
contract, we think a fair construction of the phraseology employed 
makes it apply also to an assignment of the proceeds of the contract as 
distinguished from the assignment of portions thereof for purposes of 
subcontracting. So that i t  mould seem that any pre~ ious  agreement 
between the Construction Company and defendant Casualty Company 
in the application for bond must be subordinated to the terms of the 
contract between the Construction Company and the town of Jackson 
which brought into being any rights which the Construction Company 
might have, and that these rights mere necessarily impressed with what- 
ever quality or condition mas given to them in the contract concurrently 
with their creation. 

The appellant relies upon L a c y  v. Casual ty  Go., 32 Fed. (2nd), 48, 
where upon facts somewhat similar a different result was reached. 
There the surety on two contracts for state highway construction, upon 
the insolvency of the contractor, took orer the contracts; and completed 
one project at  a loss and the other at  a profit. I t  was held that the 
rights of the surety were superior to those of the contrsctor's assignee, 
in the one instance on the principle of subrogation, and in the other 
by reason of prior assignment to the surety. The decision in the L a c y  
case, supra, followed the ruling in S a l e m  T r u s t  Co. v. Xanufac turers  
Finance Co., 264 U. S., 182. I n  the last named case as between two 
assignees, where the later had made no inquiry of the debtor until after 
taking its assignment, it mas held, as a matter of general law, that the 
first assignee should be preferred, under the maxim, "He who is first 
in  time is best in right," the Court declining to follow the English rule. 
There it was said: "While there are contingencies w'nich entitle the 
second to prevail over the first assignee, we hold that raere priority of 
notice to the debtor by a second assignee who lent his money to the 
assignor, without making any inquiry of the debtor, is not sufficient to 
subordinate the first assignment to the second." Also, t ~ e  case of Bank 
a. U. 8. Fidel i ty  ci? Guaranty  Co., 9 Fed. (2nd)) 326, citt>d by appellant, 
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tends to  support  i ts  view a s  to  the effect of the  fai lure  to  give notice of 
plaintiff's assignment to  the  surety, based upon the  facts  recited i n  t h a t  
case. 

Howerer ,  we a r e  not inclined to app ly  the doctrine of those and other  
s imilar  cases t o  the  facts  i n  this case, bu t  ra ther  t o  adhere to the  princi- 
ple stated i n  tlle cited decisions of this  Court,  i n  accord wi th  the English 
rule  stated i n  D e a r l e  c. Hall, 1 0  E n g .  Rul .  Cas., 478, as  affording a 
better reasoned approach to a just and  equitable disposition of tlle fund  
here i n  litigation. 

T h e  recent case of I n  r e  W a l l a c e :  J e n t l i t t g s  v. H o w a r d ,  212 K. C., 
490, related t o  the  assignment of a judgment by a judgment creditor to  
successive assignees, and  i t  was there decided t h a t  i t  mas not necessary 
to  the validity of a n  assignnlent of the judgment tha t  the assignment be 
recorded on the  judgment docket. 

A careful  consideration of al l  the  facts  agreed to by the parties leads 
us  to  the conclusion t h a t  they ful ly  support  the  rul ing of the court below, 
and  t h a t  the  judgment must  be affirmed. 

Judgment  affirmed. 

ETHEL K. JIALEY,  IDOW OW; SARAH, WILLIS, WELDOS A N D  ERSEST 
SIALET, CHILDREW OF 1%. P. JIALEY, DECEASED, v. THOJIASVILLE FUR- 
KITURE COJIPANY, EMPLOYER; ASD LIBERTY JIUTUAL INSURASCE 
COJIPASP, CARRIER. 

(Filed 4 January, 1939.) 

1. Master and  Servant § 52b-Industrial Comn~ission may reconsider evi- 
dence taken before hearing Commissioner. 

I t  is tlie duty of the hearing Commissioner, in the first instance, to hear 
evidence and find facts, and malie or decline an award, and upon demand 
for a hearing before tlie full Commission, to make a report of the pro- 
ceedings to it, and the hearing before the full Commission is not entirely 
de ?loco, and it  is competent for tlie full Commission to reconsider evi- 
dence taken before the heariiig Commissioner without hearing the wit- 
nesses again c i c a  coce. 

2. Same- 
Objection to the admission of incompetent evidence should be made 

before the hearing Commissioner, and objection taken for the first time 
a t  the hearing before the full Commission 011 appeal is too late. Sec. 59, 
ch. 120, Public Laws of 1929. 

3. Master and  Servant S 32a-Courts will give liberal treatment t o  rules 
of procedure adopted by Industrial Commission. 

Procedure before the Industrial Commission need not necessarily con- 
form strictly to judicial procedure in courts of law unless the statute so 
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requires or the court of last resort shall consider such procedure indis- 
pensable to the preservation of the essentials of justice and the principles 
of due process of law, and procedure adopted by the Commission with 
respect to the reception and consideration of evidence will be given liberal 
treatment by the courts, since section 54 of the act empowers the Commis- 
sion to make rules for carrying out the provisions of the act, and requires 
processes and procedure to be summary and simple. 

4. Master and  Servant 8 55g- 
The findings and award of the Industrial Commission will not be dis- 

turbed on appeal because of the admission of hearsay evidence if there 
is  sufficient competent evidence to sustain the findings. 

6. Master and Servant 8s 58b, 55g-Hearsay evidence admitted without 
objection may be considered i n  corroboration of o the~ .  evidence. 

I n  this case there was sufficient competent circumstmtial evidence to 
support the finding of the Industrial Commission that the injury in suit 
arose out of and in the course of the deceased employee's employment. 
Hearsay evidence of declarations of the employee tending to show that  
the injury was received while he was engaged in the performance of his 
duties was admitted without timely objection. Held:  The hearsay evi- 
dence may be accepted a s  some corroboration or explanation of the cir- 
cumstantial evidence. 

6. Evidence § 41- 

The general rule excluding hearsay evidence is based upon the incompe- 
tency of such evidence and not its irrelevancy, since such evidence has 
probative force. 

7. Master and  Servant § 4 0 e C i r c u m s t a n t i a l  evidence held t o  support 
Anding that accident arose ou t  of a n d  i n  course of employment. 

The evidence disclosed that the employee was employed to run a 
trim saw and handled rough plank which he fed to the saw, that  he was 
seen in front of his running saw with a freshly bleeding place on his 
arm, that the next day another witness saw him with a red inflamed place 
on his arm that  had been cut or bruised, and that  the employee died 
from blood poisoning resulting from cutting or bruising a pimple or early 
boil on his arm. Held:  Taking into consideration, a s  matters of common 
knowledge, the dangerous character of the machine and the likelihood of 
such injury resulting from the occupation, the circumstantial evidence 
raises more than a conjecture a s  to the cause of the injury, and is  suffi- 
cient to support the finding of the Industrial Commission that  the injury 
resulted from an accident arising out of the employee's; employment and 
in the performance of his duty 

APPEAL by  defendants f r o m  Olive, Special Judge, a t  June ,  1938, Term, 
of DAVIDSON. Bffirmed. 

T h i s  is  a n  action brought by  t h e  widow and  children of R. P. Maley, 
deceased, as  dependents, against the  Thomasville F u r n i t u r e  Company, 
employer, and  Liberty M u t u a l  Insuranee  Company, carrier,  t o  have a n  
awar.cl made  f o r  the  death of Maley, while employed i n  the  plant  of the  
defendant  fu rn i tu re  company, 1 0  November, 1937. 
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On that day Naley was employed in the plant and running a trim 
saw. While the saw mas running he was found by another employee 
standing a t  the machine with thesleeve of his right arm rolled up and 
a place upon his arm freshly bleeding. Maley asked the witness for 
alcohol, which he gave him, to put on his arm. Witness did not see him 
get hurt. At the time when he saw Maley the saw was running and he 
was there working. - 

On the next day, as testified to by another ~vitness: "On the outside 
of his arm v a s  some sort of a red inflarned place that  was bruised. H e  
had i t  painted with iodine. This was on Thursday, if I am not mis- 
taken, Thursday morning, near dinner-time, and you could see some- 
thing had happened to it. I don't know whether he cut it or snagged 
i t  or what. I t  looked more like to me i t  had been lanced." This wit- 
ness further testified that he saw upon the arm a cut place about half 
as big as a dime; that it was generally thought he left work on account 
of flu. 

This witness was permitted to testify, over objection of the defend- 
ants, that Maley was injured on Wednesday before he went home. Paul  
H. Gallimore testified that he was working at  the Thomasville Furniture 
Company on 10 Kovember and saw X r .  Maley that day. Over objec- 
tion of the defendants he was permitted to say that  Maley told him he 
had hur t  his arm. H e  testified: "What I saw of his right arm looked 
kind of like a pimple, maybe a little larger. H e  had it painted with 
iodine or mercurochrome, I won't say which.'' Further, over objection 
of defendants, this witness was permitted to say that  Maley told him he 
had bruised his arm on the machine at  the plant. 

T. W. Xaley, a brother of deceased, testified as to the dependents and, 
further, that he had seen the arm the day after Naley was hurt and 
that there was a round looking place, some people might call it a boil; 
a red place, as large as the top of a teacup, with a hole in the center of 
it somewhat bigger than a pea. This witness was permitted to state 
that his brother told hini he had knocked the top out on the machine; 
that he xvas reaching and just gouged the xvhole thing out. 

( K O  motion was made to strike the above answer before Commissioner 
Dorsett, but before the hearing by the full Commission the defendants 
moved to strike out this answer.) 

The following question was addressed to this witness : "Question : 
You mean the cut place, he cut i t  on the machine?" To which the 
witness answered: '(Yes, sir." To this evidence, also, no objection was 
made before Commissioner Dorsett, but before the hearing by the full 
Commission defendants filed objection to this question. The witness 
was then permitted to state that Maley told him that he was injured by 
the automatic trim saw while he mas working, and that the injury 
occurred the day before. 
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To none of these questions and answers did the dei'endants except 
before the hearing Commissioner Dorsett, but before the hearing by the 
full Commission defendants filed objection to these questions and asked 
that they be stricken out, upon which the Commission made no formal 
ruling. 

This witness further testified that he saw Maley's arm every day after 
Thursday; that on Sunday it began to look more inflamed and the doctor 
ordered certain treatment. 

Dr. Sherrill testified that he was called to see the deceased and that 
he had a pimple on his arm which he had bumped. Ovsr objection, he 
was permitted to say that the deceased told him he had bumped it in 
the plant on the Wednesday preceding, bumped it against the machine 
in the plant, while he was working. 

He explained by "pimple" he meant a furnucle, early boil, beginning 
boil. Witness, without further objection, was permitted to say that he 
got the impression from Maley that he had a boil and bumped it on the 
machine. This witness gave it as his opinion that the man died from 
a blood stream infection, that is, a septicaemia or blood poisoning, which 
arose from his infection in this arm. He  further testified that striking, 
cutting, or bruising a boil or pimple had the effect of breaking down 
resistance to infection and of allowing breaking of tissues and permitting 
infection to enter the blood stream. Maley died Thursday night, 25 
November. 

At the first hearing before Commissioner Dorsett, the witness was 
permitted to say that Maley gave him a history of his case and explained 
that he was hurt in the manner testified to. Defendants made no objec- 
tion to the introduction of this testimony before the first hearing Com- 
missioner, but before the hearing by the full Commission filed objec- 
tions to these questions and asked that the answers be stricken out. 

There was further medical testimony with regard to the cause of the 
death of deceased, and the defendants filed numerous exceptions to the 
expert testimony. There was evidence with regard to the earnings of 
Maley and as to his dependents. On this evidence the hearing Commis- 
sioner found that the deceased was injured by accident arising out of his 
employment and while performing his duty. The full Commission, on 
review, adopted the findings of fact and conclusions of law of hearing 
Commissioner Dorsett and affirmed the award, and upon appeal to the 
Superior Court the award was sustained and defendants appealed to this 
Court, assigning as errors the admission of the testimcny to which it 
had objected at  the full Commission hearing and errors covered by 
numerous exceptions to the medical testimony, and the Endings of fact 
and making the award upon incompetent evidence. 
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J.  B. Spru i l l  and  E m m e t t  C .  Tt'illis for plaintif is,  appellees. 
Lovelace & K i r k m a n  for defendants ,  appellants.  

SEAWELL, J. The appeal of defendants is based on exceptions to the 
admission of evidence which they contend is hearsay and incompetent, 
and which, if excluded, would, as they contend, leave no competent 
evidence upon which the Commission's findings of fact and award could 
be legally based; and to the findings of fact and the award. Reed v .  
Lavender  Bros., 206 N .  C., 595, 172 S. E., 877; Perdue  v .  S t a t e  Board 
of Equa l i za t ion ,  205 N .  C., 730, 172 S. E., 396. Plaintiffs contend that  
competent evidence relating to the accident and injury existed, and that  
this may be corroborated, supplemented, or explained by hearsay evi- 
dence under the practice in this jurisdiction and, generally, wherever 
Compensation Acts similar to ours are in force, citing B r o w n  v. I c e  Co., 
203 N .  C., 97, 164 S. E., 631; Johnson  v. Bagging  Co., 203 N. C., 579, 
166 S. E., 556; Car l ton  c. Bernhardt-Seagle  Co., 210 N .  C., 6.55, 188 
S. E., 77. 

The defendants, however, failed to protect themselves against the 
introduction of the incompetent testimony of which they complain by 
proper objection and exception a t  the first hearing. 

The hearing Commissioner, in the first instance, has been charged with 
the duty of hearing evidence and finding facts and making or declining 
an  award;  and subsequently, in case of demand for a hearing before the 
full Con~mission, he must make a report of the proceedings to that  body. 
I n  S ing le ton  1;. L a u n d r y  Co., 213 N.  C., 32, 34, 195 S. E., 34, the Com- 
mission, in the performance of its functions, has been said to act in 
somewhat the capacity of a referee, except that  its findings of fact, when 
supported by evidence, are conclusive. We think this principle can be 
extended to the duties and functions of the hearing Commissioner in the - 
first instance with respect to the taking and transmission of evidence to 
the full board. The hearing before the f u l l  Commission is not entirely 
de novo.  Section 59, chapter 120, Public Laws of 1929-the Work- 
men's Compensation ~ct-provides that  in case a demand is made for a 
hearing before the full Commission the Commission "shall review the 

u 

award, and if good ground be shown therefor, reconsider t h e  evidence, 
receive further evidence, rehear the parties or their representatives, and, 
if proper, amend the award." Under this section it is competent for the 
full Commission to reconsider the evidence taken before the hearing - 
Commissioner without hearing the witnesses again v i v a  voce and give i t  
such consideration as they may deem proper. Therefore, objection to 
the evidence should have been made when i t  was first offered, and we 
think that  a subsequent formal objection to the evidence filed before the 
full Commission, accompanied by motion to strike, comes too late. I n  
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this particular case, practically all of the objections to the hearsay evi- 
dence were raised in  this way. 

The matter of reception and consideration of evidence before the 
Industrial commissionand in this Court uDon review must be affected 
to some extent by the nature of the body before which it is offered and 
the manner in which the statute requires that body to perform its duties. 

The Industrial Commission is an administrative board, with quasi- 
judicial functions. The manner in which it transacts its business is a 
proper subject of statutory regulation and need not necessarily conform 
to court procedure except where the statute so requires, or where, in 
harmony with the statute, or where it fails to speak, the Court of last 
resort, in order to preserve the essentials of justice and tihe principles of 
due Drocess of law. shall consider rules similar to those observed in 
strictly judicial investigations in  courts of law to be indispensable or 
proper. Section 54 of the Workmen's Compensation Azt empowers the 
Commission to make rules for carrying out the provisions of the act, and 
requires processes and procedure to be summary and simple. Section 58 
provides: "The Commission, or any of its members, shall hear the 
parties at  issue, or their representatives and witnesses, and shall deter- 
mine the dispute in a summary manner." Under these conditions we 
might expect a liberal treatment by the courts of the procedure adopted 
by the Commission with respect to the reception and consideration of 
evidence upon a claim in "dispute." This is so obvioubly the intention 
of the statute that in one jurisdiction, at least, under a statute practi- 
cally identical with ours, the Court has permitted the introduction of 
hearsay evidence freely, depending rather on the sound judgment and 
wise discretion of the Commission to save the ~ r a c t i c e  from abuse than 
upon the requirement of strict legal proof admissible in a court of law. 
American Furniture Co. v. Graves (Va.), 126 S. E., 213. While few 
courts have taken this extreme position, the decisions throughout the 
country are all marked with varying degrees of relaxation of t h e  strict 
rules of evidence as applied to investigations of this kind. A recognized 
authority on the subject, Schneider's Workmen Compensation Law, at 
page 1757, expresses the matter as follows : 

"The well founded common law rule excluding hearsay evidence is 
not followed so strictly in compensation procedure, though the courts 
will not permit an award to stand which is based on hearsay evidence 
uncorroborated by facts and circumstances of other evidence." 

The further statement appears on page 1820: 
"Where hearsay evidence has been admitted, an award will not be 

reversed where competent evidence on the same issue has been received 
but hearsay evidence uncorroborated by circumstantial evidence will not 
sustain an appeal." 
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We are much enlightened as to the manner in which evidence should 
be received and considered before administrative boards, from the fol- 
lowing excerpt, written by Chief Justice Hughes, in Consolidated Edison 
Company of Sew  York, e t  al., c. X-ational Labor Relations Board et al., 
and International Brofherhood of  Elecfrical Workers, etc., v. Sational 
Labor Relations Board et al., handed down 5 December, 1938, found in 
Advance Sheets, United States Supreme Court, p. 11: 

"The companies urge that  the board received 'remote hearsay' and 
'mere rumor.' The statute provides that 'the rules of evidence prevail- 
ing in courts of law and equity shall not be controlling.' The obvious 
purpose of this and similar provisions is to free administrative boards 
from the compulsion of technical rules so that  the mere admission of 
matter which w ~ u l d  be deemed incompetent in judicial proceedings 
would not invalidate the administrative order. Interstate Commerce 
Commission v. Baird, 194 U. S., 25, 44;  Interstate Commerce Commis- 
sion v. Louisville (e. Sashville R. R. Co., 227 U .  S., 88, 93;  United States 
v. Abilene CE Southern Ry. Co., 265 U. S., 274, 288; Tagg Bros. & 
Noorhead z.. Unifed States, 280 U. S., 420, 442. But this assurance of 
a desirable flexibility in administrative procedure does not go so f a r  as 
to justify orders without a basis in evidence having rational probative 
force. Mere uncorroborated hearsay or rumor does not constitute sub- 
stantial evidence." 

Our Court has been inclined to regard examination before the Com- 
mission in the light of a judicial investigation only sub modo. I n  
appropriate cases i t  has undertaken to say what is and what is not com- 
petent evidence in that forum. Brown v. Ice Co., supra; Johnson v. 
Bagging Co., supra; Perdue v. State Board of Equalization, supra. I n  
this connection i t  may be proper to say that  the second headnote in 
Brown c. Ice Co., supra, is not sustained by the text of the opinion. 

I t  does not follow that the Court has paid no deference to the admin- 
istrative character of the Industrial Commission and the summary 
manner in which they are required by the statute to conduct their hear- 
ing. The decisions substantially recognize a modification of the strict 
requirements of judicial proof, to the extent that  the findings and award 
will not be disturbed because of the presence in the case of hearsay 
testimony when there is other competent evidence, of sufficient probative 
force, upon which to base the findings. Cube c. Parker-Graham-Sexton, 
Inc., 202 S. C., 176, 162 S. E., 223; Johnson c. Bagging C'o., supra. The 
conservative attitude of this Court on the subject, intended to promote 
the highest degree of justice to both sides of the controversy, is not 
compromised by accepting the hearsay evidence found in  this case as 
some corroboration or explanation of the circumstantial evidence relat- 
ing to the accident and injury. The hearsay evidence must be consid- 
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ered as in the case without objection. The ~r inc ip le  on which hearsay 
evidence is excluded by rules of evidence relates to its competency, not 
to its relevancy. That it has probative force is unquestioned and there 
are numerous exceptions to the rule of exclusion. 

But the circumstantial evidence relating to the injury, it seems to us, 
is of sufficient probative force to sustain the conclusion that deceased was 
injured by accident arising out of his employment and in the perform- 
ance of his duty. I n  passing upon this evidence we inust take into 
consideration matters of common knowledge; the character of the ma- 
chine at  which deceased was working, as being of a dangerous character 
and likely at one time or another to inflict injury upon one who operates 
i t ;  the handling of rough plank upon a table, and feeding the same to the 
saw; and like matters within common experience. Of course, the de- 
ceased might have been stricken by an object from some other source 
while standing at  his table and operating the saw, but for this also the 
defendants would have been ordinarily liable; or the deceased might 
have inflicted the injury upon himself, inadvertently or purposely, with- 
out reference to the duties of employment; but his injury from the 
operation of the machine is so much more probable as to take first place 
in such an analysis. Under these circumstances the deceased was found 
standing a t  his table, the saw in motion, with an injury upon his arm 
from which fresh blood was running. The cause of the injury is more 
than conjectural. 

This case is easily distinguishable from Plyler v. Country Club, ante, 
453, since in  that case the evidence does not warrant an inference that 
deceased was injured while actually performing the duties of his em- 
ployment as caddy; while in the case at  bar Maley was found at his post 
of duty, his arm freshly bleeding, and surrounded by the physical con- 
ditions and circumstances calculated to bring about such an injury. 

We think the evidence sufficient to sustain the findings of fact and 
support the award, and the judgment is 

Affirmed. 

CAROLINA TRANSPORTATION AKD DISTRIBUTING COMPANY A N D  

W O L F E  & CRANE COMPANY v. AMERICAN ALLIANCE INSURANCE 
COMPANY. 

(Filed 4 January, 1939.) 

1. Insurance 50--When action nonsuited is instituted within time limit 
of policy, action instituted within one year thereafter is not barred. 

The policy of carrier liability insurance in suit provided that no action 
on any claim thereunder should be maintained unless instituted within 
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one year  of the loss. Within one pear of t he  loss action was  insti tuted 
by the  shiplwr against  the  carr ier  and the  insurer,  \vhich action 17-as non- 
s u i t ~ d  a s  to the insnrer.  This action w:rs insti tnted by the  carrier and 
sh ip l~e r  apninst t he  insnrer within one year of the  jndgment a s  of non- 
snit  to  recover for  the  same loss. II('1d: Under t he  provisions of C. S., 
41.5, permitt ing the  insti tution of actions within onc year af ter  nonsuit, 
the  present action is  not barred by the  policy provision. 

2. Limitation of Actions 9 11-C. S., 413, applies to limitations generall~. 
C .  S., 415, providing tha t  when a n  action insti tuted within the t ime 

prcscriheil is  nonsuitctl. plaintiff may hrin< another action within one 
year af ter  such nonsuit, :tpplics to  liinitntions generally, including a 
contmc.tnal limitation in a ~jolicy of li:tbility i~ isnrnnce ,  and  not solely 
to limitations which a r e  str ict ly s ta tu tes  of limitation. 

3. Same- 
1)ismissnl or nonsuit a s  t o  one defendant for inisjoinder of parties and  

causes i s  a nonsuit within the  prorisions of ('. S.. 415, permitt ing plaintiff 
t o  insti tnte  nothe her action within one ycxr of nonsnit n-hen the  original 
action is  ins t i t l~ ted  within t he  t ime prescribed. 

4. Insurance 48- 

Anyone for  whose benefit a n  insurance policy is  issued, covering the  
legal liability of t he  insured,  a s  distinguished f rom a mere indemnity 
contract, map  maintain a n  action directly against  the  insurer. 

5. Insurance 5 50-Judgment against insured in action to which insurer 
is a party is conclusive on insurer. 
d shipper insti tuted action against  t he  carr ier  and the  insurance com- 

pany in su r i~ lg  the  currier against  legal li:il~ility, to recover for  a loss in 
t ? v ) i n i f ~ r ,  both def twlants  having been served with summons. Insurer  
obtai1ic.d ilismissal :is to  i t  for  mi s jo in i l~~r  nf parties and  causes. and 
j u t l m ~ e n t  by default  was  entered against  t he  carr ier  for t he  loss sus- 
tained, but w:ls not paid hecallre of insolvency of the  carrier.  This  
action was  insti tuted by the  carr ier  and shipper against  t he  insurer t o  
recover for  the  same loss. Hclrl: Thc judgment against  the  carrier in 
the  action to  which the insurer w : ~ s  a party and which i t  had oppor- 
tunity to defend, is  conc l~~s ive  on t h c  insurer,  and  i t  map  not set  u p  
independent defenses such a s  t he  negligence of the  carrier in failing to 
protect the  car,co af ter  t he  ~ r e c k  of the truck transporting same. and  
upon pleadings admitt ing the  ahove facts,  judgment t h a t  the  shipper i s  
entitled to  recorer of the insurer.  and retaining the  action fo r  ascertain- 
ment  of the  amount  of t he  recovery by the  jury, i s  not error. 

APPEAL by defendant from Phi l l ips ,  J., at August Term, 1938, of 
GUILFORD. Affirmed. 

Roberson,  H a w o r t h  & Reese for plaint i f f ,  appellee.  
S m i t h ,  W h a r f o n  & H u d g i n s  for de fendan t ,  appel lant .  

SCHEKCK, J. An action mas  first instituted in the municipal court 
of the city of High Point by the Wolfe & Crane Company against the 
Carolina Transportation & Distributing Company and the American 
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Alliance Insurance Company upon an insurance policy issued by said 
insurance company to cover the legal liability of said transportation 
and distributing company as a carrier for the loss of a shipment of rugs 
from Philadelphia, Pa., and Trenton, N. J., to High Point, N. C. The 
loss occurred on 21 November, 1931, while the policy was in effect, and 
the action was instituted on 5 May, 1932. On 6 February, 1935, upon 
motion of the insurance company, the action was dismissed by the 
municipal court for misjoinder of parties defendant, and upon appeal 
to the Superior Court the order of dismissal was affirmed on 30 August, 
1935. The insurance company did not defend the actim against the 
transportation and distributing company, and judgment was obtained 
on 7 March, 1933, against said company for $3,197.10 with interest. 
The present action was instituted in the municipal court of High Point 
on 3 March, 1936, by the present plaintiffs on the above mentioned 
policy of insurance against said insurance company to recover for the 
loss of the aforesaid shipment of rugs. The present a.ction and the 
original action are substantially the same, both being PI-edicated upon 
loss of the same cargo covered by the same policy of insurance. 

The aforesaid policy of insurance contains, inter alia, the following 
provision: "No suit or action for the recovery of any claim arising 
under this policy shall be maintainable in any court, unless such suit or 
action shall have been commenced within one year from ihe date of the 
happening of the loss out of which said claim arose." 

The refusal of the municipal court to dismiss the action, and the 
affirmation of such ruling by the Superior Court, for the reason that 
the present action was not commenced within one year from the date 
of the happening of the loss out of which the claim arose, is made the 
basis of appellant's exceptive assignment of error No. 1. 

We are of the opinion, and so hold, that said assignment cannot be 
sustained. The loss occurred on 21 November, 1931. The original 
action was instituted on 5 May, 1932, within a year of the loss. The 
action was finally dismissed or nonsuited as to the insurance company 
for misjoinder on 30 August, 1935. The present action was instituted 
on 3 March, 1936, within a year of the nonsuit. C. S., 415, reads: "If 
an action is commenced within the time prescribed therefor, and the 
plaintiff is nonsuited, . . . the plaintiff . . . may commence 
a new action within one year after such nonsuit." 

"This statute, Code, sec. 166 (C. S., 415). contains no exception of 
cases under section 1498, or of any other cases where the time pre- 
scribed for bringing the original action might not be strictly a statute 
of limitation. We know no cause why the privilege to commence a 
new action within a year after nonsuit should not apply equally to all 
cases of nonsuit. The statute makes no distinction, and there is cer- 
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tainly none in the reason of the thing, which is the same as to that class 
of cases as in any others." X e e k i n s  v. R. R., 131 N. C., 1. 

((Sonsuit is the name of a judgment given against the plaintiff when 
he is unable to prove a case, or when he refuses or neglects to proceed 
to the trial of a cause at issue and leaves this issue undetermined. I t  is 
provided by statute that if an action is commenced within the time 
prescribed therefor and the plaintiff is nonsuited he may commence a 
new action within one year after such nonsuit. . . ." Cooper v. 
Crisco, 201 N.  C., 739, and cases there cited. 

This action was heard by the municipal court of the city of High 
Point on 16 January, 1937, on motion of plaintiff for judgment on the 
pleadings and on motion of defendant to dismiss the action, and the 
court found the facts from the allegations and admissions in the plead- 
ings, and overruled defendant's motion to dismiss, and adjudged that 
the plaintiff recover of the defendant $3,197.10 with interest. Upon 
appeal to the Superior Court this judgment was affirmed in  so far as it 
overruled the motion to dismiss and in so far as it held that the plaintiff 
was entitled to recover, but directed that the case be remanded that the 
municipal court might submit to a jury an issue as to the amount of 
the recovery, and upon appeal from the judgment of the Superior Court 
to the Supreme Court, the appeal was dismissed as premature. Dis- 
tr ibut ing Co. v. Ins. Co., 212 N. c., 665. 

On 5 April, 1938, the case came on for hearing before the municipal 
court, upon the issue as to the amount of the recovery, or the amount 
of indebtedness of the defendant to plaintiff. The plaintiff introduced 
in evidence the judgment for $3,197.10 against the Carolina Transpor- 
tation & Distributing Company in favor of the Wolfe & Crane Com- 

pany. S o  other evidence was introduced. The court directed that the 
issue be answered in the sum of $3,197.10 with interest. Upon the 
answering of the issue as instructed, the court signed judgment that the 
plaintiff recover of the defendant the sum of $3,197.10 with interest, 
from which judgment the defendant appealed to the Superior Court, 
assigning errors. 

The judgment was entered in the Superior Court affirming the judg- 
ment of the municipal court, and appeal therefrom to the Supreme 
Court was perfected by the defendant insurance company. 

Appellant's assignments of error 2 to 11 are to the overruling by the 
judge of the Superior Court of defendant's exceptions to facts found by 
the municipal court, and to the holding by the Superior Court that the 
plaintiff was entitled to relief prayed for and granting judgment on the 
pleadings, with only the amount of the recovery to be ascertained by 
the jury. 
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The findings of fact, upon which the judgment of the municipal 
court that the plaintiff recover of the defendant is pred~cated, are based 
upon and fully sustained by admissions in the pleadings. They are 
substantially as follows : (1) Wolfe & Crane Company, plaintiff, is 
engaged in the business of selling rugs in Philadelphia, Pa., and Tren- 
ton, N. J., and maintains a show room in High Point, N. C.; ( 2 )  the 
Carolina Transportation & Distributing Company was engaged in 
trucking business and hauled freight from various points1 to High Point;  
(3) the American Blliance Insurance Company is engaged in  general 
casualty, liability, and marine insurance business, doing business in 
North Carolina; (4) on 1 October, 1931, the said insurance company 
issued to said transportation and distributing company an insurance 
policy covering the legal liability of the latter as a common carrier; 
(5)  on 20 November, 1931, Wolfe & Crane Company delivered to the 
Carolina Transportation & Distributing Company a shipment of mer- 
chandise (rugs) of the value of $3,197.10 at  Philadelphia and Trenton 
to be carried to High Point;  (6)  while carrying said shipment through 
the state of Maryland, the truck upon which the cargo was loaded was 
wrecked on 21 November, 1931, and the driver of the truck was com- 
pelled to leave i t  to receive medical aid, but before leaving the truck he 
notified the home office of the transportation and distrilmting company 
in  High Point of the wreck; that before the cargo could be salvaged 
and protected, it was removed by parties unknown; ( 7 )  the Carolina 
Transportation & Distributing Company exhibited to Wolfe & Crane 
Company copy of the insurance policy issued to it by the American 
Alliance Insurance Company, which copy had been furnished the trans- 
portation and distributing company by the insurance company for the 
purpose of being shown to prospective shippers; (8) on 5 May, 1932, 
Wolfe & Crane Company instituted an action against the Carolina 
Transportation & Distributing Company and the American Alliance 
Insurance Company for loss sustained by i t  on account of the loss of 
the shipment; that the service of summons was made upon both de- 
fendants; (9)  the American Alliance Insurance Company filed answer, 
but the Carolina Transportation & Distributing Company did not make 
appearance; (10) on 7 March, 1933, Wolfe & Crane Co~npany obtained 
judgment by default against the Carolina Transportation & Distributing 
Company for $3,197.10 with interest, which judgment is unpaid; and 
said transportation and distributing company is insolvtmt; (11) on 6 
February, 1935, the municipal court of the city of High Point, on mo. 
tion of the insurance company, dismissed the action instituted on 5 May, 
1932, against the American Alliance Insurance Company on the ground 
of misjoinder of parties; that appeal from said judgment of dismissal 
was taken to the Superior Court, where on 30 August, 1935, the said 
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judgment was affirmed; (12) on 3 March, 1936, the present action mas 
instituted by the plaintiff, as owner of the lost shipment, against the 
American Alliance Insurance Company on the insurance policy issued 
by it to the Carolina Transportation 6: Distributing Company, covering 
its legal liability as a common carrier. 

The judgment of the municipal court was modified and affirmed on 
appeal to the Superior Court, and the case was remanded to the mu- 
nicipal court that  the issue of indebtedness might be ans~vered by a 
jury. At a subsequent hearing in  the municipal court, this issue mas 
submitted to the jury and answered in the sum of $3,197.10. The only 
eridence submitted to the jury being the default judgment obtained 7 
March, 1933, by Wolfe 6: Crane Company against the Carolina Trans- 
portation & Distributing Company. 

TT'e are of the opinion that the facts found by the municipal court, 
together with the answer of the jury to the issue, support the judgment 
of that court, and the exceptions to the judgment of the Superior Court 
affirming the judgment of the municipal court are untenable. 

I t  seems to be settled law that anyone for whose benefit a n  insurance 
policy is issued, covering the legal liability of the insured, may maintain 
an action directly against the insurer for any loss suffered. 

('As a general rule, the owner of goods insured by a warehouseman, 
bailee, or carrier as held in  trust, or on commission, or under any con- 
tract of similar import, may, as the real party in interest, or the party 
for whose benefit the policy was taken, maintain an  action thereon 
directly against the insurer." Couch's Cyclopedia of Insurance Law, 
sec. 2060. 

"This policy, however, is not one of mere indemnity against loqs, but 
covers the legal liability of the assured (see 36 C. J., 1096)) and is for 
the benefit of owners of the cargo as well as of the carrier. . . . 
under the clause covering the carrier's legal liability, the owners of 
cargo may recover for loss which they have sustained, and for which the 
carrier is liable." Sorenson v. Ins. Co., 20 F. (2d), 640. 

Under a policy covering the legal liability of a carrier, i n  an action 
by the owner of the cargo for the loss thereof against the carrier of 
which the insurer had notice and an  opportunity to defend, a judgment 
secured by the owner of the cargo against the carrier is conclusive as 
to the insurer. Ins. Co. v. Ry. Co., 291 Fed., 358. 

The Wolfe & Crane Company, being one for whose benefit the policy 
in suit was issued, is a proper party to maintain an  action against the 
Smerican Alliance Insurance Company, which issued the policy; and 
the said insurance company, having been a party to the original action 
in which judgment by default was rendered against the insured trans- 
portation and distributing company, and having elected not to defend 
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the  action against  t h e  insured bu t  t o  content itself with procuring a 
dismissal of t h e  action as  t o  it, cannot  now set u p  independent defenses, 
such as  negligence on  the p a r t  of the  insured in failin,% to protect t h e  
cargo a f te r  the  wreck of t h e  truck, as  the  only question open f o r  de- 
terminat ion was the  amount  of t h e  indebtedness of t h e  insured to  t h e  
plaintiff, the owner of the  lost cargo, f o r  whose protection the  policy 
i n  su i t  was issued. R. R. v. LassEter & Co., 208 N. C., 209. 

W e  have examined all  of the  assignments of e r ror  m a d e  by the  appel- 
lant ,  and a r e  lef t  wi th  the  impression t h a t  n o  reversible e r ror  h a s  been 
committed i n  ei ther  the  munilipal court  o r  t h e  Superior  Court.  

J u d g m e n t  affirmed. 

R. L. SMITH AND WIFE. NELLIE SMITH; E. B. SMITH AND WIFE, ORA 
LEE SMITH; C. A. SMITH ASD WIFE, COR'NIE SMITH; PHOEBE 
BLAIR PARKER AND HUSBAND, C.  31. PARKER; M. E. SMITH A N D  

WIFE, LORENE SMITH; AND JESSIE ShfITH (UNMARRIED), HEIRS AT 

Law OF CORNELIUS A. SMITH, v. R. T. JOYCE. 

(Filed 4 January, 1939.) 

1. Frauds,  Statute  of, § !&--Sufficiency of memorandum t o  take contract 
of sale of realty o u t  of s ta tute  of frauds. 

Slthough a memorandum sufficient to take a contract of sale of realty 
out of the statute of frauds need not be formal and may consist of 
several papers properly connected together, i t  must embody the terms of 
the contract, the names of the parties, and a description of the land to 
be conveyed, a t  least with sufficient definiteness to be aided by parol. 
C. S., 988. 

2. Same--Writings relied on  held insufficient memoranda to take  case out  
of s ta tute  of frauds. 

Plaintiffs instituted this action to recover the purcharse price of lands 
alleged to have been bid off by defendant a t  a n  auction sale. Defendant 
pleaded the statute of frauds. C. S., 988. Plaintiff introduced in evi- 
dence the printed advertisement of sale, locating thl? land as  lying 
between three cities, and stating i t  had been divided in three tracts; 
writing on the back of one of the advertisements signed by the auctioneer 
stating "tract No. 3," the number of acres, the price per acre, and de- 
fendant's nnme; writing on another separate piece of paper stating 
"tract No. 3 . . . bought by" defendant, and the number of acres and 
price per acre;  and writing on a third separate piece of paper stating 
the names of the parties; and d e d  to defendant for the third tract, pre- 
pared sometime after the sale. H e l d :  None of the separate writings 
contained internal reference to other papers so a s  to properly connect 
them therewith, and neither the printed advertisement iior the writing 
on the back thereof contained any sufficient description of the land, and 
the deed, later prepared, was not connected with, contained no reference 
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to, and was not referred to in, any other of the papers, and the memo- 
randa are insufficient to -how the essential elements of a contract so as 
to take the case out of the statute of frauds. 

3. Frauds, Statute of, § 2 b  
An auctioneer's authority to sign a memorandum of sale as agent of 

the purchaser is ordinarily limited to the time of sale, and his signature 
for the purcliaser two or three days after the sale and after the pur- 
chaser had repudiated the sale, does nut bind the purchaser. 

4. Same- 
An attorney for the ~endors  a t  an auction sale, who is not employed 

by the auctioneer nor req~iestctl by him to act, but who is present, volnn- 
tarily gathering memoranda for use in preparing deeds, is not in law an 
agent of the purchaser for the purpose of signing a memorandum of sale. 

APPEAL by defendant from H a r d i n g ,  J., a t  March Term, 1938, of 
FORSYTH. Rerersed. 

This action was instituted in the Forsyth county court to recover 
the purchase price of land alleged to have been bid off by the defendant 
a t  a n  auction sale. Among other defenses the defendant pleaded the 
statute of frauds. 

From judgment on the rerdict in favor of plaintiffs, defendant ap- 
pealed to the Superior Court and, from judgment in  the Superior Court 
overruling his assignments of error and affirming the judgment of the 
county court, the defendant appealed to the Supreme Court. 

Elledge B W e l l s  for plaintif fs,  appellees. 
H a s t i n g s  B Booe,  Fred  X o r r i s ,  and P e y t o n  B. A b b o t t  for de fendan t ,  

appel lant .  

DEVIS, J.. The appellant's principal assignment of error relates to 
the denial of his motion for judgment of nonsuit duly entered in  the 
trial court. Having preserred his exception on appeal to the Su- 
perior Court, he now presents that  question for decision by this Court. 
The motion for judgment of nonsuit was interposed on the ground that  
the plaintiffs' evidence failed to show a valid contract for the purchase 
of the land enforceable under the statute of frauds upon which specific 
performance could be decreed. 

The statute of frauds (29  Ch. 11, c. 3) ,  as adopted in  this State and 
brought forvard  in  section 988 of the Consolidated Statutes, provides 
that all contracts to sell or convey land shall be void "unless said con- 
tract, or some memorandum or note thereof, be put  i n  writing and 
signed by the party to be charged therewith, or by some other person by 
him thereto lawfully authorized." 

The evidence relied upon by the plaintiffs as constituting a sufficient 
memorandum under the statute consisted of several paper writings: 
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(1) Printed adrertisement of sale by the h&s of C. A. Smith of land 
"located in the triangle between Winston-Salem, Greensboro and High 
Point. The heirs hare divided this valuable land into three tracts and 
will offer same for sale on Saturday, October 17th, at '2 o'clock P. M. 
The home tract contains 64.59 acres and a large dwelling house. An- 
other tract contains 56.22 acres with dwelling and out-buildings. Bn- 
other tract contains 56.42 acres. Terms, 5% cash on day of sale and 
balance on delivery of deed." The advertisement contained no other 
description of these several tracts. (2) Deed from the Smith heirs to 
R. T. Joyce for the third tract, 56.22 acres, dcscribcd by metes and 
bounds, and duly acknowledged. This deed was prepared some time 
after the sale for the purpose of tender to the defendant before suit. 
(3) Writing on the back of the printed notice of sale, "tract #3, 56.22 
acres, $55.00 per acre. R. T.  Joice. Oct. 17, 1936. W. A. Smith, 
Auctioneer." (4) Writing on a separate sheet of paper, "Tract #3, or 
Clint Smith tract. Bought by R. T.  Joyce at  $65.00 per acre. 56.22 
acres." (5) Writing on another separate sheet of paper, "R. L. Smith 
and others (the plaintiffs herein) to R. T.  Joyce, tract #3." 

I n  order to constitute an enforceable contract within the statute of 
frauds, the written memorandum, though it may be informal, must be 
sufficiently definite to show the essential elements of a valid contract. 
I t  must embody the terms of the contract, names of vendor and vendee, 
and a description of the land to be conveyed, at  least sufficiently definite 
to be aided by parol. Crwathmey v. Cason, 74 N .  C., 5 ;  Hall c. & s e n -  
heimer, 137 N.  C., 183, 49 S. E., 104; Timber Co. v. Yarborough, 179 
N. C., 335, 102 S. E., 630; Keith v. Bailey, 185 N.  C., 262, 116 S. E., 
729. The memorandum need not be contained in a single document 
but may consist of several papers properly connected together. As was 
said in  Nayer v. Adrian, 77 N .  C., 83: "It (the memorandum) may 
be one or many pieces of paper, provided the several pieces are so con- 
nected physically or by internal reference that there can be no un- 
certainty as to their meaning and effect when taken together. But this 
connection cannot be shown by extrinsic evidence." Simpson v. Lum- 
ber Co., 193 N. C., 454, 137 S. E., 311. 

I t  is apparent that the separate papers offered by the plaintiffs as a 
compliance with the requirements of the statute are insufficient for that 
purpose. Neither the printed advertisement of sale nor the writing on 
the back thereof contains any description of the land, for the purchase 
of which the defendant is sought to be charged. No map was attached 
to or connected therewith or referred to therein. The other separate 
sheets of paper are not in themselves sufficient to show the essential 
elements of a contract. They were not physically connected, nor do 
they contain internal reference to other writings, so as to constitute a 



S. C.] FALL TERM,  1938. 605 

valid and sufficient rncmorandum within the meaning of the statute as 
interpreted by this Court in the decisions cited. The deed, subse- 
quently prepared and tendered before the institution of the action, was 
not connected with, nor did it refer to or contain reference to any other 
paper in  evidence. 

" In  order to charge a party upon such a contract ( to purchase land),  
it must appear that there is a writing containing expressly or by im- 
plication all the material terms of the alleged agreement which has been 
signed by the party to be charged or by his agent lawfully authorized." 
Keith v. Bailey,  supra; Burriss v. Starr, 165 N. C., 657, 81 S. E., 929; 
25 R. C. L., 680. 

I n  Ringer v. Ijlolfzclaw, 112 Mo., 522, i t  is said:  "All the authorities 
are agreed that the memorandum must state the contract with reason- 
able certainty so that its essential terms can be ascertained from the 
writing itself without resort to par01 evidence." 

The papers offered as constituting a written memorandum of the 
contract necessary to its validity, must be held insufficient for that 
purpose on the further ground that they are not signed by the defendant 
or by any other person "by him thereto la~vfully authorized." 

While admitting there is no evidence that the defendant personally 
signed any of the papers offered in evidence in connection with the 
alleged contract of purchase, or that  he expressly authorized any other 
person to do so for him, the plaintiffs contend that upon the principle 
of constructive or implied agency the defendant is bound by the fact 
that the auctioneer at  the sale wrote defendant's name, in connection 
with the recital of number of acres and price per acre, on the back of 
the printed adrertisement of the sale. 

The law seems to be ~vell  settled that  the auctioneer a t  a sale is, at  
the time and for that  purpose, the agent of both seller and buyer, and 
that when the auctioneer writes down a t  the time the name of the buyer 
on the paper writing sho~ving the price bid for property therein des- 
cribed, i t  is a sufficient memorandum ~vi th in  the meaning of the statute 
of frauds upon which payment of the purchase price may be enforced. 
Cherry  7.. Long, 61 K. C., 466;  G ~ c l f h ? n e y  c. Ctrson, 74 N. C., 5 ;  Proc- 
tor  v. Pinley, 119 N. C., 536, 26 S. E., 128;  Lore  c. Harris, 156 N. C.; 
88, 72 8. E., 150;  Flozce c. Ijlartzcick, 167 S. C., 448, 83 S. E., 841; 
Woodruff o. Trust Co., 173 S. C., 546, 92 S. E., 496. 

But the facts here do not warrant the application of the principle 
stated in the cited cases. Here the auctioneer testified: ''I signed the 
memorandum (written on the back of the printed advertisement of 
sale) two or three days after  the sale." As this witness' own signature 
appears on this paper, i t  is not clear whether he referred to writing his 
own name on the paper or that of the defendant. But  assuming that  



606 I N  T H E  SUPREME COURT. [214 

the auctioneer wrote the name "R. T. Joice" on the paper w i t i n g  re- 
ferred to, the plaintiffs' eridence showed this was done several days 
after the sale, and that  in the meantime the defendant, on the morning 
folloming the sale, had repudiated the purchase, on the ground of mis- 
representation of the character of the tract of land on which he had 
bid, and had notified the sellers that  he declined to conlplete the pur- 
chase. After notice of defendant's r e~ud ia t ion  of the bid. and two or 
three days after the sale, one of the plaintiffs took the quoted memo- 
randum written on the back of the advertisement to the ;auctioneer, and 
the latter signed i t  then and dated it back to the day of sale. 

Cpo11 this eridence we are unable to hold that  the cons1;ructive agency 
of the auctioncer continued two or three days after the sale. and after 
notice of the withdrawal of defendant's offer to purchase. The agency 
of the auctioneer, implied by lam for the purpose of the sale only, and 
uncoupled with an interest, had terminated and had been revoked before 
the defendant's name was written on the paper offered in  evidence. 

The  act of an agent after the termination of a n  ageicy for a par- 
ticular purpose and notice of the revocation of his  agency, is ordinarily 
not binding on the principal, unless the facts afford the basis for the 
application of some other principle of law not presentlj presented. 2 
Am. Jur . ,  50; 2 C. J. S., 1152; 2 1  R. C. L., 822. Here the auctioneer 
could only be considered in  law the agent of the purchaser a t  the time 
and for the purpose of the sale, and his agency could not be extended 
beyond a reasonable time for the completion of that  particular act, nor 
after notice to him and to  the seller of the rvithdrawal of the offer of 
purchase. TVhile not deciding the question, it naq said ill G u w f h m c y  1 % .  

Cason, 74 N. C., 5 :  "There are dwided authorities that the signature 
(by thc auctioneer) must be strictly contemporaneous with the sale." 

I n  5 Am. Ju r . ,  4Gf, it  is said:  "The majority of the courts which 
h a w  passed 011 the subject hold or assume that  between the fal l  of the 
llannner and the signing of the memorandum. the auctioneer's authority 
to sign n iliclnorandum may be reyoked by either the seller or the pur-  
chaser." 

"The law, therefore, vhen  i t  allows him (the auctioneer) to  act in 
the ~lear ly  unprecedented relation of agent for both parties, imposes a 
qualification not applied to the usual cases of agency, and requires that  
the single act which, almost from necessity, he is authorized to perform 
for the buyer, shall be done a t  the time of the sale, and before the 
termination of the proceedings." Horton v. V c C a r f y ,  53  Me., 394. 

"The dual character of his agency ceases a t  that  time and a n  entry by 
him in  his sales book at a subsequent period does not bind the pur- 
chaser." 5 Am. Jur . ,  465. "An auctioneer's agency for the purchaser 
ends with the sale, while that  for the seller may continue thereafter." 
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SMITH V .  JOYCE. 

7 C. J. S., 1249. "The power of the auctioneer and of his clerk to sign 
a memorandum may be revoked by a buyer or seller at  any time before 
the power is exercised." Am. Law Inst., Restatement Contracts, sec. 
212 ( 2 ) .  

I n  W h i t e  v .  Dahlquist Nfg. Co., I79  Mass., 427, i t  was said: "While 
the power of the auctioneer to strike the bargain imports authority to 
make his work effectual by signing the memorandum necessary to bind 
the parties, i t  also implies that  the act shall be substantially contempo- 
raneous with the sale and as a part of it. I n  such a case the agency of 
the auctioneer is substantially ended with the auction, and his authority 
to bind either party by a memorandum would not extend beyond that 
time. Such an  authority must be exercised contemporaneously with 
the sale." 

I n  the annotations under L o v e  v. Harris, supra, reported in Amer- 
ican Annotated cases 1912 D, at  page 1065, numerous cases are cited in  
support of the statement that  "the implied authority of the auctioneer 
to sign the name of the purchaser extends only to a signing at  the time 
of the sale." 

From 25 R. C. L., 604, we quote: "The rule that the memorandum 
must be made contemporaneously with the sale is undoubtedly the rule 
when its sufficiency to bind the purchaser is involved," and in Dunkam 
v. Hartman, 153 Mo., 625, i t  was said : "If there was an  implied agency, 
that agency mas revoked by the defendant's (buyer's) repudiation of 
the transaction. Certainly, the agent could not act in spite of his 
principal, and do for him what he refused to do for himself." 

S o r  is plaintiffs' case helped by the fact that on a separate sheet of 
paper were written the words, ('tract #3-or Clint Smith tract. Bought 
by R. T. Joyce at  $55.00 per acre-56.22 acres." The evidence shows 
these words were written by the witness James W. Manuel. The plain- 
tiffs, however, urge the view that Nanuel was the auctioneer's clerk and 
that  by virtue of his relation to the auctioneer the same rule applies 
to him as the auctioneer (citing Cherry v. L o n g ,  61 N. C., 466), and 
that in this instance the writing was done at  the time of the sale. 

I n  the case cited, Cherry v. L o n g ,  supra, the facts are stated in the 
opinion by Pearson, C. J., as follows: "At a public sale of land a tract 
is bid off by the defendant; the auctioneer says, 'Put  i t  down to James 
S. Long,' whereupon the clerk enters on his sale list i n  the presence of 
Long, ' R a p e r  tract to James S. Long at  $40 per acre.' " I n  that  case, 
the other elements of the contract sufficiently appearing in the memo- 
randum, it was held that the evidence was sufficient to show a com- 
pliance with the statute. 

Here, however, the evidence does not support plaintiffs' contention 
based on the Cherry case. The auctioneer testified he did not have any- 
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thing to do with employing Mr. Manuel, though he knew he was keep- 
ing a record of the sales. Mr.  &nuel, who is an attorney at  lam, testi- 
fied that  he had no request or suggestion from the auctioneer or the 
plaintiffs that  he act as clerk, and that his doing so was a voluntary 
act on his part, and that he was employed to prepare the deeds. H e  
testified : '(I was there a t  the sale as attorney for the Smith heirs, haring 
been employed theretofore i n  preparing the advertisement, and that  is 
the reason I was there. I was there representing just the heirs and 
nobody else." 

Unquestionably, Mr.  Xanuel was not employed or requested to act 
by the auctioneer, and was merely present as attorney for the plaintiffs, 
making memoranda and gathering data in that capacity for the purpose 
of drawing the deeds. I t  appears that  the other separate sheet of paper 
contained only tlle names of the parties, and that  the undelivered deed 
was written by Xanuel some time after tlie sale. 

Upon this evidence we cannot hold that, when the witness Manuel, 
the attorney for the plaintiffs, wrote the name of R. T. Joyce on the 
separate sheet of paper in  connection with the reference to 56.23 acres 
and the price per acre, he r a s  in  law the agent of the defendant, and 
that this constituted the signing of a memorandum by one "lawfully 
authorized" to act for the defendant, within the meaning of the statute. 
Howell  v. Shewell, 96 Ga., 454; Burton v. Jones,  147 TCenn., 624; 28 
A. L. R., 1111. 

I t  follows that  the plaintiffs have failed to offer evidence of the exe- 
cution by the defendant of a written memorandum of the contract to 
purchase the land in  accordance with the requirements of the statute, 
sufficient to warrant submission of the case to the jury,  and that  de- 
fcndnnt's motion for judgment of nonsuit should have been allowed. 

Tlie judgment of the Superior Court overruling defendant's assign- 
ment of error and affirming the judgment of the Forsytll county court 
must be rerersed, and the cause remanded for extry of judgment in  
accord with this opinion. 

Rerersed. 

HUGH IICNCAS HARVELI., I3r HI? SEST FIIIEYD, D U S C A S  A. HARVELT., 
r. CITY O F  WILJLISGTOS ASD ATLASTIC COAST LIXE RAILROAD 
CO3IPAST. 

(Filcd 4 January, 1939.) 

1. Railroad 7-Held: Evidence showed that railroad was, not liable for 
condition existing at junction of dead end street and railro~d property. 

The eritlence disdosed that tlierc wns a pc~rpcnclicular c70ncrcte retain- 
iuc wnl l  h r t v  fen a dcatl cnd strcet and railroad ~roperty.  which wall 
was about five feet above the level of tlie railroad prope~ty;  that subse- 
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quently the city improved the street by paving it with Belgium block, 
and that  vhen  the imlxovements mere finished the retaining wall was 
left about one foot above the level of the street without barricade or 
warning delice. Held: The evidence discloses that  the city and not the 
railroad company is responsible for the :rllegetl dangwous condition 
esistinq a t  the junction of the dead end street and the railroad property, 
and the railroad company's motion to nonsr~it was properly granted in 
an  action by a guest in a car to recover for injuries sustained n h e n  the 
driver of the car drove over the retainin? wall onto the railroad prop- 
erty. 

2. Municipal Corporations § 14--Evidence held sumcient on issue of city's 
negligence in manner of maintaining terminus of dead end street. 

The evidence tended to show that  there \ \as  a perpendicular retaining 
wall between the end of a dead end street and railroad property. uhich 
mall was about five fcet above tlie level of the railroad lroperty and one 
foot above the l e ~ e l  of the s t reet ;  that  sand, leaves, and ctther debris had 
~ ~ a s h e d  d o \ ~ n  grade along the street against the retaining wall so that 
the concealed wall appeared to he on a level, and that  there was no 
h,lrricatle or n arning device to protect the traveling public against the 
hazard of the five-foot drop to the railroad property. Held: I n  a guest's 
action to recover for injuries sustained when the driver of the car ran 
over the retaining wall onto the railroad property, the evidence is suffi- 
cient to be submitted to the jury on the question of the city's negli- 
gence in the manner in which it n~aintai~let l  the terminns of tlie dead end 
street. 

3. Sanie- 
A city is under the same tluty to maintain the terminus of a (lead end 

street in a reasonably safe condition as  i t  i s  to maintain any other 
portion of its streets. 

4. Automobiles § 21- 
Where the negligence of the driver is not i m p ~ ~ t a b l e  to a guest in the 

car, the guest is entitled to recover of defendant if its negligence is the 
pro\imnte cause of the injury or one of the prosimate causes thereof. 
and the negligence of the driver will not exculpate defendant unless such 
negligence is the sole proximate cause of the injury. 

5. Negligence 0, 7- 

When defendant's negligence is one of the proximate causes of plain- 
tiff's injury, defendant is liable not~vithstanding nepligence on the part 
of a tlilrd person, since negligence on the par t  of a third person must be 
the sole proximate cause of tlie injury in order to insulate defendant's 
negligence. 

6. Negligence PO-Charge held for error in failing to instruct jury in 
regard to concurrent negligence arising on the evidence. 

This action n a s  instituted against defendant city by a guest in a car 
to recover for injnries sustained nhen  the driver of the car drove same 
over a retaining wall a t  the end of a dead end street onto private property 
some fire feet below. There was evidence of negligence on the part of 
the driver. and evidence of neglieence on the part of defendant city in 
the manner in which i t  maintained the terminus of the s t rwt .  The 
court instructed the jury to the effect that if the negligence of the driver 
of the car \va% the sole prosin1:tte cnwe of the injury, defentlant city 
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mould not be liable, and as to plaintiff's contention that the nrnligencc 
of the city was the sole proximate cause of the injury. Held:  The 
charge must be held for error for failure of the court to instruct the 
jnry in regard to the law of concurrent negligence, even in the absence 
of a special prayer, since it constitutes a part of the law of the case. 
C. S., 564. 

7. Appeal and Error 3 9 b F a i l u r e  to charge law of ca~ncurrent negli- 
gence held not cured by verdict that injury xsas not rwult of dcfend- 
ant's negligence. 

Failure of the court to instrnct the jnry on the l a w  in  regard to 
concurrent negligence arising on the evidence is not cured by a verdict 
that plaintiff was not injuretl by ncnliqence of tleft-ndant. 5ince lllr jury 
\ \as forced to decide nhether the negligence of deft,ndnnt or that of thc 
third penon was the sole prositnate cause of the injury nithont oppor- 
tunity of finding hether defendant's negligence was one of tlie prosi- 
mate. concurrent causes. 

APPEAL by plaintiff from Crannzer ,  J., at  February Term, 1938, of 
NEW HAXOVER. 

This is a civil action to recover damages for personal injuries which 
tlie plaintiff alleges were proximately caused by the ne@,ligence of the 
defendants. 

Second Street in the city of Wilmington comes to a end a t  the - 
edge of the property of the defendant railroad company. At this point 
there is a concrete perpendicular retaining wall about five feet above 
the lcrel of the rail;oad property and about one foot above the level of 
Second Street as i t  now exists. 

On the night of 30 January,  1937, the plaintiff was a passenger on a 
car owned and operated by his  father. The driver, thinking that  he 
was on Third Street, which leads out of Wilniington in  the direction of 
plaintifl's home. drove down Second Street and over th(> embankment 
on to the railroad property. As a result thereof, plaintiff sustained 
certain personal injuries. There is evidence that  a t  the time plaintiff's 
father, the owner and operator of tlie ear, was under the influence of 
intoxicating liquors. 

At the co~iclusion o f  the evidcnce the court entered iudrzrnciit of 11011- . ~, 
suit as to the defendant railroad company and submitted appropriate 
issues to the jury on the plaintiff's cause of action against the defendant 
city. The  jury har ing  answered tlie issue of negligence ii the negative, 
judgment was entered that the plaintiff recover nothing. The plaintiff 
excepted and appealed. 

E.  K.  B r y a n  for p l a i n t i f ,  appel lant .  
1 1 ' ~ .  8. (:ampbell  a n d  A l a n  A. X a r s h a l l  for  d e f e n d a n t  C i t y  of W i l -  

mi l l g f  on, appel lee .  
T h o s .  IT'. D a v i s ,  T'. E. Plzelps,  a n d  J .  0. C a r r  for  A t l a n i i c  Coast  L i n e  

RrriJroad Corilpa?zy, appellee.  
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BARKHILL, J. Second Street in the city of Wilmington extends north 
and south and Campbell Street extends east and nest. The  boundary 
line of the railroad property runs from southeast to northwest and 
intersects Second Street south of the point mhere Campbell Street ex- 
tended would intersect said street, the point where said streets would 
intersect if extended being on the railroad property. Thus, Second 
Street terminates in a dead end a t  the northeasterly boundary line of 
the railroad property. 

The evidence fails to disclose with any degree of certainty whether 
the retaining wall a t  the end of Second Street is on railroad property. 
I t  does not disclose with any considerable degree of certainty the party 
who constructed the wall. I t  does show, however, that  there is a cold 
storage plant on the north side of Second Street adjacent to the railroad 
property and that  the wall was built at the same time the cold storage 
plant was constructed, seemingly as an  extension of the foundation wall 
of the cold storage plant building. I t  further discloses that  this retain- 
ing wall was constructed in 1912 and that  a t  that  time Second Street 
from Red Cross Street north had not been oaved; that  this section of 
Second Street sloped downward toward the railroad property; and that  
rain water had washed away the surface of this portion of Second Street 
to the extent that  a t  the boundary of the railroad property i t  was prac- 
tically on a level. I t  further discloses that thereafter the city improved 
this section of Second Street and pared it with Belgium blocks. As a 
par t  of this improvement the surface was filled in  and leveled so that  
the Belgium block pavement mas about one foot below the top of the 
retaining wall. I t  appears, therefore, that  if the condition existing a t  
the north end of Second Street created a dangerous situation and evi- - 
dented a want of due care, this situation was created by the city and 
not by the defendant railroad company. The duty to take such measures 
as were necessary to protect the traveling public against any danger 
that  might exist due to  the fact that  the wall was only one foot above 
the surface of the improved street rested upon the city and not upon 
the defendant railroad company. We are of the opinion, therefore, 
that  there was no error in the judgment of the court dismissing this 
action as of nonsuit as against the defendant railroad company. 

There is evidence that  Second Street as imorored from Red Cross 
Street to  the retaining wall is down grade. I t  further appears that  
sand, leaves and other debris had been ~vnshed down against the retain- 
ing wall and accumulated to such an extent that  the existence of the wall 
was concealed and the street appeared to be on a level. The plaintiff 
further offered evidence tending to show that  there was no barrier 
erected a t  or near the retaining wall to protect the traveling public 
against the hazard caused by the sudden dEop in lerel between Second 
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Street and the railroad property, and that  the city did not maintain or 
keep any light or  other device a t  said point to warn the traveling public 
thereof. 

On the night the plaintiff was injured his father, the operator of the 
car, drove northwardly on Second Street over the retaining wall on to 
the railroad property, the car going across the first tracks of the rail- 
road and stopping on the second tracks. The  defendant offered evidence 
tending to show that  at the time the driver of the car was under the 
influence of liquor to such an  extent that  he did not know what he was 
about; that  he was warned that  he was off his course and was approach- 
ing the end of Second Street, but that  he was unable to stop his  car due 
to his drunken condition and the careless and indifferent method of 
operation of the car. 

I f  the conditions esisting a t  the north terminus of Sec~oad Street are 
as tlie plaintiff's evidence would indicate the city was negligent in the 
manner in which i t  maintained the same. Willis w, Bern, 191 
N. C., 507, 132 S.  E., 286, is directly in point. What is there said about 
the duty of a city i n  maintaining the terminus of a street in a reason- 
ably safe condition might well be repeated here. I n  tha t  case, Brogden, 
J., speaking for the Court, i n  par t  says: "It is essential to the public 
safety that  the terminus of a street shall be kept i n  as leasonably safe 
condition as any other portion thereof, for the manifest reason that  i t  
would be obviously futile to charge municipal authorities ~ r i t h  the duty 
of keeping a street i n  a reasonably safe condition and yet permit i t  to 
terminate abruptly in an unsafe and dangerous manner. I t  would be 
n ruthless doctrine to allow a public highway to be improved for its 
elltire length and thereby invite a traveler thereon, and, after being 
lulled into a sense of safety, to be suddenly put to death by an  un- 
guarded embankment, precipice, or other dangerous defrct, when such 
defect was known or could have been discovered bv t le escrcise of 
reasonable diligence, and when, of course, the traveler lras using due 
care for his own safety." We adopt with approval the further state- 
ments of this distinguished former Associate Justice of this Court per- 
taining to the duty of a city in  respect to the terminus of a street with- 
out furtlicr quotation therefroni. I n  support thereof, wc rcfcr to the 
cases lie cites. See also J l ichavz  c. Rock11 X o u n t ,  193 X. C., 550, 137 
S. E., 663, and Picke f t  z'. R. R., 200 N. C., '750, 158 S .  I{., 398. 

The court below, in its charge, fully instructed the jury upon the law 
and the evidence in  respect to  the plaintiff's contention that  the negli- 
gence of the city was tlie sole proximate cause of his in;ury. I t  like- 
wise fully instructed the jury upon the contention of the defendant that  
the drunken condition of the operator of the car and his failure to  
escrcise due care and caution was the sole proximate cause of plaintiff's 
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injury, constituting an efficient intervenirlg act of negligence which in- 
sulated the negligence on the par t  of the defendant and exculpated it 
from any liability for plaintiff's injuries. 

The  plaintiff, in apt time, excepted to the charge for that  it does not 
comply with the mandatory provision of C. S., 564, i n  that  the court 
failed to declare and explain in  a plain and correct manner the law 
arising upon the evidence, in that  the court did not declare and esplairl 
the law under the doctrine of concurrent negligence and apply such lam 
to the facts i n  this case. 

We are of the opinion that  this exception must be sustained. There 
is  evidence of negligence on the par t  of the defendant city and there is 
likewise evidence of negligence on the part  of the driver, whose negli- 
gence is not attributable to the plaintiff. r l l b r i t t o ~ l  v. Hill, 190 X. C., 
429, 130 S. E., 5. The  question of prosimate cause was for the jury. 

Where, i n  this type of cases, there is evidence of negligence on the 
par t  of the defendant and likewise evidence of negligence of n third 
party, which negligence is not attributable to the plaintiff, the defendant 
is liable if its negligent act constituted one of two proximate causes of 
the injury. I f  the defendant's negligence contributed to plaintiff's in- 
jury as one of the proximate causes thereof the defendant is liable not- 
withstanding the negligence of the third party. d l b r i t t o n  v. IIil2, s u p m .  
I f  the negligence of the owner and driver of the car was the sole and 
only proximate cause of plaintiff's injury the defendant ~vould not be 
liable; for, in that  event, the defendant's negligence would not liave been 
one of the proxinlate causes of the plaintiff's injury. Baqzcell  z.. R. R., 
167 nT. C., 615, 53 S. E., 814; E Z Y I ~ I S  v. C ' o ? z ~ f r ~ ~ c f i o n  C'o,, 194 3. C., 
31, 138 S. E., 411. I f ,  however, the llcgligence of the city concurring 
TI-ith the negligence of the third party constituted the proximate cause 
of plaintiff's illjury it would be liable, becauw the defe~idant cannot 
be excused from liability unless the total causal negligence or proximate 
cause be attributable to another or others. When two efficient prosi- 
mate causes contribute to an injury, if defendant's negligent act brought 
about one of such causes, it  is liable. E c a n s  v. C o n s t r u c t i o n  Co.,  s u p r a ;  
Il'ootl 1 % .  Public S'erl3lc.r C'orportrtiorr, 174 S. C., 697, ant1 c a w  t h n ~  
cited; A l b r i t f o n  r .  Ilill, ,srlprcc; I I c l r l~ s  I.. I 7 f i l i t i e s  Co., 191 S. C'., 13, 
131 S. E. ,  402. 

The law of concurrent negligence, as  thus stated, is applicable to the 
conflicting evidence in  this case. The plaintiff lias a right to rely 
thereon, and it was the d u t ~  of the court to apply this doctrine of the 
law to  the evidence and to declare and explain the law of concurrent 
negligence as i t  applied to the evidence xvithout any special prayer. I t  
is  par t  of the law of the case. 

The  fact  that the jury found by its verdict that  the plaintiff was not 
injured by the negligence of the defendant city does not render the 
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fa i lu r r  of tlic court  to  cllarge on the doctrine of concurrent negligence 
immaterial  o r  harmless. T h e  ju ry  was given the  choice of finding ei ther  
tha t  t h e  negligence of the city, if they found such existed, was the sole 
proxinnate cause of plaintiff's in ju ry ,  o r  t h a t  t h e  negligence of the  
driver, if such was established, was t h e  sole proximate cause. T h e  jury 
was not given a n  opportuni ty to  consider the evidence under  the  law 
which permit ted i t  to  find t h a t  the negligence, if any, of the  city was 
only one of thc  proximate causes of plaintiff's i n j u r y  and  tha t  such 
~iegligcncc, concurr ing with tha t  of tlie d r i w r ,  constituted the  efficient 
proximate cause of plaintiff's in ju ry .  T h e  evidence In tliis case is  
such as entitles the plaintiff to  h a r e  tliis view of the  law stated and  
explained and  applied to  the  e r i d m c e  by the  judge i n  the  t r i a l  of h i s  
cause. 

Affirmed as  to defendant  Ra i l road  Company.  
S e w  t r ia l  a s  to  defendant Ci ty  of Wilmington. 

(Filed 4 J n n u a r ~ ,  1039.) 

1. Estoppel 3-Plaintiff held estopped by petition nnd judgment in parti- 
tion from asserting par01 trust against ro-heir. 

Plaintiff's undi~ided interest in the loc'us i u  qzto was scld under esecu- 
tion, and deft7~itl:lnt, one of tlne co-heirs of the pro~ert!., purchased same 
n t  the sale. Plaintiff instituttyl this action to set up n pnrol trust in tlne 
1m1d upon nllegations that his co-heir ngreetl to pnrcllnse his interest a t  
tlne sale and reconr'cy saint. to plaintiff 111)on t l ~ e  1)nymrllt of tlne nmomnt 
of the hid witln intert'st. Snbseqnent to the alleged agreement. ~tlnintift' 
joi~netl witln all the other heirs in n petition for partition of the tract 
contnining the loctts in quo a~nd a~iother tract also inherited by the parties. 
setting out the res~ec t i re  intewst of the heirs in the lands, and partition 
\vns made in nrcort1:inct~ th~~rt~wirl l .  and  c20nfirlnntion enterrtl which de- 
c l n r ~ d  tllat the pnrtiti~ni slioultl "lw bi~nt l in~ among and lwtween the said 
l~etitioners, their heirs and assigns." In  said 1,roccedini.s plaintiff's 
illterest was set out n-ithont claim to the interest sold ~ ~ n d e r  esecution 
nncl ~ i t h o n t  nssrrtion of the 1)nrol trust sought to be est:!I)lislied in this 
action. Hclrl: The rights of plaintiff nnd defentlxnt among themselves 
n.erth brought directly in issup in the partition proceedin,~:;. and tlie peti- 
tion and judgment therein estops plaintiff from asserting tlie alleged 
par01 trust. 

2. Partition 10- 
While pnrtition clops not create title nor affect the riphts of persons 

not ~)nrt ies  tlnrw?to, it tletermines the respective rights of the parries a s  
nuong themselves, and as  among themselres it  operates as nn estoppel 
:lguiast nil assertio~l of title a t  variance wit11 the judgment therein. 
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3. Trial § M b  
In an action to establish a parol trust, defendant's evidence of the 

record in subsequent partition proceedings between the parties is prop- 
erly considered upon defendant's motion to nonsuit on the ground of 
estoppel, Since defendant's evidence is not in conflict with plaintiff's evi- 
dence, but is in explanation thereof. 

BARSHILL, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Sinclair, J., at J u l y  Civil Term, 1938, of 
ROBESOPT. 

Civil action to engraft a parol trust upon deed absolute upon its face. 
The  uncontroverted facts are these: Plaintiff and defendant, brothers, 

are two of nine children of Mary E. Crawford and her husband, J. '8. 
Cramford, both now deceased. Upon the death of Mary E. Crawford, 
intestate, i n  the year 1916, seized and possessed of two tracts of land 
in  Pobeson County, one containing 180 acres and the other 48.4 acres, 
the title descended to her children subject to estate by curtesy of her 
husband, J. TO. Crawford, all of whom survived her. 

Pr ior  to October, 1922, plaintiff became indebted to J. W. Crawford, 
who obtained a judgment against him in  the sum of $500, as alleged by 
plaintiff, upon which execution ~ v a s  issued, and plaintiff's undivided 
interest i n  the 180 acres tract was sold, the defendant becoming the 
purchaser thereof for $500, and on 6 November, 1922, Sheriff's deed 
therefor was executed and delivered to the defendant. 

Following the death of J. W. Crawford, 14 July,  1936, and pursuant 
to written agreement of the nine children, including plaintiff, dated 30 
October, 1936, to become parties to proceeding in  Superior Court "for 
the purpose of dividing" said two tracts of land, and, under date 12 No- 
vember, 1936, an  ez parte petition for partition verified by defendant 
J. C. Crawfcird was filed. The petition alleges "that petitioners are 
tenants in common and are in  possession of" the said two tracts of land; 
that  the interests of the petitioners i n  said land are as  follows : ( a )  J. C. 
Crawford o~vns  a one-ninth undivided interest i n  the second tract con- 
taining 48.4 acres and a one-third undivided interest i n  the first tract 
containing 180 acres . . . ( h )  W. J. Crawford owns one-ninth un- 
divided interest i n  the second tract containing 48.4 acres above de- 
scribed, but owns no interest i n  the first tract containing 180 acres, 
having conveyed his interest in said tract to J .  C. Crawford . . ." 
By order dated 16 November, 1936, commissioners were appointed '(to 
divide the lands described in  said petition into nine (9 )  shares and to 
allot to each of the petitioners his or her share in severalty" in  accord- 
ance with the interests set out in the petition. The  commissioners di- 
vided and allotted the lands as directed-allotting to J. C. Crawford 
tract #3, containing 64.237 acres, and to T. J. Cramford tract #6, con- 
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tainilig 5.129 arres, h i l l g  his iiitcrtst in tlie 48.4 acres tract, report of 
nhich x i s  filed 13  February, 1937. N o  objcction having been filed, the 
report was co~~firmetl. The  decree of confirmation, dated 1 5  &larch, 
1937, ,lccl:tres that  it " h d l  be binding among and between the said 
petitionels, their heirs alld n5sigus." The undisputed evidence shows 
that as soon as the laid ~ 2 1 s  t l i ~  ided, plaintiff took possession of that  
portion allotted to him. 

Plaintiff alleges and offered eritlence tending to slio~v tliat defendant 
purcliawtl plaiiltiff's undivided interest in the 180 acrcs tract at said 
esecutlon sale in I922 u d e r  par01 ltgrcenielit to purcli:rs~, pay for, take 
title to aud hold sanic for plaintiff, and to reconrey same to plaintiff 
up011 ~ ) q n i e l ~ t  of the purchase price; mid that, tliougll he has paid to 
Guy C'ranford, a brother, a t  dircctio~i of defendant, :dl the principal 
and part  of tlic iuterc\t, a ~ ~ d  stallds ready, aide, and wi l lhg  to pay such 
b;ilnnccb :ts may be justly due upon being informed by defendant the 
amount tliereof, his dcmnnd for conveyance is refused bv defendant. 

Defeudant deuies the alleged agreement, denies that he nuthorized 
plailitiff to pay for him any amount to Guy Crawford, and offered evi- 
tlenre t c ~ ~ t l i n g  to support such denial. 

Plaintiff' furtlier alleges: "That prior to  the ilistitution of this action, 
the heirs a t  l a v  of the said X a r y  E. Crnwford instituted n partition 
proceeding in  the Superior Court of Robeson County, S o r t h  Carolina, 
for the purpoFe of having the sliarcs o rned  by each of the cliildren of 
tlic said Mary E. Crawford, allotted to theln, and i n  said partition pro- 
ceeding the interest of the plaintiff. Mr. J. Crawford, in the lands above 
describrd, has been allotted to the defendant, John  C. Crawford, and 
lie is now holding tlle same as liis propert?, which is a on?-ninth interest 
i n  the whole tract of land above described. Reference to said partition 
proccctling and tlie allotment made by the  commissioner^, is hereby re- 
fcrretl to for a full and complete description of the interest of this 
plaintiff." 

TO this last allegation, defendant merely arers tliat only such larids 
as b(,loliged to him were allotted to him ill said proceeding. 

011 the tr ial  helox, motion of defendant for judgment as of nonsuit 
a t  tlic c~lose of plaintiff's evidence was denied. Esceptiou. Thereupon, 
in atldition to oral testiniony, defendant introduced the crigilial record 
in  the said partition proceeding. -It the close of all the evidence, de- 
fendant rcilened his motion for judgment as of n o n s ~ i t .  which was 
o r e n  uled. Esception. 

The rase was submitted upon this issue: "Does the defendant hold 
title to n ow-nilit11 intcrest i n  the Craxford home place. described in 
tlic complai~lt, in trust for  the use and bmcfit of tho plaintiff. as 
allcgcd ;"-to nli irh the jury ausn ered, "Tcs" 
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From adverse judgment, defendant appeals to  Supreme Court, and 
assigns error. 

TV. E. L y n c h  for plaint i f f ,  appellee.  
-1fcLean Le. ,Stacy and V a r s e r ,  S f c I n t y r e  R. H e n r y  for d e f e n d a n f ,  ap-  

pellant.  

WISBORRE, J. The only question presented on this appeal: I s  plain- 
tiff estopped by the decree of the partition proceeding to claim interest 
in land in question under alleged parol agreement with defendant? 

Appellant presents this question on exception to refusal of motions 
for judgment as of nonsuit, and on exceptive assignments to  these por- 
tions of the charge of the court :  (1) "There has been offered in evidence 
a partition proceeding. I instruct you, as a matter of law, that  if you 
find as contended for by the plaintiff, that  his brother John bought the 
land for him a t  his  request, with the oral understanding, he  would be 
permitted to redeem i t  by paying him the purchase price and interest, 
and he had paid the purchase price and interest, most of it, that  then 
the fact of partition proceeding was afterwards, to which J i m  was one 
of the parties, would not divest his equitable estate in the land and his 
right to have i t  reconveyed as a matter of law." 

( 2 )  "But if you find he held this land in  trust for his brother under 
a parol contract, I charge you the fact there mas a partition proceeding 
afterwards would not divest his brother Jim's equitable right i n  the 
land and the right to have i t  returned to h im afterwards." 

Defendant's exceptions are well taken. We are of opinion that, on 
the facts presented on this record, the plaintiff is estopped by the allega- 
tions in petition, and by decree in the partition proceedings, to now set 
u p  claim contrary to the interest therein set forth. 

Plaintiff in his complaint here invites reference to said proceeding 
"for a full and complete description of the interest of this plaintiff" in 
the land in question. The allegation there is that  J. C. Crawford owns 
"one-third undivided interest in the first tract containing 180 acres," 
and that  TV. J. Crawford "owns no interest" therein, "having conveyed 
his interest i n  said tract to J. C. Crawford." The  decree of partition 
is to like effect. The commissioners acted in  accordance therewith and 
their report is duly confirmed by the court. 

The rights of plaintiff and defendant i n t e r  sese are brought directly 
in issue in the partition proceeding, and they are bound thereby. B a u -  
qer f  2.. Blades ,  117 AT-. C., 221, 23 S. E., 179;  A I I e K i m m o n  z'. Caullz, 170 
N. C., 54, 86 S. E., 809. 

Referring to definition of estoppel, Pearson,  J., in Armfie ld  v. ,11oore, 
44 S. C., 157, said:  "The meaning of which is, that when a fact has 
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been agreed on, or decided in a court of record, neither of the parties 
shall be allowed to call i t  i n  question, and have i t  tried over again a t  
any time thereafter, so long as the judgment or decree stands unre- 
versed; . . . i n  other words, his mouth is shut, and he shall not 
say, that  is  not true which he had before in  a solemn manner asserted 
to be the truth." This is cited with approval in H a r d l s o n  v. E c e r e t t ,  
192 N. C., 371, 135 S. E., 288; Dis t r ibu t ing  Co. v. C a r m c a y ,  196 N .  C., 
58, 144 S. E., 535; R a n d  v. Gil le t le ,  199 N. C., 462, 154 S. E., 746. 

I n  l l i s f r i b u t i n g  C'o. 2 % .  ( ' a r m w a y ,  szcprcl, Sfucy, C'. .I., speaking for 
the Court, said:  "A claim made or position taken in  a former action or 
judicial proceeding estops the party making such claim to take a con- 
flicting position or to  make an inconsistent claim in  a subsequent action 
o r  judicial proceeding to the prejudice of his adversary, where the 
parties are the same and the same questions are inrolved." 

The effect of judgments i n  partition proceedings has been the subject 
of discussion and for decision in many cases in this Court. 

I n  S f e l t a r t  v. L1lizell, 43 S. C., 242, Rufin, C. J., said : "A judgment 
a t  law, in partition, is conclusire, in respect to the thing in which 
parties had an  estate in common, and also in  respect lo the share to 
which each was entitled, and to  the parcel allotted to each as his share 
in sereralty." I c e y  v. X c K i n n o n ,  84 3. C., 652; T u r p i n  v. K e l l y ,  85 
N.  C., 399; G r a n t h a m  z'. K e n n e d y ,  91 K. C., 148. 

I n  B u c h a n u n  v. I Iarr ing ton ,  152 N.  C., 333, 67 S. E., 747, X a n n i n g ,  
J., quoting from 30 Cyc. 310, says in pa r t :  " 'The t ru th  is, that  a judg- 
ment in partition i s  as conclusive as any other. I t  does not create or 
manufacture a title, nor divest the title of any one not cctually or con- 
structively a party to the su i t ;  but i t  operates by may of estoppel; i t  
prcrents any of the parties from relitigating any of the issues presented 
for dec~ision, and the decision of which necessarily entered into the 
judgmt.nt, and it divests all titles held by any of the parties at the 
institution of the suit.'" B a n k  v. L e c e r e f f e .  187 N .  C., 743, 123 S. E. ,  
68. 

I n  J I c f i m m o n  v. C a u l k ,  supra ,  A l l e n ,  J., said:  "The primary pur- 
pose of partition proceedings is to sever the unity of possession, but the 
parties may put the title i n  issue, and when they do so, and the title is 
adjudicated, the judgnlent is conclusive and binding." B u c h a n a ~ z  v. 
I iarr ing ton ,  szcpra; Wal lace  v. Phi l l ips ,  195 N. C., 665, 143 S. E., 244. 

While the partition proceeding is evidence introduced by defendant, 
i t  is proper to be considered on motion for judgment as of nonsuit under 
authority of Harrison, 1;. R. R., 194 S. C., 656, 140 S. E., 598, ~7-here 
i t  is snid: "In considering the last motion, the defendant's evidence, 
unless favorable to  the plaintiff, is not to  be taken into consideration, 
except when not in conflict with plaintiff's eridence, it may be used to 
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explain o r  make  clear t h a t  which has  been offered by plaintiff," citing 
S. c. Fulcher, 1 8 4  N. C., 663, 113 S. E., 769. See also Hare v. Wed, 
213 K. C., 484, 196 S. E., 869;  Sellars c. Bank, ante, 300, 199 S .  E., 266. 

There  is  e r ror  i n  the  refusal  to  sustain motion f o r  judgment a s  of 

nonsuit, and  the  judgment below is  

Reversed. 

BARSHILL, J., took n o  p a r t  i n  the  consideration or  decision of this  
case. 

J. G. LBKDRETH ASD WIFE, CARRIE LASDRETH. v. FRED MORRIS. 
ADMIXISTRATOR OF THE ESTATE OF GEORGE W. LAKDRETH. 

(Filed 4 January, 1939.) 

1. Evidence § 46: Executors and Administrators 5 15d- 
In  an action to recover upon qunntum meruit for personal services 

rendered deceased, it  is competent for witnesses to testify from their 
knowledge of living conditions and observations of services of the charac- 
ter alleged to have been rendered deceased, a s  to the value of such 
services in the community. 

2. Executors and  Administratow 5 15d- 
The presumption that personal services rendered by a child to his 

parent are  gratuitous arises from the relationship in a typical unbroken 
family, or one which has been reunited in the same relationships, and 
the presumption is necessarily affected by evidence that  the respective 
moral and legal obligations of its members are  different from that which 
gives rise to the rule. 

3. Same-Evidence held insufficient to  support presumption tha t  services 
rendered by child to  parent  were gratuitous a s  matter  of law. 

The evidence, considered in the light most favorable to plaintiffs, 
tended to show that the male plaintiff had attained his majority, married, 
and moved away from the home place, that his father, the intestate, had 
sold practically all his personal effects and gone to live with a daughter 
and son-in-law ; that thereafter plaintiffs moved back to the home place, 
bringing their furniture, stock, and farm implements; that some two 
weeks thereafter intestate moved back to the home place and lived with 
them the balance of his l i fe ;  that the male plaintiff paid rent to intestate 
for the land in much the same manner as  he would to a stranger; that 
during the latter part of his life intestate was in very poor health, ant1 
that plaintiffs gave him the constant and onerous care and attention re- 
quired by his condition. Held: The evidence does not justify the appli- 
cation of the presumption that the services were rendered gratuitously 
as  a matter of l a~v .  and the qnestion mi: properly submitted to the jury. 
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4. Same- 
The presumption that services rendered by a child to his parent are 

gratuitous does not apply to the relationship between a father-in-law and 
daughter-in-law. 

~ ? P I ~ A L  by defendant from Hill, Special Judge, a t  May Term, 1935, 
of FORSYTH. X o  error. 

The plaintiffs sued the defendant, administrator of the estate of 
George W. Landreth, to recover for services alleged to have been ren- 
dered the deceased Landreth by them during the last years of his life. 
The plaintiffs are the son and daughter-in-law of the intestate, Lan- 
dreth. 

The  evidence is to the effect that  the plaintiffs were married in  1926, 
and had been living away from the Landreth home place. Tha t  place 
had been vacant for some time. 3leanwliile, the father was living with 
a son-in-law, F rank  Taylor, a t  another place. Taylor had been away 
from the George Lanclretli place for about three years Fefore plaintiffs 
moved there. 

The plaintiff Landreth moved to his father's old place with his wife 
and cliildren in 1926; and in about t ~ v o  weeks thereaEter the father 
moved in with them and lived there for about ten years, dying in the 
spring of 1937. 

There were sewn brothers and sisters besides plaintiff. None of them 
lived in  the house with plaintiff and his father during the last five years 
of the latter's life, all l i ~ i n g  a t  a distance from eight to ien miles away, 
visiting him a t  infrequent intervals. 

Tlie plaintiff and his wife took care of the father, G ~ o r g e  Landreth, 
who, during the latter part  of his life, was in very poor health, much of 
the time bedridden. During the latter part of his life lie was unable 
to control his bodily fuiictions and had to be cared for in much the 
same rnanner as an  infant. 

Mrs. Landreth testified that  after their marriage she and her husband 
lived a t  her father's place a while, and later a t  the Hester place. Mi,. 
George TV. Landreth was not living a t  his home place when lier hus- 
band and herself mored there i11 December, 1926, but did move there 
about two weeks afterwards; that  she and her husband {lid f a rm work, 
raising tobacco, wheat, corn, regetables of all kinds; cultivated sisty- 
three acres. I n  1932, Mr. Landreth was taken sick and mas under the 
care of a doctor. From 1936 until February, 1937, the intestate mas 
practically helpless; during a large part of that  time and prior thereto 
intestate was bedridden and required much attention. 

Other witnesses testified to the bad health of the intestate and the 
necessity for special attention. and to the fact that lie was unable to 
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perform any work; and to his physical condition, which required con- 
stant attention to  keep intestate, his bed, and surroundings in a sanitary 
condition; and to  the attention given by plaintiffs. 

T. 3. Martin testified that  during the year 1934 he measured the 
tobacco crop about the first of August, 1934, and that  the intestate told 
him about the "terms that  him and Gurthie (plaintiff) had in regard 
to the tobacco crop. H e  said he got one-third of the tobacco.') H e  saw 
the deceased in 1934, 1935, and 1936, when he measured the tobacco 
crop; that  he heard this plaintiff say in  the presence of the intestate 
that  he (plaintiff) furnished the stock to cultivate the tobacco; that  
the customary allowance to a lando~vner in the cultiration of a crop in 
that  comnlunity where he furnished only the land was one-third, and 
that  the intestate, G. W. Landreth, told witness that  he got one-third of 
the tobacco crop. Mr.  George Landreth told witness that  they "all ate 
the bread and the only part  he taken was out of the tobacco." 

There was further evidence that  the Landreth place was vacant for 
a while until Gurthie Landreth, the plaintiff, moved there. 

P. G. Landreth, a brother of intestate, testified that during the last 
three years of his brother's life his condition was very bad;  that  he 
was unable to do anything, and was in bed practically all the time. 
During this time witness visited his brother, fouild his room kept "nice 
and clean and sanitary"; that  his brother said the kind of attention he 
was getting was good, extra good. The witness stated that  decedent 
said to h im:  "'I am not going to be here r e ry  much longer,' and he 
says, 'I an1 lots of trouble to Carrie and Gurthie, but,' he says, 'I can't 
help it.' H e  says, 'I haven't got any will, I don't believe in making 
a will, but,' he says, 'when I am dead and gone I hope the children will 
all get together and do what's right for them, you understand, come to 
some agreement without going to the courts.' H e  said, 'I hope it won't 
go to the courts.' H e  said, 'I want them well paid, but,' he said, 'if it  
does go to the courthouse I am not ~ to r ry ing  about that. I know 12 
men will gire them justice.' " 

'(During this conversation, Carrie came in  there while we were talk- 
ing, but I don't know whether she paid any attention to it or  not." 

There was other testimony as to the condition of the intestate, the 
service rendered him by the plaintiffs, and the value thereof. 

The defendant offered testimony as to the financial condition of the 
intestate, amongst other things his deposits a t  the bank. There is evi- 
dence to the effect that  interests on these deposits were paid to Gurthie 
Landreth, the plaintiff. Other witnesses for the defendant testified as 
to the condition of the intestate and the fact that  his health mas varied, 
a t  times bad and a t  times better, and that  there were times "when he 
could get about and times probably he could not." 
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One witness testified to having heard Gurthie speak about having 
quit paying rent, the last time in the spring after his father died. Wit- 
ness did not know whether or not he did pay rent for the last year to 
the administrator, but that plaintiff did say that he paid rent up to the 
time he spoke to him about it, had been paying rent out of the tobacco 
all the time, but not out of the grain. 

There was further evidence to the effect that the intmtate had sold 
all of his personal belongings except some trunks and a "half bed," bed 
covering, and a few other personal articles, upon moving away from the 
old place, and that these were moved into the old Landreth home place 
already occupied by plaintiffs about two weeks after they got there. 

Overruling the defendant's motion for nonsuit, the trial judge sub- 
mitted the evidence to the jury on appropriate issues, which were 
answered in favor of the plaintiffs; and from judgment upon the ver- 
dict of the jury, the defendant appealed. 

Elledge & Wells for plaintiffs, appellees. 
Ingle, Rucker & Ingle for defendant, appellant. 

SEAWELL, J. Noting the exceptions to the evidence brought forward 
in the brief, we are of the opinion that the testimony of witnesses, with 
only the common experience derived from a familiarity with living con- 
ditions and observation of the services of the character alleged to have 
been performed for the intestate, was competent as to the value of those 
services in the community in which they lived. The defendant's excep- 
tion to admission of this evidence is without merit. 

The defendant relies upon the evidence tending to show the existence 
of fanlily unity and the relation of the plaintiffs to ihe intestate as 
rebutting the presunlption of an implied promise to pay for the services 
rendered by plaintiffs, and replacing it with the presumption that the 
services were gratuitously rendered. Win&-ler v. Killian, 141 N. C., 
575, 579, 54 S. E., 540. 

I n  the cited case i t  is said, quoting Ruffin, J., in Williams v. Barnes, 
14 N. C., 348: "It cannot be possible that the head of a harmonious 
household must drive each member off as he $hall arri7.e at  age, or be 
bound to pay him wages or for occasional swvices, unles,s he shows that 
it was agreed that he should not pay." 

The opinion quotes further, with approval, from Dodslm v. J.lcAdams, 
96 N. C., 149, 154: ". . . This rule is founded in large measure 
upon the supposition that the father clothes, feeds, educates, and sup- 
ports the child, and that the latter labors and does appropriate service 
for the father and his family in return for such fatherly care and do- 
mestic comfort and advantage. The family relation and the nature of 
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the service rebut the ordinary presumption that  arises when labor is 
done for a party a t  his request, express or implied, of a promise on his 
par t  to pay for it." Fur ther  analyzing Winkler v. Killian, supra, we 
find the following: "In Young v. Herman, 97 N .  C., 280, i t  is held: 
' (1)  When a child after arrival a t  full age continues to reside with and 
serve the parent, the presumption is that  the service is gratuitous. 
( 2 )  Bu t  this presumption may be rebutted by proof of facts and cir- 
cumstances which show that  such was not the intention of the parties, 
and raise a promise by the parent to pay as much as the labor of the 
child is reasonably worth.' Again, i n  Cal1aha.n v. Wood, 118 N. C., 
752, quoted in this case, we find: 'We do not put  our decision entirely 
on the kinship relation, but also on the one-family relation established 
and maintained by the parties.' " 

The presumption arising out of the family unity and the relation of 
the members of the family to each other must necessarily yield to evi- 
dence indicating that the modus vivendi of the family is different from 
that  which gi-ves rise to the rule. The presumption is affected by the 
family vicissitudes and those changes in  the composition and relation- 
ships of the group mhich are apt  to come when i t  contains adult mem- 
bers who have their own separate responsibilities, both moral and legal. 
The "unity" of which the presumption speaks means more than living 
in the same house and eating off the same table. I t  signifies that  
reciprocity of service which might be expected of a typical unbroken 
family, or one which has been reunited in the same relationships. 

In the case a t  bar the evidence, taken in its most favorable light for 
the plaintiffs, shows that  young Landreth, one of the plaintiffs, had 
attained the age of twenty-one years, married, and moved away, entirely 
breaking his connection with the family, and assuming other paramount 
duties and obligations to his own separately established family. The  
intestate had sold all of his personal effects except a "half bed," some 
trunks, and a gun, and had gone to live with a son-in-law. Seven chil- 
dren lived a t  various distances, from eight to ten miles, and these 
visited him infrequently. Kot  a vestige of family organization re- 
mained. The plaintiff Gurthie Landreth and his wife moved to the 
old place, carrying their furniture, stock, and f a rm implements, under 
a rental agreement mhich intestate might have made with a stranger; 
and the evidence, although conflicting, will support the finding that  the 
rents were paid up  to the time of intestate's death. The facts of this 
case are not consistent with the philosophy which is said in Winkler v. 
Killian, supra, to underlie the presumption of gratuitous service. 

As to the feme plaintiff, the daughter-in-law, we note the rule that  in 
this State the fact  of "family unity," of itself, is not sufficient to give 
rise to the presumption of gratuitous service; there must also be a cer- 
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ta in  relationship between t h e  part ies  f r o m  which i t  m a y  be supposed 
the  services were referable to  some mora l  o r  legal d u t y  n h i c h  the servitor 
recognizes as  impelling. W h e n  the  law goes outside the law for  a rule  
of civil conduct based on  those moral  c o n s i d e r a t i o ~ ~ s  n hich society im- 
poses on  i t s  members as both commendable and  compe ling, i t  mus t  be 
content wi th  what  i t  finds. I t  cannot  bc said t h a t  ustige i n  this S ta te  
recognizes t h e  mora l  responsibility of a daughter-in-law, o r  a son-in- 
law, t o  such a n  extent as  t o  raise a presumption of gpatuitous service 
ar is ing out  of t h a t  relation. T h e  presumption is  adopted i n  Callnhan 
v. Wood, mcpra,, repudiated i n  Dunn e. Currie, 1-21 N.  C., 123, 53 S. E., 
533; ignored i n  IIeuderson I - .  XcLa in ,  146 N. C., 329, 59 S. E., 8 7 3 ;  
and  denied i n  hTesbif f  v. Donoho, 198 N. C., 147, 130 S. E., 875. I n  
t h a t  s ta te  of the l a w  we see no reason to app ly  to  t h e  fame plaintiff, by 
whom t h e  m a j o r  p a r t  of t h e  service was  rendered, a rule  which smacks 
more of the  s tory of Ruth and  X a o m i  t h a n  i t  does of t h  common law. 

T h e  presumption of gratui tous service is too precariously seated on 
the evidence i n  th i s  case t o  just i fy i ts  application as  a mat te r  of law. 
T h e  circumstances under  which the  fami ly  relations v:ere resumed, if 
a t  all, a n d  what  these relations were, and  what  significance might  be 
attached to them, were mat te r s  f o r  the  jury. 

We see n o  reason t o  dis turb the  verdict. U p o n  the  lecord we find 
N o  error. 

EARL E. ROBERSOS v. CAROLINA TAXI SERVICE, IN(:.; EDDIE BINE 
AND A. W. SIMON (ORIGIRAL PARTIES DEFENDART) ; ASD PAUL BURTON 
(ADDITIONAL PARTY DEFENDART) . 

(Filed 4 January, 1939.) 

1. Autolnobiles # l+Riding on running board held inot contributory 
negligence as matter of law in action against driver 01' other car. 

The evidence tended to show that  plaintiff nns riding on tlie left rnn- 
ning board of ml automobile, the running board being twelve or fourteen 
invhes wide and plaintiff's body being ten inches thick, so that no part 
of plaintiff's Imly  extended bejond the sidct of the running board: that  a 
car coming from the opposite direction, driven with its left wheels over 
the center line of tlie highway, struck the car on which plaintiff was 
riding, which was being driren on i ts  right side of the highway, causing 
t h ~  injury in suit, and that  the accident occurred on a clear night in the 
absence of heavy traffic. where the center line of the higl~rvny was plainly 
visible. Hold: Plaintiff's position on the running board does not con- 
clusively establish contrihutory negligence as  a matter of law, since, even 
conceding that such position constituted negligence, whether injury from 
thtl negligent operation of tlie other car, or in other likv manner, should 
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have been foreseen and therefore whether such negligence mas a proxi- 
mate cause of the injury, is for the determination of the jury. The 
danger ordinarily to be apprehended from such position is that of falling 
or being thrown therefrom in the operation of the car by the driver 
thereof. 

2. Same-Object of statute prohibiting loading of passenger vehicles be- 
yond left fenders is the safety of other vehicles on the highway. 

The statute prohibiting the extension of any part of the load of a 
passenger vehicle beyond the line of the fenders on the left side of such 
vehicle, Public Laws of 1937, ch. 405, see. 80 ( b ) ,  imposes a duty for the 
safety of other rehicles on the highway. and is not conclusive on the 
question of contributory negligence of a passenger riding on the running 
board, with none of his body extending beyond the line of the fenders, 
who is injured by the negligent operation of another vehicle. 

3. Segligence 3 9- 
One of the elements of prosimate cause is that the injury be one which, 

in the exercise of reasonable foresight, could have been anticipated as 
likely to occur under all the circumstances as they appeared and were 
known a t  the time. 

APPEAL by defendants Carolina Taxi Service, Incorporated, and Eddie 
Bine, from Johnsfon, J., a t  September Term, 1938, of FORSPTH. X o  
error. 

Action for damages for personal in jury  alleged to have been caused by 
the negligence of the defendants in the operation of a taxicab. The 
Carolina Taxi Service, Inc., was the owner of the taxicab which was 
then being operated for i t  by the defendant Bine. 

The pertinent portions of the eridence offered by the plaintiff may be 
briefly summarized as follows : 

On the occasion alleged, 31 May, 1937, about 1 :30 a.m., plaintiff, a 
young man twenty-four years of age, was riding on the running board of 
an automobile being driven by Pau l  Burton on the highway just east of 
the city of Winston-Salem. The automobile was filled with young men 
and young women, friends of plaintiff. They were driving out to a 
filling station for barbecue and soft drinks, and plaintiff was invited to 
accompany them. There were elet-en in the automobile, seren inside 
and two on each running board. The plaintiff was on the left running 
hoard immediately behind a young man named Criner. The glass in 
the automobile was lowered and plaintiff was holding on with his hands 
to the upright and the roof, "his a rm around the post." The running 
board on which he was standing was twelve or fourteen inches wide. 
Plaintiff's body was about "ten inches thick a t  the thickest point." The 
automobile was being driven in its proper lane of traffic a t  the rate of 
thirty-five to forty miles per hour. The  lights were burning, the night 
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was clear, and there was no other traffic. The  highway was straight and 
the pavement eighteen feet wide, with the center line plainly marked. 

At this point the automobile met defendants' taxicab being driven by 
defendant Bine, proceeding in  the opposite direction, westwardly toward 
the city, a t  a speed of forty-five or fifty miles per hour. There were two 
lights on the taxicab, one headlight and one "fog light" on the left side of 
the windshield. Jus t  before meetinn the automobile the taxi was driven on " 
its left side of the center of the highway, fifteen or eighteen inches over 
the center line, and i t  struck the left side of the automobile on which 
plaintiff was riding, and he and Criner mere injured. 

Defendants offered no evidence. A t  the close of the evidence judg- 
ment of nonsuit was entered as to defendants A. W. Simon and Pau l  
Burton. The usual issues of negligence, contributory negligence and 
damage were submitted to the jury as to defendants Carolina Taxi 
Service, Inc., and Eddie Bine, and verdict rc>turned in favor of plaintiff. 
From judgment on the verdict, defendants appealed. 

J o h n  C.  Wal lace  and  H. H. Leake  f o r  plaint i f f ,  appellee. 
Fred S .  Hutchins and H .  B r y c e  P a r k e r  for defendant,<, appellants.  

DEVIN, J. ,Zppellants challenge the correctness of the result below 
chiefly on the ground that  the plaintiff's evidence conclusively showed 
such contributory negligence on his part that their moticln for judgment 
of nonsuit should have been allowed. They urge that  by reason of the 
fact that  plaintiff voluntarily took a position of danger on the running 
board of a moving automobile he was, as a matter of law, barred of re- 
covery for an  injury to which, it is contended, his own negligence thus 
proximately contributed. 

This presents the question whether the mere fact that  the plaintiff 
was standing on the running board of a n  automobile when he was in- 
jured by being struck by another motor vehicle negligently driven, con- 
clusively establishes, as a matter of law, contributory negligence on his 
part, so as to entitle the defendants to a judgment of nonsuit on that  
ground. 

A case in some respects similar was considered by this Court in Gra-  
h a m  v. Charlot te ,  186 N. C., 649, 120 S. E., 466. I n  that case the plain- 
tiff rode on the side of a truck, with his feet hanging ove* the bed of the 
truck on which he was seated and extending beyond the line of the wheels 
six or eight inches. I n  this situation plaintiff was injured by his foot 
coming in contact with a post a t  entrance of a bridge in the city of Char- 
lotte. There mas a city ordinance which provided that  "no person when 
riding shall allow any part of his body to protrude beyond the limits of 
any vehicle." I t  was held that  the question of proximate cause was one 
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for the jury. I t  will be noted in the instant case the testimony showed 
that  no part  of the plaintiff's body extended beyond the side of the run- 
ning board or the line of the fenders. 

I n  Ku?ykendnll z'. Coach C'o., 196 N. C., 423, 145 S. E., 770, the 
plaintiff was riding on the left front fender with his feet on the bumper. 
The car struck a tar-kiln in the street and plaintiff was injured. The 
evidence showed that  the driver was prerented from seeing the tar-kiln 
by reason of the position of the plaintiff. The  Court said: "I t  mas not 
negligence, as a matter of law, in plaintiff riding on the fender if he had 
express or implied permission, especially when the trailer or car was 
crowded." I t  was held, however, that  the plaintiff having put himself 
in a place that  obstructed the driver's view, this was the proximate cause 
of the injury, and nonsuit was proper. 

I n  TI'ngner 2%. R. R., 147 N. C., 315, 6 1  S. E., 171, the plaintiff, a 
passenger, was riding on the platform of the coach, and, on account of 
mistaken direction from a member of the train crew, stepped off, a t  
night, when the train mas over a trestle, and was injured. Plaintiff 
recovered in the court below, but a new trial was awarded for errors 
committed in the trial. However, in that case there was a statute 
(C. S., 3509) relieving a railroad from liability "in case any passenger 
shall be injured while on the platform of a car," and the applicability 
of the statute to the facts in that  case was discussed in  the opinion. 

Attention in this case is called to the statute (Acts 1937, ch. 407, 
sec. SO [b]) that "no passenger type vehicle shall be operated on any 
highway with a load carried thereon extending beyond the line of the 
fenders on the left side of such vehicle." Bu t  that  statute obviously 
imposes a duty on the operator of the vehicle with respect to others, and 
in this case the evidence shows none of plaintiff's body extended beyond 
the line of the fenders. 

The general rule as to the contributory negligence of one riding on the 
running board of an automobile is stated in Huddy Ency. Auto Law 
(9th Ed. ) ,  Vols. 5-6, section 139, as follows: "An occupant of a motor 
vehicle may be guilty of contributory negligence if he assumes a posi- 
tion of unnecessary danger. But  in the absence of any prohibitory regu- 
lation, whether an  occupant is negligent in riding in a certain positioli 
is a question for the jury." 

" I t  is conceirable that  one may take such a position on a running 
board of a moving automobile as to be reasonably safe from outside 
traffic, yet if he permits his body to extend over and beyond the outer 
edges of the running board and the fenders, he exposes himself to the 
added risk of being struck by other cars. I n  other words, the position 
may or may not be dangerous, and the question of negligence in each 
case must be determined according to the circumstances." Fidelity 
Union Casualfy Co., Inc., 2%. Carpenfer, 12 La. App., 321, 125 So., 504. 
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I n  Hamilton v. Harrison, 126 Kan., 188, the plaintiff mas injured 
while riding on the running board of an  automobile as r t d t  of collision 
with another automobile. I t  was said in  that  case: "Plaintiff could 
not be said to have been guilty of contributory negligewe as a matter 
of law because he did not anticipate the likelihood of being knocked off 
the running board by some reckless driver, nor because he did not 
anticipate tha t  he was more likely to be injured by riding in that  posi- 
tion than if he had ridden elsewhere in the automobile. . . . Whether 
i t  was negligence for him to ride on the running board under the circum- 
stances was properly left to the jury under an appropriilte instruction." 
To the same effect is the holding in  Coyne I ) .  ,Vaniaffy, 235 Xass., 181, 
126 N. E., 377; Anderson v .  Detroit ~Voforbus Co., 239 hlich., 390, 214 
S. W., 172; Elliott v. Coreil, 158 Sou. (La.), 698. 

I n  Lettieri v. Blaisden, 101 Pa .  Super. Ct., 423, where a person riding 
on the running board of a moving automobile was injured by another 
car whose driver and owner was alleged to be negligent, it was held that  
although the injured person would have been guilty of contributory 
negligence as a matter of law if he had been injured by the negligence of 
the driver of the car on which he was riding, this rule did not apply 
when his injury was caused by a collision with anothw car, and the 
plaintiff mas entitled to have the question of his allegsd contributory 
negligence submitted to the jury. 

I11 Oakman v. Ogilvie, 185 S. C., 118, 193 S. E., 920, i t  was sa id :  
"In a large number of cases, where the action was by one injured while 
riding on the running board of a motor vehicle, against one other than 
the owner or driver thereof, the question of the contributory negligence 
of such plaintiff has been held to be for the jury to determine under the 
facts therein appearing." 

I n  Bozrer v. Calic, 166 Md., 387, 171 Xtl., 713, where the plaintiff was 
injured while riding on the running board of a truck, the court said:  
" K c  are of the opinion that  the plaintiff was not guilty of contributory 
negligence as a matter of law, and the question was properly submitted 
to the jury for its determination." 

V e  quote the following from the note in  104 A. L. R., a t  page 326: 
"In the majority of the cases included herein, where the action was by 
one injured while riding on the running board of a motor vehicle, 
against one other than the owner or driver thereof, the question of the 
contributory negligence of such plaintiff has been held to be for the jury 
to determine." Cases from Alabama, California, Georgia, Kentucky, 
Pennsylvania, Rhode Island, and Texas are cited in support of the text. 
See, also, Vondell v. Sanders, 85 K. H., 143, 155 Atl., 193, and cases 
collected in the annotation under this case in 80 .I. L. R., 553. 
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I f  it  be conceded that  one who rides on the running board of an  auto- 
mobile is chargeable in law with voluntarily taking a position fraught 
with some degree of danger, the danger ordinarily to be apprehended, 
however, is that of falling or being thrown from the automobile while 
it is in motion, and it cannot be held as a matter of lam that  injury to 
a person so riding, by reason of being struck by another automobile 
negligently driven, was the natural  and probable consequence of his 
position, which in the exercise of due care he should have foreseen. 
While the plaintiff was exposed to injury from external violence, negli- 
gently or willfully applied, as would be the case to some extent with 
anyone who travels, it  does not necessarily follow that  he could reason- 
ably have anticipated in jury  in the manner, or  in a similar manner, to  
that in which he was injured. Vhether  the plaintiff's position on tlle 
automobile was the proximate cause of his injury is a question for the 
determination of the jury. One of the elements of proximate cause 
applicable here is that the injury was one which by reasonable foresight 
the plaintiff could have anticipated as likely to occur, under all tlle 
circunlstances as they appeared and were known a t  the time. 

" I t  is generally held that  in order to warrant a finding that  negligence 
is the proximate cause of an  injury it must appear that  the injury was 
the natural and probable consequence of the negligence or wrongful act 
and that  i t  ought to have been foreseen in the light of the attending 
circumstances." R. R. a. Ke l logg ,  94 L7. S., 469. 

"The law requires reasonable foresight and, when the result com- 
plained of is not reasonably foreseeable in the exercise of due care, the 
party whose conduct is under investigation is not answerable therefor." 
S e w e l l  c. Darnel l ,  209 N. C., 254, 183 S. E., 374. 

" F h a t  is proximate cause of an injury is ordinarily a question for the 

jury. I t  is not a question of science or legal knowledge. I t  i~ to be 
determined as a fact, in view of circumstances of fact attending it." 
R. R. 2.. R e l l o g g ,  supra. 

Considering the evidence in the light most favorable for tlle plaintiff, 
we conclude &at appellants' motion for judgment of nonsuit ~ 4 s  prop- 
erly denied. The instructions of the trial court to the jury on the issues 
submitted vcre  free frorn error. After a careful examination of appel- 
lants' other assignments of error. based upon exceptions noted to the 
rulings of the court during the trial, we find no substantial or prejudicial 
error, sufficient to warrant the setting aside of the verdict and judgment. 
I n  the trial we find 

N o  error. 
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KI~TLER 2.'. DEVELOPNEXT Co. 

MARY w. KISTLER, TRUSTEE FOR MRS. JOHN N. WILSON; J .  nI. AXD 

ANSIE PEGRAM; MRS. W. &I. MILLS ; AIRS. MARGAIIET 11. FERGU- 
SON; F. C. ODELL, TRUSTEE FOR ELIZA1IETH BYILL); LAURA D. 
WORTH ; LIKA E. TVORTII; ARCHIE S. WORTH; J[11S. FILANIi R. 
BROWS : T. D. DUPUT, TRUSTEE FOR MRS. J .  A. TAYLCIR; AIRS. MART 
R. GRIJISLEP; JISRP B. EDWARDS, A\-n AI.L OTHER CREDITORS, V. 

WILJIIXGTOS DEVELOPJIEST COMPANY ; J. W. BRAWLET an-n 
JVIFE, JlAItGARET L. BRAWLET; F. C. BOPLES; GEORGE T. 
P E S S T ;  J. E. LATHAX1 AKD C. L. WEILL, RECEI~ERS OF GEORGE T. 
PESNT ; DAVID J. WHITE, E S E C U T ~ R  OF DAVID WII ITE, DECE~SEI)  : 
I,. 31 HAJI, JR., W. W. HAJI. .WII KATE W. HAM, EEECLTORS OF TIIE 

LAST ~ V I L L  AiYD TESTAMEKT O F  1,. 11. HAM. DECEASED. 

(Filed 4 January, 1930.) 

1. Mortgages § 17- 
Ordinarily, after default the holder of tlie indebtedness is entitled to 

possession of the property until the debt is paid or until foreclosure, 
subject to the duty of crediting tlie debt with a reasonable rental for the 
time he is in possession. 

2. Receivers § 14-Held: Under order confirrniag a g r e e ~ n e n t  of parties, 
rents  collccted by mortgagee were not chargeable with receivership 
costs. 

Pending the hearing of a petition of a mortgage creditor for segregation 
and application of rentals from tlie mortgaged property, the recei~ers  
and petitioner agreed that the net rents should be paid petitioner and 
that  petitioner should not absert any claim against the estate for defi- 
c i e ~ ~ c y  after foreclosure. Upon tlic hearing the court found that the 
mortgage debts were in defnnlt and that they greatly esceeded tlie vnlue 
of the property, affirmed the agreement. di+olved the order restraining 
foreclosure, and directed that the net rentnlq, after payment of operating 
cspenses, fire insurance, t ams ,  "and other items chargeable thereto," 
should be paid petitioner. Thereafter net rcwtals were p.lid to petitioner 
to a certain date. This hearing was hat1 on motion ,)f petitioner to 
reqi~ire compliance with said order a s  to rcntnls from &:lid date to date 
of foreclosure. the receirers claiming for the first time t h : ~ t  such rentals 
were chargeable pro rata with costs of receirersliip. Ac ld :  The order 
confirming the agreement did not charge the rcsr~t:tls with miy part of tlie 
costs of receirership, tlie term "and othcr items chnrgcabl~. thereto" refer- 
ring solely to items of operating costs, a n  order entered npon hearing of 
the motion that tlie rc~itnls 11-('re chargeable pro rntn rvit11 costs of 
reccivcrship. either a s  construing the prior order a s  including such charge, 
or a s  superimposing an additional charge against the fund, is error, the 
prior order constituting rrs j f l d i ( ' o t ( l  as to the application of the fund. 

APPEAL b~ Life I n m r a n c e  Company of Virginia, netitioner and 

movant, f r o m  Phillips, J., at  August-September Term,  :193S, of G ~ I L -  
FORD. Rererscd.  
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Civil action in which receivers were appointed to liquidate the assets 
of the corporate defendant and in which the secured creditors were re- 
strained from selling under foreclosure or otherwise interfering in  any 
manner with the possession of the receivers. 

The petitioner and movant is a secured creditor under two deeds of 
trust. Each series of notes held by i t  is in substantial arrears. 

I n  the order appointing receivers the receivers were authorized to 
permit secured creditors to collect the rent from the property to the 
extent of overdue interest on the indebtedness. Subsequent to a petition 
by the movant, praying that  the receivers be required to segregate rental 
income derived from tlie properties upon which they held security, the 
morant and the receivers entered into an  agreement for the segregation 
of such rents. 

The trustees in  the deeds of trust on 8 April, 1937, filed a petition for 
the dissolution of the restraining order against foreclosure. On 28 
April, 1937, the movant filed a supplemental petition renewing its 
motion to require the receivers to segregate the rents to be applied as set 
forth in its forrner petition and further praying for the dissolution of 
the restraining order against foreclosure. 

The pending petitions and motions came on to be heard before Arm- 
strong, J., 21  Xay ,  193'7. I n  its order the court found as a fact "that 
following the filing of the original petition of the Life Insurancr Com- 
pany of Virginia on January  8, 1934, the rece i~ers  in this cause and the 
said petitioner elitered into an  arrangement for the segregation of the 
rentals from said properties in the manner prayed for i n  the original 
petition, and that  the receivers have paid all of the net income derived 
from said properties to the Life Insuralice Company of Virginia up  to 
September 1, 1936." The court further found that  the amount due the 
Life Insurance Company of Virginia under one of the deeds of trust 
was, as of 15  April, 1937, $55,628.39, and that  the amount due under 
the other trust deed as of qaid date was $54,467.23, and that  the indebt- 
edness under each of the deeds of trust greatly exceeded the value of the 
respective kecnrity and that  thc receivers have no equity in tlie property 
and that the pame does not coristitute an asset from which any benefits 
could he derived for the estate or the creditors thereof. The court fur-  
ther found that the Life Insurance Company of T'irginia in  considera- 
tion of the granting of its motion agreed that  it would waive any claim 
against the eqtate of the Wilmington Derelopment Company which 
might arise b r  reason of any deficiency i11 the event the security did not 
bring a t  public sale the full amount of its indebtedness. I t  now appears 
that  the deficiency was more than $30,000. 

The court thereupon entered an  order: (1)  Dissolving the order re- 
straining foreclosure sale. (2)  Ratifying, confirming and approving the 
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agreement between the movant and the receivers for the segregation of 
rents and directing the receivers "to pay over to the Life Insurance 
Company of Virginia all net rentals which they now h,tve on hand, or 
may hereafter accumulate as long as said properties shall be in their 
charge and possession, after the payment of necessary operating expenses, 
fire insurance premiums, taxes on said real estate, and other items prop- 
erly chargeable thereto." Determination of the respective rights of the 
partie3 under the chattel deed of trust executed as additional security 
was reserved without prejudice. 

Pursuant to notice served on the receivers by the molyant, motion by 
the Life Insurance Company of Virginia to require the receivers to 
comply with the order of Armstrong, J., came on to he heard before 
Phillips, J., a t  the August-September Term, 1938. U ~ o n  the hearing 
the court found certain facts, including the finding: (1) That the 
balance of net rentals from said properties which accurr~ulated prior to 
4 September, 1936, was paid to the movant; ( 2 )  that  the net balance of 
rents accumulated since 4 September, 1936, is now held by the receiver 
and amounts to slightly more than $7,000; (3 )  that the amount due 
the movant on its indebtednew after applying the procevds of the secu- 
rity, including rents, thereto is approximately $30,000; (4 )  that prior 
to and during the receivership the mortgaged realty was in the actual 
control and management of a real estate agency, which has been paid 
for its services and which has accounted for the amounts of rents col- 
lected, after charging costs of repairs, taxes, commissions, etc.; (5 )  that  
the receivers have been paid $6,400 for their services and their attorneys 
have been paid $600, all of which was paid from general funds, and no 
part of which has been charged specifically against the fund derived 
from rents; and (6 )  "That all claims of secured and unsecured creditors 
have been satisfied by compromise except as to this matter in contro- 
versy and that the total amount now in  t h ~  hands of the receivers is 
approxin~ately $lO,OOO." 

Thereupon, after finding that  the expenses of receiveiship are items 
properly chargeable against the property and the rents collected thereon, 
the court entered an  order denying the motion of the :Life Insurance 
Company of Virginia and ordering the receivers, pursuant to the order 
of Armstrong, J., to charge against the net rents collccated all of the 
items referred to in the order and the pro rata part of receivership 
expenses. The movant, Life Insurance Company of Virginia, excepted 
and appealed. 

B o b g o o d  cE. TT'ard and  E u g e n e  G. Slzaw for f h e  L i f e  I i ~ s u r a n c c  C o m -  
p a n y  of T ' i ~ g i n i n ,  appe l lan t .  

S a p p  cE. S n p p  f o r  R o g e r  W. I Ia r r i son  and  T.  D .  Dlcpzljg, Receiz 'ers o f  
Ti ' i lmington Dcrelopnzent  C o m p a n y ,  appellee.  
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BARSHILL, J. There is but one question presented on this appeal: 
Was there error in the order of Pllilljps, J., in directing the pro rata 
part of receivership expenses to be charged against the fund now in the 
hands of receivers derived from rents collected on the mortgaged prop- 
er ty?  

Ordinarily the owner of the indebtedness under a deed of trust which 
is in default is entitled to the possession of the mortgaged property 
until the debt is paid or until foreclosure, subject to the duty of credit- 
ing the indebtedness with a reasonable rental for the property during 
the time the mortgage creditor is in possession. I n  this instance the 
movant, mortgage creditor, was deprived of this right by an order of the 
court. I t  thereupon entered into an agreement with the receivers under 
the terms of which the net rentals after deducting rental agency com- 
missions, cost of repairs, taxes, insurance and other expenses directly 
incident to the management and control of the property, were to be 
segregated and paid to the movant. This agreement was later ratified 
and approved in the order of -bmstrong,  J. That  there was no real 
misunderstanding as to the exact terms of this agreement and the order 
of ,lrmstrong, J., is apparent. The ~.eceivers, under their interpreta- 
tion of tlie agreement and the order, paid over to the movant the net 
rentals accruing up to 4 September, 1936. They did not then deduct, or 
claim the right to deduct, any part  of the cost of the receivership. They 
correctly interpreted the language 'land other items properly chargeable 
thereto" in the order of Armstrong, J., to mean other items of expense 
similar to those enumerated. 
-1 careful reading of the judgment entered by Phillips, J., leads us 

to the conclusion that  he also placed this interpretation upon the order 
of Armstrong, J., rather than the inte~pretat ion that  "and other items 
properly chargeable thereto," included a ratable part of tlie rcceiversllip 
expenses as now contended by the receirers. I-Ie ordered "that the 
receiver herein, pursuant to the order of F rank  31. Armstrong, Judge 
presiding, signed the 21st day of May, 1937, charge against the net 
rents collected all of the i fems referred t o  in the order and the pro rata 
part  of receivership expenses. The  items referred t o  in the o r c l ~ r  
included all items properly chargeable thereto and, as theretofore cor- 
rectly interpreted by the parties, referred to items of expense in connec- 
tion with the management and control of the property. The order of 
Phillips, J., simply superimpoqes an additional charge against this fund. 

I f ,  however, the court below, in ordering the pro rata part  of receirer- 
ship expenses to be charged against the special fund in the hands of 
receivers, proceeded upon the theory that expenses of rece i re~dl ip  were 
embraced within the general clause "and other items properly charge- 
able thereto" in the order of Armstrong, J., the court was in error. We 
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are of the opinion that  this general term in the former order relates back 
to and must be interpreted in  connection with the specific items of 
expense enumerated in the order. I t  necessarily nleanil other like ex- 
penses or other expenses incurred in the management cf the property. 
Thus the parties themselves interpreted the order orer a period of years. 

Without debating whether the nlovant mould be entitled in any event 
to the net rentals without deduction of any part  of the receivership 
expenses, we are of the opinion that  the order of Arms~rong,  J., based 
as i t  u a s  upon the consideration that  the movant would waive all claim 
for deficiency against the receivership estate, which orcer mas entered 
without exception, is final and conclusive as to the matters now in con- 
troversy. The  matter of the rights of the movant as to the rents derived 
from said property having been submitted to and adjudicated by 
Armstrong, J., no other Superior Court judge possessed the power and 
authority to review such order and to enlarge the numbel* of items to be 
charged against the gross rent before the payment of any part thereof 
to the movant. When the cause came on to be heard before the court 
below i t  was res judicata except as to the motion of the movant to re- 
quire the receivcrs to comply with the former order. The movant was 
entitled to an  order as prayed requiring the receivers to comply with the 
order of Armstrong, J. 

This cause is remanded to the end that an order may be entered re- 
quiring the receivers to forthwith pay to the movant the net amount of 
rents now in  their hands without deduction of any par t  of the receirer- 
ship expenses. 

Reversed. 

(Filed 4 January, 1939.) 

1. Taxation § S b E l e c t i o n  on bond issue under Art. V, set:. 4, is required 
to be carried only by majority of voters voting therein. 

When a proposed bond issue is in excess of two-third$; of the amount 
by which the issuing county reduced its outstanding indebtednefs during 
the prior fiscal year, the question must be submitted to ,l vote and issn- 
ance approved by a majority of the voters who shall vote thereon regard- 
less of the purpose of the bonds. unless the purpose is within the specific 
exceptions enumerated in Art. T, see. 4. 

2. Taxation § 4- 

Bonds for expenses other than necessary expenses must be approved 
by :I majority of the qualified voters of the taxing unit proposing to issue 
the bonds, and not merely a majority on the voters roting in the election. 
Art. T'II, sec. 5.  
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A counts  may levy taxes  fo r  necescary expenses within the  l imi ta t io l~  
fixed in Art .  V, sec. 6, without n vote o r  special legislative approval. 

4. Same: Taxation # Sa- 
d county may lery  taxes  for  necessary espenses in excess of the  limi- 

tat ion fixed in Art .  V, see. 6. \vitliout a vote when the  lery  is  also for  n 
special purpose wit11 t h e  special a l~p rova l  of the  1,egislature. 

5.  Same- 
A county may  not l e ry  a t ax  fo r  a purpose other t han  a necessary 

expense, whether special o r  general, ei ther within o r  in excess of the  
limitation fixed by Art. V, see. 6, except by a vote of the  people under 
special legislative authority.  Art .  VII ,  sec. 7. 

6. Taxation # 4-Art. V, scc. 4, and Art. VII, scc. 7, are not in conflict, 
and in apposite instances both are applicable. 

A proposed bond issue which i s  not only in excess of the  amount by 
which the county reduced i t s  outstanding indebteclnws tlnring the  prior 
fiscal year,  hut also fo r  a purpose other t han  :I uecrssary esgense, must 
be approved not only by the  majority of voters voting in the  election 
under t he  provisions of Art .  V, sec. 4, but also by a majority of t he  qnali- 
lied voters of t he  county under t he  provisions of Art. VI I ,  sec. 7, there  
being no conflict Iret\vee~i t he  co~~s t i t u t iona l  prorisious, and  both being 
applicable. 

7. Constitutional Lam # 3- 
Reconcilintion between germane constitntional provi\ions is  a postu1:lte 

of constitutional 21s ne l l  a s  s ta tu tory  constrnction. 

8. Taxation # 4- 

Finding a n d  conclusion of t r ia l  court  t ha t  hoipital  i s  not a neressary 
expense of defendant county afiirmed or1 author i ty  of Palrizct .L ITuytcood 
C o u t i t ~ ,  212 N. C., 25-2. 

9. Taxation s 38a- 
Tlie rcquirrment of t he  C'onnty E'innnco Act, ch. 51, sec. 20, Puljlic L a ~ v s  

of l!)27, t ha t  actions to  r c s t r a i~ l  issnnnce of boncls I J ~  comitiw must he 
insti tuted within 30 days  of the  first ~ub l i ca t ion  of notice of the  adoption 
of the  bond resolntion, docs not apply when the  proposed bond issue con- 
travenes the  Constitution. 

10. Statutes 3 3b- 
Statu tory  requiremel~ts,  in a11 events, must be made to  square with the  

provisions of t he  organic Inn-, o r  else disregarded. 

 PEAL by d e f e n d a n t  f r o m  Cranmer,  J., a t  K o r e m b e r  T e r m ,  1938, of 

C ~ L U ~ \ I B ~ S .  
C iv i l  ac t ion  t o  r e s t r a i n  t h e  i ssuance  of c e r t a i n  proposed bonds. 

The f a c t s  a r e  these  : 
1. On 23 l u g u s t ,  1938, t lw boa rd  of commiss ioners  of Co lumbus  

Coun ty ,  a t  a r e g u l a r  pub l i c  meet ing .  adop ted  t h e  fo l lowing resolut ion  : 
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"Whereas, i t  is deemed advisable to construct a County Hospital, and 
i t  is expected that  the county will receire a grant  from the Federal 
Emergency Administration of Public Works, for paying a portion of the 
costs thereof; and 

"Wtiercas, it  is necessary to issue bonds to pay the l~alance of such 
cost : 

"So~v ,  therefore, be it ordered by the Board of Commissioners of the 
County of Columbus : 

"Section 1. That  the County of Columbus issue its bonds pursuant 
to law of the State controlling said bond issue, in an amount not to 
exceed $55,000, for the purpose of constructing a County Hospital. 

"Section 2. That  a tax sufficient to pay the principal and interest of 
said bonds shall be annually levied and collected. 

"Section 3. That  a statement of the debt of the said county has been 
filed with the clerk and is open to public inspection. 

"Section 4. That  this resolution shall take effect w h m  approved by 
the roters of the County of Columbus a t  an  election as provided by law." 

2. Pursuant to the above resolution, a special election was duly held 
i11 Columbus County on 26 September, 1938, and out of the total number 
of 14,900 registered and qualified voters eligible to vote therein, 2,831 
cast their ballots in favor of the resolution, and 1,007 voted against it. 

3. Thereafter, on 28 September, the board of commissioners declared 
that  said resolution had been duly approved as provided in  section 4 
thereof and caused the results to he published in the S e  cs Reporter on 
the following day. They propose to issue the bonds in  accordance with 
said rerolution and for the purpose designated. 

4. It is admitted that  the amount of the proposed bonds is in excess 
of two-thirds of the amount by which the outstanding .ndebtedness of 
the county was reduced during the preceding fiscal year ending 30 June, 
1938. 

5. This suit was instituted 30 November to restrain i,he issuance of 
said proposed bonds. 

From the erjtlence submitted, the court found (1 )  th2.t the proposed 
hospital x-as not a necessary expense of the county within the meaning 
of Art. VII ,  sec. 7, of the Constitution, and ( 2 )  that  the resolution sub- 
mitted to the roters of the county in  the special election was not carried 
by a nlajoritg of the qualified voters registered therein; whereupon the 
prayer of the plaintiff was granted and t h ~  proposed issuance of the 
bonds restrained. 

The defendant appeals, assigning errors. 
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Joe  W .  Brown for  plaintif, nppellee. 
Grecr d Greer fo r  defendanf, appellanf. 

STACY, C. J. I t  is conceded that  as the amount of the proposed bonds 
is i n  excess of two-thirds of the amount by which the outstanding indebt- 
edness of the county was reduced during the preceding fiscal year ending 
30 June,  1938, the bonds in question may not be issued under Art. V, 
sec. 4, of the Constitution without a vote of the people and unless 
"approved by a majority of those who shall vote thereon." Gill v. 
Charlotfe, 213 N. C., 160, 195 S. E., 368. I t  is further conceded that  
in the circumstances this approval was necessary regardless of the pur- 
pose for which the bonds were to be used, unless the purpose was: (1 )  
T o  fund or refund a valid existing debt;  (2 )  to borrow in anticipation 
of the collection of taxes due and payable within the fiscal year to an  
amount not exceeding fifty per centum of such taxes; ( 3 )  to supply a 
casual deficit; (4)  to suppress riots or insurrections, or to repel inva- 
sions. Hallyburton v. Board of Educc~tion, 213 X. C., 9, 195 S. E., 21. 

The defendant alleges, and the plaintiff admits, that  the requirements 
of Art. V, see. 4, of the Constitution have been met i n  the instant case. 
They join issue on whether Art. V I I ,  see. '7, which requires a farorable 
"r-ote of the majority of the qualified voters," except for necessary 
expenses, is also applicable. We think it is. Hallyburton v. Board of 
Educmtion, supra. 

I t  is provided by Art. V I I ,  see. 7, of the Constitution that  T o  
county, city, town, or other municipal corporation shall contract any 
debt, pledge its faith, or loan its credit . . . except for the neces- 
sary expenses thereof, unless by a vote of the majority of the qualified 
voters therein." 

I t  is further provided in  Art .  V, see. 6, of the Constitution that "The 
total of the State and county tax on property shall not exceed fifteen 
cents on the one hundred dollars value of the property, except when the 
county property tax is levied for a special purpose and with the special 
approval of the General Assembly." 

I t  is established by the authoritative decisions interpreting these 
sections : 

1. That  within the limitations fixed in Article V, section 6, the county 
commissioners of the several counties may levy taxes for the "necessary 
expenses" of the county without a vote of the people or special legislative 
approval. Glenn c. Comrs., 201 S. C., 233, 159 S. E., 439. 

2.  That  for a special purpose and with the special approval of the 
General Assembly the county commissioners of the several counties may 
exceed the limitations set out in Article V, section 6, without a rote of 
the people: Provided, the special purpose so approved by the General 
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Assembly is for  a necessary expense of the county. A'. R. T. Lenoir  
County ,  200 S. C., 494, 157 S. E., 610. 

3. That  for a purpose other than a necessary expense, whether special 
or genc~a l ,  a tax may not be levied by the commissioners of any county, 
either within or in excess of the limitations fixed in Article V, section 6, 
except by a vote of the people under special legislative authority. R. R. 
c. Comrs.,  148 S. C., 220, 61 S. E., 690. 

Summing up the decisions in IIettderson c. W i l ~ n i n g f o n ,  191 N. C., 
269, 132 S. E., 2 5 ,  d d n m s ,  J., speaking for the Court, sa id :  "(1) That  
for necessary expenses the municipal authorities may le.:y a tax u p  to 
the constitutional limitation without a vote of the people and without 
legislative permission; (2 )  that  for necessary expenses they may exceed 
the constitutional limitation by legislative authority, without a rote of 
the people; ( 3 )  that  for purposes other than necessary expenses a tax 
cannot be levied either within or in excess of the constitutional limita- 
tion except by a vote of the people under spwial legislative authority," 
citing l rerr ing  z3. Dizon ,  122 N .  C., 420; T n f e  c. Comrs.,  ibid., 812. 

There is no conflict between Art. V, sec. 4, and Art. 'V I I ,  sec. 7, of 
the Co~istitution. T w i n i n g  v. TVilmington, post, 6.55. Both must stand 
and each be given its proper significance and meaning. Reconciliation 
is a postulate of constitutional as well as of statutorj  construction. 
P a r c i n  v. Conzrs., 177 A?. C., 508, 99 S. E., 432. This harmonization 
is clearly recognized in the County Finance Act, ch. 81, Public Laws 
1927, sec. 22, where it is provided: "If a bond order provides for the 
issuance of bonds for a purpose other than the payment of necessary 
expenses of the county, the approval of the qualified voters of the county, 
as requjred by the Constitution of Nor th  Carolina, shall 11e necessary in 
order to make the order operative. I f ,  however, the bonds are to be 
issued for necessary expenses, the affirmative vote of the majority of the 
voters voting on the bond order shall be sufficient to make i t  operative, 
in all cases where the order is required by this act to be submitted to the 
voters." 

The finding and conclusion of the trial court that  the hospital here 
proposed is not a necessary expense of the county mithir the meaning 
of Art. V I I ,  sec. 7, of the Constitution is directly supported by what 
was said in Palmer  2.. ITnyxood C o ~ i n f y ,  212 N. C., 284, 193 S. E., 668; 
Burleson v. Spruce  P ine ,  200 S. C., 30, 156 S. E., 241; S c s l ~  c. X o n r o e ,  
198 S. C., 306, 151 S. E., 634; and Armstrong z3. Comrs.,  155 S. C., 
405, 117 S. E., 388. The ruling must be affirmed on authority of these 
cases. I t  is admitted that  the resolution did not receive a .Cavorable vote 
of a majority of the qualified voters. 

The recital in the resolution adopted by the commissionc~s is, that  "it 
is deemed advisable to construct a County Hospital," not that it is neces- 
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s a r y  or  essential. It is fu r ther  observed t h a t  the  resolution is  silent 
on whether i t  is t o  be approved by a major i ty  of the  votes cast o r  by  a 
major i ty  of the  qualified voters. Doubtless a more intelligent expression 
would have been made, had  the  electorate known wi th  cer tainty whether 
the vote mas to  be against the registration. IIill v. Skinner, 169 N. C., 
405, 86 S. E., 351;  Rigsbee v. Durhnrre, 98 K. C., 81, 3 S. E., 740. 

I t  is f u r t h e r  contended by  the defendant t h a t  the  action should be 
dismissed under  section 20 of the County F inance  Act, ch. 81, Publ ic  
Laws 1927, because not brought within t h i r t y  days a f te r  the first publi- 
cation of notice of the adoption of the  bond resolution. T h e  first publi- 
cation was on 29 September, and  this action mas instituted on 30 N o ~ e m -  
ber following. Jones v. Alamance County, 212 S. C., 603, 194 S. E., 
1 0 9 ;  Kirby  v. C'omrs. of Person, 198 N .  C., 440, 152 S. E., 165. This  
section h a s  reference to  orders adopted under  valid authori ty  of the 
County F inance  Act, and  does not  extend to matters  i n  conflict with the  
Constitution. S ta tu tory  requirements, i n  all  events, mus t  be made  to 
square with the  provisions of the  organic lam, o r  else disregarded. Perry 
V. Comrs., 183  X. C., 387, 112 S. E., 6. 

I n  the absence of a n y  showing of reversible error, the judgment will be 
Affirmed. 

STATE v. LIGE HALL ASD LOSSIE 

(Filed 4 January, 1939.) 

Rape § &Evidence held sufficient to  be submitted t o  the  jury and 
justify verdict of carnal knowledge of female child under 16. 

The evidence in this prosecution of defendants for rape and for car- 
nally knowing a female child over twelve Fears of age and under sixteen 
years of age, who had never before had sexual intercourqe nit11 any 
person, C. S., 4209, is held sufficient, considered in the light most favorable 
to the State, to be submitted to the j u r ~  and sustain the verdict of guilty 
as  to both defcndants on the second count. notwithstanding discrepnncies 
in the testimony of the principal witness, a deaf and dumb girl tmtifying 
through an interpreter, her testimony on the main fentnres of the caPe 
being clear, direct and consistent. 

Criminal Law §§ 57, 82- 
A motion for new trial for misconduct or prejudice of the jnry in a 

criminal case must be made in the court below a t  the proper time, and 
cannot be considered when made for the first time in the Suprenle Court 
upon appeal. 

3. Rape § 6: Indictment 8 8- 
d charge of rape and a charge of carnally knowing a female person 

between the ages of 12 ancl 16 years, C. S.. 4%0, may be properly joined 
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in separate counts in one indictment, C. S., 4622, and it  is not error for 
the trial court to refuse to nialie the State elect between the counts. 

4. Indictment § 22: R q ~ e  5 1 0 -  
'I'lic offenses of rnpe and cnrnal lnionlrdge of a female between the ages 

of 12 and 16 are  such that the jury limy find defcntlunts guilty of tlie 
lesser crime. C. S., 4640. 

5. Rape §a 1 ,  8: Crin~inal Law a 81c- 
On clinrges of rape and carnal knowledge of a female l~etween the ages 

of 12 ant1 16 years, the State is not required to point ont evidence of 
consent in order to sustnin a conviction of the lcsscr crinie. and such 
con\-iction upon sufficient evidence, even ill the absence of evidence of 
consent, is favorable to  defend:lats and they may not coinplaii~. 

6. Rape 1: Crin~innl Law 8 L  
Two tlefentlants may be properly convicted of carnal knowledge of a 

fernale child between the nges of 12 and 16 ycnrs who I ad never before 
had sesnnl intercourse with any other person upon evidellce showing that 
the defeatlant who first had inttwourse w:as aided and abetted I)g the 
other in tlie preparation for the crime. 

~ P K A L  of defendants f r o m  Pless, J. ,  a t  August  Term,  1938, of 
Y A 4 x c ~ ~ .  KO el'l'0l'. 

T h e  defendants were tried under  a n  indictment containing two counts 
-one f o r  rape  and one f o r  carnal ly knowing a female child over twelve 
years of age and  under  sixteen years  of age, who had  n e r e r  before had  
sexual intercourse with ally person. C. S., 4209. T h e  j u r y  found them 
guil ty  on the second count. 

T h e  evidence pertinent to  the exceptions brought up on the  appeal  
m a p  be summarized a s  follows : 

I ia thleen Robinson, a deaf and  d u m b  g i r l  of the  age of fourteen years, 
residing i n  o r  near  Burnsr i l le ,  was walking along the  higliway leading 
to tlie c m t e r  of town about dusk of a J u l y  evening. T h e  defendant  Hal l ,  
with a companion, S a m  English,  was r iding i n  the sail e direction i n  
Hall 's iiutomobile. T h e  car  stopped, English opened the  door, and the 
gir l  got in. Later ,  Engl i sh  a n d  thc  g i r l  got out and  H a l l  went off and 
returnccl with a different car.  T h e  three of them rode to a filling 
station, and  leaving there the ca r  slid into a ditch. Engl i sh  and the  
dunib g i r l  stood by  ~ 1 1 i l e  t h e  ca r  was  pulled out  of the  (ditch. A t  an-  
otllcr filling s tat ion Presnell joined them. They  then drove to town, 
\\-here Engl i sh  lef t  the g i r l  with the  defendants. 

T h e  defendant H a l l  carried the  gir l  to  a cafe, where they h a d  sand- 
wiches. H e r e  he  was observed t ry ing  t o  put  his  a r m  around the  girl .  
I t  u-as in  evidence t h a t  H a l l  and Presnel l  had  been dr i rk ing .  There- 
after,  t h y  were seen a t  various places. About 10  :30 o'clock,-a witness 
testified, H a l l  came into his shop to get a check cashed a1 d said he had 
a woman out i n  the  ca r  and  was i n  a hur ry .  
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Defendants testified that  they drove to Presnell's grandfather's, where 
Presnell roomed; that  they tried to get the gir l  to write her name to find 
out where she lived, but without success. Hal l  testified that  he brought 
her back to Burnsville and put  her out near the depot. 

Kathleen Robinson, the dumb girl, through an  interpreter, testified 
that Hal l  and Presnell carried her to a house in  the country and to a 
room, took off all her clothing, both defendants participating, and placed 
her on a bed, where first the defendant Hall  had full sexual intercourse 
with her, Presnell meantime retiring from the room, and when this act 
had been accomplished Presnell returned and had sexual intercourse 
with her. She stated that  her hands mere forcibly held behind her and 
that  she tried to scream but was unable to do so. She testified she had 
not had sexual intercourse with any man before. 

She lvas unable to identify clearly the house to which she was carried, 
although she made two attempts to do so, and pointed out a t  each place 
some similarity to the place to which she had been carried. Occupants 
of these houses testified that  she had not been there. 

Nrs.  X a r y  Robinson, the mother of Kathleen, testified that  the girl 
was fourteen years old and had been deaf and dumb all her life; that  
she had been going to the Deaf and Dumb School a t  Norganton for five 
years. She testified that  her daughter left the house about 7 :20 in the 
evening, making motions to show that  she was going to town. She had 
been going to revival meetings for a week and had been accustomed to 
go to the meeting by herself, but the mother would go and come back 
with her. She came back a t  2 :10 in  the morning. Witness saw a car 
a t  Clyde Bailey's store and saw her daughter turn  the corner a t  the 
depot, walking pretty fast. When she got to the house she didn't see 
anybody a t  the car but heard some men talking and the car stood there 
about a minute before i t  left. When she asked her daughter where she 
had been the girl simply said:  "Away and away." "She was dir ty as 
could be and worried to death;  seemed lifeless. She  went to bed in a 
few minutes and got u p  the next morning, ate breakfast, and went back 
to bed. She made a statement sometime afterward." The girl showed 
the mother that  it was a car that  took her off, and what kind of a car i t  
was; showed that  she had drunk whiskey, Coca-Cola or something out 
of a bottle; told her how they treated her, about being put to bed and 
her clothes taken off, and about their having intercourse with her. She 
took her daughter to the doctor for an  examination. Witness exhibited 
the clothing her daughter had on a t  the time she left the house and 
stated a t  that  time the clothing had been laundered clean. Witness 
stated that  her daughter had not been out of the house late a t  night 
before, only just long enough to go to church and come back. 

There was considerable evidence with regard to the movements of 
Hall, Presnell, English, and the girl prior to leaving town. 
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The defendants admitted being in the car with the girl and carrying 
her to a place near the home of Presne117s grandfather, but denied 
abusing her i n  any way. Both stated that  Hal l  returned from Presnell's 
grandfather's alone with the girl, and Hal l  stated that  he had put her 
out a t  the d e ~ o t  some time around 11 :30 o'clock. 

Hal l  and ~ r e s n e l l  are both married men. 
Dr.  W. B. Robertson testified tha t  he had made a physical examina- 

tion of the girl and gave i t  as  his opinion that  she h a d  hiid sexual inter- 
course shortly prior to that  time. 

On the tr ial  below counsel for  the defendants, i n  apt  time, moved the 
court to require the solicitor to make an  election between the first and 
second count in the submission of the case to the jury, vihich the court 
declined to do, and defendants excepted. 

There were exceptions to the admission and exclusion of evidence. 
,4t the conclusion of the State's evidence, and a t  the conclusion of all 

the evidence, defendants moved for judgment as of nonsuit, which was 
overruled. 

The  defendants excepted to the charge to the jury as not complying 
with C. S., 564, in properly stating the evidence and the law applicable 
thereto. F rom the judgment upon the verdict, the defendants appealed. 

Defendants in this Court moved for a new tr ial  for misconduct of 
jurors. 

Attorney-General McMullan and Assistant Attorneys-General Brutoiz 
and Wettach for the State. 

Charles Hutchins, Briggs c6 Adbins, and Watson, Foufs c6 Watson for 
defendants, appellants. 

SEAWELL, J. On the motion for nonsuit, we think thct evidence was 
sufficient to go to the jury and fully justified the verdict. I t  is t rue 
tha t  there were discrepancies in the testimony of the principal witness, 
such as came, no doubt, from her infirmity, but as to the main features 
of the case her testimony was clear, direct, and consistent; and looking 
upon i t  i n  its most favorable light to the State, the motion for nonsuit 
was properly overruled. S. c. Eubanks, 200 K. C., 758, 134 S. E., 839; 
S. v. Anzmons, 204 N .  C., 753, 169 S. E., 631. 

A motion for new trial for misconduct or prejudice of the jury in a 
criminal case cannot he entertained in  this Court when made here for 
the first time. That  is a motion which must be made in tl e court below 
a t  the proper time, according to the practice of the court. 

The charge of rape a i d  that of carnally knowing a female person 
between the ages of twelre and sixteen years, under C. S., 4209; ch. 140, 
sec. 1, Public Laws of 1923, were properly joined in separate counts i n  
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one indictment, since they are related in character and grew out of the 
same transaction; C. S., 4622; and are properly left to the jury under 
the general plea of not guilty, without any requirement on the part of 
the State to make an  election. S. v. Smith, 201 X. C., 494, 497, 160 
S. E., 577. Under the evidence in the case at bar the jury might, with 
propriety, find the defendants guilty on the second count. 

These offences are of such a nature as to come within the provisions 
of C. S., 4640, permitting the jury to find the defendants guilty of the 
lesser crime, if they do not deem the evidence sufficient to warrant  a 
conviction on the first. 

Again, in a case of this sort the State is not forced to undergo the 
embarrassment of inconsistency in pointing out evidence of consent to 
sustain the conviction for the lesser crime. Even if there were no eri- 
dence from which consent could be inferred, when the jury has convicted 
the defendants of the lesser offense, when they should have been con- 
victed of a grarer  crime, while the verdict is plainly improper; 8. I.. 
Smith, supra;  S. c. Cox,  201 S. C., 357, 361, 160 S. E., 538; the verdict 
is favorable to defendants and they cannot complain. S. z.. Wrtl l s ,  211 
N. C., 487, 495, 191 S. E., 232; S. 2;. Smith, supra;  S. v. Ratclifl ,  199 
N. C., 9, 153 S. E., 605; S. z. Allen, 186 S. C., 302, 119 S. E., 504. 

This case is unique, perhaps, in the prosecution for offenses against 
this statute, since both defendants have been tried and convicted under 
the same charge of having carnal knowledge of a female child over 
twelve and under sixteen years of age, who has not previously had 
sexual intercourse with any person. C. S., 4209. This dumb girl un- 
hesitatingly pointed out Hal l  as the first person who had intercourse 
with her and Presnell as the one who abused her immediately afterwards, 
both defendants having taken off her clothing and both defendants re- 
placing it after their purpose was accomplished. Each defendant, under 
the evidence, aided and abetted the other in the crime committed, and 
both could be considered as actually present a t  the time of the commis- 
sion, since both participated in the preparation for the crime. S. v. 
Hart, 186 N. C., 582, 120 S. E., 345. 

S n  interesting question, unnecessary to the decision of this case, arises 
as to whether, under the evidence in this case, Presnell could plead the 
act of Hall, with consent of the girl, in his own defense against the 
charge of carnally knowing the girl, since he aided and abetted Hall  in 
his crime and participated therein. S. v. Porter, 188 N. C., 504, 125 
S. E., 615. 

We have examined all the exceptions in the case and find no reversible 
error. 

N o  error. 
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MRS. hT. J. WATKIXS v. THE CITY O F  RALFXGH. 

(Filed 4 January, 1939.) 

1. Municipal Corporations § 1 L X o n s u i t  held proper in this action against 
city to recover for injuries sustained in fall on sidewtlk. 

The eridence tended to show that plaintiff was injurcd when her foot 
caught in a hole in the finishing surface of the sidewalk. ~ a u s i n g  her to 
fall to her injury, that the accident occurred in the mcrliing of a clear 
day, that  there was sufficient space on either side of the hole for wnlking, 
and that although shadows were cast on the sidewalk 11y trees between 
the sidewalk and curb, she could have clearly seen the hole had slip 
looked. Held: Defendant municipality's motion to nonsi~it n.ns properly 
granted, if not upon the question of negligence, then upon the ground of 
contributory negligence. 

2. Same- 
A municipality is not an insurer of the safety of its ;streets mid side- 

walks, and may not be held negligent for slight inequalities or degres- 
sions or other immaterial obstructions constituting me]-e inconreliience 
to travel. 

A pedestrian is required to use dne care for his own safety, the cnre 
required being commensurate with the dangw or nppearalice thereof. and 
is guilty of contributory negligence in failing to see and nvoid defects 
which are  visible and obrious and discoverable in the exercise uf due care. 

CLARKSOS, SCHESCX, and SEAWELL, JJ., dissent. 

APPEAL by plaintiff f r o m  Spears, J., a t  Second Apr i l  Term, 1938, 
of WAKE. 

Civil action to  recover damages f o r  injur ies  resulting f r o m  alleged 
actionable negligence. 

Defendant  denies mater ial  allegations of complaint,  and  pleads con- 
t r ibutory negligence of plaintiff. 

The  evidence offered by plaintiff tell& to show t h a t :  O n  the  m o ~ n i n g  
of 9 N a y ,  1936, a t  about 1 0 3 0  o'clock, while walking i n  a westerly 
direction along the sidewalk on the nor th  side of Hillsboro Street  be- 
tween 1)awson and  H a r r i n g t o n  Streets  i n  the  city of Raleigh, S o r t h  
Carolina, she stepped i n  a hole i n  the  concrete and fell  and ,  i n  conse- 
quence, suffered personal in jury .  T h e  hole is described as  being ap-  
proximately two and a half feet wide, three feet long a i d  t ~ o  inches 
o r  more deep, the  edges of i t  being broken, ,jagged and  s h a r p  and the  
bottom consisting of slick, jagged and s h a r p  rock. T h e  hole was there 
i n  1932, and  has  since been there continuously. Plaint i f f  had walked 
along the  sidewalk i n  October, 1 9 3 5 ;  but, she testified, tha t  a t  tha t  t ime 
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she did not see the hole. There is a row of trees between the sidewalk 
and curbing of the street. A t  the time plaintiff fell the trees were in 
full foliage, casting shadows on the sidewalk. 

Plaintiff testified, in part  : "It  was a perfectly fa i r  day. . . . AS 
I hit  the ground I saw just a hole in  front of me. . . . When 
got up  I looked to see ~ v h a t  caused me to fall, and there was a hole in 
.the cement sidewalk. I was walking west, my  back toward the Capitol, 
just as carefully as I ever walked. I wasn't looking for nothing, as f a r  
as I thought everything was all right. I was walking in my usual care- 
ful  gait. The sidewalk looked perfectly smooth all the way down as f a r  
as I could see, just like shadows across the oak trees, you could see the 
shadows across the sidewalk all along. . . . And when I did get u p  
I looked back to see and I was in a great big hole. . . . The picture 
is a perfect representation a t  the very day I fell. . . . N y  foot 
stepped on something hard and slipped and my  heel caught against 
something, one of those sharp rocks and it just throwed me right down. 
I never had any knowledge or intimation that  there was any such place 
as that  in the sidewalk prior to the time I was hurt. I never had heard 
of it." 

On cross-examination plaintiff further testified: ". . . The hole 
was not all the way across the s i d e ~ ~ a l k .  . . . I should say there is 
plenty of room for a person to  pass on either side. I can't say where I 
was looking a t  the time, but I was walking in  perfect confidence, never 
crossed my  mind there was anything wrong. I did not look for a hole. 
I was just walking along. . . . There was nothing a t  all obstruct- 
ing my  view of the sidewalk, nothing in the world to keep me from 
seeing it. . . . The sidewalk x a s  no darker than i t  is when the 
sun is  shining and the leaves are along there, shady, . . . shadows 
all along from the leaves of the trees. '. . . I f  I had been a distance 
from i t  and seen i t  I evidently would hare  thought i t  was shadows on 
the sidewalk. I didn't see i t  but after I got off from it I looked back 
and I couldn't tell no more than if it  had been shadows. When I got 
down ready to cross Iriarrington Street I stopped and looked back and 
i t  looked just like a shadow then. I did not t ry  to look a t  it  anywhere 
nearer than Harrington Street except when I got up. . . . Q. How 
did the shadows look before you got there? A. I didn't notice them no 
more than just seeing the trees and the leaves on the trees and the side- 
walk getting shady. . . . Q. If you looked as f a r  as from here to 
that  door could you have seen i t ?  8. I certainly could. I could see it 
now. . . ." 

N. J. Watkins, husband of plaintiff, testified: ('. . . I hare  seen 
the place where she fell on the sidewalk. . . . The first time I saw 
i t  after  she fell was the next morning. . . . The first time I saw it 
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was some time back in the winter prior to the time she fell. . . . 
There is nothing a t  all to keep you from seeing it in the daytime. 
. . . There is no obstruction anywhere and i t  is practically apparent 
in the middle of the sidewalk. There is a space on both sides of it 
between the hole and the edge of the sidewalk. . . ." 

Mrs. M. C. Bryan, who lives a t  the Woman's Club on Hillsboro Street, 
near the point of the accident, testified: ". . . Tho appearance of 
the hole as you approach it is that  there are shadows, o r  course, always 
on the sidewalk and it would appear to look like a shadow if you were 
not looking a t  it  very closely bwause the sidewalk is covered with 
shadows all along there. . . . Q. I f  you are looking from a distance 
of ten feet away could you tell it  was a hole or shadow? 3. I f  you are 
looking a t  the sidewalk you could. I f  you were walking along not pay- 
ing attention to the sidewalk you would probably step into it. . . . 
I f  you are attentive and looking where you are walking you could see it. 
Q. You can tell some distance away from i t ?  A. You could if you 
looked down." 

For  purposes of illustration, plaintiff identified and introduced in 
evidence a picture as "a perfect representation of the hole into which 
I e l .  There it plainly appears that  the hole is merely a broken place 
in the finishing surface of the sidewalk. The  outlines 3f the hole are 
plainly visible and its surface is darker than the surrounding surface. 

Cpon motion of defendant, judgment as of nonsuit was entered a t  the 
close of plaintiff's evidence. Plaintiff appeals therefrom to the Supreme 
Court, and assigns error. 

Douglass d Douglass and  R. L. ;Z{cXillan for plainfif i ' ,  appel lant .  
C lem B. Hold ing  for de fendan t ,  irppcllee. 

WIXBORXE, J. Taking the evidence shown on this record in the light 
most favorable to plaintiff, the judgment as of nonsuit was properly 
granted. 

-4s in H o u s t o n  v. N o n r o e ,  213 N .  C., 788, 197 S. E., 571, we hold that  
demurrer to the evidence was sustainable "if not upon the principal 
question of liability, then upon the ground of contributory negligence." 
B u r n s  P .  Charlot te ,  210 N .  C., 48, 185 S. E., 443. -1 city is not an  
insurer of the safety of its streets and sidewalks. Fitzgerclld v. Concord,  
140 X. C., 110, 52 S. E., 309; Ol iver  v .  Raleiglz, 212 3. C., 465, 193 
S. E., 853; Ferguson  v .  Askevi l le ,  213 N. C., 569, 197 S. E., 146. 

The same principle upon which H o u s t o n  v. N o n r o e ,  ,supra, rests is 
applicable here, and is stated in 13  R. C. L., 398-399, as follows: "The 
existence of a hole or depression, or a material inequality or unevenness, 
or a gap in a sidewalk or crosswalk may constitute such negligence on 
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the part  of a municipality as will render i t  liable to pedestrians for 
injuries caused thereby. . . . But  a municipality cannot be expected 
to maintain the surface of its sidewalks free from all inequalities and 
from every possible obstruction to mere convenient travel, and slight 
inequalities or depressions or differences in grade, or a slight deviation 
from the orieinal lerel of a walk due to the action of frost in the winter - 
or spring, and other immaterial obstructions, or trivial defects which 
are not naturally dangerous, will not make a municipality liable for 
injuries occasioned thereby. The fact that the surface of a walk may 
have become uneven from-use, or that  bricks therein may have become 
loose or displaced by the action of the elements, so that  persons are 
liable to stumble or be otherwise inconvenienced in passing, does not 
necessarily inrolve the municipality in  liability so long as the defect 
can be readily discovered and easily avoided by persons exercising due 
care. or ~ r o v i d e d  the defect be of such a nature as not of itself to be , . 
dangerous to persons so using the walk. So i t  has been held that  a 
municipality is not liable for injuries to a pedestrian resulting from 
slipping or stumbling over a niche left in a sidewalk around a growing 
tree, from which the tree has been removed, or over a piece of stone 
projecting slightly above the level of a crosswalk." 

A person traveling on a street is required in the exercise of due care 
to use his faculties to discover and avoid dangerous defects and obstruc- 
tions, the care required being commensurate with the danger or appear- 
ance thereof. Russell  v. X o n r o e ,  116 R. C., 721, 21 S. E., 5 5 0 ;  Rol l ins  
v .  W i n s t o n - S a l e m ,  176 N .  C., 411, 97 S. E., 211; Ferguson  I). Ashevi l le ,  
supra. H e  is guilty of contributory negligence if by reason of his 
failure to exercise such care he fails to discover and avoid a defect which 
is visible and obvious. Pinnix zl. Durham, 130 N.  C., 360, 41 S. E., 
932; Ferguson v. Ashevi l le ,  supra.  

I n  the instant case the accident happened in the broad daylight of a 
'(perfectly fa i r  day." At  the time and place there n.as nothing to 
obscure plaintiff's view of the sidewalk. The sun, shining through the 
leaves of the trees, mas castinn shadows on the sidewalk. Plaintiff did 

u 

not notice the shadows any more than seeing the trees, and the sidewalk 
getting shady. All the evidence shows that  if she had looked she could 
have seen it. She doesn't know where she was looking a t  the t h e .  
There was sufficient space on each side of the hole for walking. 

Under all the circumstances, however unfortunate and regrettable the 
occurrence, the city is not liable. 

The judgment below is 
Affirmed. 

CLARKSOX, SCHENCK, and SEAWELL, JJ., dissent. 
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J. C .  FULLER u. VIRGISIA & CAROLINA SOUTHERN RAILROAD 
COJIPANY. 

(Filed 4 January, 1930.) 

1. Carriers 5 10-Evidence held sufficient to  overrule nclnsuit i n  action 
to recover for  injury t o  mules in  transit .  

Evidence tending to sliom that mules wwe delivered to a carrier in 
sound, healthy condition from sanitary pens and lots frc>e from disease, 
that  there was midue delay in  feeding rind w:~tering the nnimnls in transit, 
that the carrier did not give the animals the‘ period of rest wliicli i t  con- 
trnrted to allow them, and that the nnimnls arrived in a diseased condi- 
tion, with expert testimony that the disease from which they were suffer- 
ing was s11cli as  might be caused, or caused to derelop al-tively by t rmt -  
1ne11t similar to that  given the nnimnls, is sufficient to shift the burden 
of going forward with the evidence to defendant carrier and take the 
case to the jury, aiid judgment of no~isnit entered a t  the close of plain- 
tiff's evidence is error. 

2. Snmc-Presun~ption of negligence from delivery of goods in  damaged 
condition applies t o  livestock with modifici~tion. 

The general rule that delivery of goods by a carrier in a damagc.d con- 
dition raises a rebuttable presumption of ncagligence 011 'he part of the 
carrier is applicable to shipments of l i re~tocl i  with the modification that 
the carrier is not presumptively liable for injuries growing ont of the 
natural propensities and innate viciousness of tlie anima1.c in tlie nbsence 
of proof of negligence, and such l~resumptiol~, being suffic ent in itself to 
take the case to the j u r ~ ,  shifts tlle burden of going foi'ward with tlle 
evidence upon the carrier. 

The shifting of the burden of going forward wit11 the evidence upon 
plaintiff's making out a prinza facie case is not a shift ill the burden of 
proof, but nierely subjects cleftwlant to the risli of nonpersunsion. 

,IFPEAL by plaintiff f r o m  Spears ,  J., a t  .February T ~ . r m ,  1938, of 
R o n ~ s o r .  Reversed. 

T h i s  js a civil action to recover damages for  the death of ten mules, 
a n d  disease t o  others. alleged t o  have been caused by the  negligence of 
the carrier.  T h e  action was brought  under  the Carmack Act (V. S. 
C. ,I., Ti t .  49, sec. 20, par .  1 1 ) )  making  tlle delivering c ~ r r i e r  answer- 
able f o r  damages to  property in  transit .  I t  mas admitted t h a t  the  mules 
were shipped f r o m  National  Stockyards, Illinois, to  A t l a n - a  f o r  feeding 
and  watering, then were reloaded and  shipped to Lumberton, N o r t h  
Carolina. There  were two carloads of twenty-four mules each. 

Plaintiff 's evidence tended to show t h a t  a l l  the mules were free f rom 
disease and i n  good condition when delivered to the  railroad a t  S a t i o n a l  
Stockyards, Illinois. It was testified as  to  the condition of the mules 
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in  both shipments: "Those 48 mules . . . were all in sound and 
good health and in fine shape. You would not see any two carloads of 
mules that  mould leare St. Louis i n  better condition when they left. 
. . . Health and soundness was absolutely good without any defects 
or anything in them." The barns and pens, from which they mere 
shipped about the middle of August, 1936, mere in good sanitary condi- 
tion and there mas no sickness among the animals there a t  the time or 
immediately preceding the time of shipment. "There was no disease of 
any kind prevalent a t  the horse and mule barns a t  that time, our barns 
Tvere in fine shape. The health condition a t  that time was good. We 
had no sick mules of any kind a t  that  time. . . ." The assistant 
state verterinarian for Illinois testified: "During the period from the 
first of July,  1936, to the first of October, 1936, including the month of 
August, we had no contagious or infectious diseases a t  the barns a t  the 
stockyards. I saw these 48 mules in the barns of Mr. Sparks there 
before they were shipped, I just saw them in the pens and as f a r  as I 
could tell, they all looked in good physical condition." The mules were 
bought individually a t  Xational Stockyards, but were shipped in the 
two cars over the same route, were unloaded for food and water a t  the 
same point, and had the same disease a t  the end of the journey. Plain- 
tiff's barns, where the mules were finally unloaded, were i11 excellent 
sanitary condition, and the evidence tended to show that  no disease was 
contracted there. Plaintiff testified : "Before these mules arrived we 
scrubbed out the troughs, swept down the walls, disinfected with creso- 
dip. We did that  before we got in either carload. We scrubbed the 
troughs out and turned them orer and left them for a few days to dry, 
and before I put water i n  them we disinfected them and washed them 
out with clear water after they dried. We did that  before we give them 
water out of the trough." There was much evidence of a similar char- 
acter as to the care giren these mules upon arrival. The mules mere 
sick when they arrived and the condition grew worse. The mules in the 
first carload appeared "droopy and tired," "jaded," and "didn't eat" 
when they arrived. Next morning they were in "bad condition," "looked 
sick," and the following morning two died. They were very sick when 
the veterinarian arrived that  day. On the same day the second car 
arrived;  in that  car one was already sick and another nervous and wild. 
The sick one died that night and the nervous one two days later. Ten 
mules died within two days after the ar r i ra l  of the second car, three 
from the first carload and seven from the second. Although a waiver 
of feeding and watering for 36 hours, as permitted by law, was signed 
by plaintiff, the first carload had no food or water for 4334 hours before 
reaching Atlanta;  also, carriers disregarded the agreement to allow the 
mules an extra 24 hours for rest, feed, and watering at Atlanta. The 
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disease affecting the mules was hemorrhagic septicaemia, or generalizcd 
blood poisoning, with secondary enteritis, or inflammation of the small 
intestines. Septicaemia, i t  appears, may be contracted from infected 
quarters, feed racks and watering troughs, and long periolls without food 
and water may cause an  active case to develop. A qualified expert testi- 
fied: '(If the germ of septicaemia is in the animal and that  animal is 
transported from St. Louis to Lumberton, say twelve to fifteen hundred 
miles in crowded cars, twenty-four to the car, and necessarily requiring 
that  they remain on the cars for a considerable distance, and if this 
lowers the resistance of the animal and the germ is in him, that  would 
cause the germ to become active. I n  this particular type we were deal- 
ing with a very virulent type, like a mass infection." Among the 
causes of enteritis given were "changes of feed, lowered resistance and 
changes of feed, improper feeding, that  is, omissioni~ of feed and 
water. . . ." 

At the close of plaintiff's evidence motion for judgment of nonsuit 
was made and allowed. From judgment dismissing the action, plaintiff 
appealed. 

D. 11. Fuller and McKinnon, Sunce Le. Seawell for plaznfif. 
HcLean & Stacy for defendant. 

DEVIN, J. -4 single determinative question is presented : Was the 
evidence offered sufficient to take the case to the jury as to the negligence 
of the railroad in  the transportation of the mules in question? This 
question must be answered in the affirmative. 

The pertinent evidence is summarized briefly above. Eridence that  
the mules were delivered to the carrier in sound, healthy condition from 
sanitary pens and from lots which were free from disease, that  there 
was undue delay in feeding and watering the animals in transit, that  
the carrier did not give the animals the period of rest which it con- 
tracted to allow them, and that  the animals arrived in a diseased condi- 
tion, such a disease being one which may be caused, or cause to develop 
actively, by treatment similar to that  given the animals i n  question, is 
sufficient to shift-not the burden of proof-but the burden of going 
forward (the risk of nonpersuasion) to the defendant. :[n Edgerton c. 
R. R., 203 N. C., 281, 283, and in Farming (70. v. R. R., 189 N. C., 63, 
67, the following charge was approved : '(The rule being that  when stock 
i n  a damaged condition, not caused by natural  causes, or by the innate 
or vicious nature of the stock, is found in the possession of the carrier, 
the presumption is that  the carrier in whose possession the stock is found 
in such damaged condition, and not due to the natural  causes or innate 
viciousness of the stock, is responsible for the injury sustained. That  
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is, not the burden is shifted from plaintiff to the defendant, but the 
finding of the stock in the damaged Eondition, not due to natural causes 
or innate viciousness of the animals, if found in the possession of the 
carrier, is enough evidence to go to the jury, from which evidence the 
jury may or may not find by the greater weight of evidence that  the 
damage to the stock was caused by the negligence of the carrier in whose 
possession i t  is found." To the same effect see Hinkle I.. R. R., 126 
N. C., 932. We think this rule is equally applicable to stock delivered 
in a sickened and diseased condition, where the evidence tends to show 
that  the treatment accorded the animals is such, in the opinion of 
experts, to produce the diseased condition actually found in the animals. 
Farming Co. v. R. R., supra. Plaintiff's evidence in the instant case 
goes further than the requirements of this rule. Here a qualified expert, 
upon a hypothetical question, gave it as his opinion that  the mules con- 
tracted the disease after leaving St. Louis while en route to Lumberton 
in the custody and possession of the carriers. I n  Farming Co. v. R. R., 
supra, 67, where the facts were similar to those in the instant case, the 
following charge was approved; "The railroad companies are respon- 
sible only for such sickness, whether resulting in death or not, as was 
due to the carelessness and negligence of the defendants or one of - - 
them, or unless such negligence materially contributed thereto." There, 
it  mas.likewise pointed out, when there is no dispute as to the contract 
of carriage, receipt of the stock, and death of the stock, "the loss is pre- 
sumed to have been attributable to the defendant's negligence. Everett I?. 

R. R., 138 N. C., 68;  Hosiery Co. 21. Express Co., 184 N .  C., 478." Farm- 
ing Co. 21. R. R., supra, a t  p. 67, quoting from Livesfock Co. v. Davis, 
188 S. C., a t  p. 221. As stated by Elliott (Railroads, 3rd Ed., Vol. 4, 
p. 832), ". . . the prevailing rule . . . is that  when the animals 
are shown to have been delivered to the carrier in good condition. and 

L, 

to hare  been lost or injured on the way, the burden of proof then rests 
upon the carrier to show that  the loss or illjury mas not caused by its 
own negligence." The English rule, as stated by Hutchinson (Carriers, 
3rd Ed., Vol. 1, p. 347), is that  "the carriers of live animals incur the 
responsibilities of common carriers (insurer) as to such freight ; but 
that, a t  the same time, where an  injury has happened to them, it is 
competent for  the carrier to show that  it occurred through the 'proper 
vice' of the animal and not from any negligence on his part." The same 
author adds, "And in this country, with greater unanimity, the duty and 
liability of the common carrier as to such freight have been defined with 
exactly the same limitations." 

The general rule as to goods damaged in transit is that  such damage 
is presumed to have resulted from the carrier's negligence. Iiolrnes 
1 % .  R. R., 186 N. C., 58;  Peele & Copeland v. R. R., 149 N. C., 390; 
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E u e r e f f  u. R. R., 138 N. C., 68;  Porker  1 % .  R. R., 133 S. C'., 335; Hosiery 
Co. 2.. R. R., 131 5. C., 238: X i f c h e l l  I * .  R. R., 124 S. C., 236. As to 
the carriage of livestock, this rule does not disappear. A$ to livestock 
this rebuttable presumption of negligence has merely been modified in 
keeping with the character and nature of animate goods 2nd the peculiar 
dangers to which such freight is subjected. The carrier is not presump- 
tively liable for injuries growing out of the natural  propensities and 
innate viciousness of the animals, in the absence of proof of negligence, 
but, with that  exception borne in mind, the presumption of negligence 
arising from delivery in a damaged condition is equally applicable to 
shipments of animals and, being sufficient in itself to take the case to 
the jury, casts the burden of going forward with evidence ( the risk of 
nonpersuasion) upon the defendant carrier. Osborne u. R. R., 175 
N. C., 594; l ' ee fer  v. Express  Co., 172 S. C., 616; S t l ~ l o s s  u. R. R., 
171 N. C., 350; ,lIewborn v. R. R., 170 K. C., 205; Hol ton  v. R. R., 165 
N. C., 155; Jones v. R. R., 14s X. C., 580; C.  & 0. R. R. v. Mfg.  Co., 
270 U. S., 416. As to the difference between burden of proof and burden 
of going forward, see Speas 1, .  B a n k ,  188 S. C., 528. ,lided as he was 
by this rule, plaintiff's evidence was sufficient to require the submission 
of the case to the jury. I n  the granting of the motion for judgment 
as of nonsuit there was error. 

Reversed. 

STATE v. HOMER MYERS. 

(Filed 4 January, 1939.) 

1. Homicide 9s 2, 23- 
Evidence that one defendant killed deceased while a1 tempting to rob 

him, and that during the commission of the crime appealing defendmt 
waited in an automobile a short distance off to speed his codefendant 
away when he had completed the robbery, i? sufficient to overrule appeal- 
ing defendant's motion to nonsuit in a prosecution for murder. 

2. Criminal Lam S 48b: Constitutional Law § 2-Evidence admitted 
against one defendant only may not be considered against the other 
without giving him opportunitj to cross-examine witnesses in regard 
thereto. 

Evidence of acts and declarations of one defendant was admitted in 
evidence against him alone, the court instructing the jury that it should 
not be considered against the appealing defendant. Later evidence tend- 
ing to establish a conspiracy between defendants was introduced. The 
court gave no intimation it would cllange its instructions as to the re- 
stricted evidence until the charge, when the court instruc~ ed the jury that 
evidence of acts and declarations of his codefendant p)-ior to the com- 
mission of the crime might be considered against appealing defendant. 
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Held:  Appealing defendant was entitled to be informed that the evidence 
restricted in its admission would be admitted against him in time to give 
him opportunity to cross-examine the witnesses in regard thereto and con- 
duct his defense in accord therewith, and he is entitled to a new trial for 
the denial of this right. 

APPEAL by the defendant from B i v c n s ,  J., at  June  Term, 1938, of 
GUILFORD. S e w  trial. 

d f f o r n e y - G e n e r a l  ; I I c X ~ i l l a n  a n d  Ass i s tan t  d t t o r n ~ y s - G e n e r a l  B r u t o n  
and  1T'ettcrclz for  t h e  S t a f e .  

Geo. -1. 170zmce a n d  d d a i n  Y o u n c e  for  t l c f cndan t ,  appe l lan t .  

SCHENCR, J. The appellant, Homer Myers, was tried with a co- 
defendant, J e r ry  Clark, upon a bill of indictment charging them with 
the murder of one 0. D. (Dock) Bovender. The jury returned a verdict 
of guilty of murder in the second degree as to each of the defendants. 
From judgment of imprisonment in Central Prison, the defendant Myers 
appealed, assigning errors. The codefendant Clark did not perfect an 
appeal. 

The State offered evidence tending to show that the fatal  shot that  
killed the deceased was fired from a pistol in the hands of Clark while 
on the porch of the residence of the deceased, in an  attempt to rob the 
deceased in tlie early morning of Sunday, 5 June,  1938; and that during 
the struggle between the deceased and Clark the appellant Myers mas in 
an automobile a short distance off waiting to speed Clark away when 
he had completed the robbery. 

The State offered, as a witness, Mrs. Bovender, wife of the deceased, 
who testified that in the late afternoon of Saturday, 4 June,  1938, pre- 
ceding the early morning of the Sunday on which her husband was shot, 
Clark, the codefendant of the appellant, came to the home of her and the 
deceased on Walker Avenue and inquired as to whether the deceased 
lived there, stating that he had some business with him. The State also 
offered sereral witnesses who lived on Walker Avenue, who testified that  
the codefendant Clark, on the Saturday afternoon preceding the morning 
of the shooting, came to their homes and inquired where Bovender, the 
deceased, lired. 

As to all of this testimony, as i t  was given, the court entered the in- 
struction : Gentlemen of the jury, do not consider this evidence against 
the defendant Myers, but consider i t  only against the defendant Clark. 

The State also offered evidence tending to show that  on Wednesday 
evening preceding the shooting on Sunday morning the codefendant 
Clark phoned "a girl friend" in Winston-Salem, and told her to come to 
Greensboro on the bus, and that  Clark met her on the nine o'clock bus 
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in Greensboro; and further, on Saturday evening preceding the morning 
of the shooting, Clark phoned the '(girl friend" that  he would not come 
to Winston-Salem that  night but would come the following Sunday. 

The court likewise instructed the jury not to consider this evidence 
against the appellant Myers and to consider it only against the codefend- 
ant  Clark. 

Subsequently, the State offered as a witness one Jean  Helms, who 
testified that  she lived in Winston-Salem and that  she received the  hone 
messages from Clark on Wednesday and Saturday preceding the night 
of the shooting on the morning of Sunday, 5 June,  and that  she came 
to Greensboro on the bus on the Wednesday night and returned Friday 
morning. This witness further testified that  some time before this she 
had heard the appellant Myers and codefendant Clark dilwussing robbing 
Bovender. 

When the State had produced its evidence and rested its case, the 
defendants moved for a judgment of nonsuit, the motion was refused 
and defendants excepted, and announced that  they would introduce no 
evidence and again moved for judgment of nonsuit, w l d l  motion was 
refused and defendants excepted. C. S., 4643. I n  the refusal to grant  
the motions for judgment of nonsuit we see no error. 

The court gave no intimation that  i t  would change its instructions as 
to certain evidence being competent as to codefendant Clark and not 
competent as to appellant Myers, and the original rulings and instruc- 
tions remain in the record. 

The argument followed the close of the evidence, and the charge fol- 
lowed the argument, wherein the court instructed the jury, inter alia,  
('During the course and progress of this trial, gentlemen of the jury, 
certain evidence was offered in your hearing to which objection was 
made by counsel for  defendants in this case -and the c ~ m r t  'ruled upon 
those objections and instructed you how to consider the evidence. The 
court again instructs you, gentlemen of the jury, that  an,v act or declara- 
tion of either of these defendants made before the hour of death-strike 
that out-shooting of Mr. Bovender, if the State has satisfied you beyond 
a reasonable doubt that  a conspiracy existed, are competmt against each 
of those defendants but no act or declaration by either of these defead- 
ants after the execution of the common design, if the State has satisfied 
you beyond a reasonable doubt that  they had a common design in rob- 
bing Mr. Bovender and he lost his life thereby, any act or declaration 
thereafter by either of the defendants would not be competent against 
the other defendant, but would only be competent against the defendant 
who did the act or made the declaration." 

The quoted portion of the charge is made the basis of an exceptive 
assignment of error, and we are constrained to hold that  such assignment 
should be sustained. 
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When the court instructed the jury not to consider certain evidence 
against the appellant, he was foreclosed from cross-examining the wit- 
nesses relative to the subject matter thereof, and may likewise have been 
influenced thereby to refrain from offering evidence in rebuttal thereof. 

When the evidence tending to establish a conspiracy had been offered 
and thereby had rendered the theretofore incompetent evidence compe- 
tent against the appellant, he mas then entitled to have been informed 
that  such evidence mould be admitted against him, so as to enable him 
to conduct his defense in accord therewith. This could not be done 
after the charge had been delivered to the jury wherein the first intima- 
tion of a change in the ruling on the competency of the evidence in- 
volved was given. S. v. Love, 187 N. C., 32. 

For  the error assigned there must be a 
Kew trial. 

W. G. TWISISG, A RESIDEKT AND TAXPAYER O F  THE CITY OF I$rILRIISGTOS, 
SORTH CAROLINA, SUIPTG FOR HIMSELF AND IN BEHALF OF ALL OTHER 
TAXPA~ERS SIIIILARLY SITUA'PED WHO DESIRE TO COME I N ,  & ~ K E  TIIEM- 
SELVES PARTIES TO THIS CAUSE AXD COXTRIBUTE TO THE COSTS THEREOF, 
r. CITY O F  TVILZrIIXGTOS, NORTH CAROLINA. 

(Filed 4 January, 1939.) 

1. Taxation 8 4- 
Bonds for the purpose of building and equipping a municipal audito- 

rium are not for a necessary municipal expense. 
2. Same- 

The finding of the cowt below that in this case bonds for the purpose 
of acquiring lands and establishing public parks and playgrounds, and 
equipping same, are not for n necessary municipal espense, is approved. 

3. Same-- 
Bonds for the purpose of erecting and equipping a municipal building 

to be used in part as a public library, are not for n necessary municipal 
expense. 

4. Same- 
The fintliiig of the trial court that in this case bonds for the purpose 

of acquiring liulcls and erecting snitable buildings thereon for recreation 
and athletic purposes, are not for a necessary mnnicipal expense, is 
approred. 

5. S a m e  
Bonds for other than necessary purposes must be approved by a ma- 

jority of the qualified voters of the taxing unit. Art. VII, sec. 7. 
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6. Taxation #j 3b- 
Bonds in excess of two-thirds of the amonnt hy whicl the tasing unit 

decreased its outstanding debt during the prior fiscal year may be issued 
upon the approral of a majority of thosc roting. Art. r, sec. -4.. unless 
for other than a necessary purpose. 

7. Taxation §§ 3b, 4- 
The people of the State, in their Constitution, may p l ,~ce  what restric- 

tions they please upon the creation of puhlic debt, ani in doing so, to 
distinguish between debts different in kind and necessity. 

8. Same--Art. VII,  sec. 7, and  Art. V, sec. 4, a r e  not  in  conflict, and in 
apposite instances both are applicable. 

Art. T'II, sec. 7, and Art. T', see. 4, of the State Constitution are not in 
conflict, and bonds for other than necessary expenses which are alqo in  
excess of two-thirds of the amount by which tlie taxing unit decreased its 
outstanding indebtedness during the prior fiscal year, must be approved 
not only by a majority of those roting in the election under the prori- 
sions of Art. T, sec. 4. but also by a majority of the qnalified roters of 
the taxing unit under the requirement of Art. V I I ,  see 7, :lltllough but 
one referendum is required. 

9. Taxation § 4- 

When municipal bonds for purposes other than the payment of n ~ c c s -  
sary municipal expenses a r e  proposed to be issued under tlie ;\Innicipal 
Finance Act, i t  is required by C. S., 2948. that they he approred by a 
majority of the qualified roters. 

APPEAL of defendant  f r o m  Crclnnler, J.,  a t  S o v e m b e r  Term,  1938, 
of NEW HANOVER, Affirmed. 

The  c i ty  of Wilmington, planning to issue bonds f o r  c.ertain projects, 
adopted f o u r  several ordinances, under  the  Municipal  F inance  Act of 
1917, relat ing respectively to  the  building and  equipping of a Municipal  
Autl i tor ium; the acquisition of lands a n d  establishing of public parks  
and playgrounds, and  equipping the  same;  the  erection and  equipping 
of a Nunic ipa l  Building to be used i n  p a r t  as  a public l ib ra ry ;  the  
acquisition of lands and  erection thereon of suitable buildings f o r  recrea- 
tional and  athletic purposes. T h e  aggregate amount  of honds was not to  
exceed $135,000, allocated i n  detail  to  the  projects respwtivelp;  and  as  
t o  each resolution the  bond issue provided the levying of a t a x  to pay  
the  pr incipal  and interest.  

P u r s u a n t  t o  the requirements of the  act,  a special bcnd cleetion was 
held on Tuesday, 30 August,  193Y, a t  which t ime each of the projects 
above named were approved by  a major i ty  of those voting but  not by  a 
major i ty  of the  qualified roters, as  provided i n  Article VII ,  section 7 ,  
of the  Constitution of N o r t h  Carol ina,  and  by  section 29.1s of the Con- 
solidated Statutes  (hfichie's Code of 1935).  

T h e  plaintiff, a taxpayer  of the ci ty  of TVilmington, brought this  
action i n  his  on7n behalf and  i n  behalf of other  taxpayers  similarly 
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situated, to enjoin further proceedings, and especially the issuing of the 
contemplated bonds, upon the ground that  such issue was not approved 
by the majority of the qualified roters of the city. 

The city of Wilmington had not retired a sufficient amount of its 
indebtedness during the preceding fiscal year to permit the bond issue, 
under the provisions of Article V, section 4, of the Constitution, limiting 
such bond issue to two-thirds of the amount of debt so retired. 

Upon the hearing the judge below found, under the facts stated in  the 
record, that  none of the projects proposed constituted a necessary pur- 
pose, and none had been approred a t  the election by a majority of the 
qualified roters and, therefore, enjoined the issue of the bonds. From 
this judgment the defendant appealed. 

11'. F. Jones  for p l a i n t i f ,  appellee. 
W .  B. C n m p b ~ l l  a n d  d l u n  A. X a r s h a l l  for defenclanf,  appel lant .  

SEAWELL, J. 1. We approve of the findings of Judge Cranmer that  
none of the projects mentioned mas a necessary purpose. 

2. I f  the provisions of Article V I I ,  section 7, of the Constitution still 
apply, the issue of the bonds is without authority, since none of the 
proposals were approved by a majority of the qualified voters a t  the 
election. That  may be true, also, by application of the statute, under 
which the proceeding leading to the bond issue was had. 

Article V I I ,  section 7, of the Constitution is as follows : "7. S o  debt 
or loan except by a majority of voters.-No county, city, town, or other 
municipal corporation shall contract any debt, pledge its fai th or loan 
its credit, nor shall any tax be levied or collected by any officers of the 
same except for the necessary expenses thereof, unless b y  a vote of the  
7na jor i f y  of the  qziulified voters therein." 

The pertinent part  of Article V, section 4, of the Constitution is as 
fo l lo~rs :  ". . . and for any purpose other than these enumerated 
the General Assembly shall have no power to authorize counties or 
municipalities to contract debts, and counties and nlunicipalities shall 
not coiltract debt.., during any fiscal year, to an  amount exceeding two- 
thirds of the amount by nhich  the outstanding indebtedness of the par- 
ticular county or municipality shall have been reduced during the next 
preceding fiscal year, unless the subject be submitted to a vote of the 
people of the particular county or municipality. I n  any election held 
in the State or in any county or municipality under the provisions of 
this section, the proposed indebtedness m u s t  be approved b y  a m a j o r i t y  
o f  those zolio shall vote thereon." 

?o summarize, for the creation of debt for unnecessary purposes, 
Article V I I ,  section 7 ,  of the Constitution requires the approral of a 
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majority of the qualified voters; to overcome the restriction placed upon 
the creation of debt by Article V, section 4 (which was necessary in  this 
case), i t  is only necessary to hare  the approval of a majority of those 
voting. 

These sections of the Constitution are not in conflict. I t  was compe- 
tent for the people of the State, i n  their Constitution, to place what 
emphasis they pleased upon restrictions in the creation of debt, and in 
doing so to distinguish between debts differing in kind and necessity, 
and we see no indication in the adoption of the amendment to Article V, 
section 4, that  there was any intention on their part  to modify the meas- 
ure of restraint expressed in the more rigid requirements of Article V I I ,  
section 7, as a condition precedent to the contraction of debt for an  
unnecessary purpose. One referendum only is required, but when the 
proposal is to issue bonds for a purpose which cannot be dassed as neces- 
sary, it  must be approved by a majority of the qualified voters, as 
required in Article V I I ,  section 7, although a majority of those voting 
is sufficient to satisfy the requirements of Article V, seci,ion 4, as to the 
particular restriction imposed therein. 

We may say further that  the city has undertaken the issue of the 
bonds under the Municipal Finance Act of 1917-C. S., 2936, e t  seq.- 
and is bound by its provisions. Section 2948 requires that  where the 
bond ordinance provides for the issuance of bonds for a purpose other 
than the payment of necessary expenses of the municipality, the ap- 
proval of a majority of the qualified voters is necessary to make the 
ordinance operative. Iiemric 0.  ( 'omrs. of Yndk in  C o m f y ,  206 N. C., 
849, 175 8. E., 168. 

Upon this reasoning, the judgment of the court below, restraining the 
issuance of the bonds, is 

*4ffirmed. 

STATE v. CHARLIE MOORE. 

(Filed 4 January, 1939.) 

1. Homicide § 27f- 
Whe11 presented by the evidence, it is error for the court to fail to 

chxrge the law of self-defense in case of nonfelonious assault, and defend- 
ant's exception to a charge solely 011 the lam of self-defense in case of a 
felonious assault must be sustained. 

2. Same--Charge held susceptible to construction that reasonableness of 
apprehension should be determined from facts as of time of trial. 

A charge on the law of self-defense that a person may use such fdrce 
"only as it is necessary, or as reasonably appears to be nc?cessary," is held 
for error as being susceptible of thc constrwtion that the reasonableness 
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of the apprehension to act should be determined from the facts and cir- 
cumstances as they appeared a t  the time of trial, and not as the facts 
and circumstances appeared to defendant a t  the time of the homicide, and 
the charge being susceptible of such construction, it must be assumed that 
the jury so understood it. 

3. Criminal Law § 81d- 

When a new trial is awarded on certain esceptions, other exceptions 
relating to matters which may not recur on another trial need not be 
determined. 

APPEAL by defendant from Phillips, J., a t  May Term, 1938, of 
FORSYTH. 

Criminal action on indictment charging defendant with the murder 
in the first degree of one Nathaniel Adams. 

Defendant pleaded not guilty and relied upon the plea of self-defense. 
At  the time of the homicide defendant operated the Charlie Moore 

Cafe a t  the corner of Ogburn and 11th Streets in Winston-Salem. The 
main entrance to the cafe is on Ogburn Street. There is a side door into 
the kitchen from l l t h  Street. The kitchen is separated from the cafe 
by partition wall, in which there is a connecting doorway. 

Between 9 and 10 o'clock on Sunday night, 1 May, 1938, Nathaniel 
Adams was shot and killed by a pistol in the hands of the defendant, 
a t  or  near the said side door. 

The State offered evidence tending to show: That  after the deceased 
and Henry  Wallie each drank a bottle of beer in Felder's Cafe they 
started on l l t h  Street for home, and after crossing the street went into 
Charlie Moore's Cafe to get a match;  that  a t  that  time a little girl, 
Estella Rice, was in the cafe, and defendant and his daughter, Eva  May 
Moore, were in the kitchen; that  deceased asked the little girl for a 
match, and she replied that  they had penny and nickel boxes to sell but 
none to give away;  that  then defendant came to the partition door and 
said:  "Yes, I 'm tired of you fellows out in the street running in here 
asking for a match-get out of here, both of you"; that  they both went 
out to the front porch, where deceased cursed and sa id :  "This man is a 
sorry man that  wouldn't give a man a match," and called him a vilely 
vulgar name;  that  Henry Wallie said : "That man told us to get off of 
his place; let's go"; that  they turned around the corner and started 
walking on the sidewalk down 11th Street;  that  defendant met them at  
the side door with a pistol in his hand;  that  deceased then went out into 
the street; that  defendant asked, "Negro, what's that  you say ?"; that  
deceased repeated the vile name which he had applied to defendant when 
on the front porch; that defendant said, "You had better get on away 
from here before I kill you"; that  deceased replied: "You hare  got - 
your pistol, go ahead and shoot it"; that  thereupon defendant shot once 
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into tlle ground near where deceased was standing and then a second 
shot into the a i r ;  that  deceased mas then going away from him, 50 or 60 
feet from the cafe, but wheeled around and said:  "You clone shot a t  me, 
go ahtxad and kill me"; that  then defendant shot a third time and 
deceased ~vheeled and fell in the street with a bullet wound in his left 
breast, from which he died almost instantly; and that  a t  the time of 
the third shot defendant was on the ground, but went into the building, 
put up  his pistol and "came back to the door smoking a cigar." 

On the contrary, the defendant, after introducing similar testimony 
with respect to the deceased asking for a match and hie cursing on the 
front porch, offered further testimony tending to show: That  after 
deceased and Henry  Wallie left the front door, a noise was heard a t  the 
back or side door and on going there the defendant saw deceased and 
Henry  TTallie and ordered them away, but that  they refused to go;  that  
deceased continued to curse defendant, using vile and opprobrious lan- 
guage: that  defendant we~ l t  to his safe in the corner of the kitchen, got 
his pistol, returned to the door a i d  shot twice in rapjd succession to 
scare the men away; that  he then returned to the safe and put up  the 
pistol a i d  came out into the front part  of the cafe; that  again hearing 
noise a t  the back or side door, defendant, followed by his daughter and 
the other girl, returned to the kitchen and, on seeing that  deceased had 
the screen door open, defendant a second time went to the safe, got his 
pistol and went to the door; that  deceasecl started away but Henry 
Wallie tolcl him to go in there ant3 drag out the defendant, calling him 
by a vulgar name, "and we will kill him. I f  he kills you, I will kill 
him"; that  thereuvon the deceased turned and started toward the de- 
fendant, who shot h im;  and that  deceased was then from six to thirteen 
feet from the door, but fell much farther away. 

E v a  May Moore and Estella Rice, testifying for the defendant, stated 
that they saw nothing in tlle ha ids  of either deceased or Henry  Wallie. 
Defendant did not go upon the s t a i d  

Verdict: Guilty of nlurdcr in the second degree. 
Judgment :  Confinement in the State's Central Prison at hard labor, 

to wcar stripes, for a period of not less t l lm  27 years, nor more than 
30 pears. 

Defendant appealed to the Supreme Court and assigns error. 

A f t o r n ~ y - G ' c n e r n l  -1IcMullan and  A l s s i s f ( i n f  -1 f torneys-General  B r u t o n  
and  TT'effnck for fhe S t a t e .  

R i c h m o n d  R u c k e r  for d o f c n d n n f ,  trppellnnt.  

W ~ m o n i m ,  J .  011 authority of 8. 7%. B r y a n t ,  213 N. C., i 52 ,  197  
S. E., 530, and on the factual situation appearing on this record, de- 



fendant's exceptions present prejudicial error in two aspects: (1) Here 
as there, after stating the principle of law with respect to the right of 
a man, T V ~ O  ~vithout fault himself is murderously assaulted, to stand his 
ground and fight in self-defense, the court charged tha t :  "In order to 
have the benefit of this principle of law, the defendant must show that  
he was free from blame in the matter, that  the assault upon him was 
with felonious purpose, with Intent to kill or inflict bodily harm, and 
that he took life of the deceased only when i t  was necessary or appar- 
ently so to protect himself." Exception by defendant is well taken to 
the failure of the court, as i t  was its duty to do, to go further and 
explain the principle of law applicable in case of nonfelonious assault. 
The jury might have found that  a felonious assault was not made, but 
that  a nonfelonious assault was made. 

( 2 )  Here as there, under authorities there cited, the following charge 
is held to be erroneous: '(The means of force which a person is justi- 
fied in using in self-defense depends upon the circumstances of the 
attack and must in no case esceed the bounds of mere defense and pre- 
vention, but if the one attacked uses such means of force only as i t  is 
necessary, or as reasonably appears to be necessary to repel the attack 
and save himself from death or great bodily harm, and the death of his 
assailant ensues, i t  is justifiable and excusable homicide." 

I n  S. c. B r y a n t ,  supra ,  it  is stated that  the error is in the clause "as 
reasonably appears to be necessary." The reasonableness of the appre- 
hension of necessity to act, and the amount of force required, must be 
judged by the jury upon the facts and circumstances as  t h e y  appeared 
t o  t h e  de f endan t  a t  t h e  f i m e  of the killing. The charge being in the 
present tense might have been understood by the jury to mean as the 
facts and circumstances appeared a t  the time of the trial, and being 
susceptible of that  construction it is assumed that  the jury so under- 
stood. 

The authorities on both questions are quoted and cited in S. v. B r y a n t ,  
supra .  

I t  is fa i r  to the learned judge, who tried this as well as the B r y a n t  
case, s~ipr tc ,  to say that the opinion in  the B r y a n t  case, supra ,  was 
handed ~ 1 0 ~ ~ 1 1  after the charge in this case was delivered. 

Other exceptions may have merit in them, but as the errors assigned 
may not recur on another trial, we deem it unnecessary to discuss them 
here. 

Let there be a 
New trial. 
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HOMER C. HOLLOWAY r. NIXA NEIGHBORS HOI~LOTTAT. 

(Filed 4 January. 1949.) 

1. Divorce # 11-Right t o  alimony pendente lite in  acti'on under C. S., 
1666. 

On a motion for alimony p c n d e ~ t c  litc and for counsel fees in an action 
instituted by a wife against her husband under C. S., 1666, or in her cross 
action in a suit instituted by her husband, whether she is entitled to 
alimony is a qnestion of law upon the facts fonnd, and the court must 
find the facts upon request. 

2. Same-Right t o  alimony pendente lite i n  action under C. S., 1667. 
On motion for alimony pcnde)~tc lite and counsel fees made in an action 

instituted by the wife against her husband nnder C. S., 1667, the judge is 
not required to find the facts a s  a basis for an award of alimony unless 
the adultery of the nife  is pleailed in bar, though the Letter practice is 
to do so. 

3. %n~t--Right t o  alimong pendrnte l i te  under the  common law. 
In an action for dirorce ii~stitnted hy the husband, the nife  is entitled 

to an allowance for snpport p o ~ t I e ) ~ t c  lite m ~ d  counsel few 011 her motion 
therefor nnder the common law without setting np n cro<s action, which 
right is given her a s  n matter of justice to enable her to 'lefend her name 
and marital rights, a i ~ d  her right to such allowai~ce will not be denied 
unless she answers nnd defends in had faith. 

4. Same--Finding held sufficient to  support allowance of temporary sub- 
sistence under  the  ron in~on  law. 

A finding that the wife has denied nnder oath the c l ~ l r g e  of adultery 
against her ill the complaint in  her hnsband's action for ilirorce, and that 
such denial is made in good fai th;  that  the wife is nnal~le financially to 
properly drfend the action; mi l  that the husband is fi11:lncially able, 
is ltcld sufficient to support an allowance of temporary wl)port, espense 
money and com~sel fees to the nife  under the common lax,v. 

5. Same-On motion for  allowance under  rommon law, court must hear 
evidence of husband on  question of good faith of wife's defense. 

On this motion for allowance to the wife for temporwy support and 
co~insel fees under the common law in the hnsband's ac ion for divorce, 
the court found that the wife's denial of the charge of adnltery was made 
in good faith and that she wac financially nnnhle to pro],erly defend the 
action, m ~ d  granted her motion, and refused to hear nffitlarits offered hy 
the hnsband for the purpose of showing that she was guilty of nd~~l te rous  
conduct. Held: The hnsbantl's eridence related directly upon the question 
of good faith, and it was error for the court to enter the order withont 
hearing and considering such eritlence. 

-\PPEAI, h , ~  plaintiff f rom Il'illitrms. J . ,  in ('hambers, 1 -1pril. 1938. 
F r o m  OKAKGE. Error. 



K. C.] FALL T E R N ,  1938. 663 

This is an action for divorce instituted by the plaintiff against the 
defendant on the grounds of adultery. 

The plaintiff makes the necessary allegations of marriage and resi- 
dence and alleges acts of adultery on the part  of the defendant. The 
defendant: answering, denies the allegation of adultery, and alleges that  
notwithstanding the plaintiff had knowledge of the facts upon which he 
bases his allegation that the defendant committed adultery in Ju ly  or 
August, 1936,he continued thereafter to live with the defendant, thereby 
condoning any alleged misconduct on the part  of the defendant. The 
defendant further in her answer prays that she be allowed alimony 
pendente l i f e  and reasonable counsel fees. Kotice was served on the 
plaintiff to appear before Williams, J., and show cause why alimony 
pendenfe  l i f e  and counsel fees prayed in the answer should not be 
allowed. 

The motion came on to be heard before Williams, J., in chambers in 
Durham, x. C., a t  which time the plaintiff submitted a number of 
affidavits which he contends establish the alleged adultery of the defend- 
ant. The court found "that the defendant had denied under oath the 
adultery charged against her in the complaint; that  such, her denial, 
is made in good fa i th ;  that  the court declines to hear and pass upon 
affidavits as to the truth or falsity of the charge of adultery; that  de- 
fendant is unable financially to emplop counsel to bring to the court the 
witnesses necessary for her proper defense and properly defend this 
action; that  plaintiff, her husband, is solvent and amply able to pay, 
etc." Thereupon, judgment was entered allowing alimony pendente l i te 
and counsel fees. Plaintiff excepted and appealed. 

G r a h a m  d Eskr idge  and  L. J .  P h i p p s  for plaint i f f ,  appel lant .  
Wm. H. JIurdocX: for de fendan t ,  appellee. 

BARKHILL, J. I n  determining the question presented on this appeal 
i t  may be well to briefly review the instances in which a wife is entitled 
to alimony pendenfe  llte and counsel fees and the law in respect thereto: 
(1) On a motion for alimony penden fe  l i te and counsel fees in an action 
instituted by a wife against her husband under the provisions of C. S., 
1666, whether the wife is entitled to alimony is a question of law upon 
the facts found, and the court below must find the facts, upon request. 
X o o r e  2%. X o o r e ,  130 X. C., 333, 41  S. E., 943; M c N a n u s  v. M c M a n u s ,  
191 N .  C., 740, 133 S. E., 9 ;  Caudle  v. Caudle ,  206 N.  C., 484, 174 
S. E., 304. The wife is entitled to an  allowance on proper showing 
when she, as defendant, sets up  a cross action in a suit instituted by the 
husband. W e b b e r  v. Webber ,  79 N.  C., 572. (2)  On motion for 
alimony pendente l i f e  and counsel fees made in an  action instituted by 
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the mife against her husband under provisions of C. S., 1667, the judge 
is not required to find the facts as a basis for an  axa rd  of alimony 
unless the adultery of the wife is pleaded in bar, though tlie better prac- 
tice would be to do so. P r i c e  v. P r i c e ,  18s N .  C., 640, 125 S. E., 264, 
and cases there cited. This section as first enacted, ch. 193, Public 
Laws 1872, made no provision for alimony p e n d e n f e  l i te .  This provi- 
sion was made by amendment to the act by ch. 24, Public Laws 1919. 
I t  was further amended in 1923 to allox the husband to plead the 
adultery of the wife in bar of her right to alimony bx ch. 52, Public 
Laws 1923. ( 3 )  On motion for alimony p c ~ n d e n f e  l i f e  and counsel fees 
by the mife, defendant in an  action for divorce instituted by the husband, 
the wife, xi thout setting up a cross action, is entitled to an  allowance for 
support p e n d e n f e  l i f e  and counsel fees under the common law. I t  was 
first held in R e e c c s  1 % .  Reeves ,  82 N .  C., 348, that  when tlle wife as 
defendant did not set up  any cross action in her answer she is not en- 
titled to this relief. This decision was bascd upon the theory that  the 
Act of 1852, making provision for alimony p e l ~ d e n f e  life, repealed the 
common law. This decision was expressly orerruled in l l l ed l i n  c. J Ied -  
l i n ,  175 N .  C., 529, 95 S. E., 857. Quoting from Bishop on Marriage 
and Divorce, sec. 976, it is thwe said:  "Natural justice and the policy 
of the law alike demand thnt in any litigation between the husband and 
the wife they shall have equal facilities for presenting their case before 
the tribunal. This requires that  they shall have equal command of 
funds, so that  if she is without means, the law har ing  tested the acquisi- 
tions of the two in him, he shall be compelled to furnish them to her to 
an  extent rendering her his equal i n  the suit. This doctrine is a part  
of the same whence proceeds temporary alimony. And so the English 
courts have from the earliest times to the present held without the aid 
of an  act of Parliament, and nearly all of our own hare  accepted the 
doctrine as of common Ian.." 

I11 this latter type of suit a finding ('that defendant has denied, under 
oath, the adultery charge against her in the complaint; that such (her 
denial) is made in good fa i th ;  that  defendant is unable financially to 
employ counsel or to bring to the court the witnesses nrAcessary for her 
proper defense; that  plaintiff, her husband. is solvent and amply able to 
pay, etc.," is a sufficient finding to support tlle al1owanc.e of temporary 
support, expense money and counsel fees. -1IeOLin r ,  AIIedlin,  supra .  

Following the decision in X e d l i n  P .  X e d l i ~ ,  s u p r a ,  this Court proceeds 
upon tlie theory that  it would be manifestly unfair to permit n liusband 
to maintain an action which might 11-ell stigmatize his wife with foul 
imputation or deprive her of her marital rights without a t  tlle same 
time requiring him to furnish the necessary funds to enable her to so 
defcnd the action as to bring about a f a i r  inrestigation of the charges 
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and  a just determination of the  issues. Unless he  does so the  court will 
withhold its a id f r o m  him. ITnless she anzuers  and  defends i n  bad fa i th  
she 1141 not he deprived of the support  due her  f r o m  her  husband un t i l  
a ju ry  has  dctcrmined the issues adrersely to  her  i n  a t r i a l  i n  which she 
has had  a f a i r  opportunity, ant1 reasonable means r i t h  which, to defend 
herself. 

T h e  defendant 's motion comes within the th i rd  class of cases above 
enumerated. T h e  fin(1ings of the judge, under the  d&sions, a rc  amply 
sufficient to sustain the order. T h e  vice i n  the  order rests i n  the  fact  
tha t  ill determining tha t  the  n i f e  ansneretl  i n  good f a i t h  tlle court  
r e f u w l  to hear  o r  consider rvidcnce offered 1)y the plaintiff. T h e  affi- 
davits tcndcred by tlie plaintiff n-ere offered for  the 1,urpose of showing 
that  the defendant was gui l ty  of adulterous conduct. T h i s  evidence 
direct17 bcars 11pon the question of good fa i th  and  should h a w  heen 
heard and considered by the  court. T l l i l e  tlle court miglit well hesitate 
to find the isyue of adultery against the  n i f e  n i t h o u t  the a id  of a. jury 
and thus deprive her  of her  common law r ight  to support  except upon 
clcar and convincing evidence, i t  should nevertliclcss consider any  evi- 
dence hearing on the  question of good f a i t h  tendered by the plaintiff 
and determine the question of good fa i th  only af ter  a ful l  and f a i r  con- 
sideration of the  evidence offered. 

I t  n.ai  error  f o r  the court helorn to  decline to  consider the  evidencr 
tendered by tlie plaintiff. Th is  entitles the plaintiff to  a rehearing upon 
the motion. 

E r r o r .  

31RS. .J. T. PLOTT,  ADI~IXISTR.\TRIX OF J. T. PLOTT,  T. 11. J. JIICIIAEI,  A X D  

C H O P A S  T E X T I L E  COJIPAST.  I S C .  

(Filed 4 J:~nnary, 1039.) 

1. I'rocess 3 'id-Affidavits held insufficient to show that person upon 
whom process mas strxed N R S  "loci11 agc,nt" of foreign corporation. 

Afficlarits in this action by  n resiilei~t 111nintiff on a cause of atation 
arising in  this State, sho\red tlwt ser \ - ic~ of process was had on t l ~ e  11011- 

resident dcfcndailt corporation by srrricc on its tr:rrcling soliciting agent 
in this Stat?, that the ngwt  \\-:IS not nuthorized to. and nctwllly did not. 
receirc o r  collect money for the c.orl)orate tlefendmit, that he wns :I 

subordinate employee talii~lg orders for goods of the corporate tleferidarit 
from gersnns clcsigrinted by it, a t  fisetl prices. with little discretion rested 
in him, and esercising no control or manngcinent orcr the corporate fnnc- 
tions. I l c l d :  The agent n u s  not a "10(~:11 agel~t" for the purgose of serricc 
of snlnilions \vi thin  the n r t?~ l~ i l~g  of ('. 8.. 453 I I ,  ant1 s e r ~ i c r  111)oll liiiii ;IS 

agent of the corporate defer~dailt \ras propcrly stricken out. 
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2. Process § 7b--Affldavits held not to show that nonresident corporation 
had "property" in this State for purpose of service under C. S., 1137. 

Plaintiff's affidarits showing that the property of tlw nonresident de- 
fendant corporation in this State consisted of samples, order blnnlrs and 
stntionery furnished its soliciting agent, are insufficient to show that the 
corporate defendant had property in this State for the lmyose of serrice 
of process on it by service on the Secretary of State untler the prorisions 
of C. S., 1137. 

3. Same--Affidavits held not to show that nonresident corporation was 
doing business in this State for purpose of service under C. S., 1137. 

Plaintiff's affidarits tended to show that the nonresident defendant 
corporation employed a traveling soliciting agent who took orders in this 
State, which were forwarded to its home office in another state, there to 
be approved or rejected. Held: The contracts of sale were made in the 
state in which defendant maintained its home office, since the last act 
essential to a meeting of the minds was done therein, and the evidence 
fails to show that the defendant corporation was doing business in this 
Stnte for the purpose of service of procesu OII  it by service on the Secre- 
tary of State under C. S., 1137. 

APPEAL by plaintiff from G r a d y ,  J., a t  August Term, 1938, of 
GUILFORD. Affirmed. 

S m z ' f h ,  Tt 'harton & H u d g i n s  a n d  TT'elch J o r d a n  for p la in t i f f ,  a p p e l l a n f .  
S a p p  & S a p p  for  C h o p a x  T e x t i l e  C o m p a n y ,  appel lee .  

SCHEXCK, J. This is an  action to recover damages for the wrongful 
death of the plaintiff's intestate, alleged to hare  -been caused b y t h e  
negligent operation of an automobile by the defendant Michael, while 
in the employnlent of the defendant Chopax Textile Co~npany,  Inc. 

The first summons was issued on 24 Februarv. 1938. to the sheriff of " ,  
Necklenburg County and was served on the corporate defendant "by 
reading and delivering a copy of the within summons, together with a 
copy of the complaint to . . . 31. J. Michael, as agent and employee 
of the defendant Chopax Textile Company, Inc." On 111 March, 1938, 
the corporate defendant, under special appearance, moved to strike out 
and set aside the service. 

The second summons was issued on 17 March, 1938, to the sheriff of 
F a k e  County and was served on the corporate defendant "by reading 
and delivering a copy to Thad Eure, Secretary of State of the State of 
North Carolina, as statutory process agent under C. S., 1137, for said 
Chopax Textile Company, Inc." On 29 March, 1938, the corporate 
defendant, under special appearance, moved to strike out and set aside 
this service. 

From judgment allowing the motions of the corporate defendant to 
strike out said services of summons the plaintiff appa led ,  assigning 
errors. 
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The appeal presents two questions : First, Was the service upon 
W. J. Michael as agent and employee of the Chopax Textile Company, 
Inc., by the sheriff of Mecklenburg County ~ a l i d  as to the corporate 
defendant under C. S., 4832 And second, Was the service upon Thad 
Eure,  Secretary of State, as process agent, valid as to the Chopax 
Textile Company, Inc., under C. S., 11372 We will discuss the ques- 
tions in the order stated. 

First  : C. S., 483, reads : "The summons shall be served by delivering 
a copy thereof in the following cases : 

"1. I f  the action is against a corporation, to the president or other 
head of the corporation, secretary, cashier, treasurer, director, managing 
or local agent thereof. Any person receiving or collecting money in 
this State for a corporation of this or any other state or government is a 
local agent for the purpose of this section. Such service can be made in 
respect to a foreign corporation only when i t  has property, or the cause 
of action arose, or the plaintiff resides, in this Statei or when it can be 
made personally within the State upon the president, treasurer or secre- 
tary thereof." 

I t  is admitted that  the plaintiff resides in the State of F o r t h  Carolina 
and that the cause of action alleged arose therein, and that  the corporate 
defendant is a foreign corporation. The plaintiff contends that  31. J. 
3lichael is a "local agent" of the corporate defendant, as that  term is 
used in the statute. The defendant contends that  M. J. Xichael is not 
a "local agent" as contemplated by the statute. 

The affidavits upon which the case was heard divulge that  Michael 
was not authorized to, and actually did not, receive or collect money 
for the corporate defendant. H e  was a subordinate employee, taking 
orders for the goods of the corporate defendant, from those designated 
by i t  a t  prices fixed by it, with little discretion rested in him, and exer- 
cising no control or management over the corporate functions of the 
corporate defendant. H e  mas only a traveling soliciting agent and did 
not fall within the holding of Whiiekurst v .  h'err, 153 S. C., 76. 

The instant case is distinguishable from Jfauney  2.. Luzier's, Inc., 212 
N.  C., 634, in that  in the Xauney  rase, supra, the agent upon whom 
service was made received and collected money for the defendant foreign 
corporation, thereby bringing such agent within the specific provision 
of the statute. 

"In order to subject a foreign corporation to service of process within 
a state, the business done by it therein must be of such a nature and 
character as to warrant  the inference that  the corporation has subjected 
itself to the local jurisdiction, and is, by its duly authorized officers or 
agents, present within the state or district where service is attempted." 
2nd Syllabus of Tobacco Co. v. Tobacco Co., 246 U. S., 79 (62 Law 
Ed., 587). and cases there cited. 
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We therefore hold that  his Honor was correct when lie adjudged that  
the service upon Michael as agent of the corporate defeldant be stricken 
out. 

Second : C. S., 1137, reads : "Every corporation h a 6 g  property or 
doing business in this Statc, whether incorporated untler its larw or not, 
shall have an  officer or agcnt in this State upon whoin process in all 
actions or proceedings against i t  can be served. A colporation failing 
to comply with the I~rovisions of this section is liable to a forfeiture of 
its charter, or to the rerocation of it? licenscl to do busin-ss in this State. 
I n  the latter event, process in an  action or proceeding against the corpo- 
ration may be served upon tlle Secretary of State by leaving a true copy 
thereof with him, and he shall mail the copy to the president, secretary 
or other officer of the corporation upon whoril, if residi l g  in this State, 
service could be made. . . ." 

I t  appears that  Chopax Textile Company, Inc., is a foreign corpora- 
tion, being domiciled in the Statc of New york, and that  it lias failed to 
designate an  officer or agent in this State upon whom process in actions 
against it  may be serred. The plaintiff contends that  the corporate 
defendant had property in and was doing business in North Carolina, 
and is therefore subject to the statute;  and the corporatl? defendant con- 
tends that  it neither had property in nor x i s  doing business in S o r t h  
Carolina, and ronsequently was not amenable to the staiute. 

The only property which the corporate defendant had in this State, as 
divulged by the affidavits upon which tlle case was heard, was tlle sam- 
ples, order blanks and stationery furnished its soliciting agent, Michael. 
We  concur with his Honor that  this "property" of inconsequential value 
is insufficient to meet the requirements of the statute. 

The only eridence of tlle corporate clefelidant doing business in this 
State mas that  tellding to show that  Michael solicited orcers for its prod- 
ucts in this State and took such orders, n-hich were fern-arded to the 
llolne office of tlie corporate defendant in Kew York to be approred or 
rejcctsd there. This procedure made the contracts of sale and purchase 
Sen-  Tork  contracts and the business done was therefore done in h ' e v  
York, not in Sort11 Carolina. 

"JIoreover, it is a generally acacepted principle that  'the test of the 
place of a contract is as to the place a t  which the last ,ict was done by 
either of the parties essential to a nleeting of minds. Until this act was 
done tllerc was no contract, and upon its being done a t  a giren place, 
the contract hecanie esistent a t  tlw place where the act Tias done. Until 
tllcn there was no contract.' Vhar ton  Conflict of L ~ n s  (3rd Ed.) ,  
scc. 422 ( a )  ; P. I. 7'. C o r p o r a f i o n  2%. S a n d e r s o n ,  43 Fed., 2d. 955." 
Brirldjl 1 % .  C'o~ttvzcrc.in1 C'rcdif  Cn., 200 N.  C'.. 511 (515 ). 
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Since the  Chopax Textile Conipang, Iiic., h a d  n o  property in, and  did 
n o  business i n  h 'or th Carolina, we hold tha t  his H o n o r  was correct when 
he adjudged t h a t  the  service upon T h a d  Eure ,  as  Secretary of State, as  
process agent, be stricken out. 

T h e  judgment of the Superior  Cour t  is 
Affirmed. 

ALEACE MARSH. BY HER NEST FRIENI), RUFUS W. REYKOLDS, v. TV. C .  
BTRD, IN~IVIDCALLY ~ n - n  TRADIXG as DASIEL TAXI SEIITICE C O N -  
PANP, AND IT'. 0 .  BUIE. 

(Filed 4 January, 1039.) 

1. Automobiles lZe, 18g-Failure to stop before entering through street 
intersection held to take case to jury on question of proxhnnte cause. 

Plaintiff's evidence tended to show that she was a passenger for hire in 
a t as i  operated by defendant, that defenda~it drove the taxi into n tlirougli 
street intersection, which mas partially obscured, nt a speed of thirty 
miles per hour in violation of a valid municipal ordinallce requiring 
vehicles to stop before entering the intcrscction from the side street, t l n t  
the intersection was plainly marked with several stop and danger signs, 
and that a car from the right tra7-ding along thc through street struck 
the tasi  on its right side not quite half-way across the intersection. result- 
ing in the injuries to plaintiff. Hcld:  The violation of the safety ortli- 
nance was iirgligcnce per sc', and the evidence of such ~iolat ion,  with 
other evidence in the casc, is sufficient to take the case to the jury, tllc 
question of proximate cause being for its dctermii~ation. 

2. Automobiles S 9c- 
The riolation of a statute or a town ordinance enacted for the safe use 

of the highways or streets is negligence p o -  sc. 

-APPEAL by plaintiff f r o m  Phillips, J., a t  -\ugust, 1935, Term,  of 
GUILFORD. Rercrsed. 

T h i s  action was brought f o r  the  recovery of damages f o r  a n  i n j u r y  
to  Aleace iKarsh, alleged to have been caused by the  negligence of t h r  
defendant i n  a n  automobile collision i n  the city of Greensboro. 

P r i o r  to  the t r i a l  a judgment of voluntary nonsuit was taken as  t o  
W. 0. Buie. 

-\fter proper identification and  rerificatioa, the  plaintiff introduced 
a n  ordinance of the city of Greensboro, with special attention to Article 
6, section 4, subdivision B, which reads as  fo l lo~vs :  

"A vehicle traveling on a n y  street hereinafter enunleratcd shall be 
brought to  a complete stop before entering or  crossing the intersection 
thereof with a n y  street as  hereafter  listed, to  ~ v i t  ( b )  -\rlington Street,  
at the intersection with E a s t  Lee Street." 
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The collision occurred a t  the intersection of Arlington and Eas t  Lee 
streets. -1leace Marsh, the plaintiff, testified that  she wris now twenty- 
one years old but was a minor ~ r h e n  the case was first s tarted;  that  she 
employed the defendant Byrd, n-ho operates the Daniel Taxi Service 
Company, to take her home. At  the time of the collision the taxicab 
was traveling south on Arlington Street and on the right-hand side. 
The cars collided on the right-hand side of Arlington S;reet, not quite 
half-way across its intersection with Eas t  Lee Street. .It the time of 
entering the intersection the Byrd car was traveling about thir ty miles 
an hour. 1Then the cars collided the right side of the taxi was struck 
by Sidney Herbin, who was operating the other car, traveling east along 
Lee Street. I t  knocked plaintiff u p  against the inside of the car and 
her chin was severely cut and her ear also. Plaintiff testified that  she 
was awfully sore; that  her clothing was soaked with bloo13; that  she did 
not know who took her to the hospital. There she wz,s treated, and 
later, when her ear started bleeding again, Dr.  Smith fixed it. She 
paid the taxi drirer  twenty-five cents for her fare. 

Slic further testified that  the driver of the taxi did not slow u p  when 
he entered the intersection. The Herbin car struck the side of Byrd's 
car, near the back, where plaintiff was sitting. 

3'. B. Noney, a traffic officer of the city, testified that  on the occasion 
of the wreck he was called to the intersection of Arlington and Eas t  
Lee streets to investigate the same, and found the defendant Byrd there 
when he arrived about ten o'clock in the day. H e  then described the 
position of the wrecked cars in the intersection. The Byrd car was 
headed south, slightly east a t  this point, and the Buie, x Herbin, car 
was headed northeast. The Byrd car was in the sou thea~ t  corner bf the 
intersection. The Buie car was damaged on the front mostly to the 
right. The width of the street traveling east on Eas t  Lee Street is 30 
feet, and after crossing Arlington Street i t  narrows to 27 feet. Arling- 
ton Street is 30 feet all the way through. There were signs a t  the inter- 
section; there was a danger reflector, red, marked "Danger," on Xrling- 
ton Street before entering Lee Street. The sign is four feet high. 
There is a large brick house on the southeast corner, and a two-story 
frame house on the southwest corner, and a two-story frame house on the 
northwest. On the northeast there is a one-story frame house. There 
is also a sign painted on Arlington Street. The sign is "STOP" and is 
approximately 4 feet across the body of the letters, and is about 7 feet 
high. I t  is put down in white letters on the pavement, about 15 feet 
back from the curb. The danger sign already referred to is on the right- 
hand side of the street; it is a red reflector with letters written over the 
top, "Danger." I t  is about 22 to 24 inches long, and is erected on a 
concrete base approximately 3 to 4 feet high. I t  is just over the curb 
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and sidewalk and is about S feet from the north curb line of Lee Street. 
The reflector points north on Arlington Street, so that  you would face 
i t  if you were traveling south on Arlington Street. As you approach 
this intersection you have to get as  close as 8 feet from the curb line in  
order to see 200 feet up  Lee Street. The intersection was obstructed 
on either side, so that  you could not see 200 feet down Lee Street until 
you were 8 feet from the intersection going south on Arlington. 

There mas evidence with regard to the nature and extent of plaintiff's 
injury and as to other features of the case. 

At  the conclusion of plaintiff's evidence the defendant moved for judg- 
ment of nonsuit, which was allowed, and plaintiff appealed. 

W .  H e n r y  H u n t e r  and J a m e s  E. Col trane for p l a i n t i f ,  appe l lan f .  
S a p p  & S a p p  for de fendan t ,  appellee. 

SEAWELL, J. The evidence taken in its most favorable light to the 
plaintiff-Smith v. Sink, 211 N. C., 725, 192 S. E., 108;  Il'oods c. 
Freeman ,  213 N .  C., 314--discloses that  the defendant, carrying plain- 
tiff as a passenger for hire in a taxicab, drove southward out of Arling- 
ton Street a t  its intersection with Eas t  Lee Street a t  thir ty miles an  
hour, disregarding the danger signs placed a t  the intersection of the 
streets, including the ' (STOP" sign written across Arlington Street in 
letters four feet across and seven feet high and a reflector sign three or 
four feet high to the right of the street with the word "DAXGER" 
appearing thereon. The view to the right, as well as in other directions 
on-Lee street ,  was partially obscured by the buildings around the inter- 
section and the building on the corner of the street to the driver's right. - - 
The taxicab was struck by a car coming from the driver's right, headed 
northeast. The driver ignored an ordinance of the city of Greensboro, 
which we think was enacted under a valid power, requiring a vehicle 
traveling on Arlington Street to be brought to a complete stop before 
crossing the intersection with East  Lee Street. 

u 

Violation of this town ordinance, enacted for the safe use of the 
streets, is evidence of negligence. Sebast ian v. .Motor Lines ,  213 N .  C., 
773. This evidence, with that  relating to proximate cause, was for the 
jury. Other evidence, which we do not consider i t  necessary to discuss 
formally, was sufficient to carry the case to the jury. 

The judgment of nonsuit is 
Reversed. 
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( Filed 4 January, 1939. ) 

Railroads a 0-Evidence of driver's contributory negliger~ce held to bar 
recovery by hhn for injuries iw!eived in crossing accidlmt. 

Uncontr:tdicted evidence that plaintiff saw the llentllight of clefendant's 
loconlotire as it npproached the croscing, inistool; it for ,lnotl~er automo- 
bile, and testimony by him that he nerertheless drore tl e automobile in 
front of the on-coming locomotire on a clear night, resulting in the injury 
in snit, i s  held to show contribntory negligence barring recorery as a 
matter of lam in plaintiff's failure to asct>rtain before driving on the 
(4ros~ing wl~etlier the headlight was that of a locomotive or a car, and 
tleft~ntlnnt's motion to nonsuit should hare been gmnted, eren conceding 
that there may hare been evidence of negligence on the mrt  of the rail- 
road company. 

-~FPE.IL by defendant from Hill, Special J u d g e ,  a t  September Term, 
1938. of GUILFORD. 

Civil action to recover damages for injuries to plaintiff and his auto- 
mobile alleged to have been caused by the negligence of the defendant. 

On Sunday night, 22 h'ovember, 1936, the plaintiff W. S. Smaim and 
H. R. Allred were riding around in plaintiff's Chevrolet sedan near 
Thomasville when they experienced some car trouble--"The muffler 
came loose, sounded like it had a cut-out." Plaintiff says he was "afraid 
to drive i t  on the road because the State patrolman might get us because 
it made such a noise." They started across the railroad in search of a 
meclianic and were struck by defendant's t rain a t  Cedar Lodge Crossing 
between Thoniasville a i d  Denton. 

There is evidence that  plaintiff's view was obstructed by a barn or 
fertilizer warellouse near the crossing. Plaintiff testifies that  lie saw 
tlle headlight of the engine before reaching the barn, but as he "did not 
hear any whistle" he "figured tha t  there v7as another car coming down 
the dirt road." H e  further says: "I knew the road all right. . . . 
I had been across the railroad track before. . . . I: was driving. 
. . . I had nothing to drink before tlle accident except one bottle of 
beer. . . . There was no sign, no whistle, no bell. . . . I looked 
to see if the train was coming. I was driving about 10 3r 15 miles a n  
hour ~ r h e n  the train hit me. . . . The wreck occurred a t  approxi- 
mately 11 :30 p.m." 

13. R. ,Illred testifies: "I had nothing to drink that  night except a 
bottle of beer. . . . I drove some and Smaim some. . . . He 
was driving a t  the time of the accident. . . . I wouldn't say I was 
and I wouldn't say I wasn't sitting under the steering v-heel after the 
accident." 
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Four  ~ ~ i t n e s s e s  for the defendant teqtify that  -~ l l r ed  way sitting under 
the steering nheel and Swain1 a t  his right on the off-peat when they 
17 ere talien from thc automobile follon ing the accident. The defendant's 
evidence also tends to shov thc train was running on schedule time and 
reached Cedar Lodge Crossing a t  1 2  :40 a.m., 23 Korember. The liead- 
light of the engine v a s  in general and approved 11.e. I t  was lighted. 
The crosqing cignal n n i  g i ~ e n .  There nere  "Railroad" hignr 011 the 
highway. The night n as clear. 

Plaintiff m s  takrn to the hospital hut released before morning. H e  
lost no wagcs on account of his injuries, nhich  werc not permanent. 

TT. G. Ryerly. a police officer, testifies: "I went to the hospital and 
noticecl Sn-aim'.: condition. H e  as xell under the influence of intosi- 
cants. I iniclled it on his breath. I I i s  general reputation is bad for 
drinking." 

-111 empty half-pint bottle which contained the odor of alcollol n a s  
found in plaintiff's car after the accident. 

Thc jury returned a verdict in favor of the plaintiff, assessing his 
personal injuries a t  $300 and damages to his car a t  $250. Prom 
judgment thereon, the defendant appealq. relying principally upon its 
exception to the court's refusal to disniiv the action as in caqe of nonsuit. 

Silas B. C'ccncy and  W n l s e r  & W ~ i g l ~ t  f o r  p l n i n f i f ,  nppel lee .  
Lozlelace LP. A i r k m a n  for d r f e n d a n f ,  appel lant .  

S T A ~  Y, ('. J. This is a case of sharp contradictions. The parties do 
not agree (1) as to when or how the plaintiff's automobile reached 
Cedar Lodge Crossing; ( 2 )  whether the plaintiff or his companion was 
driving it at the time; ( 3 )  whether they m r c  drunk or sober; and, (4) 
whether they heard or could have heard the wl~istlc signal of the locomo- 
tive. Johnson  2. .  R. R., an te ,  484. 

Conceding, n-ithout deciding, that  there may he evidence of negligence 
on the part of the defendant, it  is also in eridence, ni thout contradiction, 
that  plaintiff saw the headlight of the locon~otive as it approached the 
crossing, and he says he "figured that there was another car coming 
down the dirt road." TITc think i t  must he held as a matter of lam that 
one x h o  knoningly drives an autonlobile upon a railroad crossing in the 
clear nighttime inmediately in front  of an on-coming locomoti~e with 
its headlight .shining, which he sees, and does not take the precaution to 
ascertain whether it is the headlight of a locomotive on the track or an  
automobile on a dirt road, falls short of the requirement of a reasonably 
prudent man. Such, in effect, was the holding in B o l f o n  T .  R. I?., 18s  
N. C., 277,  124 S. E.. 307. This bars a recovery. Roysier  1 . .  R. R., 
147 S. C.. 347. 61 S. E., 179;  Coley z.. 13. I?., 213 S. C., 213, 195 S. E., 
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392; Harrison v. R. R., 194 N. C., 656, 140 S. E., 598; Coleman 21. 

R. R., 153 S. C., 322, 69 S. E., 251. See Meacham r.  R. R., 213 
N. C., 609. 

The case of Preddy v. Britf, 212 S. C., 719, 194 S. E., 494, is dis- 
tinguishable by reason of a different fact situation. So, also, are the 
cases cited by the plaintiff. 

On the record, i t  would seem that  the exception to the court's refusal 
to disnliss the action as in case of nonsuit is well taken. 

Reversed. 

KATHAN GILMORE v, IMPERIAL LIFE INSURANCE COMPANY. 

(Filed 4 January, 1939.) 

1. Insurance 8 3 8 -  
Injury sustained when insured mas run over by a passenger train held 

not covered by provision of accident policy providing indemnity for injn- 
ries sustained by accident while insured is traveling in a railroad pas- 
senger car as a passenger therein. 

2. Appeal and Error § 1% 
There is no authority for granting an appeal in fornw pauperis  with- 

out proper. supporting affidavit, and an affidavit which fails to aver that 
appellant is advised by counsel learned in the law that there is error of 
law in the judgment appealed from, is fatally defective. C. S., 649. 

3. Appeal and Error Sla- 
The affidavit required in pauper appeals is jurisdictional, and when the 

affidavit is fatally defective the Supreme Court acquires no jurisdiction 
and the appeal must be dismissed. 

APPEAL by plaintiff from Sinclair, J., a t  September Term, 1938, of 
CUXBERLAND. 

Civil action to recover on a policy of accident insurance. 
The policy in suit provides for indemnity in a number of instances 

and in case of insured's death by accident resulting from collision with 
or acciclent to "any railroad passenger car, . . . pro7:ided said pas- 
senger car . . . is being operated or driven, a t  the time by one 
regularly enlployed for that purpose, and inside of which the insured is 
legally traveling . . . as passenger." 

The plaintiff was run  over and seriously injured by a train of the 
Southern Railway System in the city of High Point  on the night of 
24 April, 1938, his right arm being severed above the wi-ist. Plaintiff 
was not a passenger on the train a t  the time. 
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The trial court, being of opinion that  plaintiff's injury was not cov- 
ered by the term< of the policy in suit, entered judgment of nonsuit, 
from which the plaintiff appeals, assigning error. 

J o h n  H.  Cook for plaint i f f ,  appel lant .  
Bul lard R. Bzrllard for de fendan t ,  appellee. 

S T A C ~ ,  C. J. The interpretation of the policy in suit, as announced 
in the court below, that  plaintiff's injury is not within its terms, finds 
support in the following cases: 1Vhitaker v. I n s .  C'o., 213 N. (3.) 376, 
196 S. E., 328; H e a d e n  zl. Ins. Co., 206 N. C., 860, 175 S. E., 282; 
Gilmore 2.. I n s .  C'o., 199 N. C., 632, 155 S. E., 565; Jo l l ey  v. I n s .  Co., 
199 S. C., 269, 184 S. E., 400; R. R. v. Casua l t y  Go., 145 N. C., 114, 
58 S. E., 906. The nonsuit would seem to be correct. 

But  for another reason, the appeal must be dismissed. The Court is 
without jurisdiction to entertain it. The attempted appeal is i n  f o r m n  
p a u p w i s ,  and the supporting affidavit is defective, in that, it  does not 
contain the averment, required by C. S., 649, that  appellant '(is advised 
by counsel learned in the law that  there is error of law in the decision 
of the Superior Court in said action." This is a jurisdictional require- 
ment. Lzipton v. H a w k i n s ,  210 N .  C., 658, 188 S. E., 110;  Powel l  v. 
iMoore, 204 N. C., 654, 169 S. E., 281; H a n n a  v. T i m b e r l a k e ,  203 N.  C., 
556, 166 S. E., 733; X c I n t i r e  v. M c I n f i r e ,  ibid. ,  631, 166 S.  E., 732; 
R i g g a n  c. Harr i son ,  ibid., 191, 165 S .  E., 358; H o n e y c u f f  v. Tl'afkins,  
151 N .  C., 652, 65 S. E., 762. 

There is no authority for granting an  appeal in forma pauperis mith- 
out proper, supporting affidavit. L u p f o n  c. H a w k i n s ,  supra. 

Appeal dismissed. 

STATE v. FRAKK CLEGG. 

(Filed 4 January, 1939.) 

1. Assault § 8: Constitutional Law 3 26- 
A charge of assault with a deadly weapon xith intent to kill, resulting 

in ~erious injury, is a charge of a felony, C. S., 4214, and defendant may 
not be put to answer thereon but by indictment. Art. I, sec. 12. 

2. Constitutional Law § 26: Indictment 8 1 5 -  
A warrant may not be amended so as to charge a different offense, and 

when a defendant is charged in a warrant with a felony, the Superior 
Court may not permit an amendment to the warrant so as to charge a 
misdemeanor, and put defendant to trial thereon over his objection with- 
out a bill of indictment, or waiver of bill for a misdemeanor. 
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APPEAL by defendant from 1T7illiams, .I., at  October-Novernber Term, 
1938, of LEE. Er ro r  and renlanded. 

The defendant was arrested upon a warrant  issued from the county 
court of Lee County, charging that  he "did unlawfully and willfully and 
feloniously assault Simon Steele with a deadly weapon, to ~i-it,  a knife, 
inflicting serious damage, with intent to kill the said Simon Steele, 
against the form of the statute in such cases made and provided." Plea, 
not guilty. 

111 tlie colinty court the only entry was "Court adjudges defendant 
guilty of assault wit11 deadly v7eapon, inflicting serious tlamage." Sen- 
tence of 60 days on the roads ~i-as imposed. Defendant appealed to the 
Superior Court. 

111 tllc Superior Court the defenclalit was tried on the original warrant  
and without a bill of indictnlent. After the jury was iim~aneled defend- 
ant moved to dismiss the warrant  and quash the proceedings because the 
warrant  charged a felony and no bill of iiltlietment had been returned 

L 

by tlie grand jurg. Pending the motion, the court, o w r  objection by 
the defendant, permitted the solicitor to amend the warrant  by striking 
out tlit. words "feloniously" and "with intent to kill the said Simon 
Steele," and thereupon denied defendant's motion, to which he excepted. 
There was verdict of guilty of assault with deadly ~i-eapon, and from 
judgment imposing sentence of iniprisonment from sixteen to tweiitg- 
four nlontlis defendant appealed to the Supreme Court. 

D m m ~ ,  J. Since the  arrant charged the commission of a felony 
under the statute (C.  S., 4214), the defendant could not be put to 
answer but by indictment. Constitution, Art. I, see. 1 2 ;  S. v. Hynzan, 
16-2 N. C., 411, $9 S. E., 28-2; S. 2.. Rcczc'ls, 203 N. C., 436, 166  S. E., 
332, ,I similar question to the one raised by this appeal was recently 
considered by this Court in 8. 7%. Sn?ldcrso, t ,  213 N. C., 381, 196  S. E., 
324. 111 that  case the x7arrant issued by the county court, charging the 
cfcfeada~~t with "operating a wliislicy still," was there amended to read 
"this bcing a second oflense for manufacturing whiskey," a felony under 
the statute (C. S., 3400). On this warrant preliminary hearing was 
ri-aired and the defendant bound oi-er to tlw Superior Court. I n  the 
Superior Court, a t  October Term, 1036, bill of illdictnlent was returned, 
and a t  J anua ry  Term, 1937, "no l .  pros." was entered by the solicitor, 
and the cause rcinandetl to the county court for trial upon the warrant. 
Thereafter the defendant was tried in the coulitg court on tlie TI-arrant, 
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and f r o m  conriction and sentence appealed to  the Superior  Court.  I n  
the Superior  Court ,  over objection, defendant was tried on the  n-arrant, 
convicted and  sentericwl. 011 his appeal to  this  Court ,  i t  was said, 
Sfrtcy, C. b., spcaking for  tlic C o u r t :  "The defendant ha* been tried 
upon a war ran t  charging h im nit11 a felony. . . . F o r  this offense 
t r ia l  m a y  he had  only upon a bill of indictment found by a g rand  jnry." 

I n  the case a t  bar ,  a f te r  this  defendant had  beer1 p u t  to t r ia l  i n  t h e  
Superior  Court  on tlle original w a r r a n t  without a bill of indictment and  
over liiq objection, the solicitor was permitted to  amend the n a r r a n t  by 
striking therefrom the word, i n  nl i ich the charge of felony under the 
s tatutc  n e r e  contained, tliercby chaagiiig the  offcnie cliarged f r o m  a 
felony to a misdemeanor. Tliere n as n o  n a i v e r  by defe~ictaiit of bill f o r  
a misden~eanor.  TTliile amcndmcnts to process and  pleading. under our  
procedure, i n  both civil and cr iminal  causes, a r e  lihcrally allov ed (C. S., 
547;  C. S.. 1 5 0 0 ;  Rule 1"). this does not imply t h a t  the  court has  paver 
to change the  na ture  of tlw offe~lqc iritcndcd to bc charged so a i  to c11nrg.e 
a different ofi'eaie in  substance f r o m  tha t  a t  first intended. S. c .  
I'ntighcrn, 9 1  K. C., 532 ;  9. 1 % .  C'rooX,, 91 N .  C., 536;  S. r.. S o r m o ~ r ,  110  
N. C.. 48.2, 1 4  S. E.. 9 6 s :  S. r .  lTrcr.nzr~ccg, 116 S. C., 1061, 21  S .  E., 
683;  S. c. l 'crylor, 118 S. C., 126-3, 2 1  S. E., 526;  S. c. J ~ ~ l r i c h . ,  202 
S. C., 6SS. 163  S. E., 803. "Al ~ i a r r a l i t  cannot be anienclecl so a i  to  
charge a different offense." 5'. I.. GOIF, 205 S. C., 515 (550) ,  172 
S. E.. 407. 

Nei ther  of tlie cases cited by  the  S ta te  sustains tlie action of the court  
below i n  permit t ing the an icndn~ents  objected to. I n  S. 1 . Dtr r i s ,  111 
N. C., 729, 1 6  S. E., 540, the -\r:rrl.ant charged a n  offen.e cognizable 
botli under  n torrn ordinance rind a S tn tc  statute, and  it  I ra\  l ~ e l d  per- 
n~issible  to  t r y  defendant fo r  ~ i o l a t i o n  of the S ta te  law. and  to t rea t  the 
cliarge of 7 iolation of the torr 11 ordinance (alleged to be roi t l )  as sur-  
plusage. I n  S .  c. I'ol/flrre\\, 174  5. C., SO9 ( I D l i ) ,  93 S .  E.. 919, the  
n a r r a l i t  cl~argccl t l ~ p  d ~ f c n t l a n t  nit11 engaging i n  tlle sale of spirituous 
liquors, nit11 po>scssiol~ of s~ ic l l  l iquors f o r  the purpose of sale, and v i t h  
recei1)t a t  one t ime of inore t h a n  one qiiart of ~ i l ~ i , k e y .  The  liaitle of 
the defendant did not appear  i n  the a f f i d a ~ i t  but  did appear  i n  the  
war ran t .  , \n~endnient.  n e l e  perinittcd i n  the  Superior  Court  to  add 
counts to thc n a r r a n t  charging sale to  part icular  p e r w i s  oil certain 
date:. T h e  same c o n r v  n as p u r ~ u e t l  i n  h". 1 % .  IIolf, 195 s. C., 240, 1 4 1  
S. E., 555. 

I n  S. c .  -ll111\, 181  S. C., 530, 106 S. E., 677. r i l l  be found citation 
of numerous ~ a s e q  relating to  t l ~ c  p o v e r  of the  Superior  Cour t  to permit  
amendments of warrants .  S o n e  of t l m c  cases, ho\rever, m a y  be held 
to  authorize the judge of the Superior  Court  to permit,  over tlicx objec- 
tion of the defendant, a n  amendment to a n.arrant charging a felony so 
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as to change the offense to a misdemeanor, and put the defendant to 
trial without a bill of indictment, or w a i ~ e r  of bill for a misdemeanor. 

The defendant's objection to the amending of the warrant  as per- 
mitted in this case seems to have been well taken, and the court below 
was in error i11 ruling the defendant to trial without a bill of indictment 
duly found. The cause is remanded with directions that  the verdict and 
judgnleiit be set aside, and that  upon the warrant  issue3 the defendant 
be held under bond pending action by the grand jury, or until the case 
is disposed of according to law. 

Er ro r  and remanded. 

W. P .  IIAIRSTON v. I iESWICIi  CORPOR.Vl'IOS, 11-iRYI,ASD CASUALTY 
COJIPAST AN) RECOXSTRUCTIOS FIN-INCE CORI'ORATION, A N D  

CESTRAI, I N V E S T M E S T  CORPORATIOX (ORIGIXAL PARTIES DEFEND- 
 AS^) : ASD CAROLINA BOND CORPORATION (AIIDITIOSAL PARTY 
DEFESDAXT). 

(Filed 4 January, 1030.) 

3Iortgages 8 Sod-Mortgagor seeking to restrain foreclosure on ground of 
usury nlust Arst tender amount legally due. 

The cq~~itable maxim that "IIc 1v11o scelis equity rnust do equity" 
requires that n mortgagor claiming that the mortgage dett is tainted with 
nsnry, and  seeking to restrnin foreclosure until the debt may be stripped 
of its usury, must first tender the amount legally due uccording to his 
own coutentions, and a mere averment that he is ready, able and willing 
to pay the nmonnt legally due is insufficient. 

APPI:AL by defendants from Phillips, J., at  November Term, 1938, of 
FOR~YTII.  Reversed. 

Plaintiff brought this action in the county court of E'orsyth County 
to restrain the defendants from foreclosing a deed of trust executed to 
secure an  indebtedness of the plaintiff to the Carolina Mortgage Com- 
pany until such time as the aniouiit legally owed by the plaintiff could 
be ascertained. 

The plaintiff complained that he had executed to the Carolina Xor t -  
gage Company mortgages securing loans aggregating about $11,000 in 
principal money, and that  by retention of principal money, under guise 
of various fees, charges, 2nd bonuses, grossly usurious interest charges 
mere exacted from plaintiff, and that  represmtatires of the mortgagees 
falsely represented to the plaintiff that  he owed a balance of $6,450 on 
account of said loan;  that plaintiff. in order to save his ~Iroperties from 
sacrificc, procured a loan from the Building and Loan ,l.ssociation and 
paid to the Carolina Nortgage Company the sum of $5,500, and executed 
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and delivered to it his promissory note for $950.00, secured by a deed 
of trust on real property in Winston-Salem, in full settlement of the 
amount demanded by the Mortgage Company. The plaintiff recites that  
he had no knowledge of the grossly usurious interest and charges that  
had been reserved by the Mortgage Company until the execution and 
delivery of the note; that  an  audit of the account involved in the loan 
disclosed that  plaintiff owed the Mortgage Company only $5,787.52 a t  
the time he paid the sum of $5,500 and, therefore, the plaintiff owed 
now only the sum of $257.50 instead of the $950.00 evidenced by the 
promissory note which he made and delivered to the defendants. Plain- 
tiff further alleges that  the defendants have threatened to foreclose the 
deed of trust securing the $950.00, including usury, with interest thereon 
a t  six per cent, and demands that  defendants be restrained from such 
foreclosure. 

Upon the hearing in the county court, the injunction was continued 
to the hearing, and a complaint setting up substantially the cause of 
action above set out was filed and answer was made by the defendants 
denying the material allegations thereof. 

The matter was further heard in the county court, upon a notice to 
the defendants to show cause why the restraining order should not be 
continued to the final hearing, and a t  the 14  November, 1938, Term of 
the said county court the injunction mas continued until the hearing of 
the issues arising on the pleadings. 

From this order of the county court the defendants appealed to the 
Superior Court, and the matter was there heard by Judge Phillips, who 
affirmed the order of the county court, and the defendants appealed. 

I n g l e ,  Rzlclser d I n g l e  for  p l a i n t i f f ,  appel lee .  
S T T .  G. X o r d e c n i  nnd  R a t c l i f f ,  H u d s o n  d Perre l l  for  de f endan t s ,  ap -  

pellants.  

SEAWELL, J. One of the best known and most often reiterated 
maxims of equity i s :  "He ~ v h o  seeks equity must do equity." I t  is a 
mandatory application of the "Golden Rule" in the field of lan- admin- 
istration, and has been said to express the fundanlental principle of 
equity jurisprudence. I11 the application of the underlying principle 
to this case it means that  the plaintiff, who has pleaded u w r y  in his 
debt to the defendants and has asked the court to enjoin the foreclosure 
of the mortgage securing the indebtedness until that  debt may be stripped 
of its usury, n-~ust first tender to the defendants the amount legally due 
then1 before he can obtain the equitable relief demanded. B u c h a n a n  
v. X o r t g a g e  ( lo . ,  213 K. C., 247, 105 S. E., 757; ST7ilson c. T r u s t  Co., 
200 S. C., 788, 158 S. E., 479;  J l o r f g n y e  C'orp. v. ST'ilson, 205 S.  C., 
493, 171 S. E., 783. 
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I n  this  case plaintiff merely avers t h a t  he is ready, willing, and  able 
to  pay the defendantq the amount  legally due, bu t  makes n o  tender. 

Tlle c a w  is so thoroughly covered by the opinion i n  Buchanan c. 
X o r f g a g e  C'o., s u p r a ,  and cases there cited, tliat we deem fur ther  analysis 
and citation supererogatory. 

T h e  judgment is 
Rerersetl. 

- 

W. B. CAXIPBELL \\71LJIIKGTOS SAVINGS 8: T R U S T  COJIPAST,  
EXECUTORS OF J. 0. R E I L L T ;  L O S D O N  ASSURASCE CORPORATIOX, 
TEIE CAROL1X.i I K S U R A S C E  COJIPAST,  AMERICAV EAGLE F I R E  
I S S U R A S C E  COJIPAXP,  HASOT'ER F I R E  I S S U R A X C E  COJIPAST.  
C O S S E C T I C U T  F I R E  I N S U R A S C E  C O J I P A S T  A N D  F I R E J I E S ' S  
F I ' S D  I S S U R A X C E  COMPANY, Y. P E O P L E S  SAVINGS B A S K  8: 
T R U S T  COJIPANT. 

(Filed 4 January, 1039.) 
1. Trial § l+ 

The compcte~~cy mlcl admissibility of the evidence is for tlie court to 
determine; the weight of the testimony ant1 the crctlihili~ y of the witiiess 
is for the jury. 

2. Pleadings § B+Judg~nent on the plcwlings may not be 1,endered when 
material allegations are denied on information and belief. 

7Vlicn the facts arc ntlmittctl, jndginc~~t  may be rendered thereon by 
the court without tlie intervention of a jnry, bnt when ,defendant denies 
the right of plaintiff to recorer, jntlgmcnt 011 the pleadings may not be 
rendered ill favor of plaintiff, mid denial of material allegations of tlie 
colaplaint upon information and belief is sufficient denial to put plaintiff 
to proof. 

3. Jury § 3: Trial 2-Case must be submitted to the jury even though 
plaintiff's evidence is sufficient to warrant diwcted verdict. 

TVlien defendant denies material allegations of the cornplaint upon 
infor~iintion and belief, in the 1:lugnagc of C. S.. 510. jurlgment may not 
be rc~itlcretl in plnintift"~ favor witliont the in tc r~rn t ion  of a jnry, even 
concctling plnintiff's c~ idcnce  i\ +nfficitmt to warrant a tlirectctl verdict. 
the weight of tlic tchtiinony and the cretlibility of the wilnwses being for 
the tleterminntion of tlie j111.y. 

4. Evidence 30- 
A carbon copy of an nllcgctl :rgrecniollt offered as  ;I cltlplicnte original. 

witliont proper identification, and withont atlctll~:~tc es1)lnnntion of tlic 
fnilurc to protlncc the original, is ]lot prol)crly in ~v i t l c i i~e .  

3. Pleadings 8 5- 
Allegntions in the answer tliat tlcfentlant "denies that it has any k110~1- 

ctlgc or information thereof snffic*icnt to form n belief" is not an  admis- 
\iou of the facts allcgctl in the complaint, 1 ) ~ t  1)ntu plaintiff to proof. 
C. S., 510. 

6. J u q  § 3- 
The right to trial by jnry is n substantial right. 
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CAW>BELL C. TRUST CO. 

APPEAL by defendant from Crann lc r ,  J . ,  at  April Term, 1935, of 
SEW HANOPER. New trial. 

Ciri l  action instituted by plaintiffs, insurance companies, against the 
defendant to recover deposit balance in the defendant hank in the name 
of "J. 0. Reilly, i i~ su ra i~ce  account." The plaintiffs, executors of J. 0. 
Reilly, admit they hare  no interest in said account. 

The plaintiffs, insurance companies, hereinafter referred to as plain- 
tiffs, offered evidence tending to show that J. 0. Reilly was their agent 
in Tilmington,  N. C. ; that his accounts with the plaintiffs became in- 
rolred and as a eonrcquellcc thereof the plaintiffs required him to deposit 
all premiums collected in hank in a ,ieparntc account, and that he was 
not permitted to withdraw therefrom any amount except by remittance 
to plaintiffs, other than a stipulated sum for expenses and hi.; commis- 
sions; that  thereafter premiums collected were deposited in tllc desig- 
nated account; that  there is now a balance in said account of $287.81; 
a i d  that  the defendant bank had appropriated said balance and applied 
the same to the personal indebtedness of J .  0. Reilly, deceased. 

-It the concluiion of the plaintiffs' eridence defendant announced it 
nould offer no testimony and tenderetl an issue to he submitted to the 
jury. The court declined to submit the iwuc tendered, and, on motion 
of plaintiffs, entered judgment for plaintiffs in the amount of said 
deposit, with interest and costs. The defendant excepted and appealed. 

E. li. Br?jcrn for  p ln in t i f f s ,  appel lees .  
C'nrr, J a m e s  6. LeGrcrizd for  d e f e n d a ~ ~ f ,  appcllnrrt. 

BAHNHILL, .J. I t  is we11 establish~d in this juri~diet ion that the com- 
petency and admissibility of the evidence is for the court to determine, 
and that  tlie ~ re igh t  of the testimony arid the credibility of the witnesses 
is for  the jury. TTlleil the facts are admitted judgment may be ren- 
dered thereon by the court without the intervc~ltion of a jury. Khen,  
hon-erer, the credibility of tlie vitnesses and the weight and sufficiency 
of the eridence is ellallellgcd by denial or by conflicting testimony the 
cause must be suhnlitted to a jury. I f  the defendant denies the right of 
the plaintiffs to recover, the ericlence must bo submitted to a jury even 
though it is of sucll nature as to ~ m r r a n t  a directed verdict. JT'oodlnnd 
2 % .  S o u t h g n f e ,  186 N .  C., 116, 118 S. E., 89s; Rnnk 1 % .  S f o n e ,  213 S.  C., 
505 ; X c C u l l e r s  7 ) .  J o ~ l e s ,  ~ r z f e ,  464. 

Only a carbon copy of the alleged m i t t e n  contract betreen tlip plain- 
tiffs and J. 0. Reilly TI-as before tho court and jury. This carbon copy 
was offcred nitllout proper identification as a duplicate original and 
~vithout adtlquatc explanation of the failure of the plaintiffs to produce 
the original. I t  n-as not l ~ r o p e r l ~  ill el-idence. The other evidence of 



682 I N  T H E  SUPREME COURT. [214 

the plaintiffs tending to establish their cause of action consisted largely 
of the testimony of witnesses and of facts and circumstances testified 
to by them. I f  it  be conceded that  this evidence, if believed, mould 
warrant  but one reasonable inference, this did not deprive the defendant 
of its right to have the credibility of such evidence deti2rmined by the 
jury under proper instructions. TVoodland v. Southgat? ,  supra;  B o n k  
v. Stone ,  supra. 

I t  is apparent that  the court below was led to withdraw the case from 
the jury and to sign judgment for the plaintiffs upon the apprehension 
that  his ruling that  the defendant's answer did not deny the allegations 
contained in the second, fourth, fifth, sixth, seventh, eighth, eleventh 
and twelfth paragraphs of plaintiffs' complaint mas corrwt. I n  answer 
to each of these paragraphs the defendant alleged: "This defendant 
denies that  it has any knowledge or information thereof sufficient to 
form a belief." This answer is in exact accord with the pertinent 
statute. C. S., 519. B a n k  c. C h a d o t f e ,  75 N.  C., 4-5; Brinson  v. 
Morris ,  192 S. C., 214, 134 S. E., 453. Therefore, the facts alleged by 
the plaintiffs are not admitted, but, on the other hand, the defendant has 
adequately raised the issue as to the w i g h t  of the evidence and the credi- 
l d i t y  of the witnesses. 

On this record i t  was error for the court to render judgment in favor 
of the plaintiffs without first having submitted the evidence to a jury 
upon appropriate issues. The  failure to submit the cause to a jury 
deprived the defendants of a substantial right. B a n k  c. ,Stone, supra. 

As the case must be remanded for a new-trial we hare  .refrained, in so 
f a r  as possible, from discussing the evidence in the case. 

Xew trial. 

STATE v, ROBERT WILLIAMS, ALIAS ROBERT hlcNAIR. 

(Filed 4 January, 1939.) 

1. Criminal Lam 3 5Bc-Peremptory instruction held for error, defendant 
not having admitted hc committed the crime charged. 

Under his plea of "not guilty," defendant interposed the defense that 
if the crime were committed a t  all, it was committed by some person 
other thaii defendant, and the defense that i f  committed by defendant he 
was insane a t  the time. Defendant introduced evidence of insanity. 
Held: The introduction of eritlrnce of insanity did not ldmit the truth 
of the State's evidence on the question of identity, ant1 a peremptory 
instruction to the effect that the jury should find defendant guilty unless 
the7 accepted his plea of insanity is error. 
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2. Criminal Law § 17-Plea of "not guilty" held to put in issue question 
of identity as well as that of insanity. 

Defendant pleaded "not guilty" and contended that if the crime were 
committed a t  all, it was committed by some person other than defendant, 
and that if committed by defendant he was insane a t  the time. Held: 
The plea put in issue the questiou of identity as well as that of sanity, 
and the introduction of evidence of insanity by defendant is not an admis- 
sion of the truth of the Stnte's evidence. 

3. Criminal Law § 52c- 

The trial court may no1 direct a verdict for the prosecution in a crim- 
inal action when there is 110 admission or presumption calling for espla- 
nation or reply on the part of the defendant. 

APPEAL by defendant from Sinclair, J., a t  August Term, 1938, of 
CUMBERLAND. 

Criminal prosecution tried upon indictment charging the defendant 
with rape. 

The defense interposed under a plea of "not guilty" was, first, that  if 
the crime were committed a t  all, i t  was committed by some one other 
than the defendant, and, second, if committed by the defendant, he was 
insane a t  the time. 

Verdict: "Guilty of rape in the manner and form as charged in the 
bill of indictment." 

Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

Attorney-General Mclllullan and Assistant Aiiorneys-General Brufon 
and Tt'ettach for the State. 

John 11. Cook and Harry Binder Stein for the defendant. 

S T A ~ ,  C. J. The following excerpt taken from the charge forms the 
basis of one of the defendant's exceptive assignments of error : 

'(As I told you, gentlemen of the jury, it  is your duty to convict this 
man either of rape or of assault with intent to commit rape, as you find 
the facts to be from the evidence and under the charge of the court, 
unless you find from the evidence that he did not have sufficient mental 
capacity to know the difference between right and wrong a t  the time of 
the alleged assault. I f  you find a t  that  time he did not know the differ- 
ence between right and wrong, you would return a verdict of (not 
guilty.' " 

The jury had been recalled for further instructions and this was the 
court's final charge. I t  is peremptory in character. I t  seems that  the 
exception is well taken. 8. v. Lawson, 209 S. C., 59, 182 S. E., 692; 
S. v. Singleton, 183 N.  C., 738, 110 S. E., 846. 
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I t  is true, the  clefendant offered evidence of his insar i ty ,  but  he did 
not admi t  the t r u t h  of the  State'. evidence. 111. plea of "not guilty" 
pu t  a t  issue the question of ident i ty  as  well as tha t  of tlw coin~nission of 
the crime. 

I t  is held f o r  l aw with us t h a t  tlie t r ia l  court inny not direct a ~ e r d i c t  
f o r  the prosecution i n  a criininal action, wl-wre there is  110 admission or 
presumption calling f o r  explanation or  reply on the part of the  defend- 
ant .  8. 2%. Ellis, 210 S. C., 166, 155 S. E., 663;  S. 1 % .  ]T i l l ,  141 S. C., 
769, 53 S. E., 311;  8. 7'. Riley, 1 1 3  K. C., 6-1-3, 1 8  S. E., 168. 

F o r  e r ror  i n  the  charge, as indicated, a uew tr ia l  mist be awarded. 
I t  is so ordered. 

N e w  trial.  

(Filed 4 January. 1030.) 

1. Executors and Administrators R 10:  Courts 9 Zc-U~iclidlenged ruling 
that clerk was without jurisdiction held to terminate proceeding. 

The clerk :~ppointed a referre to hear c.laims against the estate of a 
deceased under C. S ,  00, xnd thereafter approved t11v report of the 
rcfcree. On appc:ll, the Superior Court ruled tha t  the clerk 11nd no 
:~~lt t ior i ty  in the premises. Hcltl: The unchallenqed rnling rncatetl the 
supposed reference, and ended the matter, mid the fllrt11c.r ruling of the 
court that the referee's report n n s  binding on otlirr g r o ~ ~ n d s  is a ~lnl l i t?  
~ l o t \ ~ . i t l ~ ~ t : l ~ i t l i ~ ~ g  the broad jurivlictiol, of thr  Superior Cclirt under ('. S , 
637. 

2. Esecutors and Administrators 9 10- 

L)rcc~~scd's IT-idow filed claims with herself as  :~thninis tr ;~tr is  of the 
wta te, wliicll claims she denied 11s atl~ninistratris solely a s  n matter of 
1)ropriety. H~7tl: S o  proper pretlicnte for the detcrminafion of the clninis 
was laid. 

I PEAL by Lil l ian B. S h u t t  f r o m  Phillips, J., a t  J u n e  Terrn, 1938, of 
FORSTTH. 

Proceeding to determine val idi ty  of claims against  the  estate of 
H e n r y  D. Shut t ,  deceased. 

Li l l ian B. Shut t ,  v i d o w  of H c n r y  D. Shut t ,  deceased, filed three 
claims with herself as administratr ix  of h w  husband's e..tate, which i n  
her  representative capacity she did not cart> to  accept ;  wherefore, as  
administratr ix ,  she petitioned tllc clerk of the Superior  Cour t  to appoint  
a referee to  hear  the merits of the claimi and to rep0. t  his findings 
together with his conclu~ion.  of l aw to the clerk. T h i s  was done. 
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The referee heard tlle claimant. contesting heirs, and the administra- 
trix. and reported his f i n d ~ n ~ -  of fact together with his  conclusion^ of 
law to the clerk. Claimant filctl exeptioiis thereto. 

The clerk ruled that tlle proceeding n a s  under C. S.. '39, and as the 
"findings of tlle arbitrator hare  not been impeached for fraud or eollu- 
sion," the report of the referee v a s  approved. 

From this judgn~ent, the clainiant appealed to the Superior Court. 
The judge held tliat tlic clerk was without jurisdiction to appoint a 

referee under C. S.. 99, but that  the conduct of the r la in~ant ,  as indi- 
vidual and atlministratrix, arnountecl to an agreement to arbitrate the 
matter, vhich  had not beell impeached for fraud or collusion, and tlie 
report of the referee was therefore hillding. 

Claimant appeals, assigning errors. 

I n g l c ,  Xuc l i e r  d I n g l e  for  n p p e l l a n t .  
P a r r i s h  (e. D e a l  f o r  appe l lees .  

STACT. C. J. The proceeding has a t  least tlie ~ n c r i t  of novelty. The 
clerk thought he was acting under C. S., 99. The judge held that the 
clerk had no anthority in the premises, if indeed tlie proceeding Inax 
properly be stjled a jldicial one, nllich rliay he doubted. Tlii5 ruling, 
which 1s unchallenged, vacated the sul)~)oietl reference and 1)ut an end 
to the matter, notwithatanding the broad jurisdiction of the Supcrior 
Court under ('. S., 637. The ad~uinis t ra t r i s  esprcsqed no doubt as to 
the justneqs of the claims presented, but ~ i i n p l y  wit1 as a matter of pro- 
priet- qhe n a s  in 110 position to admit t l ~ e n ~ .  This falls &ort of a 
proper predicate for the determination of the claimr. 

nTe n ere inforined oil tlic arglimeat tliat claimant has lately reiigned 
as adin in i~t ra t r i s  of her husband's estate and that another has been 
appointed in her stead. The new r e p r e w l t a t i ~ e  has not been made a 
party to this proceeding. K o  doubt the matter will non be adjusted in 
some approred way. 

Proceeding divniised. 

(Filed 4 January, 1939.) 

1 .  Criminal Law sf 41d, 53c-Chargr on quec;tion of consideration jury 
should give evidence uupraching character of witnesses held erroneous. 

While e ~ i d e n c e  elicited on cross-rsnmi11:itioli tentling to impcnch the 
cllnrncter of nitncsscs,  including defend:rnts: a s  witnesses in their  ow11 
behnlf, shonld be colisiilered by the jnrg a s  n circnmstanve lwnring upon 
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the credibility of their testimony, an instruction that I he law is that a 
person of good character is more apt to testify correctly than a person 
of bad character is error. 

2. Criminal Law § 81c- 
An erroneous instruction as to the consideration the jury should give 

to evidence impeaching the character of witnesses is not cured by the fact 
that the charge referred as much to the testimony of the State's witnesses 
as to that of defendants, since there can be no "halancu~g of errors" be- 
tween the State and the defendants. 

3. Same-- 
Where evidence impeaching the character of witnesses is n material 

aspect of the case, an erroneous charge in respect thereto cannot be held 
harmless. 

APPEAL by defendants from Sinclair, J., s t  September Term, 1935, of 
ROBESON. Kew trial. 

-1fforney-General iVcXullan and Assistant Atforneys.Genera1 Rrufon 
and IlTeftach for the Stafe.  

McKinnon, Kance & Seawell for defendants, appellants. 

SCHEXCIC, J. The defendants were tried upon a bi 1 of indictment 
charging them (1) with breaking and entering a pressing club building 
occupied by C. E. Locklear wherein valuable property was kept, with 
the intent to steal said property, ( 2 )  with the larceny of said property, 
and ( 3 )  with receiving said property knowing it to hare  been stolen. 
The jury returned a verdict as to both defendants of "gudty as charged." 
From judgment of imprisonment in the State's Prison, the defendants 
appealed, assigning error. 

The following excerpt from the charge of the court is made the basis 
of an exceptive assignment of e r ror :  "There has been some character 
evidence offered in the case, gentlemen. You will consider character 
evidence along together with all the other e~-idence, part  and parcel of 
i t ;  character evidence has as much weight or as little weight as you find 
i t  entitled to, evidence admitted to help you weigh the credibility of the 
witnesses upon whose character it is offered, the law being that  a person 
of good character being more apt  to testify correctly than a person of 
bad character. However, in the final analysis it is for ;you to say what 
the facts are, taking character evidence along with all the other evidence, 
and then say as men of common sense and reason and experience what 
you honestly believe the truth to be. That  is all you are doing, is seek- 
ing the truth." 

We are constrained to hold the instruction that  "the law being that  a 
person of good character being more apt  to testify correztly than a per- 
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son of bad character" is error. While the jury should consider the 
character of witnesses when they come to weigh their testimony as a 
circumstance bearing upon its credibility, still we apprehend his Honor 
imposed a burden and cast a shadow upon the testimony of the defend- 
ants. who Trere witnesses in their on-n behalf and whose character had 
been impeached on cross-examination, which is not warranted when he 
used the expression "the law being that  a person of good character being 
more apt  to testify correctly than a person of bad character." The evi- 
dence <ending to show the good or bid character of the witness is simply 
evidence to be considered with all the other evidence in passing upon the 
credibility of the witness whose testimony is being investigated. There 
is no law that  a person of good character is more apt  to testify correctly 
than a person of bad character. 

I t  was held by us for error when the court charged the jury that  "the 
law presumes that  when a man is being tried for a crime, that he is 
laboring under a natural temptation to testify to whatever he thinks may 
clear himself of the charge." S. v. C'nrdcn, 207 N. C., 517; 8. v. Wilcox, 
206 S. C.. 691. Th i l e ,  as was said in Cnrden's case, supra, the law 
requires the testimony of the defendant to be scrutinized in the light of 
his interest in the rerdict we cannot agree that  "the law presumes" that  
the defendant is under a temptation to testify to vhatever he thinks will 
clear him of the charge, so, a s  in the instant case, the law requires the 
testimony of any vitness to be weighed in the light of his character, we 
do not agree that  the law is that  a man of good character is more apt 
to tell the truth than a man of bad character. 

The fact that  his Honor's charge referred as much to the testimony 
of the State's witnesses as to that  of the defendants as witnesses in their 
own behalf does not cure the error, as there can be no "balancing of 
errors'' between the State and the defendants. 

The charge assailed by the exception went to the very heart of the 
case. The State relied largely upon the testimony of one Marie Simms 
to connect the defendants with the alleged crime. N o  witness identified - 
the defendants as being present a t  the scene of the crime, but the witness 
Simms testified the defendants told her that  they were the perpetrators 
thereof. The defendants denied so telling Marie Simms and offered 
evidence of an alibi. Both the witness Simms and the defendants as 
witnesses in their own behalf were impeached by cross-examination. K O  
character witnesses were called by either party. Hence, the instruction 
assailed was error harmful to all varties. 

F o r  the error assigned, there must be a 
New trial. 
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(Filed 4 January, 1!130.) 

Wills § S b A b s o l u t e  restraint on alienation annexed to p a n t  or devise 
of fee is void. 

A devise of a vested remainder in fee in named beneficiaries with the 
condition that "they shall in no wise either sell or mortgage said prop- 
erty for a period of not less than 60 years" gives the bweficinries imtnp- 
dinte power of alienation upon obtaining deed from t l ~ e  life tenant, an 
ahsolute restraint on nli~nation, for any length of tinle, nnnesed to n 
grant or devise in fee, being yoid. 

APPEAL by defendant from Olive ,  Special  J u d g e ,  at  October Term, 
1938, of FORSPTH. 

Controversy without action submitted on an  agreed stt tenlent of facts. 
Plaintiffs, being under contract to convey a certain tract of land to 

the defendant, duly executed and tendered therefor a deed sufficient in 
form to invest the defendant with a fee simple title, and demanded pay- 
ment of the purchase price as agreed, but the defencant declines to 
accept the deed and refuses to make payment of the pbrchase price on 
the ground that  the title offered is defective. 

I t  was agreed that  if, in the opinion of the court, under the facts sub- 
mitted, plaintiffs were able to convey a good and indefeasible fee simple 
title to  the land in question, judgment should accordingly be entered 
for tho plaintiffs. otherwise for the defendant. 

The court, being of opinion that  the deed tendered was sufficient to 
convey a full and conlplete fee simple title to the lands in question, gave 
judgment for the plaintiffs, from which the defendant appeals, assigning 
error. 

Xa71 l y ,  H e n d r o ~  & W o m b l e  and  L. li. X a r f i n  for p l a i , ~ f i , f s ,  appellees. 
Ll'ebsfer LC. L i f f l e  for de fendan t ,  appel lant .  

STACY, C. J. On the hearing, the title offered was properly made to 
depend upon the construction of the following limitation in the will of 
J a y  Barnette Douglass : 

"Upon the death of my wife I will that  these two stores become the 
property of our two children J a y  Barnette Douglass, J r . ,  and Adelaide 
C. Douglass, ~ v i t h  the condition that  they shall in no n.i!;e either sell or 
mortgage said property for a period of not less than  50 ,years." 

I t  is conceded that  if the plaintiffs, children of the -estator, take a 
fee in the lands devised to them under the above clause in their father's 
will with immediate power of alienation, the deed tendered ic; sufficient, 



h'. c.] FALL TERhI, 1938. 68 9 

and the judgment i n  favor  of the plaintiffs is correct, but  the  defendant 
questions the  immediate pou-er of alienation because of the  annexed 
condition "that they shall i n  n o  wise either sell or mortgage said prop- 
e r ty  f o r  a period of not less t h a n  50 years." 

I t  is fu r ther  conceded t h a t  the  plaintiffs take a ~ e s t e d  remainder 
interest i n  fee to  the  lands i n  question under their  fa ther 's  will, B a d e e  
c. I ' h o m p s o n ,  104 S. C., 411, 139 S. E., 838, and  the case states t h a t  
they h a r e  acquired the life interest of their  mother  by  deed duly regis- 
tered. Hence, under  the  unifornl  holding with uc t h a t  a n  absolute 
restraint  on alienation, f o r  a n y  length of time, annexed to a g ran t  or 
derise i n  fee, is void, the condition subsequent at tempting to l imit  plain- 
tiffs' r ight  to sell o r  mortgage the  derised premises must  be regarded as 
inopcrat i re  and of no effect. B n w o  1 ) .  Otcens ,  212 S .  C., 30, 192 S. E., 
862. 

T h e  case a t  bar  is not distinguishable f r o m  TTTil7inms v .  Senly, 201 
N. C., 372, 160 S. E., 452. 

T h e  judgment decreeing specjfic ~performance will be upheld. 
,\ffirmed. 

GROVER XI.iSIIEI31, n r  HIS S E ~ T  FRIFSD. I,. W. 1\IASHEIM. T. UJ,UE 
B I R D  TAXI CORPORATIOS  a m  W. C. ('AIlNELT,. 

(Filed 4 January. 1939.) 

1. Automobiles 3 18g- 
I.>vide~ice tending to show taxi wns k i n g  c1rivc.n at  exwssivc~ speed 

along strcrt and hit plaintiff ~~cdes t r ian ,  who was crossing the street a t  
nil intersection. 7t(,Zd sufficient to be sn11mittc.d to the jnry on  the issue of 
ncgligencc. 

2. Automobiles #a 18c, 18g-Conflicting evidence as to wl~ethcr minor 
used due care in crossing street held to raise issue for j u q .  

Plaintiff's evidence tended to show tlint he, a minor nine years of age, 
paused, looked up and down the street before a t t e m ~ ~ t i n g  to cross the 
street a t  an intersection, sa\y no cars al~pro:~cl~ing, ant1 had zone orer 
half way across the street when he n-ns struck by n tnsi which was being 
driven at  nil excessive speed. Defendants' evidcnve was to the effect that 
plaintiff' fniletl to pnusc, look or listen and ran lieadloi~: into the path 
of the ap~roacliinq tnsi. H e l d :  The conflicting eviilencc raises questions 
of f ac t  whic~h were properly submitted to the jury on the issue of whether 
plaintiff used dnc care for his o v n  safety in the light of his age, intelli- 
gence, and capacity. 

3. Segligence # 1 0 b  
A nonsuit on the ground of contributory neglieence may not be granted 

unless the evidence is so clear on that ihsue that reasonable mind.; could 
dr;l.rv no other infc~rclnc~t~. 
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-- 

4. Negligence § 11- 
A person must exercise for his own safety that care which a reason- 

ably prudent person would hare exercised under the circumstailces, which 
rule is constant, although the degree of care may vary w ~ t h  the exigencies 
of the occasion. 

5. Segligence 9 1+ 
Whether a minor esercises due care for his own safety must be deter- 

niinecl in the light of his intelligence, age, and capacity. 

APPEAL by the corporate defendant from Bivens ,  J . ,  a t  March Term, 
1938, of GUILFORD. N O  error. 

Leonidas  H e r h i n  and Frnz ier  & Fraz ier  for plaint i f f ,  ccppellee. 
Jas .  ~ I ~ a c C l a m r o c h  and A. C'. D a v i s  for dc>fendant,  a p ~ e l l a n t .  

SCZIENCK, J. This is a n  action to recover damages for personal in- 
jury alleged to have been suffered by the plaintiff through the negli- 
gence of the defendants. The defendants' motions for judgment as in 
case of' nonsuit were denied, the usual issues of negligence, contributory 
negligence and damage mere submitted and answered in favor of the 
plaintiff, and from judgment predicated upon the verdict, the corporate 
defendant appealed, assigning errors. 

The assignment of error most seriously pressed on appeal is that  to 
the refusal of the court to allow motion for judgment as in case of non- 
suit lodged when plaintiff had rested his case and renewed a t  the close 
of all the evidence. C. S., 567. I n  determining whether the court 
erred in refusing to allow this motion we must give the evidence such 
construction as is most favorable to the plaintiff. Given this interpreta- 
tion, the evidence tends to establish the following facts : 

The plaintiff was a minor about nine years of age. The appellant, 
through its agent, W. C. Carnell, was operating a taxicab on North E lm 
Street in the city of Greensboro on 19 June, 1937. Allout 10:40 a.m. 
on said date the plaintiff attempted to cross Nor th  E l m  Street a t  the 
intersection of Bishop Street with North Elm Street, and when he had 
gotten about two feet beyond the center line of Nor th  E lm Street he 
was struck and injured by the taxicab of the appellant proceeding in a 
southern direction on said street. There were cars parked on both sides 
of Xorth E lm Street, and the distance between the cars on one side of 
the street to the cars on the other side thereof was aboub 35 feet. The 
plaintiff came from behind a car on the east side of the street, paused, 
and looked u p  and down the street, north and south, and saw no car 
approaching from either direction, and then proceeded across the street 
and was struck by the appellant's taxicab when he had proceeded about 
19y2 feet across the street, which took him about two feet beyond the 
center line of the street. The plaintiff did not see the taxicab before he 
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was struck. The taxicab was being driven from 40 to 45 miles per hour, 
and left skid marks on the street about 43 feet long when i t  was stopped. 
The intersection of North E lm Street and Bishop Street is in a business 
section of the city of Greensboro and the traffic on h'orth E lm Street in 
this location is heavy. 

The appellant does not seriously contend that  there was insufficient 
evidence to be submitted to the jury upon the first issue involving the 
actionable negligence of the defendant, but does seriously contend that  
the evidence establishes the contributory negligence of the plaintiff. 
Vh i l e  the appellant's evidence tends to show that  the plaintiff failed to 
pause, look and listen, before crossing S o r t h  E lm Street and ran  head- 
long into the path of the approaching taxicab which was being operated 
a t  a lawful rate of speed, this evidence is in direct conflict with the 
evidence of the plaintiff, and questions of fact are thereby raised, and it 
was proper for the court, under such circumstances, to submit these 
questions to the jury under the issue involving the contributory negli- 
gence of the plaintiff. 

"I t  is a familiar rule that  a judgment of involuntary nonsuit on the 
ground of contributory negligence of the plaintiff cannot be rendered 
unless the evidence is so clear on that  issue that reasonable minds could 
draw no other inference. Prirrsot~  1..  I ,~r fhrr ,  212 S. C., 412, 193 S. E., 
739; X u l f o r d  z3. I I o f e l  C'o., 213 K. C., 603; C o r u m  c. il'obacco Co., 205 
N .  C., 213, 171 S. E., SS. This rule has nothing to do with the credi- 
bility of witnewes. I t  applies equally to the testimony of the plaintiff 
as to that  of other witnesses; T o m b e r l i n  e. B a c h t e l ,  211 N .  C., 265, 268, 
189 S. E., 769; X a f f h e z ~ . ~  c. C h r a f h n m ,  210 N .  C., 592, 188 S. El., 87 ;  
Smith 2.. C o n c l ~  L i n e ,  191 S. C., 589, 591, 132 S. E., 567; and he is 
entitled alqo to the benefit of the rule that  upon the motion to nonsuit 
the eridence must be considered in  the light most favorable to the plain- 
tiff. Cole  v. R. R., 211 X. C., 591, 191 S. E., 353; L y n c h  v. T e l e p h o n e  
(lo., 204 N .  C., 252, 167 S.  E., 847; G i l b e r f  .c. W ' r i g h f ,  195 N. C., 165, 
141 S. E., 577." Cole  c. l i 'oonce,  an t e ,  188. 

I n  determining whether the plaintiff failed to use the degree of care 
required of him, that  is whether he breached the rule which held him 
to that degree of care which a reasonably prudent person would have 
cxereised under the circumstances, which rule is conitant, although the 
degree of care map  be varied by the exigencies of the occasion, L)ianzond 
1.. Pcrcice  Stores, 211 N. C., 632; S?~za l l  v. C t i l i f i e s  C'o., 200 S. C., 719, 
a quebtion of fact was presented to be answered by the jury in the light 
of the intelligence, age and capacity of the plaintiff. Alezc tnder  I $ .  

S l a i e s d l e ,  165 N. C., 527. 
TTe have examined the other exceptive assignments of error in the 

record and find no prejudicial error. 
N o  error. 
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AIRS. YELXA HEDRICR. WIDOW OF J .  T. HEDRICK. EIECEASED. VELSA 
IIEDRICK, E. L. HEDRICK A K D  BESSIE ALMA CROTVELL, EXECUTORS 
OF TIIE WILL OF J .  T. HEDIIICK, DECEASED; BESSIE AIIJIA CROWELL : 
E. I,. IIEDRICK ; T E L S h  MEDRICK ; MRS. CHhRLE!S FRITTS ; MKS. 
SAM N. BECK: MRS. DEKNIS SNIDER, JIRS. C. II. SWIKG AXD A. 11. 
CROWELL v. JOSES T. I-IEDRICIi ASD WIFE. V E O I A  HEDRICK: 
XARTHA CRAIG HEDRICK, AGE 1 0 ;  JOAN REID IIEDRICK, BGE 4 
A~OATIIS: A. Af. CROTYELL, JR.. ACE 14:  GILES CR0M7ELL. AGE 11; 
A N D  ASXA MARTHA CROTVELL. ACE 9. 

(Filed 4 January, 1939.) 

Esccutors and Administrators a l 2 ~ \ F ' i l l  held not to authorize executors 
to sell realty or personalty without court order. 

The vi l l  in question provided that t l ~ e  d a t e ,  both real and personal, 
sliould "he held intact, if possible and advisable in t l ~ e  opinion of the 
esecutors." with provision for division of the income therefrom hetween 
testator'q children in proportion to the number of grnndchildren of whom 
they are the parents, with further prorislc~n for final distributioli of tlie 
corpus of tlie estate when the youngeit gr:lndcliilcl slloi~ld attain the age 
of tncwty-one. H c l d :  Construing the will :lu a whole f r o ~ n  its four 
corncrc, it did not empower the e s c c ~ ~ t o r *  to sell ritller rcalt.7- or pcr 
wnnlty witllont sanction and approval of lllc conrt. 

,IPPEAL by plaintiffs f r o m  Ol ive ,  Spec ia l  .Judge, a t  J u n e  Term,  1938, 
of D a v ~ ~ s o s .  Affirmed. 

,Iction f o r  t h e  constrnction of cer tain provisions of the will of J. T. 
Hedrick.  F r o m  a judgment adverse to  their  contentions, the  plaintiffs 
appealed. 

18. 0. B u r g i n  a n d  P. 1'. C r i t c h e r  for p l a i n t i f s ,  nppe l !an f s .  
J f c C r a r y  & D e L a p p  for de f endan t s ,  appellees.  

DEVIS, J. T h e  action presents f o r  judicial interpretat ion and con- 
strnction the  f o l l o \ ~ ~ i n g  paragraphs  of the  will of the  decedent, J. T. 
Redrick.  

"THIRD: lip will and  desire is t h a t  all  my estate$, both real and 
personal be held intact ,  if possible and  advisable i n  the  opinion of the 
executors and  operated under  the  supervision of the  exezutors, and t h a t  
the inclomc therefrom be divided between m y  daughter ,  Mrs.  Bessie Alma 
Crowell, and  m y  son, Jones Hedrick,  i n  proportion t o  the  number of m y  
grandchildren, of which they a r e  the  parents, a f te r  all  expenses haye 
been paid each year  and subject to  the  next succeeding section. 

" F O U R T H :  My will and desire is  t h a t  no p a r t  of the  corpus of m y  
estate be divided un t i l  a grandchild reaches the age of 211, a t  which t ime 
m y  executors will advance t o  h i m  or  her  such amount  as  they m a y  th ink  
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wise. After all of my grandchildren shall have reached the age of 21, 
then equal dirision can be made, deducting any amount that  may hare  
been  aid to any of the said grandchildren before reaching the age of 
21, or subsequent thereto, if my executors think best. However, my 
estate is to be settled and divided as above directed when m y  youngest 
grandchild shall become 25 years of age." 

The plaintiffs ask the court to hold that under the provisions of these 
'items of the vil l ,  the execntors hare  the right to sell real estate, if 
necessary, for the purpose of paying debts. or have the right to convey 
any part of the real estate, when in the opinion of the executors i t  is 
advisable to sell. The defendants, on the other hand, contend that  there 
is no authority given to the executors to sell either real or personal prop- 
erty without the sanction and approval of the court, and that no sales 
can be lawfully made without proper order of the court, made after due 
notice to all parties, in proper proceeding for that  purpose. 

The court below ruled that  the executors could not make a sale or 
final disposition of the property in their discretion, except upon an 
order or judgment of the proper court of this State, i n  an  action or pro- 
ceeding for that  purpose, wherein all the beneficiaries under the will 
have been made parties and given an  opportunity to be heard. 

An examination of the third and fourth items of the mill, for the 
construction of ~ ~ h i c h  this action x-as instituted. leads us to the con- 
clusion that  the court below has correctly interpreted the will of the 
testator, and that the judgment appealed from should be upheld. S k i n n e r  
v. W o o d ,  76 S. C., 109. I t  was said in R i c h a r d s o n  u. C h e e k ,  212 N .  C., 
510, 193 S. E., 705 ( S t a c y ,  C. J. ,  speaking for the Court) : "The guid- 
ing star in the interpretation of ~vills, to which all rules must bend, 
unless contrary to some rule of law or public policy, is the intent of the 
testator, and this is to be ascertained from the four corners of the will." 
H e y e r  u .  Bzilluck, 210 9. C., 321, 186 S. E., 366; H a m p t o n  v. W e s t ,  
212 N. C., 315, 193 S. E., 290. There was nothing said in F e l f o n  v. 
F e l f o n ,  213 S. C., 194, which may be held in conflict with the ruling in 
this case. 

Judgment confirmed. 

(Filcd 4 January. 1030.) 

1. Contempt of Court 8 h 
Upon the hearing of an order to show cause why defendant should not 

be held in  contempt for violation of a decree of court, the sole question 
before the court is whether the decree has been violated, and the court 
correctly disregards defendant's prayer for modification of the decree. 
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2. Contempt of Court § 2b--Finding that defendant's second undertaking 
was materially different from one restrained held to support order 
discharging rule for contempt. 

Final decree was entered restraining n municipality from constructing 
"the propoqed power lklant and electric system" described in the com- 
plnint, or doing any act in furtliernnce thereof, the basis of the decree 
being that the  proposed plant wns ultra vrres the city. Thereafter the 
counril of the city pacsed il rcsollition nnthorizing the construction of n 
polr-er plant on thc same site as originally proposed, and this contempt 
proceedin: \ \as institutetl Defendant alleged and the court found that 
the second proposed plant differed materi:~llg from the lirst in  "purpose 
of con~truction, productive capacity, and important ph.isical features." 
H c l d :  The allegations and findings of dissimilarity between the two under- 
takinzs supports the action of the court in disrharging the rule for 
contempt. 

APPI:AL by intervening plaintiff, Duke Power Cornpan?., from Bivens, 
J., a t  May Term, 1938, of GUILFORD. 

Proceeding in cir i l  contempt for violation of injunction. 
The  facts are these : 
1. Final  judgment on the certificate and opinion of the Supreme 

Court ((reported in 213 X. C., 96) was entered a t  the February Term, 
1938, Guilford Superior Court, permanently enjoining and restraining 
the defendants "from constructing the proposed power plant and electric 
system described in  the intervening plaintiff's complaint filed herein, and 
from issuing the proposed bonds or doing any other ast or thing in 
furtherance of the construction of said power plant and electric system." 

2. Thereafter, on 27 April, 1938, the council of the city of High 
Point  passed a resolution authorizing the con5truction of s hydroelectric 
light and power plant by the city of High Point  on the same site as 
originally proposed, but differing materially in respect of "purpose of 
construction, productive capacity, and important phys~cal  features," 
from the proposed power plant and electric system describd in the inter- 
vening plaintiff's complaint filed herein. 

3. On the same day, the plaintiff, J. P. Williamson, deeming said 
resolution to be in violation of the injunction and final decree entered 
herein, called the matter to the attention of the court by affidavit "for 
such action as the court may deem proper in the premises." 

4. Upon this affidavit, a rule to show cause was entered and duly 
served on the defendants. 

5. The  defendants ansl~ered,  denied any violation of the injunction, 
and alleged that  the resolution of 27 April, 1938, authorizing the con- 
struction of an electric light and pon-es plant for the defendant city ('is 
for a new and altogether different project from the one referred to in 
said final decree." They asked that  the rule be discharged and that  ('the 
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decree of the Superior Court entered at the February 7, 1938, Term of 
court be modified so as to reflect the true facts as they now exist." 

6. T o  this ansver, the intervening plaintiff replied, denied the power 
of the court to hear the matters set out by the defendants, and prayed 
for an  appropriate order to enforce the decree previously entered. 

The court found the facts as contended for by the defendants, ad- 
judged each of the defendants not guilty of contempt, and dismissed the 
writ. 

The intervening plaintiff, Duke Power Company, appeals, assigning 
errors. 

Roberson,  H a w o r t h  & Reese, W.  B. McGuire ,  Jr. ,  and W .  S .  O 'B .  
Robinson,  Jr . ,  for in f e rven ing  plaint i f f ,  appel lant .  

G.  H.  Jones  and R o y  L. Deal for defendants ,  appellees. 

STACY, C. J. The position of appellant that  the court was without 
authority to modify the decree entered a t  the February Term is correct. 
Y e r y s  v .  I n s .  Co., 210 N .  C., 442, 187 S. E., 583; Southerland v. R. R., 
148 N .  C., 442, 62 S. E., 517; 32 C. J., 506. The basis for  the final 
decree was, that  the original undertaking "goes f a r  beyond the powers 
conferred by the Revenue Bond Act of 1935, and is u l t r a  wires." But  
as we understand the record, the defendants' prayer to this efl'ect was 
disregarded, and rightly so. 

The sole question before the Court was whether the final decree 
entered a t  the February Term has been violated. B a c o n  v .  Onset B a y  
Grove Assn., 286 Mass., 487, 190 N. E., 713; Barrone v. ~Wose ley ,  144 
Ky., 294, 137 S. W., 1048. The allegation and finding of dissimilarity 
between the two undertakings appears sufficient to support the action of 
the court in discharging the rule for contempt. This is the only ques- 
tion presented by the appeal. 

Adequate cause for disturbing the judgment and entering one in favor 
of appellant has not been made to appear on the present record. 

,\ffirmed. 

STATE v. KIKG SOLOMON STOVALL. 

(Filed 4 January, 1939.) 

Criminal Law § 80-- 
When defendant convicted of a capital crime fails to make out and 

serve his statement of case on appeal within the time alIowed, the mo- 
tion of the Attorney-General to docket and dismiss under Rule 17 will 
be allowed, and the judgment affirmed when the record is free from 
apparent error. 
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OLDIIAJ~  c. Ross. 

APPEAL by defendant from Spears,  J., a t  Ju ly  Term, 1938, of 
GRAKVILLE. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of one R. T. Moore. 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals. 

Sftorney-General  ~ I f c M u l l a n  and Assistant Af forneys-General  B r u f o n  
and TTreftach for the State .  

STACY, C. J. At  the J u l y  Term, 1938, Granville Superior Court, the 
defendant herein, King Solomon Stovall, was tried upon indictment 
charging him with the murder of one R .  T. Moore, which resulted in a 
conviction of murder in the first degree ant1 sentence ol' death. From 
the judgment thus entered, the defendant gave notice of appeal to the 
Supreme Court and was allowed until 30 September following to make 
out and serve his statement of case on appeal, and the solicitor was given 
until I November to prepare and file exceptions or countercase. The 
clerk certifies "that the said King Solomon Stovall has not filed in this 
office any statement of his case on appeal, and I am informed by his 
counsel that  he does not intend to do so," and the time for serving state- 
ment of case has expired. S. v. Watson ,  208 N. C., 70, 179 S. E., 455; 
S .  v. Brown,  206 N .  C., 747, 175 8. E., 116. S o  bond was required, as 
the defendant was granted the privilege of appealing in forma pauperis. 
8. v. S f n f o r d ,  203 S. C., 601, 166 S. E., 734. 

As the record is free from apparent error, the motion of the Attorney- 
General to docket and dismiss the appeal under Rule 1 7  will be allowed. 
S .  v. 1lIoore, 210 N .  C., 686, 188 S. E., 421; S. c., ibid., 459, 187 S. E., 
586. 

Judgment affirmed ; appeal dismissed. 

BARBARA ANN OLDHAM, BY HER NEST FHIESD, RUFUS W. REYNOLDS, 
v. J. FRANK ROSS ASD ANNIE V. ROSS, ADMINISTRATORS OF THE 

ESTATE OF JULIUS F. ROSS, DECEASED. 

(Filed 4 January, 183!1.) 

1. Pleadings 5 28- 
Ordinarily a motion for judgment on the pleadings is interposed by 

the party seeking affirmative relief, in which case it adm ts facts alleged 
in defense nnd challenges the sufficiency of such facts to constitute a 
clef mse. 
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OLDIIAM v. Ross. 

, J~ic l~~nent  on t l ~ c  pleaclinqs cannot be rendpred against the party seek- 
irlg affirmative relief when the allegations 111x)n which the prayer for 
relief is based are denied, sinre such judgment  nus st he based upon facts 
estnhlisllctl hy failure of sprcific denial or by specific atlmissions. 

A P P ~ A L  by plaintiff from Pl l i l l /ps ,  J., at  October Term, 1038, of 
G~ILFORD. Reversed. 

This is a civil action to recover damages for breach of contract 
alleged to have been made by defendants' intestate to devise property to 
plaintiff. 

The material allegations of the complaint requiring consideration 
are in substance as follows: That  tlic parents of the plaintiff cultivated 
the lands of the defendants' intestate on a half sliare basis, and rendered 
~ a r i o u s  services to the deceased, nlio was aged and infirm; that  the 
deceased fell a i d  broke his a rm and n a s  remorcd to the home of plain- 
tiff's pnrents for treatmelit; that  he developed a severe attack of pneu- 
moni:~. durinq which time they nursed and cared for h im;  that uporl 
llib recovery the dccc~awl returned to his lioinc, and, in ahout t ~ v o  nlolitlis 
thereafter. approacllcd plaintiff's ptrc'nt*, cxpres\ecl appreciation for 
their care. service, and attention, and requested that  he be allowed to 
come and l i re  with tlicm and haye them to continue to look after h im;  
that lie stated that lie had considerable property, and that  if plaintiff'? 
parents ~vould permit him to remole to  their home and they would look 
:tfter him the>- ~ rou ld  be nell compensated for the services they had 
theretofore and would thereafter render, and stated that  after they had 
been fully compensated he vould Ieare such property as he might have 
remaining to the plaintiff; that  in consequence of such promises, plain- 
tiff's ~mrcut.  took the deceased into their home and rendered to him 
such serricci: :is were incident to the care and attention of an aged and 
infirm person nlio w i s  incapable of looking after himself; and that  the 
deceased died without fulfilling his promise to devise his property to 
the plaintiff. 

E:wh and ercry allegation in the complaint relating to the alleged 
contract or promises, and rclating to the services rendered, is denied in 
the ansn.er. 

-1fter filing ansn er, i n  ~vhich the material allegations are denied, the 
defendants moved for judgment on the pleadings. Upon the hearing 
of the motion judgment was enterrd a l l o ~ ~ i n g  the motion ant1 decreeing 
that  the plaintiff have and recorer nothing of the defendants. Plain- 
tiff escepted and appealed. 

IT'. I I e n r ~ y  H u n t e r  and H n r r ~ y  Rockwel l  for plaintif f ,  appellant.  
Doziglas ct? Douglas, T .  J .  Hill, and Y o r k  '6 B o y d  for defendants ,  

appellees. 
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PER CURIAJI. I t  is not specifically alleged in the coinplaint that the 
alleged agreement made by defendants' intestate was or was not i n  
writing and that  the complaint does not sufficiently state a cause of 
action is not challenged by demurrer, the accepted method of raising 
this issue of law. C. S., 511. ,4 motion for judgment on the pleadings 
is one ordinarily interposed by the litigant seeking a j f i rmat i~e  relief. 
When so interposed i t  admits the facts alleged in defense and challenges 
the sufficiency of such facts to constitute a defense. Barnes v. Trust 
Co., 194 N. C., 371, 139 S. E. ,  689; Pridgen, v. Pridgen, 190 N.  C., 102, 
129 S .  E., 419; Churchwell v. Trust Co., 181 N.  C., 21, 105 S. E., 889. 
Judgment cannot be rendered upon the pleadings against the party 
seeking affirmative relief when the allegations upon which the prayer 
for relief is based are denied. Every fact necessary to be established as  
a basis for the judgment asked must be admitted either by a failure to  
deny specific allegations or by specific admissions of the facts. Here  
the defendants specifically denied both the contract and the rendition 
of services. See Alston, v. Hill, 165 K. C., 255, 81  S. E., 291; Dix- 
Downing v. White, 206 N. C., 567. 

The judgment below is 
Reversed. 

CAROI,INA MORTGAGE COMPANY, TRUSTEE, V. COMMOS1A7EALTH B O N D  
A N D  MORTGAGE C O M P S N P ,  I,. V. H U G G I N S  AND W. W. E D W A R D S ,  
TRUSTEE FOR THE F I D E L I T Y  S E C U R I T Y  COMPANY, INTERVENER. 

(Filed 4 January, 1939.) 
Parties § 9- 

13iscretionary order refusing appellant's motion to be allowed to inter- 
rene after judgment had been rendered in the cause held fully justified 
by the record. 

APPEAL by intervener, B. W. Harris ,  from Spears, J., at  October 
Term, 1938, of ORANGE. Affirmed. 

The Carolina Mortgage Company, Trustee, brought a l ~  action against 
the Comnlorimealth Bond and Mortgage Company and L. V. Huggins 
to recover for rents alleged to have been collected on property in Chapel 
Hill, Kor th  Carolina, which rents were alleged t o  be in  the hands of 
L. V. Huggins, a collector for The Fidelity Security Company, when 
the action mas instituted. Since demand for rents were inade upon him 
from two conflicting sources, Huggins was permitted to pay the entire 
amount into the office of the Clerk of the Superior Court, to be held 
pending the final determination of the action. After issue had been 
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joined between the plaintiff and the defendant Commonwealth Bond and 
Mortgage Company by filing proper pleadings, W. W. Edwards, a 
judgment creditor of B. W. Harris ,  intervened and claimed the rent 
money. This action was heard at June  Term, 1938, of Orange Superior 
Court, before a judge and a jury, and B. W. Harris ,  intervener and 
appellant in the present case, testified as a witness for W. W. Edwards, 
Trustee for The Fidelity Security Company, the first intervener, in 
substance, that  he had authorized the collection of the rent by The 
Fidelity S e c u r i t ~  Company and its application to a debt due that com- 
pany, under the circumstances set out in the record. 

At  the hearing, the presiding judge dismissed the claim of Edwards 
by judgment of nonsuit, and entered judgment directing a distribution 
of the funds. Edwards gave notice of appeal, but did not perfect the 
same, and it n-as subsequently dismissed by an order of Judge Spears 
a t  the August Term, 1938. 

I n  June,  1938, the appellant, B. W. Harris ,  filed a motion before the 
clerk of the Superior Court of Orange County, claiming the rent money 
and asking to be a l lowd  to intervene. The original plaintiff and de- 
fendant resisted the motion, and the same was dismissed, and upon 
appeal therefrom the order of the clerk of the Superior Court dismiss- 
ing the motion mas affirmed. The present appeal is from this motion. 

W. G. ilfordecni and Hedrick & Hall for Carolina Mortgage Corn- 
puny, trustee. 

Henry Bane for Commonwealth Bond and Mortgage Company. 
Bennett Le. ,llcDonald and ITr. S. Lockhart for B. W .  Harris, inter- 

vener. 

PER CURIA~ZI. An examination of the record discloses that  appellant 
testified in  the original cause that he had authorized the collection of 
the rent by the defendant corporation for application upon a debt due 
that  corporation. The appellant claims that  there were certain condi- 
tions involved in  this agreement, non-compliance with which left ap- 
pellant free to prosecute his present claim. 

The discretion exercised by the presiding judge in  refusing the mo- 
tion of appellant to be allolved to intervene, after judgment had been 
rendered in the cause, is fully justified by the record, and the judg- 
ment is 

Bffirmed. 
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STATE r. CLAREXCE HEAD. 

(Filed 4 January, 1939.) 

Homicide § 2 S E v i d e n c e  held sulltcient to support verdict of involuntary 
manslaughter. 

A witness for the State testified to the effect that tlefendant pointed 
his gun a t  tleccased, that the gun fired, inflicting the fatal injuries. De- 
fendant testified that he raised his gun to unload same, that the g in  
ncnt oft' for sume unknown reason, and that he had no intention of shoot- 
in:: deceased. C. S., 4216 makes it unlawful to point a n y  gun or pistol 
a t  any person, either in fun or otherwise, whether the gun be loaded or 
nllloatiecl. ZZcld: Considering the evidence in the light inost favorable to 
the State, it is sufficient to take the case to the jury and sustain a verdict 
of involuntary ~nanslaughter. 

,\PITAL by defendant from Hill, Specicll Judge, at August Term, 
1938, of ALEXANDER. 

Criminal action on indictment charging defendant with the murder 
of one Glady Lackey. 

l'pon the call of the case for trial, the solicitor announced that  he 
~ r o ~ i l d  not ask for a verdict of murder i n  the first degree, but would ask 
for verdict of murder in second degree or manslaughter, as the evidence 
justifitld. 

The uncontroverted facts are substantially these: On 9 October, 1937, 
Gladg Lackey, age 18 years, son of Robey Lackey ancl his wife, Stella 
Lackey, was shot and killed by a gun in  the hands of lefendant, aged 
37 years, his first cousin. The  shooting occurred on th,: back porch of 
the home of Robey Lackey, where Glady and his mothei mere standing, 
the defendant being on the ground. Robey Lackey ancl Glady Lackey 
and defendant were and a t  all times prior thereto had been good friends. 

The State offered as an eye witness Mrs. Stella Lackey, ~ v h o  testified 
in substance tha t :  She  sent Glndy to the barn for some eggs. V h e n  he 
returnld and was in the act of delivering the eggs to her, defendant, 
who 11 as standing 011 the ground with his single-barreled gull under his  
right arm. barrel pointing down, raised the gun, pointing the barrel 
towards Glady, and then the gun fired, the load striking Glady in his 
left side under the arm. She  said:  "He fell and I said to  Head,  'Run 
for a doctor,' and he started. That  is all I can tell. N y  son died in  
about five minutes." On cross-examination she testified : "When I went 
out on the porcli to get the eggs, immediately before the shot was fired, 
I-Iead said, 'Howdy.' That  is all he said before the shot was fired. 
Inlmediately after the shot he said it was an accident, and when I said 
go for a doctor, he started off." 
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Defendant, in his own behalf. testified that  he lives at Hanes, near 
Winston-Salem. On the morning of 0 October, 1037, he, with his wife 
and two children, drore to the home of his father. From there he went 
up on the mountain, squirrel hunting. I n  returning he went to the 
home of his uncle, Robey Lackey. As he passed the barn he saw Glady, 
the deceased, and walked and talked rvith him going to the house. On 
a r r i ~ i n g  a t  the house, "I stopped on the ground a t  the back porch, Glaciy 
going up on the porch. Stella Lackey, hje mother, come out and I said, 
'Good morning.' I was carrying a single-barrel shotgun, breach loaded 
with a hammer, under my right a rm with the barrel pointing to~varcls 
the ground. . . . T h e n  1 said (Good morning' I aimed to unload 
the gun,  and I raised the ba lwl  with my  left hand to take the shell out 
of it, and for some unknown reason i t  went off . . . I had no in- 
tention of shooting Glady Lackey . . ." On cross-esamination, lie 
testified : ( 'It,  the gun, fell from my hand when it went off . . . I 
do not know whether the gun was cocked or not." 

Verdict : Guilty of involuntary manslaughter, with a recomnlendatio~l 
of mercy. 

Judgment :  Confinement in  commoli jail of ,Ilesander County for 
four n~onths,  to be assigned to work in and about the county jail. Judg- 
ment susperlded upon condition that  defendant pay into the office of 
the clerk of Superior Court for  the benefit of Robey Lackey the sum of 
$397, to reimburse the latter for funeral and burial espenses incurred 
in the death of Glad- Lackey, and upon the further condition that 
defendant pay the costs of the action to be tased. 

Defendant appealed to Supreme Court and assigns error. 

A t t o r n c ! i - G e n e r a l  31c311il lan and B s s i s f a n f  . l t f o r n e y s - G e n e r a l  B r u f o n  
a n d  Ti'ettach f o r  t h e  S t a t e .  

L e r i s  (e. L e w i s  for  t l e f c n d a n t ,  a p p e l l a n t .  

PER Crxr  \ \ r .  The only question prcpeiited on this appeal i+  whether 
there is suficicnt elidence, taken in the light nloqt fa\-orable to the 
State. ns \ \c  ~ i ius t  considcr it. to take the case to the jury. I n  this State 
it is unln\vful for any person to "point any gun or pistol at any person, 
either in fun  or otlicrwise, vhether the gun be loaded or not loaded." 
C. S.. 4.116. I n  keeping with uniforni decision of this Court, the eri-  
dence in this respect carries the case to the jury. The  defendant has 
had the benefit of a full and fa i r  charge as to the la\\-. 

Defendant does not except to form of judgment. 
I n  the tr ial  below v e  find 
S o  error. 
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HAXES FUNERAL HOME, I s c . .  v. JAJIES T. SPEXCER .\SD MRS. C. C. 
BIAIBIERBIAS, GUARDIAS OF BIRS. PATTIE  B. RIDDICK. 

(Filed 4 January, 1939.) 

A \ ~ ~ ~ . i ~  hy defendant, Guardian, from H i l l ,  Special J u d g e ,  at Sep- 
tember l93S,  Civil Term, of GVILFORD. 

Ciri l  action i i~st i tuted in the municipal court of the city of Greens- 
boro to recover on contract for funeral expenses. 

Plaintiff, in its amended complaint, alleges, and of'ered evidence 
tending to s l io~r  that  on 26 March, 1035, Nrs.  Patt ie  B Riddick pur- 
chased from it,  a i d  agreed to pay for certain articles, services, and 
cash ndvancrs ainounting to $740.66 for the funeral of t i e  wife of her 
close relative, defendant, James T.  Spencer. Plaintiff also alleges that, 
while the contract \\-as made with Mrs. Patt ie  13. Riddick, the defendant 
James 'r. Spencer is liable as a matter of law. 

Defendant. Guardian, appointed 1 January ,  1936, denieg liability, and 
avers that the account is not the obligation of Mrs. Patt ie  B. Riddick, 
and that  her promise to pay therefor is not in writing as required by 
the Stature of Frauds, C. S., DSi, which she pleads in bar of plaintiff's 
right to recover. 

From judgment against defendants in said municipal court, defend- 
ant ,  Guardian, appealed to the Superior Court of Guilford County. 
There tlie parties, having waived jury trial and consented that  the 
judge d ~ o u l d  hear the evidence, find the facts, and render judgment, 
C. S.. 56S. the court finds, infer alia, "the facts to be as  alleged in plain- 
tiff's nmended coinplaint; and, without limiting the generality, that  X r s .  
Patt ie  B. Riddick, the defendant's ward, on Narch  26, 1935, while 
competent, and before the appointment of a guardian, entered into an 
original, express contract with the plaintiff for the purchase of the 
articles, services, and advances set out in said amended complaint, and 
that  the snit1 articles, ser~ices ,  and advances were duly delivered, ren- 
dered, and paid by the plaintiff; that  the said Mrs. Patt ie  B. Riddick 
agrced to pay tlie plaintiff tlie prices charged therefor; . . ." 



N. C.] FALL TERM, 1938. 703 

F r o m  judgment f o r  plaintiff, the  defendant, Guardian,  appeals and 
assigns error .  

Yorh  cE B o y d  for $ a i n f i f ,  appellee.  
R. 0. E c e r e f f  for d e f e n d a n t ,  appel lant .  

PER C u ~ r a ~ r .  T h e  findings of fact  by the  judge, when there is evi- 
dence to  support  them, a r e  as  conclusive a s  the rerdict  of a jury. 
Jlatthezc-s v. Fry,  143 N. C., 384, 55 S. E., 787. 

There  is abuntlant eriderice i n  the  record on this  appeal  to support  
the findings of the judge. 

T h e  general rule  is t h a t  if the promise to  p a y  is  a n  original under-  
taking, i t  need not  be i n  writing. 

T h e  judgment below is 
Affirmed. 

-- 

(Filed 4 January, 1939.) 

1. Vendor and Purchaser 8 6- 
Where ml option does not specify the time within which the right to 

bug m:q be exercised, t h e  right must be csercised within n re;lson:~hle 
time. 

2. Tendor and Purchaser § 2%- 

Conccdinq that delivery of notes by the ~ n r c h a s e r  conutituted ml ac- 
ceptance of the option and ~ a i v e d  tender of the purchase price, the 
purchaser i s  held estopped by his laches in waiting more than ten yenrs 
after the csrcntion of the contract to de~nanif specific performance. 

3. Specific Performance 5 3- 

Long tlelay, nccomp:ulied 1)y actc inconqi.tent nit11 n pnrpow of per- 
formin," n contract, nill, if not w a i ~ e d  by the seller, preclude the h n ~ e r  
from sl~ecifir performance of the contract. 

. ~ I ~ P E \ I .  by plaintiff fl.om C'owpcr ,  Special  J u d g e ,  a t  September T e r m ,  
1938, of X o o x ~ .  

C i ~ i l  action f o r  specific performance of alleged contract to convey 
real  property. 

Plaintiff alleges t h a t  on  8 October, 1926, defendant entered into a 
contract,  nhicl l  is registered i n  the  deed records of Moore County, and  
offered i n  evidence, to lease to  plaintiff a filling s tat ion and  lot i n  ques- 
t ion a t  specified monthly rental ,  with '(the r ight  and  prir i lege and  
option of buying same a t  the price of $1,000" and  with provision t h a t  
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if plaintiff decided to buy, the n~onthly  rentals should be credited on 
the purchase price. N o  time is stated for the beginning and termi- 
~l:ltion of the lcase, nor as to the period within ~vhich the option must 
he escrcised. On the date of the contract, plaintiff delirered to de- 
f e ~ ~ t l n n t  Chantller notes for $1,000, which have not been returned. 

Plaintiff ven t  into possession of tlie property hut rmted i t  to one 
1)eKitt Short on 18 October, 1026, and requested that  he pay rent to 
defendant Cllandlcr. Short stayed there two or three years. Then, 
tlcfcndant Ch:~udlcr rented to another and to several oihers in sucees- 
sion f ~ f o l n  time to time, 1111 of whom paid rent to him. This continued 
until ('halltllcr sold tlie property to liis co-defendant, Crockcr, a short 
tinw bvfore this action was instituted on 23 September, 1937. Plaintiff 
hat1 11ot11i11g to do with tlie renting to any of the tenants other than  
Short. I I e  testifies "they were changing there one time pretty fast. 
E l w y  t i i i t c ,  I pnssctl fhere  X r .  Cltn~ztllcr would hace  a  nsw m a n  t h e . "  
Clinntllcr built a house on the property while the tenani Parsons lived 
there. Plaintiff further testified: "I never paid Xr.  Chandler any- 
t l i i l~g :~nd I tlid llot ask him to nlake me a deed until I brought this 
suit. That  is the first notice that I gave Mr. Chandler that  I wanted 
n deed." 

I k f e ~ l d a n t  alleges that plaintiff abandoned the lease and option and 
surrendered the propertr, and pleads the t h r w  and ten years statutes of 
linlitatjone, C. S., 441, 437, in bar of p la i~~t i f f ' s  alleged cause of action. 

From ju t lp lcnt  as of  onsu suit a t  close of plaintiff's evidence, plaintiff 
n l)l'~"$. 

Seawell  LC. Seawel l  for p l a i n t i f ,  appel lant .  
T-.  I;, Spcnce  for t l c f endan f ,  czppellce. 

1 '  ( 2  I Plaintiff seeBs the specific performince of an  unilateral 
contract or option to sell. S o  time being specified within which the 
right to buy may be exercised, that  it must be exercised within a reason- 
able ti111c is not subject to controversy. The evidence fails to show 
any effort on the part  of plaintiff to exercise the right to take advantage 
of dcfeutlant's offer to sell until the institution of this action, and then 
there is 110 evidence of tender of the purcliase p i c e .  But,  if it  be 
concedcll that the delivery of notes 011 6 October, 1926, constitutes an 
acccl)tance of offer to sell, and a n-niver of tender, the (delay of more 
than ten years to seek to  enforce specific performance is 3uch laches as 
will defeat the right thereto. "TYl~cn in a c > o n t l ~ ~ t  . . . no time 
is s~ecified n-ithin n-hich a performance is to be made, the party to the 
contract n h o  vishcs to ellforce a specific performance must come for- 
ward within a reasonable time to demand it " S a s h ,  C. J., in F ~ . a n c i s  
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c. Love,  56 S. C., 321. I n  that case a delay of six years was held to 
bar specific performance. 

Long delay, accompanied by acts inconsistent n i t h  a purpose of per- 
forming a c.oiitrnct, nil], if not w a i d  by the seller, preclude tlie buyer 
from specific performance of the contract. H o l d r i ~  v. P u r e f o y ,  108 
S. C.. 163, 1 2  S. E.. h4S; Heaf t i e  z.. R. I?., 108 N. C., 4'35, 12 S. E., 
913 ;  AII(ll/ 1 % .  ( , ( f l y .  140 S. ('., 310, 5 3  S. &:., 7,5. 

Here, as n as said in I;, nil( is L? .  Lace, supra,  \re are of opinion that  
'.the plaii~tiff has l a d  by too long, and that he has not preferred his 
claim withi11 rensonal~le time." 

The judgment below is 
Affirmed. 

STATE r. HUGH C'ARTER CREWS. 

(Filccl 4 January, 1930.) 

Auto~nobiles 5 31-Sentence for reckless driving held for cwor in exceed- 
ing maximum sentence fixed by the statute. 

On his plea of guilty of reckless drivilig, clefcndmt was sentenced to  
l \ycl~(.  iilc~ntl~s ill j:til to  I,(! i~ssig~i('d to  n-orlc o11 t l ~ t  ~ l ~ l ) l i c  ruatls. 
1)efentl:tnt's escclKion to tlie jntl<ment must be snstainrd, and the c~lsc  
is rem:tncled for sentcncc in accord \\.it11 the statute which prescribes a 
lnnsilnuni iniprisunment of ninety Bays or n fine, or both. Section GO, 
ch. 148, Public Laws of 1927, N. C. Code, 26'21 (102).  

A \ r r ~ a ~  by defendant from Sinli,  J., a t  September Term, 1938, of 
FORSYTH. Er ro r  and remanded. 

Af forney-Genera l  X c X u l l a n  and Assistant At torneys-Gezeral  B r u t o n  
and 1T7eftrrch for t h e  X f a t e .  

Boyer  R. J u l i a n  for de fendan f ,  appellant.  

PER C r x r i ~ r .  The recold reads: "The defendant comes into open 
court and through hiq counccl waives the finding of the bill of indict- 
ment and enterc a plea of guilty of r~ckless  driving. Judgment of the 
court is that the defendant be confined in the common jail of Forsyth 
Count. for  n term of twelve (12)  months and is assigned to v o r k  on 
tllc puhlic road.. of Sort11 Caroli~ia under tlie suprr~%ion of tlie State 
High~vny and Public F o r k s  Commission." T o  the judgment pro- 
nounced. thc defendant reserved exception and appealed. The exception 
must be suetnilicil. Scction 60, chapter 1-28, Public Acts 1927 (N. C. 
Code of 1933 [Xichiel .  sec. 2621 [102]), reads: "Every person con- 

23-214 
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ricted of reckless driving under section 3 of this act shall be pun- 
ished hy imprisonment in the county or municipal jail for a period of 
not less than five days nor more than ninety days, or by fine of not less 
than twenty-five dollars nor more than five hundred dollars, or  by both 
such fine and imprisonment . . ." The sentence of twelve months 
imprisonment exceeds the maximum limit of ninety days imprisonment 
fixed by the statute for conviction of reckless driving, of ~vhich  offense 
tlio defendant pleaded guilty. 

The case is remanded to the Superior Court of Forsytli County that  
the sentence passed upon the defendant may be set aside and punish- 

ment i n  accordance with the statute imposed. S. z.. Crowell,  116 N. C., 
1053; S. 7%. Smith, 174 S. C., 504; S. v. Taylor, 121 X. C., 803, and 

cases there cited. 
E r ro r  and remanded. 

ERSEST F. BOHASXOS, JR., v. JIAUUE BOIIASNOS 'TROTJIAS asu  
H c s n a s ~ ,  J .  C. TROTJIAS ; JOHS FRASKLIX TRO'I'JISS ; LAURA 
ELIZABETH TIIOTJIAS : JIAIZIOS JACKSON TIIOTJIAS ; JIART 
CAXIILLE TROTMAS; WILLIS~I  CECIL TROTJIAh : ERSEST F. 
BOHAKSOS, SR. ; WACIIOYIA BANK & TRUST COJIT'AKT, EXEC[ TOII 

as11 TRUSTFE OF THE ESTATE OF 1'. 11. BO1IAXSOS. DECEASEU: 
\VdCHOVIA B.iSI< & TRUST COJII'ANT, EXF.C~-IOR .LSD TRLSIIL or 
TI IE  ESTATE O F  LAURA WEBB BOWASSOX, DECE~SEL),  .*XI) J .  C. TROT- 
JIAS A Y D  WACHOVIA B-LSIi & TRUST COMPANY AS G ~ N E R A L  GVARD- 
I m s  OF LAURA ELIZABETH TROTIIAS, MARIOS JACKSOX TROT- 
MAR' AND X4RT CAXIILLE TlIOTJlAS, AND THE UI\BORN ISSLE OF 

\VILLIABI CECIL TROTJIAS, A N D  ALL OTHER PERSOXS KOT I N  ESSE 
\\'no JIIGHT QUALIFY AS SCST OF KIN or WILLIAJI CECIL TROTXAS, 
SO AS TO I ~ V E  OR TAKE A1-i I P ~ ~ E R E S T  ~ S D E R  T H E  T ~ I L L  O F  L,i'CTIt&i \TEHB 
I$OIIASNOS, A N D  ALL GXBORS CHIL~RFS OF JIAITDli: BOIIASSOS 
TIiOTJIdS. AXD ALL USBORS ISSUE O F  U ~ B O R K  CIIILDRES or JIAUDE 
I'IOHBSSOS TKOTJIAS, ah-D ALL UAUORN ISSLE OF JOIIS FIIdNIiLIN 
TROTJIAK, A X D  ALL UYBORN Issr L OF LAURA ELIZABETII TIIOT- 
XIAX, m u  AIL  UNBORS I S S L ~  OF JIAIiIOS JACKSOS TROTJIAS, A ~ I )  

ALL Csnons ISSLF OF X i R Y  C~\JIILI,IC TICOTXIS 

(Filccl 1 February, 193!).) 

1 .  Judgments g§ l'id, 26-Court has jurisdiction to hear cause prior to 
c.xpiration of time to file answer when right to file answer is waived. 

The right to file answer may he wnired. a n d  when one of the defendants 
in a n  action to determine the validity of a f:lmily agreement for the dis- 
tribution of the estates in litigation waives his right to file answer by 
wit ing rt~rified before a notary public, the court nx~y proceed to hear 
the cause upon agrerment of the parties prior to the espirntio~i of time 
for filing answer, all the other parties having any il~teresi i n  the eitntes 
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having filed pleadings and I)c,ing properly rcprescntttd by counsel. 111 the 
iiistnnt case, the defendant failing to file answer had been committed a s  
nn ilic~l~rinte nntl was rcq~rcst~ntctl by gilnrtlian rid litc~,a. \vho fileti nnsw?r, 
nlld snit1 tlefcndnnt n:livcd his right to defend personally. 

2;. Wills 47: Trusts fj 17-\\here third persons wrongfully prevent tes- 
tiltor from devising proprrty for  plaintiff's benefit, plaintiff may im- 
pl*css the estate \\it11 a t rus t  evcm a s  against innocent beneficiaries. 

Wht~re t l~ i rd  p ~ r s o ~ i s  \rronpflilly iliterfore v-ith the fised intent of 
tc~stator to devise ant1 bequeath property for plaintiff's l~e~icfit ,  ant1 induce 
testator to alter sl~cli fiscd intent ant1 leave plaintiff nothing, plaintiff 
may impress the (>state with n trust ill his faror, even as i~gainst innocent 
lxnc.fic~i:lric~s of tostntor, sil~ce st~cli bolirficinries, though innoceiit, would 
liot 1l;tr.e rcccircd t l ~ c  1)roperty but for the wrollgfl~l : ~ c t  of the third 
1)ersolls aiid tli~~refore receive the property luitler the obligation of rcstitn- 
tion. 

3. Executors and .ldministrators 8 24-Decree approving fanlily agrec- 
ment for distribution of estate atfirmed in this case. 

Plaintiff instituted an action ngniust his nullt a ~ l d  gra~i t l~not l i c~ ,  alleging 
that they n-rongfully intlncetl his grandfnther to alter his fisctl intent to 
tlcvise nud I)e~ll~e:~tli  ~)ropc'rty for l~lail~tiff's bellefit. Tliercwfter. the com- 
plaint was nmentlecl to allege a cause of :letion against his gra~~tlfntlier 's 
estate to impress s:line with n resulting trust. n11t1 tlie executors and all 
the bcneficinrics, rested mid contingent, i t !  e s w  mid unborn, of his grnnd- 
fatht~r 's  ; i ~ i c l  gr;~lldniotl~er's estatcss were ~iiade l~art ies  aiid were pru~tcrly 
represc~itcd by counsel, and plnintiff ant1 all the benefici:~rics of the 
rstntes entered into a family :~grecm?nt lultler wliicli ])l;~intifC was to 
receive n certain stun from his grnndfatl~er's esti~tc :ind certilili other 
propertj  of the estate shoulil be set nvitlr ill trust for Ililil. '1'116 conrt 
found that the litigatioii involved risk to all tlie parties n11d to tlie trusts 
set up by the wills, that the peace and tlignity of the family wonld be 
prescrretl under tlie fa~nily agr tcn ie~~t .  a~i t l  tlitlt :ll)l~rov;il of the i~grcc- 
ment would be to the best interests of nll the parties, :nld entered jndg- 
ment approving same. Hcld:  The findings of fact were supported by 
plenary competent evidence, and the t l t ~ r e c  was properly entered on the 
findings in the inherent equity jnristlictio~i of the conrt to grant such 
relief upon the facts. 

APPEAL by defendants f rom Ol ive ,  Special J u d g e ,  a t  October Term,  

1935, of FORSYTH. ,lffirmed. 

"This cause coming on to be heard before the  undersigned judge pre- 

s iding a t  tlie October, 1033, T e r m  of Eorsyth County Superior  Court ,  

and all  tlie parties being represented i n  this hearing by counsel, and, i n  

open court,  having waived a n y  r ight  tha t  they might  otherwise have to 
have any of the inattel-s involved i n  this action tried by a jury, and 

having agreed tha t  the mat te r  should be heard, both as  to  the law and 

the  facts, by the undersigned judge, which agreement made in open court 

is hereby ortlerctl to be elitered ill tlie minutes, and the court having 

heard the p lca t l ing~  lierein a i d  the records i n  the case, and having heard 
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evidence, and having made a full investigation of the fact;, liereby makes 
the following findings of f ac t :  

"I. 'That F. 31. Bollannon, late of Forsyth County, Xortli Carolina, 
died on the 25th day of Decenlber, 1920, 1e:iving a last will and testa- 
~ i ~ e n t ,  n copy of wliicli is attacliecl to tlie complaint in this action as 
Exhibit -1, and wliicli is hereby referred to and made a p i r t  of this find- 
ing of fact as fully as if set out herein in full. Said \\.ill has been duly 
probatcld and Wacllovia Bank & Trust  Company 1ia.i lieretofore duly 
qualified as executor and trustee under said will; that it  llas 
all its duties as executor under saitl will, and has it. final account as 
executor, but continuei to hold the residue of the estate of F. 31. Bohan- 
11011 passing to it as trustee in said capacity as t r u ~ t e e  111lder said will 
in accordance ~vi t l i  the t e r n s  thereof. 

" 2 .  Tliat Laura Webb Bohannon, widon- of F. 1I. Bo lannon, died a 
resident of Forsytli County, So r t l i  Carolina, on tlie 17th day of June,  
1033, lcaviag a last mill. a copy of which is attached to the complaint 
herein as Exhibit 13, and nhicli is liereby referred to and made a par t  
of this finding of fact as fully a \  if set out lierein in full. Said will lins 
been duly probated and TVaclioria Bank & Trust Conipan?* lias liereto- 
fore duly qualified as executor and trustee under said wjll; that  it has 
performed all its duties as esecutor under said -ill, and has filed its 
final account as esecutor, but continues to l~oltl the residue of the estate 
of Laura XTebb Boliannon passing to it as trustee in said capacity as 
trustee under saitl will in accordance n i t h  the terms therecf. 

"3. This action inrolres a proposed settlement of a certitin civil action 
originally instituted in the Superior Court of 31eckle1lburg County, 
Xor th  Carolina, by Ernest I?. Boliannon, J r . ,  as plaintiff, against 
Wacliovia Bank & Trust Company, Executor and Trustee of the Estate of 
Laura Webb Bolimnon and Maude I3ohannon 'Trotman, wliichciril action 
has heretofore been considered by the Supreme Court upon :I question as to 
the sufficieilcy of the plaintiff's cause of action, the d e c i s i o ~ ~  therein being 
reported in 210 K. C., 670. After the decis~oa of the Supreme Court 
in said cause, tlie said action n a s  remorcd from ASecklenburg County 
to Forsytli County for trial and t l~ereafter  the plaintiff tllerein filetl an  
amended complaint and obtained an  order making the children of 11aude 
Bolinnnon Trotman, liereinafter referred to, and Wachovia Bank & 
Trust C'ompany, as trustee of the estate of F. 11. Boliznnon, parties 
defendant. The  entire record in said civil action has bee11 introduced 
in eridence in this cause, and the allegations of the eoml)lailit and the 
amended complaint therein are all before the court. and said record is 
hereby referred to for a full statement of the causes of action alleged in 
said eivil action. Said ciril action and the proposed settlement thereof 
inrolre questions as to the distribution of the estate of F. 11. Bohannon 



and a c a u e  of action for damages against the eitatc of Laula  Vebb  
Uohannon, grov ing out of alleged interfertalicr, by UTebb Bolian- 
non and Naude Boliannoli Trotman, with an intended diipositioii of the 
property of F. N. Ilohannon, it being alleged that  hut for said ~vrongful  
interfcrcncc the said F. 31. Bohannon ~ i o u l d  have gircn a one-fifth 
interest in all his property to Ernei t  F. Bohannon, Jr. Tllc property 
of F. 31. I3ohannon invol~ctl  ill the litigation and a one-fifth of the value 
of xliicli is clninlecl by Ernest F. Bohalino~l. ,Jr., includeq property xhic11 
was transferrctl by I.'. 31. Boliannon in liis lifetinie to a trustce for eel.- 
tain of the defciidants, and albo includes the residne of hi5 estate pas i l lg  
under hi. n ill to the TT'aclio~ ia Bank 6 Trust Conlpany 21.; t r n i f c ~  for 
certain of the defendants. 

"4. -111 perm11" both those i r l  cssc and those not i t 1  c \ \ c ,  nlio lisrc~. 
or might hare,  ally interest or claim in any of the property of the t r l~s t  
estate of F. M. Bohaanon. or in the i n l u  z I I ' O S  trusts created by him, or 
in ally of tlic property of the tru5t estate of Laura Webb Bohaiinou.  ha^ r 
been dulx niade parties to thiy action, and all parties 1 1 1  easc have beell 
duly ,erred \\it11 slinlrnons and a c01)y of the complaint; all partics 
in  csae bnt not s u l  jzrr is, are duly representecl herein e i t h ~ v  by duly 
appointed, qualified and acting general guardians, or by dul? apl,ointed 
guardians cctl l i t ~ r r l ;  all guardians and guardians ad l ~ t e r n  hare  heen duly 
served vit l l  sulnmolis and copy of the conil)laint ant1 hare  filed allsxcr 
in behalf of their respective ~ a r d s ;  all persons not in <'as(, nlio liax e, 
or might have, any interest in the niatters i nvo l~ed  in thi- action are - 

likenise properly before the court, being rtpresented by duly appointed 
guardians at1 1 1 f t m  n h o  have filed anrncrs in their behalf; that the 
intere-ts of the estates of F. &I. I3ohannon alid Laura Kcbb  Bohannon. 
and of all perbolls ~ v h o  might be entitled to any intereqt under their 
respect i~e  nills. are further represented by TT'aclio~ia Bank ck Trust  
C'omuanr as trustee under each of said wills; that  said Wachorin Bank 

A .  

& Trust Company has filed an  ansner in its capacity as trustee under 
each of said wills and is represented in the action and at thiq hearing 
by separate counsel in each of said capacities; tlic court holds that all 
partics i n  interest are duly and properly before the court in sllch a 
manner as to be bound by the decree of tlie court, and are properly 
represented in the action and a t  this hearing. Emes t  F. Bohannon, Sr., 
has heen duly served nit11 summons and a copy of tlie conlpla~nt and 
has filed in writing express naiver of liiq right to file an ansner, and 
has filed a consent to the settlenlcnt provided for in the contract, a copy 
of which is attached to the conlplaint as Exhibit 'G.' 

"5. The deftmlants Maude Bohamon Trotman and Ernest F. Bohan- 
non, Sr.. are the only children of F. 31. Bohannon and Laura Webb 
Bphannon; that Ernest 3'. Bohanilon. J r . ,  is the only child of Ernest F. 
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Bohannon, Sr., and the only children of Xaude Bohannon Trotman are 
the defendants John  Franklin Trotman, Laura Elizabeth Trotman, 
Marion Jackson Trotrnan, X a r y  Camille Trotman and William Cecil 
Trotman;  that  the defeildant J. C. Trotman is the husband of the 
defendant Naude Bohannon Trotman. That  110 child of Maude Bohan- 
non Trotman has died leaving issue. 

"6. That  J. C. Trotinail and Wachovia Bank & Trust Company are 
the duly appointed, qualified and acting general guardians of each of 
the defendants Laura Elizabeth Trotman, Xar ion  Jackson Trotman and 
Mary Camille Trotrnan, all of ~110111 are minors; that  the defendant 
William Cecil Trotman is a minor without general or testamentary 
guardian, and that  Edward S. IIcefncr, Jr . ,  has been duly appointed as 
guardian nd litem, and is duly rrpresenting said minor in this action; 
that  Calvin Grares, Jr . ,  has been duly appointed as gusrdian ad l i tetn, 
and is duly representing Ernest F. Bohalinon, Sr. ; that  Gaither Jenkins 
lias been duly appointed as guardian rrd litc~m, and is duly representing 
all unborn children of Maude Bohannon T ~ o t m a n  and all unborn issue 
of unborn children of Xaude Bohannon Trotman and all unborn issue 
of John  Franklin Trotman, Laura Elizabeth Trotman, Marion Jackson 
Trotman, and of Mary Camille Trotman. 

"7. That  Wachovia Bank & Trust Company is a coiporation organ- 
ized under the lams of Nor th  Carolina, and is duly autkorized to act as 
executor, trustee and guardian. 
"8. That  prior to the death of F. 31. Bohannon, he had established 

for the benefit of John  Franklin Trotman, Laura Elizabeth Trotman, 
Nar ion  Jackson Trotman and Mary Camille Trotman, who are all the 
chi1drr.n of Maude Bohannon Trotnlan born prior to the death of F. 31. 
Bohannon, certain trusts, there being a separate trust for  each of said 
children, and the funds here in said trusts a t  the time of the death of 
said F. 31. Bohannon aggregated $761,519.85. 

"9. That, in addition to the property contained in the trusts set out 
in the preceding finding, F. 31. Bolianaon left a t  his death the property 
sho~vn on Exhibit 'C,' attached to the complaint herein which had an 
inventory value of $1,532,625.62, and included all the property passing 
under the will; that  the person entitled to the corpus  of the residue of 
said estate n o r  in the hands of Waclloria Bank & Trust Company as 
trustee under the terms of said v i l l  are John  Franklin Trotman, Laura 
Elizabeth Trotnlan, Marion Jackson Trotman, Mary Camille Trotinan, 
William Cecil Trotman and any other child or children who may be 
horn to  Ma11de Bohannon Trotinan. I n  the went  of the death of any of 
said Trotman children prior to the death of their mother, Maude 
Bohannon Trotman, or the death of Ernest F. Bohannon, Sr., the 
interest of such deceased child would pass to its issue the11 living. 
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correct statenlcnt of the assets now held hy said TTTachoria Bank SI Trust  
Company as truitee under the will of F. M. Boha~lnon,  decea,ed, is 
attached to the coinplaint hcrein as Exhibit 'I),' which exhibit i- hereby 
referrrd to and I I I ; I ~ ~  a ],art of this findlng of fact as flllly a' if set 
out lierein in fnll and the rourt find. that the reasonable xalue of' said 
asset. shown on said exlllbit a t  the present time 1s al)proxi~nately 
$BSd770S.4;. 

'(10. That  Laura T e b b  Bollannon, widon of F. 11. Boha~lnon, dis- 
sented from his \\ill  and thereby hecanie entitled to a gear's allo~vance. 
dower in the real estate, and one-tliird interest in thc personal property 
of his estate ; that  tlie Wachoria Bank & Trust C'onlpa~iy, a5 e ~ e c u t o r  
of the estate of F. 11. Bohannon, duly delivered a d  transferred to the 
said Laura Vebb  Bollarmon her one-third interest in tlie pcr;onal prop- 
erty, made settlement with her for her year's allowance in cash, and in 
settlement of her dower interest in the real estate conveyed to her a life 
estate in the liorne place at KO. 060 IT. Fif th  Street, in TVinston-Salem, 
S. C., and a one-third undivided interest in fee simple in two tracts of 
land k n o ~ ~ n  as the nmin factory, leaf houqe and storage shed, property 
situated on Patterson -Ivenue, F i f th  and Chestnut streets. Said execu- 
tor has also paid all debts and funeral expenses, and all ebtate, inheri- 
tance, succe\sion, transfer and other taxes levied and i m p o d  upon the 
estate, or any part  thereof, as prorided in the first item of the will of 
F. A l .  Bohannon, deceased, and that  the estate of F. ;\I. Bohannon now 
in the hands of said Wachovia Bank & Trust  Company is held by it in 
trust, pursuant to the terms of said will, copy of which is hereto at- 
tached, marked Exhibit A. 

"11. That  a correct statement of the assets now held by TT'achovia 
Bank k Trust ('oinpany as trurtee of the estate of Laura VTehb Bohan- 
non is attaclied to the complaint in this action as Exhibit 'I" and is 
hereby referred to and made a part of this finding of fact as fully as if 
set out herein in fnll, and ;lie court finds as a fact that  the rea.onable 
present ralue of the aqsct. shown on ?aid exhibit is $100,000.00. 

"12. That  the debts, taw. and co*ts of ndrninistration of the e>tate of 
Laura Wrhh Bohamoil hare  been paid and all specific L~qurst4 haye 
been duly delirered to the beneficiaries, and that  the assets of said estate 
now in the handi: of the truitee thereof. and referred to in the prfwtl ing 
finding of fact, are now held by said trubtee under the terms and pro- 
x+io~ls of Iterli I\T of the nil1 of the said Laura Webb Boha~mon. 

"13. That  tlir fire Trotnlan c lddren  qhare in the two estate, of F. 11. 
Bo2lannon ant1 Laura Webb Bollaimon uhen taken together nit11 sub- 
stantial qua l i t y ,  the failure of ~ ~ i l l i a n i  ('. Trotman, horn after the 
death of F. ,\I. Bohannon, to participate in  the inter ~ , i r o s  trusts estab- 
lished by F. hl. Eohannon, being substantially equalized by the will of 
Laura Vebb  Bohaanon. 
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"14. Tliat the plaintiff Ernest F. Uohannon, Jr.,  was utterly excluded 
from any participation in tlir i r l f c r  t . i r os  trusts established by F. 11. 
Boliannon, and also from any participation wliaterer eit ier in the estate 
of his grantlfatlicr, F. 31. Bollannon, or in the estate of his graiidmotl~er, 
Laura Xebb  Boliannon. I n  tlie action instituted by thtl said Ernest F. 
Boliannon, J r . ,  in tlie Superior Court of Mecklenburg County, and 
thereafter rcmowtl to Forsyth COUIITJ, ~\l i icl i  action 11~1s been referred 
to in  n preceding finding of fact, it  is allcgcd that  the --aid exclusion of 
Ernest F. Bohannon, Jr . ,  x i s  tile rcsult of wongfu l  acts on the part of 
Laura. Wchb Boliannon and Mnnde Bohannon Trotmall, and that  but 
for said n-rongful acts wid  Ernest F. Bohannon, J r . ,  11-oultl have been 
gircn a one-fifth iliterwt in tlie irlirr. r-ir-o, tl-usts and a cnc-fifth interest 
in tlic eqtatc of F. 31. B o l ~ n n o n ,  rlcceased. I n  tlie ori+nal complaint 
in said action, the relicf songlit was damages against tlie estate of Laura 
T e b b  Boliannon and Maude Bohannon Trotman iii tlie amount of 
$393,184.39. I n  tlie amended cornl)laint it  Is alleged that the remedy 
a t  Ian- against the original defendants i n  wid  action is i l d e q u a t e  and 
that  tlie plaintiff therein is extitled to relief of a legal or equitable 
nature against the estate of F. 31. Boliannon and tlie persons participat- 
ing thwein under his will. 

''15. Tliat the plaintiff Ernest F. Boliannon, J r . ,  and the defendants 
?rTaude I3ohannon Trotnlan and J .  C. Trotman and Jolin Franklin Trot- 
nian, and J .  C. Trotman as one of the guardians, respectively, of Laura 
Elizabctli Trotman, Marion Jackson Trotnian, and N a r y  Camille Trot- 
man, 11al-e cnterccl into a written contract dated September 30, 1938, a 
copy of 1.i hich is attaclied to the complaint herein as Exhibit 'G,' and 
nhicli is liereby referred to for all the terms thereof, and is made a part  
of this finding of fact as fully as if set out herein in full, and that  this 
action has been instituted by the plaintiff lierein as contemplated by said 
contrart for tlie purpose of obtaining an  adjudication of the court as to 
the ral idi ty of said contract, and in order that all fiduciaries may be 
properly adrised and instructed by the court as to the n l i d i t y  thereof 
and their duties i n  regard thereto. 

"16. That  if said contract is approved, it will result in a final and 
conlplete settlement of the pending litigation be twen  the parties and of 
all controrersies in refcrcnce to distribution of tlie e.tate of F. 11. 
Bohannon and Laura Webb Bohannon, and all controrelsies among the 
parties in reference to tlie i t t i e r  i ~ i r o c  truqts vreated by F. 31. Bohannon 
for certain of tlic defendants. That  the approral and consummation of 
said settlelncnt would also result in a permanent healinp of the breach 
heretofore cxisting in tlie fanlily relations and between the different 
branches of the family as more fully set out i n  a subseqlent finding of 
fact, and would tend to preserre and protect the peace, lio11or and dignity 
of the family. 
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"1;. Tliat the absolute eliniinatio~l of E. F. Bohannon, Jr . ,  from ally 
participation nhaterer  in his grandfather's estate resulted in a bitter 
and far-reaching breach in the family relations b e t ~ e e n  the T r o t ~ n a n  
and Bohannon branches of the family, and that  this breach, instcad of 
healing, had a tcndcacy to n iden as time n ent on, culminating in the 
family laxsuit  referred to in the preceding findings of fact licrein. 
Since the institution of said action, 11owe~-er, a i d  since the deci4on of 
the Supreme ( 'ourt  tliereia, there lias been a cliangc in the family rela- 
tionship ant1 the feelings of the respecti1 e l~ierr~bers of the family tolrard 
each other. a i d  if the o~ ig ina l  cause of the breach of the family relations 
ah referred to in t l ~ e  preecding paragraph hcreof can he removed and the 
pending litigation settlcd up011 a baiis nhich all t l i ~  parties coiisitler fa i r  
and reasonable, peaceful and friendly family relations among all mem- 
hers of both branches of the family can be permanently reebtal)li&d. 
On the other hand, if the said litigation is alloned to remain 1)ending 
and is not settled except by a trial, it  will act as a constant barrier to the 
establislm~ent of family peace. I f  said action mere to go to trial. it 
vould plungc tlic fanlily into litigation which would doubtless estend 
over a number of years and be atteililetl with an  enormous amount of 
cspense, uncertainty and risk, as well as unfavorable publicity; that  i t  
vould seriously jeopardize the trusts established by F. JI. Bol~annon, 
both in his lifctime and by the terms of his will; that  it  nould tend to 
espose to the public gaze intinlate family affairs 11-Iiich should be kept 
nitliin the faniily circle, a i d  that it would tend to destroy the peacc. 
honor and dignity of tlic faniily resulting in ernbarrassnlent and humilia- 
tion to thc rarious members thereof; that  it  would inevitably renew the 
breach of the f a n i i l ~  relations and ~vould rcnder any furtlwr reconcilia- 
tion impossible. 

"IS. Tliat the contract of settlement entered into betveeii the plaintiff 
herein and all the niemhers of tlic Trotnian family n.ho are sui  juris 
n az agreed upon after long, careful and paiastakiiig consideration 011 the 
part of all the parties thereto, and that  said parties hare  taken into 
consideration all thc facts and circumitance~ in connection thercnith, 
and liave sincerely souglit to a r r i~ . e  a t  such an  agreement as would put 
an  end to family litigation and tlissension and n-oultl ret;stahliqll peace 
and concord. 

"19. The court finds as a fact that  settlement under the terms of the 
contract attached to the complaint marked Exhibit 'G' is for the best 
interests of all the parties, including the present, prospectire and con- 
tingent beneficiaries of the trust under the d l  of F. 11. Bohannoa, arid 
that  it is for the best interest, of Laura Elizabetli Trotman, AIarion 
Jackion Trotman and Mary C a n d l e  Trotman, and of all the other 
infants who are parties to this action, a i d  their unborn issue. 
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"19-9. The court finds as a fact that  settlement on the basis provided 
for in the contract attached to the comvlairit as Exhibit 'G' is for the 
best interests of all the present, prospective and contingent beneficiaries 
of the trust established under the mill of Laura Webb Bohannon and is 
for the best interest of the infant, William Cecil Trotman, and his 
unborn issue. 

"20. The court finds that  the said settlement will prevent dissipation 
and waste and will more nearly accomplish the primary objects and 
effectuate the real intention of the creators of said trustis than could be 
accomplished by a rejection of said settlement and a relegation of the 
parties to bitter family strife and long-drawn-out litigation. 

"21. The court finds as a fact that  i t  is for the best interest of all 
parties concerned, and that  it is the most equitable wa,y to make said 
settlement, for the settlement to be made from the estate of F. M. Bohan- 
non as provided for in said contract, and the court further finds that  
said settlement in said manner will more nearly effectuate the primary 
intentions of F. 31. Bohannon and Laura TVc>bb Bohannon than a settle- 
ment made in  any other manner or from any other source. 

"22. The plaintiff, in good faith, claims the right in the pending 
action to recover from the assets of the estates of F. M. Bohannon and 
Laura Webb Bohannon or from the persons who received said assets, 
the total sum of $303,15439, or property of that  value. Under the 
terms of said family settlement, plaintiff is to receive outright from the 
estate of F. 31. Bohannoi~ cash -and property which the court finds to 
have a value approximately of $90,645.44. I n  addition thereto there is 
to be set up  from the income and corpus of said estate (2 trust fund of 
cash and property of the aggregate value of $100,000 for the benefit 
of said Ernest F. Bohannon. J r . .  and his wife. issue and next of kin. , , 
I n  consideration therefor the plaintiff is to release and give up  all claims 
involved in  the pending action, and all claims in, or aga.nst, the estates 
of F. 11. Bohannon and Laura Webb Bohannon, or any other party or 
parties to this action. The court finds that  said claims of the plaintiff 
are reasonably worth the value of the property to be received-by him 
and the property to be set up  in trust in said family settlement and said 
settlement constitutes a reasonable and equiiable settlement of the con- 
flicting claims involved. 

"23, The court finds as facts that  the disputes involved in the pending 
litigation are bona  fide disputes, the parties thereto maki.ig adverse con- 
tentions in good f a i th ;  that  a determination of the rights of the parties 
by carrying said litigation to a conclusion would involve long and expen- 
sive litigation and a determination of difficult and doubtful questions of 
fact and of law; that  there would be conflicting testimony and the result 
of a trial in the Superior Court would be uncertain. Regardless of the 
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outcome of the trial in the Superior Court, there would doubtless be an  
appeal by the losing party to the Supreme Court, with the possibility of 
other trials before the litigation was finally concluded. The final out- 
come of said litigation would be doubtful and would be attended with 
risk on the part  of all parties. That  leaving the parties to work out 
their rights in said litigation would not only permanently impair the 
honor and dignity of the family and result in permanent family discord, 
but i t  would also seriously jeopardize the trusts involved, and that  the 
court can more nearly carry out the primary intentions of the creators of 
said trusts and better preserve and safeguard said trusts by approring 
the family settlement than by leaving the parties to obtain an  adjudica- 
tion of their rights by litigation. 

"I t  is, therefore, upon the foregoing findings of fact and upon the 
record, concluded as matters of law, and adjudged by the court as 
folloms : 

" ( I )  The court holds that, in its equity jurisdiction, looking to the 
interests of the family as a whole, and exercising the power of courts of 
equity to approve family settlements, and thereby preserve family ties 
and the honor and dignity of the family, the court has the power in this 
case to approve the settlement agreed upon by certain of the parties and 
to bind all parties not sui juris and those not in esse. 

" ( 2 )  That  the contract of settlement, copy of which is attached to the 
complaint herein as Exhibit 'G,' is hereby approved by the court, and is 
adjudged to be legally binding upon the parties thereto, and is hereby 
made legally binding upon all other parties in interest, including trus- 
tees, guardians, guardians nd l i fem, minors and unborn persons in 
interest. 

"(3 )  That  Wachovia Bank & Trust Company, as trustee of the estate 
of F. &I. Bohannon, deceased, is hereby advised and instructed that  it is 
the duty and it is hereby ordered and directed, as such trustee, to carry 
out and perform the terms of said contract and, in accordance therewith, 
to pay and deliver to the plaintiff herein the cash and property directed 
to be paid and delirered to him by the said contract, and to ~ e t  up  the 
new trust fund as provided for in the said contract, a copy of which is 
attached to the complaint herein as Exhibit 'G'; and said Exhibit 'G' 
attached to the complaint herein is hereby incorporated in, and made a 
part of, this decree as fully as if set out herein, in fu l l ;  and it is ordered 
that  said Exhibit 'G' shall be included as a part of any certified copy of 
this decree which may be used for recording in the office of the register 
of deeds of any county in which any real estate affected hereby is located. 
I t  is hereby adjudged by the court that  said Exhibit 'G' shall colistitute 
the trust instrument under which the said new trust shall be set up  and 
administered, and the said trust instrument was intended by the parties 
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to this action to constitute and sct up  an  irrevocable trust and that such 
trust is hereby adjudged to be irrevocable. 

"(4) That  this decree operate and it is hereby declared to operate as 
a conveyance from the Wachoria Bank & "rrust Company, as trustee 
under the will of F. M. Bohannon, and from all other parties to this 
action who may hare  any legal or equitable title therein, to Wacllovia 
Bank Ss Trust  Company, as trustee under the contract containing the 
trust provisions, a copy of which is attached to tlle corrlplaint marked 
Exhibit 'G' of a 19.4 per cent undirided interest in all the real estate 
held by Wachoria Bank Ss Trust  Company as trustec under the will of 
F. N. Bohannon or owned by said trust estate of F. M. Bohannon on 
the date of this decrcc, and in the ercnt of the sale of any of said real 
estate between this date and the date of distribution, then said Wachoria 
Bank 8: Trust  Company shall transfer to itself as trustee under the con- 
tract marked Exhibit 'G' 19.4 per cent of the consideration that  may be 
received for any such real estate so sold. 

" ( 5 )  I t  is further ordered, adjudged and decreed that  the Wachoria 
Bank & Trust  Conlpany, as trustee under the will of F. 31. Bohannon, 
shall, a t  the time the trust which is established under the contract 
marked Exhibit 'G' is set up, execute and deliver to Wachovia Bank 
&: Trust  Company, as trustee under said contract, a deed conveying title 
i n  fee simple to 19.4 per cent undivided interest in the real estate held 
by it as trustee under the will of F. 31. Bohannon upon the date of this 
decree, or, in the event of an  appeal to the Supreme Court, and an 
affirmance of this decree, as of the date the decision O F  the Supreme 
Court is filed in the Superior Court. 

"(G) The court further advises and instructs all fiduciaries who are 
parties to this action, whether in their own right or in a representatire 
capacity, that  it  is their duty and they are hereby ordercd and directed 
as such fiduciaries to recognize the contract of settlement hereinbefore 
referred to as valid and binding. 

" ( 7 )  The costs of this action, including the fees of all guardians 
ad l i t e m ,  when approved by the court, shall be paid by Wachoria Bank 
Ss Trust  Company, trustee of the estate of F. hI. Bohaiinon, from the 
assets of the estate of F. 31. Bohannon in the hands of said trustee, and 
the said trustee shall likewise pay the costs of tlle action instituted in 
the Superior Court of hfecklenburg County, S. C., and hereinbefore 
referred to and now pending in the Superior Court of Forsyth County. 
and a proper jud,ment shall be entered in said cause dismissing said 
action upon the carrying out of the contract of settlement in accordance 
with this decree. 

"(8) This action is held open until the trust hereinbefore referred to 
is  fully established under the contract, Exhibit 'G,' and for such period 



x. C.] FALL T E R M ,  1938. 717 

thereafter as may be deemed proper for the purpose of supervising the 
setting up and establishing the said trust, and for the purpose of ad- 
justing in this action any rights or equities that  may arise between 
Ernest F. Bohannon, Jr . ,  and the other beneficiariei of the trnst pro- 
vided for in Eshibi t  'G' attached to the complaint, in coilnectlon with 
the settlement herein approved and the establishing of said truqt. 

"This 26 day of October, 1938. Hubert E. Olire, Judge Presiding." 
Wachoria Bank & Trust Company, executor and truitee of the estate 

of F. M. Bohannon, groups its exceptions and assigns error as follows : 
"I. I n  that  the court o~e r ru l ed  its objection to the hearing of the case 

a t  the October Term since no answer had been filed by Ernest I?. Bohan- 
lion, Sr.. and the time for ansnering had not expired, to ~ ~ h i c h  this 
defendant excepted. 

"2. I n  that  the court found as a fact that the settlenient under the 
terms of the contract attached to the complaint marked Eshibit  'G' is 
for the best interests of all the parties. 

"3. I n  that the court entered judgment directing Wachovia Bank 6: 
Trust Company as trustee of the estatc of F. 11. Bohannon to carry out 
and perform the terms of the contract attached to the complaint as 
Eshibit  'G,' and to pay and deliver to the plaintiff cad1 and properties 
as therein directed and to set up  the new trusts as provided in said 
contract. 

"4. I n  that the C'ourt signed and entered the judgment set out in the 
record." 

E d n a r d  S. Heefner, Jr . ,  guardian ad l l f e m  for William Cecil Trot- 
man and the unborn issue of Williarn Cecil Trotnlan and all other 
persons not in t s s e  who might qualify as nest of kin of MTilliam Cecil 
Trotman, $0 as to hare  or take any interest under the will of Laura 
Webb Bohannon, groups his exceptions and assigns error as follows : "I11 
that  the court signed and entered the judgment set out in the record." 

Gaither Jenkins. gurdian nd li fem for all unborn children of Maude 
Bohannon Trotman, and all unborn issue of unborn cliildren of Maude 
Bollannon Trotman, and all unborn iqsue of John Franklin Trotman, 
and all unborn issue of Laura Elizabeth Trotman, and all unborn issue 
of Marion Jackson Trotman, and all unborn issue of Mary Camille 
Trotman, groups his exceptions and assigns error as f o l l o ~ s :  "In that  
the court signed and entered the judgment set out in the record." 

Robinson d Jones for Ernest F.  Bohannon, Jr. 
Parrish S. Urn1 for Xrs .  Xaztde Hohnnnon Trofmnn, J .  C.  Trotman 

and John Fmnklin Trofman, and J .  C. I'rofman, as one of fhe co- 
guardians of Laura Elizabefh Trotman, Xarion Jackson Trofman and 
Mary  Camille l'rotman. 
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Xanly ,  Hendren & Womble for Wachocia Bank & Trusf Company, 
general guardian of Laura Elizabeth Trofman,  Xarioiz Jackson Tro f -  
man and Mary Camille Trofman,  and Wachovia B a d .  d Trust Conz- 
puny, Executor and Trustee of fhp Estate of F.  X. Bohannon. 

Gaither Jenkins, guardian nd litem for a l l  unborn children o f  illaude 
Rohannon Trotman et al. 

Edward 8. Heefner, Jr., guardian ad l i fem for William Cecil Tro f -  
man et al. 

Calvin Graves, Jr., guardian ad litem for Ernest F. Aohannon, ST. 

CLARICSOK, J. The following exception and ass ig~ment  of error 
made by defendant Wachovia Bank & Trust Company, executor and 
trustee of the estate of F. M. Bohannon, cannot be sustained: "(1) That 
the court overruled its objection to the hearing of the case at the October 
Term since no answer had been filed by Ernest F. Bohannon, Sr., and 
the time for answering had not expired, to which this defendant excepted. 
. . . At the time of the hearing, Ernest F. Bohannon, Sr., had not 
filed an  answer and that thir ty days had not elapsed siilce service upon 
him of the summons and complaint." I n  its brief i t  stales : "The statu- 
tory time for answering, however, has now expired, and it may be ad- 
mitted that  the record i11 the clerk's office dot>s not show cither an answer 
or demurrer filed by Ernest F. Bohannon, Sr." 

On the record, we find that "Upon proper evidence, the clerk of the 
Superior Court of Forsyth County found: 'That the defendant Ernest 
F. Bohannon, Sr., has been committed as an inebriate, and that, al- 
though there has been no order depriving him of his legal status, except 
a n  order of commitment, it is proper that  h~ be represented by a guard- 
ian ad litem in this proceeding in addition to defending himself per- 
sonally, if he desires to do so.' Consequently, a guardian ad litem was 
appointed for him, and this guardian filed an  answer on his behalf. 
. . . The matter also was taken up with him per:,onally, and he 
expressly waived the right to file an answer, and stated that he was in 
favor of the settlement, this consent and waiver being verified before 
a notary public." The right to file an  answer is a privilege which may 
be waived. 

I n  Reebe u. Beebe Co., 46 Atl., 168 (170-171), the defendant waived 
the time for filing answer and a judgment was taken before the statutory 
time had expired. I n  approving this procedure, the Court said:  "Sec- 
tion 105 of the Practice Act allows the defendant 30 days after the filing 
of the declaration within which to plead thereto. But this provision 
was enacted i n  the interest of the defendant, and he may waive it, and 
put himself in default at  any t ime; and, when so in default, either by 
his own acknowledgment of the justness of the plaintiff's claim, and 
waiver of time to plead, a judgment by default for a want of a plea may 
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be entered against him. A o p e t  v. 1T7allnce, 28 N .  J. Law, 524. Proper 
practice requires that  the admission by the defendant of the justice of 
the plaintiff's claim, and liis waiver of time to plead to the latter's decla- 
ration, should be in writing, and filed in the clerk's office." 

The following exception and assignment of error made by defendant 
W a c h o ~ i a  Bank k Trust Company, executor and trustee of the estate of 
F. X. Bohannon, cannot be sustained: "(2) I n  that  the court found as 
a fact that  the settlement under tlie ternis of the contract attached to the 
complaint marked Exhibit 'G' is for the best interests of all the parties." 
This is the main controversy in this case. We think there was sufficient 
competent evidence to sup1~or.t the findings of fact, and the conclusions 
of law thereon are fully sustained by the authorities in this jurisdiction. 

The settlement was based mainly on a decision of this Court, B o h a n -  
non P. T r u s t  Co. ,  210 S. C., 679, where i t  was held: "Plaintiff alleged 
that  his grandfather had formed a fixed intention to settle a large part  
of his estate on plaintiff, that defendants conspired together to deprive 
plaintiff of his share of the estate, and by false and fraudulent repre- 
sentations induced his grandfather to abandon his intention to leave 
plaintiff a large part of his property, and that but for such false and 
fraudulent representations plaintiff's grandfather would have carried out 
liis previous intention and would have devised for the benefit of plaintiff 
a large part of the estate. H e l d :  The facts alleged are sufficient to con- 
stitute a cause of action against defendantq, the cause being analogous 
to the right of action for wrongful interference with contractual rights 
by a third person." 

The amended complaint stated a cause of action against tlie bene- 
ficiaries of the F. X. Bohannon estate. 

I t  is contended by plaintiff: "(1) I f  Maude Bohannon Trotman and 
Laura Webb Bohannon (the two original defendants) had obtained the 
property themselves as devisees under the F. 11. Bohannon will, they 
would hare  been declared constructive trustees for the benefit of the 
plaintiff. 12) I f  the property in the hands of the wrongdoers would 
thus have been subject to a conqtructive trust, it  is likewise subject to 
such a trust in the hands of the donees of said property. Dealing with 
these propositioils in the order stated : (1) I f  the original defendants 
had themqelvec, as devisees, obtained property which, but for their 
wrong, ~vould have gone to the plaintiff, they mould have been declared 
coilstrlictirely trustees under h'tlnlner 2.. S f a t o n ,  151 X. C., 198." 
T e a c h e y  v. G u r l e y ,  cinfe,  288; C h a m b e r s  I > .  B y e r s ,  an t e ,  373; 2 Pome- 
roy's Equity Jurisprudence (3rd Ed.), sections 912 and 913. (2)  "Inas- 
much as the beneficiaries under the will of I?. M. Bohannon are donees, 
the property in their hands is subject to the same constructive trusts 
as if i t  were in the hands of the original wrongdoers." 3 Bogart, Trusts 
8r Trustees, sec. 473. We think these contentions of plaintiff correct. 
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I n  R u h e  v. R u h e ,  77 Atl. P., 800 (Court of Appeals, Xd.) ,  i t  is thus 
stated: "It is also settled that  property obtained by m e  through the 
fraudulent practices of a third person will be held under a constructive 
trust for the person defrauded, though the person ~ ~ l i o  received the 
benefit is innocent of collusion. I f  such person accepts tlie property, he 
adopts the means by 75-hich i t  was procured, or, as L o d  C ' h i e f  J u s f i c c  
W i l m o t  sa id :  'Let the hand receiving the gift be ever ,so chaste; yet if 
i t  comes through a polluted channel, the obligation of restitution will 
follow it.' 1 Per ry  on Trusts, sec. 211. IQhile the allegations of this 
bill may not be sufficient to create a resulting trust, 3s urged by the 
appellee, there can be no doubt that  they are sufficiently certain and 
definite to grat ify the requirements of law as to the creation of a ral id 
trust that  will be enforced by a court of equity." Snicr L?. 1T'eeks, 178 
Pac., 819; Bank v. Crowder,  194 N .  C., 312. 

Thwe  was plenary evidence to support the facts found by the court 
below. The conclusions of law are fully sustained by the authorities in 
this and other courts in the exercise of its equitable jurisdiction approv- 
ing family settlements made like the present. 

I n  Pr ice  v. Pr ice ,  133 h'. C., 494 (504))  it is written: '(The principles 
by which courts of equity are governed in sustaining a n 1  enforcing such 
contracts as to the one set out in this record are well settled and strongly 
stated by Lord  H a r d w i c k e  in the case of S f a p i l t o n  c .  S f trpi l ton,  1 Atl., 2 
( 2  K h i t e  & Tudor's L. C., 1675, star  p. 524 1. I n  speak~ng  of a contract 
made for the purpose of settling a family controversy he says: ' I t  was 
to save the hoaor of the father and his family, and Tvas a reasonable 
agreement; and, therefore, if it  is possible for a court of equity to decree 
a performance of it, i t  ought to be done. . . . And, considering the 
consequence of setting aside this agreement, a court of equity will be glad 
to lay hold of any just ground to carry it into execution, and to establish 
the peace of a family.' " Reyno lds  c .  Reyno lds ,  208 N .  C., 578 (622). 

I n  i l r m s f r o ~ ~ g  c. PolnX.ncefe, 191 N. C., 731 (934-5), we find: "In 
5 R. C:. L., p. 878, it is said : ' I t  is the duty  of courts r a t i e r  to encourage 
than to discourage parties in resorting to compromise? as a mode of 
adjusting conflicting claims; and the nature or extent of the rights of 
each should not be nicelv scrutinized. Courts should. so f a r  as thev 
can do so legally and properly, support agreements which have for their 
object the amicable settlement of doubtful rights of parties; the consid- 
eration of each agreement is not only valuable, but highly meritorious. 
They are encouraged became they promote peace, and when there is no 
fraud, and the parties meet on equal terms and adjust their differences, 
the court will not overlook the compromise, but will hold tlie ~ a r t i e s  
concluded by the settlement. Courts of equity, like courts of law, do not 
discountenance compromises of doubtful claims, much less of suits ac- 
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tually instituted for litigating such claims. Such rule would tend to 
defeat and discourage all compromise. Equity favors amicable adjust- 
ments, and will not disturb them unless its jurisdiction is invoked in 
favor of one without knowledge a t  the time by satisfactory eridence of 
deception, fraud or mistake.' This has always been the policy of this 
State borne out by numerous authorities. S u f t o n  1 % .  Robeson, 31 h'. C., 
350; Wil l iams  z.. Alexancler, 39 S. C., 207; X a y o  c. Gcrrdnei-, 49 S. C., 
359; Barnawe71 T. Threadgil l ,  56 S. C., 58;  Fork c. W e s f a l l ,  143 S. C., 
2 i 6 ;  P e y f o n  2.. Shoe Co., 167 S. C., 280. I n  Beck c. Wilk ins -Ricks  Co., 
186 N. C., 214, it is said:  ' In  X o y o  1 % .  Gardner, 49 N .  C., 359, this 
Court, by C h i e f  Justice Scrsh ,  says: " I n  re L u c y ,  21 Eng. Law and 
Eq. Rep., 199, it was decided that, to sustain a compromise, it  was suffi- 
cient if the parties thought, a t  the time of entering into it, that there was 
a bona fide (or real) question between them, though in fact there was no 
such question." The law farors the settlement of disputes, as was said 
in that  case. I t  is stated in 9 Cyc., 345, that  ''the compron~ise of a dis- 
puted claim may uphold a promise, although the demand was un- 
founded," citing numerous cases in the notes to sustain the text.' " Trust  
C'o. tq. Sicholson ,  162 N .  C., 257. 

I n  Tise  1.. IIicks, 191 N. C., 609 (613-614), we find: "Family settle- 
ments, such as that made by these brothers and sisters, when fairly made, 
and when they do not prejudice the rights of creditors, are favorites of 
the law. They are made by members of a family, after the death of the 
father or mother, r h e n  the ties of family affection are strong and sacred, 
and before they are weakened by separation of brother and sisters, which 
is inevitable. They are made in recognition of facts and circumstances 
known, often, only to those who have lived in the sacred family circle, 
and which a just family pride would not expose to those who neither 
understand nor appreciate them. They proceed from a desire on the 
part of all who participate in them to adjust property rights, not upon 
strict legal principles, however just, but upon such ternir as nil1 prevent 
possible family dissensions, and will tend to strengthen the tieq of family 
affection. The law ought to, and does respect such srttlements; it  does 
not require that  they shall be made in accord with strict rules of law;  
nor will they be set aside because of objections based upon mere techni- 
calities. J z r d g ~  Girs fon,  speaking of an  agreement similar to that in- 
volred in this action, says, in Bailcy I - .  Wilson ,  21 h'. C., 132, 'The agree- 
ment was confesqedly entered into for the purpose of quieting disputes 
between the children of the same father, in relation to the disposition of 
his property; it  is apparently equal; it  is not denied to be fair, and was 
deliberately assented to as a proper and just family arrangement. Such 
arrangements are upheld by considerations affecting the interest of all 
parties, often f a r  more weighty than any consideration simply pecu- 
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niary.' 11 R. C. L., 29, sec. 15 ;  18 C. J., 891, sec. 159;  Moore v. Greg- 
ory (Va.), 131 S. E., 692." 65 C. J., pp. 683-4; 69 C. J., a t  p. 1274; 
I n  re Reynolds, 206 N .  C., 276; Reynolds I:. Reynolds, 208 N. C., 254; 
Reynolds e. Reyno2ds, 208 N .  C., 578 (620-624) ; B m k  V. Alexander, 
188 N. C., 667 (671) ; Spencer v. XcCleneghan,  202 N. C., 662 (671) ; 
Raleigh c. Trustees, 206 S. C., 485; Mart in  v. Comr,:. of W a k e ,  208 
N. C., 354; T r u s t  Co. v. W a d e ,  211 N. C., 27;  Cut ter  z. Trus t  C'o., 213 
N. C., 686; 2 Pomeroy Equity (4th Ed. ) ,  sec. 850. 

I n  the brief of defendants Mrs. Maude Bohannon Trotman, J. C. 
Trotnlan and John Franklin Trotman, and J. C. Trotman as one of the 
co-guardians of Laura Elizabeth Trotman, Narion Jackson Trotman 
and Mary Camille Trotman, respectively, is the following: "Counsel 
for the above named defendants, therefore, contend that  the judgment 
of the Superior Court should be affirmed. I n  conclusion, they hope 
that they will be pardoned for stating to the court that  i t  is the very 
sincere wish of the members of the Trotman family th2.t the settlement 
be finally a p p r o ~ e d  by the Supreme Court." 

I n  the brief of Calvin Graves, Jr . ,  guardian ad l i t em for Ernest F. 
Bohannon, Sr., is the following: "Calvin Graves, Jr . ,  guardian ad l i f e m  
for Ernest F. Bohannon, Sr., adopts the propositions of law set forth in 
the brief of Ernest F. Bohannon, Jr . ,  plaintiff, and also adopts the 
argument in  the brief of counsel for Mrs. Maude Bohannon Trotman, 
J .  C. Trotman and John Franklin Trotman, and J. C. Trotman as one 
of the co-guardians of Laura Elizabeth Trotman, Marion Jackson Trot- 
man and Mary Camille Trotman. Counsel for the above named defend- 
ant, therefore, respectfully argues and contends that  the judgment of 
the Superior Court should be affirmed." 

The case is a moving picture of distressing circumstances which we 
need not emphasize. The father and mother of the minor, trust bene- 
ficiaries, agree to the family settlement and think it is for the best inter- 
est of all parties that  the litigation which is with their blood kin be 
compromised and adjusted and the family differences be ended forever. 
That the property rights affected by the adjustment is nothing in com- 
parison to the benefit of ending a serious family feud, which might 
continue on and on through the generations to come. Zrom the exigen- 
cies that are continually arising in the human family, from very neces- 
sity a power must exist somewhere to grant relief in such cases of dire 
need. Under our system of jurisprudence it is vested in the courts of 
equity. The court below, after  a full hearing, has entered a decree 
approving this settlement. 

From a careful review of the record and briefs, we think the judgment 
of the court below must be 

Affirmed. 
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L. E .  O ' B R I A S T ,  J I A T E  H. O 'BRIAXT,  E A R L E  J. O 'BRIANT,  J E S S I E  
O 'BRIAXT,  It. D. O ' B R I A S T .  AND S E F F I E  O 'BRIAXT BRADSHI.3It v. 
MRS. E. F R A N K  L E E .  C L A U D E  T7. J O S E S .  TRUSTEE, MRS. E.  F R A X I i  
LEE, G I - A R ~ I A ~ ,  A S ~ I  VICTOR S. BRYANT,  TRUSTEE FOR E1,SIE L O I S  
LEE.  

(Fi led  1 February.  1039.) 

1. Mortgages !2--Equity will declare absolute deed and contemporaneous 
contract to reconvey a mortgage when transaction is to secure debt. 

An xbsolute deed and a contrmpomneons contract  by the  grantee to 
reconwg upon the  payment of a tlesigiiated sum within a stipulated time 
will be declared in equity :r mortgage if i t  appears  upon the  face of t he  
instrunlents t h a t  there was  a debt existing between the parties,  ei ther 
antecedent o r  presently created, nriless a contrary intent plainly appears 
upon the  face of the  instrnments,  o r  when the  relationsliip of debtor and  
creditor does not appear from the  instruments,  if i t  appears by evidence 
dehors  the  instrnmril ts  t ha t  in fac t  t he  transaction was  between debtor 
and  creditor and  was  intended by the parties to secure the  debt. 

2. Same: Evidence a 40--Evidence dehors the instruments is competent 
in determining whether deed and contract to reconvey constitute 
equitable mortgage. 

I n  a n  action to  h a r e  a n  absolute deed and a con ten~pornneon~  contract 
by the  grantee to reconvey declared in equity a mortgage n h e n  i t  does 
not  appear  f rom the  face of the  i n i t rume i~ t s  t ha t  the  relation of debtor 
and  creditor existed hetween the  parties,  parol and extrinsic eridence 
dehors t he  instrnmrrit tending to  show the  consideration f o r  the  deed, 
prior negotiations hetween the  pmti rc ,  continued po\wssloli l ~ y  the 
grantor,  and  the  conduct of the  pnr t i rs  before, a t ,  and  a f t e r  the  execution 
of t he  initrumentq,  is  competent. not fo r  the purpoie of contradicting the  
nr i t ings ,  but to shon the  enh re  contract. s~ic l i  circumitmice\ beiiig com- 
petent i n  determining whether in fac t  the  trancaction n n s  intended by 
the  parties to  secure a debt. 

3. Same-In action to establish equitable mortgage, existence of debt 
between the parties may be established by parol. 

I n  a n  action to  h a r e  a n  absolute deed and  a contract to reconvey 
declared a n  equitable mortgage, i t  is  not necessary tha t  i t  nppear upon 
the  face of the  instruments t h a t  the  grnntor in the  deed is  personally 
obligated to  pay the sun1 stated for  the  reconreyancr or be obligated to  
redrem within the  time s t i~~n la t e i l ,  s i~ ice  the  es is t rnce  of the  debt may 
he slion-11 by pxrol from the  nature.  fac ts  and circlimstailces of the  trans- 
action tending to  establish th is  conclnsion b!- f a i r  and just  implication. 

4. Appeal and E1'ror 3 50-Decision that plaintiffs are not entitled to 
judgment on the pleadings but that issue of fact was raised for jury 
precludes judgment of nonsuit on subsequent hearing. 

Where, in a n  action to  have a n  absolute deed and  a contemporaneous 
contract  by the  grantee to recoiivey declared in equity a mortgage, i t  is 
determined on appeal t h a t  judgment refusing plaintiffs' motion for judg- 
ment  on the  pleadingz was correctly cnterrd. but t ha t  a n  issue of fac t  
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was rnised for the determination of the .jury, the decision becomes the 
lam of the case, and on the snbsequent hearing it is e iwr  for the court 
to refuse to submit the issue to the jury and enter jndgme~it for de- 
fendant. 

STACY, C. J., dissenting. 
W I K B ~ ~ S E ,  J., concurs in dissent. 

, \ P I ~ L ~ L  by plaintiffs from E r l ! i n .  J r . ,  Specinl  ,Judge, at September 
Term, 1938, of DURHAM. 

This is an action to have a deed from plaintiffs to defendant and a 
contract of reconveyance from defendant to  plaintiffs delivered con- 
tenlporaneouslg construed as and adjudged to be in equity a mortgage; 
for thc redemption of said mortgage; and for an accounting. The case 
was here on a prior appeal a t  the Spring 'I'erm, 1935, and is reported 
in 212 S. C., 793. The facts, inclnding a n  exact copy of the instru- 
ment executed by the defendant, are there set forth. Since the former 
appeal the complaint has been amended to allege "That the relationship 
of debtor and creditor did and does now exist bet~veen the plaintiffs and 
the defendant." 

When the case came on for tr ial  below a jury was impaneled and 
evidence was offered by the plaintiffs. During the examination of the 
plaintiff, Les  O'Briant, the jury was excused and the plaintiffs were 
permitted to continue with the examination for the purpose of allowing 
the record to show what the witness would have testif ed if permitted 
to do so. This  evidence is  substantially as yecited in  the former appeal. 
The evidence was excluded over plaintiffs' exception. Other similar 
testimony was likewise excluded. The plaintiffs rested, and upon mo- 
tion by the defendant for judgment upon the record, ihe court, being 
of the opinion that  there is no issue of fact to be submitted to the jury 
upon the record and being of the opinion that  upon the record and 
upon the admitted paper writings in controrersy the plaintiffs are not 
entitled to the relief sought i n  the complaint, rendered judgment dis- 
missing the plaintiffs' action and granting defendant judgment in the 
sum of $250.00 against plaintiffs. The plaintiffs ex2epted and ap- 
pealed. 

Benne t t  & X c D o n a l d  and  Guthr ie  & Guthr ie  for plaintif fs,  appellants.  
Brooks ,  X c L e n d o n  & Holderness  and IsTetiricL $ H a l l  for de fendan t ,  

appellee.  

BARKHILL, J. After this cause was remanded for a new trial on the 
former appeal, on motion of plaintiffs, Clande V. Jones, Trustee, Mrs. 
E. F rank  Lee, Guardian, and Victor S.  Bryant, Trustee for Elsie Lois 
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Lee, n e r e  made additional par t ies  t l e f c n d a ~ ~ t  ant1 the complaint was 
amended accorcliiigly. Ininledintcly af ter  tlie impnucling of the jury 
the defendants itipulated in olleli court tha t  the aclclitionnl par t ies  tlcl- 
fcndant  claim n o  r ight  o r  intere-t in the w a l  estate in \  olred i n  this 
controlersy superior  to  the r ights  of Mrs. E:. F r a n k  Lee and  tha t  such 
rights as thcg  m a y  ha \  e a re  subject and subordinate to  tlie terms, pro-  . . 
rirlons, and conditions of a n y  contract nliicli m a y  be finally estnb- 
lislicci i n  th i>  action 1)etneen tlie plaintiffs and  t h e  defendant Mrs. E. 
F r a n k  Lee, i n t l i ~  idunlly. Tlinq, i t  :lppcars tha t  Alrs. E. F r a n k  Lee i q  

the only real  d e f e n c l a ~ ~ t  par ty  i n  i ~ ~ t c r c , t  on this appeal. 
T h e  plaintiffs admit  tha t  they esccuted a11d tlelix-ered to the defe~ldan t  

a paper  \vritillg \\hie11 is a deed absolute i n  f o r m  and tha t  conteinpo- 
r a n e o u s l ~  thereni t l i ,  and as n par t  of the i ame transaction, they re- 
ceived f r o m  the tlefcntlant a p a p r r  writiilg i n  ~ t l i i c l i  t h e  defendant 
bound licrwlf.  under  the conditionq tlicrcin stipulated. to  rcconr ey the  
prnpcrty to the pl:iii~tiff.i on or  before 2 Dcccn~ber ,  1934. I s  parol  
proof of the f a r t i  ant1 c~ircurnstances i;nrrounding the t r a ~ ~ s a c t i o n ,  tend- 
ing  to shon the real intent  of the  particls, and t h a t  the xelationsl~ip of 
debtor mid creditor existed, competent for  tlle purpose of slronillg t h a t  
tlip two i i ls t runicl~t \  coiirtnled together conqtitute a mortgage? 'rhis i q  

the one question p r e w i t e d .  
"The principle t h a t  equi ty looks b e ~ ~ e a t l i  the  esterlial fo rm i n  cle- 

terinining queqtionq colrnected n i t h  mortgage has frequently bee11 ap-  
plied to n par t icular  mode of tlealing n i t h  real  property. XTliere land 
is c o n ~ y e t l  1)y a n  absolute tlccd, and ail ~ns t run ie i i t  is  g i ~ e n  hack a s  a 
par t  of the same trans:rction, not cout;rining the c o ~ ~ d i t i o n  ordinarily 
inserted i l l  m o r t g a g c ~ ,  1)ut bcing nn agreement tha t  tlle gra1rtt.c ni l1  
reconley t h e  l)renliws if the  g ran tor  h 1 1  pay  n certain s u ~ n  of iiioriey 
a t  o r  before n specified time, the t n o  take11 together m a y  he w1i:xt on 
their  face they purlmrt  to hr-a incre \ale with a contract of r e p u r c h a s ~ ,  
o r  they m a y  coni t i tutc  n niortgagc. 111 the first c2aw, \ \here the trans- 
action is  i i w r c l , ~  a inlc a11t1 a contrnct of rcl)urcllasc, the apr~e l i i en t  mus t  
be fulfilled a c ~ e o ~ d i ~ i g  t o  its ternis. . . . 111 the .econd case, i f  the  
t ranwct ion  he a mortgage, all  the qna1itic.i and incideuts of a mortgage 
at tach,  n h a t c ~ e r  be its c s t e r ~ d  form, ant1 w l i n t e ~ c r  be the collateral 
s t i p u l a t i o ~ ~ s ,  tlic maxim, o1lc.e a mortgage, always a mortgage, applies 
to this  condition of fact  wit11 a special emphasis." Scc. 1194, 3 Ponl. 
Eq. J u r . ,  4th E d .  ( (Whether  ally part icular  t ransact iou does thus  
a l n o u ~ l t  to  a mortgage or  to a sale v i t l i  a contract to  repurchase must,  
to  a large estcirt. tlepe~id upon i ts  01\11 special circumstances; f o r  the  
question finally turns, i n  all  cases, upon  the real intention of the parties 
as  s h o n n  ~ ~ p o i l  the face of the writiiigs, or as  disclosed by extrinsic 
er idel~ce.  -1 general c*riterion, lion.c\cr, has  been estahlirhetl by a n  
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overwhelming concensus of authorities, which furnishes a sufficient test 
in the great majority of cases; and whenever the application of this 
test still leares a doubt, the American courts, from obrious motires of 
policy, have generally leaned in faror  of t h ~  mortgage. This criterion 
is tlie continued esistence of a debt or liability between tlie parties, so 
that  the conveyance is in reality intended as a security for the debt or 
indemnity against the liability. I f  there is an indebtedness or liability 
hetnccn the partieq, either a debt esisting prior to the conveyance. or a 
debt arising from a loan made at the time of the conveyance, or from 
any other cause, and tliis dcbt is still left subsistent, not being dis- 
charged or satisfied hy the conreyance, but the grantor is regarded as 
still oving and bound to pay at some fnturc time, so t h ~ t  the payment 
stipulated for in the agreement to recomey is in reality the payment of 
this existing debt, then the wliolr transaction amounts to a mortgage, 
\vl~atc\ er langnage the parties mag ha re  used, and whatrrer  stipulation 
they may hare  inserted in tlie instruments. . . . The ~ r i t i n g s  may 
show on their face that the relation of del~tor and creditor still con- 
tinues, and that  its existence and consequences are contemplated by the 
parties; or they may entirely fail to show any such fact, and may con- 
sist simply of an  absolute conveyance and of a naked apeement  to re- 
conrey. . . . I11 the latter case extrinsic parol eridence is always 
admissible to show the real situation of tlic parties, the existence of a 
debt, their i ~ ~ t c n t i o n  to secure payment of that  debt, 111d tlie actual 
character of the instruments as coustitutillg a mortgap,?." Sec. 1195, 
3 Pom. Eq.  Jur. ,  4th Ed.  

"From the controlling principle that  a conreyarlce is a mortgage 
irrespective of its form, if designed to secure the performnnce of a n  
obligation, it results that a deed. though absolute in form and unquali- 
fied by any accompanying agreement for a reconreyance 2f tlie property 
or :L defeasance. must be construed to be a mortgage subject to re- 
demption where it is nlntle manifest from H consideration of all sur- 
rounding facts and circumstances that the parties therelo intended the 
conrcyance to operate by n-ay of security and in 110 o t l~e r  mode." 19  
R. c. I,., see. 20, page 261. (This  doctrine has been adopted with limita- 
tions by tliis Court.) "Si~icc an instrumc~it, iri*ey)cctil-e of its form, 
is a mortgage if intentled as qecurity. it  follons that a tlwd with a pro- 
rision for a rcconrcynncc or a d t ~ f c a v i ~ ~ c o  of the estate on the perform- 
ance of certain conditions. vliethcr tlie p ro~ i s ion  is made in the deed 
itsclf or in an accompanying illstrunmit, iq a mortgage if intended to 
Fecure the performance of tllc conditions stipulated, ercn though it is 
in form a conditional sale or conxcyance of some other character. I n  
this connection i t  is important to note that the deed and the provision 
for reconveyance do not of themsclres constitute a mortgage although 
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the rule is sometimes loosely so stated. On  the contrary, it  is absolutely 
essential that a t  the inception of the transaction the deed be intended 
to operate by n a y  of security." 19 R. C. L., see. 34, page 265. 

"Very frequently no expressions are used in either the deed proper 
or the stipulation for reconveyance which indicate either that  the trans- 
action was intended to operate as a mortgage or that  the relationship of 
debtor and creditor existed between the parties after the conveyance." 
I n  such instances, "According to one view the transaction is presumed 
as a matter of law to be a mortgage. . . . Elsewhere, however, the 
transaction is presumed as a matter of fact to be a mortgage, evidence 
being admissible to rebut that presumption. I n  other jurisdictions the 
transaction is regarded prima facie as what i t  purports to be, a condi- 
tional sale, this ~ i e w  haying the support of the weight of authority." 
19 R. C. L.. see. 37, page 267. 

"Regardless of the view that they may entertain as to the presumptive 
character of a deed with a stipulation for reconveyance, or as to the 
standard of proof necessary to establish the instrument or instruments 
to constitute a mortgage, the authorities are agreed that  where the evi- 
dence leareq the state of the transaction in doubt, a court will hold a 
deed with a provision for reconveyance to be a mortgage rather than a 
conditional sale. This rule is based on the consideration that, generally 
speaking, the purpose of justice will he more effectually subserved if 
the transaction is declared to  be a mortgage than if it  is held to be a 
conditional sale, for as lenders of money are less under the pressure of 
circumstances vhich control the perfect and free exercise of the judg- 
ment than borrowers, the effort is frequently made by them to avail 
themselres of the advantage of their superiority, in order to obtain in- 
equitable advantages." 19 R. C. L., see. 39, page 269. 

''When the grantor in an absolute deed at the same time takes back 
from the grantee a written contract giving the former a certain length 
of time in which to redeem the premises by paying the amount of the 
debt, or the consideration for the deed, and binding the latter to re- 
conl-ey on such redemption, the two papers together constitute a mort- 
gage. Ailld the effect of the transaction is not altered by the fact that  
the contract specifically limits the time for redemption, and makes the 
time an  essential element in the right to redeem. Bu t  if the contract 
leaves it entirely optional with the grantor to redeem or not, and does 
not bind him to effect a redemption according to the agreement, i t  is 
rather to be held a conditional sale than a mortgage." 41 C. J., see. 
81 ( 3 ) )  page 321. 

The foregoing textbook statements of the law are supported by a 
wealth of authority cited in the texts. Likewise, a full monograph oil 
the whole subject may be found in L. R .  A., 1916B, page 27, Et .  Seq. 
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The decisions of the varions Aln~er ican  courts are there satliered and 
cited. On the particular questions here presented citations may be 
found on pp. 126-135, pp. 213-236, and pp. 240-243. Likewi~e,  a cita- 
tion and summary of the later decisions may be found in the anaota- 
tions in 70 A. L. R., page 03i .  

Tn Conzc,a?y v. Aleznnder, 3 U. S. Law Ed., 321, the leading case on 
the subject of tlie distinction between mortgages and conditional sales, 
the Court laid down t l ~ e  rule follo~ved since then in moqt of the states, 
that the intention of the parties governed as to wliether iliey were enter- 
ing into an abqolute sale with a right of repurchase in the grantor, or 
vlicther the conrepanre v a s  given as a security. I t  2vas further held 
that, in order for the transaction to be a mortgage, there must be a debt 
continuing to esist in  favor of the grantee subsequent to tlie conveyance. 
J lnr sha l l ,  C. J., there made the follo~ving oft-quoted statement : "To deny 
tlie power of two individuals, cap:lble of acting for tlieniselres, to make 
a contract for the purchase and sale of lands defeasible by the payment 
of money a t  a future day, or, in other words. to makc. a sale with a 
reserration to the rendor of n right to repurchase the same land a t  a 
fixed price and a t  a specified timc. would bc to transfer to the court of 
clianccry, in a considerable degree, the guardianship of adults as well 
as of infants. Such contracts a rc  certainly not prollibitcd either by the 
letter or the policy of the l ay .  But  the policy of tlic law does pro- 
hibit the conversion of a real mortgage into a sale. .\nd as lenders 
of money are less under the pressure of eirci in~~tances wl i i~ l i  control the 
perfect and free exercise of the judgment than borro~vcrs, tlie effort is 
frequently made by persons of this desrription to avail tliemselres of 
the adrantage of this superiority, ill order to obtain ii~equitable ad- 
rantapes. For  this reason the leaning of courts lias been against them, 
and doubtful cases have generally been decLled to be mortgages, but as 
a conditional snh,  if intended, is \-ali(l, the i n q u i y  in erery case 
must be, wl~etlier the contract in tlie specific case is-a security f i r  the 
repayment of money or an  actual sale." 

P~tr l i s  .c. Jlulledjy, 79 A. L. R., 934, is a case in ~ ~ l l i c l i  there lvas a 
deed absolute with a contract to reconvey. I t  is tlierc said : '(Tlie iii- 
tention of the pal-tics a t  the tinic. an ag rcwnc~~t  to eswute n deed is 
consunlmated is deterniinntire of xlictlicr the title is irwrocablv trans- 
ferred, or the conwyance is merc~ly a security for tlie payment of a 
debt 01. the perfoniiancc of an  obligation." C l i n i o n  c. C f a h  COI~S~TUC-  
f i o n  Co., 40 Idaho 659, 237 Pac., 427. 111 1Ioocer  c. B o u f l e u r ,  133 
Pac., GO2 (Tas l i . ) ,  tlie plaintiff, being in need of a loan of money with 
which to pay installments due 011 n mortgage, applied to the defendant 
for the necessary accommodation. The dcfrndant refuszd to make the 
loan on the security of the mortgaged property, but off'ered to buy i t  
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for  the  amount  of the proposed loan ($250.00) and to give the plaintiff 
a n  option to r c p n r c l i a ~ c  \vitliin three inonthr f o r  $323.00. T h c r c ~ ~ p o n ,  
the plaintiff c o n ~ e p e d  the propert7 to  the  defendant 1)y a dcrd absolute. 
and took back a n  option ns ag-ectl.  Tlie transaction was held to coiisti- 
tute  n nlortgnw. i n  l i e n  of the fact  the  amount  a t l ~ a n c e d  was grossly 
inadequate conritlcration f o r  a n  absolute conr.eyance, ~ i o t w i t l i s t a n d i ~ ~ g  
the  l v e ~ - i o u ~  refusal of the dcfent lai~t  to  make a loan. ,s'hcri cr v. I l a r r i \ ,  
1 3  S. TT'.. 730 ( A r k . ) ,  i q  to  the  same effect. 

Tlie real character of the transnction and the t r u e  intention of tlie 
parties m a y  he inquired into, and shall govern, ~ l o t ~ v i t l ~ s t a i l i g  they 
m a y  h a w  adopted the f o r m  of a n  absolutc conveyance and bond f o r  
resale. -1nd if such transaction n a s  reall>- a loan, and t l i e v  instru-  
ments l ~ e r e  esecutctl to  secure it ,  i t  is a mortgage:  and  once a mortgage 
it  so continnes, Risirop 2.. 'IT'illicrri~s, 18 Ill., 1 0 5 ;  Scrrrs i s .  D i m t i ,  33 
Pal. .  326. 

Tlic rulc w p a l d s  the circumstance of the parties and r s c c u t ~ h  their  
real intention, and prevents ei ther  of the part ies  to  the instrument  
comnlitting a f r a u d  on the otlicr by claiming i t  as  ail absolute convep- 
ance, notni thstanding i t  was given mid accepted as security. I n  other 
\vortli, the real transaction is permitted to  be proved. C'abrcrn 1 % .  A r n ~ r -  
ican C'olonial B a n k ,  214 U. S.,  224, 53 L. Ed., 974. T h e  real  intention 
of the  partics controls. 

I n  Sort11 Carol ina v e  llave decisions to  like effect. I n  S t r c a f o r  I . .  

Jones ,  1 0  S. C., 423, the plaintiff was seekilig to  show t h a t  a deed nhso- 
lu te  was executed and delivered as security f o r  a loan. I n  holdine 
tha t  parol  e d e n c e  was competent, i t  is  there s a i d :  '(Can i t  be said that  
the deed embraces the whole contract o r  can it  be said t h a t  the  deed 
contradicts t h a t  par t  of the contract ~ ~ l i i c l i  provided f o r  redemption? 
I t  h a s  never been considered thnt  a defeasance and  a n  absolute (20~1r.cy- 
ancc will not s tand together. I t  seems to m e  tha t  i n  sucli case the 
execution of the  deed is  a par t  escclltion only of the  contract,  and t h a t  
the residue of the contract remains esecutory." 

I'ointlcrcfer 2.. J I c C ' n t ~ n o n ,  16 S. C., 373, is  a case in ~vliicli a bill of 
sale was executed f o r  a slave. There  was a n  indorsement on the bill of 
sale p r o d i n g  t h a t  if tlie plaintiff paid the  defendant $400.00 n-ithi11 
t r e l v e  months of the date  tlie bill of sale should he r-oid. l?z i@u,  ,I., 
s ~ e a k i n g  for  the Court,  s a i d :  "A mortgage and a conditioiinl sale a r e  
nearly allied to  each other, and  it  is  frequently difficult to say ~r-hetlier 
a par t icular  transaction i s  the one or the other. T h e  differe~lce 1)etween 
them is t h a t  the  former is a security for  a debt and  the  la t ter  is a 
p ~ r c h a s e  f o r  A price paid, or t o  be paid, to  become absolute on a par-  
ticular event, o r  a purchase, accoinpanietl hy a n  agreement to  resell upon 
part icular  terms. I t  is tlle la t ter  kind that  runs  so nearly into a mort-  
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gage; for as needy and di~tressed men are those wlio are commonly 
drawn into such contracts, and the very anxiety to pet their estates 
again, which produces a stipulation to that  effect, denotes either that  
i t  nras favorite property, which the party (lid not i n t e ~ ~ d  to part  from 
conclusively, or that  the price was so inadequate as to make i t  material, 
in point of interest, that  they should have the power to reclaim. Courts 
lean towards considering them mortgages. But  there is n o  rule of lam 
that  a sale shall not he made conditionally. I n  each case tlie only diffi- 
cwltv is to ascertain the character of tlie triinsaction. When i t  is once 
tletcrmined to be a mortgage, all the consequences of acmunt, rcdenip- 
tion, and the like, follo~v, notwithstanding any stipulation to the con- 
t r a ry ;  for the power of redemption is not lost by any hard conditions, 
nor shall it  be fettered to any point of time not a c c o r d i ~ ~ g  to the course 
of the Court." Referring to the particular contract under considera- 
tion it is further said:  "It is, however, susr,eptible of variation by tlie 
acts of tlie parties, and the circumstances attending the transaction, 
which sliow i t  to he the one or the other. I do not mean tliat it can be 
contradicted by the testimony of vitnesses to show either that  the 
bargain was different from that  espre~sed or that  it was meant to be, 
u n l ~ s s  tlicre be fraud. But  I mean that  the parties' acts and their deal- 
ings are material to show the intent." 

Gillis 1 . .  J l a r t i j ~ ,  17 K. C., 470, is a case in which there was a deed 
absolute and a memorandum from the grantee whereby lie stipulated 
that if the lantl was sold within two years he  would refund to the 
bargainor the escess received over the purchase money and interest, to- 
gether with the costs of repairs. Ruffin, p. .T., says: "The character of 
the conveyance is to be determined by the illtention of the parties, and 
if tliat, however ascertained, was that it slioultl operate as a security, 
tlie Court so regards it, and the debtor will be entitled to redeem." 
Parol  evidence was permitted to show tlie intent and to establish the 
instrunients as a mortgage. See also I io lu le f f  v. T h o m p s o n ,  36 1. C., 
360, in nliich i t  was held that  evidence of the great clisproportion 
I)ctn.een the value of the land and the sum paid for i t  is c.trong evidence 
tliat the deed was given as security merely. Blackzcell v. Orerby ,  41 
N. C., 38. is to like effect. Xanon r'. I l curnc ,  45 K. C., 83, involved a 
decd aho lu te  and a memorandum from the grantee in nliicli lie bound 
himself to reconvey if the grantor repaid the purchase money by a day 
certain. I t  was held that  the instruments disclosed an  intent tllnt they 
should operate as a mortgage. I n  S f e e l e  7.. Blacli, 56 S. C.. 427, there 
was a deed absolute and tlie grantee admitted that  she had agreed to 
execute a bond to reconrey if the money was repaid. The  bgllabus, 
which correctly digests the case, is as follo~vs: "The fact that  the 
bargainor in an  absolute deed remained in possession of tlie land con- 
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veyed for more than a gear after the sale, using i t  as  his own, is dehors 
the  declaration^ of the defcntlant and is inconsistent with the idea of 
a purchaqe; and if, i n  atldition, it 11e proved that the seller was hard 
pressed for money, that thc n1011ey advanced was not more than half 
the value of the premises, and that the defendant agreed to execute a 
bond to reconvry mu1 rrfused to do it,  a sufficient caqe is made out to 
entitle the plaintiff to a rcconveya~ice on the payme~lt  of the sum ad- 
vanced n i t h  interest." I t  is said:  "The pretext set up by the answer, 
that the plaintiff waq n i l l i 11~  to sell his land absolutely a t  half price 
to avoid the expowre of a public sale, after i t  had heen levied on and 
atl~crtisetl.  is too flimsy to be entitled to notice." I n  R o b i ~ u o n  z'. 

TT'illo1rq1~11~~, 65 S. C., 320, it is held that to determine vlletlicr a trans- 
action i s  a mortgage or a dcfcasi1)le purcliase, it nil1 be regardctl as tlie 
formel-. if at the time of the ~upposetl  sale the ~ e n d o r  is indebted to 
the vendee, and continues to be such, n i t h  a right to reconveyance upon 
tlie p n p w n t  of qurli i~idebtedlies~. 

I n  lTTafc,a 1 . .  Crabfree,  105 N. C., 394, i t  is held that a deed, absolute 
upon its face, may be treated as a mortgage, when i t  n a s  agreed, a t  the 
timc of its csecution, that su(,h nould he i ts  purpose. I t  was further 
held, lionerer. that  there wac not sufficient evidence of the contempo- 
raneous agreement. 

TT'ntXins 1 . .  TT'tlliarnc, 123 S. C., 170, i nyo l~ed  a deed absolute and a 
contract to recomey. Thr re  n a s  evidence that  the plaintiff solicited 
the defendant to take up  a mortgage on land mid hold it. The de- 
fendant objected to having the mortgage transferred to him, and sug- 
gested a tleed to him. This n a s  agreed to. The deed n a s  executed and 
tlie defendant corltcmporaneously executed a contract to reconvey. Parol  
evidence n a s  adinitted to show tlie intent, and in discussing the case 
the Court said:  ('Since i q f r ~ t l f o r  I .  , Joues ,  10 N. C., 423, two l)rinciples 
have been establislied and uliiforndy followed, r h e n  bills are prtlferred 
to convert a tleed absolute on its face into a mortgage or security for 
debt: (1) I t  must appear that the clause of redemption was omitted 
t l~rough ignorance, mistake, fraud,  or undue advantage; ( 2 )  The in- 
tention mu.t be establislietl, 11ot i ~ g  simple declaration of the parties, 
but by proof of facts and c.ircumitanees dehors the deed inco~~sistent  
with the idea of an absolute purcha5e; othernise, the solemnity of deeds 
vould nln nys be exposed to tlie 'slippery niemorg of witnesses.' I i e l l y  
2'. B r y a n ,  -11 S. C., 283. 

"The nlaintiff makes no attempt to shelter l~imself under the first 
proposition, but he insists, and n e  think l ~ a s  slio~vri that  lie is protected 
by the second proposition. 

'.Again, nhcre,  upon tlie face of a transaction it is doubtful nhethcr 
the parties intended to make a mortgage or a conditional sale, court, 
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of equity arc inclined to consider it a mortgage, because, by means of 
conditional sales, oppression is f r e q u e ~ ~ t l y  eserc i~ed o ~ e r  the needy. 
Poi) ldc .c fcr  2%. J f r C ' a n n o n ,  16 R. C.. 3 7 7 ;  3  Tom. Eq.  Jur. ,  sec. 1103. 

"The oral cvitlel~cc not only sustains the writings, hut s 1on.s the facts, 
undcrstantling and circumstanccc. co fully that our conclusion seems to 
be irresistible." 

The Court, in l ' o r f e r  7 % .  TT'hifc, 1 2 8  N. C., 42, cites IT a f l i i n s  v. lTril- 
l i a ~ ~ z c ,  ulcprn; Rob innon  r .  I17illour/1~l)l/, s l iprn .  and the abore noted cases 
wit11 approval. See, also S n i ~ t l l i n  r. I i c n r n c ~ y ,  154 x. C., 396. 111 Per??/ 
I ? .  Sltrcli /  C o v l p a n ? ~ ,  100 S. C., 284, tlic foregoing and msny other cases 
are cited with appro\ al, and i t  lloitls tliat a deed absolute on its face, 
construed together ui t l i  a contract to save the tlefcndant liarniless on 
aecou~rt of any drfault of plaintiff for ~vhom the defendant v:lr surety, 
constituted a niortgagc. 

Thus, it appears that parol e d e n c e  is competent, not for tlle pur- 
pow of contradicting tlie deed, but to show the consid~~ratiou of the 
deed n11t1 to establish the wliolc contract, ant1 shorn that tlie agreement 
to reco~lvey is in fnct a defeasance clause separate and apart  from the 
tiecd. 'Iftcr ;ill, the real questio~i is : What  was the coiiqideration for 
the tlcctl? This  may be shown 1)y pnrol, especially nlleii it is not set 
out in the instrument, as here. I f ,  ill fact, it  was a sum ad1 anced as 
a loan to be repaid with intereit ant1 usury as eoirtendccl 11y plaintiff. no 
~wi~~c- i l ) l e  of equity or good morals woultl permit tlie tlefsiidnnt now to 
i i~sist  upon tlie strict letter of the "bond" a i ~ d  claim the land free of any 
riglit of redemption. 

The borrower is servant to the lender. I'i-o~-., 22-7. Creditors are 
sonietinics diligent to d i sco~er  means nntl methods to  circumvent the 
cafcpuards the law p r o ~ i d e s  to protect the debtor against oppressioll. 
Courts of equity, therefore, nil1 carefully examine ally transaction 
l ~ e t w e n  debtor and creditor, v l w e  there is a possibility of oppression, 
to the cnd that  justice mag be dolie to him n hose circum~tances of need 
place, liini in a position to be imposrtl upon by an  uiiscrupulouj creditor. 
-1 Sliglock can 110 longer demai~d his pouud of flesh. 

I ' c ~ i n s y l ~ a i ~ i a  courts hold that all such transactions :ire mortgages. 
Otlier courts liolcl tliat if the tr:lii~action originated in 111 application 
for a loan it prcscnts such an opportu~ii ty for oppression that this fact 
alonc d l  g i w  the instruments tlic quality of a m o r t ~ a g e .  We are 
contclnt to hold that  v-hen it does not affirmritirely appe,lr on tlic face 
of the iiistru~iients tliat tlieg were intcndcd as security, and such fact 
cannot fairly be iilferred therefrom, the actual intent of the parties a t  
tlie time is the controlling criterion in deterniining the t luc  nature and 
effect of the instruments; a i d  that, in establishiilg this intent, the 
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debtor h a s  the r ight  to  prove hy evidence dchors  the  i n s t r ~ u n e n t ~  tha t  
the transaction v a s  i n  fac t  bctneerl debtor and  creditor f o r  the security 
of a loan. 

I f  there n a s  a debt, either alitecedrnt o r  presently created, the inqtru- 
ment must  be construed t o  constitute a mortgage, unless a c o ~ l t r a r p  
intent  clearly appears  upon  the  face of t h e  inctruments. If thiq fact  
does not apl)ear.  then the  continued possession of the property 1)p the  
gran tor :  the  inatlequacy of the  consideration; t h a t  the  negotiations 
originated out of an application f o r  a loan:  the  circunlstances sur-  
rounding the t ransact ion;  and  the conduct of the  partie. heforc, at.  and 
a f te r  t h e  t ime of the execution of the instruments  a re  some of the  cir- 
cumstances to  be considered. 

n u t  tlle contention is  here made  t h a t  there is n o  reciprocal obligation 
resting on the grantors  to  redetni ;  t h a t  i t  iq m t i r e l y  optional with thein 
as  t o  n l ~ e t h e r  they shall exercise the  r igh t  t o  repurchase nithi11 the t ime 
st ipulated;  tha t  i t  does not appear  upon  the face of t h e  papcry t h a t  
there is  ally personal obligation 011 the  par t  of t h e  grantors  to  pay  the  
anlouiit of the alleged loan and interest.  T h i s  is  not e~sen t ia l .  E v i -  
dence of the indcbtcdncss is not requiretl to he i n  writing. I t  m a y  be 
proven by parol. Fur thermore ,  such obligation nould  o ~ l y  enahle the  . . 
mortgagee to  look to the mortgagor f o r  miy deficiency remanllng a f te r  
the application of the proceeds of sale of tllc prcmises to the pa>nient  
of tlle sum wcurcd. 111 the cases n h e r e  the question linq arisen ~ r l ~ e t h e r  
the transaction n a s  one of p ~ ~ r c l l a i e  o r  of s e c u r i t j ~  am1 t h e  instruments 
disclosed a debt i n  the amount  of the  alleged purchase price and  no 
other  sum is paid i t  has  been held t h a t  this fac t  determines coiicliisi\-el. 
the character of the  transaction as  a mortgage. B o r n e  c. Kefeltcrc,  -1-6 
S. P., 6 0 5 ;  I I icXoc v.  Lolr  c,  1 0  Cal., 197 :  B r n n t  I > .  R o b ~ ~ r t s o ~ z ,  16 Xo. ,  
129. Sce also numerous authorities cited i n  notes 011 llage? 392-394, 
L. R. A., 191GB. 

There m a y  be no indepcntlent evidencc of the dcbt-no bond, bill, or 
note taken for  i ts  payment :  I t  m a y  reqt n l io le l -  on implication f rom 
the nature.  facts,  and circumstai~cei  of the t ransact ion;  i t  iq sufficient 
tha t  i ts  evidence is  the  fa i r ,  juct implication. . . . I d e c d ,  when 
the  purpose of the  creditor is to  aroitl  the appearailce of a mortgage 
(as here alleged), i t  is not  to  1)c expected t h a t  he would defeat i t  by the 
introduction of a n  express corenalit fo r  the payment  of t l ~ e  money or  
a n y  other  i l~dcpendent  security disclosing i ts  existence. J I o l ~ l l c  R l d g .  
d Locrn Ausn. L'. R o b c ~ f s o n ,  65 Ala., 388.  

Without  regard to  what  is here said it  was tbc dutv of tlic court 
b e l o r  t o  submit thc  cause to  a jur?. It \ \as  so determined on the 
former appeal.  T h e  lalv as there declared i n  this respcct is the l a w  of 
this case. I t  was then said by C'o~lnor, J., speaking f o r  the C o u r t :  " I t  
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dorq not appear on the face of the pleadings in this action that the 
relation of creditor and debtors c4stcd betnee11 the defendant and the 
plaintiffs a t  the date of the d e l i ~ e r y  of tlic ( l e d  esecuted by the plain- 
tiffs, comeying the land described ill the complaint to the defendant, 
and of the co~itract  esecuted by the defendant by which she agreed, a t  
the o ~ ~ i i o n  of the plaintiffs, to reconvey to them the said land, upon their 
payment to her of certain sums of money, in nccordancc1 with tlie term? 
and pro~. is io~is  of said rontract, 1ior does it so appear O I I  the face of the 
deed mrl  contract, u-hich :ire by reference made n part  of the pleadings, 
a ~ i d  nhicli for the purposes of this action must be construed as if they 
nere  one i l i s t r ~ ~ n i ~ i l t .  Tlie allegation to that effect ill ihe complaint is 
denied in the allswer. An issue of fact is thus raised cm the pleadings 
for the jury." 

The judgment below is 
Reversed. 

STACY, C. J., d i s~e l i t i~ lg :  Tlie dispositioil about to he made of this 
c:lw is not 1) arranted by the record. Much of the law discussed is in- 
applicable. 
In the first plaec, tlic questio~i of nonsuit was not and could not have 

been prcwnted on tlie former :~ppcnl  as tlie plaintiffs were then appeal- 
ing from n judgment rendered on a ~ e r d i c t ,  and a new tr ial  was award- 
ed for crror in tlie charge. ,111 that n a s  thew said about an  issue of 
fact for  the jury was addressed to the motion for judgment on the 
plcntlings ; : l ~ ~ d  hence it ~ a n l i o t  be the "law of the case" on the present 
appeal nliicli is from a judgnie~it of nomuit. I t  is E L  f a r  cry from 
allegation to proof. 

Secondly, i t  is thc Ian. of the case tliat plaintiffs are not entitled to 
j u d g ~ n e ~ ~ t  on t l ~ c  pleatlii~ga, as this question was directlj presented and 
decided. 212 S. C., 801. 

It is not alleged, mld camlot be as the fact is otherwise, that the 
relation of creditor and debtor existed between tlie parties a t  the time 
of the esecutioii a ~ i d  delivery of the instrunients liere in question, and 
plaintiffs ndmitted npon the heariiig, i n  open court, " t l i ~ t  they are not 
seeking any relief on the prountls of fraud,  mutual mistake, and are not 
seeking to reform the illstrunlelits mentioned in the pleadings upon the 
grounds of ignorance, miatalrc, fraud, or undue influence," or other like 
niatter. (R., p. 20.) Any suggestion of oppression or overreaching 
was specifically disclaimed, and the plaintiffs nere carc:ful to refrain 
from any cliaracterization. This narrowed the case to a questioll of 
law. See P e r r y  a. S u r e f y  C'o., 190 N. C., 251, 128 S. E., 721 ;  IVilliam- 
sun c. Balion, 177 X. C., 3 0 4  95 S. E., 530; Ba,y c. Patterson,  165 N. C., 
312, S1 S. E., 7 7 3 ;  I ' o r f c r  c. Il'hite, 125 S. C'., 42, 38 S. E:,, 21; Watkins 
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v. TT'ilZiums, 123 N. C , 170, 31 S. E.. 383. The admission accords 
with the pleadings and is binding on the S. v. L u e l J ~ r ~ ,  ( I T I ~ ~ ,  
558. 

There is neither allegation nor proof ~ufficient to invoke the principle 
often referred to in this jurisdiction as tlie .'doctrine of ,llc.Leod c. Bzrl- 
lord," 84 N. C., 515, a p p r o ~ e d  on rehearing. I 6  S. C., 210, uljon ~ ~ h i e h  
the caqe was argued, and apparently has hecn dccided. IlarreJcon I.. 

C o x ,  207 S. C., 651, 178 S. E. ,  361; J I ~ r p h y  7,. Ttrljlor. n, l f i , .  393. 
The law imputes a nrong or lrgal fraud only to p r e ~  ent some imposi- 
tion. IIinfon v .  IT 'cc f ,  207 7 .  C., 708, 178 S. E., 531 ; iV. (., 210 3. C., 
712, 188 S. E., 410. T h e r e  all opl)rts3ion is diiclain~ecl, R L ~  hrre, thcle 
is no occasion for ally imputatioli. The decision in X o h i n ~ o t ~  c. 11'2- 
Zouqhb!~, 65 S. C., 520, is inapposite. 

The parties n ere rtrangers. They T oluntarily entered into the ngrc'e- 
merits and had then1 reduced to nr i t ing  b r  eminent counwl x h o  ncre  
familiar with our decisions. See .Innotation L. R. A., 1916B, 11. 101. 
The instruments are plain and unali~l)iguous. P o t n f o  Co .  1%. Jcnetr'e, 
172 N. C., 1, 89 S. E., 791. They speak for t hemse l~w.  C o l e  c. F l h w  
Po., 200 N. C., 484, 157 S. E., 857. The case presents o ~ l y  a qucstion 
of law for the court. Paffon c. h u t n b e r  Co., 179 K. C., 103, 101 S. E., 
6 1 3 ;  X i n i n g  Co. 1'. S ' n l e l f i l~g  Po.,  132 N. C., 542, 29 S. E., 940. 

Speaking to the subject in Y o u n g  I ! .  J e f l r ~ y s .  20 S. C., 357, Gnaton, 
J., delivering the opinioil of the Court, said:  "The elj-ccf of n contract 
is  a question of law. Where n contract is nholly in xri t inp,  and the 
intention of the framers is, by law, to be collected from the docunlclit 
itself, there the entire constluction of the contract, that  is,  the aw.rta111- 
ment of the intention of the parties a?  -\veil R S  t h ~  effect of that  int(w- 
tion, is a pure question of law." ,lnd in Fes f~rr i za t l  T .  P a r k e r ,  32 S. C., 
477, S a s h ,  J., remarked that  "if there be no dispute as to the terms, 
and f h c ? j  be precise and explicit, it  is for thc court to declarcl their 
effect." See L4'prup'n.r n. Il'hite, 108 N. C., 419, 13 S. E., 171. 

T o  abandon these principles on the facts of the preqent record nould 
be, not only to impair the sanctity of contracts, hut also to jar tllc 
practice of drafting lcgal instruments by counsel. C'f. ,  Smith 7,. I ~ I T I ~ ~  
B u n k ,  212 S. C., 79, 192 S. E., 866. The plaintiffs concede that  tlie 
transactions Mere bona f ide. They supgeqt nothing else. It iq certain 
they hare  pro1 ccl nothing el5e. Roth sides were represented hy counsel, 
and what u as done was dorie u~itier the  ad^ ice of counsel. ET e ~ ~ ~ t h i n g  
was open and aho~ehoard.  There was nothing concenled, ~ t r a n g e  or 
hidden. The action is to recover on the instruments as written, not- 
~r itlistanding the expirntion of plaintiffs' o lhon.  The ljlailitiff~ say, in 
Iaw and in equity, they constitute a mortgage. The defrlldailt s a y  not. 
The  allegation of the amended complaint is  "that the t n o  inqtruments 
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taliell together constitute in law and equity a conyeyaitce of said prop- 
e r t ~  #is a security for the paymeut of a debt." The drnial of this cen- 
tral :illegatiou raises no iswe of fact. I t  i~ either true or not true as 
a matter of Inn.. TCTliat is therr  for a jury to determine? Pe r ry  c. 
,Yuref?y Co.. nlipra. The  case is unlike Streator z.. Jones, 10 S. C., 483, 
and cases folloning, e.y., Scwberil v. Scwhern,  178 S. C., 3, 100 S. E.. 
r -  
( 1 ,  nllcre it was allcgcd that t l ~ e  writing tlitl not co~ltain the ~rllole 
agrecn~ciit. IIere, both sides are predicating tlieir cast) 011 the written 
word, yet tlie Court says its ineanillg is for tlic jury. This is new law 
in Xorth Carolina. 

I f  tlicre be an7 impositioii in the inrtanf c a v ,  it lia:, come from the 
plaintiffs and this costly litigation. A l t  no time lins tlie situation been 
of tlw defcndnllt's seeking. :lnd she is not i i o~ r  (lcnying to the plaintiffs 
ally right which they hare. Wit11 disarming candor she comes into 
court and pays: "Hcre is the memorial of our untlerstanding and what 
we did. I t  contains the \rliole agreement. I f  i t  does not mean x h a t  i t  
say., then let the court tell LIT n h a t  it nleniiq. But  let there be no charge 
of n~istnkc or fraud,  for none has heen committed. We were strangers, 
all m i  jlrris. and acted upon tllc advice of counsel." liecognizi~lg the 
soundlices of this positioil and that  the facts would support I I O  other, 
the plaintiffs, in open court, accepted the gauge of battle as thus stated 
by tlie defendant, and thcre is no occasion for the Court to abdicate 
its functions. TVhat v a s  said in Pofnfo Co. 1 .  Jenetle suprn. is w r y  
much in point. 

Re l - ing  on the fair1ie.s of the contract, the sanctity of the uri t ten 
word and the stability of our cieciqioni;, the defendant has paid $7,000 
for the property in qucqtion, plus $2,S16.47 in back tase.., and after tlie 
espiration of plaintiffs' option, she esecutcd a deed of trust 011 tlie 
1)roperty to scrurc a loau of $9,000. E ~ i d e n t l y  counsel w rho esamined 
the title at the time of this loan thought it v a s  good. 

The plaintiffs did not elect to csercise tlieir option within tlie year 
as t l~ey  liad a right to do. I f  they hare  lost anything by this neglect, i t  
is attributable to their own default and not to the defendant's. 

Tlic case elioultl be ticcided on the record, from which the inajority 
opinioil departs. N y  rotc is for a11 affirmance, i t  Iiaring heretofore 
been d~~terlilincd that plaintiffs are not entitled to judgment on the 
pleadings. 

' ~ T ' I S I ~ R S E ,  J., coilcurs in this dissent, 
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,\PI>EAL by plaintiff from Arnufrong,  J., a t  2 May, 1935, Regular 
Term of MECKLESBURG. 

Civil action for recoyery of damages resulting from alleged actionable 
negligence. 

Plaintiff alleges that on the morning of 18 December, 1934, while she 
was walking across E. Trade Street in the city of Charlotte, immedi- 
ately west of the intersection of that  street with Myers Street, she was 
stricken and injured by an  automobile truck of the cjty of Charlotte 
negligently operated, by the defendant Herman Black, in the manner 
specified and in furtherance of the business of the city of C'harlotte, but 
not in the exercise of a go\-ernmental function. 

Defendants admit that  the plaintiff was stricken by the truck of the 
defendant city of Charlotte, while being operated by defendant Black, 
but aTer that  the truck was being operated in the exercise of a govern- 
mental function. The  defendant Herman Black, who was not s e r~e t l  
with summons until 25 March, 1938, pleads the three-year statute of 
limitation. 

With respect to the operation and purpose of operating the truck, 
plaintiff offered testimony of defendant Black on adverse examination 
in substance as follows : Black was an employee of the city in tlie traffic 
signal division . . . engaged in fixing signal light:; and installing 
traffic signs and in the general maintenance of the safety zone<. I n  that  
department there were four employees, three permanent and one tempo- 
rary. A11 their work is in connection with signal lights, traffic signs and 
the maintenance of white lines. They work every da;; testing signal 
lights that are reported out of fix. There are approximately sixty signal 
lights in the city. These are not permanent fixtures. They are not 
changed a t  any specified times. They last for years, but the derices tha t  
run  and control them get out of order. 

The city truck which Black was operating on the occasion in question 
is used ~vhen  fixing signal lights and to carry equipment to where the 
employees in  the traffic signal division are at work. The truck is not 
used for any other purposes. I t  is used in all time s e n  ice only by the 
employees of that  departmenr. 

On the morning in question the desk sergeant of the citv police depart- 
ment, frorn which calls were made to the traffic signa division, tele- 
p h o n ~ l  to Black, a t  his home, and where he kept the t r w k  a t  that time, 
to go lo Collcge and Trade Streets to fix a light. I n  response to the 
call Black was on his way from his home to the point n:imed, ~ v h e a  the 
plaintiff was injured. IIc wai going to do a specific job, to install a 
t)u111 in the traffic light at College and Trade Streets vhich  regulated 
traffic in that part of the city. This was his sole duty a t  the time. 

If. l~one rc r ,  while on this tr ip,  Black had scen a de fec t i~e  place in the 
strccht or in connection n-it11 tlie water\vorks which he illought needed 



N. C.] E',1LTJ T E R I I ,  193s. 739 

r c p a i r ~ ,  Ilc noultl l i a r s  con.idercd it hi.: d u t y  to report tlle defect to  tlie 
departnleilt haxing supervizioii of the street. or of the v-aterworks, as  
the caie might  bc. .I lettcr f r o m  the city i t ~ a n a g e r  so directed generally. 
T h e  t ra f ic  +lial t l i ~  ision is a x ~ p a r a t e  department  of the r i ty  govern- 
ment. 

Frorn judgment as of non,uit, appeals to Supreme Court  and 
assign< error .  

W I K X ~ R X L .  ,J. T h e   lain in tiff, i n  brief filed i n  this Court,  admits that .  
upon the plea of qtatute of limitations, the action is harrctl as  to defend- 
a n t  13lark. and t h a t  j l~dgnient  a s  of nonsuit i n  so f a r  a.; i t  relates to him 
is p r o p e r  But ,  as  to t lcfeidant  c i ty  of Charlotte, p1:tintiff prc5seq cliul- 
lenge to colwctnebs of ju(1giiie1it as of nonsuit. 

T h e  plaintiff contcnds tha t  the defendant city, act ing through its 
einployce and  cot l~fcndal i t  Black, i n  the  operation of tlie t ruck i n  ques- 
tion on a ini'sio~i to repair  a traffic light,  was engaged i n  a private or 
proprietary function. O n  the  other hand,  the defendant city contend? 
tha t  while co act ing and a t  the t ime and  on the mission i n  question it  
was engaged i n  tlle exercise of a gorernniental function. 

I t  i:. conceded that,  if the contention of the ci ty  he corrert,  tlicrc is 
no e r ror  i n  the  judgment below. 

T h e  decizioiis of this Cour t  uniforinly hold that ,  i n  the  abscwce of 
some statute  which subjects them to liability therefor, rities, when act ing 
i n  their  corporate character,  o r  i n  the escrcise of powers fo r  their  o w l  
advantage, niay he liable f o r  the negligent acts of their  officers and 
agents;  but when act ing i n  the  escrcise of police pol%-er, o r  jwlicial, 
discretionary, or legi i la t i re  authori ty ,  conferred by their  c l i i r r tcr~ or by 
statute, and  nlieli discharging a d u t y  imposed iolely f o r  the public 
benefit, they a rc  not liable f o r  the tortious acts of their  officers or agents. 
IIill 1 % .  C k n r l o i t e ,  72 S. C., 5 5 ;  XcI lhe t l i r  y 1 % .  T.TTilrninqforl, 127 S. C., 
146, 37 S. E.. 1 8 7 ;  l l n r r i r ~ g f o r ~  I . .  h ' r ~ o ~ c l l l c ,  159 -1;. ('., 632, 75 S. E., 
8 4 9 ;  ,911itlrr l . .  I I i gA  l'octrt, 16'3 S. C., 60S, 85 S. E., 1 5 ;  . J f c t n ~ s  1 % .  ('birr- 

l o f i r ,  113 S. C.. 630, 1 1 2  S. E., 423;  ( ' c t f h f ~ y  1 % .  C'hrrrlottr~, 197 S .  C., 
309, 14s S. E.. 426;  i j r ~ ~ o i t z r  I .  ( ' h t r r / o f t o ,  209 S. ('., 729, 142 S. E.. 3.35; 
L P H , ~ ~  t .  I I r o r I ~ ~ r ,  212 s. C'., 504, 193 S. E., 814, a d  n u m e r o u ~  other 
caws. 

This  d e t ~ r m i n a t i v e  question, therefore. arises : I s  the j115talling and 
rriaintaininp of traffic light signal sy.tcm i n  and by a city, i n  the eser-  
ciqe of governmental function, or i n  proprietary or  corporate capaci tyi  
W e  a re  of ol,inion that  it  is i n  the exercise of a discretionary govern- 
mental  function. 
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-1 traffic light signal system is in the interest of safet;; to tlie users of 
the streets and is installed solely for the public benefit. I t  is in effect 
tlie substituting of a signal for a policemall in regulating traffic in the 
use of streets. While the cities are not required to install such system, 
there is statutory authority for the exercise of such police power. C. S., 
27s; (11) and (31),  Public L a m  1917, chapter 136, sub-chapter V, 
see. 1 ( k )  (ee), Public Laws 1919, chapter 296. 

I n  the in s tmt  case tlie traffic light system is subject to the supervision 
of the police department. I n  43 C. J., 964, Nunicip:11 ('olyorations, 
see. 1745. it is sa id :  "The police regulations of a city are not made alid 
enforced in  the interest of the city in its corporate capacity, but i n  the 
interest of the public." 

The question has been the subject of judicial considvration in other 
jurisdictions. I n  Pnrsons 1 % .  City of S e w  I'ork, 289 S. T. S., 198, 248 
App. Div., 825, affirmed 273 K. Y., 547, 7 N. E. (2d) ,  635. under the 
provision of the city charter making it mandatory duty of police to 
regulate traffic, the Court said:  "Signal lights are an  incidental part of 
traffic regulation. The allegation of the complaint, adn itted by failure 
to deny in the answer, that  the city maintained the light involretl in this 
action. necessarily means maintained through the police. Regulation of 
traffic, and therefore the proper maintenance of signal lights used in that  
connection, is the performance of a gorernmental duty, for neglect of the 
police in the exercise of which the city is not liable." 
In C'1e1-elnnd 7 % .  Il'ozun of L n ~ ~ c a s f e r ,  267 X. Y. S., 673, 239 App. Dir.,  

263, affirmed 264 S. Y., 565, 191 N. E. ,  568,  i t  is stated: "The town 
boards were also authorized by statute to mact  ordinances, rules and 
regulations relating to peace and good order generally. . . . The 
erection of the traffic signals was an  appropriate exerciw of this power. 
. . . I t  was in effect an exercise of the police power; the substituting 
of a signal for a policeman." 

I n  Dornziney c. Cify of Monfgom~ry,  232 d la . .  47. 166 So., 689, 
Knight, J., sa id :  "Traffic signal lights serve the pu rpo~e ,  and ve re  so 
designed, to regulate the use of the streets, where installed. There is 
no duty elljoined by statute upon a municipality to i n s t ~ l l  such signals, 
and,  if' installed, it  is done in the exercise of a discrttionary power, 
possessed by the municipality to conserve thc safety of the public using 
the streets. . . . We are of the opinion that  the city, in installing 
the signal lights to warn and direct the traveling public, x-as exercising 
a governmental function, under its police power. . . ." 

Again, i n  Auslandcr z.. Ci ly  of Sf. LouiL$;332 Mo., 145, 56 S. W. (2d) ,  
- - ?  

r r a,  it is said : "There is a difference, howerer, betweell the physical 
condition of the street and its use by the public. The keeping of a street 
in a condition reasonably safe for t r a w l  thereon has ~'eference to its 
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physical condition, and is a different matter than the regulation of traffic 
on such street. The one relates to the corporate or proprietary 
powers of the city, ~vhile the other relate.. to its gorernmeiltal or police 
powers. . . . 

"This C'ourt hcld in E.r. ptrrlc C'n~ccnnuqh, 313 Xo.,  375, M0,  280 
S. IT., 51, that the establi,climent of 'autoinatic signals and one-nay 
streets' i~ among the things which the city of St. Louis may p r o d c  as 
a police regulation for the safety and conrenience of its inhabitants." 

Plaintiff' further contends that  even though tlie in4tallation and main- 
tenance of a traffic light signal system niax be in the exercise of a gorern- 
mental function, the repairing of the system is in a proprietary or corpo- 
rate capacity. An almost identical question aroie in the case of Le~r l s  
7.. Hzcnfer, suprti. Thcrc the car in question was o~viied by the city of 
Kinston and used exclusively in the s e r ~ i c e  of its police department. 
But  a t  the time of the alleged accident the car was being opcrated on 
the streets of the city by its cmployce, a radio mechanic, who v a i  then 
repairing arid testing the police radio installed in the car. Speaking 
to the question, P c h ~ n c k ,  .J . ,  wrote: ' T l i i l r  it  is true the drirer  of the 
car was not a policeman, he was enlployetl by the hour by the city to 
keep in proper repair and condition the radio on said automobile, and it 
was the function of the city in the exercise of its police powcr to main- 
tain the radio, and in the perfornlance of the work for which he was 
employed Spear was performiiig duties incident to the police power of 
the city, whether he was engaged in repairing or testing the radio or 
whether in returning the automobile to the police garage aftcr such 
repairing or testing, and anything that  he did for the city with the auto- 
mobile in the scope of his employment was done as an  incident to the 
police power of tlie cit--a purely governmental function." 

Likewise, in the case in  hand, Black n7as performing duties incident 
to the police power of the city in going to repair the traffic light, and 
the use of the truck in scope of his employment mis an  incident to the 
police power, a governmental function. 

Plaintiff further contends that, in view of the evidence that if the 
defendant Black had seen a defect in the streets or water system, he 
would hare  felt it his duty under geilrral directions of the city nianager 
to report the defect to the proper department, i t  may reasonably be 
inferred that  he was engaged at the time of the injury to plaintiff i n  the 
performance of t x o  duties : First, in the repair of a traffic signal l ight;  
and, secondly, in the inspection of city streets for the repair department. 
The evidence negatives this contcntion. Black was going to do a specific 
job, to install a bulb in tlie traffic light a t  College and Trade Streets 
which regulates traffic in that part  of the city. This z c ~ s  his sole duly  
at t h e  time. 
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I11 43 C. J., 966, it is s tated:  "The same officer may at one t h e  act in 
discharge of duties as a police officer of the State, and a t  another time 
as the servant of the municipality in carrying out its prirate powers, 
and if the act complained of is done in the former capacity no liability 
is incurred by the municipality." 

The judgment below is 
Affirmed. 

BARSHILL, J., concurring: It has always been the prevailing rule 
that governmental subdivisions are not liable in damages for the torts 
of their servants and employees conlmitted in the course of their employ- 
ment in furtherance of the governlnental functions of such subdivisions. 
This doctrine has been uniformly followed by all the courts of this 
country and of England. The majority opinion is in en+e accord with 
this time-honored principle of law and is supported by all the authorities. 

I t  is stated in the dissenting opinion that it is not advocated that this 
long established immunity of governmental units should be abolished and 
i t  is recognized therein that  whether it should be abolished presents a 
question of policy for the legislative and not for the judicial branch of 
the government. Yet it is advocated that  fhe doctrine be modified by 
judicial decree, which clearly would be an  invasion of the prerogatives 
of the Legislature. 

The exception to the prevailing doctrine-recognized in the dissenting 
opinion as well as i n  the majority opinion-which imposes liability upon 
a city or town for damages resulting from the failure to exercise ordi- 
nary care in keeping its streets and sidewalks in a reasonably safe con- 
dition for the purposes for which they are intended lras created by 
judicial decision. W e  should be careful not to enlarge or extend this 
exception without legislative sanction. 

The  case a t  bar does not come within the existing exception. While 
defendant's employee was charged with certain duties relating to the 
condition of the streets of the city, a t  the time the plaintiff was injured 
the employee was actually engaged in discharging dutier; which related 
to public safety and were purely governmental. I t  matters not, there- 
fore, to which particular department he was attached. 

traffic light is an  automatic traffic guide, designed to protect and 
safeguard the general public. I t ,  to a large extent, serves the purpose 
of a police or traffic officer. I Iad  the employee a t  the time of the acci- 
dent been on his way to reliere or lend assistance to 3. traffic officer 
there could be no real question as to nonlialdity. I can see no sound 
reason why the same ~ d e  should not apply where the employee was on 
his way to repair a traffic light which mas used to serve the same pur- 
pose which otherwise would have been served by a traffic officer. The 
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maintenance of such lights has no relation to and in novise affects the 
L 

condition of the streets. Proof of its absence n-odd not shon or tend to 
show that the street.: ancl sidenalki nerc  in a condition of bad repair. 
And surely the city should not he penalized because it adopted this more 
econon~ical-and some think more effectirr-method of controlling traf- 
fic, and thus reducing the ge~leral  cost to the taxpayer, as suggwted ill 
the dissent. 

The dortrine of "The inlmunity of the Sovereign" has remained in 
force wit11 the full approral of the people, who hare  at all time5 had 
the right to modify or aboliih it through tlie action of their chosen 
legislative representatives. The la\r~naking body has already relaxed. the 
rule to the extent of making the TTTorknwn's Compen~ation Act appli- 
cable to nlunicipalities. TT'l~cther there should be any further modifica- 
tion is for the Legislature. Until and unless it act< this Court ihoultl - 
steadfastly adhere to tlle law as it now exists. 

CLARIXON, J., dissenting: Judicial candor compels me to register a 
dissent from the riews of my  brother.. Municipal inlrnunity from rc- 
sponsibility for the negligent acts of its employees is a doctrine which 
shoultl erer  remain carefully circumscribed, as it corlstitutcs an exccp- 
tion to the general rule that tlie master is liable for the damage done by 
the serrant. T h e n  the servant of a citizen or a private corporation, 
negligently kills or injures, the employer is answerable in damages. 
T h a t  I now say is not urged in the interest of removing long estahlisl~ed 
immunity;  such questions of policy are for the legislative, not the judi- 
cial, forum. My insistence is upon this, and this alone, that in a doubt- 
ful and border-line case such as the instant case, the rule of immunity 
should be corlstrued against tlie municipality and in favor of the injured 
citizen. T h e n  old legal forniula: must be rewritten to corer some cliffi- 
cult feature of a particular case, courth should ever reinemher that  the 
law-even government itself-is made for man, not man for the law. 
I n  those rare cases in nhich  within the periphery of the law, a free 
choice is left to the courts, the choice slioultl ever be made on the side of 
humanity and tlie relief of the broken and the dying. The opinion of 
the majority in the instant case is a further extension, i n  a border-line 
case, of a mile which often, if not generally, operates with peculiar 
harsllnecs and cruelty. IIcre, ill my opinion, if thc doctrine of imrnu- 
nity, interpreted strictly. iq applied to the facts of this case, this case 
would fall out>ide the lilnitq of that  immunity and an  injured citizen 
would he permitted to present her cause to a jury. 

The facts in the instant case are simple; i t  is the interpretation of 
those facts which is difficult. The city employee who drove the city 
truck at the time of the injury to plaintiff lvas a maintenance man. He 
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was "engaged in fixing signal lights and installing traff~c signs and the 
maintenance of the white lines." I t  was also his dut<y to "paint the 
signs and set the poles in the holes in tlle concrete and mark off people's 
drireways and install signs." H e  also had a continuing duty, under 
instructions of the city manager, to report "defcctire conditions of the 
street," "holes in the street and defective water meters." The employee 
testified : "On this particular morning that  1- went to fix this light a t  the 
corner of College and Trade Streets, of course, if I had found any defec- 
tive place along the street I trareled over that  I thought was bad enough 
that  somebody might get hurt ,  I would have considerec! i t  my  duty to 
report it  to the various departments it would fall in." H i s  principal 
duties, accordiagly, dealt ~ c i t h  the maintenance and repair of various 
traffic derices and traffic control aids, along with a general duty of street 
inspection. Nost, if not all, of these devices and aids vere nlechanical 
substitutes for policemen, established in the interest of economy and 
efficiency as a nieans of saving money for the city. The employee was 
largely busied with electrical repairs and painting. H e  was not em- 
ployed by the police department. The traffic signal division was a sepa- 
rate department; he could as well have been attached to -he street main- 
tenance force or the street lighting force. Rarely-and 2ertainly not in 
this case-is there a necessarv and iml,erative connection betdeen the 
duties of an  electrician-sign painter and the governmental functions of a 
police department. The majority opinion is based upon the assumption 
that the employee was a police officer. The work in which the employee 
mas engaged was not so much the discharge of a police function as it was 
the maintenance of mechanical substitutes for traffic officers, which is 
quite a different matter. I n  maintaining these mechanical aids and 
devices, the city was acting primarily in its corporate capacity for the 
financial benefit and general advantage of the citizen-members of the " u 

corporation. I n  such a situation cities may not claim tlle immunity of 
the sovereign. 

"When a function is undertaken by a municipality in its private o r  
proprietary capacity for the profit, benefit or advantage of the corpora- 
tion (or of the people who compose it, rather than for that  of the public 
a t  large), it is liable for the negligence of its employees to the same 
extent and under the same conditions as a private corporation." 19  R. 
C. L., 1109, "RIun. Gorp.," paragraph 391. 

Kor th  Carolina has l i ng  fbllo\yedthe vievv to the  effect tha t  a city or 
town in the exercise of its private or corporate powers is liable in  dam- 
ages for the negligence of its officers, agents, and emplclyees. R r o o m e  
v. C h n r l o f f e ,  208 S. C., 729; I Inmi l fon  v. Rocky X o u n t ,  199 S. C., 504. 
On this point hIcQuillan, in his extensive ~vork  on Municipal Corpora- 
tions, declares : "When acting in its proprietary capacitlg . . . the 
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incorporated city or town, in the absence of some special exemption, is 
subject to all of the liabilities and usually entitled to all of the rights, 
immunities and benefits of the prirate law. The borderline between 
the public or governmental and the private or quasi-private or proprie- 
ta ry  side of the municipal corporation in some instances is quite difficult 
to discern." 6 Xun .  Corp., p. 1012. I t  is just a t  this borderline that  
I insist that doubts should be resolved against the city and in  favor of 
the injured citizen. f here the function discharged is for p r i ~ a t e  benefit 
or pecuniary profit, and damage results from negligence, the munici- 
pality is liable to the same extent that a prirate corporation or individ- 
ual would be liable. Goodu~in 1.. R e i d s ~ ' i l l ~ ,  160 N. C., 411; -lIo,$tt V. 

Ashez~ille, 103 S. C., 237; IIIerires v. ll'ilmingfon, 31 N. C., 73;  6 Mc- 
Quillan, Mun. Corp., p. 1041. To the extent that  niunicipal corpora- 
tions exercise powers not essentially gorernmental in character, "volun- 
tarily assumed powers intended for the private adrantage and benefit 
of the locality and its inhabitants, there seems to be no sufficient reason 
why they should be reliered from that liability to suit the measure of 
actual damage to which an individual or pr i ra te  corporation exercising 
the same powers for purposes essentially prirate ~ * o u l d  be liable." 
Stayfon, J . ,  in Galresfon r .  Posnainsliy. 62 Tex., 118, 50 Am. Rep., 517, 
quoted with approral in 6 McQuillan. Mun. Corp., p. 1043. 

The mere fact that the city employee in the instant case usually re- 
c e i ~ e d  his calls to repair signal lights-as he received the call which he 
was answering in the instant case-from the police department, is not 
determinatire. I t  does not affirmatively appear whether he was an  
employee of the department of safety or of the department of public 
vorks. I t  is the character of the actual function xhich  determines its 
gorernmental charac2ter. Fo r  example, a city is liable in tort in the 
operation of a municipal garage eren though the chief of police has 
charge of it. City 7%. Poster (Okla.), 247 Pac., 80. 

A further reason for resolving the doubt here in fayor of the injured 
plaintiff is that  the defense of a city that it m s  engaged in a gorern- 
mental function is an affirmative defense and the burden is upon the 
city to show that  the activity engaged in was essentially gorernmental 
in nature. Jones 1%. Sioux C'ify, 185 Iowa, 1178, 170 N. W., 445. When 
it is taken into consideration here that  the en~ployee not only had the 
duty to repair the signal light but also in going to the signal light had 
the continuing duty to observe and report street defects, i t  is clear that  
he mas a t  the time of the injury discharging two functions, one of which 
may be considered gorernmental and the other of which is plainly minis- 
terial. I n  silch a case, it  may be argued that  since both a ministerial 
and a gorernmental function is involred, the city is not relieved from 
liability. See ('one I*. Detroit,  191 Mich., 198, 157 N. TI7., 417. 
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Even if i t  be granted that  the installation of traffic signal lights is a 
governmental function, it does not necessarily follow that  the mainte- 
nance and repair of such lights is likewise a governmental function. 
This very distinction is recognized generally as to streets; although the 
original construction of the streets is a governmental function, their 
maintenance is a corporate or ministerial duty. 6 McQuillan, Mun. 
Corp., p. 1053; as to the Nor th  Carolina accord with this view, see the 
cases cited above. 

I t  cannot be said that  the maintenance of traffic signals along the 
streets is any more in the interest of the general public than the main- 
tenance of the streets themselves along which the signals are installed. 
The signals are established to regulate the use of the streets and are 
useless but for the part  they play in regulating traffic along the streets. 
So long as the maintenance of the streets is regarded a corporate 
function, the maintenance of traffic lights should, by the same standard, 
be treated as a corporate function. Similar reasoning might have been 
applied to the nlaintenance of police radio cars in Lewis v. H u n t e r ,  212 
N.  C., 504. IIowel-er, it seems to me that the instant case is one calling 
for the expression of the limits of the rule laid down in that  case, and 
to the extent that  the doctrine of that  case is regarded as determinative 
of this case. I am unwilling to follow the majority in the further 
extension of the rule as to municipal immunity from tort liability. 

The doctrine of municipal immunity "is undergoing essential modifi- 
cation, and certain judicial decisions and writers h a w  fai th in its aboli- 
tion. . . ." 6 McQuillan, Nun .  Corp., p. 1042; "Objections to the 
Governmental or Proprietary Text," Murray Seasongood, 22 Va. 
Law Rev., June,  1936. "Concerning the denial of muiiicipal liability 
for negligence in the performance of public or governmental function, it 
has been said that  'the theory is the survival of the medieval idea that  
the sovereign power can do no wrong. Rc>asons for its existence are 
based upon theories discarded and exploded in every other realm dealing 
with the relationship of citizens to government and govwnment to citi- 
zens.' The  doctrine has been seriously qumtioned and condemned by 
eminent jurists and distinguished legal authors." hI~:Quillan, Mun. 
Corp., p. 1054, quoting from X c S a u g h t ,  J., in Bnfy v Cify of B i n g -  
hamton, 252 N .  Y. S., 263, 265-6; 141 Xis.  Rep., 127. 

I n  the words of X c S a u g h t ,  J., in B a t y  v. B i n g h a m t o n ,  s u p r a :  "The 
doctrine of nonliability of municipal corporations, even in the exercise 
of governmental functions, has been seriously questioned and condemned. 
Eminent jurists and distinguished legal autliors have criticized the doc- 
trine in unsparing terms. Reasons for immunity in one case and lia- 
bility in the other have been clearly shown not to be satisfactory. The 
United States Supreme Court has sa id :  'We must liot be understood 
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as conceding the correctness of the doctrine by which a municipal corpo- 
ration, as to the discharge of its a d n ~ i n i s t r a t i ~ c  duties, is treated as liav- 
ing two distinct capacitiei, tlie one private or corporate, and the other 
goverlm~e~ltal  or sovereign, in nhicli latter it may inflict a direct and 
positive wrong upon the person or property of a citizen nithout pol\-er 
in the courts to afford redress for such wrong.' lTTorhnlut~ 1 % .  ( ' l f ? ~  of 
A \ - ~ ~ r  1-ork ,  179 v. S., 552, 574; 21 S. Ct.. 212, 220; 45 L. Ed., 314." 

Profe,sor I3orchard has made it clear that the modern tendmcy is 
against the rule of nonliability as to niuniripal corporations. '(Gox ern- 
rncnt Liability in Tort," 3-1 Yale L a ~ r  Journal, 52s. The late ,Tusflcc 
( ' o r d o z c ~  wrote. "The line of demarcation (between corporate and govern- 
mental functions) . . . hai  at best a dubious rorrespondencc with 
any dividing line of justice. Tlic distinction has been que.tioned by tlie 
Slipreme Court of the United States. I t  has been rejected recently in 
Ohio." Law and Literature, p. 57, citing Tl 'orkmut~ 1'. C i f ~ j  o f  J7cw 
Z70rl., szrpm, and F o w l e r  v. C'zfy o f  C'lr1-elnnd, 100 Ohio St., 151, 126 
. E .  7 .  Xore  rrcently Professor Bnrnett has demonstrated that the 
recently attempted distinction h e t ~ e e n  the so-called "public" and "pri- 
vate" functions of municipal corporations did not exist a t  English com- 
mon lax ,  that tlic distinction was made in the D n r l t n o ~ t f l ~  Colleqe cnocl 
only for the protection of contract obligations and wai forcibly grafted 
upon municipal tort law in n n i l c y  7.. City of S e x  Z70rk (18-12) in 
holding tlw city liable. H e  criticizes the distinction as being reactionary 
and unfortunate in that it limited tlie liability of municipal corporations 
to one class of functions in contradiction to the prevailing view which 
logically applied the general principle of tort liability to all corpora- 
tions alike. "Tlie Foundations of the Distinction Betneen Public and 
Private Functions in Respect to the Common Lav Tort  Liability of 
Municipal Corporations," James D. Barnett, 16 Oregon Law Reviem, 
April, 1037, p. 250. 

The problem is essentially a social one of distrihuting the social and 
economic effects of injury or death so that it may be borne in the most 
desirable manner. the traditional rule of immunity thc 1o.s falls 
heavily upon the individual, often an indiridual or family n.110 is poorly 
prepared to ~v i t l~s t and  the cconoiiiic shock of seriou. illncss or death. 
I11 an enliglitened age the ~ o c i a l  policy of permitting such a losq to lie 
nliere it has fallen may nell bc questioned. So long as government exists 
a s  a group ioeictg, one of i t q  primary aims muit  he the distribution of 
losscs to the end that the plight of the unfor tmate  i n d i d u a l  may be 
made less severe by the aid of the group vhich exists for the protectio~l 
of the indixiduals ~ i t h i n  that group. 

Tlie social and legal reasons for challenging a further extension of 
the doctrine of inuriicipal inimunity from tort liability in the instant 



case, in my  opinion, are compelling. I n  the first place, the facts of this 
case are such that, on the facts alone, i t  may well be held to be beyond 
the scope of the rule of nonliability. I n  the second place, there is at 
least doubt as to the applicability of the nonliability doctrine to the 
facts of this case, and in such a situation the law resolves the doubts 
against the immunity and in favor of the injured citizen. Finally, the 
doctrine of nonliability has been so sharply challenged both as to its 
legal and historical soundness and as to its social desirability, that, in 
my  opinion, the rule should not be extended further, but should be 
limited sharply to those fact situations which are clearly covered by the 
prior pronouncements of this Court. 

K O  gorernment stands above the moral code. What i j  simple justice 
between men sliould be justice between gorernments an3  men. ,1 law 
cannot hope for permanence which rests largely upon the superior force 
of the sovereign; law should represent the group consciousness of the 
right, the fused good will of the individuals within the group. A sov- 
ereignty born of the common welfare means, more than anything else, 
the ability to secure the assent of the individuals within the group. 
There is nothing sacred or essential in the doctrine of municipal non- 
liability for torts. The State and lnunicipalities can fu i~ct ion  as surely, 
and perhaps with greater precision in thc meting out of exact justice 
among its people, if the doctrine of nonliability is strictly interpreted 
and applied as the exception rather than the general rule 

JIHS. AGXES BRTAST v. MRS. I-IOWAIID REEDY. 

(Filed 1 February, 1039.) 

1. Libel and Slander § l t t I t  is not required that testimony be in exact 
words of allegations, it being sufficient if they are same in substance. 

Where a bill of particulars in an action for slander alleges defendant 
spoke of and concerning plaintiff certain words to desigilated persolis, 
which words amounted to a charge of incontinency, tlzstimony by the 
witnesses of statements made by defendant charging in effect that plain- 
tiff had been guilty of illicit sexual intercourse. is competent although 
not in the esnct words alleged in the bill of particulars, it  being sufficient 
if  the testimony is confined in substance to the bill of particulars. 
Jlichie's S. C. Code, 2432. 

2. Libel and Slander §lj 2, 1%Woi5ds charging innocent woman with in- 
continency are actionable per se, permitting recovery for mental suf- 
f ering. 

Words charging an iiinocent w o m m  with condl~ct iunoniiting to incon- 
tinency are actionable per se, S. C. Code, 2432, and the law will presume 
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damages in such cases which naturally.  proximately and necessarily resnlt 
therefrom, including mental  suffering, humiliation and  embarrassment.  
and  testimony of such mental  suffering, llumilintion and  e~nbarrassment  
is  competent without specific allegation thereof. 

3. Libe l  a n d  S lande r  § 9- 
When the  defendant in :111 nction for  slzlnder denies the  allegations of 

plaintiff a s  to the  slanclcr charges i ~ r  to to ,  mid tenders no ihsne a s  to 
justification o r  mitigntion, the  exclusion of evidence of justification illit1 
mitigation is  not  er ror ,  i t  being required t h a t  slicli evidence be supported 
by proper plea. S. C. Code, X 2 .  

4. Appeal  a n d  E n o r  9 S9d-E:xclusion of evidence held  n o t  pre judic ia l  
when  same evidence i s  el ici ted o n  cross-examination.  

I n  this action for  sl:inder, the  court  escluded a paper n'ritiug signed 
by plaintiff aclmowledging pilyment of a judgment obtained against  an -  
other person fo r  in jury  to he r  reputation through slanderous remarks of 
the  same na tu re  which defendant was  alleged to  h a r e  made. On cross- 
examination of plnintiff and another  witness, defendant brought out in 
evidence tlie settlexncnt of the  prior action fo r  slnntler, :lnd the evidence 
was  set for th  in the  charge and  defendant's contention thereon clearly 
giren.  Hclt l :  The  esclusion of the  paper writing, if e r ror ,  was  not preju- 
dicial. 

6. Tr ia l  8 36: Appenl a n d  E r r o r  39- 
Exceptions to ilisconl~ected portions of the  charge will not be sustained 

when the  chilrge is  f ree  from error  when construed contestnnlly a s  a 
whole. 

6. Tria l  § 3 6  
Inad re r t en t  misstatement of tlie testirno~ly of witnesses must be I)ronglit 

to the  court's nttention a t  the time so tha t  the  t rue  evidence may I)e 
giren the  jury. 

7. T r i a l  § 29c- 
The  charge of the court  on the  b11rden of proof and  tlie i l lastmtion of 

same by analogy to a scale I~c'ld \vithout error.  

8. Tr ia l  § 2;9+ 
The charge of the court, a f t e r  stat ing the  eridenc2e, in tlie manner in 

which the  jnry was  instructed tha t  the  ~wol l ec t ion  of the evitlcnce n-ita 
for  them l ~ t l d  without error.  

9. Tr ia l  § 36- 

Exceptions to  tlie statement of contentions in the charge will not be 
sustained when appellant failed to bring the  mat ter  to the  court's a t ten-  
tion nt  the  time. 

10. Libel a n d  Slander  5 14- 
I n  th is  action for  slander fo r  words uctionable per sv, the  court's 

charge on the issne of compelis:~tory damages, definiug implied malice, 
ttctm11 :lnd conipens~ltory tluniages, i~ l id  properly placing the  burden of 
proof on the  issue on plaintiff, held without error.  
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11. Same: Damages 8 7-Instruction on issue of punitive damages held 
without error. 

In this action for slander for words actionable p r y  s f .  the charge of 
the court on the issue of punitive damages, instructing the j w y  thnt 
defendant must have had actunl malice or a recklew or w:~nton indiffer- 
enve to plaintiff's rights in order to sustain : ~ n  awnril of 1 unitive damages, 
and that the award of punitive c1:lmage and the nmo~mt t lereof was solely 
in the sonnd discretion of the jury snhject to the limitation that they 
must not he escessirely disproportion:\te to the circnlnstances of con- 
tumely and indignity present in the case, ltcltl ~vithout wror. 

12. Damages § 11- 

Evidence of the repnted wealth of defendant is rompctent on the issne 
of pnnitire damages. 

1 3 .  Libel and Slander § 7- 
Admission of testimony of n police officer n s  to qlmideron* statements 

made to him by defendant held not error in the ahseiice of a plea of 
privilege, especially in view of the fact thnt defendant denied making 
the statements and the overwhelming testimony of o t h e ~  witnesses as  to 
slanderons remarks of the same natnrt. mntle to them by defendnnt. 

, ~ P P E A I .  by  defendant f r o m  f lppnrs,  J . ,  a t  M a y  T e r m ,  1935, of ROBE- 
s o s .  S o  error .  

Th is  is a n  action f o r  slander brought  by  plaintiff against defendant, 
and prayer  f o r  actual  and p u n i t i r r  damages. T h e  plaintiff alleges, and  
the evidence is t o  the  effect, t h a t  she is  a n  innocent and  7:irtuous woman 
and is a lady of good character.  

T h c  eridence, i n  substance, is to  the effect thn t  a t  tlie time th i s  action 
was instituted, 23 J u n e ,  1936, she was working f o r  George Kheiral la ,  
who operates a grocery store i n  tlie town of Rowland,  and  t h a t  she has  
workrtl f o r  h i m  for  several years. M a n y  witnesses offered by  the  p la in- 
tiff showed t h a t  her  general reputat ion was good. T h e  plaintiff offered 
as  n vi tness ,  J. H. Carper ,  who testified that  he h a d  bee11 a r u r a l  police- 
m a n  i n  Robeson County f o r  about fourteen years, a police officer i n  the  
town of R o v l a n d ,  a n d  a t  the t ime he testified, was a n  assistant t a x  
collector i n  Roheson County ;  t h a t  on or  about 1 5  March ,  1936, h e  was 
called to  the home of the defendant and  she told him,  i n  substance, t h a t  
the  plnintiff, Mrs.  Bryant ,  n.as the  cause of all  the trouble between 
George Kheiral ln  and his wife, and t h a t  "he was keeping her  there as  
his  woman, and his  wife was not satisfied nnd she  as bleaking u p  their  
home." 

J. B. Bullock, who a t  the  t ime was chief of police i n  the town of Row- 
land, testified substantially to  the  same th ing  t h a t  J. 11. Carper  testi- 
fied to. 

Mrs.  C. B. Carper ,  ~ h o  lives i n  the  to\\-11 of Rowland, testified t h a t  
she had  k n o m  Mrs.  B r y a n t  and  Mrs .  Reedy for  a number of years, and  
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that about 3.5 April, 1936, slie had a conversation with Mrs. Reedy and 
Mrs. Reedy told her that  she had secn Mrs. Bryant u p  there a good 
many times. and that Xrs .  Bryant had run  Mrs. Kheiralla away from 
home, and that  George Kheiralla was keeping Mrs. Bryant there as his 
wife," and that  she was nothing but an  old prostitute woman for George 
Kheiralla." . . . "She told me this a good many times and that  
she did not x a n t  any such woman as that  living next to her." 

G. T .  Cox testified that  he wa.; sixty-two years of age, had knonn both 
the plaintiff and defendant since 1920. Sometime early in May he was 
passing J l rs .  Reedy's home and had a conversation with her in regard 
to Mrs. Bryant, and that she told him that, "If you will get that prosti- 
tute nornan out of this store, n h y  everything will be settled. Get rid 
of A p e s  Bryant and el crything will quiet off and be all right." 

I. Blurn testified that lie runs a business in the town of Rowland and 
is acquainted with the plaintiff and the defendant, and that  on or about 
the latter part of April or first of May, 1936, Mrs. Reedy came to his 
store and talked v i t h  him about Mrs. Bryant. "She said something 
about Mrs. Bryant ought to be feathered and tarred, that  she was living 
with George Kheiralla, breaking u p  their home and living with him as 
man and 15 ife." 

Mrs. Eryant,  the plaintiff, testified that  since the above statements 
were made about and concerning her, that  she had been humiliated and 
damaged. She has stopped going to church, her name has been taken 
off the church circle, that numbers of people in the town of Rowland 
arid community nhom qhe formerly col~sidered her friends, now refuse 
to speak to her. . . . That  slie r a s  very much embarrassed to walk 
the streets or go in a crond of people because she feels that  she has 
been slandered and ridiculed, and feels rery  much humiliated. She 
testified that  she was working a t  the same place, because she knew she 
could not get a job at any other place. 

The defendant denied that  she had eyer made any statements intend- 
ing to slander Nrs .  Bryant, and tlenicd what plaintiff's witnesses testi- 
fied to. I n  her ansller she says, in pa r t :  "That if plaintiff has sus- 
tained any injury or damage to her reputation or standing in the com- 
nlunity, vhich is denied, then such injury and damage was sustained 
prior to t l ~ e  institution of this action, and prior to the alleged utterance 
of the defamntory remarks contained in the complaint which were 
attributed to the defendant. . . . This defendant specifically denies 
that she has a t  any time spoken of and concerning the plaintiff any 
slanderous, derogatory, fnlqe, untruthful or defamatory words; but that 
any statements made by thi? defendant with respect to the said plaintiff 
ah ich  the said plaintiff might ha l e  construed to amount to a charge of 
iucontinellcy, nere  not made with any malicious, wilful or wanton 
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intent, but were made in  good faith, and upon reputalsle and reliable 
information and were the truth,  and this defendant pleads and relies 
upon the t ru th  thereof in justification of said statements." 

Marig witnesqes testified that  thc general reputation o.? defendant was 
good. 

,211 the witnesses communicated the remarks made to them to Mrs. 
B r ~ a n t  before the institution of the present suit. 

The  issues submitted to the jury and their answers thereto, vere  as 
follows : 

"1. Did the defendant speak of and concerning the plaintiff the words 
in substance, as alleged in the complaint ? Answer: 'Yes.' 

'(2. What compensatory damages, if any, is the plaintiff entitled to 
recover of the defendant? Answer : '$l,OOO.' 

''3. What  punit ire damages, if any, is  the plaintiff entitled to recover 
of the defendant ? Answer : ($750.00.' " 

Judgment was rendered by the court below on the vcrdict. The de- 
fendant made numerous exceptions and assignments of' error and ap- 
pealed to the Supreme Court. The material ones and necessary facts 
will be set forth in the opinion. 

I T ' .  E.  L?jnch, I T ' .  S. B r i f f ,  and ,T. C. King for plainfiji-' .  
F.  1,. J t l n m s ,  F .  E r f e l  C'nrlyle, II .  ~ 1 .  X c l i i r r n o n ,  nnc: F .  D. H a c k r f t  

for  d e f e n d a n t .  

CLARK~OS,  J. ,It the close of plaintiff's eridence i d  a t  the con- 
clusion of all the evidence, the defendant made motio 1s in the court 
below for judgment as in case of nonsuit. V. S., 567. The court below 
orerruletl these motions and in this we can see no error. We think the 
evidence plenary to be submitted to the jury. 

The questions presented by defendant: "1. Did the court commit error 
in the admission of eridence, particularly with reference to :  ( a )  the 
s l a~~dcrous  words alleged to hare  been spoken by the defendant; (b )  the 
evidence as to the effect of the alleged slanderous words upon the plain- 
tiff mentally and as to her humiliation and embarrassment?" We 
think not. 
S. (2. Code, 1933 ( X c h i e ) ,  see. 2132, is as follows: "Whereas doubts 

have arisen vlietlier actions of slander can be maintained against per- 
sons who may attempt, i n  a u-anton and malicious manner, to destroy 
the reputntioii of innocent and unprotected women, whose very exist- 
ence in society depends upon the unsullied puri ty of their character, 
therefore any words written or spoken of a woman, whizh may amount 
to a charge of incontinency, shall be actionable." 
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Section 4230 is as follows: "If any person shall attempt, in a wanton 
and malicious manner, to destroy the reputation of an innocent voman 
by words, vr i t ten  or spoken, which amountq to a charge of incontinency, 
every person so offending shall he guilty of a misdemeanor." 

"Incontinencp mcans xvant of restraint in regard to sexual indulgence, 
and imports according to our statute, definitive, illicit, sexual inter- 
course." L a c n ~  7.. S i c .ho lv ,  52 N. C.. 32 (35). 

There is nothing more truthful than ~ v h a t  is written in Prorerbs 
(part  verse 8, chapter 18) : "The nord. of a talebearer are as  wounds." 
'Are think that  the damagr shall iilclutlc iiijury to tlie feclings, mental 
suffering endured in consequence and the humiliation and embarrass- 
ment which is a consequence of the nrolig done. 

The 2nd question preqe~itcd by defendant: "Did tlie court commit 
error in rrfuqing to  pc r~n i t  the drfendant to offer evidence in mitigation 
of damages?" TITc think not untlcr the facts and circumstances of this 
case. 
S. C. Code, suprtc, see. 542, in part. is a~ follows: "The defendant 

map in hiq anqwer allege both the truth of tlie mattcr charged as de- 
famatory, and any mitigating circumstances to  reduce the amount of 
daniageq; and n h e t l ~ e ~  he  prow^ tlie justification or not, he may give 
in evidence the mitigating circumstancrq." 

4 plea of justification or of mitigation is a prerequisite to tlie allow- 
ance of e~ idence  of tlie truth of the charge. Without it quch cviclence 
is incompetent. ~ T p ~ h u r ( l z  1 % .  R o b e r f v o n .  127  S. C., 127 (125) ; nicker- 
son 1.. n a i l ,  139 9. C'., 5-11 ; 1jlrrri.s 7.. 7371nh. I 7  0 N. C., 39-1. Wlicn the 
drfciidant pleads the general iswe. lie may not introduce evidence in 
justification or mitigation. l- l) t l17trch 1 % .  R o b e r f s o n ,  s u p r a ;  E l m o r e  v. 
R. R., 189 N. C., 658 (673). 

Tt ~v i l l  be noted that defendant drnied the allegation. of plaintiff as 
to the slander rharges i n  fo io .  xo iqiue was submitted or tcndrred by 
dcfcndant that  qhe rc,lied on the plea of tltc truth of thc matter charged 
1,- plaintiff a. defamatory. Dcfcmclant o f f e ld  to i~~trocluce in e~ idence  
paper writing identified h- the plaintiff and nliicli purports to be an 
achnonledgenie~~t of pa>nrent of j i ~ , l g ~ l i ~ ~ r t  re1111~~rc~l in the action of 
J l r i .  Xgi~es I3rya11t againit 3 h . h .  N n r j  I<hciralla, nhicll was esclutletl. 
Exception and ai i iptnlcnt  of error n a s  made hv tlefendant. We do 
11ot t h i ~ ~ k  it rail be ~ u ~ t a i l ~ c t l .  If competent, the csclnsio~i n.aq not 
prejudicial. 

Plaintiff's nitlieis, G. T. Cox, n a s  aqked by defendant on cross- 
examil~atiori about this ir~atter ,  a i~ t l  Ile teitifirtl, in p a r t :  "I nitnessed 
the settlement of the lansuit  wl~ere  Mrs. Rryant 11:1(1 sued Nrs.  Khei- 
ralla, and that  suit charged Mri.  Iilleiralla nit11 slandering Mrs. Bryant, 
and that  suit charged Xrs .  l iheiral la n i t h  calling Mrs. Bryant the same 
kind of names I was telling the jury that  Mrs. Reedg called her." 
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Defendant, in her cross-examination of plaintiff, brought out the 
same. "I brought the suit against Mrs. Kheiralla befor13 I brought the 
suit apainqt Mrs. Reedy, and in the case against Mrs. Kheiralla I 
charged her with destroying my reputation by slandering me and 
alleging that  1 mas intimate with her husband. . . . After I 
brought the suit against Mrs. Kheiralla I agreed to a consent judgment 
and accepted a conqent judgment in  the sum of $2,500. That  mas done 
on October 27, 1936. I don't know how much I have cldlected on that  
judgment. I have received in settlement of that  judgment against Mrs. 
Kheiralla around $250.00. I cancelled the judgmenl, against Mrs. 
Kheiralla and I gave Mrs. Kheiralla a full receipt showing that  the 
judgment had been paid." 

I n  the charge of the court below, this evidence was set forth and 
this whole aspect stated so clrarly that  the jury could not have been 
misled. 

I t  is well settled in this jurisdiction that  the erroneous exclusion of 
evidence on direct examination is held not to be prejudicial when i t  
appears that  on cross~examination the witness was asked substantially 
the same question and gave substantially the same answer. Cook  v. 
Mebane, 191 X. C., 1 ( 7 )  ; Willis I ? .  Sew Bern, 191 N .  C., 507 (514) ; 
S. v. S'hipman, 202 N. C., 518 (534) ; Smifhfield Mil ls ,  Tnc. v. Stevens, 
204 N. C., 382 (385). 

( 3 ) .  Did the trial judge commit error in his charge to the ju ry?  We 
think not. The  many exceptions taken to the charge disconnectedly 
are not borne out when the charge is taken as a whole. The court 
belom gare, and summarized carefully, the testimony of all the wit- 
nesses. I f  incorrect the matter, like contentions, should have been a t  
the time called to the attention of the court, so that  the true evidence 
be g i w n  the jury. The burden of proof on all the issues was properly 
placed on plaintiff and the scale illustration giren by the court belom 
illustrates same. The recollection of the evidence was for the jury of 
twelve and not for the court or attorneys, and me see no error in the 
way this was stated. 

I n  Beck C. Bot t l ing  Po., anfe, 566 ( 5 6 8 ) .  it is stated: "When a bill 
of particulars is ordered and furnished, the evidence offered a t  the tr ial  
must be confined to items therein specified." We think this was done 
in subqtance. 

The  court belom charged the jury:  "The term 'in substance' as used 
in this first issue, means words that  conmy in effect the same meaning, 
though not necessarily used in the same form on the s,ime mords, but 
words that  conyey in effect the saine meaning, the esserxe of the same 
words is indispensable though they do not have to be in the exact form 
as set forth in the complaiiit. The  same words must have been used. 
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The use of wwds x i th  similar meaning or equivalent words is not suffi- 
cient to justify you in finding that  they are in substance the 11-ords 
allcgetl in the complaint, which I said plaintiff does not ha re  to satisfy 
you from thr eridencc and by its greater neight the defendant spoke of 
and concerning her the exact words set forth in the complaint, but must 
satisfy you from the eridelice and by its greater weight the defcndant 
spokc of her in uords in substance, nords that would in effect convey 
the same meaning. . . . Son-,  as I have heretofore instructed you, 
it does not require the plaintiff to p row to you from the eridence and 
itq greater ~ i e i g h t  that  these witncwes testified to the exact ~vorrls set 
forth in thc complaint; it  does rcqnirc that plaintiff offer eridence to 
satisfy you from the evidence ;lnd its greater weight that the defcndant 
<poke to and concerning her the wordi in substance as alleged in the 
romplaint. word6 that would in effrct conley the same meaning." The 
issue as framed, using the words '( i l l  substance" was not objected to by 
defendant. The ex idmce indicates that  it waq "in substance" confined 
to tlie bill of particular? which was prayed for by defendant and allowed 
by order of the court and set forth in the amended complaint. 

I n  IIanzillon 1..  saw^, 1.59 C'., 56 (37-8), speaking to the subject, 
\ \e  find: "In an acstion to recover clamagrs for slander the plaintiff is - 
not required to prove the utterance of the exact words set out in the 
complaint, but must l ~ r o r c  the ~vortls in substance, and his Honor should 
h a w  so instructed the jury. . . . I t  is generally held that  proof of 
the words in substance is sufficient. 18 A. and E. Enc. L., 1078; 13 
Ency. Pl .  and Pr., 63 ;  25 Cgc.. 184;  Peqrrtm z;'. S f o l t z ,  67 S. C., 148." 

Some fire creditable and reputable witnesses testified to almost the 
identical language as set forth in plaintiff's amended complaint, and 
tliese statements, made by defendant, amounts to a charge of incon- 
tiuencv. A11 examination of the record will sliow that the defendant 
made the p o s i t i ~ e  statement that Xrs .  Bryant "was nothing but an old 
prostitute wornan for George Khciralla" and "was living with him as 
man and wife." 

,i great many of the sxceptions and aisignmcnti of crror are to con- 
tentionq as niadc by the court bcloa. I f  incorrect. they should hare  
been called to tllc attrntion of tlie court 'at the tirnc. . l c c c l ) f r t i l c ~  ( ' o r p .  
1 % .  E d ~ r n r d s ,  21:1 X. C., 796 (742).  

The court charged, in part : "It  iq a queition of fact for you. I f  the 
plaintiff has satiified you from the eritlence and by its greater xeight that  
tlie t l e f t d a n t  spoke of and coacerning the plaintiff the words and state- 
ments alleged in the complaint, it would be your duty to answcr the first 
issue 'Yes.' I f  you are not so satisfied it TI ould be your duty to answer it 
'So.' I f  you ansver the firit issue ( Y w '  i t  is your duty to proceed to 
consider the secoiid iqsue. I f  you m i n e r  the first issue 'No,' that ends 
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the case, and you would not proceed to consider the second and third 
issues. The second issue reads as follows : 'What compensatory dam- 
ages. if any, is the plaintiff entitled to recover of the defendant ?' The 
burden of this issue is upon the plaintiff to satisfy you from the eri-  
dence and by its greater weight what compensatory damages, if any, 
is she entitled to recover of the defendant. Slander is a defamation, 
made by word of mouth, which tends to injure or to disgrace the person 
about whom the words are spokrn. I n  order to constitute slander. the 
words must not only be false but must be malicious, and malicious does 
not always mean actual malice, but the law may imply malice from 
the words spoken, and the court charges you when words are spoken 
about a woman that  amount to a charge of incont ine~~cy,  such words 
are actionable per se, that  is within themselres, and the lam implies 
malice, not necessarily ill ~vil l ,  but acts intentionally and wrongfully 
done hy one person to another without just cause or excuse." N. C. 
Code, SUPTO,  see. 2432. 

I n  H n m i l f o n  v. Xance,  supra ,  at  p. 59, i t  is stated : '(The correct 
issues in actions to recover damages for slander where the words alleged 
arc actionable per se and iu which justification is n ~ t  pleaded and 
privilege is not claimed, a r e :  (1) Did the defendant speak of and con- 
cerning the plaintiff the words in substancs alleged in the complaint? 
(2)  If so, what damage is the plaintiff entitled to rwover? I f  the 
first issue is answered 'KO,' the case is a t  an end. I f  answered 'Yes,' 
the law, in the absence of justification, says that  the charge is false and 
malicious, and i t  is then the duty of the jury to award compensatory 
damages, and they may, in addition, award punitive damages if there 
is actual malice, which may be inferred by the jury in Some cases from 
the circumstances. Stan ford  z.. Grocery Co., 143 N. C., 419." 

The court below charged the jury on the second issue : "Plaintiff con- 
tends she has suffered actual damages. The burden of this issue is on 
the plaintiff to satisfy you from the evidence and by it!: greater weight 
what nctual or compeiisatory damages, if any, she is enlitled to recover 
from the defendant. What do we mean by the words actual or conl- 
pensatory damages? Actual or compensatory damages are not neees- 
sarily restricted to the actual pecuniary loss, if any, caused by the 
defeildant's wrong, but embraces fa i r  and just compensation for the 
injury sustained, including actual loss, if any, of time and money, physi- 
cal inconvenience, humiliation suffered and endured, which would fairly 
be considered as the reasonable and probable result of th2 wrong done to 
the plaintiff by the defendant. The court lays down t l x  following rule 
as the measure of damages on the issue in this case: The plaintiff, if 
entitled to recorer any actual or compensatory damagc.~, may recover 
what you, the jury, may decide or find to bc> a fair ,  just and reasonable 
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compensation for the injuries sustained by the plaintiff, including actual 
loss of time and money, if any, and physical inconvenience and humilia- 
tion suffered and endured, which would fairly be considered as the prosi- 
mate result of the wrongful acts and coilduEt of the defendant. A<pply- 
ing this rule to the measure of damages on this issue, if you come to 
consider this issue, the court further charges you that  your answer to 
this issue would be such amount as the plaintiff may satisfy you from 
the evidence. and by its greater weight, that she has been damaged as 
the proximate result of the wrongful acts and conduct of the defendant." 

I n  the case of ~ a r r i r ~ g e r  c. Deal, 164 N. C., 246 (248), the Court, 
quoting headnote in Fie lds  c. B y n u m ,  156 N. C., 413 (414), said:  ( T h e n  
general damages are sought in an action of slander for words spoken 
which are actionable per se,  compensatory damages may be awarded 
which embrace compensation for those injuries which the law will pre- 
sume must naturally, proximately and necessarily result, including in- 
jury to the feelings and ~iieiital suffering endured in consequence; and it 
is not incumbent upon the plaintiff to introduce evidence that he has 
suffered special damage in such instances." Osborn 1.. Leach ,  135 
F. C., 62b; ( : o f f i s  v. K i l g o ,  140 N. C., 106. 

IT'crlker, J . ,  in B a h ~ e r  c. W i n s l o w ,  184 N .  C., 1 (4, 5, 6) ,  speaking to 
the subject, says (we quote copiously) : "The defendant's first exception, 
as stated in the record and his brief, was taken to that part of the charge 
of the court as to the damages, the particular ground of the objection 
being that the court, in its instructions, permitted the jury to include 
in the damages, those of the plaintiff's mental anguish or suffering. The 
charge is clearly sustained by the authorities. I11 Fie lds  c. B y n u m ,  156 
N .  C., 413, it being an action for slander, we held that  general damages 
included actual or compensatory damages, and embrace compensation for 
those injuries which the law d l  presume must naturally, proximately, 
a i d  necessarily result from the utterance of words \vhich are actionable 
per se, such as the charge made in this case. Such damages include 
illjury to the feelings and mental suffering endured in consequence. 
General damages need not be pleaded or proved. 18 A. & E., 1081, 1082. 
1083, and caqes cited in notes. That  case was approved in Barr inger  
c. Decrl, 164 S. C., 246, which also n a s  an action for slander. I n  our 
case the ~e r t l i c t  finds that  the words, which in lam are actionable per  se, 
were uttered by the defendant, and that  they were false. The law, 
therefore, implies malice, which entitles the plaintiff to actual or com- 
pen.;atory damages. Malice, in this connection, and within the scope of 
the issues, does not necessarily mean personal ill-will, but a wrongful 
act, knowingly and intentionally done the plaintiff without just cause 
or excuse, and the law implies this kind of malice in actions for slander 
when the words falsely spoken of and concerning the plaintiff are action- 
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able per se. But  punitive or exemplary damages also may be a~varded, 
in the sound discretion of the jury, and within reasonable limits, but 
the right to punitive damages does not attach, however, as a conclusion 
of lax-, because the jury have found the issue of malice in such action 
against the defendant. The right under certain circumstances to recover 
damages of this character is well established with us. But  they are not 
to be allowed unless there is an element of fraud, malice, gross negli- 
gence, insult, or other cause of aggravation in the act r.hicl1 causes the 
injury. Ho71nes v. R. R., 04 K. C., 318. They are not to be included 
in the damages by the jury as a matter of rourse simp1;r because of the 
slander, but only when there are some features of aggravation, as when 
the wrong is done willfully, or under circumstances of rudeness or op- 
pression. or in a manner which erinces a reckless and manton disregard 
of the rights. A m n ~ o ~ ~ s  7'. R. R., l4C) K. C., 200 (concurring 
opinion by J u s f i c e  IIoX-e) ; Stnnforcl 1%. Grocery  Po.. 143 S. C., 419. 427. 
The rule as to co~npensatory damages is also stated there. As said by 
the C h i e f  J u s f i c e  in Osborn z*. L e a c h ,  135 K. C.,  628: 'The re  the facts 
and nature of the action so warrant, actual damages include pecuniary 
loss, physical pain, and mental suffering.' And again:  'Compensatory 
damages include all other damages than punitive, thui, embracing not 
only special damages as direct pecuniary loss, but in jury  to feelings, 
mental anguish, etc.,' citing 18 ,I. 8: E. ( 2  ELI.), 1082; Hale  on Damages, 
pp. 00, 106. And, as directly pertinent to the charge upon this question 
to which exception was taken, we may convcnicntly ai:d appropriately 
refer now to the H o l m e s  cnse, szrw-a, where it was held that if there is 
rudeness or insult or 'aggravating circumstances calculated to humiliate 
or disgrace the plaintiff, or party injured, punitive damages may be 
added to those which are merely actual or compensatory.' Rose 1 , .  R. R., 
106 S. C., 1'70; Knozcles c .  R. I?., 102 h'. C., 66. Other caqes to the 
same effect upon the questions of compensatory and viidictive or puni- 
t i re  damages in actions, and especially in slander, arp I Ia~rr i l fon  I - .  

S a n c c ,  159 S. C., 56," etc. 
The court below charged : ('The third issue reads : ' T h a t  punitire 

damages, if any, is plaintiff entitled to recover of the defendant ?' The 
burden of this issue is upon the plaintiff to satisfy yclu from the evi- 
dence and by itc greater weight ~ r h a t  punitir-e damaqes, if any, she 
should recover of the defendant. Punitive. v ind ic t i~e  or exemplary 
damages, sometimes called smart money, is allo~ved in cases ~vhere the 
injury is inflicted in  a malicious, wanton and reckless manner. The 
defendant's conduct must have been actual. malicious or r an ton ,  dis- 
playing a spirit of mischief t o ~ r a r d  the plaintiff or of reckless and 
criminal indifference to her rights. TTTheu these elements are p re~en t ,  
damages commensurate with the injury may be allowed by way of 
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punisllment to the defendant, but such damages are awarded on the 
ground of public policy for example's sake, and not because tlle plain- 
tiff has the right to the money, but it goes to her merely because it is 
awessed in her suit. Both the awarding of punitire damages and the 
amount to be allowed, if any, rest in the sound discretion of the jury. 
Hovevcr, the ainount of punitive damages, if any, while resting in the 
sound discretion of the jury, may not be excessively disproportionate to 
the circumstances of contumely and indignity present in the case. Com- 
pensatory damages are based upon injuries suffered by the plaintiff, 
while punitire damages are a~varded upon the wrongs intended by the 
defendant. I f  the defendant was not actuated by actual malice the 
plaintiff nould not be entitled to recover any punitive damages." 

I n  F o r d  r .  X c A n a l l y ,  152 N .  C., 419 (421-2). citing a wealth of 
authorities. is the following: "Punitive damages, sonletimes called 
smart money, are allowed in cases ~ r h e r e  the injury is inflicted in a 
malicious,  vant ton and r c c k l e ~ ~  manner. The defendant's conduct must 
have been actually malicious or wanton, displaying a spirit of m i d ~ i c f  
towards the plaintiff, or of recklebs and criminal indifference to hi, 
rights. T h e n  these elements are present, damages commensurate with 
the injury may be allowed by way of punishment to the defendant. 
But these damages are awarded on the grouilds of public policy, for 
example's sakc, and not because the plaintiff has a right to the money, 
but it goes to him merely because it is asseswtl in his suit. Coth the 
awarding of punitive damages and the amount to be allowed, if any. 
r ~ ~ t s  in the wund discretion of the jury. . . . IIo\vever, the amount 
of punit i~-e dari~ages, while resting in the houlld discretion of the jury, 
may not be excessirely diq~roportionate to the circumstances of con- 
tumely and indignity present in each particular case." cot to^^ r .  Fish- 
e r i ~ s  I'roclrrcf C'o., 181 N .  C., 151. 

On this aspect of punitive damages, the eridence of the repute(1 
xealth of thc defendant is competent. l ' u c k e r  r .  l I r o ~ d ~ r ~ ,  130 S. C., 
147;  C'trrmlchncl 7,. l ' e l .  f 'o., 162 N .  ('., 333. 

IVe do not think there was error i n  permitting the nitiless Carper, a 
policeman. to teqtify as to qtatements made to him by defendant under 
the fact< ant1 circumstances of this case. The defendant denie~l she 
niadc tlicrn. S o  plea of privilege is set up in thc answer. Then, again, 
n e  see no prejudicial error as the evidence on tlle part of plaintiff w a s  
or~rwhclming as to defendant's charge of incontinency. H a r f s 6 e l t l  I.. 
I l i n c ~ s ,  200 S.  C. ,  356, is not applicable. 

The subject of slander and libel has frequently been written upon 
recently i11 this jurisdiction. E l m o r e  v. R. R., s u p m ;  S t e m n s o n  v .  
1 - o r i h i n g f o ~ ~ .  204 N. C., 690;  O d e s  2%. T r u s t  Co., 205 N. C., 14 ;  R r o a d -  
11 t r y  1 % .  ( ' ~ M J ,  208 S. C., 8 5 ;  Rirzggold r .  L a n d ,  212 S. C.. 369 (371) ; 
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Flnke T. S e w s  C'o., 212 S. C., 780. Tl'e see n o  e r ror  i n  the  charge on 
nominal damages. 

F r o m  a careful review of the exceptions and  assignments of error  
made  by defendant, we can  find n o  prejudicial o r  reversible error  i n  the  
record. T h e  court below tried the  case i n  :in able and  careful manner ,  
plumbing the decisions of this Court .  T h e  ju ry  by their  verdict h a s  
found tha t  the  foul and damaging  words spoken of the  plaintiff b y  t h e  
defendant. affecting her  virtue, were false and  malicious. P e r h a p s  
there is nothing more heinous t h a n  false charges affecting the character  
or re l~u ta t ion  of a person, especially the  vir tue and hos~or  of a woman. 
Some people in a n  earlier and  more sensitire e ra  vindil.ated their  good 
names by personal conflict. Now a more peaceful nlethod iq through 
the courts. 
"-1 good name is ra ther  to  be chosen t h a n  grea t  richcs." 
T h e  courts should respond quickly to  protect a good name. 
I n  the record we find 
K O  error. 

fv.  11. P I S N I X  A N D  J. L. P I S S I X ,  TRUSTEE, V. MaiI ITI~ , I~SL> C.\SU-iL71'1' 
COJIPAXT ; REC ONSTRUCTIOS  F I S A K C E  CORPORATIOS  ; CEX- 
T l t A L  IKVESTBIEIVT COMPANY A K D  IiESTf71CK CORPORATION 
(ORIGIKAL I'ARTIES DEFENDAKT) ; AXD CAROI.1S.i D E B E S T U R E  COII- 
PORATION (ADDITIOSAL PARTY DEFENDANT 1 .  

(Filed 1 February, 1!139.) 

1. Mortgages 3 30g- 
A junior mortgagee is entitled to enjoin foreclosnre w d e r  n prior mort- 

gage on the same land until n bona fide controversy a s  t 2  the :ln~omit due 
under the senior lien can be determined. 

2. Usiiry 3 1-Usury docs not rtXnder note  void, but  onlr  subjects it  t o  
t h e  penalties prescribed by statute. 

A note otherwise valid is not rentleretl voitl either as  to principal or 
interest by the taint of usury. hut is sn1)jcct only to I-he l~ennltics :111d 

forfeitures of the statute, one of which is the forfeiture of all interest 
wht.11 nsnry is properly plt~adetl ant1 11rove11. C'. S.. 2306. Ector r. 
Osbor. i~c.  179 S. C.. 667, vitc'tl a l ~ t l  :~~)l)rovt~t l .  

Csiiry n~iist be pleaded. 
4. Mo~~tgages  33 30d, SOg-Junior mortgagee enjoining foreclosure of 

prior mortgage must pay amount of debt plus legal interest. 
Since C. S., 2306, ilocq not render intoreit on n ~ ~ s u r i o u s  note voitl bnt 

only subjects the note to the penalties 1)rovidetl by stntute, ant1 the policy 
of our law fixing the legal rnte of interest ant1 providu~g that no more 
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shall be talien, is declared by C. S., 230.5, a junior mortgagee enjoining the 
sale under n senior lien until a b o ~ r u  f i d ~  controversy ns to the amount due 
under the senior lien might be deternii~led in order that it might pay off 
tlie senior lien and he subrogated to the rights of the senior mortgagee. 
is entitled to have tlie senior debt stripped of usury and the ttmount of 
the debt ascertained a t  the amount advanced plus interest thereon a t  the 
legal rate uf six pcsr c n ~ t ,  this I)eing the relief to whic.11 tllc mortg:lgor 
would be entitled, and equity requiring that the same rule should be 
applicable to tlie jlmior lienor. 

5. S a m e J u n i o r  lienor enjoining foreclosure of prior mortgage on g~ound  
of usury should tender amount due with legal interest. 
d junior mortgiigee enjoining foreclosure ~ inder  a prior mortgage un 

the same lmids upon tlie plea of usliry should tender the amolint d i ~ e  plus 
interest a t  the legal rate, this being required of the mortgtlgor heckii~g 
the same relief under the maxim "He who seeks equity must do equity," 
and the niasim I~eing eqn:illy applicable to the junior lienor and equity 
requiring that the same nile should be equally applicable to both. 

6. Same-S. C. Code, 442 ( Y ) ,  is inapplicable to suit by junior lienor to 
restrain foreclosure under prior mortgage on same land. 

Since n junior lienor seeking to enjoin foreclosure linder a prior mort- 
gage on the same land until n ho)ia fidc controversy as  to the amomlt clue 
under the prior debt is settled, is not entitled to invoke the forfeiture of 
a11 interest, but is required to tender the principal of tlie debt 1)111s legal 
interest. a decree continuing the injunction to tlie filial hearing is not 
error  not^^-itlistallding defendants' plea of the two-year stntlite of liniita- 
tions for the forfeiture of interest, S. C. Code. 442 (31,  even if i t  be 
conceded that an action for forfeiture of the interest is barred by the 
statute. 

APPEAL by defendants f rom Phi l l ips ,  J . ,  a t  Xovember Term,  1933, of 
FORSYTH. Affirmed. 

T h e  plaintiffs, beneficiary and  trustee under  a junior  mortgage or 
deed of t rust ,  brought this action to restrain the foreclosure of a senior 
mortgage  ha^-ing a lien on tlle same lands, and  to have ascertained the 
amount  due on the  note secured by the senior mortgage, to  the end t h a t  
it  might  be paid i n  protection of plaintiffs' security, and  plaintiffs subro- 
gated to  the  rights of the  senior mortgagee. 

T h e  cont rowrsg  as  to tlie aniount due arises on the following facts  
and  contentions : 

O n  1 5  Apri l ,  1927, J o h n  11. P i n n i x  and Madge  Leak P i n n i x  bor- 
rowed $10,000 f r o m  the Carol ina Mortgage Company,  and secured the  
note representing the  loan by  a deed of t rust  on cer tain real property 
in Kernersville, Forsy th  County. T h e  plaintiffs allege tha t  $500.00 of 
the pr incipal  was retained by tlle Mortgage Company as  a bonus or 
condition of making  the  loan, o r  a n  additional charge of making  the 
loan, and t h a t  tlie Mortgage Company made other unlawful  and usuri- 
ous charges i n  addition to the lawful  six per cent. 
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Subsequently, on 1 July,  1931, the said John  M. P i i ~ n i x  and Madye 
Leak Pinnix executed to the Carolina Mortgage Conipmy a new note 
secured on the same property, and representing the bala Ice of indebted- 
n e q  due 1 July,  1936. The plaintiffs allege that  the esecution of this 
note and mortgage securing it was not voluntary, but made under cir- 
cumstances of oppression and duress which made it impossible for the 
makers to assert their rights with regard to the usury;  that  the note and 
mortgage include and bring forward the usury involved in the first 
transaction, with additional usury of its own. 

On 2'i June,  1932, the said John  M. Pinnix and Madye Leak Pinnix 
obtained a loan from TT. hl. Pinnix  and made a note lo hi111 securing 
the same on the real estate theretofore conveyed to the Carolina Mort- 
gage Company in security for the loan above mentioned 

The defendant Keswick Corporation, as substitute trustee, advertised 
and sold the property under the second deed of trust above described 
on 20 May, 1938, and the Central Investment C o m p ~ n y  became the 
highest bidder. On 30 May plaintiffs brought this action, setting up in 
their pleading substantially the facts and contentions above set out and 
demanding that the legal amount of the debt be ascert:tiaed, wit11 for- 
feiture of all interest, which amount they stand ready to pay. 

The defendants deny usury, aver that the second note \;as made volun- 
tarily and contains no usurious consideration, and plead the statute of 
limitalions-C. S., 442 (3)-against any claim of usuiy the plaintiffs 
may assert. 

On the hearing in the county court, the injunction was continued to 
the hearing, and on appeal of defendants to the Superior Court of 
Forsyth County the order of the county court was affirn-ed. From this 
judgment defendants appealed. 

I n g l e ,  Ruc l i e r  & I n g l e  for  p la in t i f f s ,  appr l lees .  
11'. G. i l l o rdeca i  a n d  R a t c l i f f ,  l l u d s o n  Le. Ferre l l  f o r  d ~ f e n d ~ n t s ,  

rcppelltrn f s .  

SEAWELL, J. 1. The  plaintiffs, representing a junior mortgage or 
deed of trust, brought this suit to restrain the foreclosure of a senior 
mortgage or deed of trust upon the same land until the amount due on 
the senior mortgage might be ascertained and plaintiffs given an oppor- 
tunity to pay said amount and be subrogatetl to the rights of the senior 
mortgagee. They claim that  the note secured by the senior mortgage 
represents a considerable amount of usury, and demand that the senior 
claim shall be purged of usury, all interest thereon forfeited, and the 
amount claimed by defendants reduced to that extent. 

The defendants, pointing out that the plaintiffs do not conteiid for any 
reduction of defendants' claim except for the aforementioned u w r y  and 
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coilsequent forfeiture of all interest, say tliat the item in controversy is 
thus segregated and relates to usury only, and since they have pleaded 
the statute of limitations, \vliicli upon the record they conceive to be 
applicable, the matter has become one of law to be settled without a 
jury, and the court below should have dissolved the injunction. 

The statute pleaded became effective I April, 1031, and reads as 
f ollows : 

"442 (3) .  The forfeiture of all interest for usury : P r o r i d e d ,  h o u * e c e r ,  
this section shall not apply to the counties of Cherokee and Clay." 

The defendants' note became due 1 July,  1936. This action was 
brought 30 Xay ,  1938. 

Tliere is colisiderablc controversy between counsel as to the beginning 
point or time when tlie statute begins to run, if applicable a t  all. I t  is 
conceded that a difference in the application of the statute might follow 
accordingly as we might adopt the theory that  the junior mortgagee 
stood in the shoes of tlie debtor with reference to his right to plead usury 
or, on the other hand, might plead it as a right independent from that  
of the debtor. 

We might say here tliat if we adopt the first view, it would be easy 
to arrive a t  the conclusioii that  the action is barred, since a comparison 
of the dates above set out shows that  the debtor's cause of action, if he 
had any, accrued more than two years before this action was brought; 
if we adopt the latter view, it would reasonably follow that  the plain- 
tiffs' cause of action, if they had any, is not bari.ed. They had nocause 
of action until they came into relation with the subject by taking the 
second mortgage; but defendants' mortgage was not then due and did 
riot become due until 1 July,  1936. Since usury does not accelerate the 
payment of the principal, plaintiffs could not hare  compelled the de- 
fendants to accept payment before their note became due;  and we do 
not understand hov- the plaintiffs could have prosecuted an  action, the 
mere purpose of which mould be to declare a status and, so to speak, put 
it on ice, so that plaintiffs might use it when occasion arose. We might. 
therefore, arrive a t  the conclusion tliat plaintiffs' cause of action is not 
barred. 

But  we do not think i t  advisable to pursue an  academic discussion 
of this question, since lve think the junior mortgagee has heretofore been 
permitted to exercise a privilege to which he is not in equity entitled. 
I t  seems clear, too, that nluch of the difficulty in applying the statute 
of limitations invoked in this case arises from the coilfusion thus 
produced. 

2. The right of a junior mortgagee to resort to injunction to stay a 
foreclosure proceeding under a senior mortgage having a lien upon the 
qame land, until a b o n n  fill? controversy aq to tlie ainouiit due on tlie 



764 I N  T H E  S U P R E M E  COURT. [214 

senior mortgage has been ascertained, is not questiomd. T h e n  that  
controversy is narrowed down to a question of usury in the senior mort- 
gage debt, the courts which ha re  passed upon usury statutes similar to 
ours are not agreed as to whether the junior mortgagee should be let in 
a t  all to raise the question of usury. 

We think, on examination of the authoritieq, our 03r11 decisions, as 
well as those of other jurisdictions haring similar laws, d l  lead to the 
conclusion that  our present discrimination between the mortgagor and 
the j ~ ~ n i o r  mortgagee with respect to the conditions u ide r  which they 
may be let in to raise the question of usury is not sufficiently supported. . .. 

Basing their reasoning oil the ground that  the usury l a m  are enacted 
for the benefit of the borrower and are ~ e r s o n a l  to him, and those in 
privity with hini, a great number of jurisdictions refuse to allow the 
junior mortgagee to raise the question a t  al l ;  others, vhi le  permitting 
this question to be raiqed by the junior mortgagee up011 other grounds, 
notably that  of public policy, do not give him the benefit of the statute 
creating penalties and forfeitures, but permit him to come in only upon 
the tender of the legal amount due, with the lawful ]-ate of interest. 
Our own courts, while demanding of the mortgagor, and those in  privity 
with hini, a tender of the principal amount due, with six per cent inter- 
est thereon as a condition precedent of raising the qu13stion of usury, 
permit the junior mortgagee to attack the senior mortgi~ge without any 
tender, and secure a forfeiture of all interest. B r o a d l u r s f  r . ,  B r o o k s ,  
184 S. C., 123. 113 S. E., 576. 

I t  is not contended anywhere that  there is any p r i ~ i t y  between the 
junior mortgagee and the borrower or mortgagor in the senior mort- 
gage; but an  examination of the North Carolina authorities v i l l  show 
that  this rule is seated upon the the or^ that C. S., 2306, which in most 
other jurisdictions is considered to raise a right personal to the bor- 
rower, makes the promise to pay interest in a note tainted v i t h  usury 
absolutely void for all purposes and incapable of any effect anywhere 
it is encountered. 1T'nrd 1.. Szigg, 113 X. C., 489, 18 S. E., 717 :  R i p p l e  
7%. ; l Ior fgoqr  C'orp., 193 S. C., 424, 137 S. E., 156;  B a t , k  is. .Jo,fes, 205 
K. C., 645, 650, 172 S. E., 185. I t  must be said that  the two last cited 
cases inerely follo~v W o r d  1 , .  Slrgg,  s u p m ,  as a precedent; and none of 
them (leal with the rights of the junior mortgagee, but the theory on 
whicli 1T'nrrl r .  S u g g ,  s u p r o ,  was decided is the sole i j ~ p l ~ o r t  for the 
p r i d e g e  accorded the Junior mortgagee in B r o o d h ~ r r s f  r .  BrooXs ,  s ~ r p r o ,  
of demanding forfeiture of all interest. 

The premise to this conclusion that  C. S., 2306, makes any promise 
to pay money utterly and unconditionally void and of no effect under 
any circumstances where the transaction is tainted wi.h usury is not 
tenable; and the position that  any part of C. S., 2306, can be horroned 
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to aid the junior mortgagee in the matter of usury in a contract to which 
he is a stranger is so thoroughly against the weight of authority as to 
challenge the further usefulness and justice of the rule. 

,It the threshold of this discuwion we must remember that  our statute, 
C. S., 2306, is copied from the National Banking Act (with additions 
immaterial to this consideration), and has gone into the l a w  of very 
many states of the Union in  exactly the same form. I t s  application to 
the junior mortgagee in Broudhlrrsf v. Brooks. supra, and our own cases 
following this line of reasoning. is somewhat peculiar to our State. 

The question presented in Tl'nd c. Sugg, supra; Ripple 7%. -1forfgnge 
C'orp., supra, and Pugh ti .  Scnrboro, 200 N. C., 59, a t  p. 62, 156 S. E., 
149, was whether the question of usury in a note might be raised against 
an  innocent holder without notice, and these cases hold that  this can be 
done. As stated, the conclusion rests upon an  elaborate discussion in 
K a r d  1%. Sugg, supm, in which the decision by a divided Court was based 
upon the theory that  the usury made the promise to pay interest abso- 
lutely and u n c ~ n t l i t i o n a l l ~  void and of no effect for any purpose vher-  
ever encountered. Since the protection afforded an  innocent purchaser 
of a note, who has no notice of a defect therein, is an equitable provision 
of law, and the holder has a better security against the payerx and 
endorser-TT7nrd v. Sugg, supra-it is obvious that  the deei4on of such 
a matter might have rested upon the ground of superior equity; but 
we are not here interested in that  question. The point is that the hold- 
ing in It'clrrl I . .  Strgg, suprn, must have entered into and became the 
dominant consideration in Nroadhursf 1%. Rrooks, sirprtr, and similar 
cases, since therein the right of the junior mortgagee to demand a for- 
feiture of all interest was based upon the prorisions of C. S., 2306. 
Brondhlrrsf 2'. Brooks, S U ~ T C I .  

The doctrine was repudiated in Ecfor 1.. Osborne, 179 S. C., 667, 670, 
103 S. E., 316, and a vigorous dissent defending the principle mas filed 
by C'lrtrli, C'. J., who later wrote the short opinion in Brontlhi~rsf 1 % .  

Brooks, szrpm. 
To get at the root of the matter, we turn now to an analysis of 1T'nrd 

2.. Sugg, szrprrr, where the theory seems to hare  originated. 
I n  this case, speaking of a note i i r e n  for usurious interest, J u s f z c ~  

Clark, speaking for the Court, says : 
"The question whether it is valid in his hands is not an open one in 

this State. Such note is held to be void into whatever hands it may 
pass. Rugn I-.  a2rn~sfrong,  9 N. C., 411; C'ollicv- 1 % .  S e ~ 4 1 ,  14 1. C., 
30." (Such was, of course, the law by statute a t  that  time, hut not in 
1893, when this opinion was rendered.) 

"When the statute makes a note void it is roitl into whosesoever hands 
i t  map come, but when the statute merely declares it illegal the note is 
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good in the hands of an innocent holder. G l e n n  1 . .  B a n h ,  70 K. C., 191, 
206. Hence, it mas argued strenuously that  the authorities abow cited 
were good under our former statutc, which made the co itract void, but 
that tlle present statute merely n~akes  the contract illeg,d. I t  does not 
seem SO to us. The former statute (Rcv. Code, ch. 114: Rer .  Stat., cli. 
117) denounced tlie contract as void as to the whole deb , principal and 
interest. The present statute (The Code, scc. 3836) makes it void, not 
as to principal, but as to the interest only. I t  provides that  (the taking. 
rewiring, reserving or charging a rate of interest greater than he is 
allowed . . . shal l  be deemctl  a forfei t lrre of the entire interest 
. . . which has been agreed to be paid,' with a further provision 
that, if such interest has been paid, double the amount can be recovered 
back by the debtor. The only difference between the two acts is that  
formerly the whole note was for fe i ted  and of no avail, arid now only tlle 
stipulation as to the interest is ipso  fncto deemed forfeitell and void. 

"In two cases this Court-and by most eminent judges-has expressly 
held that  the words, (deemed a forfeiture,' in the Alct of 1876-7 ( 1 1 0 ~  
The Code, sec. 3836) m a k e s  vo id  the agreement as to interest. I f  any 
attention is to be paid to tlle doctrine of s tare  dec is i s ,  the precedents i n  
our own Court do not leave this open to debate." 

I n  E c f o r  v. Osborne ,  suprtr,  a different opinion was reached as to 
the effect of C. S., 2306, and a vigorous dissent along t h ~  same line was 
made by the writer of the foregoing opinion. 

Close observation of the above quotation from W a r d  v .  Szigg, s u p r a ,  
will show that  the opinion twice interchangf.~ the term "void" with the 
expression "deemed a forfeiture," as if they were synonymous. 

We can reach no intelligent result by a mere troweling together of 
terms to which me ha<e arbitrarily assigned the meaning most suitable 
to our purpose. Cole  I > .  F i b r e  Co.,  200 K. C., 484, 489. The conclu- 
sion is forced when, in an  endeavor to support it, we must resort to the 
spirit of the lam when tlie letter fails, to the letter when the spirit is 
weak, and to precedent when both fail. 

E c f o r  r .  Osborne ,  s u p r a ,  as in the case a t  bar, inrolved an  action for 
the recovery of a note representing usurious interest. I t  represents a 
later pronouncement by the Court and i.j directly contrary to the holding 
in Il'ard 7.. S u g g ,  s u p r a ,  although tlie latter case is follxved in R i p p l e  
v .  N o r t g a g e  Carp. ,  s u p r a ,  and P u g h  v .  Scnrboro ,  s u y m .  These merely 
follow precedent, and it is worthy of note that  in each of them the party 
pleading usury was the maker of the note, and the party demanding the 
enforcement of the note was, of course, a p r i v y  of the payee. The deci- 
sions need not have been placed upon the ground that the forfeiture of 
the statute rendered the promise utterly void anywhere it was encoun- 
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tered-a position directly contrary to Ector  c. Osborne, supra, and 
entirely repudiated in Ghorntlcp v. l l y a f f ,  208 N .  C., 478, 181 S. E., 242. 

The discussion in T.17ard c. Sugg, supra, hinged on the difference be- 
tween "void" and "voidable" as applied to the provision in C. S., 2306, 
forfeiting interest. The opinion clrguendo seems to conceive that  if the 
statute makes the interest or prornise to pay it "void," this provision is 
available to anybody, anywhere, at any time, and on any occasion-that 
the promise is utterly ineffective for any purpose; and ~vhile the word 
"void" is not mentioned anywhere a t  all in the statute, it  is made the 
subject of sharp controversy between the main and diqsenting opinions. 
The word "void" is notoriously one of the trickiest in legal tern~inologp, 
and i t  mould be rash to assign to i t  any intrinsic meaning apart  from 
a consideration, not merely from its context, but the whole subject 
which has called it into use. I t  seldonl implies a present nullity, but 
most often prospectively refers to a final condition which exists after 
the invalidity is disclosed and judicially declared-in the senqe of "void- 
able." Bu t  Tre need not discuss the term further, since it does not 
appear in the statute at all and the term uhed there has an entirely cliffer- 
ent significance. We merely discuss it because it was, as n.c think, one of 
the factors leading to the peculiar result in Broadhurst  v. Brooks, suprtr. 

A note promising to pay money, regular upon its face and meeting the 
requirements of the Negotiable Instruments Law, and not containing a 
patent defect, is not void because of the taint of usury, but is only snh- 
ject to the penalties and forfeitures of the statute, one of which is the 
forfeiture of all interest, which takes place when usury is pleaded and 
the plea supported by proof. I t  has been repeatedly stated that in order 
to be arailable the statute must be pleaded. E c f o r  v. O s h o r n ~ ,  suprci; 
Dixon 7 ' .  O s h o r n ~ ,  204 X. C., 480, 168 S. E., 683. 

We shall not discuss the propriety of permitting the junior niortgagw 
to raise the question of uqury in a senior mortgage. Perliapq section 
2305, fixing the legal rate of interest and providing that no more shall 
be taken, is sufficient, since it is really the statute which declares the 
policy of the State with regard to usurp. Polihoff I > .  S~rv icc .  ( lo . ,  205 
N .  C., 631, 172 S. E., 536; I Iackney  1%. Hood,  C'omr., 203 N .  C.. 486, 
166 S. E.. 323. 

"Since usury laws are enacted for the protection of needy borro\vrrs, 
and not to punish extortion in money lenders, the defense of usury is 
purely personal to the borrower, or those in privity with him, and is not 
available to a stranger to the transaction. This is true whcther the 
statutes declare the contract void in whole or only to the ~ x t e n t  of the 
usury, or whether a penalty is giren for the taking." 66 C. J. ,  page 
251 ; see authorities under note 90. 



768 I X  T H E  S U P R E M E  COURT. [214 

"The policy of the Legislature i11 adopting statutes of usury is the 
protection of borrowers against the oppressive exactions of lenders. I t  
does not tend to the promotion of that  policy that  persons other than the 
rictinis of the usury should h a w  the benefit of such statutes, and accord- 
ingly, as a general rule, usury is considered to be a ground of relief avail- 
able only to the debtor or to the one in legal privity with him. 

"To allow a stranger to interpose the defense of usury to a contract 
with which the maker is in all respects satisfied, and by the terms of 
which he desires to abide, and upon which he is liable for a deficiency 
judgment, would be exceedingly unfair  to a debtor who desires to per- 
form his contract, because he made it, or because he may deem it to be 
advantageous so to do. So long as the inclination to p-ofit from man's 
adversity or necessity exists, a lam limiting the rate of interest that the 
lender may charge the borrower for the use of money will continue to 
be ~vholesome and beneficial to society; but common experience suggests 
many instances in which the borrower may not desire to invoke the 
protection of the law enacted for his especial benefit." 27 R. C. L., 
page 281; S f l i n r t  C o u r t  R e n l f y  C o r p .  v. Gil lespie ,  59 A. L. R., page 342. 

Referring to the minority rule admitting junior mortgagees to plead 
usury and explain its rationale, where the usurious excess is void, we 
find in 27 R. C. L., page 284, the following: 

"The just rights of the senior creditor are protected, a s  he can  s t i l l  
recover  h i s  deb t  a n d  a s  h i g h  a  r n f e  of in teres t  a s  i n  t h e  j u d g m e n f  of the 
l a w  he o l rg l~ t  t o  d e m a n d ,  and therefore there can be little, if any, u7rong 
to him in allowing a junior creditor to protect the fund in which he is 
interested for the payment of his debts, by making the defense of usury." 
See note to S f u a r f  C o u r t  R e a l t y  C o r p .  I ? .  Gil lespie ,  srLpra; C'trrter c. 

D e n n i s o n  (1848)) 7 Gill. (Md.), 157, 
"-1 borrower is not, however, compelled to plead uslry,  and a s  t h e  

d e f e n s e  is personal t o  h i m ,  it  may be waived." "The statutes of usury 
being e n n c f e d  f o r  f h r  benef i f  of f h e  b o r r o u w ,  he is a t  liberty to waive 
his right to claim such benefit and pay his usurious del~t ,  if he rees fit 
to do SO.)' E c f o r  1:. Osborne ,  supra .  dpprored  in Ghormle!y r .  I I y a t f ,  
s u p r a ,  D i x o n  2'. O S ~ O T I I P ,  204 N.  C., 480, 485, 168 S. E., 683. I n  all 
these opinions the reference is to C. S., 2306. 

" I t  results from a just interpretation of the legislation that  the right 
to complain is a personal one belonging to the borrower and his repre- 
sentatives; no other party is entitled to relkf,  defensive or affirmative." 
Pomeroy Equity Jurisprudence, 4th Ed., s ~ c t i o n  937. See authorities 
cited. 

Fur ther  confusion and contradictory statements as to the principles 
upon which a court of equity will administw relief in Lsury cases both 
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as to the borrover and those in  privity with him, and as to the junior 
mortgagee who pleads usurp, should not continue. 

3. -11)art fronr tlime coii<itlcration.;, there is a want of equality a t  the 
thre&old of cquit? as het~rceil tlie l)orrower, who as actor seeks to ra iw 
tlie quc,,tio~i of n iurp  in a mo~.tqage t l ~ h t ,  and the junior mortgagee who 
romes iiito equity for thc ianle 1jurpo.e. This inequality hetnrcw the 
two a t  the tlircsliold of equity is qliarplp illustratccl in Rrocctlh~rrst 1.. 

RrooX <,  srrpro, in nliich the mortgagor or borrower is rcquired to tender 
the principal nniowit due, wit11 six per cent interest, under tlie n ~ a x i m :  
"IIc vlio secke equity must do equity," and the junior mortgagee, a 
total strailper to tlie usluious contract and seeking the sanic remedy 
througll cqui t ,~ ,  need makc no tender and may require a forfeiture of all 
interest. 1 T 7 r / . u c ~ r ~  1 % .  'l'rircf ('o., 200 S. C., 738, 158 S. E. ,  479. The more 
fax orable jmiition acrortled thc junior mortgagee is stated in Ti711~o~i I.. 
T r r i s f  (lo., sic~iric, to arise from thc fact that  he is wider iio legal or - 
moral obligation to pay the debt;  hut surely this is no good reason vllcll 
tlie jn~i ior  mortgagee iiot only elects to pwp the debt for his own security. 
hut demands subrogation against the borrower. Both are hcscking equity 
by the same route, and holverer the junior mortgagee may be related to 
the usury lax.. the sanlc equitable principle should be applied to him. 
Conceding that there is some discretion in the equity court as to tlie 
conrlitioni upon which persons may seek equity, it is not equity at  all 
unlws the rule applies uniformly to all comers. 

The  discrimination cannot be explained by reference to any ride of 
equity. I t  cannot rest upon tlle principle that  the borrower does not 
come into court v i t h  clean hands because of his participation in the 
usurious contract, since lie is not i n  pcrri rlelicio. Pomeroy Equity 
Jurisprndrnce, 4th Ed., section 937;  Rn,zX I . .  L n t t e r l o h ,  8 1  S. C., 144. 
I f  actor, "tlie doors of tlle court will be qhut against him in lirnini>." 
I'omeroy Equi ty  Jurisprudence, 4th Ed., section 39s. And the Court 
cannot take the middle grouild that  the mortgagor is to be penalized 
pro i a ~ f o  and then admitted, without inrenting a new lcgal gadget. 
T l i ~  maxim, "IIe who seeks cquity must do equity," expresseq a very 
different principle, broader in  its <cope, and considered "tlie source of 
every doctrine and rule of equity jurisdiction." Pomeroy. No  man 
comes into court so clean-handed as to escape the maxim, "ZIP who seeks 
equity niuqt do equity." 

This is no equitable basis for  a discrimination against the mortgagor 
and in f a ro r  of the junior mortgagee in tliis procrctling. C'orning into 
the situation by tlie narrowest sort of a margin and against lye11 r ea son~d  
authority, the junior mortgagee, \~-lirn pleading usury in a s ~ n i o r  mort- 
gage, should be held to the same rule, a t  least, which applies to the 
horroner. nlio raises the same question in the same TT-ay. 
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We,  therefore, conclude t h a t  former rulings of the  court holding to 
tlie contrary should be revised, and  tha t  the junior  mortgagee seeking 
equitable relief against foreclosure of a senior mortgage x c a u s e  of usury  
should be required to  tender, o r  a t  least, offer to pay, the principal s u m  
due, with legal interest thereon a t  six per cent. 

Since these plaintiffs began their  action i n  good fa i th ,  under  the rule  
laid down i n  Brortdl~urst v. Brooks, slrprtr, and o t h w  cases following this 
precedent, they will not be required to  make tender ;  I ~ u t  they will be 
permitted only to  purge the debt of i ts  usurp  and  have it  s t r ipped down 
to the pr incipal  sum advanced, with legal interest therecln a t  the rate  of 
six per  cent. 

This, however, does not conclude the  controversy between the parties, 
but only modifies the  extent of the possible rel ief ;  and  ihe judgment of 
the  court  below continuing the  illjunction to the  hearing is 

Affirmed. 

11. I,. TAYLOR r. THE PACIFIC M\IUTUAI, I.IFE I S S U R A S C E  C03IPASY 
O F  CALIFORNIA. 

(Filed 1 February, 1030.) 

Judgments 9 34-Plaintiff held barred by judgment of State of California 
in action in which he appeared by class representation under its laws. 

'l'l~e Insurance Commissioner of the State of California. tlie State of 
defendant insnmnce company's domicile, instituted prcceedings against 
tho comp:rny upon findiiig that its non-canc!ellable disab~lity illcome poli- 
cies were unprofitable mid lind impaired its reserves, in which proceeding 
notice was duly publislir~tl and all interested persons girt111 opport~inity 
to appear. Policyliold~rs of nll classes of policies, inclnding holders of 
non-cnncelln1)le. disability income politics, appenred autl represented all 
o t l~er  policyl~olders similarly situated. Judgn~ent of tlie State of Cali- 
fornia was entered :~pproring the Insnr:m!e Conimisaio.ier's plan of re- 
habilitation nnder whir11 policyl~olders of the old c o ~ , ~ p n ~ i g  wonltl be 
nllowcd to esclmnge their policirs for policies in t 1 1 ~  Ilr3a comp:uig lipo~i 
wrtain conditions, or to sue for l~reac~h of contract and Iw p:litl out of 
the assets of the old compa~iy not trr~nsferrrd to the nwv company. This 
j~itlgniel~t was affirmed by tlecision of the Supreme C o ~ ~ r t  of the United 
St:ltes. H f ' l d :  The laws of the Statc of California provirle for virtual or 
clilss reprcsentation. ('ode of Civil Procedure of C:~liforiiia, secs. 382, 
1057, and plaintiff is hunt1 by the orders and dec-rtxer: entered in the 
proceeding in that State. :1nd is barred therebg from mlintaii~ing an 
artion in tlie courts of this State to recover preminnis paid on a non- 
cn~~cellahle disnbilitg policy issued by tlefcntlant i~isnrer,  even thong11 
plnintiff was not a party to the proceedings in the State of California by 
:~ctual  service of process, or by snbstitntetl serrice of process by nttach- 
nwnt of property, or by personal appwrm~ce  in tht, pr~~ceeding in that 
Stn te. 
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A l ~ ~ ~ ~ r ,  by plaintiff froni O ~ I I ~ P ,  S / ) P (  1 1 1 7  ./11117~, at  14 February, l9:3*i, 
Extra  Civil Term of ME( ITI.ENIIUKG. 

Civil action to recover p r ~ ~ i ~ i u ~ r i s  paid on lion-~anceI1ahle inconle 
policy of inqurance a l l~gcd  to h a ~ e  been breaclied by defenilant. 

Defeiltlant'i motion for  judgnieiit as in case of nonsuit a t  the close of 
plaintiff's evidence n a s  o ~ r r r u l e d .  But, upon renewal thereof a t  the 
close of' all thc el-itfence, tlir motion was allo~ved. From judgment in 
accordance therev it11 plaintiff appeals to the Suprerne Court ant1 nszigns 
error. 

I ,  J This appeal was argued at  the Sprilig Term, 1!)35, of 
this Conrt, but was carried over to the Fal l  Term, 1938, for  decision, 

decision of the Suprcmc C'onrt of tlie United States i11 tlie case 
of S e b l r f f  e t  rrl., I n i e w e n e r s ,  P e t i t i o n ~ r s ,  I * .  C u r p e n f e r ,  Jr., r f  nl . ,  ,\dv. 
Ops., S3 I,. Ed., 103,  involving tlie validity of judgnlent of the Supreme 
Court of California, whicli is pleaded by defendant herein a.: bar  to 
tlie action. 

The Supreme Court of the cnited States in opinion tllerein having 
affirmed that  judgment, one question, deterniinatirc of this a p p ~ a l ,  re- 
mains for consideration: I s  the j~laintiff entitled to maintain tliii action 
in  Kortli Carolina for  thc recoyery of prrnliums paid npon a non- 
cancellable disability policy breaclied by authority of law duly decreed 
by the Superior Court of Los llngelcs County, California, in a proceed- 
ing instituted by Insurance Comn~ission of that  State ulider the insur- 
ance laws of that  State. for  rehabilitation of defendant insurance corvo- 
ration, in which proceeding other policylloldrrs of the same class ap- 
peared on behalf of tl~cmselvcs and all others similarly situated, and to 
which plaintiff was not a party b- actual service of process, or 1). sub- 
stituted serrice of process by attachnlent of property, or by personal 

Review of tlie authorities leads us to say that  tlie answer is "No." 
W e  deem it expedient for proper understailding of the question and the 
concluqion reached to state the facts somewliat in  detail. 

The nilcontroverted facts arc these: On 4 September, 1931, tlic de- 
felidant, a corporation, organized under the laws of California, engaged 
in  the buiinev of writing life and health and accident insurance, in  
coiisitleration of annual premium of $228, issued to the plaintiff a dis- 
ability insurance policy know11 as non-cancellable income policy provid- 
ing. anlong other things, for monthly benefits of $400 during disability, 
which "consists of continuous, necessary and total loss of business time." 
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The plaintiff paid four additional annual premiums thereon, but did not 
pay the premium due 4 September, 1936, of which notice was given. 
Tpon receiving information as to proposed rehabilitatioil of the company 
in California, plaintiff declined to pay that  premium and 011 3 August, 
1036, and on several dates thereafter, demanded refund of all premiums, 
to wil, $1,140, theretofore paid, which was refused. 

Plaintiff alleges, among other things, that prior to 22 July,  1936, 
defendant sought to rescind the contract of insurance, to repudiate 
liability thereunder and to enter into some scheme or plan for avoiding 
the payment of the aniount contracted to be paid under said policy, and 
by rescinding the same to deprive plaintiff of benefits, retaining all 
prcmiunls paid;  and that  on 29 December, 1936, plaintiff received from 
defendant copy of an alleged rehabilitation and reinsurance agreement 
purporting to be an  agreement entered into between defendant and the 
Insurance Commissioner of the State of California. to n.liieh ulaintiff 
was not a party, in which agreement it is specifically provided that the 
insurance contract issued by defendant to plaintiff is repudiated, and 
that the terms thereof \rill not be observed by the defendant. 

Defendant denies these allegations of the plaintiff, a i d  a lers  that all 
tliings done in, about, and concerning its property, assets and affairs 
since 22 July,  1036, hariiig to do with the reorganization and affecting 
the rights of the plaintiff under said policy have been done pursuant to 
the order of the Commissioner of Insurance of the State of California 
and orders of the Superior Court of Los Angeles Couniy in said State, 
a court of record and of general jurisdiction, clothed with and exercising, 
among other things, general equity jurisdiction, duly entered in that  
certain proceeding therein pending entitled "Samuel L. Carpenter, In -  
suranc2e Commissioner of the State of California, Petitioner, L*. The 
Pacific Xu tua l  Life Insurance Company, a Corporation, Respondent," 
pursuant to the laws of said State and in the exercise of its equity juris- 
diction, which orders are specifically and in detail pl(>aded in bar of 
plaintiff's right to maintain this action. 

I n  reply, plaintiff alleged, on information and belief: That  prior to 
and at the time of the institution of the action mentioned in the answer 
defendant was solvent and a going insurancle company with ample and 
sufficitwt funds to meet its obligations as and when same became due 
and payable; that  defendant conceived the idea of repudiating the non- 
cancellable policies for that it appeared that  same were not as profitable 
as other business written by the defendant; that  acting by and in con- 
cert with its officers, directors and stockholders, defendmt, with intent 
to cheat and defraud the holders of non-cancellable policies, caused the 
said alleged proceeding to be instituted in  the said Superior Court of 
California, seeking a reorganization with the view of repudiating said 
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non-cancellable policies and forfeiting the premiums paid thereon, and 
for the purpose upon the part  of the said officers, directors or stock- 
holders of defendant to escape personal liability under the laws of Cali- 
fornia, by transferring the assets of defendant to a new corporation, 
which assumed no liability for or under said non-cancellable policy; that  
plaintiff is a nonresident of the State of California, and is a resident of 
S o r t h  Carolina; that no process issuing from the Superior Court of 
California for Los Angeles County has been served upon hinl;  that  he 
had no property in California subject to attachment or execution; that  
he has not personally appeared or authorized anyone to personally 
appear for him in said proceeding; and that  the court was without -. 

jurisdiction to hear and determine any matter, in rern or in personam,  
concerning the plaintiff; and that  said decrees and agreements had in 
said proceeding are null and void. 

On  the trial below plaintiff offered no evidence in  support of any of 
said allegations except those relating to lack of service of process, actual 
and constructive, and of his personal appearance in the proceeding in 
California. I Ie  offered evidence tending to show that  he had received 
by mail notice informing him of the pendency and purpose of the pro- 
ceeding in California, of the date and place set for hearing a t  which he 
and all interested persons might appear and be heard, of the filing with 
the Insurance Commissioner of each State in which the defendant did 
business a copy of the proposed rehabilitation and reinsurance plan and 
agreement submitted to- the court by the Insurance Commissioner for its 
consideration, and of the order approving the said agreement. 

Defendant offered evidence tending to show these facts:  Fo r  many 
years it has been engaged, on a nation-wide scale, i n  the business of 
writing life, health and accident insurance. Since 1918 it has issued 
non-cakxllable health and accident policies. Immediately prior to 
22 July,  1936, the company was doing business in forty-two states and 
the District of Columbia. I t  had approximately 225,000 life insurance 
policyholders with life insurance outstanding in excess of $600,000,000, - - 
and approximately 48,000 non-cancellable policyholders. I n  the western 
half of S o r t h  Carolina it had approxi~nately 1,500 life policgholders 
with insurance anlounting to approsinlately $4,000,000, 450 non-cancel- 
lable policyholders, and 170 commercial accident policyholders. 

The Insurance Commissioner of the State of California. u ~ o n  facts 
2 .  

revealed through a triennial examination, completed immediately prior 
to 2 2  July,  1036, and conducted by him in cooperation with Insurance 
Commissioners of the States of Ohio, Washington, Texas, Virginia, 
and Louisiana, in accordance with custom among the members of the - 

Sat ional  Association of Insurance Commissioners, instituted the pro- 
ceedings in the Superior Court of Los Angeles County. Exemplified 
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copies of petitions and orders entered therein were 1iei.e introduced in 
e~idence ,  portraying these facts succinctly stated, in  art, in the said 
opinion of the Supreme Court of the United States:  "The Insurance 
Comniissioner of California determined that, wliile the life and general 
health and accident business was ill sound condition, t l i t ~ e  was an over- 
all deficit in reserves due to the uiiprofitable natnre of outstanding non- 
cancellable health and accident risks, with the result that  the company 
was insolrent within the meaning of the Code. J u l y  22, 1936, the 
Superior Court of Los Ahgeles  County, on his applic:ition, appointed 
him conserrator. On the same day he applied for and o3tained an  order 
which appointed him liquidator of the company. On the same day, as 
conservator, he petitioned for authority to rehabilitaie the company 
and submitted a plan embodying an  agreement, to be executed by the 
cotnpany and himself as Comniissioiier, with a new corporation, which 
he would form, all of whose capital stock lie would purchase with the 
assets of the company, and to which he would transfer most of the assets, 
retaining the stock of the new coinpang and certain o t l~er  assets of the 
old. The new company was to assume the policies and obligations of 
the old company to the extent provided in the agreement. Policyholders 
were to hare  the option of taking insurance? from the r ew company or 
proving tlieir clainis for breach of their contracts, prcvisioii for pay- 
ment being niade by covenants of the new company and the retained 
assets of the old. The court approved the plan and authorized the exe- 
cution and performance of the agreement. 

"Shortly afterwards it was discovered that the judge who acted in 
the cause was probably disqualified by ount~rship  of a 1)olicy issued by 
the company. August 11, 1036, another judge entered an order, which, 
after adverting to the possible disqualification of the judge who niade 
the earlier orders, ratified, approved, and confirmed the order appointing 
tlie Con1tnissioner conserrator and, on tlie basis of the petition filed on 
Ju ly  22, independently, and as an  original order, appointed the Comnlis- 
sioner conservator, invested him with title to all the ccmpany's assets, 
and authorized hini to endeavor to consuminate a rehabiiitatioii or rein- 
surance plan. On September 25 tlle Cornmissioner presented a further 
petition for approval of the rehabilitation and reinsurxnce agreement, 
which recited his actions taken pursuant to the court's orders and to the 
plan of rehabilitation, and asked approval thereof. ,\.n order issued 
which directed all interested persons to show cause why the agreement, 
and what had been dolie pui~suant to it, should not be approred and all 
the prior acts of the Conm~issioner ratified and confirmed, and fixed a 
hearing. At tlie hearing, which lasted from October 19 to December 4, 
nlany officers, stockholders and policyholders who had interrened, includ- 
ing the petitioners, were heard. Plans of rehabilitation prcsentetl by 
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some of then1 \ \ e re  considered; evidence n a s  taken and argument  was 
had. 1)ecernber 4 a n  order was entered approving the Conm~issioner's 
plan and a g r e c n i n ~ t ,  ra t i fying tlie action lie had taken, and autllorizillg 
him as  caonicr\ ator,  and as liquidator, if he should be appointed as  snch, 
to  ca r ry  out the rcliabilitation agreement. T h e  court  retained jurisdic- 
tion to makc fur ther  orders fo r  the  effectuation of the plan and. agrce- 
ment." 

l)efeiidant fu r ther  introduced evidence tending to show tliat a t  the 
hearing ( O c t o h r  19 to neeember 4) t h a t  therc n e r e  approximately fivc 
thousand noil-cancellable policyliolders represented, who had iiiterrencd 
under  orders allon ing t h m i  to appear  "on behalf of tliemqelves and other 
non-caaccllahlc policyholders s imilar ly situated." T h e  substance of tlie 
points made by thein again.t the rellabilitation agreement is : "That  i t  
riolates the  tlne process clause of the Federal  Constitutioii;  tllat i t  con- 
s t i tutr~s a taking of property i n  violation of the Federal  Const i tut ion;  
tha t  the plan a% proposed by the Insurance  Commissioner was unfa i r  and 
ciiscriminatory as against the noii-cancellable policyholtlers; and tliat 
t l ~ c  p1a11 a q ) r o 1 ) 0 ~ e ( I  by t11c Con~missiorler was the  result of a conspiracy 
anti f r a u d  on t l ~ c  part  of the  officers and  directors of the old ~011111iilly 
to repudiate their  obligation to the non-cancellable policyholders . . ." 
which a r c  subi tant ial ly  the points non raised by the plaintiff i n  his 
reply to tlif' a n s n e r  of the defendant i n  the instant  case. 

111 tlie order of 4 December, approving the  rehabilitation and reinsur- 
ance agreenicnt, i t  is adjudged, t h a t  notice of the  hearing has been duly 
given i n  accordance with tlic order to  show cause, t h a t  such notice con- 
stitutes sufficient notice of tlle hearing,  and t h a t  all  persons interested 
i n  the old company, its property and  assets, had  beell given the r ight  to  
be heard nit11 respect not only to tlle rehabilitation agreement but  also 
"upon all p11a.e~ of these proceedings, and upon each, all  and  evcry the  
mattcrs  and things herein adjudicated." It is fu r ther  ac l jud ica t~d  tliat 
all  policyholderq, creditors ant1 stocklioldcrs of, and all  other persons 
intcrccted i n  the re.pondent corporation n e w  by representation or other- 
\\is?. j~ar t i es  to  the proceedings; tha t  "they are. and  each of them is, 
hound hy all proceedings taken herein and more part icular ly by t h e  
terms of this order," and tllat a l l  persons a re  forever barred f rom pro- 
ceeding escept i n  accordailcc with tlie rehabilitation agreeri~ent and plan 
embodied tlierein anti the decreeq i n  the  proceeding. 

T l ~ e  Suprer r~c  Court  of Cal ifornia  affirmed the  order. ( ' c l r p ~ r l t e r  P .  

Pcrclf ic J l ~ r t ~ r n l  L l f c  Ins. Co., 10 Cal. ( 2 d ) ,  307, 74 Pac .  ( d d ) ,  761. 
Tlie Supreme Court  of the United States  holds i n  effect that ,  as  

matters  of procedure under  and construction of S ta te  statutes a r e  f o r  
the courts of the  State, i t  is withont jurisdiction to  rer iew the S ta te  
court's decision of ally such questions. But ,  g ran t ing  tha t  the method 
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of liquidation adopted by the Commissioner and appr0v.d by the court 
be authorized by tlie Insurance Code, the petitioners to the Supreme 
Court of the r n i t e d  States contended that  that method denied them due 
process and impairs tlie obligation of their policg contracts. Because 
of these contentions the writ of certiorari mas granted. 

I n  opinion filed tllc Supreme Court of the United States, speaking 
with rcspect to tliese contentions, sa id :  "One of the petitioners holds a 
life policy n.hich, if lie assents to the plan, will be replaced by a policy 
of the nen- company for the same aniount. The others are holders of 
non-cancellable health and accident policies no liability under which has 
accrued. I f  they assent to the plan and accept the oklligation of the 
new company in lieu of that  of the old, they will receive insurance for 
only a percentage of the face value of their old policies. The alterna- 
tive open to all is to dissent from the plan and to prove I heir claims for 
breach of their policy contracts against the liquidator of the old com- 
pany. They insist this option is not a ~ a i l a b l e  to tliem as no liquidator 
has been appointed. When they took their appeal to the State Supreme 
Court, there was pending an application for tlie appointment of the 
Commissioner as liquidator and no reason is assigned why action cannot 
be taktw upon this petition pursuant to the plan. The Supreme Court 
has sa id :  'The proposal contemplates that  in due course the Commis- 
sioner will be appointed liquidator of the old company, and in that  
capacity will receive, liquidate, and pay all claims against the old com- 
pany from the old company's assets not transferred to the new company 
(including the new company's stock), and from certain mlmeys furnished 
to the liquidator by the new company as provided in the agreement.' 
The petitioners assert that  the funds provided will be insufficient for  
the payment of their claims and others of like character, should they 
dissent from the plan. The  order of the Superior Court recites that  the 
plan makes adequate provision for each class of policyholders, for the 
creditors, and for the stockholders; that the plan is fa i r  and equitable; 
that it  does not discriminate unfairly or illegally in favor of any class 
of policyl~olders; that  the intangible assets conserved by the plan are 
worth several million dollars and that  if the old compan) were dissolved 
and its assets sold their value would be substantially less than the amount 
which will be realized from them under the plan. 

"Tht. record upon which the appeal was taken to the supreme Court 
of the State, and which has been brought here by our writ, contains only 
the judgment roll. The evidence is not before us and the court below 
has held that, under tlie State law, the judge was not bound to make 
special findings. We must presume that there mas substantial eridence 
to sustain the court's decree. On  account of the state of the record the 
petitioners are unable to point to any evidence to sustain their conten- 
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tion that  if they dissent they will not receive as much in liquidation of 
their claims for breach of their policy contracts as they would upon a 
sale of assets and distribution of the proceeds. 

'(The petitioners have no constitutional right to a particular form of 
remedy. They are not entitled, as against their fellows who prefer to 
come under the plan and accept its benefits, to force, a t  their own wish 
or whim, a liquidation which under the findings will not advantage them 
and may seriously injure those who accept the benefits of the plan. They 
are not bound, as were the dissenting creditors in Doty r. Loce ,  295 
U. S., 64, to accept the obligation of the nen. company but are afforded 
a n  alternative whereby they will receive damages for breach of their 
contracts. They ha\-e failed to show that the plan takes their property 
without due process. 

( 'It is not contended that  a statutory scheme for the liquidation of an 
insolvent domestic corporation is per se an impairment of the obligation 
of the company's contracts. The argument is that  the impairment of 
contract arises from the less favorable terms and conditions of the new 
non-cancellable policies which are to be substituted for the old ones, 
and, in the case of the life policies, by the substitution of a new company 
as contractor in place of the old, without the consent of the policgholder. 
This position is bottomed upon the theory that the policyholders are 
compelled to accept the n e x  company as insurer on the terms set out in 
the rehabilitation agreement. As has been pointed out, they are not so 
compelled but are given the option of a liquidation which on this record 
appears as fayorable to them as that  which would result from the sale 
of the assets and pro rata distribution in solution of all resulting claims 
for breach of outstanding policies." 

I n  the instant case the evidence tends to show that  the Insurance 
Commissioner was appointed liquidator on 2 February, 1937, and is 
directed to wind up and liquidate the business of the respondent corpo- 
ration. 

Upon the decision of the Supreme Court of the United States affirm- 
ing the judgment of the Supreme Court of California, i t  may fairly 
follow that  plaintiff herein is bound by the order approving the rehabili- 
tation and reinsurance agreement. 

However, the Supreme Court of California, referring to the proceed- 
ing in that  State, said:  "Section 1057 makes the Commissioner in all 
proceedings under the provision of the Code the trustee for the bellefit of 
all creditors and other interested parties." 

Then, too, class suits are authorized by the Code of Ciri l  Procedure 
of California, sec. 382, xhich  provides, anlong other things : "Then  the 
question is one of a common or general interest of many persons, or when 
the parties are numerous and it is impracticable to bring thenl all before 
the Court, one or more map sue or defend for the benefit of 
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"The rule  is well established t h a t  where the parties interested a r e  
numerous, and the  sui t  is f o r  a n  object common to them all, some of the  
body m a y  main ta in  a bill on behalf of themselves and  of the others;  
and a bill m a y  also be maintained against  a p o ~ t i o a  of a numerous body 
of defendants, representing a common interest." S m i t h  r .  S ~ o o r m s f e d t ,  
1 6  Howard,  288, 1 6  L. Ed.,  942. T h i s  doctrinc of vir tual  o r  class repre- 
sentation has  been applied i n  numerous other cases, among those notably 
pert inent  to the  factual  s i tuat ion here, a r e :  I Iar f ford  l i f e  Ins. Co. c. 
l b . ,  237 U. S., 662, 59 L. Ed., 1165;  Ifctriford L i f e  Ins .  ( ' 0 .  I > .  Iltrrber, 
245 U. S., 146, 62 L. Ed., 208 ;  Suyrcrnc l 'ribe c. C'nuble, 255 U .  S., 365, 
65 L. Ed., 673;  ,l-ntioncrl S w r e f y  Corp. 7,. X a n t z ,  90 S .  W. ( 2 d ) ,  3 8 5 ;  
Thrower  c. K i s f l c r ,  1 4  F.  Supp., 217 ;  C i t y  of Detroit r .  Deiroit Z7nited 
R y . ,  197 S. W.. 69i .  

W e  therefore hold tha t  on this record plaintiff, being of the class 
of non-cancellable policyholders, who appeared i11 the proceeding i n  the  
Superior  Cour t  of Cal ifornia  "in behalf of themselves arid other 11011- 
cancellable policyholders, s imilar ly situated," is under  ihe  doctrine of 
~ i r t u a l  or class representation, bound by the  orders and  decrees entered 
i n  t h a t  proceeding, and is barred of r ight  to  prosecute this action. 

T h e  judgment below is 
Affirmed. 

A. C. EVERETT AND WIFE, ELLA S. EVERETT, v. C.1ROLI:i.i JIORTGAGE 
COJIPAST A;sn CAROLISA DEBESTURE CORPORATIO:i, ISTERVENER. 

(Filed 1 February, 1930.) 

1. Execwtion § 15: Evidence § 9- 
l'lie hnrden is upon in te r~ener  claiming title to fnnds in the) h:~ndh of a 

judgment debtor lericcl on by a creditor under execution to 11rove his 
title to such funds by the greater weight of the evidenct?. 

2. Bills and Sotcs  5 7 b  

Possession of a note made to bearer is sufficient to phce title in the 
holder, and actual possession is not newswry, it being sufficient if there 
has been cvmstructive delivery, or possc4on for collection. rvc.11 1)s the 
original holder or transferee, as  agent of thc? rcnl o ~ v ~ ~ t , r .  

3. bkiudnlent  Conveyances 3 1- 
A corporation may not transfer all of its assets to other tllal~ a borirr 

fitlc purchaser for value, witliont provision for the payments of its 
creditors. 

4. Fraudulent  Conveyances § 

A creditor beginning an action prior to the transfer of assets by defend- 
ant  is entitled to attack the transfer as  frandulent as  to him, althol~gh 
he does not obtain judgment against the defendant until after the trans- 
fer of the assets had been accomplished. 
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5. Fraudulent Conveyanres # 4- 

n'hell a corporation rccciring nll the assets of another corl10rnliOn has 
l;~lo\vlctlgc of debts of the tr:lnsfcrring rorporation. or of circimstnnces 
w1iic.h sl~onld put it on inqniry as  :I matter of law. the transactio~l \rill 
tw tlccmed void as  to the receiving corporntion. a ~ i d  n creditor follow 
the fnnds into its 11nnds. 

7. Fraudulent Convejaneeh # % 

IYlicn ;I trn~isfer of : l s s ~ t s  t)y :I debtor is in 1:1w or in ft1c.t frn~idiilent 
:IS to crctlitors, so as  to eraclc the just c.lnirns of the creditor?, t l ~ e  motle 
: I I I ~  d ~ r i r t "  by \vllic11 the trmisfcr is mntle ulny I I ( ~  ig~lortd and t l ~ c  tr:111s- 
:1ctic111 declnred void. 

N. Fraudulent Conveyances a 9: Execution # 15-Hcld: Intervener failed 
to shou that prior trnnsfrr to  it of propert) h~ judgment debtor \\a9 
\:tlitl as to judgrnrnt creditor. 

A \ ~ ' ~ ~ ~ . k ~  by i n t e r v ~ ~ w r ,  Carol ina Debenture Corporation, f rom Phillips, 
J., a t  March  Tcrrn, 1'335, of l i r c . ~ r > r o ~ o .  xo  error. 

The plaintiff- instituted a n  action against the tlcfclidant Carol ina 

Mortgage C 'ompa~~y,  on I1 Ju ly .  1035. t o  recover a penalty against this  

defentlnnt fo r  i ~ e u r y  allr~pctl to 11al-e bcrn exacted, and a t  March  Term, 
1937, of Xicl~~lioncl ( ' o ~ m t , ~  Supcrior  ('ourt. s c c u w l  judgment against 

i n i t 1  t l t~ft~ntlw~it i ~ i  tlbr -111il of $2.22\.!14, double the usurious interest 
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paid, together with costs of the action. From this judgment there was 
no appeal. On 15 April, 1937, plaintiffs caused executicln to issue from 
Richmond County Superior Court, which was returned on 14 May, 1937, 
wholly unsatisfied. On 6 October, 1937, an n l k s  execution was issued, 
which was levied on a deposit in the name of the defendant Carolina 
Mortgage Conipany in the Farmers Bank and Trust Cornpany of Rock- 
ingham, amounting to $1,650.00. This w a s  held in t l e  name of the 
Carolina Mortgage Company on a draft  drawn by it on Mrs. Maie 
Dennis, and was the proceeds of a note given by Mrs. Dennis for a loan 
obtaintld from the Carolina Mortgage Company. 

The Carolina Debenture Corporation obtained an  ordel' of court, upon 
which it intervened, claiming the funds levied upon as its own. 

The Xa ie  Dennis note was secured by a deed of trust executed to 
Carolina Mortgage Company, trustee, to secure the Sam(>, and the note, 
made lo bearer, was held by the Mortgage Company. The Mortgage 
Company issued a great number of bonds, pledging the notes and mort- 
gages held by it upon its customers as collateral to secure them. These 
loans jn a large aniount were gual.anteed by the Maryland Casualty 
Company. 

The evidence tends to show that  the Carolina Mortgage Company was 
unable to pay the bonds so issued, and became insolvent. The Maryland 
Casualty Company, finding itself embarrassed by its guaranty to pay the 
bonds, undertook to bring about a refinancing of the ob igations of the 
Mortgage Company, and the procurement of a loan from the Reconstruc- 
tion Finance Corporation to make such financing possibl~. 

There were two plans finally offered to the holders of the bonds of the 
Jlortgage Company, the evidence tending to show that  one plan so 
adopted receired about ten per cent acceptance by the creditor bond- 
holder~,  and the other plan received about ninety per cent acceptance. 

Under the latter plan, the bondholders were to receive ($300.00 in cash 
and $700.00 in debentures, issued by the Carolina Debenture Corpora- 
tion, for each $1,000.00 bond of the Mortgage Company. I t  is claimed 
by the defendants that the Maie Dennis note became the property of the 
Carolina Debenture Corporation on 25 May, 1936, as part of the pro- 
gram c~f refinancing, and that  in turn  it was one of a great nunlber of 
mortgages made to the Carolina Rlortgage Company whicll became 
pledged to the Recon~truction Finance Corporation for a loan. 

The evidence tends to shorn that  in addition to the Carcllina Debenture 
Corporation, the Carolina Bond Corporation was organized to facilitate 
the refinancing under Plan  No. 1. -1 conmittee was appointed by the 
Naryland Casualty Company 2nd the bondholders, by which colnlnittee 
i t  was determined "which collateral was up" for options 1 and 2, which 
committee got information as to the various mortgages n.hic1i were held, 
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and these were partitioned as collateral according to thc information 
they r ece i rd .  -1s to this proceeding, E. C. Murphy testified : 

"Those bonds were parceled out in Baltimore, I beliere. The actual 
delivery of the bonds was in Baltimore. No, sir, i t  did not take place 
a t  the ofice of the bank in Raleigh. No, the notes a i d  mortgages did 
not leave the bank in Raleigh in a bulk to go to Baltimore, to be par- 
celed out. The partition was all agreed upon before the mortgagrs were 
removed from Raleigh, actually. The mortgages, securing the outstand- 
ing bonds, were removed from Kaleigh in May, 1936, between May 20th 
and 3Iay 30th. I don't know about their being moved to Baltimore. 
I understand N r .  Le Master was here when the bonds were removed. I 
did not check the bonds out myself." 

With  regard to the course of title of the J ia ie  Dennis note and mort- - 
gage through the various transactions by which the refinancing mas 
accomplished, the defendants point out that  the Carolina Xortgage 
Company entered into a trust agreement in 1936 with the Commercial 
National Bank of Raleigh (the predecessor i n  the trust of Security 
Kational Bank of Greensboro), whereby the said bank should act as 
trustee and hold the notes as security for the payment of the bonds to be 
issued by the ('arolina Xortgage Company, and that it pledged the notes 
to the trustee in pursuance of this. I t  appears from the original agree- 
ment, dated 3 August, 1926, that  the & h i e  Dennis note and mortgage 
was so assigned. Reference is further made to the refinancing plan, and 
especiall? to the debenture agreen~ent under option 2, dated 1 December, 
1933, esecuted by the Carolina Mortgage ('ompany, Carolilia Debenture 
Corporation, C'arolina Bond Corporation. and Maryland Casualty Conl- 
pany, wider which it was agreed to escliaiige the new issue of bonds for 
those held, transferring the collateral supporting the old boilds in secu- 
r i ty for the new, and special reference is made to this clause : "I t  being 
conternplated and intended that  as soon as practicable collateral securing 
the exchanged bonds which may coiistit~lte assets of the corporation shall 
be substituted in place of any and all exchanged bonds as assets of the 
corporation." 

With  regard to the actual transfer of the Xa ie  Dennis note, reference 
is made by the defendants to the testimony of E. C. Murphy (R., pp. 61, 
62) ,  as fo l lom:  "The new bonds were issued by Carolina Bond Corpo- 
ration and the Debenture Corporation prior to the time the mortgages 
were r e m o ~ e d  from Xortli Carolina ; they were issued early in 1934, but 
the details were not completed until Xay ,  1936." 

Mr.  J. 11. Sink, -1ssistaat Trust Officer of the Security National Bank 
of Greensboro (successor trustee), testified (R., p. 71) : 

"I do have the receipt issued to us by the Reconstruction Finance 
Ciorporation. I t  consists of fourteen hundred and some-odd papers of 
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the exhibits attached to these receipts. This receipt is dated May 23, 
1936, the date on which the trust was actually closed oui. On that date 
we closed out the Carolina Mortgage Company." 

And on page 72:  '(Yes, we received that  receipt and the paper writ- 
ing you showed me, purporting to be receipt from the Reconstruction 
Finance Corporation, dated N a y  23, 1936, for 1,131 separate pieces or 
groups of collateral, is the receipt. . . . The schedule is attached 
to the receipt listing loan 1982, name of the mortgagor, Mrs. Maie 
Dennis, widow; mortgagee, Carolina Mortgage Company, trustee, dated 
July,  1926, balance eight notes, $2,000.00." 

, h d  on page 73 : ('Yes, we did deliver to the Reconstruction Finance 
Corporation the trust receipt of Carolina Mortgage Company attached 
to Exhibit N, which I have identified, the original of that. I was pres- 
ent. There was no written contract. The Maie Dennis paper was 
allocated. . . . We delivered the Maie Dennis u a v m  to the Caro- 

L L 

lina Debenture Corvoration and immediatelv received the Reconstruc- 
tion Finance Corporation receipt." 

E. (2. Murphy testified (R., p. 49) : "The Carolina Mortgage Com- 
pany, prior to May, 1936, had receired the Maie Dennis papers from 
the Security National Bank, trustee, for the purpose of collection or 
foreclosure. We executed a receipt for them to the Securitv National 
Bank, trustee. That  is right, the papers did not pass to the Reconstruc- 
tion Finance Corporation. The  trust receipt passed." 

The evidence tends to show that  the Carolina Mortgage Company put 
up  all the capital stock for the organization of the Carolina Bond Cor- 
poration used in P lan  1 of the refinancing, and also of the intervener, 
Carolina Debenture Corporation, used in P lan  2, with which this case 
is more concerned. I t  shows also that  the principal offices of these two 
corporations were the same as those of the Carolina Mortgage Company. 
I t  discloses further that, in the process of refinancing, 1111 of the assets 
of the Carolina Mortgage Company were transferred either to the one 
corporation or to the other, or to the Carcen Corporation, formed for 
the handling of the free assets of the Carolina Mortgage Company, 
l e a ~ i n g  the Carolina Mortgage Company without assets. "This receipt 
is dated May 23, 1936, the date on which the trust was actually closed 
out. On that  date me closed out the Carolina Mortgage Corporation." 
Testimony of E. C. J furphy (R., p. 71). 

E. C'. Xurphy,  witness for the intervener, further testified (R., p. 66) : 
"There is no written conveyance from the Carolina Mortgage Company 
to the Carolina Debenture Corporation, covering this h h i e  Dennis note 
and mortgage, except these general agreements here in evidence." And 
J. P. Le Master, president of the corporation and witness for the inter- 
rener, testified (R., p. 77) : "It was acquired by written coontract." And 
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on page 80: "The written instrument which I hold is the instrument 
under which the Carolina Debenture Corporation claims ownership of 
tlie mortgage referred to in this case." 

The intervener accounts for the poc3ession of the Mair  Dcnniz note in 
the hands of the Carolina Mortgage C'oinpany a t  the time of its collec- 
tion and the deposit of tlie proceeds in the bank by introducing a written 
agreement by which tlie Carolina Mortgage Company undertook to 
"service," that is, in this instance, "collect" as agent for the onnrLrs, the 
notes and mortgages formerly belonging to them. 

Upon this eridence tlie plaintiffs contended both in the court below 
and here:  First ,  that no title to the Maie Dennis note passed to the 
Debenture Corporation, and that  there is no evidence tending to show 
such a transaction; second, if it  sliould appear that  title to this item 
passed, then it is untlisputed from the eTidence that the Carolina Xor t -  
gage C'ompany transferred all of its assets, or the greater part, to the 
Debenture Corporation, and that  under the circumstances of the transfer 
the Debenture Corporation was held to a knowledge of the fact that  this 
was done nitliout reservation of any fund to pay creditors ant1 was, 
therefore, a legal fraud and void as against the levy of plaintiffs upon 
the fund.. in the hands of the Carolina Xortgage Company, no matter 
by what pretext or derice they held i t ;  third, that  the Carolina Deben- 
ture Corporation was a t  tlie time of the transaction a mere subsidiary 
corporation, in which the Mortgage Company held the entire .tack, arid 
the attempted transaction conveyed no title thereto such as to direst 
from the Carolina Mortgage Company the ownership of its assets, as 
against the claims of creditor,; and, fourth, that  the Carolina Deben- 
ture Corporation was created arid intended as a mere fraudulent device, 
for the purpose of removing the assets of the Carolina Mortgage Com- 
pany from reach of its creditors, and in furtherance of this fraud tlie 
property of the Xortgage Company was transferred to it, and the trans- 
action is, therefore, void as to plaintiff creditors. 

One issue was submitted to the jury: "Is the Carolina Debenture 
Corporation, interrener, tlie owner and entitled to the possession of the 
funds seized bv the plaintiff.; in this action?" Thereupon, the judge 
gave the following instruction to the jury:  "Upon this issue, the court 
charges you, if you fitid all the facts to be as testified to by the witnesse. 
in this case. and further find the facts to be as the evidence tends to 
show, you will answer this issue 'No.' " 

To this instruction, the defendants excepted. 

J o n e s  & J o n e s  for  ;nlninfi f fs ,  appellees.  
It'. G. l l lordecni  a n d  T'arser,  I V c I n f y r e  h H e n r y  for  Caro l ina  Deben -  

f u r e  Corpora t ion ,  appe l lan t .  
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SEAWELL, J. The burden was upon the intervener to establish, by the 
greater weight of the evidence, its ownership of the funds levied upon by 
the plaintiffs. The plaintiffs say that  the intervener has not carried 
this burden, contending that  there is no evidence in the record of any 
delivery to the intervener of the Maie Dennis note, upon the proceeds 
of which levy was made. 

The note was payable to bearer, therefore want of actual endorsement 
would not defeat the title of the holder. I n  some doubtful cases, cleliv- 
ery is largely a matter of intent, and the manner of the delivery is 
unimportant; even '(retention of possession by the maker is not fatal  
to the valid delirery where there has been an intent to deli\-er and the 
maker holds the instrument as agent of the payee." 10 C. J., 520. And 
the want of actual physical delivery of the note by the plxl.soll originally 
holding the same would not be fatal  to the title if such person became 
the agent of the real owner for collection. 10 C. J., 520. 

The evidence respecting delil-ery of the note, actual or constructive, 
need not be material to the consideration of the case, since it may be 
decided on a n  issue less involved. The evidence discloses that  the C1aro- 
lina Xortgage Company, a t  the time an  insolvent concern, transferred 
all of its assets concurrently to the Carolina Bond Corporation, the 
Carolina Debenture Corporation-the intervener in this case-and the 
Careen Company. The fact that  the property so transferred consisted 
largely of equitable interests in mortgages and notes, which may have 
been of doubtful value, makes no difference to a discussion of the prin- 
ciples involved. One other transfer took place during the succession of 
transactions reviewed in this case-the transfer of $1,000.00, represented 
by the total stock of the Debenture Corporation, to the Maryland Cas- 
ualty C'ompany. The time relation between the latter transfer and other 
pertinent incidents i n  the case does not exacatly appear, but this is not 
important to the result. 

The principle that  a corporation may not transfer all of its assets to 
other than a bonn fide purchaser for value, without prwision for the 
payment of its creditors, is very generally accepted. 13  Am. Jur. ,  
p. 1121, sections 1233, 1234; 7 R. C. L., p. 573, section 561; 14A C. J., 
p. 884, section 3064; Darcy v. Brooklyn F w r y  Co., 196 K. Y., 99. 
S9 N. E., 461 ; 11lcIcer c. IInrduwre Co., 144 S. C., 478. and cases cited 
on p. 481, 57 S. E., 169;  S w e o ~ e y  T. H e o p  O'Br ien  X i n i n g  Co. and 
Grand I i a w n  J l i n i n g  C'o., 156 S .  TT. (Mo.), 793; K e n t u c k y  Beacer 
Colliers, et al.,  c. X e l l o n  and Smith, 254 S .  IT. (Ky.) ,  421. This rule 
is modified and conditionecl so as to show some differences in its applica- 
tion in  various jurisdictions, but the main principle is the same. I t  
may be considered as a proper extension of the "trust fund" doctrine, as 
recognized in this State. ~ V c I c e r  c. IIardzcare Co., supra. 
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EVERETT L'. MORTGAGE Co. 

We consider that  the plaintiffs in this action were entitled to the pro- 
tection afforded by this principle of law as other creditors, since they 
had begun their action before the transfer of the assets of the defendant 
Carolina Mortgage Company had been accomplished, although the actual 
judgment was not obtained until after that date. A c e r y  c. Snfc fy  C a b  
(e- S f o r a g e  Co., 80 P. (2nd Series), 1099. 

Where the corporation receiving the assets of another corporation 
under the circumstances indicated had knowledge of the existence of 
debts of the transferring corporation, or of circumstances, which as a 
matter of law, should put it on inquiry, the transaction will be deemed 
void as to the receiving corporation, and a creditor may follow the funds 
into its hands. "Of course, a corporation holds its property subject to 
the payment of the corporate debts, and when a corporation sells or 
transfers its entire property to a purchaser, knowing the fact, the latter 
is chargeable with knowledge that  the property is subject to the corpo- 
rate debts and that equity will, in proper cases, allow the corporate 
creditors to follow the property into the hands of the purchaser, for  
satisfaction of their clainls." $ R. C. L., p. 573, section 561, and cases 
cited. 

Whatever may be the difference in the principle announced in the 
various jurisdictions dealing with this question, where the sale and pur- 
chase of the assets were for a valuable consideration, and whatever the 
status of the purchasing corporation under such circumstances, and 
whatever the procedure required in cases where it may become necessary 
to show actual fraud in the transaction, such distinctions do not apply 
to instances where there was a grossly inadequate consideration, or no 
consideration a t  all. I n  such cases, regardless of the intention of the 
parties, the transaction amounts to a legal fraud upon creditors. I t  
strips the corporation of its assets, to which the creditor has a right to 
resort for the payment of his debt, and substitutes therefor, without his 
consent, the naked liability of officers and directors who have violated 
their trust, and who are often financially irresponsible. 

I n  the case a t  bar, the transfer of assets was made to the interrener- 
the Carolina Debenture Corporation-a corporation entirely owned by 
the defendant Carolina Mortgage Company and having substantially 
the same recponsible officers. This by no means diminishes the pro- 
priet- of a1)plying the rule. .Lrrry r .  A1'nfrf!j  ( ' r r b  ti. S f o r o g e  (lo., alcprcc. 
And the inference of notice, even of intimate knowledge of the condition 
of the parent corporation and of its inability to make a fa i r  and equita- 
ble transfer of its property to its infant creation, seems unavoidable. 

I n  order to maintain its title to the funds in dispute, the burden was 
upon the intervener not only to show that the item had been assigned to 
it and, a t  least, constructirely t lel i~errd,  but, also. we think, under the 
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circumstances of this case, in order to support the transfer, there should 
be some evidence of a valuable consideration. We do not find such evi- 
dence in  the record, but, indeed, such inferences as we may draw from 
the evidence lead to a contrary view. The devices empioyed, the crea- 
tion of these new corporations by the Carolina Mortgage Company, 
including the Carolina Debenture Corporation, seem to ha re  been 
prompted by a desire to save the bondholders of the Mortgage Company, 
and particularly the guarantor-the Maryland Casualty Company- 
from substantial loss, while unsecured debts and other liabilities of the 
Mortgage Company were ignored. The interposition of the Debenture 
Corporation between the Mortgage Company and its unsecured creditors 
seems lo serve no substantial purpose except to render the assets of the 
Mortgage Company unavailable to pay its unsecured debts. 

The plan apparently did not regard an  exchange of palues as neces- 
sary. The Debenture Corporation merely acquired the assets of the 
Mortgage Company and participated in their distribution according to a 
schedule prepared by a committee of the Maryland Casualty Company 
and the bondholders. The whole transaction seems little more than the 
attempted taking, through corporate devices, of the entire property of 
the Mortgage Company by a preferred class of creditors, snd a partition 
thereof amongst them, with no return to the Mortgage Company except 
a way out. This is not morally or legally satisfying to a creditor whose 
claim is ignored, and is a method of liquidation which stands somewhat 
opposed to the principles of law ant1 equity, and is, needless to say, un- 
authorized. 

I t  is sufficient to say that, on the face of the record, we cannot find 
evidence of that  quid pro quo which might serve as a cor~sideration and 
give to the transfer of its assets by the Mortgage Company to the Deben- 
ture Corporation the necessary quality of good fai th to support the trans- 
action, or to require a different procedure on the part  of the prejudiced 
creditor to attack it. 

I f  the Corporation has disposed of its property frauculently, either 
in fact or in law, so as to evade the just claims of the creditor, and the 
property has gone into the hands of other than a bona fide purchaser, 
we may ignore the devices by which the assets were wrongfully divested 
from the Mortgage Company and by which they were returned to it as 
being void upon the above announced principles, and rogard the pro- 
ceeds of the Maie Dennis note, now in the hands of the Itfortgage Com- 
pany, as being there by original right of ownership, or we may regard 
the holder as being charged with the trust in favor of thcl creditor; and 
when the assets h a r e  been subjected to levy by a judgment creditor and 
the holder intervenes, and both are, therefore, parties to the proceeding, 
the Court will administer the equities and execute the trust by enforcing 
the levy. 
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I n  t h i s  case, t h e  inferences  t o  be drawn f r o m  t h e  evidence  a r e  in s u c h  

ag reemen t  that t h e  c o u r t  be low was justif ied in t h e  in s t ruc t ion  g iven  
t o  t h e  jury. 

W e  h a v e  examined  t h e  except ions  t o  r e j ec t ion  of evidence,  a s  well  a s  
o t h e r  exception; in t h e  record  n o t  h e r e  men t ioned ,  a n d  find 

N o  e r ro r .  

STATE r. O L I S  11. DAVIS. 

(Fi lcd  1 February.  1939.) 

1. Criminal Law # 45- 
Consolidation fo r  t r ia l  of war ran t s  against  s e r e r :~ l  de fendm~ts  charging 

rnch of them. a s  principals. v-it11 the  nnlnwfnl possession and  transporta- 
tion of in tos ic : r t i~~g liquor, growing out of the  same illegal net, is  proper. 

2. I~ltoxicating Liquor # 2- 
The  Tiirlingtoll .lc.t. s w .  2 .  ch. 1. I'nblic I , :~ns  of 193, is the Inn-' in 

S o r t h  Carol i l~a  except to  tllc extcnt t ha t  i t  is modificvl or repealctl by the  
Alcoholic R<,vrragp Control Acts, chs. 493, 418, Public Laws of 1935, : ~ n d  
ch. 49. Public IAVS of 1937. 

3. Same-Person may not possrGs or transport more than one gallon of in- 
toxicating liquor unless it is being delivered to county store. 

Certain of the  prorisions of tlica Alcoholic Bercragc. Control Acts, c1spc\- 
cinlly the  l~rorisioiis  relnting to  t ra i~spor ta t ion ,  a r e  to  he ~ i v c n  Stat(,-wide 
clffcct. and tlic control ac ts  motlifr tlie Tlirl i i~gton Act in this res1wi.t ol111' 
to the  cs tent  of permittillg t r :~ l~spor ta t ion  in n s~a l ec l  c .o i~tninc~~ of ; I  

c l n a ~ ~ t i t y  not in c~scc'ss of o11v gill1011 of tas-pait1 liqiior for  pcrho11:11 ilse 
f rom out  the‘ S ta te  o r  f rom X I I  Alcoliolic Lle'c'er:rge Control Store, or t m n s -  
port:~tion of whiskey to Alcoholic Re\-(,rage Coiltrol Stores. ant1 hence i t  
i s  still unlawful in this Sta te  for  any  person to  p o s s ~ s s  o r  transport  
intoxic:~tiiig liquor for  any pi i r lxw o t l ~ e r  than thesis sl,ecifirtl in  thc  ; ~ c t  
o r  ill ;I qnnutity ill excess of one gnlloi~. i~n lc s s  snrli licl~ior is  in :~c.tn:~l 
course of delivery to :I County Stor(,. 

4. Intoxicating Liquor # %I--Proof of transportation of large quantities 
of intoxicating liquor raiser prima facie case. 

Proof t ha t  (1efc11d:rnt m ~ s  tr :n~spc~rting 203 cxses of intoxicating liclnor 
in this Sta te  is  snflicic~nt to take  t l ~ c  c:rse to the  jnry. t l ~ e  specific acT of 
t r :anspor t :~ t io~~ Iwillg n~i lnwfnl  ant1 110 proof of n l ~ : ~ r t i c n l : ~ r  intcnt I ~ c i l ~ g  
Ilrcc,ss;ri'y. since :I l~('rsoi1 is  p r ( w i n ~ ~ d  to intc~lid th(5 natnr:al ~ O I I ~ ( Y [ I I C I ~ C ( ~ S  

of his act. I;ut this [ i r i~ r ln  f f ~ r ' i c ,  c:rsc3, without c~ontratlicting rvit1cnc.e. tloos 
not justify :I ilirected rt3rdict for  tlie State. but is nic~rely snfficic~lit to take  
the  case to  the jnry and snl~jcc t  defeiitl:~nt to tlie ri.sl; of a n  : ~ d r c ~ r s e  vcsr- 
tlict in tlir :~ l~sci lce  of evitlcnce in rcln1rt:il. 

5. C~.iminal Law a 2- 
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is necessary, the genernl necessary intent being presumed by virtue of the 
rule that  a person is presumed to intend the natural cwllsequeuces of 
his act. 

Criminal Law § S!&- 

The establishment of a prima facie case by tlie State does not warrant a 
directed verdict of guilty, but merely takes tlie case to the jury and hub- 
jects defendant to the risk of a11 advtwe ~ e r d i c t  in t l ~ c  absel~ce of evi- 
denve in rebuttal. 

Crirninal Law 2%- 
Pvintfl fflvic or prewmptive evidence does 11ot affect the hnrdei~ of proof 

on the issue, which renii~ins on the State, but shifts the burden of going 
forward with the evidence to defendmit. or subjects him to tlie ridc of 
non]~ersnasion upon his failure to do so. 

Intoxicating Liquor 5 9b- 
011 a charge of illegnl transportntion of a large quantity of i~~ tos ica t ing  

liquor, the State is not required to prove that tlie tral1sport;ltion wilr not 
wit l~in the esceptions allowed by law, nor that the l i q ~ ~ o r  was not being 
t rans~ortet l  ill interstate comnierce. the escrptions belug lnntters of 
defense. 

Criminal Law § 28a- 
Tlie State has the burden of proving the covl~rts  t lc~l ict; .  b11t when de- 

fendant relies upon some inclependtwt, distinct, s11l)stnntivc niatter of 
esemption, ininnunity or defense. beyond the cwenti;~ls of the legal deti- 
nition of the offense itself, the onus of proof as  to such matter is upon 
defendmlt. 

10. Intoxicating Liquor 9 Dc- 
Unsigned papers pnrporting to be bills of laden, without evidence of their 

genuineness, and which were i s s ~ ~ e d  to a transportation compnl1y wit11 
w1iic6li neithrr dcfendm~t nor his codefent1:lnts were conntbctcd, are with- 
out probative force that the i~~ tos ica t ing  liquor 'rv;is being tr;~nsportetl in 
interstate cominerce. 

11. Intoxicating Liquor Q g :  Criminal Law § 5 4 b J I e l . t .  inconsistencj 
will not invalidate a verdict. 

Ik fn idan t  w:ls cliarged wit11 unlawful possession of intosicating liquor 
for the purpose of sale :nid with 11111nwfully transporting liqrlor for the 
purpose of sale. The jury's verdict was guilty of unlnnful trnnsporta- 
tion of intosicnting liquors and not guilty as  to possessio~~. lZc.ld: Mere 
incol~sistency will not invalidate the verdict, mld further,  on this record 
tlie inconsiste~lcy is explained by evidei~ce tending to show that d e f c n d n ~ ~ t  
was tlri~+ing the truck triuisporting the liquor for his codrfci~d; l~~t .  

12. Intoxicating Liquor §§ 7, Df- 
Mere tmnsport:ltion of 203 cnscs of intoxicating liquor is pr i t~~c j  f c r c S i c  

unlnwfnl even though not for the purpose of sale, and an ~nstrnction that  
defendant ninst have been trm~sporting same for the purpose of sale in 
order to be guilty, is favorable to defendant. 

APPEAL by defendant f r o m  Phillips, J., at  July Term, 1938, of 
GUILFORD. XO error .  
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Criminal prosecutioii charging that  the defendant did unlawfully 
possess intosicating liquors for the purpose of sale and unlawfully trans- 
port liquors for the purpose of sale. 

Officers of Guilford County, having information that  liquor was being 
brought into said county on a designated truck, procured a search war- 
rant  and proceeded to attempt to locate the truck. They first sighted i t  
i n  Randolph County. After watching the truck and following its move- 
lueilts until it got into Guilford County they stopped it and found the 
defendant d r i v k g  the same, accompanied by one Shaffer. The truck 
bore a Kentucky license tag and a Uaryland license tag was found on 
the inside of the truck, and the defendant later admitted that he had 
changed the tags. Upon search being made, the officers discovered 203 
cases of liquor on the inside of the truck. The defendant first said that  
he had the key to the truck and then claimed that  the key was in Balti- 
more. While the officers were following the truck it stopped and they 
saw men a t  the rear. They found fresh hand prints on the back of the 
truck around the lock. The spare wheel and some automobile tools 
were on the inside. 

There was evidence that  some of the whiskey mas manufactured in 
Kentucky and that part of the liquor came from each of four wholesale 
liquor companies in Baltimore; that the automobile was owned by one 
Williard under a trade name. Various sheets of paper were found on 
person of defendant, on which were listed the names of certain people 
who lire in High Point. There vere  also found certain other papers 
purporting to be bills of lading. 

Separate warrants were issued against this defendant, his companion, 
Shaffer, and one Williard, alleged to be the owner of the liquor. Tlie 
jury returned the following verdict: "That the defendant 0. M. Davis is 
guilty of the unlawful transportation of intoxicating liquors and not 
guilty as to possession." From judgment pronounced thereon this de- 
fendant appeded. 

At to rney -Genera l  ~ l I c ~ l I u l l a n  a n d  Ass i s tan t  A f to rneys -Genera l  R r u f o n  
a n d  llrettclch for t h e  S t a l e .  

lTralfer Tl'oodson und  Il'alser Le. W r i g h t  f o r  d e f e n d a n t ,  a p p e l l a n f .  

BARKHILL, J. The brief of the defendant is not i n  compliance with 
Rule 25 of this Court and its arrangement is such that  i t  is with diffi- 
culty that  we identify the exceptions and assignments of error to which 
reference is made. The brief does not bring forward exception No. I, 
which was addressed to the action of the court in consolidating the three 
cases for trial. These three defendants were charged with participating 
in the same offense as principals. The State relied upon substantially 
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the same set of facts as against each. The consolidation was proper and 
simply tended to prevent a multiplicity of trials involving the same facts. 
8. c. Combs,  200 N. C., 671, 158 S. E., 252. 

The defendant in his brief seeks to present primarily t ~ ; o  questions for 
decision: (I) Does the transportation by a truck driver of 203 cases of 
liquor upon which the Federal tax has been paid constitute a prima facie 
case of unlawful transportation? And ( 2 ) ,  is there a fatal  variance be- 
tween the charge and the verdict? 

The warrant  in the instant case does not ipecify the statute violated, 
but charges sufficiently a ~ i o l a t i o n  of the criminal laws of North Caro- 
lina. S. I , .  A l f o v 7 1 0 ~ r r ~ s .  c l ~ r f c ,  321 ; 8. I * .  LocX r y ,  c o ~ f p ,  52.5 -\ccordingly, 
it  iq \w11 to esarnine the present law regulating tlie po.secsioli ant1 trans- 
portation of iiitoxicatiiig liquor5 in this State to t le t r rmin~ xhcthcr 
tlefeiidant's acti n e w  unlanful. 

r'ntlcr ell. 1, I'uhlic Law. 1923. iec.tion 2,  kno~vii a.: the Turlingtoli 
Act, it  is unlawful to manufacture, sell, transport, i m p x t ,  export, de- 
liver, furnish, purchase, or possess any intoxicating liquors, except in 
specified instances enumerated in the statute. This is :\till the law in  
North Carolina except to the extent that  i t  may be modified or repealed 
by the Alcoholic Beverage Control Acts of 1035, ch. 493 and ch. 418, 
Public Laws 1035, and of 1037, ch. 40, Public Laws 1937. I t  is neces- 
sary then to examine tlie I037 act to determine to v h a t  extent and under 
what conditions i t  is not unlawful- to transport liquors in S o r t h  Caro- 
lina. 

B y  the express terms of the Alleoholic Beverage Control Statute, ch. 
49, Public Laws 1937, it becomes fully effective only in those counties 
where an  election has been held and a majority of the ~ o t e r s  voting in 
the election have expressed themselves in  favor of the ope-ation of liquor 
stores. and in those counties in wliic~h liquor store\ arc opcratcd nnclcr t l ~ e  
provisions of chapters 418 and 493, Public Laws 1935. I n  certain re- 
spects, however, the act is State-vide i11 its operation and effect. I n  the 
introductory section, the act states that  its purpose is to "establish a 
system of control of the sale of alcoholic beverages in 3-ortll Carolina, 
and to n r o ~ i d e  the administrative features of the same in such a manner 
as to insure, as f a r  as possible, the proller atlrriinistration of the sale of 
certain alcoholic beverages under n ~ui i form system illroughout the 
State." 

I n  section 10  thereof County Liouor Boards are vested with the 
authority to control the importation, sale, and distribution of liquors 
within their respective counties and to import, transport, receive, and 
sell liquors therein. Section 13 makes i t  unlawful for any person to 
possess any liquor upon which the taxes imposed by the r n i t e d  States or 
the State h a w  not been paid. This section provides for the forfeiture 
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of the liquor and any vehicle used in the transportation thereof. Posses- 
sion without the tax stamp is made prima facie evidence of unlawful 
possession. I n  section 14, i t  is provided that  it shall not be unlawful 
for any person to transport a quantity of alcoholic beverages not in 
excess of one gallon from a county in North Carolina coming under the 
provisions of the act to or through a county in  North Carolina not 
coming under the provisions of the act, subject to certain provisions 
therein specified. Section 15 makes the possession for sale or sale of 
illicit or county store liquor unlawful except when sold as provided by 
the act by duly authorized liquor stores. Under the provisions of 
section 22, it is unlawful for any person to purchase in, or to bring into, 
this State any alcoholic beverages from any source except from a County 
Store operated under the act, except that  a person may purchase legally 
outside this State and bring into the same for his own personal use not 
more than one gallon. I t  is provided in  the act that  the transportation 
from a County Store, or from without the State, of not more than one 
gallon shall not be unlawful provided it is not transported for the pur- 
pose of sale and the seal or cap of the container has not been broken or 
opened. I t  is likewise provided that  liquor being transported in the 
actual course of delivery to a County Store is not unlawful. Section 25 
expressly provides that  the Turlington Act shall be in full force and 
effect in the counties in which County Liquor Control Stores are not 
established, and in section 27 all laws and clauses of laws in  conflict with 
the act are repealed only to the extent such acts may conflict therewith. 

The expressed purpose looking to uniformity and the several provi- 
sions of the act make it apparent that  certain provisions of the 1937 act 
are to be given State-wide effect. This is particularly true as to the 
transportation provisions with which the Turlington Act, ch. 1, Public 
Laws 1923, conflicts only in respect to liquor being transported to 
Alcoholic Beverage Control Stores, and whiskey purchased from a 
County Store and being transported in a sealed container in an  amount 
not to exceed one gallon for personal use, and as to the transportation 
of a like quantity brought into the State in sealed packages and upon 
which the taxes hare  been paid. Hence, it is still unlawful in this State 
for any person to possess or transport intoxicating liquors for any pur- 
pose other than those specified in the act or in a quantity in excess of 
one gallon, unless such liquor is in actual course of delivery to a County 
Store. Therefore, ch. 1, Public Laws 1923, in so f a r  as i t  deals with the 
transportation within the State of intoxicating liquors is not inconsistent 
with the 1937 act except in the indicated particulars and i t  1s still in 
force. 8. 7'. E p p ,  213 N. C., 709; S. c. L o c k ~ y ,  supra;  8. a. 
Langley, 209 N. C., 178. As the 203 cases of whiskey found in the 
defendant's possession were being transported in North Carolina and 
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excceded by f a r  the one gallon limit permitted for persolla1 use, evidence 
that  the defendant was transporting the whiskey within the State was 
sufficient to take the case to the jury, as this act is the precise act ex- 
pressly prohibited by the Turlington Act :is well as b,y the Alcoholic 
Beverage Control Act. This does not imply that  upon the undisputed 
proof of the act of transporting liquor in excess of one g2,llon within the 
State that  the tr ial  judge could direct a verdict of guilty. I t  means that  
this PI-oof alone is sufficient to take the case to the jury and that  there- 
upon the defendant may either offer evidence in rebuttal, or he may, 
relying upon the weakness of the State's e~idence ,  accept the risk of 
nonpelwasion. ,Iq said hg  Llsllc.  .I., in S, 1 % .  P h i f r r ,  90 S .  C., 721 : 
"There is a presumption of law that  every man intends I he natural con- 
sequences of his acts, bwt this presumption has no other or greater effect 
than to establish a prima facie case," or as more clearly stated by 
Xerrimon, J., in 8. I>.  Bnrbee, 92 N .  C., 520: "The law presumes that  
every man intends to produce the consequences that  naturally result 
from his acts and conduct. This presumption, however, is not conclu- 
sive; i t  is evidence only so f a r  as to prove a prima facie case in  respect 
to the intent." 

The prima facie character of the evidence in the ins;ant case is not 
derived from any statute giving such effect to the evidence; it arises by 
virtue of the rule, as stated above, that  where a specific act is made 
unlawful but no proof of a particular intent is required by the statute, 
i n  such case the general necessary intent may be presumed, to the end 
that  mere proof of the commission of the prohibited act constitutes a 
prima facie case that  the defendant is guilty of the offense charged. 
"When an  act is forbidden by law to be donc., the intent to do the act is 
the criminal intent and the law presumes the intent from the commis- 
sion of the ac t ;  but when an  act becomes criminal only by reason of the 
intent, unless the intent is proved the offense is not proved, and this 
intent must be found by the jury as a fact from the evidence." 8. u. 
McDonald, 133 N .  C., 680, and the cases there cited and discussed. 
However, it  must be noted that  the effect of the application of this rule 
does not shift the burden of proof from the State to the defendant; the 
burden of proof does not shift in liquor cases. S. z.. Reddi t f ,  189 N .  C., 
1'76. Primn faric, or presurn1)ti~cl evidence. does not aifect the burden 
of proof of the issue; it relates only to what may be called the burden 
of going forward with evidence, or more accurately, the risk of non- 
persuasion by failing to go forward with further evidence. 8. v. Helms, 
181 N. C., 566, citing with approval S. v. Btrrrett, 138 N .  C., 630; S. z.. 
Wilkerson, 164 N. C., 437. I t  follows, therefore, that  the court's charge 
as to the prima facie effect of the evidence cannot be held for error. 
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I t  was argued that  the State failed to negative either by allegation 
or proof the possibility that  defendant's transportation herein came 
within one of the exceptions in the law, which exceptions have already 
been noted. I t  was further argued that  i t  was the duty of the State to 
negative a t  least by proof the possibility that  the truck load of whiskey 
was in  process of movement in interstate commerce and, therefore, pro- 
tected by Federal law. I t  is insisted, therefore, that  the charge of the 
court to the effect that  the contention that  the liquor was being trans- 
ported in interstate commerce was a matter of defense is erroneous. I t  
is a sufficient answer to these contentions to point out that  i t  has long 
been settled in  this State that  although the burden of establishing the 
corpus delicfi is upon the State, when defendant relies upon some inde- 
pendent, distinct, substantive matter of exemption, immunity or defense, 
beyond the essentials of the legal definition of the offense itself, the onus 
of proof as to such matter is upon the defendant. S. 1 % .  -1r11dd, 35 
N .  C., 184; S. v. JlcSair,  93 N .  C., 628; S. c. Buchnnan, 130 N .  C., 
660;  S. v. Smith, 157 S. C., 578. I n  discussing this phase of the law 
in 8. v. Connor, 142 N .  C., 700, Hoke, J., says: "I t  is well established 
that  hen a statute creates a substantive criminal offensc~, the d w r i p -  
tion of the same being complete and definite, and by a subsequent clause, 
either in the same or some other section, or by another statute, a certain 
case or class of cases is withdrawn or excepted from its provisions, these 
excepted cases need not be negatived in the indictment, nor is proof 
required to be made in the first instance on the part  of the prosecution. 
. . . I n  such circumstances, a defendant charged with the crime who 
seeks protection by reason of the exception, has the burden of proving 
that  he comes within the same. 8. v. Henton, 81 N .  C., 543; 8. '. 
(huldrn,  134 S .  C., 743." To the same effect are R. 1 . .  Sormcin, 13 
N .  C., 222; 8. v. Burton, 138 N. C., 576; and 8. v. Johnson, 188 N .  C., 
591; S. 2). Dozr~cll, 195 F. C., 523; 8. v. Hege, 194 N .  C., 526; S. v. 
Foster, 185 N .  C., 674. 

I n  this connection it may be well to note that  the paper writing offered 
in  evidence by the defendants purporting to be bills of lading have no 
probative force. The papers are unsigned and there was no evidence 
of their genuineness. Furthermore, the evidence discloses that  they 
purported to be issued to a transportation company with which neither 
this defendant nor his codefendants had any connection. The only evi- 
dence that  the liquor mas being transported in interstate commerce was 
the evidence that  the defendant said that  he was transporting it from 
Baltimore to Kentucky. This was a self-serving declaration, which, no 
doubt, would have been excluded had the solicitor objected thereto. 

The challenge of the verdict on the ground that  i t  is inconsistent can- 
not be sustained. The apparent inconsistency may well be explained by 
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an  examination of the record as a whole. The  court charged the jury 
on the count as to possession, only as to possession for the purpose of 
sale, and the evidence indicates that  this defendant was transporting for 
another. Seemingly, the jury was unwilling to convict the defendant of 
possession for the purpose of sale under these circumstances. I n  any 
event, a jury is not required to be consistent and mere inconsistency will 
not invalidate the verdict. S. v. Sigmon, 190 N .  C., ($84, in which it 
was sa id :  "The offenses are designated in the statate separately and 
while the jury would have been fully justified in  finding the defendant 
guilty on both counts under the evidence in this case, their failure to do 
so does not as a matter of law vitiate the verdict on the count of trans- 
porting. I t  goes without saying that  the jury would h,3ve to find from 
the circumstantial evidence that  defendant had in  his possession liquors 
that  he was transporting before they could convict him." See also, 
S. c. Potter, 185 N .  C., 742; S. z.. Snipes, 185 N. C., 743; S. v. Davis, 
203 N. C., 47, as to cases involving the reconciliation of verdicts with 

u 

the indictments. 
The charge of the court on the count of transporting was favorable to 

the defendant in that  it required the jury to find, before convicting, that  
transportation was for the purpose of sale, whereas the transportation of 
the quantity indicated was unlawful even though not for sale. S. v. 
Sigrnon, supra; 8. v. Winsfon, 194 N. C., 243. Kor  does the defendant 
hare  just cause to complain because the jury charitably returned a ver- 
dict of not guilty upon the possession charge in the face of overwhelming 
evidence. 

A careful consideration of the assignments of error leads us to the 
conclusion that  in the trial below there mas 

N o  error. 

SOUTHGATE JONES v. THE B A S K  OF CHAPEL HILL. 

(Filed 1 February, 1939.) 

1. Principal and Agent § 7- 

Where plaintiff establishes the authority of the ngmt to n~nlie the 
contract sneil on, either as being within the agent's apparent authority 
or by ratification, evidence of the alleged contract is competent : ~ h  against 
the principal. 

2. Principal and Agcnt 8, 12: Banks and Banking 5 0-Evidence held 
to show cashier's authority to make compromise settlement or ratifica- 
tion of same by the bank. 

Plaintiff's evidence tended to show that he was inilel~tetl to defendant 
hank in a large sum, that he had financial reverses m~rl col~ltl 11ot mret 
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4. Principal and Agent jj 1 2 -  
A principnl m:l$ not rntify the I)cnefic8i:rl 11:rrts of ;I contrnrt m:ltle 11s 

hi\ agent and  rrpntliate the I~nrdruc, hnt by t~ccepting the I~rnefith lit, 
rntifie. the entire contract aud i i  ectopped to t lmy liis :~ge~it 'z ntltl~ority. 

5. Coinprornise and Settlement jj 3- 
Eridcnce tliat defenrlmit b:rnk irgrccd to accept n sm:tller notc3 w i t h  

aclditioii;~l c.ollatcrn1 from a n  i ~ ~ s o l r r ~ l t  borronclr in payrne~lt of o l t l  ~iotcs 
in  ;I larger snn~.  witliont evidence to  the contrary, l tcld to snplmrt cLonrt's 
instruetioil t11:lt if jury I)cli~rctl the eridcncr to answer thr issne o f  corn- 
promise untl settlcmc~nt i n  the> :rffirm:~tire. 

,\PI~E.IL 1)y drfenda~lt  from H o u r ,  J., a t  April-May Ciri l  Term, 1933, 
of I)r ~ r r - i z r .  S o  error. 

The plaintiff on 1 2  January ,  1933, n a s  indebted to defendant in the 
S U I I ~  of $16.700, el idenvrd by four promissory notes. The  plaintiff had 
financial rclcwcs :tnd became involred to such an extent that he could 
not mcet his obligations. H e  made a colilpromise settlement of liis 
il~dehtedneis nit11 defendant for $6,500 and $3,500, new monev. A note 
for $10.600. hecured by deed of trust on certain real estate, was made 
to secure defendant, also other collateral was deposited with defendant. 
Plaintiff liad paid said indebtedness down to $2,850. 

The plaintiff alleges : "That the first intimation or suggestion that  
the plaintiff liad tliat it  was tlie purpose of the defend:mt bank to re- 
pudiate this ag iwu~cn t  and s c t t l e ~ i ~ c ~ ~ i t  with the plaintiff entered into in 
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January,  1935, was on ,lpril 7, 1937, when the defendant bank wrote 
plaintiff to this effect, which letter was followed by another letter from 
the cashier of the bank dated April 14. 1937, stating that  one of the 
old notes waq loiig past due and the bank was expecting the plaintiff to 
pay the same, and this letter was written notwithstanding the many 
assurances on the part  of the bank that  the old notes would be cancelled 
and rclturned to the plaintiff as soon as it received said certificate from 
the bank's attorney; that no interest has been paid on any of said old 
notes since 1033, and since the compromise settlement cf these notes in 
January ,  193.3, there has been no intimation or suggestion on the par t  
of the defendant bank that  any interest should be paid on said notes, 
and all of said old notes aggregating $16,700 mere fully paid by the 
compromise settlement hereinbefore set forth. Whel-efore, plaintiff 
prays the Cour t :  (1)  That  upon payment to the defendant by the 
plaintiff of the sum of $2,850.00 that  the defendant be required and 
directcd to cancel and deliver to the plaintiff the said note of $2,850.00 
which was due on May 1, 1937, together with all of the collateral se- 
ruri ty deposited therewith and more particularly described in the com- 
plaint. (2)  That  the defendant be required and directed to cancel and 
deliver to the plaintiff four notes aggregating $16,700.00 as  well as the 
E. H, Meadows assignment." 

The sole material issue submitted to the jury, which was answered, 
('Yes," is as f o l l o w :  "Did the plaintiff enter into a compromise settle- 
ment of the four notes of the plaintiff held by the Bank, aggregating 
$16,700.00, ill January ,  1935, as alleged in the complaint '2" 

The court belon. charged the jury as follows: '(TEe plaintiff has 
offered evidence tending to show that  suc.11 a settlerrient was made. 
There is no el-idence to the contrary. I therefore instluct you that  if 
you bclicve all the evidence and find the facts to be as t h ~ y  tend to show, 
that you should answer the first issue, 'Yes.' Take the case, gentlemen." 

T o  the above charge the defendant excepted and assigned error. The  
cl~fendant made numerous exceptions and assignment!i of error and 
appcalcd to the Supreme Court. The material ones and necessary facts 
will bt> considered in the opinion. 

S. C'. Brausley and J .  S. Puf ferson for plaintiff. 
Fuller, Rcadc, Urnstead Le. Fuller for defendant. 

CLARKSOK, J. The defendant a t  the close of plaintifl's evidence and 
a t  the conclusion of all the evidence, made motions in :he court below 
for judgment as i n  case of nonsuit. C. S., 567. The motions were 
overruled and in this we can see no error. 
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The defendant excepted and assigned error, which cannot be sus- 
tained, to all the evidence relating to the alleged contract of settlement 
between the plaintiff and its cashier, hi. E. Hogan, i n  reference to the 
compromise of the four notes totf~ling $16,700.00. 11. E. IIogan was 
dead at the time of the trial. Hogan was cashier of the bank for 
twenty years and was the only active officer of its bank. The defendant 
had no other actire officer of its bank. Plaintiff's dealing for years was 
solely and alone with Hogan. Many letters through a period of years 
were eschanged between plaintiff and Hogan, and many payments on 
the notes and rene~vals were made with Hogan. Defendant had certain 
collateral and sold same. I t  now has collateral of plaintiff-same 
was giren to and deposited with the defendant Bank under the contract 
and agreement between the plaintiff and defendant Bank's cashier, which 
contract the defendant now seeks to repudiate. The attorney for the 
Bank testified that he remembered the time N r .  Hogan and plaintiff 
had him prepare the note for $10,600, secured by deed of trust, and 
Mr. Hogan had him to inrestigate the record and gave an  opinion as 
to the title. 

From the long course of dealings between plaintiff and defendant, the 
defendant knowing all of the facts relative to the contract and settle- 
ment by its conduct, has ratified same. Under the facts and circum- 
stances of the case, we think the cashier of the defendant Bank had the 
authority to make the contract here inrolved because the Bank had held 
him out as its only actire executire officer for a long period of time, 
and all the business plaintiff had with the Bank was generally trans- 
acted with said cashier. I f  the cashier did not hare  such authority, 
the Bank by its long silence and acquiescence, and by its receirillg and 
using the benefits accruing to it has ratified said contract, and every 
part thereof, both good and bad, and it cannot now be heard to contend 
otherwise. 

I n  Tiffany on Agency, ch. 1'111, p. 180, it is  held: "The principal is 
liable upon a contract duly made by his agent with a third person 
(1) When the agent acts within the scope of his actual authority; 
( 2 )  When the contract, although unauthorized, has been ratified; ( 3 )  
When the agent acts within the scope of his apparent authority, unless 
the third person has notice that  the agent is exceeding his actual au- 
thority. '-lpparent authority,' as the term is used in the foregoing sec- 
tion, includes authority to do whaterer is usual a i d  necessary to carry 
into effect the principal power conferred upon the agent and to transact 
the business which he is employed to transact; and the principal cannot 
restrict his liability for acts of his agent ~ ~ i t h i n  the scope of his apparent 
authority by limitations thereon of which the person dealing n i t h  the 
agent has no notice. (At  p. 181) . . . The principal may be 
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estopped to deny that  a person is his agent or that  his agent has acted 
nithi11 the scope of his authorit,y." 

I n  2 A \ n ~ e r .  Jurisprudence, see. 208, we find : ",\I1 acts of an agent in 
the discliarge of his duties and within tlic scope of his authority, whether 
that a l~ thor i ty  is express. i m p l i ~ d ,  or apparent, are oh l ip to ry  11po11 tlie 
p r i i ~ c > i ~ ~ a l :  no ratification or assent on tlie latter's part  is necessary to 
g i w  them ~ a l i d i t g .  The  binding effect of ail agent's actti does not, how- 
ever, neccswrily depend upon tlie esistence of authority in the agent a t  
the time the act was done. I t  is fundamental that acts performed by 
n n  :lgent heyontl the scope of his authority, and even acts performed by 
one nlio i n  point of fact is not an agent, but wlio assumes to act as an 
agent, may, if they could lawfully have been delegated, be ratified by 
the principal or by one in whose behalf they are assunied to be done. 
As applied to the law of agency, ratification is the affirnlance by a 
person of a prior act wl~ich did not bind him, but whic~h was done or 
professed to be done on his account, whereby the act is given effect as to 
some or all persolis, as if originally authorized." 

IloX.e, J., in Powcdl 1).  L u m b e r  Co., 168 K. C., 632, a t  1). 635, speaking 
to the question, says : ",I general agelit is one wlio is authorized to  act 
for his principal in all matters concerning a particular msiness or em- 
p l o p i e ~ i t  of a particular nature. Tiffany on Agency, p. 191. And i t  is 
the recognized rule that  such :in agent may usually bind his principal 
as to :ill acts within the scope of his agency, i n c l u d i n ~  not only the 
authority actually conferred, but such as is usually 'confi~ded to an  agent 
employed to transact tlie business which is given hi111 to do,' and it is 
held that, as to third persons, this real and apparent authority is one 
and the same, and mag not be restricted by special or private instruc- 
tions of the principal unless the limitations sought to be placed up011 it 
are knon-11 to such persons or the act or powc~r in question is of such an  
unusual cllaracter as to put a man of reasonable business prudence up011 
inquiry as to the existence of the particular authority claimed (citing 
nutliorities). The power of ail agent, then, to bind his principal may 
include not only the authority artually conferred, but the authority 
implied as usual and iiecessary to the proper performance of the work 
entrusted to liim, and it may be further cstciitled by reason of acts indi- 
cating authority which the principal llas a p p r o ~ e d  or kiiowingly or, a t  
times, even negligently permitted tlie ngciit to do in tlic: course of his 
e~ i ip lopc i l t . "  citing autlioritics. l ~ o b b i f f  ( ' 0 .  I.. I ~ r t ~ t l  ( 'o . ,  191 N. C., 323 
(3%) ; -1l(r.~t(~(311 r .  I ) i s f r ib r ! f i~r ,q  ( ' ( I . ,  204 S. ('., 300 (317-1s) ; Diesort ,.. 
l?ctr/ ty ( ' ( I . ,  204 N. C., 5 2 1 ;  1:. I:. r 3 .  L n s s i l ~ r  d (lo., 207 E. C., 408; 
l jc lbs  l ) t l p f .  k ~ l o r e  I$ .  I t ~ s .  ( 'o . ,  203 S. C., 267 I 271) ; ({r l tbb  1 % .  X o f o r  Co., 
209 N .  C., SS. 
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The authorities cited in  defendant's brief are distinguishable from 
the case at bar. The case of Rank 1.. Lennon, 170 N. C., 10, cited by 
defendant, quotes from the note to Rank I - .  Forsyth, 28 L. R. A., (N. S.), 
501. The same note just below the part  quoted in Bank I ? .  Forsyfh, is  
as  follows: "Of course, if the bank ratifies the action of its officers, or 
fails to repudiate i t  within a reasonable time, then the bank mill be 
liable. the same as any principal who ratifies or acquiesces in the acts 
of his agent." Bank v. Grol'e, 202 N. C.. 143 (147). 

The case of RnnX P. Forsyfh,  supm, cites and quotes from the opinion 
of Jfariin I * .  1T7ehb, U .  S . ,  28  Law Ed.,  49. The  facts in that  case are 
similar to the present. At p. ,52, it  is said:  " I t  is willing to accept all 
the benefits resulting from the acts of its cashier, but endeavors to escape 
the burdens attached to i t  by the agreement of the parties. . . . T o  
perinit the Bank, under these circumstances, to dispute the binding 
force of the arrangement made by its cashier i n  reference to Kenney's 
indebtedness, including the cancellation of the old note and trust deeds 
and the acceptance of the new ones, would be a mockery of justice. 
. . . His  authority may be by par01 and collected from circum- 
stances. I t  map be inferred from the general manner in which for a 
period sufficiently long to establish a settled course of business, he has 
been allowed, without interference, to  conduct the affairs of the bank. 
I t  may be implied from the conduct or acquiescence of the corporation, 
as represented by the board of directors. When, during a series of years 
or in numerous business transactions, he has been permitted, vi thout 
objection and in  his official capacity, to pursue a particular course of 
conduct, i t  may be presumed, as bet~veen the Bank and those who in 
good fai th deal with i t  upon the basis of his  authority to represent the 
corporation, that  he has acted in conformity with instructions received 
from those who hare  the right to control its operations. Directors can- 
not, i n  justice to those who deal with the Bank, shut their eyes to what 
is going on around them. I t  is their duty to use ordinary diligence in 
ascertailiing the condition of its business, alid to exercise reasonable 
control and supervision of its business, and to  exercise reasonable con- 
trol and supervision of i ts  officers. They hare  something mow to do 
than from time to time, to elect the offic~rs of the Bank and to make 
declarations of dividends. That  which they ought, by proper diligence, 
to hare  known as to the general course of business in the bank, they may 
be presumed to have known in any contest between the corporation and 
those who are justified by the circumstances in dealing with its officers 
upon the basis of that  course of business." 

I t  is unirersally held by all courts e rery~rhere  that  where an agent 
exceeds his authority in making a contract, the principal cannot ratify 
and accept that part which is good and repudiate that  part  which is 
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bad, o r  "take the rose without the thorn." V a n l ! j  1 % .  Boam, 190 N. C., 
659;  Trus t  Co. 1 % .  L ~ w i s ,  200 S. C., 256 (287)  ; Bonk 1 % .  Oil C'o., 205 
N. C., 778, a re  inapplicable to  the facts  in  the present csse. 

Years  passed by without a n y  demand on plaintiff to pay  these notes. 
T h y  tvcre not delivered originally to  plaintiff a f te r  compromise was 
made, a s  dcfrndant  wanted to wait un t i l  the four  months u ~ l d e r  the 
B a n k r l ~ p t r y  -\ct expired (chapter  3, U. S. (>. *\., ser. 21) .  Thereafter  
r e p f , a t d  denrands were made by plaintiff unt i l  the institution of this 
action. W e  bee 110 e r ror  i11 the charge. I n  tlie rninutes of the  meeting, 
2 ,\pril, 1935, is the  following: T p o n  motion by H o g a n  and seconded 
by Llcyd, the following loan i  were ordered to be charged to rese rw 
arcouiit, and anyth ing  later  collected on samc to be credited to  reqerve 
or  profits arcount. Soutligate Jones,  $G400.00." This  language could 
not be so construed as  negativing plaiiiti i?"~ testimony. - i t  least, i t  
wonld indicate tha t  the $6,400 was "Gone with the wind," to some extent 
corroborating plaintiff. 

F o r  the reasons given, i n  the judgment of the  court bclow there is  
N o  error .  

X A S S I E  L O W E I t T  AN])  I~USBAZD.  A R h H  E U L O S  L O W E R Y  (ORIGISAL 
PARTIES PI..\ISTIFF), A S U  H. G. I ) G P R E E ,  ADh11SISTRhTOll OF  TIIE ESTATE 
OF 77'. R. JII+CDLIN (AL)I)ITIOSAL PARTY PLAISTIFF), r. C H A R L I E  
T H O J I A S  W I L S O N  a s n  WIFE, YIOL.1 1). W I L S O S ;  J I T R T L E  WI1,ROS 
BOW1,ISG A N D  HUSBAKD, IJ. G .  B O W L I N G :  L E S Z T  L E E  W I L S O S  ASI) 

WIFE, nssa  TT'. TT'ILSOS: FRASCES LUCILLE TVILSOS, ASXIE 
I3ETdT,E \TITASOX II . \TTOS a s o  I - l - ~ u s n a s ~ ,  1 , E W I S  I-IATTOX: I i A T H -  
E R I S E  W11,SON EI ,EDSOE a m  IIUSBASD. L E O N  I3LE17)SOE: I I O S S I E  
T I I O J I A S  W I L S O N ,  E R S E S T  I , E E  W I L S O N  A N D  JIA.RGIE W I L S O S ,  
TIII~; IAST TIIREE 1 3 ~ 1 s ~  MISORS I:SI)ER 2l YEARS OF AGE:  ASD S E L 1 , I E  I .  
W I L S O S .  Isl)r \ '~~)r . . \ r .~.r  .4sn as A ~ J I I X I S T R ~ T R I X  OF THE ESTATE OF 

L O S S I E  T I I O J I A S  WII ,SOS,  DECEASED (ORIGISAI. I'ARTLES DEFESUAXT),  
AKI)  P A r r ,  C. \\'EST. GVARDIAS L i ~  T ~ E M  O F  ISF.\:YT DEFESDAKTS, 
I . O S S I E  THOJIAS W I L S O S .  E R S E S T  1,EE TT'ILSOX a m  J I h I t G I E  
W I L S O S  (.\D~ITIOX.\L PARTY DEFEXDAST), A K D  G A R I A S D  C. S O I i R I S  
('OJIPASY. J. It. W I G G I S S ,  A s s r c x s ~  OF THE C O R P O R A T I O X  COJIJ I IS-  
S I O N  O F  T H E  S T A T E  O F  S O R T H  C A R O L I N A ;  S W I F T  & COJIPANY 
A S H  . \JIERICAN ,\GRICU1,TUItAiT, C H E J I I C A L  C O J I P A S T  (ADDITIOSAL 
PA~LTIES DEFGSDANT) . 

(Filed 1 Frbrnnry. 10:30.) 

1. Pajment g 8: Mortgages # 1 S H o l d r r  of note partially srcurrd by 
mortgage may apply payment to unsernrrd portion as against ~nort-  
gagor's creditors. 

I'lniutiffs were the lioldrrs of n note for $1..700. whic~li \\-;IS i l l t c ~ ~ t l r d  
to I w  secured by mortgage ill like sum, but, t l i ro~~gli  rnistnlie, the mortgage 
\\.:IS t.sccntcd to secure the sum of SlZ, nud so recordctl. Therraftcr, 
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cretlitorc of the mortgagor ol~tninetl j~~tlgnrt~nt. 15 hich were duly tlockcted 
The mortgagor made payint\i~t oil the 11ote in a inin greatly in cxcecs of 
$1.7. I I I  I d :  The mortgage lien in t h r  \lun of $15 is prior to the lie11 of 
the 1,1tcr tlockctetl jn(1ginent~. and the holders of the note : ~ r c  twtitlccl to 
apply ~ ~ : ~ ) i n e n t ~  on the note ttr the portion thcrtwf ilot secured by the 
mortgagct ac agni t~\ t  the jntlginrnt  creditor^. 

Mortgages # 12: Deeds # lO+rnregistcred mortgage doe5 not afftAct 
rights of purchasers or crwlitors for value from mortgagor. 

So  conrcsyance of lai~il. by mortgage or deed, is effectire to p:rss title 
from the 111ortg;lgor or grantor, a s  against creditors or purchasrrs for 
value, but from the rrgistration thercwf. Jlichie's N. C. Cod(>. :33O!). 3311, 
: ~ n d  cwtlitors are cntitlctl to the same protection under the statutes and 
s t a ~ ~ t l  ill th? same position ;IS pnrcll:lsc~rs for ralue. 

The registration act does not apply to parol tnlsts. 

Sarnc: Reformation of Instruments a 13--Mortgage rnaj not be rr- 
formed as against purchasers and creditors for value of mortgagor. 

A  not^ for $1.300 was intended by the ~ a r t i e s  to be hecurd by inortgdge 
in like cum, but througll ~nistnhe the mortgage \\'as execntctl to secure 
$1.5, and \o recorded. Later, cred~tora of the mortgagor obtained jndg- 
menth agaiuht him whirl1 were duly recorded. Rcld: ('reditorb and pnr- 
chauers for I nlnc are entitled to rely on the record of the instrument as  
written and recorded, Michie's I\'. C .  Code, 3300, 3311, and a \  to thcin the 
mortgngee I >  not entitled to reformation. 

Limitation of Actions # 4--Whether cause of action for rcforniation of 
instrument for mistake was barred, as between the parties, held for 
jury. 

Whethr>r, as  between the original pnrties or their privies, n c,:luse of 
action for reformation of a mortgage for mist:llie in spwifying the amount 
secured as  $15 instead of $1,500. ns intended. \\.:IS instituted within three 
years from discorcry of the fncts, or the time they should 11al.e been 
discorered in the exercise of dnr clilig~~nre, h(> ld  for jury in this case. 
Jlichie's S. C .  Code, 441 ( 9 ) .  

APPEAL by plaintiffs f r o m  O l i r ~ ,  S ' p ~ c i a l  J u d g e ,  a t  Second M a y  Civil 

Term,  1938, of WARE. Rerersed.  
011 28 February ,  1921, L. T. Wilson and wife, Kellie I. Wilson, exe- 

cuted and   deli^ ered to  TIT. R .  X e d l i n  a note i n  the  sum of $1500.00. At 
the  salne t ime they executed a n d  delivered a mortgage deed to secure 
"Fifteeii Dollars." On the  outside of the  pr inted form the figures a r e  

typed aq "$1500.00." Tlie notc recited "serured by mortgage deed of 
eve11 date  herewith or1 Wake  County land." T h e  mortgage was intended 

to secure $1300.00, but, 197 mistake, i t  only s e w r e d  $15.00. 

Tlie mortgage was recorded i n  the  office of the register of deeds of 

Wake  County i n  Book 366, page 107, and  the  record shows the  con- 
sideration to be fifteen dollars instead of fifteen hundred dollars, the 

outside of the paper, of course, not being recorded. 
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O n  2 July,  1926, W.  R. Medlin transferred, sold and conveyed to Mrs. 
Nannie Lowery, the plaintiff herein, "all my right, t i ~ l e ,  interest and 
&ate in the within note and mortgage, without recourse on me." W. R. 
Medlin and L. T. Wilson are deceased. Xannie Lowery is the daughter 
of W .  R. Medlin. Kannie Lowery purchased the note and mortgage 
deed from her father for $1500.00. She kept the note and mortgage in 
:I dresser drawer a t  her home. L. T .  Wilson made various payments of 
interest and a t  one time a payment of $100.00 on the principal was 
made. The last payment was made on 29 February, 1936. The record 
does not disclose that the $15.00 was ever paid. After plaintiffs dis- 
covered the error and mistake in the mortgage deed, the plaintiffs insti- 
tuted suit to  foreclose the mortgage and asked that  t'le mortgage be 
rcfornled to read "Fifteen Hundred Dollars" instead of "Fifteen Dol- 
lars." The judgment creditors of L. T.  Wilson were made parties de- 
fendant, together with the administratrix and heirs of L. T. Wilson. 
Xellie I. Wilson, widow and administratrix of L. T.  Wilson and the 
heirs of L. T. Wilson, filed no answer. 

The prayer of plaintiffs is as follows: "(1) That  the mortgage deed 
recorded in Book 366, at page 107, be reformed and corrected so as to 
gire the amount secured by said mortgage deed as $1500.00 instead of 
$13.00; (2 )  That  the plaintiffs have judgment againsl the defendant 
Sell ie  I. Wilson as an indiridual and as administratrix of the estate of 
Lonnie Thomas Wilson, deceased, i n  the sum of $1,395.50, with interest 
from March 1, 1936, until pa id ;  ( 3 )  That  the indebtedness be declared 
a first lien on the lands described in the said mortgage deed and that  
said lands be ordered sold and the proceeds applied to said indebtedness, 
and that  a commissioner be appointed to make said sale; (4)  That  any 
of the parties to this action be permitted to bid a t  saic sale; (5)  Fo r  
their costs, and for such other and further relief as they may be entitled 
to." 

The judgment creditors filed answers setting u p  the defense: "After 
the exwution and registration of the said mortgage deed the defendants, 
Garland C. Korris  Company and The American Agricultural Chemical 
Company extended credit to the said L. T .  Wilson, the said Garland C. 
Korris Company to the amount of $476.46, and The American Agricul- 
tural Chemical Company to the amount of $4,282.26. L. T .  Wilson 
failed to meet the obligations so created, and on January  26, 1928, Gar- 
land C'. S o r r i s  Company docketed a judgment in the Wake Superior 
Court against L. T.  Wilson for the sum of $476.46, ~ i i t h  interest on 
$400.00 from November 18, 1925, and interest on $76.46 from Decem- 
her 2, 1926; and on the 10th day of October, 1932, The American Agri- 
cultural Chemical Company docketed two judgments i~ the Superior 
Court of Wake County against L. T.  Wilson, one in the sum of $3,- 
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032.26, x i t h  interest from Ju ly  15, 1931, and one for $1,250.00 with 
interest from Ju ly  15, 1931. This action was instituted on June  6, 
1936, by the plaintiffs, who, after making the said judgment creditors 
parties, seek to rcfornl and correct the mortgage deed upon the regis- 
tration books 'so as to give the amount secured in said mortgage deed 
as $1500.00 instead of $15.00,' and to have said sum of $1500.00 to be 
declared a first lien upon the lands described in said mortgage deed 
superior to the judgment liens of the Garland C. S o r r i s  Company and 
The &\merican ,Igricultural Chemical Company. The said defendants 
filed answers in which thev deny that the plaintiff is entitled to reform 
and correct the record of the said mortgage deed so as to now impair or 
a f f ~ c t  their right under their judgments, and further plead that  the said 
plaintiff is barred by the statute of limitations upon the ground that  
the mistake complained of by the plaintiff should by the exercise of 
reasonable care and prudence have been discovered more than three 
years prior to the institution of the action on June  6, 1936." 

At the close of plaintiffs7 evidence, the defendants Garland C. Norris 
Company and The American -1gricultural Chemical Company made 
motions in  the court below for judgment as  in case of nonsuit. C. S., 
567. The court below overruled the motions and defendants excepted. 
The  motions were renewed by defendants a t  the conclusion of all the 
evidence and the court below granted the motions. Plaintiffs excepted, 
assigned error, and appealed to the Supreme Court. 

Liifle (e. ll'ilson for plaintiffs. 
William IT. Bickeft and Yarborough d2 17arborough fcr Garland C .  

J7orris ('otnpccn!j and l ' h r  dmerictrn dgric11lf urn1 ('hcmictrl ( 'o. ,  de-  
fendants. 

CLARRSOS, J. We think the judgment of nonsuit should be reversed. 
The first question for consideration : mortgagor makes and executes 

a mortgage on certain land, which was intended to secure a note of 
$1500.00, but it only secured $15.00, and the mortgage mas duly re- 
corded. Thereafter Garland C. S o r r i s  Company and The American 
.lgricultural Chemical Company obtained judgments against the mort- 
gagor. HOW are the liens adjusted? Answer: The judgment creditors 
bare a lien on the land subject to the $15.00 and interest. The owner 
of the $1500.00 note has the right to credit the payments made by the 
makers of the note and mortgage on the amount not secured by the 
mortgage as against the judgment creditors herein. 

I n  Baker v. Sharpe, 203 N.  C., 196 (197-8), i t  is said:  "The principle 
of law is thus stated in Stone c. Rich, 160 N .  C., 161 (163-4) : 'There is 
no rule in the law better settled than the one in regard to the applica- 
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tion of payments: (1) ,4 debtor owing two or more debts to the same 
creditor and making a payment, may, a t  the time, direct its application 
to any one of the debts. The  right is lost if the particular application 
is not directed a t  the time of the payment. (2 )  I f  the debtor fails to 
make the application a t  the time of the payment, the right to  apply i t  
belongs to the creditor. (3 )  I f  neither debtor nor creditor makes it, 
the law will apply it to the unsecured debt or the one for which the 
creditor's security is most precarious, or, as sometimes expressed, accord- 
ing to its own view of the intrinsic justice and equity of the case,' citing 
numerous authorities. S u p p l y  Co. v. Plumbing  Co., 195 S. C., 629." 

N. (2. Code, 1935 (Michie), sec. 3311, in part, is as follows: "No deed 
of trust or mortgage for real or personal estate shall be valid a t  law to 
pass any property as against creditors or purchasers for a valuable con- 
sideration from the donor, bargainor or mortgagor, but from the regis- 
tration of such deed of trust or mortgage in the county where the land 
lies." 3 s  regards deeds, etc., see sec. 3309, ,supra. 

I n  1TThifehrrrsf c. Gnrre t f ,  196 N .  C., 154 (157), we find: "It  is said 
in Boor Co. I*. Joyner ,  182 1\'. C., a t  p. 521: ' In  the con~jtruction of our 
registration laws this Court has very insistently held that  no notice, 
however full and formal, will supply the place of registration. Dye v. 
;Iforrison, 181 N.  C., 309; Ferf i l izer  Co. v. Lane,  173 K. C., 184; Quin-  
n ~ r l y  t*. Quinnerl!y, 114 N.  C., 145. . . . I n  this jurisdiction, under 
C. S., 3311, the registration of deeds of trust and mortgages on real and 
personal property h a r e  been held of prime importance. Boyd v. T y p e -  
wr i fer  Co., supra (190 N. C., a t  p. 799). I t  gives stability to business. 
When properly probated and registered, they are constructive notice to  
all the world. Creditors or purchasers for a valuable consideration 
from the donor, bargainor or mortgagor, obtain no title as against a 
properly probated and registered conveyance, sufficiently describing the 
property." Xi l l s  v. K e m p ,  196 N .  C., 309; Ell ington v. S u p p l y  Co., 
196 N. C., 784 (789). 

9 0  distinction is made in the statute or in the opinious of the court, 
construing and applying the statute, between creditors and purchasers 
for value. K O  conveyance of land is valid to pass any property from 
the donor or grantor, as against either creditors or purchasers for value, 
but from the registration thereof. ,Is to a purchaser for d u e ,  who 
has re(-orded his deed, it has been held that  a prior deed from the same 
grantor, unregistered, does not exist, as a conveyance or 11s color of title. 
Thr  same is true as against the creditors. E n t o n  c. Doub,  190 K. C., 
14 (19).  

The registration act does not apply to par01 trusts. Roberts v. 
Mnsse?y,  185 N. C., 164; Spence v. Pot tery  Co., 185 N. 13.) 218. 
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I n  Crosse f f  v. X c Q u e e n ,  205 S. C., 48 ( j l ) ,  speaking to the subject, 
it is said:  "The judgment overruling the demurrers of the appellants is 
affirmed on the authority of Spence v. Pottery Co., 185 N .  C., 218, 117 
S. E., 32. The instant case cannot be distinguished from that  case, 
except that  in the instant case the declaration of trust is evidenced by 
writing, while i n  that case, the trust vested in  parol. The declaration 
of trust is not a conreyance, or contract to convey, or lease of land, 
requiring registration as against creditors, by virtue of the provisions 
of C. S., 3309. The  fact that  i t  was not registered prior to the clocket- 
ing of the judgment is immaterial." 

The second question for decision : Can the mortgage be reformed and 
the record of the mortgage corrected so as to impair or affect the rights 
of the creditors, Garland C. Norris Company and the American Chem- 
ical Company, under their judgments? We think not. Our  statutes, 
supra,  have been construed strictly to aid and encourage registration. 
Creditors and purchasers for a valuable consideration can rely on the 
record of the instrument as written and recorded. 

I n  W i x o n  7%. W i x o n ,  75 Colo. Rep., p. 392 (232 Pac. Rep., 669), it  is 
held: A recorded mortgage on real estate which contains a n  erroneous 
description of the land conveyed, has the effect only of an  unrecorded 
mortgage, as to third persons. A mortgage containing an erroneous 
description may be reformed as to the mortgagor and mortgagee. A 
judgment lien on real estate is superior to that  of a mortgage which 
does not properly describe the land affected. h purchase money mort- 
gage containing a defective description of the land conveyed has no 
effect as to third persons so f a r  as the property involved is  concerned, 
until corrected, and is then e f f e c t i ~ e  only as of the time of correction. 
The lien of a judgment creditor stands upon the same footing as that  
of a purchaser i n  good faith, as against a mortgage containing an  in- 
correct description. . . . A mortgage defectively describing the land 
included may be reformed as to the mortgagor, but not as to the holder 
of a judgnlent lien accruing against mortgagor subsequent to date of 
mortgage. The lien of a judgment, transcript of which is duly filed, is 
superior to the claim of a mortgagee, whose mortgage erroneously fails 
to describe the mortgaged land. Correction of a mortgage to make i t  
correctly describe the land intended to be mortgaged cannot effect 
priority of a judgment lien acquired subsequent to execution of mort- 
gage, but prior to the correction. The  lien of a judgment creditor 
stands upon the precise footing as that  of a purchaser in good faith, as 
against mortgage with incorrect description. 

As between the parties we see no reason why the mortgage could not 
be reformed. The Statute of Limitations, C. S., 441, sub-sec. 9, is as 
follo~vs: "For relief on the ground of fraud or mistake; the cause of 
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action shall not be deemed to h a w  accrued until the discovery by the 
aggrieved party of the facts constituting the fraud or mistake." The 
actioi~ is barred wi t l~ in  three Scars from the discoverj of the facts or 
from the time when thry should have been discovered by the exercise of 
due care. TTe think the evidence in this vase oil this aspect makes it 
a question for the jury. Solne of the defeudants have filed no answer. 

I n  the judgment of the court below is the following: ' I t  is, therefore, 
fu r thw considered, adjudged and decreed that the liens of the judg- 
ments against L. T .  Wilson set fort11 in the amended complaint herein 
are unaffected by the alleged cause of action of the plaintiffs for the 
reformation of the said mortgage deed and constitute liens upon the 
lands described in  the amended complaint superior to any rights of the 
plaintiffs based upon said cause of action for the reformation of said 
mortgage deed." 

We think the judgment above set forth is correct, as  herein modified, 
riz.: the $13.00 secured by the mortgage aud interest on same, which 
was properly recorded and notice to the creditors, will be and constitute 
a first lien and be paid before the creditors. 

F o r  the reasons given, the judgrneiit of the court below is 
Reversed. 

RUFUS L. PATTERSON, JOHN F. WILT AN) J. LATHIWP MOREHEAD. 
TRUSTEES U/W O F  MRS. LUCY L. JIOREHEAD, ON BEHALF O F  ~ ' H E J I -  

SEL\ES A S D  ALL OTHERS SISIILARLY SITCATED, V. T)URHhJI HOsIEIiT 
JIILLS, A. H. CARK, W. 1.'. CAWR, W. W. SLEDGE, T. L. BLAXD, 
I). ST. PIERRE DuBOSE asu J. SPRUST HILL, DIKI:C~OKS. 

(Filed 1 February, 1939.) 

1. Injunctions $ja 11, 1% 
Upon the hearing of an order to show cause why a tenlporary restrain- 

ing order should not he continned to the hearing, the court has 110 juris- 
diction to determine the cause oil its merits, and the cocrt's filldings and 
co~iclusions are not rcu trdjudicatn as to the merits, ertmll thong11 : ~ t  the 
filial henring the court hears the cause by consent. 

2. Appeal and Error § 50- 
Where an order continuing a temporary restrailling order is affirmed 

o ~ i  app11  by a divided Court, the tlecisioi~ is the law of the case only as 
to the contin~~:l~lce of the restr:~inii~g order, the only mrtter presel~ted for 
tlec4sioil, i111d is not t l ~ ?  lilw of the case 11s to nlwtller tht orcler sllould be 
nli~de l~enn:~ilrnt OII the finill Ilearing on the merits. 



h'. C.] FALL TERM, 1938. 807 

3. Corporations § 16--Preferred stockholder has vested right to  declara- 
tion of dividends out of appropriate funds when earned. 

The holder of cumulative preferred stoclt upon which dividends are  
accrued for several years has a yested property right to the payment of 
the dividentls by the corporation out of appropriate fullds when t%rlltd, 
which the stocliholder may enforce in eqnity. altl~ough such dividends are  
not a debt of the corporation nntil declared and although circumstances 
may postpone or prevent declaration of snch dividends. 

4. Same: Constitutional Law #§  18, 21-Vested right to  declaration of 
dividends on preferred stock may not  be destroyed. 

The right of a holder of cumulative preferred stock to have accrued 
dividends thereon declared by the corporation when earned is a vested 
property right which may not be divested without tlne procebs of law. ;ti~tl 
which may not be destroyed by legislative impairment of the contract ont 
of which they arose, either directly or by anthorizing thc corporation to 
amend its charter. 

5. Same-Charter provisions held not t o  waive cumulative preferred stock- 
holder's right to  declaration of accrued dividends. 

The vested property right of a preferred stockholder to declaration of 
(lividends when earned is sul)ject to conditions arising out of the relation 
of the stocltholder to other stoclih~ltlers, to the corporation, and to its 
creditors. which might interfere with the fruition of the right to :I 

declnmtion of dividends, but a charter provision requiring consent of 
three-fourths in interest of tlie preferred stockholders to the issuing of 
bonds or securities of prior or equal rank, is prospective in effect, and 
does not constitute a waiver of tlie right to the declaratioii of accrued, 
accnmnlated dividends, when earned, by permitting the interposing of 
new preferred stock by agreement of three-fourths of the preferred stoclt- 
holders. nor does legislative authority to amend the charter extend to 
authority to defeat the vested right to the declaration of such dividends 
by amendment of the charter. C. S., 1131, 1156. 

6. Injunctions § %Injunction will lie to  restrain issuance of new stock 
defeating r ight  t o  accrued cumulative dividends on preferred stock. 

Llefendmlt corporation proposed by charter amenclment to alter its 
capital stoclt structure by pnrcliase mld exchange of new securities for its 
old c~imnlative preferred stocli. and to issue common stock in satisfaction 
of accrned cliridends on its old cnn~ulntive preferred stock. Held:  In- 
jnnction will lie a t  the instance of n preferred stockhold~r to restrain 
such amendment which defeats the vested right to the declaration of 
accrned dividends on the old cnmulatirc preferred stoclt by forcing the 
stoc.kholder to accept therefor common stocli or to stand by and lmve his 
stocli displaced by new preferred stocli, ant1 plaintiff stoclrholder is not 
required to wait until dividends are about to be paid on the new preferred 
stock, since no immediate or certain right of action at  la\v would he given 
by declaration of dividends on the new preferred stoclt, and since. if the 
amendment is merely unauthorized, it  is ultra ?:ires and subject to in- 
junctive relief a t  the instance of a stockholder whose rights are endan- 
gered. 

DEVIS, J., took no part in the collsideration or decision of this case. 
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APPEAL by defendants from Spears, J., at September, 1938, Term of 
DURHAM. Affirmed. 

The plaintiffs, as trustees, are the holders and owners of 112 shares 
of six per cent cumulative preferred stock in the defendant corporation. 
This stock was issued under the provisions of the charter of the company 
containing the 1929 amendment, which is as follows: 

('6. Without the consent of at  least three-fourths in interest of the 
preferred stock issued and outstanding, under the provisions of this 
amendment to the charter of this corporation, given in person or by 
proxy at a meeting especially called for that purpose, ];his corporation 
shall not: ( a )  Increase the amount of such Preferred ;Stock, nor issue 
any stock having any priority or preference over, or equality with such 
Preferred Stock; (b)  Create any mortgage or other lier. upon any part 
of the property of this corporation. This provision shall not apply to 
nor shall it prevent the giving of purchase money mortgages, or other 
purchase money liens, on property that may hereafter be acquired by the 
corporation, or the acquisition of property subject to mclrtgages or liens 
thereon, nor to the pledging by this corporation as security for loans 
made to it in the regular and current conduct of its business, of notes, 
accounts receivable, or other liquid assets owned by this corporation.'' 

These provisions of the certificate of incorporation were printed on 
the back of each certificate of the six per cent cumulative preferred stock 
and became a part thereof. 

Prior to the proposed rearrangement of its capital structure in 1937, 
the defendant company had issued and outstanding three classes of stock, 
to wit: six per cent cumulative preferred stock; common. Class A stock, 
and common Class B stock, all issued pursuant to its charter, as amended 
in  1929. 

I n  1937, the board of directors adopted a resolution recommending 
a plan for the rearrangement of the capital stock structure of the corpo- 
ration to be embodied in an amendment to its certificate of incorporation. 
The proposed plan of rearrangement contained in the resolution of the 
board of directors provided that the company offer to puxhase from the 
holders of the six per cent cumulative preferred stock of the company 
one-third of their stock at the price of $30.00 per share; that the com- 
pany issue a new Class 3 six per cent cumulative preferred stock, and 
that this be distributed to the holders of the old six Der cent cumulative 
preferred stock of the company, share for share, in exchange for their 
unsold stock; that the company also distribute to the holders of the old 
six per cent cumulative preferred stock two shares of its1 non-par value 
Class I3 stock for each share of the old preferred stock sold to the com- 
pany in complete satisfaction of all dividends accrued and unpaid upon 
the old preferred stock. 
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At  the meeting of the stockholders, called for the purpose 30 Septem- 
ber, 1937, the resolution adopted by the board of directors was ratified 
by more than three-fourths in interest of the preferred stock issued and 
outstanding, as provided in the certificate of incorporation. 

About 98% of the holders of the preferred stock entered into the 
proposed arrangement, but the plaintiffs and some others like situated 
declined to accede to the arrangement, on the ground that i t  violated 
their vested rights with reference to accrued and accumulated dividends 
on their preferred stock; and brought this action to enjoin the consum- 
mation of the plan and to have i t  declared null and void in  so f a r  as i t  
might affect their aforesaid rights; asking that  the declaration and pay- 
ment of dividends on any class of stock prior to the payment of the said 
accrued and unpaid dividends be declared in violation of said property 
rights; that  an  order be entered directing the defendants to pay and 
otherwise discharge the unpaid dividends above mentioned before the 
declaration and/or payment of dividends of any other class of stock of 
defendant corporation; that  the defendants be enjoined and restrained 
from declaring and paying dividends out of surplus or net profits of tlir 
corporation, or otherwise, to any class of stock existing a t  the time of 
the institution of the action or thereafter issued prior to the payment, 
discharge, and satisfaction of the accrued and unpaid dividends on the 
six per cent preferred stock of the plaintiffs and other nonassenting 
shareholders. 

.A restraining order was issued on 31 March, 1938, returnable on 
15 April, 1938, which by consent was heard before Judge Spears on 
16 April, 1938; whereupon, Judge Spears entered an  order finding cer- 
tain facts and continuing the restraining order theretofore issued until 
the final determination of the action. From this the defendants ap- 
pealed, and a t  the Spring Term, 1938, of this Court, the Court being 
equally divided, judgment of the Superior Court stood affirmed without 
becoming a precedent and the questions of law sought to be presented 
were undecided. 

The cause came on for a final hearing before Judge Marshall T. 
Spears, a t  the September Term, 1938, of Durham County court, and 
was heard by consent upon the motion of the plaintiffs to make the 
restraining order theretofore issued perpetual. The cause x a s  heard by 
consent without the intervention of a jury, and Judge Spears, finding 
appropriate facts, entered judgment that  "the restraining order hereto- 
fore issued in this cause be and it is hereby made permanent, and the 
defendants are permanently enjoined from declaring and/or paying 
diridends on any stock of the defendant corporation until the accrued 
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dividends on $38.50 per share of 112 shares of the six per cent preferred 
stock of' the plaintiff trustees and on the shares of the intervening plain- 
tiffs are paid." 

From this the defendants appealed, assigning errors. 

A. R'. K e n n o n ,  Jr., and  J .  C. B. E h r i n g h a u s  for plaintiff trustees,  
appellees. 

R. 0. E v e r e t t  for in tervening appellees. 
W i l l i a m  W .  Sledge and Fu l l e r ,  Reade ,  Ums tead  d Ful ler  for defend-  

ants ,  appellants.  

SEAWELL, J. 1. One phase of this case came before this Court for a 
hearing a t  the Spring Term, and is reported as Patteraon v. Hos iery  
Mil ls ,  an te ,  24. At that  time there was a three-to-three h i s i o n  of the 
Court, and, under our practice, the judgment of the court below stood 
affirmed, without authority as precedent. The plaintiff!, now contend 
that  the judgment of the court below, upon the hearing of the order to 
show cause why the injunction should not be continued to the hearing, is 
the law of the case, res adjudicata ,  and determines the matter a t  the 
final hearing. 

The hearing upon the order to show cause was simply upon the ques- 
tion whether the restraining order obtained by the plaintiffs should be 
continued to the hearing on the merits. That  order was interlocutory, 
not final, and appeal to this Court was upon the ground that  i t  disposed 
of a substantial right of the defendants with respect to the continuance 
of the injunction. C. S., 640. 

The judge hearing the order to show cause why the injunction should 
not be continued to the hearing had no jurisdiction to hear and deter- 
mine the controversy on the merits, and his findings of fact and conclu- 
sions of' law were but instruments of decision in  the matter before him. 
These findings and conclusions were not authoritative as "the law of the 
case" for any other purpose, and the judgment or order was not res 
adjudicata  on the final hearing in the court below, and was not inrested 
with that  character by any action or nonaction by this Court on appeal. 
North Carolina Practice and Procedure, McIntosh, page 993, section 
876. 

2. As a convenient approach to the merits of the subject under con- 
sideration, we must first examine the nature and status of the right 
which the plaintiffs conceive to be invaded by the defendants in the pro- 
posed issue of new preferred stock. The plaintiffs contend that the 
accrued accumulated dividends on their stock constitute a vested prop- 
erty right, not adversely affected by any charter agreement heretofore 
made or entered into by them; and within the protection of the consti- 
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tutional provisions against the impairment of the obligation of a con- 
tract and the taking of property without due process of law. 

Dividend< on common stock are not segregated from the assets of the 
corporation, so as to become the property of the stockholder, or a debt 
recorerable by action a t  law, until declared. I n  the absence of statute 
or charter provision requiring distribution, they may be passed into the 
surplus, remain undirided profits, or be reinvested in the corporate enter- 
prise, at thr sound discretion of the directors. IThile the preferred stock- 
holder is not a creditor of the corporation until the dividend is declared, 
his right to that  dividend stands upon a comewhat different footing. 
T h i l e  as a rnatter of law the right to receive dividends, even on pre- 
ferred stock, is made to depend on the actual existence of earnings, he 
has, in appropriate cases, a remedy in equity to compel the payment of 
his dividends; and we think, meantime, the right to their equitable pro- 
tection. Dividends are curnulatire under plaintiffs' stock, and the right 
to receive them out of earnings does not abate because they were not 
promptly declared. The right of the plaintiffs to receive dividends a t  
the expiration of stated periods during which they are earned, and the 
maturing of the dates upon which the premiums were due, created a 
definite obligation on the part  of the corporation to pay such dividends, 
out of appropriate funds, of course, which must be considered a vested 
property right, although circumstances might intervene to postpone or 
prevent its enjoyment. 

We think the plaintiffs have here a rested property right, of which 
they may not be divested without due process of law, and xhich  may not 
be destroyed by legislative impairment of the contract out of which they 
arose. 

3. Kot  suffering such a degradation of quality as would destroy their 
character as property, rights of this kind are subject to many conditions 
arising out of the relation of the stockholder to other stockholders, to 
the corporation itself, and to its creditors, which might interfere with 
the fruition of the contract; but an examination of the charter, with the 
cited statutes in mind, convinces us that the condition sought to be im- 
posed by the proposed amendment to the charter xvas not in contempla- 
tion of the partie? a t  the time the contractual relation was created by 
the purchasc of plaintiffs' stock; and we find nothing in the articles of 
incorporation, as they stood a t  that time, to indicate that  plaintiffs sub- 
jected then~selres to an express or implied n.aiver, or consented in  
advance to an amendment which would practically destroy the right to 
the accumulated dividends. 

Indeed, upon reading and analyzing the statutes relied on by defend- 
ants as authority for the corporate amendment-C. s., 1131 and 1156- 
and reading therewith the pertinent provisions of the charter, we find 
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nothing in either inconsistent with the view that  they are intended to be 
prospec&ve with respect to dividends to he earned upon the stock. 
Whether the law itself makes the amendment. or as now, confers the 
power of amendment to the corporation, it will not be construed to 
operate retrospectively to the detriment of rights already vested under 
the old charter. Greer c .  dskeui l le ,  114 N .  C., 675, 19 S. E., 635; 
Fenner 1,. Tucker ,  213 N. C., 419, 423, 196 S. E., 357. A contrary con- 
struction of the statute, giving authority to the retroactive provisions 
of the charter amendment under consideration, would do violence to the 
Constitution and would compel us to view the proposed action as the 
taking of property without due process of law. 

We find the statement of the Court in Keller v. Wilson  and Company ,  
190 *4tl., 115 (1936)) an appropriate expression on this subject, under 
a statute which is a t  least as liberal toward corporate reorganization 
as ours: 

"Section 26 of the General Corporation Laws is the section authoriz- 
ing amendments of corporate charters. It authorizes nothing more 
than i t  purports to authorize, the amendment of charters. The cancella- 
tion of cumulative dividends already accrued through passage of time 
is not an  amendment of a charter. I t  is the destruction of a right in " 
the nature of a debt, a matter not within the purview of the section. 
The cancellation of the right to such dividends is foreign to the design 
and purpose of the section." 

I f  the proposed amendment to the charter were such ,as to offer rea- - .  
sonable protection to plaintiffs' vested right in a mere change of form 
which would not render it less secure, as, for exampl~., the offer of 
income dividend notes as was done in i t insworth I * .  Sow!hensfern Drug 
('orp.,  95 Fed. (2d) ,  17.2, cited in defendants' brief, much of the legal 
objection might be remored. I n  fact, the position of the stockholder 
with reference to his accrued dividends would be actually improved, 
since dividends are not the debt of the corporation until declared; 
Power Co. 2 % .  lllill Po., 154 N. C., 76, 69 S. E., 747; but we do not con- 
sider that  the alternative offered plaintiffs is a free choice or that  it 
preserves their right. They have the choice of accepting in exchange 
for their accunlulated dividends shares of the not-so-attractive common 
stock, or of standing aloof and seeing their stock disphced by a new 
issue, upon which the corporation intends to pay dividends in contra- 
vention of the rested prior rights of the plaintiffs. Or, if the sugges- 
tion is that  the plaintiffs must delay action and stand pat  on their legal 
rights until the injury becomes more imminent and the objectionable 
dividends are about to be paid, rather than enjoin the issue of the stock, 
we may say that, even then, plaintiffs' action must rest in equity, since 
the directors do not intend to declare a dividend and thereby give the 



N. C.] F A L L  T E R M ,  1938. 

plaintiffs the right of an  action a t  law. The whole scheme, from its 
initiation to its consummation, must be considered together, and this 
action is not premature. 

I f  the proposed amendment is merely unauthorized with respect to its 
retroactive effect on plaintiffs' accumulated dividends, the threatened 
action of the corporation is a t  least ultra elires and subject to injunctive 
relief in an action by the stockholders whose rights are endangered. 
Either  remise leads to tlie conclusion that  the action of the trial court 
should be sustained. 

The judgment is 
Affirmed. 

DEVIK, J., took no par t  in the consideration or decision of this case. 

MRS. MAGGIE HAMBY (MOTHER) V. COBB & HOMEWOOD. ISC. (EM- 
PLOYER) ASD HARTFORD ACCIDEST & IR'DEJISITP COJIPASY (CAR- 
RIER. ) 

(Filed 1 February. 1939.) 

1. Master and Servant 9 4 3 -  

When a deceased employee leaves no dependents. :in award of (-ompen- 
sation should be made to his next of Bin, ch. 274, sec. 5. Public Taws of 
1931, the employee's mother in this case, S. C. Code, 137 ( 6 ) ,  and the 
evidence is  held sufficient in this case to support the finding that the em- 
ployee left no dependent or dependents. 

2. Master and Servant § 36d- 
The findings of fact of the Industrial Commission are conclnsire on the 

courts when supported by any competent evidence. 

APPEAL by defendants from Spears, J., a t  3 October, 1935, Civil 
Term of ORASGE. Affirmed. 

This is an  appeal by the defendants from the judgment of Spears, 
Judge, entered a t  the 3 October, 1938, Civil Term, of thc Superior 
Court of Orange County, N. C. The judgment affirmed the award of 
the North Carolina Industrial Commission, which award affirmed the 
award of a hearing Commissioner, granting compensation to the plain- 
tiff, mother of H. 31. Hamby, for his death on 24 January,  1938, upon 
the ground that  the said 11. 31. Hamby left no person or persons wholly 
or partially dependent upon him for support, and that  his death was the 
result of an injury by accident arising out of and in the course of his 
employment. Defendants appealed to the Supreme Court. 
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Trivette & Holshouser, J .  Allie Hayes, and T .  R. Bryan for plainfilf. 
George D. Taylor and R. M.  Robinson for defendants. 

PER CURIAM. We think the court below correct in its ruling. The 
General Bssembly of 1931, ch. 274, sec. 5, amended the Compensation 
Act, as follows: "By striking out all of said section and by substituting 
therefor the following: "Section 40. I f  the deceased employee leaves 
no dependents the employer shall pay to the next of kin as herein defined 
the commuted amount provided for in section thirty-eight of this act for 
whole dependents etc. . . . F o r  the purpose of this section the term 
'next of kin' shall include only the father, mother, widow, child, brother 
or sister of the deceased." The father being dead, the mother was the 
next of kin. N. C. Code, 1935 (Michie), Article 16, "Distribution," 
see. 137 (6 ) .  

W e  think the evidence clearly indicates that  the deceased left no 
dependent or dependents and plaintiff, his mother, was the next of kin 
under the statute and entitled to the award. 

I t  is so well settled in this jurisdiction, that  we need not cite authori- 
ties, that  if there is any sufficient competmt evidence to support the 
findings of fact of the Industrial Commission they are conclusive on 
appeal. Brooks 21. Clemenf Co., 201 N. C.. 768; Scott v. Auman, 209 
N. C., 853. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 

OWEN DOYLE v. MAGGIE WHITLEY. 

(Filed 1 February, 1039.) 

1. Agriculture § 7- 

In this action by a tenant to recover for breach of a half-share farming 
contract, defendant's demurrer ore tenus to the complaint and motion to 
nonsuit upon the evidence held properly overruled. 

In an action by a tenant to recover for breach of a half-share farming 
contract, evidence of the value of crops raised by plaintiff on other land 
the following year is erroneously admitted on the question of damnges. 

APPEAL by defendant from Harris, J., and a jury, a t  September Term, 
1938, of FRAKKLIK. New trial. 
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This is a civil action instituted in the Superior Court of Franklin 
County by summons issued 24 October, 1936, to recover damages as a 
result of an alleged breach of half-share farming contract by the defend- 
ant. The plaintiff alleges that  on 13  December, 1935, the   la in tiff and 
defendant entered into a half-share farming contract for the year 1936, 
under which contract   la in tiff was to cultivate certain lands of the de- 
fendant in Johnston County as set forth in said complaint. 

The complaint further alleges that  the defendant breached said con- 
tract and that  by reason of said breach the plaintiff was deprived of and 
wrongfully prevented from obtaining his just and lawful share of the 
crops grown and cultivated upon said land. That  he had been humili- 
ated and embarrassed, suffered great anxiety of body and mind, and been 
forced to undergo hardship and had suffered irreparable harm and 
damage in the sum of $1,500.00. 

The defendant denied said contract and also denied that the plaintiff 
had suffered any damage, as alleged. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the plaintiff and defendant enter into the contract, as alleged 
in the complaint ? Ans. : 'Yes.' 

"2. Did the defendant breach said contract? Ans. : 'Yes.' 
"3. What damage, if any, is the plaintiff entitled to recover of the 

defendant ? Ans. : '$175.00.' " 
The court below rendered judgment on the verdict. Defendant made 

numerous exceptions and assignments of error and appealed to the 
Supreme Court. 

TY. L. L u m p k i n ,  E. C. B u l l o c k ,  a n d  Hill Y a r b o r o u g h  for  p l a i n t i f .  
A. M. Il'oble a n d  F .  IT. B T O O ~ S  for  de f endan t .  

PER CURIAM. The demurrer ore t e n u s  by defendant must be over- 
ruled. We think the complaint states facts sufficient to constitutk a 
cause of action. N. C. Code, 1935 (Michie), sec. 511 (6) .  

The defendant introduced no evidence and a t  the close of plaintiff's 
evidence made a motion in the court below for judgment as in case of 
nonsuit. C. S., 567. The court below overruled this motion and in 
this we can see no error. 

Plaintiff testified, in pa r t :  "I farmed with Mr. Q. S. Leonard in 
1937. Q. How many acres of tobacco did you have in 193'71 Ans.: 
4.2 acres. Q. How much did it bring you? Ans.: $1,100.00 and some 
few dollars." 
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To the above questions and answers defendant excepted and assigned 
error. We think they must be sustained. Plaintiff was to work defend- 
ant's place in 1936. We think i t  was prejudicial to show what he made 
in 1937 on the other land, there being no evidence of similarity of con- 
ditions. 

Fo r  the reasons given, there must be a 
New trial. 

(Filed 21 September, 1938.) 

APPEAL by defendant from Bone, J., at  March Term, 1938, of NASH. 
Affirmed. 

This is a c i d  action instituted by the plaintiff to recover damages 
for false arrest and malicious prosecution. Plaintiff resides in Nash 
County. H i s  wife moved to Warren County and was living in a house 
belonging to the defendant. On  or about 6 April, 1937, the plaintiff 
went to visit his wife, who is a sister of the defendant. L. L. Raynor, 
the son of the plaintiff, went to  the defendant's home and told him that  
plaintiff was a t  Mrs. Raynor's house and that he wanted to get him 
awav, that  he was not misbehaving but that some of the children were 
afraid to go home. Thereupon, the defendant went to Warrenton, 
signed an  affidavit and procured the issuance of a warrant  thereon, 
charging the plaintiff with the criine of simple trespass. The defendant 
then went with the officer to make the arrest. Plaintiff mas arrested 
and confined in jail about 9:00 p.m., and was brought to tr ial  the next 
morning about 9 :00 a.m. The magistrate, without a hearing, fixed bond 
and sent the case to the recorder's court as upon a preliminary hearing. 
The plaintiff on the same day gave bond and was dischrrged. 

When the case came on for tr ial  i n  the recorder's court of Warren 
County a no l ,  pros. with leave was entered. At the time of the issuance 
of the warrant  the defendant knew that  he had not forbidden the plain- 
tiff to enter upon lands belonging to the defendant. There n a s  evidence 
that  the action of the defendant in procuring the arrest of the plaintiff 
was prompted by malice. 

Issues were submitted to and answered by the jury as follo~vs: 
"1. Did the defendant cause the arrest and prosecuticm of the plain- 

tiff ? Answer : 'Yes.' 
"2. I f  so, was same done without probable cause, as alleged in the 

complaint ? Answer : 'Yes.' 
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"3. I f  SO, was same done with malice, as alleged in  the complaint? 
Answer : (Yes.' 

"4. Were the acts of the defendant in causing the arrest and prosecu- 
tion of the plaintiff done with actual malice? Answer: 'Yes.' 

"5. What amount of damages, if any, is plaintiff entitled to recover 
of the defendant? Answer : '$l5O.OO.' " 

There was a judgment on the verdict, to which the defendant ex- 
cepted and appealed. 

T. T .  T h o r n e  a n d  J .  L. S i m m o n s  for p la in t i f f ,  appel lee .  
W i l k i n s o n  a n d  R i n g  a n d  R e r r  LP' K e r r  for  d e f e n d a n t ,  appe l lan t .  

PER CURIAM. The tr ial  of this cause involved essentially the de- 
termination of issues of fact, which hare  been found by the jury ad- 
versely to the defendant. Defendant's exceptive assignments of error 
cannot be sustained. While the defendant contended that the plaintiff 
a t  the hearing on the criminal warrant waived preliminary hearing and 
thereby admitted probable cause, this was controverted by the plaintiff, 
and the conflicting evidence was submitted to the jury, which found 
adversely to the defendant on a charge which fully presented the matter 
to it. The judgment below is 

Affirmed. 

SADIE B. BRANTLEY V. ATLASTIC COAST U S E  RAILROAD COJIPAST. 

(Filed 21 September, 1938.) 

Appeal and Error 5 38- 

When the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the Superior Court will be affirmed without 
becoming a precedent. 

APPEAL by defendant from P a r k e r ,  J., at April Term, 1938, of EDGE- 
COMBE. 

Civil action to recover damages for alleged personal injury. 
Plaintiff alleges actionable negligence and damage. Defendant denies 

liability. Former appeal reported in 211 S. C., 454, 190 S. E., 731. 
From judgment upon a d ~ e r s e  verdict defendant appeals to the Su- 

preme Court, and assigns error. 

F o u n t a i n  LP' F o u n t a i n  a n d  H .  11. P h i l i p s  for  p la in t i f f ,  appellee.  
G i l l i a m  & B o n d ,  F.  S. S p r u i l l ,  T h o s .  W .  Dav i s ,  a n d  V. E. P h e l p s  for  

d e f e n d a n t ,  appe l lan t .  
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PER CURIAM. The Court being evenly divided in opinion, Barnhill, 
J., not sitting, the judgment of the Superior Court s affirmed and 
stands, according to the uniform practice in appellate courts, as the 
decision of this case, without becoming a precedent. M f g .  Co. v. X f g .  
Co., 201 S. C., 823, 159 S. E., 411; Seay 1). Ins.  Co., i208 N. C., 832, 
179 S. E., 888; Braswell v. Wilson, 212 N.  (1., 833, 193 S. E., 20; Seay 
v. Ins.  Co., 213 N .  C., 660, 197 S. E., 151;  Patterson v. Hosiery Mills, 
ante, 24, 197 S.  E., 597; Ins. Po. v. Sf inson.  ante, 97, 197 S. E., 751. 

Affirmed. 

T. L. EDGE A K D  WIFE, BESSIE EDGE, v. SORTH STATE FELDSPAR 
CORPORBTION. 

(Filed 28 September, 1938.) 

Appeal and Error § 3 8 -  
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the Superior Court will be affirmed without 
becoming a precedent. 

APPEAL by plaintiffs from Johnston, J., at J anua ry  Term, 1938, of 
YANCEY. Affirmed. 

Char. Hutchins and Waf son ,  Fouts c6 Wakson for plaintiffs. 
J .  W .  Ragland and G. D. Bailey for defendant. 

PER CURIAM. The question involved: Did the court below commit 
error in sustaining the defendant's motion for judgmert as in case of 
nonsuit a t  the close of plaintiffs' evidence? 

The Court being evenly divided in  opinion, Schenck, J., not sitting, 
the judgment of the Superior Court is affirmed and stands as the deci- 
sion of this action without becoming a precedent. Ins. Co. v. Stinson 
ante, 97. 

The judgment of the court below is 
Affirmed. 
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W. R. EVERETT r. R. W. SALSBURY A N D  P. L. SALSBURY 

(Filed 25 September, 1938. ) 

APPEAL by defendants from Bone ,  J., and a jury, at March Tern?, 
1938, of MARTIK. N O  error. 

This is an action brought by plaintiff against defendants to recover 
damages "for the wrongful cutting and removal of timber" from plain 
tiff's land. The issues submitted to the jury and their answers thereto. 
were as follows : 

"1. Did the defendants trespass upon the lands of the plaintiff, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. What  damage, if any, is the plaintiff entitled to recorer of the 
defendants? Answer : ($625.00.) " 

The court below rendered judgment for plaintiff on the verdict. De- 
fendants made several exceptions and assignments of error and appealed 
to the Supreme Court. 

E l b e r f  8. Peel for plaintif f .  
B. A. C r i f c h e r  for defendants .  

PER CURIAM. At the close of plaintiff's eridence and a t  the close of 
all the evidence, the defendants made motions in the court below for 
judgment as in case of nonsuit. C. S., 567. The court below refused 
the motions and in this we can see no error. The charge of the court 
below is not in the record and the presumption is that  the court below 
charged the law applicable to the facts. The jury decided the facts for 
plaintiff. We see no error in the reeord. 

N o  error. 

ELIZABETH BI. HARRETL v. CARL GOERCH A N D  "THE STATE," 
A MAGAZINE. 

(Filed 25 September, 1938.) 

APPEAL by plaintiff from Wdlhms,  J., at  J u n e  Term, 1938, of 
HALIFAX. 

Civil action for libel. 
Decision on former appeal is reported in 209 N. C., 741, 184 S. E., 

489. 
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The allegations and evidence are sufficiently stated there. A repeti- 
tion of them is unnecessary here. On the retrial below the jury answered 
these issues i n  the affirmative: "(1) Did the defendant publish of and 
concerning the plaintiff the article as alleged in the coniplaint? ( 2 )  I f  
SO, was it t rue?" Other issues were not answered. 

From judgment thereupon for defendants, plaintiff appealed t o  the 
Supreme Court, and assigns error. 

Gulley & Gulley for p l a i n t i f ,  appellant.  
B u n n  & Arendell for defendants, appellees. 

PER C r ~ ~ a n r .  The record on this appeal shows that  the case has 
been properly submitted to the jury in  accordance with the decision on 
former appeal. We hare  given rareful consideration l o  all of plain- 
tiff's assignments of error, and find 

KO error. 

RUTH WATFORD IIALL V. ALBERT HB1~1i. 

(Filed 25 September. 1938.) 

APPEAL by defendant from Rurglcyn,  Special Judge,  a t  April Term, 
1938, of HERTFORD. Affirmed. 

Plaintiff brought this action, under C. S., 1667, for her support and 
maintenance, alleging abandonment by her husband, the defendant. 

Plaintiff testified that  defendant had treated her with great cruelty, 
frequently abusing and beating her unti l  finally plaintiff was com- 
pelled to leare her husband's home because of fear for her own safety 
and to seek refuge elsewhere, and that  defendant had not provided for 
her a reasonable subsistence. 

The defendant testified, denying the charges made by the plaintiff in 
her complaint and in her testimony. Defendant testified that  his wife 
drank much, that  he had nerer assaulted or cursed or abused her, that  
he (lid not tell her to leave, and that  she left roluntarily for a different 
cause without fault  of his. 

During the trial, on cross-examination, the defendant mas asked why 
he went to Newport News and attempted to obtain depositions deroga- 
tory to his wife's character. The defendant testified that  he went over 
there and asked someone about her, and related what he had heard this 
man say. Defendant excepted to the action of the trial judge striking 
out the answer to the question. 
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The defendant excepted for that  his Honor did not sufficiently in- 
struct the jury as to what would constitute abandonment by the de- 
fendant;  and there is a further exception that  the Judge's charge in 
full did not comply with the requirements of C. S., 564. 

E. R. T y l e r  and W .  D. Boone  for plaintif f ,  appellee. 
E. L. T r a v i s ,  C. W .  Jones ,  and J .  Car l ton  C h e r r y  for de fendan t ,  

appel lant .  

PER CVRIAM. Upon the exceptions in this case, we do not find 
sufficient reason to disturb the result of the trial, and the judgment is, 
therefore, 

Affirmed. 

RIAMIE HARRISON A N D  HUSBAND, ORLANDER HARRISON, v. J. H. 
BULLOCK. 

(Filed 28 September, 1938. ) 

APPEAL by defendant from T h o m p s o n ,  J., and a jury, a t  April Term, 
1938, of BEATFORT. N O  error. 

This is an action brought by plaintiffs against defendant to remove 
cloud from title to a certain tract of land claimed by plaintiffs and that  
plaintiffs be adjudged the owners of same. The issues submitted to the 
jury and their answers thereto were as follows: 

"1. I s  Pine  Island embraced within the boundaries of the land 
described in the complaint, which is Lot No. 9 in the division of the 
Chauncey land ? Answer : 'Yes.' 

"2. Are plaintiffs the owners and entitled to the possession of Pine  
Island, as alleged in the complaint? Answer : 'Yes.' 

"3. If so, has the defendant cut and removed timber and trees from 
Pine  Island ? Answer : 'Yes.' 

"4. What damage, if any, hare  plaintiffs sustained thereby? Answer : 
'$100.00.' " 

The court below rendered judgment for plaintiffs on the verdict. The  
defendant made numerous exceptions and assignments of error and ap- 
pealed to the Supreme Court. 

Car ter  & Cctrter for plaintif fs.  
S. J .  Ez>ere f t  and Gr imes  & Grimes  for defendant .  
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PER CURIAM. The defendant, a t  the close of plaintiffs' evidence and 
a t  the close of all the evidence, made motions in the court below for 
judgment as in case of nonsuit. C. S., 567. The court helow overruled 
these motions and in this we can see no error. 

On the other exceptions and assignments of error we csn see no preju- 
dicial or reversible error. The matter was mainly a question of fact for  
the jury. They have decided in favor of plaintiffs. The charge of the 
court below, of some 10 pages, was so clear and thorough, setting forth 
the law applicable to the facts, that  defendant took no exception to any 
part of same. 

I n  the judgment we find 
KO error. 

- 

COLUMBUS KXIGHT r. SRTHZ'R BRYANT r:T AL. 

(Filed 2S September, 1!338. ) 

APPEAL by defendant from H a m i l t o n ,  Sprlcial J u d g e ,  a t  J u n e  Term, 
1938, of EDQECOMBE. 

Civil action to recover damages for an alleged negligent injury. 
Plaintiff, a pedestrian, was struck by defendant's automobile in the 

town of Princeville, 22 February, 1937, and injured. Th,? case was tried 
upon the usual issues of negligence, contributory negligence and damages, 
and resulted in a verdict for the plaintiff, the damages being assessed 
a t  $400. 

From judgment on the verdict, the defendant appeals, assigning errors. 

George  111. F o u n t a i n  (e. S o n  for  p la in t i f f ,  oppel lee .  
H .  B. P h i l l i p s  f o r  d e f e n d a n t ,  appe l l an t .  

PER CURIAJI. On the hearing, the controversy narrowed itself to 
issues of fact, determinable alone by the jury. Exceptions directed to 
the exclusion of evidence, refusal to nonsuit, and failure to charge as 
required by C. S., 564, must all be resolved in favor of the ralidity of 
the trial. 

We have discovered no reversible error on the record. The verdict 
and judgment will be upheld. 

N o  error. 
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LEE v. TOLER & SON; PERRY 2.'. GROCERY Co. 

JOSHUA H. LEE, EMPLOYEE, r. S. S. TOLER & SON, EMPLOYER; A N D  

FIDELITY & CASUALTY COJIPANY O F  NEW TORK, CARRIER. 

(Filed 28 September, 1938. ) 

APPEAL by plaintiff from H a m i l t o n ,  Spec ia l  J u d g e ,  at  J u n e  Term, 
1938, of EDQECOMBE. Affirmed. 

This was a proceeding under the North Carolina Workmen's Compen- 
sation Act. Plaintiff claimed compensation for injury by accident aris- 
ing out of and in the course of his employment by defendant. The 
Industrial Commission found as a fact from all the evidence tha't plain- 
tiff did not suffer an injury by accident arising out of and in the course 
of his regular employment resulting in the disability complained of. 
Upon appeal the award of the Industrial Commission was affirmed, and 
plaintiff appealed to this Court. 

C'has. C.  P ie rce  and  J .  L. S i m m o n s  for  p la in t i f f ,  appe l lan t .  
R u a r k  .c%. Ruarlc  a n d  L e o n  S. H a r r i s  for  de f endan t s ,  appellees.  

PER CURIAM. There being evidence to support the finding and award 
of the Industrial Commission, the judgment is affirmed. L o c k e y  v. 
C o h e n ,  G o l d m a n  & Co., 213 N. C., 356;  V a l e n t i n e  z.. Grocery  Co., post ,  
628. 

Affirmed. 

A. \V. PERRY v. D. PENDER GROCERY COMPANY. 

(Filed 28 September, 1938.) 

APPEAL by defendant from P a r k e r ,  J., and a jury, a t  March, 1938, 
Term of HALIFAX. Xodified and affirmed. 

This is an action brought by plaintiff against defendant for $3,000 
damage ('to his good name, fame, credit and reputation," as a result of 
an alleged defamatory publication. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the defendant maliciously speak of and concerning the plain- 
tiff, in the presence and hearing of another or others, in substance the 
words as alleged in the complaint? Answer: 'Yes.' 

"2 .  I f  so, did said words by fa i r  intendment and to the reasonable 
apprehension of the listeners, i n  view of the attendant circumstances, 
amount to a charge of larceny, as alleged in the conlplaint? Answer: 
'Yes.' 
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''3. What compensatory damages, if any, is the plaintiff entitled to 
recover of the defendant ? Answer : ($I,OOO.OO.' 

"4. What punitive damages, if any, is the plaintiff entitled to recover 
of the defendant ? Answer : '$250.00.' " 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. 

W n d e  H.  Dickcns and Geo. C'. Green for p la in t i f f .  
tl'rn. C. P ~ n d r r  nnd dllsbrooli & H r n f o n  for d ~ f e n d n n f .  

PER CURIAAI. The defendant offered no evidence. At the close of 
plaintiff's evidence the defendant made a motion for judgment as in case 
of nonsuit. C. S., 567. The court below refused the motion and in  
this we can see no error. The numerous exceptions and assignments of 
error made by defendant cannot be sustained, except to the charge on 
the fourth issue as to punitive damages. We do not think the evidence 
sufficient to sustain that issue arid as to that  issue and answer it is  
stricken from the record. We see no prejudicial or reversible error on 
the other issues, and as to them there is no error. 

,Is herein set forth, the judgment in the court below is 
Modified and affirmed. 

GEORGE WILLIAM SMITII, sr 111s XEXT Ii'RIE~l), TOM C. SMITH, V. 

SHELL USION OIL CORPORA'I'IOS xi AT.. 

(Filed 28 September, 1038.3 

APPEAL by defendants from Johnston,  J., a t  Ju ly  Term, 1938, of 
Buxcosrs~. 

Civil action to recover damages for alleged negligent injury. 
The complaint alleges that  plaintiff was injured by tlie negligence of 

the defendants in placing "an inherently tlangerous e~plos ive  . . . 
containing a mixture of gasoline and kerosene . . . ill a retail 
garagc or filling station," without proper safeguards, which Tras ignited 
by a match and exploded, resulting in in jury  to the plaintiff. 

,\ demurrcr was interposed upon the g r o ~ m d  that  tlie conlplaiiit does 
not state facts sufficient to constitute a cause of action. Demurrer 
overruled in the general county court ;  ruling sustained on appeal to the 
Superior Court ; defendants again appeal. 
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C. E. Blackstock and J .  W .  H a y n e s  for plaint i f f ,  appellee. 
Heaze l ,  S h u f o r d  & H a r t s h o r n  for defendants ,  appellants.  

PER CURIAM. Without debating the matter, we agree with the courts 
below that  the complaint is good as against a demurrer. See Diamond  
v. Service  S f o r e s ,  211 N .  C., 632, 191 S. E., 358; S f o n e  v .  Texlrs Co. ,  
180 N .  C., 546, 105 S. E., 425; S e w f o n  v. T e x a s  Co., ibid., 561, 105 
S. E., 433. 

Affirmed. 

STATE r. W. C. THORSE. 

(Filed 28 September, 1938. ) 

APPEAL by defendant from Bone,  J., at  February Term, 1938, of 
WILSON. Affirmed. 

Upon appeal from a conviction in the mayor's court, this defendant 
was tried de novo  i n  the Superior Court for a violation of an  ordinance 
of the town of E lm City, reading as follows: 

" T h e  Board  of Commisxioners  of the  T o u m  of E l m  C i f y  d o  ordain:  
"1. From and after the adoption and publication of this ordinance it 

shall be unlawful for any person to keep a store or place of business 
open on Sundays after 8 a.m., and every person convicted of the viola- 
tion of this ordinance shall be fined $15.00 for the first offense and 
$25.00 for the second and all other offenses. Each Sunday's violation 
shall constitute a separate offense." 

I n  support of the charge the State introduced the foregoing ordinance, 
and witnesses gave testimony tending to show that  the defendant kept 
open and operated his store or place of business between the hours of 
eight and ten a.m., on Sunday, 24 October, 1937, as alleged in the war- 
rant. The State further introduced evidence tending to show that the 
defendant had gas and oil pumps in front of his store or place of busi- 
ness, and that  he sold gasoline, oils, and automobile accessories in con- 
nection with sale of other merchandise, such as bottled drinks, tobaccos, 
groceries and other merchandise, in and connected with his place of 
business on said Sunday, except during the hours of 10 a.m. to 12 noon, 
a t  which time he closed his place of business. 

At  the conclusion of the State's evidence the defendant moved for 
judgment as of nonsuit, which motion was overruled. 
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The defendant offered evidence tending to show that  he operated a 
gasoline service station, and introduced a further ordinance of the town 
of Elm City, reading as follou~s : 

" T h ?  Borr rd  of Commissioners of t h e  7'01(v1 of Elm C i t y  do ordcrin: 
"I. From antl after the adoption and publication of this ordinance i t  

shall be unlawful for any gasoline serrice station, operating within the 
corporate limits of the town of Elm City, to reniain o 2en on Sunday 
between the hours of 10 a.m. and 12 o'clock noon, and every person 
convicted of tlie violation of this ordinance shall be fined $15.00 for the 
first offense and $25.00 for the scco i~ l  and all other offenses. Each 
Sunday riolation shall constitute a separate offense." 

The defendant also introduced in evidenw his licence to operate a 
service statioii and a metal tag furnished hiin by the State Department 
of Revcnue, designating his place of business as North Carolina Service 
Station Ko. 22113. 

At tlie coiwlusion of all the evidence the defendant renewed his motion 
for judgment as of nonsuit, which was overruled, and defendant excepted. 

There n a s  a verdict of guilty antl the defendant was fined $15.00, 
from which judgment defendant appealed. 

PER CITRIAJI. The validity of the ordinances cited and quoted in the 
record not having been challenged, the evidence was suffivient to sustain 
the conviction, and the judgment is 

Affirmed. 

BERNARD'S TOBACCO WAREHOUSE, INC., V. T. E. TTILLIS. 

( Filed 2S September, 1938. ) 

APPF'AL by plaintiff from S l l cy ,  J., a t  March Term, 1938, of M m s o x .  
Affirmed. 

This is a civil action to recover balance alleged to be due for money 
loaned by plaintiff .to the defendant. The plaintiff alleges, and offered 
evidence tending to show, that  during the Tennessee tobacco season, 
1936, it loaned to the defendant $4,226.88 to aid the defendant in pur- 
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chasing tobacco from farmers for resale in plaintiff's warehouses in 
Greenville, Tennessee, and that  the defendant has repaid $2,371.8-1, 
leaving a balance due of $1,855.04. The defendant denied the contract 
as alleged by the plaintiff. H e  alleged, and offered evidence tending 
to show, that  the plaintiff employed him to solicit farmers to sell their 
tobacco upon plaintiff's warehouse floor; that  plaintiff from time to 
time advanced to him funds to be used in making loans to farmers so as 
to tie up  their crops, to purchase options thereon, and a t  times to pur- 
chase the crop. H e  alleged, and offered evidence tending to show, that  
the difference between the amount advanced to him and the amount 
repaid was caused by losses on crops purchased by him as agent of the 
plaintiff a t  its insistence and direction. H e  also alleges by way of 
counterclaim that  the amount of his salary mas not agreed upon and 
that  his services were reasonably worth the sum of $600.00. 

Issues were submitted to and answered by the jury as follows : 
"1. Did the plaintiff, from time to time, loan sums of money to the 

defendant aggregating the sum of $4,226.88, as alleged in the com- 
plaint ? Ans. : 'Yes, loaned to him $500.00.' 

"2. What amount, if any, is the plaintiff entitled to receive of the 
defendant by reason of such loans? Ans. : 'Yes, $500.00.' 

"3. Did the plaintiff and the defendant enter into a contract under 
the terms of which the plaintiff agreed to pay to the defendant such 
sums as his services would be reasonably worth, for soliciting and induc- 
ing sales of tobacco to the plaintiff during the season of 1936 and 1937, 
as alleged in the answer? Ans. : 'Yes.' 

"4. Did the defendant render such services as agreed? Ans. : 'Yes.' 
"5. What amount, if any, is the defendant entitled to recover from 

the plaintiff by reason of such services? Ans. : '$200.00.' " 
From judgment thereon that  plaintiff recover the net sum of $300.00 

plaintiff appealed. 

M a c k  E. R a m s e y ,  W .  K. X r L e a n ,  and Conzvay M a u p i n  for pluint i f f ,  
appel lant .  

Roberts  & B a l e y  and J o h n  8. X c E l r o , y  for de fendan t ,  appellee. 

PER CCRIAM. The conflicting evidence in this cause was submitted to 
the jury under a charge free from material error. The controverted 
issues of fact have been determined by the jury as required by law. We 
find no sufficient merit i n  the exceptive assignments of error to justify 
a new trial. The judgment below is 

Affirmed. 
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FRAXEC BELRIONT VALENTINE v. DAVID P E S D E R  GROCERY ('011- 
P A S T  A N D  I J R E R T T  JIUTLTAL 1SST;RASCE COSIPAST. 

( Filrd 28 September, 1938. ) 

APPEAL from P o r k e r ,  J., at  J u n e  Term, 1938, of WILSOX. Ilffirnled. 
This was a proceeding under the North Carolina WorE.men's ('ompen- 

sation Act. Plaintiff claimed compensation for a personal injury by 
accident arising out of and in the course of his employmelit by defendant 
Grocery Company, resulting in hernia. The Industrial  Commission 
found from the evidence that  plaintiff did not sustain an  injury by acci- 
dent r rwl t ing  in hernia, and denied compensation. Upcn appeal to the 
Superior Court the findings and ruling of the Industrial Commission 
were affirmed. Plaintiff appealed to the Supreme Court 

A'. L. d r r i n g t o n  f o r  p l a i n f i f f ,  oypel l rrn f .  
HTm. 11. I'crrborough, Jr., tmd J .  N .  B r c w g h f o n  f o r  d e f e n d a n t s ,  a p -  

pellees. 

PER C ~ R I A M .  The findings of fact of thf> Industrial Con~mission on 
plaintiff's claim, being supported by eridence, are concli~sire on appeal 
(Lockey  I ? .  C'ohrv ,  Cloldmnn d C'o., 213 N.  C., 356), and judgment is 

Affirmed. 

MliS. JOHS THOMAS JOHNSTOX ET AI,. Y. HALIFAX P A P E R  
COhIFAkST ET AI.. 

(Filed 12 October, 1938.) 

Appeal and Error 3 38- 
When the Slipreme Conrt is evenly tli\itled in opinion one Juitice not 

sitling, the judgment of tlic Superior Court will he affirmed without 
becoming a precedent. 

APPEAL by defendants from Ptrrker ,  J., at  August 'Term, 1938, of 
HALIFAX. 

Proceeding under Workmen's Compensation Act to determine lia- 
bility of defendants to next of kin of John  Thomas Johnston, deceased 
employee. 

The Industrial Commission overruled the trial Conmiissioner and 
awardcd conipensation. This was affirmed on appeal to the Superior 
Court. 
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Defendants appeal, assigning as error the insufficiency of the evidence 
to support the award. 

Gold,  N c A n a l l y  & Gold and  Long  & C r e w  for plaintif fs,  appellees. 
S a p p  & S a p p  for defendants ,  appel lanfs .  

PER CLTRIAM. One member of the Court, Schenck ,  J., not sitting, 
and the remaining six being equally divided in opinion as to the suffi- 
ciency of the evidence to support the award, the judgment of the Supe- 
rior Court is affirmed in accordance with the usual practice in such cases, 
and stands as the decision in the present case, without becoming a prece- 
dent. Cole v. R. R., 211 W. C., 591, 191 S. E., 353. 

Affirmed. 

W. J. MUNDEN v. L. H. WINDI-IOLZ AND N. S. HAWKISS, RECEIVERS FOR 

NORFOLK SOUTHERN RAILROAD COJIPAST, A CORPORATIOS. 

(Filed 12 October, 1938.) 

APPEAL by plaintiff from P a r k e r ,  J., at February Term, 1938, of 
PASQUOTANK. Affirmed. 

This is an action brought by plaintiff against defendant for false 
arrest and imprisonment. The action was removed for trial to the IT. S. 
District Court for the Eastern District of North Carolina. At the July 
Term, 1937, the following judgment was rendered by Judge Meekins: 

"This cause coming now to be heard, and at the close of all the testi- 
mony the defendants renewed their motion for judgment as of nonsuit 
and the court intimated its willingness to grant said motion. Where- 
upon plaintiff asked leave of the court to take a voluntary nonsuit, and 
upon motion to that effect the same was allowed, and judgment of volun- 
tary nonsuit is accordingly entered herein." 

The action was brought thereafter in the Superior Court of S o r t h  
Carolina and to acquire jurisdiction the demand for damages mas re- 
duced to $2,500. The judgment of Parker, J., in the court below, in 
part, is as follows : 

"That if this action is not res  adjudicafa that the plaintiff has not 
offered sufficient evidence to entitle him to go to the jury and that the 
case, in any event, if the plea of res adjudicata  is not tenable, should 
be nonsuited, it is now, therefore, ordered and decreed by the court 
that the action be, and it hereby is dismissed and nonsuited, and the 
plaintiff is taxed with the costs." 
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J. IIenry LeRoy and J .  H. IIal l  for  plaintiff. 
J. Kenyon Wilson for defendant. 

PER CCRIAM. From a careful review of the evidence on the whole 
record, we do not think that  the plaintiff has offered suj3cient evidence 
to be submitted to a jury. The judgment of the court helow is 

Affirmed. 

AIRS. R. A. H A I L  r. WILLIE G. BOTKIS .4sn .J. 77'. EIOTETTE. 

(Filed 12 October. 1038.) 

APPEAL by defendant J. W. Boyette from Harr is ,  J., and a jury, a t  
February-March Term, 1938, of JOHNSTON. Reversed. 

The court charged the jury as follows: '(Gentlemen 3f tlie jury, in 
the case which we have just tried I charge you this:  That  if you believe 
all the evidence and find the facts to be as testified to by all the witnesses 
you mill answer the issue 'Yes.' The issue i s :  'Is the plaintiff, Mrs. 
R. A. Hall, the holder as collateral security of the note and mortgage 
described in the pleadings?' I charge you if you believe ,111 the evidence 
and find the facts to be as testified to by all the witnesses you will answer 
the issue 'Yes.' Take the case, and say how you find ~t." To which 
the defendant J. W. Boyette excepted, assijped error aqd appealed to 
the Supreme Court. 

The issue submitted to the jury and their answer thereto is as follows : 
'(1st. I s  the plaintiff, Mrs. R .  A. Hall, the holder as collateral security 
of the note and mortgage described in the pleadings? Answer: 'Yes.' " 

The court below rendered judgment on the verdict. 

Abell & Shepard for  plaintiff. 
Parker  & Lee for  defendant J. W .  Boyette. 

PER CURIAM. This action was here before-Hall 2,. Boykin, 211 
X. C., 391. From a review of the evidence in the court tlelow, we think 
there was sufficient competent evidence on the part  of the defendant 
J. TIT. Boyette to be submitted to the jury on the issue. 

The judgment of tlie court below is 
Reversed. 
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STATE r. TED TERRELL. 

(Filed 19 October, 1938.) 

Appeal and Error 8 38- 
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendant from H'illiarns, J., a t  May Term, 1938, of 
WARREN. Affirmed. 

This is a criminal action in which the defendant was tried under a 
bill of indictment charging him with the murder of one Andrew Knight. 
The defendant was first tried a t  the May Term, 1937, of Warren, and 
was convicted of murder in the second degree. On appeal to this Court 
a new trial was ordered. 8. v. TerrelZ, 212 N. C., 145. When the 
cause again came on for trial in the court below the defendant was again 
convicted of murder in the second degree. From judgment pronounced 
thereon the defendant appealed. 

Attorney-General iMcMullan and Assistant Attorneys-General Rruton 
and Weftach for the State. 

Banzet & Banzet, John Kerr, Jr., and Yarborough & 17arborough for 
defendant, appellant. 

PER CLTRIAM. The Court being evenly divided in opinion, Schenck, 
J., not sitting, as to whether harmful error was committed in  the trial 
of the defendant, the judgment of the Superior Court is affirmed and 
stands as the decision of this action without becoming a precedent. 

Affirmed. 

STATE v. FELTON BASS Ann MARVIN BASS ( C ~ I Y ~ O L I D A T E D )  

(Piled 19 October, 1938.) 

APPEAL by defendants from Hamilton, Special Judge, at  March, 1938, 
Term of HARXETT. 

Criminal prosecution on indictment charging perjury. 
The defendants are charged with falsely testifying as witnesses under 

oath in the trial of civil action in the Superior Court of Harnett  County, 
wherein the Dunn Electric Company was plaintiff and Ammie Jones 
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was defendant, in wl~icli action plaintiff was sceking to recover damages 
for alleged breach of contract for the purchase of a Delco lighting plant. 

The State offers testimony of , h m i e  Jones and ot lers tending to 
show that  a t  thc trial of the civil action a t  May Term, 1937, the defend- 
ants herein falscly test if id undel. oath in substance that, oil 5 October, 
1928, they, a, erliployecs of the Dunn Electric Companr, built the con- 
crete \base for the lighting plant and wired the housc and store of the 
defendant, when in fact the concrrte base was built and the wiring was 
donr. by Jack Barnes when he installed a Fairbanks plant which Ammie 
Jones had purchased after he declined to take the Delco plant. The 
cost of building the concrete haw and the miring were set up  as elements 
of damage. Defendants did not testify. 

Verdict : Guilty, with recornmeridation of mercy. 
Jndgnient:  Two years confinement in the State's Prison. 

Attorney-Oenernl  , l fcXul lan nnd , lssistnnf d f f o r n e ? j s - ( 7 e n ~ r t r l  l i r u f o n  
and W e t f t r c h  for fht> S f o t e .  

I2. L. Godwin for d ( ~ f e n d a n f s ,  o p p c l l n n f s .  

PER CURIAJI. The evidence appearing in the record on this appeal 
presents a qurstion of fact for the jury. After careful consideration, 
we are unable to find error in the trial, and the judgmeni must stand. 

N o  f'rror. 

ELLIS GO1,DSTEIS v. 1,OCIS BAER A U I )  WIFE. SADIE BAER 

(Filed 19 October. 1038.) 

APPF'AI, by plaintiff from ( ' ou 'prr ,  Spec ia l  Judge ,  at  Aipri l  Term, 1938, 
of HARNETT. Alffirmed. 

This is a ciril artion instituted by the plaintiff to compel a partner- 
ship accounting arid to liquidate partnership assets. Sadie Bacr is only 
a nominal party dcfe~idant. The cause was referred to tJrlff D. Johnson, 
J r . ,  rcferce, who t i d y  reported his findings of fact and conclusiorls of 
l a .  The plaintiff entered numerous rsceptions to the roport and duly 
tendcred issues arising thereon and demanded a jury trial. 

The plaintiff. dcfcndant Louis Raer and one Warren in  1925 acquired 
a large tract of land in Harnett  County for speculation and resale. &ls 
all of the land was not sold a large par t  of it was farmec for a number 
of p a r s .  'I'here were tlectls i u f r ~ r  ptrrfcs and mortgages given to third 
parties to srcnrc money which it is not here necewary to recite. On 
10 May, 1927, the plaintiff and his wife executed and del~rered  to Solly 
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Isaacs a deed with full covenants of warranty, conveying the interest 
of the plaintiff in said land to said Isaacs. Thereafter, Tract NO. 7 ,  
which had been sold, was conveyed to the defendant and Mamie I. Gold- 
stein, wife of the plaintiff. This tract was later conveyed to Louis Baer 
in a partitioning proceedings instituted by him against Mamie I. Gold- 
stein. The Warren interest in said lands was conveyed to the defendant 
and Mamie I. Goldstein on 18 July ,  1928. On 18 January,  1929, 
Louis Baer, Sollp Isaacs and Namie  I. Goldstein executed a lease to said 
lands to N. N. Johnson. The names of Solly Isaacs and Namie I. 
Goldstein were signed to said lease by the plaintiff as agent. ,111 of said 
lands except Tract S o .  7 acquired by the defendant in the proceedings 
for partition were foreclosed by the trustee in one of the deeds of trust 
and were con~eyed on 14 March, 1931, to the defendant. Thereafter 
neither plaintiff nor his wife participated in any manner in the control 
or management of said property. 

On the trial of this cause, the plaintiff, admitting that  his deed to 
Solly Isaacs was knowingly executed in the form of a deed, undertook 
to show that  there was an understanding between him and Isaacs that 
said deed should be held as security for amounts due Isaacs. 

This action v a s  instituted 23 May, 1935. 
At  the conclusion of all the evidence the court below, on renewal of 

the defendant's motion to nonsuit, entered judgment dismissing the 
action as of i n ~ o l u n t a r y  nonsuit. The plaintiff excrpted and appealed. 

R. L. C;odwin a n d  J .  F a i s o n  Thornso?[  for p la in t i f f ,  a p p e l l n n f .  
J .  R. Y o u n g ,  J .  -1. N c L e o d ,  trnd R o b e r t  11. I l y e  for  d e f e n d a n t s ,  

appellees.  

PER C ~ R I B M .  The uncontradicted testimony discloses that a t  the 
time of the institution of this action plaintiff had no interest in the 
lands and alleged partnership properties which are  the subject matter 
of this suit. I Ie  had conveyed the same to his brother-in-law, Solly 
Isaacs, and had thereafter recognized and ratified the title of the grantee 
by signing a lease to the property in the name of the grantee. H e  can- 
not collaterallg attach said deed in this action. S o r  can he reform the 
same in a cause in which neither his wife nor the grantee is a party. 

Even if the plaintiff be permitted to show title to the property in 
direct conflict with his own deed, he has waited more than four years 
since the partnership property was sold under foreclosure before bring- 
ing this action and he has offered no evidence which mould repel the 
running of the statute of limitations. 

We concur in the view of the court below that  upon all the evidence 
the plaintiff has failed to establish a cause of action. 

Affirmed. 
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BESSIE DUNLAP BLALOCK A X D  ETHEL DTJSIAP BEXJETT, EXECCTORS 
OF MARK SQUIRES, DECEASED. C .  W. G. WHISXAXT. 

(Filed 2 Xorember. 1938.) 

APEWAI, by plaintiff N a r k  Squires from Xoussecru, J.,  at  May Term, 
1938, of C A L D ~ E L L .  Affirmed. 

The plaintiff in this case entered a suit against the d(.fendant for the 
recorery of $1,000, alleged to be due for legal services rendered the 
defendant. 

The record discloses that  the plaintiff was a practicing attorney a t  
lam, but, because of the fact that  he had not been actively engaged in  
practice for some time, called on another attorney of his town and 
consulted with him with regard to the regularity and silfficiency of the 
papers drawn by plaintiff. Inasmuch as plaintiff did ~ ~ o t  desire to file 
conlplaint with summons, the usual request for extension of time to file 
complaint was made and signed by the attorney who had been called 
in, in tlie name of his firm. N o  compensation was paid for this service, 
and while the plaintiff was under the impression that  tlle attorney was 
formally employed and would receive compensation out of recovery, the 
latter felt that  he was signing the application for extersion of time to 
file t l i ~  pleading pro formn.  Subsequently, having ascertained that the 
head of his firm was related to the defendant in the (.asp, and,  upon 
request of such partner that he withdraw from the case, he served notice 
upon the plaintiff and was, by order of the court, so permitted to with- 
draw. Subsequently, a petition for extension of time to file answer 
was filed and signed in the name of the legal firm to which tlic with- 
drawing attorney belonged. 

Meantime, the plaintiff served notice that  he would a1)ply for a judg- 
ment by default, which he subsequently did, basing his right to the 
judgment on the fact that the tinic to file answer had expired and that  
the application for an cstcnsion of time on which the cbourt acted was 
void on the ground that  the attorneys could not, as a matter of legal 
ethics and as a matter of law, represent the defendant, besause of former 
relation to the plaintiff as attorneys in the case. 

The clerk of tlie court refused to sign the default judgment tendered 
by the plaintiff and upon a n  appeal to tlic Superior Court Judge Bous- 
seau found facts exonerating the attorneys in tlle case from any viola- 
tion of legal ethics or propriety, sustained the ruling of the clerk, and 
again denied the motion of plaintiff for judgment by (default. From 
this judgment, plaintiff appealed. 
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Pending the appeal, the plaintiff died, and in the Supreme Court, 
upon suggestion of his death, Bessie Dunlap Blalock and Ethel Dunlap 
Bennett, executors of the will of deceased plaintiff, were substituted in  
his stead as plaintiffs in the cause. 

L. H. Wall for  plaintiffs, appellants. 
L. ,If. dbernefhy and Pritchett, Strickland & Farthing for  def~ndunt ,  

appellee. 

PER C u ~ r a a r .  Upon a careful examination of all the record, the 
Court is of the opinion that  the motion of plaintiff mas properly refused, 
and the judgment is 

Affirmed. 

H. S. MORROW, ADMINISTRATOR OF ESTATE OF R. C. JlORROIT, v. STATE 
HIGHWAY AND PUBLIC WORKS COJIMISSIOS, EMPLOYER, SELF- 
I N S ~ R E R .  

(Filed 2 Korember, 1938.) 

APPEAL by plaintiff from Warlick, J., a t  J anua ry  Term, 1938, of 
IREDELL. Affirmed. 

Proceeding for conlpensation under the Xorth Carolina Workmen's 
Compensation Act. , 

The Industrial Conlmission found that  plaintiff's intestate was em- 
ployed by the State Highway and Public Works Commission in painting 
a bridge oyer Cata~vba River. While so engaged deceased dropped his 
paint brush into the water. Something was said about going into the 
water to recover the brush, and the foreman told the deceased not to do 
so. I n  1-iolation of this instruction deceased pulled off his clothing, 
went into the river for the purpose of recovering the paint brush, and 
was drowned. The Industrial Commission found that  the deceajed had 
left the usual scope of his employment and was doing something con- 
trary to the command of his foreman and superior, and concluded that 
the death of deceased did not arise out of the employment and denied 
compensation. 

Upon appeal to the Superior Court the findings of fact and conclu- 
sions of law of the Industrial Commission were adopted and confirmed. 
and plaintiff appealed to the Supreme Court. 

Raymer & Raymer for  plaintif. 
Chas. Ross for  defendant. 
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R ' R I A  There was e~ idence  to support the filldings of fact by 
thc. lntlustrial Commission, ant1 the conclusion of the C ominission that  
the injury did not arise out of the employment was upheld by the S u p -  
rior ('ourt. 111 this we concur. 'The judgment helow i~ 

-1Ermed. 

MRS. MARGAILET 11'. WRIGIIT V. FOREST HILL CClUSCIL NO. 49, 
JUSIOIt  OI<I)F,It O F  I 'S ITED A3IERICSK MECHAXICS : BVFOItT) 
C'I~ASFILL, J. A. s rmsm.  S. C. CASS. - 4 ~ 1 1  T. F. WHITTISGTOS. 

,IFPEAL of df ' fci ldant~ from Il'ctrlicl;, ,J.. at June  'Term, 1938, of 
~ ' A I ~ A R R ~ S .  AAirmed. 

The plaintiff, Mrs. Margaret TY. Wright, widow of J. 11. T r i g h t ,  
brought this action against Forest Hil l  Council KO. 49. Junior  Order of 
I-nited .Imerican Mccllanics, and codefendants, to recore]. $250.00 which 
she alleged was due her as a halance of the proceeds of an  insurance 
policy, and death benefits, on tlie life of her husband, 1v1 ich she further 
alleges was receiwd by all of the defentlants and wrongfully appropri- 
ated to other uses. The evidence tended to show that  the local ('ouncil 
received $1,000.00 on account of tlie death of Wright, xi-hicli was depos- 
ited in the trcasury of the Council, and $750.00 paid to Mrs. Wright. 

TVhcn the insurance checks of the National Council came to the local 
('ouncil. Ko. 49, the treasurer of that Council had to endorse them, and 
the councilor and recording secretary rerificd upon the checks that the 
person endorsing as treasurer was in  fact t r t ~ x r e r  of tlie Council. I n  
this instance thc check was endorsed by the defendant (.'as, treasurer, 
Simpson, rerording secretary, and Cranfill, councilor. ,Uter deposit, it  
became necessary for any withdrawal check to be drawn hy tlle record- 
ing secretary and signed by the councilor and presented to and paid by 
the treasurer, either in cash or by d r a ~ r i n g  a check on the funds of the 
local C'ouilcil. 

The funds received on account of the death of X r .  TYright ~i-ere 
commingled with the common funds of the loeal C'ouacil, i d  the balance 
of $250.00, which was not paid to Mrs. Wright. was paid to the Sat ional  
Council in order to kecp up the dues of thc local Council and keep it in 
good standing. 

The evidence tends to show that  none of the money was used by any 
of the Council's codefendants for his own benefit. 
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On the trial of the case a nonsuit was entered as to the defendant 
Whittington, and motion for judgment as of nonsuit overruled as to the 
other, defendants. The trial resulted in a verdict and judgment for the 
plaintiff for $250.00 and interest, and defendants appealed. 

H.  S.  W i l l i a m s  for plaint i f f ,  uppellee. 
Hartsel l  & Hartsel l  for defendants ,  appel lanfs .  

PER CURIAM. We have carefully examined the record and the excep- 
tions of the defendants and find no error. The judgment of the court 
below is therefore 

Affirmed. 

RUTH FOX ALLRED. ESEC~TRIS OF MILLARD H. ALLRED. DECEASED, V. 

HIGH POIST. RASDLEJIAS, ASHEBORO A S D  SOCTHERX Ii.iIL- 
IiOAU, AND THE SOUTHERN RAILWAY COMPANY. 

( Filed 2 Sovemher, 1938. ) 

APPEAL by defendants from Il'arlick, J., at  March Term, 1938, of 
RAXDOLPH. &4ffirmed. 

This is an  action for actionable negligence, for death of plaintiff's 
testate, brought by plaintiff against the defendants, alleging damage. 
The c o m ~ l a i n t  was dulv verified and filed at  the time summons was 
issued. and a covv thereof was served with the summons on each of the * "  

defendants. The defendants in apt  time, before answering or demur- 
ring, and before any extension of time to plead was granted, moved 
before the clerk of the Superior Court, upon due notice to the plaintiff, 
to strike from the complaint certain allegations thereof, specifically 
designated in its motion to strike, reduced to writing and filed in the 
cause in accordance with the statute. 

The clerk of the Superior Court, upon the hearing before him, denied 
said motion and refused the defendants anv mart of the relief demanded. " .  
The defendants, in apt time and upon due notice to the plaintiff, ap- 
pealed to the judge of the Superior Court from the judgment of the 
clerk. 

Cpon such hearing his Honor, Wilson Warlick, Judge, granted a part 
and denied a part  of the relief by said motion demanded, and entered 
the order as appears in the record. To the entry of said order the de- 
fendants excepted, assigned error and appealed to the Supreme Court. 
This constitutes the defendants' only exception and assignment of error. 

Moser & Miller  and J .  A. Spence  for plaintif f .  
W .  T .  J o y n e r  and H.  &I. Robins for defendants .  
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PER  CURIA^ The court below, upon defendants' motion to strike 
certain allegations from the complaint, granted a part and denied a part 
of the relief demanded by said motion, Code 1935, sec. 537. We have 
heard the able arguments of the attorneys for the litigants, read the 
record and briefs, but see no error in the order of the court below. 

Affirmed. 

EJIJIA HENSON EDWARDS axn JAMES EVERETT HES830N r. ERSDST 
B. WT'IIITEHEAD ASD ELSIE WIIITEI-IEAD, HIS WIFE. 

(Filed 9 Sorember, 1035.) 

,\PPEAL by defendants from I~ 'adich. ,  J . ,  at  March Term, 1938, of 
RANDOLPH. N O  error. 

Action to recover damages for trespass on land. Upon issues sub- 
mitted, the jury rendered the following verdict : 

"1. ,Are the plaintiffs the owners in fee and entitled to the immediate 
possession of the lands embraced within the lines of lied -1, Red B, 
Red C, Red D, and back along the Cheraw Road to Red A, as indicated 
on the map of the court survey in this case? Ans.: 'Yes.' 

"2. Have the defendants unlawfully and willfully trespassed thereon 
by cutting and removing timber and trees and doing injury to the grow- 
ing crop? ilns. : 'Yes.' 

"3. What damages, if any, have the plaintiffs sustained by reason of 
such trespass 2 Ans. : '$65.00.) " 

From judgment on the verdict, defendants appealed. 

J .  V .  W i l s o n  and  H. JI. R o b i n s  for p l a i n t i f s .  
J .  G. Prece t t c  for de fendan f s .  

PER CURIAM. There was sufficient evidence to warrant subniission 
of the case to the jury upon all thc issues raised by the pleadings. Ap- 
pellants' assignments of error based upon exceptions to the charge to 
the jury cannot be sustained. They principally relate to statements of 
contentions not called to the court's attention at  the time (8.  v. I I e ~ n d o n ,  
211 N .  C., 123, 189 S. E., 173). The exception to the ruling of the 
court in permitting certain witnesses to be sworn and tendered is with- 
out merit. This was a matter within the discretion of the trial judge. 
Issues of fact have been determined by the jury adversely to the defend- 
ants, and in the trial we find 

No  error. 
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MASWELL POLANSKY v. T. 0. PANGLE ET AL. 

(Filed 9 November, 1938.) 

APPEAL by movant, Maxwell Polansky, from Johns ton ,  J., at August 
Term, 1938, of BUNCOMBE. 

Motion in receivership cause to abate purchase price of stock of goods 
for shortage in inventory, or to rescind sale. 

Upon issues joined, the matter was tried before a jury at  the March 
Term, 1938, general county court, and resulted in abatement of pur- 
chase price according to the shortage in quantity of amount sold as 
per inventory. On appeal to the Superior Court it was held that mov- 
ant was not entitled to judgment for rescission, but the cause was re- 
manded for error in computation. This error was corrected at  the 
August Term of the general county court, and the movant again ap- 
pealed, alleging error in computation and in the refusal to set aside the 
sale and to enter judgment of rescission. 

The Superior Court overruled the first exception and held that the 
second was res judicata. 

From this ruling, movant appeals, assigning errors. 

W e a v e r  Le. i l l i l ler for m o v a n t ,  appellant.  
L ipscomb & Lipscomb and  Lee  & Lee  for respondent ,  appellee. 

PER CURIAM. The matter has been heard twice in the general county 
court and as many times in the Superior Court. No reversible error 
has been made to appear. 

Affirmed. 

HENRY SAWYER, A D ~ I I S I S T R A T ~ R  OF J. L. SAWYER, A N D  CORA SAWYER, 
v. T. L. COX. 

(Filed 9 November, 1938.) 

Appeal and Error 8 3% 
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the Superior Court will be affirmed without 
becoming a precedent. 

APPEAL by defendant from Bzwgwyn ,  Special  J u d g e ,  at May Special 
Term, 1938, of RANDOLPH. 

This was an action to recover damages for breach of contract for 
rental of a certain mill for grinding corn and other grains, and for 
amount due for board furnished. 
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From judgment that the plaintiff administrator recover nothing on the 
rental contract, and that  the f eme  plaintif? recover of the defendant 
$775.00 on account of board furnished, the defendant appealed, assigning 
errors. 

L. 7'. I i n m m o n d  and  J .  .-I. Spenca  for p l a i n f i f  Cora S a w y e r ,  appellee.  
J .  G .  P r e t ~ e t  t c  nnd  Iltruiel L. Bel l  for de f endan t ,  nppel iant .  

PER CI'RIAM. The Court being evenly divided in opinion, S t a c y ,  
('. J., not sitting, the judgment of the Superior Court is affirmed, as 
the disposition of this appeal, without becoming a prece~lent, in accord 
with the practice of the Court. Coll ins  1.. Ills. Co., 213 Y. C., 800. 

a\ffirnled. 

E. C. S.\IITII A s n  WIFE, JIAJIIE J. SJIITII. v. TURS;\GE-\T'ISSI.O\V COJI- 
P A S T ,  INC.,  Now J. E. \TINSIAO\V COJIPAST, ISC.  

(Filed 9 S o ~ c ~ n b e r .  19:H.) 

A \ ~ ~ ~ : ~ i ~  by plaintiff from Grtrdy,  J., at  February Special Term, 1938, 
of PITT. Affirmed. 

The court below rendered the following judgment : 
"This cause coming on to be heard before his Honor, H m r y  A. Grady, 

Judge Presiding, and a jury. a t  the February Term, 1938, a Special 
Term of P i t t  Superior Court, and being heartl, and a t  the close of plain- 
tiffs' testimony the defendant having moved for a judgment of nonsuit 
and to hare  the court to declare upon plaintiffs7 evidence that  defendant's 
mortgage is the first valid subsisting lien upon the prop2rty in contro- 
versy, paramount to any rights or claims of the plaintiffs. 

'LL\nd it appearing to the court from the evidence introduced by the 
plaintiifs that  a t  the time of tlic execution of the mortgage from Mary 
Paramore was seized in fee of the land in controrersy and that her title 
was paramount to the trust deed from W. B. Paraniore to A. W. Bailey, 
trustee, and that  the lien of defendant's mortgage is paramount to any 
claim or interest of the plaintiffs, as appears from the record. 

"It is now, therefore, considered, ordered, adjudged and decreed upon 
motion of Messrs. J .  L. Evans and Albion Dunn, attorneys for the de- 
fendant, that  defendant's mortgage, described in the pleadings be and 
the same is hereby declared to be valid and subsisting and a lien upon 
the land in controversy paramouilt to any claim, right or title of the 
plaintiffs; and i t  is further considered, ordered and adjudged that  $sin- 
tiffs take nothing by their action, that same be dismissed and that  the 
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restraining order heretofore issued herein be racated and dissolved, and 
that the defendant recover of the plaintiffs and F. A. Elks, surety on 
the prosecution bond filed herein, the costs of the action to be taxed by 
the clerk. Henry A. Grady, Judge Presiding." 

The plaintiffs' exceptions and assignments of error are  as follows: 
"1. Plaintiffs contend that  his Honor erred in allowing the defend- 

ant's motion for nonsuit, for that there mas evidence sufficient to be 
submitted to the jury on the issues raised by the pleadings, and for that 
the Supreme Court expressly held when this case was previously before 
it (Smi th  ?;. Turnage-Winslow C'o., Fall  Term, 1937), that the case 
should be tried by a jury. 

"2 .  For  that  there was no foundation or justification for his Honor's 
finding and judgment that  'defendant's mortgage is valid and subsisting 
and a lien upon the land in controversy, paramount to any claim, right 
or title of the plaintiffs.' " 

Dink James for plaintiffs. 
J .  L. Ecans and Albion Dunn for defendant. 

PER Cca~a~a.  At  the close of plaintiffs' evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit. C. S., 
567.  The court below granted the motion and in this we can see no 
error. 

The case was before this Court a t  Fall  Term, 1937, Smith v. Turnage- 
Winslow Co., 212 N .  C., 310. Connor, J., for a unanimous Court, 
wrote the law applicable to the facts. I n  that case the facts are fully 
set forth and there is no need to repeat them, except to say on the 
present record there are no issues to be submitted to a jury. We see 
no error in the court below declaring defendant's mortgage paramount 
to plaintiffs' title. 

The judgment of the court below is 
Affirmed. 

EARL McRAE SMITH v. PiEW AMSTERDAM CASUALTY COMPANY. 

(Filed 23 November, 1938.') 

APPEAL by plaintiff from Olive,  Special Judge, a t  May Civil Term, 
1938, of WAKE. Affirmed. 

This is a civil action on an  accident insurance policy issued by defend- 
ant  to plaintiff on 2 October, 1937, upon the payment to defendant by 
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plaintiff of the first annual premium of $25.00, which, i t  is admitted, 
was actually paid, said policy being KO.  C'A-88129. Plaintiff alleged 
that on 30 October, 1937, while said policy was in force and effect, he 
suffered an  automobile accident, which resulted in  the complete loss of 
his left eye, necessitating the amputation thereof. I t  is admitted by 
defendant that if plaintiff is entitled to recover any sum of money of 
defendant, he is entitled to recorer the sum of $1,687.50 under the terms 
of said policy for the loss of his eye, for surgical attention, for hospital 
and nurse expenses, and for continuous disability. 

Defendant admits the issuance and delirery of the policy and pay- 
ment of the required premium, but denies liability for that plaintiff 
made false answers to material questions contained in  the application 
for the policy sued on. Defendant, therefore, tenders into court the 
amount of the premium paid by plaintiff, with interest, and prays that 
plaintiff recover nothing by the action and that  the policy be surren- 
dered and canceled. From judgment of nonsuit a t  the close of all the 
evidence, plaintiff appealed. 

Bunn & Arendel l  for plaintif f .  
T h o m a s  Creekmore  and J .  M .  B r o u g h f o n  for d e f c n d a ~ ~ t .  

PER CURI-IM. We think on the whole record that  there were several 
false answers to material questions in the application for insurance 
("Combination Accident Policy") made by plaintiff. There was no 
dispute on the record as to the falsity of thme answers ;and as a matter 
of law we think they were material. On account of ihe language in 
the application, we do not think that  there has been any waiver by 
defendant as to its right to refuse payment on account of the false 
answers to the material questions contained in the application for the 
policy sued on. 

On this record we think the nonsuit was proper. 'We see no new 
or nova1 proposition of law. The judgment in the court below is 

Affirmed. 

WILLIAM H. LECHLER v. PRECISION GEAR & MACHINE COMPANY. 

(Filed 23 November, 1938.) 

APPEAL by defendant from Olive ,  Special  J u d g e ,  a t  February Special 
Term, 1938, of MECKLENBURQ. 

Civil action to recover damages for breach of contract of employment. 
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Upon denial of liability and issues joined, there was a verdict and 
judgment for the plaintiff, from which the defendant appeals, assigning 
errors. 

Henry L. Strickland for plaintiff, appellee. 
William Winter and J .  F. Plowers for defendant, appellant. 

PER CURIAM. On controverted issues of fact, the jury has responded 
in faror of the plaintiff. A careful perusal of the record leaves us with 
the impression that the case has been tried in substantial cohformity to 
the pertinent decisions on the subject and agreeably to the principles of 
law applicable. We have discovered no ruling or action on the part of 
the trial court which we apprehend should be held for reversible error. 
The exceptions to the charge are not sustained. The verdict and judg- 
ment will be upheld. 

No error. 

S T A T E  v. MARY DAVIS. 

(Filed 14 December, 1938.) 

APPEAL by defendant from Pless, J., at April Term, 1938, of GUIL- 
FORD. Affirmed. 

Attorney-General NcMullan and Assisfant Attorneys-General Brufon 
and Wetfach for the State. 

Gold, McAnally & Gold for defendanf. 

PER CURIAM. The defendant was convicted in the municipal court 
of the city of High Point of operating a lottery, 1 September, 1937, and 
the following judgment entered : 

"Judgment: Be confined in the county jail for six months to be 
assigned to work in the workhouse, execution to issue at  any time within 
three years and pay jury costs.'' 

On 26 February, 1938, the sentence was ordered into effect by the 
judge of the municipal court and defendant put in custody to begin 
service of sentence. Upon appeal to the Superior Court, it was held that 
defendant's imprisonment was valid and legal, and thereupon defendant 
appealed to the Supreme Court. 

The ruling of the court below is upheld under authority of S. v. 
Vickers, 184 K. C., 676, 114 S. E., 168; 8. v. McAfee, 189 N.  C., 322, 
127 S. E., 208; and S. v. Schlichter, 194 N .  C., 277, 139 S. E., 448. 

Judgment affirmed. 



814 I N  T H E  SUPREME COURT. [214 

STATE r. R. T. I3IIYhSrl'. 

(Filed 4 January,  1939.) 

APPEAL by defendant from Sink, J., at  Ju ly  Term, 1938, of FORSYTII. 
N o  error. 

Criminal action in which defendant was tried under a bill of indict- 
ment charging him with the murder of one Glen11 Riggs 

About niidnight Saturday, 14 May, 1937, defendant and deceased were 
a t  a filling station near Winston-Salem. Several others were present 
a t  the time. The defendant had been drinking. The? deceased sug- 
gested that the defendant chip in some money to buy a pint of whiskey. 
The d(.fendant accused Riggs of trying to sponge off the crowd. There- 
upon, words were exchanged, each man cursing the other. The defend- 
ant  had his knife out ;  called deceased a foul name; appeared to be 
angry, and told deceased if lie would come on the outside he would cut 
him up in little pieces. The proprietor of the station told them if they 
were going to fight they would have to get outside. H e  (,pelled tlie door 
and told them to get out. The defendant went out first and the deceased 
went behind him. TVhen the defendant got out and the deceased came 
by the door he opened his knife and jumped on Bryant's back and 
apparently cut him about his throat. Thereafter there was considerable 
scuffling betwcen the two, during which the tlefendant  st^ bbed or cut the 
deceasd beneath the right armpit. The deceased bled profusely and 
died from loss of blood and internal hemorrhage. 

On the same night prior to tlie killing Bryant had heen seen under 
the influence of liquor a t  other places and heard to remark:  "If any- 
body crosses my path I will cut his damn head off.)' At the time lie 
had his knife open and said he had been whetting it. Ai; another filling 
station after the attendant had refused to sell the defendant gas on 
credit the defendant, with his knife in his hand, seized the attendant by 
his clothes and said if he did not put the gas in the tank he would cut 
every damn button off his coat. 

There was a verdict of "Guilty of manslaughter." I?rom judgment 
pronounced thereon the defendant appealed. 

. i t forney-General X c M u l l a n  and Assistant Attorneys-~Teneral B r u t o n  
and W e t t a c h  for fhe  State .  

Fred S .  H u f c h i n s  and fl. Bryce Parker  for defendant ,  appellant.  

PER CURIAM. The defendant relied upon the plea of self-defense and 
offered much evidence in support thereof, the substance of which is re- 
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cited in the opinion of this Court on the former appeal of this cause. 
S. r ,  Brycluf, 213 S. C., 752.  Likewise, testimony relied upon by the 
State not here given is also there detailed a t  some length. The tlefend- 
ant  has been twice tried by a jury of his peers. Each time the jury has 
weighed his conduct and determined the credibility of the testimony 
relied upon by him to establish self-defense. I n  each case the jury has 
rejected the tlefendant's theory of the occurrence and has found him 
guilty of an unlawful killing. We fail to find in the exceptive assign- 
nlents of error sufficient cause for awarding the defendant a third trial. 

S o  error. 

,~PPE: .~L by defendant from I ' h o v ~ y a o n ,  J., at  X a y  Term, 1'338, of 
AL.~JIAS~E. .  S o  error. 

These were civil actions brought by Nrs.  Cora Trollinger r i  t r l . ,  and 
Mrs. Alice 31. Moore, against the city of Burlington, which actiom were 
consolidated for trial by consent. They were instituted for the recovery 
of damages sustained by reason of tlie closing of P a r k  Avenue, alleged 
to be a street in the city of Burlington, by the construction of an under- 
pass under the tracks of the Xor th  Carolina Railroad, which lowered the 
grade of Church Street so as to make Pa rk  Avenue unnsuable. Plain- 
tiffs allege that they own valuable property on Pa rk  Avenue, to the use 
of which this street was necessary; that  the closing of the street in the 
manner aforesaid has deprived them of its use and has greatly tlimin- 
ished the value of the property. 

The defendant denied that  P a r k  A ~ e n u e  had ever been or mas a t  the 
time a public street of the city, and also denied the other material alle- 
gations of the complaint. 

There mas evidence on behalf of the plaintiffs to the effect that Pa rk  
Avenue was a dirt street which had been regularly scraped and kept in 
repair by the city ever since the town of Burlington was known as 
"Company Shops,'' and for a long period before that  time. 

W. S. Shelton, a witness for the plaintiffs, testified that  prior to the 
closing of South Pa rk  Avenue, in connection with the Church Street 
underpass, i t  had been opened as a public street for fifty years. 
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G. M. Brooks testified that  he had been living in Elurlington about 
forty years and knew P a r k  Avenue in  front  of the Trollinger and Moore 
properties from Hoke Street and Church Street;  that  while working 
for the town about twenty-five or thir ty years ago he had occasion to 
break u p  tha t  street with a road machine, when they had teams to  pull 
the scrapers and did not have tractors. Witness did not remember over 
what peEiod of years he worked i t  for the town, but knew that  he worked 
a side ditch next to the Moore and Trollinger properties and dug a ditch 
on the north side next to the railroad; that he worked this street, as well 
as the other dirt streets of the city, and had worked this street about the 
same as he did on other streets. 

S. A. Steele testified that  the city of Burlington had been working 
that part  of South P a r k  Avenue and had worked i t  for twenty or thirty 
years, keeping it in passable condition. 

J. H. Freeland testified that  he had been living in Burlington for 
about thir ty years and was mayor of the city in 1911, 1912, and 1913; 
that he had known the road from Church Street to Hoke Street for  
about thirty-six years, and that  the general public had been using i t  for 
that length of t ime; that during the time he was mayor the street was 
worked occasionally with a one-horse wagon, coal and cinders given to 
the town by the railroad being used to fill u p  the holes. Witness 
thought i t  got as much attention as any of the other streets of the city. 
The witness testified as to the Standard Oil Company oil tank, and as 
to a three-way contract, to which the city was a party, giving the Stand- 
ard Oil Company permission to put  a tank on the railroad right of way, 
between Mrs. Trollinger's land and the railroad. The privilege was 
obtained from the city on the recommendation of the Street Committee. 

There was further evidence as to the value of the property before and 
after Park  Avenue was closed, or  partially closed, by the underpass. 

The defendant offered testimony with regard to the value of the prop- 
ties, and some further testimony with regard to the use of the area 
known as "Park Avenue" by the town of Burlington. 

I n  this connection, Ea r l  B. Horner testified that  he had been mayor 
of Burlington for nineteen years; that  he was familiar with the prop- 
erty line of the North Carolina Railroad right of way between Church 
Street and Hoke Street; that  the city had tried to pave it a t  one time 
but the Nor th  Carolina Railroad Company denied the right of the city 
to improve the property, and stated that  if the city laid a street along 
there they would tear it u p  if they wanted to lay tracks. As a result of 
the controversy the city did not endeavor to improve i t  in any way;  
that the city thought a t  one time i t  owned the property immediately 
adjoining Mrs. Moore's and Mrs. Trollinger's property for street pur- 
poses, but the North Carolina Railroad Company "convinced us we did 
not." 
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Exceptions were noted to the instructions to the jury and to the ad- 
mission and rejection of evidence. A t  the conclusion of the plaintiffs' 
evidence, and again a t  the conclusion of all the evidence, defendant 
moved for  judgment as of nonsuit, which was overruled. The jury 
answered the issues submitted to it in favor of the plaintiffs, and judg- 
ment in favor of the plaintiffs and against the defendant was rendered 
thereupon. From this the defendant appealed. 

A l l e n  Le. X a d r y  and Brooks ,  XcLenc lon  & Holderness  for plaintif fs,  
appellees. 

Cooper ,  Curlee  CE Sanders  for defendant ,  appellant.  

PER CURISM. Upon a thorough examination of the exceptions in the 
record, the Court is of the opinion that  they disclose no reversible error. 
Since no new principles of law are involved in the case, an  extended 
opinion seems to be unnecessary. We find 

N o  error. 

L E W I S  SEGERS r. GATE CITY L I F E  I S S U R A S C E  COMPANY. 

(Filed 4 January, 1939.) 

APPEAL by the defendant from H i l l ,  Special J u d g e ,  at  April Term, 
1938, of FORSPTH. NO error. 

Action by the plaintiff beneficiary under policy of insurance upon the 
life of Willis Horton, deceased, in the sum of $240.00. 

Upon issues submitted the jury returned the following verdict: 
"1. Did the alleged insured, Willis Horton, apply for and obtain the 

issuance and delivery from the defendant Gate City Life Insurance 
Company of the policy sued on in this action, as alleged ? Ans. : 'Yes.' 

"2. I f  so, was said policy in full force and effect on the date of the 
death of said F i l l i s  Horton, as alleged? Ans. : 'Yes.' 

"3. What amount, if any, is the defendant indebted to the plaintiff? 
Ans. : '$240.00, with interest a t  six per cent.' " 

From judgment on the verdict defendant appealed. 

H o y l e  C. R i p p l e  for plaint i f f ,  appellee. 
R a t c l i f ,  H u d s o n  & Ferrell  and  Spru i l l  T h o r n t o n  for de fendan t ,  

appel lant .  

PER CURIAM. There was sufficient evidence to warrant the submis- 
sion of the issues to the jury and the defendant's motion for judgment 
of nonsuit was properly overruled. 
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The defendant noted several exceptions to the judge'j charge to the 
jury, but upon examination of these we find them without substantial 
merit. I n  the trial we find no material or prejudicial error sufficient to 
warrant  the award of a new trial. 

N o  error. 

GRAIIAJI H A R D E N  ET AI,. V. 11. J .  STOCKAItD, SIIKRIFF. ET AI.. 

(Filed 4 January, 1030.) 

APPEAL by plaintiffs from T h o m p s o n ,  J., at  June  'Terni, 1938, of 
I ~ L A I M A K C E .  

Civil action to restrain sale under execution. 
From judgment dissolving the temporary restraining order and dis- 

missing the action, the plaintiffs appeal, assigning error::. 

J o h n  J .  Iiendcrson for plainf i f ls ,  appellants. 
1Iuger S .  K i n g  for defendants  Stockard and F c r f i l i t e r  IT'orks, ap-  

pellees. 

PER CTRIAM. The basis of the judgment is that  the rights of all the 
parties, judgment creditor, mortgagees, and debtors, are t3  be determined 
according to what appears upon the public rwords of Alamance County. 
I n  this, there is  no error. Armstrong  z.. Price,  203 X. C., 833, 167 
S. E., i 7 ;  B a n k  I* .  Sauls ,  183 C., 165, 110 S. E. ,  8ti5; Callahan v. 
Flack,  205 K. C., 105, 170 S. E., 125. 

Bffirmed. 

B E L L  S H O E  STORES.  I S C . .  v. METROPOLITAN L I F E  ISSLTRASPE 
COhI PAST. 

(Piled 4 Jnnnnry. 1039.) 

. ~ P P E A L  by defendant from Phil l ips ,  J., at  August 'Term, 1938, of 
GITILFORD. 

Civil action by lessee to recover of lessor for damage to stock of 
goods "due to the negligence of the lessor" . . . or to "the failure 
on the part of the lessor to keep the roof and other parts of the building 
in proper repair," as provided in written lease. 
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Upon denial of liability and issues joined, there was a verdict and 
judgment for the plaintiff, from which the defendant appeals, assigning 
errors. 

Fraz ier  CG Fraz ier  for p l a i n t i f ,  appellee.  
Brooks ,  M e L e n d o n  (e. Holderness  for de fendan t ,  appel lant .  

PER CTTRIAM. The action is one arising out of a written lease and 
a dispute between the parties as to the exact cause of the damage to 
plaintiff's stock of goods following a heavy rain on the night of 19 June,  
1936. The jury has resolved the disputed matters of fact in favor of 
the plaintiff. We have discovered no ruling or action on the part of 
the trial court which we apprehend should be held for reversible error. 
The evidence was sufficient to carry the case to the jury. The verdict 
and judgment will be upheld. 

N o  error. 

J. J. CARROLL. TRADING AS MEBASIC STORE COJIPASY, I-. \VIIALIhJI 
A L S T O S  A K D  P. 13. D I I I L ~ I R U .  

(Filed 1 February. 1939.) 

APPEAL by plaintiff from T h o m p s o n ,  J.,  and a jury, a t  June  Civil 
Term, 1938, of ORASGE. Erro r  and remanded. 

This is an action brought by plaintiff against defendants William 
hlston and P. B. Dillard. The plaintiff alleges: "That the defendant 
P. B. Dillard is now in the possession of the mules described in the 
mortgages of this plaintiff and on information and belief this plaintiff 
alleges that  any claim which the said P. B. Dillard has on said mules 
is inferior to the claim of this plaintiff. And that  the said defendant 
P. 13. Dillard has given bond and under said bond still retains the 
possession of both mules." 

The prayer of complaint is :  "That he have and recoyer of the de- 
fendant William Alston ( 1 )  The sum of $21427 with interest on $91.87 
from November 1, 1935, until pa id ;  with interest on $122.90 from KO- 
vember 1, 1936, until paid. ( 2 )  That  the plaintiff be declared owner 
and entitled to the immediate possession of the two mules described i11 
the chattel mortgages herein referred to and for an  order directing a 
sale of said mules as provided by law and the proceeds derived from 
said sale be applied to satisfaction of plaintiff's judgment and the sur- 
plus, if any, be disposed of as provided by law. ( 3 )  For  the costs of 
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this action as computed by the Clerk. (4 )  For  such other and further 
relief as to the Court may seem just and proper." 

The defendant P. B. Dillard alleges: "That he is the true, lawful and 
sole owner of the two mules hereinbefore described, and is entitled to 
the permanent possession thereof," etc. And "prays the Court (1 )  That  
he be declared the owner and entitled to retain the possession of the 
two mules hereinbefore referred to, and that any mortgages executed by 
the defendant William Alston to the plaintiff, i n  so f a r  as they include 
the said mules, be declared null and void and of no effeci. (2 )  That he 
recover the cost expended by him in this action. ( 3 )  For  such other 
and further relief as he may be entitled to receive." 

The issue submitted to the jury and their answer thereto, were as 
follows: "Is the plaintiff, J. J. Carroll, trading as Xebane Store Co., 
entitled to the immediate possession of the two mules described in  the 
complaint 2 dnswer : 'Yes.' " 

The plaintiff tendered judgment upon the verdict, which the court 
refused to sign. Plaintiff excepted, assigned error and appealed to the 
Supreme Court. 

Sam Gattis, Jr., and Bonner D. Sawyer for plaintiff. 
Graham (e. Eskridgc for defendant P. R. Dillard. 

PER CURIAL Upon petition and writ of certiorari duly ordered the 
record was amended so as to speak the truth and to strike out the 
phrase "and by consent of attorneys of plaintiff." The only exceptions 
and assignments of error are to the effect that the court refused to sign 
judgment tendered by plaintiff and signed the judgment shown in the 
record. 

From the rerdict of the jury and a careful review of the record, we 
think the court below should have signed the judgment tendered by 
plaintiff. Winn v. Finch, 171 N .  C., 272 (276) ; C. S., 1241(2). The 
cause is remanded that  the correct judgment be signed. 

Error  and remanded. 

DISPOSITION OF APPEALS FROM THE SUPREME COURT OF 
NORTH CAROLINA TO THE SUPREME COlJRT 

OF THE UNITED STATES 

State v. Lawrence, 213 N. C., 674. Petition for certiorari denied. 
In Te Parker,  214 N .  C., 51. Dismissed for want of jurisdiction. 
Bryant v. Carrier, 214 N. C., 174. Affirmed. 
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D E S C R I P T I V E  W O R D  I N D E X .  

(Refr~reiices a re  to the Analytical Indes, mhich begins 011 page 591, 
and to the case.) 

"A. B. C. ActH-Elections thereniider, 
see Intoxicating Liquor # 2, Bailey 
e .  Br!tso?i, 212; does not repeal 
Turlirigton Act in  toto,  see Intoxi- 
cating Liquor $ 2, paragraph 2, 
8 .  e. Dncis,  787; act does iiot raise 
presumption that  possession is for 
purpose of snle. see Intosicatiiig 
Liquor $ 4d, S. c. L o ~ l i ( ' ~ / ,  325. 

A Xleiisa et Thoro-See Ragan  v. 
Ragarc, 36. 

Abatement and Revival-Survival of 
action for unliquidatetl damages in 
tort, see Abatement and Revival 
5 10, S u s k i t ~  v. T r u s t  Co., 345. 

Abuse of Process-Actions for illegal 
arrest, see False Imprisonment $ 2, 
Long c .  Eagle S t o w s  Co., 146. 

iicademic Questioiis-Dismissal of ap- 
peal where question has become 
academic, see Appeal and Error 
5 31e, I n  r c  Brittnirt, 95. 

Accession-Does not apply to tires 
placed upon automobiles, see Chat- 
tel Mortgages @ &?, S i l c o - t o m  
Stores c. Cacsnr, 85. 

Accident-Definition of, within cover- 
age of Compeiisatioii Act, see Mas- 
t w  and Servant § 40d. Xoorc, 2.. 

Sales C'o., 424; injury from negli- 
gence of fellow servnnt is accitleiit, 
see Master and Servant 5 40d, para- 
graph 2, Tseltc'iller a. Wenorrg  Co., 
440 ; within coverage of accident 
policy, see Insurance 35, 8nndo. -  
l in  2'. I118. Co., 362; Gilrrcorc r .  Irrs. 
Co., 674. 

Accident Insuraiice-See Insurnlice 9: 
35 et  scq. 

Accidental Death-Within meaning 
of accident policy, see Insurance 9: 
38, paragraph 3, Saridcrli?~ c. 111s. 
Co., 362. 

Accrual of Right of Action-See Limi- 
tation of Actions 3 ; oil guardian- 
ship bond, see Coplc!j c. Searlett ,  
31; accrual of right of action to 

enforce trust see :!'coelcc.~j v. Grcrl('y, 
288. 

Aclmowledgmeiit-Requisites and snf- 
ficiericy of, see Deeds $ 3. Frccr~ccrrb 
v. .Uorrison, 240. 

Action:tble Segligelice - See Negli- 
gence 1, Ellia c. Rcfir~irtq Co., 388. 

Actions-Accrual of right of action, 
see Limitation of Actions 3, ac- 
crual of right of action on guard- 
ianship boiitl, see 17oplcu c. &'carlett, 
31;  party may not maintain civil 
action based upon milawfnl act, see 
Actions 1 4, Pattcrsor~ c .  R. R.. 38; 
nnder Declarntory Judgment Act, 
see Declaratory Judgment, Ii'ood- 
cock c. T r u s t  Co., 224; election of 
remedies. see Electioil of Remedies, 
I iobireso~~ c. .lfcd.llrarre~, 3 3  ; ac- 
tions whicli s1irvi~:e. see Aba tem~~nt  
and Revival, Srtshirc '. Trus t  Co., 
347: coiisoliilatioii of, for trial, see 
Trial 1 11, Robiresorb c. il'rarrsporta- 
ti018 Co.. 459; in crirniilal cases, see 
Criminal Law 8 4' i ;  actious against 
estates, see Esecutors and Admillis- 
trators 5 19, S ~ r s k i ~ e  c ,  7'1-ust Co., 
347; 11, 1.c S h u t t ,  684. 

Administmtioii-See Executors and 
Administrators; sale of land to 
malw assets, see E:secutors and Ad- 
ministrators § 13. Graham c. Floyd,  
77; revocatioii of Letters of, see E s -  
ecutors and Admiuistrators 1 4, 11% 
re Es ta te  of 8rl?:kill, 219; action 
held not one against the estate so 
that six montli statute ~vould not 
apply, see Limitnl-ion of Actions 9: 
10. Sellars c .  Ijarrk, 300. 

hdmiseions-Silcr~ce as  implied ad- 
n~ission, see Crin-i~ial Law $ 34c, 
8. c. Hawki?es, 326. 

Adultery-See Forii:.cntion and Bdul- 
tery. S.  c. Jfi l lcr,  317; as  affecting 
right to alimony perrderitc lite, see 
Divorce 8 11, Hc~lloicay c. Hollo- 
tcuu, 662. 



WORD AKD PHRASE INDEX. 

After  Acqairctl I'ro11ert~--Subjwt to  
lien of chattel  mortgages, see Chat-  
tel Jlortgages § 6, S i l c c c t o ~ o i  Btrircs 
c .  C'trr,.snc. 85.  

Agrwd  Stntr.mcnt of Facts-Yerdict 
nlay 11ot he rendered on, in (.rim- 
inn1 actiouc. w e  Criminal Lan- $ 
Z a ,  S. 2..  I,icc,tl<'ca, X3. 

Agency-li;tl~ilit;- of ~ r i n c i p ~ ~ l  for  
w r o ~ ~ g f n l  ac ts  of ngcbnt, see Princail)al 
and  .\go~lt § 10. I,o~i!j c. Ercglc S t o w  
(lo.,  1 4 6 ;  1iotli1'ocI; 7:. R o b c i ' ~ o ? i ,  2 6 ;  
linhilitj- of agent on contmct  esecnt-  
1.d fo r  principal. see Princip:ll ant1 
Agent $ XI). Jcii1;i)ra 'c. Hoiidcr,soii. 
244 ; li;rl)iliry of principal on roll- 
tl'act executed I)y agent, see I'rin- 
cilral ant1 Agent Sn, .Joirc,s 1 . .  

Ilurrk, 794: linljilitr of pri~lcilxll for  
agent's negligent clriviilg see Allto- 
mol,ilrs 8 24.  l?r~t l i~.ocl i  c. R o b o w t i .  
2G ; J'cui11; 1.. .llcI~i tosk ,  463 : IZobiir- 
so)i c. T ~ ~ r ~ ~ s p o t ~ t c ~ t i o i z  Co . ,  48:). 

Aggrieved Party-Who may ::Ippeal. 
sc9v Ap~leal  ant1 Er ro r  3 3:1, 111 I . ( ,  

Il.ill of h'rcsl;iir. 2 1 9 :  within mean- 
ing of s t n t ~ i t c  11roritli11g recovery of 
lwnalty. scLc 1'1~1i:lltics § 1. .Jrtrtrcs c. 
I ) ~ ~ I I I ~ , ? J ,  470, 

Agricultural Tenm~cies  - Action fo r  
breach of co~irriict, scsc A g r i c n l t ~ ~ r e  
8 i t , ,  l ) ( ~ . i / l ( >  r .  l \ ' l i i t le!~.  S14. 

Aiders ant1 ,ibettors-See Crimin::Il 
Law 3 S11. 8. 1. .  SpcriiTl, 1 2 3 ;  S. r.  
Hnl l .  C,.?!): S .  r.  3I!/t,i.s, 652.  

Alias all11 Plnries S U I ~ I ~ I ) I I ~ - R ~ ~  
I'ro~wss $ 32. G ~ I c ( , I .  1 , .  (~Iu!/totc, 30!). 

hlieiiatio~i--l iestr:~i~lt  on, a i i n r s  to 
foe lield void, see Wills 8 35~1, 
Ih~t( j lrrss  c. Gtc'cc.~s,  688. 

~i l i~r~ony- l ' c . i i i l (~~~t?  lit(' ,  see Divorce 
8 11, Krc!jroc i . .  Xtr!/a?i. 3 6 ;  Hollotcn!/ 
U .  1 I ~ 1 1 0 1 1 ' ~ ~ / .  6(?2. 

Amendment-Of pleadings, see I<rrqnir 
1 . .  h'rrgrrir. 30; tliscrrtion;iry ]lower 
of t r ia l  conrt  to allow ;~mendment  
of parties. see Par t ies  8 10, 1ii.s. C'o. 
I . .  I,oc.X,c,~., 1 :  Rriglrt c. H o o d ,  4 1 0 ;  
joinder of new par ty  plaintiff I)y 
:rmr~ltlmt~nt constitutes new cause 
a s  to snch par ty  so a s  not to pre- 
r en t  ba r  of stz~tnte,  see Ius .  C'o. 2;. 

L o c k o .  1 :  a ~ n m t l n ~ e n t  of \v;:Irrnnt. 
see Indictment 5 1.7, S. c. Cl t2yy ,  
673. 

"And/Orn-Use o f ,  disapproved, see 
Indictment 8 11,  8. 2;. I t ~ g l e ,  276. 

Animals-Cruelty to, see Animals 8 7, 
S .  2.. St iers ,  1 2 6 ;  c1mrit:rble t ru s t s  
to  prevent cruelty to, see Trus ts  
5 Id ,  TT700dcork c. l'citrt C'o.. 2 4  : 
actions fo r  n e g l i g r ~ ~ t  illjury to, in 
transit ,  see Carr iers  8 10,  E'111ler c. 
It .  R., 645. 

.inswer-Waiver of right to tile, see 
I'l~nctings $ 6 .  Bulrccriiroir c .  T r o t -  
? ) I  an ,  706 .  

Anticipation of I n  jury-See Xegli- 
gence 9, Ell is  1;. Itc.fi~ri?ig Co.. 388. 
IZohrcso)~ c. Il'trci Srcricc',  Itic.,  6.24. 

Appeal and  Error-See ;\pl~ei:Il and  
Er ro r  ; review of nw;lrd, see Mnster 
aud  Servant  .X; appeals to Snpc- 
rior Court from county conrt. see 
rour ts  8 21, Test v. 1l7oo1~c.o~.t1t ('0.. 

214. 
Army and  xnvy-l:igl~t of Congress 

to  allow pc~lsions ant1 Iwnrfits to  
veterans, s w  Army xncl S a r y  8 4 .  
B e , ~ / u i ~  t v. C r r t ~ i r ~ r ,  174 : i n \ . e s t n ~ t ~ ~ l t s  
of procectls of W a r  Risk 1nsnranc.e 
not exempt from csecntion. see 
Army and S a r y  8 4 ,  Bc!/rciit c. C r c ~  
cirjr, 174. 

Arrnignment and  Plea-Will Iw pre- 
sumed wlicn contrary  docs not :I[)- 
l w i r  of record, see Criminal 1,:1\v 
§ 77c,  S. v. I I u c r c ! ~ ,  9. 

Arrcst-False ar res t ,  see Fnlse Itn- 
pristmnient, Loiig 1 . .  ISrr,ql~~ b ' t o ~ ~  
Co. ,  146. 

Arrest  of Ju t lg~nen-See  Crin~in;rl 
J.nw p ,56. S. I . .  . lfcLuiillt: h'. c. 
J r t l i n ~ ,  5 7 4 ;  S. c. Crcrl/toir, 579. 

, issa~~lt-Inlikeel~er held not liable to 
waitress fo r  :rssault by c 'uston~rr,  see 
1unl;cqwr 8 4 ,  Pn~ir~izot is  i . .  Frrsrt 1 .  -- > 
;I r 6 : but complaint held suficierlt to 
s ta te  cause against  cnstomchr. s w  
Assault 5 3, h'an~iiio~rs r.  Fasctl, 
3 7 6 ;  assault  with deadly weapon 
with intent to  liill resulting in seri- 
ous in jnry  is  a felony, see .\ssnult 
$ S, N. c.  CIcgg. 675. 

L\ss ign~~~e~l t -Of  choses in action a s  
collateral fo r  debt, see Pledges. 
lars  v. B a n k ,  300 ; rights of pledgee 
I~ank ,  see Bnnlrs and Banking 5 !)b : 
assignment of judgment for s tu tw  
tory stock liability, see Judgments 
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f 36. I;ittl(' 1.. Stccle, 343: contracts 
1 1 4 g n : t l ) l ~  and  priorities, see As- 
signments $ $ 1, 2, 7, RanA z'. John-  
soc~. 582 : assignment fraudulent a s  
to cwtlitors, see Fmudnlent  Convey- 
:Inces. Ec1 r r t t  a. 3iortgagc3 Co.. 778. 

~ ibs ig~ lnwnt s  of Error-Abandonment 
of. for failure to  file briefs:  see 
C'rin~initl Law f 70, S. c.  Bricr,  3 4 ;  
must lw supported by exceptions, 
w e  ('riniinal La\\- f 78b, S. 1.. P a r -  
111 11, 467. 

Assist:~nce, Wr i t  of-Right of town 
purc11:lsing a t  t a x  sale to  the  writ ,  
see Gorrrr  c. C l a ~ t o n ,  309. 

Astign~atism-Does not prevent recov- 
ery  of compensation for  loss of \-is- 
ion, see Master and  Se r r an t  $ 41a, 
paragraph 3. Sclrrzrnt v. Cpholstcr- 
illy Co.. 333. 

Athlctic~ Purposes-Bonds for, a r e  not 
for nc3cessnry ~nunic'il):~l espense,  
s c ~  'l'rricricry r .  lI 'iI~~riugto?t, 653. 

Attnchmr~~t-Servicr of process by 
p t~ l~ l i c i~ t ion  and  :~t t : tch~nent .  see 
I'rocess f 5. Strl'rcrs r .  ('ccil. 217. 

"Attempt" to ('oninlit Rape-See 
1<:1pv 8 .5. N e. Atltcc~rx, .501. 

Attorney and  Client-See Attorney 
and Client ; dis l )nrmr~i t  of at torncy, 
w e  Irt r r  Rrittuicr, 9;: fees and  
partic.* liable nut1 selections of a t -  
t o r n ~ y .  see Attorney and  Client $ 
10. ('asrtolt!~ Co. c. ?'crCc., 20 : at tor -  
ney hns no lien for  f t w  on client's 
litntl, betb Attorney ant1 Client f 10, 
ptiragrnph 2, Crrrtcltfirltl c. E'ostfr, 
651. 

Auctions-SnAiciency of memoranda 
to t:tkc contract  out of Sta tu te  of 
l'rautls, see Frauds .  S ta tu te  of, f 9: 
2n, 2b, Scc~it11 c. Jo)jcr, 602. 

A ~ ~ t l i t o r i u ~ n s - B o ~ ~ d s  fo r  a r e  not for  
n e c e w ~ r y  espenstb. s tv  ll~r.irricty 1..  

l ~ ' i I ~ r ~ i ~ ~ ~ t o r ~ ,  625. 
Auto~nobilcs-Liability of owner fo r  

drivc~r's negligence, see Automobiles 
f 24. Hotlr cml; c.  Robcrso~i,  26 : 
E'rtii11i I.. Jfclcrtoslr , 465 ; Robiwso?i 
c. l'rtr~~.spoe.tcc tioci Co., 480 : speed 
litnit, see Automobiles f 12, E ' k c -  
? c c t r r r  c. C'otrl Co.. 117;  Snzitli 2,. 

a n d  passengers, see Automobiles 
$ $ 21, 22, C t b ~ t i ~ i r ~ g l t ( ~ ~ r ~  r. H ( l ~ / ~ r r s ,  
456 ; H~crc'll 1;. l l~ i l r ec i~~~ to r i ,  608 ; 
Ftrr~forcr c. E'oh ad. 2S1 : family 
c a r  doctrine, set! Automobiles 8 
2S, Morris 2.. .Jolrrr.so~~. 402; crim- 
ina l  responsibility fo r  negligent 
driving, see Antor:iobilrs f 32. S. r .  
J O ~ I I I W I I ,  310: N. I.. C r t r ~ t o ~ r ,  5%;  
S. r. Iiu!/yiets. 568: 8. z. Cwtrn, 
705 : criminal responsibility of 
owner fo r  dr iver ' s  ncglignlcr, see 
.4utomobilrs f 33. S. I.. S'pc~rtill. 123 3; 
defects in streets,  see Jlnnicipal 
Corporations f 14. Spell c. Iiosc- 
bore. 364 : Hurccll  r.  Il~iTcrti?tyto~t, 
608 : accidents :I t c.rossings, see 
Railroads 5 9, Jo111rxolr c. It. K., 
484; A'zruirr 2.. Hi!rl~ Poirrt. G72: ac- 
cident a t  dead-end street ,  see Rail-  
roads $ 7, H a r c t l l  r .  Tl~il~~zir~gtort ,  
608 : accident within coverage of 
:~ntomobile policy. see Insurance 5 
38. paritgr:~gli 3, Sucrdo.1i11 ?.. Irrs. 
('0.. 36'2 : corerngcb of chattel  mort- 
gage on, see ('liattel Mortgages f ti, 
S i l c o ' t o ~ c ~ l  S l o r ~ s  c. Cuc8sar, 86. 

"Ar t~mge  Weelrly 'bTi1ge"-Compnta- 
tion of. see JIastcv and  Se r r an t  B 
41a,  earl!^ c. Bcrsc, iylr t d Co., l(13. 

Eailee--Retention of cause fo r  tr ial  
on issue of valut! of chattels,  see 
Iiailrnent $ 6, Briylrt c. Hood, 410; 
deposit of sccnrit irs  for  safelreep- 
ing constitutes bailnient. see Banks  
a n d  13:inlring $ 7e. Briylr t c. Hood, 
410. 

Banana Oil-Keeping in filling station 
nea r  motor a s  neg;ligence in regard 
to  customer, s r e  Segligence $ 3, 
Ellis  r .  Rcfilr iug C'o.. 38s. 

Rn~~liruptcy-Debto1 has  burden of 
proving t h a t  claim was  included in  
sc*hetlule. R ~ ~ I I I W  1 . .  Plr ipps. 14. 

Hnnlrs and  Ba11lti1ig;-Representntion 
of bank 1)s cashier. see B:lnlts i111d 
I{nnlring 5 6. Jorccs 2'. Hor~li. 794; 
a r e  bailees of deposits for  s:lfelte~p- 
ing. see Ik~n l r s  ant1 Bnnlting $ i e ,  
Bright c. Hood, 4-10 : rights in re- 
gard  to  security pledged, ser Ri~nlrs 
and  Banlting $ 01). Pcl l r r~~s  c. Bauli, 
300; claims anii priorities, see ('oaclc ('o.. 314; Morris a. Jolz?rsori, 

402 ; S. 1.. Crtc!/ton, 370; guests limiks ant1 E a n l r i ~ ~ g  8 IS. Ile.ight c. 
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Hood. 410 ; judgment on statutory 
liability of stockholder may be as- 
signed, see Banks and Banking 5 
16, Litt le 2;. Steel?. 34X 

Bar-Pleas in, see Reference 5 3, 
Ward  v. Sewell, 279. 

Bastard-Limitation of prosecution 
for failure to support, see Bastard 
5 7, S.  c. Bradshaw, 3 ;  sufficiency 
of warrant to support prosecution, 
see Bastard $ 3. S. v. McLamb, 322. 

Best and Secondary Evidence--See 
Evidence 5 37, Campbell c. Trus t  
Co., 680. 

Betterments-Right of tenant in com- 
mon to allotment of land with im- 
provements upon partition, see 
Partition 5 3, Jenkins v. Strickland, 
441. 

Bids-Amount of, a t  execution sale, 
see Execution 5 17, Finance Co. c. 
Trus t  Co., 478. 

Bill of Particulars-Confinement of 
evidence to, see Pleadings $ 26b, 
Beck v. Bottling Co.. 566; Br//nttt v. 
Reedy, 748. 

Bills of Lading-Unsigned and with- 
out proper identification held with- 
out probative force on question of 
lawful transportation, see Intoxi- 
cating Liquor $ 9c, S. v .  Davis, 787. 

Bills and Notes-Csury does not ren- 
der note void, see Usury $ 1, Pinnix 
v. C a s u a l t ~  Co., 760 ; consideration 
for, see Rills and Notes 1 3, Litt le 
v. Steele, 343; cancellation as  being 
fraudulent as  to creditors, see 
Fraudulent Conveyances, Everett  v. 
Mortgage Co., 778 ; compromising 
and settlement of note for smaller 
amount, see Compromise and Settle- 
ment $ 3, J o w s  5. Bank,  794; pre- 
sumptions from possession, see Bills 
and Xotes $ 8, Everett  v. Mortgage 
Co., 778. 

Blood Poison-Death of caddy from, 
a s  arising out of employment, see 
Master and Servant 5 40e, Plyler 2;. 

C o u n t r ~  Club, 453. 
Board of Education-Title to marsh 

lands, see Waters and Water 
Courses 5 15a, Ins.  Co. v. Parmele, 
63. 

"Bodily Heirsw-Defined, see Mat- 
thews v. Matthews, 204. 

Borrower-Rights a s  to security 
pledged for loan, see Uanlis and 
Banking $ 9b, Sellars c. Bulrk, 300. 

Boulevards-See Automobiles 5 12e. 
Sfursk c. B ~ r d ,  669. 

Briefs-Failure to file works aban- 
donment of assignments of error, 
see Criminal Law 5 79. 8. c. Brie?, 
34; S. a. Robinsou, 363; esceptions 
not brought forward in, deemed 
abandoned, see Appeal and Error 
$ 29, Bryant  v. Carr-iev, 191. 

Brokers-Right to comnlissions when 
sale is  not completed, see Brokers 
$ 11. Klut tz  v. Wiiiecoff, 356. 

Burden of Proof-See Evidenc~e $ 6, 
Uenncr v. Phipps, 14;  Ecc rett v .  
Vortaagc Co., 778; in criminal 
cases, see Criminal Law 5 282, S. v. 
Dacis, 787 ; in prosecutions under 
the Turlington Act, see Intoxicating 
Liquor $ Bb, S.  v. Davis. 787; of 
proving that debt, for which collat- 
eral was pledged, had been paid, 
see Pledges $ 3. Sellars v .  Bank,  
300; to overcome report of esecu- 
tion sale. see Execution 5 17, 
Finance Co. c.  Trus t  Co., 478; bank- 
rupt has burden of proving claim 
was discharged, see Reliucr v. 
Phipps, 14;  of proving invalidity of 
zoning ordinance, see It1 re Appeal 
of Parker,  51; of proving mental 
capacity to premeditate, see I-Iomi- 
cide $ 16. S.  v .  Alstoii, 93; instruc- 
tions on, see Trial $ 29c. Btyan t  v. 
IZcedy, 748; instruction on, in crim- 
inal cases, see Criminal Law $ 5312, 
S.  v.  d ls ton ,  93; instruction on is- 
sue of contributory negligence, see 
Ogle v. Gibson, 127. 

Burden of Showing Error-See Ap- 
peal and Error 5 38. Patterson v. 
Hosiery -41 ills, 24 ; Pozccll c. C'easey, 
23 ; Ins.  Co. v. S t i n ~ o n ,  97: Ins.  Co. 
c. Stinson, 98;  T i ' a r ~ m  c. Land 
Bank ,  206; Scott v. S w i f t  CE Co., 
380; Brantleu c. R. R., 817; Edge 
2;. Feldspar Corp., 818; Johrtston v. 
Paper Co., 828; S. c. Terrell, 831; 
Sawyer  v. Cox, 839; in criminal 
cases, see Criminal Law 5 81b, S. v. 
DcJournette, 575. 

Buses-Franchise t a s  for operation 
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of, see Tasation 5 27, B u s  v. Y a r -  
well. 12. 

Caddy-Injury to, as  arising out of 
employment, see Master and Serv- 
ant  8 40e, Plyler v. Country Club, 
453. 

Cancellation-Of instruments for mis- 
take, see Cancellation and Rescis- 
sion of Instruments $ 3, Cheek v. 
R.  R., 132; for fraud, see Cancella- 
tion and Rescission of Instruments 
5 4, Bcrirc'r 2'. Ins .  GO., 554; of in- 
surance contracts for fraud see In-  
surance $ 31, Tl'ells v. Ins.  Co., 331; 
computation of time for cancella- 
tion of compensation insurance, see 
Master and Servant 5 45c, Petti t  a. 
Trailer Co., 333. 

Candidate-For Congress, enjoining 
certification of nominee, see Burgit1 
v. Board o f  Elections, 140. 

Carnal Knowleclge-Of female child, 
see Rape 5 1, 6 .  c .  Hall ,  639. 

Carriers-Conspirary to lower rates 
to create monopoly, see Monopoly 

3a. Patterson c. R .  R., 38;  negli- 
gent injury to third person, see 
Railroads 5 1 9, 10;  action by ship- 
per against carrier's liability in- 
surer, see Distributing Co. v. Ins.  
Co., 596; liability for injury to 
goods in transit, see Carrier 8 lo, 
Fuller v. R. R.,  648. 

"Case on Appealw-See Criminal Law 
5 734  S.  v.. Jfi l lcr,  317; S .  v .  Pal.- 
71~11, 467 : S.  a. Dee, 509; 8. v. 
Stovall ,  695, 

Cashier-Authority to make contract 
for bank, see Banks and Banking 
$ 6, Jones c. B m k ,  794. 

Certiorari--For correction of record, 
see Criminal Law 8 77e, S. v. 
Miller, 317; S .  v. Dee, 509. 

"Change of Condition"--Review of 
award for, see Master and Servant 
5 42, Knight  v .  Bodu Co., 7 ;  Mur- 
rafj 1% Kni t t ing  Co., 437. 

Charge-Sufficiency in general, see 
Trial $ 29a, Wal t e r  v. Wineco f f .  
356; statement of evidence and ex- 
planation of law arising thereon, 
see Trial $ 29b, Criminal Law 5 
53b, Spencer v .  Brown.  114 ; Finance 
Co. u. T r u s t  Co., 478; Robinson c. 
Transportation Co., 489 ; Williants 

2;. Hun t ,  572; Bryant  c. Reedy,  478; 
S.  v .  Moore, 6.58; instructions on 
burden of proof, see Trial 5 29c, 
Criminal Law 5 53c, Bryant  L'. 

Reedy,  748; S.  v. Alston,  93; con- 
formity to pleadings and evidence, 
see Trial 8 30, Robinson v. Trans-  
portation Co., 489; Wil l iams v. 
Hunt ,  572 ; expresrdon of opinion by 
court, see Trial 5 31, Criminal Law 
5 5 3 ~ ,  Halsey v. Snell ,  209 ; S. c. 
Bowscr,  249 ; statement of conten- 
tions and objections thereto, see 
Trial $ 33, Crimunal Law 5 33g, 
Bryant  v. Reedy,  748; Edzcards .c. 
Tt'hitcltcad, 838; !S. c. H a r w y ,  9 ;  
S. v. Bozcser, 249; charge will be 
construed a s  a whole, see Trial 9: 
36, Bryant  v.  Rc'edy, 748; instruc- 
tions in prosecutions for rape, see 
Rape $ 9, S. v .  Bdams ,  301 ; in pros- 
ecutions for homicide, see Homicide 
1 27, S.  v. Alston,  03; S.  v .  Bow.ser, 
249; S. v .  Hau-Pius, 326; S. v. 
.!Yoore, 658; in action for criminal 
conversation, see Husband and Wife 
$ 41, Bryan t  v.  Carrier, 191; in nc- 
tion on contract, see Contracts 1 23, 
Wa1tc.r v.  TVineco]P, 336; in action 
for negligent injury, see Segligence 
5 20, Spencer c. JIrotcn, 114; Ogle 
v .  Gibson, 127; Harcell  v. Wilnting- 
ton ,  Ci08 ; objections and exceptions 
to charge, see Appeal and Error 
8 Gf, Robinson v. Transportation 
Co., 489; Bryan t  2;. Reedy,  748; 
harmless and prejudicial error in 
instructions, see Appeal and Error 
1 39e, Criminal Law 5 Slc, Thomp-  
son v. Angel, 3 ;  S ~ e n c e r  v. Brozc~l,  
114; Rogers v.  C'onstruction Co., 
269 ; Harvell v .  Wi lr t~ ington ,  608 ; 
Bryant  v .  IZeedl~, 748; S. v. Adants, 
501; 8. v. Dee, 309 ; 8. v. Alcerson, 
685. 

Charities - Creation of charitable 
trusts, see Trusts $ Id,  Woodcock 
v. T r u s t  Co., 224; construction of 
charitable trusts, see Trusts 5 8g;  
liability of charitable hospital to 
patient, see Hospitals $ 6, Duke  2;. 

Children's Cont., 570. 
Chattel Mortgages-See Chattel &fort- 

gages, Si lver town Stores v. Caesar, 
85. 
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Children-Agreement to a c l o ~ t  i s  not 
adoption of minor, see Adoption 5 
8, Cl~ambers  u. Ryers ,  373; contri1)- 
iitory negligence of, see Scgligence 
5 12, Bianltern~ v. T a x i  Cork)., 68!); 
prosecutions for  willful fnilnre to 
support illegitimate, see Bastards  
$ 8  3, 7, 8. v. .?icLamb, 322: 8. r. 
Uradsltalc. 5. 

Circumstantial Evidence-Fact may 
he proved by c i rcumsta l l t i~ l  evi- 
dence, see Evidence 5 28, Srtrk r .  
Lc z ingto~r ,  545 ; of felonious intent 
to commit rape held ~ufficient, see 
S. c. Trollillgcr, 28 ; of larceny held 
sufficient, see 8 .  2'. E~rglrslr. 564 ; 
cufficiency of, to take case to j n r j ,  
see C r ~ m i n a l  Law 5 32a, S. c .  Eng- 
71811, 564 ; AS. z'  Epps,  577 ; thxt acci- 
dent arose ont of e m p l o ~ m r n t .  see 
Master and Servant 5 40, I'l!/lt r I.. 

Cou~ttt.,i/ Club, 453 ; Xaley  1.. E ' u~vr -  
turc  C'o., Sh9. 

Cities and Tov nr-See JIunicip:~l Cor- 
porations ; are  snbjrct  to ('ompe~t- 
sation Act, w e  Master and Se r l an l  
5 38. paragraph 3, Kupt z'. Hu1rter.s- 
urlle. ,505. 

Claimi-Against ehtates, see Execn- 
tors m t l  At1miiiistr:ttors 8 19. 6 u s -  
h or c. l ' r  list Po , 347 ; 111 w 811 u t t ,  
684. 

"('lass Representation"-Ree Judg- 
ments 5 34, Iluylor L .  Ins.  Co., 770. 

Claabificxtion-Of trades for  licen\e 
t a w s ,  cee Taxation 5 2a, Tobacco 
C'o. c. Maxlccll, 367. 

Clerks of Court-Appeals from, to 
Superior Courts, see Courts 5 ZC, 
192 rc Sl~zctt ,  684. 

Coca-Cola-Actions for in jury  from 
deleterious sub<tnnces in, see Food, 
Btcl< r;. Bottlttcg C'o., 566. 

Commissioner of Banks-Sre Hnnlis 
and Banlcing 5 13 c f  s c q ,  1,rttle v. 
Stccle, 343. 

Con~missions - Of Superior C'ourt 
judges, see Courts 4. Tl'tst T. 

Woolworth  Co., 214. 
Compensation Act-See Master and  

Servant 5 36 et seq. 
Complaint-Contents of, see Pleadings 

5 3a, Patterson c. R. R., 38;  Hintox  
c. Tl'hitch u r s f ,  99 ; motions to strike 
allegations from, see Pleadings 5 

20, T17urrr 11 v. Laud Butlk,  206 ; Pat- 
terson u. R. R.. 38: Hvf f l ro .  e. Itls. 
Co., 359 ; complnint held insuffic7ient 
to allege actionable negligence in 
failure of drivtbr to avoid colliding 
with ca r  approncliing on wrong side 
of highwas-. w e  hu tomob~lcs  3 18, 
Guthrie u. Goclci~rg. 513 ; demurrer 
fo r  misjoinder of parties and canw<,  
see Pleadings 5 16, Rol~n~c  r u. Sup-  
p111 Co., 322; for  fdilnre to <tate 
wube of action, see Pleadings 5 15, 
( 'u t i )~ i tc !~ham v. Hu r/ur,,s, 4.76 : ameil(1- 
~ n e n t  of, see Pleadings 5 23, Rugutt 
1.. Rugcctl, 36. 

Compromise ant1 Settlement - See 
Jotrcs c. Bank ,  794. 

Computation-Of compensation, w e  
Master and Seryant 4la,  Early  v. 
Bas~rrgk t CC Co., 103. 

Concurrent Kegligence-See Segli-  
gence 5 6, C ~ L ~ ~ H I I I { J ~ ~ U I ~ L  2.. I ~ ( I ? J H C S ,  
4.56; Harccll c .  T l 7 ~ l ~ ~ i r ~ r q t o ~ r ,  BOX; 
failure to instruct on question of 
conclirrent Segligence held error,  
see H o r c f l l  c. I ~ r l t ~ ~ r ~ r q t o t r ,  608. 

Condition Subsequei~t-In deed<, see 
Deeds 5 14b, Berrrui~! v. B o z w ~ r ,  
121. 

Conditional Sales-See Clinttel Mort- 
gape*. h'llcc r t o m i  6to1.t ? c. Caesar, 
h5. 

Confessions-See Criminal Law 5 33, 
*S'. c. H U I L ~ ~ I ~ S ,  326. 

 confiscator^ Taxes-See Taxation P 
8, Tobacco Co. u. M a x ~ c t l l ,  367. 

Conflict of Laws-See Courts 5 11, 
Far four  e.  Fahad, 281. 

Confrontation-Right of, see Consti- 
tutional Lam 28, AS". r;. Jfyc rs, 652. 

Co~igress-Candidate for,  enjoining 
certification of opgonent ns nomi- 
nee. w e  Bzcrgtn L.. H O ( L I ~  o f  E k e -  
tro~ts,  140 ; Congress has  power to 
g ran t  pensions and benefits to vet- 
erans, see Army and S a v y  § 4, Bry -  
a ~ t t  v. C a r r ~ c r ,  174. 

Coilnor Act-See Deeds 5 10, Tzottt 11 
r .  Cockran, 263; Lolccry c. TT'ilson, 
800. 

Consideration-For iiotes, see Rills 
and Notes 1 3. Lt t f l c  c. Gteclc, 343. 

Consolidation of Actions-See Tr ia l  
f 11, Rohitrson v. T~v~ i spor ta t l o i z  
C'o, 469; in crinlinal cases, see 
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Criminal Laws 47, S. 2%. Davis, 
787. 

Constable-Penalty for service by con- 
stable of another township, see Pen- 
alties 8 I, Janws 2%. Uenn11, 470. 

Constitutional Law-Clauses of Con- 
stitntion will be reconciled, see Con- 
stitutional Q w  § 3, Sessiogts e .  
Columbtcs County ,  631 ; legislative 
powers, see Constitutional Law 5 4, 
N. c. Lucders. 358; Sessions c. 
Columbics Co i~ t i t ?~ ,  634; Tobacco Co. 
v. .Wax?ccll, 367; Y'winiwg c .  Tl'il- 
naington, 656: power of courts to 
declare act nnconstitntional, see 
Constitutional Law 8 Gb, Tobacco 
Co. c. Y o x w l l .  367 : S. z.. Lued f r s ,  
5:s; equal application of laws, see 
Constitutional Law 5  13, Tobacco 
Co. c. Mnxtcell. 367; searches and 
seizures, see Constitutional Law 3: 
14a. S. v. V c G e e ,  184; due process 
of law. see Constitutional Lam 3 
15a. Pattersoji 1'. H o s i o y  .If ills, 
806; I n  re dppcwl o f  P a r k f r ,  51;  
obligations of contracts, see Consti- 
tutional Law 5  5  21, 22, Patterson u. 
Hosicr!~  Mill, 806; Building and 
Loaw .hs?i. e .  Joncs,  30;  necessity 
of indictment, see Constitntioi1:~l 
Law 5  26. S. v. Joh?iso?z, 319; S. z.. 
Clcgg, 673; right to jury trial in 
criminal cases, see Constitutional 
Law 5  27, S. c. Lu fder s ,  358; right 
to confront accusers, see Constitu- 
tional L:LW 5 28;  S.  v. Xyers ,  632; 
erne1 and unusual punishment, see 
Constitutional Lam 5  32, S.  2'. 

Moschoicres, 321: constitutional re- 
quire~nents and restrictions in t as -  
ation, see Taxation $ 8  1, 2, 3, 4, 8, 
Tobacco Co. 2;. Xamcc l l ,  367; Bee- 
siotis v. Colitm bus Gountlj, G34 ; 
Ro?~o l  2'. Sa11~pson County,  239 ; 
Twining a. TVilw~ington, 635 ; con- 
struction of statutes in regard to 
constitutionality, see Statutes 5  6b, 
Tobacco C'o. v. .%faxwell, 367; S. c .  
Lucdcrs,  Z58; "full faith and 
credit," see Judgments 34, Taylor  
e. Ins.  Co., 770; constitntionality of 
zoning ordinance, see Jlnnicipal 
Corporations 5 37, I n  re Appeal o f  
Parlzcr, 51 : Shuford  v. IVayncszrille, 
135 ; Supreme Court will not render 

advisory opinions on constitutional 
questions, see Appeal and Error 3: 
40g, IS. c. Luedcrs. 538. 

Constructive Trusts--Creation of, see 
Trusts 8 15, T'cacltcy a. Gurle!/, 288 ; 
Jackson 2;. Tl~onatsott ,  538 : BriEcl~ 
z'. Robersov,  295 ; Chanabcrs c .  
Byers ,  373 ; Rohalinon v. Trotnlar~,  
706; limitation of actions to tle- 
d a r e ,  see Tcachc//  c.  G u r l c ~ ,  2S8; 
Bright v.  Hood, 410. 

Contempt of Court-See Contempt of 
Court, Wil l iamson z.. High Poitit, 
603. 

Contentions-Objectim to statement 
of, must be made in apt tin]?, hee 
S. v. Harvey,  9 ;  S. I;. Bo?csclr, 249. 

Contracts-See Contracts ; impair- 
ment of obligatiol~s, see Constitu- 
tional Law 22, B ~ i l d i n g  a ~ d  L o a ~  
Assn.  v. Jones, 30;  contrncts to lend 
upon mortgage security, see Mort- 
gages § 2b, Holder 1;. Jfortgage Co., 
128 ; c~ancellation a ncl rescission of 
contracts, see Cancellation and Re- 
scission of Instruments, B o z c e r  2'. 

Ins.  Co., 544; Check v.  R. R., 152; 
contracts to devise, see Wills 5  3, 
Halsey 2;. Snell ,  209; Chambers 2.. 

Byers ,  373 ; to convey realty, see 
Vendor and Purchaser ; contracts 
within power of municipality to 
execute, see hlunicipal Corporations 
$ 1Db. Jenlzi?is v .  Heudcrson, 244: 
M n d r ~  c.  Scotland Ycck ,  461; Pltwt 
Food Co. c .  Charlotte, 518; actions 
to recover money paid under mis- 
take of facts, see \Ioney Received, 
Morgan v.  Spruil l ,  233; election of 
remedies between action for breach 
and action for fmud in inducing 
execution, see Election of Remediea 
1 2, Robinson c. J l c l l haney ,  263: 
charge in action for damages for 
breach of brokerage contract. see 
Walter  v. Witbeeoff, 336 ; specific per- 
forn~ance of contra-t to devise, see 
Specific Performance 5 1, Chambers 
a. Byers ,  373; contrncts reqnired to 
be in writing, see Fmuds, Statute 
o f ;  insurance contracts, see Insur- 
ance; actions for fraud in inducing 
execution, see Frand 1, B e r ~ c c r  
c. Ills. Po., 554: as~rignment of, see 
Assignments, Bawli r.  Jackson,  582. 
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Contributory Segligence--Of persons 
injured in general, see Segligellce 3: 
11, Manheinz z'. T o r i  Corp., 689: of 
minors, see Segligence 5 12, Mut1- 
Reitu c. T a s i  L'orp., 689; ~ ~ o l i s u i t  
fo r  contributory negligence, see 
Segligence 5 19b. Cole c. Iioottce, 
188, Jfanhei?n c. l'ctxi Corp.. 680; 
Nhci'lin z'. K. R.. 222; Snti th c. 
Conch Co., 314: Robwson  c .  T a x i  
So-cicc, 624: of persons injured on 
tracks,  see I h i l l ' o ~ d s  5 10, , Sher l i~  
z. I Z .  R., 222: of driver a t  milroad 
cross i~ig  see Railroads 5 9, Stcaim 
.c. High Point. 672; of pedestriaus 
injured in fir11 on sidewalk, see 
Municipal Corporations 5 14, W a f -  
kins t'. Raleigh, 644. 

Conversion-Of realty into personalty, 
see Conversion, Serryle o. Harris,  
339 ; n-rorigfnl conversion, action 
for,  survives only against  personal 
representative see Abatement and  
Iieviral  10, Sus1;in c. T rus t  Co., 
347. 

Conveyances-See Deeds, J1ortg:rges ; 
conveyances fraudulent a s  to  cred- 
itors, see Fraudulent  Conveyances, 
EcercJtt a. Vot, tguge Co., 778. 

Conv ic t io~~  of Lesser Offense-See 
Rape 5 10, S .  c. Hall ,  639. 

"Corporate Functionsv-Liability of 
municipality fo r  tor ts  committed in 
esercise of, see JIunicipal Corpora- 
tions 5 12, Jo11ci118 t'. Henderson, 
244. 

Curyorations-Kesitie~ice of, f o r  pnr- 
poses of venue, see Venue 5 Id, 
S u t t  Corp. t'. R. R.. 10;  bit~iliing 
corporations see Banks and Hank- 
iug : s ta tu tory  liability of bank's 
stocliholders. see Bn~l l i s  and Bank- 
ing 5 16, Litt lc o. Steclc. 343: serv- 
ice of process on foreign, see Proc- 
ess 8 6, Plott  c. AVlcl~acl. 665; 
t ransfer  of assets in defraud of 
creditor, see Fraudulent (lonvey- 
a~lces .  E c c t ~ t t  c. Xortgage Co., 778. 

Costs-In proceedings in Eminent Do- 
main,  see Eminent Domain § 24, 
Jervis 2.. Mars Hill ,  323 ; in caveat 
proceedings, see Wills 3, In  re 
If7ill o f  Rlade, 361 ; in action against  
severnl defmdants ,  see Costs 5 2h. 
h71utt= z', dllisori, 379 : successful 

party,  see Costs %a. Jcnkrtrs c .  
Strickland, 441: agreement a s  to 
costs of receivership, see R twive r s  
5 14;  K ~ s t l o  c ,  Decelopn~ciit ('0.. 
630. 

Counties--.ippeal f rom county court> 
to  Superior Court, see Courts 3: 3 1 .  

Tl'cst c. I l 'oo l~cor~t l~  Co., 214: limi- 
tat ion on increase on debt, w e  Tau-  
ation § 3b, Royal c. Slcnipsot~ 
County,  230; Scssions c. Colut~lbris 
 count?^, G34. 

Counts-Joinder o f ,  see Indictment 3: 
8. S. 2;. Hall. 639. 

County Hospitals-Bonds for,  held 
not fo r  necessary expensr,, w e  S f ' s -  
stons c. Col~intbus Countij, 634. 

Course of Emyrlo> ment-Ser Master 
and Servant 5 21b, Principal and  
Agent 5 10, Long 1;. EogEcx Storc 
Co., 146 : Ro71inson c. X c A l l ~ a ~ t e ~ f ,  
180. 

Courts-Contempt of, see Co~itempt of 
Court, I17r l l ia~~~eon c. High I'ornt, 
693; removal of causes t o  Federal  
Courts, see Removal of Causes. 
Mason, v. R .  R., 21 ; Tolley 1 . .  L u n -  
ber Co., 111; proceedings in Supe- 
rior Courts a f t e r  appeal, see Appeal 
and  Er ro r  5 13;  Ragan c. Ruyun. 
36;  law of t he  forum, see Courts 
5 11, Far four  a. Fahad. 231; ex- 
clusive jurisdiction of Intiustrial 
Commiwion, see Master and Sclrv- 
a n t  5 49, Tscht'iller v.  W e a c ~ n g  Co., 
449. 

Cove~~ants-Restrictive covenants, see 
Deeds 5 16, Elrod a. Plb~llips, 472. 

Credibility-Of defendant testifying 
in ow11 behalf, see Criminal Ida\\ 

4 l f .  A'. c .  Dee, X9.  
"Creditors" - Within protection of 

Connor Act, sec' Deeds 5 lob. T w ~ t t , ~ l  
2;. Coch~vr i ,  26.5 ; conveytuice f raud-  
ulent a s  to, see Fraudulent  Couvey- 
ances, Everett  o. Mortqage ('o., 778. 

Criminal Conversatio~l-See H u s b a ~ ~ d  
and  Wife 8 37. 

Criminal Intent-See Criminal Law 
5 2, 8. v. Daoi.9, 787. 

Criminal Law-See Criminal Law ; 
war ran t s  and  indictments. see 111- 

dictment and  War ran t s :  cruel m t l  
unnsual punishments, see Criminal 
Law 8 32, S.  c. .Voschourc~s, 321; 
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Deadly \\'e:~po~l-Prc>sul~llptiolis from 
use of. see Homi~.ide 5 16, para- 
gral)lis 2, 3. S. c. Rorcsrr ,  %!); S. c. 
l i c t  icl,.iics. 326 : poiiiting deadly 
\veapcn, see 1Iolni:ide i t ) . .  S. v. 
Jicw (1, 700. 

Death-.Forfeiture of' policy for fail- 
nrc to give notice of, see I i r sn ra~~ce  
8 35" .;ot.hc/t,~ 1 . .  111s. C'o.. 326. 

' ' Ik~bt  or l k f a u l t  of A\l~otlier"-l'roni- 
ise to nilswcr for. :;ecJ Frauds. Stnt- 
ute of, 5 5, Frciecrc~l 1io11cc. 1 . .  h ' j ~ u -  
(.( ,I. ,  702. 

Decedellt-Sale of l:~iicls of, to make 
:lasets, see 1':sc.c.utclrs anel Adn~inis- 
trntors 5 13, G I Y I ~ I ~ ~ I I L  c .  l ' l og t l ,  7 7 ;  
Clr ( ! , , I  b(,t.s c .  Ugc ' , . .~ ,  373 ; uthl~ii~ia- 
tr:~tioli of estate, scxe ICsecutors :rnd 
Admillist ra tors. 

"DeceitM-Ilefi~~itioii of nct iol~i~l  fraud, 
see Fraud 5 1,  U c ~ i c c r  I;. I l ls .  Co . ,  
554 ; caricellatioil of il~strumeiits for 
fmnd.  see Cal~cell.rtion of Instru- 
ments, B c 3 r , c o  L'. I V S .  Co. ,  554. 

1Secl:rratiolls-1:vidence of, a s  to cause 
of cle:itl~, see J1:ls:er autl Serraiit 
8 52b, I'l!/l(,r c .  C o e i ~ ~ t r y  Clrrb. 543; 
Mulc , !~  1 . .  F l c ~ x  i t e o ~  Co.. 589. 

Decl:~r:ltory Jndgmtilt Act-Action 
coming witl~ili  its provisions. see 
Declaratory J~~clgmelit  . k t  8 2a, 
Il-oodcocli c. 1 '1xs t  Co. ,  224. 

Deeds-hclri~onledgmel~ie~it. see Deeds 5 
3,  Flec,1,1cc11 c .  .Ilurr.iso~l, 240 ; deeds 
of gift, see Deeds 8 6,  T l c i t t ~ l  I;. 
Coclr r~ci l ,  263 ; rrgiktmtioii aiitl pnr- 
ch:rsers for value. :see Dectls 8 lUb, 
ilTrcitt!/ 2.. C o c h ~ ~ r ~ r ,  266 ; Lutcc~ry  c. 
I17ilsoir. SO0 ; coi~tlitivns sul~srqnent, 
see Dtbeds l4b ,  B ( , ~ . ~ c a r d  I . .  Ilolc.or, 
121 : restrictive coveiiants, see 
Deeds 5 16, Klvod u. l 'hi l l ips .  473; 
tlectls of trust, sew J l o r t a g ~ s  ; clred 
:lnd contract to rwonvey as  colr- 
stitutiiig equitable mortgage, see 
Mortgages 8 Zb, O ' U r i c ~ ~ e t  1 . .  LC(,, 
-.y ( - 3 :  coiltracts to convey, see Tell- 
(lor and P~~rc l inse r .  

Dectls of Trust-See J1ortg:rges. 
De Facto Officers-Levy of taxes by, 

see Jlunicipal Corporatioils 5 42, 
K c t r ~ r t d ! /  C. Tl7 i l l i c~~boro ,  271. 

Default--See Mortgages 8 30b, Tror-  
7t'!l 7'. Tl'orlc!/, 311 : promise to an- 
swer for debt o r  default of allother, 
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see Frauds ,  S ta tu te  of, $ 5. Fu1rocrl 
Home r .  S p f t i c ( ~ .  70% judgment by 
default ,  see Judgments 8 11, Hcff- 
ncr 1.. Ins.  Co., 359. 

Defeasible Fees-See Wills $ 33c, 
Pr icot t  1'. Gralrn111, 199. 

Defense-Statutes of limitation do 
not bar  tlefensc, see Limitation of 
Actions $ 1, l u ~ r ; ~ g r a p h  2, S(211trt.s r.  
Hntrk, 300. 

Deficiency Jndgmen-Stw JIurtg:lges 
3 6 ;  action for,  barred by stntnte,  

see Rrtilditrg a ~ ~ d  Locl)~ dsxtr. v .  
Jotres, 3 0 ;  ilrfense tha t  property 
was  worth debt i s  available to 
gunrantor.  see l 'rrtst C'o. 1.. Dirtrlop, 
196. 

De J n r e  Officers-Lery of taxes  by. 
see .\l~inicipal Corporations $ $2, 
Iic.irnt dji c. T17ilkcsboro, 271. 

Deliberation-See Homicide $ 412, S. 
v.  Alstott, 93 ; S. C. norcso., 2-10; 
S. c. Hatcliitls, 326. 

Denlurrer-For fa i lure  of complaint 
to s ta te  cause of action, see Plead- 
ings $ 15. Crrrriringlran~ v .  Ha!jtrcs, 
456; for  misjoinder of ptlrties and  
causes, see Pleadings $ 16, Sol~nler  
c. Srcpplj] C'o., 522; sufficiency of 
complaint in particular actions, see 
particular titles of action. 

Denia-Sufficiency of, see 1'lt~:ldings 
$ 7, Can~pbcl l  c. Trus t  Co., 680. 

Dr~osi ts -For  snfelierping, see Banlts 
and Banking, $ i e ,  Bright c. Hood, 
410. 

Deputy Sheriff-Cause remanded for  
definite finding a s  to whether acci- 
dent arose out  of employment a s  
deputy sheriff, see Gotc('t18 C. d ln-  
irruirce Cotoi t!/, 18. 

Descent and I)istributio~l-See De- 
scent and  Distribution : t l istr ib~it ion 
of estate under family agreement, 
see Esec l~ to r s  and  Administrators 
$ 24, Boha~rriom c .  I'rotmnw, 506; 
person entitled to : ~ w n r d  whrn em- 
ployee leaves no n e s t  of kin, see 
Master rind Servant 8 43. Hanlb!! 
a. Cobb orrd Ho)itcrcood, Inc., 813. 

Directed Verdict-See Tr ia l  8 2;1, 
Lithograph C'orp. 1'.  Clark. 400; 
Criminal T,aw $ 52c, S. c. l~ i l l i anzs ,  
652 ; prima facie case does not jns- 

tify tlirectetl vt>rtlict, Fee Intosicat-  
ing 1,iqnor $ 9tl. S. 2 ' .  Dnrrs,  787. 

Di\nbility- Sotice : ~ n d  proof of. w e  
I l~sn rance  $ 3411, T1700dnll r.  111s 
Co.. 496. 

Disbarmen-See Attorney and ('lit,nt 
$ 12, I i r  rc  Brr t tn i~r .  05. 

Diwontinunnce-See I'rocrqs $ 12. 
Gorrr r 1.. Cltrjlto~r, 309. 

Discretion of Co~~rt-Review of mat- 
te rs  in. see Appeal and Error  $ 37b, 
I\-lrctt: r. ;1llrs01r, 379. 

L ) i s c r i n ~ i ~ ~ i ~ t i o ~ l - Z o ~ ~ i ~ ~ g  orilinilnce re- 
lat ing to  filling stations held void 
a s  dist~riminntory,  see Slt rt ford 1.. 

li'rtt/tct svrllc. 135 ; t n s  on \cr:lp to- 
bacco dtvilers hrltl not tli~cariniinil- 
tory. see Taxation $ 1, l'obtrcc~o ( ' ( I .  

r. Mctxrcc 11, 367. 
"Disease"-Defined, see .1I('01~got' I . .  

.Lssu~mtcc~ Corp., 201. 
Dismissal-For insuficiencj of evi- 

dence, see Tr ia l  $ 24, Criminal I.:l\v 
$ 52b, Alfort.is r .  Jo l r~~so t t ,  4O" ; Gor- 
1tai1~ e. Ins.  Co.. 527 ; S. r. I?ir,qlrslr. 
,764; S. c. Epps, 377; snficit~ncy of 
eritlence in  particular actions, see 
particular titles of ac t ions ;  dis- 
missal of appeals. see Appr:11 and 
Er ro r  $ 31, Criminal I,nw § SO. 011- 
111ore C. Iris. Co.. 674: 1 1 1  rcP Rvtt- 
fain, 93 ;  .lfaso?z v.  R. X., 21 ; Ilr I T  

E s t a t c  of Stiskin, 219; S. c. Ilrrvc. 
34 : S. E .  Lttrtrc!l, 33 ; S. c. 12obittsotr. 
363; S .  c. VcLamb, 322 ; S.  c. Put - 
n(11, 467; 8. r .  Storall ,  695. 

Distance Between Vehicles-Sre .ill- 

tomobiles $ 911, Rmith 2;. Cone11 Co.. 
314 

Divided Court-See Appeal and Er -  
ror  $ 38, I'attc 1 son r. Hosier?! Jlills. 
2 4 ;  Pozcell c. T'cnsc~, 23 ;  I n n .  Co. 
c.  Sti?tson. 97 ;  111s. Co. c. Str?iaolr, 
9 8 ;  I31vntlel/ I - .  R. R., 817; Edgr c. 
Feldspar Gorp., 818 ; Johwstot~ 1'. 

Pnpcr  Co., 828;  S .  c. Tcr,sll, 831: 
Salcjlcr v. Cox. 839. 

Dividends-Right of preferred stock- 
holder to, see Corporations $ 16. 
Pat terson v. Hosio.l/ Vills, 806. 

Divorce-See Divorce, Ragan c .  
Ragan,  36. 

Doctrine of Accession-Does not np-  
ply to t ires placed on nutomobile, 
see Silcertox1z Stores c. Caesrrr. 85. 
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"lloing 1i11siness"-For pllrpose of 
service on Svc3ret:rrg of State. see 
l'rocess Cil~. I'lott r .  Jliclr cccl. 665. 

1)ornestic.atetl ('orporutions - I k s i -  
tle~ic.t, of, f o r  1)urpose of renue,  see 
S i i t t  Corp. 2. .  11'. I?.. 19. 

I)ower--Failnrt~ to dissent f rom will 
t~sc.lntles dower, s r e  Wills 5 40, Bell 
1'. l'Iizi~.stoir. 231. 

I)r1111liel1 llririi~g--Secessity of ill- 
tlictmeiit f o r  prosecntio~i,  see Anto- 
mobiit~s 5 320.  X. 2:. Jo11118o11. 319. 

I)rnnliri~nc.ss-As affecting capacity to  
l ~ r r n ~ r t l i t a t r  ant1 deliberate, see 
IIomicdde 4c. S. 1.. dlstoir, 93;  
s. 1.. Howso., 249; S. 2'. Hclicliitls, 
3%: instructions on cluestion of 
tlrunlieni~ess a s  affecting ability to 
prc.nitvlitnte and  drliherate,  see 
IIomic3itle 8 2ic. A. 1.. Holrliiws. 326: 
t l r n ~ ~ l i c ~ n i ~ c w  a s  prtvlnding crim- 
inal  jn te i~t ,  sce Criminal I,aw 5d, 
X. I.. dtitr~rrs, .'i01. 

I)ne 1'rocr.s~ of La\v-See Constitu- 
tional Law 15a. IIL 1.c Appt'al of 
IJtrrlic'r, 51 :  Pattcrsorl c.  Hosicru 
Jlills. S(I6. 

I.:jcc.tlnc11t-C01111)ete1lc>y of eritlence 
in summary ejectment, see Eject- 
nicnt § Ga. Lt18sitc.r 1.. Stt'll, 391 ; 
rcw1ic.t and  jntlgnient in ejectment 
to t ry  title, see Ejectment 16, 
l ' l r i t tu  1.. Cochrn~t.  265. 

13lrctioii-State is  not required to  
rlvct hetween charge of rape  and  
c:1r11:11 l i ~ l o w l ~ d f i r  of female child, 
s w  8. I*. H(ll1, 639. 

Elections-Primary election fo r  Con- 
gress. see Ntrr{/i~t c. Rourd of Elec- 
tio~cs, 140, 324 ; election I I ~ ~ I I  clues- 
tion of collnty liquor stores, see 
Intosicating 1,iquor 2. Bnilcg u. 
I~rysor?.  212 ; on issuance of bonds, 
scv J ln i~ic ipnl  Corporations 44, 
Sltrlcs 1.. Coti~rs. of Fore. Onlis. 30; ; 
necessity of election for issuance 
of lmnds, see Taxation § 3b. 4, 
Xc'ssi~wrs 1%. C o l t i ? ~ b r ~ s  Count!/, 634; 
7'1cinirlg r. Wilrnirlgton, 655. 

Electricity-Col~tempt of court  fo r  
violation of mandatory o r d w  relat-  
ing to mnnicip:ll power plant, see 

Contenil~t  of C'onrl: 2b. T17illiam- 
soti 2:. High Poi11 t, 693. 

E l n i n c ~ ~ t  Domaill-Special benefits, 
see Emiilnlt  Domn:.n 12, Bc~i l (~u v.  
Hi{/l~zcn!/  con^.. 27s': costs, see Emi- 
nent I h m a i n  24, J e rc i s  2:. -11n1-s 
Hill, 323 ; t ime of resting of title, 
sec Emillelit I hn ia in  5 2,X L ~ o n b c r  
C'o. r. G r c ~ l ~ a ~ r r  L 'o i r~ r t~ .  167. 

Employer and  Enipluyee-See Master 
and  Servant.  

En t ry  and Gran-JSnrsli lands held 
not subject to elltry and  grant.  see 
Ius.  C'o. c. P ( I ~ I ~ ~ c ~ c ,  83. 

Equit,\---Charitable trusts,  see T rus t s  
8 fig, Woodcock r .  Trus t  Co., 224; 
resulting ant1 coi~s t ruct i re  trusts.  
see Trus ts  1 15. Tc,ac.lrcu 2.. Gurl(,!/, 
2SS : JtrcX.sou 1 . .  l ' l ro~~~psor i ,  538 ; 
Urilc!/ c. 12obcrsorr. 293 ; Clra~nbcrs 
r. I3!1crs, 373 ; Bolrcri~~rou r. Trot-  
~ I H .  706: equitable mortgages, see 
Jlortgages 5 L'a, IZr'ilcB~ c. Robcrsoir, 
'"33 : O'Briutrt I . .  L w ,  723; equitable 
conversion, see Coi~version, Scaglc 
r .  Hnrr is ,  339 : la~:l~es, see E q l ~ i t y  
5 2, Tcarheu r .  G r i r l e ~ ,  288 : Jnclc- 
so11 1.. Tho~irpsoti. 539; R i t t e r  r .  
L'l~arttllcr, 703 : "He  who seeks 
e q u i t ~ .  must do equity," see Ha i r -  
s t o ~ ~  2.. Iic2srcick C'orli.. 6 iS  ; Pi t r t~ ix  
2'. Casztnltu Co.. 760. 

Equity of Redempt io~~-Trai i s fer  of to  
ccstzti. See Mortgages $ 24, Mzirplru 
u. Ta!ilor, 393. 

Es ta tes  by Entireties-See Husband 
and  U'ife $ 14, I iccl  c. Bailcll. 139. 

Estoppel-Jluilicipali ty not estopped 
to  plead 1i1tr.a rir.c>a. see JIunicipnl 
Corporations 19c, Je1t1;ii~s 2'. Hcrr- 
d c r s o ~ f ,  244; Xcrrir!/ c.  Bco t l a~~ t l  
S tc l i ,  481: tenant ~ s t o l q ~ d  to  deny 
landlord's title, see Landlortl and  
Tenant  5 3, 1,nasitc.r r.  Stcll, 391 ; 
administrator estopped to  a t tack  
h is  own hid a t  sale a s  ultra circs,  
see Esecutors  and Administrators 
8 12d. F i l f a r~ce  CIA c. Trus t  C'o., 
475 : wtoppel by judgments gener- 
allx. see Jndgrnentc; 5 32. Crut.c.ford 
r. Cralcford, 614: I'atterxotc r. Hos- 
irvy Mills, 806;  estoppel by judg- 
ments a s  of nonsui.-, see Judgments 
1 33a, Chwk  v. R. I?.. 132: Brilc!~ v. 
Robersori, 295 : estoppel by laches, 
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see Equity 5 2. Tcnclicrl c. G~rt ' lcl~,  
288 : Jncksori c. Tlrorrtpsor~, 530 ; 
R i t t o  c. Cltn)rdlfr. 703. 

Evenly Divided Court-See Appeal 
nnd Er ro r  5 38, Put tosow c. Hos- 
i e r ~  .lfills, 24;  Porci 11 z'. T7cclsc?/, 
25;  Ins. Co. I.. Sti~tsori, 07 ; Itrs. Co. 
1.. Rtitcao~r, 98:  Braictlrc/ 1'. K. R., 
817 : Edge c. Fcldepnr C O I . ~ . .  blS ; 
Johnstoir I.. Pupcr  Co.. 5.26: S. c. 
T r t ' r ~ l l ,  831 ; Sair?/c't' I . .  Cox. 830. 

Evidence-See Eridence. Criminal 
Law 5 28, ct  scq.; evidence in par- 
t icular actions and  prosecutions, see 
particular titles of actionq and 
prosecutions ; in hearings before In -  
dustrial  Commission, see Master 
and  Servant 5 52b; sufficiency of 
evidence, see Tr ia l  8 24, Jfor.r.cs u. 
Jolr?isott, 402; Corlrut~i c. 111s. C o ,  
526: reception of evidence compr- 
tent for  restricted Dnrpose, see 
('riminn1 Law 5 4Sb, 8. v. Hn !!.I# firs, 
326: S. C. rs. 6.72. 

Esceptions - Assignments of er ror  
must be supported by, see Criminal 
Law 5 7Sb. S. c. t'a~~crc~ll. 467 ; ex- 
ceptions to  charge, see Appeal and 
Error  5 Gf. Robrrcsort e. 'l1rcr~rspot~tc~- 
troll Co., 400. 

Escusnble Seglect-See Judgments I 
23. Drarcgho?~ 2'. T17nrrc 11, 404; Gor - 
tr~arz 2'. I orlie. 524. 

Esecutio~i-On judgments, see Esecu- 
tion. 

Executors and  hdnii~iistrntors-Revo- 
cation of letters. see Esecntoru ant1 
Administrators 5 4, 111 r r  Estcitc of 
f?U$k112, 210: actions to  collect ns- 
sets, see Esecvtors mid Administrn- 
tors  5 10, Brcgltf c. Hood. 410: pri- 
va te  sale of n ~ s e t s  under nnt l ior~ty  
of will, see Esecutors anti Adminis- 
t ra tors  5 12b. Sctrqlc c. Hurrrs.  339: 
Hedrrcl; z.. Hcdi.rc'li. 602 : right to 
bid a t  execution sale to  protect as- 
sets, see Esecutors  and Administra- 
tors 5 12d, Frnc?)rcc Co. z.. Trlcst C'o., 
470: sale of lands to make assets, 
see Execntors and  Administrators 
5 13a. Gralictnr c. Florid, 77;  Chnnl- 
hers z'. /<!/os. 373: claims against  
es ta te  fo r  services rendered tleced- 
ent. see Esecutors  mid Adminictra- 
tors 5 13tl. Laictlrctlt c. Morrrs, 619: 

actions against  the  estate,  see *:st1c- 
n tors  and  Administrators 5 19. Srrs- 
kiu c. Il'rfrst Po.. 347: I,! 1.c Sltrrft, 
684 : distrihutio~r of estatc~ under 
agreement, see Esecutors  an(l  Atl- 
ministrators 5 24. Rolrrrtrrro~~ r.  
Trot rn n 11, 706. 

Esplosives-See Segligencr 5 3. h'11ritlr 
1.. Oil Co.. 824: Ell is  1.. Ki.ficci~r!/ 
('0.. 38s. 

Express Trusts-Creation o f ,  s c ~  
Trns ts  5 l a .  TcnchcV!l r .  G111'1(~!1. 
288: limitation of nc.tions to en- 
force. see Limitation of Actions § 3, 
Trwrlr (,!I c. G it rlr2)l. 2SS. 

Espression of Ol~inioli-liy court ill 
remarks in esnniining witness. see 
Tr ia l  5 6. Y'11o~rpso11 1.. .411!/01. 3 ;  
Criminal Law 5 50. S. 1.. H~rt~~.c.j / .  9 :  
in instrnc.tions to jury. sce 'I'ri;il 
5 31. IIirl.w,~/ z', S'cr(>ll, 209: ('riniin:il 
L:IW 5 53e. 8. c. Borcsc,~., 249. 

Facts-Terdict may not be rentleretl 
on agreed statement of facats in 
criminal action, st>? Criminal Ln\v 
5 52a. R. I . .  Lircdcrx 5.X: c ~ n i r l ~ i -  
sivenrss of f:lcots found, see ;\pprnl 
and Er ro r  5 37e. Ffirrc,rcrl Iiorito c. 
Spcr~co..  702 : in procredii~gs before 
l n d ~ ~ s t r i n l  Commission. see J h s t r r  
and Sen-ant  5 55d. 

Pnlse Imprison~nen-Set.  I':rlsts Im-  
prisonment, Loirg v. Englc S to r r  
Po.. 146. 

"Fnmily Agreements"-See Exrclitors 
and Administmtors 5 24, Uoh~r r~~cor~  
1.. Trotninv, 706. 

Family Car-See Anto~nobilcs S 25, 
JPorria 1. .  Jolr r1sotr. 4K2. 

Frtlrrnl  Courts--1lemov;ll of c.:iiisc~s 
to, see Removal of Cnnses. Mc~son 
I . .  X. R.. 2 1 ;  Toll(>!/ r .  Lrl1117i~t. Co., 
111. 

"Fe1onf'-Operation of motor vehicle 
while undr r  influence of intosicat-  
ing liquor is  felony reqliiring in- 
dictment, see Constitiitionnl 1 ,nx  I 
26. S. 2.. Jolrirsotr. 319: charge of 
assault  with deadly \reapon with 
intent to kill, resulting in scriolis 
injury i s  felony rtquiring intlict- 
nient, see Co~isti tntional Law 5 26, 
G .  c. C l ~ g g ,  67.5. 

Fellow Serrant-Injury fro111 urgli- 
gence of, is  "accident," see l l a s t r r  
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Iirnwick Corp., 6713; Pinitix c. Ctrs- 
t t o l t ~  Co., 7G0; P'rust Co. c. Iliie~lop. 
196 : l l T a t w ~ t  1.. 1;c111d Boetk. 206 : 
agreements to p ~ u c h s e  a t  sale fo r  
benefit of mortg:rg(,r, stv JIortgi~gcs 

40, Hcnlcy c. Hol t ,  384;  liinita- 
tion of actions for,  set. JIortgugcs 
1 31n. Spczi~t c. IIi'tcc>s. 432. 

Foreign Jndg111e1lts--~~~~ri1tioll of, is  
bar  to nrtion in this Stn t r ,  stw 
Jnt lgn~ents  5 34. ?tr!/lor 1'. 1118. ('o., 
770. 

Foreseeability of Injury-See S tg l i -  
genet> 8 9. Ellin 1'. !tc'fittiy(j Po., 3SS: 
Ro71cr~so11 c. T o s i  : ic,rric~, .  I~rc~..  W4. 

Forfeitnr-For firilnrr to give irn~ntl- 
dint? noticc of tle;~tll,  st^ 111s1ir;rnc.e 
$ :3,Ja, Qot.11 uttt 1 % .  111.~. f'o., .72G : fo r  
f rawl .  stbe 111snr;u~c.t~ $ 8111, Il.c,llx 
c. 111,s. Co., 3.31. 

h r n x ~  l ' ~ ~ ~ ~ ~ ) e r i s - ~ ~ ~ ~ ~ ~ ~ ~ : ~ l s  in, see .ip- 
pe:11 :111(1 Er ro r  8 12, G i l e t ~ o r ~ ~  r.  111.~. 
Co. ,  674 : (?riininnl 1,aw 71, S. 1.. 

Ro7ii1jso1e, RG,J : n c ~ ~ ~ s u i t  c.11tertv1 in 
action ill f o ~ w t n  ),(I 1 1  1 1 c ~ r . i ~  does not 
1)nr snl~seclnent : ~ r . t i o ~ ~ ,  st.? .Jude- 
mrn t s  § 33:1, Rrilcy c. Rohcrso~e, 
29.5. 

Former Jeopirrtly-Stv ('riminn1 Lnw 
23, N. r .  Midqct f .  107. 

Fornit-ation : ~ n d  Athltcry-Src Forni- 
cnt io~l  and .ltlnltt,ry, S. c. Millor, 
817. 

Franchise !hs-See l 'nsation 8 27, 
n~tx 1.. .~ fns irc~l l .  I:!. 

Fr ;~~ic l - -~lccn~:r l  of c:111sc> of nc-tion 
for.  see T,imitntiol~ of Actions 4, 
I ~ r i l ~ ~ l i  1' .  12ohrrso~e. 295; I,oec~c.,i/ r. 
l17ilxo~r. SO0 : ns lbilsis fo r  tlwlnra- 
tion of resulting t m s t ,  stle T rus t  

15, parngraph 3. Brilc,il 1.. IZohcr- 
 sot^. 295 : c~ancellation of i n r ~ ~ r : ~ ~ ~ c . e  
polivy for,  s w  Iusu rnnw 1 31. Tl'c,lls 
7.. Ilia. Po.. 3>1 ; pres~unpt ion of. 
from tr:lnsfer of eq l~ i ty  of redenlp- 
tion, w e  JIortg:~ges 24, .lIr~rpli!/ v. 
Ttr,i/lor. 893 : tlctinit ion of nctionnl~le 
f rn~i t l ,  see Frnntl 1, 13/2~.~/.rt. 1.. 

111s.  C'o.. 6.54: cnnc~t~1l:ltion of instrll- 
ments for,  see Cilu('e1liltion of 111- 
s t r n r n e ~ ~ t s  $ 4. Rol.rrc'r I.. Ites. ('(I.. 

364. 
Frnntls. S t ; ~ t ~ ~ t e  of-!ice Fmnds. Sta t -  

u te  of. Ntte it11 I..  .Joyce. 60'2 : f ' e i t c~~~v l  
Ilolrtc. 1.. Spc' jrc~r,  702 ; lilit f t ~  1 ' .  
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dlliso11. 379; Jackso~r  r. Thott~pso?r, 
539. 

E'r:~ndulent Conveynnces-See Frantl- 
nlent Conveyances, Bccwt t  v. Mort- 
guyc Co., 778. 

Full  Fa i th  ant1 Credi t -J~~dgment  of 
other Sta te  held hnr to action in 
this State,  see Juclgments 5 34, 
Il'cr!~lor r .  Ius.  ('o., 770. 

G:rxulii1e--('o1n1)1:1i11t :~llt)ging in jury  
f rom esplosion of, nt  filling station, 
held sufficient a s  i~ga ins t  demrlrrer, 
seLL Segligence § 3, Kt~r i t l~  z'. O i l  
Cor.]~., 824. 

Gasoline Filling Stations - Zoning 
regnlations relating to, see Slrirford 
I.. Tl~a!/rroscill~~, 13.5 ; liability to cus- 
tomer for  fire from inflammahle 
snbstnnce, see Segligence 1 3. S111ith 
r .  Oil Gorp., 824; Ellix c. R c f i ~ ~ i ~ i g  
('o., 3 % ;  liability of lessor for  ney- 
ligent driving of lessee's ngent, see 
Rotlttwl; 1'.  k'ob(~taou, 2 6  

General i \sseml~ly-l)elegntioi~ of leg- 
islative powers, see Constitutional 
Law 4c, l'obtrcco Co. c. Xaxrccll, 
367; power to  classify trades fo r  
tnsntion,  see Constitntion:~l Law $ 
4b, Tobacco Co. r .  Xcrx~rcll ,  367. 

"General Benefits" -As offsetting 
damages in eminent domain, see 
Eminent Domain 1 12, Bnilt'u r. 
H i y l i f c n ~  C'oltz., 278. 

Golf- In j~~ry  to c:~tltly a s  arising out  
of e~nployni t~nt ,  see J1:lster and 
Serv:~nt  1 40e, l'lglc1. e. Corr~rt~-u 
Clrlb. 453. 

"Governmental Function" - Linbility 
of m~u~ic i l )n i i ty  for  tor ts  committed 
in esercisc of, s re  Jlnnici1):ll Cor- 
porations 5 12. Jc~lki?ru z'. Ht8rit lo~- 
aou. 244 : Hod(ji11 1'. C'hrrrlottc'. 737. 

Gross Seg1ige11cc.-Prrreclllisitr for  re- 
covery by guest under \'irginin law, 
see Antomobiles 5 10, E'clrforcr c. 
Fahad ,  281. 

Guardinn At1 1,item-For minor heir  
is  not a proper person to pnrchnse 
a t  sale to make assets, see C r ' t ~ r h  ccm 
1.. FlO!l(l. 77. 

G11ardiiln : ~ n d  Wnril-Limitation of 
:~ctIons on gnnrdinnsliip bonds, see 
('ofllelj r .  Sctrrlctt. 31. 

Gwsts-Action of guest to recover for  
injnries sr~st:iined in collision, see 

Automobiles 1 22, I.'trrforcr r. 
Fahad ,  281; Cwtn i~ ry l i c r~~~  c. Ifall~ic'u, 
456: Hccrccll c. ll'il~~ri~r!jtoir, 608. 

Gun-Pointing-Pee Homicide 5 711. 8. 
r .  Hcad,  700. 

H:~rmles s  and  Prejutlicinl Error-See 
Appeal ant1 Er ro r  1 39. Criminal 
Law 1 81c, III I T  . l p l ~ c ~ r l  of I'tr~.l;t~r, 
51 : J lorr i s  c. Ncrcic'c' Co.. a62 : I~I.!I. 
ti11 t c. Rcctlli. 748 ; 'I 'hor~rl~xo~i 1'. 
All(](,/. 3 :  h'/)(,urcr 1.. 13rorr11, 114;  
IZo(/(>r.s 1'.  Co~rst~.rtctiotl ('o.. 26!1 : 
1101.1.('11 2.. 117il~~ti~t!]to~r. GOS: S. 1;. 

Atltr t~~s.  501; S. c. B w ,  j09:  S. r .  
Unll. 630 ; 8. 1.. dlcc~.so~r .  GS.5. 

"He Who Seeks Equity Xnst  1)o 
EqnityV-See Equity 5 l a .  B(tir.sto~r 
1.. l i ( l s ~ ~ i t ' l i  C'OI.~., 678: 1'i1111iz 1.. 

C'clsrrctlt!~ C'o., 76O. 
Health Ins~~runce-See Insl1rt111c.r 5 

38, ct W(l. 

IIenrsny Evidence--In hearings be- 
fore Indust r i :~ l  ('ommission, st,e 
J1nstc.r and Se r r an t  5 qj21), l'l!11('1' 
z'. ('ole 11 t r ! ~  Cl rt b ,  4.j3 ; Jf/r lf!! 1.. l , ' r r t , -  

91it111~7 ('0.. 580. 
IIeirs--Right of rePntry. see 1)t'etls 

5 1411. I3cm(rrtl r.  Borr.(>~r, 121: ac- 
quisition of title by ( l ( w w t ,  see 
Lkscent ant1 Distribution ; "heirs" 
tIefinrt1, see . lf( i t thrtr .~ c. Jftr ttlrcJ~cs, 
204 : right to maintain ac t io i~  to rc- 
cover chattels brqneathetl. w: 
Ilriglr t 7.. Hood, 410 : heirs c~i~titlchtl 
to nwnrtl where employce ltk;~vcw no 
tlepentlents, secs Master ant1 Servnnt 
5 43. Ham11!l 2.. Cobb d Ho~irr f rood,  
IIIC..  S13. 

1Icrni:l-Whether comgmsnl)lr ,  see 
Jlnster : ~ n d  Servunt 5 4Oc. .1lof11~ c. 
Sul?s C'o., 424. 

High\r:~ys-Ihrnagrs fo r  r t~ l~w:~ t ing ,  
set Emint.nt I>om:~in 5 12. Iltril('!l 
1.. Hiy11 rco!~ C O I ~ I . .  278 ; 11111uit~i1):11ity 
not liable for  damages from cSliange 
in street  grntle, see JIrunici11:11 Cor- 
l~ora t ions  1 10h. . f~~t l ; i i i s  1,. Iic,ridcr- 
so~r .  244: duty  to keep s t r re ts  in 
repair, see J1unicil)nl Corl~or;ltions 
5 14, f t o ~ i c  z'. I l c ~ t s o ~ ~ .  231: Kpclll 1;. 

Rouchoro. 3G4: H t r ~ w l l  z'. Il.il~rti~rg- 
to~t .  008 : Il7atlii?rn c. Ralci!/l~. 644 ; 
law of the  rontl, see Anto~nol~iles.  

IIomicitle-See IIomicitle. S. 1'. .l/!l(,rs, 
652: S. r .  Head, 700: s. 2. .  . l f o o ~ ~ ,  
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prosecntion, see Constitntional Law 
?j 26, 8. ?;. ~ O ~ I I R O ~ ~ ,  310; S. 2.. (71i'Qg. 
675; motions in : ~ r r e s t  fo r  insufii- 
cient intlictment. w e  C'riminal Law 
5 66, 8. C. ,J/cI,rrll~b, 322; 8. C. 

( '?.n!jfor~, X!) :  j o i ~ ~ d r r  of counts of 
r:lpe and  c;~rn:il kno\~-ledgr,  see 
Rape B 6, 8. c. H a l l ,  639. 

Indust r ia l  Commissio~~-See J h s t e r  
and  Servant 1 36, c t  scq. 

Infants-Limitation of actions on 
guardianship bonds, see Coplv!/ v. 
S c n r l e t t ,  31; infant  heirs must be 
made parties to pi-occedings to sell 
land to make assets, set. Gvcllru~r~ 
1. .  lJlo!ld. 77: ngrevmcnt to  :~tlopt is  
not adoption of minor. see Atloption 
5 S. Chn~rrbi ,rs  ti. R!/c,rn, 373: con- 
trilmtory ~ l e g l i g e ~ x e  of. w e  Segli-  
g r n w  of, see Seg l igwce  8 12. Jftrrl- 
hcim I.. T n s i  Corp.,  689. 

1nflammnl)le S u b s t a ~ l r r - I i r r ~ i 1 1 g  in 
filling st :~tion,  see Segligencc § 3. 
El l i s  r .  R v f i r ~ i i ~ g  Po,, 3SS: Srrtitli 1 . .  

Oil Gorp., S24. 

I n  for in;^ l ' :x~~~)er i s - -~ i~)~)e :~ l s  in. see 
.ipl)e:~l n n d  Er ro r  5 12, GCri1rr~or.i~ r .  
111s. Po., 674 : c ' r i~n in ;~ l  1.aw 8 71. 
S. 1 . .  Robirrso~r. 36.7 : nonsuit c,ntrrecl 
in ;~ct ion  ill f o r t ~ r n  )/trirpi'ri.s d ~ w s  
]lot bar  s ~ ~ l ) s r q n t w t  action. see Jutlg- 
n ~ e n t s  5 33a, Brircz!l 1.. 12obwso1i. 
21%. 

Injunctions-To restrain tlcftxat of 
stoclil~oldc~rs' r ight to dividends, see 
InjnncTions 5 2, I-'czttc'r~,so~~ 1:. Bos -  
ir,i,!/ .llills, 806: c ' c ~ n t i u n : \ ~ ~ ~  o f  in- 
te r lomtory  ortlt'rs. s tv  I n j n n c t i o ~ ~ s  
5 11. BiliIV!/ c. I l v ! ,~~o t l ,  212 : 1 ' /1 t t (~r -  

W I I  1 . .  Hosicr!! J l i l / s ,  SO6 : twjoinillg 
tltval;rrations of 11rinmry txlection. 
w e  Elwt ions  17. Ilr~v!lirr 1'.  Roc~r'rl 
o f  ElccStioria. 140. 324: t m j o i n i ~ ~ g  
forrclosurt>, see JJortgagtw 30t1, 
I l~ri~. .s f / i~r  I., lic'.urc.ic.li ( ' o I ' ~ . .  67s : 
I'i~iiii.r 1.. Cirsrctrlt!~ ( 'o.,  7Gl) : writ  of 
i~rirrrrln~rr rts, see 3I:l n t l :~mns : r l~ jo in -  
ing issnnnce of I)ol..tls, set. Tns :~ t ion  
8 3 % ~  8i1r~l(',s 1 . .  ('orir r.v. o f  Forci. 
Orrltx. 303: Sijxsio)is 1.. f'o1icr)rhre.s 
( 'o ir t i t ,~~.  634; vio1atio11 of I ~ ; ~ I I ~ : L -  
tory order a s  colltenlpt. see ( 'on- 
ttbn~pt of Court  § 2b. Il~illiirri~sorr C. 

Hiyl i  I'oirt t .  G!13. 
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5 27, S. r. d l s t o t ~ ,  93 ;  S. V .  I ~ o I I ' s ? ~ ,  
240 : S'. r. Hatcli i~rs,  326 ; S. o. Jloorc, 
6.78: in action for  crimiilnl c:onrer- 
ration. see I Iu sha i~d  ant1 Wife 8 41, 
Ur!/cr~~t 2'. Cnrrici', 101; in nctioil on 
contract, see Contracts 5 23, I17crltc'r 
1.. I17itlrcoff. 366; ill action for  neg- 
ligent injury,  see Segligencr 5 "0, 
S'pc'~rce~. I . .  K ~ O I I ' I I ,  114 ; O,qlc o. G i b -  
soil. 127;  Hurc r l l  c. l l ' i l l~ri~ryto~r,  
6OS: o1)jectioiis and esctil)tions to 
charge, see Apl~eal  and  Er ro r  8 Gf, 
IZobirrsoir z'. ?'i'rr~r.sl)o~'t(rtiorr C'o., 
4% : Hr!/n?c t z'. I<ced!j. 745 : 11:lrm- 
less :1nt1 ~ r e j l ~ d i c i a l  e r ror  in in- 
stnlctions,  see A l q ~ e ; ~ l  alid E r ro r  § 
3!k~. Criminal Lnw 5 Slc. Y'lroirlp- 
so11 1 . .  All.f//~l. 3 ;  ~s/ 'l ,c.lrc~c'l~ 1'. l~lYllcl~,  
114:  IZoqcrs z'. ('or~strrtctioil Co., 
20!): Hrr1.oc.11 1:. I17ilrrr i11gto11. 60s ; 
I</',i///~/t o. I?f,~tl!/, 748: S. 1.. .L(~oII~ .Y,  
.XI1 : x. 2.. I)(,(,, >OD : S .  c. :ll~'c~r'so/l, 
686. 

I~~snr :~i lce-See  Insnrancc ; clilim of 
:~ssignee of policy licld not claim 
against  cstnte so ils to  be barred by 
six month stnttltr. see 1,imit;ltioil of 
Actions 5 10, Sfrlltrrs 1;. Btrrtli. 300; 
c~)rnp~i t :~ t ic~i i  of t imc for  c : l~~cr l ln-  
tion of cornl~cwsiltim insurnilce. see 
3 h r t e r  ant1 Scsrr;int 5 4.7~. I'c3ttit 
1'. Il'r.c~il(~r. Co., 33.7 ; surety coli tr ;~et .  
see Principal ant1 Surety ; r ~ i d e n c e  
of liability i i isl~rmlcr is  incoliil)t~- 
t e ~ ~ t  ill actions for  ~ legl igrnt  i l i j i~ry .  
see Segligencr 5 1s. I)rtlic3 r'. C'lril- 
~ I T I I ' S  O ~ I I ~ . ,  .770. 

111tt,r\-ei~t,rs-St.c P ; ~ r t i e s  5 !I. JIr11.t- 
!lcr!/c, C'o. 1. .Ilor.t!/cr!/i~ Co.. 6:)s: ha s  
I)l~rt len of 1~ ru r ing  title ilc: ;~g :~ i l l s t  
jl~tlpnic~iit crctlitor ill rsecutioil, s t v  
*d':','c~.c,tt z'. Jlort!/rr!/c1 C'o.. 778. 

I n t o x i c : ~ t i ~ ~ g  J ~ i c ~ ~ i c ~ r - I ~ : \ - i ( l ~ ~ ~ ~ ( ~ c ~  01)- 
t;ril~c~tl witl iol~t sc>;~rch n-nrrnlit is  
c.oml~ctrnt, see I ~ l t o s i ( ~ : l t i ~ ~ g  T,i(llior 
S !Ic. S. ?.. . l f c ~ I ~ c ~ ~ .  1S4: f~lPctiolls 
iilmn qiicstioi~ of Colulty I.iclnor 
Stores. s r c  I n t o s i c x t i ~ ~ g  1,iquur 5 2. 
l<trilr,!/ r .  Bru,~011, 212 : 13, C.  Act 
does not r :~ i se  pres~uiil)tion tha t  
possession i s  for  1,ilrl~ose of sale, 
sec I n t o s i c ; ~ t i l ~ g  Liquor 5 41. S. v. 
LOclic'?/. 6% : collsolidntioii of 1)rose- 
cntioli for  tr ial ,  see ('riminill 1,:1w 
9 47. 8. o. Dfrris. iS7. 
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I n  Trnnsitu-Injury to  animals in 
transit ,  see Carr iers  10, Frtller c. 
R. R., 6 %  

Inten--Circumstantial  evidence of 
frlonions intent to commit rape 
11rld sufficient, see S. c. l ' r o l l i / ~ g o ,  
28:  where specific ac t  is  forhidtlen 
proof' of intent i s  not necessary, see 
Criminal Law 5 2, S .  1.. Dni-ia. 787 : 
testamentary intent,  w e  Wills 5 3, 
Clro/rrbo.s 1'. I I~/crs .  373; intent to 
c'omniit rape,  s r e  Iinpe 1 5.  R. c. 
ddn~rrn.  501; intoxicntion a s  1)re- 
c l~id iug intent,  see Criminal Law 
§ ;Ih. 8. 2.. .ldnms, 501. 

Interrut-Default in payment of. a s  
giving right to  foreclose, see Mort- 
gngw § 301). TT'o1~1( I/ 1.. IT'orlrt~. 311 ; 
illegnl interest. see r s n r y .  Piurtia 
c. C'nsirnlt!/ Co., 7GO : rrstrnining 
foreclosure fo r  usury.  see Mort- 
gages § 3Od, Ilnirstoti z.. I icsr r~r l ;  
Corp., GTS; P I I I I I~X  1.. Casrctrlt!/ Co., 
'iG0. 

I~itersectioiis-Spcetl nt ,  see Antomo- 
biles § E c ,  Flcctrlcc~r 1 % .  Cocrl Co., 
117 ; intersectioni with tlirongli 
highway, see Ant omo1)ilcs l2e ,  
Marslr 7.. I<!/rd. G O .  

Intervening Segligenc3e--See Segli-  
gence 5 7, C ~ ~ ~ r r r ~ ~ ~ r / l i a t r ~  c. Hotjnrs, 
4%;  I in rc t l l  1'. Il*tlrrzirrgton, G08. 

Intosication-l)riviilg while intosi-  
rated,  I I C C P S P ~ ~ ~  of indictment fo r  
prosecntioli, see Automobiles 8 32c. 
9. I.. Jolr rrson, 310 ; a s  precluding 
crimilial intent,  see Criminal Lam 
5 5d. 8. c. . ldni~rs,  301: a s  affecting 
wp:lcity to prt~rnetlit:lte, see IIomi- 
citle 5 4c. A". 1.. .ll.utoir, 93;  S'. c. 
1lr11c.sc r', 249 : 8. 1 . .  Hn rrlcrns, 326. 

Inviter.-Tiability of filling station 
operator to  custonier for  fire from 
intl:~nnnable snbs ta~ice ,  see Srgl i -  
gcnce 3, Ellla c. R c f i ~ i ~ g  Co., 388: 
811~1t l i  1'. Oil Corp., 824. 

Involnntary Confessions-See Crim- 
inal  Law 5 33. S. 1.. Ilarcliirts, 326. 

Involuntary Jlmlhlanghter-See Homi- 
cide 5 i b ,  S. 1.. I-lcc~tl, TOO. 

Involnntary Soiisnit-Even though 
enterwl in action irl forltia pauperrs 
( low not ba r  subsequent action, see 
d n t l g ~ i ~ m t s  8 33a, paragraph 2. 
Ijt.rlc!! 1'.  Roberso)~,  295. 

Irrelevant and  Redundant blatter- 
Motion to  str ike out,  see Pleadings 
1 29, Pat tersox c. R. R., 3 8 ;  T r i ~ s t  
Co. C. Dunlop, 196 Wurren c. Lnnd 
Bn)/li, 206; Heffnw c. Iws. Co., 359. 

Iss~~es--Uiscretio11ar,v power of t r ia l  
court  to retain cause fo r  t r ia l  on 
other issues, see 'I'rial 5 5, Briqlr t 
e. Hood, 410; forrn n~i t l  snfficirnvy 
of, see Tr ia l  1 37 :  F~rinrrce Co. c. 
Triist Co., 478. 

Jailer- Cause r ema i~ded  fo r  finding 
ns  to whether accitleiit arose out of 
employment a s  t lqmty sheriff or 
jailer, see Goiz.ors o. A l a n i c ~ ~ ~ c ~ c  
Cort~rt~/,  18. 

Joinder of Counts-See Indictment $ 
S, S. 1%. Hal l ,  C30. 

Joint  Torts-See Tor ts  1 4, Cii1111~rrg- 
11 ~ I I L  1..  I faylc  s, 4513. 

J o u r n e ~ m n n  Plumbtr-Held not to  
come within license and  s ta tu te ,  see 
P luml~ ing  and  Heat ing  Contractors 
8 2, N. o. Ingle,  271;. 

Judges--Of Superior Courts, comniis- 
sion for  Spring Circuit, see Courts 
5 4, West C. 1Voo11corfl~ Co., 214. 

Judgments-Motion 11 a r r e s t  of, see 
Criminal Law 1 36, S, c. JicLamb, 
322; S. v. Jitlian, 574; S. c. Cra!/- 
to?!, .?XI; in prosecution in violation 
of Prohibition Act, see Intosicating 
Liquor 5 Dg, S. C. .Ilosrhoriri3n. 321 : 
esecntion oil, see Flsecntion ; action 
to  con~pel  levy of t a s e s  against  mu- 
nicipality, see Cnsicalt!~ Co. 1.. 

Conlra. of Sulrtda. 325; i n  action in 
ejectnie~it ,  see E.ectment 5 1 6 :  
Twitt,! I - .  C'orlt ran 265 ; c r w l  and 
lunusnal p u n i s l ~ ~ i i e ~ ~ t .  see Constitn- 
tional Law 5 32, h. u. Jio~rIioio.ra,  
321;  e sp i r a t i o~ l  of' t ime to  plead 
aild jwlgment by tlefault, w e  Judg-  
lnents 11, Hcl'fr~c I z'. I ~ r s .  Co., 339 ; 
conformitg to  veltlict, see Jutlg- 
m r ~ i t s  5 l i b ,  l ' r r t t t !~  1;. Cocltrarr, 
26.7; at tachment t f  leiii of judg- 
ment by confes~ion,  see Judgments 
I lob,  I i(( l l  c. naccc!/, 159;  docltct- 
ing and priorities, w e  .Tudgmnlts 
5 19d, Iiec.1 P .  Builc~/ ,  159;  land 
npon wliicli lien nttaclies, see Judg- 
ments 20, Jackson e. Thonzpsorr, 
539; direct mid colla te ra l  at tack,  see 
J u d g n ~ e ~ i t s  5 22b, Grocc c. Gt.occ7, 
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398; plcadings in action to  set  
ttsitle, see Judgments 22c, liirrtoir 
c. lVl~itchur~st ,  9 9 ;  Stcccrts v.  Cecil, 
3 3 ;  setting xside by surprise and  
e s c ~ l s a l ~ l e  neglect, see Judgments  § 
22e. 1)rcterylr O H  c. IT-crrrclir, 404 ; Cor- 
~ r e c r i r  e. I'ot'lic, 524; want  of jurisdic- 
tion, see Jndgments  1 22b, G r a l ~ u m  
v. Floyd, 77 ;  Grocc c. Groce, 398; 
I3oRn11tro11 c. Trotnzan, 706; opera- 
tion of judgment in general a s  bar  
to subsequent action, see Jiulgment 
$ 32. Pi~ccc.ford 1;. ('i~tzcford. 614: 
I'trttc,~.so~t c. Hosicru Mills, SO6; of 
nons~i i t  a s  ba r  to  subsequent action, 
see Judgment 33a, Cheek z.. R. R., 
1.72 ; B r i l c ~ j  c,  Robcr-sou, 296 ; as-  
signment of stock assessment judg- 
ment, see Jutlgments 36, Lit t le 
z.. Stcclc. 343; exchange of deeds by 
husband and  wife held not to kill 
judgment, see Judgments § 44, Iiccl 
c.  Hailc!j, 139;  judgment on plead- 
ings. see Pleadings § 28, Crcnzpbell 
r. ' l 'r~rst Co.. 680 ; Oldltotrc v. Ross, 
606 : judgments appcalablc, see Ap- 
peal and  Er ro r  2, Tritst Co. 1:. 

Ilrcrrlop, 196;  Bright c. Hood. 410. 
Judicial  Sales-See Jnclicitll Sales ; 

at tack  of sale by atlministrntor to  
make assets, see Gralranr 1'. Flo!jd, 
7 5 ;  ext.rcise of power of sale in 
tleeds of t rus t  :lnd mortgages, see 
Mortgages $ 32, 8ptriir I.. Hitrca, 
432; day on which execution sale 
may be had, sce Judicial  Sales 3. 
Hladcri Coiclrt,~/ 1:. Nrcccc>. 544. 

Junior Lienor-Right to enjoin fore- 
closure, see Jlortgages § 30g, I'irr~lix 
c. Casualty Co., 760. 

Jurisdiction--See Jndgments 22h, 
Gralranl c. Floyd. 77 : (11'occ' 1.. 

Grocc, 308 ; l3olra1er1oit z.. T ~ ~ o f i n a r ~ ,  
706. 

Jury-3Iotion fo r  new t r ia l  for  t ha t  
jury saw moving picture depicting 
murder  mystery, see Criminal Law 

57, S. c. Hnzclii~is. 326; cwurt may 
not determine issues of fnct raised 
11y pleadings, see J u r y  $ 5.  JlcCul- 
1c:r.s z.. JOII( ,S ,  464 ; C(1111pbr11 c. 
Trust  Co.. 680; right to  t r ia l  by 
jury in criminal cases, see Consti- 
tutional Law 27, i?. r. Lr~c,tl(,t,x, 
558. 

Justices of the  Peace - Penalty 
against ,  for  g i ~ i n g  war ran t  to con- 
stable of another  township, s w  Pen- 
alt ics $ I, Jan1c3s c. U('rcri~j, 470. 

Justification-Jlatterx in,  must be 
supported by allegation, are Slan- 
der  8 9, 13ryi11~t v. R c c d ~ ,  748: jus- 
tifiable homicide, see IIomicide 
27f. S. r. Moore, 6.78. 

Iierosene-Complaiiit alleging in jury  
from explosion of, a t  filling station 
held sufficient a s  against  demurrer,  
sep Segligence 3, Snzitlr I:. Oil 
Corp.. 821. 

Laches-See Equity 5 2, Tcachcy u. 
Gltrley, 288 ; Jaclisolr 1;. Il'leorr~pso~r, 
339 ; Rit to .  v. Cl~arrdl('r, 703. 

I,andlord and Tt,nant-Rental agent 
may not maintain action for rents, 
see Landlord and Tenant  2.7, Ills. 
Co. c. L o c l ; ~ ,  1 ;  purchaser takes 
subject to  lease by vcntlor, see Yen- 
(lor and  Purchnscr § 30, Frwtnccn 
c. -11 orrison, 240 ; acknowletlgment 
of leases, see Deeds 1 3, E '~~ce~r ra~c  
c. 3for~isorz, 240; estoppel of tenant 
to  deny landlord's title, see Land- 
lord and Tenant  § 3, Lnasitcr c. 
S'tcll. 391 ; agricultural  tenancies, 
see Agriculture i e ,  U o y k  c. 11'11 it- 
Icy, 814; lessor of filling station 
held not liable for  negligent driving 
of lessee's employee, see Automo- 
biles 1 24, Rotlrroclc c. Robii~sorc, 
26. 

Lapsed Legacies-See Wills 1 $2, 
l 'ricott c. C r c t l r a ~ ~ ~ ,  199 : Hil l  c. 
Colic, 405. 

Las t  Clear Chance-See Segligence 9: 
10, S'l~crli~r c. R. R., 222. 

Law of t he  Case-See dppenl  and 
Er ro r  49n, Pozccll v .  T7t.ascl/. 25 ; 
O'Bi~iartt c. Lcc', 723; Pa t t e r so i~  c. 
Hosierlj Mills. 806. 

Law of t he  Forum-See Courts 11, 
Farfoicr v. Fahatl ,  281. 

Law of the  Land-See Constitutional 
Law § l 6 a ,  I11 re  Appeal of P a r k o ,  
21 ; Puttcrsorl c. Hosic3r!j Mills, 806. 

Leases-Purchaser talies subject to 
registered lease of rendor,  see T'en- 
dor  and  Purch:~ser  $ 30, Frcel?la~z 
c. Morriso~r,  240 : aclinowledgment, 
see Ileeds $ 3, l~ ' twt) ra~r  c. Jfo7,ri- 
sort, 240; f a r m  leases, see Agricul- 
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client's l:nid, see Attorney illid 
Client 5 10, pa rnpxp l i  2 ,  C1'1itc.11- 
ficlltl c. Fosto- ,  eiZ1. 

Limitat  ions-See Liinitations of A\c- 
tions : limitation o f  p r o s e c u t i o ~ ~  for 
firilnre to  s l~ppor t  i l l t~git imntc cliiltl. 
see liastnrtl 5 7 ,  S. c. I ;~~r t lx l~c t  I ( ' ,  6 : 
limitntioli on actions for  tl(~ticics~~cy 
j ~ ~ t l g ~ n c n t s ,  s w  1{1tiltli11!/ t111d 1,0rr11 
.1sr11. c. Joires. 30:  limitiltion of 
actions to forc,clos':. s1.c 11ortg:rgt~s 
$ 8 31n, 32~1, Spniil I . .  I l i ~ ~ c v .  432 : 
011 :ic.tions to  restri:iii i ssnal~cc~ of 
l ~ o ~ ~ t l s .  sce Tnsi t t io~i  $ :<Sn. Sv.s.uit~its 
1.. c 'c~l /~l l l l l l~.s  ~ ~ 0 1 1 1 ~  t ! / ,  634 : 011 :LC- 
t i o ~ i s  I)i~srtl oli 11s1.ry. s1.e Usury 1 
!):I. Pi1111 iz 1;. C'trxtrult,~~ ('ti,, 760, 

Litll~or--See I ~ i t o s i r i ~ t i ~ ~ g  I.itluor, 9. r. 
1)oc i s .  7 8 5 ;  S .  1 : .  I,oc.lic~!/, 5%; h'. v .  
.IlrGcztz. 1S4; S .  t. . I I o s c l t o ~ c ~ ~ ~ n .  321:  
evit1ellc.e obtninctl witliont sc:rrcil 
~ v i r r r n i ~ t  is  c.o~npclrnt ,  scc In tos i -  
cating Liquors 5 !)c. R. 1 . .  V c G r c ~ ,  
lS4 :  elections nl)on clllclstions of 
Co~ui ty  Liquor Storc>s, see In tos i -  
cnting Liquor $ 2 ,  I'1trilc.u I . .  nr! /sorl ,  
"2 .  

"Local .\gent"-For pllrltose of st1r\-- 
ice of summons. stbe l'roccss § titl. 
I'lott 1.. Jlichncl ,  605. 

Lodging Ilonses-Iier[niro1iie~11ts :IS to  
tire csits .  ace I1'oocrs 1. .  Ilctll. 16. 

>[ail--Tim? coinpntcil f rom rc~c,cipt of 
noticcx, w e  Jlirstcr n~l t l  S t w : r ~ i t  9: 
&c. I'c'ttit c. 2'1'e~il( 1. C'o., 33.7 : ~ n a i l -  
ing  ~iot ice  of motion to str ike out 
mnlies service of motion nugatory. 
see l'lcnclings $ 2!). pnr:tgrapli S. 
IIc3ff~cc'r. c. 111s .  Cn. .  :Li!). 

Mnlice--Implied f rom use of tlei~tlly 
wtwpon. see IIomic.itle $ 16, para-  
graph %, S .  ?.. Ilorrsc~r, 249 ;  S. 1..  

Hn lckiirs. 32(i. 

Jlalicious Prosec11tio11-.ictiolls fo r  il- 
legal a r res t ,  see Ftilse Imprison- 
ment, Loug c. Eoglc  S tore  Co, .  146. 

Mnlpr:~ctice-See Physicians and Slir- 
gool~s 5 1.7, C O L . ~ I I ! J ~ O I L  c. Janzcs. 51. 

Mandnmns-To conigc~l levy on school 
t a s ,  stv . l I ~ i f r s  1) .  I30ord o f  Edrtca- 
t ion.  59; to  compel levy of t ax  to 
pay jliclgnient against  mmiicipnlity, 
see C n s ~ t a l t ! /  Go. 1 . .  Co111rs. of 9 a -  
lrril~r, 235;  to  conipcbl declaration of 
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Democratic nominee, see J I and~rmus  
5 &I, IBrrrgii~ L.. Bo(rrd o f  Elect iot ls .  
324. 

Jlanslaughtcr---icq~~itt:~l on charge of 
recliless driving does not ba r  p o s e -  
cution for  manslaughter,  see Crim- 
inal  Law 5 23, S. e. V i d g c t t ,  107 ; 
owl~er ' s  liitbilit3- for  mmisl:~ughter 
committed by driver,  see Automo- 
biles 5 33. S. 2. .  Spvrlill. 123 : m:111- 
slangliter in negligent operation of 
:~ntomohile.  st^ Antoinol~iles 8 32e. 
S. z'. H ~ c y g i ~ i s ,  X S ;  inroluntarg  
miuislanglitcr, see Homicide S 711, 
S. c. Hctrd. TOO. 

Marsh Land-Title.  entry.  rind grallt, 
see Waters  : ~ n d  W;tter Col~rses  P 
1.5;1, Ills.  ( '0 .  r.  l'ci~~rirc'lc, 08. 

J las ter  : ~ n d  Servant-Sec Jlnstcr and 
Servant : Worlimen's Co~nl)e~~s: l t io l i  
Act, see Master ant1 Servant 5 36, 
ct  s c q . ;  master 's  liability for  negli- 
gent driving of s ~ r w n t .  see Auto- 
 nob biles $ 24. 12otl1t.ot.l; r .  12obcrsoi1, 
26;  Y ~ ~ i i r l ;  r .  JIcIrrtosl~,  465 : IZobiir- 
sotc a .  T ~ ~ r r ~ s p o ~ . t t c t i o , r  Co . ,  490; 
master 's  liability to third person for 
wrongful ac ts  of servant,  ace Mas- 
t e r  and  Serl-ant § 211), L ~ I I ! J  c. 
Eagle  S t o ? ~  C o . ,  146:  12ohi11soi~ 1 . .  

X c S l l ~ n i ~ c . ~ / .  180. 
"J1aturity"-See JIortgnges 8 3011, 

paragraph 2. IT7orT(,!/ c. 1170r.I~~!/. 311. 
Jlayor 's  Court-Jurisdiction of. set. 

Courts 7, 8. c. Joh11sot1. 31'3. 
3Iemorandum-Sufficient to take  con- 

t rac t  out  of s ta tu te  of f rauds ,  see 
Frauds ,  Stature of. 5 2i1. S~lt i t l t  c. 
Joucc,  602  

JIental  Incapacity-l)rmiliei~~~esu :ts 
affecting capacity to  premeditate, 
see Homicide 5 4c, S .  1%. 1201cucr, 
249; 8. c. JI~rrcl i irr~.  3%: S. v. 11- 
stort, 03 : a s  l~rcclnding formation 
of criminal intent,  see Criminal 
Law 5 6b. 8 .  c. Adrr?~fu,  501 ; a s  
excusing notice of disability, see 
Insurance 5 341). Tl*ootlcll c. Irrs. 
Co., 496. 

Meritorious Defense-See J ~ ~ t l g m e n t s  
$ 22e. Dralrglrorc z'. 1 ~ t r r w 1 1 ,  404: 
C'ornzan z'. I'orkc. 624. 

hIinors-Limitation of actions oli 
guardianship bonds, see Coplc!j c. 

made parties iu proceetlillgs to sell 
land to  malic assets, see Crulltritl 
c. Floud,  77 ;  agreement to :tdol~t is  
not adoption of minor, see Atloptioll 
5 5. C1~cl11zbo.s c. Bjlr'rs. 373 : cnrl~:ll 
knowledge of. see I::~pt. $ 1. A". 1 ' .  

Ha l l .  630;  co l~ t r ib l~ to ry  i~c~gl igei~ee  
of. see Segligence 5 12, .lf~rtrlr eiitl 
1:. Ttrxi Gorp.. cis% 

JIisreprese~1tatioi~-1~t~fi11itic of, see 
F raud  S 3 ,  12c1'1l'c.i. r .  I11.s. C'o.. .i54: 
cnlicellation of i ~ l s t r u n i r ~ ~ t s  for.  st^) 

Canc.rllntiol~ of In s t r~uncn t s  S 4. 
B c r r c o  c. Iils.  Co. ,  X 4 :  c:~ncell:l- 
tion of policy for,  see 1iisnr;lnce O 
31. lT~el7.s r.  Ii1.s. Co . .  551. 

Jlistake-(:nncclli~tio~i of i i l s t r r~~nei l t s  
for,  see C;lncell;ltion of I i ~ s t r ~ ~ m e i l t s  

3,  C'lrcc,l; I . .  11'. I?., 152: rt>col-ery 
of molirg 11;litl lu~t lcr  11ii~t;tlie of 
f t~e t .  setb J I o n t ~ ~ -  IZeccived. .Mo~,yfr~r 
r.  fipt.1i ill ,  2;;. 

l lollry l~c~c~piret l- l t t~cov(~ry of Inoilty 
p t ~ i d  nnt1c.r mist:ll;e of fact ,  see 
J1onc.y Iicceil-ecl. . l lo~ytrtr r .  Sprrrill. 
"5. 

3lonol)olit~s-Sre JIonol?olirs, I'tr ttczt'- 
sort r .  K. 12.. 38. 

JIortg:~gcs-See M o r t g n g t ~  : nction for  
frantl  in prcll-cSntilig i~~c.rc,ased l~itl. 
stte Frnntl 8 11. /,ittl(,jolrtr 2'. . J O ~ L I L -  
w i r .  2": l in~i tn t ion  of actions to 
foreclose, sce JIortg;~gcs 5 31~1. 
Npctitr c. Hirrcs. 432 ; on exercise of 
power of snle. w e  Jlortgtlges 5 dle .  
Slmiir c .  1ii1ic.s. 432 : cxncelliltioli 
of, for  fmut l ,  re(. Cancell:~tion of 
I l~s t rnmen t s  5 4. IZo.rr.c,~' I . .  111s .  ('0.. 
.X4. 

Jlotion-To nonsnit, see Tr ia l  8 21. 
c t  sty., C r i m i ~ ~ i l l  Ln\y S 521). ; ~ n d  
particular titles of ;~cTioi~s i~nt l  
ctrimes: motions for  new t r ia l  for  
newly discovrretl rvitlc~ncr. st,e 
('rimin;il Law 5 5% S. 1.. Lirr~rc~!l. 
3 6 :  motioi~s  to str ike olit. set, 

Pleadings 5 29. l'rrttcst'sot~ I . .  I?. 12.. 
3S : 'Z't~cat ('0. c. I)rt r r  lop,  196 : IT- t r  1.- 

W ~ L  1.. Lur~tl  13rl11li. 206;  I)/llic> c. 
Clrildrcn's C'o~rl.. 570: in ar res t  of 
judgment. see ('rirninal Law 8 *76, 
S. c. JIcLor?lh. 32'2: AT. I: .  Jlilintr. 
574: 8. v. C I Y ~ ~ I ~ O I I ,  570: for  new 
trinl for  t ha t  jnrg si1w nioving pic- 

$ m r l c t t ,  31  ; infant  heirs must be ture  tlepictiilg murder  mgstery, see 
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Crimmxl Law 5 .57, S.  e. Hc~tcliirfs, 
326 : m:~iling of notice of motion to  
str ike out  llrld snfficient, s r e  Plead- 
ings § '"3, p:~ragr:lpli 8, H (  f f ~ r c  , c. 
Ius.  Po., 359: for  judgment on the  
plc~adings, see l'leadings 8 2s. Old- 
liam C. Ross, 696: to be allowed to 
intervene, see Par t ies  5 9, Vortyayc 
Po. C. Jlortg!~gc~ Co., 6%. 

Moving Picture-Motion for  new t r ia l  
for  t ha t  jury hilw moving picture 
depicting murtler mystery,  see 
('riminal Law 8 .57, S. c. Htr~X'it is ,  
326. 

JInles--1nj11ry to, ill t ransit ,  see Car- 
r ier  p 10, I,'ctll( r z'. R. R., 646 ; 
c r w l t y  to, see Animals 8 7. S. c. 
Sticrs, 126. 

JIunicil~al Auditoriums-Bond\ fo r  
h ~ l d  not fo r  ncccssary municipal 
expense, s r e  T~c~rrrrrrg 1.. T17rl~trrtrg- 
toll. G.3. 

Municignl Corporatio~is-Po\vers. of, 
set, Mnnicipal Corporations $ 5, 
JI(rtlr!/ 1 . .  Ncot1n)rd Sccli, 461 ; lia- 
bility of ngt~nts  on  contract  r s e -  
cnttvl for  municipality, see JIunici- 
p:11 Corporatioils 8 I ld,  Jc?iliirrs V. 
Hc rrdc~wrr.  244 : governmental func- 
tion, see J I~ul ic ipal  Corporations 9: 
12, drr~krris 1'. Ilc'rtd( ~ w r r .  244 : 
Bodqirr 1' .  Clrt~r~lottc~. 737 ; d e f t ~ t s  in 
streets and  side\villks. see J l l ~ i l i ~ i -  
pt11 Corporations 1 14, S t o w  n. Ben- 
sorr. "0; Rpt 11 T. Roueboro. 364; 
Htrrz'cll z'. Wilrrlrrrgton, 608; T a t -  
hills 1.. Ra logh ,  644; damages to  
1;rnd f rom oprrntion of municipal 
(lam. see Jlnuicipal  Corporations $ 
1X:t. Sirili O. Lcxrtcgtorr, 548: con- 
t rac ts  of, see Jlunicipal  Corpora- 
tions § 19. Jc~ttl;i~r.~ e. IZr)rd?r~on, 
244; .lIcltir,!l r. Scotlntrd S(c.1;. 461; 
Pltrtr t Food Co. c. C'lrcrrlottc, 518 ; 
;~bhignmei~t of ~ n n i i i ~ i ~ ) n l  coiltract, 
see 1111iiicilx~l ( 'orporatioii~ 8 21, 
Btrrrli C. .Jolrrrxotr, X U :  police power, 
see JIunicipal C'orporutions 36, 
I r r  r e  Appctrl of I'al'lifl., 51;  zoning 
ordinances, see Mmiicipal Corpora- 
tions 8 37, I l r  ,'? Appcal of I'ti~.lier, 
51 ; Slr crjo1.d c. lVa!jrrcscill~, 135 ; 
levy of t a se s  by de jurc officers. see 
lImlicipul Corporations 8 $2, Kor- 
?it d l ~  O. TVilkesboro, 271 : election 

on bond issne, see :\Iunicipal Corpo- 
rations 5 44. Surl('s C. COI~LIS. of 
E'ortr Onl,s, 303 : compelling munici- 
pality to  levy t ax  to pay judgment, 
see Jlnnicipal  Corporations 5 45b, 
Cas r tn l t~  Co. c. Criirlrs, of Snlrrtln, 
235 : coiistitutionxl restrictions and  
limitations oil tns:ltion, see T a s a -  
tion 8 5 3b, 4. T?c~rtrrrg c. Ti7rlw~r~rg- 
tor?, 6-75; m~uiicipali t ies a r e  subject 
to  Compensation Act, see Master 
and  Servmit 5 3 : ~ .  paragraph 3, 
Ralic 1.. Il i irr  tcrsz'rlrc, XI3 : v~olntioii  
of res t ra i~i ing  ort1t.r relating to 
po\! e r  pli l~it ,  see Contempt of Court, 
$ a ) ,  Ti'rllcn~rrso~r c. Hrgh Pocttt, 693 ; 
jurisdiction of mn~iicilml courts,  see 
Courts 8 7, S. c. Jc~l~rrso)r, 310. 

Murder--See Homicicle. S. 2'. Ilstorr, 
93; S. 1.. IZoicscr, '249: S.  c. Halc- 
hrrrs, 326; A'. v. J l ~ c r s ,  652, S. z'. 

Moore, 638. 
Savigable Water5-Flee Waters  and  

Wate r  Courses 5 13, ct srq., I t ~ u .  Po. 
1.. PnrmcVlc , 63. 

S e g n t i ~  ch Evidri~c~t>-Probatire fo r t e  
of, see Evicleiice 5 66, Johtrsurr c.. 
R.  R., 484. 

Segligelice-Aictioi~ai)le ~ i e g l i g e ~ ~ c c  tlr- 
fined, see Segligen *e 5 1, Ellre C. 

Rcfi~r rrtg Co . 3SY ; dangerous snb- 
stnnces, see Seglig~vice 8 3, Smrth 
c. Oil Corp., 824; ~9111s v. Rcfir~rurl 
Co.. 388; condition of premises, see 
Segligence 8 4. Ellicr c. Refir~cwg Co., 
388; IVoods c. Hall ,  16;  concurrent 
negligc.nce, see Segligence 8 6, 
C11tr~~rirg11!rrr1 c. Ilu.~~rres. 4Xi ; H a l  - 
rcll  e. IV~ln~~i tg tor t .  GOS; interrening 
~ir~gligtw!e, see Segligence 5 7, C~trc- 
I L I N ~ ~ L C ~ I ~ L  c. H u , ~ I I (  8, 436 ; IZnru  11 c. 
Tl~ilmirrgtori, 608; anticipation of 
injury.  see Segligence 8 9, Ell18 1.. 

12cfirirrlg C'o , 388: A'obo S O N  c Tn ri  
Scrcrw,  624: last  clear climice, see 
Segl igwce 8 10. B ~ I (  r11x C. R. 11' , 
222 : contributory nc.gligence in g t w  
eral .  see Segligence 8 11, Jfurrlrcrrtr 
c. T o r i  Corp., 689: of minors, see 
Segligence 8 12. V o i i l ~ c r n ~  r Ttrrr 
Corp., 689 : e l  itle~ict> of liability in- 
swmic r  i~icompetnlt  , see Negligence 
8 18, l l i t l i ~  O. C ~ I I ~ ~ " C ? I ' Y  Corn., 570; 
nonsuit fo r  contributory negligence, 
see Aegligenc0e 8 19b, Cole e. 
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Roonce,  188: Jfanliciwa v. T a x i  
Corp., 689: Sherlin 1,. R .  R.. 222: 
I T S  ipsa loquittw, see Segligence I 
19c, Cocington, c. Jrrtnc>s, 7 1 ;  in- 
structions in nctions for  negligence. 
see Segligence 5 20, Spt f tccr  r .  
Bro26tf. 114;  Ogle 1.. Cibso~r,  127;  
Harccpll v.  TI7ilnli~l{jto?l. 608; negli- 
gence in operation of antomobilrs, 
scv h~i tomobi les  9 5 9. 10. 11, 12, 13. 
14, 16, Farfort, z.. I.'ahad, 281; 
Amith c.  C'onrlr Co.. 314 ; V u r s h  1'. 

I:!/rd, 669 : Robi11sotr I.. l ' r a ~ ~ s p o r t n -  
tion Co.. 489: Snlith c. Srtpply Co. .  
406: E'locn~nrl r .  Coal C'o., 117; Xor -  
ris 7.. .loll 1rso11, 402 ; Colr 2'. Iioorfc*e. 
185: 12obcrso11 r .  l 'nxi Service'. 624: 
~~eg l igence  of pedestriall, sve Auto- 
mobiles § 7. Jl onlrcim I * .  I'u.ri Corp., 
689 : liability of owner fo r  driver's 
uegligence, see h i~tomohi les  1 24. 
Rotllrocli 1 ' .  Rohct.solr. 2 6 ;  Frank c. 
Jlc l~t tos l l ,  4 G :  U o h i ~ r s o ~  c. !llrans- 
portation Co.. 4s:): ~untler family ca r  
doctrine. see .iutOmobiles B 25. 
Jforris  r. Jolr 11norr. 402 ; criminal 
negligence in operation of :~ntomo- 
biles, see hutornol~ilrs 8 32. S .  c. 
.Johtlso~r, 319: S.  z.. f 'r .u!j to~,  379; 
S.  v. Huggi t~s .  268; 6. 1:. Sp~.rtill. 
123;  negligence in actions at cross- 
ings, see Itai lroads § 0, Joh~rsorr 1.. 

R. 12.. 4S4 ; 6tcai11~ c .  High I'oitrf, 
672 ; negl igwt  in jury  to  person on 
tracbli. s ~ e  Railroads 10. Shc'rlil~ 
c. R. R., 222; presumption of, for  
delivery of goods in d ; ~ m ; ~ g e d  condi- 
tion, see Carr ier  1 10, Fuller c. 
It. R., 648; malpractice, see l'liysi- 
cians and  Snrgeons 5 15, Covirrgto~i 
r. Jartic>.s, 71 : master 's  liability for  
~~eg l igence  of servinit. see JInster 
and Servant 5 21, Loug L'. Brcglc 
Store Co., 146;  neg l ige~~ce  of munic- 
ipality in failing to litTp streets 
and side~vall is  in safe condition, see 
J I l m i c i ~ x ~ l  ('orlxjriltions 14, Sto~rc, 
v. Benso~! ,  250; Harrrll  I:. T17il~~ti~f ,q- 
tow, 605 ; Il-ntl;i~r.s 1 % .  IZulciyh, 644; 
S'pcll c .  Roscboro. 368. 

Kegotiable Ii istr~~ments-See Uills and  
Sotes.  

Sewly  Discovered Evidence-Jlotions 
for  a new t r ia l  for,  see Criminal 
Law 8 55. 8 .  c. Linrte!/, 35. 

Yew Trial-Motions for,  for  newly 
discovered evidence, see Criminal 
Law 5 58, S.  v. Lintre)/, 35;  for  t ha t  
jury saw moving pictnre depicting 
murder mystery, see (Iriminal La\v 
9 57, S. c. Halck i t~ .~ .  328. 

S e x t  of Kin-See Ilesc-ent and Uistri-  
hution ; person entitled to award  
where employee leaves no n e s t  of 
kin, see Master nnd Servnnt 8 43, 
Hamby c. C'obb d Hor~~c~zcood. I ~ I c . ,  
813. 

Sonresident-Srrvice of process on. 
by publication and  attachment,  see 
Process 4 5, Steveus c. Cceil, 217; 
Grocc 2.. Gr.oct., 398. 

Sonsnit-See Trinl  5 9 EL', 24, 25. 
( ' r i in i~ia l  Law 8 amb, Cocirrgto~~ 2.. 

J ( I I I / ~ S ,  71 ;  Uorham c. Ins .  C'o., 5": 
Farforit' c. Fohad, 251: Rrilcu 1.. 

h'obcrso~l, 2!X ; RnfitR r. Conch Co., 
314 ; Brig11 t c. Hood, 410 ; Sellars 
v. I l a ~ l k ,  300; Robinson c. T I Y Z I ~ Y -  
portatiotc Co.. 459; Crux ford  r .  
Crnlcfortl. 614 : Morris c. .JoRttso~. 
4O" ; Gorh ( I I I L  c .  Ius .  C'o., 526: 
Iillitt: I.. .Lllisot~, 379; 8, c. Er~,qli.slr. 
564; N. c. Epps,  377: in actions fo r  
f raud,  see F raud  8 11. Littlcjol~rr c .  
Jolr~tso~r,  221; 1jc.rrcc.r I:. Irrs. C ' o . .  
,754 ; in prosecntions for  Iiornicitle, 
see Homicitle $ 25. $5". e. IZorr.sr.r, 
249 ; S.  c. Ifalc1;itls. 326 ; S. 1.. 

,If ! / w s ,  3.5" S. 2.. Hctr d, 700 : in 
prosecutions for  larceny, see Lar-  
ceny § 7, S ,  e. Etlglisl~,  3G4; S. c. 
Epps. 577: for rape, see I h p e  8 S. 
S.  r. Hare(>!/, 9 ;  S. c. T~.ollirrgr~r. 
28:  $5'. c .  Hall ,  6.39: for  fornic ;~t io~r  
and adultery,  sve Fornication ;r~id 
Adultery 2, S, K. .lfill('r, :317; ill 
ac~tions for  trespass. $c>c 'rrrspirss 
§ X I ' f r~wns  I:. L i t n f h ~ r .  ('0.. 4.79: 
in xcTion for m~ui ic i lx~l i ty ' s  nepli- 
g r w r  in failing to keep strects and 
sitlen:~IIis in safe contiition. sce 
JInnicipal Corpori~tions 14. S t o ~ c ~  
2.. I < C I I . ~ ( ) ? ? ,  ? S O :  l17fi t l i i t f .~ T. Rci1c3iq1r, 
644 : Spc'T1 I.. Rorcboiq  364 : I l n r ~ l l  
1%. Tri111f illy t o / ! ,  60s ; nonsuit a s  bar 
to subseqnent ac t io i~ ,  seo J n t l g m e ~ ~ t s  
5 33a, I:rilc!j 1'. I?obct.sorr. 2'15; non- 
snit  f o r  ba r  of s ta tu te ,  see Sta tu te  
of Limitation 3 18, il'cuchc~i 2'. Brcr- 
I ( > ! / .  2SS: nonsuit oil ground of con- 
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Options--l'imc~ a t  wl~icli  title pnsscs, 
see LIIIII  bcr ('0. 1.. Ot~rlr ~ I I L  Corolt!/, 
167 : distinction Iwtwt~en option m ~ d  
colltmct of s:~lo.  :we Vrntlor and  
I'nrclinser 8 Jc. lilrttt: I:. Allisotr, 
379: t ime for  c,xc>rc2ise of option. see 
Tendor nntl P11rcli;leer 5 0. l t i t ic '~ .  
1.. C'h rt11d1t I., 703. 

"Origin:~l Pro11iisr"-!iw Frnntls, Stnt-  
ntc. of. 5 5 .  E'rrt~c,~vl l io~rrc  I.. Rpc~i- 
w r .  702. 

l':~rl<ii~g--O~l higli\v:~y. s w  A ~ ~ t o n l o -  
biles 8 14. C'ol~ 1.. 11:oolrc~. 18s. 

I ':irlrs-lh~~~ds for. 11cltl not for  news-  
w r y  n l~mic i l ) ;~ l  c s l ~ c ~ i ~ s e .  see I ' l r i~r-  
ill!/ I . .  ll~i111ri11!~tf111~ 655. 

I%rol Evitlcncc-Bcv Evit1cnc.c 5 3!), 
lilutt.: v. .illi.soic. 37!): 11(,11lc!l 1.. 
Holt .  3S4 : 0'l:rirt11 t c. 1 , ~ .  723 ; 
coml~ctcwc,y to c%t ll~lisli rcs l~l t ing  
f r t ~ s t .  s c ~  T r ~ ~ s t s  8 1Stl. dcrrh.so11 v. 
?'llolllllsoll, 5:3!). 

l'arol Trnst-Esprrss pnrol trusts,  
scc Trus ts  5 7. H o ~ r ~ c ~ ! ~  1 . .  Ilolt .  384 ; 
rwnl t ing  t r ~ i s t s .  st c Trnsts  5 I:, 
Y'c(~rlr(~!/ T .  (;rrr1(,!1. 2SS: Ij~.il(,!/ 1 . .  

h'o11(,1.w11, 2!).7 : .11r~~li.s011 r.  T ~ I O I I I ~ ) .  
tAoll. 53!), 

P:lrt I ' : ~ y n i ~ ~ ~ t - . b  :~ffrctilig Ilnr of 
st:ttntc,. s c ~  T.imit;~tio~i of A\ctions 
$ 12. ('0/)1('!/ 1.. .Y(v~~l( t i ,  31. 

I':~rtic~s--l~c~llt;il ngcjnt 111:1y not mnin- 
tail1 :iction for  r c ~ ~ t s ,  set, 1':lrtic.s 
5 1. Ills. ('0. I.. rio~,hc2r.. 1: j o i ~ ~ d ~ r  
of I I ~ > \ Y  ] ~ r t y  pl:li~itiff c o ~ ~ s t i t n t c , ~  
n r v  ~ : I I I S C ~  of :~c t ion  nu to s11c.11 
1):lrty so tl1:11 nctioli docs not rel:rtc 
11;ic~lr to llrevc31it I I : I~  of s t ; l t l l t~ .  sclc 
I I IS .  ('0. 7.. I,rjc.1<1'1.. 1 : I<riglr t 1.. 
liootl. 410 : 11c~.oss 1r3- 11;lrtirs ill 
l ~ r o c l i s  to sclll 1:11itls to 111;1l;c 
:issets, scc C;~~rlrcrttr I . .  I,'lo!/tl. 57 ; 
i~ :~ r t i ( l s  who ~ i i : ~ y  :LI ) ]W: I I~  sw Ap11(,:11 
:111(1 I*:rror $ :<;I, 1 1 1  t~ llTill of LYIIS- 

hill. "I!) : (l txni~irr( ' r  for  ~ l i i s jo i~ l ( l t~ r  
of p:lrticxs :r11c1 c:rllscSq. see, P11,:ldillgs 
5 16. Solrlllc~l~ 1.. sl!p/ll!/ Co.. 5.": 
pvrson injuro(I n i :~y ~ I I V  1i:lI)ility in- 
surer.  stv I n s ~ i r ; ~ ~ i ( ~ ~  s 4s. Dist1~i1)rri- 
illu ( '0 .  7.. 111s. ('0.. X 6 :  ~ I I I I ~ ~ I ~  

lioiior 1nny o11joi11 : 'orc~clos~~rc~, st,e 
JIortgngcv § 30g. .r'i~riti,r 1 . .  Ccts- 
ircrlt!~ ('o.. 760 : 1x1 rtim.,s co11cl1111ed 11s 
judgrnt1nt in :~ct ion  ill which they 
w r c  r e l~ rcwnt t~ t l  11y ineml~ers of 



the i r  class. scc .Jntlgments 8 31. 
Y'(~!/lf~r 7.. 111s. ('o.. 770: 11:1rti?s s w -  
e111t1:trily Iinl~Ie,. 11:rrt ~ ~ n y i i ~ c ~ ~ ~ t  :IS : ~ f -  
fc~cting I ~ n r  of s t ; ~ t n t e ,   st^ 1,imit:r- 
tion of Ac.tions $ 1211. ('ol~lc'!~ I.. 
S (~ r~ . l i , t t .  31: niinor niay sue (111 co~ l -  
t rac t  to  tlcxvise i l i ;~tl(~ for  her  l~c~nc~fit ,  
s rc  Contrncts $ I!). Clirr11111c~1.s r.  
H!lc,~.s. 373. 

I'artition--1tiglit o f  t w ~ : ~ n t  ill common 
to  n l l o t i n e ~ ~ t  of la1111 wit11 il1111rovc~- 
mcrits mnilc by hiin. sev I'nrtitioll 
8 3.  . J c I I ?~ .~~I s  r .  S t ~ . i e ~ / ~ ~ l f t ? ~ d .  441: :I,< 

: i ( l j l~( l i (~ :~t ing  the  t i t k  11c~t\v(~~11 tho 
tc~nniits, s c ~  1':irtition $ 10. ( ' ~ ~ i i f . -  
ford r.  C'IYI irfo1~1. 614. 

"1':lrty Aggrierc(1"--1Ylio m:ly ; r lq~r :~l .  
see -Ippe:~l ant1 Error  $ 3;a. 1 1 1  1.1, 

l17ill of Sitslii~r. 21!): withi11 IncJnli- 
irig trf st:~trltc. ~~rcrvitlilig r r c ~ ~ t . c ~ ~ , y  
of ]~t11:11ty. sw 1'c~n:i l t iw s 1, J I I I ~ I ~ , . ~  
1..  I)(>IIII,II. 470. 

P:~ssc~~igt~rs-ht.tic,n of 1~1ssc~11gc.r to 
recover for  injllric's snstnillistl ill 
(~111lisi011, s w  L l l ~ t i ~ n ~ o l ~ i l w  8 22, FIII.- 
f ~ ~ i t l ~  r .  1~'11111id, % I :  ( ' I I I I I I ~ I I ! / ~ I ~ I I I I  
I.. H(I!III~,.Y, 4 5 6 :  IZurr(~11 r .  1I.il- 
11ii11~/t011. (ills. 

1';1ssi11g 1-eliiclw i ~ i i  1 1 i g 1 1 ~ : 1 ~ - - - S ~ ~  
. l~~ ton lo l~ i l c s  9 11, A'i11it11 1'. C'oerc.11 
('(I.. 314. 

I ' : l l l~l(~r A p ] l ~ ~ : l l ~ - S ~ ~ t ~  A\llll(~:ll :lll(l 14:1,- 
ror 5 12. Gi111if1w 1. .  Iiis, ('I).. 674: 
('rinli11;11 1,:iw 5 71. S, I.. 1~011i1isc111. 
367  : noiisnit tXntercvl ill :1(Tio11 i ~ i  

~ I I I , ~ I I I I  puif/~cri,q (lees I I O ~  1 ~ 1 r  s1111se- 
( , I I ( , I ~ ~  :1crii111. SIY,  . J ~ ~ c l g ~ i ~ ( ~ t ~ t , \  $ .3:+;1, 
1, J I  : ilc,!/ 1'. I~'ohc't~so~i. 216. 

1':1y1ne11t-(Of nlortg:ng(-s l ~ y  rc-t(~ntioii 
of ~11111s (Ill(' nlortg:~gi~l.  for ic'rvici"i 
l ' t ~ ~ ~ ( l ~ ~ r ( ~ i l .  st3(, l I ~ r t g : ~ g ( , s  5 27. 1)iiI;f' 
1'. Sc~tir11c~1.o. 101 : :~lq~lic:rtioii of, scJe 
I':lylll~wt 5 s, f,c/i~~f'l~!/ 1. .  ll~ilsclli, 
,H1(1. 

I'otI~~stri:r~rs-llnc c.nrc, of, ill (.rossi~lg 
srrcbcstb. sc.c5 . \~ i ton ro l~ i l~~s  $ 7. I l i i ~ i -  

11i,ii11 I.. Tciri ('orp.. M!l. 
I'c.l1:11 St: i tntcs-C'o~~str~~ctioi l  c ~ f .  s c ~  

S t : ~ t ~ ~ t t , s  5 S. 5'. I.. I I IV/(~ .  276: S'. 1 . .  

~Ilt l i~ti i .  <5i4. 
P(~~ i :~ l t i c~s -~ \c t io~ i  to  rcScover :~gnins t  

jrlstice of the  pcaw fo r  service of 
w:~rr: lnt  by const :~ l~lc  of :i~iotlrer 
t owt~s l~ ip ,  scv Pe11:tlties 5 1. J ~ ~ t t c s  
1.. L ) ( , l i l l  ! I ,  470. 
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in failure of driver to  avoid collid- 
ing with czar approaching on wrong 
sitle of high\r:ry, see Anto~nobilrs 
5 18, G'lcthric* 2' .  Goc'ki~r!~,  ,713: in 
actions to  r r co r r r  fo r  deleteriol~s 
subst:n~ce in clrinlr, see Food I 14, 
Iltcli c. Hottl i~rg Co.. 566; cwm- 
plaint held to  s ta te  cause of action 
for  n s sa~ i l t  in favor  of w:litress 
against  cnstolner. see .issanlt 8 :{. 

S U I I I I I I ~ ~ I ~  r .  Ftra~rl. 576. 
P l c ; ~ s  i n  Ihr-Sre l<c.fere~lce S 3. 

SITtrril c. Sczctl l ,  279. 
Plnnihing Contractors - Journeyman 

plnml)er held not to  come within 
license and  s ta tu te ,  see P1uml)ing 
:md I iea t ing  Contractors 2, 9. v. 
Z?ig1c1, 276. 

Pointing Fircnrms-See IIomicide 5 
7b. S .  a. f i e n d ,  TOO. 

Polic.crnni~-Rural polireman held not 
i11jnrt.d in course of e m p l o y m e ~ ~ t ,  
sth() X :~s t e r  ant1 Servant S 4Of, pnra- 
gr:rph 2, Davis z'. .1lcehlc11 h ~ c t y  
C O I I I I  1.11. 460. 

I'olicv Powr r  of J111nicil)irl Corporn- 
tions--In regard to  z o n i ~ ~ g ,  see 3111- 
11icipnl C'orporations 8 37, 111 re  d p -  
p('(11 of Parlifl ' .  6 1 ;  iS711~ford 1;. 
l l~cr!~r~c~sr i l l c ,  13.7. 

I 'o~~tletl  Water-Sce t s  and 
\T:~ter  Courses S 6. S i ~ l l i  c. C r z i t ~ g -  
toll. 548. 

I'o\rt,r of Sale-I.irnitntio~r on execn- 
tion of, see Jlortgnyrs 32r, S l m i ~ r  
1.. H i ~ ~ c s ,  432. 

I ' rof(~rrtd Stoclrholtlers - Right to 
tliritlentls. set. Corporations 5 16, 
l'rc t t c ' i s o ~ ~  c. Hosic,r!i J l  ills, 806. 

l ' reg~~:l~~c~y-C:~~~cell:r  tion of insurnnee 
policy fo r  misrcprrwntation in re- 
g i ~ r d  to. scc 111~1ir:lnce S 3111. I17clls 
1. .  1 1 1 s  Po.. 351. 

Prc~j1idici:11 nntl I1;rrmless I3rror--In 
g t>l~cr :~l .  scr .\pp(':rl nnd Er ro r  5 
?,%I, 111 I? . \  pll1~111 o f  1'(11,1;f>r, 51 : in 
i ~ ~ s t r n c ~ t i o ~ r s .  s w  Appeirl ant1 E r ro r  
3!k. 7'110111~1.Y~111 1.. ~.111g(21, 3 :  SpPll- 

( T I .  r .  I:rorc-i~. 114:- H o ~ o I . ~  1' .  Carl- 
s tv~ tc t ior~  ( 'o . .  269 : in criminnl 
c.:rses, s rc  ('riminn1 J,a\v 8 Slc,  8 .  c. 
.I dtr m s ,  501 : Sf. 1'. D w ,  .iO9 : 6. 1.. 

Hnll .  6:i9 : S. T .  . \ I ~ C ~ S O I I .  683 ; ex- 
cllisiotl of critlcnce, srv .\ppeal :rncl 
Error  5 3!M. .llorr.is e. N(,rricle C'o.. 

562; B r y a n t  v. R t c d y ,  748: Crim- 
inal  Law 5 81c, paragraph 2, S .  I;. 
ddnnzx,  501. 

P r e m a t l ~ r e  Appeals-.See Appenl nut1 
Er ro r  1 2, T r u s t  CO. a. D i ~ i ~ l o p ,  196;  
Bright  2;. Hood. 410. 

Prenleditation-See Homicide 5 4c, 
S. ,u. Alston,  93 ; S. v. Bowscr ,  249 : 
S. r.  .FZnicLit~,s. 326. 

I 'res~~mptions-In favor  of regnlnrity 
of recortl, see Crirrinal  Law 8 77c. 
S. a. IIrrrcr?/. 9: in favor  of cor- 
rectness of j~it lgment of lower court. 
see Appenl ant1 Er ro r  38. Pattrv-  
sort c. Zlosio.!l Jiili's. 24:  Po1rc.12 1 . .  

Vc7asc!/, 23 ; TT'rtrrc'iz 1;. I , U I I ~  R u I I ~ ~ .  
206: I I M .  Co. 1.. S t i n x o ~ t .  98 :  Scot t  
1'. S t c i f t  &? Po., 3 0 :  Bl .a~~t lc ! l  r .  
R. R . ,  817; Edgc  r. Fcldspnr Gorp.. 
818: Jo71~1stor1 v .  .Pnpcr  Co.. 828: 
S .  c. Tcrre l l ,  831; Salcuer c. Cox.  
S3!) : ill criminal cnr;es, see Criminal 
Law 5 8111, N.  c. DeJolc~.ucttc. 573: 
t lmt services rendered by cliild a r e  
gratuitous,  see E s w u t o r s  and Acl- 
~ n i n i s t m t o r s  5 153, I ~ r ~ r t l r c t h  1;. 

Jfot.t.is. 619 ; jnrisd ~ct ion ,  see Jndg-  
mr~n t s  5 22n. Grahc11~ a. Floyd.  77: 
f rom use of deadly weapon, see 
IIomiride 5 16, p a i ~ ~ g r a p l ~  2 ,  N .  1.. 

Xorrstr .  249 : S. c. H u i v k i ~ ~ s .  326 : 
in favor of constitutionality of s ta t -  
utes, see Sta tu tes  § 5b, Tobacco C'o. 
I . .  31urzccl1, 367: S. a. Lllc>dcrs. 5.5s ; 
of f m n d  f rom t ransfer  of equity in  
retleml)tion, see Jlortgnges 5 24, 
JIlcrl)lry I ) .  Ta!/ lor,  393; from pos- 
sessio~t of intoxicating liquor. see 
Intoxicating Liquor $ M ,  S. r.  
Lochc'!~. X.?: f rom recent poasessio~i 
of stolcn property, see I'nrceny 5. 
S. c. E~rgl i sh .  .iG.4 : presnmption 
 rising from tlelivc,ry of goods in 
tl;~mngrtl condition, see Carriers 3: 
10, Fuller '. R. R.. 648; from pos- 
session of negotial~le instruments,  
see Iiills nnd So te s  8, Ecc'rctt I:. 
J io~~tqccyc Co., 578. 

Pr ima Facie-Speed limit, see Anto- 
 nob biles 5 12a, F l w r ~ w ~ l  v. Con1 Co.. 
117 ; N m i t l ~  c. Coach Co.. 314 ; Jlorris 
c. ~ o l l ~ l s o l l .  402; A'. c. Ct.a!/tolz, 570; 
pt'inro facie showing: cvrrrit>s case to 
jury, see Tr ia l  8 24. Morris c. .Johr~- 
so11. 40% h'. c. ISnvis, 797: d. B. C. 



WORD A S D  PHRASE INDEX. 883 

Act does not make possession prir~ra 
facic evidence tha t  possession was  
for  purpose of sale, see Intosicnting 
Liquor 8 4d, 8. c. Locl;c.v, 52.7. 

Pr ima  Facie Case-l'~.iii~u facie s h o w  
ing takes  case to jury, s re  Tr ia l  
1 24, Morris c. Johtrsorr, 402 : Crinl- 
inn1 Law 8 52c, lrxrngrapl~ 3. S. c. 
Dacis,  787; does not affect hnrden 
of proof, see Criminal Law 5 283, 
8. c. Dacis,  787. 

Primaries-See Elections ; enjoining 
ctlrtification of opposing cmldid:ltr,, 
see Buryi~r  e. Uoclr~l of Elcctiorrs, 
1-10. 

Principal and  &en-See Priucipal 
and  Agent ; principal's liability for  
agent's driving, ser Automobiles I 
24. Rot l~ rock  z'. 12obw.ror1, 26 ; Frccirl; 
c. McIirtosIt. 463 ; l ial~il i ty of prin- 
cipal fo r  wrongful ac ts  of :rgent, 
see l'rinciptal and  Agent, 5 10, Long 
c. Eagle Store Co., 146; liability of 
:gent  on contract  esrcuted for  prin- 
cipal, sec Principal and Agent 81), 
dotkiirs ?.. licrtdf'r'so~r, 244; action 
11y broker for  commission. see 
I3rolier 5 12, Il 'al tw c. l17i~rc'coff, 
356 ; authority of :~uctioncvr ant1 
seller's at torney to sign numoran-  
dun1 of sale, sev Frauds.  S t ; ~ h i t r  of, 
5 2b. Siuith c. .Jo,vcc7. 602: liability 
of principal on contr:lct osrcutetl 
by agent,   st^ Principal and Agel~t  
5 Sa, Jotrca c. Hairli, 704. 

Princi11:11 a11d Surety-Sti~tutory pro- 
visions of bonds of pnl)lic officers, 
see Principal and  Surety 8 4. Xid-  
gctt  z'. Sclsort, 306; distinctioll lie- 
tweeu surety ant1 i n d e n i ~ ~ i t y  con- 
tracts,  sce Principal and  Surety $ 
1. Jiidgett  c. 1-clsorr. 306; princi- 
~ n l ' s  liability for  a t tonwy's  fees, 
see Casualtll Co. c. Tc'cr, 2!1. 

Priorities-Between assignet~s,  see 
Assignees 5 7, Rtri~li r .  J//cli8011, 
5S2 ; between mortgagees and  jntlg- 
nient creditors, see Jlortgagrs 5 12, 
h'cc.1 c. Bailcy, 159, Lottery c. Il'il- 
sot1, 800. 

Privilege-Must be pleaded, see 
Libel and  Slander 5 7, Brllant c. 
Recdy, 7-1s. 

Process-Service of, on infants,  see 
Infants  5 13, Graham c. F l o ~ d ,  77;  

service on nonresident i~idivitlunl, 
see Process 5 3,  Stc'rc,i~x L'. C ~ i l ,  
"7 ; Grocc c. Ci.oce. 3 W ;  service 
on foreign corporatioms, scv I'roccss 
5 6, I'lott c. Jfichc1c.1, 66.7 ; pa r t iw  
represented by members of their  
class held conclntletl by jntlgment 
though not ac tn :~ l ly  served with 
process, see Judgments 8 34, I'o!llor 
c. Irrs. Co., 770; discontinunncc by 
failure of al ias and  11lwics, see 
Process I 12. C:o~cc~r c. C l u ~ t o ~ r .  300. 

I'roliibition-See Intoxicating Liquor. 
Public. Im~ds-Ti t le  and  conreyiince 

of ni:~rsh lands, see Wnttlrs ant1 
Water  Courses 5 152, Iirs. Co. c. 
I'artrtele, 63. 

Public Library--Bonds for,  held not 
fo r  necessary municipal espc1nst1, 
see 'I '~*.ii~i~ig c. T17il?ni~rytori, 655. 

Public Officers-Bonds of, see Princi- 
pal and  Surety. Indemnity,  Vidyctt  
2. .  S c l s o l ~ ,  396. 

Public l'arlts-Bonds for. held not for  
necessary municipal expense, see 
Y'icirrir~g c. Wil~ni~igto t i ,  655. 

Public IJlaygrountls-Bonds for,  held 
not for  necessary municipal e s -  
pense, see Ttcirri~rg z'. TVilr~ti?rgtou, 
6.55. 

Public Schools-Vurrda?~tits to compel 
levy of t ax  for,  see Schools 5 26, 
Menix c. Board of Educat io~r ,  80. 

Pnl)licntio~~-Service of process on 
no~lresident individual by, see Proc- 
ess 5 5, Ntccerrs c. Cecil, 217; Grorc 
c. Grocc. 398. 

Punitive Damages-See Damages 8 0, 
h'obitrsort c. .lfcAlhai~c~y, 180; evi- 
d e ~ i c t ~  of reputed wealth of defend- 
an t  is  conq~etent  on issue of puni- 
tive damages, see ISamages 5 11, 
Ilr!la~rt c. Roc'd~l, 74s. 

"I'urcht~sers for  Value"-Within pro- 
tection of Connor Act, see Deeds 
5 lOb. 1 ' ~ i t t ) l  c. Cocl~rarr, 26>. 

Quantum Jleruit-Personal services 
rendered, see Executors and Admin- 
istrators 5 15d, Landt.c~th c. .Iforris, 
610. 

Quasi-Co~itracts-Actions to recover 
money paid under mistake of facts,  
see M o n e ~  Received, Vorga~r  1:. 

Spruill, 255; fo r  personal services 
rendered, see Executors :uld Ad- 
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insufficient to charge. see Antouio- 
biles 1 32c, paragr:~pll 2. 8. 1%. Crcrp  
to,!. 579 ; juclg~nrut and scJlltence 
for, see Antoniul)ilt~s 6 3211. A'. r .  
C r ~ , ! c s .  70s. 

Iteconrersion-8re (. 'o~~rersioli S 4. 
S('tr!/lr 1.. H n r r i s ,  i13!). 

Itccurtl--Seccssary :?i~rts of rccortl, 
scle Apl)enl mltl E ~ r o r  5 19. .1ltr.s011 
I.. R. R.. 21 : Crimin:~l Law 5 77a. 
N. 1.. 1IrL/rr1111. 32" case un :1l)1)ci11, 
see Cr in~ i i~a l  L:IW 5 73t1, S. I.. Mil- 
l(,r.  317: &'. c, l ' ~ i ~ / i ( , l l .  467: S. 1.. 

l j / ' ( ' ,  50!) : AY, 1 ' .  A q ! f ) ~ / ~ l l ,  6:)s : 111(':1 
will I w  lircs~ulletl ~r l lcn :~bst>~lce of. 
tloes not nl)pcSar of rc,cortl. soc 
Criminal Law 8 7711, 8. c. U w ,  .TO!) : 
N. r .  I jcJoir i .~~c, t tc ' .  57.7; 8. 1'. 11trr~- 
c ( ' y .  9 ;  corrcvt io~~ of r ~ w ) r ~ l .  w e  
Criminal L:rw 8 iTc, A'. c. J l i l l i ,~ . ,  
317; 8. c. U I , ~ . ,  509. 

"Itrcl~~ction of Untst;mdil~g I~~dclitctl-  
~icss"--Src? T u s : ~  tion 5 31), I<o!~ir 1 1.. 

~ ' ( I I I I ~ ~ S ~ I I ,  C ' O I I I I  t ! ~ .  :?.5!) : S ~ s s i o ~ ~ s  r .  
( ' ~ I I O I I ~ I I L . ~  C o r o ~ t ! ~ ,  6.34; 7'1ri11i11g 1.. 

Wi111i  i u ! / t o ~ ! ,  6,55. 
Itc.tlnntl:~~lt n~ltl I r r r l r w n t  Jl:~ttcr- 

JIotions to s t r i lx  ollt, see Plt~r~clings 
0 '"3. Plcttc,~,so~r c. A'. It.. 3 8 :  ' l ' rust  
('0. r .  I)itrrlo~i, 196 : Il-tri.r.c,~t r .  J,irrrrl 
I1(11/li ,  1'06 : H ( , ~ ~ I / ( ' I '  C .  I I I S .  35:). 

I1oferenc.c-l'o\\-rr of Court 11l)o11 nl)- 
1)e:ll ill consent rt'ferencc3, see Iic'f- 
rrence S $1, H o l d o .  r .  JIor~tgcr~gc Co.. 
1% : 11leas in bar, see Reference % 
3. 11-ctrd I.. Bezcrll, :!'iO. 

Iieform:~ tion of I ~ ~ , s t r ~ u n n l t s  - Sec 
Reformation of Instrnments. L o x -  
(,/.,I! 1 . .  I l*i l .uo~~.  SOO: right to hare  
tlecvl ~leclnred equitable nlortgngc. 
sre Jlortgages 8 2an. Rri l l ' y  2:. R o b -  
c , 1 ~ 1 1 ,  203 : O'Br'itr~, t  e. Lcc2, 723. 

lic.gistr;~tio~l-See Dertls 5 lob, ' I 'witt!/  
c. Cochrcc~c, 315 : IAJ lro.!/ c. W i l s o i ~ ,  
SOU : Keel 1'. Hnilr!/ 150. 

Rrlensr--Petting nsitlc for mistnlcc, 
s w  Torts 5 Sl,. C l ~ c ~ , ~ l i  1.. R. IL ,  152. 

IZtmnrlcs-Of court (luring conduct of 
trial hcld l)rej~~tlicinl.  see Trial 
6, T l r o / ~ p . w ~ ~  c. .lrr{rcl, 3 :  C r i n ~ i ~ ~ u l  
Lnw 8 30, S. c. Htrrccl!/. 9. 

Rrn~oral-Of c.:~~ist.s. s6.e Rcmornl of 
Cilusr+. J l n s o / ~  L.. I?. h'.. 21 : T o l l c ! ~  
1.. I ; ~ I I I I ~ ~ ~ I ~  L'o.. 111. 
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Rents-Right of Nortgagee to. : ~ f t e r  
clefanlt, st,? 3Iortgnges $ 1 7 :  ns 
against  receirrr .  srcL 1((1~lc~i~(~rs  14, 
I i iotlf>r z'. D(~c.lol~rrrc~rrt I'o., (30: 
rental  ngcwt m a r  not irrninti~irl ac- 
tion for  collection of reilts. Iris. Co. 
7;. Locker. 1. 

Residences-Rcstric'tic,~~ of 1)roperty 
to, see Lkeds $ 16. Elrod c. Plfillips, 
472. 

R e s i d ~ l a r r  C1a11se-Sce Wills 5 3s. 
Bc7l v. Tltzcrstorr. 2R1. 

Res  Ipsn Loqoitur-Froin rc's~ilts of 
t reutmrnt  by plrysiciair, see Plrysi- 
cimls ant1 Snrgcoirs $ I%,, Cor i r~y-  
tor1 c. J t r i r i t  s. 71. 

Rcs  Jildicnta-See Jnclgmciits 5 32. 
Respondeat Supc,rior-l'rinc.il,al's 1i:l- 

bility fo r  ngeilt's dririirg, sc'e -\11tc1- 
nrobilcs $ 24. Rot l t rwh 1.. I~ob(~r.sotr, 
26 ; Fr(trt1i r .  . l l c I ~ ~ t ~ ~ s l t ,  463 : I?fjl~iit- 
,sort L ,  Y ' ~ . ( t r t . $ i r f ~ ~ ~ t f l t i ~ ~ t ~  /,'(I., 4S!I; 1i:i- 
bility of principal for  wroirgfnl : ~ c t s  
of :~gcirt, s w  l'riiic4p:1l ant1 .\gcwt 
§ 10. Lotr!~ I.. Ecr!jlc X t o r ~  Co.. 146: 
M a s t ~ r  :111d Sc r r i l i~ t  5 "I), 120hi11- 
sol!, c. A1f(..411t l t l t ( ' ! / ,  1SO. 

Restaur;iirts-Lial)ility of owilc'r for  
custoincr's :~ss:rnlt 111)oir w;rit ress. 
S L Y  Illlll<(~e~)cT $ 4, ,Y~~ll~ll l l~lls  L. 
Fu.viil. >i6, 

Rt>str:iining Ortlrrs-(,'oi~ti~~iiii~g to 
t he  hearing,  see Injnnctioir $ 11. 
Bczilc!) r;.. Hrylso~r. " 2 ;  i11atleqn:lcy 
of legal remrtly. see Ii i j~mctioirs 9 
2 ,  I'crttcrso~t I.. Ho.i.ic't.!/ Jlills. S(i(i: 
im~ldorr,  us, see J l andn~nns .  Xccrr:? 
2,. Hoard of Education,  S!); Cns- 
ualty ('0. 1.. Co~rzrs. of Snltctlu, 236; 
violation of, a s  contempt of court ,  
see Contempt of ('olirt 5 "1, Wil- 
l i a m s ~ ~ ~  z'. H i g h  Poilit, ti!M 

Rest ra in t  on Al ie i i :~ t ion-Aim to 
fee held void. see Wills S 33a, 
Doriglass c. Xtr2t'c'rts, 688. 

Restrictive Coreilants-See Deeds 5 
16, E l m &  7;. Phillips, 472. 

Resulting Trusts-Creation of, see 
T rus t s  5 13. T t w c h q  u. Gnrlcy, 
28s : Jackson v. !l'homl).soti, 538 ; 
B d e y  1.. Rohcr .so~.  296 ; C l m d w r s  
1.. Byvrs, 373 ; Bol~annon  v. Trot- 
~t1a11, 706. 

Retraction-Of liable, see Libel a n d  
Slander $ 6, Roth v. Sczcs Co. ,  23. 

Review-See A\~qx ' :~ l  nird Error .  Crirn- 
ina1 Law 5 71, c't s c , q . ;  r c b ~ i e w  of 
nwartls, see Master trnd Serviiiit 5 
eXkl ; of : ~ \ w r t l  by Intlustri :~l  ('on- 
mission for  cll:ri~getl coirtlitioii, see 
Master ai~cl S r r ~ a i l t  5 $2, l i l t  iqlr t 1' .  

Rod!/ Co.. 7. 
Re!\-ards-JIn~~iciptllity u-itllout an-  

thority to obcr ,  see Mrrtlry 1.. Scot- 
1u11d >-o(~li, 461. 

Right to  Colrfro~lt .\c4c~~sc'rs-Sce ('on- 
stitntion;ll 1,:rw § 2'3. S .  r .  .ll!/c,t.s. 
662. 

Right of R 4 n t r y - S c ~  Dretls 1411. 
~ ~ ~ l ' l t 1 7 ~ d  K. ~ < 0 1 / ~ ~ 1 1 ,  121. 

Right Sitlt, of Iliglr\r:~y-See .Lntoino- 
biles $ 10. I.'trrforcr 1.. I*'trlictd. 231: 
A'tiiifh r. Srtppl!/ ('o., 4o(i: 12ohir!so1! 
1'. l ' t ~ t r~ t s~~or~ tcc t iw~  ('0.. 4!)0: (:rctlrr.ir, 
1 . .  C;ocfl,.it~!~. 51X. 

Ril)ztri:111 I<igl~ts- - l~ i r :~s io~r  of, by 01)- 
c.r:~tio~l of clam, acth \\';ltc)rs :111(1 
Water  Courst.s. S i ~ r k  r.  Lc.riu!jto~~, 
.i48. 

Robl~erj--With fircwrirrs. sts? I{ol~lwry 
111. AY. 1.. Iif:llc'r, 447 : ~ n u r t k r  in 

a t tc in l~t  to  cc~nrii~it rul)l)cry, srcl S. 1 . .  

.lf~j~l.S, ti:?, 
Rule  in  Shelley's C':rse-Sw Wills 5 

33b, .llottlrf~rr.s I.. .llu tt11 cZrc..s, 204. 
Running 13oxrtl--l':1ssn1grr ritlirrg oil. 

held not  gnil ty of co i i t r i b~~ to ry  ireg- 
ligence a s  1nattc.r of l;i\\., sc.r .\nto- 
nlobilcs S 16. IZobc r.ro~i 1.. Il'cts.i 
S ( ~ r c i w .  It!(. .. 624. 

Rura l  Policeinni-I111 not iiijiirc?tl 
iii course of c'rnploymc~lt, see Mas- 
ter  and Servant § 4Of, p l ragrapl i  2.  
Uavis r. .Ilccl;l(~ttbrcry Corcr~t!~. 46!). 

"Sxfcty Statutes"-See * \~~tomol) i les  
9c. Xcrrsli I.. B!lrtl, W!). 

"S:rmr 0ffenscb"-Within plea of for-  
mer jeopardy, see ('rinrin:~l Law $ 
23.  N. 2;. Jlitl(]c'tt, 107. 

Schools-3Iu~1dnni1rn to compel levy of 
t a x  for ,  see Scllools. Mllturs i.. 13oat.d 
of Rdrtcatiori, 89: abandonment of 
property for  school purposes, see 
Deeds 5 l4b. B(2r~tut.tl L'. Bo~ct t r .  
1". 
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Scope of Authority-See Master and 
Servant 21b, Principal and  Agent 
$ 10, Lottg c.  Eagle Storc Co.. 116;  
l?obitrsorr c. Jlcdlho?cey, 180. 

Scrap 'l'obacco Ikalers-Tax on, held 
not discriminatory, see Tasa t ion  § 
1. Tobacco Co. c. J laxrrcll ,  367. 

Search Warrant-Evidence obtained 
without,  not incompetent, see Crim- 
inal  Lam $ 43, S. u. McGcc, 184. 

Secretary of State-Service on, in ac- 
tion against  foreign corporation, see 
I'rocws $ 6b. l'lott c. Yichac21, 665. 

Self-Defense-Instructions on ques- 
tion of, see Homicide 8 27f, S. c. 
Meow, 658. 

Sentence-Cruel a n d  unusual pluiish- 
ment. see Constitutional Law $ 32, 
K .  c. \fosrhoztrt s ,  321 ; f o r  reckless 
drivilig, see Automobiles $ 3211, S. 
1.. Crc ws. 70.5. 

Separable Controversy-See Removal 
of Causes § 4a, l ' o l l e ~  2;. Lumber 
Co.. 111. 

Service-111 action against  nonresi- 
dent individual, see Process 8 5, 
Stc,cctts c. Cecil, 217 ; Grocc. v. 
Grocc', 308 : on nonresident corpora- 
tion, see Process $ $ 6b, 6d, P lo t t  v. 
J l ic l~acl ,  665 ; service on case on 
appeal. see Criminal Law $ 73, S. 
1.. ,If illo', 317 ; mailing notice of 
motion to  str ike out makes service 
of niution nugatory,  see Pleadings 
$ 29, pnrngrapli 8. Hrfftrrr  c. Ivs.  
Co.. 359. 

Service Itendered-Payment of mort-  
gage by retention of sums due mort-  
gagor for  services rendered, see 
Mortgages 1 27. D ~ t l i ~  c. Searboro, 
401 ;' actions fo r  personal services 
rendered deceased, see Esecutors  
and Administrators 8 13d, Latrdrcth 
c. U ~ I - r i s ,  619. 

Service Stations-Zoning regulations 
relating to, see Sh uford c. Iralltws- 
villr, 135;  liability to  customer for  
fire from inflammable substance, 
see Negligence 8 3, Ellis v. R(~fin- 
iwg Co., 388; Smith 1.. Oil Corp.. 
824; lessor held not liable for  negli- 
gent driving of lessee's agent,  see 
Roth1.oc1~ c .  Robinson, 26. 

Services-Action to  recover fo r  per- 
sonal service rendered to deceased, 

see Ekecutors and  Administrators 
5 13d, Landretli c.  Jforris ,  619. 

Settlement-See Jorr,-a c.  Batrk. 704. 
Share  Croppers-Action fo r  breach 

of contract, see . igriculture 8 7, 
Do.t)le v. Whitlc!/, 311. 

Sllelley's Case-See '\Vills $ 33b. J l a t -  
thews c .  L?ltrttlte~cs 204. 

Sheriff--Cause rtimarided fo r  definite 
finding a s  to  whether accident arose 
out  of employment a s  deputy sheriff 
o r  jailer, see (~'o~ccws 1. .  dlanra)rcc 
('ountlj, 18  : report  of execution 
sale, see Execution $ 17, Firra~lcc 
Co. c.  T m s t  Co., 478. 

SidemalB-Liability of nlunicipality 
fo r  injuries f rom defectire, see Mu- 
nicipal Corporatioils § 14, Stone v. 
Bemow, 280; TT7atliitts v. Ralcigh, 
644; taxing cost for  taking land for  
sidewalk, see Eminent Domain $ 
24, J c rc i s  2;. Mur8 Hill, 323. 

Signature-.luthoritj of auctioneer to  
sign memoranda fo r  purchaser,  see 
Frauds ,  S ta tu te  of, 8 2b, Smith v. 
Joyce, 602. 

Silence--In face of awusnt ion  a s  con- 
st i tuting implied admission, see 
Criminal Law $ 3412, S. v. Halckitrs, 
326. 

Slander--See Libel and  Slander,  Bru- 
a u t  c. Rtc(ig, 748. 

Sleepi~~ess-Evideiice held not to show 
tha t  sleepiness caused accident, see 
Fa r fou r  c. E'ahad, :B1. 

Sludge---Sale of, by m ~n ic ipa l  corpora- 
tions, see P l an t  Food Co. v. Char- 
lotte, 518. 

"Special Benefitsu--As offsetting dam- 
ages i n  eminent donlain, see Emi- 
nent Domain 8 12, Bailey c.  High- 
!call Com., 478. 

Special Verdict-Facts agreed is  not 
special verdict, see Criminal Law, 
8 34e, S. c .  Lueder.?, 558. 

Specific Performance--Of contract to  
devise. see Specific Performance 8 
1, Chambers e. B ~ e r s ,  373 ; estoppel 
by laches to demand, see Specific 
Performance $ 3, IZitter 2;. Chand- 
ler, 703. 

Speed Limit-See Automobiles 8 1221, 
Fleeman c. Coal Co., 117, Smith  v.  
Coach Co., 314 ; Morris u. Johnson, 
402; S,  c. Craf/ton, 579: conformity 
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of instructions to evidence a s  to 
which speed limit was  applicable. 
see Tl'illianls v. Hzrnt, 372. 

"Spring Circuit" - For  Superior 
Courts, see Courts 4, West c. 
Woolzcorth Co., 214. 

State  Eoard  of Education-Title to 
marsh  land?, see Waters  and  Wate r  
Courses $ 15a, Ins.  Co. c. Parmclc,  
63. 

Sta t e  Grant-Evidence held insuffi- 
cient to  locate land under, see Tre.3- 
pass to  T r y  Title S 3, Pnrsons  '. 
L u n ~ b ~ r  CO., 459 ; m ~ r s h  lands held 
not subject to, see Ills. Co. v. Pu t -  
mcle, 63. 

State  Lands-Title to marsh  lands,  
see Sta te  4n, Ins.  Co. o. I 'arn~clc.  
63. 

Statement of Facts  Agreed-Verdict 
may  not be rewderecl on in cr in l i~ ia l  
action, see Criminal Law 5 520, 
S,  c. Luttlcrs, 558. 

Statutes-Conitruction of criminal 
statutes,  see Sta tu tes  $ 8, S. v. 
Ingle, 276: S.  v. Ju l ian ,  374; pre- 
sumptions in favor of constitution- 
ality, see Sta tu tes  $ Bb, Tobacco 
C'o. v. Mnxzcell, 367; vague and 
contradictory statutes,  see Sta tu tes  
5 3, Tobacco Co. e .  Mnzzccll, 367 ; 
geileral rules of construction, see 
Sta tu tes  5 5a, S. c. Kellcr, 447: 
applicability of s ta tu te  in question 
of lam, see Willinins c .  I I z~n t ,  572. 

Statu te  of Frauds-See Frauds ,  S ta t -  
u te  of, Snaith v. Jouce, 602; F u n o u l  
Home c .  Spencer, 702; Klut tz  v. 
Allison, 379 : Henley v. IIolt ,  384; 
Jacli8on c.  Thonzpson, 539. 

Statu te  of Limitations-See Limita- 
tion of Actions, Building and Loan 
.issn. c.  Jones,  30;  Sellars c. Bank,  
300 ; Teac1zc.v c.  Gurlcu, 288 : Cop- 
Icy z. Scarlett ,  31 ; Brilcu v. Rober- 
son, 293 ; Lozcer!~ v. W~lson ,  800; 
Bright e .  Hood, 410; Draughon v. 
Warren ,  404: s ta tu te  bar  no ap- 
plication when forfeiture of a l l  in- 
terest  i s  not demanded, see Usury 
5 Da, Pinnix v. Casztaltu Co., 760. 

Stockholders-Statutory liability of 
bank stockholder, see Banks and 
Banking 5 16, Litt le v. Steele. 343: 

right to  dividends, see Corporntiolis 
$ 16, Pat terson v. H o s i o y  Jlllle, 
806. 

Stolen Goods-Receiving, circumstan- 
t ial  evidence held insufficic.nt. see 
Receiving Stolen Goods 5 6, S. e. 
Epps, 577. 

Stopping-See Automobiles 5 13, 
Snlith v. Coach Co., 314. 

Streams - Xavigahle streams, see 
Waters  and  Water  Courses $ 13, ct 
scq., 1 ~ s .  Co. 1.. Par rwlc ,  63 : ripa- 
r ian rights, see Waters  and Wate r  
Courses 5 6, Sink v. L t x o ~ g t o n ,  548. 

Streets-Duty of city to  maintain 
streets i n  safe conclition, see JIunic- 
ipal  Corporntiolis 5 14. paragraph 
3,  Spell z. Roseboro, 364; Harcel l  
c.  Tl'rln~i?zgton, 608; due care  of 
pedestrians in crossing, see Automo- 
biles 5 7. X a n h c r n ~  c. T a x /  Corp., 
689. 

Summary Ejectment-Competency of 
evidence in,  see Ejectment 5 Ga, 
Lassiter e .  Stell, 391. 

Summoiis-Service of, see Process ; in 
action against  nonresident individ- 
ual, see S t eco i s  c. Cecil, 217; Grocc 
v. Groce, 398; service on foreign 
corporations, see Process 5 6, Plott  
v. Vichael, 665. 

Superior Courts-Proceedings a f t e r  
appeal, see Appeal and  Er ro r  5 13, 
Ragan v. Ragan,  36 ; spring circuit, 
see Courts 5 4, West c.  Tl'oolicorth 
Co., 214 ; exclusive jurisdication of 
Indust r ia l  Commission, <ee Master 
and Servant $ 40, Tscheillcr c. 
Il'eucing Co. ,  449: appeals to, from 
clerk, see Courts 5 2c, I ~ I  r1 Slrfrtt, 
684. 

Supreme Court-\\'here Court  is  
evenly divided in opiliioli, judgment 
of lower court  will be nffirmetl. see 
Appeal and  Er ro r  8 38, Pot t t  rson c. 
Hosio-u Vzlls, 24 ; I 'o~te l l  c. V t a s e ~ ,  
25;  111s. C'o. c.  S t l n s o ~ ~ ,  97 ; Ins.  Co. 
v. Stittson, 98 ; Brarrtlcrl v. R. R., 
817; Edge c.  Fcldupar Corp., 818; 
Johnston c. Pape r  Co., 828: 8. v. 
Twrel l ,  831 : Sazc!/er c .  Cox, 839; 
power to determine constitntion- 
a l i ty  of statutes,  see Constitutional 
Law 5 Gb, S. c .  L ~ ~ e d c r s ,  558; 
Tobacco Co. 2;. Maxzaell, 367. 



8ES WORD AND PHRL\SE INDEX. 

cause, see I'crttc~t~sr~rt 1. .  H o s i i r u  
J f i l l s ,  806. 

Tenant--Estoppel of,  to  tleny l:rnd- 
lord's title, see Lantllord :und Ten- 
a n t  1 3. Lnss i t c r  I . .  Ntcll.  391: f;irm 
tentint. s r e  A g r i r i ~ l t ~ ~ ~ ~ c ~  7r.  Uo!i7r: 
I . .  1V11 i f l ~ ? ! .  814. 

Ten:lnts in Conimo~i--Wight of ten:int 
i n  common to allotment of 1:111tl 
with imlrovement.; n~:tdc by him, 
see IJnrtition 5 3.  .irr~rliirrs v. Str ick-  
lntrd, 441 : p:lrt i t ioi~ a s  adjudicating 
title 11rtwee11 ten:l l~ts,  scXc Pnrti t ion 
$ 10, C'rcrrc'fo~~l 1 ' .  ( ' ~ w r c f o r d ,  614. 

Tender--Secessity for,  to  restrain 
forecloslire on groiintls of usury. scle 
Slortgages 5 :iOtl. .H(lir,ston I . .  l i c s -  
lcicl; Gorp., 67s. 

Tcstnmentary In tcn-See  Wills 5 3,  
Cll ccrrr b c m  1.. R!/c3r.r:. 373. 

Theory of Trial-A1ipeal will be tle- 
terrninrtl in acvordance with, see 
Appenl ant1 I.:rror $ S. Gor~lrtrtri c .  
111s. ( '0 . .  t5'1G. 

Tliirtl IJartp 1le11etici:lry-Slay siie on 
contract. see C'ontr ~ c t a  19, C'hrri~l- 
bc>~'s  I.. B!/ct's.  Xi. 

Third  I'crson Tort-E'ensor-Right of 
action against ,  under C o n ~ p ~ n s ; i t i o r ~  
Act. see J h s t e r  :II il S c r w n t  8 44, 
RU!ICI.Y 1.. ( ' o ~ s t t . ! ( c  t ioil C'O.. %!I. 

T11rc.ats--As e v i d ~ n c t ~  of m:ilice. pre- 
r n c d i t : ~ t i o ~ ~  a11t1 i l r l i he ra t io~~ .  see 
1Iomic:itlc 5 '11, S. 1.. I3ufrsc,1., 249 ; 
K. I. .  M(r rr l<i~ts .  :<?ti. 

"Tl~rongh Strrctsn-'+e Auto~nol) i l t~s  
5 12P. . l I~ l~Sl l  I . .  I l ~ t ~ d .  06:). 

Title-Ln~~tls-Title ;rnd conroyancc, 
S(T W:L~(,I'S ant1 W:lter Conrscy $ 
15a. 1 1 1 s .  ('0. .c. I ' c r~ . i~~r , l (~ .  G3. 

Tile Co~~t r :~c to r s -S t l t t~~ te  proriding 
licensing of, hcltl void fo r  uncer- 
t : ~ i ~ i t y ,  w e  8. I . .  .Jrrli(rir. 574. 

Timl~cr--Trcsl):tss fo r  cutting, see 
T r r sp :~ r s  to T ry  Title 5 3. Yorso?rs  
2:. / , r tr i tb( ,~~ ( '0 . .  4.5:): f r aud  in mis- 
reprcwntin:: :unomlt of timber. see 
Bcrzccr  v. 1/18 .  C o , ,  554. 

Time-C'ompntation of, for  cnncelln- 
tion of romprwsntir~n insnrm~ce.  see 
Master and  Sc~rwnl-  5 4T,c, Pc,ttil  1.. 

l 'rni lcr  Co. .  335: where option spec- 
ifies no time, purcliaser h i ~ s  reason- 
able time, see Vtndor ant1 Pnr-  
csh:lser 5 G. R l t t c r  1.. C'lrtindlcr. 703. 
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ant1 l 'urcl~ascr ; ca~ic~ellation of coll- 
veyanice fo r  fr:~ntl. sce Cn~~c :e l l a t i o~~  
of I n s t r u m r ~ i t s  $ 4. 11c~r~rr.c.r I.. 11r.s. 
C'o., 534 : contcb~npor:rneous colltrnct 
to  reconvey :IS constituting eqnit;i- 
ble mortgages, see JIortyi~ges 5 2t1. 
O ' n r i 1 1  11 t z. Lee. 723. 

Vcnl~t-See \-nine : rositlenct. of do- 
mestiratetl corporati011 for  ~)nrposes  
of. see S ~ t t  ('orporertiori 1 . .  I:. I:..  
19. 

Verdict-111 actions in e j t~ctmrnt ,  st3e 
E : j t~ tmt~n t  S 16. 7'rc'itt 1'. ('o1.11 I Y ~ I I .  
265 :  conformity of judgment to, see 
.Jutlgment $ 171). 2'1c'itt.il v .  ('oc.11 I Y I I I .  

2 6 5 ;  c i o n c l ~ ~ s i r o ~ ~ e s s  of. see Al)pe:rl 
and Er ro r  $ Yid, Storrt, r.  U c ~ r s o i r .  
280: form and  sufficiency of, w e  
(Iriminal Law 5 541). S. r.  D o r i s .  
787 : directed vertlicat. see Tritrl 3: 
25. Litl toqrcrph f ' o r p .  I. .  ( ' lark ,  400 : 
C'riminnl 1,aw 5 .72c. h'. 1 . .  I l7i l7i~r~rr.s.  
tiS2 : facts ngreetl is  not special vrr-  
tlict, see ('riminn1 I ~ t w  8 54r. N. 1.. 

I,ltcdc'r.s, 5.78. 
T7estcd Riglit-To tlividencls m i y  not 

be destroyed. see C ' o ~ i s t i t ~ ~ t i o ~ u l  
IAW $ 18. 1'11ttc~r..so11 1-. H o s i e ~ . ! /  
Mi11.s. 806. 
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Veterais-Power of Congress to 31- 
low pensions and benefits to, see 
Army and Xavy 4, B r ~ a i t t  c .  Car- 
r i w ,  174 ; investment of proceeds 
from War  liislr Iilsnrance not e s -  
empt from execution, see Army and 
S r ~ v y  4. B r ~ u n t  1'. Carrier,  174. 

Visioll--Compelisation for loss of, see 
Master and Servant 1 41a, para- 
graph 3, Schrr~nl 7.. ~ p l t o l s t e r i n g  
( '0 . .  353. 

"Voidn--Usury does not render note 
void, see Usury 1, Pirr~rix C .  Cns- 
ttaltll Co.. 760. 

Void Legacies-See Wills 1 42, Privo t t  
1.. G r a h a n ~ ,  199. 

Voluntary Confessions-See Criminal 
Law 33. R. c. H n w k i ~ r s ,  326. 

Voluntary Deeds-See Deeds 6, 
l ' w i t f ! ~  2;. C o c l ~ r a r ~ ,  263. 

Voluntary Sonsnit-See Trial 25, 
Klrctt; c. 11Ziso1c. 379. 

Voting--See Elections, Burgin v. 
Bonrtl o f  Elcctious, 140. 

JVaitresses---O~wier's liability for cus- 
tomer's assault on, see Innkeeper 
5 4, Ran7?no11s v. Fnsul, 576. 

Waiver-See Estoppel ; in absence of 
w r ~ i r r r  of jury trial, court may not 
tleterniiiie issues of fact, see Trial 
1 52, JfcC~t l lers  1.. Joircs, 464; of 
right to file answer, see Pleadings 
5 6. Bohan~lon I.. Tro tman,  706. 

JVurel~ousemaii-Tasiiig power held 
not delegated to tobacco warehouse- 
ni:in. see Tobacco Co. 1.. 3laxtc~ell, 
367. 

Warrants-See Indictment and War-  
r an t s ;  motions in arrest for insuffi- 
cirnt, see Criminal Law 3G. S. v .  
JfrLuntb,  322; A. v .  Crallton, 579; 
sufficiency of. to support prosecu- 
tion for failure to support illegiti- 
mate child, see Bastard 8 3. 8 .  c. 
M(~Larnb.  322 ; penalty for service 
by constable of another township, 
see Penalties 1, Janzcs v. Drnnu, 

470; r~mendment of, see Indictment 
5 15. S. 2.. Clegg, 67.7. 

Whiskey-See Intoxicating Liquor. 
Wills-See Wills;  right of esecutor 

to sell lands without court order, 
see Executors and Administrators 
$ 12b, Seagle 2;. Harris .  339; Hcd- 
rick c. Hedrick,  692 ; wrongfully in- 
ducing testator not to devise, w e  
Wills 47, Bolra1!11otz 2;. Trotrtrcrir, 
706. 

Wisdom Tooth-Imllacted, held not 
"diseased," see 3fr':regor e.  dssrrr- 
ance Corp., 201. 

Witnesses-Compete11cy of opinion 
evidei~ce, see Evidence $ 46, Rr.w11t 
1.. Carrier.  191; c~etlibility of wit- 
ness testifying in own behalf, see 
Criminal Law 1 41t. &'. 2;. Dee,  309: 
impeaching witness, see Evidence I 
19, Jforris  2.. Ser t ice  Co. ,  56'" iin 
criminal cases, see Criminal Law 9 
41d, S. c. Alcersorr, 685. 

Work and Labor-Action to recover 
for pwsonal <ervicaes rendered de- 
ceased, see E s w n t o r ~  and Admin- 
istrators 1.X. L n i ~ d r e t h  2;. Morris, 
619. 

Workman's Coni~el~sation-See Mas- 
ter ant1 Servant § 36, ct  seq. 

World Wnr Insiirailce-Iiivestmei~ts 
from, not esenlpt from execution, 
see Execution 3a,  B t y a n t  zr. Cnr- 
ric r ,  174 

Writ of Assistance--See Assistance, 
Writ  of. Cozcrr 1.. C l a ~ t o i r .  309. 

Writing-Sufficient to take contract 
out of statute of frtinds, see Frauds, 
Statute of. 1 2r1. Stnit11 c. Joyec,  
602 ; best and seconclary evidence 
of writing, w e  Elidence 37, 
C'rrttrpOcll 1.. T t ~ s t  Co.. 680. 

Zoning Ordinmices--See Municipal 
('orpornlions 37, 111 rc Appeal of 
PurXcr. 51 ; Rhi~ford  c. TVa!/lres2;illc, 
135. 
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ABATERIEST AND REVIVAL. 

9 10. Abatement and Survival of Actions in General. 
The common law rule tha t  a personal right of action dies with the person 

has  been changed by s ta tu te  so that  causes of action, escept in specified in- 
stances, C. s., 162, survive and a re  maintainable by or  against  the deceased 
person's personal representative. C. S., 159, 461. Susk in  v. Trus t  Co., 347. 

Action for unliqnidated damages for  conversion of personal property sur- 
vives against  personal representative only and may not be maintained against 
trustees under his will. Ihid. 

ACTIONS. 

9 4. Civil Action Based rpon Cnlawful Act. 
The statutes requiring licenses for  operating trlicks and trailers on the 

highways of this Sta te  a r e  for revenue purposes and  not for police regrilation, 
and therefore the operation of motor vehicles without appropriate licenses 
subjects the operator to the penalty prescribed by statute,  C. S., 2621 (13 1 ,  
but does not render the bnsiness itself illegal, and the allegations of the 
answer,  if established, \voulcl not prevent plaintiff from maintaining the action 
to recover damages to his business. Patterson v. R. R., 35. 

ADOPTIOS 

9 8. Final Decree and Adoption. 
An agreement to adopt a minor, made between the  persons desiring to 

adopt the  minor and the minor's piarents, a s  the  respective parties to the 
agreement, is  not intended a s  a n  "Adoption of Minors" under ch. 2, JIichie's 
Code. Chanthers v. Bucrs, 373. 

AGRICULTURE. 

3 7e. Actions for Breach of .lgricultural Tenancies. 
I n  this action by a tenant to recover for breach of a half-share farming 

contract, defendant's demurrer orc t m i t s  to the complaint and motion to 
nonsuit upon the evidence ltc31d properly overruled. Do!jle z.. Whi t l eu ,  814. 

I n  an  action by a tenant to recover for breach of a half-share farming 
contract, evidence of the vnlne of crops raised by plaintiff on other land the 
following year is  erroneously admitted on the question of damages. Ibid.  

8 7. Prosecutions for Cruelty to Animals. 
Evidence in this prosecution of clefendant fo r  cruelty to animals held in- 

sufficient to be submitted to the  jury. S.  z?. Stiere, 126. 

APPEAL A S D  ERROR. 

I. S a t u r e  and Grounds of Appellate Juris- 
diction OF Supreme Court 
2. Judgments Appealable. Trust Co. v. 

Dunlop, 196; Brlght v.  Hood, 410.  
3a. Parties TVho May Appeal. In re 

Estate of Suskin, 219. 
11. Presentation and Preservation in  Loner  

Court of Grounds of Review 
6f. Objections and Exceptions to charge. 

Robinson v.  Transportation Co.. 489; 
Bryant v. Reedy, 7 4 8 .  

6g. Parties Entitled to Complain and 
Take Exception. Walter v. Winecoff, 
366; Kluttz v. Allison. 3 i 9 .  

8. Theory of Trial. Gorham r. Ins. Co., 
i s f i  

111. Requisites and Proceedings for Appeal 
1 2 .  Pauper . . Appeals. G ~ l m o r e  v. Ins. Co., 

b 7 4 .  
IV. Effect of Appeal 

13. Powers of,  and Proceedings in Lower 
Court after Appeal. Hagan v. Ragan, 
36. 
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\I.  T h e  H e c o r d  
I!*. S r r e s s a r > -  P a r t s  of Rero r t l .  J l a s o n  v. 

I<. I t .  '1. 
\ ' I I .  A w i g n m e n t s  of E r r o r  

2 4 .  S c r r s s l t y  of  E s r e p t i o n s  t o  S u p p o r t  
As - ; ignmenls  of I':rror. S ln l rh  v. S u p -  
PI? ('"., 406. 

\ I I I .  B r i e f s  
?I , .  A l ~ n ( 1 o n m r n t  of A s s  i e n  m e n  t s  bv 

Fai lurr .  t o  Discuss  in n r i t f s .  ( ' a r r i c r  
v. I l r ?a l l t ,  l ! l l .  

IS. 1 ) i ~ n l i s s n l  of A p l l r n l ~  
Sl ; i .  Of I ' a u p e r  ~ 1 y p c ; r l s  f o r  F a i l u r e  t o  

( 'omll iy \\ it11 S t  a  t  u  t  o r y  R e q u i r e -  
rnents .  G i l m o r e  v .  In? .  1'0.. (674. 

:i!e. Fnr t h a t  Ques t ion  Has l i ~ c o m c  A c a -  
<l t .mir .  I n  r c  I3ritt;iin. P i .  

3 1 f  F o r  Tnsut t i i ,~cnc; \-  of I l c<~or ( l .  . \ lason 
\-. R It.. 21 .  

3111. F o r  Tl':rnt r i f  ( ' o m y e t e n t  I ' .rrties. I n  
re I.:st:itr, of  Ruskin,  2 1 9 .  

XI. K e t i e w  
371>, l<i . \ lcn-  o f  > la t t e r? ;  in Disc re t ion  of  

( ' ou r t .  l i l u t t z  v. A l l ~ s i l n ,  3711. 
R 7 b  1 ' ~ r n c i u s ~ v ~ n e : s  of Verd ic t  o f  J u r y .  

( 'ox. 8 :19 :  \V.lrren v.  L a n ( l  I i a n k ,  
2 0 6 ;  S c o t t  r. R\\-ift "k ( '0. .  :YO,  

3Yn. H a r m l e s s  a n < l  Pveju, l ic lal  E r r o r  in 
Genera l .  I n  r e  Arp< , ; i i  of l ' a r k r r .  :,l. 

3Yd H a r m l e s s  a n d  I'l 'ejuiiicial E r r o r  in 
Admiss ion  nf Exc lus ion  o f  Evlc1enr.c. 
X o r r i s  v. S e r \ i r i .  ( - o .  ,562: D r y a n t  
v. R e <  <I>-, i 4 h .  

391.. H ; ~ r m i e s s  ani l  f ' r r l u ~ l i c i n l  E r r o r  I "  

I n s t r u c t i o n s  o r  ILcmarks  of ( ' ou r t .  
T h o m p s o n  \ .  .Angel. 3 .  Silencer \-. 
B r o \ r n .  114:  Ro#, ,rs  v.  ( ' ons t ruc t ion  
('u, 2G9;  Harvc  il 7- \ V i l m i n g l ~ ~ n ,  
( ; O r ;  n r y : l n t  v .  I t r e< l ; \ .  74s. 

40a. Rtvir ,n .  of Judg l i r en t s  on F i n d i n q s  
of F a c t .  111 re .Allpeal of 1':lrkvr. :#I. 

4011. Rev ie i r  of O r < l r r s  o n  . \ l , , t ions t o  
S t r i k e  O u t  \ l ' a r r e ~ l  v. L a n d  B a n k ,  
2 11 c: 

4 0 ~ .  H ~ r i r \ v  of .Tu<lgnxrnt.; n n  \Totions t o  
S o n s u i t .  t 'ovlngton \-. Jknnes,  71;  
hlorg.;in v. Ppru l l l .  2 5 5  

40g. K e r i r n  of i ' ons1 l tu t ion :~ l  Uues t inns .  
S .  v. Lurrlczrs, 5 3 .  

41. Q u e s t i r ~ n s  S r c e s s m ' y  t o  D e t e r m i n a t i o n  
o f  A ~ ~ e a l .  Hrn!ey v.  H o l t .  3 5 4 :  R o b -  
inson v. T r . a n s i ~ < . r t a t i o n  ('<,.. 4S!i; 
\ [orr is  v. Se rv ice  ( ' 0 .  5l i2 ;  I i r ck  v .  
H o t t i i n g  ('(3.. > t i t i :  . Johnson v. K. R . ,  
4x4. 

SIII. 1 ) e t e r m i n n t i o n  an11 D i s ~ ) o s i t i o n  of 
( 'auae 

49a. I.nn. nf t h r  1C'ase Por\ t . l i  r .  1-e;isr\-, 
2 5 ,  O'T3ri:rnt v. I.rc,. 7 2 3 :  1':itti.rson 
v. H c ~ s i e r y  .\l)lis. 701 ; .  
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AI'PEAL AXD EItItOR-C!otrti~zz~(>d. 
ji 6g. P a r t i e s  En t i t l ed  t o  C o n ~ p l a i n  a n d  T a k e  Exception.  

Appellnnts may not complain of tlie charge relntire to a n  iss11c. :rns\rcrcvl 
in their  f a ro r .  Il'rrlter L.. Tl'iiiwoff, 356. 

I'lnintiff assigned ns er ror  the  court's r e fuwl  to  sul)niit a11 issnc~ rcql~ested.  
r n d e r  the contracat snetl on plaintiff would not Ii:krcs heell entitletl to  recorer 
on tlie issue e r en  lint1 i t  hecn nlrswered in  tlie nffirmatiw. :riitl the  pilrty ~ rh i c l i  
wonld have I)wn entitled to recorer therenndcr in t he  elrent of all :~ffirmatire 
aliswer did not appe;il. Hcld: The  alltxgtbd error was  not pr r j i~dic ia l  to 11lili11- 
tiff nppell :~nt.  Iilrctt: r. d l l iso?~, 379. 

8. Theory  of Trial .  
An appeal will he d e t c r ~ n i l ~ t d  in :~cxwrtl:~ncc with the theory of tri:rl in the  

lower cvurt. (;or-l~ccnt 1 . .  I I IS .  ('0.. 5'26. 

5 12. P a u p e r  Appeals. 
There is  no m ~ t h o r i t y  fo r  gr:inting an  n11pe:11 in fot.~trcc pitrrpcJris witliont 

proper. s~ippor t ing  nffitlxvit. and  all nffit1:trit which faili; to ;~\-c,r th;lt ;lppel- 
1:rnt i s  ndrisctl 11y co~uisel  le:~rnetl in the  law tha t  tlic.rc~ is  e r ror  of 1:1w in the  
j i idg~nc~nt :~plre:iled froni. is  fatally dcfectirc,. ('. S.. 64!). Gil~~rot.c, 1.. 111s. C'o. ,  
674. 

13. Powers  of a n d  Proceedings i n  Lower  Cour t  A f t r r  .lppeal. 
IThen l~lnintiff appeals f rom j~~t lpmr,n t  of the  c o ~ i r t  i~ l lo \ r i~ ig  : I I ~  ; ~ n i r ~ i t l n ~ c ~ n t  

to tlie rerif icntio~i nntl nlimony pc'titlc trtc, litc. t l i ~  c:tse is  1111 1011g(~r lwn(1ing in 
the S u ~ w r i o r  ('ourt, nnd it i s  \ritliont a~ i tho r i t y  to c,ntc~r :I snl~seclne~rt ortlrr, 
\rliile the  appeal is  pentling, n l l o w i ~ ~ g  ntlditional fees to  co~uier l  of def(.nda~it. 
Ho(/trrr 1'. h'ir!~o)r. 30. 

5 19. Seces sa ry  P a r t s  of Record .  
Petition is  newsshtry pa r t  of record proper upon np11t';11 inrolv i~rg  11011r(>si- 

dent's right to renior;~l.  Mnsuir 1.. K. K.. 21. 

5 24. Seccss i ty  of Exceptions t o  Suppor t  A s s i g n ~ n c n t s  of E r r o ~ . .  
Esceptions to  tlir charge not set ont in t he  st:lternent of cast> on :~llpe:ll will 

not 11e consitlcrctl. Iiule of Pwct ice  iu the  Snpremr C'onrt. S o .  21. S'~/ritlr 
1.. S u p p l ) ~  ('o.. 400. 

5 29. Abandomnen t  of d s s ignn lcn t s  by  F a i l u r e  t o  Discuss i n  Briefs. 
Esceptions not brought forn-art1 in nplrtsll;~ut's brief a r e  tlecsnietl x l ) :~~ t t l o~~c t l .  

Rule 2S. Ccrrricr I:. B~.!/tr~rt. 191. 

3 31a. Dismissal  of P a u p e r  Appeals f o r  F a i l u r e  t o  (-'on~ply wi th  S t a tu to ry  
Rrqu i r emen t s .  

The nffidnrit rrqniretl i n  pauper nlrpenls is  juris~1iction:lI. :and nl1t.n tlit, 
nffidnrit is  fatally defectirc tlie S n p r e n ~ e  ( ' o~ i r t  :~c*cluires no jnristlic'tion ant1 
the appe:~l  must he dismissed. Uilt~rorc, 1 . .  Ills. ('o., 674. 

5 31e. Dismissal  f o r  T h a t  Quest ion  Sough t  t o  B e  P r r s r n t e d  H a s  Bcconie 
Academic. 

When order  of disbnrment r l~ tere t l  by Sn l~ rcme  ( ' o~ i r t  rentlcrs :xc.atlcniic the  
qutbstion solight to  Ire presented 11y the  npptxnl in the  dislmrmelit ~ ~ r o r t w l i n g s  
insti tuted before t he  Tr ia l  Committrc. of the  Sta te  X;lr, the  a p l ~ e : ~ l  \rill l)e 
dismissed. I u  i'c Brittcr in. 95. 

# 31f .  Dismissal  of Appeal f o r  Insnfficiency of R r c o ~ ~ l .  
Petition for  remortll i s  necessary pa r t  of rccnrtl on appe;rl from failnrc. to 

grxnt remoral.  ant1 when i t  does not >1pIwlr of rrcortl t h t ~  np11(';11 \\.ill lw 
dismissed. Jlnso?i 1.. R. R.. 21. 
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APPEAL AND ERROR-Continued. 
§ 31h. Dismissal for Want of Competent Parties. 

Appellant held not party aggrieved and appeal is dismissed. I n  re Esfafc 
of Suskin, 219. 

37b. Review of Matters in Discretion of Court. 
Taxing of cost held within discretion of court, and not reviewable. Ifluttz 

v. Allison, 379. 

§ 37d. Conclusiveness of Verdict of Jury. 
The verdict of the jury is conclusive in the absence of error of lam in the 

trial. Stone v. Benson, 280. 

8 37e. Conclusiveness of Mndings of Fact. 
The findings of fact of the court under agreement of the parties are  as  con- 

clusive a s  the verdict of the jury. Funeral Home u. Spencer, 702. 

8 38. Presumptions and Burden of Showing Error. 
When the Supreme Court is evenly divided in opinion, one Justice not sit- 

ting, the judgment of the lower court will be affirmed wilhout becoming a 
precedent. Patterson v. Hosieru XiUs, 24; P o I L ' ~ ~ ~  2.. Veascu, 23; Ins. Co. v. 
Stinson, 97; Ins. Co. 2;. Stinson, 98: B r a n t l c ~  c .  R. R., 817; Edge c. Feldspur 
Corp., 818; Johnson v. Paper Co., 828; S. v. Terrcll, 831; Salcltcr t'. Cox, 839. 

Where motion to strike out is addressed to court's discretion, i t  will not be 
presumed that court denied the motion for want of power. TT'arrcn v. Lajid 
Bank, 206. 

The burden is on appellant to make error clearly appear, a s  the presump- 
tion is against him. Scott v. Swift (6 CO., 580. 

§ 39a. Harmless and Prejudicial Error in (Jeneral. 
h judgment will not be disturbed for harmless or immaterial error. IN re 

Bppeal of Parker,  51. 

9 39d. Harmless and Prejudicial Error in Admission or Exclusion of 
Evidence. 

Error in admitting evidence that  defendant's driver had been convicted of 
manslaughter growing out of the same collision for which damages in the civil 
action are  sought, cannot be held harmless, since the evidence constitutes a 
challenge to the jury that  they ratify and affirm the action of the jury in  the 
criminal prosecution. Jlorris c. Service Co., 562. 

Exclusion of evidence held not prejudicial when same e\idence is elicited 
on cross-examination. Bruant v. Rcedu, 748. 

§ 39e. Harmless and Prejudicial Error in Instructions or Remarks of 
Court. 

Remarks of court tending to prejudice minds of jurors against party is 
reversible error, and may not be cured by subsequent r?marlis of court. 
Thontpson v. Bngel, 3. 

The failure of the court to instruct the jury on substantive features of the 
case arising on the evidence is prejudicial, even in the absence of a request 
for special instructions. Spencer v. Brown, 114. 

An erroneous instruction on the measure of damages is not cured by the 
fact that  the court may have laid down the correct rule in other portions of 
the charge, sincr i t  cannot be presumed that  the jury was able to distinguish 
a t  which time the court was laying down the correct rule. Rogers v. Con- 
struction Co., 269. 

Failure to charge law of concurrent negligence held not cured by verdict 
that injury was not result of defendant's negligence. H a r c d l  v. TVilnziwgtou, 
608. 
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APPEAL A N D  ERROR 5 39e-Continued. 
Charge 11c.ld without error when construed a s  a whole. B r ~ a n t  1;. Reedy, 

745. 

40a. Review of Judgments on Findings of Fact. 
A jndgment entered on findings of fact will not be disturbed on an excep- 

tion to an  immaterial finding which has no substantial bearing upon the 
merits of the controversy. I n  re Appeal of Parlier, 61. 

§ 40b. Review of Orders on Motions to Strike Out. 
Denial of motion to strike out lrcld not prejudicial when no evidence in 

snpport of irrelevant allegations is admitted. Warren 1;. Lawd Bank, 206. 

§ 40e. Review of Judgments on Motions to Sonsuit. 
Upon appeal from judgment as  of nonsuit the evidence will he considered in 

the light most favornble to plaintiff. Cocingto,t v. Jnnzcs. '71; Morgan c. 
Rprttill. 23.5. 

§ 4Qg. Review of Constitutional Question. 
The Supreme Court will not venture advisory opinions on constitutional 

questions, and may not decide a constitutional question unless the question is 
properly presented. S. 1;. Lttcdcrs, 558. 

The Supreme Court will not decide a constitutional question, even when 
properly presented, when the appeal may be properly determined on :I qnes- 
tion of less moment. Ibid. 

§ 41. Questions Secessary to Determination of Appeal. 
When a new trial is awarded on certain exceptions, other esceptio~ir relnt- 

ing to matters which may not arise on the subsequent hearing need not be 
considered. Hcnlc!j v. Holt, 384 : Robinson n. Transpot tation Co., 489 ; Jlorris 
c. fiercice Co.. ,562: Beck v. Bottling Go., 566. 

Where i t  is determined on appeal that  the judgment as  of nonsuit was 
proper for want of sufficient evidence of negligence, i t  is not necessary to 
decide whether the conduct of plaintiffs constituted contributory negligence 
as  a matter of law. J o l ~ ~ s o r ~  1;. R. R., 484. 

5 4%. Law of the Case. 
When the Supreme Conrt is evenly divided in opinion, one Justice not sit- 

tiug, the judgment of the lower court mill be affirmed and becomes the lam of 
the case without becoming a precedent for other cases. Po~ccll c. Veascy, 25. 

Decision that  plaintiffs are not entitled to judgment on the pleadings but 
that issue of fact was raised for jury precludes judgment of nonsuit on subse- 
quent hearing. O'Briant 2;. Lee, 723. 

Where an  order continuing a temporary restraining order is affirmed on 
appeal by a divided Court, the decision is the law of the case only a9 to the 
continuance of the restraining order, the only matter presented for decision, 
and is not the lam of the case as  to whether the order should be made permn- 
nent on the final hearing on the merits. Patterson 1;. Hosiery Vrlls. 806. 

A R M S  AND SAVT. 

§ 4. Pensions and Benefits. 
Congress has the unquestioned power to allow pensions and disability bene- 

fits to World War veterans, and to exempt such benefit payments from taxa- 
tion and esecution, but under the Federal Act of 1933, sec. 454% Title 38, 
U. S. C. A, ,  such exemptions do not apply to bona fide inrestments made with 
the proceeds of such benefit payments. Bruant v. Carrier, 174. 
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ASSAULT. 
9 3. Pleadings. 

Complaint alleging unproroked. lascivious assault by cl~s%torner in restau- 
rant on plaintiff waitress hrld to state cause of action i~gainst the cnstomer. 
San ln to~~s  c. Fas~t l ,  576. 

5 8. Indictment. 
h clmrge of assanlt with $1 deadly weapon with intent to liill, resulting in 

serious injury. is n charge of a felony, C. S., 4214, and defendant map not be 
put to answer thereon but by indictment. Art. I, sec. 12, f i ! .  c. Clegg. 675. 

5 1. Rights and Interests Assignable. 
All ordinary bnsiness contracts are  assignable unless assignment is es- 

pressly prohibited by statute or is in contmvention of public policy. Rnttk 
c. JarI:son, 582. 

A contrnct for money to become due in tlie fnture may b~ assigned. Ihid. 
§ 2. Consent and Acceptance. 

Contract in this case hrld to preclude assignment of mo1lc.y to become tine 
thereunder without approval of debtor. Ba)11; I > .  Jncksolr, 3 2 .  

§ 7. Priorities. 
Untlt>r facts of this ( m e ,  secontl assignee, who first gnre notice to tlehtor. 

lrrltl entitled to priority orer first assignee. Ko?!l; 1. .  dacksa)i. 582. 

ASSISTASCE, WRIT OF. 

§ 1. Sature and Grounds of Writ. 
A writ of nssistance issues from a court having eqnitahle jurisdiction to 

enforce its decrees or orders conferring a clear right to the Iresent possession 
or enjoyment of real property, and ordinarily i t  issues only on niotion after 
due notice nnd against pnrties or persons hound hy the terms of the decree. 
Gowrr v. Clrr!/tou, 309. 

ATTORSEY ASD CLIEST. 

§ 10. Parties Liable for Fees, Lien and Collection. 
While ordinarily a defendant lins the right to employ c o ~ ~ n s e l  of his own 

clioosil~g. when he contracts with tlie surety on a bond esecuted by them that  
the snrety should be a t  liberty to ?mploy an  attorney of ~ t s  own chooving 
and defend the snit, and that  the principnl shnnld indemnify the snrety for 
all espenses, including nttorney'h fees, the principal may not escape liability 
for fees of the attorney selected by the snrety by giving notice to the surety 
bt.fore trial thnt he is ready and nble to tnkc care of the clcbfense and would 
not reimburse the snrety. Cnsualtj/ Co. c. Tccr. 20. 

Tlie court is without power to impose a lien on the land to secure an 
attorney's fee allo\ved by the court in the action inrolving title to the land. in 
the absence of agreement between the attorney and client, or interrention on 
the part of the attorney giving the rlient an opportmlity to be heard on the 
attorney's claim. C~wtchficld 1;. Foster, 351. 

1 .  Jurisdiction of Disbarment Proceedings and Procedure. 
When on appeal to the Supreme Conrt in dishnrment proceedings i n s t i t ~ ~ t r d  

before the Trial Conimittee of the State Bar, i t  appears that  respondent has 
confessrtl his guilt in open court to four crimes, all inrolring moral turpitude. 
and nothing is offered in defense or by way of escuse, reqxmdent mill be 
dis1)nrred by ordw of the Supreme Court upon niotion of the Attorney-General 
without the necessity of deciding the questions sought to be presented by the 
nppt'nl. In re Brittain, 95. 



111. O l w r a t i o n  a n d  L a w  of the R o a d  
7 L'edes t l~~ :~ns .  3 l an l i e im v. T a x i  (c'orl,., 

t iup.  
:in. A t t e n t i o n  ro Koacl a n ~ l  D u e  ( ' a r e  in 

(:encr:ii F:ti 'four v.  Fal iar l .  281. 
!4l i .  Lj ls tance l,r?i\ ern  Vehicles  T r a v e l i n g  
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1 4 .  1' : i rkinq a n < l  L'arkitlg J21ghts. ( 'ole v. 

# 7. Pedestrians. 
I'laintiff's r r i t l c i ~ c ~ r  t + ~ n t l t v l  to shon 

\-. Txhi  l ' o r u ,  tih!i, 
l l h .  I n s t r u r t i o n s .  Spencvr  v. I l r own .  1 1 4 ;  

F1erm;rn v. I',,;il ( ' o .  I l i ;  Ogle  v. 
l : i l~son .  I ? i :  \V!i l lnnis  v. H u n t .  S i ? .  

I \ - .  (;ne*ts a n d  I'aswn)rrr*: 
19. t . i a l , i l~ t \  of 11rivr1~ t o  G n r s t  in (:en- 

2 2 ,  . i< , t ions  11)- Guests .  F a r f o u r  v. F a h a i l .  
? ( I  ; ( ' u n l i ~ n p h . i m  v. H a ) n e s ,  166  

V. I.iahilit,- of O w n r r  for 1)r irer 'a  S e r l i -  
p e n r e  

2 1 ,  On U o r t r l n r  <if I l e s l ~ o n d r a t  S u g r r i o r .  
H o t h r o c k  v. K i~ l l c r t son .  21;: F r a n k  v.  

J ~ i h n s o n .  1 0 2  
\'I1. ( ' r imine l  Rml ,ons ih i l i ty  

32c. l n d i c t n i ~ n t  a n d  \Varr :%nt in C r i m i n a l  
L'rosrcutions. S. v.  .IoIinson. %I!): S .  
v. ( ' r a y t o n .  3 7 9 .  

:i?e. Suff icirncy o f  E v i d e n c e  a n ~ l  S n n s u i r .  
S v.  H u g g i n s ,  i t i b .  

R?h J u ~ l p n ~ e t i t  aricl S r n t  e  n c e  S. \ 

< ' I . <  \, s, iO:> 
3 3  K e s l i o n s ~ l , ~ i l t y  of  0 w n r . r  f o r  I > r ~ v i  r ' s  

l ' r imina l  Xeg l igence .  S. r. S p r u ~ l l ,  
123. 

p ; ~ l ~ s c ' t l .  Iool ;c~t l  l i p  n11t1 t l o w n  the s t ~ w t  Iwforr : ~ t t r n ~ p t i ~ l g  to rross the. street 
: i t  ~ I I I  i i i t r r s e ( ~ t i o i ~ .  S:I\V 110 ( , :~rs  :~ppron~~I r i~ rg .  : a ~ i ( l  11a11 ~ O I I I ,  or(>r 11;1lf w : ~ y  
ac.ross the street n-lie11 11th n-;IS s t r ~ i c l i  I)!. ;I t n s i  ~ ~ 1 1 i e h  w:~s  bring 11rirt.11 a t  :III 

e s c t w i r r  s l u w l .  I f e f w t l i l n t s '  c ~ v i d e i ~ c o  n.;~s to  t he  t s f f t ~ . t  th:lt l ) l ;~ in t i f ' t '  f :~ i lcvl  
to  p: l~is ' ,  look or l i s t e l l  rind ran 11eatllo11;: into tlrr p ; r t h  o f  t h o  : ~ l ) p r o ; ~ c l ~ i n ; :  

taxi .  I11, l t l :  'rhr c o ~ ~ f i i c t i n g  e r i t l e n c e  r ; ~ i s w  q n r s t i o ~ ~ ~  o f  f a c t  wllic.11 nc,rcJ 
l ) r o l ) r r l > -  s n l ~ m i t t c ~ t l  to the j u r y  on  tlrc i s s u e  o f  whrtlic~r p l : ~ i n t i f f  1 1 . ~ 1 1  t l n r  c:rr t3  

I i s  o -  a f t  i n  1 l i t  f  i s  1 i ~ ~ t l l i g ~ ,  I : i t  J f ( ~ ) i -  

l t o i ~ t i  2. Y'trsi ( 'orp. ,  US!). 

# !)h. 1)istanc.e Between Vehicles Traveling in Same 1)ircstion. 
W l ~ e t h ' r  ~ 1 : r i u t i f f  f i l i l e d  to k c ~ p  p r o y t 3 r  t l i . t ance  11t~l1i11d I ) I I \  1i( 117 f o r  j n r y  

m i t l r r  tlrr (11 id(~nce. St11 1t11 1.. f 'o t rr l t  C o . ,  314. 

5 lo. Right Side of Highvaj. 
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AUTOMOBILES-Cowtinued. 
Plaintiffs' evidence tended to show tha t  the  driver of the car  in which they 

were riding was  driving in a careful and prudent manner a t  n moderate ra te  
of speed on the  right of the center of the highway a t  the time of the  collision 
in suit. Held: The evidence, considered in the light most favorable to plain- 
tiffs. supports a n  inference tha t  the  truck involved in the  collision was  not 
being driven on i t s  r ight of the center of the highway. Robi~rson 1;. Tln?is- 
portatrott Co., 489. 

When the driver of a ca r  sees another ca r  approaching from the opposite 
direction on the wrong side of the highway. hrl may assumrb thnt  such other 
driver will t u rn  to his right in t ime to avoid a collision, but when he see*. or  
should realize in the  exercise of proper care  and  watchfulness, thnt  such other 
driver i s  in a helpless coudition o r  will be unable to avoid hit t ing his car.  he 
must c.xercise increased exertion to avoid a vollision. Glc tlr 7 re c. Goch rrry, 
513. 

8 11. Passing Vehicles on Highway. 
Evidence tha t  plaintiff started to pass defendant's bus g ~ i n g  in the same 

direction, saw a car  approaching from the opposite direction, and pulled her 
car  back in line behind the bus, and thereafter strucli the rear  of the bus 
when i t  stopped without signal, is I ~ t l d  not to show contri l~utory negligence 
barring recovery a s  a matter of law for failure of plaintiff to ascertain she 
could not pass the bus in safety before attempting to do so, since the evidence 
does not show that  such failure was a proximate cause of the injury.  snzitll 
c. ('oarlr Co., 314. 

§ 12a. Speed in General. 
Sec. 4, Art. 2. of the Motor Vehicle Act of 1027, was atriclren out entirely 

by c11. 311, sec. 2, Public Laws of 1933, which later s t a tn t r  prescribed new 
speed regulations and provided tha t  speeds in excess of the limits therein 
provided should h e  prrwm facie evidence tha t  the speed is unlawful. F l conan  
2;. ('oal Co., 117. 

Defendant moved to nonsuit for that  plaintiff's evidence tha t  she was  
traveling about 40 miles per hour established contributory negligence a s  a 
mat ter  of law. Held: Such speed is neither negligence per' s r  nor p r ~ n l a  facie 
evidence of negligence, and whether i t  was  negligent under the circumsta~lces 
was a question for the jury. Sn~ i tR  z'. Coacl~ Po., 314. 

Evidence of speed in excess of the statutory limits is  prijl~tr f a o r  evidence 
that  the  speed is  unlawful, and therefore constitutes prima faerc evidence of 
negligence. Public Laws of 1933, ch. 311, sec. 2. W o r r c ~  1;. Jolt?~son, 402. 

Speed in excess of statutory maximum is merely prima facie eritlence tha t  
speed is  unlawful. R. z.. Crayton, 579. 

§ 12c. Intersections in General. 
The twenty-five mile a n  hour limit prescribed for residentin1 districts should 

not relieve the driver of a motor vehicle from the duty to decrease apeed 
when approaching and crossing intersections, with fur ther  provision tha t  
local authorit ies might provide by ordinance for higher p?rtnn facie speeds 
between widely spaced intersections and upon through streets,  provided signs 
a re  erected giving notice of the authorized speed. E'lccma?z z'. Coal Co., 117. 

Ij 12e. Boulevards and Through Highways. 
E'i~ilure to stop before entering through street  intersection held to take  

c a w  to jury on question of proximate cause, thr. violation of the s ta tu te  being 
negligence per se. V a r s h  c. Ryrd, 669. 
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AUTOJIOBILES-Continued. 
§ 13. Stopping, Starting and Turning. 

Evidence tha t  driver failed to  signal his intention to  stop hcld suficit.nt for  
jury on issue of negligence. Sn~itlr  1 . .  C'oc~clf Co., 314. 

§ 14. Parking and Parking Lights. 
Contributory negligence in str iking truck parked on highway held for  jury. 

Colc c.  Ziooncc, 188. 

16. Loading and Sumber of Passengers. 
The s tn tu te  prohibiting the  extension of xny pa r t  of the  load of a passenger 

vehicle beyond the  line of the  fenders on the  left side of such vehicle, Public 
Lams of 1937, cli. 407, sec. 80 ( I ) ) ,  imposes a dnty  for  the  safety of other 
rehicles on the  highwily, and  is  not c o n c l u ~ i r e  on the  question of contributory 
negligence of a 1)nsselrgrr riding on the  run i~ ing  board, with none of his body 
estentling beyontl the  liue of the  fenders,  who i s  injurod by the  negligent 
operation of another vehiclr. liobct'8r~ll c .  Y't1xL.i Swvicc,  824. 

Riding on running board held not contributory negligence a s  mat ter  of law 
in action against  d r i r e r  of other car.  Ibid.  

§ 1%. Negligence, I'roximate Cause and Last Clear Chance. 
There must be a causal  connection between the violation of a safety s ta tu te  

and the in jnry  in order for  the  ~~eg l igence  to be actionable. Fa r fou r  C. Fullrrd. 
281. 

18c.  contributor^ Segligence. 
Question of contri1)ntory negligence in str iking truck parked on highway 

h.cld for  jury.  Colc c.  Koo)tcc, 188. 
Eridence held not to sho\v contributory negligence a s  mat ter  of la\\? in 

plnintiff's fai lure to keep proper distance t)ehind c a r  traveling in same direc- 
tion and  in fail ing to see if plaintiff could pass cnr  in safety. A'tnith c.  Conrzh 
Co.. 314. 

Ilitling on running bonrd held not cont r ib l~tory  negligence a s  mat ter  of law 
in action for  in jnry  caused by another car ,  R o b c r s o ~  c.  Z'nxi Sercicc, ($24. 

Conflicting eritlrnce as to \rlietlier minor used due care in crossing street  
hcld to raise issue for  jury. Manhcini v. Tnxi Corp., 689. 

18e. Pleadings. 
Plaintiff alleged t h a t  defendant was  negligent in failing to avoid collision 

with ca r  approaching f rom opposite direction on wrong side of highway, 
resulting in in jury  to  plaintiff, who was  driving immediately back of de- 
fendant.  Hcld: Defendant's demurrer  was  properly snstained, since ordi- 
nari ly a driver may assume t h a t  a ca r  approaching on the  wrong side of the  
liigli\ray will be tnrnetl to  the  right in time to avoid a collision. ant1 since the  
al1eg:ltion t h a t  defendant driver should h a r e  seen t h a t  the  driver of the. third 
ca r  n . ; ~  helpless o r  unconscious i s  a mere conclnsion of the pleader unsnp- 
ported by allegations of fact  leading to  t ha t  conclusion, and since it is  not 
:1lleged tha t  defendant driver might have turned either to the  right or left in 
safety,  o r  t ha t  such action ~ r o n l d  h a r e  saved plaintiff from injury.  Guthrie 
C. G'oclii~rg, 313. 

3 1Sf. Evidence. 
Conviction of criminal offense is  irrelevant in civil action arising out of 

same accident. Jfor.ris c. S o c i c e  Co., 562. 

§ 18g. Sufficiency of Evidence and h'onsuit. 
Sonsui t  on g ro~u id  of contributory negligence of driver strilting truck 

parked on h ig l in i~y  1rdd erroneous. ('ole 2.. liooncc, 18s. 



XNALY TICAL IKIIEX. 

Evidence 1rc21d not to show tha t  plaintiff's fai lure to  see if she could pass  
bus in safety wils p ros imi~ te  c i ~ u ~ e  of injury.  S~i l i th  v. Co(ir11 f'o.. 314. 

n ' l ~ e t l ~ e r  ~ ) l a i ~ ~ t i f f  failed to 1tet.p Dropcr distance hehind I I I I ~  lrr'ld for j l uy  
lmtler the  rvitlence. Ibid. 

1)efendtrnt moved to  onsn snit for  t h a t  p la in t i f l"~  evidence t l ~ t  s11c wns t ray-  
r l ing ;1l)o11t 40 miles 1x.r hour establisl~etl  contributory 11c~g1ip:rlccr a s  :I mat ter  
of law. Ifcrld: S1ic11 spretl i s  nt.it11t.r negligence p('r s f ,  ]lor pl'i~irtt foci(, evi- 
t l t~net~ of iit~gligrncr, nntl w l~e t l i t~ r  i t  was  negligent l u~ t l e r  the  circlunstttncrs 
was  a q w s t i o ~ ~  for  thc. jnry. Ibitl. 

1'lnintiff"s t'vitlrncci ttintlt~tl to s l ~ o ~ v  tha t  she was  driving 11tlr nntolnol)ilt~ on 
t l ~ v  l~ ig l~\v: ly  following :I bus going in the  same tlirrction. t11;1t tlrc, I ) I IS tlrivrr 
sntltlt~~rly s t o p ~ w l  the  bus w i t l ~ o ~ ~ t  g iv i lg  the  r i g~ ln l  rc~clnircttl 11y ('. S.. '(21 
(B!)I. l ic~ld:  The rvitlenee was  snficicnt to he sul~rnit tr t l  t (  tht, jury ( I I I  tllr 
issne of negligence n o t w i t l ~ s t a n d i ~ ~ g  evidence tending to s l ~ o ~ r  :I sntltlv11 umcsr- 
pcXnc.y n~:llting such stop iml~er :~t ive ,  ant1 thnt  thr? bus was  eclnippetl nit11 sig1ri11 
lights t1i:tt lighted w11c1i t he  brake was  applietl, s n c l ~  r v i d t ~ ~ ~ c ' t ~  lwiug for  1110 
jury a l ~ t l  not the c o ~ ~ r t  011 c l c f e i ~ t l ; ~ ~ ~ t ' s  motion to nonsuit. Ihitl. 

,\ priirrcc fncic showing of negligence in operating all auton~ol)i lv :ct ;I speed 
in rbscoss of t he  st:rtntory lirnits carries the  c:rsc to  the  jury in tlir ; ~ l ) s n ~ c e  
of t iv idv~~c~e es t : l l~ l i r l~ ing c o ~ ~ t r i b u t o r y  neglige~~cc' :IS ;I m l t t r r  of law. .lfot.~,is 
I.. Jolt irsoi~. 402. 

l'lnintift, n boy 14 years old, wns injnred w11c.11 h is  sm;~ l l  n . ; ~ g o ~ ~  ant1 clef(~nt1- 
; I I I ~ ' s  t r ~ ~ c k  cdlitltvl. Plaintiff's c~vitlence tcntletl to  s11ow t11:lt IIP n.;ls t r i 1 ~ 1 -  
i11g on h is  1.ig11t sitlt, of the  s t r r c t  a n d  was  hit  by t h e  trncli ;IS it J ~ : I S  \wing 
tlrivrn on i t s  left side of t he  s t w e t  a s  the  driver was  "cut t i~ lg  t he  corner" i n  
driving into t he  street  f rom :In i n t r r s e c t i o ~ ~ .  l'li~intiff tlcs~~irtl t ha t  lie 1i;ltl 
;itln~ittc.d tha t  thc. lcft f ront  wheel of his wagon ctlme off, c , :~ l~s ing h is  \ \ . : I ~ O I I  

to t n r ~ :  into tl~cb liue of t r a w l  of the  trltck. I ) r f t ~ i t l : ~ ~ i t  offt.rctl e v i t l t ~ ~ ~ c ~ e  con- 
t r a t l i c t i ~ ~ g  l)li~i~ltift"s evic le~~ce ou the  m:~ter ia l  nspects. Hcltl: ( 'onaitl(~ring the  
evitleut!e in t l ~ r  light nloxt fnvor;rl)le to  plnintiff, i t  is  sufficirnt to  Iw s111)mitttvl 
to  t11v jnry. h '>~~itlr  1 ' .  S~tppl!t Co., 406. 

E v i t l e ~ ~ c r  rnising in f twnce  t h a t  driver WIS on wrong side of 11igl1n.n~- lrc'ltl 
sutfic.irnt on issue of negligt>ncr. IZobirrso~~ 1.. ?'r~n~~sl)o~.ttrtic,ir C'o.. 4S!l. 

Evidence of v i o l : ~ t i o ~ ~  of s ta tu te  a ~ i d  ortli~lrnic~e reqniring ca r  to stol) befor? 
c'nt(,ri~lg tllrol~gli strtJct interstxction lfcltl to talic c ; ~ s c  to  j111.y 011 q ~ ~ c ~ s t i o ~ ~  of 
proximatt1 cause, t l lr  violntions being ~ ~ r p l i g t ~ n c c ~  )X,I' sf,. .lLi11,s11 1. .  I;!/IY~, 66:). 

Ih-itlenc4tb t v ~ ~ d i n g  to show t n s i  was  k i n g  driv~'11 i ~ t  excessive q ~ c w l  illong 
street  ant1 hit  l ) l t ~ i ~ ~ t i f f  pedestrian. who \\-;IS crossing t l ~ c  strcct  a t  ;III  intc,r- 
section, lictltl sufficirnt to be sul)niittctl to  the  j l ~ r y  on thr. i s w e  of ~~tbglign~cca, 
ant1 conflic.til~g c~vitlc'~~ee :IS to p l ; ~ i n t i K s  failnre to csr rc isc~ tincl taro ill crors- 
ing strrtbt J~c'ltl t o  r : ~ i w  ishut, f o r  jnry o11 issilt, of cw~~t r ibn to ry  ~ ~ t , g l i g ~ l ~ c t ~ .  
.llt~ii11ci111 1.. Toxi COI./J.. 6S!). 
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Wlicrr there is  no evitlr~ic:e t h a t  the  itccidcnt in snit  ocxxrrcd iii :I I~nsincss 

district i t  i s  e r ror  for  the  court ,  iu i t s  i ~ i s t r n c t i o ~ ~ s  to the jury, to rtx:itl t l ~ e  
statutory spCc~tl rc~strictions ;rl~l)lic;rl~le to Ijllsinrss districts. TT~illite~ers L'. 

Huert. 572.  

19. Liability of Driver to Guest in General. 
I n  :in ;iction l ~ y  n guest to recover for  injnries snst:iinecl ill :III :~ntomol~il(!  

;rccitlent occxrring in  the  Sta te  of V i r g i ~ ~ i ; ~ ,  1i;lbility of de fe~~d ;u i t s .  if ;illy, 
must b(' tleterminetl by the  1:rws of t1i;rt State. v-liicli rcqnircs :r sliowiiig of 
gross 11egligeiic.e ill ortlvr for  the  gnc~st to recover. J'tre.forrr. 1 . .  Ftthtrd, 2 h l .  

9 21. l'arties Liable. 
Where clrivrrs of both ca r s  :ire guilty of negligelice l~ros i ina t r ly  causing 

collisio~i, grirst may recover from either o r  110th. C ' I~~I~!~II !J / I ( I I I I  r.  H(I!I/!I>.Y. 4.56. 
\Vhr.rr tlir negligence of the  driver is  not i rnp l~ tn l~ l r  to :I gncst in t he  ivtr. 

the guest it< c~ntitlerl to  recover of defendant if i t s  negligence i s  the  proximate 
cause of the  ilijnry o r  ones of the prosini;rte causcSs thereof. a11t1 the  ~ ~ e g l i g e n c r  
c~f tlir driver will not escnll~:t tr  clefcutlnnt ~ui loss  such ~ i c ~ g l i g r ~ i c t ~  is  tlics sclle 
p ros i im~te  c.:tnw of the  injnry.  H(!rrc'll r .  ll 'il~iriirqto~i. 60s. 

3 22. Actions b ~ -  Guests to Rccovc~ for Scgligcnt 1njuric.s. 
\Vliilc the  c o ~ ~ r t s  of Tirgiliia t r w t  the  tlift'errncc? I~et!vtx'~i simple neglige~ice 

itlit1 gross ~ic~gligrlicc~ its olic of clrgrc3e. ant1 whilr  ordinarily the cvidr11c.e 11111st 
Iw snl11nittc4 to the  jury nlloli y r o ~ c - r  ilistrtlctions f rom the  (.ourt :IS to the  
degree of ~iegligcwcc~ inrolvcd the vckrtlict of the  jury is  not co~~c,lnsive.  :t11(1 
the n i i~ t ter  i s  not bryoud rr\-ien. ill tlrc) al111cll;rtc court. I.'cc~~foerr. 1 . .  F~tltcetl. 
281. 
: 

4 \ i t le~ice  lrcltl inslifficirnt to show gross nc~g l igc~~~cc  ill this action I,y guest 
to rtXcover fo r  injuries under Virginia law. Ihitl. 

( ~ o ~ i r l ~ l : ~ i n t  in this a e t i o ~ ~  11y guest ht'lil to s ta te  jo i~i t  ~ ~ e g l i g c ~ ~ ~ ( . ( ~  011 11:lrt of 
both drivers i ~ ~ v o l v e d  in c.ollisicni. ('11eeiriee~j11~e1~1 I . ,  Ilie,~/eri~.s. 456, 

a 24. On Doctrine of Respondcat  Superior. 
E r i d w c e  tha t  oil coml~: t~iy  leased a filling stntiou with it11 1iecc.ss:try rq l~ ip -  

ment for  sale of prot111cTs of the  comll:i1iy, tha t  the  co111l1;11iy 11:itl 110 cwntrol 
over o r  riglit to enll~loy or tlisc.li;trgc n t tc~idnnts  :it the  s ta t io l~ .  :111cl t11:it all 
a t tendant  c:msetl the  in jury  ill suit  while t l r i v i ~ ~ g  to the  statiou with ;r c a r  
to Iw sc~rvicctl in :~ccortl;inct~ with t l ~ v  ord(>rs of the  lessee of the  station. 
is Irc,ltl i~isnfficicnt, in any :aspect. to  11oltl the  oil colnl1:iny liable for the :tll(~getl 
~regligciice of the  attentl;rnt on tlrv tloc.tri~lr of w.~)/o~ril(wt .srepo~ior~. I1'0tlri~oc.1; 
c. Robcexw. 26. 

1hide1ic.e t ha t  a 1ni11or p ~ ~ r ( . l ~ : ~ s c ~ l  :I t ruck I I ~ O I I  t l t~ft~rretl  1my111e1its 1111t t11;1t 
title thereto ~ v a s  t:rkm in the fatlrcr's Imm'  so the p n r c l ~ n w  cv~~ t r ; t c t  c~1111tl 
Iw c ~ c ~ c l i t c ~ L  tha t  n11u11 t l ~ c  .sol~'s ll;iyrlic,llt of tlicb l1i11;incc of tlicl 11urcl1:1sc. 11ric.o 
the f i t th(~r  c ~ s c w t t ~ t l  :111tl ;rclmnvlrtlgetl I)eforo :I 11ot;rry mi ; issig~inicl~t of the  
title. and  t1i:rt the  :icc8ide~it in snit  oc.c.11rrt.d thereafter while the  son \\-its 
hauling luml~e r  fronl his fatlrcbr's lmt l ,  t11:rt tlw p ~ ~ r c l i a a e ~ .  of the  l l ~ n l l ~ r r  paid 
thc f:ttlicr for  the  lnnrl~cr :111tl 1~:lid t l i ~  so11 for  the  hn111ing. is 11(,ld iuqlfficient 
to be s r~ l~mi t t r t l  to the  jnry 011 the  issnti of thc f:rtlrer's liill~ility lu1t1c.r t he  
doctrines of i~c's~)o~!tlwct s~el~orioi.. siucr tlicb wi t lc~lcc  fails  to hl~o\v l l i i~ t  a t  the  
time of :ind iu respect tv the  c o l l i s i o ~ ~  thcl son was  the  ;Lgellt o r  scsrv;t~lt of t l ~ e  
fa ther  o r  a l m t  his fat11c~'s l~nsilwss. I*'rtriih z.. Vclirtoslr. 4%. 

I.>vitl(~ucc~ tentling to show t l ~ t  the  t l r i r<~r  of a trnel; w;is c~rnl~loyetl 11y the  
CQrpOl';tt(5 tlvfmtlnlit. a1111 tha t  a t  tlrcl tinre of the  accitlcnt W:IS r t s t l ~ r u i ~ ~ g  a f t e r  
u~ i loud i~ ig  the trncl;. is  sl~fficic~it to s1111port it11 i11ferenc.c~ t11;tt a t  tlrc time the  
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driver was "about his master's business" and is sufficient to be submitted to 
the jury on the issue of reapoudeat srcpcriov. IZobi?t8o)t c. T t u ~ ~ s p o r t a t t o ~  CO., 
489. 

Plaintiffs sought .to recover against the corporate clefentlilnt nntler the doc- 
trine of respondeat superior upon evidence tentling to bhow that the driver 
of the truck a t  the time of the collision was engiiged in the scope of his 
employment. Held: The liability of the csorpornte dt.feudan ;iri\ing through 
the agency of the servant is a substantive feature of the case nrisiug oli the 
evidence, and is not :1 simple or self-esl)laiiatorg principle of Inn., mid the 
failure of the court to instruct the jury on this phase of th? case coustitutes 
reversible error. Ibrd. 

g 25. Family Car Doctrine. 
Evidence that  title to a car was takeu in the trade iianle of defendant's 

business, but that  his wife and daughter liabitnnlly used the car,  and did 
not customarily use any other car, and that  a t  the time of the i~ccident ill 
suit defendant's daughter was driving the car with his con+eut. in Acld sufh- 
cient to be submitted to the jury on tlie issue of defendnnt'ri liability for the 
daughter's negligent driving under the family var cloctrine. .Morris c. Johtf- 
son, 402. 

8 32c. Indictment and \Vansants in Criminal Prosecutioin. 
Defendant was tried ill the mayor's court of Sort11 1T'illresl)oro on charges 

of operating n motor vehicle while under the influence of ii~tosictlting liquor 
and reckless driving. 011 appeal to the Superior Court, judgment was pro- 
nounced exceeding that  permitted for the offense of recklrhs driving aloiie. 
Held: The mayor's court was without jurisdiction of the chlrge of o ~ e r a t i n g  
a motor vehicle while under the influence of i1ltosic:lting liquor, ant1 even 
conceding i t  had jurisdiction of the charge of rec1ilt.s~ driving, the hentence 
escceded that  permitted for that  offense, and the trial of defendaiit in the 
Superior Court upon the warrants. without n bill of indictment firqt 1)eillg 
found and returned was a nullity. Ch, 144, Private Law!, of 1'313; C. S.. 
2621 (102). S. 2.. Joh~zson, 318. 

Warrant charging that  defendant esceeiled statutory sgerd limit held in- 
sufficient to charge offense. S. z'. Cruyton, 579. 

8 32e. Sufflciency of Evidence and Sonsuit in Prosecutitons for Culpable 
Segligence. 

Held: The evidence permits the inference that the automobile x i s  being 
operated by defendant recklessly and in willful or wanton disregard of thc 
rights and safety of others, and in a manner likely to endanger the life of the 
deceased, and was properly submitted to the jury in this manhlnughter prose- 
cution on the issue of culpable negligence. S. 2.. Huygitrs. 5GL 

8 32h. Judgment and Sentence. 
On his plea of guilty of reckless driving, defendant was seutencwl to twelve 

moiiths in jail to be assigned to work on the public roads. I)efeiidi~ut's es-  
ceptiori to the judgment must be sustnined, :md tlie case is rem:nlded for 
sentence in accord with the statute which prescribeh a masimnm imprison- 
ment of ninety clays or a fine, or both. Section 60, ch. 148. Pnhlic Laws of 
1927, S. C. Code, 2621 (102). S. 2.. Crezcs, 705. 

g 33. Responsibility of Owner for Driver's Criminal Negligence. 
The evidence tended to show that  the owner of a truck n a s  riding therein 

in nn intosicated condition, and that  the driver of the truck, with the owner's 
pern~ission, was driving the truck for his ow11 purposes. There \T-ns no evi- 
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tlence that the owner esercised any authority, direction or coiitrol over the 
operation of the truck, or that the driver was intosicated or otherwise incom- 
petent, or if he were, that the owner had howlrtlge thereof. H t l d :  The 
evidence is insufficient to establish criminal responsibility on the part of the 
owner for alleged criminal negligence ill the operation of the truck on tlie 
part of the driver resulting in the death of a third person. 6. v. G p r u i l l ,  123. 

The owner of a motor vehicle riding therein may not be held criniinally 
respo~isible as an aider and abettor on a charge of manslaughter resulting 
from the operation of the vehicle by the driver when the driver is acquitted 
of all blame in the matter. Ib id .  

BAILMEST. 

(Deposit of securities for safe-keeping, see Banks and Banking g 7e.)  
§ 6. Actions. 

Where the jury finds that defendant iq liable for certain chattels as bailee, 
and it  appears that  the specific chattels cannot be delivered, the trial court 
has discretioiiary power to retain the cause for trial on the issue of the value 
of the chattels a t  the time of the breach of the bailment. Rrcgkt @. Hood, 
C'omr., 410. 

BASKHUPTCT. 
s 9. Debts Discharged. 

Bankrupt has burden of proving that creditor's claim was included in 
schedule or that he had actual linowledge of proceedings. Rerwer c. P l r i p l ) ~ ,  
14. 

BASKS AR'D BANKIR'G. 

§ 6. Representation of Bank by Officers and Agents. 
Evidence held to show cashier's authority to malie compromise settlement 

or ratification of same by the bal~li. Joircy c .  B m k .  794. 

7e. Deposits fo r  Safe-Keeping. 
When bonds are delivered to a bank, and the bank gives receipts therefor 

respectively stipulating, first that the receipt must be surrendered when the 
bond therein described is delivered to the owner or his legal representative, 
and second, that the bond therein described was received for safe-keeping 
in the bank vault. the transaction constitutes a naked bailment, and does not 
create the relationship of debtor and creditor between the depositor and the 
hanli, and in action to recover bollds, burden is on bank to establish defenses. 
Bright v. Hood, Conzr., 410. 

9b. Rights in  Regard to Choses i n  Action Pledged a s  Security. 
h borrower pledged as collateral for a note a life insurance policy. The 

note recited that tlie collateral was security for "this or any other liability 
or liabilities of mine or ourq to said bank. dne or to become dne, or which may 
hereafter be contracted." The assignment of the life insl~rance policy pro- 
vided that it  was to secure "my debts, obligations, endorsements a i ~ d  lia- 
bilities to said bank." H e l d :  The nssigiiment of the policy was sufficiently 
broad to include the liability of the borrower as endorser on other notes held 
by the banli a t  the time of tlie assignment, mid 11go1i the eshanstion of the 
remedies against the maker of such other notes leaving a balance due thereon 
in a sum greater than the proceeds of the insurance policy, the bank is 
elititled to retain the whole of the proceeds of the policy as  against the bor- 
rower's administrator. Sellnrs z'. Bank,  300. 

Pledgee may apply collateral pledged to payment of debt secured without 
instituting action. Ibid. 



9 16. Sta tu to ry  L i a b i l i t ~ '  of Stockholders.  
IYhen s t : ~ t i ~ t o r y  li:ll)ility of stocklioltl(~r i s  retli~cwl to jil(l::.liio~~t it I N Y Y ) ~ ~ ( ~ s  

f i s d  a s s r t  for  I)cwt,fit of crcltlitors, nl~ic, l l  fisotl l i :~ l~i l i ty  ('on1n1issionr.r of 
Ilimlis n l : ~ ~  scll in 1)nlk. 1,ittlc r.  S t c ~ c ~ l ~ ~ .  :148. 

a 19. Liquiclation by Sale  of Assets ill I3ulk. 
1Yl1e1i the  s ta tn tory ,  c o ~ i t i i ~ g t ~ n t  l i :~l)i l i ty o t  :r s t o ~ ~ k l ~ o I ( l ( ~ r  11:1s l ) c ~ i t  rtv111cevl 

to jutig~ncnt ant1 t h w  in ;~t l r  ;I f iwtl  li:ll)ility of the  ~ t ~ ~ l i l l O l ~ l ( ~ r .  tliv ('ominis- 
sioiier of Bnnlis 111i1y c o l l ~ c t  snnw in the  in i~~lnt ' r  wl1ic11 to liiln ;~l)l)c.:rrs most 
: ~ ~ ~ : I I I ~ C I ~ ( W I I S  to t11(> cr( ,~li tors of the  1):1111i. :111(1 wl1(\11 t l l ~  t1,t:11 ; ~ s s ~ t s  of t l i t~ 
1):111li a r e  i~ l s~ i f f i c iw t  t o  p l y  crotlitors in fnll, tl11, ( ' o n l i n i s s i o ~ ~ ~ ~ r  of Ik~n l i s  11i:ly 
s ~ l l  :111(1 tlssign tht, stO('1i :~ s s t~s s Ine l~ t  j n ( l ~ ~ n ( ~ n t  wit11 t11v ~ O I I ~ ~ , I I ~  : I I I ( ~  :~l)l)rovi~l 
of the S n ~ t ' r i o r  C'oi~rt. 1'1111lic. I.ir\vs of 11W. ~ I I .  113, si111soc. 7. : I I I ~  :11q)Iy t l i ~  
~ ~ r o c w t l s  of sale to the  1);1ymf'11t of cretlitors of thc~ I):rnk, : l~ . t l  ~ 1 1 ~ 1 1  this 1i:1s 
l)et>l~ do11c1 tht1 ;~ssigiirc of the  jntlginent obtnins title there o :l~itl the  jndg- 
l ne l~ t  c~nt i l i i les  in force a s  ;I lien on tlic3 rr+11 ~~st; l tc,  of thc, ji~tlgnic~nt tlt~btor 
~uinEec.tt~d I)y the  fnct t h a t  the  j l ~ d g n l r ~ i t  \vas i ~ s s i g n ( ~ ~ l  ill t l i~ ,  sale ill I)nll; of 
the  ~ I S S C ~ S  re111:1iiiing i ~ f t e r  s ~ ~ l ) s t : ~ ~ ~ t i a l  l i ~ ~ ~ i i ( l : ~ t i ~ ~ i i .  or t11v ft1t.t t11:1t I I O  sl1(\(4tic 
v;llne wtls pl;lccd oil the  stock :lssessxnrllt jn t lgn~t~nt .  T,ittlc I.. Stw11~. 343. 

§ 3. \Vai*i*ant a n d  Indic tment .  
The \ v i ~ r r i ~ n t  in n prosec~~t io l l  iultltAr c.11. 22s. l'nblic L ;~ \vs  of l!J:1X ( . \I icl~ic~'s 

Code, 276 [a ]  J ,  ninst allege t h a t  the  f : ~ i l ~ i r c  or rc,f i~s;~l of t l t~fc~iid;~nt to ~111)- 
port his illegitimate child n-11s willf i~l .  iln(l w111'1~ i t  (locw ~ i o t  (10 so, tlefentl- 
ant ' s  nwtion ill a r res t  of j ~ ~ t l g m r ~ ~ i t  s l~o i~ l t l  I I ?  ; ~ l l o n c ~ l .  A', 1. .  . I / I ~ / , I I I I I ~ ~ .  322. 

tj 7 .  Limita t ion  of Prosecut ions .  
d proctxeding npon indictment cli i~rging tlefo~itlilnt wit11 \ \ 4 l fn l  ~ ~ c ' g l ~ c , t  and 

refusal  to  support  his i l legit im:~te cal~iltl, i ~ ~ s t i t u t r t l  more t h ~ n  tlirre years 
: ~ f t e r  the  birth of the  child, i s  prol)t>rly ilisniissc.11, cli. 228. 1'ltblic0 1,:ln-s of 
1933. sec. 3, and  this result is  not :~ffrctcd by the  fac t  tll:lt t l e f c l ~ d ; l ~ ~ t  lind 
:~dl i i i t t td  paternity of the  child in n prior 1)roctwling ~unrler ( ' .  S.. 235-270, t he  
l i~ni ta t ion  provitled in scc. 3 of the  .let of 1!)33 not l)riug cw~iti~irtl to proctwl- 
iiigs to est:~l)lish the  pnternity of t h r  child. S. 1.. l~t'otlshc~rr. 5. 

13II,I,S .\XD SO'L'ES. 
a 3. Consideration.  

Cnllcell:~tion of stock nssessmtwt jnclgmcnt ih wl i t l  c.onsiclc~r;ltio~i for  iioteh 
esecutvtl to  assignee of judgment. I,ittl(z I'.  Stc'c'lr,, 343. 

3 8. Presumpt ions  f r o m  Possession.  
Poswssion of n note lnntle t o  b w w r  i s  s~lfficieot to  11l:tce tii-le i n  the  holder. 

i~nt l  ;1ct11:1l lwssession is  not nccws;lry, i t  bt'ing sufficient if' t h r r e  1111s Iwrn 
c.o~~strnc'tive delivery. o r  ~)oss('ssio~l for  collection, evcii by t h s  or ig i~la l  l~o ldc r  
o r  transferee,  ns ngrwt of the  real  owner. Ecc'rr~tt  1,.  JlotYyo~/c~ Co.. 7TS. 
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5 11. Right t o  Coni~niss ions  W h e r e  Sale Xot Completed. 
Plaintiff brolrer g&re  :I prospectire plurchilstlr : ~ n  optioli on the  Inl~tl  nlld 

the ~ )u re l i ;~ s r r  inilile p:~yinelits therelulcler to he a p p l i t ~ l  011 tlie p~irclinse price. 
I I I I ~  fili:111y f;~iltql to est,rcise the  option. The  I~rolier w:la e ~ ~ t i t l r d  u ~ ~ d e r  his 
col~tr: lct  with the  rrntlors to  coi~imissio~is only ; ~ f t e r  t he  r e ~ i d o r s  11:1d r ewi red  
11;rymelits on the  p~ircllase l ~ r i c r  ill ;L slun grtvltly ill excess of the  snIns p:lid 
I)$ tlir proslwetirc~ l~~irc.li;~?-c.r. Hc Id: P1:riutiff 11rol;cr is  not rntitleil to recorr r  
:ruy 1,;lrt of the  snms pilit1 I)$ the prosllrctive l ) ~ i r c l ~ : ~ w r ,  ilnd hxs no iliterest 
in the  r t q ~ e c t i r e  r ights of tl~c, 11rosl)ectirr p n r c l ~ i ~ s r r  n l~t l  t h r  rclltlors in r(~g:lrd 
to :L ~ l i ( , ~ l i  gircw by tht, l~rosl)tv'tirc' 11llrcli;~ser to t l ~ c  re~i t lors  ill lxlrtiril ~ ~ i l y -  
ilient which n-as not c : ~ s l ~ r d .  l i lutt :  I . .  Alliso~r. 379. 

g 12. ;Ictions f o r  Coniniissions. 
Iii this ac t io~ l  for t1ilni;rgc~s for hrei1(.11 of n 1)rolrer:lge contr:lct the  issue a s  

to tlie csecntion of the, contract  \\.:IS >ll~s\rerrt l  ill tilt) :~fFirm:ltire by consent. 
I'lnintifi cc~~~ttwcletl  th;lt 11c. secured $1 l~ros lwct i re  plirchaser illid t l ie i~  fo~ul t l  
clefendnnts had breaclied tlie c o ~ i t r : ~ c t  by st~lliiig the l;l~itl. L)efentlants coil- 
tcs~lded tha t  a t  the  t i~ i l e  tlic brol;er;~gc coutract \\-;IS estwntc,tl t l ~ c y  \\-ere iicgo- 
t iat ing fo r  t l ir  sale to their  pu rc l~asc r  :111d t11:lt pl;~intiff ;rnd tlrfentl:~nts ngrtwl 
tlmt tlic 1,roltcrajic co~i t rnct  slioultl iiot I)(' (4fectirc if t l (~f t~nt l ;~nts  wcrr  :111lv to  
cw~sumrn:lte t1111t sillt~. 'The colirt prol~c'rly 11li~cwl tlit, I , i~rt lrn of proof 011 t l ~ c  
iss11c1 relilting to  the  :rllcgtvl coil(1itioi1 1)rtwtleilt 011 t l t~ f r l i t l :~~~ t s ,  s t i~ tc~t l  tlic 
evidc1ic.e rcll:lti~ig t l~crc to .  ant1 tlec.l:~rcd :11i(1 (~s], l : i i~~etl  t l ~ r  I ; IW  rising t l ~ r r r o n .  
IT(,ltl: ' f h t~  controrert t~tl  cll~estic~li w:rs tho esistencc, of the  allegctl coirtlitioli 
l~rc.cotl~llt, i11lt1 ~ i o t  wli:~t  co i~s t i t~ i t e s  :I c o l ~ t r ; ~ e t .  ; ~ n t l  tlt~feiitl:~~ite' exception 
to the  charge on the  groluitl t l ~ t  i t  f:rilrd to  tlt'fil~e tlw wort1 "col~tr:tct" t11it1 
fa i l td  to declare nn(1 c~spl t l i~ i  the  law t ~ r i s i ~ i g  OII the  t>\ - i ( le~~(v.  ('. S,. s64, is  
without merit. T17ctltrr 1 ' .  T17i~rccoff. 36G. 

# 3. F o r  Mistake.  
Jlistalie i i i l~st  I)e rnnt11;ll in order to tsntitlc 11arty to rwc'issioii oli tliat 

groniltl. ;iiitl ~ ~ n i l ; ~ t e r : r l  mistake is  insnfficie~it. Clic9c'l; 1;. I<. K.. Is%. 

# 4.  F o r  Fraud. 
Evidence that  rendor r q ~ r t w n t t v l  tlltlt land 11;rtl ello11g11 s t :~nd ing  timber to  

pay niortgage Irc'ltl not only too illtlefii~ite. b11t also a n  c~s~)r t%sion of ol)inion, 
illit1 ilisnfficic~~~t to entitle inortgngor to rescission. I~ ( , I . I /T I .  1 . .  I I I , ~ ,  C o , .  ,754. 

C'.\ItIIIERS. 
5 5. Licensing. 

Fai lure  of car r ier  by trnclr to ohtail1 proper lieellsw for trl~clcu (low 110t 
rentler the  1111<ilir,\i illegal. I'attc r ~ c ~ i r  1.. R. h'.. 39. 
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CHATTEL MORTGAGES AXI) C0SL)ITlOXAL SALES. 

§ 6a. After Acquired Property Subject to Mortgnge Lien by Accession. 
The doctrine of accession is  innpp1ic:rble \\lien the  p r r so l~a l  property placwl 

upon the  personal property mortgaged may 11e c o ~ ~ v n ~ i e n t l y  dt~tnclietl withorit 
in jury  to  the  property mortgaged, and t ires llli~cetl npou : I I ~  :rutoniol~ile do 
not become n pa r t  thereof by i lccessio~~. Si1wrtotc.11 X t o w s  L'. C'ttcsur, 85. 

§ 6b. After Acquived Property Subject to Mortgage Lien by Terms of 
Contract. 

The purchaser of all auton~obi le  executed a c o ~ i t l i t i o ~ ~ a l  s a l w  contract to tlre 
seller, which contract  provided t h a t  the  lien slionltl coyer irny equipment, 
rep;~i rs ,  r rp l ac rme i~ t s  or accessories thereafter [)l:lced on the w r .  Thereafter 
t he  buyer purclinsed t ires which were p1:lcetl oli tile w r ,  ilnd t ~ x ~ ~ c u t t ~ d  :I c011(1i- 
tional sales contrnct on the  t ires ant1 the  antomol)ile to  secure the  l):~l;ri~ce of 
the  ~ u r c h i w e  price of tlre tires. Vpoil de f i~u l t ,  tht, wl lcr  of the  c a r  rcporsessetl 
same, a n d  the  seller of the t ires insti tuted claim ant1 de l iwry  pruccedi~igs for  
the  t ires alone, Heltl: The  t ires crime into the  hantls of the buyer sribject to 
the  lien of the  condi t io~~i t l  stiles agreeme~rt  excc~i tcd  t l ~ e r c o ~ i .  :ri~tl the t i re  
dealer's lien i s  not affected by the irgrcemtl~~t r t \ la t i~ ig  to nfter-nccl~~ired l~roper ty ,  
nud is  superior to  t he  lien of tlie autoiiiol)ile clealt.r, mid the  t i re  dealer is  
entitled to repossess the  t ires o r  to  rt1cover the r:rlue thereof f rom the  ;ruto- 
mobile dealer, if de l iwry  cannot be had. S i l ~ . c r t v ~ ~ ~  Stvt .cs  V .  L 'ucsu~ . ,  S 5 .  

COJIPHOJIISE AS11 SETTLEJIEST.  

$j 3. Validity and Attack. 
E ~ i d e n c e  t h a t  c l e f enda~~ t  bank agreed to accept a smallel note with ntldi- 

tionill collateral f rom all i~lsolvent borrower in payment of old notes in a 
larger sum, without evidence to the contrary,  Itcld to  suppolt  court's instruc- 
tion tha t  if jury believed tlie evidence to  answer  the  iwne  of conipromihe uird 
settlement in tlie affirmative. J o ~ t c s  c.  Butlk,  7D4. 

COSSTITUTIOSAL 1,AW. 

11. Construction of Constitution 
3. G e n e r a l  R u l e s  fo r  Cons t ruc t ion .  Ses -  

s lons  v .  C o l u m b u s  Coun ty ,  ( i 3 4 .  
111. Goxemmental Branches and Powers 

4;t. 1.egislat ive P o w e r s  in  Genera l .  S. v.  
L u e d e r s ,  5 5 8 ;  Sess ions  v. C o l u m b u s  
( ' oun ty ,  634. 

41). T a r i n g  P o w e r  in Genera l .  T o b a c c o  
( ' 0 ,  v. 3 l a r w e l l ,  3 6 i ;  T w i n i n g  v. Vv'11- 
mineton.  655. 

\'I. Due l'rocess of Law: 1 . a ~  of the Land 
I:,. h -a tu re  a n d  Scopz  of Xanclxte .  I n  r e  

Appea l  of P a r k e r ,  5 1 ;  P a t t e r s o n  v. 
Hos ie ry  JI i l ls ,  806. 

18. Ves ted  R i g h t s .  P a t t e r s o n  v. Ho i se ry  
J l i l ls .  806. 

VIII .  Oblkations of Cor~tract 
21. S u l ~ s i a n t i v e  P r o v i r . i o n s ~ o f  C'ontractual  

Obl iga t ions .  P a t  t  e  r  s 0 n v. Hos ie ry  
J l i i ls .  X06. - ~ 

I c .  Delega t ion  of P o w e r s .  Tobacco  Co. 
v.  ?.laxwell, 367. 

6b.  FSo!\.er a n d  D u t y  of C o u r t s  t o  D e t e r -  
m i n e  Cons t i tu t iona l i ty  of S t a t u t e s .  
Tobacco  Co. v. Maxwel l .  3 6 7 ;  S. v.  
I ,ueders ,  558. 

V. Civil Rights and Eorlnl Protection of 

22. Alter 'a t ion of Re lned ies  a n d  P r o c e -  
d u r e .  B u i l d i n g  & L o a n  Assn .  v. J o n e s ,  
:i 0 

XI. Constitutional Gualantees of Persons 
Acnrsecl of Crime 

2 6 .  Necessity of  I n d i c t m e n t .  S. v. J o h n -  
son .  319: s ,  v. Cle,?e.  6 7 5 .  

l a w 6  I 2i. R i g h t  t o  J u r y   rial. S. v.  L u e d e r s .  
13. E q u a l  P r o t e c t i o n .  App l i ca t ion  a n d  558 .  

E n f o r c e m e n t  of L a w s .  T o b a c c o  Co. 28. R ~ g h t  t o  C o n f r o n t  Accuse r s .  S. v .  
v .  >lax\veIl ,  3 6 7 .  J l ege r s ,  6 5 2 ,  

l l n .  S e a r c h e s  a n d  Se izures .  S. v. 3IcGee. 32. ('rue1 a n d  V n u s u a l  P u n i s h m e n t .  S. v. 
184. J lnschoures ,  3 2 1 .  

9 3. General Rules for Construction of Constitutional Provisions. 
Reconciliation between germane consti tutio~~:tl  provisions is  ;I postulate 

of constitutional a s  well a s  s ta tu tory  cons t r~~c t ion .  Scsnio~ts  r .  Col~tr~rhrts  
Count!/ ,  631. 
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CONSTITUTIONAL LAW-Cofltinztcd. 
§ 4a. Legislative Powers  in General .  

The  Constitution i s  the supreme law, binding on, and  urlalterable by, the  
Inn-malting body. and nn ac t  of the  Legislature in conflict therewith is  not 
~ n e r r l y  iin1)olitic I ~ n t  void. S. 1.. L~tc.dcr.s, 5.78: Se,ssior~s c. Colfintbua COIIII~!/ ,  
634. 

9 4b. Taxing P o w e r  of Genera l  .4ssembly. 
\Vhrn the (:rnrr:~l  Assemlily llns the  power to  levy a particn1:ir t n s  any 

co1later;ll motivrs in levying the  t ax  a r e  ~ i o t  snbjecvt to judicial review. 
Il'obclc~c.0 ('0. 2. .  Jlctsic.r.11. 367. 

The (;eiler:ll Llssrml~ly  has  witle discretion in selecting the  olijects of 
t ;~s;\ t ion.  :111tl ill clilssifying I ~ ~ i s i ~ l e s s  i ~ n d  trildt+ for tasiltion and  al1oc;iting 
to wc11 i ts  1)ropcr s11;lrr of t he  rsl)ellses of (:ovrrnmellt. Ihid. 

The  nmo~nnt of a t : l s  levy is  1:lrgely in the  discretion of the  General Assem- 
hly and the courts may tletrrniinc~ tha t  i t  is  excessive ns a mat ter  of law only 
ill exccl)tion;il and  ~n lnsua l  cases. i111t1 the  t ax  of 81.000 per county for  
drnlers in scrap  tobacco, imposed by c11. 414. Pn l~ l i c  Laws of 1037, is hrld not 
excessive a s  a mat ter  of law. Ibid.  

The  people of t he  State.  in their  C'onstitution, may plilce n-hnt restrictions 
they please upon the  creation of pnhlic deht, and in tloing so, to  distinguish 
between debts different in kind and  necessity. T I C ~ I I ~ ? I Q  c. Tl~ilt~~irigtoii, 6.75. 

3 4c. Delegation of Powers .  
Stntlite iniposiag license tax  (111 scr;lp t o h c c o  dealers hclld not void a s  tlele- 

g:ltiug ttlxing power to w;~rrhonsernen. Y1oharr.o Co. c. 3lctx1cc11, 367. 

$j 6b. P o w e r  a n d  Du ty  t o  I )e te~?nine  a n d  Declare Consti tutionali ty of 
Sta tu tes .  

The courts will not tlrclarr a s ta tu te  ~inconsti tntional unless i t  is  clearly so. 
l ' obnc~o  Co. 1.. Jlnrlr.cll. 367 : N. 1.. L~cc'dws. 568. 

The  conrts nitly determine t h r  c o ~ ~ s t i t ~ ~ t i o n n l i t y  of a s ta tu te  only in the  
exercise of the  jrrtlici:~l power vested ill them hy the ( 'ol~sti tat ion,  hut when 
:I co~isti tntional qnestio11 i s  properly presented. the  courts 11:lve the  power wntl 
the  duty  to declirrc~ ant1 enforce tlw supreme law and  reject a legislative ac t  
in conflict therewitli. S. r.  1~1tcdcr.s. 56'4. 

3 1 .  E q u a l  Protec t ion ,  Application a n d  Enfo rcemen t  of Laws. 
Sta tu tes  i~nposing l i r e ~ ~ s e  t a x  o11 scrap toh:~cco de;~lers  held not discrimingl- 

tory. Tobnrco ('0. 1.. Maxrrcll, 367. 

# 14a .  Searches  a n d  Seizures. 
Ch. 339, see. 11/2, Public Laws of 1037, does not reatler incompetent evidence 

o1)t;lirlrtl 11y nnlnwfnl search without warrant .  S.  c. JIcGcc, 184. 

3 1Sa.  S a t u r e  a n d  Scope of Manda te  P roh ib i t i ng  T a k i n g  of P rope r ty  
Except  by D u e  Process  of Law.  

Depreciation in value of property c a w e d  by operation of valid zoning ordi- 
nance is  not a taking of property. III rc  i i p p ~ r l  of I'nrlio'. 51. 

Right of prtlferrrd stocltholder to : ~ c c r ~ i e d  divitlencls may not be destroyed 
w i t l ~ o ~ i t  tlne process of law. I'rc ttc,~.ao~r r.  Hosic,~.,~i Jl ills, 806. 

3 1s. Vested Substant ive  Rights .  
Vested right to  devlr~riltion of tliritlentls on preferred stork may not be 

tlestroyed. PnttcZrxoir 1%. Hoxic'ql Millx, 806. 

5 21. Substant ive  Provis ions  of Contrac tual  Obligation&. 
The right of rl holder of clunulative preferred stock to  have a c c r ~ ~ e d  di r i -  

dends thereou dwlared  by the corporation when earned is  a vestetl property 
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COSTEJIPT OF C'O1,-ItT-C'o?ttiilrc(,tl. 
proposed plant was ultrtr ?.ircls the c i t ~ .  Thereafter t l ~ c  comicil of the city 
passed a resolntion a~itliorizing the cbonstrnction of n power pl:lnt on the snine 
site ;IS originally ~ ~ r o l ~ o s e d .  :111(1 this contempt proceeding :.\\.:IS institlltod. 
Defendrlnt alleged and thc cmlrt found thnt the secontl p ro~owt l  1)l:ant tlifferetl 
1nnteri;ally from the first in "purpose of constn~c~tion, protlnc~tirt~ c.:rp;acity. 
n i ~ d  in~llortnnt physical featnres." IIt,T(7: 'rlie :illegations ant1 fil~dings of 
dissimilarity Iwtneen tlie t ~ o  nnt1ert:rliings slipports tliv actioll of thr conrt 
in tlisc.li;lrgii~g tlie rnlr for coiitt~ml~t. l \ ~ i l l i ~ i ~ i ~ s o ~ ~  1.. IIiqli I'oii~t. (;!I:<. 

# 5. Hearings and Finding Ypon Order to  Show Cause. 
Upon tlie hearing of an order to show c:iwe why (1efentl;lnt slionld not he 

held in contempt for riolation of :I t1rcrc.c' of court, thc sole cluestion I~c,fo~'c' 
the court is whethc~r the clrcrce llns 11cxw riol;~totl. :ind the c,olirt corrcxctly 
clisrepnrtls drfrntlxnt's prnyt5r for ~nodific.:ati~)~~ of the ortlcr. TT7i17it~~i~soii r .  
Hiyh I'oiirt, 693. 

COS'L'IIAC'TS. 

# 1. S a t u r e  and Essentials in General. 
Prrsons scti jiiris may ~n;ll<e any contr:~ct if it is rlot contrary to law or 

pnl~lic policy. L'ltczn~bos 2.. R.~~c't.s. 373. 

9 6. Form ant1 Requisites in General. 
Thr terms of a contr:ict inlist Ije siifficit3ntly dt'finitv ant1 coinplete to c,sprcxs 

with :I rr:isonnblr tlejirc3ca of certainty the full intc'nt of the par tic^, s i ~ ~ c e  
neither thc court liar tlic jury niay 1n:ilie the ngrccmrnt for them. Holdt '~. r .  
Mort!]trgr. C'o.. 128. 

3 8. General Rules of (.'onstruction. 
The intent of the partics :IS gntllcwd from the la~iguagr ~iscd,  the snhject 

matter and purpose of tlie agrcwncilt, is controlling in interpreting tlic c.011- 

tmct. C'lrc~iirbt,rs v. B!/cli.s. 37S. 
Pertinent pnl)lic statiites in forw a t  tlir tinw of the esecntion of a cmitr:lct 

a re  cm~trolling. Xpcri~r 1'. Vi~rc's. 432. 

# 19. Parties \\?lo May Sue. 
JIiuor 1n:1y sue on contract to dt~rise inade TI-it11 hcr parents by person 

desiring to ntlopt her. ('1rtri1rbc~i.s 1'. I:!/ors. 373. 

# 22. Evidence in  Actions on Contracts. 
While prior negotiations are rnc'rged in the contract, evidence of prior nego- 

tiations may be competent to show tlle intent of the parties or t h t ~  actual 
c.ontracat. Hciilc!! 1'. Holt. 3S4. 

# 23. Instructions in Actions on Contracts. 
Held: The controrerted question was the esistence of the alleged ccindition 

precedent, and not whnt constitlites a contract, and defendants' exception to 
the charge on the ground that it  failed to define the word "contract" and 
failed to declare and explain tlle law arising on the e~-idmce. C. S.. 564, is 
n-itltorit merit. I1701tcr. I - .  I17itic,coff. 356. 

# 1. S a t u r e  and Essentials of 1)ortrine. 
Eqnitnble conversion is the change in property from real to  personal, or 

from personal to real, the change not :~ctually taking place, but being pre- 
sunled by apl~licution of the maxim thnt eqnity regards that a \  done which 
ought to he donr. i'eccglr 2'. Hnrris. 338. 
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§ 2. Circumstances Creating Conversion. 
Direction in a will that  the executor sell certain lands and use the proceeds 

of sale to pay debts of the estate, and divide the balance among testator's 
three children, are  imperative directions constituting an equitable conversion 
of the property into personalty. Seaylc c. Harris, 339. 

§ 4. Reconversion. 
When property is converted by will from realty to personalty for division 

among designated beneficiaries after payment of certain debts, all the benc- 
ficiariee must unite in order to constitute a reconversion by election, and such 
election must be expressly made or inferred from acts and conduct which 
manifest an unequivocal intention to do so, and the circumstances relied on 
by plaintiff beneficiary are  held insufficient to justify a finding that  defend- 
ant  beneficiaries had joined in an election for ;I rec.oiir.rrsiol~. ; ~ n d  jntlgmcnt 
of the trial court that plaintiff beneficiary was not entitled to hold one-third 
the land i11 question in severalty upon tender of her pro rata part of the debt, 
is without error. Seugle c.  Harriu, 339. 

CORPORATIONS. 
16. Dividends. 
The holder of cumulative preferred stock upon which dividends are accrued 

for several years has a vested property right to the payment (of the dividends 
by the corporation out of appropriate funds when earned, which the stoclr- 
holder may enforce in equity, although such dividends are not a debt of the 
corporation nntil declared and although circumstances may postpone or 
prevent declaration of such dividends. Pattcruoti v. Hosicq  Mi118, 806. 

The right of a holder of cumulative preferred stoclr to have accrued divi- 
tlrnds thereon declared by the corpor:ition when earned is a vested property 
right which may not be divested without due process of law, and which may 
not be destroyed by legislative impairment of the contract out of which they 
arosr, either directly or hy authorizing the corporation to amend its charter. 
Ibid. 

Injunction will lie to restrain issuance of new stock defeating right to 
accrued cumulative dividends on preferred stock. Ibid. 

(Service of process on, see Process 8 7d.) 

8 2.3. Liability for Torts. 
Evidence hcld for jury on issue of store corporation's liallility for arrest 

of customer a t  instance of assistant manager. Lorrg c. Eaglc Ntorc Go., 146. 

COSTS. 
§ *. Successful Party. 

Where it is determined on appeal to the Supreme Court that claimant is  
entitled to improvements claimed in partition proceedings, vlaimant is not 
to be taxed with the costs of trial in the Superior Court involving her claim. 
C. S., 1223. Jcnki?zs v. Strickland, 441. 

8 2b. In  Civil Action Against Several Defendants. 
I n  an action by a broker on an alleged contract of sale and purchase, 

instituted against both the owners .of the land and the prospective purchaser, 
the taxing of the costs is in the discretion of the trial court, C. S.. 1243, which 
discretion is not reviewable. Kluttz v. Allison, 379. 

§ 3. Costs in Particular Proceedings. 
Costs may be taxed against successful petitioner in eminent domain pro- 

ceedings. Jcrvis v. Mars Hill, 323. 
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COURTS. 

3 2a. Appeals from County, Municipal and Recorders' Courts. 
Superior Court  has  discretio~iary power to  reinstate appeal from cou~ i ty  

court upon motion aptly made. W ~ s f  v. 1i7001tcorth Co., 214. 
Upon i~ppenl  from mnnicipal court  upon charges of reckless driving arid 

operating motor vehicle while under inflnence of liquor, Superior ( ' o~ i r t  may 
not impoue Eentence for  operating vehicle while nntler infl~ience of intosicants. 
since mayor's court  had no jurisdiction of t h a t  offense, and  clefendal~t could 
not be tr ied for  the  felony without indictment. S.  1'. J o l ~ ~ i x o ~ .  319. 

s 2c.  Jurisdiction of Superior Courts on Appeal from Clerk. 
The clerk appointed a referee to hear  claims against  the  e<tnt r  of n cle- 

cenhed under C. 8 ,  99, and  thereafter approved the  report of the referee. 
011 appeal, the  Superior Court  rnletl t ha t  the  c,lerlr hilt1 no :u~ tho r i ty  in tlie 
prrmisr\ .  H c l d :  The unchallengecl ruling vacated tlie s~~ppose t l  referenct.. 
alltl ended the  mat ter ,  and  the  fur ther  rnling of the court  t ha t  the referee'. 
report w a i  binding on other g rou~ ids  i4 i l  nullity i io t \v i t l i s ta~idi~~g the  broad 
jurisdiction of the  Snperior Court under C'. S. 637. 111 r( Nhritt. 684 

§ 4. Terms of Court and Commission. 
When a term of court begins the last  pa r t  of .Julie, the judge of the  S u p  

rior Court  assigned to t ha t  district for  the Spring circuit has  i~n tho r i ty  
throughout the term of colirt, even thong11 the  t r r m  runs  over into Jnly.  
C. S., 1146. since nny t r r m  which hepins in J u n e  "fi1ll4' lwhvee~i . J i ~ n i ~ : ~ r j  
and  Julie within the  me:uning of the  statute.  Ii'rst r .  I l~oo l r i~o~~ t l i  Co.. 21-4. 

§ 7. Jurisdiction of County, Municipal, and Recorders' Courts. 
JIayor's court  hc'ld without jurisdiction of chargr of operilting motor vehicle 

under influence of intoxicating liquor. S. 1.. .Joh?180)1. 319. 
§ 11. Conflict of Laws: Law of the Forum. 

I11 action by guest to recover agilinst driver for  injuries resnlting from 
accident occurring in Tirginia t he  laws of tha t  S t a t e  goverli the hcope of the 
driver's liability. Fnrfour  r.. E'rrhtrd. 281. 

9 2. Intent. 
Where a s ta tu te  makes a specific ac t  unl:~wfnl.  proof of the  c>ommissio~l of 

t he  ac t  raises n prima facie cilse, si11c.r I I ~  proof of :r particular intent is  
necessary, the  general necessary illtent bring presumetl by virtue of the  rule 
t h a t  a person is  presumed to intend the  i i a t ~ ~ r n l  consequences of his act .  
8. 1.. Davis, 787. 

( w m s . ~ r ,  r,.iw. 
I. Nature and Elements of Crimes 

2. In ten t .  S. \-. Davis, i 8 i .  
11. Capacity to Commit and Reslxmsibility 

for Crime 
5a. Insanity a n d  Mental Incapacity in 

G e n e r a l  S \.. Bo\vser. 2 4 9 .  - - . . . . - . . 
5b. Mental 1ncapaciG as' Affected by 

In toxicants  or  Drugs. S.  v. Adams. 
501 .  ( A s  af fec t ing  abil i ty to pre- 
medi ta te  a n d  deliberate see Homi-  
cide s 4c. 

5d. Instructions on Defense of Insanity.  
S. v. Bowser,  2 4 Y .  

111. Psrtiea and Offenaes 
8b.  Aiders a n d  Abettors.  S. v. Spruill. 

123; S. v. Hall ,  639; S. V. Myers, 
f i 5 7  

11. Felonies a n d  Misdemeanors. S. v. 
Johnson, 319; S, v. Clegg, 675. 

V. Arraignment and Pleas 
l i .  Plea of Not Guilty. S. v. Williams. 

682. 

1 I. Former Jeopardy 
21. Time and Secessity for Plea. S. v. 

Lueders. 558 .  
23. S a m e  Offense. S .  v. Xidgett .  1Oi. 

VII. Ericlenrr in Criminal Prosecutions 
2ba. Presumptions a n d  Burden of Proof. 

S. v. Davls, i 8 i .  
29a. Relevancy of Evidence in General. 

S, v.  Hawkins ,  326. 
31b. Exper t  a n d  Opinion Testimony a s  

to Sanity.  S. v. Hawkins.  326. 
32a. Circumstantial Evidence. S, v. E n g -  

lish. 5 6 4 ;  S.  v. Epps.  5 i i .  
33. Confes-ions. S. v. Hawkins ,  326. 
34c. Silence a s  Implied Admission of 

Guilt. S. v. Hawkins ,  326. 
41d, Impeaching  Witness. S. v. Alverson, 

G $ 5  
41f. Credibility of Defendant.  S. v. Dee, 

509 .  
43. Evidence O b t  a i  n e d by Unlawful 

Means. S. 1.. McGee. 184. 
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VII I .  T r i a l  of Crimina l  C a ~ e s  
4 7 .  ('onsolidation of P r o s e c u t i o n  fo r  

Tri.31. S. v. Davls.  7Ri. 
4 b b  Rrcept ion  of E v i  rl e n  c e  Competen t  

for  Restr lctei l  Furpose .  S. v. H a m -  
kins.  326; S. v. .\I?ers, 652. 

50. ('uurse o f  Tr ia l ,  R e m a r k s  a n d  Con- 
d u r t  of Cour t .  S. v. Harvey ,  9. 

:?a. T a k l n z  ( 'asr  f r o m  J u r v  in General .  

duc t  of o r  Affecting J u r y .  S. v. H a m -  
klns.  326. 

50. Mottons for  S e \ r  Tr ia l  f o r  h'exvly Dis- 
covere(1 E v i d r n c r .  S .  v. L inney ,  3,;. 

S I I .  A l ~ l ~ e a l s  i n  Cr imina l  Cases 
i l .  l ' a u p r r  Appeals.  S v. Robinson.  365. 
i3d.  "C'ase on Appeal ."  S. v. 3Iiller. 3 1 i ;  

S ,  v. i ' a rne l l ,  4 6 ; :  S. v. Dee ;  SOY; 

7 -  

S. v. S tova l l ,  69:. 
i , a .  Necessarv P a r t s  01' Record.  S. v. J l c -  

onsuit .  S. v. Engl i sh ,  264: S. v. -~ . 
Erlps. 5i7.  

,52c. Directed Ter<l ic t  a n d  P r r e m p t o r y  I n -  
s t ruc t ions .  S. v. TTilliams, 682; S. v. 
ns,-i- T Q ;  ~. . .. , . ., . . 

pplicabil i ty of I n s t r u c t i o n s  t o  
('ounts a n d  Evidence.  S. v. Moore, 
6 5 s .  

X c .  Ins t ruc t ions  on B u r d e n  of  Proof.  S. 
v. Alston.  93, 

,XI?. Expression of Opinion by Court .  S .  
v. R o w s r r .  ?19. 

:13~. U l ~ j e c t i o n s  a n d  Except ions  t o  S t a t e -  
m e n t  of Cnntcntions.  S. v. H a r v e y .  
!I; S. Y, T3o\\-ser. 249. 

51b. F o r m .  Suf f l r l rncy  a n d  Ef fec t  of Ver-  
< l i r t .  S. v. Davls,  i P i .  

54e Sy?<,i;ll Terd ic t .  S. v. Lueders ,  555. 
IS.  Motions a f t e r  Verd i r t  

6(i. Vot ions  in Arres t  o f  J u d g m e n t .  S. v. 
.\lcl.amb. 322: S,  v. J u l i a n ,  5 7 4 ;  8 ,  v. 

. - ( ' rayton,  h i ! ) .  
2 , .  . \ lot ions fo r  S e w  Tr ia l  fo r  3Iiscon- 

- - 
< , c ,  M a t t e r s  not  Appear ing  of Record.  

s .  v, H a r r r y ,  $1, 
7 7 8 ,  Vonciusiveness a n d  E f f e c t  of Record.  

S,  v. Dee. 50!1: S i .  v. DeJourne t te ,  

- -  575: S. v. H a r v e y ,  9, 
a t e .  Corrt'ction of Rerort l .  S ,  v. I l i l l e r ,  

317; S .  v. Dee, 309 .  
iSb. Exrep i ions  a n d  Ais ipn lnen ts  of E r -  

ro r  ~ s .  v ,  F<irneIl ,  4;;. 
i R .  B r ie f s .  S. v. Brice,  1 4 :  S. v. Robinson,  

:> 1: : 
SO. Prosecution of A p p e a l s  a n d  Dis- 

missal  S. v. B r i r r ,  34;  S. v. Linney.  
35:  S. v. 1IcLarnb.  322; S. v. Parne l l ,  
41;;; S. v. Stovall .  6!iG. 

Slb. I ' resumptions a n d  B u r d e n  of Show-  
Ins E r r o r .  S,  v. D?Journe t te ,  575; S .  
v. 'Ttrrell, h31 

S lc .  H a r m l e s s  a n d  Pre jud ic ia l  E r r o r .  S. 
v Adams.  ,501: S. v. Dee. 509: S. v. 
Hall .  639; S .  \-. Alverson,  685. 

h ld .  Questions Kecessary  to D e t e r m i n a -  
t ion of Appra l .  S. v. Moore, t i 68 .  

# 51. Insanity and Mental Incapacity in Genrral. 
,\ 1,ltw o f  insanity is 1111 ; ~ f i r n ~ n t i r e  d e f e n s t .  wl1ic.11 i ~ d m i t s  t l e f w d a n t ' s  com- 

~ n i s s i o ~ ~  of t h t ~  ; \ t a t  11nt t l r ~ i i e s  criminnl r t , ~ p o ~ ~ s i l ~ i l i t y  t h e r c . f o r .  A. z'. B o ~ r s c r ,  
24!). 

# 31). Jlrntal Incapacity as A f f e c t e d  by Intoxicants or Ihwgs. ( I n c a -  

pacity to premeditate and deliberate, see H o m i c i d e . )  

The i ~ ~ s t r l ~ c ~ t i o n  011 the question of intosic:~tion ; i s  a t l e f e n w  i l l  p r e c l r l t l i n g  

t11t~ f o r l m ~ t i o n  of c r imi1 i : i l  i n r ( w t  ( o o m p r i h g  a n  e v s e n t i n l  element of the carime 
rh:~rgrd. 1rc21r1  without t b r r o r  when construed a s  n whole. N. 1.. .Idaitts.  Xl. 

# Ad. . I n s t r u c t i o n s  on Defense of Insanity. 
Since. n p l t v  of i n s ; ~ n i t y  t l t l m i t s  t1 r fen t l : ln t ' s  c o m m i s s i o l ~  c ~ f  the act. t r n t  

denies crimi11:11 r r s p o n s i l ~ i l i t y  t h e r e f o r ,  a n  instruc-tion tha t  if the jury  shonld 
f i n d  tha t  a t  t l i c  time d e f c n i i i i n t  l t i l l e d  d e c e a s e t l .  he was i n c ; ~ l ~ n I ~ l e  of 11nving  

n c . r imin ; i l  i n t e n t ,  rtr.. will not he held for error ;IS :111 e s p r t , s s i o n  o f  o l ~ i n i o ~ ~  
; IS  to ~ v l i e t h t ~ r  t lv fc . l~ t lan t  k i l l e d  deceased. N. I . .  R o I ( . s c ~ ,  249. 

a sb .  Aiders and Abrtto~~s.  
T h r  o n n t i r  o f  $1 motor whirle r i t l i n g  therein m:Iy not be ~ e l d  criminally 

r c s l ~ o ~ ~ s i l , l e  :iu ;111 ; r i d e r  a n t 1  abettor on a c h a r g v  o f  m n ~ ~ s l : ~ n g l i t e r  resulting 
from thr operation o f  the vehicle 11s the driver wlwn the d r i \ t A r  is acquitted 
o f  a l l  h l ; ~ r n e  in the  matter. S. I.. Sprft i l l .  123. 

Two t1cfend: ln tu  may be properly convicted of c ; ~ r n a l  1 m o n . l e t l g r  of a femalr 
child hetnerw the :igw o f  l h n d  16 years who hnd never b e f o r e  had sesnnl  
i n t t ~ r c o u r s e  wi t11  a n y  other prrson 1 l p o n  eridence showing tha t  the  d r f e ~ i t l a n t  

who f i r s t  had  interronrse was aided and n b e t t e t l  by the o t l i cxr  in t h e  p r e p n r n -  

tion for thtb crimc. S. 1.. Hull. 630. 
E r i t l r n c r  Iicld for jury on  question of defendant's guilt as i l i d e r  u ~ l d  abettor. 

S. v. M ~ c ' r s ,  632. 
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CRI3IIXhL LAW-Go,l t i)furd.  
The S ta t e  introduced evidence tha t  t he  coroner told deftmdant nfter h is  

nrrtlst 1-hat "it loolts like they have got you on the  spot and  the  only way for  
yo11 to get out of i t  is  to plead insanity." To which defendact replied. "Well. 
I will nerer (lo it." The court atlmittetl the  testimony a f t e r  i t  had  heart1 
evidc~ncc~ ttwtling to sho\v tha t  tlefentlnnt's sttltemeiit mas  ro l l~n tn ry .  Hcltl: 
I f  tht> c40ronrr's statement be intt.rprt,tetl ns :In nccnsation of guilt, the  reply 
WIS not ;in :~tlmission, hnt if t he  reply be intc'rpreted a s  a confession, the  
c ~ u r t  in r f fw t  fonnd tha t  i t  was  voluntr~ry.  rind i ts  ruling t h e ~ c o n  is not error.  
Ibitl. 

a 34c. Silence as Implied Admission of Guilt. 
Eritlencc tha t  shortly nfter his wife's d e i ~ t h  w11en he r  nssail :~nt n n s  1111- 

li11o\\11, t1efend:lnt remained silent when lie \vns accused of hn r ing  ltillecl h r r  
by his twelre-year-oltl son while they were in a room across the  hall f rom 
where ht'r 1)ody 1:ly. tlefendnnt having sl~o\vn no emotion when vie\ving the  
I)otly, i s  7rc27tl cornpetnit a s  a circumstance to be considered by the  jury,  sinctl 
the ocn.;ion n a s  such a s  to call  for  a tleni:\l b y  defendant.  S. 1.. Ho1rki11.~. 
326. 

# 4ld.  Impeaching Witness. 
While eritlcnc'e elicited on rross-esnmin:~tion tending to impeach the chnr- 

ilcter of witnessrs, including defendiuits a s  witnesses in tlwir own behalf. 
s11o11l(l Iw cwnsitleretl by the  jury a s  :I cXirc~~mst:lnc~e 1)e:xring upon the  crrcli- 
bility of their  testimony, a n  instruction tha t  the  law is thnt  n person of good 
c*l~:~r:~cttbr is  more a p t  to  testify correctly t han  :l person of bad character  i s  
error. 8. v. A7~c3rso~r.  68T1. 

9 411. Credibility of Defendant. 
1)t~fentlant testifying in own behnlf is  entitled to same credit a s  :lny other 

w i t n t w  whrn j n q -  finds him worthy of helief, and inndverl-ent instruction 
thnt  his testimony s11011ltl 1)c giren  samc credit a s  t h a t  of , ' :~ny interested 
witness" i s  prejudicinl error.  S. c. Dcc. 509. 

9 48. Evidence Obtained by Vnlawful Means. 
011r co~ir ts ,  l ~ n t l r r  tlie c3omniol1 1:xw rnle, art. required to  dett?rmine only t l ~  

comlwtency of proffered eviclence, and will not inquire into the  collateral ques- 
tion of w l ~ e t l ~ e r  tlie evidence was  obtained by lnwful means 1111less espressly 
reqnir t~d t o  do so I)$ sttltnte. provitltvl the  :lccused is  not compelled to do nny 
ac t  which incriminntcs himself, o r  :I confession or ndmission is  not estortetl 
f rom h i m  S. 1'. JIrGcc7. 184. 

Ilefentlnnt's 11o11st. w:ts searcl~etl  by officers wilhont a set~rcll  \v:lrr:lnt, tx~ltl 
n cluantity of nonti~s-p:litl liquor was  foulld on the premises. 1)efentlant cotl- 
tended thnt the  eritlence o1)tnincd by the  11nlawfnl search of h is  premises W;IS 

incompetent. H ~ l d :  The provision of sec. I%, ch. 330. I'uhlic I.:l\vs of 1035. 
t h t t  no f t ~ c t s  tliscowrctl by renson of the  issl~nncc. of :in i1leg:tl wa r ran t  shall 
be conlpc?ttwt, docs not ;11)1)1y to  evidence obtained hy senrcli .~vithont :I \y:lr- 
r : ~ n t ,  t he  l :~ngn:~ge of the  s ta tu te  beiug insufficient t o  requirt, \:his conclusion. 
and the  s ta tu te  being in derogation of t he  common law rnle. Ibid.  

47. Consolidation of Prosecutions for Trial. 
C'onsolid:~tion for  tr ial  of wr r rnn t s  i~gnins t  several tlefe~ltlmlts c l l a r g i ~ ~ g  

each of them, ilS princigi~ls,  with the  nnln\vfnl possessio~i :111d t r : ~ n s p o r t a t i o ~ ~  
of intosicnting liquor. growing ont of the sitme illegal nct, is  prolwr. A. 1 . .  

I)nris,  585. 

48b. Reception of Evidence Competent for Restricted hlrpose. 
The g ~ n t w l  atlmission of eritlence com~wtent  for  a restricted purpose \,.ill 

not be h t~ ld  for  er ror  i n  t he  nhsenct. of a request by d e f e l ~ d a ~ ~ t  t l ~ n t  i t s  ndmis- 
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CRIMISAL LAW-Con tin u c d .  
sion he restricted, and failure to charge specifically npon the  1ultnr65 of tlie 
evidence will not he ground for  esception in the  al~sencv of 21 rtvll~c'st for 
special instructions. 6. c.  I ln~cX'i~~s,  326. 

Evidence admitted agaiust  one tlefendnnt only may not he consitlt,rtvl 
against  the  other w i t l i o ~ ~ t  giving hini opportrunity to c.ross-er;~nli~i(. ~ r i t n tws t~s  
in regard thereto. A. c. JI!~ers.  652. 

§ 50. Course of Trial, Relnarlzs and Conduct of Court. 
The court  m w t  not exp rws  :In opinion on tlie f t~c t s ,  dirrcotly or indirectly, 

by word o r  manner,  ei ther in the  contlnct and conrse of the  triill or in the 
charge, C. S., 564. but exceptions to  qnestions propounded by t11r collrt to 
witnesses in order to  ohtnin a proper nntlrrstnnding :~nt l  cli~riticiltio~i c~f their  
testimony, or to  bring out some fac ts  ort~rlooketl. will not b~ snstninc4 \r l i t~n 
i t  appears t ha t  tlie questions were not 1uif:iir :11it1 c'nrcb \v;is uwtl not to 
influence the  jury. A. 2.. H U I W U ,  9. 

9 528. Taking Case from Jury in General. 
A verdict may not he rcwtlerrtl 011 a n   greed statemelit of fncts in a crini- 

i~i; i l  proaecntion, the  vertlic.t not I~ci~i:. ;I speciril verdic.1. A'. I . .  I , / r r ~ c I c ~ r . v .  5;s. 

9 52b. Nonsuit. 
Sufficiency of c i rc l~mstant ia l  rritlence to  take  case to tlie jury. R. 1 . .  E ~ r g -  

li,uh, 564. 
Circumst:~ntial  eritlnice of gnil t  of larceny and receiving ltcltl illsnfticient 

fo r  jury.  S. c. El)))s, 577. 

Cj 52c. 1)irected Vwdict and Peremptory Instructions. 
Cnder  his plea of "not guilty," defendant interl)osetl t he  defense thnt  if the 

crime were co~nniittetl :it all, i t  was  committed by some person other  th t i~ l  
defendant,  and  the  defense thnt  if committed by defenilant he  was  insane a t  
the  time. Defeiitlilnt introduced evidence of insanity. Held: The  introduc- 
tion of evidence of illsanity (lid not :~tlmit the trutli of the State's evitlelice on 
the  question of identity, m t l  i~ peremlktory instruction to  tlicb effect tliilt tlie 
jury should find defendant gnilty ~n i l e s s  they acceptcd his ~ l c a  of insanity is  
error.  S. z'. Ti7illiaws, 682. 

The t r ia l  court  may not direct  a verdict for tlie prosecution in a criniinal 
action when there i s  nu admission o r  presumption calling for  rxplanation o r  
reply on tlie pa r t  of the  defendant. I b i d .  

The estal)lisl~ment of a pr.imcl faci? ease by the S t i ~ t r  does not war ran t  n 
directed verdict of guilty. but m f w l y  talres tlie case to  the  jnry ant1 snbjects 
defendant to the  risk of a n  adverse rertlict in the  a l~sence  of evit1rnc.e in 
rebuttal. S. z'. Davis, 787. 

8 53b. Applicability to Courts and Evidence. 
Charge held for  er ror  in fniling to charge la\\. i~l,l)lic;~hle to nonfelonious 

assault  arising on the rvitlencae. S. I . .  .lfoorc', 65%. 

55c. Instructions on Rurden of Proof. 
Charge ltcld fo r  er ror  a s  plac2ing burden on tlefendant to prove intoxication 

preventing premeditation and  deliheration in homicide prosecution. 8. 1;. 

Alstotl, 03. 

53e. Expression of Opinion by ('ourt as to Weight and Credibility of 
Evidence. 

The defense of insanity is  a n  affirmative defense which admits defendant's 
commission of tlie ac t  but denies criminal responsibilitg therefor, and there- 
fore  in  a homicide prosecution in which clefendant pleads insanity. a n  in- 
struction tha t  if the  jury should find tha t  a t  the  time defendant killed 
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C R I X I S A L  LAW-Cotr tinfced. 
The  failure of clefendant to  file briefs works a n  abandonment of the  assign- 

ments of error,  escept those appearing on the  face of the  ] w o r d ,  which a r e  
cognizable ('2 nlcv-o niotic. R. 2'. Robi~rxo~r.  36.1,. 

§ 80. Prosecut ion  of Appeals  a n d  Disn~issa l .  
When defendant has filed no brief, the  motion of the  Attorney-General to 

dismiss will he allowed, Rules of Practice in the  S ~ ~ p r e m e  Court Sos .  27 r~ntl  
2 S ,  hut in a cnpital case, the  motion will he :~llo\vrtl only when n n  esnminn- 
tion of t he  record fa i l s  to disvlose error.  R .  I . .  R1.ic.c. 34: S. r .  L I ~ I H V ) ) .  3.1,; 
8. I.. Robitrsotr, 365. 

\Yhile f a i l ~ ~ r t l  of the  record to show the  orgt~nimt ion of t h r  ronr t  or the  
jurisdiction thtbreof war ran t s  tlismisht~l of the  ;lppe:~l. where :I cerion.2. t111estion 
ih l)rr>sented tht' Supreme ('olu't ill it. cliscwtion m:ry t l isall~)w the  ~ i i o t i o ~ ~  to 
tliwnisu. R. r .  McCtr~~rb.  322. 

The failure to have ;I "case on a ~ p e i l l "  o r  proper i~ss ignmcuts  of er ror  does 
 rot perforce work a dismis.al of t he  appeal. 8. Y. I'crriic~ll, 467. 

\\ 'hr~~ defendant convictrtl of a capital  crinw fails  to 11iulie out and  sc r r e  
his s t i ~ t ~ m e n t  of ( m e  on np11eal within the  time allowetl, the  motion of the  
Attorney-General to t lo~l ie t  :wtl tlismibs mitlcr R I I ~ V  17  will be nllo~ved, a ~ ~ t l  
the judgment affirmed when the  revord iq fret, from :~l ) l ) i~rent  error.  S. c. 
6tocul1, 605. 

§ 81b. Presumpt ions  a n d  Burden  of Showing E r r o r .  
\Yhcn i t  cnnnot be d e t e r m i ~ ~ e t l  f rom the  recaortl thirt the  instructions ex- 

ccq)tt~l to  re p re j~~ t l i c i a l ,  the  record fail ing to show lion. the  liornicidc ocs- 
curred or w h i ~ t  the  evidelicr was, the  esceptions cnnnot be h~~:~t:iintvl, appellnnt 
haying fniled to show re\erhible error.  R. r.  I ) c J o r i r ~ ~ (  t tc2.  3iB .  

Wlirll tht' Sn1)rerne Conrt is  evenly divided in opinion,  on^ J ~ ~ s t i r e  not bit- 
ting, the  jutlgrntwt of the  Superior Conrt  will hc irffirnird wilhout l)econ~ing a 
precedcwt. 6. c. I'c t.1~11. 831. 

81c. Harmles s  a n d  Pre judic ia l  E r ro r .  
I r~ad re r t en t  t ~ r o r  in instructions which c40nltl not mislead the jury will not 

be held prejudicial error.  8. a. ddnttts, 301. 
Instruction tha t  defendant's testimony should be given u i l l u r  credit  ns t ha t  

of any in terwted witnesh is  prejudicinl error.  N. 1.. l k  50:). 
Adinissiol~ of evidence will not be held for  er ror  whrn rvit1et1c.r of silnie 

import is  admitted \vithout objection. R. a. Adtrl~ts, 501. 
011 c h a ~ g e s  of rape ant1 carnal  knowledge of a female between the  ages of 

12 and  18 years, the  Sta te  is  not reqnired to point out evidei~c-e of conse~lt  in 
order to  sustain a conviction of t he  lesser crime. iund such conriction ~ ~ p o n  
su f f i~ i rn t  evidence, even in the  absencae of evidence of c ' o ~ ~ s e n ~ ,  ih favorable to 
de f rnd i~n t s  i ~ n d  t h e r  may not c o m p l a i ~ ~ .  S. 1.. Zf(i11. 63:). 

An erroncons instruction a s  to  the  conbitlrri~tion the  jnry should givc. to  
evitlence impeaching the  character of witnesses is  not c11ret1 by the  fact  t h a t  
the  charge referred a s  much to  t he  tr- t imony of the State 's  witnesses a s  to  
t ha t  of defendants, since there (wn l)r no %illi~ncing of error\" between the  
Sta te  and  the  defendants. 8. 1. .  A l c c r s o ~ ~ ,  68.1,. 

Where evidence impeaching the  chilr:lctrr of witnessrh is  ;I material  aspect 
of the ciist>, nn erronrons c.1iurge in r ty)ec t  thereto cannot be heltl harmless. 
Ibid.  

§ 81d. Quest ions  Se rc s sa ry  t o  D e t e ~ , n ~ i n a t i o n  of Appeal. 
\\'hell a new t r ia l  ih awarded on certain esceptionu. other esceptions relnt- 

ing to inntters which mily not recar on m o t h e r  t r ia l  need not be tleterniinrd. 
S. v. 3Iooty. 638. 
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7. Gr*ounds and Conditions l'rcredent to Recovery of Punitive Damages. 
I n s i ~ n t ~  IIC~TSC)II is  not liable for  pnnitive tl:~niagrs. BI . ! I~ I J I~  1.. C U J T ~ ~ I . .  191. 
1x1 this action fo r  sl :~nder for  wortls actionable 1 ~ 1 '  w. the  c11:lrge of the  

(wart  on the  i s s w  of puni t i re  t lnn~:~grs ,  instrncting t l ir  jury tha t  d r f r n d a l ~ t  
nlrlst have 11:ttl nc tu :~l  malice o r  ;I rt,cl<lcws o r  wanton indifferrnce to  1)l:~intiff's 
r ights in ortlrr to  sr~st:lin a n  :I\!-:trd of [lr~nitirc> tl;~muges, and  t lmt the ;cn.;~rd 
of pnnitivt. cltmngcs and the  nrnonnt thereof wns solely in the  sound disc.rc- 
tion of t he  jury subject to  the  l inii t ;~tion tha t  they must not be cswssi re ly  
disprol~ortion:atr to the  c i rcnmst ;~nct~s  of contnnirly nutl i n t l i g ~ ~ i t y  presrllt ill 
t he  case, hcltl without error.  Hr!lce~ii 1'. Rwcl!~. 7-18. 

9 9. X w t ~ r d  and Amount of Punitive Ihmages. 
T h r  awarding of punitive tlnnl:~ges i s  in the, t l iscrrt io~i of the  Ju ry  ewl l  

tllo11g11 the  evitlcnce i s  s.;nfficic.nt to snpport  a n  ;~\vnrtl. :11rt1 :In instrncTioll t h l t  
if t 11~  jury found tha t  the  :assault coi~il?l:~incd of \vns committed lu1t1t.r c+r- 
culnst:rnc3es of opl)rossion or rntlel~t.ss, i t  I\-onltl IN, the  tluty of the jury to 
:~n.;rrtl yni~i t ive  damages, is  error.  Robittno~i r.  .lfc.4lltcc~tc.!1, 180. 

a 1 1 .  Relevancy and ('ompetcncy of Evidence on Issue of Punitive Dam- 
ages. 

\\'l~r.re dtafentl;~nt plcictls insanity a s  I ) i~ r  to recorery of 1)nnitive tli~mtrgrs. 
11lili11tiff is  c.ntitlrt1 to  ~ ~ r o v t ,  legal cnpitcity. I<r!~(e~ii 1. .  f'ferrit3r. 1!)1. 

15vitlrncr of the  rrpntetl wealth of tlrfrntlant is  cornl)t.tn~t on the  issue of 
pn~~ i t i vc '  tli~~nilges. Br!/(e~ti I.. f ? e ~ d ! ~ ,  748. 

a 2a. Subjrct of Action. 
\\'11(,11 n holtrc fitlc tlisl~nte es is ts  I~et\~--cwl ail t,recutor ant1 the  Iwnefic~ii~ries 

untlcr the  resit l l~ary c1;rnsr of the  will :IS to the  ri~li t l i ty of ;I ch :~ r i t n l~ l e  
11cy11eht therriu.  action for  thv tleterminntion of the  1t)gal effect of the  1)eqnest 
i s  1)rol)c'rly i ~ ~ s t i t n t e t l  n11t1t.r the  I)eclar;~tor)-  .Jntlgn~ent Act. ell. 102. I 'nl~lic 
I S  I 1 .  ~1700t1e~~c'k 1'. 7'rtl.st PO., 2%. 

1)EEDS. 
a 3. Acknowledgment. 

('ertific.ntt~s of : ~ c . k ~ ~ o \ r l r t l g l n e ~ ~ t  \vill 11c l i l ~ ~ r a l l y  constrnctl ant1 will I)? IID- 

11c~ltl if ill sn l~s tnnt i :~ l  c ~ o ~ n p l i a n c ~ ~  wit11 th r  statute.  J1icliic~'s ('otlo. :i.?L':<. 
I2~.c~i8~~ccc~r 1'. .Uo~.riso~t. 240. 

The word "ucli11o\vlt~dg111e11t." a s  usrtl wit11 resyr~ct to the  r s c v v t i o ~ ~  of 
instrnments,  tlescril~cs tht. ac t  of personal :Ippearnnw Ilefore ;I 11rol)t.r officer 
ilud t l ~ ~ r ~  stating to him the  fact  of the t ' x tw i t i~n  of the  instrument :IS i~ 

v o l ~ u ~ t i ~ r y  act .  Ihitl. 
,111 ; ~ c l < i ~ o \ v l e t l g ~ ~ i o ~ ~ t  taken I)$ il n o t i ~ r y  p ~ ~ h l i c  is  l ) r ~ s l ~ r n ( ~ d  to he rrgulilr. 

;rnd when the  clcrk crrtifies the  i ~ ~ s t r l u n e n t  for  r r g i s t r n t i o ~ ~  his cert if ici~tr  
i n~ l ) l i r s  thitt cbvrry reqnirrmrnt of lirv has  I)rrn nlrt. unless t he  i ~ ~ s t r n n i t ' ~ ~ t  
o r  tlrr cc~rtificxtes tliemsrlrc~s tlisc.losr :I material  omissioi~. Illid. 

. \cl<~~on-lctlgn~c.~~t in this c : ~ w  ltc,ld sutfkinlt to sns t i~ in  probat t~  and registrtr- 
tion. Ibicl. 

a A. Deed5 of Gift. 
A r o l l i ~ ~ t : ~ r y  dred i s  good ah brtwren t h r  p l r t ie \ ,  eTen though e s e c ~ ~ t e d  for  

the  f rant ln le l~t  purpose. ~ : ~ r t i c i p n t e t l  in I15 the  gr;\ntet>, of tlepriring n th i rd  
percon of a life cct:ltr cre:~tecl 11y a prior nnregi\tered paper writ ing c3secnted 
11y the gr :~ntor .  rl'cc.tttt/ 1.. Coc.11 vcrrt. 26.7. 



# 10b. Credi tors  a n d  Purchasers .  
Where the  verdict of tlie jury c s t a b l i s l ~ ~ s  tha t  plaintiff's tltvtl was  voluntary 

:111d W:IS t ~ ~ c l ~ t e d  f ra l~dulcnt ly .  in which f r aud  plaintiff parlicipatrtl, for  the  
purl)osc? of t l c l ) r i v i~~g  tlcfentlnnt of her life w t a t e  in the  : :~ntl ,  theretofore 
c r t w t t ~ l  Ijg p:ll)rr wr i t i~ ig  rsec~i tc t l  I)$ plnilrtiff's grautor ,  the Connor .let, 
('. S., 3301). does not n ~ p l y ,  nut1 t lcfe~id:~nt 's  r ights a r e  snlwrior to  those of 
l ) l :~ i~~t i f ' t '  I I I I ~ C ~  the  rrgisterrd tleetl, t,rcsn t l l o ~ ~ g h  the  pnl)r.: writ ing giving 
t lrfwtl: l~it  :I lift, estate was  ~ i o t  rt?gistcred, si~lcc. the  p r o t r c t i o ~ ~  of t he  Connor 
Act e s t n ~ t l s  only to creditors aiid p1u'ch:lsrrs for v:~lue. Il'rl.itt!/ 1.. Cocht~rrr, 
207.  

So c - ~ ~ ~ ~ \ - c ~ y : ~ n c ~ ~  of lantl. by niortgage or tltwl, is  effective t11 pass title f rom 
the  ~ i io r tg :~gor  or gr:llltor. :ls ag:rinst creditors o r  1)nrc.hasers fo r  r :~ lne .  \ ~ n t  
f r o ~ n  tlic rcgistratiou tlic,rcwf. Michic's S. C. Code. 3809, 33l.1. au(1 cre(1itors 
:ire c~it i t lct l  to  the salilti 1)r0tt~ctio11 u ~ ~ d e r  thc  s ta tu tes  a ~ ~ t l  s tand ill t he  anme 
posit iol~ ;IS p~lrclinscrs for  vi~lnt,. I,orc'o'!j 1.. Trilso~r. $00. 

IVhrre, tllrongh error.  rcgistcred nlortg:1ge fails  to secure full  a m o u ~ ~ t  of 
note‘, nlortg:lgcc is  ~ i u t  elititlrtl to reforinntion a s  i igai~ist  creditors of mort- 
gagor. I,orr'c'~'~j r.  Tl'ilsotr. $00. 

Tlics rvg i s t r i l t i o~~  i1c.t does 11ot ilpply to 1)ilrol trusts.  Ibid. 

Ij l l b .  Conditions Concur ren t  a n d  fiubsequcnt.  
The riglit of tlie heirs of $1 gr:~iitor to r e h t r r  ulxm the  1:1:1tl for  breach of 

:I coiitlitioi~ s n l ) s t y w ~ ~ t  will be deemed \vaivetl a ~ i d  lost by 1;1i1se of t i n e  wheu 
no :~c.tion i s  t:~lttw fo r  f i f t y -~ i i~ i c  years a f t e r  the  supposed llreach. I l c r t ~ a t d  
r. I ~ ~ l ~ Y ' t l ,  121. 

l<':~cts hc~ltl not to show ~ I ~ I ~ I ~ ~ ~ O I I ~ I ~ C ' I I ~  of use of property for school purposes 
so :IS to  work forfeiture of title for  breach of co~~ t l i t i on  s u b s ~ z q ~ ~ c ~ i t .  Ibitl. 

Ij 16. Fkst r ic t ive  Covenants.  
E ' i ~ i d i ~ ~ g s  It( It1 to  show hnch f n ~ ~ d a m e n t a l  change ill character of property 

aroluid loois  irr clrto a s  to riialte restrictive coveliants void. Elrod v. Phillips, 
473. 

Change in con t igwus  property may reuder restrictions mecluitable even 
t l~ongh  there has  beell no c h a ~ ~ g c  in use of p ro l~e r ty  within dewlopment.  Ibitl. 

I .  Natu re  of Ti t les  b) Descent a n d  l'roperty \Vhich 1)e-rcends. 
lAapacd, void o r  refused devises p w s  under the  residuary clause if there be 

o m ,  an11 in the  ul)se~icr of n rehid11:lry c>l:ll~-t. t11c.y dcqceud to the  heirs nt 1:1w 
i ~ h  ill case of i ~ ~ t e h t : ~ c y .  I'ritwtt I . .  G~.ctlrcttrr. l!Cl : Hill 1.. ('olrc , 40s. 

9 5. H e i r s  a n d  1)istr ibutees i n  Gentwil. 
The heirs a t  law of ;I t l tw:~s t~t l  a r e  to I](. deternii~ic~d ; I -  of the  tlatc of 

his d t ~ ~ l h .  :rnd ~ i o t  a s  t l :~ t r  of t r r m i ~ i i l t i o ~ ~  of t l t ~ f t ~ ; ~ s i l ~ l e  fee. IJi.irott 1.. Crtrlttrrii, 
lo!). 
# 15. R i g h t  of H e i r s  t o  Sell  o r  3 lor tgage  Proper ty .  

I 'li~intifis, children of test:ltor. wr rc  the  O I V I I P L . ~  of the  tlt~fc~i~sil)lc) fee in t he  
1;11id ill questioll ~ui t lc r  tllc rcssitl~l;lr$ cl:lwr of the  will. ilnd \I-err t h e  heirs a t  
law entitled to the  r e v t w i o i ~  if the  f w  s h o ~ ~ l t l  11t~ t1cfr:ltetl. H ~ l t l :  P l n i ~ ~ t i f f s  
tvrre the  owners of the  l;md either a s  devisew ru~tler the  n i ' l  or :IS heirs a t  
Iirw of test:~tor,  nud t l ir ir  tlcetl wo111tl convey ;I gootl, indcfr:~eil>le fee to the  
lo(.rts ~ I I  quo. Pt.irott r.  ( ; ~ Y z / I ( I ~ I I ,  I!):). 
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DIVORCI.3. 
§ 5. Pleadings. 

Allegations in the  c3ross action for  divorce rr t ~ ? o ? n t r  r t  thoro. set up hy 
defnidant  wife in the  hnshnntl's nction fo r  clirorct~. ltc,ltl s ~ ~ f i c i c n t .  C. S.. 1660. 
R a g u ~  c. Ruyaji, 36. 

§ 11. Alimony Pendente Lite. 
When tllc fac ts  allegccl in the mlswcr a r e  sufficient to snpport :in order for  

alimony l io~dcirtc litc nntl for  col~nsr l  fees. C'. S., 1666. i t  is s ~ ~ f f i c k l t  for  the  
court to  fiud tha t  tlie facts a r e  :IS :~11cyxtl in the al1swc.r. Ktcytriz 1'. 12qgtz11, 36. 

011 motiou for  alimony po~tlc~irtc litc antl for  connwl f e w  ill ;III  action 
insti tuted hy a n-ife against  lior l n~s l~nn t l  1111ilcr C. S.. l(iti(i, or in h r r  cross 
ac t io l~  in a sui t  insti tutrd 11y her  hust)and. I\-l~etlier she is  cntitlctl to :~limoiiy 
i s  a cluestion of law upon the  fac ts  fountl. and the  court must find the  facts 
u ~ ~ o n  request. Hollo~cccy 1 ' .  Iiolloicrr!~. 662. 

011 motion fo r  alimony ]icwdc)itc~ lit(, and  counsel fees made in :in nction 
insti tuted by the  wife ng:~inst h r r  l iusl):~nd under C. S.. 1667, the jndge is  
not rec l~~irod to find the  f:lc.ts a s  :I 1);1sis for  a n  award  of alimony nl~less  t he  
:~tlultery of the  wife is  plentltvl ill Imr, t h o ~ ~ g h  the  better ~ r a c t i c e  is l o  do so. 
Ibid. 

111 a n  action for  tlivorcc insti tuted hy tlie husband, the  wife i s  entitled to 
nn allowanc2e for  snpport pc'ltdoitc litc and  counsel fees on her  motion therefor 
nntler the  common law without sett ing up :I cross action, which right is  given 
h r r  ns :I mat ter  of jw t i c r  to  enable her  to defend her  name ant1 mar i ta l  
rights, nnd he r  r ight to such :~llowance nil1 not be denictl unless she mlsn'crs 
ant1 tlefentls in bad faith.  Ibid.  

A finding t h a t  the  wife has  denied nndr r  oath the  cllnrjic of ndoltery 
ag:linst her  in t he  complaint in her  1iusl)antl's action for  tlivorce, and  tha t  
s11c.11 denial  is  made in gootl f:1it11 : t h a t  the  wife is  nnahlc financially to  prop- 
erly defend thr. ac t ion;  :lntl t ha t  tlie lnnsb:~nd is financially able. i n  ltcld snffi- 
cient to support  :III nl lo~vnnce of temporary snpport. expense monry and 
col~nsel fees to t he  wife 11niler the  rommon hn- .  Ihid. 

On th is  motion fo r  a l l o ~ v m ~ c e  to tlie rvife for tempornry s ~ ~ p p o r t  and counsel 
f t w  mntler the  common law in the  ln~st)an(l 's  ac t io~ l  for  t l i~o rce ,  tlie conrt 
fo l~nt l  t ha t  the  wife's tlenial of the  c11:lrge of adultery was  m:ltlf, in gootl fa i th  
:lnd tha t  she was  filinnci:~lly un:ll)le to properly tlcfend the action, and grantrcl 
her  motion, i112d rtxfusetl to  1le:lr affitlarits offercxl by the I~nshnnd for  the  
purpose of showing tha t  she was  guilty of ;~dn l t r rous  con(111cT. Held: Tlir 
linsband's evidtwcc rclntetl tlirrctly upon the question of gootl fa i th ,  antl i t  
\ w s  ccrror fo r  the  conrt  to enter the  ortler without hearing ant1 collsitlerin:: 
such evidence. Ibid.  

UOWEII. 
# 9. Waiver of Dower. 

When a n.idow fails  to dissent f rom the  will of her  hnshand in the manner 
and  \vitliin the  period allowed I)p the s t n t ~ ~ t e ,  testamentary provision for  her 
in real  property e s c l n d f ~  her  from tlower, nothing else  pea pea ring. Rcll 1.. 

TI! lrrston, 231. 
E.JECrlXEST. 

# 6a. Competency of Evidence in Summary Ejectrnmt. 
I n  summary ejectment tenant may s h o ~ v  tha t  landlord's title had terminated 

a f t e r  tenancy was  created. Lnss i t c ,  u. Stc>ll. 301. 

# 16. Verdict and Judgment. 
Defendant claimrtl a life est:1ttJ in the 1oclt.s it? quo 11nc1er a n  unrt@steretl 

paper writing. Plaintiff was  thc  grantee in a rt'gistered deed sul)sequently 
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exrented by the same grantor. The jury fount1 from the evidence untler a 
correct charge that the deed was ;I voluntary caon\eyance tw?cutctl for the 
purpose of depriving defend:~nt of h r r  life r5tate under the m~registerctl 1):1p~r 
writing. Ht ld: 1-1)on the verdict tlefend;~nt was entitled to judgn~c~i t  that  
plnintiff is not cntitletl to the poswssion of the lot~118 ttr quo  ;I<, ngninst tlcfend- 
ant,  :tilt1 is not eutitlcd to rccover rents therefor, and that  thc righth trcqnired 
l ~ y  plaintiff nntler her deed a rc  snbordinate to the rights of tlefentlnnt nnder 
the paper nritiiig, and judgment declaring plnintiff's tlwtl to Iw ~ o i t l  and 
orderine it c~:rneeletl of recortl. and :~dJ~~t l i ca t ing  t11:lt defcnd:~nt is c~ntitletl to t i  

life est:~t(> in t h ~  1:1ii(l 11nc1er her papt2r writing. is erroncxon~ cxcwding the 
bonntls antlrorizcd by the verdict. Tcc.ittl/ 7.. ('otltrn~r. 265. 

# 2. &tween Rescission of Ins t rumrn t  and  Action Thereon. 
A pnrty mny not hlle to reco\er damages for I)re:~cl~ of contr;ict and a t  the 

wmt. time recover tlnmagei for fraud intlncing the execution of the 1nstr11- 
ment, ant1 in this action instituted in the genernl county c w ~ ~ r t  to recoler d:m- 
nges for I~rcwcli of contract, thr  Sn~wrior  ('ourt on :~ppenl correctly \ustailled 
tlefendi~nt's exceptions to e ~ i d e i ~ c ~ e  :1nd the cshargr of the cowt  relating to 
plt~intiE's i~llcgntions that  defend:~nt intlncwl plaintiff to enter illto the ~ O I I -  

tract 113 rcJ:lson of faklse and fraudulent reprewiit:~tions. I<ohrtrxotr c. Mc- 
Alltuttt ! I ,  263. 

ELEC'TIOSS. 

# 7. Powers and Duties of State  Roard of Elections. 
State Board of Elections i s  given superrision over primaries and elections 

and has duty to compel observance of election laws. Rtirqi?t 2;. Board of 
Elcctiotru, 140. 

The courts will not nndrrtnlic~ to control the Statc Roard of Elections ill the 
c~serc.ist~ of its snprrvisory duties so long as  such s~~pervis ion confor~ns to the 
n~di lnrnts  of f:iir play and the reler:~nt statutes. Ibitl. 

ji 16 .  Canvassing a n d  Proclamation of Re\ults. 
\\'hen n connty I)onrd of rlrctluns mtlhei amc~ntled re t~~r i i .  in accordance 

wit11 i n ~ t r w t i o n r  of the State I3o:ird of Electioi~s, which atln~ittetlly acted in 
good faith in i~hu ing  i t b  i n s t r w t i ~ n ~ .  :1n~1 thr  a~nended retltrns :Ire regnlnr 
on their face, they ma3 not Irc iinpt.nclied by affitln~it of the chairman of the 
c o ~ n ~ t y  board who p:lrticigated in the meeting which passctl upon and cc>rtifierl 
to the correctnehs of the amentlc~tt returns. Hiopi~c z.. Bontd of Elcctiolrs. 140. 

\Then the State Uoard of Elections instrncts certain connty 1m:lrdc of elec- 
tion\ to amr,ntl their respective retnrni in accorclanee with the Sttlte Board's 
rnlingc on protests challenging thP ~ a l i d i t y  of certain ballots, i t  is necessary 
for the county boards to hear the challenges and make the : mended returns 
acting :IS a body in a duly ;tssemblecl legal session, and a ~ ~ t i o n  taken and 
nmrnded returns made by two members of the county board of each connty, 
respectively. \\ithout noticr to the third n~rmher ,  are  roid a. ,I inattrr of law. 
Ihid. 

7 Enjoining Canvass and  Declaration of Results of 1SIwtion o r  Pr i -  
m a r > .  

In  this action to restrain certification of candidate by State Bonrd of Elec- 
tions. rnlidity of p:~rticnlar challenged votes hcld not p rese~~ted  for determi- 
nation. Bttrgitt z.. Bonrd of E1tcttoti.u. 140. 
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A cantlitlnte is  entitled to restrain the  Sta te  Board of Elections from certify- 
ing his opposing cnntlidatt. a s  the IklnocLrntic noniinw nlltil final re turns  have 
been received from all  t he  cwnlity l)onrels, each acting a s  a body in duly 
assembled legal session. Ihid.  

A cantlitlate is  entitled to restrnin t h r ~  Sta te  Iloard of Elections f rom de- 
claring his opponent tlie  omin in re in n primary unti l  complete, legal and  final 
re turns  from all tlie counties of the  district  have bee11 made, filed and  ac- 
cvpted. o r  ;IS :I ma t t e r  of law ought to  11:1re lwen accepted, and  the  conrt  
should drtermine ;is ;I mittter of law \vithont the  intervention of a jury 
whether such re tnrns  11:ire betw recciwtl, and \vlit~tliw upon such re turns  
plaiiitifi is  entitlctl to u writ  of urfrirdui~rua to compel the  Sta te  I3o:lrtl to 
declare h im the  nominee. t ~ n d  enter judgnlent accordingly. Burgit1 c. Board 
of Elcctio~rs, 324. 

EMINENT DOMAIK. 

# 12. General and Special Benefits. 
I n  w\vnrtling damages fo r  relocation of highway, both special and general 

henefits should be allowed a s  offsets. Bailell v. Highzmy Com., 278. 

9 24. Verdict, Judgment and Costs. 
\Vhere, in a n  action to recover damages for  the  taking of land for  use a s  a 

sidewalk by defendtint munic4ipality, t he  jury finds plaintiff is  entitled to  
rerovtJr ~ ~ o t l i i l ~ g .  tlits collrt may 1)ropt'rly tax t l ~ r  costs ;rg;lil~st t l e f r l~d i r~~ t .  
(~'. S.. 1725. . J ( , r r i ,~  1 . .  Mur8 Hi l l .  323. 

3 25. Tune of Vesting of Title or Right. 
JVllile the  v ; ~ l n r  of lantls talien iu rontleinn;~tion procrc.tlings is  fixed a s  of 

the date  the pcbtition is  filed, title to  the  1:rntl does not pass until tlie award,  
;IS assessctl hy tht' cornlnissiol~t'rs. is  1)nid into conrt  nft6.r eonfirm:ltion of the 
c.oi~~l~iissiolic~rs' r(,port. since the stxtute.  ('. S., 1723, 1)rovides t11:rt title shall  
11ass a t  t ha t  time. :rnd since l~etitionc'r may wi thdraw a t  any time prior 
thereto,  ant1 ill procredil~gs i t~s t i tu tcd  by tlie 17nitetl States,  thc  Feclcbral 11rtrc.- 
t ire requires tha t  the  l~roccetlings shall cwuforn~. >IS nearly tns m : ~ y  IN,, tu the 
Inw of tile Stxte ill whic11 they  re hrol~ght .  I,II?I~ bcr C o .  1 . .  G I Y I ~ I I I ~ I I  ~ ' O U I I ~ ~ .  

167. 
E y r I T n .  

# l a .  "He IVIlo Seeks Equity Must Do Equity." 
Heclnirrs mortg;tgor serlting to restrain fortvlosure on gro~lntls  of nsnry  to 

tentler priiicil~:ll \villi legal interest. I lo i tx to~r  1 . .  h-c,s~r.ic~li Corp.. (i78. 
A juuior n~or tgagee  enjoi l~ ing for t~c~losnr t~  nntler :I prior mortgage on the  

s;rrne l:lntls 1111o11 the  plva of usnry s l~on ld  tentler the  amount cll~c plns interest 
;it thcl I ( ~ p ; ~ l  rnttl, this heing rtqnirrt l  of the‘ mortgagor seeking the  s:inlc rvlicf 
nndc~r the  m n s i n ~  "HI? who seeks cxqnity ninst (lo rqnity." :~ i id  the  m:rsim I~eing 
equally npplic.:nhle to  the  junior lienor and eqnity requiring tha t  the  same 
rule s h o ~ ~ l t l  tic. tqnally :il~l)lic~:il~lt~ to  I)oth. Iii1r?rix r .  C'nsftalt!/ ('o.. 760. 

3 2. Laches. 
1)clay which will constitute laches depends on fac ts  and  circumstances of 

each particnlar rase. Tcnchf'lj r.  Gltrlc!~,  288. 
Under fac ts  of th is  case, laches of plaintiffs held ba r  to recovery. Ibid. 
Judgment crctlitor hcld withont st:rnding to claim t h a t  laches barred ccstuis 

from assert ing t rus t  against  judgment debtor. Jackson c. Tlwnzpson, 539. 
C'onceding t h a t  delivery of notes by the  purchaser constituted a n  acceptance 

of t he  option and  waived tender of the  pnrchase price, the purchaser is held 
estopped by his laches in waiting more than  ten years a f t e r  t he  execution of 
the  contract to  clemantl specific performance. Rit ter  v. Chandler, 703. 
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# 6. B u r d e n  of Proof  i n  General .  
Ordinarily, the  burden of proof is  on the  pnrty :~sser t ing  the  nffirm:itire of 

the  issue. l 3 o 1 1 1 o  1..  Pltippa. 14. 
The burden is  upon interveiier claiming title to funds  in halids of jlidgment 

debtor, levied on 1)s creditor, to p ro re  title thereto by the  greater weight of 
tlie eridence. Eui.rc'tt z'. Mo~.tgoyr Co., 578. 

8 19. Evidence  Compe ten t  t o  I n l j ~ e a c h  \%'itness. 
A person who has  not testified m : ~ y  not be iml)enc31ietl l ~ y  cross-rs;rminntic,n. 

.Ifo~.ris I . .  Sc~~~f.ic-r Co.. 5GP. 

# 24. Relevancy a n d  Mater ia l i ty  i n  General .  
I+kitlence ~ i e c d  not hear tlirflctlg on the  question in issnt.. but i s  cornl~rttwt 

if it shows t l ~ r  circrimstnnces snrroni~t l ing  t h r  parties nrcessnry to a n  under- 
s t : i ~ i d i ~ ~ i :  of tlic~ir r o n d ~ ~ c t  nnd motires and the  rcasoiia1)lt~ncss of thc.ir conten- 
tiona. Ilr,r11(~!1 I . .  Holt. 384. 

W 2S. Circumstant ia l  Evidence.  
-1 fact  niny Iw proved 1)g circ~inist : i~it i :~l  eri(1en1.e. Siuk 1.. L C T ~ I I ~ ~ O I I .  .74S. 

# 29. Evidence  of Foibmer  Tr i a l  o r  Proceedings.  
i\pprnling tlefendnnt's esception to  testimony of i t s  driver on e s i~mina t ion  

11y 1)l:lintiffs t ha t  he had been conrictrtl of ni:~nsli~ugliter ill ;I prosecntioii 
growing out of tli? rollision fo r  wlricli t1:lmngrs a r e  sought in tlir cir i l  action, 
is  s~~sta inc . t l ,  the  rritlencnc lwing irrt 'lrvant and  immaterial .  .1rro~.ris I . .  h'orric.c! 
C'o.. 5G2. 

3 37. Bes t  a n d  Secondary.  
A carbon copy of a n  alleged agrcwncnt oderetl a s  :I dnplicntc original with- 

out proper idfwtific3ntion mid without ntleclnate t ?xp lana t io~~  of t he  failure to 
prot1nc.c the  original. is  not proprrly in er ide~ice .  C'tr~l~pb(,ll 2. Trltst ('0.. 680. 

S. 80. I'arol a n d  Extr ins ic  Evidence  Affecting Wr i t i ngs  i n  (3eneral .  (Par01 
evidence is competent  to establish resul t ing  t r u s t ,  see T rus t s  
5 1Sd.)  

I'nrol e r idrnce  is  incompetent to establish esscmtinl elcment of contract  re- 
quired to be in writing. I i l~ i t t :  t'. .l7liso/t. 879. 

While prior negotiations arc. nirrgetl in tlic cont r :~ct ,  rvitlrncr of prior nego- 
tiations may be competent to  show the  in t rn t  of tlie parties o r  the  actual  
contract. I I~n l (~ ! j  2.. Holf. 384. 

Evidence dchors t he  i n s t r~ imen t s  is  compt3tent in de termini rg  whether tleed 
:ii~tl m i t r a c t  to reconvey c o n s t i t ~ i t ~  eqtiiti1l)le mortgage. OIBritr~it  1. .  IAY,. 523. 

I n  action to eat:tblish e q ~ i i t a b k  n i (~ r tg i~ge ,  existence of tlc,l)t l w t n c e ~ i  t he  
parties ni:\y be ertablishcd by lmrol. Ibici. 

§ 46. Scope a n d  Suh,ierts  of Opinion Tes t imony by Xonexperts.  
n'llere tht3 sanity of tlefentlnnt is  in issue, it i s  competent for  w i t ~ ~ r s s e s  who 

lmrc  testifictl a s  to their  opii~ion on the  question, to  s ta te  fac ts  s l~owing their  
linonlrtlgc~ of tlcfcndnnt ant1 thc. 1):lsis for  their  opinion. antl c.scrption to the  
testimony of one such witness t11:it hp  1i:ltl arrc~sted d e f r n d i ~ ~ ~ t  for  n niistle- 
mtwlor.  ant1 of i~no the r  witness thxt  t l e f c~~ t lnn t  had bren tri8;tl in his cotirt. 
is 11c~ld uot o l~j rc t ion:~hlc  \rlien 1)ropctrly confinc'tl by tlic tri;tl c.onrt to the  
question of the  ~r i tncsses '  ol)portlmitg to o l ~ s e r ~ e  tlcfentl:1111 111d to note his 
nirntnl condition. R~'!lorr f z'. ('cc~.~.ic'r. 1!11. 

In  :In :~ction to  rt1rorrr nl)on q~tcc t~t t~r~r  ~r~c'vltit for  personal serrices ren- 
dered dwcnsetl, i t  i s  conipctcnt fur  witnesses to t r s t i fy  from tllciir kno\~le t lgc  
of living conditions antl o lwrrnt io i ia  of serriccs of tlw c . l ~ ; ~ r , ~ e t c ~ r  :1llrgcv1 to 
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have been rendered deceased, a s  to  the  rali ie of such services in the  commu- 
nity. Lai~drc ' th 1;. Morris, 610. 

8 66. Positive and Negative Evidence. 
Negative e ~ i d e n c e  i s  admissible mid carries some probative force fo r  the  

consideration of t he  jury tha t  t he  circumstance in dispute (lid not occur, but 
i11 order to be comgetent i t  must be made to  appear  t h a t  the  witness \vould 
have seen o r  heard o r  known of the  fac t  i n  dispute had i t  esisted.  Jo1111.wi 
c. R. K., 484. 

E S E C U T I O S .  

8 3a. Exemption of Proceeds of War Risk Insurance from Execution. 
Investments made with proceeds of W a r  Risk Insurance a r e  not eseingt 

f rom execution. Bryarlt 1;. Carrier,  174. 
# 12. Title of Third Person as Against Judgment Creditor. 

The  lien of a judgment does not nttnch to  lalid held 1)y the  jntlgment debtor 
under nil unrecorded deed a s  a nt~lied trustee or to  whirh he has  o l~t ;~inet l  
bond for  title with t rus t  funds,  nor may the  judgment creditor contend t h a t  
since he  lent money for  which tlie judgment mas obtained in reliance oli the  
debtor's interest  in the  land, he i s  t l~ercfore  entitled to a lip11 under t he  
principle of equifable levy, tlie relation of a judgment creditor to the  property 
being insufficient to defeat  the  rights of the  c'cstuis qtrc ft.~rstc>~it. .Jtrc.l;so~r, 
r .  P'7tompso11, 639. 

The burden is  upon intervener cltliming title to  funds  in the  hands  of a 
judgment debtor levied oil by a creditor under esecut io i~  to  prove his title to 
such funds  by the  greater weight of t he  evidence, and  evitlence in  this cnse 
tending to  show t h a t  intervener was  t ransfer re  of debtor ill c.onvegnncae f r ; ~ n d -  
ulent a s  to  creditors fails  to show prior valid t ransfer  to  i t .  Ero-c,tt 1.. 

Xot - tgayc  Co.. 778. 

5 1 Time Within Which Claim of Third Person May 13c Assrrted. 
Judgment creditor held without standing to claim thnt  laclles barr rd  cestrris 

from assert ing t ru s t  against  judgment debtor. Jacl;so~r I . .  Tltot~zpsoii. 539. 

# 15. Bids and Report of Sale. 
I n  this controversy between the  judgment debtor ant1 the  jiinior lieiior, 

which bid in the property a t  the  execution sale, a s  to the  amount of tlie l)id, 
it is lic>ltl, the  verdict of tlie jury upon competent evidence es tabl is l i i~g  thc~ 
amount of t he  bid a s  contended for  by the  judgment debtor is  conclusive, :11ld 
the  charge of the  court  i n  s ta t ing  tlie character of evitlenre necrssnry to ovc3r- 
come the  sheriff's report  of sale is 1i(.7d not prejudicial upon the  junior lienor's 
objection to  t he  Inaniier i n  which the  fac ts  relied oil by tlie jiidgment delltor 
to overcome the  report  were stated,  ewl i  though the  instruction might 11;lve 
been more aptly given in different form. I " ~ I I ( L ~ ~  C'O. r.  P ' r i ~ ~ t  CO.. 478. 

I n  th is  controversy between tlie jndgment debtor and  the  purchaser a t  the  
executioil sale a s  to the  amount  of the  bid, the  form of the  i s s~ le  subinittrd 
is held not prejudicial, since i t  preseuted for the  jury's tleterininntion the 
controverted amount of the  bid, nnd the  inclusion thert>in of mat ters  relating 
to  assumption of prior liens by the  purchaser a r e  deemetl harmless s l ~ r p l ~ ~ s a g e .  
Zbid. 

§ 20. Validity, Title and Rights of Purchaser. 
Judgment \vas entered in a n  action involving realty which l~rovitled tha t  the  

attorney responsible for t he  recovery of tlie land should have ;l lien tliereon 
in a st ipulated amount,  and tha t  if the  sum w r e  not paid the  property should 
be advertised and  sold as provided by law fo r  foreclosure of other liens. 



926 ANALYTICL\L INDEX. 

ESECUTIOK-Co)ttlti r4ttd. 

Tlierei~fter,  execution in the  attorney's favor was  issued on the judgment and  
the land bought a t  t he  esecntion sale by plaintiff. H ~ l d :  Plaintiff's deed is  ;I 

~ ln l l i ty .  since the  order imgosing the  lien in the  attorney's favor was  not only 
void, but  the  order,  even if valid, did not authorize t he  clerli to isbue cJxecu- 
tion thereon, :md i t  fur ther  appearing tha t  the  sheriff undertook to  hell ill 
addit ion to the  1:uld described in the  order  nothe her trnct  of 1:~nd : 1 1 ~ .  f ' r ~ t t  11- 
field v. Fostcr,  551. 

# 21. Application of Proceeds of Sale. 
T h e  verrlict of t he  jury eztahlished thnt  tht' junior lienc~r gnrchahing the  

property a t  the  esecntion w l e  hid a n  :iniount \ufficient to l ~ y  the  j~~t lgmel i t  
and  the  senior liens. Hcld: The  judgment tlt.l)tor is  entitlet1 t o  h i ~ v e  the, sur-  
plus applied to the  senior liens a s  :I ma t t e r  of law. nntl :I\ to the  jntlgment 
debtor any  agreement between the  junior and  wnior  lienors ,rs to the  payrne~lt  
of the  senior liens and  the  purchase of the  prior judgment is  immaterial  
b'ltzancc Co. 2.. Trlist Co., 478. 

EXECUTORS ASD A I ) J I I S I S T l L ~ T O R S .  

§ 4. Removal and Revocation of Letters. 
T h e  appointment of an administrator c. t .  11. ipso  fur to  rrvolies ~ I I I ~  huller- 

sedes let ters of :ttlmi~listration theretofore issncd fo r  the  est:itc. 1 1 1  I? Gsttrtt' 
of S Z I S ~ ~ I I ,  219. 

3 10. Actions to Collect Assets. 
I l ' h t ~ ~  the  art ion i s  insti tuted by the  beneficiaries a s  executors and  the  jnry 

finds t h a t  they were not t he  duly qualified execalltors of tlw estate,  but the  
t r ia l  court  submits issues relating to  pliiintiffs' r ight to maintain the  artioll :IS 

beneficiaries under the  will, the  s~lbmission of such issnes ilmomlts to  :ill 

amentlmnit  to t h a t  effect and  is  within the  tliscretioll of' the  t r ia l  c80nrt. 
Hright 2'. flood, Conir., 410. 

# 12b. Private Sale of Assets Under Authority of Will. 
Finding of the  court  t h a t  t he  executor had not a b ~ ~ s e t l  his disc.retion ill 

sale of lands under tlirectio~i of the  will, u1)heltl. h'i'trglc 1. .  1-ltrt.t.i~. 339. 
The  will in question provided t h a t  the  ehtate, both r t u l  ilnd perwnill. 

slwnld "be held intact ,  if possi1)le and  i~dvis:~hle in the  opiliion of the  eaecn- 
tors," with provi\ion for  division of the  i~ icome therefrom I)tltnerli tr\t,itor'. 
childrc~n in proportion to the  number of grandchildren of whom they a r e  the  
p a r e ~ ~ t s ,  with fu r the r  prolision for  final tlistribution of the  ('orpus of the  
estate when the  youngest grantlchiltl h11011ld a t t a in  the  a::e of twenty-olle. 
Hcld: Construing the  ~ 1 1 1  a s  a whole f rom i t s  four  rornels ,  i t  did not e n -  
power t he  cbaecr~tors to \ell ei ther realty o r  personnlty n l t h o ~ ~ t  w n c t i o ~ l  ilnd 
:~pprovnl of the  court. Hcdr~c'h- 1' H (  tlrtrk, H V ' .  

# l'ta. Protection of Assets of Estate. 
W h w e  an  estate owns a j ~ ~ l g m e n t  agai11.t lands \ubject to senior liens. tht' 

administrntor may protect the  interest  of the  rhtnte by purcL1insi~~g the  1)rol)- 
e r ty  a t  the  rxecntion s:ile, nntl may bid more than the  nniolint of the  ehtate'h 
judgment in pnrrliasing the  l i ~ n d ,  in i t s  tli\cretion within rtwwnal)le limits 
in t he  exercise of good fa i th ,  which transaction will he r tgarded ah a n  ill- 
~eh tmcwt  of funtls of the  es ta te  in the  land miti not ah vrealing :I debt of t he  
estate, ant1 only the  beneficiaries of the  estate may object thereto, and the  
administrator mag not nttaek i t s  own bid a s  11eing rrltrn 1.o.cZs in seeking to 
repudiate t he  tr:mhaction. F inn~rcc  ('0. 2'. Trliat ('o.,  479. 
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fj 13a. Nature and Grounds of Remedy to Sell Land to Make Assets. 

When the  personalty of the  estate is  illsufficient to pay debts and charges 
of administration.  t he  administrator,  a t  any time a f t e r  the  grimting of letters, 
may apply to  tlie Superior Court  for  authority to  sell real  estate to make 
assets. C. S., 74. Grahant z5. Floud, 77. 

While a n  administrator is  entitled to  sell lands of t he  deceased to m;~lce 
assets to pay debts of the estate when the  personalty is  inslifficient. Jlicliie's 
Code, 74, when a person claims sole seizin under a contract  to devise a s  
against  t he  heirs of intestate,  such person is  entitled to  adjudication of he r  
claim of sole seizin before n sale of t he  property to make assets is  ortlt.ret1, 
since she may elect to discharge the  debts of the  estate and  the  costs of 
:rdministration to  prevent a sale of the  lands. C1rnmbci.e v. B ~ c r 8 ,  373. 

fj 13b. Application, Parties, Procedure and Orders. 
When i t  i s  made to appear  to  the  court  by petition and satisfactory proof 

t ha t  a private sale ra ther  t han  a public sale of real  estate to make assets 
will be to the  advantage of t he  estate,  the  court may authorize such sale. 
('. S., 86. Gmham c. Floud, 77. 

The  heirs a r e  necessary parties to a proceeding to sell realty to make assets 
to pay debts, and  heirs under 14 years of age must he served a s  provided in 
C. S., 483 (21, and  must  defend by their  general or testamentary gua rd i i~u ,  
if any, and if none. then by a guardian md litcrn. Ibid.  

The court  mily proceed to sign order fo r  the  sale of realty to  malre assets 
to pay debts a f t e r  twenty days notice to the  parties by service of thc. sum- 
mons and  complaint in the  special proceeding, and  a f t e r  answer  i s  filed by 
the guardian ad  7itt1u of minor heirs. C. S.. 451, i t  being the  duty of the  
guardian to  file answer.  C.  S., 453. Ibid.  

A creditor of the  estate for  the  payment of whose claim the administrator 
files petition to  sell realty to malre assets, is  not a proper person to be ap- 
pointed guardian a d  liteni for  tlie minor heirs. Ibid.  

§ 13e. Validity and Attack. 
The guardian a d  l i t m  of minor heirs in a proceeding to  sell lands to  make 

nssets to  pay debts of decedent may not pnrchase a t  the  sale, directly or 
indirectly, mid if he  (low so he becomes a constructive trustee for  his ward.  
G t~a l~nm z. FIolld, 77. 

When the  guardian  at1 litoi~l for  a minor heir  ill proceedings to sell lantls 
to make assets, purchases the  property a t  the sale, the  sale is  not void, but 
voicli~ble only, and  the  minor heir  may h a r e  the  sale set  aside a s  against  the  
guardian o r  hold the  guardian  liable fo r  the  t n ~ e  value of the  property a s  a 
constructive trustee,  even in the  absence of fraud. Ihid. 

Fact  t ha t  guartliaii ad  litcm for  minor heir stands by and permits the prop- 
er ty  to be sold a t  a price f a r  below t rue  value, and  purchases same in his 
individual capacity is  evidence of f raud.  Graham c. Floud, 77. 

§ 18f. Title of Purchaser. 
A purchaser a t  a judicial sale, o r  h is  grantee, obtains good title in the  

absence of fmnt l  o r  the lmowledge of fraud. if the  record shows jurisdiction 
of t he  court  over the  parties and  subject mat ter ,  and  the  judgment on i t s  face 
authorizes the  sale, and  record hcld sufficient to protect purchaser in absence 
of f r aud  on his part .  Gra l~arn  v. Floud, 77. 

fj 15a. Claims Against the Estate in General. 
Assertion of r ight to retain insurance funds  a s  assignee of policy i s  not 

claim against  the  estate. S d l a r s  1;. Bank,  300. 
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5 1Bd. Claims for Personal Services Rendered. 

The prcwiniption tha t  prrsonnl servicw rrntlrretl 1)y ;I cl~il t l  to  his pnrrnt  
a r c  gr:~tl i i tons arises f r o n ~  the  rt~l:~tionsli ip in a typicxl n ~ ~ ' o r o l r e ~ l  f:lniily, or 
ant. which has  I)et,n reunitetl in tlic snmt' relnl-ionships. nilti the  1)reslunl)tioll 
is  t~ twvsnr i ly  :\ft'cctetl by eviclrncr tlint t he  rrspcctive 1nor:11 and  lt'gnl obliga- 
tions of i t s  niernlwrs :\re different f rom t1i;rt n.liic.11 gives rise to the rule. 
Lt r~tdrc~t l~  2.. a l lo~~r i s .  619. 

Er i t l en t~ t~  1rt3ltl insnfficitwt to  sng l~or t  prrsl in~l)t ion t1i;lt st'rvicrs rendered 1)y 
child 1-0 p:lrent were gratnitous :IS rn :~t ter  of 1;ln-. Ibitl. 

The  prtwunption tha t  services rf~ntleretl I)p ;I c~hild to his ion rent a r e  gra tn i -  
tous tlors not ;11)ply to  the  r o l ; ~ t i o n s h i ~  I ) e twr t ,~~  ;I f :~ t l ie r - i~ l - l :~w nntl tl:rl~gl~tt.r- 
in-lnw. Ibid. 

5 19. Actions Against the Estate. 
( 'nise of ;~ct ion  fo r  l inliq~iidated d:lm:~ges s ~ ~ r v i r t l s  only ag;~ii ist  perso~la l  

rel)rc~st~ntntiv( of tort-feasor. nntl Inny not br nxrint:~inetl :rg:~inst trnstetw 
iinder his will. R I ~ S ~ I ~ ~ I I  1.. 1'1.1rst Co.. 347. 

1)ec~;rsetl 's witlow filed c l ;~ in is  with hcrsttlf :IS ntl1ninistr:~lris of the  tW:~tt,. 
wliicli claims she tlenirtl a s  wtl~ninistr:~tris  solely ns :I n i ;~ t t e r  of pro1)ritlty. 
Hclt l :  S o  proper gretl ic;~te for  t l ~ v  t le terni i~ i :~ t io~i  of the  cl;~irns \\-:IS laid. III 
rt, 811 J I  t t .  W4. 

17nch;~llrngt'd n i l ing  tha t  clerk \v:w ~v i thon t  jliristliction hold to tcwninntc 
procretling. Ihid.  

24. Distribution of Estate rnder dgreelnent of Partic s. 
I)ec*rct, approving family a g r e e m c ~ ~ t  fo r  clistril~ntion of c>st:~te ~~f f i r rn td  i11 

thiv ci14t3. I ~ ~ ) ~ I U I I I I O ? I  7.. TI ot111(rt1. 706. 

9 1. Sature and Essentials of Right of Action. 
The  fac t  t11;rt :III ;1rreht is  niilcle by officers of the  law is no defenw to :III  

action for  false a r r w t  when the  officers malce the  a r r r s t  : ~ t  the  instancr of the  
intlivic11i:ll tlefentli~nt acting withill t he  apparent scope of his employment by 
the  corporate tlefendnnt. L o ~ q  1 ' .  I<t(,qlc Store  ('o., 146. 

2. Actions for Palse In~prisonment. 
Evidence lrclltl f o r  jury on question of whether assistant nirn1:lgrr of store 

canstvl :rrrrst of customt~r.  I,oII!] c. Etrgl(> st or^ Co., 146. 

1 ~ 0 0 1 ~ .  
9 14. Pleadings. 

The  complaint in this :~ct ion  alleging i n j ~ i r y  to  plaintiff' resulting from 
drlrterions substances in a soft  dr ink  which 11nd been 1)ottletl by drfentliliit. 
tha t  t lefe~it lni~t was  negligrnt in regard thereto. imd tlii11 t le le ter io~~s  sub- 
s t : ~ n ( ~ e s  lind been f o ~ u i d  in ot1it.r tlrinlrs lmttlcd by tlefentlm~t at about the  
same time. is hc'ld sufficient to  s ta te  n callhe of action. Ilcc-k 1. .  Rottlirlg ('o., 
T,G6. 

13. Evidence. 
Wlwn pli~intiff ,  in complian('e with order of court ,  fnrnislic~s a bill of par-  

t iculars ns  to other occasions when deleterious substances were found in 
dr inks  bottled 1)s defendant,  i t  is  prejudicial e r ro r  to  admit  over objection 
evidence of "other occurrences" at rnr iance  with t he  bill of particnlars. H(.cli 
7.. Bottlilcg Co., 366. 
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§ 2. Prosecutions. 
The evidence appearing in t he  record on the  charge of fornication and adul-  

tery t11:rt defencl:~nt mid the  wom:lll ill q:~cstion were seen together in public 
pl:lces on nnmerons occasions, i s  lrc'ld ins:~fficient to overrule defendant's 
motion to nonsnit on the charge, C. S.. 4343, i t  appearing f rom the  case 011 

appeal t h a t  other evidence relating to the  chwge  mas excluded on defendant's 
objectio~i. 8. I . .  Mil ler ,  317. 

FRAUD. 

5 1. Elenients of Actionable Fraud. 
The elements of nctionahle f r aud  a r e  :I definite and specific representation 

which is  mlterinlly false. made with lmowledge of i t s  falsi ty or in cu1pat)le 
ignorailce of i t s  t ru th ,  and with intent t h a t  i t  shoultl I)e relied on, and  which 
is reilson;~l)ly relied on 1)y the  other pilrty to  his deception and  damage. 
B c r ~ o .  I.. I u s .  C'o . .  554. 

The  remrclies for actionnl)le f m n d  a p ~ l y  to contrac2ts and  sales of both real  
and personal property. I b i d .  

§ 3. Part or Subsisting Fact. 
A representation tha t  rimber on the  lands conveyed was  just ilbont enough 

to pay the 1)nlance of the gurell:~se price of the  lands is  not only indebfinite. 
but is  :tn e s p r e s s i o ~ ~  of opinion, and  does not constitute a n l i s r e p r e s e ~ ~ t n t i o ~ ~  
in law. Bcrtccr .c. I u x .  Co. ,  554. 

§ 11. Sufficiency of Evidence and Sonsuit. 
Evidence lrcld sufficient to overrule nonsuit in this action for  f r aud  upoil 

nl1eg;rtions t ha t  d e f e ~ ~ t l a n t  prevented plaintiR from entering a n  increase bid 
to snve his land f rom sale under com~nissioner's deed to  defendant by f raudu-  
lent misrepresentations t ha t  t lefe~ldant wo111d cancel a deed of t rus t  on other 
lands of plainrib, i t  being alleged tha t  : ~ t  t he  time defend:~nt had already hnd 
the deed of t rus t  foreclosed and  had bid in the  property a t  the  sale. Li t t l c -  
jolttr I.. J o l t n ~ o ) ~ .  221. 

Evidence of actionable f r aud  licld illsufficient to be submitted to the  jury. 
B c , r l c o  c. I w .  Co., 554. 

FRAUDS. STATUTE OF. 

2a. Sufficiency of Writing. 
Althongh n memorandum s:lfficient to take  a contraet  of snle of realty out 

of the s ta tu te  of f r auds  need not be formal and mny consist of several papers 
properly corlnected together, i t  must emhotly the  terms of t h e  contract, the  
nilmes of the  parties, and a description of the land to be conveyed, a t  least  
with s::fficirnt clefiniteness to be aided hy yarol. C. S., 988. B ~ ~ i t h  v. .Jol/ccJ. 
602. 

J1enlor:lntla a t  auction sale and  other pagers lrcld insufficient to  tnlre co~ l -  
t rac t  out of s ta tu te  of franrls, there being no sufficient description of property 
or reference to instrument co~l tn in ing sufficient desc r i~ t ion .  I b i d .  

3 2b. Signature of Party to Re Charged. 
An auctioneer's author i ty  to sign a memorandl1111 of sale us :1gent of the  

pnrchnsr~r is  ortlin:~rily limited to the  time of sale, and his signatnre for  the  
~ u r c h a s e r  two o r  three d:lys a f t e r  the  sale and  a f t e r  the purchaser had repu- 
diated the  sale, does not bind the  purchaser. Snbitlc 2;.  Jo!jcc, 60%. 

An attorney for  the  vendors a t  in1 a w t i o n  sale. who is not employed by 
the  auctioneer nor reqnested by h im to act ,  bu t  1vho is present, volnntarily 
gathering n~e~noran t l a  for  use in preparing deeds. i s  not in lam a n  ngcwt of 
the purcht~ser  fur  the  pnrpose of signilig a nien~orandum of sale. Z b i d .  
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5 5. Application: Original Promise. 
Eri t lmce in t he  record on th is  nppcnl held sufficient to support  finding t h a t  

eontrac't of defentlant's ward.  entered into while competent and hrfore ap- 
pointment of gnartlinn. to pag espenses fo r  the  f ~ i n e r a l  of the  wife of a close 
friend. i s  a n  original promise which i s  not reqniretl to  Ire in writ ing within 
the  s t i ~ t n t e  of frauds.  C. S., 987. Ficncml H o t ~ c  r. Apcwco-, 702. 

5 lo.  Contracts to Convey and Options. 
H(,ltl: T7pon the purchaser's plea of the  s ta tu te  of f rauds .  C. S.. 088. pnrol 

evidence is  i~~cwmpetent  to estahlish the  purchaser's agreement to pay the  
purchase price, since th is  i s  a n  essential element of n conkract of sale and  
p~ i r chas r ,  and a n  rssenti;ll elelnrnt of n contr:~ct req~i i rcd  to Ire in writ ing n1:1y 
not Ire cstnl)lishtvl lry parol. Iilictt: r. dllisoti. 379. 

5 12. Parol Trusts. 
Express t ru s t  may rest in parol. He)tlc?/ I . .  Holt,  384. 
Parol eridence is  competent to  estahlish resnlting t rus t .  Jnckso?~  ,I:. 

Thotn])son. 530. 

FRhU1)ULES'P COSVETASCES.  

3 1 .  Transfers Invalid in General. 
A corporation mag not t ransfer  a l l  of i t s  assets to other than a bo~rn fidc 

pnrc8h:~srr for  ralnt.. without provision for  the  payments of i t s  creditors. 
ISrcwtt  1'. .Ifortgcc~jc ('0.. 778. 

5 2. Nature and Fornl of Transfer. 
\T'hrn n trnnsfcr of nsst.ts lry a debtor is  in law or in fact fr :~ndlilent a s  to  

cretlitors. so :IS to e r ade  the  just claims of t h ~  creditors, the  mode and  
tlrrices hy wl~icli  the  t ransfer  i s  made mny be ignored ant1 the  trans:lction 
tleclartd void. E t . c ~ ~ ~ ~ t t  1.. JfotYgngc Co.. 77s. 

9 3. Consideration. 
Where a corporation transfers a l l  i t s  :rssets to  another  corporation fo r  a 

grossly inntlecl11:rte considrrntion. o r  no consideration a t  all, the transaction is  
f r n n d ~ ~ l e n t  ns to n creditor of the  t ransfer r ing  corporation, and he  may se t  
aside the conreganre without showing ac tual  f raud,  regnrdlcss of the in tent  
of the  parties to t he  transfer.  E v c w t t  1'. Jlortgcrgc Co.. 778. 

4. Knowledge and Intent of Grantee. 
When a corlx~rntion receiving a11 the  assets of another  corporation has  

1;nowlctlge of debts of the  t ransfer r ing  corporiition, o r  of circwmst:nlccs which 
should put i t  on i n q ~ ~ i r y  a s  a mat ter  of law. the  transnvtion will hc deemetl 
roiil a s  to  the  rrceiring corporation. and a creditor niay follow the  f ~ l n d s  into 
i t s  hands.  Brc rc t t  v. dfortgclgc Po.. 778. 

8. Creditors Entitled to Attack Transfer. 
A creditor beginning a n  ac'tion prior to  the  trnnsfer of as:wts Iry defendant 

is  ontitled to a t tack  the  t ransfer  a s  f r a u d ~ ~ l e n t  a s  to  him, although lie does 
n ~ t  obtain judgment ag:~ins t  the  clefendant unti l  a f t e r  t he  t ransfer  of the  
a s s ~ t s  had been accon~l)lished. Rz'c'rctt r. Jlortgnge Co.. 778. 

HOMICIDE. 

I. Homiriclr in General 4c. P r e m e d i t a t i o n  a n d  De l ibe ra t ion .  S. 
2.  F a r t i e s  a n d  Offenses.  8, v. Myers ,  v .  A l s ton ,  9 3 ;  S. v. B o w s e r ,  2 4 9 ;  S. 

6i82. v. H a w k i n s ,  3 2 6 .  
11. Iurcler in the First Degree I V .  3lanslaughter (In operation of automo- 

3. Defini t ion.  S. v. Bowser .  2 4 9 ;  S, v.  hilrh see A u t o m o b i l ~ ~ )  
Ha\vk ins .  3 2 6 ;  S v. Als ton .  9 3 .  St ) .  I n v o l u n t a r y  M a n s l a u g h t e r .  S. v. 

H e a d ,  i O O .  
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VII. Evidence in Homicide Prosecutions YIII.  Prosecutions 

1 6 .  Presumptions and Burden of Proof. 25. Sufficiency of Evidence and Nonsuit. 
S. v. Alston.  9 3 ;  S. v.  Bowser, 2 4 3 ;  S. S. v.  Bowser, 2 4 9 ;  S. v. Hawkins, 3 2 6 ;  
v. Hau'kinu. 3 2 6 .  S, v. 31yers, 6 5 2 ;  S. v. Head, 700. 

1;. Relevancy  a n d  Competency of Evi- 2;h. Instructions o n  Presumptions and 
dence  in General. S. v. Hawkins, 326. Uurden of  Proof. S. v. Alston. 9 3 ;  

2 0 .  Evidence  of Mot ive  a n d  Malice. S. v. S. v. Ro\vser, 4 4 9 .  
Bowser, 2 4 9 ;  S. v. Hawkins, 326. 2ic. Instructions on  Question of Murder 

2 1 .  Ev!(lence of Premeditation a n d  De- in  First Degree. S. v. Hawkins. 3 3 6 .  
liberation. S. v. Bowser, 249: S, v. 2 i f .  Instructions on  Quest ion of Self-De- 
Han-kin%. 321;. fense. S, v .  Bloore, 6 5 8 .  

2. Parties and Offenses. 
Evidence tha t  one t l e f end~~n t  killed deceased while attempting to  roll him. 

and thnt  during the  commission of the  crime appealing defendant waited in 
ail :~ntomobilc a short  clistance off to  speed his codefendant away when he  had 
conlpletetl the  roh lwy ,  is  sufficient to overrule appealing defendant's motion 
to nunsnit in a prosecution for  murder.  N. r .  Nycrs,  6.72. 

§ 3. Definition of First Degree Murder. 
JIrirder in the  first degree is  the  unla\vful liilling of a human being with 

malice and  with premeditation ant1 deliberation. S. t'. Bozracjr, 249: S.  c. 
Ha crki?rs, 326. 

Premeditation ant1 deliberation a r e  essential elements of crime of first 
degree murder.  S .  v ,  dlaton,  93. 

§ 4c. Premeditation and Deliberation. 
Premetlitation and  deliberation i s  a n  essential elemelit of the  crime of 

mnrtler ill the  first degree, and a defendant may show a s  a n  affirinatire de- 
fense to a charge of this degree of the crime, mental  incapacity to promedi- 
ta te  and deliberate, including such incapacity I)rought about hy drunlienness. 
S. v .  Alsto?~,  93 : 8. c. Bozcser, 249; S. t'. Ha~cki t i s ,  326. 

Pre~netl i tntion means thought beforehand for  some length of time, however 
short. S. 2'. Ilorrser, 249; S. c .  Huzcki?la. 326. 

Uelibrrntion implies a n  intention to kill executed by clefendant ill ;L cool 
s ta te  of blood in fn r the ra i~ce  of a fised design. IZtid. 

7b. Involuntary Manslaughter. 
h witness for  the  Sta te  testified to the  effect t ha t  defrntl :~nt pointed his 

gun a t  deceased, t ha t  the gun fired, inflicting the  fa ta l  injuries. Defendant 
testified t h a t  he  raised his gun to  unload same, t h a t  the  gun \I-ent off for some 
unknown reason. and  tha t  he  had no intention of shooting deceased. C. S.. 
4216. malies i t  unlawful to point any  gun o r  pistol a t  any person, ei ther i n  
fun  or otherwise, whether the  gun be loaded or unloaded. Held: Consider- 
iug the evidence in the  l ight most favorable to the  State.  i t  i s  sufficient to  
tnlte the  case to the  jury and  sustain a verdict of involuntary mmlslaughter. 
S. v.  Hcnd, 700. 
§ 16. Presumptions and Burden of Proof. 

I h f e n d a n t  does not have burdell of proving beyond reasonable doubt his 
defense of intosicatioil to first degree murder  charge. S. v. dls ton,  93. 

The intentional killing of a human being with a cleatlly weapon implies 
malice and,  if nothing else appears. constitutes murder  in the second degree. 
F. v .  .GOI(.YC~. 249: S .  T. Hu~cl i ins .  326. 

Premeditation and  deliberation a r e  not presumed from a n  intentional killing 
with a deadly \veapon, but  must be estn1)lished beyond a reasonable doubt. 
Ibid. 

a 17. Relevancy and Competency of Evidence in General. 
Defeudnnt was  charged with murdering his wife. The Sta te  offered evi- 

tlence tending to  show tha t  defelidant. over a period of years, had beaten and 
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deliberation, must be supported by his own eridence or that of the State, hut 
he is not required to establish the defense beyond a rcmonable doubt, and an  
instruction susceptible of the construction that the burden was on him to 
prove the defense beyond a reasonable doubt is rerersible error. S. c. Als to t~ ,  
03. 

Where the court defines murder in the first degree and murder in the second 
degree and correctly places the burden of proof on the State, and clefil~es 
reasoilable doubt, failure to charge on the presumption of innocence will not 
be held for error. S. c. Rozcscr, 240. 

§ 2 7 ~ .  Instructions on Question of Murder in First Depee. 
The court's charge on defendant's contention that  he w:ls mentally incapable 

of premeditation and deliberation by reason of drunkenness, held without 
error, and the refusal of defendant's request for instructions on this aspect 
was proper. S. v. Hcrzckins. 326. 

§ 27f. Instructions on Question of Self-Defense. 
When presented by the eridence. it is error for the court to fail to charge 

the law of self-defense in case of nonfelonio~is assault, and clefentlnnt's escep- 
tion to a charge solely OII the law of self-defense in case of a frlonions 
assault must be sustained. R. c. Moore. 6:s. 

Charge held susceptible to constr~~ct ion that rensonnbleness of apprehension 
should be determined from facts as  of time of trial. Ibid. 

IIOSPITALS. 

§ 6. Duties and Liabilities of Charitable Hospitals to Patients. 
Allegations that  charitable hospital hat1 liability insurance covering claims 

of patients for negligent injuries I r c  ld properly stricken, since eridence thereof 
would be incompetent. Dukc  c. C'ltilcll-or's Con?., 570. 

HUSBASD ASD WIFE. 

14. Conveyance, Lien and Encumbrance of Lands Held by Entireties. 
Seither a judgment obtained by a third person against either spouse, nor a 

judgment obtained by one spouse against the other, is a lien on land held by 
them by entireties. Keel c. Bailell. 159. 

Title to lands held by entireties rests in surr i ror ,  and lien of judgment 
against survivor attaches immediately and has priority orer deed of trust 
executed by him subseQuent to the docketing of the judgment. Ibid. 

§ 37. Sature and Essentials of Right of Action. 
Consent of wife is no defense to  tion on for criminal conrersation, B r ~ n ~ r t  

c. Carrier, 101. 

§ 30. Evidence in Actions for Criminal Conversation. 
I n  this action for criminal conversatioil, the court excluded evidence of the 

general character and character for cha-tity of a woman with whom plaintiff 
was alleged to hare  hncl improper relntions. Held: The e s c l ~ ~ s i o n  of the evi- 
dence, even cor~ed ing  its materiality, cannot be held prejudicial in view of 
the admission of .other testimony to the same effect without objection. Bruant  
v. Carrier, 191. 

§ 40. Sufficiency of Evidence and Sonsuit. 
Evidence in this action for criminal conversation held sufficient to overrule 

defendant's motion to nonsuit. Carrier c. Rruatzt, 191. 
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3 41. Instructions in Action for  Criminal Conversation. 
In an action for cri~ninal coi~versation it  i< not error for lit. court to fnil 

to instruct the jury that it  wns necessary for 1)lirintiff to cl~on- that he and 
his wife were l i ~ i n g  together a t  the time, or, if scy~irr:~tcbtl, thn t the hep:lration 
was duca to no fault of pl:tiiitiff, in tht. al)utwce of a pr1ryc.r for hprcial instrnc- 
tions. Bryatrt .c. Ctrrrter, 191. 

The vonsent of the wife is no defense to : ~ n  :lction for crtrninitl conrerha- 
tion, a ~ ~ d  an ii~struc'tion that the jury slionld irn<\ver the i%ne in plaintiff'h 
favor if they slioultl firit1 from the greater weight of the eridwce that a t  the 
times alleged plaintiff illid his wife \\(,re lz~nfnlly inarrietl, :rt~tl t l ~ t  at such 
times defendant had s r s n i ~ l  iiitcrcourst~ nit11 her, ih not crror. Zbrrl. 

3 43. Damages in  Actions for  Criminal Convt.rsation. 
In an action for criniinal conversntioi~. ;III iilhtrnc.tion t1i:it the jury might 

award the present rnlue of prospecTire t1:lm:lges if they f o ~ u i ~ l  that plaintiff's 
injury and loss would continlie in the fntlire is not rrror w l ~ m  there i.; e \ i -  
deuce supporting the inhtrnction. Cur r~ t  r 1 . .  Rrt~ulr t, 1!)1. 

1 S a t u r e  and  Requisites of Indemnity Contracts in  G~:ncral. 
An agreement ~ s t w i t c ~ l  by a surety to the State. wliit*h is not esecnted 1)y 

the official therein covered, tigreeing to intlen~riify the Stxte for loss of money 
or property tlirongh failure of the official to filithfully (lisellilrg(' his (lnties. 
is an ir~cleninity agreement and not a bontl. Jlirlgc,tt 1.. Sc,l.srlr~. :',!)ti. 

!&I. Indemnity Contracts of Public Ofticers. 
Indemnity contract of Assihtant Fislterie\ Coinmi~sioi~er ht ltl not to eoxer 

liability for tort committed by him co1o1.c offrc.!! Mrdyc t t  r. Aclso~r, 3!)6. 

3 8. Joinder and Severance of Counts. 
A charge of rape t ~ n d  a charge of carnally knowiiig a feinalt~ person between 

the ages of 1% and 16 years, C. S., 1'209, may be properly joined in separate 
counts in one indictmetit, C. S., 4622, ant1 it  is not error foi  the trial court 
to refuse to make the State elect between the counts. S. I.. hrrtll, 639. 

3 11. Definiteness and  Sufficiency i n  General. 
The use of "and/or" in a warrant disnpproretl. 8. I-. III{/!O, 276. 

3 15. Amendment of Warrant  o r  Indictment. 
A warrant may not he amentltvl MI ah to charge a different offrnse, and 

when a defeiltlant is charged in a warrant with a felony, this Superior Court 
mi~y  not permit an  :tmend~nent to the warraiit so :I< to chilrgr :I nlisdrrne:~iior. 
and put defendnnt to trial thereoil over his o11jecTioii without ;I bill of intlict- 
ment, or naiver of bill for a niisdetneni~or. S. 1%.  C'lr  yg. 67;. 

3 ZZ. SufRciency of Indictment t o  Support ('onviction of Lesser Degree 
of Crime. 

The offenses of rape and c:~rnal knowledge of fenlnle 1)etv:eeii the ages of 
12 and 16 are snc-11 that the jury may find tlefeiidwnts guilty of the lesser 
crime. C. S., 4640. 8. c. Hall. 631). 

3 13. Joinder of Infants and Service of Process. 
The heirs are necessary parties to a proceeding to sell realty to make assets 

to pay debts, and heirs under 14 years of age must be served as  provided in 
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C. S., 483 ( 2 ) .  and mu-t defend by their general or testamentary guardimi, 
if any, and if none, then by a gnardian tit1 Iitcric. Grcthaii~ u. Floud. 77. 

§ 12. Qualification and Appointment of Guardian. 
A creditor of the estate for tlie payment of \rhose claim the administrator 

files petition to sell realty to make ;~ssets,  is not a prolwr person to be :rp- 
pointed guardimi ad l i tem for tlie minor heir\. G r a h u i ~  1;. Flo!ld, 77. 

5 14. Duties and Liabilities of Guardian Ad Litem. 
I t  is tlie duty of a guardian trd literit for minor heirs in a special proceed- 

ing to sell real estate to make assets, to file nilswer and to protect th? inter- 
ests of the heirs. Grahaix v. Floyd,  77. 

The guardian ad l t t t n ~  of minor heirs in a proceeding to sell lands to make 
assets to pay debts of decedent may not purchase a t  the sale, directly or 
indirectly, and if lie does so he becomes a constriwtive trustee for hi i  wt~rtl. 
Ibtd. 

Wheii tlie guardian ad l t tc i i~  for a minor heir in proceediiigs to sell lands 
to make assets, purchases the property a t  the sale, the sale is not roid, but 
roidable only, and the minor heir may have the sale set aside a s  against the 
guardian or hold the guardimi 1i:lble for the true value of the property ,I+ a 
constructive trustee, even in the a1)sence of fraud. Zbid. 

ISJUSCTIOSS.  

§ 2. inadequacy of Legal Remed) and Irreparable Injury. 
In j~~nc t io i i  will lie to restrain iscnance of new stock defeating right to 

accrued cumulative dividends on preferred stock. Patterson G.  Hosteru Mills, 
806. 

8 11. Continuance, Modification and Dissolution of Temporary Orders. 
Ordinarily, in a suit for a 11t~rmiiiient injunction, the temporary order will 

be continued to the hearing when the evidence raises serious question a s  to 
the existence of facts, which. if establisllrd. wonld entitled plaintiff to tlie 
relief sought. Bai l e !~  z'. B r ~ s o ~ ,  212. 

Upon the hearing of an order to show cause why a temporary restraining 
order should not be continued to the hearing, the court has no jurisdiction to 
determine the cause on i ts  merits, m ~ d  the court's findings and conclusions a re  
not l'cs a d j u d m t a  a s  to the merits, even tlioiigh a t  the final hearing the court 
hears the cause by consent. Pattcrsort c. Hosiery Mills, 806. 

ISSKEEPERS.  

§ 4. Duties and Liabilities to Employees. 
Complaint alleging unprovoked, lascivious assault by customer in restaurant 

on plaintiff waitress kcld not to state cause of action against defendmit pro- 
prietor. Samn%oi?s v. F a s ~ ~ l ,  ,776. 

I S S A S E  PERSOSS 

§ 9c. Claims Arising Out of Management of Estate by Guardian. 
Xeither a n  order authorizing a guardian to expend certain sums for a 

certain purpose for the estate of the incompetent, nor a n  order, entered after 
the death of the guardian, permitting the transfer of claim for the amount 
so used by the g11ardia11 to a trustee for the benefit of the heirs of the gnard- 
ian, gives the debt the quality of a judgment against the estate of the incom- 
petent. Draughon 2.. Warren ,  404. 
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I S S A S E  PERSOSS-Con t i n  zwd. 
§ 13. Liability for Torts. 

An insane person is liable cirilly for comperisi~tory damages for his torts. 
but not for pnnitire damages. U r ~ a ~ r t  1.. C t r r ~ . i w ,  191. 

13. Construction and Operation of Insurance Contracts in General. 
An insurance contmct mnst he coiistr~~etl ;IS the parties ha re  made it. 

Sander l i r~  u. 1119. Co., 362. 
A policy of insurance will be coilstrued with regilrd to t h ~  ni:~iil purposes 

of the contract to guarantee to the insurer the payment of r~reniinms and to 
secure i t  against fraud and imposition, and to gire insured tlir protec'tion and 
benefits for which he pays, and separate clause\ will be liarinonizetl with these 
purposes if possible by any rensoiial)le coiistruction, :uid l i t twl  conhtruction 
of procedural requirements will not he g i ~ e n  when such constr~ictioii would 
defeat a primary purpose of the contri~ct illid cvnlpliance therewith is mntk 
impossible through no fault of a pzrty to tlir contract by n circumutaiice later 
transpiring which could not hare  hew1 contemplated by t h ~  pilrties a t  the 
time the contract was executed. Tl'oodtll c. 1/18 Co., 4tICi. 

9 Slb.  Avoidance or Forfeiture of Policies Issued Cpon Medical Exami- 
nation for Misrepresentation or Fraud. 

Ikfeiidunt insurer introduced er idcwe that  a t  the time of the issuance of 
the policies in suit insured made written represtwtation to the r f f t ~ t  that she 
was not pregnimt and that her meiistruation was regular and normal, in 
reaffirming her represeiitatioiis to this effect n~ilde in her :~pplir;ltion, th :~ t  
iiisnred's last nienstrnation period \vils over two months prioi' to the issuaiice 
of the policies, and that  had ii!sured disclosed the f:icts the policies wonltl 
not hare  been issued by the insurer or by the re-iuwrer. The policies werr 
issued after medical examin:ltion. l i c ' l d :  The eritlrnce was sufficient to be 
submitted to the jury, and upon an  affirm;~tive fi~itlil~g that ii~hnred had n~i~cte 
such misrepresentation, insurer is ri~titletl to the c;iiicellntion of the policies. 
the representations being material a s  a matter of law. Wclla I . .  111s.  Co., 351. 

§ 34b. Sotice and Proof of Disability. 
Mental incapacity to give notice required excuses failure lo gire notice of 

disability. Woodel l  v. I ~ i s .  Co., 496. 

§ 35a. Notice and Proof of Death. 
The requirement of an  accident policy for "immediate notice" of death of 

tlie insured, as  well a s  the statutory requiremeut, C .  S., 647) ( 5 ) .  is not in- 
flexible, but imposes the duty to exercise reasonable diligtnce to give the 
required notice, which should be nwasnred by tlie bei~efici:~ry'h ability and 
opportunity to act in the premises. Cor11(1)t~ ?). 1118. C'O.,  526. 

Evidence Ireld for jury on question of whetlier, under the circumstances. 
beneficiary acted with reaso1ial)le diligence to gire notice. I11id. 

The provision of iionliability in an  ilibnrance policy 11po11 failure of tlie 
beneficiary to gire immediate notice of death a ~ ~ d  proof of loss within ninety 
days, is not one affecting the coverage of the policy, but is one of forfeiture 
which is not favored in the law. Ibrd. 

Denin1 of liability hy insurer on grounds other than the failure to give 
notice and proof of loss constitutes n waiver of notice and prc~of of loss. Ibid.  

FVhether receipt of notice and proof of death by insurer throl~gh its agent 
obviates the necessity of notice and proof of death by the beneficiary, qziaw. 
Ib id .  
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15 39. Provisions Liiniting Liability or Constituting Conditions l'recedent 
Thereto. 

Thcb he:~ltli pc11ic.y aurtl on providotl I~elir~fits in cast, insnrrd  shonld s ~ ~ f f e r  
tlisetlse conrmenc~i~rg tlnriug.tlrr life of tllr, po1ic.y and :~ftc.r i t  had 11r(~11 in 
force for  th i r ty  tlnys. Ilrsnrrd's r r idrnce  tlisc.losrt1 tha t  less t1r:ln th i r ty  d;lys 
a f t e r  tlrr issl~anccl of the  policy l irr  t lr~rtist  disc.ovtsretl 11s- nlenlrs of X-rays 
tha t  i~ l su r r t l  11:1tl fully tlevclol~td, imp:lctt3c1 wistlorn teeth. i111t1 tlltrt more than  
thirty clxys : ~ f l e r  tire issn;l~lcr of the  policy insnrc~cl snbnritted to ml operation 
for  their  renror;~l.  Hclti: C o ~ r c e t l i ~ ~ g  tlitlt i ~ n ~ : ~ c t e d  \\-istlom teeth constitute a 
"disease" witlrin tlrc rnenlring of the llolicy, the  evitlcncv disc~lowrs t ha t  the  
contlition existed long before the  issnance of the  policy :n~ t l  thnt insured 
knrxr of thtt eolltlition l rss  rl1:11i th i r ty  days a f t e r  the  issl~:l~rcr of the policy, 
ant1 therefore the  e o n d i t i o ~ ~  \ w s  not eo~rtr;~ctecl during the  life of the  policy 
: I M ~  a f t e r  it lrad been in f o r w  for  th i r ty  (1:tys. . l l ( G ~ ~ ! ~ o r  1.. A s s r l ~ ~ r ~ ~ c c ~  ('orp.. 
201. 

8 48. Rights of Persons Injured as Against Liability Insurer. 
A~ryone for  whose I~enefit a n  insur:nrcc policy is  issued, covrring the  1cg:ll 

l ial~il i ty of the  i n sn rcd  a s  distingnislred frorn ;I mpre indt.mm~ity contr ;~ct ,  may 
maintain ;an :retion directly ugainst the  insurer. J)ixt~.ibrcti~~g C'o. 1 . .  I I IS .  
,596. 

# 50. Actions on Liability Policies. 
\Then action nonsnited is  institntotl withill time limit of 1mlic.y. nvtion insti- 

tuted wit1ri11 one year thcrtwfter is  not tmrrrd.  I ) i s t r ih~ct i~lg  Co. T.  I ~ i s .  ('o., 
596. 

Judgment agnnst i~lsurecl in action to which h s n r r r  is  :I pilrty is  cone111si~e 
on insurr r .  Ibid.  
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# 2. Construction and Operation of Control Statutes. 
0rdt.r restraining election on liquor i l~~c~st ion is properlg c o n t i ~ ~ w t l  w11r11 

petition tloes not affirmatively show that higncrs we're quulifitstl i ~ n d  did vote. 
in last rlcction for Governor. Ilailc!/ I., I ~ ~ , I / . s ~ I I ,  212. 

The T~~r l ing ton  Act, sec. 1, c11. 1. Public I,n\vs of 1'3'23, is the law in Sort11 
C a r o l i ~ ~ a  escept to the extent that it is niotlifird or repcaletl by the Alcoholic 
I<evcrage Control Acts, chs. 4%3. 418, Public: Laws of 1935. ant1 c11. 49. E'nl~lic 
Laws 11f 1937. S. 1.. Dtrris. 787. 

"A. R. C." Act does not rtyeal provisions of 'I'nrlii~gton .\ct mnliing posses- 
sion illegal nnl tw liquor is in waled contninvr :l11(1 is 1~s. i  tl1:111 gallon or 
unlcw it is being trni~sported to "A. R. t'." storc. h", r.  T)riri,s, 787, 

s i a .  Possession in General. 
Certain of the provisions of the Alcol~olic He\-t.r;~ge ('ontrcl Acts, eslwciallg 

the provisions rc.l;~ti~ig to tr:rnsportation, nrtl to I)? give11 Stat?-wide effect, and 
the control acts motlify the Tnrlington Act iu this resl)wt only to the extent 
of l)c'r~nitting t r ; r ~ ~ s l ) o r t ; ~ t i o ~ ~  ill ir s t ~ n l t ~ l  co~~tai i ler  of ;I quanlity not in exct%s 
of one gallon of t;is-pait1 liquor for prrsoui~l I I ~ P  from o ~ r t  the Stale or Pro111 
a n  .ilcoholic Bevcsr;~ge Control Store, or t r ; ~ ~ ~ s ~ ~ o r t n t i o i ~  of w11jsl;ry to Alcoholic 
I<everagt\ Control Stores, anel hrncc. it is still ui~lawfill in this Stnte for any 
person to possess or trallsport i l~ tos ic ; r t i~~g  licliror for any 1)urpose othrr than 
those slwcifirtl in the i ~ c t  or ill ;I quantity in excess of one galloi~. nnless such 
liclnor is in actn:rl course of delivery to n Coniity Store. S. c. lhc i ,u ,  787. 

Alert, t m n s ~ ) o r t ; ~ t i o i ~  of 203 cxses of i i~tosicat i ig  liquol is prima fucic, 
~ u ~ l : ~ \ v f r ~ l  evtJii tho11g11 11ot for the plnyose of sale, and  an ins t ruc t io~~  that  
tlefentlal~t mnst h a w  b(vn tr:msporting same for the purpose of sale in ortler 
to he guilty, is fa\-or:111le to drfe11d:rnt. Ibitl. 

§ id .  Presumptions from Possession. 
I n  a prosecution for possession of intosicatii~g liquor in violation of the 

Alcol~olic Beverage Control Act, 1937 Supplement to Illicl~ie's Code, 3411 ( E l ) ,  
the fact of possession does not constitnte prinlcr, facie evidence that the pos- 
session XIS for the purpose of sale. since the statute nuder which the war- 
rant is clra\vn tloes not provide for such prima facie rulp. >:. I: .  Loclic~!~, 525. 

ti Oh. Burden of Proof. 
On a ch:rrge of illegal trai~sl)ortatioii of a large qnantity of intoxicating 

liquor, the State is not required to prore that  the transportatioi~ \ v : ~  not 
within the esceptions t~llo\retl by law. nor that the liquor \rat not I)ring trmls- 
ported in intrrst:rte commerce, the tascrptions heing matters of defense. 8. 2%. 

I h c i s ,  787. 

9 912. Competency and Relevancy of Evidence. 
Ch. 330, see. Public Laws of 1937, does not render il~co:npc.ten~ evidence 

obtained by unlawful search without warrant. N. c.  JIcGec, 184. 
Unsigned papers purporting to he bills of laden, without evidence of their 

genuint~ness, and which were i s s ~ ~ e d  to a transportation company with which 
neither d e f e ~ ~ d a n t  nor his codefendants were connected, are v.it110ut probative 
force that  the intosicntil~g l iq~mr  was being transported ill interstate corn- 
merce. S .  c .  Davis,  787. 

$j W. Sufficiency of Evidence, Sonsuit and Ihirected Verdict. 
Proof that ckfenrlant w l s  transporting 203 c:lst>s of intosic:lting liquor in 

this State is sufficient to take the case to the jury, the sptbcific. act of trans- 
p r t a t i o n  being unln\rful and no proof of :I p:~rticulnr intent being necessary. 
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I S T O X I C A T I N G  LIQCOR-Continued.  

since a person is presumed to intend the natural consequences of his act, but 
tliis prima facie case, without contradicting evidence, does not justify a 
directed verdict for the State. but is merely sufficient to take the case to the 
jury and s~ihject defendant to the risk of a11 adverve verdict ill tlie absence 
of evidence i11 rebuttal. 8. 1'. Davis ,  587. 

JIere transportation of 203 owes of i~itosicating liquor is prima fucic un- 
lawful even though not for the purpose of sale. and an  instruction that de- 
fendant must hare  beell trmlsporting same for the purpose of sale in order to 
be guilty, is fnvornble to defendant. Ib id .  

9 9g. Verdict and Judgment. 
A charge of uiila\vfnl ~)ossessiou of intosicnting liquors for the pnrpose of 

s:tle aiid :I charge of ulllnwfnl sale of iiitosic:~ting liquors, C. S., 3411 ( b ) ,  
are distinct charges of selxlrate offenses, and support separate sentences by 
the court on a general plea of guilty. P. c. dlosclrorci~~s.  321. 

Defeiidant was charged \vith unla\vful possession of iiitosicating liquor for 
the purpose of sale and with ulilawfnlly trtmsporting liquor for the purpose 
of sale. The jury's verdict was guilty of unlawful transportation of intosi- 
ctlting liquors and not guilty as  to possessioii. Ht'ld: Mere inconsistency will 
not invnlidnte the verdict, and further,  oil tliis record the incollsistellcy is 
esplnined by erideuce tellding to show that defc~ndant was driving the trnck 
trailsporting the liquor for his codefei~d:iiit. S. c. Dclz.ifc, 585. 

JUDGES. 

§ Zc. Terms and Commissions. 
Judge holding courts for spring circuit has jurisdiction of entire term 

beginning in June and rmining into July. Il'est c .  Tl'oolrrortl~ Co. ,  214. 

111. Judgments by Default 
1 1 .  T ime  of Defau l t  and  Rendit ion o f  

Judgment .  Heffner v .  Ins. Co., 3 5 9 .  
YI. Judgments on Trial of Issues or Hear- 

ing of dlotion~ 
l i b .  Conformity to Verdict a n d  P lead-  

ings.  Twi t ty  v. Cochran, 2 6 5 .  
VII. Docketing and Lien 

19b.  At tachment  of Lien of J u d g m e n t  by 
Confession. Keel  v. Ba i l ey ,  1 5 9 .  

IYd. Docketing a n d  Priorit ies .  Keel  v. 
Bai ley ,  1 5 9 .  

PO. Land Upon Which  Lien At taches .  
Jackson  v. Thompson,  539. 

YIII. Validity and Attack 
22b. Procedure:  Direct  a n d  Collateral A t -  

tack .  Groce v. Groce, 3 9 8 .  
2 2 c .  P lead ings  in Actions to Set Aside.  

Hinton v .  Whi tehurs t ,  9 9 ;  Stevens v .  
('qcil, 2 i 3 .  

2 ? e .  J lot ions to Se t  Aside for Surprise 

a n d  Excusable S e g l e c t .  Draughon v.  
Warren,  4 0 4 ;  Gorman v. Yorke. 5 2 4 .  

42h. IVant of  Jurisdict ion.  Graham v. 
Floyd,  ii; Groce v.  Groce, 3 9 8 ;  B o -  
hannon v.  Trotman,  i 0 6 .  

22i. At tack  for Error of Law'. Hinton v. 
\Vhitehurst, 9 9 .  

S. O~~eration of Jud~ments  as  Bar to Sub- 
secluent Action 

34. In General:  Scone of Former  Adiudi -  
catlon ('ran'ioid v. Crawford. ' 6 1 4 :  . . 
Patterson v .  Hosiery Jl i l is ,  8 0 6 .  

33a. Judgments  a s  of Nonsuit .  Cheek v. 
R. H., 1 5 2 :  Bri ley r. Roberson, 2 9 5 .  

34. Judgments  of Other States .  Taylor v. 
I n s .  ('0.. 7i0. 

XI. Assignment 
36 .  Right  to  Assign.  Litt le  v .  Steele ,  3 4 3 .  

XIII. I'nymmt Dischnrge and Cancellation 
4 4 .  Cancellat ion a n d  Discharge  by Agree-  

mcnt .  Keel v. Ba i l ey .  1 5 9 .  

§ 11. Time of Default and Rendition of Judgment. 
A motion to strike out is required to be made before :lnswer or demurrer, 

and therefore when such motioii is made within thirty days froin the filing 
and service of summons and complaiiit, and notice of tlie motion is mailed 
to and received by plaintiff's attorney within that time. plaintiff is not entitled 
to judgment by default prior to thr  final determination of the motion, since 
defendants have thirty days after fillal determination of the motion in which 
to answer or deninr. C. S., 500. 535. Bc f f ~ r c r  r'. 1118. Co. .  33!). 
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JUDGJIESTS-C'otr tit1 rccd. 
9 l 7 b .  Confornli ty to Verdict  a n d  Pleadings.  

,Jutlglncnt iu th is  case Irc'ld fo r  e r ro r  in e s c . ( w l i ~ ~ g  the  l ) o ~ u ~ t l s  ;111thoriet~t1 Ity 
the  verdict. 17rr.itt)/ 1.. Cochrnrr, 265. 

5 1Db. A t t a c l ~ m e n t  of Licn  of J u d g m e n t s  ba. Confession. 
A juclgn~ent by confession, lilic any  o t l ~ c r  jnrl$nwnt. I)eco~nes ;L licu on the  

judgment tlebtor's rei11 entnte a s  of the  (lute the  jutlgnirnt is  doc1;etril. C'. S., 
614. G2R-(i"5. Iiccl  v. Bai l c ,~ .  159. 

# 19d.  1)ocketing a n d  Pr ior i t ies .  
Titlt, to  lands held by entiretirs  r w t s  in su r r i ro r ,  ilntl lirn of judgment 

ngi~ilist survi ror  :rttaclles in~inetliatt'ly :uitl 11ns priority ovt,r tletvl esccutecl 
by him su1)sequcnt to the  tloclieting of the  jntlgmel~t.  l < f ~ ' l  1.. IIui7c~y. I:!). 

$ 20.  L a n d  Vpon Which  L i e n  At taches .  
Ihw of jntlp.~urnt does not a t t ;~c l i  to 1;ultls held by jntlgmtwt clchbtor a s  

11;llied trustee u l ~ d e r  r e s l ~ l t i i ~ g  trust .  J(lc1,'soir r .  7 1 ~ ~ 0 t ~ l ~ ~ . s 0 i ~ .  S!). 

# B2b. Proccvlure: 1)irrct a n d  Col la tera l  . I t tack.  
A judgment e ~ ~ t c r r t l  upon n fatnlly tlefective wrvicar of s lmmoiw by puhli- 

cntiou is  void fo r  \r:lnt of jnrisdictiol~.  n ~ i d  t lc f (wt l :~~~ts '  i n o ~ r i o ~ ~  in the  cnusr 
to set  stlnle nsitlr shonltl be ;~llonc.tl. G t , o c ~  r.  Gi~occp. 31)s. 

# 22c. Pleadings  in  Actions t o  Se t  Aside Judgmen t s .  
\Yliethcr a jndgmwt  i s  voitl l)rrsents n nlised question of law and fac t ,  

and  ;L par ty  st~t~liillg to set ;~siclc :I j l ~ t l g m t ~ ~ ~ t  on the  groiu~:l  t h a t  i t  is  ro id  
11111st allege fac ts  nl)ou w h i c l ~  tha t  coi~clusion is  based so t h ~ t  the  court  m a y  
de t c>rmi~~e  whether the fac ts  :~llt>getl c.onstitute ;I good cause of ;lction. Hiirtor~ 
,c. 11711 itclr Z O ' Y ~ ,  O!). 

Co~npla in t  11cltl insnfficitwt to  s ta te  cilllst? of' nctiou ag t~ ins t  corporute cle- 
fentlni~ts i n  this action tu set  nsicle .judgment. S t cco t s  c. C'c3ci1, 273. 

5 . Motions t o  Set  Aside  f o r  Su rp r i s e  a n d  Excusable Seglec t .  
h finding, uilescepted to, a u d  snpportecl by  evidence, t l ~ a t  movnnts h a d  

fnilecl to s11ow a meritorious defense. supports judgment dismissing :1 motiol~  
to set aside :UI order ou t l ~ c  ground of escus:tble 11eg1ec:t. U ~ ~ a ~ c g h o t i  c. 
l l~ l r r tY~t~,  404. 

Ordinarily, the  nct of neglect of a codefendant o r  t he  inxnrer of snch co- 
defrnd:~ii t  should not be imputed to the  t lc fendmt  moving to set nside the  
jntlgmc~l~t for  s lupr ise  ant1 escnsilble ur'glrc.t, n l d  slionld not be col~sitlered ill 
tlr>tt,rmining w l ~ c t l ~ e r  rnovant 11::tl est;ll)lisl~rtl c~scusnl)le neglect. (;orrt1(111 r.. 
1.01.1i(,, 524. 

$ 22h.  W a n t  of Jurisdiction.  
A prirlicl facic p r c w ~ n p t i o n  of jnrisdictioi~ :~ r i s r s  f rom the  fac t  t ha t  n court  

lmving jurisclictioii over the sn1)jwt mat ter  has  nctetl. Grrrl, trm c. Flol jd .  77. 
A judgment entered upon 11 fatally defectire service of summoils by publi- 

cxt io i~  is  voitl for  want  of jnristliction. a11d defendants '  motion in the  cnuse to  
set  a:lme aside shonlcl be ; r l l o ~ c d .  G t w t  v. Grvcc, 398. 

Court has  jurisdiction to  hear  cause prior to  espirntion of t ime to file 
:luswc3r wllell r ight to file ;:llsIrer is  wnircd.  ~ollnvrtrotr 2.. Tivtr~lnn,  706. 

22i. A t t ack  f o r  E r r o r  of Law.  
Sole remedy for  relief ~ g i ~ i l l s t  tbrroneolls jl~tlgment is  by i~ppeal .  Hit~tolr 

v. Il'lt itc'lt urst, DO. 

Q 32. Opera t ion  of J u d g n e n t s  i n  G r n e r a l  a s  Bar t o  Subsequen t  Action. 
Hc>lti: The rights of plaintiff a11d t1efeud:int nmollg themse1,ies were brought 

directly ill issue ill the  1):lrtitioll ~)rocrediugs.  : ~ n d  the  p c t i t i o ~ ~  ::nd judgment 
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therein estops plaintiff f rom assert ing the  alleged parol trust .  Crairfol-d r.  
Cra irfol-d, 614. 

Upon the  hearing of a n  order to  show cause why a tem11or:lry restraining 
order should not be continued to t he  hearing, t he  court  has  no j l ~ r i s t l i c t i o ~ ~  
to determine the  cause on i t s  merits, and  the  co~ i r t ' s  findings i11it1 C O I I C ~ I I S ~ ~ I I S  

a r e  not rcs  adjudiccltci :IS to tlie merits, even thong11 a t  the  fiual lirnrinp the  
conrt  hears t he  cause by consent. JJattcrso1~ c. Hosi f l -y  .lIills. S O 6  

§ 33a. Operation of Judgments as of Sonsuit as Bar to Subsequent Xc- 
tion. (Pend ing  ac t ion  a s  ba r ,  see Abatement  a n d  Revival.)  

Where judgment of nonsuit may be 1);tsed on either one of two groinltls. 
whether i t  i s  vcs adjrctlicata a s  to  one of them, q r t a ' ~ ~ ' .  C l i t ~ ~ l i  i.. 12. R.. 152. 

While C. S., 415, relating to  the  time of institution of :III action ill regilrtl 
to  the s ta tu te  of limitntions, llrovitles t l ~ t  nu action niay be institntetl within 
one year from judgment a s  of nons~i i t .  1)rovided the  original action \vns not 
brought ill fortlia pcrrcj~ois. a ro l lu~t ; l rg  nonsuit u-ill 11ot bar  ;i sn1)setluent 
action even tliough tlie original action ~ i o ~ ~ s n i t e t l  was  11ronght ill fol-11in 
paupcl-is. B r i l e y  2.. R o b o s o ~ ,  299.5. 

§ 34. Operation of Judgments of Other States as 1 3 ~  to Action in This 
State. 

Plaintiff lrcld barred by jntlgment of Sta te  of Cilliforniil in :~ct ion  ill whic.11 
he  appeared 1 ) ~  clahr reprewntntion under i ts  laws. ? ' c r ~ l o ~ ~  1.. I I I Y .  CO. ,  770. 

9 36. Right to Assign. 
Commissioner of Ilanlis may assign stock a s se s sn~ t~u t  jutlgnlel~t ill s i ~ l e  of 

assets to  pay creditors. Li t t l e  r .  S t f e l c ,  343. 

§ 44. Cancellation by Agreement. 
Judgment by confession \vns e~ l t e r ed  against  :I hnsl):~nd in favor of his 

wife. Thereafter the  partics t~sc lx~nget l  tleetls in order to tlivitle h e t ~ v e r ~ ~  
them lands lleltl by the  entireties, which tlectls contninetl no stipu1;ltion ill 
regard to  the  j u t lgme~~t .  H e l d :  The tlertls (lid not c:lncel the jndgnient. Ji('(,l  
2.. B ~ i l e y .  130. 

J17L)ICI.11, SALES. 
§ 3. Day of Sale. 

Judicial  sale not held on n llontlny o r  on oue of firvt three t1;lp.s of n term 
of conrt  i s  void. Rlntlor Coir~ttll 1 ' .  H I  r r c ~ ' .  544. 

§ 6. Validity and Attack. 
Guardian crd Titoti for  minor heir m;1y not piirc.l~:~se a t  s ; ~ k  of liintls to ~n :~ l i e  

assets, and if he does so minor heir map  h;~r t .  s t ~ l e  set :~sit le :IS to g n i r r t l i : ~ ~ ~  
o r  pnrchnser from him with notice, or hold g11;lrdinn li:~l)le 81s ccnstrncti\.t3 
trustee. G ~ ~ n l r e ~ ~ ? ~  c. Flolld, 77. 

Where record shows j~itlicial snlc was  llnd on (lay other t han  permitted 1)y 
law. pnrchasers hnvc noiice. ; I I I ~  sale is  voitl. I3ludcir c. RIYW?,  ,i44. 

8 7. Title and Rights of Purchaser. 
A purchaser nt  a j ~ ~ t l i c i a l  s:ile. or his gr:lnttxe. ol)t;rins good title in the 

absence of frnntl or the  linowlcdge of f raud,  if the  rrcortl shows j ~ ~ r i s t l i c t i o ~ i  
of the  court o r e r  the  parties and subject mat ter ,  tlntl the  jntlgnwrt on i t s  
face authorizes the  sale. fJr(11iam r.  Flo,11(1. T i .  

Record held to show juristliction of the  court and  order of snlr su f i c iw t  
to protect purchaser in :~hsence of f r aud  or knowletlge tliertwf. Ihitl. 
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8 5. Right to Jury Trial in General. 
111 absence of waiver or  agreement, court may not determile  issues of fac t  

raiced by pleadings without intervention of jury. ~Tfc(lztll(~rs r. J o w s ,  464. 
Case mnst be submitted to the  jury eren though plaintiff's evidence is wffi- 

cient to warrant  directed verdict. Canrpbc'll v. l'rrtst C'o., 680 
The right to t r ia l  by jury is a s~bs t i ln t i a l  right. I h i d .  

LANDLORZ) AND TESAST. 

a 2. Form, Requisites and Validity of Leases in General. 
Acknowledgment of lease in q~iestion lrcld in suhstnntinl tomplianct~ with 

stntatc and sufticient t o  support regiutrntion charging pnrcli;l!ier n i th knowl- 
edge. I'IY c r ~ n i ~  7'. .Ifori-isou. 240. 

5 3. Title of Landlord and Estoppel of Tenant. 
The rstopprl  of n tenant to deny his landlorcl's title :rplrlirs to the l t~nd-  

lord's title :IS of the time the tcnnncy is  cre;~ted, nntl does not prerent the  
tenant from showing that  af ter  tlie tenancy \vas created the  l:~ndlord's t i t le 
had Iwen snrrentlerc~tl, or hut1 espired or  heen estinguislird, nud in a n  action 
in slmlniary ejectment by u lessee against  his sn11-lt~sscc., the sub-lessre i s  
c~ntitlrtl to introt1nc.e er idrnre  tending to s h o ~  that  prior to t l ~ e  institution of 
the tiction the lessee 11:1d s l~rrendered his lense and that  the sub-lesser's wife 
1i;td leased the  premises directly from the owner for the following y w r .  
Ltrss i to  1'. Stcll. 391. 

5 *a. Actions to Recover Rt-nts. 
A rmt:il agent ni:Iy not maintain a suit ill e j t ~ t ~ n e n t  or for the collection 

of rents, the  o\vner l ~ r i n g  the real party in intcrr\ t .  ('. S., Mi, and this rnle 
is  not c11:111gctl by C'. S., 2367. Zi~u. Co. z.. Lock ( I .  1. 

5. Prrsumptions and Burden of Proof. 
Th(> pl'csnmption of guilt from reveat posse~sion of stolen property doch not 

trp1)ly to ca1it1rge of larceny when the rv idmcc tends to show merely that  
utolen 11ropt~rty n n s  found loaded on a trr1c.k belonging to deknt lant  shortly 
irftrr the crime. A'. 1.. Etcgl~slr, 5G4. 

# 7. Sufticienq of Evidence and Sonsuit. 
IC\idci~tt~ tending to  hhow thtlt defendant's trr~clt  \ \ a s  nsetl to hi1111 n w r j  

stolen pipe from tht5 hcrne of the larceny ant1 that  the pipc \vnb found on the 
truck s l ~ o r t l j  tlirreafter, th:rt defend;int wnitetl s t w r a l  days af ter  discovering 
the police had the trnck in their  1)osst~asion without claiming i t  and without 
rr1)orting itu l w r ,  and that  defendant could not I ) r  found ;it home for  several 
days af tvr  the trnck 1i:id heen beized. nit l iont e\ir lmve thnt  defcwdant \T;l5 in 
pos\rshiol~ of tli(8 t r ~ i ( ~ l <  a t  the time the pipe wn\ fonnd 1o;id'tl thereon. or on 
the  p r c ~ i o w  night when the crime w:~h comlnitt t~l ,  IS 11r'ld i~~snfficient to 11e 
snljmittetl to the j n r j  on the cllargr of larceny. S. c. E~~qlcs l r .  564. 

('ll.v~ililhtalitii~l r\idenc.e of appealing defendants' guilt of 1,lrceny and le-  
c2eivillg trrt i l lzer of :L certain hrnnd kc~ltl to r i ~ i w  only i~ \trong \uspicion of 
gnilt. ant1 \\:I\ insnfhc.ient to he submitted to tlie jury. S. I . .  E:lrp\ 577. 

5 2. \Vords Actionable Per Se. 
Worcls charging innocent woman with incontirlency a r e  action;il)le pc~ .  s c  

permitting recovery for  mental suffering. Brl/ont 1.. K c f d y ,  T7X. 
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L I B E L  AND SLASIIER-Co?ltil~~lcd. 

5 6. Notice a n d  Retrac t ion .  
Let ter  writ ten by plaintiff' a ~ i d  received by t le f r~rd:~nt ,  co11t:tining demu~lcl 

fo r  retraction of specified libel, i s  suffieie~it notice. Rotlt I.. X(,IC.Y Co.. 23. 

3 7. Privilege.  
.klmission of testirnouy of ;L police officer a s  to slanclrrol~s staten~c.~lts  niade 

to l ~ i n l  by tlefentlant 11('ld not er ror  ill the a l w n c e  of a plea of ~ ) r i ~ i l t ~ g e ,  e s w -  
ci;~lly in view of the  fac t  tha t  cleft~nd:ult denied making tlie s t a t e~nen t  nnd 
t l ~ e  orer~vhelming testimony of ot11c.r wi t l~esscs  a s  to s l ; l ~ ~ t l e r o \ ~ s  remarks of 
the  same nature  mntlr to  tl1c.m by tlefentlant. HI.!JIIII~ I.. Uccrl!/. 74s. 

# 9. Justif ication a n d  Mitigation.  
W11e11 the clefentlaut in all a c t i w  for  s l n ~ ~ t l e r  tlt3nies the  ;~ll t~gatioils  of plaill- 

tiff' a s  to the slander charges ill toto. t~ncl ttwtlers no issne ;IS to jllstifieatioll 
o r  mitig:~tion,  the  rxc.lusion of rritlc5l~ce of j~istific~aticni : u ~ d  mitigiltion i s  nut 
(,rror, i t  beiug required tha t  sucll rvideilcr Iw snppurtetl 1)s proper plea. 
S. C. Codr, X L  Br!/cc~~t I:. 1 1 ~ ( 1 ~ ,  748. 

# lZ. Relevancy a n d  Competency of Evidence.  
I t  is  not required tha t  testimoiiy IN' ill tlxact wortls of itll(,gi~tio~is, i t  I~ t~i l lg  

suffic.ie~it if they a r e  same in snbstance. Jlr!/tctct 1.. h'cotl!/, 74s. 
Testi~noriy o f  ment:rl snff'orillg. l~nmi l i~ l t i on  aiitl e n ~ l ~ a r r : ~ s s n i e n t  is  coml)etcnt 

in action for  wortls ac t io~ la l~ l e  p ( , ,  st' withont sl~ecific i~llt'gation thereof. Ibid.  

5 14. Instructions.  
I n  this ac t io~ i  for  d a n d e r  for  wortls nction:~ble pt,r sc,. tliv c.ourt's (.liil~.gc~ 

on tlie issue of comlwnsatory d:~niagcw, tlefiuing implied nullice. :lc2tnal i111(l 
eompc~nsitory t l :~n~;~ges ,  and properly p1:lcing the  1)11rtlo11 of 11roof oil rlie isslw 
011 plaintiff, hc'ld without r r ror .  131.!1~1tt L .  l ? ( ~ t l y ,  74% 

# 10. 1)an~ages .  
Eridence of re1)utt'd \re;rlth of d t b f t b ~ ~ d a ~ ~ t  is  c o r n l w t t ~ ~ ~ t  011 ishne of p n i ~ i t i r r  

dan~ages .  ;lnd instrllction of tli? cwnrt oil issne of t l ;~n~nges  11r~lrl \\-itliout t,rror. 
Ht.]/u~lt c. h'c,ccl~, 748. 

1 , I J I I T ~ I T I O S  OE' AC'TIOSS. 

3 1. S a t u r e ,  Validity a n d  ( 'onstruction of S t a tu t e s  of Limi ta t ion  in 
General .  

Statutory limitation on ac'tiolls fo r  tleficic~iicy jntlgn~ril ts  I~c,ltl not to impair 
obligation of contr:~ct.  J<uildit~!/ trt~tl Loo~t  .~ .YYIL.  I.. .Jot~c,.s. 30. 

Tlie :~ssert ion of the  riglit to ret:liil 1)rocrcds of :L policy of i11snr:lncr ;Is 
assignt,e of the po1ic.y. the  funtls tlirn t ~ r i n g  in the  Ii;llids of the  lwrson assert-  
i i g  such right. constitntes it tlc~felise to uli :~c.tioi~ to recover the flu~tls.  :tutl 
sucli defense is  not barred 1)s tlie three-ycor statute.  Sclltrrs r .  Htr~rli, 300. 

3 2 3 .  Actions Ba r red  i n  Tcn Years. 
Since a n  :rc.tion to twforce n resulting or co~ls t rucr i rc~ t rus t  is  I):lst~l 11l)oll a 

\\-roiigfnl or tortions ac t ,  tlits tcw-yc%rr st ; l tutr  of l i~ni t ; i t io l~s  irl~plirs. C'. S.. 
445. Tectc1tcz~ r.  O rfrl(,y. 288. 

2e. Actions Ba r red  in  Three  Years. 
An action against  the snrety on :l gnartliunship bond is 1)nrred af ter  three 

years from the  1)re;tc.h complained of. C. S.. 441 ( 6 ) .  C'oplc!~ c. Smr lc t f .  31. 
Since occurrences which constitllte :L brc.nc11 of n11 express t rus t  aruowlt in 

eff'ect, and  usually in fact ,  to :I brench of contract, n cause of a c t i o ~ ~  for  sac11 
1)re;leh is  bn r r td  a t  the  expiration of three years from such I ~ r r a r h .  ('. S.. 441. 
Tcuch(>!/ r.  GI!~~(,!I, 2%. 
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LIMITATIO1; O F  ACTIOSS--Colt tin utd. 
# 3. Accrual of Right of Action. 

The right of nrt ion against  tlir surety on :I g u n r d i t ~ n s l ~ i l ~  bond fo r  f a i l n r t  
of the  g ~ ~ a r t l i m i  to  pay a l l  sums due the  wart1 npon her  niajority. :lc4crl1rs six 
rnont l~s  : ~ f t e r  tht. da te  of the  ward's majority,  C. S.. 21PS. and is  l x ~ r r i d  three  
years thereafter.  Copl('!/ 1:. S('trr1cft. 31. 

S o  s ta tn te  of limitation rluw agninst  nn esprcXss t rns t  unti l  t l ~ c  trustee 
repudiates t he  t rns t  with t h e  knowledge of t he  cc'sttti, or l l r~ t i l  tlem:~nd and  
r c fns ;~ l  o r  ternlin:~tion of the t rns t  by death,  o r  t l~ t ,  t rus t  is  c.lost.tl, si11c.t. 1111til 
one of tlicwe con t inge~~c ie s  occurs 110 cause of n c t i o ~ ~  r('sts in the wstui .  
Y'c~rcii(~!/ r. G~o.l('j/. 2SS. 

AII ncation to  enforce a rwnl t ing  or constmc~tivc~ t rns t  i.4 l~nsed on the  
original n.rongfu1 or tortious ac t  of tlicb person 11oltli11g title. :~n t l  t l ~ v  c4:~nse 
of il('tion arise< and  tlw st:ttute kwgins to 1~111 ilnn~('(lii(tcly tliv \rrong'f~ll a c t  
is  c ~ o n ~ n ~ i t t c ~ l .  Ibid.  

# 4. I+-aud and Iporanrr  of Cause of Action. 
Pl:~intifi'. an  ol(1. fc~,ble,  i l l i te r :~ t t~  Stlgro, i ~ ~ s t i t ~ ~ t v ( l  this :lcl ion a t t a c l c i ~ ~ g  :I 

\r;rrr:1111y tl(wl t ~ s e c n t c ~ l  by liirn on tllc gron~l t l  t ha t  t l ~ c  &:rantees tlirrcili 
f r : ~ i l t l n l ( ~ ~ ~ t l y  1)rocnrcd tlir csrcntion of the  inatrnment. ant1 t11:lt : ~ t  the, t imc 
11l:rintiff tholigl~t rind i i ~ t ~ n d c t l  t o  e s r cn te  only a inortgnjic :?or the, wcnr i ty  
of his tlcl~t. Ilc,ltl: \T'lictllrr the  c a m e  of action w;rs Ilarrrd 11s t h t ~  s t : ~ t n t e  
of limitations sl~onltl  hnvc lwen s11111nittrd to  tho jury 1111on th(,  cridencr nntlrr  
t l ~ s  l ~ r o ~ i s i c ~ i i s  of the) s tn tn tc  t ha t  n cunse of w t i o n  for rcklie:': oil t h r  gromitl 
of f raud or niist:~lte sliall 11ot be deeniecl to  1l:rvc2 accrnctl ~ m t i l  the  tlisc~o\.c~ry 
by t l ~ c  ;~ggric'vtltl 11;lrty of tlie fac ts  cons t i tn t i l~g the  f r ;~n t l  o r  inistakc. C'. S., 
441 (!) I .  I<t.il(,!/ r ,  I< (~ l~ , t .~ so~ t ,  295. 

\Vl~etlier. :IS I~et\rcat't~ the origi11;ll part ies or their  11 r i~ i c~s .  ;I c:lnsc of nctio11 
for  rc 'forn~i~tion of 11 niortgilgc~ for  inistnlt(' in q~ec i fy ing  th(% ;niionl~t sec~u'cd 
:IS $15 iil~sttwtl of $l.>OO. ;is in tend(~1,  w a s  i n s t i t ~ l t t d  within tliretk y tu r s  f rom 
tliscovc,~,y of the  facts,  or the  t i n ~ r  they slionltl liilvc~ bet~n tlisc~c~vrrctl in the  
tbst,~.c.isc of tlnc di1igt.11c.t'. Irc,ltl f o r  jury in th is  ct~st.. J l ic l~ie ' s  S .  ('. ('ode, 
441 ( ! ) \ .  I,OIIY,I.!I 1. .  II7il,soti. 800. 

a 7. Disabilities. 
l'lw fact  t ha t  :I 1,erson ag:linst whom n c1:iiin i s  :issertctl i s  :rn incompetent 

dot's not 11rt>v(~11t t11c ru~ in iup  of the  s t :~ tn te  of 1imit;rtions \vli(w t 1 1 ~  inc01111)t~- 
tctnt Iras >I gni~rdi:ln :tgilinst \v11on1 tlie claim m ; ~ y  IN. 11rose~wtt~tl. 111~1t~~jlto1r 
I.. \ I ~ ~ ~ l ~ l ~ ~ ~ l t ,  40-4. 

# 10. Death and Xdn~inistration. 
A 11;trt.v :~sscbrting the right :is :txsignre of :in i ~ ~ s l ~ r ; ~ n c e  11oli1.y to retain the  

groccrtlr t11t)rt'of for  oblig:rtio~~s lir contc,nds n e r c  secnred I I ~  the  ;~ssig~nnclnt 
is  not 11:trretl 11y C'. S.. 100, from ;rsserting snc.11 right n f t r r  tli,: l:111se of more 
t11:ln six I I I O I I ~ ~ I S  a s  : ~ g : ~ i n s t  the  iidrninistrittor of the  tlec'nscvl i ~ ~ s n r e t l  in t l ~ r  
;~d~ i~ i l i i s t r :~ to r ' s  : ~ c t i o l ~  to recover the  fmlds. t h r  defense not cons t ih~ t ing  :I 
11roswntio11 of ;I c,l;iim tigninst tlir :tdininistrntor wliic.11 1i;1d bet)n dcnic~tl. 
R(,7lurs 1.. Batrk, 300. 
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5 11.. Time of Institution of Action. 
Snit  was  insti tuted by n renta l  agent i n  a jnstice's court to rtvover rent in 

a r r ea r s  wlien defen(1:nit tenant vacated tlie premises. I;l1o11 npl)et~l to tlie 
Superior Court, tlie owner was  joined a s  additional par ty  plnilitiff. (1. S.. 547. 
Hvld: Tlie owner was tlw renl pnrty in intt)rest, ('. S.. 446. :l11(1 ils to liim the  
amendment c o n s t i t ~ ~ t e d  n new ciluse of nctiou n g r i ~ l s t  t1cfentl;lnt. :111tl his 
action does not relate bncli to the  tlttte of t he  iiistitntioli of the  original tlctioii, 
; ~ n d  the  joinder being made more t1i:rn three yrnrs  nfter the  tlue t l ;~ t r  of the  
rent. tlefendants' plea of the  s t :~ tn te  of liniiti~tiolis is  gootl. illid their  motion 
to nolienit slionld haye been a l lowr~l .  111s. Co. c. I,ocl;c,~,. 1. 

8 l l b .  Institution of Action After Sonsuit. 
C'. S.. 415, providing tha t  whrn a11 netion insti t~itetl  \vithin tlir time 1-11.r- 

scribed is  nonsuitrd,  plaintiff may b r i ~ i g  ~ ino t l i t~ r  i~ctioli w i t l~ in  o~it ,  ytLilr a f t e r  
sncli ~ io i imi t ,  applies to l inii t i~tions generally, il~clutling 11 vo~ i t r ac t~ i a l  1imit;l- 
tion in :I policy of liability i ~ ~ s u r n n c e ,  ant1 not solely to  l imi ta t io~is  w l ~ i c l ~  
: ~ r ( ,  strictly s ta tu tes  of l i m i t n t i o ~ ~ .  Distt.ibitfi~~!l Co. 1.. I1t.s. ('0.. .i!)G. 

L)islniss;ll or riolisnit ;IS to one tlefenclant for  misjointleir of 1)art i t~s i ~ n d  
c;lnses is  a nonsuit within tlir provisioiis of C'. S.. 413. permitting plaintifi to 
insti tntc nnotlirr acation ~vitliiii one year of 11ons11it n'lir'n tlie ori#ili;rl acTio11 
is insti tuted wi t l~ i i i  tlie t ime yrescribed. Ibid. 

12b. Part Payment as .Iffecting Bnv of Parties Sec.ondarily Liable. 
The  l i :~ l~i l i ty  of the  surety on a g~i :~rdi ;~ns l i ip  b o ~ i d  is  secontlary, niid p i ~ y -  

melit of interest  or l~ri l icipal  by the  gn;lrdian does not affect the  runn i~ ig  of 
tlie s ta tu te  of limitatious in f i ~ v o r  of the  slirety. cop lo^ i'. S rc~~ . l r t t ,  31. 

5 18. Sufficitmq of Evidence and Sonsuit. 
Held: Taliing the  evidence in tlie l ight moqt f ;~vor:~l)le for  plaintiffs, i t  tends 

to estnl~lish a n  espress  trnbt,  and  thc  three-yrar s ta tu te  of liniitntionq i~ppl i rs ,  
C. S.. 441, and i t  appe :~ r i~ ig  tliat more t l i i~n  three yexrc r l : ~ p e t l  f rom tlie 
breach of the truht to tlir Bno~vletlgr of tlie ( Y  rtitt. the  uction wii. prolll't'ly 
dibmisbed upon tlefencln~it's l)lt3u of tlie st:1t1ite. rl'c~rc.ltc.r/ r .  Glctlc 11.  2hh. 

§ 1. Sature and Grounds of Remedy in General. 
J1n11dattrtt.s will lie ngainst a board of county commissionr~rs. :is well :IS ;I 

board of county edncation, but t he  wri t  will lie only to  coml~el tlie perform- 
:Ince of a n  estnblislied legal tlnty a t  tlir ins ta~ice  of those l iavi l~g i~ cltsar legal 
r ight to demand perfornlanc~e. .llcrcrs 1'. Hocctd of Educwtiott. 89. 

The issuance of n wr i t  of wcf~~d t r~~r r t s  is  no longer discretionary with the 
conrts. but ordinarily must issue the  wri t  whrii i t  i s  songilt to enforce a 
clr;lr legal r ight to  wliich i t  is  :~ppropri:~te.  ('c~sricrlt!~ Co. 2.. Co~ii~.s.  of 
S(cltrda, 236. 

8 2a. To Compel l'erfolmlance of Ministerial or Legal Duty. 
.ller~rdnn~ir.s will lit, to compel tlie performnl~ce of a lrgal  tlnty o ~ i l y  in 

;~ccordalicr with tlir procetlnrr therefor rst:rI~lislietl by law. .IIie~t.s 1 . .  Rout~L 
of Edccccrtiot~. 81). 

J l a t~du t t~ r t s  will not lie to compel perforn1;lnce of legal t111ty prior to time 
s ta tu tes  require such duty  to be perfornietl. Ibid. 

§ Be. To Compel Levy of Tax. 
Vtrt?duttrits hcld not to  lie to c~oniyel levy of t:rs for  necesutrry qcliool build- 

ings prior to t ime s ta tu te  reqnireh commihqioners to  ac t  in t he  matter.  ,lIctrt.s 
2.. Board of Educatioit, 80. 
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MANDAJIUS-Cont i n u c d .  

Ordinnri ly.  111ntrdtrmrc8 will lie to compel municipality to l f v y  taxes to 1x1~7 
r: t l i t l  j r l d g ~ n e n t .  Cus rcc l l tg  C'o. c. ( ' o ~ t r r s .  of S a l t t d t r ,  23.3. 

W l ~ r n  n ~ ~ u n i c i p ; r l i t y  hns yon er to levy tax in t s s c e s s  of g o r c ~ r ~ ~ m r n t n l  n e e d s ,  

m t r t ~ d a ~ t r r t s  will lie to compel l r r y  of t : i s  to pay j ~ l t l g ~ n e n t  ( I I I  t ; r x  n ~ ~ t i c i p i l t i o ~ ~  

~iotes. I b t  d. 

5 %I. 3lanclam1~s to Con~pt~l Certification of Candidate as Democratic 
Sominre. 

-1 c ; r ~ ~ t l i t l : r t r  is c~nti t l r i l  to restrain the State IJoard of E l t ~ c . t i o n s  f r o m  t l r -  

c l a r i ~ ~ g  his o l i p o ~ l t ~ ~ i t  tlicl ~~on l ince  in a p r i m i l r y  ~ m t i l  complete, lrgal a n t 1  f i~ r : r l  

rc'tnrns f r o n ~  :111 t l i e  c o l u l t i v s  of the district l ~ v e  b e e l l  rnatle, f i l e t l  i111t1 :I(.- 

c 2 c p t t ~ i l ,  or as ;I ~ n ; ~ t t c r  o f  l aw  o l i g l i t  to have 1)een a c c e p t e d ,  a n t 1  the conrt 
should t l ( ~ t e r m i ~ r e  as :I matter of l i r w  w i t l r o l ~ t  t l i e  i l l t e r r e l r t i o n  of tr j u r y  

nh r t l~e r  s l i c l r  r r t n r l l s  11arc been r t v ? i r e t l ,  m t l  w l ~ e t l ~ r r  n l ) o l i  s~lc l i  returns 
p l i l i l l t i f f  is cwtitled to i l  writ  of nfar tdul t l t1 .u to coml~el the State Roard to  
t lcc1;rrc  him t l i c  ~ ~ o l n i n ( ~ ~ ,  i r n d  enter judgment : r c c o r t l i n g l y .  l < t i t . q i t ~  2. .  1 3 0 t 1 t ~ t  

of E l ( ~ , t i o ~ r s ,  324. 
Peti t ions in  the Supreme Court of opposing c i m t l i t l i ~ t e > , ,  each s e r l i i ~ ~ g  

~ t ~ t c ~ ~ t l t r ~ t c t c r i  f o r  tlre r c s p t ~ c t i r c ~  petitiolrer to compel tllc State Rot~rd of Elections 
to t l t ~ ~ l a r c  lrim tli(% par ty  ~ l o r n i ~ l r e  are  t l i s m i s s c ~ t l ,  11ritl1c.r y t > t i t i o n c r  1iirri1:g 

s l r o \ v n  olr t l i r  ~ u ~ c ' o ~ ~ t r s t e t l  facts ;I clear legal right to tlre wrjt. I b i d .  

111. E r n ~ ~ l i ~ y e r ' s  L i a b i l i t y  f o r  S e g l i g e n t  I n -  B o d y  Po . ,  i ;  M u r r a y  v. K n i t t i n g  Co., 
.iurir.i to E m n l o v e e  4 2 7  ~ ~ . ~. -. . 

l i .  S a t u r e  a n d  E s t e n t  of 1,iability in  43. l ' e r snns  E n t i t l e d  t o  l ' a y m e n t  of 
G r n e r n i .  1 i ; t t r s  v  H a r r i s o n ,  151. A \ \ a r d  H a n l h y  v. (Cobb L H a m e w o o ~ l .  

1V. Lieh i l i ty  f o r  I n j u r y  to T h i r d  P e r m n u  Inc . ,  513. 
211,. l ' ou r se  uf E m u l o y m e n t :  Scope  of  41. K l g h t s  of  E m p l o y e r ,  I n s u r e r  an11 I n -  

A u t h o r i t y .  L o n g  v. E a g l e  S t o r e  Co., . iured E m p l o y e e  a g t i n s t  T o r t - F e a s u r .  
1 4 6  Hobinson v. J l c A l h a n e y ,  1 8 0 .  Ror t ' r s  v. ( ' ons t ruc l ion  Co., 2 6 9 .  

\11. \Vorkmen ' s  C o m ~ ) e n s a t i o n  Act 4 i c .  ( ' ance l l a t ion  of  ( ' o n p e n s a t i o n  l n s u r -  
3 5 .  i n ~ l ~ i s t l i e s  a n d  ( ' once rns  S u b i e c t  t o  a n c e  P o l ~ c i e s .  P e t l i t  v .  T r a i l e r  Co., 

t h e  ,\rt. T s c h r i l l e r  v  \Vexvine Co.. 2 2 5  - .  
44!i; Rapt '  v. H u n t e r s v ~ l i e .  605. 

40a Tn , ]u r~?s  ( ' ompens :~h le  in  Gentxral .  
Tsche i i l e r  v  I V e i ~ v i n g  Co . 449; ]'I>- 
i ~ r  \-. P o u n t r y  ( ' Iub,  433. 

JOc. Hrrnla .  l l o o r e  v.  Sa les  Co., 41.4. 
40~1. \!'h?thi~r I n j u r y  R e s u l t s  f r o m  "Acci- 

<lent ."  J lo ( i r e  v. Sa les  ('o., 424; 
T w h e l l l e r  v. IVeav ing  Po.. 449. 

4 0 ~ .  \!'tiether Acc iden t  "Arises  O u t  of  
th t  E m y l o y m i n t . "  I ' l y l r r  v. C o u n t r y  
f ' luh.  453; h la l e?  v. F u r n i t u r e  Co. ,  
7 Y' I  . . 

4Of. \Vliether  A c c i d e n t  "Arises  in  t h e  
c'oorse of t h e  E ~ n p l o y n ~ e n t . "  Tsche i l -  
l e r  v. \Vzaving ('0.. 449, D a v i s  v. 
J l e r k l e n h u r g  t 'ounty.  41i!I. 

413. A n ~ o u n t  o f  l i ecover ) .  E a r l y  \ .  B a s -  
n t g h t  & i'o.. 1 0 3 :  Schru rn  v. U p h o l s -  
t c r inE  ( ( ' 0 .  ;33.: 

4 2 .  I ' h a n g e  of  ( ' ond i t ion  a n d  R e v i f ~ w  of 
.i\\.:,r<l by t h r  Comrnlssion.  K n i g h t  v. 

. . 
4Y. J u r i s d i c t i o n  of I n d u s t r i a l  ( ' ommtss lon  

ant1 Super io r  ( 'ourts .  Tsc.hri l ler  v .  
\ r r a v ~ r i i .  ( ' o . ,  449 

52a.  R u l e s  a n d  I ' roc rdu-e  in H e a r t n g s  be-  
f o r e  In t lus t r i a l  ( ' r m m ~ s s i o n .  Rlaley 
v. Furniture Co.. 389. 

5211. H e a r i n g s  a n d  G\ - idence  he fo re  I n -  
d u s t r i a l  Commiss ion .  P l y l e r  v. Coun-  
t r y  C lub ,  433; X1:iieq- v. F u r n i t u r e  
('0 , ,X!! 

55d. M a t t e r s  Kev ien ' a l~ l~ . .  K n i y h t  v.  B o d y  
Vo., 7 :  E a r l y  v. B a n n i g h t  & ( '0.. 
103 .  H a m b y  v. l'nhlr M Homevoor l .  
Inc . ,  813: L e e  v. 'Colrr & Son,  823:  
Va len t ine  v. Groce ry  ('o., 5 2 3 ;  Moore 
v. Sa les  Po. ,  421; I 'lyler v. l ' oun t ry  
('lull. 453; 1)avts  v. l l eck lenbur i :  
( ' oun tv .  .&ti!) 

25g. D r t e r l n i n a t i o n  a n d  D i s p o s ~ t i o n  of 
P a u s e .  Go\venu v. A l a m a n c e  Coun ty ,  
1 8 ;  Rlaley v. F u r n i t u r e  ('o., 689. 

3 1 1 .  Sature and Extcnt of Rlastcr's Liability for Segligent Injury to 
Servant in General. 

l ' l a i n t i f f  e rnploy~e \\-:is e r n p l o y r t l  to sell used parts from old i ~ u t o m o b i l e s .  

The t ~ r i t l n r c ~ c ~  t l i s c l o s e t l  t l i a t  l ) l ; r i ~ r t i f f  :111(1 two cwtorners atten~ptrd to t u rn  a 
c:rr o r t > r  to  get some 11nrts. i l l s t e a d  o f  j n c l r i l r g  t h t '  car lip; t h ; ~  the customers 
trlrncd the c : l r  I o O W  1r11cw the door on t l i e  other side flew o ~ e n  and hecalm 
:III o b s t r l ~ ( + i o ~ ~  ; ~ g ; ~ i i i s t  t11r11i11g the cnr ovcr  : t1i:rt p l a i n t i f f  c o ~ i l i l  not ho l (1  the 
side o f  t l w  ( x r  111) : I ~ O I I V .  did 11ot  l ~ v e  room to  g14 out of t l ~  \ r t r y ,  : I I I ~  K:IS 
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injured when strucli by the  car.  There was  no evidence t h t  plaintiff was  
ordered to do the  work in th is  way by n superior. Hrld:  Tlne evitlencr fails  
to  show tha t  the  alleged in jnry  was  proximately ca11sed by :111y ~ ~ r g l i g e n t  i ~ c t  
o r  omission of dnty  attr ibutable to defendant employer. Ii(rto,s' I.. H(rrri.sot~, 
151. 

§ 2lb. Course of Employment; Scope of Authority. 
Wllen there is  douljt a s  to the scope of the employer's nnthority,  it must 1)r 

resolred in favor of t h r  i n j ~ ~ r e d  third person :tntl the q11estio11 s~nl)ntittetl to 
the  jury, since the  employer places the  en~ployee in position to (10 tlir ~ v r o ~ ~ g f ~ i l  
act. Long v. Engle S t o w  Co.. 146. 

I n  absence of ratification, master may br hrltl linhlr for  s r rv ;~n t ' s  tort  only 
if committed in course of employment. Robit~ao~r 2.. .lf(~.lllrrrt~c~!/. 180. 

Under the  evidetlce, n l~et lner  employrc~ was e~,g:~gecl in en~l)loyn~c%t a t  the  
time and  committed the  tor t  in furtherance thereof, hold for  jury. Zhid. 

38. Industries and Concerns Subject to the Act. 
Where i t  is  alleged in the  complaint t h a t  the  corporate defendant employed 

several hmndrt,d employcw, inclntling pli~intiff, i t  will he prrsunnrtl t ha t  the 
parties have acceptrd the provisions of the  \Vorlrmen's (lomljensntion Act and  
a r e  1)ound thereby. Sec. 4, ch. 120, Public Laws of 1920: 3Iicl1ie's Cotlc. 
8081 ( l i ) .  Tschr,illrr c. Ti'ctrvi~rg Co., 440. 

The  provisions of the Compensation . k t  re la t i~ ig  to employers :nud em- 
ployees covered by the nct must he give11 :I liberal i i i tc~rl)rt~tatio~i.  Rnpc, 1' .  

HMH t ~ r s   ill^. 506. 
Each municipal corporation is  subject to  Compensatiou Act. eve11 t l lougl~ i t  

employs less t han  five employees. Ibid.  

§ 40a. Injuries Comprnsable in General. 
The  purpose of the  Workmen's Compensation Act is  11ot to t~bsolve the 

employer f rom liability for  nrgligencdc~. but to render him liable for  comprnsa- 
tion for  injuries by accident compe~lsal)le theremnder reg;lrtlless of whether 
the  accident is  caused by negligence or not. Tsrlrri l lrr  I.. T17ccr?'it~g Co. .  440. 

I n  order to  support a n  award  of compensation it must ;~ppenr  by comprtent 
evidence not only tha t  the  in jury  was  received in the  C O I I ~ S P  of the employ- 
ment but also t h a t  i t  arose out of the employmeut. I'I!il(lr 1.. ('o~rtftr!l ('lltb, 
453. 

9 40.. Hernia. 
Evidence lrfld sufficient to support iintliug tllnt l ~ e r u i ; ~  occlirrrtl sl~dtlenly 

a f t e r  the  accident. Moore I.. Snles C'o.. $24. 

§ 40d. Whether Injuly Results from "Accident." 
Evidence hcld sufficient to  support findings t h a t  11r~r11i:r rrsnlted from 

"accident." Moore c. S a k s  Co., 424. 
An in jnry  by nccideut resulting from the  ~legligence of n fellow emgloyee, 

occurring while the  injured employee is  e11gag~t1 in his master's business and 
\vitlnin the scope of his employment, is. a s  to the  injured employee. a n  acacident 
nrising out of and  in  the  course of his employment. T? rc l~c i l l~~r  1 . .  1l7cwui~rg 
Co.. 449. 

§ 40e. Whether Accident "Arises Out of Employment." 
Evidence t h a t  caddy died a s  result of blood-poisoniug from in jury  to foot 

lrc~ld insufficient to show that  in jury  arose out of eniployment. Plylcr c. 
C'outi tru Club, 453. 

The evidence disclosed tha t  the  enq~loyee was  employed to run a tr im saw 
and  handled rough plank which he fed to  the saw. t ha t  he mas seen in front 
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# 49. Jurisdiction of Indus t r i a l  Coninlission a n d  Super ior  Courts.  
The rights ant1 remetlies granted to  a n  employee who has  ;lccepte(l ant1 is  

bound by the  provisions of the  Workmen's Compei~sation Act a r e  exclusive 
of all  other r ights and  remedies of such employee :IS ng:~inst  his employer, : ~ t  
common law or otherwise. Ch. 4-49, 1'lil)lic L ;~ \vs  of 1'133: 1Iicliie's Code. 
8081 ( r  ) . l'sc.hcill~? 1;. lrctr citry ('0.. 449. 

Complaint hcld to  allege cause within jurisdiction of Indust r ia l  Commis- 
sion, and  demurrer  W R Y  properly sustained. Ihid. 

Employee mas. sue nt'glignit fellow emp1oyt.e a t  cummon 1;1\v. Ibitl. 

# 62a. Rules  a n d  P rocedure  in  Hea r ings  Before  Comnlission. 
Procedure before the  Indnst r ia l  Commission iiertl not 1lecess:lrily c ~ m f o r m  

strict ly to  judicial procetlnre ill courts of 1i1w iinlt~ss t h r  s ta tn te  so requies 
o r  the  court  of last  r t w r t  s11:rll consider s i ~ c h  procedure iiitlisl~ens:~l)le to the  
preservation of the essentials of justice and  tlie princi1)les of c h ~ e  proctw of 
law, and  procedure adopted by the  Commission with respect to tlie receptio~i 
and consideration of eridence will be given liberal tre;ltmt>nt by the  courts. 
since section 3-4 of the  ac t  tSmpo\vers the  Commissio~i to ni:~lte rules for  w r r y -  
ing out  the  prorisions of the  ac t ,  nil11 reclnires 1)roeesses :1nd l ~ r o c e d ~ i r e  to be 
summary :nit1 simple. .11(11(,1/ c. F r i ~ w i l w c  Co.. XI). 

§ 52b. Hear ings  a n d  Evidence  Before  Indus t r i a l  Comnlission. 
1Ie:lrsay evidence is  i ~ o t  competent to est:ll~lisli a m:iterial fac t  in a hearing 

before the  Intlnstrinl Cominissioi~, mid testimony of tlec,l:~r;~tions of n caddy 
[ ~ r i o r  to his tlenth to the effect t ha t  he  n-:is enddying a t  the  t ime of the  in jury  
resnlting in death,  is  incompetent a s  hearsay,  there bcing no pret1ic:ite laitl 
for  the  ;ldmission of the evidence a s  being of ;I dyiilg tlt~cl:~r:rtion. l ' / /~ l ( , r  r .  
Coro~ t ty  Clrrb, 4.53. 

I11 this case tht,rc wus sufficient c2ornl)etrl~t circmmstanti;~l eritlt'nce to sup- 
port the  f i i~ t l i~ ig  of the  Il~tl i istr ial  Conimission tha t  the  in jury  in sn i t  ;lrose out 
of niid ill the  course of the  tlec.e;isrtl c~mployee's t ~ m ~ ~ l o y i n e ~ ~ t .  IIe;lrs:~y evi- 
drnce of cleclnr;~tions of the  enil)loyee tellding to show tha t  the  in jury  \vns 
reccivetl while hc, was  eng;lgecl ill the  perfornx~nce of his duties v x s  :~tlmitted 
without timely olljertion. HeTtl: Tlw 11e:rrs:ly rvitlnlce may be neceptrtl a s  
some cwrrol)or:ition o r  e sp l ;~n ;~ t ion  of the  circmnstnntial c)videnw. XO/( ' , I /  I . .  

F ~ c n ~ i t u r c  Co., 589. 
I t  is  the  dnty  of the  lienring Commissio~ier, in the  first instance, to  hear  

evidei~ce and  find f ;~c t s ,  and  m:tke or decline a n  :~w:~r t l ,  and  11po11 (lem:~il(l 
for a hearing before the Full  Commission. to make a report of the  procecxlings 
to i t ,  and  tlie hearing before the  Full  ('ommission i s  ]lot entirely dr' iroro, 
and  i t  i s  competent for tlie Ful l  Commission to  reconsicler rritlence tnktw 
before tlie hearing Commissioner without hearing the  \ ~ i t n r s s c ~ s  :~gaiii cictc 
WC(>. Ibid.  

0l)jection to the  admission of incon1l)etcnt eviclence sho111tl be mailc hefore 
the hearing Commissioner, and  objection taken for the  first t ime a t  the  heur- 
ing before the  Fn11 Commission uii ill~pt'al is  too late. SCY. 50. cli. 120. Pilblic 
Laws of 1929. Ibid.  

# 353. Matters  Reviewable.  
When there is  ample evidence to support a finding of a c11:111ge in clnimmit's 

contlitiol~ as contemplated 1)y S. C .  Code, 8081 ( h b h ) .  :lilt1 evitlenre which 
would support n contrary finding, the  finding of t he  Indust r ia l  Commission 
f rom the  conflicting evidence is  conclusive. I i ~ ~ i y l l t  c. Bodu Co., 7 .  

The  findings of fac t  hy the  Illdustrial Commission. when supported by any 
competent eritlence, a r e  b indi l~g on both the Superior and  Su l~ reme  Courts. 
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Ear lu  v. Basnight LC. Co., 103; Han.th?l a. Cobb LC. Hometcood, Zwc., 813; Lec v. 
T o l c ~ ,  XZ3; Valwt iuc  1.. G r o c o ~  Co.. 828. 

The Indust r ia l  Commission is charged with t he  duty a n d  h a s  sole jnrisdic- 
tion to  find the  fac ts  upon the  evidence, and  i t s  findings a r e  conclusive on 
the  courts when supported by m y  competent evidence. Moore v. h'alcs Co.,  
421. 

When a conclusion of t he  Indust r ia l  Commission involvers mixed questions 
of law and  fac t  i t  mill he presumed t h a t  the  question of fac t  was  found in 
accord with t he  c20nclusion, and  where there  is  evidence to  .upport such find- 
ing, the  statement will be reviewed only in i t s  legal aspect. Zhid. 

A finding of the  Indust r ia l  Commission is  conclr~sire onl,,. when supported 
11y competent evidence. and a finding based on evidence pa r t  of which i s  in- 
wmpetent ,  and  tlie remainder of which raises a mere conjwture  o r  specnla- 
tion a s  to t he  necessary facts,  is  inrnfficient to support  ;in award.  Plylcjr a. 
Corrtttrl/ Clrrh. 453. 

The finding of t he  Indnstrinl  Con~nlission tha t  the  i~ccident in question did 
not ar i se  out of and  in the  course of the  employee's employment i s  conclusive 
011 the  courts unless no view of the  fac ts  found by the  Comn~ission i s  such 
conclnsion wnrrnnted. Docis I . .  J f ( ~ A l c ~ r b r r r ~  ('ozrtrt!~. 469. 

s 55g. Determination and Disposition of Cause. 
The  Indust r ia l  Con~mission found t h a t  deceased snffer,xl a n  in jury  by 

accident arising out of and  in tlie course of his emplo~-ment a s  deputy sheriff', 
or  jailer, o r  a s  deputy sheriff-jailer. Upon a p p ~ a l  to the  Supreme Court, t he  
canbe i s  remmlded for  a definite finding by the  Conlniission suff i~ient  to w p -  
port  a n  award.  Go~cews u. Slantrrrrcc Count!!, 18. 

The  findings and  award  of the  Indust r ia l  Commission will not be disturbed 
on appeal beciinse of the atlmission of hearsay tbvidence if there i s  sufficient 
competent evidence to sustain the  findings. Malet/ c. E'ut'tritcit~e Go., 380. 

fj 1. Nature and Essentials of Right of Action. 
An action to recover money paid under mistake of fact  will lie only \vhe11 

money is paid under mistake of f a r t  in t he  legal sense. which does not embrace 
complete ignorance of the  fac ts  o r  neglect to  ;iscwtnin the  facts a f t e r  being 
put upon inquiry, but implies misinformatioll or u~iconsci )us forgetfulness 
o r  ir wrong conclusion, and i t  must be made to  appear  fur ther  t h a t  t he  par ty  
receiving payment was  thereby unjustly enriclled and  in equity and  gootl con- 
science sl io~ild repay tlie sum, and  where money i s  paid volnntarily with 
k n o w l d g e  of t he  facts,  the  par ty  making the  ~ ~ a y m e n t  may not change his 
mind i ~ n d  recover i t  back. Morgntr c. Spt-rtill, 255. 

§ 3. Pleadings and Evidence. 
Evidence lield insufficient to overrule noiisi~it  in this action to recorer 

money paid under mistake of fact .  .Uorgarr r. S'pr~till, 255. 

fj 3a. Rights and Remedies of Third Person. 
Plaintiff. car r ier  by truck, insti tuted this action under C. S.. 2574, against  

certain railroad companics to  recover damages to his business alleged to  have 
resnlted f rom the  unlawful conspiracy of defendants, C. S., 2663 ( 3 ) .  Held: 
The allegations i n  defendants' answers  to  t he  effect t h a t  the  reduction of 
transportation ra tes  complained of resulted in benefit to the  lmblic in reduced 
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retail  priceh on the  products, and  t h a t  plaintiff was  operating his t rucks  on 
the h ighw>~ys  of the  Sta te  without obt:rining appropriate licenses therefor. 
were properly stricken out  on motion of plaintiff aptly mad?. C. S., 337, the  
mat ter  al1egt.d not constituting n t l e fmw to plaintiff's cause of xction. Put-  
tc ,,aoir L'. R. R.,  38. 

JIORTGAGES. 

I. Sature of Conveyances for Security of 30d. Enjo in ing  Foreclosure for  Usury.  
Debt in (;enera1 H a ~ r s t o n  v. Kesn'ick Corp,  G i S ;  P i n -  
23. Equi tab le  Mortgages.  Bri ley v. Rob-  niu v. Casua l ty  C'o., i60. 

berson. 2 9 5 :  O'Br ian t  v. Lee ,  iZ3. 3Oe. P a r t i e s  V'ho .\la\- En io in  Foreclo- 
21,. c o n t r a c t s  io   end upon RIortgage - sure.  P inn ix  v. c i s u a l t y  c o . .  760. 

Securi ty.  Holder  r. J Ior tgage  Co., 31a. I , ! m t t a t ~ o n s  of Actions t o  F o r e c l ~ ~ s e .  
1 ? Y .  Spain  v. I i in r s .  4 3 2 .  

111. Construction and Operation 32a. Exercise of P o \ r e r  of Sa le  in Gen-  
12. Regis t ra t ion ,  Lien a n d  Priori t ies .  Kee l  e ra l .  Spa in  v. Hincs ,  4 3 2 .  

v. Bailey.  1 5 5 ;  Lowery  v. Wilson,  800. 32e. L imi ta t ion  on Exercise o f  P o n e r  of 
1 5 .  Improvements .  J e n k i n s  v. St r ick land ,  Sale.  Spa in  v .  Hines,  432. 

441. 33a. R i g h t  o f  3 lo r tgagee  o r  Trus tee  t o  
IV.  Eutates, Rights and Duties of Parties Bid in P r o p e r t y .  TVarren v. L a n d  

1;. R i g h t s  a n d  Liabilities of Mor tgagees  B a n k .  Z O O .  
a n d  Cestuis .  Kis t l e r  v. Development  3ti. Deficiency a n d  I' e  r  s o  n  a  i 1 , iahil~tv.  
(-0.. 630. Bui ld ing  Rr Loan  Assn,  v. Jones ,  30: 

\ I .  Transfer uf Equity of Redemption T r u s t  C o .  \-. Dunlop,  l a t i .  
21.  Transfe r  to l l o r t g a g e e  o r  Cestui .  3 7 .  Disposition of Proceeds  a n d  Surp lus .  

Alnrph? \-. Taylor,  39::. H o l d t r  v. J l o r t g a g e  ('0.. 128. 
\ 11. IHkchnrge and Cnncellation ?9e. Actions f o r  D a m a g e s  f o r  TYrongful 

27. P a y m e n t  a n d  Satisfact ion.  D u k e  \.. Foreclosure.  XVarren v,  1,anlP R a n k .  
Scarboro,  401:  Lowery  v. TYilson, 800. 206. 

VIII.  Foreclosure 4 0 .  A g r e e m r n t s  to k'urt,hase a t  Sa le  for  
30a. R i g h t  to Foreclose a n d  Defenses in Benefit of J lo r tgagor .  Henley  v. Hol t ,  

General .  Holder  v.  Mortgage  Co.. :384. 
128. 4 ? .  Ti t le  of P u r c h a s e r .  Spa in  v. Hines.  

301). Defau l t  in P a y m e n t  of Pr inc ipa l  or  U'2. 
In te res t .  Worley v. ll 'orley, 311. 

5 2a. Equitable Mortgages. 
While a pnrol t rus t  cnmlot he engrafted on n n a r r n n t y  tleetl in favor of the  

grantor  therein in the  abscnce of f raud,  mistirke, or nndne influence, in this 
case insti tuted by a n  old, fet+le ant1 illiterntc Seg ro  of good character to 11:rve 
his \ \ x r rnn ty  cleetl set aside or tl(~c~lnred to 1)t' ill1 rqni t :~ l ) l t~  inortgilge. the  e r i -  
dence of frantl is 11(~ld sufficient to be snbmitted to the  jury. Rrilr!l 1.. 
Ro bo . so ) t ,  29.5. 

Eqnity will tlrc1:lre : ~ l ) s o l ~ ~ t e  deed ant1 contempurnneor~s contract  to recollvey 
n mortgage when transaction is  to s w n r e  debt. O'Br'inrrt 1'.  T , w .  723. 

111 nn action to h a r e  a n  x1)solnte deed and  a contemporm~c.ow contract by 
the  grantee  to reconvey declared in eq r~ i ty  ;I mortgage when i t  does not :ip- 
penr from the face of the i ~ ~ s t r l ~ m e l ~ t s  t l ~ t  the  reliltion of debtor nnd creditor 
esisted between the  pnrties, pnrol irnd rs t r ins ic  evidence t7el1or's the  instru- 
ment t e n d h g  to  show the  consideration for  the  deed. prior negotiations be- 
tween the  1)nrties. continued possession by the  g r a n t ~ r ,  and the conduct of 
the  parties before, a t ,  and a f t e r  the  esecution of the  instruments,  is  compe- 
tent, not for  the  purpose of contradicting the writings, but to show the entire 
wn t r ac t ,  such circumstances being comgetent in determining whether ill fact  
the tra11s:lction was  intended by the  parties to secure a debt. I b i d .  

111 1111 action to have ml absolute deed and  :I contract  to reconvey declared 
a n  eqnitable mortgage, i t  is  not necessary tha t  i t  appear  upon the  face of 
the instrument t ha t  the grnntor in the  deed is  personally obligated to pay the  
snm stilted for  the reconveyance or he obligated to  redeem within the  t ime 
stipulated,  since the  esistence of the debt may  be shown by parol from the  
nature,  f:rcts and circ2umstances of the transaction tending to establish this 
ronclnsio~l by fa i r  and just implication. I b i d .  
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XORTGAGES-Cop! tiniicd. 
\r i thstanding tha t  the  notes secured a r e  not due. the right to  foreclose i s  
contractunl, and default  must l ia rc  occurred strictly within the  terms of the  
instrmnent conferring the  riglit to foreclose in order to entitle the  mortgagee 
to pursue this remedy. TT7ut.lc!/ c. Ti70rlc~.  311. 

The first note secured by the  mortgage in question proritled tha t  interest  
thereon should he clue and  payable m ~ n n ; ~ l l y ,  hut the  due date  of tlie note was  
npgroxini:~tely 18 months from date  of i t s  rsecution.  The mortgage provided 
t h a t  the  mortgngee might foreclose ngon tlt>f:lnlt in payment of any par t  of 
the  note or interest  a t  matnrity.  H(,ld: Regnrdless of whether interest  olr 
tlie note was  payable under i t s  te rms a year from i t s  date,  the  power of sale 
contained in the  niortgage proritled for foreclosnre npon i1ef:wlt a t  "mat l~r i ty"  
of tlie note, and atlrertisement made more thnn ;I ]-ear nfter the execution 
of the  instrument but prior to the  n ~ a t ~ ~ r i t y  of the  first note, is  premature.  
Ibitl. 

3Od. Enjoining Foreclosure for Z'sury. 
The equitable maxim tha t  "I-Ie who seelrs equity must do equity" requires 

t ha t  a mortgagor claiming tha t  the mortgage debt is  tainted with usury,  and 
seeking to restrain foreclosl~re ~ i i ~ t i l  t he  debt may be stripped of i t s  usury.  
must first tender the  amount legally due according to his o\rn contentions, and  
:I mere :~ re rn i rn t  t ha t  he  is  reatly, able mlil willing to  p :~y  the  amount 1eg;llly 
duv is  insufficient. Huit.stoii r .  Iic'slcicl; COT//., 678. 

Junior  lienor e n j o i n i ~ ~ g  foreclosure of prior mortgage on ground of llsliry 
s l i o ~ ~ l d  tender amolint due with lcgal interest. I ' i ~ l ~ ~ i x  2.. f 'nsf~trlf!~ C'o.. 760. 

When p r i i i c ip~ l  and legal interest  a r e  tendered, junior licnor is  entitletl to 
h a r e  debt stripped of usurious interest, I)ut w r h  suit  is  not for  forfeiture of 
ill1 interest  and  therc,fore limitation prescribed by C. 8.. 442 ( 3 ) .  does not 
apply. Ibid.  

9 SOg. Parties Who May Enjoin Foreclosure. 
A junior mortgagee i s  entitletl to enjoin foreclosure under n prior mortgage 

on the  same lancl unti l  a boiiir fidc controversy a s  to the  amount due under 
the senior lien can be cleterminetl. bnt mnst tender principal with legal 
interest. Pitiltix II. Cu~~lul t ! ]  C'o.. 760. 

$ 3la .  Limitation of Actions to Foreclose. 
C. S., G 7  ( 3 ) ,  b:~rring :ui action to foreclose n mortgage or deed of t rus t  

nfter tlie 1;lpre of ten years from the  mnturity of, or the  1:lst payment on. 
the  in t lebted~~ess  when the  mortgagee or t rus tor  remains in possession, applies 
only to actions to foreclose, :1nd the  s ta tu te  must be pleatled. 8pni11 1.. IiTiifps. 
432. 

a 32a. Exercise of Power of Sale in General. 
Foreelosnre by exercise of the  power of sale is  in derogation of the  common 

law mid is  regarded with jcnlonsy hy tlie courts. Spnin c. Hitlcs. 432. 
The execution of deed to the successful bidder r ~ t  t he  sale i s  mi cwential  

element of foreclosure by exercise of the  power of sale, and the  right to 
convey is  included in tlie power of sale. and  the  exercise of t he  l m w r  i s  not 
completed unti l  deed is  executed. Ibid. 

3!&. Limitations on Exercise of Power of Sale. 
C. S.. 2589, harring the exercise of tlie power of sale contained in a mort- 

gage o r  deed of t rus t  a f t e r  the  lnpse of ten years from the  matur i ty  of. o r  
last  payment on, the  indebtednrss \vlieii tlie mortgagor o r  t rns tor  remnins 
in poss~ssioii ,  need not be ~1e:lded. but constitutes n direct prohibition of the  
esercise of tlie power. Sprr iii 1.. I1 itfcs. 434. 
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MORTGAGES-Con tiit ilcd. 
C'. S.. 2589. n111st be construed in the  l ight of i t s  purpose to  proride a s  com- 

plete n ba r  to t he  exercise of the  po\rer of sale a s  i s  p r o ~ i d e d  by C'. S.. 437, 
against  foreclosure by action, ant1 the  s ta tu te  must I)e construed strict ly 
against  the  exercise. of the power and a11 doubt resolved in fu ro r  of the  
trnstor.  Zhid. 

Sinc3e the  execution of tleetl to  the  snccrssfnl hitltler is  a n  1we11ti:rl step in  
foreclosure by exercise of the  power of snle. t he  s ta tu te .  C. 8.. 25h"). bars  t he  
execntion of t he  dcctl to  t he  sncccssful 1)iddc.r o r  to his ns!;ignec~ af ter  t he  
espi rn t io~r  of the  statutory period w11e11 the  mortgngor or t rus tor  remains 
in ~ ~ o s s c w i o n .  no tn i t l~s tnnd ing  tha t  the  a w t i o n  sale mag h n r r  been held prior 
to  the bar  of the  statute.  Ihitl. 

# 35a. Right of Mortgagee or Trustee to Bid in Property. 
\Vl~t,re salt> is  licltl by employee of c,cstlti and  property is  I ~ i d  in by nnothrr  

eml~loyre  of ccstrri. sale is  voidable. 1i7rr~wrc 1.. I,n11d Kut11i. :100. 

3 36. Deficiency and Personal Liability. 
St : r t~~ to ry  limitation of one year  for  actions for  deficiency judgments Ircld 

valitl. Rttildirlq o i ~ d  1,otrtr .Is.str. ?.. Joiics. 30. 
I)efense t h a t  property w r s  worth debt a t  t ime i t  was  bid in Ily cc3strti i s  

avnil:~ble to gtlnrnntor on note. Tritxf Co. .c. D ~ t ~ ~ l o p ,  196. 

3 37. Disposition of Proceeds and Surplus. 
\Then ;I tlcetl of t r w t  proritles t h a t  tascLs and insurance p ren~ iums  1)nid by 

the  c?stui c l r t c ,  ti'ust should be secured tllcreby, sums so u ~ l r a n c c ~ l  by the  
c~~.utlti m:ly be recorered upon foreclosnrc. and h a r e  priori ty tirer the  lien of 
:I stv'ond tlred of t rns t ,  even thong11 the  second dced of t rns t  is  r s c w ~ t e d  prior 
to the time the  ndrancemt~nts  a r e  made. IIoltlcr c. Mo~Y,qu(/c~ C'n., 1%. 

$ 39e. Actions for 1)amages for Wrongful Foreclosure. 
111 nn action fo r  d:1mtgtxs for  \vrongfnl foreclosnre. nncontr:ttlictcil eritlence 

tha t  the snle was  made by on(, employee of the  w s t ~ t i  qzrc. trlort ant1 the  prog- 
w t y  bit1 in by another  employee of t he  c'cst~ti, and  t h a t  the adrert istqnrnt ditl 
not specify glncr of sale is  sufficient to snpport t he  ruling of' t 1 1 ~  court  t h a t  
11c JT-onltl ins t rnr t  t he  j w y  t h a t  t he  sale n-ns not a proper mltl r:rlitl fore- 
c los~~rc ,  :111d tha t  plaintiff trusters werc entitled to the diffcroi~ce between the  
r n l w  of' t he  land a t  t ha t  time and  the  amonnt bid. Tl'orrcw I . .  I,nrld R t r ~ ~ l i ,  
2U6. 

Wllerc. n mortgagee estnhlishes t ha t  the  lands were a t l r~ r t i s e i l  for  sale 
nntlrr  foreclosure prior to  default  giving the  mortgagee the  right to  foreclose, 
he  estal~lishes a cause of acbtion, i ~ n d  t l~ idence  of some loss a ~ l t l  in~onvenience  
resultinl: t l~e rc~f rom justifies t he  snl~mission of the  issue of rlnrn:\ges to t he  
jury. :rnd the refusal  of the  t r ia l  court  to  set aside the verdict in his favor 
will not be held for  error.  Zbirl. 

# 40. Agreements to Purchase at Sale for Benefit of Jlort,gagor. 
Plaintiff mortgagor institntetl this action alleging defend:rnt, his former 

tcn:rnt. :rgrec%d to  pnrchtrse a t  the  foreclosure snle for  plaintiff's benefit. Hcld: 
Evidt 'nc~ of prior negotiations ant1 the  contlnct of the  p:rrtic>s was  c~nnpr t en t  
to estnk~lish the  alleged trnst .  1fc-111(,,1/ 1.. lfolt .  384. 

# 42. Title of Purchaser. 
Deed of the  trustee,  in whic.11 the  last  ant1 highest bidt1c.r a t  the  sale joins 

to c30nrry his ilrterest, even if colistrned a s  a n  assignment of the  bid, conveys 
no title when esc~cntc~d a f t e r  the  ba r  of t h r  t1.n-ycnr stntlite. ('. S.. 2.789. 
Spaitr .c. Hii~c's, 432. 
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JI U X I C I P ~ ~ L  COKPORATIOSS. 

11. Powers  a n d  Fllncticlne 
5 ,  I n  General .  Madry  v. Sco t land  S e c k .  

4 6 1 .  
111. Oflicers a n d  A g e n t s  

l l d .  Civil Liabil i ty of Officers a n d  Agents  
fo r  A c t s  a n d  Omissions. J e n k i n s  v. 
Henderson .  2 4 4 .  

IV. T o r t s  
1 2 .  Exercise of Governmenta l  a n d  Corpo- 

r a t e  Func t ions  )n General .  Jenk ins  
v. Henderson ,  2 1 4 ;  H o d g i n  x,. C h a r -  
lot te ,  i 3 i .  

1 1 .  Defects  o r  Obs t ruc t ions  in S t ree t s  o r  
S idewalks .  Stone v. Benson.  2 8 0 :  
Spell  v. Roseboro.  3 6 4 ;  Harve l l  v. 
TTilmington. G08; W a t k i n s  v. Ra le igh .  
6 4 4 .  

1 8 a .  D a m a g e s  to L a n d s  by W a t e r  Sys- 
t em.  S ink  v. Lex ing ton ,  5 4 8 .  

V. C o n t r a r t s  
1 ~ h .  Author i ty  to  Execute .  J e n k i n s  v. 

Henderson .  2 4 4 :  Madry  v. Sco t land  

Neck.  4 6 1 ;  P l a n t  Food  Co. v. C h a r -  
lo t t e ,  5 1 8 .  

1 9 c .  R a t i f i c a t ~ o n  a n d  Estoppel .  J e n k i n s  
v. Henderson ,  2 4 4 ,  Madry  v. Scot-  
l and  S e c k ,  4 6 1 .  

21 .  Ass ignment .  B a n k  v. Johnson .  5 8 2 .  
IS. Police Powers  a n d  Regula t ions  

36. S a t u r e  a n d  E x t e n t  of Police Power  
In Generai .  I n  R e  Appeal  of P a r k e r .  
5 1  

R i .  Zbnlng Ord inances  a n d  Bui ld ing  P e r -  
mi t s .  I n  r e  Appea l  of P a r k e r ,  5 1 ;  
Shuford  v. Waynesvii le .  1 3 5 .  

S. Fisca l  M a n a g e m e n t  a n d  IWbt 
4 2 .  Levy a n d  Collection of Taxes.  Ken-  

nedy  v. Wllkesboro,  2 i l  (Cons t i tu -  
t ional  r e q u i r e m e n t s  a n d  res t r i c t ions  
In t axa t ion  aee T a x a t i o n ) .  

4 4 .  E o n d s  a n d  Notes.  Suries v. Conlrs. 
of F o u r  Oakes ,  3 0 5 .  

45b. R i g h t s  a n d  Remedies  of Cred i to rs  of 
Municipali t ies .  C a s  u a 1 t  y Co. v. 
Comrs.  of Sa luda ,  2 3 5 .  

a 3. Powers of Municipal Corporations in  General: Legislative Control 
and  Supervision. 

A municipal corporation is a creature of the Legislature, and it has only 
thohe powers granted in exprevs terms and powers necwsarily or fairly i n -  
plied or incident to the powers expressly granted, ant1 those powers which 
are e.sentia1 and iiidispeiisnble to, and not merely convenic~nt for, the accom- 
plishment of the declared objects of the corporation. J1ndr.u I . .  Scotlnwd 
X w k ,  461. 

l l d .  Civil Liability of Officers and Agents for  Acts and Omissions. 
Agents acting for a municipal corporation in negotiating and executing 

contract l d d  not personally liable on the contract, even though the contract 
is ultra circ.8 the ninnieipality. Je~?kina c. Henderson. 244. 

2 Exercise of Governmental and Corporate Powers in  General. 
The repairing and grading of its streets is n governmental fuuction of a 

municipality, and it is not liahle in damages resulting to property by reason 
of a change in grade of the street in front of the ~roper ty .  Jcltliit~s r .  
Holdersot?, 244. 

A municipality is  not liable for torts committed by its officers and agents 
in the exercise of its police power or its judicial, discretionary, or legislative 
authority, in the ahsence of statutory provisions subjecting it  to liability, hut 
it  may be held liable for torts committed by its officc~rs and agents in the 
exercise of its corporate character. Hodqin ?;. Cltarlotte, 737. 

Maintenance of traffic signals by n1unicip:llity is in exercise of discretionary 
governmental function. Ibid. 

The evidence disclosed that the individual defendant was employed in the 
traffic signal division of defeudant municipality, that while d r i ~ i n g  n car 
used exclusively by his division of the city government, to repair a municipal 
traffic signal, in response to a call from the police department, he struck and 
injured plaintiff. Hcld: Defendant muiiici~)ality's motion to nonsuit was 
properly granted, since its employee was engaged in the discharge of a duty 
necessarily incident to the governmental function of maintaining the traffic 
light, and plaintiff's contention that even though the installation and mainte- 
nance of a traffic light signal may be a govern~nental function, repairing the 
system is a proprietary or corporate function, is untenable. Ibid. 

Evidence held to disclose that city employee was engaged solely in dis- 
charge of duty incident to governmentt11 function of the city. Ibid. 
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MUSICIPAL C O R P O R A T I O S S - - C ~ I I ~ ~ ~ ~ ~ ~ .  
14. Defects or Obstructions in Streets or Sidewalks. 

Sonsui t  Irc,ld proper a s  to defendt~nt  municipality in this action to recover 
fo r  fall  on sidenallc alleged to  have been cansd lly tlie presence of oil thrrron.  
Ptorir 1.. H o ~ s o ~ ,  280. 

P1:lintiff insti tuted this action to  recover for  iujnries snstninctl in a11 allto- 
mobile :iccident on n highway, alleging tliat the accident re:wlted from the  
negligent fnilure of defendant mmlicipality to exercise due c.artJ to keep the  
highway in re :~sonal~ly  sxfe condition. The  evidence discloser1 thnt  the  : m i -  
tlrnt ocrnrretl outside tlir tow11 limits. There w i ~ s  no slifficient evidence to be 
submittcvl to the  jury tliat tlefentlnnt municipality mnintainccl or worked the  
highway in qnestion or liatl control o r  snpervision of same. Held: 1)efentl- 
:~nt ' s  motion for  judgment :IS in case of  ions snit was  properly g r n n t t d  Spr,ll 
c. IZosc~lroro, 364. 

A city is under the same du ty  to maintain the  terminus of a dead end street  
in a re:~sonal)ly safe condition a s  i t  i s  to  maintain any  other portion of i t s  
streets,  H c t r ~ c l l  I . .  Tf7i1wiwgto~i, 608, 

1Cvidenc.e lrclt7 sufficient on issue of city's negligence in ni:lnner of maintain- 
ing terniilnis of dead end street .  Ihitl. 

A ml~~i ic ipnl i ty  is  not a n  insurer of t he  safety of i t s  streets and sidtvallrs,  
ant1 ni:~y not be held negligent for  slight inequalities o r  depr~?ssions or other 
immatr r in l  obstructions constituting nirre inconvenience to  travel. Tl'trtkiris 
c. h'ctlc'igli. (344. 

A petlwtrian i s  required to use tlnr care for  h is  own safety. the care  
rtqnirwl being conimensnrnte wit11 the  d m g e r  or nppenra1lc.e thereof,  mid i s  
gnilty of contri1)ntory negligencoe in failing to  see and  avoitl tlefects whir11 
: ~ r r  visible and  obvions and discovernl~le in the  exercise of tire care. Ibid. 

Tli? chvidence tentlrtl to show that  plnintiff was  injured n-lien her  foot 
c;~ngllt  in  a hole in the  finishing surfnce of the  side\vallc. causing licr to f:lll 
to  lier injury,  t ha t  the  nccident occurred in tlw morning of a cle:~r day, tliat 
there n:ls snfficient spnce on either side of tlie hole fo r  \v:tllii~~g. ant1 t l iat  
al t l longl~ shndows were cast  on tlie side\~all ;  hy trees betwet'n t he  sidewnlli 
ant1 curl), she (~1111d have clearly seen the  hole had  she looked. Held: IW- 
fcntl:~nt mw~ic.il)i~lity's motion to ~ lonsu i t  was  properly grnnted, if not npon 
the  qnrstion of nc>gligence, then npon the  ground of contributory nt1gligelice. 
Ibid. 

5 18a. Damages to Lands by Water Systems. 
The male plaintiff testified to  the  effect t h a t  prior to  the  constrnction of 

defendant ninnicipality's wa te r  system dam,  h i s  property wn:; valuable f a r m  
lnnd, tliat a f t e r  the  construction of the  dam water  backed al) in a s t ream 
draining p1:tintiff's land so t l iat  i t  did not dra in  tlie land a s  before, resulting 
in the deposit of quanti t ies of silt, nnd t h a t  his drainage di:cl~es tliat were 
several feet deep where tlicy emptied into tlie s t ream fill wit11 water  to  ahont 
the  top, and  tliat tlie land had  betronic. wet and  soggy and  ruined for  ngricnl- 
turn1 purposes. Held: The evidence i s  sufficient to be submitted to the jury  
on the  question of defendant ninnieipality's \vrongful operation of t he  dam 
resulting in a n  invnsion of pl:iintiffsl r iparian riglit to  have the stream flow 
past t he  land in i t s  na tura l  quant i ty  and in i t s  accl~stomed c.11;rnnc.l suh.ject 
to the  rights of other proprietors to n reasonable use of tlir \v;itcr. Pinli v. 
Lexi~rgton, 348. 

8 19b. Authority of Municipality to Execute Contracts. 
,\Iunicipnlity may ]lot contract  to assume liability for  d:~innges resulting 

from c l i : ~ ~ ~ g e  in strrcht grade. J(,riliirts I.. I I(~t7craor1,  244. 
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MUXICIPAL CORPOItATIOSS-Continued. 
Even within the exercise of its powers a municipality may not bind itself 

by contract which incurs a debt, except for necessary expenses. unless by a 
vote of the majority of its qualified voters. N. C. Constitution, Art. VII, 
see. 7. Madry .2;. Scotland Secli, 461. 

Municipality is without power to offer reward for apprehension or convic- 
tion of a felon. Ibid. 

City may contract in regard to detail of administration of governmental 
power involving no governmental discretion. Plant Food Co. z.. Cltarlottc, 515. 

City may contract for a term of years for removal of sludge from it\  sewer- 
age disposal plant. Ibtd. 

Under the contract in question i t  was agreed that plaintiff should remove 
sludge from the city's sewerage disposal plant and pay a sti1)ulated sum per 
ton removed. Held: The contract related primarily to a service :~nd  not a sale 
of the sludge, and did not involve a sale of city property within the mraning 
of C. S., 2688, requiring sale of city property to be made by auction. Ibid. 

§ 19c. Ratification and Estoppel. 
The fact that  the other party has expended money in rtlliance on a contract 

of a municipality cannot estop the city from pleading that th'e contract was 
ultra vires, and there can be no ratification of the contrart except by the 
Legislature. Jenkins v. Hendersoi~, 244. 

A contract which is ultra rires a city is void. and the fnct that  the other 
party has performed his part of the contract does not preclude the city from 
pleading ultra nircs. Xadry c .  Scotland Seck, 461. 

$ 21. Assignnlent. 
Contract with city for construction held not assignable to surety on con- 

tractor's bond without consent of city. Bank c. Joliiwon, 582. 

3 36. Nature and Extent of Police Power in General. 
Increased congestion in cities, resulting in increased traffic ant1 fire hazar t l~,  

require progressively stricter regulation4 for the public welfare, and while 
esthetic considerations are not controlling, they may be given consideration 
in determining the reasonableness of a municipal ordinance. In rc Appeal of 
Parker,  51. 

3 37. Eoning Ordinances and Building Permits. 
A zoning ordiaance will not be declared unconstitutional unless it is clearly 

arbitrary or irrational without substantial relation to the public health, 
morals. safety, or welfare, and any reasonable doubt will be resolved in favor 
of a valid exercise of the police power. In re Appeal of Parl;o., 51. 

The burden rests upon petitioner to show the invalidity of a zoning ortli- 
nance attacked by him. Ibid. 

Zoning ordinance will not be declared invalid because i t  works injustice 
in particular instance if its purpose is within police power. Ibid. 

Zoning ordinance restricting walls around corner lots held not invalid as  
applied to petitioner's property. Ibid. 

An ordinance which does not provide a comprehensive plan for the zoning 
of the municipality, but merely designates approximately one block as  a 
"business section, Zone A," and prescribes certain restrictions therein, without 
provision for a hearing or appeal, or the appointment of a zoning commission 
or board of adjustment, does not comply with the provisions of ch. 250, 
Public Laws of 1923 (Consolidated Statutes, ch. 56, Art. 11 [c] ) ,  and the ordi- 
nance cannot be upheld under the act. Sl~uford n. TYaynesl;ille. 135. 

I t  is not necessary to the validity of an  ordinance regulating the establish- 
ment of gasoline filling stations in a municipality that it substantially (-omply 
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MUNICIPAL CORPORATIOSS-Conti~lued. 
with the provisions of ch. 250, Public Laws of 19'23 (Consolidated Statutes, 
ch. 56, Art. 11 [ c ] ) ,  since the regulation of filling stations comes Lvithin the 
State police power which has been conft~rrecl on municipalities by thr  general 
lam. C.  S., 2673. 2787. Zhid. 

A municipal ordinance regulating the establishnlent of g,lsoline filling sta- 
tions within the city limits must be impartial, f i ~ i r  : ~ n d  ge~it.ral, and :ipply 
alike to all within the designated area. Zh~d. 

A municipal ordinance forbidrlirig the erection of gasoline filling btations 
within an area in which a gasoline filling station is already establishrd and 
allowtd to operate, is unlawful as  discriminatory. Zhid. 

§ 42. Levy and Collection of Taxes. 
Levy made and reaffirmed by de jure officers kcld valid notwithstanding 

intervening acts of dc facto officers. Iiotned!l ti. Wrlkc,sborcl, 271. 

9 44. Bonds and  Notes. 
Held: Election was held under charter prorisions requiring approval of 

majority of qualified voters, and issuance of bonds was PI-oprrly restrained 
upon finding that majority of qualified votws did uot approre ics11a11c.e. 
Surles ti. Conlrs. of Four Oaks, 305. 

$j 45b. Rights and Kemedies of Creditors of Municipalities. 
When municipality has power to levy tax in excess of govern~nental needs, 

ma~ldantlis will lie to compel levy of tax to pay judgment o i tax anticipatio~i 
notes. C'asutrlt!~ C'o. c. Conws. of Saluda, 233. 

Arts and Omissions Constituting Negli- 1 0  I .dnt ('lear C'hance S h e r l ~ n  \ R I t ,  
r e n w  2 2 2 .  
1 .  I n  General .  Ellis v. Refining Co.. 3 8 8 .  111. C'ontrihutory Negligence 
3 .  Daneerous Substances and Instru- I l .  i ' on t r ibu to rv  Ne~:lieence of Persons 

mentalities. Smith v. Oil Corp., 8 2 4 :  
Ellis v. Refining Co., 3 8 8 .  

4d. Liabil i ty t o  Invitees for  Condit ion 
a n d  Vse  of L a n d s  a n d  Buildings. 
Ellis v. Reflning Co., 3 8 8 .  

I f .  Fire Exits. Woods v. Hall. 1 6 .  
Proximate Cause 

6.  Concurrent Cunningham 
v. Haynes,  4 5 6 ;  Harvell v. Wilming- 
ton.  6 0 8 .  

" ., - 
l n j u r e d  in Gtne r i r l .  Manheim v. Taxi 
i'or" G X ' I  - ~ = .  ~ . 

I ? .  ( ' un r r ibu to ry  Sei:ligence of  Minor:.. 
h l a n h e i m  r. T a x i  Corp. 689. 

I V .  Activns 
1 8 .  i 'olnpetenry a n d  Relevanry of E v i -  

d e n c e  Duke  v. ('hlldren's Com., 570. 
13b. N o n s u ~ t  fo r  Conl r lbu tory  Negligencr.  

Cole  v. Koonce,  1 8 8 :  Manheim v. 
Taxi Coro. 6 8 9  Sherlin v. R. R.. . . 

i .  Interven'ing Xegligence. Cunningham ? 2 2 .  
v .  Haynes,  4 5 6 ;  Harvell v. Wilming- 19c. Res Ipsa Loqui tur .  Cov ing ton  v. 
ton,  6 0 8 .  James, 71 .  

9. A n t i c i p a t i o n  of I n j u r y .  Ellis v. Re- 20.  Ins t ruc t ions .  Spencer v. Brown,  1 1 4 :  
f ining ('o.. 3 8 8 :  Roberson v .  Taxi Ogle v. Gihson.  1 2 i ;  Harvell  v. \Vil-  
Service,  6 2 4 .  mington.  6 0 8 .  

1 Acts o r  Omissions Constituting Negligence in  General. 
Actionable negligence is the failure to exercise that degree of care which 

an ordinarily prudent man, charged with like duty, would evrrcise under like 
circun~stances, which proximately causes the injury in suit, bnt it must further 
appear that such negligent breach of duty waq s w h  that a man of ordinary 
prudence could have foresrrn that such a result, or some similar injurious 
result, was probable under the facts as  they then existed. Ellis c. Refining 
Co., 388. 

§ 3. Dangerous Substances and Instrumentalities. 
The complaint alleged defe~~dants  placed gasoline and kerosene in filling 

station without proper safeguards, and that plaintiff was injured in explosion 
when mixture became ignited. Held: The complaint \?as sufficient as  against 
demurrer. Smith c. Oi l  Corp., 824. 
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Keeping banana oil in storage room of Alling station held not negligence 
supporting liability to customer. Ellis v. Refiniwg Co., 388. 

8 4d. Liability t o  Invitees for  Condition and Cse of Lands and Buildings. 
Defendants held not under duty to customer to keep small store room free 

from inflammable substance, and further were not under duty to foresee that 
injury to customer might ensue. Ellis v. Refii~itzg Co., 388. 

4f. F i re  Exits. 
Evidence held insufficient to show statutory duty on defendant owners to 

provide two exits from sleeping quarters. IIToods c. Hall. 16. 

§ 6. Concurrent Negligence. 
When the negligence of two persons concurs in producing the injurg, both 

are liable, jointly and severally. Ct6lrnilzghanz a. Haynes, 456. 
When defendant's negligence is one of the proximate causes of plaintiff's 

injury, defendant is liable notwithstanding negligence on the part of a third 
person, since negligence on the part of a third person must be the sole proxi- 
mate cause of the injury in order to insulate defendant's negligence. Hcrrwll 
v. Ti'ilnlington, 608. 

§ 7. Intervening Negligence. 
A guest injured in a collision between two automobiles is entitled to re- 

corer against either one or both drivers when both are guilty of negligence 
proximately causing the injury, and the negligence of ont, will not esonernte 
the other if his negligence contributes to the result in any degree. Czi?zni)lg- 
ham v. Haynes. 456. 

Negligence of third person must be sole proximate cause of injury in order 
to insulate defendant's negligence. Harcell v. Wilnziugtorr, 608. 

§ 9. Anticipation of Injury. 
In  order to constitute actionable negligence it  must appear that a man of 

ordinary prudence could have foreseen that the injury, or some like injurious 
result, was probable under the circumstances. Ellis 1;. Rrfiuiwg Co.. 388. 

One of the elements of proximate cause is that the injury be one which. in 
the exercise of reasonable foresight, could have been anticipated as  likely 
to occur under all the circumstances as  they appeared and were B i i o ~ ~ n  a t  the 
time. Robemow a. Tax i  Service, 624. 

§ 10. Last Clear Chance. 
The evidence tended to show that a pedestrian was struck while running 

across a railroad trestle in front of a train, which had signaled its approach 
with its whistle, that the trestle was floored and surfaced with chats for a 
distance of three or four feet on either side of the ends of the crossties where 
a person could stand with safety while a train passed. There was no evi- 
dence that defendant's engineer knew of any defect in the pedestrian's hear- 
ing. Held: The engineer had the right to assume up to the last moment that 
the pedestrian would get off the track and avoid injury, and the doctrine of 
last clear chance is inapplicable. Sherliu v. R. R., 222. 

§ 11. Contributory Negligence of Persons Injured in General. 
A person must exercise for his own safety that care which a reasonably 

prudent person would have exercised under the circumstances, which rule is 
constant, although the degree of care may vary with the exigencies of the 
occasion. Yalrheint v. Tax i  Corp., 689. 



960 AINALyTICAIL INDEX. 

X E G L I G E S C E - - ( ' O ~ ~ ~ I I ~  iced. 
# 12. Contributory Xegligence of Minors. 

Whctlicr a minor excrc.iies tlne care for liis on n safety nlilst be determined 
in the light of hi\ in t~ l l ig t~ lcc ,  aqe. ant1 cirlracity. lfrrt~lre 1 1 1 1  1. 1'tr.r.r C'orp.. 
689. 

# 18. Competency and Relevancy of Evidence. 
In  :m action for negligent injury, evidence that  tlefrnc1;lnt has liability 

ins~ir:~tice, or "has made : ~ r r : ~ n g e m r ~ ~ t s  to pay a11 jndgmcnth tliat mijilrt Iw 
ren(lervt1 iigilinst i t  on account of negligence," is ordin~lrily incompetr~it. 
1)rtl;c r. Clrrltlt~c~~r'.u C O I I I . ,  370. 

# 19b. Sonsuit for Contributory Segligenw. 
A motion to nonsuit on the ground of cwntribntory ~iegligenct~ shonld lje 

granted only when but one inference may he dr:r\rn from the cridcnct 11y 
reasonable minds, consider i~~g the eric1nlc.e in the light mo\t f:~rorxl)le to 
plaintiff. CTolc I . .  l i o o n c ~ ~ .  188 ; .l1 nu li crt~r 1.. Y a x i  Corp. ,  W!). 

Sonwi t  for contrihntory negligence of illtt%t:rte Billed 011 r:~ilroutl tre.tlc 
held proper. Shc't.11~ c .  R. R.. 222. 

# 10c. Rrs Ips& Loquitur. 
Rcn ipsn loquitrrr ~ n n y  apply when matter is not higlrly tcc1111ic;tl nntl rcs111t 

is contrnry to linmnn esperie11c.e. Cocingto~r 1.. Jamcn, 71. 

3 20. Instructions in r2ctions to Recover for Negligmt Ihjurx. 
Instruction on i i w e  of contributory nejiligenw h f  ld for error in f n i l i ~ ~ g  to 

explain law i~ri*ing upon eridenw rrblnting to riolatio~is of s;rfoty stntutcs 
relied on by tkfend;nit. S p c ? r c o  r .  Rvolv~r. 114. 

Insrrliction Irc~Ttl for error as  requiring defnitlantu to show absenct, of 
negligtwce in order to p r e ~ a i l  on i swe  of c w ~ ~ t r i b ~ ~ t o r y  nej:ligencc. Or/Tc> 1 . .  

Or bsotr, 127. 
C'l~nrge hc,lei for error in failing to i~l \ t ruct  jnry in rrgnrd to c o n c l u r e ~ ~ t  

~ ~ t ) g l i g t , ~ ~ c t ~  nricing on the evitlcnct'. H r c t ~ c l l  I. .  T 1 7 i l l ~ ~ r ~ ~ y t o ~ r ,  608. 

P A R T I E S .  

# 1. Secessury Parties Plaintiff. 
An ~rction must be n u ~ i n t : ~ i ~ ~ e d  by the real party in interrs t :  rental agent 

may not m a i ~ ~ t a i n  action for collection of rents, since he is not rt.ill pxrty in 
interest. Ins.  ('0. r.  Lorkcr ,  1. 

# 9. Interveners. 
Discretionary order refusing :~ppell;rnt's motion to be all( wet1 to inter~cwe 

nftrr judgment had bcrn rendered in the cause lirld  full^ justified 1)) the 
rccord. Jlor-t!]nyc~ Co. c. Jlortguyc ('0.. 698. 

9 l o .  ,Joinder of Additional Parties. 
The trial court 1i:ls discretionary power to allow joinder of new pilrty 

p1:tintiff by nmend~nent. 111s.  Co .  c. Locker, 1. 
Trial court has discretionary power to :~llolr n~nendment of parties whic-11 

tlors not clxnlge cause of action. Bright  2 . .  Hood,  ( 'ort~r. .  410. 

PARTITIOX. 

§ 3. Improvements and Charges. 
r p o n  general pri~rriples of eqnitg, recognized even prior to the enactment 

of C. S., 699-710. a tenant in common making irnprore~nents is entitled to 
hare  allotted to her ill an  actual partition the part of the pl-operty improrctl. 
m ~ d  its ralne :~s.;cssed as if ?lo imlrrorementi had Ireen made. dr 11ki1rn v. 
Stricklnnd,  4-41. 
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JVhere teilxnt making improrPments owns encumbered :111(1 lune~~cumhered 
interests she i s  entitled to improvements a s  to unencumbered interest. I h i d .  

g 10. Operation and Effect of Partition. 
While partition doe\ not create title nor nffccat the  rights of pc3rbons not 

pnrties thereto. i t  tleteriniue\ the  re \pec . t~ \e  rights of the  partics :IS among 
tl!rm~el\c~\.  and  :I< :~nloiig t l~enlwlves  i t  operate\  :IS a n  estoppel against  :in 
:i%ertion of title a t  ~ a r i n i l c e  nit11 the  judginci~t tllercin. C r c l ~ ~ f o r d  c. Cralc- 
ford,  614. 

I'AYJIEST. 

# 8. Application of I'ayn~ent in Absence of Direction by Debtor. 

Holder of note partial ly sec~lred  by mortgage may apply payment to u s e -  
cured portion n p  against  mortgagor's creditor-. LOU.( r~ I . .  7V118011. S W .  

P E S A L T I E S .  

9 1. Sature and Essentials of Right of Action to Recover Penalties. 
P r r w n  convicted i s  not "party :rggrieved" by service of ml r r a l i t  hy co~ l -  

stable of another township and  may not recover penalty under s ta tu te  pro- 
viding .such rernedy to "aggrieved party." Junlcs c.  Dt tin!/, 470. 

PIITSI<'IASS A S D  SURGEOSS.  

8 15a. Liability in Treatment of Patients in General. 
-1 physician or surgeon is  not a g w r a n t o r  of the  result of treatment.  

Cocingfo/r 1.. James.  71. 

$j 13e. Sufficiency of Evidence of Rlalpractice. 
F ~ ~ ~ d t w c e  : lrcld sufficient to  overrule nonsuit in this action agaiiist physicim 

for  malpractice. Co?:in,qton c. Jatncs. 71. 
The  tloctrine of rex ipsa loqiritrir in malpractice cases is  not lirnited to 

i i~s tances  in whir11 foreign s~ths tances  a r e  left in the  body a f t e r  :in operatioil, 
but the  doctrine r m y  he applied when the  original concli t io~~s a r e  kilon-n and 
th r  mat ter  does not fall  within the  range of highly scientific :nld technical 
lmowletlge, and  a result is  slrown which is  grotesquely contrnry to all human 
es1)erience. I b i d .  

P L E A D I S G S .  

I. Complaint V. Amendment 
3a. S t a t e m e n t  of Cause  in General .  P a t -  4 3 .  A m e n d m e n t  a f t e r  Decision on Appeal .  

t e r son  v. R. R.. 38;  Hin ton  v. W h i t e -  K a g a n  v. R a g a n .  36. 
h u r s t ,  99.  V I .  Iwsues, Proof and \'arianee 

11. .ln%wer 26b. ( 'onfinement of Evidence  t o  I t e m s  
F. R i g h t  t o  F i le  Answer.  Bohannon  v.  Specified in Bill of Par t i cu la rs .  B e c k  

T r u s t  C'o., 706. v. Bot t l ing  (?o.. 566;  B r y a n t  v. 
i. Traverse  a n d  Denial .  Campbel l  v. Reedy ,  7 4 8 .  

T r u s t  ('o., 680. V I I .  Motions Relating To Pleadings 
IV. Demurrer 

28. J u d g m e n t  on t h e  Pleadings.  C a m p -  

1 5 .  For  F a i l u r e  of Compla in t  t o  S t a t e  
bell v. T r u s t  Co.. 680; O l d h a m  v. 
Ross, 6 9 6 .  

('ause Of  C u n n i n g h a m  v. 2 9 .  Xotions t o  S t r l k e  Out.  P a t t e r s o n  v. 
Haynes ,  4 5 6 .  I<. K., 3 8 ;  T r u s t  Co. v. Dunlop,  19'; :  

16. F o r  l l i s jo inder  of I 'artirs a n d  Causes.  TVarren v .  I d a n d  R a n k .  206: Heffner 
Suhlner r. Supply Co., 622. v. Ins.  Co.. 3 j Y ;  D u k e  v. Children's  

Comm , : , i O .  

$j 3a. Statement of Cause in General. 
h par ty  is  entitled of r ight t o  put in his pleading a concise statement of his 

c a w c  of action o r  defeilse, and  no th i i~g  more. C'. S . ,  506. 519. Puttcarsor! 
v. R. E., 38. 
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The complaint must contain a plain and concise statement of the facts 
constitnting the cause of action, C .  S., 506, and mere allegation of tlie coneln- 
sion which the pleader conceives should be drawn from the evidence he intends 
to offer is insufficient. Hinton v. TVhitehurst, 99. 

§ 6. Answer in General. 
The right to file answer may be waived. Roltutino?t 1.. I'ruxt ("0.. 706. 

9 7. Traverse and Denial. 
Allegations in the answer that defendant "denies that it has any lrnowledge 

or information thereof sufficient to form a belief" is not an admission of the 
filets :llleged in the complaint, but puts plaintily to proof. (:. S., 519. Cartip- 
btll c. Trust Co., 680. 

15. F o r  Fai lure of Complaint t o  State  Cause of Action. 
ITpon demnrrer, the complaint will be liberally constr~~et l  in favor of the 

pleader. C. S., 535. Citntzingltam c. H a p ~ s ,  4.76. 

16. F o r  Misjoinder of Part ies  and  Causes. 
1)emurrer for misjoinder of parties and canqes is properly overruled after 

allo~vwnce of amendment eliminating defect. r('ohmc7- v. Supplu C'o., 522. 

23. Amendment After Decision on Appeal. 
The trial court has discretioni~rg power to allow amendnic~nt to verification 

in a divorce action after remand of the case by the Snpre~ne Court for (.or- 
rection of the record. Ragcrtt 2.. Ragall. 36. 

26b. Confinement of Evidence to  I tems Specified in  Bill of Particulars. 
Whrn a bill of particulars is ordered and fnrnished, the evidence offered 

a t  the trial must be confined to items therein specitied. Bc'cIi c. Hottlit~g C'o.,  
366. 

Evitlei~ce in this action for slander lttld to bt, hubstantiall:; the same as  the 
allegations in tlie bill of particulars as  to the slanderous charges made, and 
was competent. Brya~i t  c. Reed!!, 748. 

§ 28. Judgment  on t h e  Pleadings. 
When the facts are  admitted, judgment may be rendered thereon by the 

court without the intervention of a jury, but when defentlant denies the right 
of plaintiff to recover, judgment on the pleadings may not be rendered in favor 
of plaintiff, and denial of material allegations of the complaint upon informa- 
tion and belief is sufficient denial to put plaintiff to proof. Canrpbell c .  
Trust Co., 680. 

Ordinarily a motion for judgment on the pleaclings is interposed by the 
party seelcing affirmative relief. in which case it admits facts alleged in defense 
and challenges the sufficiency of snch facts to constitute a defense. Oldltatt~ 
v. Ross, 696. 

Judgment on the pleadings ctmnot be rendered against the party seelcing 
affirmative relief when the ~11eg:ltions npon which the prayer for relief is 
based are  denied, since such judgment must be based upon facts established 
by failure of specific denial or by specific admissions. Ibid. 

20. Motions to  Strike Out. (Whether  order on m o t i ~ n  is appealable, 
see Appeal and Error  8 2 ;  review of orders on motion to strike, 
see Appeal and Er ror  8 40b.) 

h party is entitled, as  a matter of right, to have irrelevant or redundant 
matter which is prejudicial to him, or scandnlous, striclren from his oppon- 
ent's pleading upon motion aptly made. Puttersoil r.  R. R., 38. 
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I'LEADIXGS-Corr t i11 ued.  
Plaintiff is  entitled to  hnve allegations of the  defense striclren out only 

when they contain no averment competent or neceqsary to t he  defense, while 
defentlmlt iq entitled to hnve them stmld. even if prejndicial or scandalous, 
if they coi~ta in  a v;ilitl defense, the  tect being whether the  mat ter  alleged is  
competent to be sho\vn on the  hearing. I b i d .  

Allegations Rcld properly striclren f rom the  answer,  the mat ter  alleged not 
constitilting a defense. I b i d .  

On n motion to +trike out,  the  test  i s  whether the  pleader mould be entitled 
to  introtlnce evidence in support of the  ;~llegations sought to  be stricken. 
T r u s t  Co. z.. D ~ c ~ t l o p .  106. 

JIotion to str ike out hcld properly denied, sii1c.e t he  mat ter  alleged consti- 
tutes valid defense. I b ~ d .  

A motion to str ike out a s  a ma t t e r  of r ight made a f t e r  answer and on the  
day the  whe  is  calendared for  tr ial .  is  properly denied for  the  reason tha t  
i t  is  not made in ap t  time. C. S., 537. Tl'urrcn z;. Lalid Bank, 206. 

E r e ~ i  though n motion to  s t r ike  out is  not made in ap t  time, the  court has  
discrerlonnry power to  nllow the motion during the  term a t  which the case i s  
calendared fo r  trial. Ib id .  

Plaintiff i s  not entitled to  h a w  notice of motion to  strilre out served on her  
by a n  officer. C. S.. $14, especially so when reason for  such service i s  rendered 
nugatory by a finding tha t  notice n ' : ~  mailed to and  received by plaintiff's 
at torneys within the  time allowed. H c f f ~ t e r  c. Ins .  L'o., 359. 

Motion to  strilre ont allegations t ha t  defendant in action for  negligent 
in jury  hail liability insurance shonld have been allowed, since evidence thereof 
would be incompetent. Uul;e c. Cll i ldroz's  Corn., 570. 

PLEDGES. 
8 2. Construction and Operation. 

Pledge of collateral held sufficiently broad to  corer  secondary liability of 
pledgor to bank. Sellam c. Bank,  300. 

Pledgee mag apply collateral pledged to  payment of debt secured without 
insti tuting action. I b i d .  

8 3. Actions on Pledges. 
The  burden is  on the  par ty  claiming under the  assignor to  show tha t  the  

debts fo r  the  payment of which the  collateral was  pledged have been dis- 
charged and  the  collateral t hus  released. Sc1lur.s c .  Baprk, 300. 

PLUJIBISG A S D  HEATIXG COSTRACTORS. 

8 2. Construction and Operation of Licensing Statute. 
A jonrneyman plumber, contracting and  agreeing with various persons to  

perform labor required to install certain plumbing a t  a st ipulated lump sun1 
price, and  who does not maintain 11 fixed place of business or sell or contract 
to  f u r ~ l i s h  materials, snpplies or fixtures of any kind, and who fails  to obtain 
a license f rom the  Sta te  Board of Esaminers  of Plumbing and  Heating Con- 
tractors,  is  not guilty of n misdemeanor under the  provisions of sec. 10, ch. 52, 
Public Laws of 1031, since h is  occnpation does not constitnte carrying on the  
"business of plumbing and heating contracting" within the  meaning of t he  
penal provisions of the  statute.  5'. v. Znglc, 276. 

PRINCIPAL AKD AGEXT. 

3 8a. Liability of Principal on Contract Executed by Agent. 
Evidence held to  show cashier's authority to  malie compromise settlement o r  

ratification of same by the bank. Jones  c .  Bank,  794. 
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P R I S C I P A L  ASD AGEST--Co?zti)r ftcd. 
The principal i s  bou11t1 by ac ts  of his agent which a r e  within the  apparent  

scope of the  agent's authority,  since th i rd  persons dealing with the  agent 
a r e  not cli:~rgeable with secret limitntions on the  agent 's  authority.  Ibid.  

a Bb. Liabil i ty of Agent  t o  T h i r d  P e r s o n  o n  Contrac t  Executed  f o r  
Pr incipal .  

Ordinnrily, all agent is  not linblc. on a contrnct signed fo r  the  p r i n c i ~ n l ,  
evtw tliougli the  contract  i s  rt1tr.o circs the  ~ r i n c i p a l .  Jorl, ills 2.. Hrr~d(~r~.sorr, 
244. 

# 10. Wrongf'ul Acts  of Agent.  
lY111w there is  doubt a s  t o  the  scope of the  employee's :ultliority, i t  nll16t be 

rtw)lvetl in favor of tlie injnrrt l  tliird ~ e r s o ~ i  i ~ n d  the  quebtion s~il)iilitted to  
t l i ~  jury. since the  employer places tlie emgloyee ill position to  do tlie ~vrong-  
ful  act .  Lo~rg  r. Engl(z H t o r r  Co., 146. 

Evitlrnce held for  j n r ~  on question of author i ty  of ashihtant mmlnger to  
cause ar res t  of customer. Ibid.  

g 1 2 .  Ratification.  
,i principal may not ra t i fy  the  beneficial pa r t s  of :I contrnct made by hir  

;~g twt  nntl repntli:~te the  burtlcvis, but by accepting the  benefits he  ratifies t he  
entire contr:lct i ~ n d  is  estopped to deny liih agent's authority.  Jorrc's r.  Btrrtl;, 
794. 

9 1Sa. O r d e r  of Proof  a n d  Secess i ty  of Proof  of dgrmcy i n  Orde r  t o  
R e n d e r  Proof of Contrac t  Competent  a s  t o  Principal.  

lYlit~re plniiitiff establishes the  antliority of the  agent to  in:tlre the  caontr:lct 
sn td  on, ei ther :is heing within the  :igcntas a ~ p : ~ r e n t  author i ty  o r  I)$ rntificn- 
tion. widener of the  alleged contract  i s  competent a s  ngi~inut tlie pri11(4p:11. 
JOIWS 1'. BUIIJI', 794. 

P R I S C I P A L  A S D  SURETY. 

9 1. Sure ty  Con t r ac t s  i n  General .  
.in agr twnent  esecntetl by a sure ty  to  t he  State,  wliicli i s  not e s e c ~ i t ( ~ l  

by t h r  officinl therein covercvl, n g r r e i ~ ~ g  to i i~demnify  the  Sta te  for  106s of 
mont)). o r  property through failure of t he  official to  fnitlifnlly discharge his 
duties, i s  nil i ndenu~ i ty  agreement and not ri bond. Vitlgctt 1 . .  Sclsorl. 306. 

# 4. Sta tu to ry  Provis ions  i n  R e g a r d  t o  Bonds. 
The  scope of the  liability on a n  official bond o r  intlemnity ngrermtJnt i s  

limited by the  terms of tlie agreement t~secntod, there heing no provision of 
1:tw incorporttting therein s ta tu tory  provisions relatiug to  tlie bond of sncli 
official, the  effect of C .  S., 324, heing to  maintain t he  validity of tlie instrn- 
ment a s  f n r  a s  i t  goes, not\vitlistancting the  penalty or condition may vary 
from rliose prescril)ed by law. : l ~ ~ t l  ~iot\vitlist:li~tlil~g certain defects : u~ t l  irregu- 
lari t ies in conferring the  office and  accept i l~g the  instrlunent. Jl idgctt  L.. 

Sclso~r ,  306. 

PROCESS. 

8 6. Subs t i t u t ed  Service o n  Sonres iden t  Intlividuals. 
I n  a11 action c/tcctsi iir ~ O I I I  against  n ~io~ i r e s iden t  defendnnt i t  is  necessary 

to  ;I \ :~li t l  servicae of l)rocarhs by pnblictltio~i t11:lt tlie de f r~ idml t  have property 
iu tlie S t : ~ t c  and  tha t  hnc11 property has  been actually subjected to the  control 
of the  court  by :~ t tachment .  S t evew r. Cecil. 217. 

Xo valid service of process by pnl~lication can be had a g n ~ n s t  a nonrehident 
dt,felltiant in a n  ac t io i~  itr pc~rsorratn. Ibid.  
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PROCESS-Cot~ti~r ricd. 
A sheriff's re turn  tha t  a f t e r  due inquiry defendants "are said to be resi- 

dents and  citizens" of another  State,  and  a n  averment in the  coml)laint, used 
a s  a n  affidavit, t ha t  defendants were residents of such other State,  i s  insnffi- 
cient to  support service of sumlnons by publication, since notwithstanding such 
nonresidence defendants might be visitors in the  Sta te  and  amenable to process 
here, and i t  being required t h a t  i t  appear  by proper averment t ha t  defendants 
"cannot, a f t e r  due diligence, be found in the State," C. S., 484. G I ' O ~ Y ~  c. 
Grocc, 398. 

§ 6b. Service o n  Fore ign  Corpora t ions  by Service o n  Secre tary  of State.  
Plaintiff's affidavits showing tha t  the  property of the  nonresident defendant 

corporation in this Sta te  consisted of samples, order hlanlts and  stationery 
furnished i t s  soliciting agent,  a r e  insufficient to  show tha t  the corporate 
defendant had property in this Sta te  for  the  purpose of service of process on 
i t  by service on the  Secretary of Stnte under the  provisions of C. S., 1137. 
Plo t t  ti. Vicltnel, 665. 

Plaintid 's  affidavits tentled to show tha t  the nonresident defendant corpo- 
ration employed a traveling soliciting agent who tool; orders in this State,  
which were forwarded to i t s  home ofice in another  stat?,  there to be ap- 
proved o r  rejected. Held: The contracts of sale were inntle in the s ta te  in 
which defendant maintained i t s  home office, since the  last  i ~ c t  essential to ii 

meeting of the  minds was  clone therein.  and  the  evidencue fails  to  show t h a t  
the  defendant corporation was  tloi~ig blwiness i n  this Stnte fo r  the purpose 
of service of process on it by service on the  Secretary of Sta te  under C'. S., 
1137. Zbid. 

§ 6d .  Service o n  "Local Agent." 
Affidavits in th is  action by a resident plaintiff on n cause of ilction arising 

in  th is  Stnte, showed t1i:it service of process was  had on the nonresident 
defendant corporation by service on i t s  traveling soliciting agent in this State,  
thnt  the  agent was  not nnthorized to. and  actually did not, receive or collect 
money for  the  corporate (lefentlallt. thnt  he  was  :I subordinate employee taliillg 
orders for  goods of the  corporate defenclant from persons designated by i t ,  at 
fixed prices, with little tliscretion rested in him, and  exercising no control or 
management over the  corporate f~inctions.  Hcld: The agent was  not a "1oc:il 
agent" for  the  purpose of serrice of sumn~ons  \v i th i~l  the  meaning of C'. S., 
483 (11, and  service 1111on hiin ;is agent of the corporate defendant was prop- 
erly str icken out. I'lott v. Jlic.11 ccc21. 66.7. 

2 Alias a n d  P lu r i e s  Sunnnons  a n d  Discontinuance.  
When a par ty  is  not served with origin:ll summons. :rnd process against  he r  

is  not kept alive by ctlitrs and  plrr~+s slunnions ns required by statute.  C. S., 
48C), i t  works a tliscontinuance of the  action ns to her,  ant1 summons thereafter 
ser red  constitutes iI new action ;IS of t ha t  tl;ltc. C. S., 481. Gowcr 1 . .  C'luu- 
ton. 301). 

ILIILROADS. 

§ 7. Maintenance  a n d  Condition of C ~ ~ o s s i n g s  a n d  Cnderpasses.  
Held: Evidence showed tha t  rxilroad was  not liable for  condition es is t ing  

a t  junction of t1e:ltl end street  and r;lilroml property. Htrmc.11 1.. TT*il~~ti~tqto?t, 
608. 

8 9. Accidents a t  Crossings. 
I n  a n  action to recover for  damages to a n  automobile resulting from a 

collision a t  a grade  crossing, the  railroad coml~any's motion to nonsuit is  prop- 
erly allowed in the  a t w n c e  of evidence tha t  plaintiff was  the  owner of the  
car. Johttso~i u. R. R., 484. 
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Testimony of a witness t h a t  he  did not hear  the  bell o r  whistle of a loco- 
motive a s  i t  approached a grade  cro\s i~ig  is  some ckvitle~lc*~, t h a t  the  proper 
warning was  not given, provided i t  i s  macle to nppr:rr that the  witnesu was  
in a position to  have heard the  \ign:rl had  i t  been gi\cAu. I b ~ d  

Kegative evidence t h a t  locomotive failed to g i ~ r  prop6.r wi~rningc  h( Id with- 
out probative force untlw circlunstnuces of thiu case. Ibrd. 

TTnco~itrntlicted eritlence tha t  plaintiff haw t h r  hr :~dl ight  of tlefe~itlmit's loco- 
motive a s  i t  approached the  crossing. niictool; i t  for  :111other al~tomobile,  and 
testimony by him that  he ~ievertheleh\ tlrove the  :~ntomol)i le in front of the  
on-corning locomotive on :I 'lear night. rrsultiilg in t he  i n jn r j  in snit ,  i s  ht ltl 
to  show contri1)utory ~iegligt,nc*e barring recovtary :IS ;I ma t t e r  of I;IW in 11lili1i- 
tiff's fai lure to  nscertnin brfore d r iv i~ lg  on thv vroshi~ig ~ r l r c T l ~ t ~ r  the  hentl- 
l ight was  t l ~ t  of a locomotive or :I car.  and (l~fend:~nt":  niotio~i to ~lo~iblri t  
shoiild 1i:~ve been granted,  err11 c o ~ i c w l i ~ ~ g  tha t  there m;iy 1 1 n ~ r  I)rcw eviclmcr 
of negligence on the  I ~ n r t  of t he  rnilrontl vom1);111y. R I ~ ~ I I I I I  1. .  H i g h  I ' o i ~ ~ t .  
672. 

S 10. Injuries to Persons on or Kear Tracks. 
Evidence hcld to sho\v c80ntrilmtory ~iegligence a s  mat ter  of 1:1w on pa r t  of 

petlestritni struck o ~ i  trestle. A'ltt3~.li~~ 1.. K. h'.. 222. 
The  evidence tended to show thnt  :i .petlestri:r~i \\-:IS str11c.1; while rlumilig 

across a milro:~tl  trestle in f ront  of :I t ra in ,  n-hich h:1d sig~inlctl i t s  approach 
with i t s  whistle, t ha t  t h r  trestle was  floorrtl :111tl snrfncwl \\.it11 chats for  
a distance of three or four  feet on e i ther  side of the ends of the  crossti ts  
whert. n pe r so~ i  conld st:uid with safe ty  whilt1 a trxin p :~ss td .  There was 110 

evidence thnt  defendnnt's thngi~irer Bnrw of any defect ill the  petlestria~i's 
henring. Hcld: T h e  engineer h : ~ d  the  right to nssrrmc n p  to  the  last  moment 
t ha t  the  pedestrian would get off the  t rack  mitl avoit1 injury.  ant1 the  doctrine 
of last  clear clinnce i s  inapplicable. Ih id .  

RAPE.  

1. Obtaining Carnal Knowledge of 3Iinol.b. 
On charges of rape  iknd ctlrrinl knowlcdpe of :I female hct~veen the  age\ of 

12 mrtl 1 6  years, t he  Stnte i s  not r e q n i r t ~ l  to  point out t ~ . i ( l e ~ ~ c e  of conhelit 
in order t o  sustain n conviction of the  lesser c3rinie. :mtl \n~.l i  conviction upon 
sufficient evidence, even in the  :11)\rnce of evidence of c~n~ccwt .  i \  fnvor:tl~le 
to tlefe~itlants and  they may  not c o m p l ; ~ i ~ ~ .  fi. 1' .  Htrll. 639. 

Two defendnnts may be properly cbonvicted of c:rrnnl k~iowlrdge  of :I female 
child het\veni the  ages of 12 nlid 16  y m r s  \v l~o had  never br forr  had hexunl 
intercourse with miy other person ulwn evidence showing thnt the  defwdmlt  
who first had i~ i terconrse  was  aided niicl abetted by the  o t t e r  in the  preparn- 
tion for  t he  crime. Ibid. 

$1 5. "Attempts" to Commit Rape. 
The  offense defined by BIicliie's Code. 4205, is  a n  assaiilt on a female with 

intent to  commit rnpe, the  "intent" to  commit this offense heing i~icllrsive of 
a11 "attempt" to  commit it. 8. I-. Adnnln, 501. 

3 6. Indictment. 
A charge of rape and  a charge of cnrnnlly knowing n fem:~le person be- 

tween the  ages of 1% and  1 6  years. C .  S., 4209, may  be propc.rly joined in 
s epa r t~ t e  counts in one i~idictment,  C. S., -4G22, and i t  i s  not e r ro r  for  the  t r ia l  
court  to refuse to make the  Sta te  elect b e t w w i  the  counts. S. I . .  Hull, 639. 
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RAPE--Coutin ucd. 

§ 7. Competency and Relevancy of Evidence. 
In  this prosecution for assault with iiitent to commit rape, defendant ob- 

jected to the testimony of a witness that she heard prosecutrix tell the doctor 
that she had been "attaclwd and tried to be raped" by the defendant. Hcld:  
The admission of the evidence caniiot be held prejudicial in view of the admis- 
sion of evidence of the same import without objection and the plenary evi- 
dence that defendant attacked prosecutrix. S. c. Adatus,  301. 

§ 8. Sufficiency of Evidence and  Konsuit. 
Evidence in this prosecution held sufficient to be submitted to the jury on 

the charge of rape. S .  v .  H a r v e y ,  9. 
Circumstaiitial evidence of defendant's feloiiious intent, viewed in the light 

most favorable to the State, held sufficient to be submitted to the jury in 
this prosecution for assault with intent to commit mpe. S. c. Troll ingcr,  28. 

The evidence in this prosecution of defendants for rape and for carnally 
knowing a female child over twelve years of age and under sixteen years of 
age, who had never before had sexual intercourse with nny I m w m  C. S., 
4209, is hcld sufficient, considered i11 the light most favorable to the State, to 
be submitted to the jury and sustain the verdict of guilty as  to both defencl- 
ants on the second count, notwithbtaiiding discrepancies in the testimony of 
the principal witnesses, a deaf and dumb girl testifying through an inter- 
preter, her testimony on the maill features of the case being clear, direct and 
consistent. S. v. Hal l ,  63'3. 

State is not required to point out evidence of consent in order to sustain 
cariial knowledge of female child. S.  c. Hall ,  639. 

8 9. Instructions. 
In  this prosecution for assault with intent to commit rape. :ui inadvertent 

instruction that ordinarily the cluestion of intent must not be left to the jury 
to determine from the facts and circumstances, is held not prejudicial in 
view of the correct instrnction immediately following, and the fact that the 
court submitted the question of intent to he jnry under correct instructions. 
8. v. Adams,  501. 

§ 10. Verdict and  Judgment. 
The offenses of rape and carnal knowledge of a female between the ages of 

12 and 16 are such that the jnry may find defendants guilty of the lesser 
crime. C. S., 4640. S. v .  Hal l ,  639. 

RECEIVERS. 

§ 14. Costs and  Charges of Receivership. 
H c l d :  Under order contirining agreement of parties, rents collected by mort- 

gagee were not chargeable with receivership costs, K i s t l r r  z'. Dcvelopnmtt  
Co . ,  630. 

KECEIVISG STOLES GOODS. 

§ 6. Sufflciency of Evidence and Sonsuit.  
Circumstantial erideiice of appenling defendants' guilt of larceny and re- 

ceiving fertilizer of a certain brand hc'ld to mise only a strong snspicioii of 
guilt, and was insufficient to be submitted to the jury. 8. c .  Epps ,  577. 

REFERESCE. 
5 3. Pleas in Bar. 

Pleas in bar must be determined in a cause before an order of reference 
may be made, and when notwithstanding such pleas a compulsory reference 
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REFEREXCE-CON t irr lied. 
is ordered, the Supreme Court on appeal need not consider the debated ques- 
tion of whether plaintiff waived jury trial upon his exceptions to tlie referee's 
report by failure to tender proper issues upon the esceptions, since such 
reference must be erentunlly set aside, ant1 tlie order of reftsrence is vacated 
and the cause remanded for further l~roceeclings awarding to law. Wtrrd 
v. Scazc-dl, 279. 

9. Duties and Powers of Court Upon Appeal in Consent Reference in 
General. 

Upon appeal upon esceptions duly filed to the referee's report in n consent 
reference, the conrt, under its snperrisory po\vt'r. :mtl under C'. S., 578, may 
affirm, nmend, modify, set aside, iiitlke ndditional tindings iind confirm in 
whole or in part or  disaffirm the report, prorided there is caompetent evidence 
to snpport the findings approved or niatle by the conrt. Hotdcr z'. Mortgclgc' 
Co.. 128. 

REFORJIATIOS OF ISSTKUJIESTS. 

13. Title, Rights and Remedies of Third I'e~asons. 
Mortgage may iiot be reformed ;IS against purcehnsers and crrditors for value 

of mortgagor. Lozccry z-. Tl'iluou, 800. 

REMOVAL OF CAUSES. 

§ 4a. Determination of Whether Controversy Is Separable. 
Upon petition for removal on tlie ground of sq~:lr:lble contrc rersies tlie com- 

plaint is determinative, and tlie petition must be denied if the coniplr1int s t i~ tes  
a joint cause of action. l o l l c ) )  1.. L i i ~ h o r  ('0.. 131. 

Complaint in this case held to state n joint cnnue ngilinst ri~ilroad company 
and engi~ieer by fireman injured in performilnr6e of his duties. Ibttl .  

§ 4b. Determination of Issue of Fraudulent Joinder. 
h petition for removal on the ground of fr,undnlent joilider is properly 

denied when tlie petition amounts merely to a rleninl of the :I llegatiolls of the 
complaint ant1 does not allege facts leading to compelling the conclusion. 
aside from the deductions of the pleader, that the joinder is fmntlnlent and 
made without right as  n matter of law. 3'011c.// 1.. L!cmhor C'o., 111. 

5 6. Proceedings in Superior Court After Motion. 
Wlie~i n cause is a proper one for removnl, iuitl atleqnate ptatition and bond 

are  duly filed, no further orders subst:uitially ilffecting thv rights of the 
parties may be entered except tlie order of rernov:ll, and tlie conrt may not 
allow a11 amendment and stay hearing on the motion to remove. Jfcrsori 1%.  

R. R., 21. 

§ l b .  Robbery With Firearms. 
Ikfendants threatening use of firearms mast linre possession of neapoiis in 

order to be guilty of "robbery with firearms." AS'. z-. Kcller, 447. 

§ 86. Form and Contents of Budget. 
111 order to provide new ~iecessary school ljuiltliiigs it is rerluiretl that tlie 

co~uitg l~o:lrd of educ:~tion file a "capital outlay" budget in addition to tlie 
"operuting" budget. and have same :~l~proved in accordance with the stiitutory 
procrdnre in June of the year in time for the inclusion of tlit nrcessnry out- 
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1;1y in the  co rnp~~ tn t ion  and levy of ntI cnlorcw tnxes, ch. 304, Public Laws of 
1937. nnti i t  i \  provided tha t  the county cornrni\ \~ot~t>r\  shall  be gixen reason- 
tlljle t ime to  inveqtigate and provitlr the  nrcr isnry  fnndi .  C'. S., 6467, mld t h a t  
the  Iloard of education 41nll not I)e :rnthorizetl to erect any I)n~lclinp tha t  i \  
ilut in :lc.cortl:li~ce with $ins appro\ etl 11: the  Sta te  Snpe r~n tcndrn t ,  nor m r e \ t  
more money there111 tllnn i. nl,ttl(~ ,1\,11l,lllle for  i t s  erection. ('. S .  3468. 
Zftf l~.s  r.  Kotrrd of Bdrtrictro~r, h9 

An :~l , l ) l ic ,~ t~on for  writ  of ~ritr~rdtr~~rrcr againi t  tllv bo:~rtl of cou~ i ty  conimih- 
\ioncbr. :111d the count? honrtl of edncation to cornpt'l the  erection of ilecaessary 
scl~ool 1)111ldings, is  properl> tlisrniiirtl ;it the  .Jnnnary Term of t he  SnptXrior 
( 'onrt .  \ince it indy 11ot then 11e drttsrmined tha t  defendanth will not pursne 
the  l)rop(,~ i ta tu tory  proct.tlnrc~ :it the propgr t ime to provide the  nrcaess:lry 
l~ni lc l inp~.  but plaintiffs i l ~ o l ~ l t l  not I)(, pre~cln(1etl f rom renewing their  tll~plica- 
tioii for  the  wri t  if cireumstdnce. 41oultl Intc'r appear  to ~ a r r . u l t  the  relief. 
Ibrd. 

SPECIFIC' PERFORJIASCE 

5 3. \Vaiver and IWfenses. 
1,ong ilelny, accvml);inied l ~ y  1lc.t. inc.onci.tent ~ i t h  ;I p l ~ r p o i c  of perforn~ing 

;I co11tr:~c.t. ~111 .  if not \v;~ivc>r I I ~  the  wller,  prcclntle tlir bnycr fro111 .pecitic 
pc~rfor~n:n~cc~ of t l ~ e  contract Rrttc r 1'. C'lr ccirdlr I.. 703. 

STATE. 
# 4a. L a n d s  Owned b j  Sta te .  

Title to tide-1:lndh i s  ill the  Stat() .  Iirs. ('0. r .  I'ot.tilclf, 63. 

# 4b. Agencies Vested \Vith Ti t le  a n d  Conveyanrr  of Lands .  
Tlie S t i ~ t c  I%o:lrd of IMncation. ;~s,suc.cc~ssor to  all  poxcJrs a ~ ~ d  t rns ts  of the  

presidtsnt and  directors of t he  Literary l.'~u~tl of S o r t h  (Iarolin;~.  S. ('. C'onsti- 
tntion, Art. IS, s w .  10, is  vested wit11 title to  nll public. 1:1nds, i i~c l~ id ing  
111ars11 1;111tls, owlled by said IJnr~tl a t  the  time of tllck  loptio ti on of the  said 
l~rovisioii of the  (~'onstitution. Iirs. ( l o .  1 . .  l'crr.~iic'lr>. 63. 

T l ~ e  Sta te  13oard of F:clllc~:ltion ni:~?. sell : ~ n d  (.onvCy the  fee in 1m1rs11 l;~ncts 
which coinprise olle t rac t  of rll;crsl~ la~l t l s  of rnctrc, t11a11 2,000 acres, (~'. S.. 7621. 
Ibitl. 

The  facat t ha t  ln:rrs11 lands conves t~ l  1)s the  Stat(& l{o:~rd of IQ111c:ltin11 a r e  
t11cre:lftrr filled in and  recl:~imed 11y the  p11rch:rser does not divest the  title of 
the ~~urc l ln sc~r .  ('. S.. 7540 ( 2  ) .  since the  conrey;lnc.cs is  of the  fee and not an  
c~;~senlcnt in the  lnntls. Ihid.  

The rlwd of the  S t a t e  Iloartl of Etlne;rtion to the  111ars11 lands in ques t io i~  
i s  7rc.ld good a s  against  tllc Stntr .  \Vhethckr the pnrc1i:rscr's title is  good ;is 
ilgiri~rst the 1711itetl S t :~ t r s  nl)on rec l ;m:c t io~~ of the lnntl in the  c o n s t r ~ ~ c t i o ~ ~  
of :in iulantl \v:rtcr\v;~g. C'. S . .  i .7S3. i s  not dtvitletl. Ih ic l .  

# 4c. E n t r y  and Grant.  
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3 3. Form and Contents: Vague and Contradictory Statutes. 
Ch. 414, Public Laws  of 1937, imposing a license t n s  OIL dealers in scrap  

tobllccSo, ia hcld not vague o r  uncertain, and  objectio~i to i ts  validity on t h a t  
ground i s  untenable. l'obacco Po.  1:. _llasictl l .  367. 

3 5a. General Rules of Construction. 
I f  t he  meaning of n s ta tu te  i s  ill tlouht, reference may I)e had to  the  t i t le 

a n d  contes t  a s  legislative declarations of tlie pnrpose of t he  rlct. 8. c. K o l l ~  r. 
447. 

§ 5b. Construction in Regard to Constitutionality. 
The presumption is  in f;lvor of the  consti tntion:~li ty of ;I s tntnte,  i ~ n d  :I 

s ta tu te  will not be declared unconstitutional unless th is  conc*l~~sion is  so clear 
t ha t  no r e ~ ~ s o n a b l e  doubt can  arise.  Tobacco Co. c. Jl trs~cc 71, 367. 

I11 considering the  constitutionnlity of :I s ta tu te ,  every presumptiol~ is  to be 
indulged in favor  of i t s  validity. S .  c. Lttcdcl-~. 558. 

\Then a s tn tn te  i s  fairly snscel>tible of two const ruct io~~*,  one con\ t i t l~ t ional  
and  tlie other ~ i o t ,  the  former will be acloptetl luitler the  rule of f:lrornble 
construction. Zbid. 

S ta tu tory  rec l~~irements ,  in all  evriitq. must be made to sqnnre with the  
provisions of the  organic Inn., o r  else tlisrcgnrcletl. S ( T s s ~ o u t ~  r. C o l ~ o u b ~ r , ~  
C01lllt,l/, (3.34. 

§ H. Const~~uction of Criminal Statute. 
Pellit1 provisions of a s ta tu te  must be strictly coi~s t rued.  S.  c. I~ ig l c ,  276. 
C'h. S6, src. 11. Pn1)lic L:aws of lW37, providing tha t  ''Aiiy person, . . . 

not being duly licenhetl to engage in tile coutmcting in th is  Sta te  a s  provided 
for  in th is  act ,  . . . shall  be guilty of a misdemeanor." h i l s  to define tlie 
ac ts  prohibited, the  doing of which shonld constitute a misdernennor, and  the  
f a t a l  cleficiency may not be supplied by judic2inl interpolation of words to 
constitute a criminal offense. S. v, d~tl ial t .  274. 

TAXATION. 

I. Consti tutional Requirement8 a n d  Re- 
str ir t iona 
1 .  Uniform Rule  a n d  Discrimina:ion. 

Tobacco Co, v. Jlaxwell .  3 6 i .  
2a. C'latlslflcation of Trades  a n d  P r o f e s -  

sions for  L i  c e n s e a n d  Privilege 
Taxes. Tobacco Co. v. Maxwell. 3 6 7 .  

3a. L.imitation on Tax Rate .  Sessions v. 
?olumbus County.  6 3 4 .  

3 b .  1,imitation on Tncrease of Indebted-  
ness. Royal v. Sampson County,  
2 5 9 ;  Sessions v. Columbus County,  
6 3 4 :  Twining v. TVilmington. 6 3 5 .  

4.  Xecessary Expenses. Sessions v .  Co- 
lumbus  County,  6 3 4 ;  Twining v. Wil- 
mlne ton .  6 5 5 .  

8. C'onnscatory Taxation.  Tobacco Co. 
v. Jlasn'el l ,  3 6 7 .  

11. Definitions a n d  Distinctions Between 
K i n d s  of Taxes  

13 .  Proper ty  Taxes. Lumber  Co. v. Gra-  
h a m  County,  1 6 7  

1.. 1 . w ~  a n d  A s s e ~ s m r a t  of T a s e s  
Y i .  Levy a n d  Assessment of Franchise  

a n d  Corporate Excess. Bus  r. Max- 
well, 12.  

YI. Lien a n d  Persons Liable 
32a. Date  of A t t a c h m e n t  of Tax Liens on 

I't'rsonalty. L u r  ber Po. v. G r a h a m  
Cl,""t~. I( i i  .", -~ . 

3?c. Vt?nBor a n d  Purchaser .  Lumber  ('0. 
v. G r a h a m  County,  1 6 i .  

3 f d .  Eminent  Domain.  Lumber  Co. v. 
G r a h a m  County. 1 G i .  

YIII.  Actions t o  1)e t rnnine  Yalidity of 
Taxea o r  I ssuanre  of B o r i ~ l ~  

38a. Enioininz Issuance of Bonds. Surlea 
v. ~ o m r i .  of Four  Oaks ,  3 0 5 :  ~ e s -  
siuns v. Columbus County.  634 .  

IS. Sale of I'roperty f o r  Taxes  
4Oc. Foreclosure of 'l'ax Liens. Bladen 

County v. Breece.  5 4 4 .  
42.  Tnx Deeds a n d  Titles. Gonrer v. 

('lsiyton, 3 0 9 ;  R 1 a d e n County 1 .  
Ereece.  5 4 4 .  

§ 1. Uniform Rule and 1)iscrimination. 
Public La\vs of 1037, ch. 414, esprrss ly  provides t h a t  tlie l iwnse t ax  therein 

provid6.d for  sho~ i ld  be paid 1)s "every person. firm or corporntioii engaged 
in buying or selling scrap tobacco." and  is, tlit3refore. nniform and  equal in 
i t s  :lpplicntion. Tobacco Co. c. .lfnswcll, 367. 
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TAXATIOK-Contiwed. 

fJ 2a. ClassiAcation of Trades and Professions for License and Privilege 
Taxes. 

Classification of scrap  tobacco dealers for  imposition of license taxes  1teld 
reasonable. Tobtrcco L'o. l;. Ll l t r z~c l l .  367. 

The  Geiieral Assembly has  wide discreti011 in selecting the  objects of t a s a -  
tion, and  ill classifying business and  t r :~des  for taxation and  allocating to 
each i t s  proper share  of the  expenses of G o ~ ~ r n m e ~ l t .  Ibitl. 

fJ 3a. Limitation on Tax Kate. 
.I co~u i ty  m:ly levy taxes for  necessary expenses within the  l imi ta t io~i  fixed 

in Art .  V, see. 0, without a vote or special legislative approval. Ressio~ts u. 
('olrrrtt bus Poli i~ t,u, 634. 

A county n ~ y  levy taxes  for  necrwary espellses in excess of the  limitation 
fixed in Art. V, src. 6, without i l  vutr mhc,n the  levy is  nlso for  a special 
purpose with the  speci:~l apprornl of the  Legislature. Ibid.  

A county may not levy a t a s  for a purpose other than a necessary expense, 
whether special o r  general, ei ther within or ill excess of the  limitation fixed 
hy Art.  V, sec. 6. except by u vote of the  people under special legislative 
authority.  Art. VII,  sec. 7. Ibid. 

8 Sb. Limitation on Increase of Indebtedness. 
Debt retired by apl~lication of sialting fund i s  reduction of outst:unding 

indebtedness within colistitntioiml limitation. Iiouul 1 ' .  h ' (~?t tp~on C o u ~ t ! ~ .  "5% 
Fai lure  to complete refnntling operation within fiscal y r a r  has  nu n i :~ t r r ia l  

bearing on constitutiu11:11 limitation ou illcrease of dcbt. Ibitl. 
Election on hontl issne under Art .  V, sec. 4, is  required to he carried only 

by majority of voters voting thereon. ~S'c.suior/s c. C o l ~ r ~ l ~ b ~ t n  Couwt!l. 634; 
Twi)~i)l,g L.. TVilntin,qtoil. 655. 
i proposed bond issue which i s  not only in excess of the  amount by which 

the  county reduced i t s  o u t s t a n d i ~ ~ g  indebtedness during the  prior fiscal year, 
but also for  a pnrpose other than a necessary espense,  must be approved not 
only by the majority of voters voting in the  election nnder the  provisions of 
Art .  V, sec. 4, but also by a majority of t he  qualified voters of the county 
under the  provisions of Art .  VI I ,  see. 7, there being 110 conflict between the  
consti tutio~ial  provisio~is, tlntl t)oth l )e i~ig  apl)licable. Ibitl. 

8 4. Secessary Expenses. 
Bonds for  expenses other t han  necessary esgelises must be approved by a 

majority of t he  qualified voters of the  taxing unit p r o ~ o s i n g  to issue the  
bonds, mid not merely a majority on the  voters voting in t he  election. Art. 
VII, sec. 7. R ~ 8 ~ i o n . s  t. C o l ~ r n ~ b u ~  Colort!/, 634: I / ' w i ~ t i ~ c ! /  r. I17i7tili~igtoli, 65.5. 

A county m:ly levy taxes  for  necessary expenses within the  limitation fixed 
in Art. V,  sec'. 6, without a vote o r  special legislative approval. Scs8iot1.s u. 
Coluntbne  count^, 634. 

A county may levy t a se s  for  necessary expenses in excess of the  limitation 
fixed in Art. V, sec. 6. without a vote when the  levy is  nlso for  a special 
pnrpose with the  special approval of the Legislatnre. Ibid.  

A county nIilS not levy a t ax  for  :I 1nu1)ose other than a. necessary expense, 
whether special or general, ei ther within or in r s c w s  of the  limitation fixed 
by Art.  V, sec. 6. esvept by a ro t e  of the people under specin1 lrgislative 
authority.  Art .  VII ,  see. 7. Ibitl. 

.I proposed bond issne whicli is  not only in escess of the  amount by which 
the county reduced i t s  o~itstantliiig intlebtetlnrss dur ing the  prior fiscal year, 
but also fo r  a purpose other than a necessary espciise, must be approved not 
only by the  majority of voters voting ill the  electiou under the  provisions of 



Art.  T. sec. 4, hnt  also by :r 1n;ijority of t h r  ql~nlifietl voters of t h r  county 
under the provisiolis of Art .  TII, see. 7, there being I IO c o ~ ~ f l i c t  between the  
c80nstitntion:t1 provisiolis, nuti both being :~pplical)l t~.  Svs.~iolis 1 . .  ~ o l ~ c ~ ~ i h r t s  
('orc~r t!i. (334 : ' l ' lri~r ill!] z'. lT'i11ili1lyto)c. 63.5. 

I * ' i l ~ d i ~ ~ g  and  C ~ O I I C ~ I I S ~ O I I  of t r ia l  c o w t  t l ~ t  l ~ o s p i t ; ~ l  is  I I O ~  :r rwcvssary 
r spn r se  of t1r~frntl:lnt c40nnty affrrmc'tl on i ~ i ~ t l ~ o r i t y  of l'i1111io1. I.. W~e!/r~.oofl 
' f ~ t  2 1  x. . 2 4 .  S'(,ssio~tx 1.. ('olroir h1rs ('oio~t!/. 634. 

I:ol~tls for  t h ( ~  pnrl)ose of I~n i ld i r~g  an11 ( V ~ I I ~ J I ~ I ~ I I ~  ;I ~ n l ~ ~ i i ( . i l ) : ~ l  :1lr(litori11111 
:ire 11o1 for  :I nccess:iry ~ i i ~ i ~ ~ i ( . i l ~ : ~ l  esp~11st'. '/'rrii~i~i!/ 1.. 1 l 7 ~ l ~ ~ ~ i ~ r ! ~ t o ~ ~ .  6::. 

Tlie fin(li11g of the  w n r t  l1t~1ow tha t  I)on(ls for  the 1111rl10st~ of : i (q l~i r ing  1:111ds 
and  v s t : ~ I ~ l i s l ~ i ~ ~ g  1111111ic~ 1 ~ 1 r k s  :111(1 ~ J ~ : I ~ ~ ~ I J I I I I ~ S .  :i11(1 vqiri1111i11g ~ : I I I ~ ( ~ .  : ~ r ( ,  not 
for  :I ~ ~ c , c c w : ~ r y  nrm1iei11:ll tJsl)ellsc. is  :111l)rovc~l, Il/i(l. 

I<o~ltls  fo r  the  1,nrposc. of t.rcc.ti11g ant1 tyn i l ) l l i~~g  :I I I I ~ I I I ~ ( . ~ ~ ) ; I ~  1~11il1li11g to Ile 
~ i s ~ d  i11 p i r t  :IS :I p~il)l ic l i l ~ r : ~ r g ,  a r e  not for  :I i i c ~ ~ w : ~ r y  111 111i(.ip:11 ( L x p ( ~ ~ ~ s c ~ .  
Ibid.  

l'litb fintling of t l ~ c  r o ~ ~ r t  Irolow t l ~ t  I )o~~ t l s  for tlitl 11rirl1ose o f  : rcql i i r i~~g 1:lnds 
a n d  rroctiug sn i t :~ l~ lo  bl~il t l i~rgs thr rcw~i  for  rc~c~~,r ; r t io~l  :11rt1 :~tlrlt,tic. 1)nrposc.s. 
a r r  not for  ;l 11(v~w:i rg  ~ulrnicil) ;~l  o s l ) e ~ ~ ~ s ( ~ .  is  i ~ l ~ l ) r o v ( ~ l .  Ihi(l. 

# 13. Prope r ty  Tas(1s. 
' h x  on property is  :I visit:1tio11;11 t ; ~ s  ;I I I ( I  I I O ~  ; I I I  exc4sr t ax  for  tht, l~rivil(tgc 

of t n v ~ ~ i n g  proprrtg.  I , I I I I I ~ / ~ I ~  ('0. r. GIYI~IIIIII  ( 'o t r~~t j f ,  167. 

3 3211. 1)ate of Attach~nent  of Tas I i e n s  o n  I'trsonalty. 
'l'hc litm f o r  t:rscs ;~tt:rc~lrrs to ~ ' twl ty  o ~ l  tllr first <lay of ,il,ril of c ~ ~ c l l  ycvrr. 

the‘ 1111tc' 011 wllic.11 I ; I I I ~  is rrqnired to I)? listc)tl ill t he  n:lmr of thc. O W I I ( ~ ~ .  
('11. ?!)I, 1'1111lic. I ~ w s  of 1 ! )3 iq  scsc's. 701. 1401. 302. I I I I I ~ I ~ M I .  ( '0 .  1.. ( ; I Y I / I ~ I I I /  

( 'o~/~it , i / .  167. 
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is entitled to  have the  temporary order restraining the  issuance of the  bontls 
made permaiient, even in t he  absence of :I specific finding bg the  court t1i:lt 
a majority of the  qualified voters of the  town failed to  ro t e  for  the issnance 
of the bonds. N~r r l (~s  c. Co)~ri's. of Folrr O a k s ,  303. 

The  requirement of t he  County Finance Act, cli. 81, I'nblic Laws of 1!79i, 
t ha t  actions to restrain issnance of bonds by co~ l~ i t i ev  nillst be institntetl 
within 30 days of the  first pul)licntion of notice of the adopt io l~  of the  bond 
resolution, does not apply wlien tlie proposed 1)ontl i s w e  con t r ;~ rcn r s  tlir 
Constitution. Seusioics u. Col~trnD~is Co~r j~ ty ,  634. 

3 40c.  F o ~ ~ e c l o s u r e  of Tax Liens. 
I n  an nction to foreclose Iitl~tl f o r  tlelinquel~t titses. ortltlr w;ls issi1t.d ;11)- 

pointing a commissio~ier to  sell the  lands and clirecting the  %11e might be 11:ltl 
"on :lily (lay escept Snndny." The conlmihsioner hold the  lnnd on n 'I'uestl:~y 
of a week during which there  was  no term of tlie Sn l~ r r io r  ( 'ourt  in tlic 
county. Htlt l :  The  w l e  W:IS roitl ;I \  it nintter of lil\v. C. 8.. 690: Public 
Laws of 1931, ch. 23. Uludc~r ('orl~rtll r.  Ilt.ccc~', Z44. 

3 42. Tax D,eeds a n d  Titles. 
Where one of the  tellants ill common ill lalids collreys her  interest  thereill 

prior to  t he  insti tution of t ax  foreclosnre suit  i~gilillst her  by tlie service of 
summons, i t  wonld se tm tlint t he  purcli:~ser f rom the t rn ; t l~ t  is  nut h o ~ u ~ t l  
by the  judgment in the  t a x  foreclosnre suit. and  the  illluiicil);~lity foreclosing 
the  taxes  i s  not entitled to ;I wr i t  of assistaiice fo r  possrssioii of the  1;1ntls. 
Cozco c. Cltr!/to~r. 3U9. 

Where record shows t:ls sale WiIS had on day other than 1)rrmittetl by 1;tw. 
purchasers h a r e  notice, ant1 s:lle i s  roitl. Hlodc~~r ('orr~it!l r'. 1 ~ 1 ~ c ~ ~ c .  544. 

9 4. Deternl ina t ion  of W h e t h e r  T o r t  I s  Jo in t  o r  Several .  
Complaint h('7d to allege joint negligellcv of t lr iwrh prosim;ltely tnl~.ing 

in jury  to gue.t. C I O ~ I I  r t~glicr)~~ c. Htr!lirc s .  456. 

§ 8b. Se t t i ng  Aside Release  f o r  Mistake.  
h release f rom liability esecl~tetl  by plaintiff may be set ;wide for 1nutn:11 

mistalie, but may not be set  itside for  u i~i l :~ ter :~l  mistalrr o11 the  pa r t  of ~1i1il1- 
tiff o r  on the  pa r t  of defendnnt, itlid :111 i~istructioil  tllat i t  niiglit be nvoid(~t1 
fo r  mistake of either par ty  is< error.  ('11(~f'Ii u. A'. I?.. 1.52. 

TRESPASS T O  TI tT  TITLE.  

3 3. Sufficiency of Evidence  a n d  Sonsu i t .  
Held: Plaintiff's evidence failed to show location of lnnd mitler Sta te  grant  

with sufficient certainty. :mtl defendmit's motioii to  lolls suit hliol~ltl l r i~ re  1 ~ c n  
granted.  Puisous r .  L I I M  hcr Co.. 450. 

11. Order, Conduct nnd Course of Trial 
5 ,  I n  Gencral, Br ight  v. Hood ,  Comr.,  

410. 
6 .  ( 'onduct and R e  m a r k s  of Court. 

Thompson v. Angel. 3. 
11. Consolidation of Ac t ions  for Trial .  

Hobinsoil v .  Transportation Co., 489 .  
IV. Province of Court and Jury 

1 8 .  I n  General. 11cCuilers v. Jones, 4 6 4 :  
Campbell  v. Trust Co.. 6 8 0 .  

1 9 .  I n  Regard t o  Ev idence .  Campbell  v. 
Trust Co . ,  680. 

V. Sonanit  
22b. Considerat ion of E v i d e n c e  on >lo-  

t ion t o  Sonsuit. Cov ing ton  v.  James, 
7 1 ;  Gorham v. I n s .  ('o., 5 2 6 ;  Farfour 
v. Fahad. 2 8 1 ;  Briiey v. Roberson. 
2: ) s :  Smith  v. (.oath Co., 3 1 4 ;  Bright 
v .  Hood ,  4 1 0 :  Srllars v Bank.  :<On: . 
Rohinson v. Transportation Co.. 4 8 9 ;  
('ra\\.ford v. Crawford, 611 .  

2 4 .  Sufficiency of Ev i i l rnce .  .\Iorris v. 
.Johnson,  4 0 2 ;  G o r h a m  v. Ins. Co . ,  
5 2 6 .  
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25. Voluntarv Nonsuit. Klu t tz  v. Allison. 
3 7 9 .  

VI. Directed Verdict and Peremptow In- 
structions 

2i. In  Favor  of Plaintiff. L i thograph 
Corp, v. Clark. 400. 

V I I .  Inhtructions 
29a. Form.  Requisites a n d  Sufficiency in 

General .  Wal te r  v. Winecoff. 356. 
23b. Statemt-nt of Evidence and  Exnlana-  

tion of Law Arising Thereon. t pen- 
cer v.  Brown. 1 1 4 ;  Finance  Co. v. 
Trus t  Co., 4ib: Robinson v. Trans-  
portation To.,  489; Williams v. H u n t ,  
5i?: B r y a n t  v. Reedy, 748. 

29c. Ins t ruc t ion  a s  to Burden  of Proof. 
B r y a n t  v. Reedy, 748. 

30. ('onformit? to  P l e a d ~ n g s  a n d  Evi -  
llenve. Robinson v. Transportation 
('o.. 489; TTilllams v. H u n t ,  572. 

31. E x p r e s s ~ o n  of Opinion by t h e  Court. 
Halsey v. Snell. 209. 

3 2 .  Requests for Instructions.  B r y a n t  v. 
('arrler, 1 9 1 ,  

33. Stat<,ment of Contentinns a n d  Ohjec- 
tions Thereto.  B r y a  n t  v. Reedy, 
i48, Ed\vards  v. TThitehea~l,  838. 

34. Objections and Exceptions. B r y a n t  
v. Reedy, i4X. 

36. Construction of Instructions and  Gen- 
e ra l  n u l e s  of Revie \ \ ,  B r y a n t  v .  
Reedy, i48. 

VIII.  Issues and Yrrdict 
3i. F o r m  a n d  Suf ic ie rcy  of Issue. F i -  

nance Co. v. Trust .  478. 
XI. Trial hy Court 

52. Agreements and  n' a i  v  e  r  of J u r y  
Trial .  Mc( 'u1lers  v.  Jones.  464. 

5. Course  a n d  Procedure  i n  General.  
Where the jnry finds that  defendant i s  liable for ver tn i~l  ch:~t te ls  a s  bailer, 

and i t  appearh t l ~ t  the specific chattels ca~ ino t  l)e delivered. tlie tr inl  conrt 
has  discrtltionary Ilower to retain the  cause for  tr inl  on the isqnr of the vnhie 
of tlie chattels a t  the  time of the breach of the I~;lilment. IO'tcjh t z' Hood, 
Conir . ,  410. 

# 6. Conduct  a n d  R e m a r k s  of court. 
A remark of the court during the coilduct of the trial  and in the henring 

of the jnry, to the effect that  the very law 1111on which t l r fent l~nts  predic:~ted 
their  clefense w a s  a bad lnw. is prejudicial er ror  n-hich mity 11ot he cured by 
a later staterne~it  tha t  the court's perso~ia l  disagreement with the law did not 
render i t  ally the less effec+ive az: the law of tlw 1:~nd to be respected ui~tl  
obeyed by thr. conrt und the j n r ~ .  :~ntl  a new trial  i i  awlriletl on defeiid;~nt's 
appetll. I'kot ibj~otr  z'. d ~ t y t  2 ,  3 .  

11. Consolidation of Actions f o r  Trial .  
C'onrt may c o ~ ~ s o l i d : ~ t r  several action\ by different plaintiff$; ngni~ist  same 

defcndai~ts  w1ic11 they involve same t rn l l s ac t io~~  a11d defense Robt~tsotr 1 . .  

I ' ra~ t spo~ . t c~ t to t t  Co . ,  489. 

5 18. Province  of Cour t  a n d  Jury i n  General.  
Where the parties do not w ~ i v e  trial  by jury, nor conbent that  the c o ~ i r t  

find the facts, i t  is  er ror  for tlie court to enter judgment witlmut tlie :~ ld  of 
the jury on the  conlrovcrted issues of fac t  mised by the p1e:ldings I l c C t t l l c ~ s  
v. Jot!(  s ,  464. 

Care rnwt  he submitted to jnry upon issues raised by tle11i;tl of knowledge 
or  information a s  to t ru th  of material  allegations of complaint, even though 
evidence is  sufficient to w a r m n t  directed verdict for  plaintiff. Compbcl l  1;. 

Trrtst Po., 6b0. 

1 .  Province  of Cour t  a n d  Jury i n  Regard  t o  Evidence. 
The competency and admissibility of the evidence is  for  the  vonrt to cleter- 

mine: the weight of the  testimony and the credibility of the witness 1s for 
the jnry. ( 'cr t~~pb(' l l  1;. T r u s t  ('o., 680. 

22b. Consideration of Evidence o n  Motion t o  Sonsui t .  
Vpon motion to ~lonsliit, the e l  idcnce must 1)e co~isidercd in thc light rllolzt 

favorable to plaintiff and assumed to  he true.  ("ot.iti!jtott I. .  J n ) ~ t c s .  71. 
On motion to nonsnit, the plaintiff is  cwtitled to the benefit of every fnct a ~ ~ t l  

inference of fact  pertaining to the  issues i~~volvet l ,  w h i c l ~  t u ; ~ ~  \I? re:~so~l;lhly 
deduced from tlie evidence. Gorl~rct)i r. 111s.  Co., 5.76. 
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TRIAL-Continued. 
The  fac t  t ha t  defendant fa i l s  to object to the  admission of certnin evidence 

which might be relevant i n  these connections, does not preclude the  court f rom 
determining i t s  irrelevancy in pnssing npon the  probative v ;~lne  of the evi- 
clence. Fa r fou r  v. E'ahad, 281. 

Upon a motion to nonsuit, the  evidence tentling to  snr)port plaintiff's cause 
of action i s  to be consicleretl in the  light most favorable to pli~intiff, ant1 he  
is  entitled to every reasonable intendment thereon and  every reasonable infer-  
ence therefrom. C. S., 567. Ul'ilc!~ z.. Robo-son. 295; 8111ith 2.. Coctch Co.. 
314; Br ight  v. Hood, Con~r. ,  410. 

Defendant's evidence, which does not contradict o r  impeach plaiutiff's evi- 
dence, hut  serves only to  amplify and  explain i t ,  is prol)tvly considered on 
defendant 's  motion to nonsuit. Srlln1.8 t'. Bnr~k .  300. 

On ;I motion to  nonsnit, only the  evidence fnvora1)le to plaintiffs is  to  be 
considered. R O ~ ~ I / R O I L  2'. T r a ~ ~ ~ p o ~ . t ( ~ t i o n  Po.. 489. 

I n  a n  action to  esti11)lish a p ~ r o l  t rus t ,  defendant's evidence of the record 
in subsequent parti t ion proceedings 1)t)tween the ~ m r t i e s  is  properly considered 
upon defendant's motion to  nonsuit on the  ground of estoppel, since defend- 
ant ' s  evidence is not in conflict with plnintiff's evidence. I)nt is  in rxplanation 
thereof. C'ralcford o. C i ~ r ~ c f o i d .  614. 

8 24. Sufflciency of Evidence.  
Ordinarily, a pritira facie shon ing  carrit.s the  cast, to the  jury for  i t  to say  

whether o r  not the necessnry fncts have been esta1)lishetl. .Vo~.i.iu I.. .lolrir.rorr. 
402. 

I f  the  evidence i s  conflicting, o r  if diverse inferrnct,s may rwson:ll)ly I)c 
drawn therefrom, some favorable t o  plaintiff and  others favorable to defentl- 
;unt, t he  case should be snhmitted to the jury. Gorhrc~it 1.. I?/H. ('0.. 5%. 

g 26. Voluntary  Sonsu i t .  
Plaintiff broker institntetl this nction on a n  allrgetl contract  of sale and  

purchase. l k f e n d m t  purchaser filrtl :I cross-action alleging frnnd intll~cing 
h im to sign the  writing. r p o n  jndgment :IS of no~isni t  on plaintiff's cause of 
action, defenclmt p ~ ~ r c h a s e r  was  pernlittetl to take  n voliuntary nonsnit on 
his cross action. Hcld:  The vo lmta ry  n o i l s ~ ~ i t  (111 the  cross nction was  tanta-  
mount to  a withdrawal of the  charges of f rnnd iuntl misrepresentation, ant1 
plaintiff's contention t h a t  he was  entitled to hxve the issue of f raud tried 
by the  jury  i s  nntemble.  Iilutt: r .  dllisori. 379. 

5 27. Directed Verdict  i n  F a v o r  of Plaintiff. 
I t  i s  e r ror  for  t he  court to direct 11 vertlict in plaintiff's favor  on conflicting 

evidence, since if diverse inferences mtly reasonably be (lra\vn from the  evi- 
dence, some favorable to plaintiffs and  others favorable to defendant, the  
cause should be srrhmittetl to the  jury. L i t l r o y ~ ~ ~ p h  Corp. r. Cltrvk, N O .  

5 29a. F o r m ,  Requis i tes  a n d  Sufficiency of Ins t ruct ions  i n  G e n c ~ a l .  
Instructions held sufficiently full  in v i m  of admissions and  contentions of 

parties. T17trltvr 7'. Wirrwof. 3.76. 

5 29b. Sta t emen t  of Evidence  a n d  Explanat ion  of L a w  Arising Thereon.  
The t r ia l  conrt  i s  required to  stnte in a plain and correct manner the  evi- 

dence given in the  case and  to declare nntl esplttin the law on every subs t a~ l -  
t i r e  and essential fea ture  of the  case nrising on the  evidence. C. S., 564. 
Slw~reer o. Browi ,  114. 

When the  manner in which the court  s ta tes  the  evidence is  not prejudicial, 
the  instruction will not be held for  er ror  even though the  instruction might 
have been more aptly given in different form. E'itlu??cc Co. F. Tritst Co., 478. 



976 ANALYTICAL INJJEX. 

TRIAL-Corn tinued. 
Instruction lwld for  er ror  in fail ing to  esplain doctrine of wsporidcnt supe- 

r ior arising upon the  evidence. Robiusorr v. Ttxr~xpor'trrtiori Co.. 480. 
Whether il given s ta tu te  i s  applicrtble to  the  is  a qnestion of 

law for  the  conr t ,  rind a n  instruction t h a t  t l i ~  applicnhilit:,, of t he  s ta tu te  
was  a mnt ter  fo r  t he  jury is  e r ror ,  i t  being the  fmiction of the conrt to tell 
t he  jnry  wlint fi1c.t~ must psist  to nialre t he  s t :~ tu t e  npg1icnl)lp a s  n i m t t e r  of 
law. Tl'illinrrcs v. Hvrrt, 572. 

The rhnrgc  of the  conrt ,  a f t e r  s ta t ing  the  eviilrnce, in the  manner in which 
the  jury ~ v n s  ins t r~lc ted  tha t  the  recollection of t he  cvidence was  fo r  them 
Itcld without error.  Rr.utrtrt c. Rcc2d!j. 7-18. 

# 29c. Instructions as to Burden of Proof. 
The charge of tlie court  on the  burden of proof ilnd the  illnstrntion of same 

by ttnalogy to :I scale lrcld without error.  Bruarct 1.. Rwd!j, 7-18. 

# 30. Confornlity to Pleadings and Evidence. 
Il~strl ict ion 1cc.ld for  er ror  in fail ing to refer to i i idiridnal ilefcndnnt and  

treating c:lnsti :IS solely ag:linst corporate c1efentl;lnt. Robitrsor~ c. Trarisportn- 
tiou Po.. 4S!). 

I Y l i r r ~  there is  no eritlence tha t  the  accident in snit  occurr~:.tl in n bl~siness 
district i t  i s  e r ro r  for the  court ,  in i t s  instruc2tions to the jnry, to rr:rd the  
s t :~ tn tory  spcwl restrictions applicable to b~isint?w districts. Tl'illitrrris c. 
Hccrrt, 572. 

# 31. E:spression of Opinion by the Court in the Charge. 
Plilintiff introclucetl tcstiniony of s ev r r i~ l  wi tn twes  tendiug to esta1)lish the 

caontract s1w1 on. I n  i t s  charge. the  court  named only two of plnintiff's wit- 
ncwcs il~ltl ins t r~lc ted  the  jury tha t  if they l~rlievetl tlie tcs~:imony of these 
two witnrsses, irlltl fomid 1)y the  greiltt1r weight of the  evidenct. t he  fac ts  to be 
:ts thcy hat1 testified, to answer t he  issue in  p1:rintiff's fayor,  is hcld prcjndi- 
cVi:ll a s   mounting to a n  intimation tha t  the  j ~ ~ r y  might disrrgartl  the  testi- 
molly of tlir r r s t  of plaintiff's \~ i tnes ses ,  o r  tltilt s ~ i c h  evidence wtls w i t l~ou t  
significa:tnct1. Holsc!/ c. ~Strc~ll. 200. 

5 3% Requests for Instructions. 
A pilrty desiring specific. instructions on n pnrticular p1i:~se of the law 

;~~)pl icnl ) l r  to the evitlence s l i o ~ ~ l d  aptly tentler request therefor. Rr!jcttit z.. 
P o r ~ i ( > r ,  191. 

# 33. Statrnlcnt of <'ontentions and Objections Thereto. 
Escvpt io l~s  to  the  stntcmrnt of contentions in the  charge \rill not be sns- 

t:tinrtl wlien :11q~ll:tnt failcd to  bring the  mat ter  to tlie conrt's at tention fit 
t h r  time. Ur.!ltrtct 1 ' .  Rccrl?~. 748 : Ed~mr't ln r.  Tl'lr itcli cad. S3S. 

# 34. Objections and Exceptions. 
In:~tlvc~rtent misstatement of the  testinlony of witnesses must be brought to  

tile colu't's atttwtion a t  tlie t ime so t h a t  the  t r n r  evidence mr 5- be given the  
jury,  Br'!inrrt 1'. IZt3c7dy. 7-18. 

# 36. Construction of Instructions and General Rules of ]Review. 
13sc8cy)tions to disconnected portions of the  charge will not be sustained 

when tht. c11:lrge is  f ree  from error  when constrned contes t~i :~l ly  a s  a whole. 
B V ) / ~ I ~ I  t c ,  1?(~(7!1, 74% 

# 37. Form and Sufficiency of Issues. 
I n  this caontrovcrsy bet~veen tlir j~idgnient debtor and  the  p~lrcli :~ser a t  the  

esecnt io l~  snle as t o  the  amount of t he  bid, the  form of the  issue submitted 
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TRI-IL-Co)cti?ittctl. 
is held not prejudicial, since i t  presented for the jury's determination the 
controrerted amount of the hid. and the inclusion therein of nintters relatillg 
to nsstunption of prior liens by the purchaser are deemed htlrn~less surl)lusitge. 
Fi~~cclic'c Co. 2;. Trust Co., 478. 

5 52. Agreements and  Waiver of J u r y  Trial. 
Where the parties do not \vaive trial by jury, nor consent that the co t~r t  

find the facts, i t  is error for the conrt to enter judgment without the :lid of 
the jury on tlie controrertetl issues of fact raised by the p1e:ttlings. .lf(*('irllc~.s 
c. Jones, 464. 

TIIUSTS. 

# l a .  Creation of Express Trusts in General. (Limitation of actions to 
enforce, see Limitation of Actions 1 3 . )  

Espress trnsts a re  created by coiitr:~ct. express or im1)lird. T(,crrlre!l r. 
GllrlcU, 288. 

# Id.  Creation of Charitable Trusts. 
A chnritnble trnst may be careated for alnlost any Durpose that tends to 

promote the well-being of social man miless forhidden by 1;ln- or puhlic policy. 
i ~ n d  the protection of aniri~als i s  n permissire objective of a clii~rital)le trust. 
1l7~OdCo~li C. 2'l'll8f CO.. 224. 

Indefiniteness of the beneficiaries is a characteristic of chnritat)le trnsts, and 
designation of the purlrose of the trnst to bnlefit members of n class, nit11 
power in the trnstcvs to select indiriduak of that class as  specific beni%fic3iaries 
is sufficient, but tlie purpose of tlie trnst must be snfficiently definite ant1 
complete to Ire administered. Ibid. 

The doctrine of prrs has no application in this State, and while thc 
courts will seek to effectuate the intent of the donor of a charitable trnst if 
his purpose is expressed ~ i t h  sufficient certainty, they will not unt ler tak~ to 
substitute a similar trnst for oue that fails. Ibid. 

Charitable trust which 1e;ives funds in uncontrolled tlisc8retion of trustces' 
donees hcld void for uncertainty. Z h i d .  

8 7. Actions to  Establish Express Trus t  Kesting in  Parol. 
Plaintiff mortgagor ilistituted this action alleging defendant, his former 

tenant, agreed to pnrchnse a t  the fortdoanre sale for plaintiff's benefit. Hc'ld: 
Evidence of prior negotiations and the conduct of the parties was competent 
to estnblish the alleged trnst. H c ~ r l v ~  1 . .  Holt, 384. 

8 8g. Construction a n d  Operation of Charitable Trusts. 
The English statute of charitable uses, 43 Elizabeth. ch. 4. prevailed in this 

State until superseded hy C .  S.. 4033, aiid equities raised by charitable be- 
quests ha re  been ndministered by our courts, independent of the statute, in 
:~ccord with aplrlicnble principles of equity. Il*OodcO~li 1'. l'rl(,st Co.. 224. 

15. Acts o r  Transactions Creating Resulting or  Constructive Trusts. 
A resulting trnst is created when oue person's Inoney is illrested in land 

and the conveyance t:tktln in another's name. T ( ~ c c ~ l i c ~  I.. U~o'lr!/. 288: Jtrcliso~r 
7.. T l ~ o ~ ~ ~ p s o t l ,  538. 
h constructive trnst arises when land is acquired through fraud, or when, 

though acquired originally without fraud, it is against equity that i t  should 
be retained by him who holds it. Tcrrclrc!! f'. O~o'lf'!/. 288. 

Resulting and constructive trnsts arise intlependent of any contract and no 
trust or confidence is present, but the trnst relatiou is imposed by equity in 
order to work out the remedy. Ibid. 



975 A\NXLYTICXL INDEX. 

TRUSTS-Co)ttin zirZd. 

Grantor  nray engraf t  constructive t ru s t  npon his  warranty  deed npon n 
showing of f r i ~ i ~ t l .  Brilcy 1-. Rob(,rso~?. 2'1.5. 

I-Xlnity will enforce to  tlerisc 1)s declaring heirs a t  1:1w trnstees 
fo r  benr'fit of htineficii~ry under thc  contract. C'ha~)tbct'a r. R!tr~rs. 373. 

Where thirtl persons ~v ro l~gfn l ly  interfere wit11 the  fixed i l ~ t e l ~ t  of tes t :~ tor  
to  clrrisc. :nid h e q ~ w r t h  1)roprrty for  pl;~intiff's benefit, :~ntl  intluce testator to 
c~l ter  snrh  fisrtl i l ~ t e l ~ t  and lenvr pli~intiff ilothillg. 1)lniutiff nxly i inprrss t he  
estate with a t rn s t  in his f a ro r ,  evcu ;IS n g ; ~ i ~ ~ s t  i~inoceiit hrneficiarirs of 
test:ltor, since siich hrnc~ficinries. thol1g11 i ln~ocrut .  wo~i ld  not 11:lre receiretl 
the  ~ ) r o ] w r t y  hnt for  the  wrongfnl ac t  of the  third persons, mid therefore 
receive the. property t~nt ler  the obilgation of restitution. Boitt i~trco~~ r.  Trot- 
m a ~ t .  706. 

3 16. Hight to Damages or Right to Follow Trust Property. 
,\c*tiol~ hrld fo r  nl~licluitl:~tc~d clan~ngrs for  wrongf i~l  conversion of ~ ) e r s o ~ ~ n l t y .  

:111tl not for  r c c o ~ r r g  of tlic 1-1'8, and  actioll s~ i r r ived  only ngainst prrsol~;rl  
r e l l r r s t ~ ~ ~ t ; ~ t i v e  of tlecwsc~il tort-fe:~sor and  cotdtl not be ni:~ii~t:~inetl  : ~ g : ~ i i ~ s t  
t r n s t t w  1lnt1t)r his will. S1iski11 I - .  1'1.1i.st Co.. 347. 

Thc, lien of :I jn t lg~nt~ut  does not a t t n c l ~  t o  1iI11d held by the  jntlgmei~t tle1)tor 
nutler :III ~unrccordetl tlred ;IS a naked t r n s t w  or to ~ ~ l i i c l l  he has  obtail~rcl 
hontl for t i t l r  wit11 t ru s t  fnntls, nor rn;ry the  jutlglnent creditor content1 t h ; ~ t  
since he lent money for  which the  jndgmt~~ i t  \\.:IS ol)tnined ill relitrl~i*e on 
the  tlebtor's interest  ill the  lantl, lie is  thtbrc.fore entitlet1 to :r lien ~ i n d e r  t he  
~)r inc ip le  of eqnitable levy, the  relation of :1 jntlgment creditor to t he  p r o p  
er ty  Iwi l~g insnfficielit to  tlc5fe;lt the rights of the, ci'stliis r l ~ i c '  f ~ .~ r s t t ,~ r t .  Jrrc1;- 
so11 1. .  1'ho1~/isot1. 539. 

The  pnrchasr of l;rud with mo11ey Iwloiigiug to  othcrs care:ltes n resnlting 
t n w t  for  their  brl~t>fit, twtitling t h r n ~  to  follow tlir fmitls into the Innd. Z b i d .  

Plnintiff nl;tg t~sti11)lish resnlting t rus t  on prolwrtg of rstntc, for  iict of thirtl 
prrso11s in w r o ~ ~ g f l ~ l l j -  induciiig testator I I O ~  to  ( I e ~ i w  1)roperty t o  plaintiff. 
even  g gain st inno(.t~nt l)eneti(+ii~ries. No11 tr~l~tott I . .  l'r'ot~tttr~l. 506. 

3 1M. Competency and Relevancy of Evidence in -1ction:s to Establish 
Resulting Trusts. 

I'i1rol rritlenr'r is  c o n ~ l ) e t e ~ ~ t  to est;rltlish :I resulting trnst .  Jnrk.uon 2.. 

Tllolllpsoll. 5:3!). 

T7SCHT. 

9 1. Construction and Operation of Vsury Statutes in General .  
A note otherwise valid is  not r c ~ ~ d e r t > d  void either a s  to pr i l~cip :~l  or inter- 

es t  bp the  ta in t  of n s ~ ~ r y ,  blit is  slthject only to  the penalties :111d forfeitures 
of the  s ta tu te ,  one of which is  the  forfeitnrc, of a l l  interest  ~ h e o  ilsnrg i s  
properly p I (~a ( l (~1  n ~ i d  proven. C. S., 2306. Pi1111i~ I-. C'tr81if11t]/ (lo,. 760. 

9 Qa. Lunitations. 
Since :r junior l irnor seeking to  clujoin forec410snrr nnder  n prior mortgalge 

on the s;lme land l u ~ t i l  ;I ho~rn fidi, ctsntrorersg a s  to the  nmoinlt tliie ~ m d r r  
t he  prior deht i s  sett lrd,  i s  not entitled to i~ i ro l ie  the  forfeiture of a l l  interest. 
hut is  rtquircvl to t twler  tlir principal of the  debt ylns legal intl'rest. n decrty 
continning the  inj~unction to t he  final henring i s  not e r ro r  ~ l o t w i t l ~ s t a l ~ d i l ~ g  
ilefendnnts' plea of t he  two-year s ta tu te  of 1imit:~tions for  t h t  for fe i tnr r  of 
intrrest .  S. C'. ('ode. 442 (31,  even if it he conretled tha t  nn :.ctiou for  for-  
feiture of the  interest  is  barred by the  stiltnte. I'i?rlrilc 2.. C'os~tolt?l f'o.. 560. 

9b. Pleadings. 
I'snry ~ n n s t  be ~1c~:lt lrd.  l'i111ti.r I..  Cusrtnlt!i ('ri.. 560. 
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9 5a. Construction and Operation of Options in  General. 
Giving of option with right of entry in purchaser for certitin purl)osr3s tloes 

not pass title. Lurrlber Co. c. Grahunz Colottl/, 167. 

5 5c. Distinction Between Option and Contract of Sale. 
Agreement hcld an option and not a contract of sale and pnrchast' o f  real 

estate. Iilutt: c. Alllixol~, 379. 

6. Time of Conveyance. 
Where an option does not upecify the time within which the right to buy 

may be exercised, the right must he esercised within :I reaso1l:lk)le time. 
Ritto- c. Chand l t  r ,  703. 

§ 23. Specific Performance. 
Conceding that delivery of notes 11s the pnrch:~ser cmlstitntetl :ln nccel~tance 

of tlie option t u ~ d  \vilivetl tender of the pnrclinse price. the purchtlser i~ 11t ld  
eytopped by his laches in waiting more than ten years after the execntion 
of the contrtlct to tlem;uld hpecbific performance. Rit t r r  1'. Cl~nt~dlo-, 703. 

§ 29. Rights of Parties a s  to  Liens, Encunlbrances and Prior Convey- 
ances. 

Yollultmy deed esecntetl frandnlently to defeat prior mnregisteretl convey- 
nnce of life estate hcld voitl, the grantee in the deed to the fee having par- 
ticipated in tlie fmnd. 'I1u.ittl/ c. ('ocltrcct~, 266. 

§ 30. Rights of Parties in  Regard to  Leases of t h e  Property. 
A purchaser takes title snt)ject to n lease recorded prior to the registration 

of his deed. In  this case the lease was recorded ten minutes prior to the 
registration of the deed. Ft~cc~rticctr 1%.  .Worrinolt. 240. 

Id .  Residence of Corporations for Purpose of Venue. 
The residence of a domesticated corporation for the purpose of determining 

proper venue is the county in which its princil~nl plnce of busint~ss is located. 
C .  S., 466. Sictt Corp. 2'. R. R.. 19. 

Plaintiff, a clomesticated corporntion, institnted action ag:tinst several rail- 
road companies in a connty other than its resitlence. Thrre was no finding 
nor request to find that tlie cause of :lction arose outside the coluity of plain- 
tiff's residence. Hcld: llefendants' motion to remove to the connty of plain- 
tiff's residence should have been allotvetl. Zhid. 

WATERS ASD WATER COURSES 

§ 6. Dams and Ponded Water. 
The male plaintiff testified to the effect that prior to the constn~ction of 

tlefendant mnniril):llity's water system dam, his property was valunble fnrm 
litnd, that after the construction of the clam water hacked nu in a stream 
draining plaintiff's land so that it did not drain the 1;~ntl as  before. resulting 
i l l  the deposit of qnantities of silt, and that his drninage rlitches thnt were 
several feet deep where they emptied into the streilm fill with water to about 
the top, and thnt the lirntl had become wet and soggy and ruined for agricul- 
turn1 purposes. Hcld:  The evidence is sufficient to he submitted to the jury 
on the question of tlefendant mnnicipality's wrongfnl operation of the dam 
resulting in an invasion of plaintiff's riparian right to have the stream flow 
past the land i11 its natural quantity and in its accustomed channel subject 



to t l l c  right.; of other proprietors to a r e u s o n u l i l c  use of the wntcr. h'ii11i zl. 
I,( .rlicytotc. 54% 

I .  Ikte~wlini~tion of \Vllrther \Vaters Are  Savigable. 
'I'll? c 'olnnion l a \ v  rule that strealns arc' nn\- ig: \ I) le  o1i1y as far  :IS t i d e - w a t e r  

docs not  o t ) t : r i ~ i  in  this S t a t e ,  o l i r  rnlc being t h t t t  waters arc ~ l ; t v i g : l l ~ l e  i f  t l lc ,y  

n r r ,  or n i ; ~ y  1 ) ~ .  n s r t l  for cornnierctL of sn11st ; l l i t i : l l  :11lc1 ~ ) e ~ r l l i : ~ ~ l t ~ l ~ t  c l ~ i ~ r ; ~ ~ t t J r .  

1tc.v. ( '0 .  1.. l ~ ( l l ~ i i l ( ~ l f ~ ,  63. 
J l ' i ~ t c r s  covc~ring m:lrsh 1i111tls : t t  high tide so tllnt boats t l r a ~ v i n g  1111 to 20 

inrlws m l y  ~ ~ a v i g a t c ,  s ; t ~ i l e ,  111it receding a t  low ti(1e l)t\lmv t h e  1:111(1, ; t rct  ] l o t  

~ i a v i g a l ! l e  \ v : ~ t c ~ r s ,  I b i d .  

Q 1311. Convexancc o f  Land Vnder Savigablr \\'atcr and ('ontiguous 
Thereto. 

'Slit. S ta te  13o ; t rd  of E d l ~ c x t i o n  may sell zrntl convey thr f r t  in  n i : ~ s l ~  l a l ~ ( l s  

\vhic.li c o l i l p r i s o  o ~ ~ r  tract o f  111:trsh 1a11ds of n 1 o r e  t h n u  2.000 ;rcrcLs.  t'. S., 
7 >.) 
t 6-1. I t ts .  ('0. I.. I'trt.ttr 63. 

'I'llc. f i l e t  t h : \ t  1llill.s11 l i l l l d ~  ~ ' O l l ~ t ' 3 . c d  1!3. the s t i l t ?  I :o ; l rd  of' ~ t h ~ c n t i o l l  : I r e  

t h e r c % f t r r  filled in  :111(1 r ~ ( ' l i ~ i l n c ~ d  113. the  p r i r ~ h i ~ s r r  does l i o t  (livest the title 
of thc~ l ) ~ ~ r c ' l l ; ~ s r r .  ('. S.. 7.740 ( 2 ) .  sinvr the co1 lv ry : lnc . e  is of thr fee i l l id  11ot i111 

c : l s e n i e n t  i l l  t l w  l ; l ~ ~ t l s .  I b i t i .  
I'h(, e l r t d  o f  t l i r  Stale' I:i>;lrtl of E t l u c a t i o n  to thc mnrsh lauds  i l l  qrirstion 

is lrc,ltl g o o d  :IS : r g ; t i n s t  t l i r  State. J Y l ~ e t l l e r  the 1 1 n r c l l : l s c ~ r ' s  titlr is g o o t l  ; IS  

: t g : r i n s t  1-11? r l l i t c d  S t : l t t l s  1 i ~ o 1 1  r c s c l ; l n l a t i o i l  of the l a u t l  i l l  the c w ~ l s t r n c t i o n  of 
:LII i111:111(1 \ v i t t o r \ v i ~ y .  (I. S., 7583, is not t l e c i d ( ~ d .  I b i d .  

2 3 .  ('ostr; a n d  At to rnpys '  Fees .  I n  re w i l l  
of Sltrile. 31il. 

IS. Construc.tion a n d  O t ~ ~ r a t i o n  of \Vills 
:(I. ( ; ~ n r ~ r ; r l  R u l e s  of  ( ' i i n s t ru r t ion .  Be l l  

v. T h o m p s o n .  2 3 1 .  
331,. LLIII I?  In S h e l l ~ s ' s  i'ase. 3 I a t t h e u . s  v. 

. \ la t the\vs,  2 0 4 .  
:33c. Vestell i ind i ' i~n t ingen t  Kerua iu< l r r s  

a n d  D r f e : ~ s i h l e  Fe ru .  P r i v o t t  v. G r a -  
ham 199. 

3 : : ~ .  D r s i r u c t i o n  of P a r t i c u l a r  E s t a t e  a n d  
\ -esl ing of  I?eniain, ler .  P r l v o t t  v .  
( ; r a ' nnm.  19!l. 

:32h. ( ' ha r i tnb l r  T r  u s  t  s \Yoorlcork v. 
T r u s t  ( 'o. ,  2%. 

3 4 .  L)esign:itii~n a n d  Dev i se r s  ;rncl L e g a -  
t ees  a n d  t h e i r  R e s p r c t i v e  S h a r e s .  
3l ; i t the\ \ -s  v. AIa t the \$s .  20.1. 

3 in .  R e s t r a i n t  o n  A l i t ~ i u t i o n .  D o u r l a s s  \-. 

39.  Act ions  tn ( ' o n s t r u e  TV~lls .  \Voo<lcork 
\-. T r u s t  ('0.. 2 2  I. 

S. Rights and Liab i l i t i e s  of I k r i u c r s  a n d  
I.epntees a n d  S u r v i v i n g  W i f e  

4 0 .  R i g h t  of  \ r i f e  t o  D sserl t  a n d  Effect  

41;. Sntnr . ?  of  T i t l e  a n d  R i g h t s  of D e -  
v i se r s .  I' r  i v  o t t  '.. (:rith:im, 1 9 8 :  
Seagic? v. H a r r i s .  339: B r i g h t  v. 
H o o d ,  410. 

4 7 .  R i g h t  of Ac t ion  aggilnst T h i r d  P e r -  
son  fo r  \ \ ' r o n g f u l l ~ -  I ~ i d u c i n g  T e s t a t o r  
X o t  t o  Dev i se  o r  U t q u e x t h ,  D o h a n n o n  
v T r o t m a n .  Toti. 
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WILLS-Con tit1 t ted. 
§ 3. Testamentary Intent. 

An agreement to adopt a minor and make her his heir. made between the 
person desiring to adopt the minor and the minor's parents, a s  the respective 
parties to the agreement, indicates that the instrwnent is not intendrd irs a 
nill. Michie's Code, 4131. C11cct11bo.s I . .  Hl/o's, 373. 

§ 4. Requisites and 1-alidity of Contracts to Devise. 
Intestate made a written agreement with the l~nrents  of a minor to adopt 

the minor and malie her his sole heir in consideration of the parents agreeing 
to the adoption and agreeing not to i n d ~ ~ c e  the minor to leave liis lawful 
custody. The adoption was never macle, but the minor lived with illtestate 
and his wife as their child, and there was no evidence of repucliation of the 
contract, but only that intestate failed to fulfill i t  11y executing n will. Held: 
The agreement being in writing, the stntnte of fr:luds does not a ~ p l y .  C. S.. 
088, and the contract to devise is ralicl and may be enforced by thrb minor 
upon her majority as  the third person beneficiary. C l~ t r~~tbc~fx  'c. H u e ~ x  373. 

8 5. Actions on Contracts to Devise. 
Where plaintiff introduces competent evidence that defendant's testate 

promised to bequeath plaintiff a certain sum of muney in consic1er:rtion of 
plaintiff's forbearing to sue for injuries receirecl in intestate's logging mill, 
evidence that the financi:il worth of testate a t  the time of the alleged contract 
was little more than the amonnt plaintiff claimed testate promised to bequeath 
him, is i r re le~an t .  Hulsc ,~  c. Strcll, 209. 

6. Measure of Damages and Recovery. 
When a ralid, written contract to devise is established, equity will enforce 

the contract in fa ror  of the beneficiary by declaring the heirs trt law trustees 
for her benefit and decreeing conveyance by them to her, i ~ n d  thns grant 
specific performance of the contract, and this remedy is ~ o t  in coriijict with 
the rule that n contrxct to mnltc n will ci~nnot be sprcilicnllg enforced and 
that  the courts cannot make a will. C'1~~1i~br.t.s c. HucI '~ .  373. 

§ 28. Costs and Attorneys' Fees. 
Even though judgment is entered in faror  of propounders, the trial court 

may tax the costs, inclutliiig an allowance to counsel rel~resenting c:breators. 
against the estate upon finding that the filing of the cnreat was apt and 
proper and done in gpod faith. C. S., 1244; Public I , a w  of 1037, ch. 143, 
sec. 1. I)& rc Will of S'lndc, 361. 

§ 31. General Rules of Construction of Wills. 
In  construing a will. the testator's iiitent, a s  gathered from the entire 

instrument, should be given effect, and every part and clause considered and 
harmonized, provided the result is not inconsistent with the general intent. 
Bell c. Thompkotc, 231. 

When the language of testator is not ambignous, no evidence outside the 
instrument is competent in determining its intent, and the fact that the in- 
strument contailis misspelling, iml~roper capitalizatioil :~ntl punctuation and 
grammatical errors does not take it out of the rule when the testator's intent 
clearly appears therefrom. Ibid. 

When a word is used in one part of the will in a certain seilse, the same 
meaning will be given the word in construing other parts of the instrument. 
Ibid. 

§ 33b. Rule in Shelley's Case. 
Ordinarily, the rule in Shclleu's cusc applies when the term "heirs" or "heirs 

of his body" is used in its technical sense of heirs r / ! r c ~  heirs as  an  entire class 
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or denomination of persons and not merely a s  desoiptio persortarum of indi- 
vidnals embraced within the class. Mattlrezrs c. Mattheztia. 204. 

8 38c. Vested and  Contingent Remainders and Defeasible Fees. 
A dtvise in the residuary clause to testator's widow for life, with remainder 

over to testator's children with further provision that if any child should die 
leaving no issue who shall attain the age of twenty-one, the share of such 
deceased child should go to his living hrotliers and sisters. (does not pass the 
indefensible fee to testator's children, since all the children might die without 
issue nttaiiiing the age of twenty-one, in which event the tclstator would die 
intestate a s  to the reversion after the defeasance of the fee. l'rccott n. 
Graham, 199. 

§ 33g. Destruction of Particular Estate  and Vesting of IiRmainder. 
The heirs a t  law of a deceased are  to be determined as  of the date of his 

death, and not as  of date of terminatioi~ of defe:*sible fee. Prirott  c. Grahtrnt, 
199. 

§ 3311. Charitable Trust. 
Charitable trust to prevent cruelty to animals held void for uncertainty in 

leaving funds ill uncontrolled discretion of trusters' donew. Ti~oodcock e. 
Trust Co., 224. 

§ 34. Designation of Devisees and Legatees and  Their Respective Shares. 
The term "bodily heirs" when used as  dcso?ptio pc'vso~trri.urn is broader 

than the term "children," and means lineal tlescendnnts, including graiid- 
children and other lineal descendants. Matthcu '~ c. Mattl~eic 8, 204. 

Test:ltor devised the laitds in question to his son for the term of his natnral 
life and after his death to his "bodilj heirs, if any survive him, and should 
he die without issue, I will and desire that said land revert 1 ~ c k  to my heirs 
a t  law." Testator's so11 died leaving him surv i~ ing  two chiltlren mid a child 
of a deceased child. Hcld:  If the devise conveyed a defeasible fee to testn- 
tor's son under the rule in Sl f t  llcu's caw, then the coiitingtncy upon which 
the fee was to be defeated did not happen, and the devise& grandchild is 
entitled to one-third thereof a s  a representative of her pnrent or if the devise 
created a life estate only i11 the first taker, then the terms of the limitation 
over are  sufficiently broad to inclltde the first taker's gralldcl~ild as  his lilieal 
descendant, and she is entitled to a one-third interest therein with her uncles, 
sons of the first faker. Ibid. 

§ 35a. Restraint on  Alienation. 
h devise of a vested remainder i11 fee in nnmetl beneficiaries with the condi- 

tion that "they shall in no wise either sell or mortgage saic property for a 
period of not less than 50 years" gives the beneficiaries immediate power of 
alienation upon obtaining deed from the life tenant, an absolute restraint on 
alienation, for any length of time. miliexed to a grant or devise in fee, being 
void. 1)ouglass v. Stcvens. 688. 

8 38. Residuary Clauses. 
Clause held to refer to personalty oiily. and was not residunry clause devis- 

ing land imt specifically devised. Bell v. T l ~ l ~ r s t ~ t l ,  231. 

§ 39. Actions t o  Construe Wills. 
When a bona fidc dispute exists between an executor and the beneficiaries 

under the residuary clause of the will a s  to the validity of r charitable be- 
quest therein, action for the determination of the legal effect of the bequest 
is properly instituted under the 1)eclaratory Judgment Act, ch. 102, Public 
Laws of 1931. IVoodcock c. Truet Co., 224. 
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8 40, Right of Wife to Dissent and EA'ect Thereof. 
When a widow fails to dissent from the will of her hurband in the nlanner 

and within the period allowed by the utatute, testamentary provision for her 
in real property escludes her from dower, nothing else appearing. Rcll 1. .  

T h  ic~s ton ,  231. 

8 42. Lapsed, Void and Refused Legacies. 
Lapsed, yoid or refused devises pass nnder the residuary clause if there be 

one, and in the absence of a resitlnary clanse they tlescentl to the heirs a t  law 
rls in case of intest;~cy. Pl'iz'ott z'. G ~ ~ r l i t r ~ , ~ ,  1%;  Hill r .  Colic, 408. 

,\ legacy of "honsehold furniture ilnd tangible property in, around mitl about 
or nsetl in connection" with test:ltorl.s rrriclence is defeated by testator's sale 
and abandonment of his resicleiice i ~ n d  his fililnre to estal)lish any other resi- 
clence. Hill v. Colie, 408. 

A devise of real property is defeated by testtutor's sole of all his reill prop- 
erty prior to his death. Ibid. 

5 46. Kature of Title and Rights of Devisees. 
Plaintiffs, chiltlren of testator, were the owners of the defeasible fee in the 

lantl in question under the residuary c1:unse of the will. nntl were the heirs 
a t  1;lw entitled to the reversion if the fee should 1)e defentetl. Held: Plnin- 
tiffs were the owners of the land either as tlevisers ~uitler the will or as  heirs 
a t  law of testator. and their deed ~vould convey a good. intlrfensible fee to 
the locus in quo. P1,ir'oft I . .  G r a h a ~ ,  109. 

Direction in a will that the executor sell certain lands and use the proceeds 
of sale to pay debts of the estate, and divide the balance among testator's 
three children, are imperatire directions constitnting an e11nital)le conversion 
of the property into pt~rsoniulty. Reflgle 1:. Horris,  339. 

All beneficiaries must unite in electing a reconversion. Ibid. 
Ueneficiaries under the residnilry clause of ;I will may maintain all action 

to recover chattels pnssing to them 11nder the residuary clause. Bright r .  
Hood, Conir., 410. 

5 47. Right of Action Against Third Person for Wrongfully Inducing 
Testator Sot  to Devise or Bequeath. 

Where third persons mrongfnllg prevent testator from devising property 
for pltlintiff's benefit, plaintiff may impress the estate with a trust even as 
:igt~inst innocent beneficiaries. I ~ O ~ I U I I I I ~ I I  1.. Trotntai?, $06. 
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( '0SSOLII)ATED STATUTES AXI) JIICIIIE'S CODE C'OSSTRUED. 

SEC. 
74. \Y11ni lwrsonalty i s  insufficieut, adlnil i istmtor may :rpl)ly for  nl~tl iori ty 

to  scll realty nt  :III$ t i n ~ r .  Ct'trlror/c r. F'lo!jtl, 77. Person c1;timing 
 sol^ srizin h:ls right to ( l t > t c 1 r ~ i ~ i ~ ~ ; ~ t i o ~ ~  of issue before sale t c ~  make 
irssets. f 'lrirnl b r~ ' s  I.. H!li't-s. 373. 

86. C'onrt mxy :111t1iorixe priv:tte ,sale of realty to  ~ n n l i r  asiiets npon proper 
lwt i t io~i  ant1 proof t1i;lt sucll will he :~tlv:~ntagtwns to c.st:rte. GI-trhnttc 
1 . .  I,'Io!/d. 77. 

9!). I ) i s i~pprov:~l  of c1:1im ill her  ~ W I I  fnvor l)y widow ill her  c:~pacity a s  
: i dn i i~~ i s t r a t r i x  solely 011 gro1111i1 1)roprit1t$ 1:tys no 11roper h s i s  fo r  
:~tl jntl ic:~tiol~ under tllis sec.tio11. I t r  t'c Slrcctt. 6'34. 

100. .\sscrtion of r ight to ret:til~ iusnr:l~rc.e funds  ; I S  nssigncr of polic$ is  not 
n cl:~inl against  the estate of insnretl. S c l l f ~ r s  v. I<otek, 300. 

137 ( 6 ) .  JIotlior of dtwtrsrtl en~ployec, lenriug no t l r p e ~ r t l e ~ ~ t s  hrld entitled 
to  n\vnrtl m ~ t l r r  tht. f;rc.ts. Heftrt?)!~ 1'. I'obb cC- Hoirrc~c'ood, Iirc.. 813. 

162. 159, 461. ('ommoll 1:1w rule t ha t  persolin1 right of action does not sur-  
r ive  11:1s Ilcen c11;111grtl 11y s ta tu te  so tha t  sllch ac0tiol~s. except those 
specified, survive against  persontll rel)rest3~lt;~tivr'. S~tsli i)? 1.. Trust  
('o., 347. 

1X2, c t  xcy. Agreelnent to ntlopt n i i~ lor  is  not :ul ":~doption." C l ~ c ~ n ~ b e r s  2;. 

R!~c't.s. 373. 

218 ( c  ) .  When s ta tn tory  linhility of stocltliold~-.r i s  rednced to judgment i t  
1)ecomrs fired nssct fo r  1)rnefit of creditors and  niny be sold wit11 
o ther  assets in b11llt by commissioner. Lit t lc 1'.  Stc.1'1~. 343. ('1:lirn 
: ~ g ; ~ i n s t  insol r t~nt  tmik  fo r  securities tlrpositetl f o r  safekerping is  
11;isc~l nl)on t lxprtw t rns t ,  : I I I ~  claimnllt is  not n "creditor" o r  "claim- 
ant"  witllin the  mc1ani1ig of the  statute.  and  the  s ta tu te  has  no appli- 
cation thcrrto.  Hr.i!~l~t r. Hood. Cotrlr .. 410. 

276 ( a  1 .  1Tnrr:lnt must allege tha t  r e f t~sa l  to support illegitimate child was  
willful. X. n. dlrl,rrtu b.  322. 

324. Linhilities of obligors on official l~ontls nntl inilemuity (.ontracts is  not 
enlarged by the  statute.  Midgctt 1.. S c l s o ~ t ,  396. 

416. Voltmtary nonsuit will riot ba r  snbseqnent art ion e ren  thong11 hrongllt 
irr fotwtr pctrtpt~ris. Hrilc!~ 1:. Robe'rno~c. 29.1,. .Appliei: to 1imit:rtions 
generally. iuclmling contrnct11:ll limitations i n  policy of i n s ~ u . ; ~ ~ ~ c e .  
L)istribrititcq Po. I.. 111s. Po.. .X6. n i s ~ n i s s a l  fo r  misjoinder of parties 
i s  nonsuit within provisions of statute.  Ibid. 

437 ( a ) .  Does not inlpnir cont rnct~~:I l  ollligations ;111tl is  va1.d. Blrilditcg cE. 
Lourr ,Issrc. v.  Jorrr.~. 30. 

437 ( 3 ) .  Applies only to  actions to  foreclose :lnd liot to exercise of power of 
sale, ant1 s ta tu te  must be ~ ~ l e a t l r d .  Spuitr I . .  Wi~rc,s. 432. 

441 ( 4 ) .  Action for  b r r t ~ c ~ l ~  of c>xprcsss t rns t  i s  bnrrrt l  ill three years. 
!l'i'arkr!/ c. Gtrrlr!~. 288. (':111se of action fo r  breach of express t ru s t  
:Iccrncs upon the  disarownl o r  repndi:ltion of t he  t rns t .  Bright 2;. 

Hood,  C o ~ r . .  410. 

441 ( 6 ) .  Action against  su r r tg  011 g n : ~ r d i a ~ ~ s h i p  I)orid is  hnr~.ed  a f t e r  three 
years f rom brcac'li co111pl:tined of. ('ol)lc!l c. Rcrrrlctt. :(l .  

441 (!9). Whether  Ci l l lSP of action for  reformntioli of i n s t r l ; m e ~ ~ t  for  mis- 
t n l x  wtts barred :IS betweell the  origin:~l parties Arld fo r  jury. L o w  
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SEC. 

cry c. V~lsotf,  800. Whether action ~ v n s  instituted within thwe years 
from discovery of alleged fraud 11cld for jury. Rrrle!~ u. Roberso~ ,  
295. 

4$2 ( 3 ) .  Is  inapplicable i11 snit to restrain foreclobnre upon tender of debt 
with legal interest. I'rnnix v. Caswult,~ Co.. 760. 

443. Cause of action to enforce resulting trust is 1)nrred in ten years. 
Tcachey c. Gurlcv. 288. 

446. Rental agent is not real part>- in interest in action for rents. and may 
not maintain action, mld this rule is not changed by C. 8.. 2367. 
Ins. Co, 2%. Locker, 1. 

451. Court may sign order for sale of realty to mnlie assets after 20 days 
from service of summons and complaint and filing of answer by 
guardian ad lrtenl for minor heirs. Grahon, c. Floyd, 77. 

4.73. I t  is duty of gnardian ad lifcria of minor heirs in proceedings to sell 
lands to make assets to file answer. Gt~alwnz c. Floyd. 77. 

466. Residence of domesticated corporation for purpose of renue is the 
county in which its principal place of business is located. S ~ t t  Colp. 
c. R. K., 10. 

468. Action instituted by domesticated corporation in county other than its 
residence should have been removed thereto on motion aptly made. 
there heing no finding that the cause of action arose in county other 
than its residence. S u t t  Corp. c. R. R., 10. 

480, 4S1. When original summons is not kept alive by alicrs and plr~rie.9 
summons, i t  works discontinuance. G o ~ o  v. Cla!jfon, 309. 

483 ( 1 ) .  Affidavits hcld insufficient to show that person upon whom procesb 
was served was "local agent." Plott c. Michael, 663. 

483 ( 2 ) .  Heirs under 14 must be served under this statute in proceedings to 
sell lands to make assets. Graltctin c. Floyd, 77. 

484. Averment that  defendants are nonresidents is insufficient to support 
service by publication. Groce c. Grocc, 398. 

506. Complaint must contain concise statement of facts constituting cause 
of action, and mere a l l ega t io~~  of the concliwion which the pleader 
conceives should be drawn from the evidence he intends to introduce 
is insufficient. Hinton c. ST-11 itch urst, 09. 

306, 519. Party is entitled to put in his pleading a concise statement of his 
cause of action or defense, and nothing more. Pattcrsotl c. R. R., 38. 

509, 537. Defendant has thirty days from determination of motion to strike 
out in which to answer or demur. Heffncr c. INS. Co., 350. 

519. Denial in language of this statute is not an  admission, but puts plaintiff 
to proof. Can~pbell c. T1.218f PO.. 680. 

535. Complaint will be liberally construed upon demurrer. Cu~ri~ingltan~ r .  
Haunes, 436; Sohmer c. Supplu Co., 522. 

537. Motion to strike out a s  matter of right is made too late after answer 
is filed and on day case is calendared for trial, hut court niny con- 
sider the motion in its discretion. 16arrcrz e. Land Bank, 206. 
Allegations that defendant carried liability insurance should have 
been stricken out on motion. Dnkc G .  Childrcn '~ Conc.. 370. Held: 
Motion to strike allegations from answer should hare  been allowed, 
the matter not constituting a defense. Patterson c. R. R., 38. 
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SEC. 
342. Evidence of justification or mitigation of libel must the supported by 

proper plea. B r p m t  c. R e c d ~ ,  748. 
547. Where real party in interest is joined, the action is a new action as  

to him, and cause does not relate back so as to prevent bar of statute. 
Ins. Co. r. Loclicr, 1. 

564. C h ~ r g e  held for error in failing to instruct jury in remlrd to concnr- 
rent negligence arismg on the evidence. H n r i ~ l l  1.. Wili~tiugtoit, 608. 
IYhen controverted queation is esistencr~ of contlitioi~ precedent and 
not the existence of the contract, f a i h r e  of charge to define contract 
will not be held for error. Ti7nltet' v. T17i?iecoff, 356. Instrriction on 
issue of contribntory negligence held for error in failing to explain 
law arising upon evidence relating to violations of safety statutes 
relied on by defendant. b",\'prnrr.r v. Brotc'11, 114 Instruction ltcld for 
error in failing to refer to individual defendant and treating c:uuse 
as solely against defendant. Robinson c. Trcc~l.upori'atio), C'o.. 489. 
Instruction held for error in failing to explain doctrine of rczspond(vt 
srcprrior arising upon the evidence. Ibid. Prohibition of statute ap- 
plies to remarks of court during examination of witness. A'. 1.. 

Havcey, 9. 
567. On motion to nonsuit evidence tending to support plaintiff's claim is  

to be considered in light most favorable to him. Brilr]/ v .  Rohcrxoit, 
295; Brigllt v. Hood, Con~r., 410. 

378. Court may affirm, amend, modify, or set aside finding or make addi- 
tional findings in consent reference, providing there is supporting 
evidence. Holder c. Mortgage Po., 128. 

614. 623-625. Judgment by confession. like any other judgmei~t. bevomes lien 
on judgment debtor's real estate a s  of the date tke judgment is 
docketed. Kecl z.. Bailcu, 150. 

632, 638. Where administrator c. t. a. is appointed, the appointment revokes 
prior letters of administration, C. S., 31, and separates him from all 
connection with the estate so that lie is not party aggrrieved thereby 
and may not appeal. I n  re  Extatc of Guslii~i, 210. 

637. When Superior Court rules that clerk had no authority 111 the premises 
in proceedings for adjudication of claim against estate under C. S., 
!39, the ruling ends the matter and the Superior Conrt has  no further 
.jurisdiction notwithstanding the broad provisions of this statute. 
In  re  Shutt, 684. 

643. When solicitor approves defendant's statement it becomes "case on 
appeal" and is not thereafter subject to correction. 8. c. Dcc, 509. 
When solicitor accepts service of statement of case on appeal and 
thereafter agrees that statement should constitute "caae on appeal," 
it  becomes so, and with record, may alone be consideretl. S. v. Millt r, 
317. 

643, 644. Since the life of defendant was a t  stake, the Suprtme Court con- 
sidered the "case on appeal" a s  "deemed approved" although it  was 
filed in Supreme Court without agreement prior to expiration of time 
allowed for filing exceptions or countercase. S.  c. Pai.nel1, 467. 

649. A4ffidavit which fails to aver that appellant is advised by counsel learned 
in the lam that there is error of law in the judgment xppealed from, 
is fatally defective. Gilntorc tl. Itzs. Co., 674. 
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690. Judicial sale not held on a JIonday or on one of first three days of 
term of court is void, and where record discloses that sale was had 
on day other than those allowed, purchaser has notice. Bladcii 
Cotcnt~ v. Dreccc, 544. 

699-710. Tenant rnaliing improvements is entitled to have allotted to her the 
part of the property improved. .Jcal;in,o v. Rtrickland, 441. 

867. As amended by ch. 349, Public Law.; of 1933. Ordinarily. ~irnr~dnn~us 
will lie to compel municipality to levy tns  to pay valid judgment. 
C a s u u l t ~  Co. c. Conrrs. of Strluda, 23.7. 

914. Receipt of notice of motion to strike out by mail renders service of 
notice by officer nugatory. Hcffncr c. I I I ~ .  CO.. 359. 

922. Ten-day period for cancellation of compensation insurance policy runs 
from receipt of notice of cilllcellntion by mail. Pcttit 1.. Trailer Co.. 
335. 

987. Evidence ht l d  to snpport finding that promise was original untlertaliing 
not coming within the statute. F~l izoa l  Home c. Spct~cer, 702. 

985. Sufficiency of memorandum to take contract of snle of realty nt auction 
sale out of statnte of frauds. Swtitlc c. Jol/cc. 602. Parol evidence 
is incompetent to establish essential element of contract required to 
be in writing. Kluttr v. Allison, 359. 

1131. 1156. Right to amend charter does not include right to anlend so as  to 
defeat preferred stocliholder's right to declaration of accrued divi- 
dends. Patterson c. Hosieru Mills, 806. 

1137. Affidavits held insufficient to show that nonresident corporation had 
"property" in this State or was "doing business" here for purpose 
of service of process under this section. Plott v. JIichael, 665. 

1225. When it is determined on appeal that claimant is entitled to improve- 
ments claimed in partition, claimant is not to be taxed with Superior 
Court costs. Jenkim 2;. Strickland, 441. 

1243. In  action against several defendants, the taxing of the costs is in the 
discretion of the court. Iilfrtt- c. Allison, 379. 

1244. Court may tax costs against estate i11 unsuccessful caveat proceedings. 
I n  re  Will of Slade, 361. 

1446. Judge holding courts for Spring Circuit has jurisdiction of entire term 
beginning in June and running into July. West 2;. TVoolzcorth Co., 
214. 

1608 (cc) .  Snperior Court has discretionary power to reinstate nppeal from 
county court upon motion aptly made. West v. Woolworth Co., 214. 

1660. Allegations held sufficient to support cross-action by wife for divorce 
a mensa et thoro. Ragan v. Rayan, 36. 

1666. Whether wife is entitled to alimony under this section is question of 
law on the facts and the court must And the facts. Holloway v. Hol- 
loway, 662. Where facts alleged in answer are  suficient, conrt need 
only And that facts are  a s  therein alleged. Ragan v. Ragan, 36. 

1667. In  motion for alimony pendente lite in action instituted under this 
section court is not required to find facts unless adultery of wife is 
pleaded as  a bar. Holloway v. Holloway, 662. 
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COSSOI,IDATED 8TATrTES~-C'onti?rcicd. 
SEC. 
1723. Title passes in condemnation proceedings when award  i;; pait1 into court  

uf ter  confirmation of cornnlissiowr's rrgort .  L t o ~ ~ b r ? .  Po. c. Grrllccr~~ 
C'ou11 tll, 1GT. 

1725. Costs mny l ~ r o l ~ e r l g  be taxed against  t lefendal~t mnnicip:~lity even 
thong11 jnry finds plaintiff i s  not entitled to recover for  taking of 
land for  sidewnllr. Jo-cis c. Mtrrs Hill, 323. 

1799. I l ~ f e n d a n t  testifying in o\vn I~c~linlf i s  entitletl to  s:lmc credit  a s  any 
ot1lt.r w i t ~ ~ w s  \vheu jury finds him worthy of hclief. N. v. 1 ) ~ .  ,TO!). 

1870. Indrmni ty  contract  of Assist:~nt Fisherirs Commissioner, which \-ins 
not contlitionetl a s  rcqnircvl by s t t l t ~ ~ t e ,  11cld ~ i o t  to cover 1i;lbilitg fo r  
tor t  cmmnittrd by him co1o1.c oflcii. JZitlgctt c. St , lvo~r,  3!)fi. 

21SS. Bight  of :rction against  guardian  for  failure to pay a11 snnis duc accrues 
s ix  n~ont l i s  a f t e r  da te  of ward's  majority. Coplc!/ 7.. Ncarlctt, 31. 

'L:3OB. I - snry  tloes not render note void, but  only subjects i t  to the  1w11:llties 
presrri l~ctl  11y s t a t ~ l t ~ .  P i l c ~ ~ i z  c. C'asritrlt!/ Co.. $60. J inior mortgagee 
(~njoin ing foreclos~irc for  lisury 1n11st tCndcr debt p111s legal interest. 
Ihid.  

230.5. 111 summary ejcct~ntint  tcnant mag show tha t  landlord's title had terrni- 
~i:\tc.tl a f tvr  telr:~ncg was  created. I,nssitc.~. I . .  Stcll. 3!)1. 

"29. Let ter  writtcw by plail~tiff and  recciwtl by tlefendant, cwntninilig tlr- 
mrntl  fo r  retraction of sr~ecitied libel, lreltl snfficient. ('. S., 914, not  
11ei11g npl)lic:~ble. Kotlr r. SCKS Co., 23. 

2-13". Words ch:~rging illnocent woman with iricontille~lcy a r e  ;rvtiol~:thle 
pi'r st,. :wtl i t  is  sufficient if evitlcnce is  ill s~~l)s tant i i l l  (wilfor~nity ~ v i t h  
\vortls alleged in bill of 11:1rticnlnrs. R l y n ~ r t  c. 12c~~i!/. 7-18, 

a>-- -.1t4. Aillegutio~ls t h a t  agrrelnent t o  lower ra tes  resultctl in 1owc.r prices to 
pl~hlic,  t h a t  plaiutiff trucker had f;liletl to olltain licenses for  his 
trnclis, h(j7tl properly stricalxw out. the  mat ters  not c o ~ ~ s t i t ~ i t i ~ ~ g  a 
clefense. I'crtto.so~r c. If. R., 38. 

5 S D .  Statu te  n l~ i s t  he construed strict ly and  neod not be pleaded, :ulil eac3h 
twen t i a l  s tep  in  excrcise of Iwwer of sale, inc lndi l~g csecut io~l  of 
tleed to last  and  highest bitltlrr, must I)e c o m ~ l e t e d  before the  cxpirn- 
tion of the  tell-gear period. Npai?r c. H i ~ l c s ,  432. 

2.598 ( d l .  Defense t h a t  propcrtg w l s  worth debt a t  t ime i t  mas l ~ i d  in Ily 
wstrt i  i s  available to  gmrrantor on note. 2'rrtst Co. I.. L)ltrrlop. l!)G. 

2621 (13 I. F : ~ i l ~ i r e  of car r ier  112. truck to obtain required licenses s ~ ~ l ~ j e c t s  
him to penalty prescribed. but does not render his I~usiness illtxgnl. 
I'trttcrso~c c. R. R., 38. 

2631 (53).  Evidence rnising inference tha t  driver was  on wrong side of high- 
way  l1c7tl snfficient on issne of negligence. Rob i r l so~~  I . .  'I'~.tr~rsporta- 
ti011 Co., -1S9. 

26'21 (57).  Whether  plaintiff failed to l r t ~ p  a proper distnnce 1)ehind vehicle 
going in same direction hc7d for  jury. Sl~ritlr 1.. Cotrt.11 Po.. 314. 

26'71 (89). Evitlence tha t  driver failed to signal his intention to stop 11~7d 
snfficicwt for  jury on issue of negligeucc~. Rwit l~  c. ('onclt ('0.. 314. 

"21 (102). Sentence fo r  reclrlcw driving hrld fo r  er ror  in erceetling maxi- 
mum sel~trnct. fixed by the  statute.  8. ?:. Crcrcs. $05. JIayor's court  
hc'ld withont jurisdiction of c h r g e  of o ~ e r a t i n g  motor vehicle n~l t le r  
jnflnence of intoxicating liqlior. li'. c. . JO~IIIY~III .  31'3. 
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C O S S O L I D A T E D  STATI'TES-Colt t ini tcd.  
SEC. 
2673, 2757. Mnnicipalities have bee11 given police power to regulate filling 

stations, but ordinances must not be discriminiltory. Shztford c. 
Tlra~ttesci l lc ,  135. 

2688. Contract for removal of sludge is not "sale" within statute. Plaut  
Food Co. v. Cltu?.lotte, 318. 

2776 ( r ) ,  c t  seq. Ordinance lrc'ld not in substantial compliance with statu- 
tory requirements, ant1 was not promulgated in conformity thtsrewith. 
Rlr liford 1;. T I ~ o ~ ~ ~ c s c ~ l l c .  135. Jluiiicipal ordinmce regulating filling 
stations need not comply therewith, since municil)aIities h a w  power 
to regnlate them within police power conferred by general la\\ ,  C. S., 
2673, 2737. Ibid.  

2787 (11)  (31) .  JIaintei~mice of traffic signals by mnnicil):~lity is govern- 
mental function, and municipality is not liable for nclgligent injury 
inflicted by employee in discharge of duties relating thereto. Hodfles 
c. Cllarlottc, 737. 

2948 ( 1 ) .  Election was held under charter provisioiis requiring a p ~ r o w l  of 
majority of qualified voters. S ~ t r l c n  v. Comrs.  o f  F o u r  Oaks ,  306. 

3101, 3103. Defense that property \vas worth debt a t  time it was bid in hy 
ccstrti is available to guarantor on note in payee's action thereon for 
deficiency judgment. T r u s t  Co. c .  U I ~ I I ~ O P ,  196. 

3301). Connor Act esleiiils protection only to creditors and p~~rchaser .  for 
value, and not to grantee ill fraudulent conreytlnce with Bnowlrtlge 
T ~ c ' i t t ~  1;. C o c k r a ~ ~ ,  26.7. 

3300, 3311. TYheil through mistalte deed of trust doe- not secure fnll :11ilo1111t 
of note, it may not be reformed as  against creditors or purcha.;ers fur 
value from trnstor. Lorcc'r)~ c .  Tl'ilso~r, SOO. 

3323. Certiflct~tes of ac1;nowletlgment will be upheld if in sub-tantixl cwnl- 
plinnce n i t h  statnte. f ' rcc i r~c~i~  c.  J l o ~ . r i s o ~ ~ ,  240. 

3411. Charge of m l a n f u l  pobsession for purpose of sale nnd charge of unlnw- 
ful sale are separate offenses and sn1,port separate sentence:. on geii- 
era1 plea of g ~ ~ i l t j .  S. c. M o s e h o r i t ~ ~ s ,  321. 

3411 ( 7 9 ) .  In  prosecution nntler the act. there is no presumption that poshes- 
hi011 is for p l i rp~se  of sale. R. c. Lochev,  525. 

4033. Supersecletl English statute of charitable uaes. but our courts of equity 
hare  administered cllaritilhle trusts indeprndent of tlie statute. 
Iroodcock 2'. T'r1tst Co., 224. 

4006. When widow fails to dissent from nil1 in milnner and within time pre- 
scribed by stntnte, testamentary provision for her in real 1)roperty 
excluder her from dower. Bell 2'. T l ~ u r s t o ? ~ ,  230. 

4131. Agreemer~t to adopt minor nntl make her his heir indicates that instrn- 
nient was not intended as  a will. Chunlbo's L.. B ~ e r s ,  373. 

4200. Intentional killing of human being with deadly weapon implies malice, 
and, nothing else appearing, constitlites m~lrcler in second degree. 
S. 1;. Hatl.lii118, 326. 

4209. When two defendants aid and abet each other in the cominisuion of 
the crime, both may be convicted as  principals on ch:~rge of cariial 
klionlrdge. 8. ?;. Hul l ,  639. Charge of carnal knowledge n ~ l d  rape 
may he properly joined in indictment, and State is not required to 
elect between tlie charges. I b i d .  
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4214. Charge of assanlt  with deadly we:Ipon with i n t e~ r t  to  Bill, r r su l t i~ ig  
i n  serious in jury ,  i s  a charge  of felony. S.  I- .  C'lcgg. 675. 

4216. Evidence tha t  tlefentlnilt poii~tetl gnn a t  tlrce:~scvl lrt 111 to preclntle non- 
snit  in prosecution fo r  involnntirry mnns1:lnghter. i:. 1 . .  Iicnd. 700. 

4267 ( a ) .  Defeild:~nts threatening use of firenrmv must have posse\4on of 
n.e:~l)ons in order to  be guil ty of "rol)hery with firrnrms." R. I > .  

Kcll(r .  445. 

4343. Record evidence hcld ins~~ffi'ient to  overrule nonsuit on clinrge of 
fornication and  ndnltery. A, C. Mi77r.r. 317. 

4651. Affidavit in pallper appenl mnst l ~ r  made by dcfel~tlnnt ant1 not by his 
attorneys. 8. v. Rohir~son. 3 6 .  

5467, 5468. Jlt~vdumriff will not lie to  compel k r y  of t n s  fol necessary hc.lioo1 
fi~cil i t ies prior to t ime s t a t i ~ t e  reqnires corn~nis'.ioners to perform snch 
(111ty. Mcnr's 1;. B o t ~ r d  of Bducclt I O U .  89. 

,5923. Stnte I3oirrd of Electioiis i s  g i ren  snpervi\ion over piimnries nntl elev- 
tions and  has  duty  to compel ohserrirnce of election In~vs.  Br~rqirt 
u. Bonrd of Elcc.tion.s, 140. 

6081. Eridence  lit Ed insufficient t o  show s ta tu tory  duty  on defendant owner 
to provitle two exits  f rom s1eel)ing cln:~rters. IT'omd.c ?.. Hall ,  16. 

6479 ( . 7 .  Prori<ion fo r  immediate notice of death  requires- esercise of rea- 
honnhle diligence wider t he  circnmstnnrch. Got.11nni v. Itrs. C o . .  ,726. 

7XO ( 2 ) .  Fact  t11:rt marsh  I :~nds  caonveyed by Sta te  Roartl of Education a r e  
thereaf ter  filled in by purchnwr doe\ not clive5t pnrcharer'b title. 
Ills. Co. v. mr.nwle, 63. 

7540 ( 3 ) .  Tide-lands coiistituting one c o n t i n n o ~ ~ s  t rac t  of ~ n : ~ r s h  lands of 
more than 2,000 ac r r s  a r e  not subject to ent ry  and  grnnt. It19. Po. 1..  

Par.mclc, C X  

76'21. Stnte Board of Edncation may sell marsh  lands comprising contignons 
t rac t  of more than 2,000 acres. III,?. C O .  C. P Q ~ I ( ' / c .  63. 

5830 (111). Iloes not apply to  operation of 1111ses fu r  h i re  within ;I city. 
Bus  C. J laswcl l ,  12. 

8081 (bbb) .  I l ldustrial  Commission mny review award  for  c*hanged condition 
upon petition filetl n-ithin ytwr from ln5t p;~yment.  Iitiigltt 1.. Bod!/ 
Po., 7. Commivuion has  jnrisdiction t o  review a\varc\ and  a l ter  corn- 
pens:ltion only upon finding of "cllmge of condition." Vrirrnr/ v. 
Knitt i tfy Co., 437. 

) ,  ( a ) .  Each m ~ ~ n i c i p a l  corporation i s  snhjrct  to  Compeilwtion Act. 
even though i t  employs less t han  five employers. l?trpc I , .  I l~ i t t tc~rs-  
r i l lc,  503. 

) , ( e l .  Where for  esceptional reasons computntion of "arerage melr ly  
wage" by enumerated methotls \vonld 11e unfnir ,  ( 'ommission may 
resort  to other methods of computation. Errrly C. Btrsnight 'I? Co., 
103, and  evidence 11c~ld snfficient to support fintling of "rsception:~l 
reasons." Ibid.  

8081 (1;). When employee employs more than fire employees it will be prr -  
anmetl t h a t  part ies h:lvr accepted prori4ions of Ctmpensation Act. 
Tsclreiller 2;. TT'eacir~g Co., 449. 
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CONSOLIDATED STATUTES-Cotatinued. 
SEC. 
8081 ( m m ) ,  ( q ) ,  ( t ) .  Employee is entitled to full  compensation for loss of 

vision although prior to accident he had astigmatism. Sclrruir~ s. 
Cpllolstering Co., 353. 

8081 ( r ) .  Third  person tort-feasor is  liable only for  amount sufficient to com- 
pensate employee for  injury. Rogers v. Construction Co., 269. Rights 
and  remedies under Compensation Act exclude common law remedies 
a s  between employer and employee. Tscheiller w. Weaving Co., 449. 

COSSTITC'TION, SECTIONS OF, COSSTRUED. 
ART. 

I, sec. 12. Charge of assault  with deadly weapon with intent to kill, re- 
sulting in serious injury,  is  charge of felony requiring indictment. 
8. v. Clegg, 675. 

I, see. 14. Sentence on both charges of illegal possession of intoxicating 
liquor for  purpose of sale and illegal sale held not cruel and unusual 
punishment. S. v. Noscl~oures,  321. 

V, see. 4. Debt retired by application of sinking fund is reduction of out- 
standing indebtedness within constitutioiial limitation, and failure to 
complete refunding operation within fiscal year has  no bearing on 
question. Roual z;. Sancpsoiz Coutttu, 259. Election under this section 
is  required to be carried only by majority of those voting therein. 
Sevsiom v. Coluntbuv  count^, 634; l'wininy v. Tl'ilnzir~gton, 65.5. But  
in apposite cases, Art. VII,  see. 7, is  also binding. Zbid. 

V, sec. 6. County may levy taxes for necessary expenses within this limi- 
tation without a vote or special legislative approval, and for necessary 
expenses in excess of the limitation without a vote for special purpose 
with special legislative approval;  but for  purposes other than neces- 
sary  expenses vote is  required regardless of whether t ax  is  within or 
in excess of the limitation. Sessiom a. Columbus County, 634. 

V I I ,  sec. 7. Municipality may not bind itself by contract creating a debt 
except for necessary expenses, even within exercise of i t s  powers, 
unless question is approved by majority of i t s  qualified voters. Madru 
v. S c o t l u ~ d  Seek,  461. Election under this section must be approved by 
majority of qualified voters, and  this section is  binding in apposite 
cases in  addition to Art. V, see. 4 :  bonds for other than necessary 
expenses must be submitted to vote under this section. Txinitrg v. 
Wilmington, 656;  Sessions a. Coluntbzis County, 634. 

IX ,  see. 10. State  Board of Education is  vested with title to Sta te  Lands. 
Iw. Co. v. Parmele, 63. 




