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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all  the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the :lame of the Reporter, 
counsel will cite the volumes prior to 63 X. C., a s  follows: 

1 and 2 Martin, ............... l,aglor g: Conf. a s  1 N. C. 

............................ 1 Haywood " 2 " 

2 ............................ '6 3 .' 
1 and 2 Car. Law Re- 

a 4 -  posifory 6 h.. C. Term 1"' 
1 Murphey ............................ " 5 " 
2 .......................... ...." 6 " 

3 " I' - 6 4  ............................ 1 

1 ITnwks ................................ " 8 " 

2 " ' 6  g 4 6  ................................ 
3 " ............................. . . . "  10 " 
4 " ............................ ...." 11 " 

.................... 1 Devereux Taw " 12 " 
2 " '* ................... " 13 " 
R " ...................... " 14 " 
4 " " .................... " 15 " 

.................... 1 " Eq. " 16 " 
2 " " .................... " 17 " 

................ 1 Dev. 6 Bnt. T,nw " 18 " 

2 " ' ................ " IS " 
3 R 4 "  ................ s 6  20 
1 Der. R Bn t. 1 3 1  ................... " 21 " 
3 ' 6  "2‘4 .................. 
I Tr~clell T.nw ..................... . . . "  23 " 

" '- ........................ " 24 " 
3 " " ....................... " 13 " 

4 " " ........................ " 26 " 
5 '. ........................ 17 " 
t! " " ........................ " 2s " - 4 ,  

" ........................ " 29 " 

8 " " ....................... " 30 .. 

...................... 9 Iredell Law a s  31 N. C. 
10 " ...................... “ 32 " 

11 " ........................ " 33 " 

12 " " ...................... " 34 * a  

13 " " 35 " ...................... 
...................... .. 1 " Eq. " 36 

2 '4  .' ...................... " 37 " 
3 " " ...................... " 38 " 
4 " " ...................... " 39 '. 
;i " ........................ " 40 " 
6 " " ...................... " 41 " - .. " ...................... " 42 " 
8 " " ...................... I' 43 " 

Busbec Taw ......................... " 44 " 
" Eq. ......................... " 45 " 

....................... 1 Jones J,aw " 46 " 
2 " .......................... " 47 " 
3 " ....................... " 48 " 
4 . " ........................ " 49 " 
5 " " ...................... " 50 " 
6 " .......................... " 51 " - .. 

" ....................... " 52 " 
8 " ... . . . . . . . . . . . . . . . . . . . . .  " 53  " 

1 .. Eq. ........................ " 54 " 
2 " ' ....................... " 55 " 
3 d '  ......................... " 56 " 
4 " " ........................ " 57 " 

5 " " ........................ " 58 " 
........................ 6 " " " 59 " 

'1 nn(1 2 Winston .................... " 60 " 
........................ Phillips T,a\c " 61 " 

........................ " Eq. " 69 " 

In  quoting from the reprinted Reports. collnsel will cite always the 
mardna l  (i. e., the original) paging, except 1 N. C. and 20 N. C.. which have 
been repaged throughout without marginal paging. 

The opinions published in the Arst six volumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions cf the Court, consisting 
of five members, immediately following the Civil War, are published in the 
volumes from the 63d to the igth, both inclusive. From the 80th to the 
lOlst volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 Jnly, 1937, are  published in volumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has consisted of seven members. 

i i 



J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERJI. 1939 AND SPRING TERJI, 1940. 

CHIEF JUSTICE : 

WALTER P. STACY. 

ASSOCIATE JUSTICEB : 

HERIOT CLARKSON, M. V. BSRNHILL, 

MICHAEL SCHENCK, J. WALLACE WINBORNE, 

WILLIAM 9. DEVIN, A. A. F. SEAWELL. 

ATTORNEY-GENERAL : 

HL4RRY McMULLAN. 

ASSISTANT ATTORNEYS-GENERAL : 

T.- W. BRUTON, 

L. 0. GREGORY, 

GEORGE B. PATTON. 

SUPREME COURT REPORTER : 

JOHN M. STRONG. 

CLERK OF T H E  SUPREME COURT: 

EDWARD MURRAY. 

MARSHAL A S D  LIBRARIAN : 

DILLARD S. GARDNER. 
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J U D G E S  

OP THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name District Address 
C. E. THOMPSON ....................................... First ............................. Elizabeth City. 
WALTER J. BONE .................................... Second ............................. Nashville. 
R. HUNT PARKER ...................................... Third ........................... R o o k e R a p i d s .  

............................. CLAWSON L. WILLIA~IS ................................ F o r t 1  Sanford. 
J. PAUL FRIZZELLE .................................... Fifth .......................... Snow Hill. 

................................ HENRY L. STEVENS, JR .................. .. .......... Sixth Warsaw. 
W. C. HARRIS ................................................. Seventh ............................ Raleigh. 
JOHN J. XVRNEY ............. ... ............... m. 

............................... Q. K. NIIMOCI~S, J R  .................................... Ninth Fayetteville. 
r .  ............................... LEO CARR .................................................... l e t  Burlington. 

SPECIAL JUDGES 
*. G. V. COWPER .......................................................................................... I i~nston.  

....................................................... W. 1.1. S. BURGWYN ................. .. Woodland. 
.............................................................................. LUTHER HAMILTOX Morehead City. 

WESTERN DIVISION 

...................... JOHN H. CLEMENT ..................................... E e e n t h  Winston-Salem. 
.............................................. ......................... H. HOYLE SINK Twelfth Greensboro. 

F. DONALD PHILLIPS .................................... Thirteenth .................... Roclringham. 
WILLIAM H. BOBRITT ................................... Fourteenth ................ Charlotte. 

..................... FRANK M. ARMSTROKG ................................. Fifteenth Troy. 
WILSON WARLICK ........................................ Sisteenth ..................... Xewton. 
J. A. ROUSSEAU .................................... Seventeenth ................. North Williesboro. 

.................. ..................................... J. WILL PLESS, JR Eighteenth Marion. 

.................. ZEB V. XETTLES ............................................ Sineteenth Asheville. 
.................. ............. .......... ...... FELIX E. ALLEY, SR .. Twentieth .. Tvaynesville. 

ALLEN H. Gwys  ............................... .... . .  Twenty-first ............. ....Reidsville. 

SPECIAL JUDGES 

............................................................................... A. HALL JOIINSTON Slryland. 
S ~ n r  J. ERVIN, JR ................................................................................... JIorganton. 
HCRERT E. OLIVE .................................................................................... Lexington. 

EJIERGEXCT JUDGES 

T. B. FINLEY ......................................................................................... North Wilkesboro. 
.................................................................................... N. A. SINCLAIR Fayetteville. 

HESRY A. GRADI. ........................................................................... Xew Bern. 
.................................................................................. *W. F. HARUIKG Charlotte. 

E. 13. CRANJIER ................................................................................... Southport. 



SOLICITORS 

EASTERN DIVISION 

Name District Address 
CHESTER R. MORRIS ................................. -ituck. 
DONNELL GILLIAM ................................... Second ............... .............. Tarboro. 
ERNEST R. TYLER ......................................... Third .......................... ...... Roxobel. 
CLAUDE C. CANADAT ................................ Fourth ....................... Benson. 
D. M. CLARK .................................................. Fifth ................................. Greenville. 
J. ABNER BARKER ....................................... Sixth ................................ Roseboro. 
WILLIAM Y. BICKETT ................................... Seventh ............................ Raleigh. 
DAVID SINCLAIR ....................................... Eighth ................ ... ...... Wilmington. 
F. ERTEL CARLYLE ..................................... Ninth ................................ Lumberton. 
WILLIAM H. MURDOCK ............................... Tenth ............................... Durham. 

WESTERN DIVISIOS 

J. ERLE NCMICHAEL .................................... Eleventh .......................... \Vinston-Salem. 
H. L. KOONTZ .............................................. Twelfth ........................... Greensboro. 
ROWLAND S. PRUETTE .................................. Thirteenth ...................... Wadesboro. 
JOHN G. CARPENTER ................................. Fourteenth .................... .Gastonia. 
CHARLES L. COGQIN .................................... Fifteenth ........................ Salisbury. 
L. SPURGEON SPCRLINQ ............................... Sixteenth ......................... Lenoir. 

.................... AVALON E. HALT ........................................ Seventeenth Yndlrinville. 
C. 0. RIDINQS ........................................ Eighteenth ..................... Forest City. 
ROBERT 31. WELLS ..................................... Nineteenth ...................... Asheville. 

........................................... JOHN Jf.  QUEEN Twentieth ....................... Waynesville. 
................... R. J. SCOTT ................. ....... ................... Twenty-first Ihnbury. 



SUPERIOR COURTS, SPRING TERM, 

The numerals in parentheses following the  date  of a term indicate the  
number of weeks during which the term may be held. 

T H I S  CALENDAR I S  UNOFFICIAL 

EASTERN DIVISION 

F I R S T  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 9 4 0 - J u d g e  Burney. 
Eeaufort-Jan 15' ( 2 ) :  Feb. 19t (2)  ; 

Mar. 18' ( A ) ;  Aprll  8 t ;  May 6 t  ( 2 ) ;  J u n e  
2 4 - ~ 

Camden-Mar. 11. 
Chowan-April 1. 
Currituck-Mar. 4. 
Dare-May 2i.  
Gates--Mar. 25. 
Hyde-May 20. 
Pasquotank-Jan.  8 t ;  Feb. 12. ( 2 ) ;  

Mar. 1 8 t ;  May 6t ( A )  ( 2 ) :  J u n e  3'; J u n e  
l o t  ( 2 ) .  

Perquimans-Jan.  15t ( A )  ; April 15, 
Tyrrell-Feb. 57; Aprii  22. 

SECOND JUDICIAL DISTRICT 

S l ~ r i n g  T e r m ,  1 9 4 0 4 u d ~ e  Nimocks. 
Edgrcombe-Jan.  22; Mar. 4: April I t  

( 2 ) :  J u n e  3 ( 2 ) .  
Martin-Mar. 18 ( 1 )  : Aprii 15t ( A )  

( 2 1  : J u n e  17. 
Nash-Jan. 29: Feb. 197 ( 2 ) :  hlar.  11: 

April 227 ( 2 ) :  May 22. 
Washington-Jan 8 ( 2 ) :  April 15t.  
Wilson-Feb. 5' ( 2 )  : May 13' ( 2 )  : J u n e  

247. 

T H I R D  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 D 4 O J u d g e  Carr.  
Bertie-Feb. 12; May 6 ( 2 ) .  
Halifax-Jan. 29 ( 2 ) ;  Mar. 1 s t  ( 2 ) :  

April 29.; J u n e  3t  ( 2 ) .  
Hertford-Feb. 26; April 153 ( 2 ) .  
Northamoton-Aoril 1 ( 2 ) .  
Vance-Jan. 8.: Mar. 4'; Mar.  l l t ;  

J u n e  17'; J u n e  247. 
Warren-Jan.  15 ( 2 ) :  May 20 ( 2 ) .  

F O U R T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 9 4 0 J u d g e  Thompson. 
Chatham-Jan. 15;  JIar.  4 t :  hlar.  1 s t ;  

Mav 13. - - " - 

Harnett-Jan.  8'' Fcb.  5 t  ( 2 ) :  Mar. 
18' ( A ) :  Aprii I t  ( A )  ( 2 ) ;  May 6 t :  May 
20.; J u n e  l o t  ( 2 ) .  

Johnston-Jan. 8 t  ( 2 )  ( A ) ;  Feb. 12 
( A ) :  Feb. 19t ( 2 ) ;  Mar. 4 ( A ) :  Mar. 11;  
Aprll 15 ( A ) :  April 22t ( 2 ) ;  J u n e  24'. 

Lee-Jan. 29t ( A )  ( 2 ) :  Mar. 25 ( 2 ) .  
U'avne-Jan. 22: J a n .  29t :  Feb. 5 t  

( A ) :  b a r .  4t ( A )  ( 2 ) :  April 8: Aprll 1 5 t ;  
April 22t ( A ) ;  May 27; J u n e  3 t :  J u n e  
lot ( A ) .  

F I F T H  JUDICIAL DISTRICT 

Spring Term.  1940-Judge  Bone. 
Carteret-hIar. 11; J u n e  10 (2). 
Craven-Jan. 8': J a n .  29t ( 3 ) :  April 

8 t :  May 1 3 t :  J u n e  3'. 

Grcene-Feb. 26 ( 2 )  : J u n e  24. 
Jones-April 1. 
Pamlico-April 29 ( 2 ) .  
Pitt-Jan. 15"; J a n .  22; Feb. 19;  Mar. 

187 ( 2 ) ;  April 15 ( 2 ) ;  May 6t ( A ) :  May 
20t ( 2 ) .  

S I X T H  JIJDICIAL DISTRICT 

Spr ing  T e r m ,  l!I40-Judge P a r k e r .  
Duplin-Jan. 8 t  ( 2 ) ;  Jan .  29.; Mar. l l t  

( 2 ) .  
Lenoir-Jan. 32'; Feb. 19t (2)  : April  8 :  

May 13t ( 2 ) :  J u n e  l o t  ( 2 ) :  J u n e  24'. 
Onslonr-Mar. 4 ;  April  15t ( 2 ) .  
Sampson-Fell. 5 ( 2 ) ;  Mar. 257 ( 2 ) ;  

April 297 ( 2 ) .  

S E V E N T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1940-Judp.e Williams. 
Franklin-Fe,. 5'; hlar.  18t ( A )  ( 2 ) :  

April 15' ( A ) .  
Wake-Jan. !I*: J a n .  15t ( 3 ) ;  Feb. 5. 

( A ) :  Feb. I2 t  ( 3 ) ;  Mar. 4' ( 2 ) ;  Mar. 1 s t  
( 2 ) :  April 8': April 15t ( 3 ) ;  May 6'; 
May 13t ( 3 ) ;  J u n e  3' ( 2 ) ;  J u n e  l i t  ( 2 ) .  

E I G H T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1E140-Judge Frizzelle. 
Erunswick-Jan.  8 t ;  April 8; J u n e  l i t .  
Columhus-Jsn. 29: Feb. 5 ( A ) ;  Feb. 

19t ( 2 ) :  April 19 ( 2 ) ;  J u n e  24'. 
iYew Hanovel.-Jan. 15'; Feb. 5 t  ( 2 ) ;  

Mar. 4t ( 2 ) ;  Mar. 18': Aprii 15t ( 2 ) :  
May 13'; May 17t ( 2 ) ;  J u n e  10'. 

Pender-Mar. 25 ( 2 ) .  

N I N T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 ~ 1 4 0 - J u d y e  Stevms.  
Rladen-Jan. 8 ;  Mar.  18'; April 29t. 
Cumberland--Jan.  15' ; Feb.  12t ( 2 )  : 

Mar. 4' ( A ) :  Mar.  11'; Mar. 25t ( 2 ) :  
May 6t ( 2 ) :  J u n e  3'. 

Hoke-Jan. 22; April 22. 
Robeson-Jan. 15t ( A )  ( 2 ) :  J a n .  29' 

( 2 ) :  Feb. 26t ( 2 ) ;  Mar. 18' ( A ) :  April  
8. ( 2 ) :  Aprll :2 t  ( A ) ;  May 6' ( A )  ( 2 ) :  
May 207 ( 2 ) ;  J u n e  l o t :  J u n e  17'. 

T E N T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 ! # 4 0 J u d g e  Harris.  
Alamance-Jm. 29t ( A ) :  Feb. 26': 

Aprll I t :  May 13' ( A ) ;  May Z i t  (2 ) .  
Durham-Jan. 8 t  ( 3 ) :  Feb. 19': Feb. 

26t ( A ) ;  Mar. 4t ( 2 ) ; ' M a r .  18t ( A ) ;  Mar.  
25.; April 22t ( A ) ;  April 29t ( 2 ) ;  May 
20.: May 2:t ( 4 )  ( 3 ) :  J u n e  24'. 

Granville-Ff,b. 5 ( 2 ) :  April 8 ( 2 ) .  
Orange-Mar 18;  May 1 3 t ;  J u n e  10;  

J u n e  l i t .  
Person-Jan. 22 ( A ) ;  J a n .  29t ;  April  

22. 



COURT CALENDAR. vii 

WESTERN DIVISION 

E L E V E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1940-Judge Nett les .  
Ashe-April 16'; M a s  2 i t  ( 2 ) .  
Allrghany-Apri l  29. 
Fors ) - th - Jan .  8 ( 2 ) ;  J a n .  22t  ( 2 ) ;  F e b .  

5 ( 2 ) ;  F e b .  1 9 t  ( 2 ) ;  Mar .  4 ( 2 ) ;  Mar .  1 s t  
( 2 ) ;  Apri l  1 ( 2 ) ;  Apr i l  1 5 t  ( A ) ;  Apr i l  
2 2 t :  M a v  6 ( 2 ) :  M a y  27t  ( A )  (21 ;  J u n e  

T W E L F T H  J U D I C I A L  D I S T R I C T  

Spring T e r m ,  1940-Judge Alley. 

Davidson-Jan. 29.; F e b .  1 s t  ( 2 )  Apr i l  
l t  ( 2 ) ;  M a y  6.; May  Z i t ;  J u n e  3 t  ( A ) ;  
J u n e  24'. 

Guilford-Jan.  1'; J a n .  8 t  1 2 ) ;  J a n .  
22'; Feb .  57 ( 2 ) ;  Feb .  1 9 t  ( A )  ( 2 ) ;  Mar .  
4* ( 2 ) ;  Mar .  187 ( 2 ) ;  Mar .  25. ( A ) ;  Apr i l  
I t  ( A ) ;  Apr i l  1 s t  ( 2 ) ;  Apr i l  29'; M a s  
1 3 t  ( 2 ) ;  May  27' ( A ) ;  J u n e  S t  ( 2 ) ;  J u n e  
17.. 

T H I R T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 4 0 J u d g e  Clement .  

Anson-Jan. 15'; Mar .  4 t ;  A p r i l  15 ( 2 ) ;  
J u n e  10:. 

Moore-Jan. 22.: F e b .  1 2 t :  Mar .  25t  
( A )  121  M a v  20': M a v  2 i t  ( A )  , - - , , - , . - - - . - . . 

Richmond-Jan.  8.; F e b .  5 t ;  Mar .  1 8 t ;  
Apr i l  8'; M a y  2 i ;  J u n e  17 t .  

Scot land-hlar .  1 1 ;  Apr i l  29t .  
Stanly-Feb.  5 t  ( A )  ( 2 ) ;  Apr i l  1 ;  M a y  

13 t .  
Union-Jan. 29'; F e b .  1 9 t  ( 2 ) ;  Mar .  

257;  May 6 t .  

F O U R T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 4 0 J u d g e  Sink.  

Gaston-Jan.  15'; J a n .  22t  ( 2 1 ;  Mar .  
l l t  ( A ) ;  Mar .  1 8 t  ( 2 ) ;  Apr i l  22'; M a y  
20t  ( A )  1 2 ) ;  J u n e  3'. 

Mecklenburg-Jan.  8'; J a n .  S t  ( A )  ( 2 ) ;  
J a n .  22.; ( A )  ( 2 ) ;  J a n .  22t  ( A )  ( 2 ) ;  F e b .  
5 t  ( 3 ) ;  F e b .  5 t  ( A )  ( 2 ) ;  F e b .  1 9 t  ( A )  
( 2 ) ;  F e b .  26'; Mar .  4 t  ( 2 ) ;  M a r .  4 t  ( A ) ;  
Mar .  18' ( A )  ( 2 ) ;  Mar.  1 s t  ( A )  ( 2 ) ;  Apr i l  
I t  ( 2 1 ;  Apr i l  I t  ( A )  ( 2 ) ;  Apr l l  1 5 t ;  Apr i l  
22t ( A ) ;  Apr i l  29t  ( 2 ) ;  A p r i l  29 t  ( A )  
( 2 ) ;  May  12'; M a y  127 ( A )  ( 2 ) ;  M a y  20t  
( 2 ) ;  May  27t  ( A )  ( 2 ) ;  J u n e  10'; J u n e  
10 1 2 ) ;  J u n e  24t  ( 2 ) .  

F I F T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 4 G J u d g e  Phil l ips .  

~ l e x a n d e r - F e b .  5 ( A )  (2 ) .  
Cabarrus-Jan.  8 ( 2 ) ;  F e b .  261: Mar .  

4 t  ( A ) ;  Apr i l  22 1 2 ) ;  J u n e  lo t  ( 2 ) .  
I redel l -Jan.  29 1 2 ) ;  Mar.  l l t ;  May  20 

( 2 ) .  
Montgomery-Jan.  22'; Apr i l  8 t  ( 2 ) .  
Randolph-Jan.  29t ( A )  ( 2 ) ;  Mar .  1 8 t  

( 2 ) ;  Apr i l  1'; J u n e  24.. 
Rowan-Feb. 12 ( 2 ) ;  Mar .  4 t ;  Mar.  l l t  

20. ( 2 ) ;  J u n e  l o t  12) .  
Stokes-Jan.  I * ;  Apr i l  I * ;  Apr i l  8 t ;  

J u n e  24'. 
( A ) ;  M a y  6 ( 2 ) .  

* F o r  c r i m i n a l  cases .  
t F o r  civi l  cases .  
:For j a i l  a n d  civi l  cases .  
( A )  Spec ia l  J u d g e  t o  b e  a s s igned .  

S I X T E E N T H  J U D I C I A L  D I S T R I C T  
S l ~ r i n p  T e r m ,  1 9 4 0 J u d g e  Gwyn .  

Burke-Feb. 1 9 ;  Mar .  l l t  ( 2 ) ;  J u n e  3 
( 3 ) .  

Caldwell-Feb. 26 ( 2 ) ;  M a y  20t ( 2 ) .  
Ca tawba-Jan .  1 5 t  ( 2 ) :  F e b .  5 ( 2 ) ;  

Apr i l  8 t  ( 2 ) ;  M a y  6 t  ( 2 ) .  
Cleveland-Jan.  8 ;  Mar .  25 ( 2 ) ;  M a y  

20t  ( A )  (2 ) .  
Lncoln-Jan.  22: ( A ) ;  J a n .  29t .  
Watauga-Apr i l  22 ( 2 ) ;  J u n e  107 ( A )  

( 2 ) .  

S E V E N T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1940-Judge Bobb i t t .  
Avery-April 8'; Apr i l  157. 
Davie-Mar. 1 8 ;  M a y  27t .  
Mitchell-Mar. 25 ( 2 ) .  
Wilkes-Mar. 4 ( 2 ) ;  A p r i l  29t  ( 2 ) ;  J u n e  

3 t  ! 2 ) .  
Yadkin-Feb.  26'; M a y  137 12) .  

E I G H T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 4 0 J u d g e  A r m s t r o n g .  
Henderson-Jan.  8 t  ( 2 ) ;  Mar .  4 1 2 ) ;  

A p r i l  29t  1 2 ) ;  M a y  ,27t ( 2 ) .  
DlcDowell-Jan. 1 , F e b .  1 2 t  ( 2 ) ;  J u n e  

10 ( 2 )  
~sk- an. 29 ( 2 ) .  
Ru the r fo rd -Feb .  26t  ; Apr i l  157 ( 2 )  ; 

M a y  13 ( 2 ) ;  J u n e  2 4 t  ( 2 ) .  
T ransy lvan ia -Apr i l  1 ( 2 ) .  
Yancey-Jan.  227; Mar .  18 ( 2 )  

N I S E T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 4 0 J u d g e  W a r l i c k .  

Buncombe-Jan.  12 ;  J a n .  8 t  ( 2 ) ;  J a n .  
22: ( 2 ) ;  Feb .  5 t  ( 2 ) ;  F e b .  19:  Mar .  4 t  
( 2 ) ;  Mar.  18;  Apr i l  I t  ( A ) ;  Apr i l  I t  ( 2 ) ;  
Apr i l  1 5 ;  Apri l  29;  M a y  6 t  ( 2 ) ;  M a y  20;  
J u n e  3 t  ( 2 ) ;  J u n e  17 ( 2 ) .  

Madison-Feh. 26;  M a r .  25; Apr i l  2 2 ;  
M a y  2 i .  

T W E N T I E T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 4 0 J u d g e  R o u s s e a u .  
Cherokee-Jan.  22t  ( 2 ) ;  Apr i l  1 ( 2 ) :  

J u n e  l i t  ( 2 ) .  
Clay-April 29. 
Graham-Jan .  8 t  (A1  ( 2 ) ;  Mar .  18 ( 2 ) ;  

J u n e  3 t  (2 ) .  
Haywood-Jan .  8 t  ( 2 ) ;  F e b .  5 ( 2 ) ;  

May  6 t  ( 2 ) .  
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JAMES A. LEAK, JR., AND JAMES A. LEAK, JR.,  v. CAROLINA 
POWER & LIGHT COMPANY, A CORPORATION. 

(Filed 2 February, 1940.) 

1. Nuisances Q 5 :  Waters  and Water  Courses B 11- 
Where, in an action for damages to plaintie's land resulting from a 

permanent nuisance which is  protected by the power of eminent domain 
or because of the exigent public interest may not be abated, award of 
permanent damages is made upon demand of plaintiff, defendant acquires 
a permanent easement entitling him to continue to mailltain the nuisance 
in the same manner. 

2. Judgments Q 3% 
A judgment estops the parties and their privies as  to all issuable mat- 

ters which are  contained in the pleadings or which are  within the scope 
of the pleadings and should have been brought forward in the exercise of 
reasonable diligence, and plaintiff will not be allowed to separate items 
of damage, but must sue in one action to recover all the damages result- 
ing from a single wrongful act. 

3. Same-Judgment fo r  permanent damages resulting f rom operation of 
dam held to  bar  subsequent action for  another  item of damage result- 
ing from same cause. 

A lower riparian owner instituted action and recovered permanent 
damages for the acts of an upper proprietor in interfering with the normal 
flow of water of the river by the operation of its hydroelectric dam, which 
interference with the normal flow of the stream rendered the operation 
1-217 
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of the lower riparian owner's ferry, used by him in going to and from his 
lands, and a s  a public ferry, impossible. At the t i ~ n e  of the institution of 
this action, any injury to the land of the lower proprietor by erosion 
resulting from the regular operation of the dam was apparent. This 
action was instituted by the heirs of the deceased plaintiff in the former 
action to recover damages to the land from erosion resulting from the 
regular operation of the dam. Held:  The erosion of the lower lands was 
merely an item of damage resulting from the r e ~ u l a r  operation of the 
dam, and should have been brought forward and asserted in the prior 
action for damages from the same wrongful act, snd therefore the prior 
action bars plaintiffs from maintaining the subseluent action, plaintiffs 
being in privity with the plaintiff in the former action. 

4. Judgments  8 35- 
Written prayers for instructions become a part of the record and judg- 

ment roll, and are  admissible on the plea of res jua'icata. 

5. Same: Evidence 5 34- 
Where the record in a former action is in existence and is before the 

court upon the plea of res judicata and disclos~?~ the identity of the 
actions within the rule of estoppel by judgment, the granting of d e f e ~ d -  
ant's plea of estoppel without findings of fact is not error, the record in 
the former action being the only evidence admissib!e to prore its contents. 

6. Waters  and Water  Courses § '?-Duties and liabilities of operator of 
d a m  during ordinary freshets. 

While the owner of a dam is not required to anticipate and is not 
ordinarily liable for  damages resulting from ~mprecedented storms and 
floods, it  is required to exercise ordinary care in anticipating flood condi- 
tions from an ordinary freshet such as  might be reasonably expected or 
foreseen, and may be held liable for damages resul~ ing from its negligence 
in failing to guard against any undue acceleration or retardation of the 
flood water. 

7. Same--Duties and liabilities of operator of dam during period of un- 
precedented flood. 

While the owner of a dam is not liable for damages arising from an 
unprecedented storm or flood, it  may be held liable for damages resulting 
from its negligence in manipulation of the dam causing undue accelera- 
tion or retardation of the flood water, the lower proprietors being entitled 
not to have the flood waters substantially augmelted by the sudden re- 
lease of large quantities of flood water from the dam, and the upper 
proprietors being entitled not to have flood damage increase by any undue 
retardation of the flood water, but the owner of rt dam may not be held 
liable for damages resulting from an unprecedented flood when it neither 
unduly accelerates in speed nor increases the quantity of water flowing 
from the dam, nor unduly retards the water abovc: the dam, but manipu- 
lates the dam so that  the water flowing from the dam is equal to that  
flowing into the pond above the dam. 

H. Sam-Evidence held insufficient to  show t h a t  damages to  plaintiffs' 
l and  during unprecedented flood resulted from any negligent operation 
of defendant's dam. 

Plaintiffs' expert witness, who had no personal lrnowledge of the condi- 
tions existing a t  the time, testified that in his opinion the flooding of 
plaintiffs' land resulted from the opening of a large number of gates in 
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defendant's dam, suddenly releasing a large quantity of water during an 
unprecedented flood. All the evidence, considered in the light most favor- 
able to plaintiffs, tended to show that the sudden release of water from 
defendant's dam would cause a crest which would reach plaintiffs' land 
in about four hours, which crest would adjust itself in six or eight hours; 
that on the day prior to the greatest flooding of plaintiffs' land defendant 
had thirteen or fourteen of the gates in its dam open; that on the date 
of the greatest flooding defendant had fourteen of its gates open, and 
that a t  all times while the gates were open water was flowing over the 
top of the unopened gates, thus showing that  defendant was not dis- 
charging any considerable water in excess of that which was coming in. 
Held: The expert opinion evidence is unsupported and amounts to nothing 
more than a speculation, and there being a total absence of evidence that 
defendant suddenly released a large volume of water on either the day 
before or the day of the maximum flooding of plaintiffs' land, defendant's 
motion for judgment a s  of nonsuit was properly granted. 

Trial § 21- 

The trial court denied defendant's motions to nonsuit a t  the close of 
plaintiffs' evidence and a t  the close of all  the evidence, but during the 
progress of the argument reversed itself and entered judgment a s  of 
nonsuit. Held: The matter was in Peri until rendition of a verdict, and 
the plaintiffs' contention that the court, having denied the motion a t  the 
conclusion of all the evidence, was without power to grant i t  thereafter, 
is untenable. 

CLARKSON, J., concurs in result. 

APPEAL by plaintiffs f r o m  Grady, Emergency Judge, a t  J u n e  Term,  
1939, of A m o x .  Affirmed. 

This  is  a civil action instituted by  the  plaintiffs, lower r ipar ian  own- 
ers, against the  defendant, a n  upper  r ipar ian  owner, to  recover damages 
alleged to have been caused by cer tain negligent a n d  wrongful  acts of 
t h e  defendant. 

T h e  defendant h a s  constructed a concrete d a m  across Y a d k i n  River  
and  has  erected a hydroelectric generat ing p lan t  adjacent  t o  said dam, 
the  dam and plant  being known as  the  Ti l lery Hydroelectric Generat ing 
Stat ion.  T h e  defendant, as  a public ut i l i ty  corporation, has  been oper- 
a t ing  said plant  since 1928 f o r  the  generation of electricity f o r  distribu- 
t ion and  sale. 

P r i o r  to  h i s  death, J a m e s  A. Leak was the  owner of 1,350 acres of 
l and  on t h e  east side of P e e  Dee ( P a d k i n )  River  a n d  the  islands therein 
formed by  the  thoroughfare of. said river, which lands a r e  located ap- 
proximately six miles below the  Ti l lery D a m  and  between the  Ti l lery 
D a m  and the  Blewett Fa l l s  Dam.  

D u r i n g  his lifetime a n d  a f te r  the  construction of the  Ti l lery Dam, 
on  1 August, 1929, the  said J a m e s  A. Leak instituted a n  action against 
the  defendant f o r  damages on two causes of action set out i n  his  com- 
plaint.  T h e  first cause of action was bottomed upon allegations t h a t  
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the defendant, during a period of freshet, negligently and without warn- 
ing, suddenly opened up the gates of the Tillery Ilam, causing an un- 
natural and excessive volume of water to flow down the Yadkin River, 
greatly accelerating and increasing the volume of the natural flow of 
the river and causing the crops of the plaintiff to be damaged and 
destroyed to his great hurt. I n  his second cause of action the said 
plaintiff alleged that the defendant, by obstructing; the natural flow of 
water in said river and by materially and substanlially cutting off and 
depriving the plaintiff of the normal use of the flcw of the stream and 
by the unreasonable use of said water by the defendant in raising and 
lowering the gates of the dam in disregard of the rights of the plaintiff, 
the lower riparian owner, causing the flow of water to be irregular and 
not in accordance with its normal and natural flow, and by the taking 
and use by the defendant of an unreasonable quantity of the normal and 
natural flow, the plaintiff has suffered substantial and permanent dam- 
age in that the continued operation of a ferry then being operated by 
the plaintiff in going to and from his lands and as a public ferry was 
thereby made impossible. 

There was a verdict for the plaintiff on each cause of action. The 
amount allotted to the plaintiff on the second cause of action as perma- 
nent damages has been paid and satisfied in full bg the defendant. 

Thereafter, in 1934, James 8. Leak died testatc, devising said lands 
to the plaintiff Edna R. Leak Bruton, for herself and in trust for the 
plaintiff James A. Leak, J r .  

The plaintiffs instituted this action 19 January, 1938, to recover 
damages caused by the alleged negligent and wrongful operation of the 
Tillery Dam on or about 7 April, 1936, in wrongfully manipulating the 
flood water during a period of freshet and by suddenly discharging an 
excessive and unreasonable quantity of water so 6s to bring about the 
existence of high and exceedingly rapid and destructive water in the 
Pee Dee River below said dam, causing an overfl3w which resulted in 
washing away the top soil of the plaintiffs' lands and destroying its value 
for agricultural purposes. Plaintiffs also allege t h l t  in the construction 
of the Tillery Dam in the manner described, and in the manipulation of 
the natural flow of the stream, and by interfering with the normal and 
natural flow thereof, and by creating a reserroir or basin in which large 
quantities of water were impounded, the defendant wrongfully invaded 
the right of the plaintiffs to the natural and normal flow of said stream ; 
and that by the impounding of an unreasonable quantity of water in said 
reservoir the defendant created, in times of freshet 01. high water, a highly 
damaging condition which unlawfully injured the property of the plain- 
tiffs and has deprived them of the beneficial use of a large part thereof; 
that in the manipulation of said dam the flow of water in said stream 
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is at times practically cut off and at  other times materially and injuri- 
ously accelerated and increased so that the plaintiffs are deprived of their 
rights to the natural flow of said stream and which has resulted in erod- 
ing and washing away and greatly damaging plaintifis' lands. 

At the conclusion of all the evidence the defendant renewed its motioll 
to dismiss as of nonsuit first entered at  the conclusion of the plaintiffs' 
evidence. At the time the motion was overruled and the defendant 
excepted. Thereafter, during the progress of the argument, the court, 
having decided that it was in error in overruling the motion of nonsuit, 
reversed itself and entered judgment dismissing the action as of nonsuit. 
The plaintiffs excepted and appealed. 

V a n n  & Mil l i ken  and B. M. Cov ing ton  for plaintif fs,  appellants.  
T a y l o r  & T h o m a s ,  Robinson,  Prue t t e  & Caudle ,  W .  H.  Weatherspoon,  

and A. Y .  Arledge for defendant ,  appellee. 

BARNHILL, J. While the complaint does not undertake to state two 
separate and distinct causes of action, it, in fact, alleges two causes of 
action and was so interpreted and treated by the court below. 

The first cause of action alleges the wrongful use of the water of the 
Yadkin River by the defendant, an upper riparian owner, which deprives 
the plaintiffs of their right to the natural and uninterrupted flow of the 
stream and which has caused the erosion and washing away of the plain- 
tiffs' land-a continuing wrong which amounts to a taking of plaintiffs' 
land or substantial interest therein. 

As to this cause of action the defendant pleaded res judicata and in 
support thereof offered in evidence the judgment roll in the case of 
James A. Leak v.  Carolina Power & Light Co., instituted 1 August, 
1929, and which was terminated at  the November Term, 1930, by final 
judgment awarding the plaintiff therein permanent damages on his 
second cause of action as stated in his complaint. This plea was sus- 
tained by the court below. 

From an examination of the second cause of action set out in the com- 
plaint in the James A. Leak case and of the complaint in this cause, it 
appears that plaintiffs' first cause of action herein and the second cause 
of action as set out in the James A. Leak complaint are stated in sub- 
stantially identical language. The alleged wrongful conduct of the 
defendant, as pleaded by James A. Leak, as the basis for a second cause 
of action is identically the same wrong set forth and described by these 
plaintiffs in their complaint. As to this phase of the case the causes of 
action are the same. But, in the James A. Leak action he sought to 
recover damages for the destruction of his ferry rights only and the 
plaintiffs contend that the judgment in said action is not a bar to their 
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right to recover damages to the land itself. They insist, therefore, that 
their exception to the order of the court sustaining the plea of res 
judicata should be upheld. 

This exception to the ruling of the court on the plea of res judicata 
presents but one question. Where two actions are based on the same 
cause or right of action bottomed on the same alleged wrong, does the 
fact that in the first action the plaintiff sought to recover a part of the 
damages to which he was entitled bar that plaintiT's successors in title 
from maintaining an identical action for the recowry of damages to the 
land itself 2 

Our decisions are to the effect that where the injuries complained of 
result from structures or conditions permanent in their nature and their 
existence and maintenance is guaranteed or protected by the power of 
eminent domain or because the interest of the public therein is of such 
exigent nature that the right of abatement at  the instance of an indi- 
vidual is of necessity denied it is open to either plaintiff or defendant 
to demand that permanent damages be awarded ; the proceedings in such 
case, to some extent, taking on the nature of condemning an easement. 
Rhodes v. Durham, 165 N .  C., 679, 81 S. E., 938, Clinard v. Kerners- 
ville, 215 N .  C., 745, 3 S. E., 267. Bn  action by landowners against 
a corporation possessing the right of condemnation for the maintenance 
of a continuing nuisance which adversely affects the value of plaintiff's 
land is, by demand for permanent damages either by the plaintiff or by 
the defendant, converted into an action in the nature of a condemnation 
proceedings for the assessment of damages for the value of the land or 
easement taken. The assessment of permanent damages and the pay- 
ment thereof vests in the defendant an easement entitling it to the 
continued use of the property in the same manner. Clinard v. Kerners- 
z d l e ,  supra. I n  those cases wherein it is alleged that lands have been 
subjected to an additional burden, the question of negligence is not 
involved. Clinard v. Kernersville, supra. 

The wrong complained of by James A. Leak in his second cause of 
action, as stated in his complaint, was continuing in its nature, resulting 
from the construction and maintenance of a permanent plant, the opera- 
tion of which adversely affected and damaged the property of said plain- 
tiff, a lower riparian owner. The prayer for an award of permanent 
damages therein converted the cause into an action for damages resulting 
from the wrongful taking, in part, of plaintiffs' pl5operty, which taking 
amounted in law to the imposition of an easement. The assessment and 
payment of permanent damages vested in defendant an easement in 
plaintiffs' land entitling it to continued use of the property in the same 
manner. Clinard v. Kernersville, supra, and cases I here cited. 
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B y  the verdict and judgment in the former action the defendant is 
estopped to deny that  by the construction, maintenance and manner of 
operation of its Tillery Dam i t  wrongfully interfered with and perma- 
nently damaged the plaintiff therein in his property right as a lower 
riparian owner. Likewise, the plaintiff therein and his successors in 
title are estopped to deny that  the defendant, by payment of the perma- 
nent damages assessed, acquired an easement in plaintiffs7 land, at least 
as to his ferry rights, permitting the continued use of its plant in the 
same manner without further rights on the part  of James A. Leak, or 
his successors in title, to c o m ~ l a i n .  

A judgment rendered in an  action estops the parties and their privies 
as to all issuable matters contained in the pleadings, including all mate- 
rial and relevant matters within the scope of the pleadings, which the 
parties, in the exercise of reasonable diligence, could and should have 
brought forward. Distributing Co. v. Carraway,  196 N .  C., 58, 144 
S. E., 535; G a r r e f f  c. Kendrick,  201 N .  C., 388, 160 S. E., 349. The 
whole tendency of our decisions is to require a plaintiff to t ry  his whole 
cause of action and his whole case a t  one time. H e  can neither split 
up  his claim nor divide the grounds of recovery. Power Co. v. Power 
Co., 188 N. C., 128, 123 S. E., 312; M'inslow v. Stokes,  48 N .  C., 285; 
C. 6'. v. Land Co., 192 U. S., 355, 48 L. Ed., 476; Eller  v. R. R.. 140 
K. C., 140. Where a party brings an action for a part  only of the 
entire indivisible demand and recovers judgment, he cannot subsequently 
sue for another part  of the same demand. Baird 13. 11. S., 96 U. S., 432, 
24 L. Ed., 703. As stated by W a l k e r ,  J., in Eller v. R. R., supra, "The 
general rule in the law of damages is that  all damage resulting from a 
single wrong or cause of action must be recovered in  one suit. The - - 
demand cannot be split and several actions maintained for the separate 
items of damage. Plaintiff recovers one compensation for all loss and 
damage, past and prospectire, which mere the certain and proximate 
results of the single wrong or breach of duty. The rule is different 
where there is a continuing wrong or the wrong is repeated as in the case 
of a nuisance or trespass, or where there is a new trespass distinct from 
the original one . . . Where there is an inrasion of another's right, 
the cause of action is the wrong, or what we technically call 'the inju&-,' 
which entitles him a t  least to nominal recompense to vindicate his right, 
and the consequences which immediately flow from the injury, ill the 
way of loss or damage, are but matters of aggravation. . . . She 
(plaintiff who was held to be barred) could carve out as large a slice 
as the law allowed, but she could cut but once. N o  one should be twice 
vexed for the same cause is a maxim of the lam we are not disposed 
to disregard and which it is well strictly to enforce." See also L i g h f n e r  
v. Raleigh, 206 N. C., 496, 174 S. E., 272; W e b b  v. Chemical Co., 170 
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N. C., 662, 87 S. E., 633; Baltimore 8. S. Co. v. Phillips, 274 U. S., 316, 
7.1 L. Ed., 1069; Stern v. Richies, 111 Wis., 591, 87 N. W., 555; Kline 
v. Stein, 46 Wash., 546, 90 Pac., 1041 ; 1 R. C. L., 341 ; Barcliff v. R. R., 
176 N .  C., 39, 96 S. E., 644; Bank v. Schruben, 125 Kan., 417. 

The cause of action set out in the former suit is based on the conduct 
of the defendant in wrongfully interfering with the I-ights of the plaintiff 
therein as a lower riparian owner by the erection of a permanent struc- 
ture for use in serving the public and in interfering with the normal 
flow of the water of Yadkin River in connection therewith. I f  any 
damage to his land resulted therefrom said plaintiff was advertent 
thereto at  the time. That he had in mind resulting damages to his land 
is made to appear by written prayers for instructions he tendered in that 
case in which he states in part:  "That the intermittent wetting and 
drying of the banks by the defendant's operation of ..ts turbines and gates 
causes the banks of the river to crack and facilihtes erosion of same 
not only by the irregular flow caused by the defendant but also by floods, 
both natural and artificial, in said river, all to such an extent that even 
large trees which withstood larger floods than any on the river since the 
dam was constructed have been undermined and have died and fallen in 
the river, and that the banks of the river are gradudly widening and the 
substance thereof carried down the river and deposited in the defend- 
ant's pond at Blewetts' Fall." I f  he considered such resulting damage 
more than inconsequential it was his duty to seek to recover compensa- 
tion therefor in that action. His failure to do so estopped him and his 
privies from thereafter asserting any right thereto. 

But the plaintiffs contend that the written prayers for instructions 
were improperly admitted and should not be considered. While it suffi- 
ciently appears without reference to the prayers foi. instruction that the 
former judgment is res judicata as to the plaintiffs' first cause of action, 
we may say that when the plaintiff in the former action tendered written 
prayers for instructions they became a part of the record and judgment 
roll and were admissible on the plea of res judicata as a part thereof. 

There was no error in the judgment of the court in sustaining the 
plea of res judicata on the cause of action set out by plaintiffs for the 
taking of their property without compensation through the wrongful 
interference with the right of plaintiffs, as lower riparian owners, in the 
manipulation of the waters of Yadkin River. Nor was there any error 
in the failure of the court to find the facts on the  lea of res iudicata. 
The record in the former action being in existence is the only evidence 
admissible to prove its contents. Gauldin v. Madison, 179 N .  C., 461, 
102 S. E., 851; Little T .  Bost, 208 N .  C., 762, 182 S. E., 448; Gibson 
u. Gordon, 213 S. C., 666, 197 S. E., 135; Whii'aker v. Garren, 167 
N. C., 688, 83 S. E., 759. That action was pursued to final judgment 
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and the jury verdict discloses the material facts. What the evidence 
was is unimportant. The  lai in tiffs cannot now pursue the same cause 
of action for the recovery of further damages. 

Was there error in the judgment dismissing the action on the plain- 
tiffs' second cause of action based on allegations of negligent operatioll 
of defendant's dam and floodgates during a period of excessive rains? 
We are of the opinion that this question likewise must be answered in 
the negative. 

This cause of action is predicated upon the assumption that the de- 
fendant, during flood time, so unreasonably operated the floodgates to 
its dam that the flood water below the dam mas suddenly accelerated and 
the quantity flowing from the dam was so excessively increased as to 
cause the lands of the plaintiffs to overflow, resulting in extensive dam- 
age to the lands and the crops thereon. This is a sound legal premise 
and, if supported by the facts, is sufficient to sustain a recovery. As was 
said in Dunlap v. P o w e r  Co., 212 N. C., 814, 195 S. E., 43, ((A lower 
riparian owner has the right only to insist that the water shall not be 
unreasonably withheld or let down by the owner above or withheld for 
an unreasonable length of time. The upper riparian owner has no right 
by virtue of his position unreasonably to interfere with the natural flow 
of the stream so as to give the riparian owner below a great deal more 
than the usual quantity of water during a part of the year, or at stated 
periods, and little or none during the remainder of the year or during 
intervals of unreasonable length . . . a riparian proprietor has a 
right to make all the use he can of the stream so long as he does not 
pollute it or divert it from its natural channel and abstract so much as 
to prevent other people from having equal enjoyment with himself, or 
does not use the same in such an unreasonable manner as to materially 
damage or destroy the rights of other riparian owners." 

Although the works of the defendant were lawfully and rightfully in 
the stream and the defendant had the right to make reasonable use of the 
water thereof in the operation of its plant, it should be held for such 
damages as results from its negligent and careless manipulation of the 
unusual flow of water during a freshet or its negligent failure to use 
reasonable care in anticipating flood conditions or in failing to use 
reasonable diligence in guarding against any undue acceleration or 
retardation of flood water resulting from an unusual rainfall. 

An actionable injury arises when the consequence of the detention of 
water by a dam is the flooding of the lands of owners either upstream 
or downstream. 67 C. J. (Water's), p. 702. However, the owner of a 
dam may permit water to flow from a dam if the waters coming to the 
dam are neither accelerated in speed or increased in quantity, so long as 
ordinary care is exercised in the discharging of the water ponded behind 
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the dam. Crawford v. Cobb's & Mitchel Co., 121 Ore., 628, 253 Pac., 
3, and 257 Pac., 16;  W i x o n  v. W a t e r ,  etc., Co., 24 Cal., 367; W i l s o n  v. 
C'ampbell, 76 Me., 94. Nothing appears to be more settled than that the 
owner of a dam is not bound to anticipate unprecedented storms or rain- 
falls. P a l m y r a  v. Woolen  Co., 99 Me., 134, 58 Atl., 674; Radburn  v. 
Idumber Co., 83 Wash., 634, 145 Pac., 632; and is not liable for damages 
resulting from extraordinary storms and floods. Steel Co. v. L a w ,  224 
Ala., 667, 141 So., 641 ; Duncan  v. Power Co., 250 Mass., 228, 145 N. E., 
427; T o w n  of Bennington v. Fillmore & Blade, 98  Vt., 405, 130 Atl., 
137; C i t y  of Portsmouth v. Weiss ,  145 Va., 94, 133 S. E., 781. Rector 
v. Power  Co., 180 N .  C., 622, is to like effect. But where the negligence 
of the defendant in the operation of its plant during unprecedented and 
unforeseeable storm or rainfall is a contributing factor in producing 
injury-that is when the injury resulted from a combination of the 
defendant's negligence acting in concert with some natural force such as 
an unprecedented storm (Comrs .  v. Jennings,  1 3 1  N .  C., 393) the 
defendant is not relieved from liability, since an act of God which excul- 
pates the owner of a dam must be such an act aii constitutes the sole 
cause of the injury. W a t e r  W o r k s  Co. v. Holl iday,  214 Ky., 762, 45 
S. W. (2d), 9 ;  W a l s h  v. Copper Min ing  Co., 66 Idont., 592, 214 Pac., 
641. 

Likewise, a defendant power company is required to exercise ordinary 
care in anticipating flood conditions from an ordinary freshet such as 
might be reasonably expected or foreseen and to u!ie reasonable care in 
the manipulation thereof and in guarding against any undue acceleration 
or retardation of the flood water. I t  may be held accountable for any 
damages for its failure to exercise such care. However, in determining 
whether the owner of a dam has failed to exercise ordinary care to pro- 
tect the rights of a lower riparian owner due regard must be had for its 
correlative duty to protect upper riparian owner$; against any undue 
retardation of the flood water. The owner must pay due regard to the 
rights of the upper, as well as of the lower, riparian owner. 

From a consideration of all the evidence offercbd in the light most 
favorable to the plaintiffs the following facts may be adduced: 

(1)  The defendant's power plant and dam is located 4.8 miles above 
the point where Rocky River empties into Yadkin ( P e e  Dee) River and 
another smaller stream known as Clark Creek empties into Yadkin 
River about 2,000 feet below the dam. The land of the plaintiffs is 
located approximately 1 mile below the mouth of Rocky River; 

(2)  The rainfall in the water sheds or basins of Yadkin and Rocky 
Rivers which produced the condition about whicE the plaintiffs com- 
plain, began on 1 April, 1936, and continued with varying degrees of 
intensity through 7 April, 1936; 
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(3)  There have been freshets prior to the construction of the dam 
producing a larger flowage of water; 

(4) There was an extensive rise in the water of Rocky River and in 
Yadkin River on the morning of 7 April. The rise in Pee Dee River 
was from 8 to 10 feet between 9 a.m. and 2 p.m. on that day, with a total 
rise of 11 feet during the day. Rocky River rose 32 feet (from its bed) 
and held a sustained height of 30 feet for approximately 30 hours. The 
crest of the rise of Rocky River some distance up the river occurred 
about 8 a.m. and on plaintiffs' land on Pee Dee River about 11 a.m. on 
the morning of the 7th; 

(5 )  ,4t the rate the water was flowing it took two to four hours for i t  
to pass from the defendant's dam to the plaintiffs' land; 

( 6 )  The land of plaintiffs began to overflow on the late afternoon or 
night of 6 April and was completely inundated on the 7th. 'The water 
began to recede on the 8th and the river was within its banks on the 9th; 

( 7 )  The extent of the flow and the rapidity of the water caused con- 
siderable damage to the lands of plaintiffs; 

(8) I f  a mfiximum number of the gates to the defendant's dam are 
opened suddenly it will cause a high crest of water which will adjust 
itself in 6 or 8 hours. 

( 9 )  The total rainfall beginning 1 April was considerably in excess 
of the rainfall which occurred in 1928 but if the rainfall is considered 
from the 4th to the 7th there was less; 

(10) On 6 April defendant had 13 or 14 of its gates open and on 
7 April it had 14 gates open; and, 

(11) Gates such as are used by the defendant are a necessary part of 
the construction of that type of dam and the type of dam used by the 
defendant is in common use in the South. 

I n  addition, the plaintiffs' witness Holland, who was tendered and 
examined as an expert and who had no personal knowledge of the 
condition existing on the day the lands of the plaintiffs were flooded, 
testified at  considerable length as to the rainfall, the flowage of the 
streams, the volume of water discharged by Rocky River and like mat- 
ters, all of which testimony was based on records maintained by the 
Federal Government at  its several rainfall and river gauge stations. 
He further testified that during freshets water would naturally flow 
more rapidly since the dam was built than before; that the damage was 
caused by the heavy rains and the fast rise in the water; that the dam 
would naturally feed out water more rapidly during flood stage; that if 
the pond is maintained at  the same level after the gates are open it is 
not discharging any more water than comes in but just the same quantity 
that is coming in-nothing coming out but flood water-and that in 
giving his testimony he did not take into consideration the storage basins 
up the Pee Dee. He  then stated that in his opinion the rapidly rising 
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flood which produced the overflow on the lands of plaintiffs was caused 
by "the opening of a large number of gates in the dam of the defendant 
and particularly releasing suddenly a large volume of water, a volume 
which I can't measure, haven't attempted to measure by the opening of 
the gates, but which I have attempted to measure and have measured 
with a fair degree of accuracy by starting a t  the station below the dam 
and working back." 

The witness was qualified and permitted to testify as an expert. His  
statement as to the cause of the flooding of the land, if supported by 
evidence, is sufficient to take the cause to the jury. I f  not supported by 
evidence, i t  is a mere surmise or conjecture. 

While the plaintiffs offered evidence tending to show that on the 
afternoon of the 6th there were 13 or 14 gates open and that on the 7th 
14 gates were open, they offered no evidence as to the manner in  which 
the gates were opened-whether one at  a time, grrtdually, or all at  one 
time. As bearing on this, however, the evidence 3f the plaintiffs does 
disclose that at  all times while the gates were open water was flowing 
over the top of the unopened gates, thus showing that the defendant was 
not discharging any considerable amount of water in excess of that which 
was coming in. 

As there-is a total absence of evidence in the record that the defendant 
released suddenly a large volume of water either 3n the 6th or on the 
7th, the day of the flood, we are compelled to the conclusion that the 
opinion evidence of the plaintiffs' expert w i t n e ~  is unsupported by 
evidence and amounts to nothing more than speculation. 

I n  support of this conclusion it may be well to note that the evidence 
of the defendant and its charts disclose that the defendant began to 
release the water before it had completely reached the crest of the dam 
and that it so controlled its gates that after the water began to flow over 
the dam the pond was maintained at approximately the same level until 
the water below the dam receded within the banks of the river. 

But the plaintiffs insist that as the judge did no]; grant the motion of 
n.onsuit when made at  the conclusion of all the evidence he was without 
power to do so thereafter. This position cannot be sustained. The 
matter was in fieri until verdict was rendered. B a t s o n  v. L a u n d r y  Co., 
202 N .  C., 560, 163 S. E., 600; G o d f r e y  v. Coach, Co., 200 N .  C., 41, 
156 S. E., 139; Pr ice  v. I n s .  Go., 200 N .  C., 427, 157 S. E., 132, and 
201 N. C., 376, 160 S. E., 367; L e e  v. P e n l a n d ,  200 N. C., 340, 157 
S. E.. 31. 

A careful perusal and consideration of all the ev.idence leads us to the 
conclusion that the judgment below must be 

Affirmed. 

CLARKSON, J., concurs in result. 
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HARRY ROTH v. GREENSBORO NEWS COMPASY. 

(Filed 2 February, 1940.) 

1. Libel and Slander § 1bEvidence  held sufflcient to be submitted to 
jury on question of whether words libelous per se were spoken of and 
concerning plaintiff. 

The eridence disclosed that a person of a certain name mas arrested in 
Kew Tork City for violation of the RIann Act and that defendant news- 
paper published a n  Associated Press account thereof, that  a n  F. B. I. 
agent informed one of defendant's reporters that the man had formerly 
been in the city in North Carolina in which the paper was published, and 
had been formerly prosecuted there on a similar charge, that  the reporter 
found in the city directory for prior years an identical name with state- 
ment that  such person was employed in a local theatre, giving his busi- 
ness and residential address a t  that  time, and that the paper then carried 
a news story stating that the person arrested in New York was the same 
person who had formerly resided in the city and was connected with the 
local theatre. Plaintiff, the person who had formerly resided in the city 
and was employed by the theatre, instituted this action for libel and testi- 
fied that his acquaintances had joked him in regard to the publication. 
Held: The evidence discloses not only that plaintiff's acquaintances under- 
stood that plaintiff was the person referred to in the article but also 
that defendant, under a mistake of fact, intended to refer to plaintiff, and 
therefore the evidence is sufficient to be submitted to the jury on the 
question of whether the words libelous per se were spoken of and con- 
cerning plaintiff, and defendant's motion to nonsuit was properly denied. 

2. Libel and Slander 8 1% 
Evidence of the financial worth of defendant is competent upon the 

issue of punitive damages. 

3. Libel and Slander § 1 6 -  
Punitive damages may be awarded in an action for libel and slander 

only upon a showing that the publication was prompted by actual malice 
as  distinguished from malice implied from the intentional doing of an act 
which would have a natural tendency to injure, but oppression, gross or 
willful wrong, or a wanton, reckless or criminal disregard or indifference 
to plaintiff's rights will support a n  issue of punitive damages. 

4. Same--Evidence held sufflcient to sustain subn~ission of issue of puni- 
tive damages. 

The evidence disclosed that  a person of a certain name was arrested in 
New Tork City for violation of the Mann Act and that defendant news- 
paper published an Associated Press account thereof, that an F. B. I. 
agent informed one of defendant's reporters that the man had formerly 
been in the city in North Carolina in which the paper was published and 
had been formerly prosecuted there on a similar charge, and that he had 
been engaged in the amusement business, that the reporter found in the 
city directory for prior years an identical name with statement that the 
person of that name was employed in a local theatre, giving his business 
and residential address a t  that time, and that the paper published a news 
story stating that the person arrested in New Pork was the same person 
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who hacl formerly resided in the city and was connected with the local 
theatre. Held: The F. B.  I. agent did not state that  the man arrested had 
formerly resided in the city or had been employed by the local theatre, 
and the publication of the news story as  to the identity of the two persons 
without checking with plaintiff's business or residence address a s  given 
in the city directory constitutes more than a scintilla of evidence that 
defendant published the libelous article concerning plaintiff with reckless 
disregard of plaintiff's rights, and is sufficient to support the issue of 
punitive damages notwithstanding that defendant mtty have acted through 
a n  honest mistake, and therefore evidence of the financial worth of de- 
fendant is competent. 

5. Libel and Slander 8 6-Mere statement t h a t  defendant had come in 
possession of information contra t o  prior libelouj: article held insuf6.. 
cient retraction. 

Defendant published an article identifying plaintiff as  the person who 
had committed and who was then charged with committing violations of 
the Mann Act. Thereafter it  published a statement that it was informed 
that plaintiff was not the person who had been arrested on the charge. 
Cpon plaintiff's demand for a retraction, defendant sent him the second 
article and requested him to advise defendant if this was not satisfactory. 
Held: While C. S . ,  2430, does not prescribe any particular form of re- 
traction, it  does require a categorical retraction and apology, and the 
mere statement that defendant had come into possession of information 
contra to that theretofore published is insufficient to meet the require- 
ments of the statute, nor was it  incumbent on plaintiff to approre or dis- 
approve thereof, and his failure to do so does not exculpate defendant or 
preclude the submission of an issue of punitive damages. 

6. Same- 
Under C. S., 2430, the publication of an apology and retraction is not in 

itself sufficient, but it  must be made to appear also that the libelous 
article was published in good faith, that its falsity was due to an honest 
mistake of fact, and that  there were rrasonable grounds for believing the 
statements in the article were true. 

7. Libel and  Slander §§ 2, 1 0 -  

The law presumes that general damages actually, proximately and 
necessarily result from an unauthorized publication which is libelous 
per se and therefore has the immediate tendency to injure plaintiff's 
reputation, and such damages arise by inference of law even in the 
absence of actual pecuniary loss, and therefore need not be proved by 
plaintiff. 

8. S a m e  
The fact that the law presumes that general clanmges result from the 

publication of a libel per se does not preclude the plaintiff from offering 
evidence of damages both general and special. 

9. Same-- 
Evidence of the unauthorined publication of words libelous per se, 

raising the presumption of general damages, with lestimony by plaintiff 
to the effect that he had suffered mental anguish, humiliation and em- 
barrassment a s  a result thereof, entitles plaintiff to the award of some 
damages, the amount thereof being for the determination of the jury. 
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APPEAL by defendant from Erwin, Special Judge, at May Term, 1939, 
of GUILFORD. N O  error. 

Civil action to recover damages resulting from ,the publication of a 
libel. 

The defendant is a corporation which publishes and circulates The  
Greensboro Daily ATews and The  Greensboro Record, two daily news- 
papers published in the city of Greensboro. On 30 August, 1937, it 
published in T h e  Greensboro Daily News an Associated Press dispatch 
from Atlantic City, N. J., under date of 29 August, reciting the round-up 
and arrest of alleged members of a vice ring which was operating in 
several cities of the United States. I t  stated that Harry L. Roth, who 
was arrested in New York, was listed by the Assistant U. S. District 
Attorney as a principal defendant; that Roth was released from the 
Federal Penitentiary 9 February after serving two years on a Mann Act 
conviction and that his record showed arrests in New York, Philadel- 
phia and Detroit on Mann Act and other charges. On 31 August, 1937, 
it carried another Associated Press dispatch in which, among other 
things, it was stated that "Harry Roth 42 year old New Yorker who was 
linked to Luciano by J. Edgar Hoover, Chief of the Federal Bureau of 
Investigation, was committed to Mercer County Jail  today in default of 
$25,000 bail." I t  was stated that "Roth was charged with transporting 
a girl identified as Teddy Blaine from Philadelphia to -4tlantic City for 
immoral purposes." 

This article repeated that Roth was charged with transporting a girl 
from one State to another for immoral purposes and that the raids were 
part of the concerted drire by the F. B. I. to stamp out the White Slave 
Traffic. 

The Greensboro Record, in its edition of 30 August, 1937, carried an 
Associated Press dispatch under Trenton, N. J., date line, containing, 
among other things, the statement that "Federal agents plan to bring 
here from New York for questioning today a man identified by Hoover 
as Harry Roth who he said was reputedly a member of the Charles 
(Lucky) Luciano Gang." 

This article quoted the Federal Agent as stating that 37 prisoners 
arrested were "principals, procurers and madames." 

On the night of 31 August, one Xorgan, F. B. I. agent stationed at 
Greensboro, telephoned J. N. Benton, engaged by the defendant as a 
newspaper reporter on The Record, and told him that he, Morgan, had 
just returned from Newark where he had engaged in the raids and that 
he thought there was a local story in connection with this raid in Jersey 
City and surrounding New York and that one of the men referred to in 
the A~sociated Press dispatch carried that morning was named Harry 
Roth and that he understood that Roth was formerly in Greensboro; 
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that Roth had been tried here (Greensboro) some two or three years 
previous on a white slavery charge similar to the one he had just been 
arrested for and that, he (Benton) could check up on it and get a local 
story probably. Benton, whose duty it was in part to prepare the column 
of the events of 10, 20 and 30 years ago carried tly T h e  Record,  was 
aware of the fact that Roth Brothers had purchased the Palace Theatre 
in Greensboro in 1927. He  mentioned that fact to Morgan and Morgan 
in reply stated that he understood that Roth, who was arrested in New 
York, "had been in the entertainment business." 

The next morning Benton examined the Greensboro City Directory. 
I n  the 1925 directory he found listed, "Harry Roth, Palace Theatre, 
residence Y. M. C. A."; in each of the 1929 and 1930 directories he 
found, "Harry Roth (Palace Theatre) r Asheville, N. C." The name 
Harry Roth did not appear in either the 1031 or 19333 directory. Benton 
then went to the office of the Clerk of the United States District Court 
where he ascertained that one Harry Roth was tried. at  the June Term, 
1935, under the Mann Act and sentenced to three years imprisonment. 

Thereupon, without any investigation at  the Palace Theatre or at  the 
Y. I f .  C. A. and without any further inquiry, Benton wrote for publica- 
tion and the defendant published in its Greensboro Record,  on 1 Sep- 
tember, 1937, under the large type headlines, "VICE R I K G  MAN IS 
KNOWN HERE" the follou~ing article: "Harry Roth One of Men 
Taken at Atlantic City in Roundup, Once Lived Here. The recent raid 
of the federal investigators in Atlantic City, K. J., ttnd other cities that 
resulted in the arrest of Harry Roth on Monday night, is of local interest 
as Roth formerly resided in Greensboro. He  is now under $25,000 bond, 
being charged with complicity in gigantic vice operations in violation of 
the Mann White Slave Law. Between 125 and 150 men were taken 
into custody as a result of the drive, headed by J. Edgar Hoover. Roth 
is regarded as one of the higher-ups in the ~onspirac~y. 

"Roth, 42, listed as a resident of New York, was for a time connected 
with the Palace Theatre in Greensboro, it is understood. I n  June, 1935, 
he was tried in United States Court for violation of the Mann White 
Slave Act and given two years in Atlanta on each of four counts, the 
sentences to run concurrently. I t  will be recalled that he was arrested 
in San Francisco, Calif., after federal officers had traced him to various 
parts of the country. He  was specifically charged with inducing young 
women to go from Greensboro to New York, promising employment. 
Arriving in the metropolis, it was brought out during the trial, the true 
motive of the journey was revealed and several gi1.1~ testified to their 
experiences after making the trip to New York on the promise of em- 
ployment. 
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"After Roth was arrested in  San  Francisco i t  was necessary to have 
one of the prosecuting witnesses taken to the Pacific coast city for pur- 
pose of identification, the prisoner resisting removal. 

"R. L. Morgan, of the Greensboro office of the F. B. I., was among 
the number summoned to New York and Atlantic City to assist in the 
vice gang roundup. H e  returned home Tuesday." 

On the afternoon of 1 September, after the issue of T h e  Record con- 
taining said article was put in  circulation, Max Zager, who operates the 
Palace Theatre in Greensboro under lease from plaintiff and his brother, 
after reading the article, called T h e  Greensboro Record and asked them 
how they knew i t  was the Har ry  Roth that was formerly connected with 
the Palace Theatre. Defendant's agent in answer advised him that the 
information they got was from the F. B. I. man who told him he was; 
that  the F. B. I. man had questioned this man and he told them he 
formerly lived in Greensboro and he operated the Palace Theatre. 
Zager then advised the defendant through its agent that  the Roth who 
was formerly connected with the Palace Theatre was much younger than 
42 years of age, that he was a man of good character and good habits and 
that he was sure that he was not linked up  in  that  affair. The agent 
of the defendant then advised Zager that that  was the information they 
received from the F. B. I. man. Zager then called plaintiff's brother 
a t  Harrisburg, Va., and inquired if the report was true. He was ad- 
vised that i t  was not, that plaintiff resided in Suffolk, Va. On the same 
afternoon Mr. Stern likewise phoned the defendant relative to the article 
and advised the defendant that i t  had made a mistake. 

Epon receiving the information from Zager and Stern, Benton advised 
the managing editor of the N e w s  of the mistake and suggested that the 
article be not published in the morning edition of the ATezos. There- 
after, there was no further publication in either T h e  Greensboro S e w s  
or T h e  Greensboro Record i n  anywise referring to plaintiff except that 
T h e  Greensboro Record in its issue of 2 September, carried the following 
article : 

"AXOTHER HARRY ROTH FIGURES IN AFFAIR. 
" T h e  Greensboro Record was informed Wednesday afternoon that the 

Har ry  Roth, arrested in the rice raids in Atlantic City and other north- 
ern cities Monday night, was not the Har ry  Roth who some years ago 
was connected with the Palace Theatre, as was stated in the article in 
Wednesday's Record.  The Har ry  Roth who was engaged in business 
here was a much younger man, i t  was said, and he was a young man of 
exemplary habits and character, according to citizens who were person- 
ally acquainted with him. 

"The statement in Wednesday's paper was based on information that 
the prisoner, following arrest in New Jersey, had indicated to officers he 
was at  one time in the movie business in Greensboro." 
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On 11 September, 1937, plaintiff wrote T h e  Greemboro  Record calling 
attention to the article of 1 September and its contents and demanding a 
retraction in the following language: 

"Said statements as appeared in your paper are false and untrue and 
I hereby demand a full and fair correction, apology and retraction pub- 
lished in your paper and in as conspicuous a place and type as was the 
article published by you on September 1, 1937." The letter was received 
by the managing editor of defendant and he, in reply, in behalf of 
T h e  Greensboro Record,  wrote the plaintiff enclosing a copy of the 
article which appeared in T h e  Greensboro Record of 2 September and 
requested that if said article did not meet with plaintiff's approval hc 
so inform T h e  Greensboro Record.  The defendant received no reply, 
published no retraction and took no further action in respect thereto. 

Plaintiff instituted this action 20 October, 1937, to recover damages, 
both compensatory and punitive. 

I n  answer to appropriate issues submitted, the jury found that thc 
article published by defendant 1 September, 1937, was published of and 
concerning the plaintiff Harry Roth and assessed compensatory damages, 
but answered the issue as to punitive damages in the negative. There 
was judgment on the verdict and the defendant excepted and appealed. 

S t e r n  & S t e r n  for p la in t i f f ,  appellee. 
Douglass d2 Douglass,  Hobgood & W a r d ,  and  Ckas .  M. I v e y ,  Jr . ,  for 

de fendan t ,  appel lant .  

BARNHILL, J. On this appeal the defendant presents a number of 
questions for determination: (1) Did the court err in overruling the 
defendant's motion for judgment as of nonsuit on plaintiff's first cause 
of action for compensatory damages? (2)  Did the court err in over- 
ruling defendant's motion for judgment as of nonsuit on plaintiff's 
second cause of action for punitive damages? (3)  Was it error for the 
court to admit evidence of defendant's financial worth? (4) Did the 
court err in refusing to charge the jury that i t  would be warranted in 
awarding only nominal damages as prayed by the defendant? And, (5) 
Did the court err in failing to give the defendant's special prayer for 
instructions to the effect that the jury should amwer the first issue 
"No" ? 

The article not only states that Roth was arrested on a charge of 
violating the White Slave Act and with imprisonment in default of bond 
but it likewise attributes to him conduct of such vile baseness and 
depravity as to indicate a total lack of any sense oj' the social duty that 
a man owes to his fellow man and to society. If it had reference to the 
plaintiff it was false. This is conceded by the defendant. Being false 
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i t  is a libel per se. Flake v. News Co., 212 N. C., 780, 195 S. E., 55. 
The court below so instructed the jury, to which there is no exception. 

On the defendant's motion to nonsuit on the first cause of action and 
its prayer for a directed verdict, on the first issue then, the only question 
to be determined is as to whether there was sufficient evidence that the 
publication was "of and concerning the plaintiff." 

The testimony of the witness Benton clearly indicates that he wrote 
the article because of its supposed local interest and concerning the Roth 
who formerly operated the Palace Theatre and resided at the Y. M. 
C. 9. I t  was so understood by the witness Zager and by Mr. Stern and 
by others who accosted and joked the plaintiff in respect thereto. After 
receiving a phone call from Zager, Benton informed the managing editor 
that there had been a mistake. The managing editor wrote the plaintiff 
that the information was obtained from the Federal investigator Morgan 
stating "Investigator Morgan told this newspaper that Roth stated he 
has been connected with the Palace Theatre in Greensboro.'' I n  the 
publication attempting to correct the false impression made the defend- 
ant stated that:  "Another Harry Roth Figures in Affair;" and that it 
was informed "That the Harry Roth arrested in the vice raids in Atlan- 
tic City and other northern cities Monday night was not the Harry Roth 
who some years ago was connected with the Palace Theatre.') Benton 
likewise testified that when he wrote the article "he was under the im- 
pression that the man referred to therein was formerly connected with 
the Palace Theatre." 

I t  would seem, therefore, that the article was not only understood by 
those who read it as being of and concerning the plaintiff but that the 
defendant, by mistake of fact, so intended it. I n  any event, the evidence 
raises an issue of fact which was properly submitted to the jury. On 
the issue so submitted the court charged the jury fully in the language 
of special instructions prepared by learned counsel for the defendant. 
Saturally the charge on this aspect of the case was as favorable to the 
defendant as the law would permit. ,4t least there is no exception 
thereto. 

Cnder the view we take of the evidence the second and third questions 
may be treated as one. 

When the allegations of the complaint are sufficient to support a 
demand for punitive damages, and there is testimony tending to support 
the allegations, evidence of the pecuniary circumstances and wealth of 
the defendant is competent on the issue thereby raised. Adcock v. 
Marsh, 30 N .  C., 360; Reeves v.  Winn, 97 N .  C., 246, 1 S. E., 448; 
Baker v. Winslow, 184 N. C., 1, 113 S. E., 570, and mthorities therein 
cited at p. 10. 
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I n  some jurisdictions it is held that where malice exists exemplary 
damages may be given, and that it is immaterial whether the malice is 
actual or such as is implied in law for the publication of a libel per se. 
25 Cyc., 536, et seq. I n  this jurisdiction   unitive damages may not be 
awarded on a showing of implied malice only. To support an award of 
vindictive damages it must appear that the publication was prompted 
by actual malice (as contra-distinguished from imputed malice, or malice 
implied by the law from intentionally doing that which in its natural 
tendency is injurious), or that the defamation wm recklessly or care- 
lessly published. Baker v. Winslow, supra; Gilreath v. Allen, 32 N.  C., 
67; Bowden v. Bailes, 101 N .  C., 612; ~Jpchurch v. Robertson, 127 N .  C., 
127. Such damages may be awarded when there I S  evidence of oppres- 
sion, or gross and willful wrong; Reeves v. Winn, supra; or a wanton 
and reckless disregard of the plaintiff's right; Fields v. Bynum, 156 
N.  C., 413, 72 S. E., 449; or of gross indifference; Woody v. Bank, 194 
N .  C., 549, 140 S. E., 150; or reckless and criminal indifference to plain- 
tiff's rights; Hall v. Hall, 179 N. C., 571, 103 S. E., 136. 

The F. B. I. agent stated to the defendant's news agent that he under- 
stood the Roth arrested "was formerly in Greensboro and had been tried 
in Greensboro," and that "he had been in the entertainment business." 
H e  did not state that he was formerly a resident of Greensboro or that 
he had ever been connected with the Palace TEeatre. The reporter 
ascertained a man by the name of Roth had been for an undisclosed 
length of time, in Greensboro pursuing his vocation as a professional 
pimp and had been arrested and tried in the United States District 
Court. He  further ascertained that Roth, the plaintiff, formerly resided 
in Greensboro at  the Y. M. C. A. and was connected with the Palace 
Theatre. He  published the article without investigation either at  the 
place of employment or at  the place of residence of the Roth about whom 
he wrote when such an investigation before the publication would have 
disclosed the true facts. The managing editor stated to Zager that the 
I?. B. I. agent had told him that the Roth who was arrested was a man 
who formerly lived in Greensboro and operated the Palace Theatre. The 
record fails to disclose that such information w , ~ s  received from the 
I?. B. I. agent. 

"A good name is rather to be chosen than gmat riches." A good 
reputation, when based on sound character, is a man's most precious 
possession. K O  publication, the tendency of which is to seriously impair 
or destroy a good name, should be permitted without most careful in- 
vestigation. The failure to go to a known and easily available source 
of information, coupled with other facts and circunmtances which appear 
in this record and considered in connection with the presumption of legal 
malice arising from the publication of a libelous article, constitutes more 
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than a scintilla of evidence tending to show that  in ~ u b l i s h i n ~  the article 
the defendant acted with reckless disregard of plaintiff's rights and is 
sufficient to support the submission of an  issue of  unitive damages. 
This is all we are required to determine. 

A consideration of the whole record leads to the conclusion that  the 
defendant acted through an honest mistake. The jury accepted that  view 
of the evidence and answered the issue on punitive damages in the nega- 
tive. But, an  honest mistake will not protect the defendant. Wash- 
ington Post v. Kennedy, 3 F.  (3d),  207, 41 A. L. R., 483; also see 
Anno. 26 A. L. R., 464, et seq. 

As there is sufficient evidence to be submitted to the jury on the issue 
of punitive damages there was no error i n  the admission of testimony 
relating to the defendant's financial condition. 

Nor  is the defendant protected by its publication of 2 September in 
which it corrects, on information, the publication of 1 September. The 
plaintiff duly served notice on the defendant by letter, the receipt of 
which is admitted, demanding a retraction as provided by ch. 557, Public 
Laws 1901; C. S., 2430. I f  the defendant desired to avail itself of the 
provisions of this statute it was its duty to publish an  apology and 
retraction as prescribed by statute. This i t  did not do. 

While the statute, C. S., 2430, does not require the retraction to he 
in  any particular form or couched in  any particular language, it docs 
require "a full and fa i r  correction, apology and retraction" which must 
clearly refer to and admit the publishing of the article complained of 
and directly, fully and fairly, without any uncertainty, evasion or 
subterfuge, retract and recall the alleged false and defamatory statements 
and apologize therefor. Oray n. Times Co. (Minn.), 77 N .  W., 204. 
The alleged correction falls f a r  short of this requirement. I t  neither 
retracts nor apologizes therefor, but merely states that  the defendant is 
then in possession of information confra that  contained in the original 
publication. See Osborn v. Leach, 135 N. C., 627; P a u l  u. Auction Co., 
181 N. C., 1, 105 S. E., 881. 

The demand for the apology gave the defendant the election of com- 
plying therewith or risking the consequence of noncompliance. I t  was 
not the duty of the plaintiff to approve or disapprove the article already 
published. Failure to do so does not exculpate the defendant or protect 
i t  against the submission of any issue of punitive damages on a proper 
showing. 

I t  may be noted that  under express terms of C. S., 2430, the publica- 
tion of the apology and retraction standing alone is not sufficient. I t  
must be made to appear further in the trial that  "said article was pub- 
lished in  good faith, that  its falsity was due to an  honest mistake of fact, 
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and that there were reasonable grounds for believing that the statements 
in said article were true." 

While the court declined to charge the jury in substance that it would 
be warranted in awarding only nominal damages as   rayed by the de- 
fendant, it did charge the jury on the issue of damages that "if the 
plaintiff would recover more than nominal damages under the second 
issue, he must satisfy you by the greater weight of the evidence in this 
case that he is entitled to recover actual damages of the defendant . . . 
your award of damages to plaintiff under the second issue will be con- 
fined to nominal damages unless the plaintiff establishes by the greater 
weight of the evidence that he has suffered actual damages as the direct 
and proximate result of the wrongful acts and conduct of the defendant." 
I f  there was any error in this charge it was favorable to the defendant. 

When an unauthorized publication is libelous per se, malice and dam- 
age are presumed from the fact of publication and no proof is required 
as to any resulting injury. The law presumes that general damages 
actually, proximately and necessarily result from an unauthorized pub- 
lication which is libelous per se and they are not required to be proved 
by evidence since they arise by inference of law, and are allowed when- 
ever the immediate tendency of the publication is to impair plaintiff's 
reputation, although no actual pecuniary loss has in fact resulted. Flake 
v. News  Co., supra; Bowden v. Bailes, supra; Fields v .  Bynum,  supra; 
Hamilton v. Nance, 159 N.  C., 56, 74 S. E., 627; Bnrringer v. Deal, 
I64 N .  C., 246, 80 S. E., 161; Paul v. Auction C'o., supra; Baker v. 
Winslow, supra; Jones v. Brinkley,  174 N .  C., 23, 93 S. E., 372; N. Y. 
Evening Post Co. v. Chaloner, 265 F., 204, 36 C. J., 1150; Oates v. 
T rus t  Co., 205 N. C., 14, 168 S. E., 869. 

I n  the Bowden case, supra, a charge that "the plaintiff is entitled to 
some damages'' resulting from a slander per se was affirmed. I n  the 
Barringer case, supra, citing the Hamilton and Flelds cases, supra, it 
was held that on a slander per se compensatory damages which embrace 
compensation for those injuries which the law will .presume must natur- 
ally, proximately and necessarily result, including injuries to the' feelings 
and mental suffering endured in consequence, should be awarded; and 
that it is not required that the plaintiff introduce evidence that he has 
suffered special damage. I n  the Fields case, supra, the court declined to 
charge the jury "It is incumbent on the plaintiff to show to the jury 
evidence that he has suffered damage before he can ask you to award any 
to him." This Court held that the refusal to give the requested instruc- 
tion was proper. The other cited cases are to like effect. 

"Where the facts and nature of the action so warrant, actual damages 
include pecuniary loss, physical pain, and mentd suffering . . . 
compensatory damages include all other damages than punitive, thus 
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embracing not only special damages as  direct pecuniary loss bu t  i n j u r y  
t o  feelings, mental  anguish, etc." Baker v. Winslow, supra. "Com- 
pensatory damages include (1) pecuniary loss direct o r  indirect,  i.e., 
special damages;  ( 2 )  damages f o r  physical pa in  and  inconvenience; 
( 3 )  damages f o r  mental  suffer ing;  and  (4) damages f o r  i n j u r y  to  repu- 
tation." Osborn v. Leach, supra; Fields v. Bynum, supra; Barringer 
v. Deal, supra. 

However, the  fac t  t h a t  the  l aw presumes t h a t  general damages result 
f r o m  the publication of a libel per se does not preclude t h e  plaintiff f r o m  
offering eiridence of damages both general and  special. 

T h e  plaintiff testified i n  substance t h a t  he  h a d  suffered mental  anguish, 
humil iat ion and  embarrassment as  a result of the  publication complained 
of. T h i s  evidence, together with the  presumption of general damages 
resulting f r o m  the  publication of the  libel, entitled t h e  plaintiff to  the 
award of some damages, the amount  of which i t  was the  d u t y  of the  ju ry  
t o  determine. 
d careful examination of the  record and  the  briefs filed leads us  to  the 

conclusion t h a t  the  exceptive assignments of e r ror  a r e  without  substan- 
t ia l  merit .  

N o  error .  

L. B. McCORMICK, TRADIXG AS McCORhIICK VENDING MACHISE COhl- 
PAiYY, v. J. KiYOTT PROCTOR, SHERIFF OF PITT COUNTY, AND G. A. 
CLARK, CHIEF OF POLICE OF THE CITY OF GREENVILLE, N. C. 

(Filed 2 February, 1940.) 

1. Appeal and Error  3 40a- 
Ordinarily, when there are  no findings of fact in the record i t  will be 

presumed that the court found facts supporting its judgment, but when 
the record discloses that the court refused to hear evidence and find facts 
on a material point, the presumption cannot be indulged. 

2. Injunctions § 7- 
The general rule is that courts of equity will not interfere with the 

enforcement of the criminal laws of the State, but will remit the person 
charged to setting up his defense or attacking the constitutionality of the 
statute in a prosecution thereunder. 

3. Gaming § 2b- 
Sheriffs, constables and police officers are  authorized by statute, Michie's 

Code, 4435, to seize and destroy all slot machines not expressly permitted 
by section 130, chapter 155, Public Laws of 1939, and may hold such 
machines as  evidence for criminal prosecutions under the statute. 

4. Injunctions § 7- 
-4s an exception to a general rule, equity will interfere with the enforce- 

ment of a criminal law when injunction is necessary to protect effectually 
property rights and to prevent irremedial injuries to the rights of persons. 
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5. Injunctions 9s 7, 11-Held: Court should have found whether slot 
machines were illegal in determining plaintiff's right to  enjoin officers 
from interfering with his business. 

Plaintiff, the owner of certain slot machines which had been seized by 
officers of the law, instituted this action to restrain the officers from inter- 
fering with the operation of the said machines, alleging that plaintiff had 
paid State and county licenses thereon and that the machines were lawful 
under the provisions of section 130, chapter 158, Public Laws of 1939, and 
that if defendants were not restrained plaintiff wocld be forced out of his 
lawful business. The court dissolved the temporary restraining order 
theretofore issued on the ground that it was without jurisdiction to inter- 
fere with the enforcement of the criminal laws of lhe State in any event, 
and refused to hear evidence or to find facts as to whether the machines 
in question were lawful. H e l d :  I t  was error for the court to dissolve the 
temporary order without finding whether the machmes were lawful, since 
in the absence of such finding the Supreme Court is unable to determine 
whether the case falls within the general rule that courts of equity will 
not interfere with the administration of the criminal laws of the State or 
whether it comes within the exception to that rule that the enforcement 
of a criminal law may be enjoined when necessary to protect constitu- 
tional rights and prevent irremedial injury. 

STACY, C. J., concurring. 
BARNHILL and WINBORXE, JJ., join in concurring opinion. 

APPEAL by plaintiff from Frizzelle,  J., a t  Chambers in Snow Hill, 
N. C., 16  September, 1939. From PITT. Er ro r  and remanded. 

The plaintiff in this action seeks to restrain the defendants, sheriff of 
P i t t  County, N. C., and the chief of police of the city of Greenville, 
N. C., from interfering with certain slot machines in  his possession, 
contending tha t  taxes have been paid on the machines and they are legal 
slot machines. The  prayer for relief is as follows: "(1) That  the de- 
fendants, sheriff of P i t t  County and chief of police of the city of Green- 
ville, their officers, deputies, agents, employees and attorneys, be re- 
strained and enjoined from in  any wise interfering .with the operation of 
any  of plaintiff's machines described in  the petition anywhere within the 
limits of the city of Greenville or county of Pi t t ,  and that  they be 
restrained and enjoined from removing or attempting to remove said 
machines from such place or places where they mag be now or hereafter 
located. (2 )  F o r  such other and  further relief as may be necessary and 
proper, and the nature of the petition demands, and for costs." 

The defendants in answer say:  "That all of the machines owned, sold, 
rented or distributed by said plaintiff are illegal, except those machines 
commonly known as mechanical clerks or vending machines, which give 
the same  fixed return each and every time a coin is placed or inserted 
in  same and, except of course music machines. . . . Defendants 
admit that  plaintiff owns 100 and more slot machines in P i t t  County, 
and that  same are distributed throughout Greenvi'lle and P i t t  County, 
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but it is expressly denied that said machines have been legalized under 
sec. 130, of ch. 158, of the North Carolina Laws of 1939, or under any 
other law; and, further answering said paragraph, defendants, upon 
information and belief, allege and say: That the machines to which 
plaintiff refers are illegal, operated as gambling devices and/or are 
capable of being operated as gambling devices, and that plaintiff, in 
defiance of the law, has distributed said machines throughout Greenville 
and Pi t t  County, and that same are being operated in violation of the 
law, and to the detriment of public morals, and especially to the detri- 
ment of the morals of the youth of the town and county. . . . De- 
fendants say that even if license taxes have been paid on said machines 
as alleged by plaintiff, that same does not legalize the operation of illegal 
machines, for that the licensing department of the State, county or town 
has no authority to license crime in any form. . . . Defendants 
admit that the machines which they intended to seize under the law and 
under instruction of the court, and by direction of the grand jury, are 
the property of the plaintiff, but defendants deny that they intended to 
confiscate said machines, or to do anything with same other than hold 
them as evidence and subject to the orders of the court of competent 
jurisdiction; and defendants further deny, upon information and belief, 
that said machines come within the classification of subsection 1 of 
section 130 of chapter 158 (Laws of 1939), or any other legal classifica- 
tion. . . . Defendants allege and say that if plaintiff's continuance 
in  business is dependent upon his being able to circumvent and defy the 
law by the operation of unlawful slot machines prohibited by statute, he 
should be forced out of such business, certainly in so far  as said business 
is unlawful or of a criminal nature, but it is expressly denied that 
defendants intend in any way to interfere with any lawful business that 
plaintiff may be conducting. . . . Defendants allege and say that 
they have no intention of interfering with any legal machines, slot or 
otherwise, owned by the plaintiff or anyone else, and that they have no 
intention of confiscating any machines-but only intend to hold same as 
evidencesubject to the orders of the court, and that they have made no 
unlawful threats against the defendants or anyone else, and that they 
have not and do not intend to infringe upon any of the constitutional or 
legal rights of plaintiff, and that their only intention is to enforce the 
law under instruction of the court and on recommendation of the grand 
jury; and defendants, on information and belief, and upon such infor- 
mation and belief, aver: That plaintiff, who is conducting an illegal slot 
machine business and racket, is attempting to enjoin and prevent them 
from properly performing their duties as officers of the law. . . . 
Wherefore, defendants pray the court: (1)  That the temporary injunc- 
tion or restraining order issued in this cause on the 4th day of Septem- 
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ber, 1939, by Hon. Leo Carr, one of the judges of the Superior Court, be 
dissolved and dismissed to the end that defendants may proceed unham- 
pered and unfettered in the performance of their duty as law enforce- 
ment officers. ( 2 )  That the court hold, as a matter of law, that it is 
without authority to enjoin and restrain law enforcement officers from 
ehforcing the criminal law of the State," etc. 
d temporary restraining order was duly issued, but dissolved by his 

Honor, J. Paul  Frizzelle, on the hearing. I n  the judgment, in part, is 
the following: "The court being of the opinion that it is without juris- 
diction or authority in this cause to restrain the sheriff of Pi t t  County 
and the chief of police of Greenville, G. A. Clark, in the performance of 
their duty as law enforcement officers in enforcing the criminal laws of 
the State of North Carolina involved in this matter, but if the court does 
have such jurisdiction or authority, that the restraining order heretofore 
issued herein should in any event be dissolved, and, being of such opin- 
ion, announced that the court did not care to hear evidence as to the 
legality or illegality of said machines involved in the controversy. . . . 
It is further considered, ordered and adjudged that the plaintiff have 
until September 23rd to take and remove from their present locations 
all machines referred to in the petition rmd he shall be permitted to store 
said machines if he so desires, pending the appeal herein to the Supreme 
Court, without molestation of the defendants, their agents or servants." 

To the foregoing judgment the plaintiff excepted and assigned error 
and appealed to the Supreme Court. The exception and assignment of 
error and other necessary facts will be set forth in the opinion. 

Alb ion  D u n n  for plaintif f .  
D. M.  Clark  and H a r d i n g  Le. L e e  for de f endan t s .  

CLARI~SOX, J. Did the court below commit error in refusing to hear 
evidence and to find facts, as to the legality of the inachines involved in 
the controversy? We think so, under the facts and circumstances of 
this case. 

Chapter 158, Public Laws 1939, expressly prohibits certain types of 
slot machines and permits other types of slot inachines as lawful. 
Plaintiff claims his machines are of those types made lawful by this act, 
whereas defendant officers contend that these machines are illegal and, 
as such, may be seized and destroyed under C. S., 4435. Plaintiff 
announced that he was prepared to offer evidence as to the legality of 
the machines here involved, but, the court below, 13eing of the opinion 
that it was without jurisdiction to restrain defendants in the enforce- 
ment of the criminal law, refused to hear evidence and dissolved the 
temporary restraining order. 
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I n  Hinkle v. Scott, 211 N.  C., 680, the court presumed that the trial 
court found sufficient facts, since there were no findings of fact in the 
judgment and no request for such findings. Here, however, we are not 
able to indulge in this presumption, as it appears affirmatively in the 
judgment that "the court did not care to hear evidence as to the legality 
or illegality of said machines involved in the controversy." Further, in 
Hinkle v. Scott, supra, it was pointed out that since the operation of the 
machines was permitted pending the appeal, no "substantial loss" was 
caused the owners of the machines: in the instant case the machines were 
ordered removed from operation and placed in storage pending the 
appeal, thus resulting in the discontinuance of plaintiff's business in the 
county pending the appeal. 

Generally, the equitable powers of the courts may not be invoked to 
  re vent the enforcement of a criminal law where the basis of the petition 
in equity constitutes a valid defense to an indictment for the violation of 
the law in question. This principle appears in our cases as early as 
Cohen v. Cornrs., 77 N .  C., 2 (3), where, in refusing to allow an injunc- 
tion to restrain town commissioners from enforcing an ordinance, Reade, 
J., speaking for the Court, pointed out that the plaintiff if injured had 
redress in an action for damages and declared, ". . . We are aware 
of no principle or precedent for the interposition of a court of equity in 
such cases." I n  Paul v. Washington, 134 N .  C., 363, in declaring that 
the validity of an ordinance cannot be tested by injunction, the principle 
that the courts cannot enjoin the enforcement of the criminal law or of 
municipal ordinances was clearly enunciated; the reason assigned for the 
rule being that "the State cannot be enjoined from the execution of its 
criminal laws." This case was followed with approval, the additional 
reasons and further citations in support of the rule given, in S. v. R. R., 
145 N. C., 495, where, a t  p. 522, it was stated: "The doctrine may be 
considered as settled in this State against the right of a court exercising 
equitable jurisdiction to interfere by injunction with other courts in the 
due course of administering and enforcing the criminal laws of the 
State." This principal was reiterated in Express Co. v. High Point, 
167 N .  C., 103, where at p. 105, Brown, J., for the Court, wrote: "The 
courts of this State will not undertake by injunction to enjoin the 
enforcement of the criminal law. The party charged with crime must 
make this defense and plead to the indictment, and if convicted, he may, 
by appeal, bring his case to this Court." 

I n  Turner v. New Bern, 187 N .  C., 5-11 (548), speaking to the subject, 
it is said: "The same ruling that an injunction will not lie against the 
enforcement of a city ordinance when there is a remedy by defense on 
the trial of an indictment for the misdemeanor for violation of the ordi- 
nance or by action for damages, has been recognized in all jurisdictions. 
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21 L. R. A., 86, and notes; 38 L. R. A., 328, and notes; and 2 L. R. A. 
(N. S.), 632, and notes, and in other cases in our own reports. Indeed, 
the whole matter has been very recently discussed and the same propo- 
sition asserted, citing the above and other cases, in Thompson v. Lumber- 
fon, 182 N. C., 260, where i t  is held thiit 'The enfomement of the crim- 
inal law, whether by statute or valid ordinance, made punishable as a 
misdemeanor under general statute, cannot be interfered with by the 
equitable remedy of injunction. When its violaticln is made a misde- 
meanor its validity may be tested by the one who is tried for violating 
i t  as a matter of defense, and we cannot invoke the equity jurisdiction 
of the court by an injunction on the ground that his remedy is inade- 
quate, because an incorporated city or town cannot be made liable in 
damages in such matters.' I t  has been often and fully settled that an 
injunction will not lie against the enforcement of an ordinance that we 
might well have been content to rest the decision in this case entirely 
upon that proposition, which has always been asserted and never denied 
by any decision in this State." This principle has been approved by the 
Supreme Court of the United States in R. R. Co. I ) .  Raleigh, 219 Fed., 
573, affirmed 242 U. S., p. 15. 

I t  has been the law and custom immemorially to hold as evidence to 
the trial of a criminal case, pistols, alleged illicit liquor, etc. 

N. C. Code, 1935 (Michie), see. 4435, supra, is as follows: ''A11 jus- 
tices of the peace, sheriffs, constables and officers of police are hereby 
authorized and directed, on information made to them on oath that any 
gaming table prohibited to be used by this article, or any illegal punch- 
board or illegal slot machine is in the possession clr use of any person 
within the limits of their jurisdiction, to destroy the same by every 
means in their power; and they shall call to their aid all the good citi- 
zens of the county, if necessary, to effect its destruct Lon." 

I n  Daniels v. Homer, 139 N. C., 219 (225), is the following: ''The 
U. S. Supreme Court further says: 'It is said, however, that the nets 
are not in themselves a nuisance, but are perfectly lawful acts of manu- 
facture and are ordinarily used for a lawful purpos~s. This, however, is 
by no means a conclusive answer. Many articles, ~,uch, for instance, as 
cards, dice and other articles used for gambling purposes, and perfectly 
harmless in themselves, but may become nuisances by being put to an 
illegal use, and in such cases fall within the ban of the law and may be 
summarily destroyed. . . . The power of the Legislature to declare 
that which is perfectly innocent in itself to be unlawful, is beyond ques- 
tion. (People v. West, 106 N. Y., 293), and in such case the Legislature 
may annex to the prohibited act all the incidents clf a criminal offense, 
including the destruction of property denounced by it as a public 
nuisance.' " 
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The law imposes on sheriffs, constables, and police officers, the duty 
of taking cognizance of the possession and use of illegal slot machines 
and other gambling devices, and of seizing and destroying them. Dili- 
gent performance of this duty on the part of enforcement officers is to 
be highly commended and, only by a vigorous assertion of all the lawful 
means available, may we eradicate this persistent evil. I n  addition to 
indictment, the summary processes of the law, which in  themselves 
recognize the unusual character and effect of the evil, must be upheld 
when applicable, and i t  should be the duty of the court to encourage, 
rather than embarrass, the efforts made by administrative officers to 
suppress such affronts to public decency, morals and good order. 

I n  this case, however, the plaintiff protests that he is engaged in a 
lawful business and that  the coin-slot devices used are not of a n  illegal 
type. The trial judge declined to hear evidence or make any findings 
of fact, and dissolved the injunction against their seizure, or further 
molestation of plaintiff's business. 

I t  does not directly appear from the record that  defendants were 
acting under authority of a warrant or by virtue of any specific criminal 
prosecution against plaintiff, although defendants answered by way of 
defense that their action in seizing said slot machines was an  official 
action in the prosecution of their duties as law-enforcing officers. Thus, 
it may be open to doubt whether defendants hare  brought themselves 
squarely within the protection of the principle discussed a t  some length 
above. On the other hand, plaintiff has alleged that he has paid taxes 
to the State on said machines as legal slot machines, that  the Attorney- 
General of North Carolina has given as his opinion that said machines 
are legal, and that  he has been advised that  the acts of defendants are 
"oppressive, prohibitive and confiscatory, and without warrant of law" 
and "that if defendants are not restrained, this plaintiff will be forced 
out of business and deprived of his statutory and Constitutional right 
to sell, distribute, lease and put on location in various places of business 
for amusement, his property will be confiscated without due process of 
law and he will be deprived of a lawful business, which he is entitled to 
pursue." I n  thus invoking equity he is supported by numerous cases 
setting forth the exception to the general rule previously discussed, that 
exception being that equity will interfere, even to prevent criminal prose- 
cutions, when this is necessary to protect effectually property rights and 
to prevent irremediable injuries to the rights of persons. Advertising 
Co. v. Asheville, 189 N .  C., 737;  Tcrrace v. Thompson, 263 U .  S., 197;  
Trunx v. Raich, 239 U. S., 3 3 ;  Xote, 25 L. R. A. (N. S.), 193. How- 
ever, i t  is the duty of plaintiff who invokes the action of equity to bring 
himself within the exception to the general rule, this Court having the 
power to examine the evidence to determine whether the facts are suffi- 
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cient to bring him within the protection of the exception. Advertising 
C'o. v. Asheville, supra (739). As the court below has failed to find the 
facts, this Court is unable to determine whether the instant case falls 
within the general rule or the exception thereto. 

For the reasons given, and to the end that the facts may be found, the 
cause is remanded. 

Error and remanded. 

STACY, C. J., concurring: The question for decision is whether a 
court of equity has the authority to hear the plaintiff on his allegation 
that the defendants herein, sheriff and chief of police, respectively, have, 
without warrant of law, threatened to destroy his legitimate business and 
will destroy it, to plaintiff's irreparable damage, unless restrained. The 
answer is "Yes." 

The plaintiff alleges that he is engaged in a lawful business, operating 
and renting in Pi t t  County 100 vending machines, or amusement ma- 
chines and coin-in-the-slot machines, "such as are legalized under section 
130, chapter 158, Public Laws of 1939"; that the reasonable value of 
said machines is $9,000; that he has paid State, county and municipal 
taxes amounting to $3,600 for the privilege of engaging in the business; 
that the Attorney-General of the State has, in a forinal opinion, declared 
the business of the plaintiff to be legal, and pursuant to this opinion the 
State Commissioner of Revenue has duly licensed the machines in ques- 
tion; that the defendants herein have threatened to seize the plaintiff's 
machines "on sight" and will seize and confiscate them, to plaintiff's 
irreparable injury, unless restrained by a court of' equity to which he 
appeals for the protection of his property rights, and that plaintiff has 
no adequate remedy at law. 

The court declined to hear any evidence, and the plaintiff's appeal is 
from the refusal of the court to hear him. The judgment recites : "The 
court being of the opinion that it is without jurisdiction or authority in 
this cause . . . announced that the court did not care to hear evi- 
dence as to the legality or illegality of said machines involved in the 
controversy." 

The case, then, comes to this : The State of North Carolina, by act of 
Assembly, authorizes the use and operation of certain slot machines 
(while prohibiting the use of others) and imposes a number of taxes for 
the privilege of engaging in such business. The plaintiff applies for 
licenses to engage in this business. They are grrmted to him on the 
advice of the Sttorney-General of the State that his business is legal. 
H e  pays his takes amounting to $3,600. The officers of the law threaten 
to seize his machines "on sight" and to confiscate his property. He  
appeals to the courts of the State for the protec5on of his property 
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rights. I f  the taxing authorities can afford to accept the plaintiff'$ 
money and license his business as legitimate, i t  seems only just and 
fitting, ex cequo et bono, for the courts to say whether they are right or 
wrong. Advertising Co. v. Asheville, 189 R. C., 737, 128 S. E., 149; 
Crawford v. Marion, 154 N .  C., 73, 69 S. E., 763; Terrace v. Thompson, 
263 U. S., 197;  Dobbins v. Los Angeles, 195 U. S., 223. See dissenting 
opinion in Hinkle v. Scott, 211 N .  C., 680, 191 S. E., 512, and con- 
curring opinions in Turner v. New Bern, 187 N .  C., 541, 122 S. E., 469 ; 
and R. R. a. Goldsboro, 155 K. C., 356, 71  S. E., 514. 

While the defendants do not allege that  they are acting under author- 
i ty of any warrant  or by virtue of a criminal prosecution instituted 
against the plaintiff, still, as the trial court apparently thought other- 
wise, or so apprehended the record, i t  may not be amiss to observe that 
it is not after the manner of the courts of equity to close their doors on 
allegations of irreparable property loss, even in the face of a criminal 
prosecution, actual or threatened. Advertising Co. v. Asheville, supra; 
C'linard v. Winston-Salem, post, 119. The general rule is, that  equity 
will not interfere with a criminal prosecution, merely as such, I n  re 
Saulyer, 124 U. S., 200, but it will enjoin a criminal prosecution, actual 
or threatened, where the accused is about to be deprived of the right to 
conduct a lawful business or when necessary to protect property rights 
from irreparable injury. l 'ruax v. Rnich, 230 U. S., 33 ;  -lIorrozu v. 
.4tlnnta, 162 Ga., 228, 133 S. E., 162; Shellman 2%. Saxon, 134 Ga., 29, 
67 S. E., 438, 27 L. R. A. (N. S.), 452. "And a similar injury may be 
inflicted, and there may exist ground for equitable relief, when an officer, 
insisting that  he has the warrant  of the statute, is transcending its 
bounds, and thus unlawfully assuming to exercise the power of govern- 
ment against the individual owner, is guilty of an  invasion of private 
property." Philadelphia Co. v. Stimson, 223 U .  S., 605. 

The right to conduct a lawful business, or to earn a livelihood, is 
regarded as fundamental. S.  v. Harris, 216 X. C., 746; 19 Am. Jur. ,  
144. The plaintiff is entitled to be heard. We are not now concerned 
with whether he can make good his charge. I f  he can, he is entitled to 
relief. I f  he cannot, the defendants ~vi l l  be vindicated. 

BARKHILL and WIKBORNE, JJ., join in this opinion. 
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C. M. SHEETS A N D  WIFE, NORA J. SHEETS, v. JAMES T. WALSH. 

(Filed 2 February, 1940.) 

1. Dedication § &Claimant under  dedicator is  entitled t o  revoke dedica- 
tion notwithstanding t h e  fact  t h a t  h e  owns only par t  of t h e  land em- 
braced i n  t h e  subdivision. 

The owner of lands subdivided and sold same with reference to a plat 
showing certain streets. Plaintiffs are the succewors in  title from the 
dedicator of lots embracing certain of the streets so dedicated, which 
streets had never been opened or used by the public. Held:  Plaintiffs 
claim under the dedicator and are  authorized by statute to file and have 
recorded a declaration withdrawing the streets embraced within their 
lands from dedication. Rlichie's Code, 3846 ( r r ) ,  ( s s ) ,  ( t t )  ; chapter 174, 
Public Laws of 1921, a s  amended by chapter 406, Public Laws of 1939. 

2. Deeds 8 11- 
In  construing a deed, the position of the different clauses is  not con- 

trolling, but the courts will look a t  the whole instrument, without refer- 
ence to formal divisions, in order to ascertain the Mention of the parties. 

When the language of a deed is doubtful i t  must be construed most 
favorably to the grantee. 

4. Deeds § 1 S D e e d  held t o  convey a l l  grantor 's rights i n  lands i n  which 
easement had  been dedicated t o  the  public. 

The deed conveying all lands owned by the grantor in its subdivision 
described the property conveyed by block and lot number in accordance 
with the recorded plat, and then excepted from the conveyance lots 
theretofore sold by the grantor and referred to its; deeds conveying such 
lots to third persons, and then recited: "Also all the right, title, interest 
and estate of every nature and description which the party of the flrst 
part has to streets and alleys designated upon said map." Held:  Con- 
struing the instrument a s  a whole to  effectuate t h ~ ?  intent of the parties, 
and construing doubtful language in favor of the grantee, the deed i8 held 
to convey the grantor's title and interest in the streets and alleys and not 
to except or reserve them therefrom. 

5. Dedication § 9- 

When a person claiming under the dedicator revokes the dedication in 
accordance with the statute, the corporation making the dedication being 
no longer in existence, chapter 406, E'ublic Laws of 1939, he thereby be- 
comes rested with all  title and right in the streets embraced within his 
land. 

6. Dedication § &-Withdrawal of dedication i n  coinfo~mity with s tatute  
terminates easement of public and of purchasers of lots. 

The streets in question were dedicated to the pc,blic more than twenty 
years prior to the institution of this action by the sale of lots in a sub- 
division with reference to a plat showing the streets. The streets were 
never actually opened or used a t  any time, and 1.0 person asserted any 
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public or private easement therein within two years from the passage of 
chapter 174, Public Laws of 1921 (Blichie's Code, 3846 [rr] ,  [ssl, [tt l  ) ,  
or a t  any other time. The streets in question are  not necessary to afford 
convenient ingress or egress to any other lots in the subdivision. The 
corporation making the dedication no longer exists. Plaintiffs, claimants 
under dedicator, filed and recorded a declaration withdrawing said streets 
from the dedication. Held: The revocation of the dedication terminated 
the easement of the public and of the purchasers of lots in the subdivision, 
and therefore plaintiffs own the fee in the said land and can convey same 
free of the easements. 

Same--Statute providing for revocation of dedication affords reasonable 
time t o  purchasers fo r  assertion of rights, and  i s  constitutional. 

The right of those purchasing lots in a subdivision with reference to a 
plat to assert easements in the streets shown by the plat is dependent 
upon the doctrine of equitable estoppel, and the statute, Blichie's Code, 
3846 ( r r ) ,  ( s s ) ,  ( t t ) ,  providing for the termination of their easements by 
revocation of the dedication when they have failed to assert same within 
two years from the effective date of the statute, affords them a reasonable 
time in which to assert their rights, and therefore does not deprive them 
thereof without due process of law. Constitution of North Carolina, 
Art. I, sec. 1 7 ;  14th Amendment to the Federal Constitntion. 

Constitutional Law § 1 9 -  
The Legislature may limit the time for the assertion of a property right 

provided it  affords those vested with the right a reasonable time to assert 
same after the enactment of the statute, since there is no vested right in 
procedure. Constitution of North Carolina, Art. I, see. 17 ;  14th Amend- 
ment to the Federal Constitution. 

APPEAL by defendant  f r o m  A l l e y ,  J., a t  November Term, 1939, of 
FORSYTH. 

S p r u i l l  T h o r n t o n  for p laint i f f s ,  appellees.  
B u f o r d  T .  Henderson  for de fendan t ,  appel lant .  

SCHEKCK, J. T h i s  is a n  action f o r  specific performance of a contract 
to purchase the following described t racts  of land, to  w i t :  ' (Firs t  t r a c t :  
Ly ing  and  being i n  the  ci ty  of Winston-Salem and  beginning a t  a point 
o n  the east side of Hol ton  Street  i n  Efird's l i n e ;  thence northwestwardly 
wi th  Holton S t .  503.8 feet to  the  line of the  property formerly belonging 
t o  George H o l t o n ;  thence northwardly along the  l ine of t h e  property 
formerly belonging to George Hol ton  250.81 feet more or  less to  t h e  
b r a n c h ;  thence eastwardly wi th  the  various meanderings of the  branch 
t o  a stake on the  west side of the old Lexington R o a d ;  thence south- 
wardly wi th  the  old Lexington Road  1,030 feet more or  less t o  a point, 
corner  of the  lot belonging to C. D. H a l l  ; thence westwardly along Hall 's 
l ine 400 feet t o  Hall 's corner;  thence southwardly with Hall's l ine 150 
feet to  a point i n  Efird's l ine ;  thence westwardly wi th  Efird's l ine 850 
feet  more or  less to  the  beginning. 

2-217 
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"Second tract: Beginning at  a stake in the east line of Holton Street, 
live feet north of the concrete bridge south of Hollyrood Street; thence 
on a new line N. 79 Deg. 25' E. 51.1 feet to an i r m  stake in the center 
of a branch in the west line of Southern Realty Co. ; thence with the line 
of said Southern Realty Co. S. 1 deg. 10' W. 250.81 feet to an iron stake 
in the east line of Holton St., said stake being N. 1 deg. 10' E. 247.7 
feet from an old iron stake in the west line of Holton St., corner of 
Southern Realty Co. and formerly George Holton; thence with the east 
line of Holton St. No. 10 deg. 35' W. 245.55 feet to the place of begin- 
ning, containing 6,274 square feet, more or less." 

The contract to purchase and the tender of a deed in proper form is 
admitted. The defendant refused to accept the deed and pay the agreed 
purchase price for the alleged reason that the plaintiffs could not "show, 
furnish and convey a good merchantable title in fee" to the locus in quo. 

An agreed statement of facts was entered into by the parties and the 
case submitted to the judge without the intervention of a jury. The 
agreed statement of facts is as follows : 

"That on the 18th day of April, 1939, the plaintiffs entered into a 
legal and binding 'contract to sell,' under seal, certain parcels of land 
located in Forsyth County, North Carolina, to the defendant, on or 
before the 20th day of April, 1939, for the purchase price of $5,000.00. 
I t  was understood and agreed by the terms of said contract that plaintiffs 
'will show, furnish and convey a good merchantable title in fee to the 
defendant.' 

"The parcels of land described in the said contract are parts of prop- 
erty which were shown on certain plats recorded in the office of the 
register of deeds of Forsyth County, North Caieolina. I n  1892, the 
Winston-Salem Land & Investment Company, a predecessor in title, 
had caused to be recorded a certain plat of property, including the in- 
stant premises, which plat revealed the location 2f certain streets and 
blocks on said instant premises, which streets and blocks are identified 
on the accompanying map by the heavier and thicker lines. I n  1898, 
a subsequent predecessor in title, the New York and New Jersey Land 
& Development Company, had caused to be recorded another plat of 
property, which also included the instant premise!+ which plat revealed 
another and different set of streets, blocks and even numbered lots, which 
set of streets, blocks and lots may be identified on the accompanying map 
by dotted lines. From each of the plats, lots, not lying within the 
bounds of the instant premises, were sold off by various owners. Dedi- 
cating corporations no longer exist. 

"On the 18th day of April, 1939, proceeding under chapter 174 of the 
Public Laws of North Carolina enacted by the General Assembly in 
Regular Session of 1921, as amended by House Bill No. 1167 (ch 406), 
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enacted by the General Assembly in Regular Session of 1939, the plain- 
tiffs filed and recorded a declaration of withdrawal of said instant land 
from public and/or private use in the office of the register of deeds of 
Porsyth County, North Carolina. 

"On the 20th day of April, 1939, and subsequent thereto, the plaintiffs 
tendered a deed for said premises to the defendant, who refused to accept 
same, for that  the plaintiffs were not in position to show or convey a 
good merchantable title in fee to said premises to the defendant; plain- 
tiffs are still ready and willing to tender a deed a t  any time upon the 
receipt of the purchase price. 

"There have been no streets physically laid off, cut through, or planned 
for  construction within the bounds of said premises; over twenty years 
have elapsed from the date of the aforesaid recordings of plats, and no 
one has sued to enforce any public or private easement within the bounds 
of the instant premises within the two years following March 8, 1921, 
o r  a t  any time subsequent to that  date. The streets so designated upon 
the plats are not necessary for ingress, egress or regress to any par t  of 
the land conveyed by the parties recording the plats or by subsequent 
grantees of the parties recording the plats, or  to any parts of any of the 
property shown on the plats. 

"There is a provision in a certain deed in the chain of title to the 
instant premises, executed by the Winston-Salem Land & Investment 
Company to the Southside Land & Investment Company, October 30, 
1893, which is as follows: 'Reference to all of which deeds is hereby 
made for a better description of said premises and each par t  or parcel 
of land described in the foregoing deeds having been conveyed by the 
Winston-Salem Land and Investment Company is hereby excepted and 
reserved. Also all of the right, title, interest and estate of every nature 
and description which the party of the first part  has to streets and alleys 
designated upon said map, to the street railway and station houses and 
lots whereon said houses stand, electric lights, poles and wires, the iron 
bridges over Wachovia Brook, and all abutments thereto and all fixtures 
and belongings of every description.' 

"It is agreed that  defendant's Exhibit A is a true copy of said deed, 
and is hereby incorporated by reference. 

"The conveyance of said instant premises, from the time of the record- 
ing  of plats, carry the descriptions in terms of lots with the exception 
of the last two conveyances, which carry descriptions in terms of metes 
and bounds. 

"There has been no actual acceptance of any dedication by the city or 
public, nor any control or authority exercised by either over said prop- 
erty, which is an open acreage field; predecessors in title have always 
maintained notorious, adverse and continuous possession of premises 
under known and visible boundaries. 
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"The plaintiff can show, furnish and convey a good merchantable title 
in fee to the defendant, if the plaintiff has title in fee to property shown 
as streets on aforesaid and accompanying plats. The plaintiffs are 
record owners of said property, under a chain of title from dedicators. 
Said declaration of withdrawal from use, in accordance with statutes, 
has been filed, registered and recorded in the office of the register of 
deeds, Forsyth County, North Carolina, by plaintiffs, who claim under 
said dedicators. 

"The premises were outside city limits at  time of recording said plats 
but now are within said city limits. The aforementioned streets on said 
plats do not even afford a convenient ingress or egress to other prop- 
erties on said maps (or) to any other opened street or highway. 

"Plaintiffs are claimants under dedicators." 
The trial judge found that the plaintiffs had coinplied with the pro- 

visions of ch. 174, Public Laws of 1921, as amended by ch. 406, Public 
Laws 1939. and thus effected a withdrawal of any sort of dedication of 
any property within the boundary of the locus in quo; and further that 
the deed in the plaintiffs' chain of title from the Winston-Salem Land 
& Investment Company to the Southside Land & 1-nvestment Company 
conveyed to the grantee all right, title, interest anc. estate in the streets 
shown on the plat filed and recorded by the granto:?, and did not except 
such streets from the conveyance of said deed; and further, that even 
if said streets were excepted and reserved from ~ u c h  conveyance, the 
plaintiffs having complied with the aforesaid statutes, now possess all 
right, title, interest and estate in said streets; and upon such findings, 
his Honor adjudged the specific performance of the contract of purchase. 
To these findings and the adjudication thereupon the defendant pre- 
served exceptions and appealed to the Supreme Court. 

The statutes relied upon by the plaintiffs, known as section 3846 ( r r ) ,  
(ss), ( t t ) ,  North Carolina Code of 1935 (Michie), are as follows : 

"Section 1. That every strip, piece, or parcel of land which shall 
have been at  any time dedicated to public use as a ~.oad, highway, street, 
arenue, or for any other purpose whatsoever, by any deed, grant, map, 
plat, or other means, which shall not have been a c t ~ ~ a l l y  opened and used 
by the public within twenty years from and after the dedication thereof, 
shall be thereby conclusively presumed to have been abandoned by the 
public for the purposes for which same shall have been dedicated; and 
no person shall have any right, or cause of action thereafter, to enforce 
any public or private easement therein, unless such right shall'have been 
asserted within two years from and after the passage of this act:  Pro- 
vided, that no abandonment of any such public or private right or ease- 
ment shall be presumed until the dedicator or thosf; claiming under him 
shall file and cause to be recorded in the register's office of the county 
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where such land lies a declaration withdrawing such strip, ~ i e c e ,  or 
parcel of land from the public or private use to which i t  shall have 
theretofore been dedicated in the manner aforesaid. 

"Sec. 2. The provisions of section one of this act shall have no appli- 
cation in any case where the continued use of any strip of land dedicated 
for street or highway purposes shall be necessary to afford convenient 
ingress, egress, and regress to any lot or parcel of land sold and conveyed 
by the dedicator of such street or highway prior to the passage of 
this act. 

('Sec. 3. That  this act shall be in force from and after its ratification, 
and shall apply to dedications made after as well as before its passage. 

'(Ratified this the 8th day of March, AD. 1921," and 
"Section 1. That  chapter one hundred and seventy-four of the Public 

Laws of one thousand nine hundred twenty-one, being an  act to regulate 
the dedication of streets, highways, etc., and to limit the time within 
which such dedication shall be accepted by the public, shall be amended 
by adding the following proviso a t  the end of section one: 

"'Provided further, that  where any corporation has dedicated any 
strip, piece, or parcel of land in the manner herein set out, and said 
dedicating corporation is not now in existence, it  shall be conclusively 
presumed that  the said corporation has no further right, title, or interest 
in said strip, piece, or parcel of land, regardless of the prorisions of 
conveyance from said corporation, or those holding under said corpora- 
tion, retaining title and interest to said strip, piece, or parcel of land so 
dedicated; the right, title and interest in said strip, piece, or parcel of 
land shall be conclusively presumed to be rested in those persons, firms, 
or corporations owning lots or parcels of land adjacent thereto, subject 
to the provisions set out hereinbefore in this section: Provided further, 
that  nothing in this act shall apply to pending litigation.' 

"Sec. 2. That  this act shall be in full force and effect from and after 
its ratification. 

"In the General Assembly read three times and ratified, this the 4th 
day of April. 1939." 

The agreed statement of facts reveals that  the land within the locus 
in  quo  dedicated to the public use as roads, highways, streets and avenues 
by the maps filed and recorded by the plaintiffs' predecessors in title was 
not actually opened and used within twenty years after the dedication 
thereol, or a t  any subsequent time, and that  no person has asserted any 
public or private easement therein within two years from the passage 
of the act ( 8  March, 1921)) or a t  any other t ime; and that  the plaintiffs, 
being those persons claiming under the dedicators of such streets, have 
filed and caused to be recorded a declaration withdrawing the land con- 
stituting such streets from the public and private use to which it thereto- 
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fore had been dedicated; that the land constituting the streets in the 
locus in quo is not necessary to afford a convenient ingress, egress, or 
regress to any lot or parcel of land sold and conveyed by the dedicators 
prior to the passage of the act;  and further, the corporations which 
dedicated the land constituting the streets involve3 do not now exist, 
and that the plaintiffs own all of the lots or parcels of land adjacent to 
said streets. 

The first contention of the defendant, appellant, that the plaintiffs 
were not authorized to file and have rec~orded the declaration withdraw- 
ing the land involved from public and private use to which it had there- 
tofore been dedicated is untenable, since it appears from the agreed 
statement of facts that "plaintiffs are claimants under dedicators," and 
the statute provides no abandonment of any public or private right or 
easement shall be presumed until "the dedicator or rhose claiming under 
him shall file and cause to be recorded" such declar,ition. 

The second contention made by the defendant, appellant, that the 
clause in a deed from the Winston-Salem Land & Investment Company 
to the Southside Land & Investment Company, quoted in the agreed 
statement of facts, which deed is a link in the chain of title of the 
plaintiffs, excepted from the conveyance and reserved the title to the 
streets involved in the grantor, and prwented the passing of such title 
to the grantee, and for that reason such title never passed to the plain- 
tiffs, is not in accord with our construction of said clause. 

I t  is true that under the modern rule of construction, little importance 
is attached to the position of the different clauses in a deed, and the 
courts look at the whole instrument, without reference to formal divi- 
sions, in order to ascertain the intention of the parties. Thomas v. 
B u n c h ,  158 N .  C., 175, and cases there cited, and uhen the language of 
a deed is doubtful it must be construed most favorably to the grantee, 
B e n t o n  2;. Lwnber Co., 195 N. C., 363; Pox v. McGowan, 116 N. C., 131. 
Applying these two simple rules of construction, we think, and so hold, 
that the quoted clause was intended to include in the conveyance the 
"streets and alleys designated upon said map" rathe." than to except and 
reserve them therefrom. And further, we concur with the finding of the 
trial judge that even if the effect of the quoted clause was to reserve the 
title to the streets in the grantor, instead of conveying the same to the 
grantee, the plaintiffs having proceeded under the aforesaid statutes, 
naw possess all right, title, interest and estate in said streets. 

The third contention of the defendant, appellart, that the statutes 
relied upon by the plaintiffs are ineffective cannot be successfully main- 
tained. This contention is that since the dedicators, predecessors in 
title of the plaintiffs, sold and conveyed lots to others by reference to 
the maps filed and recorded by them, the grantees i i  the deeds for such 
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lots, and those claiming under them, were thereby vested with easements 
over all the streets shown on said maps, Sexton v. Elizabeth C'ify, 169 
5. C., 385; Stephens Co. v. Homes Co., 181 N. C., 335, and cases there 
cited, and that to allow those vested rights to be taken from them by 
legislatire enactment would be to allow persons to be deprived of their 
property otherwise than by "the law of the land" and "without due 
process of law" in violation of Article I, section 17, of the Constitution 
of North Carolina and of the 14th Amendment of the Constitution of the 
United States. 

Any rights to enforce any easements which the grantees in the deeds 
made with reference to the maps, and of those claiming under them, may 
hare  had was clearly preserred for two years after its passage by the act 
itself. N o  vested right was destroyed by the act, only the remedy by 
which such rights might be enforced was changed, and when this was 
done these grantees, and those claiming under them, were left with a 
remedy reasonably adequate to afford relief, namely, two years after 
the passage of the act in which to assert their rights. These rights are 
"dependent on the doctrine of equitable estoppel." I r u k  '. Charlotte, 
193 N. C., 109. 

"It is well settled that  the Legislature may change the remedy, and as 
the statute of limitations applies only to the remedy, that i t  may also 
change that, either by extending or shortening the time; provided, in 
the latter case a reasonable time is given for the commencement of an  
action before the statute works a bar." Strickland v. Draughan, 91 
N .  C., 103. 

"Whatever pertains to the remedy may be modified or altered a t  the 
pleasure of the Legislature, if the obligation of the contract is not 
thereby impaired nor any substantial right affected, provided a sufficient 
remedy is left to the parties, according to the course of justice as i t  
existed a t  the time the contract was made. 

"Procedure is always subject to change by the Legislature, with the 
limitation that one, having a rested right in a cause of action, must be 
left with some remedy reasonably adequate to afford relief. 

"When a limitation of time for  bringing an  action is shortened by 
statute, there must be a 'reasonable time' giren, notwithstanding the 
statute, in which to bring the action." The Constitution of North 
Carolina, Connor & Cheshire, p. 70. Hinton 2'. Hinton, 61 N. C., 410; 
Durhnm z.. Speeke, 82 N. C., 87;  Whitehmd I > .  Latham, 83 N .  C., 233; 
Williams c. Weaver, 94 N. C., 134; Bost 1%.  Cabarrus County, 152 N. C., 
531; Stafesville v. Jenkins, 199 N .  C., 159. 

The grantees in the deeds in which conveyances were made with refer- 
ence to the maps filed and recorded, and those claiming under them, 
were fixed by law with notice of the statutes, and it \%as incumbent upon 
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them within the two years allowed by the statutes ( a  reasonable time) 
to take themsel~es out of the bar put upon them by asserting their right 
of easements over the streets involved. Mattheus v. Peterson, 150 
N .  C., 132, and cases there cited. 

Chief Justice Waite, speaking for the Supreme Court of the United 
States, says: "This Court has often decided that  statutes of limitation 
affecting existing rights are not unconstitutional, if a reasonable time is 
given for the commencement of an  action before ihe bar takes effect. 
Hawkins v. Barney, 5 Pet., 457 ; Jackson v. Lamphire, 3 Pet., 280; Sohn 
v. Waterson, 17 Wall., 596; C'hristmas u. Russell, 5 Wall., 290; Sfurges 
v. Crowninshield, 4 Wheat., 122." T e r ~ y  v. Anderson, 95 U. S., 628 (24 
Law Ed., 365). 

"Under this provision of the Federal Consti tut im it is well settled 
that  the Legislature may prescribe a limitation for the bringing of suits 
where none previously existed, as well as shorten the time within which 
suit to enforce existing causes of action may be commenced, provided, 
in each case a reasonable time, taking all the circumstances into con- 
sideration, be given by the new law for the commencement of suit before 
the bar takes effect. Wheeler v. Jackson, 137 U. S., 255; Turner v. 
New York,  168 U .  S., 94;  Saranac Land Co. v. Comptroller, 177 U. S., 
338." Blevins v. Utilities, Inc., 209 N. C., 683. 

We are of the opinion that since the plaintiffs have complied with the 
requirements of valid statutes, that  the judgment of the Superior Court 
should be affirmed, and it is so ordered. 

Affirmed. 

G .  T. CARSWELL v. JIRS. BUENA E. CRESWELI., MRS. MARY B. HUN- 
TER, MRS. JESSIE G. BIRKPATRICK, JIRS. MhTTIE E. WASHAM, 
13. G. ASHCRAFT, AND W. F. GRAHAM, AS TRVSTEES O F  THE PARK 
ROAD COJIMUNITP HOUSE ; HAHVEY HUSTEF:, SID WBSHAJI AND 

A. L. PARKER, FOR A N D  O X  BEHALF OF TITEMSELVES A N D  ALL OTHER 
PERSONS RESIDING I N  THE ROAD CORIJI\IUNITL' OF hIECR1,EN- 
BURG COUNTY, NORTH CAROLINA; A N D  J. R. HARRIS. 

(Filed 2 February, 1940.) 

1. Adverse Possession 3- 
Adverse possessioli is actual possession in tlle character of owner, 

evidenced by making the ordinary uses and taliiri:: tlle usual profits of 
which the property is susceptible in its present stale, to the exclusion of 
all others, including the true owner. 

2. Adverse Possession 8 1%- 
Adverse possession under color of title for a period of seven years 

ripens title in claimant. Jlicliie's Code, 428. 
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Adverse Possession § 11- 
The property in question was conveyed to trustees for the benefit of 

members of the community for use as  a community house or playground. 
Held: The statute, Michie's Code, 436, precluding acquisition of title in 
any public way by adverse possession does not apply to adverse possession 
of the locus in quo. 

Adverse Possession § 4 b  

Title by adverse possession may be acquired against religious, charitable 
or educational corporations or trusts. 

Same- 
When the trustee is barred the ccstuis are  also barred, since ordinarily 

the cestuis are  bound by the acts or the failure to act on the part of the 
trustee. 

Judgments § 29- 
Property was conveyed to trustees for use a s  x community house or 

playground for the benefit of the residents of the community. Action was 
instituted involving title to the property in which representative members 
of the community were made parties. Held: Judgment in the action is 
binding upon the minors and all members of the community not made 
parties, under statutory provision for class representation. Nichie's Code, 
457. 

Adverse Possession 8 4b--Held: Under facts of this case, plaintiff ob- 
tained title by possession under  color of tit le against trustees and  
beneficiaries of charitable trusts. 
d vacant lot was conveyed to trustees for use a s  a community house or 

playground. The trustees borrowed rrioner upon a deed of trust on the 
property and erected a community house thereon with the proceeds. 
Thereafter the community stopped usiilg the loc?ts in quo for any purpose, 
and after an invalid attempt of the lender to foreclose his deed of trust, 
a community meeting was called. which meeting authorized the trustees 
to sell. In  accordance with this authorization the trustees executed a 
deed to plaintiff and used the purchase price to repay the money bor- 
rotved. Plaintiff took possession under his deed and remained in con- 
tinuous possession for over seven years. Held:  Untler the facts and cir- 
cumstances of this case. plaintiff acquired the fee simple title to the locus 
 it^ quo by adrerce posse~sion under color of title and the trustees and all 
the beneficiaries of the charitable trust are bound thereby and are  
estopped from asserting any interest in the Imtl, and plaintiff may convey 
the fee simple title to the locus in  quo. 

APPEAL by defendants f r o m  Johnston, Special J u d g e ,  a t  October, 1939, 
E x t r a  Term,  of MECKLER'BURG. Bffimied. 

This  is a n  action instituted by plaintiff against the  defendants, who 
a r e  surviving trustees of a n  express t rust  f o r  community purposes, three 
ou t  of a number  of resident beneficiaries of the trust,  and one who has  
contracted t o  purchase the land  involved f rom the  plaintiff. A11 of the  
defendants filed a demurrer  to  the complaint,  and f rom the  judgment of 
the Superior  Cour t  overruling the demurrer ,  the defendants appealed. 
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The facts: On 22 January, 1920, J. K. Wolfe and wife, being then 
seized in fee simple and in possession of the premises therein described, 
conveyed a lot of land near Charlotte, in a section known as the Park 
Road Community, to the defendant trustees and to one other trustee, 
since deceased, in trust, that said trustees and their successors "shall 
hold, use, occupy and enjoy the same for the purFose of establishing, 
maintaining and carrying on as a community building, buildings and 
grounds for the benefit of persons of the white race owning land or 
living within the community," describing same. Arnong the conditions 
set forth in said deed were the following: 

1. The said premises shall be called "The Park Road Community 
House" : 

3 .  The said parties of the second part or their successors shall have 
entire control of said property and premises for the purposes herein- 
before stated, and they shall also have entire control, disposal and 
management of any and all property whether teal or personal, which 
shall at  any time be given or conveyed to the said parties of the second 
part for the said community house, or of the income or profits of such 
money or property as may be given for the endowment or furtherance of 
any of the activities of the said community house; 

6 .  If at any time it shall become impossible or impracticable to carry 
on the trust hereby created according to the true intent and purpose 
thereof, then the said premises shall be used for public playgrounds or 
recreation grounds for the white persons living in the said community 
until such time as the parties of the second part, or their successors, may 
find it possible and to resume the use of said premises for the purposes 
herein stated. 

Said lot of land was vacant lot. About 8 April, 1921, and 8 January, 
1922, said trustees borrowed from B. J. Summerow the sums of $1,000 
snd $1.250-total of $2.250-which was used with other funds to erect a 
building on said lot, securing each of said loans by deeds of trust to 
F. M. Shannonhouse, Trustee. 

For a year or more the people living in said community did use said 
community house, but that from 1923 to 1926 the persons of said com- 
munity failed to use said community house and aba&oned the same and 
at no time since 1923 have the persons of said community evidenced any 
interest whatsoever in using said property for any purpose. 

I n  March, 1926, F. M. Shannonhouse, Jr . ,  administrator of F. M. 
Shannonhouse, deceased trustee, upon request of the owner and holder 
of the notes secured by said two deeds of trust, un.dertook to sell the 
land in question under the power of sale contained in said deeds of trust, 
at which time said J. K. Wolfe became the last and highest bidder for 
said land. 
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J. K. Wolfe refused to accept the deed which was tendered to him by 
F. M. Shannonhouse, Jr . ,  administrator of F. M. Shannonhouse, de- 
ceased trustee, and a t  the March Term, 1926, of Mecklenburg Superior 
Court, submitted to Honorable William F. Harding, judge presiding, a 
controversy whether J. K. Wolfe was required to accept said trustee's 
deed. The court adjudged that  J. K. Wolfe was not required to accept 
said trustee's deed and the Supreme Court of North Carolina affirmed 
that judgment in the opinion of Shannonhouse c. Wolfe, 191 N. C., 769. 
I n  that opinion, the Supreme Court declared the trust in question to be 
a charitable trust and set forth the terms and conditions under which 
property of a charitable trust may be disposed of. 

I n  September, 1926, after due notice was published in The Xecklen- 
burg Times, a newspaper published in Mecklenburg County, North 
Carolina, and after personal notice was given to representative members 
of a large majority of the families of said community, there was held 
in  said community house a well attended meeting of the beneficiaries of 
said trust, presided over by H. G. Ashcraft, as chairman, and C. M. 
Creswell, as secretary, for the purpose of considering what disposition 
or use should be made of said community house property. 

At said meeting said beneficiaries adopted a resolution requesting and 
authorizing the trustees of said community house to sell said property. 
Immediately thereafter said trustees held a meeting and appointed a 
committee from their number to procure bids for said property. The 
plaintiff offered $3,000.00 for the property, the trustees accepted said 
offer and executed and delivered to the plaintiff a deed to said property, 
said deed being dated 23 September, 1926, and duly recorded. 

Each of said trustees at  said time was sui juris and each of the sur- 
viving trustees has been shi juris a t  all times since the execution and 
delivery of said deed. Infants reside in said community and have 
resided in said community at  all times referred to. The consideration of 
$3,000.00, which the plaintiff paid for said deed, was used, as the record 
indicates, to pay the indebtedness which was incurred to build said com- 
munity house. J. K. Wolfe and wife haye quitclaimed all of their 
right, title and interest in said property to the plaintiff. 

Plaintiff has held said property by adverse possession at  all times 
since 9 October, 1926. The defendant J. R.  Harr is  and the plaintiff 
entered into a contract that J. R. Harr is  should buy said property from 
plaintiff for a consideration of $3,500.00, and said J. R. Harr is  has 
refused to accept the deed tendered by plaintiff upon the alleged ground 
that said deed does not convey a good title to said property. 

Three of the defendants, Harvey Hunter. Sid Washam and ,4. L. 
Parker, are citizens and residents of said community, the questions 
referred to in the complaint are of a common and general interest to all 
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persons living in said community, and said three named defendants are 
made parties in  order that  they may defend for the benefit of all persons 
living in said community who are interested in the questions referred to. 

The defendants demurred to the complaint, setting forth seriatim 
several grounds. We think i t  necessary to consider only the main 
ground: "For that  the complaint fails to state facts sufficient to con- 
stitute a cause of action and-to support the judgmmt prayed for in the 
complaint for that, upon the facts as alleged in  the (complaint, i t  appears 
as a matter of law that  plaintiff never acquired and is not now seized 
of good fee simple title to the land described in the complaint." 

The defendants in  their brief say:  "The defendant Trustees of the 
P a r k  Road Community House, having in effect abandoned the property 
for the purposes for which i t  was originally conveyed to them and 
having in good faith conveyed i t  to the plaintiff, have not made any 
claim as such Trustees to the land since such conveyance; but have 
interposed their demurrer in this action for the purpose of performing 
such duties as they may have to the resident beneficiaries in the com- 
munity of the trust and for the purpose of preserving such right and 
title as they as trustees might now have for the benefit of such com- 
munity residents. The three individual resident beneficiary defendants 
have not heretofore interposed any claim or interest in the said property 
since its conveyance to plaintiff by the said tru3tees; but feel that, 
inasmuch as they are made parties in a represen1;atire capacity, it is 
their duty, in so f a r  as the other resident beneficiaries are concerned, to 
protect whatever interest such other beneficiaries may have. Defendant 
J. R. Harr is  has entered into a binding contract to purchase the locus i n  - 
quo from the plaintiff and is ready, anxious and willing to perform his 
said contract, provided plaintiff can convey to him a good fee simple 
marketable title to the locus in quo entirely free fl.om the trust hereto- 
fore imposed upon same." 

The court below signed an  order overruling the demurrer, defendants 
excepted, assigned error and appealed to the Supreme Court. 

0. ill. Li faker  and Joe W .  Erv in  for plaintiff. 
Taliaferro & Clarkson for defcndanfs. 

CLARKSON, J. The only exception and assignment of error made by 
defendants is to the order of the court below overriding the defendants' 
demurrer. We think the ruling of the court below correct. 

The plaintiff states two main contentions why the demurrer should 
have been overruled. As one is sufficient to determine this cause, we do 
not consider the other: The plaintiff contends that he has been in posses- 
sion and held the property in controversy adversely for thirteen years 
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next preceding the commencement of this action, under known and visible 
lines and boundaries and colorable title, by virtue of a valid deed from 
the trustees to the plaintiff. That  he purchased the land in good fai th 
and paid full value. That  therefore plaintiff's title has ripened into a 
fee simple title by adverse possession under color of title for more than 
seven years. We think plaintiff's contention correct under the facts and 
circumstances of this case. 

X. C. Code, 1935 (Nichie) ,  see. 428, is as follows: "When a person 
o r  those under whom he claims is and has been in  possession of any real 
property, under known and visible lines and boundaries and under color- 
able title, for  seven years, no entry shall be made or action sustained 
against such possessol. by a person having any right or  title to the same, 
except during the seven years next after his right or title has descended 
or accrued, who in default of suing within that  time shall be excluded 
from any claim thereafter made; and such possession, so held, is a per- 
petual bar against all persons not under disability." 

Adreree possession consists of the actual possession of property held 
to the exclusion of others, including the true owner, and is exercised by - 
making the ordinary use of which the property is susceptible in its 
present state and taking the usual profits. Locklear v .  Savage,  159 
N.  C., 236; Owens v. Lumber  Co., 210 N. C., 504 (508). 

The record discloses that  plaintiff had not only possession for seven 
years, in conformity to the above statute, but for thirteen years. 

The defendants contend: "There is respectable authority to the effect 
that  where lands have been dedicated for use as a public square or 
common or park or playground title thereto can never be acquired by 
adverse possession, whether under color of title or not." They cite the 
case of Moose v. Carson, 104 N. C., 431 (434), where i t  is said:  "No 
one can acquire as a general rule by adverse occupation as against the 
public the right to a street or square dedicated to the public use. 
Hoadley v. S a n  Francisco, 50 Cal., 265; People v. Pope,  53 Cal., 437." 
1 Amer. Jurisprudence, p. 850, sec. 106. W e  do not think the deed 
creating the trust in this case susceptible of the defendants' construction. 
See Sheets  P. W a l s h ,  ante, 32. 

We have the following statute-N. C. Code, supra, sec. 435 : "No per- 
son or corporation shall ever acquire any exclusive right to any part  of 
a public road, street, lane, alley, square or public way of any kind by 
reason of any occupancy thereof or by encroaching upon or obstructing 
the same in  any way, and in all actions, whether civil or  criminal, 
against any person or corporation on account of an  encroachment upon 
or obstruction or occupancy of any public way i t  shall not be competent 
for a court to hold that  such action is barred by any statute of lirnita- 
tions." This statute is not applicable in this case. 
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I n  the case of Shannonhouse v. Wolfe, supra, it was held by this 
Court that the Park Road Community House property was in the nature 
of a charitable trust, and the decisions are uniform that adverse posses- 
sion under color of title of property belonging to a charitable trust will 
ripen into a full title for the person in such adverse possession. The 
general rule is stated in 2 Corpus Juris, part sec. 476, at p. 225, as 
follows: "But in the absence of some statutory provision to the con- 
t~.ary, title by adverse possession may be acquired as against a religious 
or charitable corporation or educational corporation, and that, too, 
although such corporations are expressly prohibited by statute from 
conveying their lands." 

The same general rule is reaffirmed in 2 Corpus Juris Secundum, 
see. 5 in part, at  pp. 515-516: "In the absence of some statutory provi- 
sion to the contrary, title by adverse possession may be acquired against 
religious, charitable or educational corporations, eren though such cor- 
porations are expressly prohibited by statute from conveying their 
lands.'' 

I n  Herndon v. Pratt, 59 N.  C., 327 (333-334), Pearson, C. J., speak- 
ing to the subject says: "The principle, that when ];he statute of limita- 
tions is a bar to the trustee, it is also a bar to the cestui que trust for 
whom he holds the title, and whose right it is hiii duty to protect, is 
settled; Wellborn 23. Finley, 7 Jones, 228. I n  delivering the opinion in 
that case, the principle was considered so plain that it was deemed 
unnecessary to cite authorities, and the Court was content to leave the 
question on the manifest reason of the thing. For s,tatutes of limitation 
and statutes giving title by adverse possession, would be of little or no 
effect, if their operation did not extend to cestwi p e  trust as well as 
trustees who hold the title for them, and whose cuty it is to protect 
their rights. I f  by reason of neglect on the part of the trustees, cestuz 
que trust lost the trust fund, their remedy is agains: the trustees, and if 
they are irresponsible, it is the misfortune of the ce,stui que trust, grow- 
ing out of the want of forethought on the part of the maker of the trust, 
under whom they claim." 2 A. L. R., at  p. 41, e t  seq. Wellborn v. 
Flnley, 52 X .  C., 228; Blalce v. Allman, 58 N .  C., 407; Clayton v. 
Cagle, 97 N.  C., 300; King v. Rhew, 108 N .  C., 696; Kirkman v. Hol- 
land, 139 N .  C., 185; Cameron v. Hicks. 141 N. C., 121. 

I n  Orange County v. Wilson, 202 N .  C., 424 (427), is the following: 
"Besides, the trustees of the petitioners were parties defendant and were 
served with process." The principle was so well settled that it was 
recognized without citing authorities, that a trustee could bind the 
cestuis que trustent. 

The defendants raise the questions: ('Would judgment in this case be 
binding upon minor residents in the community who are neither parties 
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to the action nor represented by guardians ad litem?" and "Would judg- 
ment in this cause be binding upon the other numerous beneficiaries not 
parties to this action under the doctrine of representation?" 

N. C. Code, supra, sec. 457, in part, is as follows: "When the question 
is one of a common or general interest of many persons, or where the 
parties are so numerous that  i t  is impracticable to bring them all before 
the court, one or more may sue or defend for the benefit of all." 

We think the deed of the trustees bound all who had an  interest i n  the 
land if not the community meeting, and other matters set forth in  the 
record were in  the nature of an  estoppel. From the facts and circum- 
stances of this case, we think none of the contentions of defendants can 
be sustained. We think the deed tendered by plaintiff to defendant 
J. R. Harr is  conveyed to him "a good fee simple marketable title to the 
locus in  quo, entirely freed from the trust heretofore imposed upon 
same," and defendant Harr is  is bound by the contract to take and pay 
for the land. 

The brief of defendants is persuasive, but not convincing. 
Fo r  the reasons given, the judgment of the court below is 
Affirmed. 

JAMES W. B R O W N  v. E .  II. C L E M E N T  COMPANY. 

(Filed 2 February, 1940.) 

1. Contracts 5 21: Master and Servant § -Complaint held to allege 
contract, breach by defendant and damages, and demurrer thereto was 
properly overruled. 

The complaint in this action alleged in effect that defendant employed 
plaintiff to perform certain of the construction work on buildings let 
under contract to defendant, plaintiff to be paid upon a salary basis plus 
a percentage of the net profits earned in the performance of the construc- 
tion contract, that the contract was verbally extended to other buildings 
let to defendant by the same corporation, that plaintiff fully performed 
the services agreed upon, but that defendant had breached the contract by 
failing to pay plaintiff his percentage of the net profits earned in the con- 
struction of the buildings included in the contract by the parol agreement. 
Held: Defendant's demurrer on the ground that the complaint failed to 
state a cause of action was properly overruled. 

2. Contracts 5 23- 
Evidence held sufficient to sustain, prima facie,  allegations of complaint 

stating cause of action for breach of contract. 
3. Reference 3 3- 

A plea in bar such as to preclude an order of compulsory reference is 
one that goes to the entire controversy and which, if found in favor of 
the pleader, bars the entire cause of action and puts an end to the case. 
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4. Same--Matter pleaded held not  t o  bar  entire causle and  therefore not  to 
preclude compulsory reference. 

This cause of action was instituted to recover a percentage of the net 
profits earned in the construction of two certain buildings, plaintiff alleg- 
ing that  he mas entitled thereto upon the completion of the buildings 
under terms of his contract of employment with defendant contractor. 
Defendant pleaded a receipt signed by plaintiff in full satisfaction of al l  
work and labor done by plaintiff or under his supervision, which receipt 
was executed after completion of one of the buildings but ten months prior 
to the completion of the other building. H c l d :  NCI amount could be due 
plaintiff under the profit sharing contract in the construction of each 
building until the completion of the building and the ascertainment of the 
net profit earned in its construction, and therefore the receipt could not 
bar plaintiff's claim to a percentage of the net profits derived from the  
construction of the building completed subsequent lo  the execution of the 
receipt, and therefore the receipt is not a bar to plaintiff's entire cause 
of action and does not preclude th2 court from ordering a compulsory 
reference. 

5. Reference § 13--Procedure necessary t o  preserve r ight  to  t r ia l  by jury 
upon appeal in  compulsory referencc:. 

While the parties to a compulsory rclference must except to the order of 
reference, make esceptions to the findings of fact of the referee, and 
demand a jury trial and tender issues under such exceptions in order to 
preserve their right to a jury trial, i t  is not required that the demand and 
tender of issues be physically made immediately under each exceptioii, i t  
lwing sufficient if coiitemporaneonsly with the filing of esceptions, issues 
raised by the pleadings are  tendered based on the exceptions to the ref- 
eree's findings and related thereto by the number of the exceptions and 
the number of the finding to which it was taken and a jury trial de- 
manded a s  to each of such issues. 

APPEAL b y  defendant f r o m  Olive, Spacial Judge,  s t  Apr i l  Term,  1939, 
of DURHAM. Reversed. 

Civil action to  recover compensation alleged to be due for  services 
rendered under  contract.  

T h e  defendant  corporation is engaged i n  the  building construction 
bi~siness. I n  contemplation of bidding for the  contract f o r  the construc- 
tion of the  buildings to  be erected by  D u k e  r n i v e r s i t y  i n  its bui lding 
program, begun about the  year  1927, the defendant  approached t h e  
plaintiff to  procure his  services as  a foreman to wper r i se  the rubble 
stone work i n  connection with the  buildings and  reql~ested plaintiff not t o  
make  a n y  hids f o r  such work but  to  cooperate with 'he defendant. 

F r o m  t ime to t ime the  defendant  submitted hids ta the D u k e  Con- 
struction Company and received contracts f o r  the lmct ion  of the stone 
masopry work i n  the Hospi ta l  and  Netlical School Building, G r o u p  C. 
Dormi tory  Building. Union Building, School of Religion. Library,  Audi- 
tor ium and Classroom, G r o u p  Dormitory,  Group B. Dormitory,  L a w  
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Building, Botany and Zoology Building, A and B Extensions, Physics, 
Chemistry, Stage Addition, Nurses' Home, Gymnasium and Chapel. 

The first contract provided for the stone masonry work on the Hospital 
and Medical Building, Group C. Dormitory Building and Union Build- 
ing. On 14 January ,  1928, defendant entered into a contract with the 
plaintiff to pay him $350.00 per month salary and one-sixth of the net 
profits received by the defendant for the said work, the net profits to be 
arrived a t  as stipulated in the contract. On 4 September, 1925, the 
defendant received a contract for the stone masonry work to be done on 
the School of Religion, Library, and Auditorium and Class Room. The 
defendant's contract with the plaintiff was extended to embrace these 
buildings by letter. The defendant then received contract for the stone 
masonry work to be done on Group 3. Dormitory, Group B. Dormitory 
and the Law Building. I t s  contract with the plaintiff was extended by 
letter to include these buildings. Upon receipt of the last letter extend- 
ing his contract plaintiff advised an  agent of the defendant that his 
contract with the defendant embraced all buildings which should be let 
by contract to the defendant by the Duke Construction Company and 
that it was needless for the defendant to write him a letter upon the 
execution of each contract i t  might make with the Duke Construction 
Company. 

Thereafter, the defendant received contract from the Duke Construc- 
tion Company for the erection of the Botany, Zoology, and B Exten- 
sion, Chemistry and Stage Sddit ion Buildings, and still later received 
a contract for the erection of Duke Chapel and Gymnasium. 

The plaintiff alleges that  his contract with the defendant was orally 
extended to embrace the buildings enumerated in the last two contracts 
between the defendant and the Duke Construction Company and that he 
did all the rubble stone masonry and limestone setting on each and every 
building included therein. H e  further alleges that  he has been paid his 
full compensation including both salary and interest in the net profits 
in respect to each and every building constructed by the defendant except 
the Duke Chapel, the Gymnasium Building and the Nurses' Home, but 
that  his work on the Nurses' Home was done under a separate contract 
for which he is not entitled to compellsation under the terms of the 
original contract as renewed from time to time. Having been paid his 
salary he instituted this action to recover $16,382.65 as representing one- 
sixth of the net profit on the Duke Chapel Building and $2,420.84 as 
representing one-sixth of the net profit on the Gymnasium Building, 
together with $43.29 error in the settlement for the other buildings. 

The defendant denies that  the original contract was extended to include 
Duke Chapel and the Gymnasium and alleges that  it has made full 
settlement with the plaintiff for all amounts due him under his contract 
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of participation in the net profits derived from the b.ddings which were 
embraced in the contract. I t  further alleges, and  leads in bar, that the 
plaintiff, on 4 April, 1931, executed and delivered to the defendant a 
receipt in full settlement of all claims and demandrl for or on account 
of his profit-sharing interest in all work and labor done by him or under 
his supervision upon or in connection with the buildings of Duke 
University. 

I t  likewise sets up a counterclaim in the amount of $500 represented 
by note dated 1 March, 1932. 

The Gymnasium Building was completed prior to the execution of the 
release or receipt set up and pleaded in the defendant's further answer 
and the Chapel Building was completed some ten months thereafter. 
Under the contract, the one-sixth interest in the net profits payable to 
the plaintiff was made payable after the completion of the work on 
such buildings. 

At the January Term, 1938, Hamilton, J., found that on the allega- 
tions contained in the pleadings it appeared that:  '(The issues arising 
upon the pleadings concern the performance of several construction 
contracts and a division of profits growing out of the performance of 
such contracts and the examination of a long account between the 
parties" and entered an order of compulsory reference. The defendant 
duly excepted thereto. 

After hearing the evidence the referee filed his report in which he 
concluded that plaintiff was not entitled to any compensation on any 
building which was completed prior to 4 April, 1931, the date of the 
receipt in full settlement signed by the plaintiff; that the plaintiff was 
entitled to judgment in the sum of $16,382.65 in final settlement of the 
amount due him on the Chapel Building and th r~ t  the defendant is 
entitled to judgment in the sum of $500 with interest on the note of 
plaintiff to defendant pleaded in defendant's further answer. The 
defendant filed exceptions: (1)  to specific finding of fact by referee; 
(2)  to failure of the referee to find certain specific facts; (3)  to certain 
specific conclusions of law made by the referee; (4) to the failure of the 
referee to allow the defendant's motion of judgment as of nonsuit duly 
renewed at the conclusion of all the evidence. 

I n  the same paper writing immediately following the exceptions 
entered the defendant tendered issues and demanded trial by jury on each 
objection and exception covered by the issues submitted. The issues 
tendered are made to relate to specific findings of fact. 

The plaintiff moved the court to deny a trial by jury for the reasons 
assigned in the motion. 

After further hearings and argument the court, "being of the opinion 
that the defendant had waived its right to a jury trial, for that the 



N. C.] FALL TERM,  1939. 5 1 

defendant has failed to tender issues upon its exceptions in accordance 
with the practice and procedure in  cases of compulsory reference, and by 
failing to assert its right to a trial by jury definitely and specifically 
under each exception to the referee's report" denied plaintiff's demand 
for a jury trial. The court likewise overruled the defendant's demurrer 
ore tenus  to the plaintiff's complaint for that the complaint does not 
state a cause of action. The court then entered judgment confirming, 
approving and adopting the findings of fact and conclusions of law made 
by the referee, affirmed the report and entered judgment accordingly. 
The defendant excepted and appealed. 

J .  E l m e r  Long ,  S. C. B r a w l e y ,  and Marshal l  T.  Spears  for plaint i f f ,  
appellee. 

Hedr ick  & H a l l  and Fu l l e r ,  Reade ,  Cms tead  $ Ful ler  for defendant ,  
appel lant .  

BARNHILL, J. The defendant's demurrer ore f enus  was properly over- 
ruled. The plaintiff alleges that the written contract between him and 
the defendant under which he was to receive one-sixth of the net profits 
derived by the defendant from the performance of its several contracts 
with the Duke Construction Company was orally extended to include the 
Chapel and Gymnasium; that  he fully performed his part  of the con- 
tract;  that the defendant has breached the contract by failing to pay him 
the amount due on the Chapel and Gymnasium Buildings; and that by 
reason of such breach the defendant is now indebted to him in  the 
amount alleged. This is a sufficient statement of a cause of action to 
repel a demurrer. 

Likewise, the judgment of the court denying the defendant's motion to 
dismiss as of nonsuit is without error. There is sufficient evidence in the 
record to sustain pr ima  facie the allegations in the complaint. 

The defendant insists that the order of reference was improper and 
that  its motion to vacate the same should have been allowed for the rea- 
son that its further answer contains a plea in bar. Jones  v. W o o t e n ,  
137 N .  C., 421; Garland v. Arrowood ,  172 N .  C., 591, 90 S. E., 766; 
Graves  v. P r i t c h e f t ,  207 N .  C., 518, 177 S. E., 641; W a r d  v. Sewel l ,  214 
N. C., 279, 199 S. E., 28. 

A  lea in bar which extends to the whole cause of action so as to 
defeat i t  absolutely and entirely will repel a motion for a compulsory 
reference and no order of reference should be entered until the issue of 
fact raised by the plea is first determined. To defeat a reference the 
plea must be such that if found in favor of the pleader i t  will operate 
to bar the entire cause of action and put an end to the case, leaving 
nothing further to be determined. I t  must be a plea that  denies the 
plaintiff's right to maintain the action, and which, if established, will 
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destroy the action. O l d h a m  e. Rieger .  145 N .  C., 254, and cases there 
cited; A l l e y  v. Rogers ,  170 K. C., 538, 57 S. E., 337; Reyno lds  v. Mor-  
fon,  205 K. C., 491, 171 S. E., 781, and cases there cited; McIntosh, 
sw. 523. 

The defendant expressly asserts that the contract to pay the   la in tiff a 
percentage of the profits on certain of its contracts did not relate to or 
include the Gymnasium or the Chapel. The receipt in full satisfaction 
pleaded in bar was signed after the completion of the Gymnasium, but 
ten months or more before the completion of the Chapel. Under the 
contract, if it applied to the Chapel, there was nothing due to the plain- 
tiff from net earnings on that building until after the completion of the 
building and the net profits were ascertained. The receipt is in satis- 
faction of "all work and labor done by me or under my supervision." 

I n  respect to this receipt the defendant assumes inconsistent positions 
and the contentions made are at cross purposes. I t  avers that there was 
no contract to pay the plaintiff any part of the profits derived from the 
erection of the Chapel or the Gymnasium. At the same time it insists 
that it was within the conternplation of the parties, when the receipt was 
signed, that it bound the plaintiff not to claim any further right to 
profits derived from the construction of either of these buildings when, 
a t  the time, there was nothing due on the Chapel. I t  can hardly be 
said that in paying the amount which constituted the consideration for 
the receipt the defendant was seeking and did procure release from fur- 
ther liability on a contract it insists did not exist or in respect to an 
amount which was not then due. 

I t  would seem that the referee properly held that I his receipt was a bar 
to any claim of plaintiff to any further interest in the profits derived 
from the construction of the Gymnasium Building. On the other hand, 
we are unable to conceive how any reasonable construction of the receipt, 
under the circumstances, would lead to the conclu83ion that it bars the 
plaintiff from any right that he may have to share in the profits earned 
under the contract to construct the Chapel. 

As the defendant's plea in bar does not pertain to plaintiff's entire 
cause of action, the defendant's exception to the order of reference and 
its exception to the refusal of the court to vacate the reference were 
properly overruled. 

This leaves but one further question which deinands consideration. 
Has the defendant waived its right to a trial by jury? 

Every litigant has the right to have the issues of fact raised by the 
pleadings and the evidence offered in support thereof determined by a 
jury. But this right may be waived. S t a c y ,  C .  J., speaking for the 
Court in Booker  I:. High lands ,  198 N .  C., 282, 151 S. E., 635, clearly 
and concisely states the procedure which must be pursued in a compul- 
sory reference in order to preserve the right to a trial by jury as follows: 
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"It may be adduced from the authorities that  a party who would 
preserve his right to a jury trial in a compulsory reference should ob- 
serve the following procedure : 

''1. Object to the order of reference a t  the time i t  is made. Driller 
C'o. r > .  W o r f h ,  supra (117 N .  C., 515) ; Oyden  21. Land Co., 146 N. C., 
443, 59 S. E., 1027. 

"2. 011 the coming in  of the report of the reference, if it  be adverse, 
file exceptions in apt  time to particular findings of fact made by the 
referee, tender appropriate issues based on the facts pointed out in the 
exceptions and raised by the pleadings, and demand a jury tr ial  on each 
of the issues thus tendered. Wilson  v. Feafherstone, 120 N .  C., 446, 
27 S. E., 124;  Y e l v e r f o n  c. Coley, 101 N .  C., 248, 7 S. E., 672. 

''3. I f  the report of the referee be favorable and unobjectionable, 
tender appropriate issues based on the facts ~ o i n t e d  out in the exceptions, 
if any, filed to the report by the adverse party and raised by the plead- 
ings, and demand a jury trial on each of the issues thus tendered. 
Jenk ins  1 ' .  Parker,  supra (192 N .  C., 188) ; Baker 2). Edwards,  176 
N .  C., 229, 97 S. E., 1 6 ;  Robinson u. Johnson,  174 N .  C., 232, 93 S. E., 
743. 

"4. I f  the report of the referee be not wholly favorable to either 
party and both sides file exceptions thereto, tender appropriate issues 
based on the facts pointed out in the exceptions and raised by the plead- 
ings, and demand a jury trial on each of the issues thus tendered. But 
if a jury trial be insured on the determinative issues raised by the 
pleadings, as in the instant case, by tendering appropriate issues based 
on the facts pointed out in one set of exceptions and by demanding a 
jury trial thereon, the retender of said issues based on facts pointed out 
in the other set of exceptions and a jury trial demanded thereon need not 
be made. A-eerl r l .  Hayes ,  s u p m  (166 N. C., 553.) 

"A failure to observe any one of these requirements may constitute a 
waiver of the party's right to have the controverted matters submitted 
to a jury and authorize the judge to pass upon the exceptions without the 
aid of a jury." McIntosh, see. 525. 

The plaintiff contends that  the defendant has waived his right to trial 
by jury by reason of the fact that  in each exception filed by i t  there 
was no specific and definite demand for a jury trial followed immediately 
by an iswe tendered thereon and that  its demand for a jury trial comes 
too late a t  the end of its exceptions. 

This Court has consistently held that  in a reference case a litigant 
who desires to preserve his right to a trial by jury must tender appro- 
priate issues under the exceptions to the referee's report. Such con- 
fusion as exists arises from the interpretation of the word '(under" as 
used in these decisions to mean physically under and immediately below 
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the exception rather than as meaning "arising upon and relating to" the 
finding which is the subject of the exceptive assignment of error. Thus 
the plaintiff interprets the rule. This is a construction which assumes 
that the language of the opinions relates solely to the mechanics of the 
procedure. 

I f  the plaintiff's position is to be sustained it will make the practice 
in reference cases, when a party seeks to preserve his right to a jury 
trial, extremely technical and burdensome. I t  would convert the issues 
into questions of fact raised by the report rather than issues of fact 
raised by the pleadings or, in many instances, require numerous repeti- 
tions of the same issue. This is not the intent or the purpose of the 
former decisions of this Court. 

Notwithstanding an order of reference, a determ. nation of the issues 
of fact raised by the pleadings and evidence in the cause remains as the 
primary purpose. A jury trial does not extend to every finding of fact 
made by the referee and excepted to by the parties, but only to issues of 
fact raised by the pleadings and passed upon by the referee. McIntosh, 
see. 525. Questions of fact may not be substituted for issues merely 
because there is a controversy, as disclosed by the exceptions, as to what 
the facts are. McIntosh, sec. 525 (4) .  

Every fact found by the referee, if pertinent, relevant and material, 
necessarily relates to one of the controverted issues of fact. Correctly 
interpreted, the rule simply requires the litigant who seeks to preserve 
his right to trial by jury to tender issues raised by the pleadings based 
on the facts pointed out in the exceptions, and, as to each issue, to defi- 
nitely and specifically demand a jury trial thereon, and further, by 
specific reference, to relate the issue to his exceptions to the findings of 
fact which bear upon and relate to that particular issue. 

An examination of the record discloses that the defendant sufficiently 
complied with this rule. Immediately after his exceptions and as a part 
of the same paper writing the following appears. 

"Upon the foregoing objections and exceptions to the referee's report, 
the defendant tenders the following issues and demands trial by jury on 
each objection and exception covered by the issues herewith submitted 
and as to all other objections and exceptions the defendant asks that 
each and every objection and exception be determined by the court. 

"The defendant tenders issues upon the exceptions to the findings of 
fact by the referee as follows :" 

As illustrative of the issues tendered we quote: 

"EXCEPTION NO. 7 TO FINDING OF FACT NO. 9. 
"Defendant has lodged its motion to strike findings of fact No. 9, but 

if motion is overruled then the defendant reserves the right to submit 
and does submit the issue, as follows : 



N. C.] FALL T E R M ,  1939. 5 5 

" I s s u ~ :  Did the defendant enter into an  agreement by which the 
defendant would employ the plaintiff as foreman of rubble stone masonry 
and cut stone work and give him a share in the profits derived from all 
buildings constructed on Duke University Campus?" 

"EXCEPTION NO. 16 TO FINDING OF FACT NO. 20. 
" I s s u ~ :  Did the defendant agree that the contract dated Janua ry  14, 

1928, should apply to the contracts covering the Gymnasium and 
Chapel 1" 

Thus, it appears that  the defendant has definitely and specifically 
demanded a jury trial on exceptions to particular findings of fact made 
by the referee and has tendered appropriate issues thereon raised by the 
pleadings, contemporaneously with the filing of the exceptions, giving 
plaintiff full notice of the facts to be submitted to the jury. When this 
is done i t  cannot be fairly said that  his demand comes too late. T O  
demand more would impose an  unnecessary burden and constitute a 
resort to useless technicalities-to require less might lead to confusion. 
The whole purpose of the rule is to Elarify and make certain that  part  
of the controversy which is to be submitted to the jury-not to prescribe 
complex technical procedure with which i t  is difficult to comply. 

The position here assumed is not in conflict with Gurganus v. McLaw- 
horn, 212 N. C., 397, 193  S. E., 844. There general issues were ten- 
dered, some of which did not arise on the pleadings, without any pre- 
tense of relating them to the exceptions to the findings of fact. 

The iudgment below is - - 
Reversed. 

ROSA MACK, ADMINISTRATRIX OF THE ESTATE OF JOHN HUNTER, DECEASED, 
r. MARSHALL FIELD & C O M P A S Y ,  ROBERT & COMPANY, INC., 
SOUTHEASTERN CONSTRUCTION COMPAXY, AND W. F. HUNBERT. 

(Filed 2 February, 1940.) 

1. Pleadings 5 20- 
.4 demurrer tests the sufficiency of a pleading, admitting for the pur- 

pose facts properly alleged and relevant inferences of fact deducible 
therefrom, but does not admit inferences or conclusiolls of law. 

2. Pleadings 5 1 8 -  
Only defects appearing upon the face of the complaint can be taken 

advantage of by demurrer. 
3. >faster and Servant 44-Administrator of deceased employee may 

maintain action for wrongful death against third person tort-feasors. 
Deceased was an employee of a subcontractor in the construction of a 

building, and was killed while performing his duties in the structural 
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steel work when a steel beam came into contact with an uninsulated, 
highly charged electric wire. This action was ins1:ituted by the adminis- 
trator of the employee against defendants upon allegations that defend- 
ants were negligent in permitting the uninsulated, highly charged wire 
to remain where it would likely cause injury to the structural steel work- 
ers and in failing to give proper warning of the danger. The employer of 
plaintiff's intestate was not a party to the action. Defendants demurred 
on the ground that upon the face of the complaint it appeared that the 
Superior Court was without jurisdiction and that the Industrial Commis- 
sion had exclusive original jurisdiction. Held: Under the provision of 
Michie's Code, 160, only the personal representalive may maintain an 
action for wrongful death, and the complaint alltbged n canse of action 
therefor against defendants, and their demurrer was properly overruled, 
defendants having no interest in the disposition of any recovery in accord- 
ance with the provisions of Michie's Code, 8081 ( r ) .  

APPEAL by plaintiff from ha mil for^, Special  J u d g e ,  at  J u n e  Civil 
Term, 1939, of GUILFORD, sustaining demurrer ore tenus and motion for 
judg&ent 06 the pleading made by each of the defendants. Reversed. 

This is an  action for actionable negligence, alleging damages, for  
alleged wrongful death. I t  was originally brought in the municipal 
court of the city of H igh  Point, but a consent ordw was entered trans- 
ferring it to the Superior Court of Guilford County. The defendant, 
Robert 8E Company, Inc., entered a special appearance and moved that  
the action be dismissed as to i t  for want of proper service of process. 
This motion was sustained and an  order entered to that  effect. Service 
was duly had upon the other defendants, who filed answers. When the 
case came on for trial before his Honor, Luther Hamilton, judge presid- 
ing, each defendant demurred ore tenus  to the complaint and moved for 
judgment on the pleadings. The demurrers and motions were sustained, 
and judgment entered dismissing the action. To the ruling sustaining 
the demurrers and motions, and to the signing of the judgment dismiss- 
ing the action, the plaintiff appealed to the Supreme Court. 

The complaint alleges, i n  par t  : "That the said plans and specifications 
were approved and accepted by the defendant Marshall Field and Com- 
pany, which in January ,  1937, employed the defendant Southeastern 
Construction Company to erect and construct said wing or addition; that  
the latter company employed J. L. Coc: to do the ~ ~ t r u c t u r a l  steel work 
on said addition, and the plaintiff's intestate a t  tEe time of his death 
was employed by said J. L. Coe and was engaged in putting steel columns 
in said addition to said mill. That  the addition or wing to said mill 
was to be constructed of brick, supported by considerable structural 
steel; that  on March 11, 1937, said construction had progressed to a 
point where most of the steel in the floor of the second story had been 
placed, and the north brick wall was about 8 or 81,h feet h igh;  that  in 
order to place the steel beams or columns in position it was necessary 
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t o  use a form of derrick, consisting of a wooden pole about 35 feet long 
and about 16  inches in  diameter, called a gin pole, which was held in 
position by guy ropes and braces; that  near the top of this pole were 
two pulley blocks and near the bottom of said pole was what is called a 
winch, on which is wound the steel cable used in hoisting the steel 
columns; that  on March 11, 1937, said gin pole was located just inside 
the north brick wall of said addition, near the northeast corner of same; 
that  it was located near a window in the north wall, in which window it 
was necessary to place one of these steel columns; that  about 1 2  or 15  
feet from said window in the northwesterly direction from i t  was 
located the pole from which the power lines ran  to the old transformer; 
that  said power lines ran  from said electric light pole to said old trans- 
former diagonally across said brick wall a t  a point a few feet above said 
window; that about 9 :30 or 10 :00 o'clock a.m., on said day plaintiff's 
intestate and fellow employees were hoisting a steel column into position 
in the aforesaid window; that  said column was picked u p  from the 
ground just inside the north wall of said addition; that  plaintiff's intes- 
tate and two other employees were a t  said time engaged in turning the 
handle on said winch, which caused said steel column to be lifted from 
the g~.ound and into place with the assistance of other employees, who 
guided it in its movement; that  said steel column was about 30 feet long 
and weighed about 650 pounds; that  when i t  had been partially raised 
so that  i t  was clear of the ground it came in contact with one of said 
power lines, which was charged with about 13,200 volts of electricity, 
causing said electric current to run  down the column and the cable sup- 
porting said column and into plaintiff's intestate, knocking him a dis- 
tance of 6 or 7 feet, and instantly killing him. That  there was no sign 
o n  said power lines of any kind to warn persons on the premises that  
they were uninsulated, or charged with electricity, or dangerous; that  
plaintiff's intestate had not been warned of the danger of said wires; 
tha t  the condition of said wires and the danger inherent therein were 
well known to all the defendants; that  each and every one of said de- 
fendants had the right and authority, and was under the duty to warn 
persons rightfully on said premises of the condition and danger of said 
power lines, and to use reasonable precautions to protect such persons 
from harm therefrom; that  plaintiff's intestate was a poor, illiterate and 
ignorant Segro ,  and was ignorant of the fact that  said wires were unin- 
d a t e d  and exposed and charged with a high voltage and very dangerous. 
T h a t  plaintiff's intestate's death was directly and proximately caused by 
the negligence and carelessness of the defendants, and each of them, in the 
following particulars : 

"(a)  I n  that  said power lines were placed upon and allowed to remain 
upon said premises in an  exposed condition and uninsulated and in this 
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condition were charged with a high voltage of electricity, when the 
defendants knew, or by the exercise of reasonable (diligence should have 
known, that they were inherently dangerous, and would probably result 
in serious injury or death to persons working near them, and more par- 
ticularly plaintiff's intestate. (b)  In that said power lines were so 
located upon said premises as to be exceedingly dangerous, when charged 
with electricity, to persons working near them, and more particularly the 
plaintiff's intestate. (c) I n  that defendants placed no sign of any kind 
on said power lines or the poles supporting them to warn persons against 
danger therefrom, and in that defendants failed and neglected to warn in 
any manner plaintiff's intestate that said power lines were open and 
exposed and dangerous. (d)  I n  that the current passing through said 
power lines was not cut off while persons were working so near them, 
and particularly while plaintiff's intestate and others were hoisting steel 
columns so near to said wires, and in that no attempt was made by any 
of the defendants to cut off or have cut off said current. (e) I n  that 
said wires or power lines were not constructed at  a height and in such a 
manner as to not interfere with the construction of said addition to said 
mill and the persons working thereon. ( f )  I n  that the said power lines 
were not covered with nonconductible material. ( g )  I n  that the defend- 
ants did not complete construction of the new transformer stand and 
change the wires from the old transformer stand to the new one, where 
they would be out of danger, prior to the commencement of construction 
of said addition. All of which acts of negligence on the part of the 
defendants were the sole, proximate and efficient cause of the death of 
plaintiff's intestate." 

Plaintiff excepted and assigned error: "That hi!3 Honor sustained the 
demurrer ore tenus to the complaint and motion for judgment on the 
pleadings of each defendant," and "That his Honor rendered and signed 
{he judgment set out in the record," and appealed to the Supreme Court. 

Lovelace & Kirkman and Frazier & Frazier for plaintiff. 
Junius C. Brown and Sapp & Sapp for defendants Marshall Field & 

Co. and W .  F. Humbert. 
Carter Dalton and John A. Myers for Southeastern Consfrucfion Co. 

CLARKSON. J. Did the court below commit error in sustaining the 
L, 

demurrer ore tenus to the complaint and motions for judgment on the 
pleadings made by each of the defendants? We think so under the facts 
and circumstances of this case. 

I n  Leonard v. Maxwcll, 216 N .  C., 89 (91), citing authorities, it is 
stated: "The office of a demurrer is to test the sufficiency of a pleading, 
admitting, for the purpose, the truth of factual averments well stated 
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and such relevant inferences as may be deduced therefrom, but it does 
not admit any legal inferences or conclusions of law asserted by the 
pleader." 

I t  is well settled that only objections apparent on the face of the com- 
plaint can be considered on demurrer. 

N. C. Code, 1935 (Michie), sec. 160, in part, is as follows : "When 
the death of a person is caused by a wrongful act, neglect or default of 
another, such as would, if the injured party had lived, have entitled him 
to an action for damages therefor, the person or corporation that would 
have been so liable, and his or their executors, administrators, collectors, 
or successors, shall be liable to an action for damages, to be brought 
within one year after such death, by the executor, administrator or col- 
lector of the decedent; and this notwithstanding the death, and although 
the wrongful act, neglect or default, causing the death, amounts in law to 
a felony. The amount recovered in such action is not liable to be applied 
as assets, in the payment of debts or legacies, except as to burial expenses 
of the deceased, but shall be disposed of as provided in this chapter for the 
distribution of personal property in case of intestacy." Curlee v. Power 
Co., 205 N .  C., 644 (647). Nothing else appearing, there would be no 
question that the plaintiff stated a good cause of action against all of the 
defendants served. 

N. C. Code, supra, sec. 8081 ( r ) ,  in part, is as follows: "The rights 
and remedies herein granted to an employee where he and his employer 
have accepted the provisions of this act, respectively, to pay and accept 
compensation on account of personal injury or death by accident, shall 
exclude all other rights and remedies of such employee, his personal 
representative, parents, dependents or next of kin, as against his em- 
ployer at  common law, or otherwise, on account of such injury, loss of 
service, or death: Provided, however, that in any case where such 
employee, his personal representative, or other person may have a right 
to recover damages for such injury, loss of service, or death from any 
person other than the employer, compensation shall be paid in accord- 
ance with the provisions of this chapter: Provided, further, that after 
the Industrial Commission shall have issued an award, the employer may 
commence an action in his own name and/or in the name of the injured 
employee or his personal representative for damages on account of such 
injury or death, and any amount recovered by the employer shall be 
applikd as follows: ~ i r s t  to the payment of aEtual court cbsts, then to 
the payment of attorneys' fees when approved by the Industrial Com- 
mission; the remainder or so much thereof as is necessary shall be paid 
to the employer to reimburse him for any amount paid and/or to be paid 
by him under the award of the Industrial Commission; if there then 
remain any excess, the amount thereof shall be paid to the injured 
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employee or other person entitled thereto. I f ,  however, the employer 
does not commence such action within six months from the date of such 
injury or death, the employee, or his personal repretrelltative shall there- 
after have the right to bring the action in his own name, and the em- 
ployer, and any amount recovered shall be paid in the same manner as  
if the employer had brought the action. The amomt of compensation 
paid by the employer, or the amount of compensation to which the 
injured employee or his dependents are entitled, shall not be admissible 
as evidence in any action againt a third party. When any employer i s  
insured against liability for compensation with any insurance carrier, 
and such insurance carrier shall have paid any compensation for which 
the employer is liable or shall have assumed the liability of the employer 
therefor, it shall be subrogated to all rights and duiies of the employer, 
and may enforce any such rights in the name of the injured employee or 
his personal representative; but nothing herein shall be construed as 
conferring upon the insurance carrier any other or further rights than 
those existing in the employer at  the time of the injury to or death of 
the employee, anything in the policy of insurance to the contrary not- 
withstanding." 

Section 8081 (i)-(b) "The term 'employee' means every person en- 
gaged in an employment under any appointment or contract of hire o r  
apprenticeship, express or implied, oral or written," etc. 

I n  McCarley v. Council,  205 N. C., 370 (374), spcbaking to the subject, 
it is said: "In Brown v. R. R., 202 N. C., 256, 162 S. E., 613, i t  was 
held that the personal representative, in that case the administrator, of a 
deceased employee, who has accepted from the employer, or from his 
insurance carrier, compensation for the death of the employee, under the 
PI-ovisions of the North Carolina Workmen's Compensation Act, can 
maintain in his own name an action to recover of a third person, who by 
his negligence has caused the death of the employee, damages for such 
death. For this reason, there was no error in the order of the Superior 
Court in that case, striking from the answer of the defendant allegations 
setting up the payment and acceptance of such compensation as a defense 
or bar to the action. Section 11 of the act expressly provides that in 
such case, the personal representative of the deceased employee may 
maintain the action, and that a recovery thereon shall be primarily for 
the benefit of the employer or of his insurance carrier, who are desig- 
nated by the statute as the beneficiaries of the action, to the extent of 
the amount of the compensation paid for the death of the employee. 
The construction of the statute which supports t h ~ s  holding is not in- 
volved in the subsequent appeal in that case. See Brown 2%. R. R., 204 
N .  C., 668, 169 S. E., 419. I t  was approved in Phi fer  ti. Berry,  202 
N .  C., 388, 163 S. E., 119, and may now be regarded as settled," citing 
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MACK v.  MARSHALL FIELD & Co. 

P r i d g e n  a n d  11. S. F ide l i t y  d G u a r a n t y  Co. v. A. C. L. R. R. CO., 203 
N. C., 62, 164 S. E., 325. (p.  375) : "The instant case is distinguish- 
able from both the B r o w n  case and the Pr idqen  case. I n  the former 
case, the action was to recover damages for the death of the employee. 
The action was properly begun and prosecuted by his personal repre- 
sentative. I n  the latter case, the action was to recover damages for 
injuries suffered by the employee, which did not result in his death. 
The action was not begun and prosecuted, as i n  the instant case, by the 
employee, who had elected to accept compensation for his in jury  from 
his employer or from his insurance carrier, and who by such acceptance 
is expressly barred by the statute, of the right to recover on the cause of 
action alleged in the complaint. . . . The order is reversed, without 
prejudice a motion which may be made by the plaintiff in the Supe- 
rior Court that  the insurance carrier be made a party plaintiff to the 
action, if he is so advised. C u n n i n g h a m  v. R. R., 139 N. C., 427, 51  
S. E., 1029. I f  such motion is allowed, and the insurance carrier files 
a complaint and prosecutes the action, the action may be maintained. 
I f  the insurance carrier declines to prosecute the action, the plaintiff 
may not be without a remedy." 

I n  T h o m p s o n  c. R. R., 216 N. C., 554 (556), i t  is writ ten:  "The N. C. 
Workmen's Compensation Sct ,  as amended by chapter 449, Public Laws 
1933, prescribes that  the rights and remedies granted by the act to an 
employee to secure compensation for an  injury by accident shall exclude 
all other rights and remedies as against his employer. The statute con- 
tains the further provision: 'Provided, however, that  in any case where 
such employee, his personal represeiltative, or other person may have a 
right to recover damages for such injury,  loss of service, or death from 
any person other than the employer, compensation shall be paid in 
accordance with the provisions of this act.' The provision making the 
remedy against the employer under the act exclusirc does not appear in 
the clause relating to suits against third persons." 

This is an action against third parties for negligence. Under the 
IT. C. Workmen's Compensation Act, negligence is eliminated and an 
employee may recover from his employer. N. C. Code, supra ,  sec. 
8081 ( i ) ,  subsec. ( f )  : " ' In jury  and personal injury7 shall mean only 
injury by accident arising cut of and in the course of the employment," 
etc. 

I f  the insurance carrier of the employer has paid the award to the 
employee, he is subrogated, as set forth in see. 8081 ( r ) ,  supra.  This 
action is brought by the administrator of the deceased employee charg- 
ing negligent killing against the defendants, third parties. The plaintiff 
charges in his complaint the defendants (one not served) with a diolation 
of duty by third persons in not using due care. The complaint charges 
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that the power lines were on the pernises in an "exposed condition and 
uninsulated," and in this condition charged with "high voltage of elec- 
tricity" (13,500 volts). "The said wires or power lines were not con- 
structed at  a height and in such mariner as not to interfere with the 
construction of said addition to said mill and persons working thereon." 

I n  Mitchell v. Electric Co., 129 N. 0.) 166 (170), quoting from Joyce 
on Electric Laws, sec. 445, we find : " 'A company maintaining electric 
wires over which a high voltage of electricity is conveyed, rendering 
them highly dangerous to others, is under the duty of using the necessary 
care and prudence at  places where others might have the right to go, 
either for work, business or pleasure, to prevent ir~jury. I t  is the duty 
of the company under such conditions to keep the wires perfectly insu- 
lated, and it must exercise the utmost care to msintain them in such 
condition at  such places.' " Helms v.  Power Co., 192 N. C., 784; Cal- 
houn v. Light Co., 216 N .  C., 256. 

I n  Kiser v. Power Co., 216 N.  C., 698 (a t  page 700)' is the fol- 
lowing: "A high degree of foresight is required of the defendant 
because of the character and behavior of electricity which it generates 
and sells. Shaw v. Public-Service Corp., 168 N .  C., 611, 84 S. E., 1010. 
The defendant's knowledge of its service is suppoa;edly superior to that 
of its customers. I t  is not unreasonable, therefore, in view of the dan- 
gerous character of the product, to require the 'utmost diligence and 
foresight in the construction, maintenance, and inspection of its plant, 
wires, and appliances, consistent with the practical operation of the 
business.' Turner  11. Power Co., 167 N .  C., 630, 83 S. E., 744. The 
care required must be commensurate with the dangers incident to the 
business. And so the law is written. Haynes v.  Gas Co., 114 N .  C., 
203, 19 S. E., 344." 

The defendant contends that upon the face of the complaint the Supe- 
rior Court was without jurisdiction to hear and determine the matter 
for that, under the law, the N. C. Industrial Commission had the orig- 
inal and exclusive jurisdiction thereof. For  the reasons given, we 
cannot so hold. The complaint sets forth actionable negligence against 
the defendants, who were third parties. The demurrer ore tenus as to 
each defendant is overruled. The judgment of the court below is 

Reversed. 
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J. M. FREEMAN v. JAMES S. COOK, JR., LAYTON AKTHONY AND W. J. 
NICKS, CONSTITUTIKC~ THE BOARD OF ELECTIONS FOR ALAhfANCE 
COUNTY. 

(Filed 2 February, 1940.) 

1. Constitutional Law 5 4d: Sheriffs § 1-Terms of offlce of sheriffs begin 
on Arst Monday in December after their election. 

The General Assembly has power to prescribe the time when sheriffs- 
elect shall qualify and be inducted into office, and i t  has provided that the 
term of office of sheriffs-elect shall begin on the first Monday in December 
next ensuing the general election in November at which they are  elected. 
Public Laws of 1868, ch. 20, sec. 8 ( 3 2 ) ,  a s  amended by Public Laws of 
1876-77, ch. 275, secs. 1 and 77. C. S., 1297 (12 ) .  

2. Constitutional Law 3 2c- 
The General Assembly, in authorizing the submission of a constitu- 

tional amendment to the qualified voters of the State, and the voters, in 
voting thereon, a re  presumed to act in the right of existing constitutional 
and statutory provision. 

3. Constitutional Law tj 2b: Sheriffs § 1-The term of offlce of sheriffs 
elected in 1938 is four years in conformity with constitutional amend- 
ment in effect at the beginning of the term. 

The term of office of sheriffs-elect begins on the first Monday in Decem- 
ber next ensuing their election, and the constitutional amendment chang- 
ing the term of office of sheriffs from two to four years, approved by the 
voters in the election of 1938, being in effect on the first Monday in 
December, the date of the beginning of the term of the sheriffs elected in  
that election, their term of office is four years in accordance with the 
amendment then in effect. This being true, whether the amendment be- 
came effective on the date of the election or the time of its certification by 
the Governor, is not necessary to be determined. 

4. SherifPs § 1-Upon vacancy in office of sheriff, county commissioners 
have power to make appointment for unexpired term. 

A person elected sheriff on 8 November, 1938, duly qualified and was 
inducted into office the first Monday in December next ensuing, and was 
killed two days thereafter. Held:  The person appointed by the county 
commissioners to fill the vacancy took office upon his qualification for the 
unexpired portion of the four-year term, the county commissioners having 
power to make the appointment, Constitution of Sorth Carolina, Art. IV, 
sec. 24, and the term of sheriffs elected in 1938 being four instead of two 
jears in conformity with the constitutional amendment in effect a t  the 
beginning of the term. 

APPEAL by defendants f r o m  Caw,  J., at November Civil Term, 1939, 
of ALAMANCE. 

Civil action f o r  nzandamus t o  require defendant  t o  accept notice of 
plaintiff's candidacy f o r  nominat ion f o r  sheriff of d l a m a n c e  County in 
pr imary  election t o  be held on  25 May, 1940. 
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Trial by jury having been waived and the case heard by consent of 
parties, the court finds facts substantially these : 

(1) At the general election held on 8 November, 1938, Marcellus 
Preston Robertson was elected sheriff of Alamance County, as was upon 
canvass of the election returns duly judicially determined by the board 
of elections of said county on 10 November, 1938, and proclamation was 
made as required by law. On the first Monday in December following 
he  qualified and was inducted into office and gave the bonds required of 
him as sheriff. Two days thereafter, while in the performance of his 
official duty, he was killed. 

(2)  On 12 December, 1938, the board of commissioners of Alamance 
County appointed William V. Copeland to fill the vacancy in the office 
of sheriff caused by the death of Sheriff Robertson, and said Copeland 
immediately qualified as such sheriff by giving the bonds required of him 
and taking the oath of office, and he is now the incumbent. 

(3)  On 28 October, 1939, plaintiff, a citizen and resident of Alamance 
County and legally qualified to hold the office of srheriff of said county, 
tendered to defendants, constituting the board of elections of said county, 
notice of his candidacy for the nomination as Democratic candidate for 
sheriff of said county in the primary election to be held on 25 May, 1940, 
and in all respects complied with statutory requirement in such matters. 

(4)  Defendants refused to accept notice of plaintiff's candidacy upon 
the ground that there mill be no vacancy in the office of sheriff of said 
county until the first Monday in December, 1942, for that the term to 
which Marcellus Preston Robertson was elected and into which he was 
inducted on the first Monday in December, 1938, was, by virtue of the 
adoption of an amendment to Article IV,  section 24, of the Constitution 
of North Carolina, a term for four years instead of two, as formerly; 
and for that upon the death of Sheriff Robertson the board of county 
c:ommissioners of the county was authorized to fill the vacancy by ap- 
pointment for the unexpired term. 

(5) The legislative authority for submitting the said amendment to 
popular vote as required by the Constitution, Article X I I I ,  section 2, 
is an act, Public Laws 1937, chapter 241, which provides : 

"Section 1. That section twenty-four of Articls Four of the Consti- 
tution of North Carolina be and the same is hereby amended to read as 
follows: 'Sec. 24. Sheriffs and Coroners. I n  each county a sheriff and 
n coroner shall be elected by the qualified voters tk,ereof as is prescribed 
for the members of the General Assembly, and shall hold their offices 
for a period of four years. I n  each township there shall be a constable 
elected in like manner by the voters thereof, who shall hold his office for 
a period of two years. When there is no coroner in a county the clerk 
of the Superior Court for the county may appoint one for special cases. 
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I n  case of a vacancy existing for any cause in any of the offices created 
by this section the commissioners of the county may appoint to such 
office for the unexpired term.' " 

Section 2 .  That  this amendment shall be submitted '(at the next 
general election to be held in North Carolina in the year one thousand 
nine hundred and thirty-eight." 

"Section 3. Tha t  the electors favoring the adoption of this amend- 
ment shall vote a ballot on which shall be written or printed the words 
'For Amendment Making Term of Office of Sheriff and Coroner Four 
Years,' and those opposed shall vote a ballot on which shall be written 
o r  printed the word 'Against Amendment Making Term of Office of 
Sheriff and Coroner Four Years.' 

"Section 4. That the election upon this amendment, except as other- 
wise provided in this act, shall be held and conducted under the same laws, 
rules and regulations as now prescribed for the holding and conducting 
of elections for members of the General Assembly, and the returns of said 
election shall be canvassed and declared as is now prescribed by law for 
the election of State officers. 

"Section 5. That  if, upon the canvass of the election upon this 
amendment, i t  shall be ascertained that  a majority of the votes cast be 
in  favor of this amendment, i t  shall be the duty of the Governor of the 
State to certify the amendment under the seal of the State to the Secre- 
tary of State, who shall enroll said amendment so certified among the 
permanent records of his office, and the amendment and every part 
thereof so certified shall be in  force from and after the date of such 
certification." 

( 6 )  Pursuant to said act, Public Laws 1937, chapter 241, the question 
of the adoption of the amendment was submitted to the qualified roters 
of the State at  the general election on 8 November, 1938, and approved 
by a majority of the votes cast as was ascertained upon canvass duly 
made. Thereafter, on 30 November, 1938, the Governor of North Caro- 
lina duly certified the amendment, under the seal of State, to the Secre- 
tary  of State, who enrolled the amendment so certified, among the per- 
manent records of his office. 

Upon these findings of fact, the court concluded these as matters 
of law : 

1. That  the said amendment to Article IV, section 24, of the Constitu- 
tion became effective on 30 November, 1938, and does not have the force 
and effect of increasing from two to four years the term of office of 
sheriff to which Marcellus Preston Robertson was elected on 8 November, 
1938, and into which he was inducted on the first Monday in December, 
1938 ; 

3-217 
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2. That in filling the vacancy in the office of sheriff of Alamance 
County, caused by the death of Sheriff Robertson, the board of commis- 
sioners of said county was and is without authority to name William V. 
Copeland for a term extending beyond the first Monday in December, 
1940; 

3. That on the first Monday in December, 1940, there will be a va- 
cancy in the office of sheriff for such county and it icl to be filled by the 
person elected in the general election to be held in November, 1940 ; 

4. And that plaintiff, as candidate for nomination for sheriff of 
Alamance County, is entitled to have his name placed upon the ballot to 
be voted in the Democratic Par ty  primary election to be held on 25 May, 
1940, and to that end is entitled to an order requiring defendants as 
board of elections of said county to accept his notice with the accom- 
panying fee and pledge. 

From judgment in accordance with such findings of fact and conclu- 
sions of law defendants appeal to Supre~ne Court, and assign error. 

H. J.  Rhodes,  Cooper & Sanders  and W .  C l a r y  H o l t  for plaintif f ,  
appellee. 

.Louis C .  A l l en  for defendants ,  appellants.  
,John D. L a r k i n s  and J .  C. B. E h r i n g h a u s  amic i  curice. 

WINBORNE, J. TWO questions are presented as determinative of this 
appeal: (1) Does the amendment to Article IV,  section 24, of the 
Constitution of North Carolina, fixing the term of sheriff at four years 
instead of two as formerly, affect the term of office of sheriff of Alamance 
County to which Marcellus Preston Robertson was elected at  the general 
election in November, 1938, and into which he was inducted on the 
following first Monday in December ? 

( 2 )  I f  so, did the board of commissioners of Alamance County have 
the power to fill the vacancy caused by the death of Sheriff Robertson 
by appointment for the unexpired portion of the term of four years? 

We hold that both questions are properly answerable in the affirmative. 
1. At the outset, it is noted that the wording of the pertinent portion 

of the section in question as it originally appeared in the Constitution 
adopted in 1868 is that ('In each county a sheriff and coroner shall be 
elected by the qualified voters thereof as is prescribed for the members 
of the General Assembly, and shall hold their offices for a period of two 
years"; and that the only material change effected by the amendment is 
the substitution of the word "four" for the word "two," as it there 
appears. I t  is also noteworthy that the section is sdent with respect to 
the time when the terms of office begin. 
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That the term of the office of sheriff elected at  a general election held 
in November begins on the first Monday in December next thereafter 
appears to be settled by judicial interpretation of legislative enactments 
originating in the period in which the Constitution was adopted. Worley 
v. Smith, 81 N. C., 304, and Sneed v. Bullock, 80 N .  C., 132, involving 
title to offices of sheriff. See, also, Buckman v. Comrs., 80 N .  C., 121; 
Jones v. Jones, 80 N .  C., 127; Clarke v. Carpenter, 81 N. C., 309; and 
Kilburn v. Latham, 81 N .  C., 312. 

Looking to that period for the background upon which these decisions 
were rendered, we find that the General Assembly, in special session in 
the city of Raleigh, in July, 1868, recognizing the necessity of machinery 
to carry into effect the provisions of the Constitution, and after provid- 
ing for the organization of the board of county commissioners, directed 
and empowered that board to proceed to qualify all other county officers 
recently elected or appointed under the provisions of the Constitution 
and to take bonds required of them-specifying that sheriffs shall exe- 
cute three several bonds as prescribed in the Revised Code. Public Laws 
1868, chapter 1. At the same session by another act concerning the 
government of counties, the Legislature provided that the board of 
county commissioners shall have power "to qualify and induct in office 
at  the annual meeting on the first Monday of September after an elec- 
tion, or at  any time when a vacancy in any of the county offices shall be 
filled, the clerk of the Superior Court, the sheriff, the coroner, the county 
treasurer, register of deeds and county surveyor; and to take and ap- 
prove the official bonds of the said county officers. . . ." Public 
Laws 1868, chapter 20, section 8, subsection 32. I n  later enactments of 
the Legislature the provision for the meeting at  which such qualification 
and induction into office should take place was changed to "the first 
Monday in the month next succeeding their election or appointment." 
Public Laws 1874-75, chapter 237, section 3, ratified 22 March, 1875. 

I t  further appears that prior to 1876 general elections for the election 
of county officers, including sheriff and coroner, were held on the first 
Thursday in August. But by the said act of 1874-75 it is provided that 
the election for such officers in the year 1876 shall be held on Tuesday 
after the first Monday in November. And further provides: "Sec. 6. 
That all officers whose terms of office would expire did the election occur 
on the first Thursday in August, 1876, are hereby authorized and 
directed to hold over in the same until their successors in office are elected 
and qualified under this act." 'However, at the next session, the Legis- 
lature fixed the first Thursday in August as the date for the general 
election of such officers in the year 1878, but provided that in 1880, and 
every two years thereafter, a general election shall be held on Tuesday 
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after the first Monday in November. Public Laws 1876-77, chapter 275, 
sections 1 and 77, ratified 12 March, 1877. 

I t  was in this period that the actions in the cases abore referred to 
arose. 

I n  the case of Worley v. Smith, supra, an action to try title to the 
office of sheriff of Jones County, the facts briefly stated are these: 
Nathaniel McDaniel was elected sheriff at  the elect.!on in Sugust, 1878, 
for the ensuing term. He  appeared before the board of county commis- 
sioners on the first Monday in September, tendered his bonds, which 
were accepted, and took the oath of office. H e  died in that month. On 
7 October next the commissioners appointed Worley, the plaintiff, to fill 
the vacancy and he qualified on 16 October. On the first Monday in 
December the commissioners elected the defendant, Smith, for the full 
term of two years. Upon giving the process bond and taking the oath 
he was inducted into office. Later he executed the other two bonds 
which were accepted and approved by the commissioners. Worley chal- 
lenged the last appointment. Speaking through Smith, C. J., the Court 
said: "By the act of March 22, 1875, the general election which, under 
the existing law, was required to be held on the first Thursday in bugust, 
1876, was postponed and required to be held on Tuesday after the first 
Monday of November of that year; and the county officers, then elected, 
to be qualified and inducted into office on the first Monday in December 
instead of the first Monday in September, as theretofore. The law in 
its other provisions was modified and made to conform to this change 
of time for holding the election, and those county officers whose terms 
would have expired on the first Monday in August were 'authorized and 
directed to hold over in the same until their successors in office are 
elected and qualified under the act.' Laws 1874-75, chapter 237, sec- 
tion 6. 

"We have already decided that this section simply extended the expir- 
ing term-spanning over the intervening space-until the newly elected 
officers could be qualified; and that it did not take away the power of 
the commissioners to fill a racancy by appointment or election. Sneed 
v. Bullock, supru. The effect of this act is to change the time of election, 
and to make the terms of office begin and end in December, instead of 
September, as theretofore; and this the General Assembly was competent 
to do.'' And in conclusion the Court said: ('Though the election is held 
in August, the terms of the county officers elected commence in December 
and continue for two years thereafter, as required by the Constitution." 

I t  thus appears that in interpreting legislation enacted early in the 
period following the adoption of the Constitution, relating to the time 
when sheriffs-elect shall qualify and be inducted into office, the Court 
recognizes the power of the General Assembly to legislate with respect 
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thereto, and that  the legislation enacted-properly interpreted-fixes the 
first Monday in December next ensuing the general election in November 
as the time for the beginning of the term of office of sheriffs elected a t  
such election. As there written, the law has remained and is unchanged. 
Likewise, the statute, Public Laws 1868, chapter 20, section 8 (32),  
amended as above indicated and considered by the Court i n  Worley v. 
Smith, supru, has been brought forward in substantially the same form 
in subsequent codifications of statutes (Code of 1883, Vol. 1, chapter 17, 
section 707 [28] ; Revisal of 1905, section 1318 [23] ; and the Consoli- 
dated Statutes of 1919, section 1297, subsection 12) ,  and is now and was 
in effect in the years 1937 and 1938. Therefore, when the General 
Assembly in the 1937 session came to propose and authorize the submis- 
sion to the qualified voters of the State, and when the voters came to 
vote on the question of the adoption of the amendment, it  is presumed 
that  each acted in the light of the law. 

Applying the law as there declared to the present case, i t  is manifest 
that  though a t  the general election held on 8 November, 1938, Marcellus 
Preston Robertson was elected sheriff of Alamance County, the term of 
office to which he was elected commenced on the first Monday in Decem- 
ber and is to continue for the number of years next thereafter as then 
fixed by the Constitution-four years. I t  is admitted on all hands that  
whether the effective date of the amendment be on the day of its ap- 
proval by a majority of the qualified voters, 8 November, or a t  the time 
of the certification by the Governor, 30 Sovember, the amendment was 
in effect on the first Monday in December. Hence, it is not necessary 
that  we consider here the question of the date on which the amendment 
became effective. North Carolina Constitution, Article XIII,  section 2 ;  
Reade v. Durham, 173 N.  C., 668, 92 S. E., 712. 

2. The Constitution, Article IT, section 24, further provides that  
"In case a vacancy existing for any cause in any of the offices created by 
this section, the commissioners of the county may appoint to such office 
for the unexpired term." The language is clear and the meaning mani- 
fest. See Worley v. Smith, supra. Hence, holding as we do that  the 
term is for four years, the affirmative answer to the second question fol- 
lows as a matter of course. 

I n  accordance with this opinion, the judgment below is 
Reversed. 
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GLADYS FISHER, MRS. EDNA F. CAKNADY, AND MRS. EDNA F. CAN- 
NADY, GENERAL GUARDIAN OF ANNA FISHER, A MINOR, AND ELLEN 
FISHER, A MIXOR, v. LOIS RUTH FISHER, A:VD VICTOR STOUT, 
GUARDIAN AD LITEM FOR WILLIAM H. FISHER, JR.., A MINOR, A N D  LOIS 
RUTH FISHER, ADMINISTRATRIX OF THE ESTATE OF W. HOMER FISHER, 
DECEASED, AND SYDNOR DEBUTTS, TRUSTEE. 

(Filed 2 February, 1940.) 

1. Husband and  Wife § 4 ' b  

A conveyance of land by a wife to her husband is void when the 
apknowledgment fails to comply with C. S., 2515, and the aclinowledgment 
is fatally defective if the probating officer fails to certify that,  a t  the 
time of its execution and the wife's privy examint~tion, the deed is not 
unreasonable and injurious to her. 

A deed by husband and wife conveying lands held by them by entireties 
to a trustee for the use and benefit of the husband is a conveyance of 
land by a wife to her husband within the meaning of C. S., 2515. 

3. Same--Defective acknowledgment of deed conveyling wife's interest i n  
land t o  h e r  husband held not cured by prior deed of separation prop- 
erly executed. 

Husband ~ n d  wife executed deed to land held by them by entireties to 
a trustee for the use and benefit of the husband, which deed was not 
acknowledged a s  required by C. S., 2515. They also executed deed of 
separation, properly acknowledged in conformity with the statute, which 
deed of separation bore a date flve days prior to that  of the deed fo the 
trustee and was acknowledged one day before the dt2ed to the trustee was 
acknowledged. The deed of separation did not refer to lands held by 
them by entirety, the only reference to real estate therein being that each 
should hold the land then owned or thereafter acquired by them, re- 
spectively, free from the claims of the other, and the deed of separation 
contained no indicia that  the deed to the trustee should be executed a s  a 
part of the separation agreement. Held: The properly acknowledged 
deed of separation does not cure the defective acLknowledgment of the 
subsequent deed to the trustee nor render the certificate of acknowledg- 
ment of the deed to the trustee unnecessary, and the contention that the 
clerk must have passed upon the deed to the trustee and included same 
in his acknowledgment to the deed of separation is untenable. 

4. Same: Husband and  Wife 8 18a- 
The right of a wife to convey her real estate as  a free trader without 

consent of her husband attaches upon the registration of the deed of 
separation, and a deed of separation cannot affect the wife's conveyance 
of her lnnd prior to the date the deed of separation is filed for registra- 
tion, C .  S., 2529. I t  would seem that C. S., 2.529, applies to conveyances 
by the wife to third persons and not to conveyances by her to her hus- 
band, C. S., 2515. 
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5. Husband and Wife 5 4 b I m p r o p e r  acknowledgment in deed held not 
cured by wife's subsequent quitclaim deed to trustee or trustee's deed 
to husband. 

Husband and wife executed deed to lands held by them by entireties to 
a trustee for the benefit of the husband, which deed was not acknowledged 
as required by C. S., 2515. Thereafter they were divorced a vinculo and 
each married a second time. The wife and her second husband executed 
a quitclaim deed to the trustee reciting that the parties wished to cure 
any defect in the acknowledgment in the former deed to the trustee. 
Thereafter the trustee conveyed the property to the husband and his 
second wife by deed reciting that the purpose of the said trust could 
thereby be best effected. Held:  Neither the recitals in the quitclaim deed 
nor those in the deed from the trustee to the husband affected the re- 
quirements of the statute or supplied the deficiency in the acknowledg- 
ment'of the original deed to the trustee, and said deed is void, and the 
grantors therein continue to hold the land by entireties until the granting 
of the absolute divorce, when they become tenants in common, each own- 
ing a one-half undivided interest therein in fee simple. 

6. Quieting Title § 2- 

Upon demurrer to the complaint in an action to quiet title the court is 
required to ascertain only'if the complaint is sufficient to allege a cause 
of action under C. S., 1743, and when it appears from the facts alleged 
that plaintiffs are some of the heirs a t  law of a person who died intestate 
seized of a one-half interest in the locus in quo, and assert title thereto, 
the demurrer of the defendants in possession of the land is properly 
overruled. 

APPEAL by the defendant, Lois Ru th  Fisher, from Grady, J., at  April 
Term, 1939, of GUILFORD. 

Civil action. instituted under C. S., 1743, to quiet title and to remove 
cloud upon title arising from adverse claim of defendant, Lois Ru th  
Fisher, that  she is surviving tenant of an  estate by the entirety in lands 
in controversy, heard upon demurrer to complaint filed by her individ- 
ually, and as administratrix of W. Homer Fisher, deceased. 

Plaintiffs allege substantially these facts : 
1. Plaintiffs are all of the children of the marriage of W. Homer 

Fisher, now deceased, and his first wife, Cleo M. Fisher, who were 
divorced absolutely on 15 June,  1933. 

2. W. Homer Fisher, who on 22 June,  1933, was lawfully married to 
defendant, Lois Ru th  Fisher, to which union the defendant, W. Homer 
Fisher, Jr . ,  aged five years is the only child, died intestate 14 July,  1938, 
survived by said child and by his said wife, who is the administratrix of 
his estate. 

3. W. Homer Fisher and Cleo M. Fisher, his wife, were the owners 
as tenants by the entirety of three tracts of land situate in Guilford 
County, here in question. 
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4. On 16 December, 1931, W. Homer Fisher and his wife, Cleo M. 
Fisher, executed a deed of separation, which was acknowledged 23 De- 
cember, 1931, before the clerk of the Superior Court in the manner 
provided by C. S., 2515. I t  is recited therein that :  "Whereas the said 
parties have agreed among themselves as to the cuslody of the children 
and a settlement of all property rights and differer,ce existing between 
them," but the lands in question are not mentioned specifically or by 
inference. The only references therein to any land are briefly stated as 
follows: Said party of the second part (the wife) is to hold all real 
estate and personal property which she may now own, or hereafter 
acquire, free from all rights of the husband, from curtesy or any rights 
arising from the marital relation; and the husband is to have and to hold 
any real or personal property which he may now own, or hereafter 
acquire, other than that hereby specifically mentioned, free from any 
claim on the part of his wife; and each agree that he or she will at all 
times execute and do all such assurances and things as the other of them, 
his or her heirs, executors, administrators or assigns, shall reasonably 
require for the purpose of giving full effect to these presents, and the 
covenants, claims and provisions herein contained. 'This agreement was 
filed for registration on 12 August, 1932, and registered. 

5. On 21 December, 1931, W. Homer Fisher and wife, Cleo M. Fisher, 
executed an instrument purporting to be a deed of trust to Sydnor 
DeButts, Trustee, in which they undertook to convey to him the lands in 
question for the sole use and benefit of W. Home]. Fisher, his heirs, 
executors or administrators, granting to the trustee "absolute discretion 
and power to sell, mortgage, exchange, convey or dispose of the said 
property, and reinvest the proceeds of the said sale in su6h other prop- 
erty as the said trustee may deem advisable, and shall pay the income 
from the said property, or from the property which may be exchanged 
for the said property, to the said W. Homer Fisher, or to whomsoever 
he designates.'' The instrument contained covenants of seizin, right to 
convey, freedom from encumbrances and general warranty, and was 
acknowledged before the clerk of Superior Court on 24 December, 1931, 
but the certificate of the clerk fails to comply with section 2515 of Con- 
solidated Statutes of 1919. I t  was filed for registration 28 November, 
1932, and registered. W. Homer Fisher did not thereafter execute a 
deed to said trustee conveying any interest in the land in question. 

6 .  Sydnor DeButts, Trustee, has at  no time taker1 possession of said 
lands, or attempted in any manner to execute the duties imposed upon 
him under said instrument; but, to the contrary, up to the time of his 
death, W. Homer Fisher continued to occupy, possess and enjoy the same 
in the same manner as he had previously done, and as if the said instru- 
ment had not been executed. 
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7. On 19 June, 1933, Cleo M. Fisher was lawfully married to Luther 
D. Hatchell; and on 30 June, 1936, they, as husband and wife, executed 
a deed to Sydnor DeButts "as trustee as hereinafter stated," by which 
they remised, released, and quitclaimed to him, his successors and as- 
signs, all their right, title and interest in and to the lands in question. 
I n  this deed, after referring to the said instrument executed by W. Homer 
Fisher and wife, Cleo M. Fisher, to Sydnor DeButts as trustee, and 
identifying her as now the wife of Luther D. Hatchell, i t  is recited tha t :  
Whereas, the question has been raised as to the technical form and 
acknowledgment of said former deed; and whereas, the grantors herein 
claim no interest in said lands and desire to correct said former mistake, 
if such there be." The habendum clause in this deed is as follows: ''To 
have and to hold, said lands and premises, together with all privileges 
and appurtenances thereunto belonging to him, the said party of the 
second part as trustee, upon the trusts and for the uses and purposes set 
out in said former deed to him, free and discharged from all right, title, 
claim or interests of the parties of the first part." This deed was properly 
acknowledged and duly registered 13 August, 1936. 

8. On 19 May, 1938, Sydnor DeButts, Trustee, executed a deed to 
W. Homer Fisher and wife, Lois Ruth  Fisher, i n  which, after referring 
to the separation agreement, to the deed of trust from W. Homer Fisher 
and wife, Cleo M. Fisher to Sydnor DeButts, Trustee, to the divorce of 
W. Homer Fisher and Cleo M. Fisher, and to the deed from Cleo M. 
Hatchell and husband to Sydnor DeButts, Trustee as hereinabove stated, 
and after reciting that  "Whereas the said W. Homer Fisher has re- 
quested that the said trustee convey to said W. Homer Fisher and his 
wife, Lois Ruth  Fisher, the legal title to said lands; and, whereas, the 
said trustee has removed from the State of North Carolina to the State 
of Florida;  and whereas, in his opinion the purpose of said trust could 
be best carried out by such conveyance of the legal title to  said property," 
he undertook to convey to them the land in question. This deed, after 
being duly acknowledged, was filed for registration 1 June,  1938, and 
registered. 

9. Lois Ruth  Fisher is now in the possession of said lands, claiming 
to own same in fee simple, as the surviving wife of W. Homer Fisher 
under the said deed from Sydnor DeButts, Trustee, to W. Homer Fisher 
and wife, Lois Ruth  Fisher. 

10. Plaintiffs, while not in possession of any part  of the lands, assert 
title thereto and claim an interest in the same ail heirs a t  law of W. 
Homer Fisher, deceased ; and if the deed from the trustee to said Fisfier 
and his wife, the defendant, Lois Ruth  Fisher, does not cclnvey the title 
in fee, as an estate by the entirety as claimed by said defendant, it is a 
cloud upon the title of plaintiffs. 
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11. I t  is not necessary that the lands be sold to create assets to pay 
debts of the estate. 

Upon such allegations plaintiffs pray judgment in ter  alia: 
(1) Removing the claim of Lois Ruth Fisher as a cloud upon the 

title of all the heirs of W. Homer Fisher, deceased; and (2)  that the 
deeds from Sydnor DeButts to W. Homer Fisher, and his wife, Lois 
:Ruth Fisher, be declared ineffective to create an estate by the entirety; 
and (3)  for the appointment of a resident trustee i.n the place of Sydnor 
:DeButts, Trustee, nonresident. 

Defendant Lois Ruth Fisher ( a )  as administratrix demurs to the com- 
:plaint for that it does not state a cause of action jn that it affirmatively 
appears that it is not necessary to sell the lands to create assets to pay 
debts of the estate; and (b)  individually, for th;bt the complaint does 
not state any facts tending to show that the plaintiffs have title to, or 
any interest in the property in question, but that, on the contrary, the 
:facts alleged show affirmatively that title thereto is vested in her. 

The court entered judgment sustaining the demurrer filed by Lois 
:Ruth Fisher, administratrix, but overruling that filed by her individ- 
ually. Lois Ruth Fisher appeals therefrom to the Supreme Court and 
assigns error. 

H a r r y  R. S t a n l e y  for plaint i f f ,  appellee. 
Moseley  & H o l t  and H o y l e  d H o y l e  for defend(znt ,  appellant.  

WINBORNE, J. Section 1743 of the Consolidated Statutes of 1919, 
under which plaintiffs are proceeding, provides that an action may be 
brought by any person against another who claims an estate or interest 
in real property adverse to him for the purpose of determining such 
adverse claim. "The law . . . was designed rind intended to afford 
a remedy wherever one owns or has an estate or ini;erest in real property, 
whether he is in or out of possession, and another wrongfully sets up a 
claim to an estate or interest therein which purports to affect adversely 
the estate or interest of the true owner and which is reasonably calcu- 
lated to burden and embarrass such owner in the full and proper enjoy- 
ment of his proprietary rights, including the right to dispose of the 
same at its fair market value." H o k e ,  J., in Sat terwhi te  v. Gallagher, 
173 N .  C., 525, 92 S. E., 369. 

Applying this as the test, do the allegations of fact in the complaint, 
when admitted to be true for the purpose of passing upon the demurrer, 
state a cause of action in behalf of the plaintiffs and against the defend- 
ant, Lois Ruth Fisher? The correctnt?ss of the ruling of the court below 
upon the demurrer of defendant, Lois Ruth Fisher, which challenges the 
sufficiency of such allegations, is the only question properly determinable 
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on this appeal. W e  are of opinion and hold that  the demurrer was 
properly overruled. 

As the question now presented only involves a matter of   lea ding, we 
will consider only such of the allegations of fact, admitted for the pur- 
pose, as will determine the sufficiency of the complaint to state a cause 
of action. 

I t  is sufficient to consider this question only: I s  the deed from 
W. Homer Fisher and wife, Cleo M. Fisher, to Sydnor DeButts, Trustee, 
for the use and benefit of W. Homer Fisher, void because the certificate 
of the clerk before whom the deed was acknowledged fails to comply 
with the provisions of C. S., 25151 

This Court has uniformly held that  the deed of a wife, conveying land 
to her husband, is void unless the probating officer in his certificate of 
probate certify that, a t  the time of its execution and her privy examina- 
tion, the deed is not "unreasonable or injurious" to her. Wall in  v. Rice, 
170 N. C., 417, 87 S. E., 239; Poster c. Will iams,  182 N.  C., 632, 109 
S. E.. 834; Davis v. Bass, 188 K. C., 200, 124 S. E., 566; Best v. Utley,  
189 N. C., 356, 127 S. E., 337; Garner v. Horner, 191 N .  C., 539, 132 
S. E., 290; Caldwell v. Blount ,  193 N .  C., 560, 137 S. E., 578; Capps 
v. Massey, 199 X. C., 196, 154 S. E., 52 ;  Rank 21. il.lcCullers, 201 N.  C., 
440, 160 S. E., 494, and numerous other cases. 

The principle applies to deed by husband and wife to a trustee for the 
use and benefit of the husband conveying lands held by them as tenants 
by the entirety. Baris  1 ) .  Bass, supra; Best v. Gtley, supra; Garner 
v. Horner, supm.  While these general principles of law are not contro- 
verted, the defendant contends that  the deed to the trustee is covered by 
the certificate to the deed of separation, which is in conformity with the 
statute. I t  is argued that  from an  examination of the deed of separa- 
tion it is manifest that  a t  the time of its execution Fisher and his wife 
had agreed upon a complete settlement of all their property rights; that  
the deed to the trustee was an  essential part  of the property settlement; 
and that, hence, i t  must have been passed upon by the clerk and included 
in his certificate to the deed of separation, thereby making a separate 
certificate under C. S., 2515, unnecessary for the deed to the trustee. 
I n  this connection, it is pertinent to note that the deed of separation 
appears to bear date five days previous to that  of the deed to the trustee, 
and to have been acknowledged one day before the deed to the trustee was 
acknowledged. I t  is further noteworthy and significant that  while in 
the premises in the deed of separation it is recited that  "the parties have 
agreed among themselves as to . . . a ~et t lement  of all property 
rights," the agreement makes no reference to property held by them as 
tenants by the entirety, and is limited in so f a r  as real estate is con- 
cerned, to that  "which she may now own or hereafter acquire," and to 
"that which he may now own or hereafter acquire." 
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Careful examination fails to reveal any indicia in the deed of separa- 
tion that the deed to the trustee should be executed as a part of the 
separation agreement, nor is there in the deed to the trustee any refer- 
ence to the deed of separation. We must consider the instruments as 
they are written. 

Further in this connection defendant inquires wh'ether after the execu- 
tion and certification of the deed of separation, a certificate under C. S., 
2515, is required for a conveyance-from the wife to the husband, 
or to a trustee for his benefit, and refers to C. S., 2529. That statute, 
if it be conceded that it is otherwise applicable to the instant case, pro- 
vides, inter alia, that the wife, who is living separs.te from her husband 
under deed of separation, shall be deemed and held to be a free trader 
from the registration of such deed, rmd may convey her real estate 
without the assent of her husband. But in the case at  hand the deed of 
separation was not filed for registration until 12 August, 1932, many 
months after the deed to the trustee was executed and acknowledged. 
Furthermore, while it is not necessary here to so hold, the wording of 
the statute indicates that it affects and is only intended to affect deeds 
of married women to third persons, and not those she has attempted to 
make to her husband. See Foster v. Williams, supra. 

Nor do the recitals in either the quitclaim deed executed by Mrs. 
Ilatchell and husband to Sydnor DeButts, Trustee, or in the deed from 
DeButts, Trustee, to W. Homer Fisher and wife, change the statutory 
requirement, or supply the deficiency. 

Hence, we are of opinion and hold that the court below correctly 
ruled that the deed from Fisher and wife to the trustee is void, and 
conveyed nothing, that the tenancy by the entirety continued to exist 
between W. Homer Fisher and his wife, Cleo M. Fisher, and that, upon 
absolute divorce being granted, they became tenants in common, each 
owning an undivided one-half interest therein in fee simple. McKinnon 
v. Caulk, 167 N. C., 411, 53 S. E., 559. See, also, Davis v. Bass, supra. 

The allegations are sufficient to indicate that W. Homer Fisher did 
not thereafter make any conveyance of this one-half undivided interest, 
that when he died intestate he was seized of it, and that plaintiffs, being 
some of his heirs at law, assert title thereto. Also the allegation of 
cloud upon the title of plaintiffs thereto is sufficient to meet legal require- 
ments. Thus plaintiffs have stated a cause of action. Therefore, it is 
inopportune to extend the consideration to other points discussed in 
briefs filed on this appeal, as to which we express no opinion. 

For the reasons herein stated, the judgment overruling the dernurrer is 
Affirmed. 
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ATLASTIC COAST LINE RAILROAD COMPANY, A CORPORATIOX, v. H. T. 
THROWER, TRADING AS THROWER TILE AND MARFLE COMPANY. 

(Filed 2 February, 1940.) 

1. Carriers # 14-Question of which rate classiAcation goods in question 
came under held for jury under the evidence. 

The parties agreed that the rate schedule in effect a t  the time of the 
shipment in question prescribed a rate of 51c per hundredweight for 
"asphalt paving blocks or tiles" and $1.10 per hundredweight for "asphalt 
composition facing or flooring tile." Plaintiff carrier contended that the 
shipment was some kind of asphalt composition and liquid asphalt and 
offered evidence that the consignee laid same for the floor of a building 
and cemented same down with the liquid asphalt, that the duplicate bill 
of lading showed that the shipment was packed in "389 boxes," while 
asphalt blocks would have been loaded on the car without containers or 
wrappers of any kind, and that defendant consignee wrote on his check 
given in payment for the charges the words "asphalt tile," thus indicating 
that a t  the time he knew the shipment was asphalt tile, and that the 
defendant stopped payment on the check a t  the instance of the consignor. 
Defendant consignee's evidence and contentions were to the effect that 
the duplicate bill of lading had been altered and that the classification 
put on the shipment by the consignor should govern. H e l d :  The evidence 
was properly submitted to the jury upon the question of which classifi- 
cation the goods came under, and the court made no error in denying 
defendant's requested instruction to the effect that if the jury believed 
all the evidence to find that the shipment came under the lower classifi- 
cation. 

2. Same- 
Defendant consignee stopped payment on his check given in payment of 

freight charges on the shipment in question, contending that the charges 
mere excessive for that they were based upon an inapposite rate classifi- 
cation. Held: I t  was competent for plaintiff carrier to introduce in evi- 
dence correvpondence between the shipper and defendant tending to show 
that defendant stopped payment on the check a t  the instigation of the 
shipper. 

3. Same- 
Where a consignee accepts and uses a shipment of goods and gives his 

check in payment of the freight charges, he may not thereafter repudiate 
the matter :ind contend that the charges were excessive in that they mere 
based upon an inapposite rate classification. 

4. Sanie- 
Defendant consignee stopped payment on his check given in payment of 

freight charges, contending that the charges were excessive in that they 
were based upon an inapposite rate classification. Held:  In the carrier's 
action on the check, the burden was properly placed upon defendant con- 
vignee to show that the freight charges should have been based up011 a 
lower rate classification a s  contended by him. 
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5. Appeal and Error 8 39a- 
A new trial will not be awarded for mere error alone, but the appellant 

must show not only that error mas committed, but also that the error was 
material and prejudicial, amounting to a denial of a substantial right. 

APPEAL by defendant from Burney, J., at 27 March, 1939, Civil Term, 
of CUMBERLAND. N O  error. 

The complaint alleges, in part:  "On the 9th day of August, 1937, the 
defendant R. T. Thrower, in the due course of business, signed and 
delivered to the plaintiff at  its office in E'ayetteville, North Carolina, his 
check in the sum of $568.60 ($563.49-5.11) drawn by him on the 
Commercial National Bank of Charlotte, North Carolina, and payable 
to the order of the plaintiff. . . . On the 13th day of August, 1937, 
the said check was duly presented to the drawee bank, to wit, Commer- 
cial National Bank of Charlotte, for payment in due course; and, on 
said date, the payment of the same was refused, and the said check was 
duly protested for nonpayment. . . . That the protest fees amount- 
ing to $1.50 were charged to and paid by plaintiff, making a total 
amount due on the check of $570.10. That on or about the 15th day of 
August, 1937, the defendant H. T. Thrower paid to the plaintiff, on 
account of said check, the sum of $5.11." There is now due and owing 
$564.99 and interest from 15 August, 1937, and demand for payment. 

I n  answer to the complaint, the defendant admitted that the check 
was duly protested for nonpayment, but denies liability and for a further 
answer and defense'says: '(That on or about July 27, 1937, the defend- 
ant entered into a contract for the performance of certain work incident 
to the construction of a school building in the city of Fayetteville, North 
Carolina; that on or about the same date the defendant ordered and 
purchased from a manufacturer in San Antonio, Texas, certain mate- 
rials necessary to the performance of the contract which the defendant 
had entered into. That the materials so ordered and purchased by the 
defendant consisted of 49,161 pounds of asphalt paving blocks or tiles, 
and 2,065 pounds of liquid asphalt. That the said materials were 
shipped to the defendant from Houston, Texas, the freight charges on 
such shipment to be paid by and collected from the defendant upon the 
delivery of said materials by the plaintiff in Fayetteville, North Caro- 
lina. That upon the arrival of the said shipment in Fayetteville, North 
Carolina, the plaintiff demanded of the defendant that he pay the sum 
of $563.49 as freight charges on the said shipment and refused to deliver 
the said materials except upon the payment of that sum and required 
and compelled the defendant to pay the said sum of $563.49 before 
obtaining and in order to obtain possession of the said materials. That 
the defendant did thereupon, on or about August 9, 1937, through his 
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agents and representatives, make, issue and deliver to the   la in tiff his 
check drawn on the Commercial National Bank of Charlotte, North 
Carolina, payable to the order of the plaintiff, for  the aforesaid sum of 
$563.49, plus the sum of $5.11 due by the defendant to the plaintiff, as 
freight charges on another shipment from a manufacturer in New 
Jersey, which other shipment had been received by the defendant from 
the plaintiff on or about the same date-the total amount of said check 
thus being $568.60. That  after the making, issuing and delivering of 
the aforesaid check, the defendant being informed and believing that the 
plaintiff had charged an  excessive and unlawful amount as  and for the 
freight bill on the aforesaid shipment from Houston, Texas, ordered the 
bank on which the aforesaid check was drawn not to pay the same upon 
presentation; and that  the said check was not paid upon presentation 
and has not been paid. That  the defendant has since, however, paid to 
the plaintiff the sum of $5.11, the same being the correct amount of the 
freight charges on the shipment referred to above received by the defend- 
ant  from Kew Jersey, as to which shipment and the freight charges 
therefor there is here no controversy. That  as the defendant is informed 
and believes, the correct, lawful and proper charge on the aforesaid 
shipment of freight from Houston, Texas, to Fayetteville, North Caro- 
lina, is $261.25, that  is, 51c per hundredweight ( the total weight of said 
shipment being 51,226 pounds) and not $563.49, or $1.10 per hundred- 
weight, as charged by the plaintiff." That  the plaintiff's charge for 
what was shipped is contrary to that  allowed on shipments from Hous- 
ton, Texas, to Fayetteville, North Carolina, as fixed by the Interstate 
Commerce Commission of the United States. That  the correct charge 
was $261.25 and all over that  amount was illegal. The defendant ten- 
ders judgment for that  amount. That  the plaintiff recover nothing and 
"go without day." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"I. Were the commodities involved in the shipment for which the 
check in question was given asphalt paving blocks or tiles, as alleged in 
the answer 2 Ans. : 'NO.' 

"2. I s  the defendant indebted to the plaintiff, and if so, in what 
amount? Ans. : 'Yes, $564.99, with interest from August 15, 1937." 

The judgment of the court below was as follows: "This cause coming 
on to be heard a t  this term of court, before the undersigned judge, and a 
jury;  and the jury having answered the issues as above. I t  is therefore, 
on motion of Rose & Lyon, attorneys for the plaintiff, considered, ordered 
and adjudged that  the plaintiff, Atlantic Coast Line Railroad Company, 
do have and recover of the defendant, H. T. Thrower, trading as 
Thrower Tile & Marble Company, the sum of $564.99, with interest 



8 0 I N  T H E  SUPREME COURT. [a17 

thereon from and after August 15, 1937, together with the costs of this 
action, to be taxed by the clerk. John J. Burney, Judge Presiding." 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts will be set forth in the opinion. 

W .  A. Tozvnes and Rose & L y o n  for plaintiff. 
Guthrie ,  Pierce & Blakeney  for defendant.  

CLARKSON, J. The defendant requested the court below to instruct 
the jury that if they believe the evidence, they should answer the first 
issue "Yes." The court below refused to give this instruction, and in 
this we can see no error on the facts and circumstances of this case. 
The issues submitted to the jury were correct, in fact, defendant made 
no objection, nor did he submit other issues. The controversy, in the 
final analysis, was one of fact, viz.: What was the actual commodity 
contained in a carload shipment, which moved from the Uvalde Rock 
Asphalt Company, at  Houston, Texas, to the defend,~nt, H. T. Thrower, 
at Fayetteville, North Carolina, in August, 1937 2 I f  the commodity 
was "Asphalt Composition Facing or Flooring Tile," it carried a freight 
rate of one dollar and ten cents ($1.10) per hundred pounds. I f  the 
commodity was "Asphalt Paving Blocks or Tiles," i t  carried a freight 
rate of fifty-one cents (51c) per hundred pounds. 

I n  the stipulation agreed upon by the parties, was the following: 
"That during the month of August, 1937, the freight tariffs and sched- 
ules of rates made, promulgated and filed with the Interstate Commerce 
Commission, and published, and applicable to shipments of freight from 
Houston, Texas, to Fayetteville, North Carolina, over the routes referred 
to above, fixed the freight charge upon shipments of 'asphalt composition 
facing or flooring tile' from Houston, Texas, to Fayetteville, North 
Carolina, over the routes referred to above at  $1.10 per hundredweight 
and the freight charges upon shipments of 'asphalt paring blocks or 
tiles' from Houston, Texas, to Fayetteville, North Carolina, over the 
routes referred to above, at  51c per hundredweight." 

The plaintiff's evidence was to the effect that the defendant knew a t  
the time that it was tile, because he wrote upon the face of his check 
that the check was covering the freight charges on a ehipment of "asphalt 
tile," and he knew at that time, and his agent and servants knew, that 
was tile and not paving blocks. The defendant received the commodities 
and used them in paving the second and third floors of the high school 
building located in Fayetteville, in August, 1937. The liquid asphalt 
that was shipped along with it was used to cement and place the tile 
in firm condition upon the floors of the school building and to cement 
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and hold i t  together, and that  is what the liquid in the barrels that  
were shipped along with i t  was for. The bill of lading shows that  
i t  was packed in ''389 boxes" and that  tile is shipped in ~ a c k s  or bundles 
and that  if i t  was asphalt blocks as used for paving that  it would be 
just loaded in a car as blocks and not shipped in boxes, as was done in 
this case. That  the exhibit offered in this case from one's own knowledge 
that  i t  is tile, that  it  is not a block and that  i t  is not asphalt, but it is 
a composition of some kind, made especially for the purpose of laying 
a floor in office buildings, and school buildings, such as it was used for 
in this case. That  in truth and in fact this particular shipment was not 
asphalt paving blocks and that  it was in truth asphalt composition facing 
or flooring tile. 

The defendant denied that  the evidence and contentions of plaintiff 
were correct. H i s  evidence and contentions were that  someone interested 
in getting a large amount of freight on this shipment got hold of t he  
duplicate copy and he erased "asphalt paving blocks or tile" and inserted 
"389 boxes" to the first article in the bill of lading as "asphalt compo- 
sition facing or flooring tile" and set u p  the rate from 51c to $1.10 per 
hundredweight; and he contends that  was wrong, that  the classification 
as originally billed out by the people who manufactured, that  their 
classification should govern and that  you should answer the first issue 
((No." 

The court charged the jury, among other things: "Now, gentlemen of 
the jury, if the defendant, H. T.  Thrower, trading as Thrower Tile & 
Xarble Company, has satisfied you from the evidence and by its greater 
weight, the burden being upon him to so satisfy you, that  the commodi- 
ties involved in the shipment for which the check in question was given 
was asphalt paving blocks or tile, as alleged in the answer, then i t  would 
be your duty to answer that  first issue 'Yes'; if he has failed to so satisfy 
you, it will be your duty  to answer i t  (NO."' The defendant excepted 
and assigned error as to certain correspondence introduced in evidence 
from the shipper to him, indicating that  the payment of defendant's 
check was stopped a t  the shipper's instance. We think this some proba- 
tive evidence to indicate defendant was not the real party who stopped 
the payment of the check. I t  was, a t  least, some evidence of the defend- 
ant  why he stopped payment of the check. Plaintiff offered in evidence, 
over the defendant's objection, the carrier's or copy of the bill 
of lading, in which the commodities here in question were described and 
classified as commodities other than  "asphalt paving blocks or tiles.'' 
Defendant contended that  this paper was incompetent for the reason 
that  the original bill of lading was the best evidence of the matters set 
forth therein and had already been introduced in evidence. 
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BUTNER v. SPEASE and SPEASE v. BUTNER. 

The defendant further contended that the copy on its face had been 
altered, and this was contrary to what was set forth in the original bill 
of lading. Be that as it may, the defendant accepted the commodities 
as plaintiff contends, used them and gave a check for them, and is not 
now permitted, at the instance of the shipper or defendant, to repudiate 
the matter. All of the evidence above set forth and the contentions were 
competent, and the fact was for the jury to determine. From the plead- 
ings we think the burden of proof, a substantial right, was properly 
placed on defendant. 

We think that none of the exceptions and assignments of error to the 
charge or evidence on the trial can be sustained. We think the charge 
of the court set forth the law applicable to the facts and was fair  to 
both sides. The contentions were accurately and carefully given. 

Devin, J., in Collins v. Lamb, 215 N. C., 710 (720), for the Court 
says: " 'Verdicts and judgments are not to be set aside for harmless 
error for mere error and no more. To accomplish this result, i t  must 
be made to appear not only that the ruling complained of is erroneous, 
but also that it is material and prejudicial, amounting to a denial of 
some substantial right.' Wilson v. Lumber Co., 186 N. C., 56 (citing 
many authorities) . . . (p. 721) The record reveals the diligence 
of appellant's able counsel. Nothing has been overlooked that might 
help his cause. But the jury has accepted the view presented by the 
evidence of the plaintiffs, and rendered a verdict in accord with their 
contentions. Upon consideration of the entire record we reach the con- 
clusion that the judgment below should be affirmed." 

We have examined the record and able briefs of the litigants. The 
question is one mainly of fact. We can see no prejudicial or reversible 
error on the record. 

No error. 

BERTHA BUTNER v. E. A. SPEASE A N D  L. T. BUTNER, 
and 

MYRTIE SPEASE v. L. T. BUTNER. 

(Filed 2 February, 1940.) 

1. Negligence $j 19d- 

Whether the intervening active negligence of a person is such as to 
insulate, as a matter of law, the primary neg:ligence of another is a 
difficult question, but the principal of insulating negligence is a whole- 
some one and must be applied in proper instances. 
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2. Negligence 9 '?-Whether intervening negligence insulates primary 
negligence is basically a question of proximate cause. 

Whether intervening active negligence on the part of another or others 
is  such a s  to insulate the primary negligence is basically a question of 
proximate cause, and the primary negligence is not actionable if i t  would 
have produced 110 injury except for such intervening negligence and if 
the intervening negligence is not reasonably foreseeable, but if the inter- 
vening acts or omissions a re  reasonably foreseeable, the primary negli- 
gence will be held to act through such intervening causes and to be the 
proximate, or one of the proximate causes of the injury. 

3. Negligence 5 1Dd: Automobiles 59 18d, 21-Negligence of driver of one 
vehicle held to  insulate t h a t  of driver of other  vehicle and t o  preclude 
recovery by guest in  Arst vehicle against driver of the  second. 

A car and a truck collided. The guest in the car sued the driver of 
the truck, in which action the driver of the car was joined as  a defendant 
upon motion of the original defendant. The guest in the truclr sued the 
driver of the car, and the actions were concolidated for trial. The evi- 
dence tended to show that the automobile, driven in a southerly direction, 
and the truck, driven in a northerly direction, approached each other a t  
night on a straight. level highway free of other traffic, that the head- 
lights of hoth vehicles were visible for three-quarters of a mile, that 
when the vehicles were within forty feet of each other, a t  the entrance 
of a dirt side road forty feet wide, the truck suddenly turned to the left 
across the highway and undertook to enter the side road a t  its southern 
edge, and was struck about the middle of its right side by the automobile. 
The driver of the truck testified that he put out his hand and made the 
signal for a left turn, and that the automobile was being driven a t  an 
excessive speed. HcTd: The signal for the left turn could not have been 
seen by the d r i ~ e r  of the car iwcanse made in the shadow of the truck's 
headlights, and even if it could have been seen, would not indicate that 
the driver of the tr~lclc wonld tun1 immediately in front of the path of 
the car when it  was then about the northern edge of the entrance of the 
side road, and even conceding that the driver of the car was guilty of 
prln~a facie negligence in  traveling a t  an excessive speed, he could not 
have reaso~iably foreseen the intervening ncgligerlce of the driver of the 
truck, nor would his excessive speed hare resulted in any injury except for 
such intervening negligence, and therefore his negligence mas insulated 
hy the intervening negligence. arid his demurrers to the evidence in the 
action by the guest in his car against hoth drivers, and in the action 
against him by the guest in the truclr should have been sustained, and 
the judgment against the driver of the truck in favor of the guest in the 
car is upheld. 

APPEALS by defendants f r o m  Johnston, Special Judge, at May Term,  
1939, of FORSYTH. 

Civil actions by guests t o  recover damages f o r  personal injur ies  result- 
ing  f rom collision between an automobile and  a t ruck alleged to have 
been caused by the  negligence of the drivers of both vehicles, and  as the  
two causes of action arise out of the same state  of facts, f o r  convenience, 
they were consolidated and tried together. Fleming 2). Holleman, 190  
N. C., 449, 130 S. E., 171. 
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On the evening of 7 February, 1939, soon after dark, Mrs. Bertha 
Butner was riding with her husband, L. T. Butner, in his Studebaker 
automobile on the Bethania-Rural Hall Highway and was injured when 
her husband's car collided with a Ford truck driven by E. A. Spease and 
in which his mother, Mrs. Myrtie Spease, was ridlng at  the time. Mrs. 
Myrtie Spease was also injured in the collision. The drivers of the two 
motor vehicles escaped with only slight injuries. Mrs. Bertha Butner 
brought suit against E. A. Spease, alleging negligence. L. T. Butner 
was made a party defendant in this action on motion of the original 
defendant. Thereafter, Mrs. Myrtie Spease instituted suit against L. T. 
Butner, alleging negligence. By consent, the two causes were consoli- 
dated for trial. 

The Bethania-Rural Hall Highway is a bitulithic, black-top road, 
15 feet wide, with dirt shoulders 21/2 feet in width on either side. I t  is 
level and straight where the injury occurred, and :he headlights of both 
vehicles could be seen for a distance of three-quarters of a mile. The 
direction of the Butner car was southward; that of the Spease truck 
northward. They collided at the entrance of a side road leading west- 
ward to Tobaccoville. 

As the Butner car approached the "mouth" of this side road, which 
was approximately 45 to 50 feet wide, and when the two vehicles were 
about 10  feet apart, the Spease truck suddenly turned to its left, across 
the path of thi oncoming-~utner car, and undertook to enter the side 
road at  its southern edge. The front of the Butner car struck the right - u 

side of the truck "just in front of the rear fender," knocked i t  over a 
fill and caused it to turn over several times. 

L. T. Butner testified: "As we drew closer together, I pulled off my . . 

side of the road 12 or 18 inches in order to the approaching car 
plenty of room to pass. When I was within approximately 40 feet of 
the approaching car, without any warning, with0u.t any signal, without 
any sounding of the horn, the driver made a quick left-hand turn, 
cutting directly in front of my path. I immediately applied my brakes 
and the next thing I knew we had collided. . . . My car stopped - - 
approximately 15 feet south of the center of the intersection. . . . I 
can't look at a car approaching me at night and tell what speed it is 
going. . . . There were some marks there for about 26 feet from 
where I skidded, where I put on my brakes, to the impact. . . . I 
had no time to direct the direction of my car other than to make a slight 
turn. I t  happened about as fa r  from me to where you are right there. 
. . . I had no idea he was going to make a left turn. . . . The 
side road is a dirt road. . . . There was no light coming up the side 
road showing anybody was approaching. . . . I made the statement 
I was going 45 or 50." 
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E. A. Spease testified: "I saw the Butner car just before I started to 
make my  turn. I was practically in the act of making the turn  when 
I first saw his car. I had not seen it prior to that  time. . . . After 
I had turned, it seemed as though the car had shot out of the bushes or 
somewhere right on me. I would say Mr. Butner was going a t  least 70 
to 75 miles an hour. . . . I held my hand out as a signal 10 or 15 
feet before I made a turn. . . . I don't think I blew my  horn. 
. . . I couldn't say how fa r  away he was. . . . I misjudged his 
speed. . . . I guess I ulould not have turned in front of him if I 
had not misjudged his speed. . . . I t  is hard to judge speed a t  night 
when a car is coming towards you. . . . The accident occurred on my 
left-hand side as I was going in the side road. . . . Mr. Butner was 
right where I thought he was, but I misjudged his speed. . . . 1 
thought I could get across." 

The record contains much evidence pertaining to the extent of plain- 
tiffs' injuries. 

Upon submission to the jury under separate issues, there was a verdict 
for  the plaintiff in each case. From judgments thereon, the defendants 
appeal, assigning errors, the defendant Butner relying principally upon 
his motions for judgments of nonsuit. 

P. I.'. C r i t c h e r  and  F r e d  X .  P a r r i s h  for  plainti f f  B u t n e r ,  appellee.  
J o h n  C'. IVallace and  P c y t o n  B. A b b o t t  for plainti f f  Spease ,  appellee.  
John C .  W a l l a c e  and  P e y t o n  R. r lbbot t  for de f endan t  Spease ,  appe l -  

l an t .  
F r e d  S. H u f c h i n s  and  H .  B r y c e  P a r k e r  for de f endan t  B u t n e r ,  appel -  

lant .  

STACY, C. J., after stating the facts as above: The case calls for the 
application of old and familiar principles to new facts. I t  is conceded 
that  in one respect the record presents a difficult problem. See P o w e r s  
T .  S f e r n b e r g ,  213 N .  C., 41, 195 S. E., 88, and Q u i n n  v. R. R., ibid. ,  48, 
195 S. E., 85. Indeed, the application of the doctrine of insulating the 
negligence of one by the subsequent intervention of the active negligence 
of another, a s  a matter of law, is usually fraught with some knottiness. 
S m i t h  1,. S i n k ,  211 N .  C., 725, 192 S. E., 108. However, the principle 
is a wholesome one, and must be applied in proper instances. H i n n a n t  
v. R. R., 202 N. C., 489, 163 S. E., 555; H e r m a n  v. R. R., 197 N. C., 
718, 150 S. E., 361. 

Here, the essential facts are not in dispute. The liability of E. A. 
Spease, the driver of the truck, is established beyond all peradventure. 
Was his negligence the sole proximate cause of the collision? This is 
the real question posed by the record. 
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I t  must be steadily borne in mind that we are dealing with a fact 
situation not heretofore presented in any case. Cf .  Cunningham v. 
Haynes,  214 N.  C., 456, 199 S. E., 627. Two motor vehicles are ap- 
proaching each other a t  night on a straight, level stretch of road with 
the headlights of both visible for a distance of three-quarters of a mile. 
No other traffic is in sight. When they are within 40 feet of each other 
at the entrance of a side road, the northbound truck makes a quick left 
turn, without notice or warning so far  as the other can see or hear, and 
is struck by the southbound car. This turn was miide, not at the center, 
but at  the southern edge of the side road, and at  a time when the other 
ear had about reached or perhaps passed its northern edge. The driver 
of the southbound car had no reason to believe that the other would turn 
into this side road. Guthrie v. Gocking, 214 N .  C ,  513, 199 S. E., 707. 
The indications were all to the contrary. True, the northbound driver 
says he gave a hand signal just before making the turn, but i t  is a 
matter of common knowledge that a hand signal can seldom be seen by 
the driver of an approaching car under the circumstances here dis- 
closed, because to him the other driver's hand would be in the shadow 
of his own lights. Nor would such a signal necessarily indicate to the 
approaching driver that a perilous left turn across his path was intended. 
Moreover, both drivers testify to the immediacy of the emergency occa- 
sioned by the sudden turn. Ingle v. Cassady, 208 :N. C., 497, 181 S. E., 
562; Poplin v. Adickes, 203 N .  C., 726, 166 S. E., 908. Such a situa- 
tion was not reasonably foreseeable by the driver of the southbound car. 
Guthrie v .  Gocking, supra. He instantly applied his brakes, as the skid 
marks show, and stopped immediately following the impact. Indeed, 

, the only suggestion of negligence on the part of the driver of the south- 
bound car is the speed at  which he was going. The evidence of the 
defendant Spease in regard to this may be taken with some allowance, 
because he frankly says that he misjudged the speed of the Butner car ;  
that it is hard to estimate the speed of a car a t  night when it is coming 
towards you, and that he was practically in the act of turning when he 
first saw the car. Nevertheless, conceding the speed of the Butner car 
to be in excess of 45 miles an hour, and therefore ,orima facie unlawful, 
it is manifest that its speed would have resulted in no injury but for the 
'(extraordinarily negligent" act of the defendant Spease-in the language 
of the Restatement of Torts, sec. 447. Powers v. Sternberg, supra. 
Hence, the proximate cause of the collision must be attributed to the 
gross and palpable negligence of the driver of the northbound vehicle. 
S m i t h  v .  S ink ,  211 N. C., 725, 192 8. E., 108; .Beach v .  Patton,  208 
N.  C. ,  134, 179 S. E., 446; Hinnant  c. R. R., sup3ra; Herman a. R. R., 
supra; Burke v. Coach Co., 198 N.  C., 8, 150 S. E., 636; Lavergne c. 
Pedarre (La. App.), 165 So., 17. 
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This doctrine of insulating the negligence of one by the subsequent 
intervention of the active negligence of another really belongs to the 
definition of proximate cause. Boyd v. R. R., 200 N. C., 324, 156 S. E., 
507; R. R. v. Kellogg, 94 U. S., 469. The principle is stated in Craver 
v. Cotton Mills, 196 N .  C., 330, 145 S. E., 570, as follows: "While there 
may be more than one proximate cause, that which is new and entirely 
independent breaks the sequence of events and insulates the original or 
primary negligence." Lineberry v. R. R., 187 N. C., 786, 123 S. E., 1; 
Thompson v. R. R., 195 N. C., 663, 143 S. E., 186. 

The pertinent decisions here and elsewhere are in full support of 
Mr. Wharton's statement in his valuable work on Negligence (sec. 134) : 
"Supposing that if it had not been for the intervention of a responsible 
third party the defendant's negligence would have produced no damage 
to the plaintiff, is the defendant liable to the plaintiff? This question 
must be answered in the negative, for the general reason that causal 
connection between negligence and damage is broken by the interposition 
of independent responsible human action. I am negligent on a particu- 
lar subject matter. Another person, moving independently, comes in, 
and either negligently or maliciously so acts as to make my negligence 
injurious to a third person. I f  so, the person so intervening acts as a 
nonconductor, and insulates my negligence, so that I cannot be sued for 
the mischief which the person so intervening directly produces. He  is 
the one who is liable to the person injured." 

The same rule announced by Mr. justice Strong in R. R. v. Kellogg, 
supra, regarded as sound in principle and workable in practice, has been 
quoted with approval in a number of our decisions. He  says: "The 
question always is, Was there an unbroken connection between the 
wrongful act and the injury-a continuous operation? Did the facts 
constitute a continuous succession of events, so linked together as to 
make a natural whole, or was there some new and independent cause 
intervening between the wrong and the injury? I t  is admitted that the 
rule is difficult of application. But it is generally held that, in order 
to warrant a finding that negligence, or an act amounting to a wanton 
wrong, is the proximate cause of an injury, it must appear that the 
injury was the natural and probable consequence of the negligence, or 
wrongful act, and that it ought to have been foreseen in the light of the 
attending circumstances." 

Speaking to the application of the doctrine in Balcum v. Johnson, 
177 N. C., 213, 98 S. E., 532, Hoke, J., dealt with the matter as follows: 
"The proximate cause of the event must be understood to be that which 
in natural and continuous sequence, unbroken by any new and independ- 
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ent cause, produces that event, and without which such erent would not 
have occurred. . . . The test by which to determine whether the 
intervening act of an intelligent agent which has become the efficient 
cause of an injury shall be considered a new and independent cause, 
breaking the sequence of events put in motion by the original negligence 
of the defendant, is whether the intervening act and the resultant injury 
is one that the author of the primary negligence could have reasonably 
foreseen and expected.'' 

Again, in Hardy v. Lumber Co., 160 N .  C., 113, 75  S. E., 855,  
Walker, J., quotes from R. R. v. Kellogg, supra,  with approval, as fol- 
lows: "We do not say that even the natural and probable consequences 
of a wrongful act or omission are in all cases to be chargeable to the 
misfeasance or nonfeasance. They art3 not when there is a sufficient and 
independent cause operating between the wrong and the injury. I n  such 
a case the resort of the sufferer must be to the originator of the imme- 
diate cause. But when there is no intermediate efficient cause, the 
original wrong must be considered as reaching to the effect, and proxi- 
mate to it. The inquiry must, therefore, always be whether there was any 
intermediate cause disconnected from the primary fault, and self-operat- 
ing, which produced the injury." 

The decisions are all to the effect that liability exists for the natural 
and probable consequences of negligent acts or omissions, proximately 
flowing therefrom. The intervening negligence of a third person will 
not excuse the first wrongdoer, if such interventicn ought to hare been 
foreseen. I n  such case, the original negligence still remains active and a 
contributing cause of the injury. The test is to be found in the probable 
consequences reasonably to be anticipated, and not in the number or 
exact character of events subsequently arising. Lane v. Atlantic Works, 
111 Mass., 136. 

The rule is, that if the original act be wrongful, and would naturally 
prove injurious to some other person or persons, and does actually result 
in injury through the intervention of other causes which are not in them- 
selves wrongful, the injury is to be referred to the wrongful cause, pass- 
ing by those which are innocent. Scoff v. Shephwd, 2 Bl., 892 (Squib 
case). But if the original wrong only becomes injurious in consequence 
of the intervention of some distinct wrongful act or omission on the part 
of another or others, the injury is to be imputed to the last wrong as thc 
proximate cause, and not to the first or more remote cause. Cooley on 
Torts, sec. 50. " In  jure non remota causa sed proxima spectatur. I t  
were infinite for the law to judge the causes of causes, and their impul- 
sions one of another; therefore it contenteth it selfe with the immediate 
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cause, and judgeth of acts by that, without looking to any further de- 
gree." Bacon's Maxims, I ;  Newell z'. Darnell, 209 N. C., 254, 183 
S. E., 374; Burke 21. Coach Co., supra; Ballinger v. Thomas, 195 N. C., 
517, 142 S. E., 761. 

The test by which the negligent conduct of one is to be insulated as a 
matter of law by the independent negligent act of another, is reasonable 
unforeseeability on the part  of the original actor of the subsequent inter- 
vening act and resultant injury. Xewell v. Darnell, supra; Beach v. 
Patton, supra; Hinnant v. R. R., supra; Balcum v. Johnson, 177 N.  C., 
213, 98 S. E., 532. "The test . . . is whether the intervening act 
and the resultant in jury  is one that  the author of the primary negli- 
gence could have reasonably foreseen and expected." Harton v. Tel. Co., 
141 N. C., 455, 54 S. E., 299. "The law only requires reasonable fore- 
sight, and when the injury complained of is not reasonably foreseeable, 
in the exercise of due care, the party whose conduct is under investiga- 
tion is not answerable therefor. Foreseeable injury is a requisite of 
proximate cause, and proximate cause is a requisite for actionable negli- 
gence, and actionable negligence is a requisite for recovery in an  action 
for personal injury negligently inflicted." Osborne v. Coal Co., 207 
N .  C., 545, 177 S. E., 796; Beach v. Patton, supra. 

Measured by this standard, i t  would seem that  the negligence of the 
defendant Spease was the sole proximate cause of the collision. But  for 
h is  intervention, the speed of the Butner car would have resulted in no 
in jury  to the plaintiffs. The causal connection between this original 
negligence and the ultimate damage was broken. I t  does not appear that 
the collision, with its attendant suffering and damage, was the natural 
and probable consequence of Butner's negligence, or wrongful act, and 
that  it ought to have been foreseen in the exercise of reasonable prevision 
o r  in the light of the attending circumstances. 

I t  results, therefore, that  in each case the demurrer to the evidence 
by the defendant Butner should have been sustained; and the judgment 
i n  the first case against the defendant Spease will be upheld. 

On defendant Butner's appeals, Reversed. 
On defendant Spease's appeal, N o  error. 
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BOARD O F  EDUCATION O F  WATAUGA COUNTY; J. B. HORTON, WILL 
C. WALKER, CHAPEL WILSON, CLYDE PERRY A N D  CHARLIE TRIP- 
LETT, BEING AND CONSTITUTING THE BOARD O F  EDUCATION O F  
WATAUGA COUNTY; WATAUGA COUNTY; ELLICR McNEILL, CHAIR- 
MAN; COY BILLINGS AND IRA EDMISTEN, BEIXG AND CONSTITUTING 
THE BOARD O F  COUNTY COMMISSIONERS O F  FVATAUGA COUNTY, 
v. THE STATE BOARD O F  EDUCATION. 

(Filed 2 February, 1940.) 

1. Taxation 8 S L H e l d :  Debt was contracted during fiscal year following 
t h a t  in which debt  was reduced, even though certificate of Secretary of 
Local Government Commission was not  executed therein. 

A county board of education made an applicatior~ for a loan from the 
State Literary Fund, which application was approved by the State Board 
of Education, the Attorney-General, and the Local Government Commis- 
sion, the county having reduced i ts  debt during the prior fiscal year in an 
amount suffjcient to justify the proposed loan under the provision of 
Article V, section 4, of the Constitution of North Carolina as  amended. 
The State Board mailed notes for the proposed loan to the county board 
of education which executed same and mailed them back to the State 
Board of Education, and the State Board received same on the last day 
of the fiscal year. The Local Government Commis3ion refused approval 
of the loan because the notes were not submitted to i t  for the certificate 
of its Secretary until after the expiration of the fiscal year, the reduction 
in indebtedness of the county being sufficient to justify the loan only 
during the fiscal year in which the application was made. Held: Although 
the certificate of the Secretary of the Local Gove~nment Commission is  
necessary to the validity of the notes, i t  is a detail which is  not required 
by the statute to be performed within any time 'limit, and the county 
having accepted the offer to lend prior to the expiration of the fiscal year 
during which the increase in indebtedness was perinissible under Article 
V, section 4, of the Constitution of North Carolina a s  amended, the debt 
is  valid and constitutional. 

2. Contracts § 4- 
Ordinarily, the offeree may accept or reject a n  offer by mail when the 

offer is transmitted by mail, and upon valid acceptance the contract i s  
mutually binding. 

APPEAL b y  defendant f r o m  Frizzelle, J., at September Term,  1939, 
of WAKE. Affirmed. 

Submission of controversy without  action. N. C. Code, 1935 (Michie),  
sec. 626. Statement  of fac t s :  

T h e  Board  of Educa t ion  and  Board  of Count,y Commiesioners of 
W a t a u g a  County, on 5 J u n e ,  1939, by  appropr ia te  resolution, author-  
ized a n  application t o  be made  t o  the  S ta te  Board  of Educa t ion  f o r  a 
loan  of $25,000 f r o m  the  S t a t e  L i te ra ry  F u n d ,  to  be used f o r  the  con- 
s t ruct ion of a new school building in W a t a u g a  County. On 1 2  June ,  
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1939, the application for the loan was filed with the State Board of 
Education;  was approved by the Local Government Commission on 
20 June,  1939, and by the Attorney-General of North Carolina and the 
State Board of Education on 21 June, 1939. 

On  22 June, 1939, the notes covering the proposed amount of the loan, 
i n  the principal amount of $25,000, were sent by the State Board of 
Education to the Board of Education of Watauga County and were duly 
executed by the chairman and secretary of said Board of Education of 
Watauga County on 27 June, 1939. The notes were thereafter dis- 
patched by U. S. Mail to the office of the State Board of Education, in 
Raleigh, where they were received on 30 June, 1939, a t  10 :30 p.m. 

On 1 July,  1939, these notes were transmitted to the Local Govern- 
ment Commission for approval and deposit with the State Treasurer, 
and on 24 August, 1939, Mr. W. E. Easterling, secretary of the Local 
Government Commission, advised the State Board of Education that  the 
approval of the notes was being denied, for the following reason: "Our 
construction of Article V, section 4, of the Constitution, as amended, is 
that  the debt evidenced by these notes is not contracted until they are 
actually executed in  full and turned over to the State Treasurer, and the 
proceeds remitted to the county, or a t  least set aside to the credit of the 
county." 

On the basis of the advice from the secretary of the Local Government 
Commission, the State Board of Education refused to complete the loan. 

The county of Watauga reduced its debt during the fiscal year 
beginning 1 July,  1937, and ending 30 June, 1938, i n  the amount of 
$38,266.75, which amount of reduction would be sufficient to warrant  
the creation of a new debt of Watauga County in the amount of $25,000. 
Watauga County did not reduce its debt during the fiscal year ending 
30 June, 1939, sufficiently to warrant  the creation of a new debt of 
$25,000. 

The judgment of the court below is as follows: ('This cause coming 
on to be heard before his Honor, J. Pau l  Frizzelle, judge presiding, a t  
the September Civil Term, 1939, of Wake County Superior Court, upon 
the controversy without action heretofore filed in the Superior Court of 
Wake County in the above entitled cause, and it appearing to the court 
from the case agreed upon, filed in this cause, that the Board of Educa- 
tion of Watauga County and Watauga County contracted the $25,000 
debt in controversy during the fiscal year ending June  30, 1939, and that 
said indebtedness of $25,000 is within the limitation prescribed by 
Article Q, section 4, of the Constitution of the State of North Carolina: 
I t  is, therefore, ordered and adjudged by the court that  the $25,000 debt 
i n  controversy is a valid and existing debt of the Board of Education of 
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Watauga County and Watauga County, and that  said debt was con- 
tracted and created during the fiscal year ending J u n e  30, 1939, and that  
said debt is within the limitation prescribed by Article V, section 4, of 
the Constitution of the State of North Carolina; it is further ordered 
and adjudged by the court that  the State Board of Education is author- 
iaed, directed and empowered to make available to the Board of Educa- 
tion of Watauga County from the State Literary Fund the amount of 
the loan in accordance with the approval of the crea1;ion of said indebted- 
ness heretofore given by the said State Board of Education. J. Pau l  
Frizzelle, Judge Presiding." 

To the signing of the foregoing judgment, the State Board of Educa- 
tion, defendant, excepted, assigned error and appealed to the Supreme 
Court. 

Wade E. Brown for Board of Education of Wafazlga County, plaintiff. 
Attorney-General McMullan and Assistant Attorney-General Patton 

for the State. 

CLARKSON, J. The question involved : Did Watauga County contract 
a debt of $25,000 within the meaning of Brticle V, section 4, of the 
Constitution of the State of Kor th  Carolina during 1,he fiscal year ending 
30 June,  19392 We think so, under the facts and circumstances of 
this case. 

An  interpretation of certain sections of law will decide the issue in- 
volved. One question is from the N. C. Constitution, Art. V, see. 4, a s  
amended. This section, in part, is as follows: "And counties and 
municipalities shall not contract debts during any fiscal year, to an  
amount exceeding two-thirds of the arnount by which the outstanding 
indebtedness of the particular county or municipality shall have been 
reduced during the next preceding fiscal year, unless the subject be sub- 
mitted to a vote of the people of the particular county or municipality." 

N. C. Code, 1935 (Michie), see. 5633, provides: '(Loans by Sta te  
Board from State Literary Fund.  The State Board of Education under 
such rules and regulations as it may deem advisable, not inconsistent 
with the provisions of this article, may make loans from the State Liter- 
a ry  Fund to the county board of education of any county for the building 
and improving of public schoolhouses or dormitories for rural  high 
schools and teacherages and buildings for county farm-life schools i n  
such county; but no warrant  for  the expenditure of money for such 
purposes shall be issued by the auditor except upon the order of the  
State Superintendent of Public Instruction, with the approval of the  
State Board of Education.'' 
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Section 5684 provides : '(Terms of Loans. Loans made under the pro- 
visions of this article shall be payable in ten installments, shall bear 
interest a t  four per centum, payable annually, and shall be evidenced by 
the note of the county board of education, executed by the chairman and 
secretary thereof, and deposited with the State Treasurer. The first 
installment of such loan, together with the interest on the whole amount 
then due, shall be paid by the county board of education on the 10th day 
of February, after the 10th day of August subsequent to the making of 
such loan and the remaining installments, together with the interest, 
shall be paid, one each year, on the 10th day of February of each subse- 
quent year till all shall have been paid." 

Section 2492 (20) provides: "Obligations of units must be certified 
by Commission. K o  bbnds or notes or other obligations of any unit here- 
after issued shall be valid unless on the face or reverse thereof there 
be a certificate signed by the secretary of the Commission or an assistant 
designated by him either ( a )  that  the issuance of the same has been - 
approved, under the provisions of the Local Government Act, or (b )  t ha t  
the bond or note is not required by law to be approved by the Commis- 
sion. Such certificate shall be conclusive evidence that  the requirements 
of this act as to approval by the Commission, advertisement and sale 
have been observed, and shall also be conclusive evidence that  the re- 
quirements of sections 2492 (21) and 2492 (22) have been complied 
with." 

I f  the debt was contracted during the fiscal year ending 30 June,  1939, 
the loan would come under Art. V, sec. 4, of the N. C. Constitution, 
s u p m ,  and would be a valid contract. The contention of defendant 
relates to detail which was not a condition precedent to be effective 
during the fiscal year. 

I n  Belk's D ~ p a r f m e n t  Store v .  Ins. Co., 208 N.  C., 267 (270), speaking 
to the subject as to what constitutes a contract, i t  is said:  " In  Overall 
Co. 2'. Holmes,  186 N .  C., 428 (431-2)) a contract, citing numerous 
authorities, is defined as follows: 'A contract is "an agreement, upon 
sufficient consideration, to do or not to do a particular thing." 2 Black- 
stone Com., p. 442. There is no contract unless the parties assent to the 
same thing in the same sense. A contract is the agreement of two minds 
-the coming together of two minds on a thing done or to be done. "A 
contract, express or implied, executed or executory, results from the con- 
currence of minds of two or more persons, and its legal consequences are  
not dependent upon the impressions or understandings of one alone of 
the parties to it. I t  is not what either thinks, but what both agree."' 
Jern igan  v. Ins. Co., 202 N .  C., 677 (679)." 

I n  Shuberl  Theatr ical  Co. v .  Rafh, 271 Fed., 827 (834), we find: 
"Authorization to communicate acceptance by mail is implied . . . 
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where the post is used to make the offer and says nothing as to how the 
answer is to be sent." 

I n  Rucker v. Sanders, 182 N.  C., 607 (608)) web find: "The offer to 
sell . . . was made by mail, which carried with it an implied invi- 
tation, nothing else appearing, to accept or reject the offer in like man- 
ner, that is by mail.'' Patrick v. Bowman, 149 U. s., 411; 6 R. C. L., 
611 ; Farmers' Produce Co. v. McAlester Storage Co., 48 Okl., 488 ; Shaw 
v. Ingram-Day Lumber Co., 152 Ky., 329. 

I n  Durant v. Powell, 215 N. C., 628 (633)) i t  is said : " 'An offer may 
invite an acceptance to be made by merely an affirmative answer, or by 
performing or refraining from performing a specified act, or may con- 
tain a choice of terms from which the offeree is given the power to make 
a selection in his acceptance.' Restatement of Law-Contracts, Amer. 
Law Inst., Vol. 1, sec. 29." 

I n  Rucker v. Sanders, supra, at p. 609, it is said : "And if the contract 
be binding as to one of the parties, it is binding as to both. The defend- 
ant's offer was accepted absolutely, without condition, and this resulted 
in an executory contract, with mutuality of obligation and remedy. 
Ilowell v. Pate, 181 N .  C., 117, and cases there cited." 

I n  Sides v. Tidwell, 216 N. C., 480 (483)) is the following: "In the 
making of a contract it is essential that the parties assent to the same 
thing in the same sense, and their minds must meet as to all the terms," 
citing many authorities. 

I n  N. C. Code, sec. 2492 (20)) supra, it will be r.oted that this section 
makes no mention of the time element such as is contemplated by 
Article V, section 4, as amended, of the Constitution. The intention of 
the Legislature seems to be clearly set out in the last sentence of said 
section, in that the secretary of the Local Government Commission certify 
by signature, to the effect that such bonds or notes were in proper order. 
His approval of the bond issue was made before the bonds were ever 
executed. This certificate by signature was clearly not meant to be a 
part of the contract itself, and therefore would not be required to be 
signed during the fiscal year as set out by the Constitution. I t  is not 
denied that approval of the secretary of Local Government Commission 
is made a necessity, but the s t a h t e  does not say this approval is to be 
made within the fiscal year as required by the Constitution, Art. V, 
sec. 4. That statute law requiring certain things to be done is made a 
part of the contract is true, but in some cases we still find that the above 
section does not set down the requirement that the ,3pproval of the secre- 
tary of the Local Government Commission is a condition precedent to 
the contracting of the debt as set out in the Consti1,ution. We think the 
contract was made during the fiscal year beginning 1 July, 1938, and 
ending 30 June, 1939. There was no condition precedent that the 
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approval  of the  secretary of t h e  Local Government [Commission] should 
be made dur ing  the  fiscal year  above set for th.  T h e  loan was approved 
by the defendant, S t a t e  Board  of Educat ion,  on 2 1  June ,  1939, dur ing  
the  fiscal year  i n  which the money could be borrowed under  the  Constitu- 
tion, Art .  Q, see. 4. T h e  detail  complained of could be completed a f te r  
30 June ,  1939, bu t  the  contract was executed, a n d  a binding one, when 
received by defendant  on 30 J u n e ,  1939. 

T h e  department  of the  Attorney-General is  watchful  a n d  efficient and 
was correct i n  seeing t h a t  the  S t a t e  loaned n o  money on a n  invalid 
obligation. 

W e  th ink  the  judgment  of the  court  below should be 
Affirmed. 

GEORGE HOEDIGER v. GUS SAPOS. 

(Filed 2 February, 1940.) 

1. Trial 8 2- 
An appeal from the judgment of a justice of the peace in a summary 

ejectment has precedence over all other cases except those involving ex- 
ceptions to homesteads, C. S., 2373, and is properly called upon demand 
a t  the beginning of the term of the Superior Court commencing next after 
the docketing of the appeal. 

2. Ejectment 5- 

The affidavit of plaintiff made in support of the summons in this pro- 
ceeding in summary ejectment is held sufficient to state a cause of action, 
and defendant's motion to set aside the verdict rendered in the Superior 
Court upon appeal, on the ground that plaintiff failed to state a cause of 
action, was properly denied. 

3. Justices of the Peace 5 4.-- 

Pleadings in a magistrate's court are  oral and will not be held insuffi- 
cient for mere informality. 

4. Attorney and Client 7- 
When a n  attorney is retained generally to conduct a legal proceeding 

he enters into an entire contract to follow the proceeding to its termina- 
tion, and he may withdraw from the case for good cause only by permis 
sion of the court after notice to the client, and the court should not permit 
him to withdraw in the absence of the client without showing that his 
client had been notified. 

5. Judgments § 22e- 

The court's permitting counsel for defendant to withdraw from the case, 
upon the calling of the case for trial, in the absence of notice to defendant 
constitutes "surprise" under C. S., 600. but  does not entitle defendant to 
have the judgment set aside in the absence of a showing of a meritorious 
defense. 
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6. Attorney and Client 8 4- 

A litigant has the right, as a matter of law, to be represented by coun- 
sel, who must, within reasonable bounds, be permitted to cross-examine 
the witnesses of his adversary. 

7. Judgments § 2-Record held not to show that client was without 
notice that attorney would withdraw from case, and therefore motion 
to set aside verdict for surprise was properly denied. 

Defendant's case was called for trial a t  the beginning of the term, and 
counsel for defendant moved for a continuance, which motion was denied, 
and the case was set for trial during the afternoon. Upon the call of the 
case a t  that time defendant's counsel again moved for a continuance and 
upon denial of the motion stated that he would withdraw from the case 
and the court permitted him to withdraw therefrom in the absence of 
defendant. The case was tried and verdict rendered in plaintiff's favor, 
and defendant through new counsel moved that the verdict be set aside, 
as a matter of law, for surprise. The court found that the conduct of 
defendant and his counsel was for the purpose of forcing the continuance 
of the case. Held:  The evidence supports the finding that defendant and 
his counsel were thus attempting to trifle with the court, and the Supreme 
Court will not assume that the withdmwal of counsel was other than 
with the knowledge and approval of defendant, and the denial of the 
motion to set aside is affirmed. 

APPEAL by defendant from Pless, J., a t  September Term, 1939, of 
FORSYTH. Affirmed. 

This is a summary proceeding in ejectment instituted by plaintiff, 
landlord, against defendant, tenant, who holds over after the expiration 
of his lease, to obtain possession of a commercial building located on 
West 4th Street, in Winston-Salem, N. C. 

The defendant was a tenant from month to month. H e  having failed 
to vacate on due notice a t  the end of his term, this action was instituted 
before a magistrate to eject the defendant from said premises. From a 
judgment in favor of the plaintiff the defendant appealed to the Supe- 
r ior  Court. 

When the cause came on for hearing in the Superior Court, the de- 
fendant being absent, his counsel moved for a continuance and offered " 
in support thereof a doctor's certificate in which it was stated, "His 
(defendant's) health a t  this time does not permit him to be subjected 
to a trial." The  court, being of the opinion that  the certificate was not 
sufficient to justify a continiance, declined to continue the cause for the 
term but did continue it until the afternoon session for further inves- 
tigation. 

During the interim the court consulted the physician who signed the 
certificate and was told by the doctor that, "The condition of the defend- 
ant  was that  the defendant has a heart ailment and that  his health is 
about the same condition now as it has been for s e ~ e r a l  months. includ- 
ing  the time a t  which this case was tried before the justice of the peace, 



N. C.] F A L L  T E R M ,  1939. 9 7 

and that  there is no likelihood that  there will be any noticeable change 
in his condition for several months or that  the defendant will be more 
likely to be able to attend tr ial  a t  any time during the fall than he 
is a t  this t ime; that  the defendant could attend tr ial  without probable 
in jury  to himself but due to the nature of his ailment there is a remote 
possibility that  the excitement of the trial might cause him to have an  
attack of serious conseauence: that  his condition was not such as would 
have prevented the taking a deposition a t  any time since the case was 
tried before the justice of the peace." 

At  the morning session, in answer to the motion to continue, counsel 
for  plaintiff offered to waive notice of the taking of the defendant's 
deDoktion and to take i t  so that  i t  could be used in  the tr ial  when the 
cause was called on Monday afternoon, which suggestion or offer was 
declined by the attorney for the defendant. Being then informed that  
the court did not feel justified in continuing the case, counsel for defend- 
ant  stated that  he thought he would withdraw as counsel. 

When the case was again called for trial a t  the afternoon session (on 
Monday, the first day of the term),  the defendant still being absent, 
counsel for defendant renewed his motion for a continuance. Being 
informed by the court that  no sufficient cause for continuance had been 
presented, defendant's counsel stated that  he wished to withdraw as 
counsel and the court uermitted him to do so. The case was then called 
for trial and the court examined the jurors to determine that  they were 
fa i r  and impartial in respect to the defendant. After the conclusion of 
the plaintiff's testimony the court publicly asked if anyone wished to be 
heard in behalf of the defendant. I n  response the daughter of the 
defendant tendered herself as a witness and testified in behalf of the 
defendant. At  the conclusion of the evidence appropriate issues were 
submitted to and answered by the jury in favor of the plaintiff. 

The court further found: 
'(This cause involves the possession of certain business property in 

Winston-Salem, the defendant having known since April, 1939, that  the 
premises had been or would be leased to another tenant for occupancy 
on August 1, 1939. The proposed new tenant has given u p  his former 
location and i t  has been rented to another merchant. Because of the 
failure of the defendant to move from the premises, three businesses are 
seriously affected. The  court was of the opinion that  the rights of the 
parties required that  the case be speedily disposed of and in the exercise 
of its sound discretion, required the tr ial  a t  this time, having first been 
informed of the uosition of the defendant a t  the tr ial  of the justice's 
court, and being of the opinion that  the defendant had no reasonable 
hope of succeeding in this litigation had he been present and repre- 
sented by such attorney as he might have employed. 
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"The attorney for the defendant announced his withdrawal from the 
case upon the convening of court on Monday afternoon, the court being 
of the opinion that he sought by this means to obtain a continuance 
which had theretofore been denied, and the court being of the opinion 
that the case should be tried, required the same." 

At the afternoon session both the defendant's bondsman upon his stay 
bond and the defendant's daughter expressed the desire that the defend- 
ant be given time to get new counsel and prepare for trial. 

On Friday, 22 September, 1937, it being the Friday of the same week, 
the cause was tried, present counsel appeared and requested the court to 
find the facts upon the motion for continuance. The court found the 
facts herein summarized and the defendant excepted. Counsel then 
moved the court to set aside the verdict on the following grounds: 

"(1) That the verdict should be set aside as a mtitter of law; and 
"(2 )  That the plaintiff failed to state a cause of action.') 
The court overruled the motion on each cause assigned and the defend- 

ant then moved the court to set aside the verdict on the grounds of sur- 
prise and excusable negligence on the part of the defendant. 

The defendant offered no evidence in support of either motion but 
the plaintiff, on the latter motion, offered evidence tending to show, and 
the court found, that the defendant had no meritorious defense to plain- 
tiff's cause of action. 

The court further found that "the defendant has not used diligence or 
any diligence towards preparing for this trial"; denied the defendant's 
motion to set aside the verdict and signed judgment upon the verdict 
rendered. The defendant excepted and appealed. 

Fred S. H u t c h i n s  and H .  Bryce  P a r k e r  f o r  p l a i n i i f ,  appellee. 
J o e  W .  Johnson  for defendant ,  appc2lant. 

BARNHILL, J. The trial before the magistrate was had approximately 
six weeks prior to the convening of the term of the Superior Court at  
which the cause was heard. On demand of counsel for the plaintiff the 
case in the Superior Court had precedence on the calendar over all 
other cases, except cases involving exceptions to horr.esteads. C. S., 2373. 
I t  was properly called for trial at  the beginning of the term. 

The defendant's motion to set aside the verdict for that the plaintiff 
failed to state a cause of action, even if deemed to have been in apt time, 
cannot be sustained. The affidavit of plaintiff made in support of the 
summons issued by the magistrate sufficiently stales a cause of action 
in summary ejectment. Furthermore, pleadings in a magistrate's court 
are oral and will not be held insufficit I L ~  for mere informality. 
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The defendant did not request the court to set aside the verdict in the 
exercise of its sound discretion, which discretion rested in the judge 
during the continuance of the term a t  which the case was tried. There- 
fore, no question of abuse of discretion is presented or supported by the 
record. 

The defendant, in his brief, states the question presented for decision 
to be, "Is the defendant, Gus Sapos, entitled to a new trial on account 
of surprise and excusable neglect i n  this canse?" I t  is upon this one of 
the several motions made that the defendant now seems to rely. 

I t  is now an  accepted principle of law that  when an  attorney is 
retained generally to conduct a legal proceeding, he enters into an  entire 
contract to follow the proceeding to its termination and hence cannot 
abandon the services of his client without sufficient cause and without 
giving proper notice of his purpose. Branch v. Walker, 92 N .  C., 87;  
Gooch v. Peebles, 105 N .  C., 411; Gosnell a. Hilliard, 205 N .  C., 297, 
171 S. E., 52 ;  Ladd v. Teague, 126 N .  C., 544; Newkirk v. Stevens, 
152 N.  C., 498, 67 S. E., 1013; U. 3. I , .  Currie, 6 How., 106, 12  L. Ed., 
363; Tenny I ) .  B~rger ,  93 N. Y., 524, 45 A. L. R., 263. "An attorney 
who undertakes the conduct of an  action irnpliedly stipulates to carry 
it to its termination and is not a t  liberty to abandon it without reason- 
able cause and reasonable notice." Weeks on Attorneys a t  Law, sec. 265. 

The dual relation sustained by an attorney imposes upon him a dual 
obligation-the one to his client, the other to the court, Waddell v. 
Aycoclc, 195 N .  C., 268, 142 S. E., 1 0 ;  Gosnell v. Hilliard, supra, and 
he can withdraw from a pending action in which he is retained only by 
leave of the court, Branch a. Walker, supra; Lndd v. Teague, supra; 
Gosnell v. Hillcard, supra, and only after having given reasonable notice 
to the client. While an  attorney may sever his relation with a client 
for  good cause, his withdrawal should not be allowed by the court in the 
absence of the client without a showing that  he has notified his client or 
without giving the client ample opportunity to be heard. Spector 7.. 

Greensfein, 85 Pa., sup., R., 177;  Gosnell 2). Hilliard, supra. 
When defendant's counsel undertook to withdraw from the case a t  the 

moment the cause was ordered to trial the court below should have denied 
him the right to do so. I f  counsel insisted upon withdrawing or declined 
to participate in the trial in defense of his client's rights, he being an 
officer of t h e  court, the judge had ample authority tb require him to 
proceed in good faith. The conduct of the attorney in withdrawing 
from the case under the circumstances disclosed by this record, inad- 
vertently participated in by the judge in allowing such conduct, if the 
defendant had no notice of such purpose, constitutes "surprise" under 
C. S., 600. Manning v. R. R., 122 N. C., 824, 28 S. E., 963; Gosnell 
v. Hilliard, supra. 
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Bu t  the existence of surprise or excusable negligence standing alone is 
not sufficient under the terms of C. S., 600, to justify or require the 
vacation of a verdict or judgment by the court. I t  must further appear 
that  the defendant has a meritorious cause of action or defense. Gosnell 
v. Hilliard, supra; Sutherland v. McLean, 199 N .  C., 345, 154 S. E., 
662; Parham v. Hinnant. 206 N .  C., 200, 173 S. E., 26;  Parham v. 
Morgan, 206 N.  C., 201, 173 S. E., 27; Gooch v. k'eebles, supra; Hooks 
v. Neighbors, 211 N .  C., 382, 190 S. E., 236. I n  the Parham cases 
both the plaintiff and counsel were excusably delayed in  arriving in  
court. When they appeared the case had already been called for tr ial  
and dismissed as of nonsuit for failure of the plaintiff to appear and 
prosecute his action. Upon a motion to reinstate the court heard the 
evidence from which it found that  plaintiff's cause of action was without 
merit and declined to reinstate. These judgments were affirmed on 
appeal. 

The  defendant moved to set aside the verdict as a matter of law. H e  
failed to point out i n  the motion wherein the verdict was deficient. 
Neither does he direct our attention to any legal defect in the verdict 
in his brief. I f  we assume that  the defendant intexded thereby to attack 
the validity of the verdict for the reason that  i t  was rendered a t  a time 
when he had been deprived by the court of the right to have counsel 
present a t  the trial, and such contention was supported by the record, 
then a most serious question would be presented. Whether the litigant 
is present in court or not when a case is tried h(3 has the right, as a 
matter of law, to be represented by counsel who must, within reasonable 
bounds, be permitted to cross-examine the witnesses of his adversary. 
S. v. Roberson, 215 N .  C., 784, 3 S. E. (2d),  277, and to argue the cause 
before a jury. Howard v. Telegraph Co., 170 N .  (J., 495, 87 S. E., 313 ; 
Puett v. R. R., 141 N.  C., 332; Irvin v. R. R., 164 N .  C., 6. However, 
to so assume requires us to venture outside the record. Furthermore, the 
defendant not only failed to offer evidence of meritorious defense but he 
likewise failed to offer any proof that  he was unaware that  his counsel 
would retire in the event the court declined to continue the cause, or that  
he was without notice thereof. 

The court has found that  the conduct of the defwdant  and of counsel 
was for the purpose of forcing the continuance of the case. The finding 
that  they were thus attempting to trifle with the court is supported by 
the evidence in the record. Under these circurrstances it is just as 
reasonable to conclude that  the withdrawal of counsel was with the full 
lmowledge and approval of the defendant as it is to presume that  he had 
no knowledge thereof. Thus, on this record, it appears that  there is no 
sound reason for disturbing the verdict or the judgment rendered thereon 
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by  the  court  below. T h e  court  will not  d o  a vain thing, and  it is unwill- 
ing  to  p u t  itself i n  the  position of assuming a condition which does not 
appear  f r o m  the  evidence i n  order t o  help a l i t igant  who h a s  been so 
lacking i n  diligence i n  prosecuting a defense which is  apparen t ly  without 
merit .  

T h e  judgment below is 
Affirmed. 

M. L. MINTZ v. SAM JOE FRINK. 

(Filed 2 February, 1940.) 

1. Process § S 
Summons in a civil action served on Sunday is invalid and does not 

bind defendant, C. S., 3968, and the status of the process is the same as  if 
service had not been made. 

2. Process § 1 2 -  
When the original summons is invalid, plaintiff is entitled to have alias 

summons issued within 90 days next after the date of original summons, 
C. S., 480, but in order to prevent a discontinuance alias and pluries 
summons must be successively and properly issued. 

3. Same-Summons original in form is not constituted an alias summons 
by endorsement of word "alias" at its top. 

The court adjudged the original process invalid because served on 
Sunday and ordered alias summons to be issued. Thereafter summons 
in the form of an original summons but marked a t  the top "alias sum- 
mons" was issued and served. Held:  The second summons having the 
form and tenor of original process without anything in the body of the 
summons to show its relation to the original summons is not changed from 
an original to an alias summons by the endorsement, and the order for the 
issuance of an alias summons, being merely directory, does not constitute 
the second summons a n  alias. 

4. Same- 
Service of the original summons in this action was void because made 

on a Sunday and an "alias" summons thereafter issued was ineffective 
because not in the form prescribed by statute. Held: Upon the expiration 
of 90 days from the date of the original summons there a discon- 
tinuance, and the court was without authority thereafter to order the 
issuance of an alias summons. 

5. Appearance 1- 
A motion to dismiss for failure of plaintiff to file security for costs a s  

required by C. S., 493, pertains to a procedural question apart from the 
merits of the action, and an appearance for the purpose of making this 
motion, and a motion to dismiss for want of jurisdiction, does not con- 
stitute a general appearance, C. S., 490. 
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APPEAL by defendant from Stevens,  J., at September Civil Term, 
1939, of BRUNSWICK. 

Civil action to recover damages for alleged slander. 
Summons in this action, issued 26 November, 1938, was returned with 

endorsement showing service was made upon defendant on the same date. 
On 12 December, 1938, defendant, after notice to attorneys for plain- 

tiff, entered special appearance and moved to dismiss the action for that 
the summons was served on Sunday, 27 November, l938, contrary to law, 
and for that cost bond is not justified by the surety as required by the 
statute, and there is no order authorizing the plaintiff to sue without 
giving bond. 

Upon the hearing of the motion at January Term, 1939, Harris, J., 
finding as a fact from the affidavits filed that the summons was served 
on Sunday, 27 November, 1938, held that such service is a nullity, and 
ordered the return to be stricken out;  and, upon .plaintiff's motion for 
an alias summons, the court then ordered that the case be remanded to 
the clerk of Superior Court, and that he be, and is authorized to serve 
immediately an alins summons with an attached ccpy of the complaint; 
and further ordered that plaintiff give a justified cost bond within ten 
days or the action is dismissed. Defendant excepted to the order for 
alias summons and to the refusal to dismiss the action. 

Thereafter, on 12 January, 1939, "in compliance with" the said order, 
the assistant clerk of Superior Court issued a summons in form of an 
original summons, but marked at the top : "Alias Summons," which was 
returned by the sheriff endorsed "Served January 13, 1939, by delivering 
a copy of the within summons and a copy of the complaint" to defendant. 

Subsequently, on 7 February, 1939, defendant, again after notice to 
attbrneys for plaintiff, entered special appearance ,md moved to dismiss 
the action and to strike out the officer's return on the summons marked 
"Alias Summons" and dated 12 January, 1939, for that there was no 
complaint filed for that suit, and there was no order extending the time 
for filing the con~plaint, and there was no cost bond filed, and for that 
the same is not an alias summons. Upon hearing of the motion on 
4 March, 1939, the clerk, upon finding that the summons issued on 
12 January, 1939, was in compliance with the order of Harris, J., and 
being of opinion that same is a valid d i a s  summons, denied the motion 
to dismiss. Plaintiff excepted and appealed to Superior Court. 

Upon such appeal, heard at September Civil Term, 1939, and upon 
finding as fact that the summons marked "Alias Suinmons" issued by the 
clerk on 12 January, 1939, was not in fact an alias summons, and that 
same was actually served upon the defendant without a copy of the com- 
plaint, the court, being of opinion that such summons so marked and 
served is inoperative, but being further of opinion that the court has 
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"inherent right to correct its mistakes and errors," denied motion of 
defendant to dismiss the action, and ordered that the cause be remanded 
to the clerk of Superior Court with direction to him to issue at  once 
an alias summons and attach thereto copy of complaint for service on 
defendant. 

Defendant appeals therefrom to the Supreme Court, and assigns error. 

E. K.  B r y a n  for plaintif f ,  appellee. 
S .  B. F r i n k  and I .  C .  W r i g h t  for defendant ,  appellant.  

WINBORNE, J. The questions involved on this appeal are these: 
(1)  I s  service of summons on Sunday valid? (2 )  Does marking an 

original summons "alias" constitute it an alias summons?  (3) When 
summons has been served on defendant on Sunday and when alias sum- 
mons has not been issued within the time limited by statute, is defendant, 
by motion made on special appearance, entitled to have the action dis- 
missed for want of jurisdiction of person? (4)  When defendant enters 
an appearance, designated special, and moves to dismiss the action not 
only for invalid service of summons, that is, want of jurisdiction of per- 
son, but also for lack of justification of plaintiff's bond as security for 
costs, is the appearance general or special 1 

The law as established in this State answers the first and second 
questions in the negative, and the third in the affirmative. While as to 
the fourth the exact question has not been considered heretofore in this 
State, the rule of reason prompts us to hold the appearance is not general. 

(1) The statute, C. S., 3958, provides that "it shall not be lawful 
for any sheriff, constable or other officer to execute any summons, capias 
or other process on Sunday, unless the same be issued for treason, felony 
or misdemeanor." See Bland  v. Whi t f i e ld ,  46 N.  C., 122; Devries v. 
S u m m i t t ,  86 N .  C., 126. Hence, in the present action service of original 
summons on Sunday is invalid and not binding on defendant. Having 
been so adjudged and the return having been stricken out at January 
Term, 1939, the status of the process was the same as if service had not 
been made. H a t c h  v. R. R., 183 N. C., 617, 112 S. E., 529. The plain- 
tiff then had the right, given by statute, C. s., 480, to '(sue out an alias 
. . . summons, returnable in the same manner as original process7'- 
a right which could and must have been exercised at  any time within 
ninety days next after the date of the original summons, 26 November, 
1938. McGuire  v. L u m b e r  C'o., 190 N. C., 806, 131 S. E., 274. 

(2) I n  order to preserve a continuous single action referable to the 
date of its institution the original ineffective summons must be followed 
by process successively and properly issued. H a f c h  v. R. R., supra,  and 
McGuire  v. L u m b e r  Co., supra,  and cases cited. An alias follou~s next 
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after the original. There should be something in the body of the second 
summons to indicate its alleged relation to the original. H a t c h  v. R. R., 
supra. The character of process purporting to be original is not changed 
by an endorsement of the word "alias." Such endorsement forms no 
part of the record, and could not have the effect of changing the tenor 
from an original to an alias summons .  See S i m p o n  v. S i m p s o n ,  64 
N.  C., 427, as applied to executions. The issuance (of a second summons 
in the form of an original, without soniething in the body of it to indi- 
cate its relation to the original, has the force and effect of initiating an 
independent action. 

(3)  Section 481 of Consolidated Statutes of 1919 provides that "a 
failure to keep up the chain of summonses issued against a party, not 
served, by means of an alias or pluries summons, i s  a discontinuance as 
to such party; and if a summons is served after a break in the chain it 
is a new action as to such party, begun when the summons was issued." 
See H a t c h  v. R. R., supra;  N e e l y  v. Minus ,  196 N .  C., 345, 145 S. E., 
771. 

I n  the case in hand the service of summons being invalid and an alias 
as required by statute not having been issued, nothing else appearing, the 
action was discontinued at the expiration of ninety days next after the 
issuance of the original summons. The order of Harris, J., that the 
clerk issue an alias summons is merely directory, and does not and cannot 
have the effect of suspending the provisions of the statute. Likewise, 
after the expiration of period provided in the statute within which an 
alias summons can and must be issued, Stevens, J., was without authority 
to order an alias summons issued. Therefore, at September Term, 1939, 
upon the finding that the summons issued 12 January, 1939, was not in 
fact an alias summons, nothing else appearing, a discontinuance of the 
action as originally instituted should have been decreed. 

(4)  However, plaintiff contends that, notwithstanding the right of 
defendant to appear specially to make the motion upon which the court 
struck out the erroneous return on the original summons and declared to 
be invalid the service as made, or to move to dismiss for lack of jurisdic- 
tion of his person, the defendant, by coupling in thl3 motion the further 
purpose to dismiss the action for failure to justif,y plaintiff's bond as 
security for costs, appeared generally. With respect thereto it is our 
view, and we hold, that the matter of moving to d smiss the action for 
failure to comply with statutory requirement, C. S., 493, relating to 
security for costs pertains to a procedural question, apart from the 
merits of the action, and such motion may be invoked as incidental to 
jurisdiction. 

The statute, C. S., 493, in effect provides that, unless plaintiff makes 
a deposit of cash therefor or obtain permission to sue in forma pauperis,  
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the clerk, before issuing summons, should require the plaintiff to give as 
security for costs "an undertaking with sufficient surety in the sum of 
two hundred dollars, with the condition that it will be void if the plain- 
tiff pays all the costs which the latter recovers of him in the action." 
The sole object of the bond is to secure the defendant. Brittairt v. 
Howell, 19 N. C., 107; Waldo v. Wilson, 177 N.  C., 461, 100 S. E., 182. 
Failure of the clerk to require this may subject him to penalty. Dale 
v. Presnell, 119 N. C., 489, 26 S. E., 27. But this Court has uniformly 
held that the undertaking is not a condition precedent so as to make a 
summons void if it is not given. McIntosh P. & P., 331; Russell v.  
Saunders, 48 N. C., 432. The decisions are likewise uniform in  holding 
that if the summons be issued without the undertaking the defendant 
may make a motion to dismiss the action for such defect, but this motion 
must be made promptly. McIntosh P. & P., 331; Cooper v. Warlick 
109 N .  C., 672, 14 S. E., 106. 

Courts in only a few other jurisdictions have considered the identical 
question. I n  New York (Wendel v. Connor, 220 App. Div., 211, 221 
N. P. S., 10) and in Louisiana (Collier v. Morgan's L. & T .  R .  and S. S. 
Co., 41 La. Ann., 37, 5 So., 37) the courts hold the appearance to be 
special, while in Nebraska (Healy  v. Aultman, 6 Neb., 349, and Ray- 
mond Bros. v. Strine, 14 Neb., 236, 15 N. W., 350) and in Wisconsin 
(Stonach v. Glessner, 4 Wis., 288) the courts hold the appearance to be 
general. But see Kingsley v. Great Northern Ry.  Co. (Wis.), 64 N .  W., 
1036, in which the Wisconsin Court holds that where defendant asks 
that service of summons be set aside and that "the action be dismissed, 
with costs," and again, "with costs of motion," it must be construed as 
claim for only such costs as the court might properly grant on setting 
aside the service of the summons, and, therefore, was not a waiver of 
the objection, or a general appearance. The New York decision is more 
convincing in that it is predicated upon a statute, see. 237 of the Civil 
Practice Act of New York, which, in part, is identical with our statute, 
C. S., 490, which provides that a "voluntary appearance of a defendant 
is equivalent to personal service of summons upon him." Also in con- 
nection with the New York decision it is significant to note that perti- 
nent sections of the Civil Practice Act of Kew York provides that "the 
defendant . . . may require security for costs to be given, . . ." 
sec. 1522, and when this is done "the court . . . or a judge thereof 
. . . must make an order requiring the plaintiff . . ." to make 
deposit or to file bond; '(and staying all other proceedings on the part 
of the plaintiff, except to review or vacate the order, until the payment 
or filing, and notice thereof," see. 1524. 

The judgment entered at  September Term, 1939, is 
Reversed. 
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J. W. McCLAMROCH, EXECUTOR OF ESTATE OF J. R. McCLAMROCH, 
DECEASED, v. COLONIAL ICE COMPANY A N D  JOHN RIDDING. 

(Filed 2 February, 1940.) 

1. Evidence 8 34- 
The contents of a public record may be proven in any court by the 

original record itself. 

2. Appeal a n d  Er ror  § Q Q L E r r o r ,  if any, i n  admisriion of evidence held 
cured by verdict. 

In  this action for wrongful death plaintiff objected to the admission 
in evidence of his testator's death certificate, which had not been certified 
in accordance with C. S., 7111, plaintiff contending that  the admission 
of the certificate was prejudicial for that  the contents supported an infer- 
ence that  testator's death did not result from the accident in suit. Held:  
The verdict of the jury i n  plaintiff's favor on the issue of negligence 
rendered the error, if any, in the admission of the certificate harmless. 

3. Appeal and  Er ror  8 39d- 
Ordinarily, an exception to the admission of evidence cannot be sus- 

tained when similar evidence is admitted without objection. 

4. Trial  § 31- 
The remarks of the trial court upon being interrupted during his charge 

to the jury by a witness interested in the event, who sought to correct an 
inadvertence in a statement by the court, C. S., 401, held not to disparage 
or discredit the witness so a s  to constitute prejudicial error. 

5. Evidence 8 1- 
The charge of the court upon the credibility to be given testimony of 

interested witnesses held without error. 

O. Death 9 8- 
Charge of the court on the issue of damages in this action for wrong- 

ful death held without error, C .  s., 1790, 161. 

7. Appeal and  E r r o r  8 3 7 b -  

The plaintiff excepted to the refusal of the court t(3 set aside the verdict 
upon his contention that it  reflected :L compromise in that immediately 
after requesting and receiving additional instructions, the jury returned 
a verdict awarding inadequate damages. Held:  In  the absence of error 
of law or legal inference, the direct supervision of verdicts is a matter 
resting in the sound discretion of the trial court and is  not reviewable. 

APPEAL by  plaintiff f r o m  Sink, J., a t  17 Apri l ,  1939, Civil Term, of 
GIJILFORD. 

Civil action f o r  recovery of damages f o r  alleged wrongful death. 
C. S., 160. 

Plaint i f f  alleges and  offers evidence tending to show t h a t  the testator, 
J. R. McClamroch, died 1 6  December, 1935, a s  result of injur ies  re- 
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ceived on 20 February, 1934, and proximately caused by the negligent 
operation of truck of defendant Colonial Ice Company while being 
driven by its servant, Roscoe Garner, along Elm Street in the city of 
Greensboro, North Carolina, by reason of which the plaintiff has been 
greatly damaged. 

Defendant denies the material allegations of plaintiff and pleads the 
contributory negligence of the testator, J. R. McClamroch, in bar of 
recovery and offers evidence upon issues joined. 

When the case was called for trial plaintiff submitted to judgment as 
of nonsuit as to defendant John Bidding, for that he was an improper 
party. 

Upon the issues submitted the jury returned the following verdict: 
"1. Was plaintiff's testator injured and killed by carelessness and 

negligence of the defendant, Colonial Ice Company, as alleged in the 
complaint ? Answer : 'Yes.' 

"2. Did plaintiff's testator, by his own carelessness and negligence, 
contribute to his injury, as alleged in the answer? Answer : 'No.' 

"3. What damage, if any, is plaintiff entitled to recover of the defend- 
ant, Colonial Ice Company? Snswer : '$1,000.00.' " 

The court entered judgment thereon for the plaintiff, from which 
plaintiff appeals and assigns error. 

Frazier  & Fraz ier  for plaint i f f ,  appel lant .  
S a p p  & S a p p  for de fendan t ,  appellee. 

WINBORNE, J. A careful consideration of plaintiff's exceptive assign- 
ments fails to reveal reversible error. They are presented in four 
groups, and will be so considered in this opinion. 

I. The court permitted defendant, over objection by plaintiff, to intro- 
duce in evidence: ( a )  Death certificate showing death of plaintiff's 
testator, J. R. McClamroch. Plaintiff contends that, upon two grounds, 
the admission of this certificate is prejudicial error: (1) Lack of proof 
of its authenticity for that same is not certified in accordance with the 
method prescribed in C. S., 7111. As to this, the record discloses that 
after objection upon the ground that the certificate is not authenticated 
and that it is "incompetent, irrelevant and immaterial," counsel for 
plaintiff qualified the objection by saying: "We don't deny that it is a 
record in the clerk's office, but we deny its materiality and the compe- 
tency." Whereupon, "with the qualification stated by plaintiff's counsel" 
the objection is overruled. Therefore, it appears that the objection is 
limited to materiality and competency, and not to the method of proof 
of the instrument itself. However, the contents of a public record may 
be proven in any court by the original record itself. Blalock v. Whis- 
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nant, 216 N. C., 417, 5 S. E. (2d), 130, citing cases. (2)  That the 
admission of the certificate is prejudicial for that there being no answer 
to the question: "If death was due to external causes (violence), fill in 
also the following," defendant could argue, and argued, that if the death 
of testator had been caused by accident the doctor would have said so. 
The verdict of the jury, however, negatives any prejudicial effect of the 
lack of answer to the question. Hence, if there were error in admitting 
the certificate in evidence, no harm has resulted to plaintiff. Cochran 
v. Mills, 169 N .  C., 57, 85 S. W., 149. (b)  Letter from Jas. McClam- 
roch, who is a lawyer, and son of the testator and brother of the plaintiff 
executor, to the clerk of Superior Court of Guilforcl County, conveying 
information that:  "There are no assets in the estate and that the sole 
purpose in instituting the administration was to bring suit for wrongful 
death,'' and that, hence, "there are no inventories: accounts, or other 
reports to be filed." Plaintiff contends that thus letter, not having been 
written by the plaintiff, is incompetent. He  relies upon the decision in 
Carpenter u. Power Co., 191 N. C., 130, 131 S. E., 400. The factual 
situation there, however, is distinguishable from that here. I t  is noted 
that here the letter purports to have been written in response to a card 
from the clerk to the plaintiff, J. TV. McClamroch, calling for annual 
report on this estate. Further examination of the iaecord discloses that 
the writer of this letter, as a witness for plaintiff, testified, that from 
his knowledge and familiarity with the business and the records of the 
business of his father, of which the father was sole proprietor, he knew 
of the large earnings of his father over a long period of years. Then, 
in the course of cross-examination with respect thereto, the witness 
identified the letter in question, and, without objection by plaintiff, the 
same was read into the record as a part of the testimony of the witness. 

Later, when defendant came to offer evidence, plaintiff then objected 
to the admission of the letter in evidence. The record also discloses that 
later in the trial and without objection a report of the plaintiff as 
executor of the estate of the testator, giving similar information to that 
contained in the letter, was introduced in evidence at the instance of 
defendant. 

I n  the light of the record, the admission of the letter is harmless. The 
general rule, as established in long line of decisions in this jurisdiction, 
is that evidence is harmless when similar evidence is admitted without 
objection. Smi th  v. R. R., 163 N. C., 143, 79 S. E., 433; Shelton v. 
R. R., 193 N. C., 670, 139 S. E., 232; Colvard v. Power Co., 204 N. C., 
97, 167 S. E., 472; Owens v. Lumber Co., 212 N .  C., 133, 193 S. E., 219; 
S. v. Bright, 215 N. C., 537, 2 S. E. (2d), 541, and numerous other cases. 

Hence, we deem it unnecessary to debate the quelltion of competency 
and relevancy of the letter. 
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11. The next assignment relates to an exception taken after trial with 
respect to an incident occurring during the charge, and to a portion of 
t h e  charge immediately following. 

I t  appears from the record that the court referred to the executor 
J. W. McClamroch as a witness, when in fact it was Jas. G. W. McClam- 
roch who had testified. Then the incident occurred in detail as follows : 
"Mr. McClamroch: May I interrupt, your Honor? The Court: I will 
hear from your counsel but not from a litigant. Mr. Frazier : What he 
wanted to say to your Honor was- The Court: He  is a lawyer and 
he knows better than that. Mr. McClamroch: I beg your pardon. The 
Court: I will be glad for you to interrupt me, Mr. Frazier. Mr. Frazier : 
What Nr .  McClamroch had called my attention to and I did not catch 
it was that Mr. McClamroch is not the executor. That is his brother. 
The Court: I see. I had it in mind that this was Mr. J. W. McClam- 
roch. Mr. Frazier: No, sir. The Court: I n  any event, gentlemen, 
Mr. McClamroch-what are the initials of the witness? Mr. Frazier: 
Mr. J. G. W. McClamroch. The Court: Mr. J. G. W. McClamroch, 
according to the testimony, is the son of the testator. I just got the 
initials wrong. I was under the impression that this Mr. McClamroch 
was the executor.'' 

Thereupon, the court proceeded with the charge as follows: "The 
court charges you that he is an interested witness, and that you will 
scrutinize his testimony because of his interest in the case. The law 
does not stop here, however. I t  says that the court must charge you to 
do exactly that, but it goes further than that and says that after you 
have scrutinized his testimony-and, gentlemen, that same rule would 
apply to Mrs. McClamroch, the wife of the deceased-but it says that 
after you have scrutinized the testimony of these interested witnesses, if 
you shall find that they, or either of them, have or has testified to the 
truth, then it is your duty to give to the testimony that you shall find 
to be the truth, if any, even though it may have come from interested 
witnesses, the same weight and consideration you would had it fallen 
from the mouth of a disinterested witness." 

Do the remarks of the court tend to disparage or to discredit the wit- 
ness' testimony? The Court has declared upon the subject in numerous 
cases, notably these: S. v. Rogers, 173 N. C., 755, 91 S. E., 854; S. v. 
Bryant, 189 N. C., 112, 126 S. E., 107; S. v. Buchanan, 216 N.  C., 34, 
and cases cited. 

Tested by these decisions, a reading of the report of the instant inci- 
dent fails to convey the impression that it comes under the prohibition 
of the legal ban. 

illso, it is provided by statute, C. S., 401, that a party may appear 
"either in person or by attorney in actions or proceedings in which he is 
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interested." Speaking to the effect of this statute in the case of Aber- 
ne thy  v. Burns ,  206 N .  C., 370, 173 S. E., 899, Stacy ,  C. J.,  said: "It 
is the general holding that a party has the right to appear i n  propria 
persona or by counsel. This right is alternative. A party has no right 
to appear both by himself and by counsel. Nor should he be ~ermi t ted  
ex gratia to do so." 

The further charge with respect to testimony of interested witnesses 
is in harmony with recognized rule. 

III. Plaintiff next assigns in group as error various portions of the 
charge bearing upon the issue of damages and with respect to the proba- 
tive value of the mortuary tables. C. S., 1790. The exceptions are not 
well taken. From examination of the portions to which the exceptions 
relate it appears that in stating the rule for the admeasurement of 
damages, the court has followed in the main the exact language of the 
statute, C. S., 161, as applied in decisions of this Court in such cases. 
Purnell v. R. R., 190 N. C., 573, 130 S. E., 313; Carpenter v. Power  
Co., supra. 

Then as to the mortuary table, the charge taken as a whole in effect 
declares that the table is not conclusive, but only evidentiary. O d o m  
v. Lumber  Co., 173 N .  C., 134, 91 S. E., 716; Y o u n g  v. W o o d ,  196 N. C., 
435, 146 S. E., 70; T r u s t  Co. v. Greyhound Lines,  210 N.  C., 293, 186 
S. E., 320; Hancock v. Wilson ,  211 N .  C., 129, 189 S. E., 631. 

We think the charge as given substantially complies with the statutory 
requirements of C. S., 564. 

IT. Lastly, plaintiff contends that the court erred in refusing to set 
aside the verdict, and in the judgment. 

I t  is contended that the verdict reflects a compromise; that the jury 
was confused with reference to the issues; that "they came in for further 
instructions"; and after being further instructed retired and soon re- 
turned with a verdict of $1,000, which plaintiff contends is inadequate. 

As stated in Johnston v. Johnston,  213 N.  C., 255, 195 S. E., 807, "It 
is the rule in this jurisdiction that in the absence of some imputed error 
of law or legal inference arising in connection therewith, the direct 
supervision of verdicts is a matter resting in the sound discretion of the 
trial court, and is not reviewable on appeal." Here nothing appears 
which would warrant a departure from this rule. 

No error. 
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STATE v. BEN ELDER. 

(Filed 2 February, 1940.) 

1. Criminal Laws 3 43: Constitutional Law 8 14a- 
The search warrant in  question was issued upon the sworn affidavit of 

a police officer which stated that the basis of the oath was "information." 
Held:  The affidavit does not negative the assumption that the police officer 
was examined a s  to the particulars of his information and it  is not 
required that  the affidavit give in detail the source and extent of the 
information, and evidence procured in a search under the warrant is com- 
petent, ch. 339, sec. I%, Public Laws of 1937. 

2. Intoxicating Liquor 8 9d-Evidence held sufficient for jury on question 
of defendant's possession of liquor in violation of Turlington Act. 

Evidence tending to show that  defendant rented an apartment which 
had been formerly occupied by a convicted bootlegger, which apartment 
was located in the business section of a city readily accessible from the 
street and had numerous peep-holes in the doors, that  defendant pur- 
chased once or twice each week a gallon of tax-paid liquor, and that when 
the premises were searched the officers found a gallon of liquor and 
drinking glasses in the apartment and numerous empty whiskey bottles, a 
large number of which were dated during the period defendant had occu- 
pied the apartment, on the roof, is held sufficient to be submitted to the 
jury on the question of defendant's guilt of possession of intoxicating 
liquor in violation of the Turlington Act. Whether the A. B. C. Act per- 
mits a person to possess one gallon of tax-paid liquor in his residence in 
a dry county held not necessary to be determined. 

3. Criminal Law 8 8lc- 
The exclusion of testimony cannot be held for prejudicial error when 

testimony of the same import is thereafter admitted. 

4. Same- 
The exclusion of evidence cannot be held prejudicial when the record 

fails to show the purpose for which the testimony was offered or what the 
witness' answer would have been. 

5. Intoxicating Liquor 5 Qc- 
I n  this prosecution for the illegal possession of intoxicating liquor 

evidence that  defendant had theretofore been stopped on the highway 
with a gallon of tax-paid liquor is held a competent circumstance to be 
considered by the jury with the other facts and circumstantial evidence 
in the case. 

6. Criminal Law § 7712- 
Where the charge is not in the record it  will be presumed without error. 

APPEAL by defendant f r o m  Burgwyn, Special  Judge, a t  J u n e  Cr imina l  
Term,  1939, of MECKLENBURG. N o  error. 

T h i s  is a cr iminal  action in which it was charged t h a t  defendant did 
"buy, possess, possess f o r  the purpose of sale, re tai l  and  t ransport  intoxi- 
cat ing liquors i n  violation of the  Turl ington Act." Upon a wri t ten and 
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sworn affidavit of an officer, who stated therein that he acted upon 
"information," a warrant authorizing the search of defendant's premises 
for liquor was issued. Acting under the search warrant officers searched 
defendant's apartment, where he and friends were having a frog-leg 
supper. The officers found one gallon of tax-paid liquor. Drinking 
glasses were found in defendant's kitchen. On a roof, outside a window 
in a hallway leading to defendant's apartment, the officers found 102 
empty bottles, most of them in a sack but from six to ten lying on the 
roof. Defendant's witnesses indicated that the bottles were on the 
roof when he moved to the apartment, but on cross-examination it ap- 
peared that the prior occupant left the apartment near the first of the 
year and that fifteen of the empty bottles taken from the roof bore dates 
ranging from February through April of that year. The State's evi- 
dence also indicated that one of the doors of defendant's apartment, as 
well as one of the bedroom walls, contained peep-holes covered on the 
inside with pieces of cardboard which could be moved back and forth, 
and that these peep-holes (and two others) were in the apartment during 
the tenancy of the prior occupant, who was convicted of selling liquor 
while there. 

From a verdict of "guilty," and sentence pronounced thereupon, the 
defendant made numerous exceptions and assignments of error and 
appealed to the Supreme Court. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

A. A. Tarlton for defendant. 

CLARKSON, J. The defendant, at  the ciose of the State's evidence and 
at  the conclusion of all the evidence, made motions in the court below 
for judgment of nonsuit. N. C. Code, 1935 (Michie), sec. 4643. The 
c20urt below overruled these motions, and in this we can see no error. 

Aside from the assignments of errors as to the refusal to grant the 
motions for judgment of nonsuit, the principal assignment of error deals 
with the admission of evidence procured under an allegedly invalid 
search warrant. Chapter 339, see. 11//5, Public L~iws of 1937, provides 
that no facts discovered by virtue of a search warrant issued "without 
first requiring the complainant or other person to sign an affidavit under 
oath and examining said person or coniplainant in regard thereto," shall 
be "competent as evidence in the trial of any action." The affidavit for 
the warrant of search and seizure, and the warrant itself, appear in the 
record. I t  is apparent that the affidavit was sworn to by a rural police- 
man of Mecklenburg County before a justice of the peace. To this 
extent the instant affidavit is in strict compliance with the requirement 
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of the statute. However, the body of the affidavit reveals that  the officer 
gave therein as the basis for his oath merely the one word, "informa- 
tion." I t  would seem that  the defendant takes the position that  the 
failure of the officer, in his affidavit, to give in detail the source and 
extent of the information upon which he seeks the warrant, is in itself 
sufficient to render incompetent evidence secured by virtue of the war- 
rant  issued upon such affidavit. We cannot so hold. 

I n  so f a r  as the record speaks, the complaining officer made the re- 
quired affidavit under oath;  nor does it negative the presumption that  
the officer was further examined thereto. S. v. Shermer, 216 N. C., 719. 
The writing of the single word "information" may have been but a 
short-hand statement by the justice of the peace tending to indicate 
generally the type of evidence given to him by the officer. I f  defendant 
wished to examine into the character of the examination made by the 
justice of the peace and the extent of the information upon which the 
officer acted, he made no effort to do so, but elected to challenge the 
warrant upon the basis of the affidavit and warrant  themselves. Looking 
to the legislative intent of chapter 339, sec. 1Y2, Public Laws of 1937, 
it evinces the intention to prohibit the use of "pocket" search warrants, 
executed in blank and left with officers to be filled in and used as their 
wishes, whims, or caprices might dictate; we do not find in the statute 
any necessary implication that, in addition to the necessary examination 
of the officer, the affidavit itself shall contain in detail the information 
and the sources of the information upon which the officer is acting. 
S. v. Cradle, 213 N. C., 217; 8. 11. McGec, 214 N. C., 184 (185). Ac- 
cordingly, we hold that  the evidence secured by virtue of the search 
warrant  was competent. 

Was this evidence, in quantum, sufficient to justify its submission to 
the ju ry?  We think so. I t  revealed a defendant-a "big, strong and 
husky" man-whom two witnesses testified was never known to work. 
Occupying an  upstairs apartment in the business section, easily acces- 
sible from the street. H e  went into the "lair" formerly occupied by a 
bootlegger who had been convicted of selling liquor in the place. The 
apartment was conveniently equipped with "peep-holes" to serve the 
purposes of illicit liquor trade. H e  went forth once or twice a week, 
over a period of months, to purchase a gallon of liquor from South 
Carolina liquor stores. When raided, he was found with the usual stock 
of liquor drinking glasses, so familiar to the bedroom-and-kitchen ren- 
dors of the prohibited fluid. With him also was a gallon of tax-paid 
liquor, four pints and two quarts, and conveniently near his abode, on a 
roof outside his hallway window, were a centurion's force of "dead 
soldiers"-102 empty liquor bottles. Well aware, as we are, of the 
evasive character of a "scintilla of evidence," we think there was more 
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than a scintilla of evidence here that defendant was engaged in activities 
prohibited by the law of this State. We think there was evidence from 
which the jury might find-as it did-that the comfortable lair so 
recently occupied by one "blind tiger" furnished an equally pleasant 
base for operations of another. 

The other assignments of error need not be d~salt with at  length. 
Although the trial judge refused to permit an officer to be questioned as 
to his knowledge of the prior occupant of the apartment and his trade 
in liquor, defendant was i o t  prejudiced thereby,-since he was later per- 
mitted to elicit the same information from the pri'or occupant himself. 
Further, the record does not show the purpose fo; which this was offered 
nor what the witness' answer would have been. S. v. Leak, 156 N.  C., 
643 (647) ; S. v. McKenzie, 166 N .  C., 290 (294) .  Nor do we think 
there was prejudicial error in permitting the State to show that defend- 
ant has been stopped on the highway with a gallon of tax-paid liquor. 
This was one of those "pregnant circumstances" which, while standing 
alone would not warrant a conviction, taken with the other facts of the 
case give a decided character to the cumulative effect of the circum- 
stantial evidence. S. v. Turner, 171 N.  C., 803; S. v. Hege, 194 N.  C., 
526. Whether the A. B. C. Act has, by necessary implication, so modi- 
fied the Turlington Act as to permit residents of "dry" counties to 
possess in their homes not exceeding one gallon of liquor, was argued in 
the briefs, but the determination of this question is not necessary for the 
disposition of the instant case. 

The facts and circumstances of the instant carge were sufficient to 
justify the inference by the jury that defendant had such liquor in his 
possession in violation of the Turlingtori Act. S. v. Langley, 209 N .  C., 
178;  8. v. Rhodes, 210 N. C., 473. 

The charge of the court below is not in the record and the presumption 
is that the court below charged the law applicable i;o the facts. 

For the reasons given, in the judgment of  the court below we find 
No error. 

LANIE B. HILL AND HGSBAND, H. 0.  HILL, MAGGIE YOUNG A N D  HUSBAND, 
A. P. YOUNG, NORA LAYTON AND HUSBAND, N. B. LAYTON, ELVE 
RANSDELL AND HUSBAND, W. G. RANSDELL, P. T. CLIFTON A N n  

J. R. CLIFTON v. THOMAS T. YOUNG. 

(Filed 2 February, 1940.) 

1. Boundaries 5 7- 
Ordinarily, in a processioning proceeding title is not in dispute, and 

if defendant's answer raises the issue of title the (cause should be trans- 
ferred to the civil issue docket for trial in the Supeirior Court. 
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In  a processioning proceeding, defendant's claim that  he has acquired 
title to  the land in dispute by adverse possession, even conceding that the 
line as  contended for by plaintiff is correct, is a denial of title pro tanto, 
and the cause should be transferred to the civil issue docket. 

3. Same: Courts 8 2c- 
Where issue of title is raised in a processioning proceeding, and the 

clerk, instead of transferring the cause to  the civil issue docket, deter- 
mines the issue, the Superior Court nevertheless acquires full jurisdiction 
by appeal and has the power to dispose of the cause. 

4. Boundaries 8 10- 
Where, in a processioning proceeding, defendant claims that he had 

acquired title to  the land in dispute by adverse possession, the burden of 
proving title by adverse possession is properly placed upon defendant 
regardless of the form of the issue relating to such claim, although the 
burden is upon plaintiffs to prove the location of the boundary a s  con- 
tended for by them. 

A party tendering an issue which is  submitted cannot thereafter com- 
plain of the form of the issue. 

6. Boundaries 8 10: Trial 8 3 G W h e r e  issues submitted present t o  t h e  
jury a l l  determinative facts presented by evidence and pleadings, 
refusal t o  submit another issue tendered is not  error. 

In this processioning proceeding defendant contended, and offered evi- 
dence in support thereof, that  the acts of plaintiffs and their predecessor 
in title in cultivating and using the land only up to the boundary a s  con- 
tended for by defendant, and in pointing out that  boundary when they 
obtained a loan upon the land, estopped plaintiffs to deny that  the bound- 
ary was other than a s  contended for by the defendant. Held:  The evi- 
dence and contentions were properly submitted to the jury under the 
issue relating to the location of the true dividing line between the respec- 
tive lands of the parties, and refusal to submit an issue tendered by 
defendant upon the question of estoppel was not error. 

APPEAL by defendant  f r o m  Sinclair, J., a t  M a r c h  Term,  1939, of 
FRANKLIN. 

Processioning proceeding to establish boundary between adjacent lands 
of plaintiffs and  of defendant. 

Plaintiffs allege i n  petition filed t h a t  they a re  the  owners of a certain 
t ract  of l and  adjoining the  lands of defendant  and  others;  t h a t  the  loca- 
t ion of the  l ine between said l and  and the  lands owned by  defendant is  
i n  dispute;  and  t h a t  the  t r u e  and  correct location of the  dividing l ine 
is  as  therein specifically described. 

Defendant  admits  t h a t  plaintiffs own the t rac t  of l and  adjoining t h a t  
owned b y  him, bu t  denies the  remaining allegations i n  the  petition. 
F o r  the i r  f u r t h e r  answer and  defense defendant  avers t h a t  he  is t h e  
owner of a t rac t  of land adjoining plaintiffs' l a n d ;  t h a t  the  t r u e  location 
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of the dividing line is different from that described by petitioners and is 
as he, the defendant, therein specifically describes; that he and those 
under whom he claims have had adverse possession of the tract of land 
owned by him up to the line located as contended for by him more than 
twenty years "under known metes and bounds"; that any right, title or 
interest . . . of the petitioners to any portion of said land now 
owned by said defendant . . . or any part thereof is barred by the 
twenty-year statute of limitations, which is exprerdy pleaded . . . 
in bar of the right of action of said petitioners as set forth in the petition 
filed herein"; that the plaintiffs and their predeces,301-s in title have by 
their cultivation of the land and sale of timber, recognized the location 
of said line as described by defendant to be the true dividing line; that 
the defendant and his predecessors have so recognized said line by culti- 
vating and using the land up to the said line; that in 1931 when defend- 
ant was having survey of his land made for the purpose of obtaining a 
description to be used in procuring a loan, P. T. Clifton, one of the 
petitioners, who at the time was in the occupation and possession of the 
entire tract owned by plaintiffs, pointed out and agreed that said line is 
the true and correct dividing line; and that plaintiffs are estopped to 
deny same. 

The cause was not transferred to the civil issue docket, but was heard 
before the clerk of Superior Court, who found anti adjudged the true 
location of the dividing line to be as contended by :plaintiffs. 

Defendant appealed to the Superior Court. On the trial there all the 
evidence tends to show that the-lands in question are parts of a larger 
boundary formerly owned by a common ancestor, the grandmother of 
plaintiffs and defendant; that in 1882 she divided same among her 
children, retaining for herself the tract known as the dower tract; that 
she conveyed to the mother of defendant a boundary of which the land 
owned by defendant is a par t ;  that she conveyed to the father of plain- 
tiffs another boundary which, with the dower tract, is now owned by 
the plaintiffs; that the east line of the tract conveyed to the mother of 
defendant, and the west line of the tract conveyed to the father of peti- 
tioners, and that retained as dower tract are in common; that the parties 
are in dispute with respect to the true location of this dividing line as 
indicated by the deeds from the common ancestor; and that the location 
of the line as contended for by plaintiffs is farther west than the place 
contended for by defendant. 

The case was-tried and submitted to the jury upon these issues: 
"1. What is the true location of the dividing line between lands of 

the plaintiffs and of the defendant? 
"2. I s  the plaintiffs' cause of action barred by t'he statute of limita- 

tions, as alleged by the defendant?'' 
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Both of these issues, with a third which reads: "Are the plaintiffs 
estopped by their acts and conduct and the acts and conduct of their 
predecessors in title to deny that  the true dividing line is as alleged by 
the defendant?" were tendered by defendant. The court declined to 
submit the third issue. Defendant excepts. The jury, in answering 
the first issue, finds the true location of the dividing line in  accordance 
with plaintiffs' contention, and answered the second issue "No." 

From judgment thereon defendant appeals to the Supreme Court and 
assigns error. 

E. F .  Gri , f in  and  Yarborou,qh & Y a r b o r o u g h  for plaintif fs,  appellees. 
G. M. B e a m  and W h i t e  & Malone  for de fendan t ,  appel lant .  

WIXBORNE, J. While defendant presents numerous exceptive assign- 
ments, only a few require consideration, and none shows prejudicial error. 

I n  brief filed defendant states that  "This is a processioning proceed- 
ing, with title drawn in issue, wherein defendant denies correctness of 
location of the dividing line, and pleads estoppel and statute of limi- 
tations in bar of plaintiffs' claim." h perusal of the record discloses 
that  in the Superior Court this is the theory upon which the case was 
tried. 

The defendant pleads and contended upon the trial below that  even 
though the jury should find the true location of the dividing line to be 
as contended for by plaintiffs, still plaintiffs are restricted to the location 
of the line as contended for by defendant for that  he and those under 
whom he claims title have for more than twenty years had adverse 
possession of the land lying between those two locations. This is tanta- 
mount to a denial of plaintiffs' title pro f a n f o .  

The court charged the jury that  the burden of proof as to the true 
location of the dividing line is upon the plaintiffs. This is in accord- 
ance with well settled rule enunciated in decisions of this Court. Hill 
v. Dalton,  140 11'. C., 9, 52 S. E., 273;  W o o d y  v. Fountn in ,  143 N. C., 
66, 55 S. E., 425;  Gurris  v. H a r r i n g f o n ,  167 N. C., 86, 83 S. E., 253; 
C a r r  I-. Bizzel l ,  192 N. C., 212, 134 S: E., 462. 

With respect to the second issue the court charged: "Now, gentlemen 
of the jury, the burden is always upon the plaintiffs where the statute 
of limitations is pleaded (but in this case whether that  is t rue will 
depend entirely upon whether or not you find from the evidence, and 
under the law, that  the defendant has acquired rights to this land by 
reason of adrerse possession. H e  having pleaded adverse possession, the 
law puts the burden upon him to satisfy you by the greater weight of 
the evidence that  he has acquired rights through adverse possession 
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against the true owners)." Defendant excepts to that portion in paren- 
theses. There are other exceptions to similar portions of the charge. 
I n  the light of the facts on this record, the exception is not sustained. 

Ordinarily, in processioning proceedings title to the land is not in 
issue, Cole v. Seawell, 152 N. C., 349, 67 S. E., 753, but if defendant by 
answer should put the title in issue the proceeding is converted into a 
civil action to quiet title and is transferred to the civil issue docket of 
the Superior Court for trial in accordance with rules of practice appli- 
cable to such actions originally instituted in that court. Woody  v. 
Fountain, supra. 

Even though the proceeding be not transferred to the civil issue docket 
and the Superior Court acquires possession thereof on appeal, that court 
has full power to dispose of it. Little v. Duncan, 149 N. C., 84, 62 
S. E., 770; Ryder  v. Oates, 173 N. C., 569, 92 S. I:., 508; Bradshaw v. 
Warren ,  216 N. C., 354. Upon trial in Superior Court, i t  devolves 
upon plaintiffs to make out their title, and the burden is still upon them 
to establish the line as contended for by them. Hill  v. Dalton, supra; 
Woody  v. Fountain, supra. When the plaintiffs have established a legal 
title to the land, and the defendant undertakes to defeat a recovery by 
showing adverse possession for the required period of time, either with 
or without color of title, the defense is an affirmative one, and thereunto 
the defendant becomes the actor and has the burden of establishing it by 
the greater weight of the evidence. Bryan v. Spt'vey, 109 N. C., 57, 
13 S. E., 766; Ruffin v. Overby, 105 N. C., 78, 11 S ,  E., 251; Power Co. 
v. Taylor,  194 N. C., 231, 139 S. E., 381. 

As was said in Power Co. v. Taylor ,  supra, "This is not placing the 
burden of proof upon both parties at  the same time, but is simply requir- 
ing the actor in each instance, while occupying thst  position, to carry 
the laboring oar." 

I n  the case at  bar the second issue does not relate to the ordinary plea 
of the statute of limitations, where the rule requires the plaintiffs to 
show that the action is not barred by the statute. Here the defendant 
invokes the statute in aid of his affirmative plea on which he had the 
burden of proof. Having tendered the issue, defendant cannot now 
complain as to its form. McIntosh, North Carolina P. & P., 545. 
Phifer v. Alexander, 97 N. C., 335; Greene v. Bechtel, 193 N. C., 94, 
136 S. E., 294. The burden of proving the underlying fact of adverse 
possession remains the same. 

Defendant excepts to the refusal of the court to submit the third issue 
tendered by him. The issues submitted are sufficient to present to the 
jury proper inquiries as to all the determinative facts in dispute, as well 
as to afford the parties opportunity to introduce all pertinent evidence 
and to apply it fairly. When thus tested, the issues submitted meet all 
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requirements. McIntosh, N o r t h  Carol ina P. & P., 545;  Gross v. Mc- 
Brayer, 159 N. C., 372, 74 S. E., 915;  Mann v. Archbell, 186  N. C., 72, 
118 S. E., 911;  Erslcine v. Motor Co., 187 N. C., 826, 123  S. E., 193;  
Hooper v. Trust  Co., 190  N.  C., 423, 130 S. E., 49. 

I n  the case i n  hand  the  proposed issue bears upon evidentiary matter  
per t inent  to  the  first issue. T h e  evidence was received and  so presented 
t o  the  jury. There  is  n o  e r ror  i n  refusing to submit  the  issue. 

Careful  consideration of all  other  exceptions presented on this  appeal  
convinces us  t h a t  the  case has  been fa i r ly  tried and  without  prejudicial 
error .  T h e  verdict is supported by the evidence. T h e  judgment is 
affirmed. 

N o  error. 

D. ELWOOD CLINARD ET AL. V. CITY O F  WINSTON-SALEM ET AL. 

(Filed 2 February. 1940.) 

1. Courts 5 10- 

The validity of a municipal ordinance imposing restrictions upon the 
occupancy of property solely upon the basis of racial status involves a 
Federal constitutional question, and in the absence of a direct holding on 
the subject by the Supreme Court of the United States, the question must 
be determined by the implications of its decisions. 

2. Municipal Corporations § 37: Constitutional Law 5 11-Municipality 
may not provide exclusive residential districts respectively for  white 
and Negro races. 

The municipal ordinance in question provided reciprocal inhibitions of 
occupancy of residential districts by members of the white and Negro 
races, fairly apportioned, the provision being inserted in a general zoning 
ordinance adopted under authority of chapter 250, Public Laws of 1923. 
Held: Restrictions upon occupancy necessarily involved restrictions upon 
the purchase and sale of property, or the j us  disponendi, which is an 
inherent right in property, and the denial of such right solely upon the 
basis of race is unconstitutional. Ruchanan v. Warlt y, 245 U. S.. 60, 
cited as  controlling. 

3. Constitutional Law 5 T- 
d zoning ordinance limiting the uses of property solely on the hasis 

of race is beyond the scope of police power, since the reserved police 
power of a state must stop when it encroaches on the protectiori afforded 
the citizen by the Federal Constitution. 

4. Municipal Corporations 40- 
Injunction will lie to restrain the enforcement of a municipal ordinance 

a t  the instance of a citizen who is thereby deprived of a constitutional 
right. 

APPEAL by  plaintiffs f r o m  Alley, J., a t  September Term,  1939, of 

FORSYTH. 
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Civil action to restrain enforcement of zoning ordinance in so far  as 
it inhibits use or occupancy of plaintiffs' property by members of the 
Negro race. 

The facts are not in dispute: 
1. On 12 December, 1930, the board of aldermen. of the city of Win- 

ston-Salem adopted a comprehensive zoning ordinance, under authority 
of ch. 250, Public Laws of 1923, and provided therein that the city 
should be divided into a number of zones or districl;~, with certain regu- 
lations and restrictions applicable to the use and occupancy of the prop- 
erty situate in each zone or district. 

2. None of these restrictions is questioned in the present action, save 
and except the following provision in section 10 of the ordinance: "In 
'8-1,' 'B-1' and 'C-1' residence districts, no building or part thereof 
shall be occupied or used by a person or persons of the Negro race," with 
certain exceptions not presently pertinent. 

3. Section 11 of the ordinance provides: "In '.4-2,' 'B-2' and '(2-2' 
residence districts, no building or part thereof shall be occupied or used 
by a person or persons of the white race," with certain exceptions similar 
to those contained in the preceding section. 

4. I t  is found as a fact, and not here challenged, that the areas or 
districts assigned to the different races, for their exclusive use and occu- 
pancy, with the designated exceptions, are fairly located and equitably 
apportioned according to the respective percentage of each race as com- 
pared with the total population of the city. 

5. By amendment to the zoning ordinance adopted 10 March, 1939, 
changing the boundaries of some of the districts, rreveral houses owned 
by the plaintiffs on Greenwood Avenue were transferred from one area 
to another and are now situated in a residential d ~ t r i c t  designated for 
occupancy or use only by a person or persons of the white race. 

6. The plaintiffs are members of the white race, except W. A. Kelly, 
Jr . ,  who is a member of the Negro race. The plaintiffs of the white 
race have leased their houses on Greenwood Avenue to persons of the 
Negro race, and W. A. Kelly, Jr., occupies his house as a residence and 
desires to continue so to use it. 

7. Notices to quit, or to vacate, have been issued and served upon the 
occupants of the premises by the nlunicipal authorities, defendants 
herein. 

This 'action was instituted 14 June, 1939, to restrain the defendants 
from enforcing the provisions of the zoning ordinance in the particulars 
above set out. A temporary restraining order was issued, but upon the 
return hearing the judge refused to make it permanent. However, upon 
notice of appeal being given, by consent the original restraining order 
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was continued in  force until the matter could be disposed of on the 
appeal under authority of the Varser Act, ch. 58, Public Laws 1921. 

Elledge & W e l l s  for plaintif fs,  appellants.  
M a n l y ,  H e n d r e n  & W o m b l e  and I .  E.  Carly le  for defendants ,  appellees 

STACY, C. J. The question for decision is whether reciprocal inhibi- 
tions of occupancy of residential districts by members of the white and 
Negro races, fairly apportioned, but admittedly invalid if they stood 
alone, may be inserted in  a general zoning ordinance adopted under 
authority of ch. 250, Public Laws of 1923. We think not. The  law 
will not permit the indirect accomplishment of that  which i t  directly 
forbids. G l e n n  v. Comrs.  of D u r h a m ,  201 N .  C., 233, 159 S. E., 439. 

The precise question seems to be one of first impression, certainly in 
this  jurisdiction, albeit some of the cases speak of "segregation ordi- 
nances" as zoning ordinances, notably C i t y  of R i c h m o n d  v. Deans,  37 
Fed. (2d),  712, and Al len  v. Oklahoma City, 52 Pac. (2d), 1054. The 
case of B o w e n  v. C i t y  of A t lan ta ,  125 S. E., 199, dealt with a zoning 
ordinance, but the decision there was rested on authority of a segrega- 
tion case. 

This Court held in  1914 that  an  ordinance providing for the segrega- 
tion of the white and Negro races in the city of Winston-Salem was void 
for  want of legislative sanction. 8. v. Darnel l ,  166 N.  C., 300, 8 1  S. E., 
338. The reasoning of the case, like that  i n  some of the others here- - 
after noticed, went farther than the narrow ground upon which it was 
decided, and would seem to be helpful here. There, it  was said:  "Be- 
sides, an  ordinance of this kind forbids the owner of property to sell or 
to  lease i t  to whomsoever he sees fit, as well as forbids thosk who may 
be desirous of buying or renting property from doing so where they can 
make the best bargains. Yet this right of disposing of property, the 
jus  disponendi ,  has always been held one of the inalienable rights inci- 
dent to the ownership of property, which no statute will be construed as 
having power to take away. I n  B r u c e  v. S f r i c k l a n d ,  81 N .  C., 267, it is 
sa id :  'The j us  disponendi  is an  important element of property and a 
vested right protected by the clause in the Federal Constitution which 
declares the obligation of contracts inviolable.' . . . This ordinance 
forbids a white man or a colored man to live in his own house if i t  should 
descend to him by inheritance and should happen to be located on a 
street where the majority of the residents happen to be of such different 
race. . . . We therefore hold that  the ordinance was adopted with- 
out authority of law." Nothing was said in  B e r r y  v. D u r h a m ,  186 
N. C., 421, 119 S. E., 745, which was intended to delimit the adumbra- 
tions of the Darnel l  case, supra.  
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I t  is conceded that the question posed by the record is one arising 
under the Federal Constitution and is to be determined by the implica- 
tions of the decisions of the Court of last resort in the absence of a 
direct holding on the subject. 

I n  1917 the Supreme Court of the United States had before it an ordi- 
nance of the city of Louisville, Ky., which forbade persons of one color 
"to move into and occupy as a residence" a house in any block in which 
a majority of houses were already occupied by persons of the other color. 
This ordinance was held to be void in an action brought by a white man 
against a colored man for specific performance of contract to purchase 
a lot in a block where a majority of the residences were then occupied 
by white persons. The contract of purchase relieved the defendant from 
obligation to perform if he were not permitted under the law "to occupy 
said property as a residence." 

  he court  in deciding the case stated the broad question presented for 
determination to be : "May the occupancy, and, necessarily, the purchase 
and sale of property of which occupancy is an incident, be inhibited by 
the States, or by one of its municipalities, solely because of the color of 
the proposed occupant of the premises?'' The question was answered 
jn the negative. Buchanan v. Warley ,  245 I?. S., 60. 

I n  arriving at  this conclusion the Court advwted to the cases of 
Pressy v. Ferguson, 163 U. S., 256 (where it was held that a statute of 
Louisiana requiring railway companies carrying passengers to provide in 
their coaches equal but separate accommodations for the white and 
colored races, did not run counter to the Fourteenth Amendment), and 
the Berea College case, 211 U. S., 45 (where it was held that a statute 
of Kentucky, while permitting the education O F  white persons and 
Negroes in different localities by the same incorporated institution, pro- 
hibited their attendance at  the same place, was within the reserved power 
of the Legislature to deal with the charters of its own corporations), 
and distinguished the principle upon which these (cases were decided by 
quoting with approval from the opinion in Carey v. Atlanta, 143 Ga., 
192,  84 S. E., 456:  "In each instance the complaining person was 
afforded the opportunity to ride, or to attend institutions of learning, or 
afforded the thing of whatever nature to which in the particular case he 
was entitled. The most that was done was to require him as a member 
of a class to conform with reasonable rules in regard to the separation 
of the races. I n  none of them was he denied the right to use, control, - 

or dispose of his property, as in this case. Property of a person, 
whether as a member of a class or as an individual, cannot be taken 
without due process of law." This same distinction finds full support in 
our own decisions as pointed out by Hoke,  J., in B e w y  v. Durham,  supra. 
See Missouri ex rel. Gaines v. Canada, 305 U .  S., 337; Annotation, 103 
A. L. R., 713. 
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I n  Harrnan v. T y l e r ,  273 U. S., 668, decided in 1927, and C i t y  of  
Richmond v.  Deans, 281 U.  S., 704, decided in 1930, the former was 
reversed and the latter affirmed, without written opinion or further 
elaboration, on authority of the Buchanan  case, supra, and this after 
the decision in Euclid v. Ambler Real ty  Co. (1926), 272 U.  S., 365, 
where a general zoning ordinance was upheld which contained no provi- 
sion for segregation of the races such as the one here challenged. I n  re 
Appeal of Parker,  214 N .  C., 51, 197 S. E., 706. Thus, it  appears that  
the Court has purposely refrained from modifying or delimiting its 
decision in the Buchanan  case, supra, and has elected to regard it as the 
final pronouncement on the subject. I t  is broad enough to cover the 
instant case and is therefore controlling. 

We are presently concerned, as was the Court i n  the Buchanan case, 
supra,  with municipal restrictions upon the use and occupancy of prop- 
erty as affected solely by the racial status of the proposed occupant. 
The  matter is regarded as beyond the reach of the police power. Booth 
v. Illinois,  184 U .  S., 425; Otis  v .  Parker,  187 U .  S., 606. "The re- 
served police power of the State must stop when it encroaches on the 
protection accorded the citizen by the Federal Constitution." Women 's  
I<ansas Ci fy  St. Andrew Society v. Kansas C i f y ,  Mo., 58 F.  (2d),  593. 

The right of the plaintiffs to test the disputed provision by injunction 
is  not controverted. Indeed, there is ample precedent for the action. 
Loose-Wiles Co. v. S a n f o r d ,  200 N.  C., 467, 157 S. E., 432; Advertising 
Co.  v. dshevi l le ,  189 N .  C., 737, 128 S. E., 149. See, also, concurring 
opinions in T u r n e r  21. N e w  Bern,  187 N .  C., 541, 122 S. E., 469, and 
R. R. v. Goldsboro, 155 N.  C., 356, 71  S. E., 514. 

We conclude that  on the record as presented the plaintiffs are entitled 
to  their prayer. 

Error.  

STATE v. W. T. WILSON. 

(Filed 2 February, 1940.) 

1. Embezzlement 9 &Admission of minutes and orders of court at pre- 
vious term, raising inference that defendant had mismanaged funds 
held error. 

This was a prosecution of a public guardian for embezzlement of cer- 
tain fuuds of one of his wards. The court permitted to be read to the 
jury and admitted in evidence minutes of a previous term of court con- 
taining statements of a Superior Court judge and a former foreman of 
the grand jury suggestive of their opinion that the irregularities in the 
guardianship accounts of defendant were so grave as to require the 
appointment of a receiver and an order restraining defendant from dis- 
posing of any property, and permitted to be read to the jury and admitted 
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in evidence a prior order of the Superior Court judge presiding a t  the 
trial removing defendant a s  public guardian on the ground that he had 
mismanaged funds belonging to the estates of his wards. Held: The only 
question a t  issue was whether defendant, while acting as  guardian of the 
estate of the named ward, had converted to his own use the sum of 
money belonging to this ward's estate with fraudulent intent, and the 
admission of the minutes and orders of previous terms of court in evi- 
dence was prejudicial error. 

2. Criminal Law §g 30, 41+ 

I t  is error to permit the solicitor, while cross-examining defendant in 
a criminal prosecution, to read certain allegations of fact in a complaint 
in a civil action relating to the same subject matter and to ask defendant 
if he had not failed to deny them by answer. C. S., 533. 

:3. Criminal Law 3 41b: Embezzlement 8 6--Ordinarily, State may not  
offer affirmative evidence relating t o  collateral matters  adduced on  
cross-examination. 

While in a prosecution for embezzlement the solicitor may cross- 
examine defendant about the administration of other estates of which 
defendant was guardian and question him in regard to independent indict- 
ments then pending against him in connection therewith, for the purpose 
of impeaching defendant, the State may not introduce affirmative evidence 
of such collateral matters without showing that they were so connected 
with the offense charged a s  to be competent for I-he purpose of showing 
intent. 

4. Criminal Law § 81d- 

Where a new trial is awarded on certain exceptions, other exceptions 
relating to matters which may not arise upon );he subsequent hearing 
need not be considered. 

APPEAL by  defendant f r o m  Clement, J., a t  ]May Term, 1939, of 
FORSYTH. N e w  trial.  

T h e  defendant  was charged i n  t h e  bill of indictment with embezzle- 
ment, i n  t h a t  while act ing as  guard ian  of the estate of J o h n  P. Charles, 
incompetent, he  fraudulent ly and  feloniously converted t o  his  own use 
the  s u m  of $700 belonging to said estate. 

T h e  State's evidence tended t o  show t h a t  upon the  defendant 's qualifi- 
cation as  guard ian  of the estate of this  ward  on  7 J-une, 1938, there were 
turned over to  h im by  t h e  fo rmer  guard ian  United States  Treasury  notes 
of the  p a r  value of $700; t h a t  $600 p a r  value of these notes were sold 
by  t h e  defendant  1 4  June ,  1938, f o r  the sum of $611.52, and  the pro- 
eeeds converted to  his  own use. I t  was also i n  evidence tha t  the  defend- 
a n t  had  been appointed public guard ian  i n  Forsytll  County  and  as  such 
had qualified as  guard ian  of numerous other  estates. T h e  defendant  
testified i n  his  own behalf a n d  offered evidence tending to explain t h e  
transactions shown by  the  State's evidence and  to negative the existence 
of f raudulen t  intent.  
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There was verdict of guilty, and from judgment imposing prison 
sentence, defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

W .  P. Sandridge for defendant. 

DEVIN, J. The defendant noted numerous exceptions during the 
trial, and the case on appeal is quite voluminous. However, in the view 
we take of the case, it will not be necessary to discuss all the exceptions 
noted and brought forward in the assignments of error, or to recite the 
evidence in detail, as we decide there must be a new trial for errors in 
the admission of certain testimony prejudicial to the defendant. 

The defendant's motion to quash and his plea in abatement were 
properly overruled. The facts found by the trial judge sustain his 
ruling in this respect. Nor was there error in the denial of defendant's 
motion for judgment as of nonsuit under the statute, as the evidence 
was sufficient to be submitted to the jury as to all the elements of the 
criminal offense charged in the bill of indictment. 

During the course of the trial the court permitted the solicitor, over 
defendant's objection, to offer in evidence and read to the jury the 
minutes of a previous term of the court, December Term, 1938, con- 
taining report of statements made by the then presiding judge, Judge 
Sink, to the grand jury, including remarks by the solicitor and the 
foreman of the grand jury, relative to the necessity and importance of 
an  audit of guardianship accounts in the county, reference being made 
to those of the public guardian. The State also offered other portions 
of the minutes of the December Term, including report by the foreman 
of the grand jury and the remarks of the presiding judge thereon, as 
follows: "The grand jury, upon investigation of the administration of 
the public guardian, Mr. W. T. Wilson, as fully as i t  has been able to 
do from the partial report of the auditors under the court's order, and 
other available data, is of the opinion and finds as a fact that condi- 
tions are so chaotic and the records so poorly kept that the public inter- 
est absolutely demands that a receiver be appointed for the assets of 
Mr. Wilson and his wife individually, until such time as a proper ac- 
counting may be had, we, therefore, respectfully recommend such action 
a t  this time.'' 

"Mr. Foreman and Gentlemen of the Grand J u r y :  
('The report the court has just read is one involving subject matter of 

great and vital interest to the people of Forsyth County and the State 
of North Carolina. I t  evidences a degree of resourcefulness that be- 
speaks its usefulness for the future. . . . You have suggested the 
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appointment of a receiver, an unusual and so far  as this court knows a 
course without precedent in North Carolina. The court is of the opin- 
ion, however, in the light of your findings of fact, that there is no 
alternative to appointing a temporary receiver and in the light of this 
recommendation, the solicitor of the Eleventh Judicial District, Honor- 
able J. Erle McMichael, is herewith ordered and directed by the court 
to prepare the formal order providing for the appointment of Honorable 
Dallace McLennan as receiver for 1111 assets, documents, records and 
papers pertaining to or relating to the public guardianship. The said 
order will contain an order of restraint against PJ. T. Wilson as public 
guardian, W. T. Wilson, individually, and Mrs. W. T. Wilson from 
divesting, encumbering or otherwise transferring any money, property or 
other thing of value pending the hearing of the (cause upon instruction 
of the court." 

The vice of this evidence lay in the fact that it; presented to the trial 
jury statements of a Superior Court judge and a former foreman of the 
grand jury suggestive of their opinion that the irregularities in the 
guardianship accounts of the defendant were so grave as to require the 
unusual procedure of the appointment of a receiver and a restraining 
order against the defendant's disposition of any of his property. 

The propriety of the action of Judge Sink in making the orders re- 
ferred to, at December Term, 1938, is not here questioned, but it was 
prejudicial to the defendant on this trial, charged with a felony, to have 
the weighty effect of those statements, opinions and court orders, rela- 
tive to the matter then being inquired into, laid before the impaneled 
jury. The only question at  issue in the trial was whether the defendant 
while acting as guardian of the estate of John P. Charles had converted 
to his own use the sum of $700, or any part thereof, belonging to his 
ward's estate, and whether this was done with fraudulent purpose and 
intent. 8. v. 1McDonald, 133 N. C., 680, 45 S. E., 582. 

The State was also permitted to offer in evidence and read to the jury, 
over objection, an order made by Judge Clement 20 February, 1939, 
removing the defendant as public guardian, on the recited ground "that 
the said W. T. Wilson, guardian, has made loans to himself (of) his 
wards' funds; that W. T. Wilson, guardian, has mismanaged the funds 
belonging to the estates of his wards." This statement, coming from the 
judge then presiding over the trial, that the defendant had "mismanaged" 
the funds of his wards, was improperly permitted to go to the jury and 
was prejudicial. 

The solicitor while cross-examining the defendant was permitted to 
read to him certain allegations of fact contained in the complaint in a 
civil action against him and to ask him if he had not failed to deny 
them by any answer. This would seem to infringe upon the prohibition 
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contained in C. S., 533, that "No  leading can be used in a criminal 
prosecution against the party as proof of a fact admitted or alleged." 
S. v. Ray, 206 N .  C., 736, 175 S. E., 109. 

Over objection, the court permitted the solicitor to cross-examine the 
defendant at  length about his transactions as administrator of an estate, 
as guardian of other estates, and as to improper use of his former office 
as mayor of the city. This examination was in accord with the rule 
permitting questions as to collateral matters for the purpose of impeach- 
ment, but it would not have been competent for the State to offer affirma- 
tive evidence of these collateral matters, to contradict the witness and 
in proof of such facts, unless they were so connected with the charge 
in the bill of indictment as to throw light on the question of fraudulent 
intent or to rebut special defenses. S. v. Spaulding, 216 N .  C., 538; 
S. v. Carden, 209 N. C., 404, 183 S. E., 898; S. v. Jordan, 207 N .  C., 
460, 177 S. E., 333; Gray a. Cartwrighf, 174 N. C., 49, 93 S. E., 432; 
S. v. Patterson, 24 N.  C., 346. 

This rule would also exclude testimony offered hy the State relating to 
other matters than those charged in the hill, and about which separate 
indictments against the defendant were pending, transactions which 
occurred prior to the defendant's qualification as guardian of the John P. 
Charles Estate, unless it be shown that they were connected with the 
particular offense under investigation or rendered competent under the 
established rule for the purpose of showing intent. S. v. Stancill, 178 
N. C., 683, 100 S. E., 241; S. I * .  Simons, 178 N. C., 679, 100 S. E., 239; 
S. v. Beam, 154 N .  C., 730, 115 S. E., 176; S. v. Flowers, 211 N.  C., 
721, 192 S. E., 110; S. v. Smoak, 213 N.  C., 79, 195 S. E., 72; S. v. 
Godwin, 216 N .  C., 49. 

We deem it unnecessary to discuss seriatim the many other exceptions 
noted by defendant to the rulings of the court below on the admission 
and exclusion of testimony, as they may not arise upon another trial. 

We conclude that for the errors herein pointed out there must be a 
New trial. 

BERTIE CUAININGS, ADMINISTRATRIX OF HOWARD CUhlXINGS, DECEASED, 
v. ATLANTIC COAST LINE RAILROAD COMPANY, INC. 

(Filed 2 February, 1940.) 

1. Railroads § 10- 
So presumption of negligence on the part of a railroad arises from the 

mere fact that a mangled body of a human being is found on or near the 
track. 
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2. Same--Facts necessary t o  be shown i n  order  t o  invoke doctrine of last 
clear chance. 

When, in an action for wrongful death of a person struck by a train, 
plaintiff relies upon the doctrine of last clear chance, the burden is  on 
him to show that a t  the time intestate was struck he was down or in an 
apparently helpless condition on the track, that the engineer saw, or by 
the exercise of ordinary care in keeping a proper lookout, could have 
seen intestate in time to have avoided the accident, and that the engineer 
failed to exercise such care, which failure prox~mately resulted in the 
accident, and each of these essential elements must be shown by legal 
evidence which raises more than a mere speculation or conjecture in order 
for plaintiff to be entitled to the submission of the issue. 

8. Same-- 

The doctrine of last clear chance does not apply in cases where the 
trespasser or licensee upon the track of a railroad company is, a t  the 
time, in apparent possession of his strength and his faculties, since under 
such circumstances the engineer is justified in assuming, up to the very 
moment of impact, that such person will get off the traclr in time to avoid 
injury, and therefore the engineer need not stop the train or even slacken 
its speed. 

4. Same--Evidence held insufficient t o  support issue of last  clear chance. 
Evidence tending to show that  defendant was struck and killed by a 

train on a straight and cornparatirely unobstructetl track without evidence 
a s  to intestate's position a t  the time of impact is insufficient to justify the 
submission of an issue of last clear chance, since the essential fact of 
whether intestate was down on the track in an npparently helpless con- 
dition is left in speculation and conjecture. 

5. Same: Evidence 9 42f-In order  for  a paragraph in a pleading t o  con- 
ta in a n  admission i t  mus t  make  a n  admission by a n  independent state- 
ment  of fact. 

The evidence tended to show that intestate, while on or near the traclr, 
was struck and Billed by a train. In its answer the defendant railroad 
company alleged that if plaintiff was struck or injured by its train, which 
i t  denied, that intestate carelessly and negligently lay down or placed 
himself on the tracks. Held:  The statement is in the alternative, and 
further the words "placed himself upon the tracks" do not necessarily 
infer that he was lying upon the traclis, and therefore the allegation is 
not a n  admission that a t  the time intestate was struck he was lying on 
the track in a helpless or apparently helpless condition. 

6. Evidence 42f- 
Whether a n  allegation in a pleading constitutes a n  admission is a 

question of law for the court. 

APPEAL by plaintiff f r o m  Burney, J., at F e b r u a r y  Term, 1939, of 
ROBESON. 

Civil action f o r  recovery of damages f o r  alleged wrongful  death. 
C. S., 160. 

Plaint i f f  alleges that t h e  intestate Howard  Cummings was killed on 
t h e  n igh t  of 17 August,  1938, when one of the  t ra ins  of defendant r a n  



N. C.] FALL TERM, 1939. 129 

over him and that his death "was caused by the negligence of the 
defendant in that it operated its train at a terrific and unlawful and 
negligent rate of speed, in that it did not equip its train with proper 
lights and proper brakes so that it could stop the train after seeing or 
having an opportunity to see plaintiff's intestate, in that the agents of 
the defendant did not keep an active and proper lookout, and did not 
cause the train to be stopped after seeing or having an opportunity to 
see plaintiff's intestate on the track, in that defendant did not blow its 
whistle or horn or give any warning that it was approaching and in 
that defendant was negligent of its duty in keeping a proper lookout or 
in its duties toward mankind that it did not stop after running over and 
killing plaintiff's intestate." 

Defendant denies the material allegations of the complaint, and pleads 
the contributory negligence of intestate in bar of any right to recover 
herein. 

On the trial below plaintiff offered evidence tending to show that her 
intestate, Howard Cummings, twenty-seven years old and an able-bodied 
farmer, lived with his family in a house on the farm of Russell Liver- 
more, situated on the west side of and about forty-five yards from the 
double railroad track of defendant, and about two and a half miles north 
of Pembroke in Robeson County, North Carolina; that from said house 
the track is straight for three miles to the south and for a mile and a 
half to the north; that for a distance of five hundred yards south, and 
a mile north the track is level; that trains running north travel on the 
east track, and those running south on the west track; that the highway 
from Pembroke to Red Springs runs parallel to and between three hun- 
dred and five hundred yards east of the railroad; that a farm road about 
eight feet wide extends from this highway to and across the railroad at  
a point near the house in which plaintiff's intestate resided; that in 
getting from the highway to said house one "would use the plantation 
road"; that neither the road nor the crossing is public nor "kept up by 
the county"; and that while there were cotton and corn fields on each 
side of the track, the right of way was clear for twenty feet on each 
side thereof. 

Evidence for plaintiff further tended to show that:  About noon on 
17 August, 1938, her intestate left his home walking to the highway to 
meet a man and to go to Lumberton "to see his tobacco sold"; that he 
rode to Lumberton on a truck operated by one Brock Jacobs, who drove 
for Mr. Livermore; that about five o'clock in the afternoon he was seen 
riding in the truck with Jacobs about three miles from and in the direc- 
tion of Pembroke, and was later seen in Pembroke: that he did not 
return to his home, but he was seen that night in Lumberton drinking 
beer; that about 10 :30 o'clock that night when last seen alive, in so far  

5--217 
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CUMMINGS v. It. R. 
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as the evidence reveals, he was standing with Brock Jacobs outside of 
Sally Jane's Cafe in Lumberton "in a drunken, staggering condition"; 
that between six and seven o'clock the next morning his wife discovered 
his mangled remains on the east side of the northbound track, a few 
yards north of the farm road crossing over the railroad near his home, 
and that since then but before the trial below Brock Jacobs was killed. 

I'laintiff's evidence further tends to show that the left hand was 
entirely cut off; that both legs were almost severed at  the ankle; that 
there was a hole in the back of the head and another in the back; that 
the body was otherwise bruised; that his hat and the severed hand were 
found on the crossing, the hand resting, rls testified bey the wife, between 
the two tracks and by others between the rails of the east or northbound 
track; that blood, brains and hair were seen on the crossing on the 
outside rail of east track; that the body lay a few feet from the track, 
with feet nearer to track than the head; that the hat and the hand were 
between the blood and the body; that right off the track north of the 
crossing and of the body there were some tobacco sheets, that is, sheets 
intestate used to cover tobacco as it was carried to market; that the 
sheets were "torn all to pieces" and ground up ;  that ('there mas sign of 
it at  the crossing." 

I'laintiff further offered in evidence that portion of defendant's answer 
which read : "that if plaintiff's intestate was struck or injured by a train 
of this defendant (which is expressly denied), then, at the time plaintiff's 
intestate was struck he was a trespasser upon the right of way and tracks 
of defendant; that he carelessly and negligently lay down or placed him- 
self upon the tracks of the defendant with full knowledge of the extreme 
peril of his position." 

There is evidence for plaintiff tending to show that the wife of intes- 
tate, who admittedly slept a part of the night, and ot oll~drs residing 
along the railroad in the vicinity of the scene of the accirlen~ lot 
hear any whistle blowing or bells ringing during the n &ht 

From judgment as of nonsuit at  close of plaintiff's avid , plir ..tiff 
appeals to Supreme Court and assigns error. 

M c R i n n o n ,  n'ance & Seuwel l  for plaint i f f ,  n p , ~ e l ~ c  t .  
T h o m a s  W .  Davis and  M c L e a n  & Stacy to7 & f w ~  ni,  appellee.  

WINBORKE, J. Appellant in challenging j~dgmcnt  kc c bv eviltends 
that the court erred for that the evidence when t a k ~ n  in the light most 
favorable to plaintiff is sufficient to justify and to require the submission 
of the case to the jury under the doctrine of last clear chance. We are 
unable to agree that the challenge is well taken. 
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No  presumption of negligence on the part  of the railroad arises from 
the mere fact that  the mangled body of  lai in tiff's intestate was found 
on or near the track. Upton v .  R. R., 128 N. C., 173, 38 S. E., 736; 
Clegg v. R. R., 132 N.  C., 292, 43 S. E., 836; Harrison v. R. R., 204 
N. C., 718, 169 S. E., 637. 

The doctrine of last clear chance does not arise until i t  appears that  
the injured party has been guilty of contributory negligence. Redmon 
v. R. R., 195 N .  U., 764, 143 S. E., 829. When the doctrine is relied 
upon the burden is on the plaintiff to show by proper evidence: 

(1) That a t  the time the injured party was struck by a train of 
defendant he was down, or in a n  apparently helpless condition on the 
track; (2)  that  the engineer saw, or, by the exercise of ordinary care in 
keeping a proper lookout could have seen the injured party in such con- 
dition in  time to have stopped the train before striking h im;  and (3 )  
that  the engineer failed to exercise such care, as the proximate result of 
which the injury occurred. Upton v. R. R., supra; Clegg v. R. R., 
supra; Henderson v. R. R., 159 3. C., 581, 75 S. E., 1092; Smith c. 
R. R., 162 N .  C., 29, 77 S. E., 966; Davis v. R. R., 187 N. C., 147, 120 
S. E., 827; George v. R. R., 215 N. C., 773, 3 S. E .  (2d), 286. 

The doctrine of last clear chance does not apply in cases where the 
trespasser or licensee upon the track of a railroad, at  the time, is in 
apparent possession of his strength and faculties, the engineer of the 
train which produces the injury having no information to the contrary. 
Under such circumstances the engineer is not required to stop the train 
or to even slacken its speed, for the reason he may assume until the very 
moment of impact that  such person will use his faculties for his own 
protection and leave the track in  time to avoid injury. Redmon v. 
R. R., supra; Rimmer v. R. R., 208 N .  C., 198, 179 S. E., 753; Pharr 
v. R. R., 133 N .  C., 610, 45 S. E., 1021; Reep v. R. R., 210 N .  C., 285, 
186 S. E., 318; Lemings v. R. R., 211 N.  C., 499, 191 S. E., 39; 
Sherlin v. R. R., 214 N .  C., 222, 198 S. E., 640. 

There must be legal evidence of every material fact necessary to sup- 
port the rerdict, and such verdict ('must be grounded on a reasonable 
certainty as to probabilities arising from a fair  consideration of the 
evidence, and not a mere guess, or on possibilities." 23 C. J., 51; S. 2.. 
Johnson, 199 N. C., 429,154 S. E., 730; Denny v. Snow, 199 N.  C., 773, 
155 8. E., 874; Shuford v. Scruggs, 201 N. C., 685, 161 S. E., 315; 
Allman v. R. R., 203 N.  C., 660, 166 S. E., 891. 

Tested by these principles the evidence offered leaves the instant case 
in the realm of speculation. While there is no evidence that a train 
passed the scene of the accident during the night in question, it may be 
inferred from the evidence as to the physical condition of the body and 
accompanying signs at the scene that the intestate was struck and killed 
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by a train. Yet these physical facts present no reasonable theory to the 
exclusion of many others as to the circumstances under which the acci- 
dent occurred. I n  what position was intestate when struck? The evi- 
dence is consonant with any of many theories which may be advanced 
with equal force, but all of which are speculative and rest i n  mere con- 
jecture. The  probabilities arising from a fa i r  consideration of such 
evidence afford no reasonable certainty on which to ground a verdict 
upon an  issue of last clear chance. 

This case is distinguishable from the case of Geovge v. R. R., supra, 
and is not controlled-by the decision therein. 

:It is contended by appellant that, if the evidence otherwise offered by 
plaintiff be insufficient to take the case to the jury o:n the question as to 
whether the intestate was lying on the track in a helpless or apparently 
helpless condition a t  the time he was struck, the extract from the answer 
of defendant, introduced in  evidence by her, certainly places intestate 
on the track in such condition. However, reference thereto reveals 
words which may not be fair ly and properly interpreted as an  admission 
of a fact. Rather the words that  he "lay down or placed himself upon 
the tracks" constitute a n  alternative expression. The  clause, "placed 
himself upon the tracks," may appropriately apply to any position, lying, 
sitting or standing upon the tracks. T o  become an  admission the words 
used in the pleading must form an  independent statement of fact. 
Whether they constitute such statement is a question of law for the court. 

The judgment below is 
Affirmed. 

DR. R. G.  ROSSER, J. &I. TYSON, W. D. McGRANET A r m  A. K. THOMPSON 
Y. W. D. MATTHEWS, COMMISSIONRR. 

(Filed 2 February, 1940.) 

1. Appeal and Error § 40a- 
In injunction proceedings where there is no request that the court find 

the facts, it  will be presumed on appeal that the court found facts suffi- 
cient to support its judgment. 

2. Appeal and Error § 37c- 
On appeal in injunction proceedings the Supreme Court has the power 

to find and review the findings of fact. 
3. Taxation 8 40c-Taxpayer niay not enjoin foreclosure of lands for taxes 

on ground of mismanagement of its fiscal affairs by the taxing unit. 
Where judgments of foreclosure of lands for nonpayment of taxes are 

regularly entered according to the usual course and practice of the court, 
after personal serrice on the landowners, who file answer, their attempt 
to restrain sale by the commissioner on the ground of insufficient notice 
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of the judgments is not supported by the record, nor may they restrain 
the sale on the ground of mismanagement and negligence on the part of 
the taxing unit in handling its fiscal affairs. 

4. Same: Judgments § 22b- 

The procedure to attack judgments of foreclosure of lands for non- 
payment of taxes on the ground of want of sufficient notice of such judg- 
ments is by motion in the cause and not by independent action against 
the commissioner to restrain him from selling the lands as directed by 
the judgment. 

APPEAL by plaintiffs from Ph,illips, J., at  April Term, 1939, of MOORE. 
Affirmed. 

Action to restrain sale of land under judgment of foreclosure. From 
a n  order dissolving the temporary restraining order, plaintiffs appealed. 

H.  F. Seawel l ,  Jr., and  S. R. H o y l e  for plaintif fs.  
C. L. Spence  and  W .  D u n c a n  M a t t h e w s  for defendant .  

DEVIN, J. The town of Vass instituted tax foreclosure suits against 
the several plaintiffs to sell lands for the nonpayment of taxes. The 
summonses, together with copies of complaints, were duly served, and the 
plaintiffs, defendants in those actions, filed answers. Judgments i n  
those suits were rendered in favor of the town 1 April, 1937, and the 
defendant Matthews was appointed commissioner of the court to make 
the sales after due advertisement. The defendant commissioner, pursuant 
to the judgments, advertised the sales for 6 February, 1939, and on that  
date these plaintiffs instituted independent action against the commis- 
sioner and obtained a temporary restraining order restraining the sales. 
Thereafter, upon due notice and hearing upon the pleadings, the restrain- 
ing order was dissolved. 

The plaintiffs set u p  as grounds for this action and for restraining the 
commissioner's sale that  the judgments taken against them were without 
notice to them, and that the judgments were contrary to law for the 
alleged reason that  they as indiriduals received no benefits from the 
town; that  tax money had not been properly applied, and some was 
negligently lost in a bank failure, and that  a bonded indebtedness had 
been wrongfully placed upon the town. 

The facts set up  in the answer tended to show proper service and 
notice to the plaintiffs of the foreclosure suits; that  these suits were 
regularly calendared for trial a t  a regular term of the Superior Court of 
the county; that  they were duly reached for trial, and the defendants 
consented to waive jury trial and that  the court should find the facts; 
that  the presiding judge, F rank  S. Hil l ,  entered the judgments of fore- 
dosure according to the usual course and practice of the courts, and 
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appointed the defendant commissioner to sell; that several of the plain- 
tiffs have at  times been officers of the town, and that they receive the 
same benefits as others in same situation; that some of these same plain- 
tiffs instituted suit relative to the issuance of the bonds of the town in 
1929, and the action was decided in favor of the town; that if any 
money was lost by reason-of failure of the bank it was not the fault of 
the town, and this could not be interposed now as a defense to an action 
for nonpayment of taxes. 

The facts set up in the answer are sufficient to sustain the action of 
the court below in dissolving the restraining order. While the court 
made no findings of fact, there was no request that he do so. I n  the 
absence of such request it will be presumed that sufficient facts were 
found to support the judgment. Dunn v. Wilson, 210 N.  C., 493, 187 
S. E., 802; Hinkle v. Scott, 211 N .  C., 680, 191 S. E., 512. Further- 
more, this Court has power to find and review the findings of fact on 
appeal in injunction proceedings. Angelo v. Winston-Salem, 193 N. C., 
207, 136 S. E., 489; Dennis v. Redmond, 210 N.  C., '780, 188 S. E., 807. 

I t  may also be said that there are no facts set up in the complaint that 
would justify the court in restraining the commissioner who had been 
duly appointed under judgments of foreclosure in actions based upon 
the nonpayment of taxes. The plaintiffs allege in their complaint that 
they filed answers to the tax suits, but complain that they had no oppor- 
tunity to present their defenses to the court. The facts appear to the 
contrary. But if there had been insufficient notice of the judgments, 
application for relief should have been by motions in the cause and not 
by independent action against the commissioner appointed by the court. 
C. S., 600; Fowler v. Fowler, 190 N.  C., 536, 130 S. E., 315; Buncombe 
County v. Penland, 206 Tu'. C., 299, 173 S. E., 609. 

The judgment dissolving the restraining order is 
Affirmed. 

BEST 8: COMPANY, INC., v. A. J. MAXWELL, C O M M I I ~ O N E R  OF REVENUE. 

(Filed 2 February, 1940.) 

1. Appeal and Error 5 4 3 -  

The petition to rehear on the ground that the Court was inadvertent to 
one of the grounds upon which plaintiff attacked the constitutionality of 
the statute involved in the case is allowed. 

2. Sam- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, as to whether there mas error i n  the opinion of the Court in the 
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construction of the statute attacked by plaintiff in the action, plaintiff's 
petition to rehear on this ground mill be denied. 

WINBORXE, J., concurring in part and dissenting in part. 
STACY. C. J., and BARNHILL, J., join in the opinion of WINB~RNE, J. 

PETITION to rehear this case, reported in 216 N. C., 114. 

Straus,  Re ich  & Boyer,  iM. James  Spi tzer ,  Manly ,  Hendren & Womble ,  
and W .  P. Sandridge for plaintiff ,  petitioner. 

Aftorney-General McMul lan  and Assistant Attorneys-General B r u f o n  
and Gregory for defendant ,  respondent. 

Bai ley & Lassiter, amicus curile. 

CLARKSON, J. The petition deals with a matter of form and also with 
one of substance. 

The petition alleges an inadvertence in the interpretation of petition- 
er's position in that  i t  was stated that  petitioner challenged the act only 
upon the ground that  it violates the Commerce Clause of the Constitu- 
tion of the United States, whereas petitioner likewise challenged the 
enactment as "Offending against the privileges and immunities and the 
equal protection of the law clauses of the Constitution of the United 
States." I t  is contended by respondents that  those matters were dealt 
with in substance, though without specific mention, in the body of the 
former opinion. However, to this extent the petition is allowed. 

The petition further alleges error in the construction of the statute. 
"The court being evenly divided on this phase of the petition, Seawell,  
J. ,  not sitting, the petition is sustained only to the extent above indicated. 

Petition dismissed in part  and sustained in part. 

WINBORNE, J., concurring in the partial allowance of the petition and 
dissenting from its dismissal in pa r t :  

The opinion heretofore filed in this case imputes to the statute a 
meaning not warranted by its terms. The construction is a forced one. 
I t  is conceded on all hands that  if the tax is laid on the privilege of 
taking orders for goods tc be shipped in interstate commerce, the act 
offends against the Constitution of the United States. 

The provision of the act is t ha t :  "Every person, firm, or corporation, 
not being a regular retail merchant in the State of North Carolina, who 
shall display samples, goods, wares, or merchandise in any hotel room, 
or in any house rented or occupied temporarily for the purpose of secur- 
ing orders for the retail sale of such goods, wares, or merchandise so 
displayed, shall apply for i n  advance and procure a State license from 
the Commissioner of Revenue for the privilege of displaying such sam- 
ples, goods, wares, or merchandise, and shall pay an  annual privilege tax 



I N  T H E  S U P R E M E  COURT.  

of two hundred fifty dollars ($250.00), which license shall entitle such 
person, firm, or corporation to display such samples, goods, wares, or  
merchandise in any county in  this State.'' Public Laws 1937, ch. 127, 
sec. 121, subsec. (e) .  

This is the exact language of the statute. I t  adrpits only of the inter- 
pretation that  i t  is a tax on the privilege of taking orders for goods to 
be shipped in  interstate commerce. The authorities are one in  holding 
that  such legislation is unconstitutional. 

Nor  can the construction heretofore given to the 3tatute save i t  from 
constitutional offense. I f  the tax imposed be a "use tax," i t  is discrimi- 
natory. Leonard v. Maxwel l ,  216 N .  C., 89. 

STACY, C. J., and BARNHILL, J., join in this opinion. 

IN THE MATTER OF J. L. MILLER, ADMINISTRATOR OF M. H. STANSBERRE'. 
DECEASED. 

(Filed 2 February, 1940.) 

Executors and Administrators 5 15j-Petitioners hteld precluded from 
asserting claim of right to offset debt due estate by failure to  assert 
such claim in apt time. 

When judgment upon a money demand is rendlxed in favor of the 
administrator of an estate against the parents of decedent, and a t  the 
same term of court judgment is rendered against the administrator upon 
obligations of decedent which were outstanding a t  the date of his death 
in favor of his parents, the failure of the parents to demand at that time 
the right of offset precludes them from thereafter asserting the right to 
offset as against the general creditors of the estate, the assets of the 
estate being insufficient to pay general creditors in full. Whether a 
person is entitled to offset a debt due by him to an insolvent estate by his 
claim against the estate, q u w e .  

APPEAL by administrator from Al ley ,  J . ,  a t  Ju ly  Term, 1939, of 
ASHE. Reversed. 

I r a  T .  J o h n s t o n  and G r a n t  Bauguess  for appellant.  
B o w i e  & B o w i e  for appellees. 

SEAWELL, J. This proceeding involves the propriety and validity of 
set-off between the administrator and a debtor-creditor of the estate upon 
matters of debt between appellees and the intestate Stansberry prior to 
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the death of the latter, as a procedural matter in the settlement and dis- 
tribution of the estate. 

During the lifetime of M. H. Stansberry, William H. Stansberry and 
Julia Stansberr~,  father and mother, executed to him a deed for land, in 
consideration of the payment on the part of the son of $600.00, and his 
further undertaking to support and maintain them for the term of their 
natural lives. After the death of the son, William H. Stansberry and 
Julia Stansberry brought a suit to set aside the deed, on the ground that 
it was made upon condition precedent, which was impossible of perform- 
ance, because of the death of M. H. Stansberry. The deed was set aside 
and the administrator recovered against W. H. Stansberry and Julia 
Stansberry a judgment in the sum of $600.00 which had been paid as 
part consideration for the execution of the deed. 

At the death of M. H. Stansberry there were outstanding obligations 
of his to William H. Stansberry and Julia Stansberry in the total sum 
of $836.82, which were reduced to judgment at the same term of the 
Superior Court at  which the judgment in favor of the administrator 
and against the Stansberrys was obtained. 

The administrator filed his account with the clerk of the court, declin- 
ing to permit the judgment obtained by him to be offset by the judgments 
obtained against him by the Stansberrys, recognizing only the pro rata 
part of the latter judgments as proper allowances in the final account 
and in distribution of the assets among the general creditors, as the 
assets of the estate were insufficient to pay all the general creditors the 
full sums due them after distribution o'n preferred claims in accordance 
with C. S., 93. 

Julia Stansberry and W. H. Stansberry appealed from the order of 
the clerk of the court approving the account of the administrator dis- 
posing of these items, and at  July Term, 1939. of Ashe Superior Court, 
a judgment mas rendered by Judge Alley rerersing the order of the clerk 
of the Superior Court referred to upon exceptions thereto and requiring 
offset to be had between the judgments of Julia Stansberry and W. H. 
Stansberry and the judgment obtained against them by the administra- 
tor. From this the administrator appealed. 

The decisions of this Court cannot be regarded as entirely consistent 
with respect to the right of the debtor-creditor of an insolvent estate to 
have his claim offset that of the administrator, (Ransom v. NcClees, 64 
N.  C., 17, 22;  Rountree v. Britf, 94 N. C., 104; Pate v. Oliver, 104 
N .  C., 458, 10 S. E., 709; Whitlock 1%. Alexander, 160 N .  C., 465, 
76 S. E., 538; but we do not feel that it is necessary to pass upon the 
cpestion as developed in these decisions. I t  seems clear to us that the 
petitioners in this case had full opportunity to assert their claim against 
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the estate in t h i  litigation pending between them and the administrator 
a t  the same term of the Superior Court, when independent judgments 
were obtained and cannot now be allowed to do so even if that procedure 
should be held permissible upon objections to a final account. 

Upon the facts of this case, the judgment is 
Reversed. 
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R. L. JOHNSON v. PILOT LIFE INSURANCE COMPANY. 

(Filed 28 February, 1940.) 

Limitation of Actions § 1& 
While the burden is  on plaintiff to show that  his cause of action is  not 

barred by the statute of limitations, and in an action for fraud must show 
that the cause was instituted within three years from the discovery of 
the fraud or the time i t  should have been discovered in the exercise of 
due diligence, proof of mental incapacity until within the statutory period 
is  sufficient. 

Limitation of Actions § 7: Insane Persons 3 19-Adjudication of sanity 
is evidence of sanity bu t  is rebuttable i n  independent action. 

Plaintiff instituted this action to recover disability benefits alleged to 
be due him under the terms of a life insurance policy and to rescind on 
the ground of fraud a release of liability signed by him. Defendant intro- 
duced in evidence a n  adjudication of the sanity of plaintiff entered in n 
lunacy proceeding more than three years prior to  the institution of the 
action, and moved to dismiss as  of nonsuit on the ground that the action 
was barred by the three-year statute of limitation. Held: The adjudica- 
tion of sanity is not binding on those who were not parties or privies to 
the proceeding, and while i t  is  evidence of sanity, i t  is rebuttable, and 
this evidence, together with defendant's other evidence tending to show 
the sanity of plaintiff, does not entitle defendant to judgment a s  of nonsuit 
when plaintiff offers evidence in rebuttal tending to show mental inca- 
pacity from the time of the occurrence of the accident causing disability 
up to the time of the institution of the action. 

Limitation of Actions 9 7- 
The failure of the guardian to institute actions which he has the 

authority and duty to bring on behalf of his ward is the failure of the 
ward, entailing the same legal consequences with respect to the bar of 
the statutes of  limitation. 
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4. Same-Evidence held not to show that yardiain knew or should have 
known of fraud and his failure to institute suit does not bar ward. 

Plaintiff instituted this action to recover disability benefits alleged to 
be due him under the terms of a life insurance policy and to rescind on 
the ground of fraud a release of liability signed by him. Defendant 
introduced evidence that plaintiff had been adjudged insane and a guard- 
ian appointed for him more than three years befo're the institution of the 
action, and contended that the mental incapacity asserted by plaintiff as 
a disability preventing the running of the statute was terminated by the 
appointment of the guardian, and that the statute having begun to run 
upon the appointment of the guardian more than three years prior to the 
institution of the action, the cause was barred unaffected by a later ad- 
judication of plaintiff's sanity and the termination of the guardianship. 
Held: Whether the guardian knew, or was put upon inquiry which would 
have discovered the alleged fraud, is determinative (of whether the guardian 
should have instituted action, and the evidence is insufficient to support 
a holding, as a matter of law, that the cause of action was barred. 

BARNHILL, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Cowper, Special Judge,  at September Term, 
1939, of NASH. Reversed. 

D a n  B. B r y a n ,  Harold D. Cooley, and I. T .  17alentine for plaintiff ,  
appellant. 

S m i t h ,  W h a r t o n  8 Hudgins ,  Bat t le  & Wins low,  and 0. B. Moss for 
defendant ,  appellee. 

SEAWELL, J. The appeal of the plaintiff is firom a judgment as of 
nonsuit made at  the conclusion of plaintiff's evidence and at the conclu- 
sion of all the evidence. 

Plaintiff sued on an insurance contract containing provisions for the 
payment of fixed installments to the insured on proof of total and perma- 
nent disability, as defined in the contract and, upon the conditions 
named, waiving further payment of premiums. 

Plaintiff claims that by reason of an accident, presently described, he 
was disabled within the meaning of the insurance policy and liability 
thereon had accrued. He further complains that while he was physi- 
cally weak and without mental capacity to make ;a contract, the defend- 
ant, through its representatives and agents, came to see him and fraudu- 
lently prolured from him a release from liability on the payment to him 
of the sum of $5,000.00, which he alleges is an . ~ n f a i r  and inadequate 
consideration. He  seeks to have this settlement rescinded and to recover 
the amount alleged to be due on his insurance down to the institution 
of this action-$13,500.00, subject to the credit of $5,000.00 received in 
the challenged settlement. 

The defendant admits the contract, denies liability upon it, pleads the 
release, and claims that the settlement was fair and unaccompanied by 
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any fraud or undue influence or unfair practice in its procurement. 
Defendant avers that plaintiff was mentally competent to execute the 
release and contends that the settlement, as i t  appeared at  the time, was 
not unfavorable to plaintiff. 

Defendant further pleads the bar of the statute of limitations, alleging 
that the plaintiff's cause of action did not accrue during the three years 
next preceding the commencement of this action. 

The plaintiff, seeking to repel the bar of the statute, alleges that he 
was wanting in mental capacity, in fact was insane, and, therefore, 
under disability to sue from the time he sustained his injury, which 
resulted in his disablement under the terms of the policy, until a time 
well within the period of three years next preceding the institution of 
the action, and could not be held, therefore, to have discovered, during 
that period, the fraud perpetrated upon him. 

I n  view of the conclusion we have reached in this case, much of the 
evidence need not be restated. We think the case boils dbwn to a con- 
sideration of the bar of the statute of limitations and the evidence pro 
and c o n  upon this point. 

From the record, it appears that the plaintiff sustained his injury on 
20 May, 1929. On that day he was run over and trampled by a mule 
on his farm. The upper vertebra of his neck was broken and he sus- 
tained other injuries which necessitated hospital treatment. He  was put 
in a cast which reached from the base of the skull almost to the lower 
end of the spinal column, and remained in this condition for a long 
while. 

Nurses at  the hospital and certain persons who came in contact with 
him from that time on testified that he was mentally incapacitated from 
that time down to the trial of the case, and the evidenc'e had sufficient 
body and probative force to be submitted to the jury on that point, if 
there is no legal impediment to its consideration. Against this evidence, 
and in contradiction thereof, the defendant offered much evidence to the 
effect that the plaintiff was mentally competent to transact business, not 
only at  the time the release was procured, but for a time outside the 
three-year period, during which, as it contends, his cause of action must 
have accrued, if he had knowledge of the fraud perpetrated upon him 
or was put upon inquiry as to it. I n  support of this contention, the 
defendant introduced testimony of experts and evidence of many busi- 
ness transactions had between the plaintiff and others during that period 
which tended to prove him of sound mind. 

Also, the defendant introduced records showing that the plaintiff had 
been committed to the State Hospital as an insane person and guardians 
appointed for him on 21 March, 1933, and the record of a lunacy pro- 
ceeding had on 7 November, 1933, in which a jury found the plaintiff 
to be of sound mind, following which the guardianship ended and he 
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was restored to the management of his own affairs. I n  this connection, 
the defendant contends that under the evidence plaintiff's cause of action 
accrued during this guardianship, and, in support of that, introduced 
correspondence between the guardians and the insurance company relat- 
ing to the insurance and settlement had with plaintiff. The defendant 
further contends that the order in the lunacy proceeding in which plain- 
tiff was pronounced sane and restored to the management of his affairs is 
res judicata on this point in the present case and bars the plaintiff from 
asserting a condition of insanity contrary to that finding. 

'To summarize, the defendant insists, ( a )  that plaintiff is now barred 
from maintaining this action, since the statute began to run during the 
guardianship, and that the bar was effective, therefore, long before plain- 
tiff sued, and (b)  that the lunacy proceeding definitely established his 
status as a sane person; and whether or not the statute had begun to run 
before that, it must have run from that time, which was several days 
over the three-year period. This action was begun 28 November, 1936, 
and the adjudication was 25 November, 1933. This would have left the 
plaintiff only a part of three days in which to piece together the mental 
picture and make whatever investigation might be necessary before dis- 
covery might be said to be complete. 

Defendant points out that since plaintiff is endeavoring to repel the 
statute, because of fraud practiced upon him, he must, show affirmatively 
that such discovery was made, or that the circumstances putting him on 
inquiry occurred within the three-year period, and that upon this the 
record is silent. 

Nothing else appearing, this is true; but all of these conditions may 
be met by proof of mental incapacity until within the statutory period, 
unless, as a matter of law, the plaintiff is precluded from the benefit of 
such evidence. 

3 .  The mental capacity of the plaintiff was a fact, capable of proof as 
any other fact, regardless of the finding of the jury in the lunacy pro- 
ceeding or the order of court following upon it. Certainly if a person 
is adjudged sane in a lunacy proceeding, he is no more conclusively so 
than he might be under natural conditions before the law became con- 
cerned with the inquiry, and an adjudication of such a court, when 
presented in a matter not connected with the immediate purpose and 
scope of the proceeding, when admissible at all, is no more than evidence. 
Sprinkle v. Wellborn, 140 N. C., 163, 52 S. E., 666. 

13etween those who are not parties or privies to the proceeding, an 
order in a lunacy proceeding under the statute adjudging a person of 
unsound mind, or an order in a subsequent proceeding adjudging a 
person to be of sound mind and restoring him to the management of his 
own affairs, is not res judicata, and is not necessari1,y conclusive of the 
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mental condition of the person discharged. I t  may serve as evidence 
of the condition it purports to find, but such presumptions as arise from 
it are rebuttable; Freeman on Judgments, 5th Ed., p. 1901, see. 903; 
Rippy v. Gant, 39 N .  C., 443; Christmas v. Mitchell, 38 N .  C., 535; 
Parker v. Davis, 53 N. C., 460; Slaughter v. Heath, 127 Ga., 747; 
Cathcart v. Massey, 105 S. C., 329, 89 S. E., 1021; E'atson v. Banks, 
154 Ark., 396, 243 S. W., 844; Challoner v. New York Evening Post Co., 
263 Fed., 335; Annotations to Westerland v. First National Bank, 7 
A. L. R., 568; and the better view is that where the plea of insanity is 
made, i t  is not incumbent upon the person who pleads it to specifically 
show that he became insane after the day of the adjudication. Emory 
v. Hoyt, 46 Ill., 258. 

2. The briefs and argument raise the question whether the failure of 
the guardians to bring action started the running of the statute of limi- 
tations against the ward, and the litigants are entitled to the views of 
the court on that subject. 

Decisions are not uniform on this subject. Necessarily, many of them 
must depend upon the relations between the guardian and the ward and 
between the two of them and the public, consequent upon statutory enact- 
ment. Funk v. Wingert (Md.), 6 A. L. R., 1686, 107 A., 345, and cases 
cited; see annotation, especially p. 1693. 

C. S., 407, provides that a person entitled to commence an action 
(with certain exceptions not pertinent to this case), who is (1)  within 
the age of twenty-one years or (2)  insane, "may bring his action within 
the times herein limited after the disability is removed," with certain 
exceptions which need not be considered. I t  is contended that the 
appointment of a guardian, under our guardianship laws, will not start 
the running of the statute, but that the provision preserves the right of 
action to the ward intact when relieved of the disability of insanity, not- 
withstanding the guardianship. There is support for that position both 
in the State and Federal Courts with respect to the statutes construed in 
such supporting opinions. Among those cited are: Robinson v. T i .  S., 
12 Fed. Supp., 160; Shanbegian v. U.  IS., 14 Fed. Supp., 93; Johnson 
v. U. S., 87 Fed. (2d), 940; Tezas Utilities Co. v. West, Tex. Civ. App., 
59 S. W. (2d), 459; Binney v. Speed, 71 Miss., 32, 14 So., 465; Bourne 
v. Hall, 10 R. I., 139; Masengale v. Barnes et al. (Tex. Civ. App.), 
106 S. W., (2d), 368; Funk v. Wingert, supra. Without analyzing 
these authorities with reference to the statutes upon which some of the 
decisions largely rest, we readily concede that they are strongly in sup- 
port of the contention of the plaintiff on the general law of the subject. 
But a different rule obtains in North Carolina, and, we think, with 
reason. 
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The policy of repose which underlies statutes limiting the time in 
which actions may be brought would be imperfectly expressed if these 
statutes did not apply to all those who might bring such actions, and 
actions which might be brought in their behalf. On that theory, the 
representation of the ward by the guardian should be complete as to 
actions which the guardian might bring and which it was incumbent on 
him to bring, in so far  as may be consistent with the limitations of his 
office. 

Among other powers and duties of the guardian laid down in the 
law, we have the following: "C. S., 2169. TO take charge of estate. 
Every guardian shall take possession, for the use of' the ward, of all his 
estate, and may bring all necessary actions therefor." Under this, we 
apprehend that it is the duty of the guardian to bring suit, when neces- 
sary, upon the choses in action belonging to the ward's estate, and to 
recover any moneys due him, and to plead any e'quitable matter that 
may be necessary for recovery in such action. 

A qualification must be made as to suits for realty, where the legal 
title is in the ward. C u l p  v. L e e  (1891), 109 N .  C., 675, 14 S. E., 
74. Where this obstacle to a suit by the guardian does not arise, ordi- 
narily the failure of the guardian to sue in apt time is the failure of the 
ward, entailing the same legal consequence with respect to the bar of the 
statute. Cross v. C r a v e n  (1897), 120 N .  C., 331, 26 S. E., 940. Ex- 
posure to a suit by the guardian-one which was within the scope of 
both his authority and duty-for a sufficient length of time, would con- 
stitute a bar to the action of the ward. C u l p  v. Lee ,  supra;  N u n n e r y  
v. A v e r i t t ,  111 N .  C., 394, 16 S. E., 683. The clear import of these 
eases is against the position taken by the plaintiff. 

But the statute we are considering starts running on the maturity of 
a psychological condition or event-discovery of the fraud or knowledge 
of circumstances which would put the person claiming the right to sue 
on inquiry. Upon the pertinent evidence, we are unable to hold, as a 
matter of law, that such condition existed. 

We are of the opinion that the evidence is sufficient to carry the case 
to the jury, and the judgment as of nonsuit is 

Reversed. 

BARNHILL, J., took no part in the consideration or decision of this case. 
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W. H. DAVIS A N D  WIFE, MARGARET DAVIS, v. THE FEDERAL LAND 
BANK O F  COLUMBIA. 

( Piled 28 February, 1940. ) 

1. Judgments § 3aAdjudication in foreclosure suit that mortgagors were 
not entitled to restrain execution of writ of assistance held to bar them 
from thereafter litigating identical question in subsequent actions. 

Judgment by default final was entered in a foreclosure suit. Applica- 
tion for writ of assistance was resisted by the mortgagors on the grounds 
that they had been induced by fraud not to contest the foreclosure action 
and that it  had been agreed that the mortgagors would be permitted to  
redeem after foreclosure. Mortgagors appealed from the order of the 
clerk directing the issuance of the writ. Mortgagors also made a motion 
in the cause to restrain the execution of the writ upon the same grounds 
and upon the further ground that  the judgment failed to exclude from 
its effect certain mineral rights not conveyed by the mortgage, which 
motion was denied and the mortgagors appealed, but failed to perfect 
same. Thereafter, mortgagors made another motion to restrain execu- 
tion of the writ upon the same grounds set forth in the prior motion, and 
further prayed for correction of the foreclosure judgment. This motion 
mas denied and upon appeal to the Supreme Court it  was ordered that 
the foreclosure judgment should be modified so that the mortgagors might 
litigate their claim to mineral rights, and that upon such modification 
being made, the plaintiff therein would be entitled to the writ of assist- 
ance, and judgment of the Superior Court was entered in accordance 
therewith and writ of assistance issued, and mortgagors excepted but did 
not appeal. During the period between the rendition of the decision of 
the Supreme Court and the modification of the judgment of the Superior 
Court in accordance therewith, mortgagors instituted two actions, one 
to adjudicate their claim to the mineral rights and the other to vacate 
the judgment and restrain the issuance of the writ of assistance. Jlort- 
gagors then moved to restrain execution of the writ of assistance by 
motion and petition which referred to both of the actions instituted by 
them, and to the foreclosure judgment, and this appeal is from the denial 
of this motion. Held: Even conceding that execution of a writ of assist- 
ance can be restrained in an independent action, the right to such relief 
had been finally adjudicated against mortgagors in the foreclosure suit 
to which they mere parties, and they are  precluded by such final adjudica- 
tion from again seeking the same relief in either of the actions instituted 
by them. 

2. Assistance, Writ of, § 5- 
The proper remedy to restrain execution of a writ of assistance is by 

motion in the cause, since a writ of assistance is in the nature of an 
execution. 

3. Courts 3 3- 
One Superior Court Judge may not review the judgment of another 

Superior Court judge or restrain him from proceeding in a cause in which 
he has full jurisdiction. 
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APPEAL by plaintiffs from Nett les ,  J., in Chambers, in Rockingham 
County, 15 August, 1939, from STOKES. Affirmed. 

A civil action heard on motion to show cause why a temporary re- 
straining order should not be continued to the heaieing. 

The defendant Land Rank instituted a civil action in the Superior 
Court of Stokes County against the plaintiffs herein and others for the 
foreclosure of a mortgage on a certain tract of land in Stokes County. 
'There was judgment by default and foreclosure was had under the terms 
thereof, the Land Bank becoming the purchaser of the premises. There- 
upon, on 30 December, 1937, the Land Bank applied to the court for a 
writ of assistance. The defendants in the suit, including the   la in tiffs 
herein, answered denying the Bank's right of possemion and resisting the 
granting of the motion for a writ of assistance for that said defendants, 
by the false and deceitful representations of the plaintiff therein, had 
been induced to refrain from filing an answer, and that the plaintiff 
therein had agreed that upon a foreclosure of said premises said defend- 
ants would be permitted to redeem the premises. Upon the hearing of 
the motion the clerk, on 19 February, 1938, entered his order directing 
the issuance of the writ. Defendants excepted and appealed. A writ 
of assistance was issued 14 March, 1938. 

On 17 March, 1938, plaintiffs herein filed a petition and motion in 
said cause seeking an order restraining the plaintiff therein and the 
sheriff of Stokes County from executing the writ, of assistance. The 
plaintiffs herein alleged in  said petition that the judgment of foreclosure 
was irregular and void for that the said judgment and deed did not 
except therefrom the mineral rights in that portion of the land described 
in deed from J. E. Marshal to T. E. Davis; that they are the owners of 
said mineral rights and that they are tenants of d l  of said land other 
than the Marshal tract. They further allege the misrepresentations 
which induced them not to answer, an agreement not to bid and the 
alleged contract under which they should be permitted to redeem the 
property. 

On 17 April, 1938, Harding, J., issued a temporary restraining order 
returnable before Bivens, J. The Land Bank having filed answer, 
Iiivens, J., heard the motion on the order to show cause on 28 April, 
1938, and dissolved the temporary restraining order. I n  his order 
Ilivens, J., found '(that the defendants are not entitled to injunctive 
relief, that their petition is without merit, and that the defendants' 
petition should be dissolved.'' He  further authorized the said Land 
Bank and the sheriff of Stokes County to proceed with the execution of 
the writ of assistance theretofore issued. The plaintiffs herein excepted 
to the order of Bivens, J., and gave notice of appeal. Subsequently, a t '  
the August Term, 1938, Clement, J., found as a fact that the plaintiffs 
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herein had failed to effect said appeal and had abandoned same and so 
ad judged. 

On 8 October, 1938, plaintiffs herein filed petition, supported by 
affidavit, in that cause in which they assert in part that they are the 
owners of the mineral rights in said land ; the alleged contract or option 
to repurchase after foreclosure; the misrepresentations which induced 
them to refrain from filing answer and the alleged fraud through which 
the default judgment was procured and pray an amendment to the judg- 
ment of foreclosure and that said judgment be vacated. At the October 
Term, 1938, Clement, J., upon hearing the petition and motion, dis- 
missed the appeal from the order of the clerk granting a writ of assist- 
ance and declined to amend the judgment so as to exclude and except 
the mineral interests from its operation. He  likewise denied the motion 
of defendant therein to vacate the judgment for fraud. 

From the judgment thus entered the plaintiffs herein appealed to this 
Court and this Court directed an amendment of the judgment in such 
manner as to show that the purchaser at  the foreclosure sale acquired 
all such interest in the land as was conveyed hy the mortgage. I t  fur- 
ther directed that certain language in the judgment should be modified 
to the end that the plaintiffs herein should not be precluded from there- 
after asserting that the mortgage did not convey the mineral interests. 
Land Bank v. Davis, 215 N .  C., 100. 

Thereafter, in due course, final judgment was signed and entered in 
the Superior Court of Stokes County in accord with the opinion and 
judgment of the Supreme Court, and on 15 August, 1939, Nettles, J., 
issued a writ of assistance, to which the plaintiffs herein excepted but 
did not appeal. 

On 20 April, 1939, plaintiffs herein instituted an action against the 
defendant to adjudicate their ownership of the mineral rights in said 
land, including roads, bridges, buildings, etc. They allege ownership 
by adverse possession; that the defendant is attempting to oust them 
from the possession of the land and that the possession they are main- 
taining and are entitled to maintain, is an essential incident to their 
ownership of the mineral rights. I n  this action they pray that they he 
adjudged the sole owners of the mineral rights and that the Court enter 
an order directing the defendants to refrain from interfering in any wise 
with the plaintiffs' possession and use, as at present, of the said land for 
the purpose of developing and working their mineral rights therein. 

On 12 May, 1939, plaintiffs instituted another action against the 
defendant to vacate and annul the judgment in Land Bank v. Dazis, 
supra, and to enforce the alleged contract of purchase and sale under 
which the plaintiffs were to be allowed to redeem. They likewise pray a 
restraining order against the issuance of a writ of assistance in the Land 
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Bank case. I n  this complaint plaintiffs make substantially the same 
allegations as to the misrepresentations which induced them to refrain 
from filing answer and as to the alleged contract to redeem and as to 
the fraud in obtaining the judgment of foreclosun~ which were contained 
in the motions filed and heard in the original Land Bank case. 

On 11 May, 1939, plaintiffs filed a petition and motion for a restrain- 
ing order in which reference is made to both of the pending cases, but 
it does not satisfactorily appear in which case the motion was made. 
Thereupon, the court issued-an order to show cause why a temporary 
restraining order therein directed should not be continued to the hearing. 
On 15 August, 1939, the motion to show cause came on to be heard 
before Nettles, J. Upon the hearing Nettles, J., found "that the plain- 
tiffs are not entitled t; the relief prayed for, for the reason that it is not 
alleged that the plaintiffs have tendered performa:nce of their part of the 
alleged contract with the defendant and it further appearing to the 
court . . . that the grounds upon which the plaintiffs seek to pro- 
cure injunctive relief are virtually the identical grounds upon which the 
plaintiffs in a former action interposed by a motion in the cause, to 
restrain the issuance of a writ of assistance, and that upon the matter 
being heard before IIon. E. C. Bivens, Resident Judge, the Restraining 
Order was dissolved and from the dissolution of the Restraining Order 
these plaintiffs in that action did not perfect an appeal." The court 
further found that the facts presented at  the former hearing were sub- - 
stantially those appearing on the motion and that the parties are identi- 
cal. Thereupon, judgment was entered dissolving the restraining order. 
The plaintiffs excepted and appealed. 

J .  W .  H a l l ,  Fred M. Parr i sh ,  R o y  L. Deal,  and Benbow & H a l l  for 
plaintif fs,  appellants.  

Ing le ,  R u c k e r  & Ing le  for d e f e n d i n t ,  appellee. 

BARKHILL, J. The record is in a most un~latisfactory condition. 
There are two complaints, neither one of which appears in the record as 
an exhibit. I t  is impossible for us to determine whether the application 
for the restraining order was made in the action first instituted or in 
the second action. As to this counsel themselves cannot agree. The 
plaintiffs assert in their brief that application was made in the action 
instituted in April. The defendant asserts that it was made in the 
action instituted in May. The reference in the order of Nettles, J., 
would seem to make it appear that it was issued in the second action, in 
which the plaintiffs allege a contract to purchase after the foreclosure. 
While this has required the statement of facts which would not other- 
wise be so necessary, perhaps it is not very matchrial. I n  either event 
the same question of law is presented. 
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I t  seems apparent that  the plaintiffs misapprehend the extent of the 
opinion of Land Bank  v. Davis, supra. It was not there adjudged that  
the mortgage under which foreclosure was had did or did not convey the 
mineral interests. Neither was it adjudged that  the plaintiffs are or are 
not the owners of the mineral interests in said land. It merely directed 
that  the judgment be so amended as to show that  the questions as to what 
the mortgage conveyed and as to the ownership of the mineral interests 
mere reserved for future determination. 

I t  was further decreed that  upon the amendment being made the 
plaintiff therein was entitled to a writ of assistance. 

The record discloses that  the judgment in that  action was amended 
in accord with the opinion of this Court and that  on 15 August, 1939, 
Nettles, J., issued his order in the nature of a writ of assistance direct- 
ing the sheriff of Stokes County to remove the plaintiffs herein from 
said premises and to place the Land Bank in possession thereof. To 
this order plaintiffs herein excepted but did not appeal. 

The  plaintiffs were parties defendant i n  the former action instituted 
by the Land Bank and are bound by the judgment entered. They twice 
appeared therein by motion and presented to the court the identical 
questions they now seek to present. The  facts were found adversely to 
them and judgments were entered accordingly. While they excepted to 
the judgment entered by Bivens, J., they did not perfect their appeal. 
When they appealed from the order of Clement, J., the relief they sought 
was granted only to the extent that  a correction of the judgment was 
directed. The judgments entered in  the former action on the motions 
made therein constituted a final adjudication of their right to an  order 
restraining the service of the writ of assistance issued by Settles, J. 
Possession is an  incident to ownership and the right of the possession 
was a t  issue in that  case. Plaintiffs have had their day  in court in 
respect thereto. 

Now, by independent action, an effort is made to have another Supe- 
rior Court judge to review the findings and conclusions of the two judges 
who heard the motions in  the original action in a further effort to pre- 
vent the execution of the judgment decreed therein. The plaintiffs may 
not be permitted to so delay the enforcement of a judgment in an action 
in  which they were parties and by which they are bound. Even if it  be 
conceded that  they may seek, in an  independent action, injunctive relief 
against the issuance or the service of the writ of assistance, the matters 
a t  issue in tha t  respect have already been adjudicated. I t  is well estab- 
lished in this jurisdiction that  one Superior Court judge may not review 
the judgment of another Superior Court judge or restrain him from 
proceeding in a cause in which he has full jurisdiction. Mitchell v. 
Talley,  182 N .  C., 683, 109 S. E., 882; Caldwell v. Caldwell, 189 N .  C., 
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805, 128 S. E., 329; Dockery v. Fairbanks, 172 N .  C., 529, 90 S. E., 501; 
Broadhurst v. Drainage Comrs., 195 N.  C., 439, 142 S. E., 477; Price 
v. Ins. Co., 201 N.  C., 376, 160 S. E., 367; Newton & Co. v. Mfg.  Co., 
206 N.  C., 533, 174 S. E.? 449. 

The court, on motion in the cause and after notice, may stay or recall 
an execution. Greenlee v. McDowell, 39 N .  C., 4(31; Williams v. Dunn, 
158 N.  C., 399, 74 S. E., 99; Aldridge v. Loft in,  104 N.  C., 122; Beck- 
with v. Mining Co., 87 N. C., 155; Faison z.. Mcllwaine, 72 N .  C., 312; 
Foard v. Alexander, 64 N .  C., 69. ,4 writ of assistance is in  the nature 
of an execution. The motion in the cause to enjoin or stay its issuance, 
the method first adopted by plaintiffs, was their proper remedy. 

Furthermore, in their petition and motion for injunctive relief, 
whether we consider that i t  was made in one 01. both of the pending 
actions, reference is made to the Land Bank judgment thereby incorpo- 
rating the same in the motion. Thewfore, a cons~deration of the record 
leads us to the conclusion that the plaintiffs have failed to establish, in 
this action, any right to injunctive relief. 

The court below has not undertaken to determme, as these plaintiffs 
assert, the merits of the plaintiffs' cause of action in which they claim 
the ownership of the mineral rights in the tract of land in question. 
They are at  liberty to pursue this action to its final determination. I n  
the meantime, they must surrender possession of the premises in accord 
with the former opinion and writ of assistance issued pursuant thereto. 

Whether plaintiffs are entitled'to such right of ingress and egress, etc., 
as may be necessary to enable them to make use of the mineral rights 
they claim to own is not adequately presented. 

The judgment below is 
Affirmed. 

WILLIAM B. OAKLEY v. NATIOXBL CASUALTY COMPANY. 

(Filed 28 February, 1940.) 

1. Insurance S 38- 
An accident policy providing benefits if insured should become disabled 

in consequence of being struck by an  automobile, but proriding further 
that mc?to~cycles are "excluded as automobiles under this policy," does not 
preclude recovery for disability resulting from a collision between an 
automobile and a motorcycle driven by insured. 

2. Same--Definition of terms "unnecessary exposun: to danger" and "vol- 
untary exposure to unnecessary danger" used in accident policy. 

As used in accident policies in escepting insurer from liability, the term 
"unnecessary exposure to danger" o r  "exposure i:o unnecessary danger" 
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covers any accident in which negligence of insured is a contributing 
cause, while the term "voluntary exposure to unnecessary danger" implies 
gross negligence on the part of the insured in the sense of a conscious 
exposure to a known peril, and when the trial court gives the definition 
of both of these terms and applies both to the policy in suit which employs 
in its exceptive clause only the words "unnecessary exposure to danger" 
the charge is erroneous as giving conflicting instructions upon a material 
point. 

3. Appeal and Error 8 390- 
Conflicting instructions on a material point entitles appellant to a new 

trial, since the jury cannot be presumed to know which of the conflicting 
statements is correct. 

APPEAL by defendant from Bone,  J., a t  October Term, 1939, of NASH. 
New trial. 

D a n  B. B r y a n  and Harold D. Cooley f o r  plaintif f ,  appellee. 
S. L. Arr ing ton  for defendant ,  appellant.  

SCHENCK, J. This is an  action on a "special travel and automobile 
accident policy" issued to the plaintiff by the defendant. The issuance 
of the policy and the fact that  i t  was in force and effect a t  the time 
plaintiff was injured by accident on 7 October, 1936, is admitted. I t  is 
the contention of the plaintiff that  the policy insured against injury 
caused by the accident. I t  is the contention of the defendant that  the 
policy did not so insure. 

The policy provides that  the defendant will pay to the insured certain 
benefits for disability resulting solely from bodily injuries effected "in 
consequence of being struck by an  automobile," but "motorcycles . . . 
are excluded as automobiles under this policy," and "this insurance does 
not cover any loss contributed to, or caused by any . . . unnecessary 
exposure to danger." 

The evidence tended to show that  the plaintiff was riding south on 
South Church Street in Rocky Mount on a motorcycle and that  one J. L. 
Fowlkes was riding north on said street in an  automobile, that  Fowlkes 
turned to his left to enter Union Street, which intersected South Church 
Street, and that  the motorcycle of the plaintiff and the automobile of 
Fowlkes collided on plaintiff's right-hand side of South Church Street, 
resulting in the injury and disablement of the plaintiff. 

The issues submitted to and answers made by the jury were as follows : 
"1. Did the plaintiff sustain bodily injuries through accidental means 

resulting in his total disability within the meaning of the policy of insur- 
ance issued to him by defendant, as alleged in  the complaint? Answer: 
'Yes.' 
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"2. I f  so, was plaintiff's said injury or loss contributed to or caused 
by his unnecessary exposure to danger, as alleged in the answer? An- 
swer : 'No.' 

"3. I s  the defendant indebted to the plaintiff, and if so, in what 
amount ? Answer : '$660.00 with interest, as alleged.' " 

We are of the opinion that the motion for judgment as of nonsuit 
lodged under C. S., 567, was properly denied. 

Under its exception that the charge of the court, did not comply with 
C. S., 564, the defendant presents the question as to whether certain 
instructions therein contained were contradictory and conflicting, and 
therefore should be held for error. The instructions assailed related to 
the second issue and were in the following language, first: "Unnecessary 
exposure to danger means the same as exposure to unnecessary danger, 
and this includes all cases in which the unnecessary danger was due to 
the insured's own negligence. Unnecessary expos,ure to danger means 
unnecessary exposure to obvious risks of injury. Unnecessary exposure 
to danger means exposure attributable to the negligence of insured and 
requires the insured to exercise ordinary care and exempts liability in 
all cases of injury occurring in whole or in part through the failure of 
the insured to exercise such care. The insurance policy in this case 
provides that the company shall not be liable for an injury caused by 
any unnecessary exposure to danger on the part of the insured. The 
purpose of this provision is to exempt liability in all cases when the 
injury was caused by unnecessary exposure to danger ;" and second : "A 
provision of this character requires something more than contributory 
negligence to defeat the rights of the insured. The provision does not 
mean simply a voluntary performance of an act which results in an 
injury, but also performed with a consciousness of the danger or that the 
danger is so apparent that a man of ordinary int(~1ligence would under 
the circumstances necessarily know it. I n  other words, the phrase 'vol- 
untary exposure to unnecessary danger' involves th l~  idea of intentionally 
doing some act which reasonable and ordinary prudence would pro- 
nounce dangerous.'' 

This is the first time that the clause of the policy in suit or similar 
(.lauses in accident insurance policies have been submitted to this Court 
for interpretation, but such clauses seem to be in rather general use and 
have been interpreted by courts of other jurisdictions. Liberally con- 
strued, the decisions are to the effect that when the language of the 
policy excludes from coverage any loss contributsd to by unnecessary 
exposure to danger such exclusion extmds to all dangers attributable to 
negligence of the insured ; where as, when the excluding language of the 
policy contains such words as voluntary exposure, or wanton and willful 
flxposure to unnecessary danger, then something other than the mere 
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negligence on the part of the insured must appear to bar his recovery, 
such as the consciousness of the danger of the act he is doing, or the 
intentional doing of some act which reasonable and ordinary prudence 
would pronounce dangerous. 

The first quoted clause of the charge to the effect that the mere negli- 
gence of the insured would bar his recovery was predicated upon the 
language of the excluding provisions of the policy in suit, namely, "un- - - 

necessary exposure to danger," and was correct. The second quoted 
clause of the charge to the effect that something more than the mere 
negligence of the insured was required to defeat his recovery was predi- 
cated upon the language ('voluntary exposure to unnecessary danger," 
which is not the language of the excluding provision of the policy in 
suit, although by the charge i t  was apparently made to refer to such pro- 
vision by the use of the phrase "a provision of this character," that is, 
of the character contained in "the insurance policy in this case." The 
two clauses as presented to the jury are in conflict and since the former 
is  a correct statement of the law it follows that the latter is incorrect. 

I n  Jlicca I).  Wisconsin National Life Insurance Co., 75  Fed. Reporter 
(2nd), 710 (1935), it is said, "The words 'exposure to unnecessary 
danger' and the words 'unnecessary exposure to danger' have been held 
to mean practically the same thing (Sargent v. Cent. Accident Ins. Co., 
112 Wis., 29,  87 N. W., 796, 88 A n .  St. Rep., 946; Shevlin v. Am. 
Jlutual Accident Assn., 94 Wis., 180, 68 N. W., 866, 36 L. R. A, 52; 
Pac. Mutual Life Ins. Co. v. Adams, 27 Okla., 496, 112 P., 1026, 1030), 
and have been held to include all cases of exposure to unnecessary danger 
where such exposure is attributable to negligence on the part of the 
insured. Helm e. Commercial Men's Assn., 279 Ill., 570, 117 N. E., 63 ; 
Sargent 2'. Cent. Accident Ins. Co., supra; Shevlin v. Am. Mutual Acci- 
dent Assn., supra; Pnc. Xutual Life Ins. Co. v. Adams, supra. See, 
also, Price 2'. Standard Life d? Accident Ins. Co., 92 Minn., 238, 99 
K. Mr., 887." This language is impliedly affirmed by the Supreme Court 
of the United States by the denial of certiorari, 296 U. S., 580. 

I n  Sheelin c. Am. Mutual Accident Assn., supra, it is held that when 
the negligence of the insured is relied upon as a defense the issue must be 
determined by the terms of the policy, and when the policy contains 
such words as willfully and wantonly or voluntarily exposing himself to 
unnecessary danger a greater degree of negligence than a mere failure 
to exercise ordinary care is required, and when the policy contains this 
language gross negligence is required to bring the case within the excep- 
tion, but when the language is simply exposure to unnecessary danger 
any negligence on the part of the insured is sufficient to bring the case 
within the exception. 

I t  is said in Sargent v. Cent. Accident Ins. Co., supra: ('The force 
and effect of the clause in the policy excepting the defendant from 
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liability for injuries due to unnecessary exposure to danger has received 
authoritative construction i n  this Court in Shevlin z. Assn., 94 Wis., 180, 
68 N. W., 866, 36 L. R. A., 52, where i t  is held to be satisfied by the  
same acts tha t  would constitute contributory negligence, and a distinction 
is drawn between the expression present i n  this policy and the expression 
a 'voluntary or willful exposure to unnecessary danger,' the latter being 
construed to describe gross negligence, in the sense of a conscious ex- 
posure to a known peril." See, also, Pac. Muha1 Life Ins. Co. v. 
Adams, supra; Cyclopedia of Insurance Law ( C o ~ c h ) ,  par. 1260, pp. 
4589, et seq.; 1 C. J., pars. 111, et seq., pp. 444, et  seq. 

When there are conflicting instructions upon a material point a new 
trial must be granted, as the jury are not supposed to be able to deter- 
mine when the judge states the law correctly and when incorrectly. May 
v. Grove, 195 N.  C., 235, and cases there cited. 

F o r  the error assigned there must be a 
New trial. 

XANXIE HODGES PAUL v. MIKNIE  HODGES D.PVENPORT, DELLA 
HODGGS CHESSON, CHRISTINE HODGES, EDWARD BLOUNT 
HODGES, A D E S  MURLEN HODGES AND J O H N  SWAIN. 

(Piled 28 February, 1940.) 

1. Wills § 1- 

A will, to be sufficient in law to convey any estate, real or personal, 
must have been written in the testator's lifetime and signed by him, or 
by some other person in his presence and by his discretion, and subscribed 
in his presence by two witnesses a t  least. C. S., 4131. 

2. Same- 
The right to dispose of property by will is not a natural right, but is 

one conferred and regulated by statute, and an instrument is effectual 
as a testamentary disposition of real or personal property only if executed 
and probated according to law. 

3. Wills § 7- 
It is not required that testator subscribe the will, it  being sufficient if 

his name appears in his handwriting it1 the body of the will. 
4. Wills § 8- 

Witnesses to a will must write their name a t  the end of the instrument 
after it is written and after it is acknowledged by the testator. C. S., 
4131. 

5. Wills 8 1- 
A codicil must be executed with the same formality as a will, and the 

requirements of the statute must be strictly observell. 
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6. Wills § l+Requirements in probate of wills. 
In  probating a will, the clerk is required to take in writing the proof 

and examinations of the witnesses touching the execution of the will and 
to embody the substance of such proof and examination in his certificate 
of probate which must be recorded with the will, C. S., 4143, and no will 
is effectual to pass title to real estate until duly probated in the proper 
county and recorded in the office of the Superior Court clerk of the county 
in which the land is  situate, C. S., 4163. 

7. Wills §§ 7, +Writing held not a part of duly executed will and  not 
effectual as a codicil thereto. 

The instrument in question was written in longhand but not in the hand- 
writing of testatrix. Testatrix subscribed her name a t  the end of the 
writing on the second page and immediately followed the attestation of 
the subscribing witnesses in proper form. The third page, also in hand- 
writing other than that of testatrix, referred to changed conditions since 
the execution of the will and directed a different disposition of certain 
of the property, but the third page was not signed by testatrix nor sub- 
scribed to by witnesses, but the certificate of probate appeared thereon. 
H e l d :  The third page cannot be considered a part of the will, since it  
was written subsequent to the execution of the will, nor is it  valid a s  a 
codicil, since i t  was not signed by testatrix nor subscribed to by wit- 
nesses, and is further ineffectual a s  a conveyance of real estate since it  
was not probated. 

APPEAL by  plaintiff and  defendants f r o m  Carr, J., a t  October Term,  
1939, of WASHINGTON. 

Civil action i n  ejectment and  t o  remove cloud f r o m  title. 
M a r t h a  F. Hodges, through whom both the  plaintiff and  the  defend- 

a n t s  claim t i t le  to  the  l and  i n  controversy, died testate. T h e  will is 
wri t ten i n  longhand on  foolscap paper  consuming the  first two pages. 
I t  is i n  a handwri t ing other t h a n  t h a t  of the  testatrix. A t  the  end the  
d u e  attestation and  execution thereof appears  a s  follows: 

"IN WITNESS, I the  said M a r t h a  F. Hodges have hereunto set m y  hand  
a n d  seal this  20th d a y  of Apri l ,  1898. 

MARTHA F. HODGES (SEAL).  

('Signed, sealed, published and  declared by  the  said M a r t h a  F. Hodges 
t o  be her  last will and  testament i n  the  presence of us, who a t  her  request 
a n d  i n  her  presence d o  subscribe our  names as  witnesses thereto. 

W. R. CHESSOX 
L. H. CHESSON." 

There  appears  on  the  marg in  the  following: 

"Certificate & order  i n  reference to  this  will recorded i n  Book of Wills 
#C, pp. 79 &c. C. V. W. AUSBON, 

Clerk Superior Court." 
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On the third page of the foolscap paper beginning a t  the top thereof 
there appears in a handwriting other than that  of the testatrix the 
following : 

"WHEREAS, I Martha F. Hodges having made my last will and testa- 
ment in writing, bearing date on the 20th day of Apr  1, 1898, and thereby 
made sundry devises and bequeaths according to then existing circum- 
stances of my estate, but which circumstances h a v ~ n g  been materially 
changed, I do by this, my writing which I hereby declare to be a codicil 
to my said will to be taken and construed as part  thereof will and direct 
that  in case my  daughter Susan L. Blount shall die without an  heir, 
then and in  such case my son W. A. Hodges shal be the sole owner 
absolutely and in  fee, of all the land bequeathed her as described in  
my will." 

Then appears on the same page the certificate or probate in the fol- 
lowing language : 

"NORTH CAROLINA-WASHINGTOE COUETY. 
"I, C. V. W. Ausbon, do hereby certify that  the clue execution of the  

fol-egoing will of Xar tha  F. Hodges, was this day proven by the oath 
and examination of W. R. Chesson and L. H. Chesson, the subscribing 
witnesses, and admitted to probate. 

"This 16th day of April, 1907. 
"Witness my hand and official seal, this 16th April, 1907. 

C. V. W. AUSBON." 

Susan L. Blount died leaving no child or grandchildren surviving her. 
She left a last will and testament in  which she devised the locus in quo  
to the defendants other than John Swain, who is in  possession merely 
as tenant. 

Plaintiff claims title under the alleged codicil as the only surviving 
child of W. A. Hodges. 

The parties having waived trial by jury and having agreed that the 
court should hear the evidence, find the facts and render judgment 
thereon, the court, after finding the facts, adjudged that the plaintiff is 
not and the defendants are the owners and entitled to the possession of 
the property in controversy. The plaini,iff excepted and appealed. 

The court, during the progress of the hearing having admitted certain 
par01 testimony and evidence of a supplemental probate of the original 
will made by the clerk 25 Xovember, 1938, entered its order striking 
such evidence from the record. The defendants excepted and appealed. 

TV. B l o u n t  R o d m a n ,  111, and 2. V .  A-orman for plaint i f f ,  appel lant .  
TV. L. W h i t l e y  and  S. S. W o o d l e y  for defendants ,  appellants.  



N. C.] S P R I N G  TERM, 1940. 157 

BARNHILL, J. If  the alleged codicil is valid as such and conveys a 
defeasible fee to Susan L. Blount then the plaintiff, daughter of W. A. 
Hodges, is the person to whom title to said land reverts. I f  the paper 
writing relied on by plaintiff as a codicil is void and of no effect then 
the defendants are the owners of the premises. 

A will, to be sufficient in law to convey any estate, real or personal, 
must have been written in the testator's lifetime and signed by him, or 
by some other person in his presence and by his direction, and sub- 
scribed in his presence by two witnesses at least. C. s., 4131. 

The right to dispose of property by will is not a natural right. I t  is 
conferred and regulated by statute. Pullen v. Comrs., 66 N. C., 361; 
Peace v. Edwards, 170 N .  C., 64, 86 S. E., 807. I t  is not effectual as a 
muniment of title unless executed as required by law and probated in 
accord with the terms of the statute. 

I t  is not required that the testator subscribe the will. I f  his name 
appears in his handwriting in the body of the will this is a sufficient 
signing within the meaning of the statute. Hall ?i'. Misenheimer, 137 
N. C., 183; Richards v. Lumber Co., 158 X. C., 54, 73 S. E., 485; 
Burriss v. Starr, 165 X. C., 657, 81 S. E., 929; Peace v. Edwards, supra. 

But the statute expressly requires that the will shall be subscribed in 
the presence of the testator by two witnesses at least. C. S., 4131. And 
there can be no will until it is written and acknowledged by the testator. 
Therefore, there can be no witnessing until this is done, and where the 
statute requires an instrument to be subscribed by witnesses, the names 
of the witnesses must appear at the end of the ins~rument. Richards 
v. Lumber Co., supra; Peace v. Edwards, supra; In re Fuller, 189 N. C., 
509, 127 S. E., 549. 
h codicil must be executed with the same formality as a will and the 

requirements of the statute must be strictly observed. Spencer v. 
Spencer, 163 N. C., 83, 79 S. E., 291; Mordecai's Law Lectures, Vol. 2, 
p. 1135. 

I n  probating a will the clerk is required to take, in writing, the proof 
and examinations of the witnesses touching the execution of the will and 
to embody the substance of such proof and examination in his certificate 
of the probate thereof, which certificate must be recorded with the will, 
C. S., 4143. And no will is effectual to pass title to real estate unless it 
shall have been duly proved and allowed in the probate court of the 
proper county and is recorded in the office of the Superior Court clerk 
of the county wherein the land is situate. C. S., 4163. Osborne v. 
Leak, 89 N.  C., 433. 

I t  is apparent on the face of the record that the probate of the clerk 
related to the will of Martha F. Hodges which had been signed by her 
and witnesses as required by statute. I t  further appears from the word- 
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ing  thereof that  the alleged codicil was written sulxequent to the execu- 
tion of the will. I t  expressly refers to a will theretofore made and to 
material changes in  circumstances since arising, and is likewise referred 
t o  as a codicil. I t  cannot be considered as a par t  and parcel of the 
original will. 

There is no evidence that  Mary F. Hodges signed the same or that  it 
has been subscribed by two witnesses to her signature. Nor  is i t  made 
to appear that  it is i n  the handwriting of the testatrix, or that  i t  was 
found among her valuable papers and effects or was lodged in the hands 
of some person for safekeeping. Furthermore, there has been no pro- 
bate thereof, without which, i n  any event, it  is not effectual as a convey- 
ance of real estate. See Riley v. Carter, 158 N. C., 484, 74 S. E., 463; 
(J. s., 4163. 

On plaintiff's appeal, the judgment below is 
Affirmed. 

I n  view of the disposition made of plaintiff's appeal the question pre- 
sented on the appeal of the defendants becomes immaterial. However, 
on the question as to whether the clerk had the right to amend his 
original probate reference may be had to Boggan z. Somers, 152 N .  C., 
390, 67 S. E., 965. 

Defendants' appeal 
Dismissed. 

CLYDE FARMER, EMPLOYEE, V. BEMIS LUMBER COMPANY, EALPLOYER, 
AND CONSOLIDATED UNDERWRITERS, CARRIER. 

(Filed 26 February, 1940.) 

1. Master and Servant 8 3 Q L C a u s e  remanded for findings necessary to 
determination, as question of law, whether plaintiff was employed by 
independent contractor. 

In this cause, defendants denied liability under the Workman's Com- 
pensation Act on the ground that defendant employer let the work by 
independent contract and that the contractor subcontracted the work by 
independent contract to the partners who employed the employee who was 
injured. The proceeding is remanded for definite findings of fact, inde- 
pendent of conclusions of law, as to whether the reslwctive parties entered 
into the contracts set out in the exhibits and, if so, the facts with respect 
to the relationship between the parties and the further fact as to who 
mas the actual employer of plaintiff, i n  order that it may be determined 
as a conclusion of law whether claimant was an employee of the defend- 
ant within the meaning of the Compensation Act. 
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2. Master and Servant 5 55g- 
When the findings of the Industrial Commission are insufficient for a 

proper determination of the questions involved, the proceeding will be 
remanded to the Industrial Commission for additional findings. 

3. Master and Servant 5 5 2 ~ -  
The Industrial Commission should make specific and separate findings 

of fact and conclusions of law upon those facts even though the matter 
presented be a mixed question of law and of fact. 

APPEAL by defendants from Hamilfon, Special Judge, a t  September 
Term, 1939, of GRAHAM. 

Proceeding under the Korth Carolina Workmen's Compensation Act 
to determineliability of defendants to claimant. 

Plaintiff contends that  on 15 June,  1937, while working for defendant 
Bemis Lumber Company, a corporatibn, cutting timber a i d  peeling bark, 
he was injured by accident arising out of and in the course of his em- 
ployment, resulting in disability. 

Defendants deny liability therefor for that  they contend plaintiff was 
in  the employment of McKenzie and Evans, independent contractors 
under contract with A. B. Anderson, who was independent contractor 
under contract with Bemis Lumber Company. 

After hearing evidence offered by the respective parties, the hearing 
Commissioner "finds the facts i n  relation thereto" in  the main as follows : 

(1) The Bcmis Lumber Company, a corporation engaged in  the 
lumber business, having contracted to cut, log and bark all the hemlock 
timber on the Snowbird boundary of and for the Champion Fibre  Com- 
pany, in Graham County, "offers in evidence a contract purporting to 
show that  A. B. Anderson was an  inde~enden t  contractor for the Bemis 
Lumber Company, and as such had exclusive control over the logging 
activities on Snowbird; that  Bemis Lumber Company carries compen- 
sation insurance . . . and . . . had the policy endorsed so as 
to cover the employees of A. B. Anderson, who the defendants contend 
was doing the job as an  independent contractor under the terms of the 
contract set out in the record as defendants' Exhibit B, and in turn the 
independent contractor, under Exhibit B, attempted to re-contract work 
to McKenzie and Evans, two more independent contractors under the 
alleged independent contract agreement referred to i n  the record as de- 
fendant's Exhibit A, and the plaintiff was working under the supervision 
of McKenzie and Evans a t  the time of the alleged in jury;  . . . 
that  plaintiff, along with other employees that  were working for McKen- 
zie and Evans, were paid their w ~ e k l y  wages by checks issued directly 
from the defendant, Bemis Lumber Company; . . . that  during all 
of the period of this time the said A. B. Anderson was not only an  
alleged independent contractor for the Bemis Lumber Company, but was 
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a paid superintendent and was on the pay roll o:f the Bemis Lumber 
Company as a superintendent, which, to say the least, is a most unusual 
situation that an individual could operate in such a dual capacity; 
. . . that plaintiff in this case, together with all other employees that 
worked for McKenzie and Evans and the employees that worked for 
A. B. Anderson all boarded a t  a camp known as the 'Bemis Lumber 
Company camp' that was supervised by Bnderson ; . . . that neither 
Anderson nor McKenzie and Evans were inde~endent contractors but 
they, themselves, in truth and fact, were employees of the Bemis Lum- 
ber Company, acting in supervisory and foremanship capacity, and that 
plaintiff at  the time of the alleged injury, on 15 June, 1937, was not 
an employee of either Anderson nor McKenzie and Evans, but in truth, 
fact and law, was an employee of the Bemis Lumber Company, and it is 
of' striking interest to note that the work to be done under the original 
contract of the Bemis Lumber Company with the Champion Fibre Com- 
pany filtered down the line by the provisions of the purported independ- 
ent contracts until it reached the point where the work was actually done 
by thirteen so-called independent contractors, none of whom carrying 
compensation insurance and all of them keeping their employees to 14 
or less, which leads the Commissioner to the opinion that the whole plan 
is a scheme to avoid responsibility under the Workmen's Compensation 
Law." 

( 2 )  That on 15 June, 1937, "while working f'3r defendant Bemis 
Lumber Company as heretofore found" the claimant received an injury 
by accident arising out of and in the course of his employment, as result 
of which he was disabled for a specified period. . 

Upon appeal thereto by defendants from award of compensation to 
claimants, the Industrial Commission, after making certain findings of 
fact without respect to disability of claimant, affirmed in all other re- 
spects the findings of fact, conclusion of law and the award of the hear- - 
ing Commissioner, all of which was affirmed by judgment on appeal to 
Superior Court. Defendants appeal therefrom to Supreme Court, and 
assign error. 

Ralph Moody and Mallonee & Mallonee for plaintiff, appellee. 
R. L. Phillips for defendants, appellmts. 

WINBORNE, J. Careful consideration of the record on this appeal 
shows insufficient findings of fact for a determination of questions pre- 
sented for decision. 

The controversy between the parties raises these factual questions with 
respect to which the Industrial Comn~ission should make specific findings 
of fact, independent of conclusions of law: 
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(1 )  Did Bemis Lumber Company and A. B. Snderson enter into the 
alleged written contract referred to as Exhibit B ?  

(2)  I f  so, what are the facts with respect to the relationship of the 
contracting parties, and with regard to the performance of the contract 2 

( 3 )  Did 8. B. dnderson and McKenzie and Evans, partners, enter 
into the alleged written contract referred to as Exhibit A ?  

(4) I f  so, what are the facts with respect to the relationship of the 
contracting parties, as between themselves and with Bemis Lumber 
Company, and further with regard to the performance of the contract as 
between them ? 

(5) By whom was plaintiff actually employed, and for whom was he 
working at the time of his in jury? 

Upon findings of fact by the Industrial Commission with reference to 
the first four questions, when supported by sufficient competent evidence, 
there will arise questions of law as to whether both A. B. dnderson and 
McKenzie and Evans, respectively, or either of them, were independent 
contractors. The legal conclusion thereon, with the facts found in refer- - 
ence to the fifth question, mill present the question of law: Was plaintiff 
in the employment of the Remis Lumber Company within the meaning 
of the North Carolina Workmen's Compeilsation Act at  the time of his 
injury? 

When findings of fact are insufficient for proper determination of 
questions raised, the proceeding will be remanded to the' Industrial Com- 
mission for further consideration in accordance with orderly practice. 

The record on this appeal leads us to say that as basis for an award 
in proceedings under the North Carolina Workmen's Compensation Act, 
the findings of fact and the conclusions of law upon those facts should - 
be specifically and separately stated to the end that courts in appellate 
capacity may properly review the questions of law involved. This prac- 
tice should be followed even though the matter presented be a mixed 
question of law and of fact. 

Remanded. 

ALFRED N. COOK, EMPLOYER, V. BEMIS LUMBER COMPANY, EMPLOYER, 
AND CONSOLIDATED UNDERWRITERS, CARRIER. 

(Filed 28 February, 1940.) 

APPEAL by defendants from Hamilfon, Special Judge, at  September 
Term, 1939, of GRAHAM. 

Proceeding under the North Carolina Workmen's Compensation Act 
to determine liability of defendants to claimant. 

6-217 
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Plaintiff claims that on 3 July, 1937, while working for defendant 
Bemis Lumber Company, a corporation, his knee mas cut and injured by 
accident arising out of and in the course of his employment as a result 
of which he suffered disability. Defendants deny liability therefor for 
that, as they contend, plaintiff, at  the time of h ~ s  injury, was in the 
employment of the partnership of Hooper and Anderson, independent 
contractors under a contract with Bemis Lumber Company. 

After hearing evidence offered by the respective parties, the hearing 
Commissioner "finds as a fact from the evidence that   la in tiff received 
an injury by accident arising out of and in the course of his employment 
for the defendant Bemis Lumber Company, on the 3rd day of July, 
1937, . . . that the plaintiff at  the time of his injury . . . was 
an employee of the Bemis Lumber Company and was not, in fact, an 
enlployee of Hooper and Anderson, a would-be contractor from Bemis 
Lumber Company. . . ." 

Then after stating that "the defendant offered in evidence a contract 
which they contend established the relations of an independent con- 
tractor between Bemis Lumber Company and Hooper and Anderson the 
Commissioner finds that this contract does not establish the relations of 
an independent contractor for the reason . . . that A. B. ,4nderson, 
one of the partners in the so-called partnership, was the superintendent 
for the Bemis Lumber Company, and was at  all times hereinafter men- 
tioned a superintendent for the Bemis Lumber Company, including the 
period of operation under the so-called contract, and was on the pay roll 
of the Bemis Lumber Company as superintendent; . . . that the 
other partner, Hooper, was an uneducated man and knew very little 
about the transacting of business and had been an employee of the Bemis 
Lumber Company for years prior to the 15th of April, 1936, and there 
was no community of interest between Hooper and Anderson, Anderson 
b14ng superintendent and Hooper being a mere employee; . . . that 
the contract which the defendant contends established the relations be- 
tween the independent contractor and the Bemis Lumber Company was 
signed by A. B. Anderson; . . . that his co-partner, Hooper, never 
saw the contract and never signed the same and didn't know what the 
contents of the same was; that Hooper and Anderson used the equipment 
in performing the terms of the would-be contract that was the property 
of Bemis Lumber Company, . . . that the employees of the so- 
called independent contractors, including the plaintiff, were paid by 
checks signed by the officers of the Bemis Lumber Company and that the 
checks were delivered to the plaintiff in this case and to other employees 
of the so-called independent contractors at the office of the Bemis Lumber 
Company. 
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"Therefore, for the reasons heretofore set forth and for other reasons 
as set out in the record, Commissioner finds as aforesaid, the plaintiff 
was an  employee, not of Hooper and Anderson, but of the Bemis Lumber 
Company at  the time of the alleged injury. The Commissioner further 
finds as a fact that  the company in carrying on their activities had 
thirteen of the so-called independent contractors, and it so happened that 
none of the thirteen carried compensation insurance and that none of the 
thirteen independent contractors employed more than fourteen employees. 
Therefore, it appears to the Commissioner that the thirteen would-be 
independent contractors is an  effort on the part of the Bemis Lumber 
Company to avoid responsibility under the provisions of the Workmen's 
Compensation Law under these circumstances." 

Upon appeal thereto by defendants from award of compensation to 
claimant, the Full  Commission affirmed the findings of fact, conclusions 
of law and the award of the hearing Commissioner, all of which were 
affirmed on appeal to Superior Court. From judgment in accordance 
therewith, defendants appeal to Supreme Court and assign error. 

T.  M.  J e n k i n s  for plaint i f f ,  appellee. 
R. L. Phi l l ips  for defendants ,  appellants.  

WINBORKE, J. The findings of fact presented upon the record on this 
appeal are insufficient for proper consideration of determinative ques- 
tions. 

The controversy between the parties raises three factual questions 
relative to which there should be specific findings of fact, independent of 
conclusions of law. 

( 1 )  Did Bemis Lumber Company enter into the alleged written con- 
tract with the partnership of Hooper and Anderson, introduced in 
evidence ? 

( 2 )  If so, what are the facts with respect to the relationship of each 
of the contracting parties and with regard to the performance of the 
contract ? 

( 3 )  By whom was plaintiff actually employed, and for whom was he 
working at  the time of his in jury?  

Upon the findings of fact by the Industrial Commission with refer- 
ence to the first two questions, when supported by sufficient competent 
eridence, there will arise the question of law as to whether the contract 
between Bemis Lumber Conlpany and the partnership of Hooper and 
Anderson, if made, had the effect of creating the relationship of inde- 
pendent contractors. The legal conclusion thereon, with the facts found 
i n  reference to the third question, will present the question of law: Was 
plaintiff, a t  the time of his injury, in the employment of the Bemis 
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Lumber Company within t h e  meaning of the  N o r t h  Carol ina Workmen's 
Compensation Act  ? 

F o r  f u r t h e r  procedure a n d  practice reference is here made  t o  the  
concluding paragraphs  in opinion in Farmer v. Lumber Co., ante, 158,  
which a r e  here reiterated. 

Remanded. 

(2. L. TEMPLETON V. CLAUDE KELLEY, CHA.RLES ALEXANDER, 
BEATY SERVICE COMPANY, A CORPORATION; A X D  L. L. LEDBETTER, 
TREASURER OF THE CITY O F  CHARLOTTE. 

(Filed 28 February, 1940.) 

1. Appeal a n d  Er ror  § 4-Petition t o  rehear allowed in part and denied 
i n  part. 

The petition to  rehear is allowed in this case a s  to that par t  of the 
opinion holding that the trial court erroneously failed to charge on the 
qnestion of proximate cause, i t  appearing that  the instruction taken con- 
textually a s  a whole did sufficiently charge on this aspect of the case, but 
the petition is denied as  to the part of the opinion holding that the charge 
of the trial court contained prejudicial error on another aspect of the 
case. 

2. Appeal and  E r r o r  § 39- 
Conflicting instructions on a material aspect of the case is perforce 

prejudicial, since it  cannot be assumed that members of the jury a re  able 
to determine when the court states the law correct1,y and when incorrectly. 

3. Same-- 
While the trial court may correct any part of the charge, an additional 

instruction correctly stating the law on a material aspect of the case 
cannot be held to correct a prior inconsistent charge on the same question 
when such additional instruction does not refer to, correct or retract the 
prior instruction. 

4. Automobiles 8 24d-Charge on issue of respondeat superior held erro- 
neous. 

I n  this action against the driver of a motor ~ e h i c l e  and his alleged 
employer, the trial court charged the jurg to answer the issue of negli- 
gence in favor of plaintiff if they found that  the driver was negligent, 
without charging the jury that  the corporate deferdant could not be held 
liable unless the individual defendant was its employee. Later, by addi- 
tional instructions, the court charged the jury on this aspect of the case. 
Held:  The additional instructions cannot be held a correction of the prior 
instructions, and there being a conflict in  the charge on this material 
aspect of the case, the error is prejudicial. 

5. Same-- 
In  this action against the driver of a motor vehicle and his alleged 

employee, the charge of the court i s  held for  error in failing to present 
the question of whether the alleged employee, a t  the time of the accident, 
was about his master's business and acting within the scope of his em- 
ployment. 
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PETITION to rehear. Original opinion reported 216 N. C., a t  p. 487. 

U h l m a n  8. Alexander for plaintif f ,  appellee. 
H.  L. T a y l o r  for defendant ,  appellant.  

BARNHILL, J. I n  the original opinion i t  is stated that  the portion of 
the charge there quoted is erroneous (1) in  that  i t  omits the element of 
proximate cause, and (2) in that  i t  required a n  affirmative answer to 
the issue of negligence as against the alleged employer if the jury should 
find negligence on the part  of the alleged employee. I t  was further held 
that  the charge of the court on the law controlling the right of pedes- 
trians to cross a public street a t  a point other than a t  the intersection, 
sec. 135 (c) ,  ch. 407, Public Laws 1937, was incorrect. 

The petition to rehear is predicated upon the assertion (1 )  that  this 
Court overlooked instructions of the trial judge on proximate cause im- 
mediately following the quoted portion of the charge, as well as in other 
sections thereof, and that  ( 2 )  the error, if any, as to the liability of the 
alleged employer is cured by subsequent instructions thereon. The 
opinion in  respect to the error in the charge as to the right of the pedes- 
tr ian to cross the street is not challenged. 

From a rereading of the charge i t  is made to appear clearly that  there 
was an  inadvertence in the original opinion in respect to the failure of 
the court below to charge the jury on the element of proximate cause in 
relation to the first issue. We are now of the opinion that  this phase of 
the law was adequately presented to the jury. 

The fact remains, however, that  the portion of the charge discussed 
was defective in that  i t  required the jury, upon a finding of negligence 
on the part  of the alleged employee, to answer the issue of negligence in 
the affirmative as against the alleged employer. But  the petitioner 
asserts and contends that  this error was later corrected by the court. 

After the trial judge had completed his charge, addressing counsel, he 
inquired, W o w  is there any particular matter, gentlemen, that  the 
Court has overlooked?" After a conference with counsel for plaintiff 
he further instructed the jury as follows : 

"Now, upon this first issue, gentlemen, going back to that  temporarily, 
you will notice the wording of the issue : 'Was the plaintiff injured by 
the negligence of the defendant 2' 3 s  the court originally instructed 
you, that  has no reference to the defendant Ledbetter. He is, so to 
speak, a nominal party in this suit. I t  does refer, however, to Claude 
Kelley and to the Beaty Service Company." 

Then, after briefly stating the contentions of the parties as to whether 
Kelley was a n  employee of the Reaty Service Company, the court pro- 
ceeded further : 
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'(Now, remembering the rules that the Court has glven you, if you find 
that the defendant Kelley was responsible for this accident, and that the 
plaintiff is entitled to recover of him, t h m  the court further charges yon, 
the burden being upon the plaintiff, if you find that Mr. Alexander took 
his car down to the Beaty Service Company and turned it over to the 
Beaty Service Company for the purpose of them usmg it as a taxi, and 
they in turn made some arrangement with the defendant Kelley, retain- 
ing over Kelley the right to hire him and to fire him at their own 
motion, and, further, that they retained the right to fix the amount of 
charge that he would make; that they required the said Kelley to report 
to them any accidents or injuries that might occui-, and that they re- 
quired him to come here to get his gas and oil and his repairs, then the 
Court charges you that he was a servant of the Service Company, and 
that you will answer the issue 'Yes'; but if you fail to so find, the 
burden being upon the plaintiff, then you will answer the issue 'Yes, as 
to the defendant Kelley.' I s  that clear, gentlemen? 

"And I forgot to say, gentlemen, that you further find that they put 
up the deposit as required by the statute covering this particular car. 
Take the case, gentlemen." 

We were cognizant of this later portion of the charge when the orig- 
inal opinion was written. We simply refrained, perhaps unwisely, from 
extending the discussion to include the principle that where there are 
conflicting instructions upon a material point we will not assume that 
the jurors possessed such discriminating knowledge of the law as would 
enable them to disregard the erroneous and to accept the correct state- 
ment of the law as their guide. The members of the jury are not sup- 
posed to be able to determine when the judge states the law correctly and 
when incorrectly. Edwards 21. R. R., 129 N. C., 78; Williams v. Haid,  
118 N. C., 481; Tillett v .  R. R., 115 N. C., 663; Edwards v. R. R., 132 
N. C., 99; Hoaglin 11. Telegraph Co., 161 N .  C., 390, 77 S. E., 417; 
Champion v. Daniel, 170 N .  C., 331, 87 S. E., 214; ~Pimbrough v.  Hines, 
180 N .  C., 274, 104 S. E., 684; S. v.  Falkner, 182 I T .  C., 793, 108 S. E., 
756; 8. v. Bush, 184 N. C., 778, 114 S. E., 831; Young v. Comrs., 190 
N .  C., 845, 130 S. E., 833; Warren v. Fertilizer Works,  191 N .  C., 416, 
131 S. E., 723; May v.  Grove, 195 N .  C., 235, 141 8. E., 750. 

The conflicting instructions were material and prejudicial. 
While the court may correct any part of the charge, it is apparent 

that the last quoted portion was not given as a correction of the error in 
the former portion. The record discloses that the court instructed the 
jury at  least three times that if it found that the defendant Kelley was 
negligent (in the manner indicated) that it should answer the first issue 
"Yes" without reference to the existence or nonexistence of the relation- 
ship of employee and employer. We may not assume that the jury 
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wholly disregarded the charge in  this respect and followed the later 
instructions in arriving a t  the answer to the first issue. 

Furthermore, non constat Kelley was a servant of Beaty Service Com- 
pany, was he about his master's business, acting within the scope of his 
employment a t  the t ime? This is not admitted and the court did not 
require the jury to so find before answering the issue in the affirmative 
as against the Beaty Service Company. Linville z'. Nissen, 162 N.  C., 
95, 77 S. E., 1096; Mart in  v. Bus  Line,  197 N .  C., 720, 150 S. E., 501; 
Mason v. Texas  Co., 206 N .  C., 805, 175 S. E., 291; V a n  Landingham 
V .  Sewing Machine Co., 207 N .  C., 355, 177 S. E., 126. The last state- 
ment of the law on the first issue was, therefore, materially defective. 

There are other exceptive assignments of error in the record which are 
not without merit. As the questions presented thereby may not again 
arise we did not originally and do not now discuss them. 

The case was brought back to the end that  we might correct the inad- 
vertence in the former opinion in respect to the statement that  the court 
had failed to properly charge the jury on the question of proximate 
cause. 

The petition is 
Allowed in part  and 
Denied in part. 

STATE r. CALEB WRAY, WILLIAM MARTIN A N D  CLAUD COOK. 

(Filed 28 February, 1940.) 

1. Criminal Law 5 4lb-Cross-examination beyond scope of examination- 
in-chief for the purpose of showing bias rests in the discretion of the 
trial court. 

The extent of the cross-examination of a witness beyond the scope of 
the examination-in-chief for the purpose of showing bias rests in the 
sound discretion of the trial court, and the action of the court in sustain- 
ing an objection to a question asked for the purpose of showing that the 
witness was biased cannot be held prejudicial and does not disclose abuse 
of discretion when it appears that the witness had theretofore answered 
another question having the same import. 

2. Criminal Law 5 81c- 
Error must be prejudicial in order to entitle defendant to a new trial. 

3. Arrest 5 3: Assault 5 11- 
Evidence held sufficient to be submitted to the jury as to each defend- 

ant on the charge of obstructing justice in interfering with police officers 
in the discharge of their duty in making an arrest, and as to one of the 
defendants on the charge of assault with a deadly weapon. 
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4. Criminal Law 88 BSa, 53c- 
A charge to the effect that, in the absence of an admission or evidence 

establishing a presumption of guilt sufficient to overcome the presumption 
of innocence, the most that can be required of a defendant in a criminal 
prosecution is explanation but not exculpation, is held without error. 

5. Arrest 5 lb--0fflcers may enter public o r  private property to investigate 
disturbance and may make arrest without warrant to prevent breach 
of peace. 

An instruction to the effect that police officers had a right to enter a 
cafe without a warrant and make whatever investigation they deemed 
necessary is held without error, since the officers have a right to enter a 
public place as invitees unless forbidden to enter therein, and further, 
officers may enter public or private property upon hearing a disturba~lce 
therein and make an arrest without a warrant to r~revent a breach of the 
peace. C. S., 4542, 2642. 

APPEAL by defendants from Nettles, J., a t  August Term, 1939, of 
ROCRINGHAM. N O  error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

Glidewell & Glidewell for defendants. 

SCHENCK, J. The three defendants were convicted of resisting and 
obstructing public officers in discharging their duties as policemen of 
Mayodan (C. S., 4378), and the defendant Wray  was also convicted of 
an  assault with deadly weapon (C. S., 4215). 

The State's evidence tended to show that  two policemen of Mayodan 
entered a cafe operated by the wife of the defendant W r a y ;  that  Wray  
cursed and struck one of the policemen, whereupon the other policeman, 
the chief, told Wray  to consider himself under awest, and placed his 
hands upon W r a y ;  that  the other two defendants, Martin and Cook, 
caught hold of the officers and of Wray and stated that  the officers should 
not take Wray  to jail, that  a struggle with the oflicers ensued wherein 
all three defendants were engaged; that  the defendant Wray  was taken 
to the town jail and there threw a brass lock weighing a half pound or 
more a t  one of the officers. 

The  defendants' evidence tended to show that  officers entered the cafe 
of the wife of defendant Wray, and without cause grabbed hold of 
defendant Wray  and that  Wray  struggled to release himself, and that  
the other two defendants, Martin and Cook, did not enter the struggle 
or in any way obstruct the officers; that  the officers did not have a 
warrant ;  and further, that  the defendant Wray  did not throw the lock 
a t  either of the officers a t  the jail. 
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The defendants assign as error the following: "On cross-examination 
Chief Jones (State's witness) was interrogated: 'Q. You have got it in 
for this boy and some of those other boys, haven't you? A. NO, sir. 
Q. I ask you if you didn't employ private counsel to prosecute them? 
Objection by the solicitor. Objection sustained. Exception."' This 
assignment is untenable. 

While it may be that the assignment cannot be denied for the reason 
that the answer the witness would have made to the interrogatory does 
not appear in the record, Newbern v. Hinton, 190 N.  C., 108, since the 
interrogatory was made upon cross-examination, Etheridge v. R. R., 209 
N. C., 326, still when it was sought to go beyond the scope of the exami- 
nation-in-chief to determine the interest or bias of the witness and to 
impeach his credibility the method and duration of the cross-examination 
for these purposes rested largely in the discretion of the trial court. 
S. v. Beal, 199 N .  C., 278; 8. v. Coleman, 215 N.  C., 716. I t  does not 
appear that there has been any prejudicial abuse of discretion by the 
trial court, in view of the fact that the witness had been required to 
answer the interrogatory just preceding the one to which the objection 
was lodged. The two interrogatories were practically the same in pur- 
pose, namely, to show the bias of the witness being cross-examined. I t  
must a@pear that the ruling complained of was prejudicial to avail the 
appellant. S. v. Smith, 164 N.  C., 475; Collins c. Lamb, 215 N .  C., 719. 

The exceptions to the court's refusal to sustain the defendants' de- 
murrers to the evidence lodged under C. S., 4643, were properly over- 
ruled, since the State's evidence, if believed, was amply sufficient to 
sustain the convictions. 

The defendants assign as error the following excerpt from the charge: 
"In the absence of some admission or evidence establishing an opposite 
presumption, sufficient to overcome the presumption of innocence, the 
most that can be required of a defendant in a criminal prosecution is 
explanation but not exculpation." This assignment cannot be sustained. 
The excerpt in practically verbatim language is approved in Speas v. 
Bank, 188 N. C., 524. 

The defendants assign as error the following excerpt from the charge: 
"The court charges you as a matter of law the officers had a right to go 
upon those premises and investigate any matter they deemed to be needed 
to be investigated, and that they had a right to go on the premises with- 
out a warrant.'' This excerpt cannot be held for error, since it appears 
from all the evidence that "those premises" was a cafe, a public place, 
and the officers were at  least invitees thereto until forbidden to enter 
therein, and, moreover, it was the duty of public officers upon hearing 
loud noises and swearing emanating from the cafe to investigate and 
stop the disorder. For the purpose of preventing a breach of the peace 
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or other crime an officer may enter either public or private property. 
"Every person present at  any . . . breach of the peace, shall 
endeavor to suppress and prevent the same, and, if necessary for that 
pu.rpose, shall arrest the offenders." C. S., 4542; S .  v. McAfee,  107 
N.  C., 812. And a policeman, who has the same authority to make 
arrests within the town limits as is vested by law in a sheriff, C. S., 
2642, is authorized to make an arrest for a breach of the peace com- 
mitted in his presence without a warrant. 8. v. McA4fee, supra. 

The other exceptions set out in the appellants' brief relating to the 
conrt's refusal to set aside the verdict, the refusal to grant new trials for 
errors, and the judgments entered, are formal, and are disposed of by 
the discussion of the other assignments of error. 

On the record we find 
:No error. 

J. K.  JONES, ADMINISTRATOR, v. SOUTHERN RBILlVAY COMPANY. 

(Filed 28 February, 1940.) 

Railroads § 1 h E v i d e n c e  held to require submission of case to jury under 
doctrine of last clear chance. 

Evidence that intestate had been drinking, that he and his companion 
were seen down between the rails of defendant's track, doubled up and 
in an apparently helpless condition, and that they were struck by defend- 
ant's train approaching along the track which was straight and unob- 
structed for a distance of seven hundred feet, ie held sufficient to be sub- 
mitted to the jury, and judgment of nonsuit is improperly entered. 

APPEAL by plaintiff from Cowper, Special Judge', at October Term, 
1939, of JACKSON. 

Civil action to recover damages for death of plaintiff's intestate 
alleged to have been caused by the wrongful act, neglect or default of 
the defendant. 

Plaintiff's intestate was killed on the afternoon of 19 June, 1938, 
about 2 :00 p.m., when he was struck by defendant's eastbound freight 
train, running between Dillsboro and Barker's Creek in Jackson County. 
The train was composed of two engines and a caboose. I n  railroad 
parlance it was '(dead-heading," i e . ,  running on return trip with only 
engines and caboose. 

I t  is in evidence that just prior to the injury plaintiff's intestate and 
one Arthur Roland were seen on defendant's track "doubled up between 
the two rails . . . kind of wadded up . . . they were both 
down, and the one that had on the coat (plaintiff's intestate) was nearly 
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piled u p  in a wad." They were both drinking and "they looked like 
they were helpless." I t  is further in evidence that  they could be seen 
from the west for a distance of 700 feet. "There was no obstruction 
between where those men were down to this point 700 feet west." They 
were both run  over and killed. 

From judgment of nonsuit entered a t  the close of plaintiff's evidence, 
he appeals, assigning errors. 

St i l lwel l  & St i l lwel l  for plaint i f f ,  appellant.  
W .  T.  J o y n e r  and  Jones ,  W a r d  & Jones  f o r  de fendan t ,  appellee. 

STACY, C. J. The defendant insisted with quite good fortune in the 
court below that  the case sub  judice is controlled by the decision in 
L e m i n g s  v. R. R., 211 N. C., 499, 191 S. E., 39, where a nonsuit was 
sustained when a drunken pedestrian was killed by a moving train while 
he was sitting on a crosstie, with his elbows on his knees, and with his 
head between his hands. We think the two cases are sufficiently differ- 
ent to lead to opposite results so f a r  as the motions to nonsuit are con- 
cerned. Here, there is evidence permitting the inference that  plaintiff's 
intestate and his companion were down on the track apparently in a 
helpless condition, while in the L e m i n g s  case, supra,  no such evidence 
appeared. 

The instant case falls within the line of decisions of which Henderson  
v. R. R., 159 N. C., 581, 75 S. E., 1092, and J e n k i n s  v. R. R., 196 N. C., 
466, 146 S. E., 83, may be cited as fair ly illustrative. I n  C u m m i n g s  
v. R. R., ante ,  127, the pertinent authorities are reviewed and the prin- 
ciples of liability and nonliability in such cases clearly stated. What 
was there said is applicable here. To reiterate the substance of that  
opinion would only be to plow again the field which has been so recently 
furrowed with accuracy and precision. 

On  the record as presented, there was error i n  withholding the case 
from the jury 

Reversed. 

WACHOVIA BANK & TRUST COMPANY, TRUSTEE UNDER THE WILL OF 

GEORGE S. KERNODLE, v. SANTIE LAWS ET AL. 

(Filed 28 February, 1940.) 

1. Trusts § 11: Executors and Admidstrators § 2.1- 

While a court of equity may have the power to terminate a trust and 
distribute the trust property prior to the happening of the contingency 
prescribed by testator for the termination of the trust, when such action 
is  necessary or expedient, or when consented to by all the interested 
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parties, it is error for the court to do so upon consent of only a few of 
the beneficiaries and in  the absence of any shewing of necessity or 
expediency. 

The failure of beneficiaries to file answer to a suit praying for a con- 
struction of the will creating the trust and for the advice and instruc- 
tions of the court in administering same, cannot be (:onstrued as a consent 
to the modification or the termination of the trust. 

3. Sam- 
In an action to modify or terminate a trust, unborn infants who might 

have some contingent interest in the assets of the trust should be repre- 
sented by a guardian ad  litenz. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Nett les ,  J., at  November Term, 1939, of 
ROCKINGHAM. 

M a n l y ,  H e n d r e n  & W o m b l e  and  W.  P. Sandridge for plaintiff ,  ap-  
pellant. 

W .  M.  A l len  and H o k e  F. Henderson for Sophia  Kernodle  T u r n e r  
et al., defendants ,  appellees. 

SCHENCK, J. This was an action hy the Wachovia Bank & Trust 
Company as substituted trustee under the will of the late George S. 
Kernodle for a construction of said will and for aclvice and instruction 
in administering the trust therein established. 

There were fifty-three named defendants, fourteen of whom filed 
answers. 

The will involved established a trust of the real estate of the testator 
and provided among other things that the trust should terminate and 
the funds thereof be distributed upon the death of live cestuis que trust-  
e d ,  naming them, and although i t  appears that two of these persons are 
still living in the court's judgment decreed the dissolution of the trust 
and the distribution of the assets at  this time. This distribution of the 
assets necessitated the ascertainment of the heirs of the said five cestuis 
que  trustent ,  including the two living ones, and notwithstanding n e m o  
est haeres v icent is ,  the court's judgment designates who these heirs are. 

While it may be conceded that a court of equity has the power by 
consent of the interested parties, or when necessity, or even expediency, 
impels, to close a trust and distribute the assets thereof sooner than was 
contemplated by the trustor; or otherwise modify the trust when such 
modification is so consented to or rendered necessary or expedient, 
Reynolds  v .  Reynolds ,  208 N. C., 578, and cases there cited, still in the 
case at  bar the consent of all the parties interested does not appear in 
the record, nor does the necessity nor expediency for the closing of the 
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trust so appear ;  nor is such closing of the trust prayed for in the com- 
plaint. The only consent appearing of record was that  of the fourteen 
answering defendants and of nineteen other defendants whom the court 
finds were represented by counsel and agreed to and prayed the court for 
a termination of the trust. 

The consent of those defendants not answering and not represented 
cannot be implied by their failure to answer or appear for the reason 
that  the complaint does not ask for a change or modification of the trust 
established by the will, but only asks for a construction of the will and 
advice and instructions in the administering of the trust therein estab- 
lished. I t  is logical to assume that  the unanswering and unrepresented 
defendants may have been willing to have the will construed and the 
trustee advised and instructed by the court as prayed for in the com- 
plaint, and still have been unwilling to have the trust established by the 
will prematurely closed, or otherwise modified and changed as was done 
by the judgment of the court. 

The consent or necessity or expediency essential to enable the court 
of equity to enter the judgment appearing in  the record is lacking. 

Since the case must be remanded for judgment in accord with the 
complaint, i t  might be well to call attention to the fact  that  while the 
only infant defendant named seems to hare  been properly represented 
by a guardian ad lztem, no such guardian has been appointed for the 
unborn infants who might have some contingent interest i n  the assets of 
the trust inrolred and that  the appointment of such guardian ad litem 
might be rendered expedient in the event the plaintiff should desire to 
amend the complaint so as to seek a closing or modification or change 
in  the trust. 

E r ro r  and remanded. 

DEVIN, J., took no par t  in the consideration or decision of this case. 

CHARLIE BUCHANAN V. STATE HIGHWAY & PUBLIC WORKS 
COMMISSION. 

(Filed 28 February, 1940.) 

1. Master and Servant 55d- 
The Industrial Commission has the exclusive duty and authority to 

find the facts relative to controverted claims, and its findings of fact. 
with exception of jurisdictional findings, are coi~clusive on the courts when 
supported by any competent evidence. 
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2. Master and Servant § 4Od-Mndings held to support conclusion that  
injury did not arise from accident. 

The Industrial Commission found, upon supporting evidence, that claim- 
ant became temporarily sick and blind while performing usual manual 
labor in the usual manner, that his condition improved and he went back 
to work and that shortly thereafter he again suffered a similar disability. 
H e l d :  The findings support the conclusion that the injury did not result 
from an accident arising out of and in the course of claimant's employ- 
ment within the purview of the Workmen's Compensation Act. 

APPEAL by defendant from A l l e y ,  J., a t  September Term, 1939, of 
GRAHAM. Reversed. 

Plaintiff's claim for compensation for injury by accident under the 
h'orth Carolina Workmen's Compensation Act was denied by the Indus- 
tr ial  Commission upon the following findings of f ac t :  "The claimant 
on or about the 8th day of June,  1936, mas working for the State H igh-  
way Commission in Graham County and his duties required him to l if t  
a scoop filled with dir t  in order that  it might be turned over by the 
tractor that  was pulling the same and that on the day in question the 
claimant while lifting the scoop in the usual manner without anything 
unusual happening turned sick and blind and was unable to work for 
several days, he improved and went back to work about May 1, and 
after working for a short time a similar condition came upon the claim- 
ant  and he was unable to work any more until September 1st. After 
considering all the evidence in this case; the evidence of Dr.  Crawford 
and Dr .  Herbert as to the condition which the claimant was suffering 
from, the Commission is unable to find that  the claimant received an  
in jury  arising out of and in  the course of his employment which meets 
the requirements and provisions of the h'orth Carolina Workmen's 
Compensation Act." 

Upon appeal to the Superior Court "the finding, cclnclusion or award" 
of the Industrial  Commission was reversed, and the Industrial Commis- 
sion was directed to award cornpensation to the plaintiff. The d ~ f e n d -  
ant appealed to the Supreme Court. 

R. L. Ph i l l i p s  for p laint i f f .  
Char le s  Ross  for de fendan t .  

I ~ E V I N ,  J. Under the North Carolina Workmen's Compensation Act, 
dealing with the matter of compensation for injuries due to the hazards 
of industry, both the duty and the exclusive authority to find the facts 
relative to controverted claims are vested in the Industrial Commission, 
and i t  is provided by section 60 of the act that  upor, review the award 
of the Commission shall be conclusive and binding as to all questions 
of fact. I n  accord with this statutory provision it has been uniformly 
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held by this Court that, when supported by competent evidence, the 
findings of fact by the Industrial Commission are conclusive on appeal, 
and are not subject to review by the Superior Court or the Supreme 
Court. Il'illinms z.. Thompson ,  200 N .  C., 463, 157 S. E., 430; Lockey 
v. Cohen, Goldman & Co., 213 N .  C., 356, 196 S. E., 342; Lassiter v. 
T e l .  Co., 215 X. C., 227, 1 S. E. (2d), 542; McNeil l  v. Construction Co., 
216 N.  C., 744. The only exception to this rule is where the jurisdiction 
of the Industrial Commission is challenged. Aycock v. Cooper, 202 
N .  C., 500, 163 S. E., 569 ; Francis v. Wood Turn ing  Co., 204 N.  C., 701, 
169 S. E., 654. The powers of the Superior Court with reference to 
appeals from the Industrial Commission are pointed out in Tindall  v. 
Furrliture Co., 216 N. C., 306; B a n k  v. Motor Go., 216 N. C., 432; B u t t s  
c. JIontague Bros., 208 N.  C., 186, 179 S. E., 799; R y r d  v. Lumber  C'o., 
207 N .  C., 253, 176 S. E., 572. 

An examination of the record in  the instant case discloses that  there 
was competent evidence to support the findings of the Industrial Com- 
mission as to the manner in which the in jury  complained of was sus- 
tained, and we conclude that this was not an  injury by accident arising 
out of and in the course of plaintiff's employment, so as to bring the 
case within the purview of the Workmen's Compensation Act. A7eely 
v. Stafesz~illc, 212 N. C., 365, 193 S. E., 664; S lade  71. Hosiery Mills,  
209 N .  C., 823, 184 S. E., 844. The facts found by the Industrial 
Commission in this case differ in material respects from those in  Moore 
v. Sales CO., 214 N. C., 424, 199 S. E., 605, and upon which an  award 
i n  that  case was sustained. 

The court below was in error in reversing the findings and award of 
the Industrial Commission, and the cause is remanded to the Superior 
Court of Graham County for judgment in accord with this opinion. 

Reversed. 

MARIE BARRETT v. JOHN T. WIL1,IAJIS ET AL. 

(Filed 28 February, 1940.) 

1. Adverse Possession 33 4g, 19-Directed verdict in favor of defendant 
claiming by adverse possession held error. 

The land in question was devised to defendant's grantor by defeasible 
fee, which was defeated by the death of the grantor without issue. How- 
ever, the devise was void because the grantor was a witness to the will. 
There was evidence that the grantor, nevertheless, went into possession 
claiming as devisee under the will. Held: If the grantor went into pos- 
session claiming under the will his possession and the possession of de- 
fendant claiming under him would be permissive and not adverse to the 
contingent remainderman up to the time of the grantor's death. and fur- 
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ther, the burden being upon defendant to prove title by adverse posses- 
sion, a directed verdict in his favor is erroneous. 

2. Adverse Possession 5 IGEvidence held competent to show that claim- 
ant recognized termination of right to possessioi~ upon termination of 
his grantor's defeasible fee. 

The land in question was devised to defendant'?: grantor by defeasible 
fee, which was defeated by the death of the grantor without issue. How- 
ever, the devise was void because the grantor was a witness to the will. 
After the grantor's death, defendant permitted the land to be sold for 
taxes and bought in by his wife with money furnished by him. Held: 
The tax foreclosure is some evidence that defendant's possession was not 
adverse to the person claiming under the contingent remainderman, but 
that the possession was in subordination to the legal title. 

3. Trial 5 27b- 
I t  is rarely, if ever, permissible for the court to direct a verdict in 

favor of a party upon whom rests the burden of proof. 

APPEAL by plaintiff from Thompson, ,  J., a t  J anua ry  Term, 1940, of 
PASQUOTANK. 

Civil action i n  ejectment and for redemption and accounting. 
From a directed verdict in favor of defendants, the plaintiff appeals, 

assigning errors. 

M c M u l l a n  & M c M u l l a n  for plaintif f ,  appellant.  
M .  B. Sirnpson and J o h n  H .  H a l l  for defendants ,  appellees. 

STACY, C. J. This is the same case that was before us on defendants' 
appeal a t  the Spring Term, 1939, reported in 215 N. C., 131, 1 S. E. 
(2d), 366, when a new tr ial  was ordered for error i n  directing a verdict 
for  the plaintiff. Reference to the previous report of the case will suffice 
for statement of the principal facts. 

The present record differs from the one on the former appeal in two 
particulars : 

1. Upon the hearing "it was agreed and stipula.hed that  the testator, 
J. S. Jones, left him surviving 5 children, to wit, M:rs. Josephine Spence, 
George Jones, Samuel Jones, Neut 9. Jones, and S. Gertrude Sweet, who 
was the mother of the plaintiff." 

2. I t  is conceded that  defendants' possession of the lands in  dispute 
since 1900 has been ('open, notorious, continuous anll exclusive." 

The pivotal point on the defendants' claim of title by adverse posses- 
sion goes back to the character of Newton A. Jones,' possession in 1879. 
If he entered into possession of the locus i n  quo, claiming it, pro hac  
vice, as devisee under his father's will-and there is some evidence of 
this-then his possession and those claiming under him up to the t ime 
of his death would be permissive rather than adverse to plaintiff's right8 
under the ulterior limitation. Moreovrlr, the tax fcreclosure proceeding 
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instituted after the death of Newton A. Jones is evidence in  support of 
plaintiff's contention that  while defendants7 possession has been "open, 
notorious, continuous and exclusive," since 1900, nevertheless it has not 
been adverse to her rights, but rather in subordination to the legal title. 
Hill v. Bean, 150 N. C., 436, 64 S. E., 212; Shafer v. Gaynor, 117 
N.  C., 15, 23 S. E., 154. 

Then, again, in respect of defendant's claim of title by adverse posses- 
sion, the burden of proof rests upon the defendants. Hayes t i .  Cotton, 
201 N. C., 369, 160 S. E., 453. I t  is rarely, if ever, permissible for the 
court to direct a verdict in favor of a party upon whom rests the burden 
of proof. Reed v. Madison County, 213 N .  C:, 145, 195 S. E., 620; 
Yarn Mills v. Armstrong, 191 N. C., 125, 131 S. E., 416; House v. R. R., 
131 N. C., 103, 42 8. E., 553; C'ox v. R. R., 123 N. C., 604, 31 S. E., 
848; Eller v. Church, 121 N. C., 269, 28 S. E., 364. 

I t  also appears, contrary to the former record, that  the testator, J. S. 
Jones, died leaving him surviving five children. This would become 
important i n  case the jury should find that  Newton A. Jones entered 
into possession of the forfeited estate claiming i t  other than in subordi- 
nation to the provisions of the will. 

On the record as presented, there was error in directing a verdict for  
the defendants. 

New trial. 

STATE v. MOSE COX. 

(Filed 28 February, 1940.) 

1. Criminal Law 3 8lc- 
Where a general verdict of guilty is returned against a defendant prose- 

cuted upon an indictment containing two counts of equal gravity, any 
error in the judge's charge upon one of the counts is harmless, there 
being no exceptions to the instructions on the other count. 

2. Criminal Law 3 79- 
An exception not brought forward and referred to in appellant's brief 

is deemed abandoned, Rule 28. 

APPEAL by defendant from Cowper, Special Judge, at  November 
Term, 1939, of BEAUFORT. NO error. 

The defendant was charged with unlawful possession of intoxicating 
liquor for the purpose of sale, and there was a second count in the war- 
rant  charging him with unlawful sale of intoxicating liquor. From 
judgment predicated upon a general verdict of guilty, the defendant 
appealed. 
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Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

LeRoy Scott and S. M.  Blount for defendant. 

DEVIN, J. The only exception referred to in defendant's brief relates 
to  the judge's charge on the first count in the warrant. However, as 
there was a general verdict of guilty, and there was no exception to the 
judge's instructions to the jury on the second count which charged sale 
of intoxicating liquor, any error i n  the tr ial  judge's c,tatement of the law 
as to unlawful possession would become harmless. S. v. Holder, 133 
N. C., 709, 45 S. E., 8 6 2 ;  S .  v. Coleman. 178 N .  C., 757, 101 S. E., 261; 
8. v. Jarretf, 189 N .  C., 516, 127 S. E., 590. There was no motion 
for judgment of nonsuit. The  appellant did not include in  his case on 
appeal the evidence adduced in the trial, hut the statement of the evi- 
dence contained in  the judge's charge which was sent up, and to which 
no exception was taken, shows sufficient evidence to ,support the verdict. 
The  other exception noted by the defendant during the tr ial  was not 
referred to in  his brief, and therefore is deemed abandoned. Rule 28;  
8. v. Lea, 203 N .  C., 13, 164 S. E., 737; In re Beard, 202 N. C., 661, 
16:3 S. E., 748. 

I n  the tr ial  we find 
N o  error. 

R. S. JONES,  ADMINISTRATOR OF R. M. WALDROUP, DECEASED, v. HATTIE L. 
WALDHOUP. 

(Piled 25 February, 1940.) 

1. Evidence § 18: Executors and Administrators 8 I h E v i d e n c e  held 
relevant as tending to corroborate defendant's evidence and contentions. 

In an administrator's action against the widow of intestate to recover 
certain stock and a note as assets of the estate, testimony of disinterested 
witnesses of conversations with intestate in which he made statements to 
the effect that his wife owned or was entitled to the income from a certain 
business, that he was making investments for her, and that he wanted his 
property to go to the survivor, i's held relevant and competent as tending 
to corroborate defendant's evidence and contention that the property in 
question belonged to her because purchased with her own money. 

2. Evidence § 3-Testimony of possession of stock claimed by  adminis- 
trator held competent as  being of an  independent fact. 

In this action by an administrator against intestate's widow to recover 
certain stock and a note as assets of the estate, testimony by the widow 
that she had had possession of the note since it was issued and that she 
had had possession of the stock for some time prior to intestate's death, 
is held competent as being testimony of an independent fact, notwith- 
standing the legal implications from such possession, the note being payable 
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to both intestate and defendant and the stock being issued or assigned to 
both, and further, the complaint having alleged possession of the choses 
in action by the widow, the question is academic in this case. C .  S., 179.7. 

3. Estates § 16- 

The owners of personalty may create by gift or bilateral agreement a 
tenancy in common therein with right of survivorship, since C. S., 1735, 
abolished survivorship in personalty, with an exception relating to part- 
nerships, only when it  followed as  a legal incident to joint tenancy, and 
since survivorship in personalty is not against public policy. 

4. Same--Assignment and  issue of stock by direction of owner t o  himself 
o r  wife held t o  create tenancy i n  common with r ight  of survivorship. 

Where a husband assigns certain stock to himself or wife. "either or 
the survivor" by instrument under seal, and surrenders certain other 
stock originally issued to him to the respective issuing corporations and 
has the stock transferred on the books of the corporations, and re-issued 
to himself or wife, and the wife is given possession of the new stock 
certificates, the assignment, a s  well a s  the transfer of the stock on the 
books of the corporation followed by surrender of dominion of the certifi- 
cates of stock to the wife, will create a common ownership of the choses 
in action with the right of survivorship when it  appears that this is the 
intention of the parties. 

5. Corporations § 13a- 
An assignment of stock is good as  between the parties without regis- 

tration on the books of the corporation, and the legal title may be per- 
fected in the assignee by registry and the delirery of the certificates. 

6. Same- 
Where the holder and owner of stock surrenders the certificates to the 

corporation and directs the corporation to transfer same on its books, the 
transferee acquires title, which is  perfected by the surrender or delivery 
of the new certificate to him. C .  S., 1164. 

7. Estates § 16- 
When the owner of stock has same transferred on the books of the 

corporation and re-issued to himself "or" wife, the word "or" mag be 
construed "and" when necessary to effect the apparent intent of the 
parties to create a joint interest in the personalty with right of snrvivor- 
ship. 

8. Evidence §§ 7, 8- 
While the burden of proof remains on plaintiff throughout the trial to  

establish his cause of action, the burden is on defendant to establish 
affirmative defenses relied on by him to defeat the right of recovery. 

9. Appeal and  E r r o r  § 8- 
An appeal will be determined in accordance with the theory of trial in  

the lower court. 

10. Executors and  Administrators 9 10: Trial 9 29c-Instruction held for 
error  in  failing t o  charge t h a t  burden was on defendant to  prove 
affirmative defense. 

In this action by an administrator against intestate's widow to recover 
certain stock a s  assets of the estate, plaintiff's evidence disclosed that  
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intestate had assigned certain of the stock to himself or wife, and had 
directed that the other stock be transferred on the books of the corpora- 
tions to himself or wife, that the stock was re-issued in accordance with 
his instructions and plaintiff alleged that the widow had possession of 
the choses in action. The case was tried on the theory that the assign- 
ment and transfer of the stock created an agency which was terminated 
by intestate's death. Defendant widow claimed that the stock belonged 
to her by reason of the fact that it  was bought with her own individual 
money. Held: -4n instruction to the effect that the burden was on plain- 
tiff to establish title, that defendant did not have to prove title, and that 
if  the jury found from the evidence that the stock represented proceeds 
of an investment made by intestate for defendant I:O answer the issue of 
ownership against plaintiff administrator, is held erroneous upon the 
theory upon which the case was tried in failing to place any burden on 
defendant to prove the affirmative defense relied on by her. 

11. Executors and Administrators Ej 10: Bills and Notes § 25--Possession 
of note by payee raises presumption of title. 

In this action by an administrator against intestate's widow to recover 
a certain note as an asset of the estate, it  appeared that the note was 
payable to intestate or the widow and that it was In the widow's posses- 
sion. Held:  In the absence of evidence of superior title, an instruction 
that if the jury believed the evidence to answer the issue of ownership of 
the note in favor of defendant widow is without error. 

APPEAL by from Pless, J., a t  December Term, 1939, of 
MACON. Par t ia l  new trial. 

The  plaintiff administrator claimed the ownership and sued for the 
recovery of certain certificates of stock, to wit, ( a )  a certificate of stock 
(No. 993) in the Mechanics Perpetual  Building & :Loan Association, of 
Charlotte, Nor th  Carolina, for  50 shares, payable to R. M. Waldroup or 
H. L. Waldroup; (b)  a certificate (NO.  882) for 35 shares of stock in 
the Mutual  Building & Loan Association, of Charlotte, Nor th  Carolina, 
payable to R. M. Waldroup or H. L. TValdroup; (c)  ( d )  (e)  ( f )  (g )  
and (h ) ,  Certificates Nos. J-4, 229, 754, 755, 1536, 2474, for an  aggre- 
gate of 74 shares of stock i n  the Blue Ridge Building & Loan Associa- 
tion, of Asheville, Nor th  Carolina, of the par value of $100.00, all pay- 
able to R. M. Waldroup; and ( i )  one note of the face value of $416.35, 
made payable to R. M. Waldroup or Hat t ie  L. Walclroup. 

I n  his complaint the administrator alleges: "R. M. Waldroup con- 
stituted his wife, Hat t ie  L. Waldroup, his agent to withdraw or other- 
wise dispose of the stock in  the Blue Ridge Building & Loan Association 
hereinbefore set forth, by a paper writing as follo~vs: 'For Value Re- 
ceived, I hereby transfer, set over and assign to  W. M. Waldroup, or 
Mrs. Hat t ie  L. Waldroup, either or  the survivor, all m y  right, title and 
interest in and to the following certificates of stock of Blue Ridge Build- 
ing  & Loan Association: Certificate No. 42, for 10 shares in  series 65; 
Certificate KO. 299, for  6 shares dated Janua ry  1, 11331; Certificate No. 
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754, for 2 shares dated January 1, 1932; Certificate NO. 755, for 2 
shares dated January 1, 1932; Certificate No. 1536, for 40 shares dated 
October 1, 1933; Certificate No. 2474, for 10 shares in series No. 64, a 
total of seventy shares, and authorize the Blue Ridge Building & Loan 
Association to make the necessary transfer on the books of the Associa- 
tion. Witness my hand and seal, this 29th day of February, 1936. 
R. $1. Waldroup (Seal). Witness : .' " All of these items 
are alleged to be in possession of defendant. 

I n  her answer the defendant denies the title of the administrator to 
the items set up and made the subject of his suit, and avers that she is 
the sole beneficial owner thereof, not merely by virtue of the conveyance 
set out in the complaint and there construed as creating an agency, but 
by reason of the fact, as she alleges, that the stocks and note in dispute 
were purchased with her own individual money. 

The complaint was amended to set up that the sole distributees of the 
estate of Waldroup were his wife and his mother. 

Upon the trial the plaintiff introduced evidence substantially as 
follows : 

Mr. E .  Y. Keesler, an employee of the Mutual Building & Loan Asso- 
ciation, of Charlotte, identified the certificates of stock issued by that 
association and these were introduced in evidence. 

Mr. Keesler further testified that the certificate identified, payable to 
R. M. Waldroup or H. L. Waldroup, replaced several prior certificates 
issued to R. M. Waldroup, and that there was no exchange of funds at 
the time it was issued; that he did not handle personally the transaction 
by which the first certificates were issued, and that the records pertaining 
to the certificates which he identified were not made under his direction 
and supervison, but that they were handled by a Mr. Long. 

Witness further testified that about 22 January, 1935, all these num- 
bered stock certificates, five of them, were sent to the association by 
Dr. Waldroup for exchange by mail, with instructions that one new 
certificate be issued in the total sum of $3,500.00, the same aggregate 
amount, to R. M. Waldroup or H. L. Waldroup. The effective date of 
that transfer was 1 September, 1934, and in lieu of these five certificates 
there was issued certificate 882 for 35 shares of stock, which is still out- 
standing. The checks for dividends were made payable to R. 31. Wal- 
droup or H. L. Waldroup. N O  further correspondence was found with 
reference to the matter. 

Mr. T. G. Barbour, employed as secretary and treasurer by Mechanics 
Perpetual Building & Loan Association, testified, in substance, that about 
31 December, 1929, the corporation sold and issued shares of stock to 
R. M. Waldroup and issued six certificates, which witness referred to in 
detail; that afterward the association called in these shares "for the 
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purpose of receiving cash or a new certificate bearing interest at  a lower 
rate." Under this call Dr. Waldroup surrendered these certificates and 
a new certificate for 50 shares (No. 993) was issued to R. M. MTaldroup 
or H. L. Waldroup, dated 1 October, 1935. "Dr. Waldroup was notified 
of the desire of the corporation to call in the certificates by form letter. 
I do not have the original or duplicate original of that letter. I n  
response to the form letter sent to stockholders, the company received a 
letter from Dr. Waldroup. The letter is as follows : 'Bryson City, N. C. 
12/16/35. Mechanics Perpetual B. & L. Assoc. Please find enclosed 
my stock certificates for change in interest rate as per your letter. 
Please write the new stock to '(R. M. or H. L. Waldroup." I want both 
names so if anything should happen the other would cash in without the 
usual red tape. Yours truly, (Signed) R. M. Waldi-oup.) " The change 
in the certificate was made in pursuance to this letter. Dr. Waldroup 
had been the payee in the former certificates which this replaces. 

J. P. Brown testified for plaintiff that he was receiver of the Blue 
Ridge Building & Loan Bssociation and had custody of the books extend- 
ing back to 1929, in which is recorded the shares of stock issued, and to 
whom. That the record showed the original shares of stock issued to 
R. M. Waldroup, except certain shares of stock issued to others, as, for 
instance, Mrs. Mona Baskeete, and transferred to Waldroup. 

Plaintiff introduced the stubs of the certificates originally issued to 
Waldroup. 

Mrs. E. H. Bailey testified for plaintiff that she was employed by the 
receiver of the Blue Ridge Building & Loan dssociation and had worked 
for the association itself, prior to the receivership, rontinuously down to 
the time of the receivership. The witness denied any personal knowl- 
edge of the transactions save that which was a matter of record, but 
testified as to certain of these certificatw issued to Dr. Waldroup in the 
year 1927, and that the records showed that Dr. Waldroup had procured 
a loan of $6,000 on that stock. I n  October, 1933, the $10,000 of stock 
was canceled, the $6,000 stock loan repaid, and $4,000 stock issued to 
Dr. Waldroup. Witness testified that she was personally acquainted 
with Dr. Waldroup and did not know of any other. person having any- 
thing to do with the stock. She testified that diaidends were paid to 
Dr. Waldroup. Witness testified that she was witness to the paper 
executed by Nrs. Raskeete to Dr. Waldroup transferring certain shares 
of stock. The paper writing contained the entry that the stock was 
payable to "R. M. Waldroup or Mrs. Hattie L. Wa'droup, either, or the 
survivor." Continuing, on cross-examination, this witness testified that 
pursuant to this paper writing by Dr. Waldroup, and witnessed by her- 
self, she transferred the stock on the books in accordance with his 
direction. 
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The plaintiff lodged numerous exceptions to the cross-examination, in 
which the witness was permitted to say that  she transferred the stock 
upon the books. Witness further testified that all the stock was fully 
paid for. 

The defendant's evidence niay be summarized as follows : 
Mrs. Hatt ie L. Waldroup testified, over objection of the plaintiff, that 

she had been in the possession of Certificate No. 882 in the Mutual 
Building & Loan Association of Charlotte since some time in  January,  
1935, and that she kept it in her own private desk. She testified to the 
same effect as to Certificate No. 993, issued by Mechanics Perpetual 
Building & Loan Association of Charlotte, which had been introduced in 
the evidence. As to the certificates of stock issued by the Blue Ridge 
Building & Loan Association, she testified that she had had them in her 
possession since soon after they had been issued and had kept them in 
her private desk a t  home. As to the note which the plaintiff sought to 
recover, the witness testified that she had had it i n  her possession since 
i t  was issued. 

Witness further testified that  since the year 1927 she owned and 
operated a business in Bryson City known as the "Ice Plant  business," 
and that her net annual income was from $2,500.00 to $3,000.00 a year, 
and that she still owned the ice plant. 

E. H. Corpening testified for the defendant that he had lived in 
Bryson City since 1912 and was acquainted with R. M. Waldroup from 
that  time until his death;  that he had had a conversation with Dr. Wal- 
droup concerning his business affairs on two occasions; first, during the 
summer of 1934. That  conversation took place in the office of the 
register of deeds of Swain County a t  the time witness was chairman of 
the board of county commissioners. 

Over objection, the witness was permitted to testify that  the conversa- 
tion principally concerned some deeds that transferred property; that 
witness had drawn two different deeds for Dr.  Waldroup. At thia time, 
Dr. Waldroup made certain statements concerning previous deeds. "He 
mentioned a deed to Mrs. H. L. Waldroup in 1927. H e  mentioned con- 
cerning that  deed that the reason for that deed was he wanted his prop- 
erty to go to the survivor, and we drew two deeds that  way. H e  talked 
to me concerning the Ice Plant  property, and the income from the Ice 
Plant. H e  said the income from it, which was two or three thousand 
dollars a year, went to Mrs. Waldroup. H e  did not state definitely who 
owned it, but the income from i t  was hers." 

Over further objection by plaintiff, the witness testified that Dr. 
Waldroup mentioned two blocks of building and loan stock, one the 
Charlotte stock and the other the Asheville stock, and stated that one 
was in the name of R. M. or H. L. Waldroup and the other he had made 
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an assignment for. There was objection to this on the part of the plain- 
tiff. The witness testified that Dr. Waldroup discussed his affairs with 
him frequently and said that he wanted the stock to go to the survivor. 

The other conversation was about Thanksgiving, 1936. At this time, 
also, Dr. Waldroup mentioned the building and loan stock, making prac- 
tically the same statement with regard thereto and supplementing this 
with some reference to his state of health. Witness testified that he saw 
Dr. Waldroup frequently and for a large part of the time talked to him 
every day. 

The plaintiff entered objection to the testimony concerning conversa- 
tions with Dr. Waldroup. 

Mrs. Maude Hunter testified for the defendant substantially that she 
had lived in Bryson City forty-six years and had talked with Dr. Wal- 
droup before his death. Over objection she was permitted to state that 
Dr. Waldroup told her that he was investing in the building and loan 
association of Asheville, Blue Ridge Building & Loan Association, ,and 
Building & Loan Association of Charlotte, for Mrs. Waldroup. She 
testified that the conversation was brought up just after her husband 
died, about 1930, at  which time witness' mother had money to invest in 
building and loan. She got Dr. Waldroup to urite letters for her. 
Plaintiff moved to strike out all of this testimony. 

At the close of all the evidence, plaintiff moved for a directed verdict 
in favor of the plaintiff on the issues tendered, the motion was denied, 
and plaintiff excepted. 

The following issues were submitted to the jury without objection and 
answered as appears : 

"1. I s  the plaintiff the owner and entitled to the possession of 50 
shares of stock in Mechanics Perpetual Building & Loan Association of 
Charlotte, N. C., evidenced by Certificate No. 993, bearing date on or 
about October 1, 1935, payable to R. hf. Waldroup or H.  L. Waldroup, 
as alleged in the complaint ? Answer : 'No.' 

"2. I s  plaintiff the owner and entitled to the possession of 35 shares of 
stock in Mutual Building & Loan Association, of Charlotte, N. C., 
evidenced by Certificate NO. 882, bearing date on or about January 22, 
1935, payable to R. M. Waldroup or H. L. Waldroup, as alleged in the 
complaint ? Answer : 'NO.' 

"3. I s  the plaintiff the owner and entitled to possession of the 70 
shares of stock in the Blue Ridge Building & Loan Association, of Ashe- 
ville, N. C., represented by Certificate J-42 for 6 shares, Certificate No. 
229 for 6 shares, Certificate No. 765 for 2 shares, Certificate No. 755 
for 2 shares, Certificate No. 1536 for 40 shares, and Certificate No. 2474 
for 10 shares, as alleged in the complaint? Answe~.: 'No.' 

"4. I s  the   la in tiff the owner and entitled to the possession of a note 
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fo r  $416.35, dated on or about December 9, 1935, executed by T.  W. 
Porter ,  administrator of the estate of J. W. Porter, deceased, to Dr. 
R. M. Waldroup or Hat t ie  L. Waldroup, as alleged in the complaint? 
Answer : 'No.' " 

On these issues the court, amongst other instructions to the jury, 
charged as follows: "The court instructs you that  the burden is on the 
plaintiff, the administrator, to establish his ownership to the stock, and 
tha t  the defendant does not hare  to prove she is the owner, but that  the 
plaintiff must affirmatively establish that he is the owner. And if from 
the  evidence you find that  the stock was the proceeds of an  investment, 
made by Dr. Waldroup for Mrs. Waldroup, then she would be the owner 
of the stock regardless of the name to whom i t  was made out, and then in 
that  event i t  would be your duty to answer that  issue (No.' finding that 
the property did not belong to the administrator, but to Mrs. Hatt ie L. 
Waldroup." 

d f t e r  instructing the jury that  the fact that  the original issues of 
stock were made to Waldroup would, in the absence of rebutting evi- 
dence, raise the presumption that  he was the owner, the court charged: 
"Now you will notice that  in giving you that  instruction that  the court 
made the statement that  in the absence of rebutting evidence or nothing 
else appearing, it would be your duty to make certain findings. The 
court instructs you that  if you should find there is rebutting evidence or 
t ha t  something else appears, to wit, if you shall find this stock was the 
proceeds of the moneys of Mrs. Waldroup which was invested for her by 
her husband, Dr.  Waldroup would in that  event not be the owner of it, 
and it would be your duty to answer the issue 'No.' " 

Similar instructions were given upon the other issues. 
All issues were answered in favor of defendant; thereupon, judgment 

was entered in favor of the defendant, and plaintiff appealed, assigning 
error. 

G. A. Jones ,  B. C. Jones ,  and G r a y  & Chris topher  for plaint i f f ,  ap -  
pellant.  

E d w a r d s  & Lea fherwood  for de fendan t ,  appellee. 

SEAWELL, J. X careful scrutiny of the evidence to which plaintiff 
objected fails to disclose reversible error. 

The two more serious challenges to the introduction of that  evidence 
a re  directed to the testimony of E. H. Corpening and Mrs. Maude 
Hunter,  who testified as to conversations had with Dr. Waldroup with 
reference to the stock now sought to be recovered from this defendant. 
I n  view of the construction which the court must give to the action of 
Dr. Waldroup in causing the transfer of stock in some of the several 
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associations concerned and of the paper writing admitted by both sides 
to have been executed by Dr. Waldroup transferring stock to himself 
and wife jointly, it seems clear to us that the statements of Dr. Wal- 
droup disparaging to his own exclusive ownership are strongly corrobora- 
tive of the defendant's position with regard to these disputed trans- 
actions and are relevant and admissible. Wilson z.. Williams, 215 N. C., 
407, 2 S. E. (2d), 19 ;  Wilder z.. Medlin, 215 N .  C., 542, 2 S. E. (2d), 
549. 

I t  has also been suggested that Mrs. Waldroup was incompetent to 
testify as to the possession of the several certificates of stock and of the 
note in controversy as being excluded under the provisions of C. S., 
1795, as an interested party. This is upon the theory that such state- 
ment implied a delivery of the stock to the witness by Dr. Waldroup 
himself, such delivery constituting a personal transaction between the 
two having an important bearing on the transfer of title. 

Slthough there are authorities supporting such a position (see 70 
C. J., 313), the better opinion is clearly in favor of the competency of 
such evidence. Citation supra. McC'ombs v. McCombs, 204 Wis., 293, 
234 N. W., 707. But it is not an open question in this State. I n  
Thompson v. Onley, 96 N .  C., 9, 13, where the issue was between the 
defendant and the administrator of the deceased person to whom an 
unendorsed note in defendant's possession is payable, and where, of 
course, the question of delivery was paramount, defendant was permitted 
to testify that the note was in her possession at the commencenient of the 
action. Passing on this the Court said: "It cannot be seen that the 
only source of the witness' information was a parsonal transaction or 
communication between her and the deceased." Cn the case at  bar the 
fact of possession implies, perhaps even more strongly, that the posses- 
sion had been derived from the cor~orations who issued the stock, and as 
to the note, from the maker of it, since it was payable to either plaintiff's 
intestate or defendant. 

The question, however, seems to be academic in the case at bar, since 
the fact  of possession is not in dispute. The plaintiff brings an action 
for the recovery of the specific items, and in his complaint alleges the 
possession of the defendant. The inference of delivery of the certificates 
of stock and note by Dr. Waldroup is as strongly raised by the admitted 
facts as it would be-bv the testimonv of the witness alone. 

r n d e r  the Onley case, supra, the testimony must be regarded as an 
independent fact. See comparison of cases in Wllder v. Medlin, supra; 
Sutton v. Wells, 175 N. C., 1, 3, 94 S. E., 688; In re Will of Saunders, 
177 N .  C., 156, 98 S. E., 378. 

There are exceptions to the charge, relating to the burden of proof, 
with which we cannot deal adequately without attempting to remove 
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from the case some misapprehension of law respecting the theory on 
which the case was tried. 

I t  was understood by the plaintiff, and the theory adopted by the 
court, without much protest on the part  of the defendant, that the paper 
writing in which Dr.  Waldroup purported to convey the Blue Ridge 
stock to himself and wife, with the rights of survivorship, as well as his 
conduct in requiring that  new issues of stock in the other building and 
loan companies be made to himself and wife, with an  indication that he 
intended survivorship, had no other effect than to create an agency in 
Mrs. Waldroup, terminated by the preceding death of her husband. 
This view is not consonant with the facts, or with a proper interpreta- 
tion of either the paper writing referred to or the transaction by which 
Waldroup caused the new issues of stock to be made to himself and wife; 
and that riew is not supported by the authorities cited in plaintiff's 
brief. 

C. S., 1735, abolished survivorship in joint tenancy, with an  exception 
as  to partners, so that  the surviving partner might apply the partnership 
assets to the partnership debts. After this has been accomplished, the 
remainder goes, under the Statute of Distributions, to those entitled. 

But  this statute abolished survivorship only where it follows as a legai 
incident to an existing joint tenancy. I t  did not, and does not, prevent 
persons from making agreements as to personalty such as to make the 
fu ture  rights of the parties depend upon the fact of survivorship. Taylor 
v. Smith, 116 N. C., 531, 535, 21 S. E., 202. Since there is nothing in 
public policy to prevent it, the right should be upheld. 

Defendant cites in the brief Jones v. Fullbright, 197 N. C., 274, 148 
S. E., 229, and S a n n i e  1.. Pollard, 205 N. C., 362, 171 S. E., 341, both 
of which cases concern a joint checking account a t  the bank; and there 
is nothing in the evidence in those cases to indicate that  the ownership 
of any part  of the account had been transferred from the husband. 
Such an account might run  from one cent to millions, and in its fluctua- 
tion the original items of deposit may have disappeared in the process 
of checking many times. The cases are not analogous to the one at bar. 
The other cases cited-Graham v. Graham, 9 N. C., 322; LVorrow L.. 

It'illiams, 14  X. C., 263 ; Dail 2,. Jones, 85 N. C., 221 ; Outlaw v. Taylor, 
I68  N. C., 511, 84 S. E., 811; Speighi 72. Speight, 208 X. C., 132, 179 
S. E., 461; S i x o n  v. S ixon,  215 N. C., 377, 1 S. E. (2d) ,  828-all 
relate to attempts totidem verbis to reserve a life estate in personalty 
with remainder over. This has nothing to do with a joint tenancy in 
personalty with survivorship created by cont rac t -e i ther  bilateral agree- 
ment or gift. Taylor v. Smllh, supra. 

We construe the conveyance, admittedly made by Dr .  Waldroup, with 
reference to the Blue Ridge stock, as creating a common ownership in 
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the property which is its subject until one of them should die, with the 
right of survivorship. 

As to the other corporations involved, just as in all corporations, the 
title of the stock might be by assignment, without reference to registry 
on the books of the company-which is good inter partes-following 
which the legal title might be perfected by such registry and the delivery 
of the certificates. Havens v. Bank, 132 N. C., 214, 43 S. E., 639; 
Cox v. Dowd, 133 N. C., 537, 45 S. EL, 864. But this is by no means 
an exclusive method of transfer. I t  may be done by direction of the 
holder and owner of the stock upon the books of the company which, 
followed by delivery, or a surrender of the dominion of the certificates 
lo the transferee, would make the title complete. C. S., 1164; Mitchell 
v. Realty Co., 169 N. C., 516, 86 S. E., 358; Bleakley u. Candler, 169 
N. C., 16, 84 S. E., 1039; Richardson v. Emmett, 61 App. Div., 205, 
70 N. Y. S., 546, 170 N. Y., 412, 63 AT. E., 440; Chicago Title d2 Trust 
Co. v. Ward, 332 Ill., 126, 163 N. E., 319. 

The position of the defendant here is even stronger, because Waldroup 
required the issue of new stock to himself or wife, which was so regis- 
tered upon the books of the company, under his instruction, under cir- 
cumstances which might be evidence of a gift inter vivos, creating an 
estate for the common enjoyment of himself and wife, with the right of 
survivorship upon the death of one of them. 

I n  all these matters we are dealing with certific<ates of stock issued to 
plaintiff's intestate and Hattie L. Waldroup. We use the term "and" 
advisedly, because consistently with the apparent intention of the assign- 
ment appearing in the record, the letters and conduct of Dr. Waldroup 
in having the stock issued that way and so registered upon the books of 
the corporations, the disjunctive (used no doubt to emphasize the sur- 
rivorship) "or" may be read as the conjunctive "and." Ham v. Ham, 
168 N. C., 487, 84 S. E., 840; Pilley v. Sullivan, 182 N. C., 493, 109 
S. E., 359; Richmond v. Woodward, 32 Vt., 833, 838; Litchfield v. 
Cudworth, 32 Mass., 23, 27. 

L7nder this evidence and its legal implications, it is clear that the 
plaintiff was not entitled to the instruction that if the jury believed the 
evidence they should find in his favor. 

On the issues relating to the ownerahip and right to possession of the 
stocks in the building and loan associations, the judge gave instructions 
to the jury, of which the following is typical: "The court instructs you 
that the burden is on the plaintiff, the administrator, to establish his 
ownership to the stock, and that the defendant does not have to prove 
she is the owner, but that the plaintiff must affirmatively establish that 
he is the owner. And if from the evidence you find that the stock was 
the proceeds of an investment made by Dr. Wa'droup for Nrs. Wal- 
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droup, then she would be the owner of the stock regardless of the name 
to whom i t  was made out, and then in that  event i t  would be your duty 
to answer that  issue 'No.' finding that  the property did not belong to the 
administrator, but to Mrs. Hat t ie  L. Waldroup." The plaintiff com- 
plains that  this instruction placed a greater burden upon him than the 
law requires. 

I t  is true tha t  the burden of an  affirmative issue, such as those sub- 
mitted to the jury in the instant case, is upon the plaintiff and does not 
shift during the course of the trial. Everett v. Afortgage Co., 214 N .  C., 
i78, 1 S. E. (2d),  109; Benner v.  Phipps, 214 N. C., 14, 197 S. E., 549; 
Williams v. Ins. Co., 212 N .  C., 516, 193 S. E., 728; Stein v.  Lecins, 
205 N .  C., 302, 171 S. E. ,  96 ;  I iun t  v. Eure,  189 N .  C., 482, 127 S. E., 
593. Bu t  the burden is upon one who asserts an  affirmative plea to  
establish i t  by appropriate proof. Benner 2;. Phipps, supra; Everett v .  
Xortgage Co., supra; Mitchell 21. Whitlock, 121 N. C., 166, 28 S. E., 
292; Mayo v.  Jones, 78 N. C., 402. 

The tr ial  judge placed the claim of the plaintiff and the claim of the 
defendant in apposition in this instruction, and the jury may have been 
led to believe that  i t  was incumbent upon the plaintiff to overcome the 
evidence of the defendant as to her affirmative plea by preponderating 
proof without regard to any burden in that  respect which the law of 
evidence placed upon the defendant. 

This case, as we have seen, was tried upon the theory that the assign- 
ment of the Blue Ridge stock, and the acts of Dr.  Waldroup in causing 
new stock to be issued to himself and wife, and so registered on the books 
of the corporations of the two other building and loan associations, 
created merely a n  agency in Mrs. Waldroup, which terminated a t  the 
death of Waldroup. Under this theory, the only avenue of approach to 
a consideration of the subject permitted the jury was toward a considera- 
tion of the equitable claim asserted by Mrs. Waldroup. However errone- 
ous this theory was, i t  is impossible for us now to say what the jury 
might have done if the case had been tried otherwise; and upon the 
theory adopted, the instruction was erroneous and confusing as to the 
burden of proof. 

I t  is to be observed here that  the same evidence of plaintiff which was 
considered to establish his prima facie title to the stocks also disclosed 
their assignment by Dr .  Waldroup and their transfer upon the books of 
the corporation and new issue of stock according to his instructions. The 
defendant made no appropriate motion with regard to the effect of this 
evidence legally considered, and we make no decision here as to its suffi- 
ciency in establishing plaintiff's title. I f  i t  merits submission to the jury, 
the burden which rests upon the plaintiff with regard to it should be 
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properly explained, as well as the burden which resi;s upon the defendant 
t o  support her affirmative claim with the requisite degree of proof. 

Bu t  the result of the tr ial  with regard to the note should not be 
disturbed. 

The plaintiff contends that  the judge erroneously instructed the jury 
that  the possession of this note raised a presumption of ownership which 
h e  says is not true as against a payee, and cites Hayes v. Green, 187 
N. C., 776, 123 _S. E., 7. I n  the cited case the unendorsed note payable 
to plaintiff was in the hands of a holder who was1 not payee. I n  this 
case both Mrs. Waldroup and plaintiff's intestate were payees, and the 
plaintiff has shown no superior right of ownership or possession. The 
judge was correct in his instruction to the jury that  if they believed the 
evidence they should find in favor of the defendant. 

F o r  the errors pointed out, the plaintiff is entitled to a new trial, with 
respect to the stocks mentioned in the first three issues, and it is so 
ordered. With respect to the fourth issue, involving the note, we find no 
reversible error. 

Par t ia l  new trial. 

A. S. BARNES, ADMINISTRATOR OF THE ESTATE OF ELNO D. BARNES, 
DECEASED, V. TOWS OF WILSON, A B ~ U N I C I P A L  CORPORATION. 

(Filed 28 February, 1940.) 
. Trial g 2 2 b  

Upon motion to nonsuit, the evidence tending to support plaintiff's cause 
of action mill be considered in the light most fawrable to plaintiff, and 
he is entitled to every reasonable intendment thereon and every reason- 
able inference therefrom. C. S., 567. 

2. Municipal Corporations 8 14--Evidence of municipality's negligent 
failure to use due care to keep street in reasonably safe condition held 
for jury. 

The evidence tended to show that defendant municipality had scraped 
the dirt street involved in this action three months before the accident, 
that a manhole cover about two feet in circumference was allowed to 
remain in a depression about Ave inches deep, with hard earth surround- 
ing it, that the manhole was east of the center of the street, and that 
plaintiff's intestate, driving a motorcycle on his right side of the street 
a t  a speed of about twenty-five miles per hour, struck the depression, 
causing his motorcycle to bounce and get out of control, resulting in fatal 
injury. H e l d :  The evidence was properly submitted to the jury on the 
issue of defendant municipality's negligence in failing to exercise due 
diligence to keep its street in a reasonably safe condition. 

5. Same-Duty of municipality to keep streets in reasonably safe condi- 
tion. 

While a municipality is not an insurer of the saeety of its streets, it is 
under duty to make reasonable inspection and to repair dangerous defects 
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and conditions of which it  has notice, either actual or implied, regardless 
of whether the defects are caused by it  or by others, and, in the exercise 
of such reasonable diligence, to keep its streets in a reasonably safe con- 
dition for travel by all vehicles having the right to use the streets, 
whether automobiles, motorcycles, bicycles or wagons. 

4. Sam- 
Nonsuit on the ground of contributory negligence on the part of plain- 

tiff's intestate, killed in an accident occurring when the motorcycle he was 
riding hi t  a manhole cover in a depression in a street, held properly 
denied. 

5. Appeal and  E r r o r  § 39e: Death § &Charge on issue of damages for  
wrongful death held without prejudicial emor when construed as a 
whole. 

In  this action for  wrongful death, the charge on the issue of damages 
is held not to contain prejudicial error because of the use by the court of 
the words "gross income" in stating the rule for the ascertainment of the 
present cash value of the net pecuniary worth of intestate, since, con- 
struing the charge as  a whole, i t  is  apparent that  the court was not 
referring to the total amount intestate would have earned during his life 
expectancy, but to such sum less his living expenses. An instruction to 
the effect that  interest for the period of intestate's life expectancy shouId 
be deducted from his net pecuniary worth to ascertain the present cash 
value of his net pecuniary worth, disapproved, since intestate's earnings 
would not be postponed until the end of his life expectancy. 

6. Appeal and ~ r r o r * ~  39a- 
An error in favor of appellant cannot entitle him to a new trial. 

7. Appeal and  E r r o r  5 29- 
Only exceptive assignments of error brought forward in appellant's 

brief will be considered. Rule of Practice in the Supreme Court, No. 28. 
BARNHILL, J., dissenting. 
STACY, C. J., and WIXBORNE, J., concur in clissent. 

APPEAL by  defendant  f r o m  Thompson, J., a t  J u n e  Term,  1939, of 
WILSOX. NO error. 

This  is a n  action f o r  actionable negligence brought  by  plaintiff, 
administrator,  f o r  killing his intestate, E l m o  D. Barnes, alleging dam-  
age ;  the alleged i n j u r y  being caused by  the  negligence, o r  the  lack of 
due  care, of t h e  defendant  i n  not keeping a manhole i n  i ts  street i n  a 
reasonably safe  condition, which the  defendant  knew, o r  i n  the  exercise 
of due  care should have known t h a t  i t  caused a direct hazard to  persons 
operating motor vehicles and motorcycles, and  t h a t  said negligence was 
the proximate cause of plaintiff's intestate being killed. Plaintiff 's intes- 
t a te  was riding a motorcycle, which he  was accustomed t o  riding, a t  t h e  
t ime of the  f a t a l  in ju ry .  T h e  defendant  denied negligence and set u p  
the  plea of contributory negligence. 
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The evidence on the part of plaintiff was to the effect that Elmo D. 
Barnes, .plaintiff's intestate, was riding a motorcycle on Maury Street 
in the city of Wilson, which runs North and South. The street is four 
blocks long and is 20 feet wide at  the manhole where the fatal injury 
occurred. I t  is 8 feet from the center of the manhole to the ditch on the 
east side and 12 feet to the west side of the street. A part of the street 
is soft but at  the place where the accident occurred the ground approach- 
ing the manhole was hard. There are dwelling hcuses on both sides of 
the street. The manhole cover was about 5 or more inches deeper or 
lower than the street; the top lower than the street and about 5 inches 
larger than the manhole, in the shape of a bowl. The cover of the man- 
hole is about 20 inches and the cast around it makes it about 2 feet. 
The drop was about 5 inches. The town worked the street with a 
scraper 3 months before the accident. 

Henry Denkins testified, in part : "Elmo D. l3arr.e~ was running about 
25 miles an hour. Manhole in the middle of the gtreet, or whatever it 
was, and when he hit that hole the front wheel bounced up that high. 
When the front wheel bounced up the back wheel done the same thing 
and he lost control of i t  and the motorcycle throwed him. He  was in a 
straddled position; the motorcycle on top of him. H e  made no evidence 
to kick, lying on this side, looked like this side of his eye was about out 
and his ears and nose bleeding. . . . I looked at. the manhole and i t  
was about like that below the surface of the street; about 6 inches or 
5%. Kinder round; that is the place he hit ridmg. The motorcycle 
went about 10 steps before it stopped. He  fell kinder to the left of the 
center of the road; manhole kinder on the side. The manhole was 
kinder on the right side the way he was going." 

Booker T. Denkins testified, in par t :  "Saw this man riding the motor- 
cycle. He  came across the manhole riding about !25 miles an hour and 
his back wheels went into a bounce as the front wheels reared up and it 
throwed him off and the motorcycle went about 10 feet. There was a 
drop of about 6 inches; I didn't measure i t ;  6 imhes is about a full 
hand. I t  was in  the shape of a bowl. The general nature of the soil 
was real hard." 

The accident occurred about 6:00 o'clock in ths evening of 16  Sep- 
tember, 1938. The motorcycle had no lights on it, it was not dark 
enough for lights. I t  was in evidence that Elmo 11. Barnes worked for 
different concerns and earned from $18.00 to $25.00 per week. 

Mrs. Elmo D. Barnes testified, in part:  "I would say his own living 
expenses at  the time of his death and for a year or two before that were 
approximately between $10.00 and $15.00. I would say that his actual 
living expenses for a year before his death were $15.00 per week. He  
was in good health; good habits; raised in Wilson. H e  lived about one 
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mile from the Imperial Plant ;  he walked to work and did not own a 
motorcycle. He  had ridden a motorcycle before the 16th day of Sep- 
tember, off and on since we were married. . . . He died Sunday 
night at  11 :30, the 18th of September. The accident occurred Friday, 
the 16th. He  lacked 6 days of being 27 years old." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff's intestate injured and killed by the defendant, 
as alleged ? ,4ns. : 'Yes.' 

"2. Did the plaintiff's intestate, by his own negligence, contribute to 
his injury, as alleged in the answer? Ans. : 'No.' 

"3. What damage, if any, is plaintiff entitled to recover of the defend- 
ant ? Ans. : ($8,000.' " 

The court rendered judgment on the verdict. The defendant made 
numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be con- 
sidered in the opinion. 

Charles M. Griffin, D. M. Hil l ,  and Donne11 Gilliam for plaintiff. 
Finch, Rand & Finch and W .  A. Lucas for defendant. 

CLARKSON, J. At the close of plaintiff's evidence and at the conclu- 
sion of all the evidence, the defendant made motions in the court below 
for judgment as in case of nonsuit. C. S., 567. The court below re- 
fused these motions and in this we can see no error. 

The evidence which makes for plaintiff's claim, or tends to support 
his cause of action, is to be taken in its most favorable light for the 
plaintiff, and he is entitled to the benefit of every reasonable intendment 
upon the evidence, and every reasonable inference to be drawn therefrom. 

I n  28 Cyc., pp. 1358, 1359, 1360, the rule as to reasonable care and 
safety is thus stated: "Where the municipality is chargeable with notice 
or knowledge of defects or obstructions, the general municipal duty to 
exercise ordinary care to keep its streets in a reasonably safe condition 
is continuing and constant. I t s  liability is for negligence, however, and 
for negligence only. I t  is not liable for damages for every accident that 
may occur within its limits; it is not an insurer against all defects or 
obstructions in its streets and is not required or expected to do every- 
thing that human energy or ingenuity can do to prevent injury to the 
citizen; but its duty is to exercise reasonable care, and only this degree 
of care, to make and maintain its streets and walks reasonably safe for 
the purposes to which such respective parts are devoted, and for the use 
of persons trareling thereon in the usual modes, by day or by night, and 
who are themselves in the exercise of reasonable care, whether the defect 

7-217 
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or condition causing the in jury  was created by the municipality itself or 
was created by some third person or by natural  causes, and should in  the 
exercise of ordinary care have been discovered and repaired. After i t  
has notice, either express or implied, of the existence of defects or 
obstructions, no matter how they are caused, the obligation immediately 
arises to exercise reasonable care to restore the street, that  it  may again 
be reasonably safe for ordinary travel." The duty above set forth is on 
all who have the right to use its streets, automobiles, motorcycles, 
bicycles, wagons, buggies, etc. 

I n  an  action for personal in jury  from stepping into a hole in a side- 
walk, defendant's negligence in removing a water ineter and leaving a 
hole in  the sidewalk four to seven inchw deep for from 6 to 12 months 
held for the jury. Sehorn v. Charlotte, 171 N .  C., 540. Whether 
hydrant attached to building and projwting nine inches eyer sidewalk 
constitutes nuisance is jury question. Swinson C. R e n l f y  Co., 200 
N. C., 276. 

I n  Gasque v. Asheville, 207 N. C., 821, the plaintiff was injured by 
stepping on the lid of a partly covered water meter box about 6 inches 
from the outside of the street. I t  tilted back and forth-the lid did not 
f i l .  The occurrence was about 9 o'clock a t  night in April. The charge 
of the court below (by Schenck, J., then on the Superior Court bench) 
was approved by this Court. 

"The governing authorities of a city are chargc.d with the duty of 
kcleping their streets and sidewalks and water meter boxes in a rcason- 
ably safe condition; and their duty does not end wil;h putting them in a 
safe and sound condition originally, but they are r q u i r e d  to keep them 
so to the extent that  this can be accomplished by proper and reasonable 
care and continuing supervision. I t  is the duty of the city of Asheville 
to keep the streets, including the sidewalks and meter boxes thereon and 
nclarby, in proper repair;  that  is, in such conditio? as that the people 
passing and repassing over them might a t  all times do so with reasonable 
care, speed and safety. I t  is not the duty of the city, however, to mar- 
rant  that  the condition of its streets and sidewalks and meter boxes shall 
be a t  all times absolutely safe. The  city is not a n  insurer of their 
safety; the city is only required to exercise ordinary or reasonable care 
to make them safe. The city is only responsible for negligent breach 
of duty  and to establish such responsibility it is not sufficient to show 
that  a defect existed and an in jury  has been caused thereby. I t  must be 
further shown that  the officers of the city knew or by the exercise of due 
care might have known of the defect, and that  the character of the defect 
was such that  injury to travellers therefrom might be reasonably antici- 
pated. I t  will be observed that  actual notice of a dangerous condition 
or defective structure is not required, but notice may be implied from 
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circumstances. and will be immted  to the city if its officers could have 
discovered the defect by the exercise of due care or proper diligence. 
Actual notice is not a necessary condition to render the city liable for a 
defect which causes an  injury. Under its duty of actual diligence, a 
m u n i c i ~ a l  co r~ora t ion  is bound to know the condition of its sidewalks 
or meter boxes, where the opportunity of such knowledge exists; the 
opportunity of knowing stands for actual knowledge. A city is pre- 
sumed to have notice of such defects as i t  might have discovered by due 
care or reasonable diligence, but the most that is required of a city is 
the use of ordinary diligence by making inspections and examinations 
with reasonable frequency and due care to ascertain and remedy them. 
I t  is the duty of a city to exercise due care to keep its streets and side- 
walks and meter boxes in good condition and repair, so that  they will be 
safe for the use of its inhabitants. or those entitled and having occasion 

u 

to use them. I f  they become unfit for use by reason of defects which 
could not be anticipated, and consequently guarded against, the munici- 
pality must have some notice of the defect before it can be held liable for 
any injury proximately caused thereby. Sometimes notice of such de- . . -  

feEts is actual or express, and, again, sometimes such notice is construc- 
tive or implied. I t  is the duty of a city to exercise a reasonable and 
continuing supervision over its streets and sidewalks in order that  it may 
know they are kept in safe condition." Bailey v. Winston, 157 N. C., 
252 (257) ; Bailey v. Asheville, 180 N.  C., 645; Markham v. Improve- 
ment Co., 201 N. C., 117;  Debnam v. Whiteville, 211 N .  C., 618; Fergu- 
son v. Ashezdle, 213 N. C.. 569. 

Nonsuit on the ground of contributory negligence was properly denied. 
Cole v. Koonce, 214 N.  C., 188;  Ferguson v. Asheville, supra. The 
issue addressed to this defense was submitted to the jury with appro- 
priate instructions, to which no exception was noted. 

The defendant also noted exception to the charge on the issue of dam- 
ages, and contends that  the use of the phrase "this gross amount" in 
referring to the sum from which the present cash value of the pecuniary 
worth of the deceased was to be ascertained, was erroneous and consti- 
tuted reversible error. While these words standing alone and discon- 
nected from the words immediately preceding might be so construed, 
however, taken contextually, we find the charge free from error prejudi- 
cial to defendant. After charging the jury in accord with the rule laid 
down in Mendenhall v. R. R., 123 N. C., 275, and White v. R. R., 216 
N. C., 79, the tr ial  judge used this language: "I charge you that  the 
measure of damages in the case is the present value of the net pecuniary 
worth of the deceased to be ascertained by deducting the cost of his own 
living and expenditures from the gross income, based upon his life 
expectancy. . . . Now, after you have fixed upon the amount repre- 
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senting the yearly earnings of the deceased, that  is to say, his net annual 
income and the number of years he probably would hare lived, you can, 
by multiplying the one by the other, determine approximately what 
would have been the gross amount of his net income during his whole 
life. This amount, this gross amount, must be reduced to its present 
cash value which would necessarily be less than the gross amount, and 
which may be arrived a t  by dividing the gross sum by one dollar plus 
the legal rate of interest ( 6 % ) )  for the expectancy years of the deceased, 
as the present worth of a sum payable a t  some future period without 
interest is such an  amount as being put a t  interest will amount to the 
sum a t  the period when it becomes due." 

I t  is thus apparent that  the words "this gross amount" must be taken 
in connection with the sentence immediately preceding, and the pronoun 
"this" understood to refer to the gross amount of his net income during 
life. The use of the mathematical formula employed in the instant case 
was criticized in Ward v. R. R., 161 N. C., 179, and it was there recom- 
mended that  its use be discontinued. I n  applying it her? the base period 
employed was the entire period of the expectancy, uhich  was erroneous, 
as the contemplated earnings would not hare  been postponed until the 
end of decedent's life. However, this error was one in favor of tho 
appealing defendant and against plaintiff, and, as stated by H o k ~ ,  .I., 
in Ward v. R. R., supra (187), "The mistake in the charge being in his 
favor, i t  may not be held for reversible twor." However, the defendant 
makes no point as to this method of calculation. The  only exception 
to the charge on the issue of damages referred to in defendant's brief 
relates to the use of the word '(gross" hereinbefore discussed. Rule 28. 

We conclude that in the trial below there were no prejudicial or 
reversible errors. 

N o  error. 

BARNHILL, J., dissenting: The manhole of 3Iau.y Street (on which 
the deceased was traveling on a motorcycle) was located in the street. 
I t  was constructed so that its top was below the surface of the street as 
is usual when located in an  unimprored street. It was a part of the 
system of public utilities maintained by the town for the promotion of 
the health and convenience of its citizens and it was constructed in 
accord with approved engineering practice. I t  has existed in its present 
location, so f a r  as the evidence discloses, from the time of its original 
construction as a part  of the original plan. Furnishing the convenience, 
of which the manhole was a part, in promoting the health of the com- 
munity, was a governmental function. Fo r  this reason it may be that  
the defendant is not chargeable with negligence by reason of the condi- 
tion complained of which was incidental thereto. Kl inge?~ l )~rg  e. Raleigh, 
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212 N. C., 549, 194 S. E., 297. As this question is not presented, I 
refrain from expressing an opinion. 
d municipality is only required to exercise ordinary care to maintain 

that portion of its streets set apart for vehicular traffic in a reasonably 
safe condition for those traveling on vehicles who exercise ordinary care 
for their own safety. Oliver v. Raleigh, 212 N. C., 465, 193 S. E., 853; 
Ferguson v. Asheville, 213 N .  C., 569, 197 S. E., 146. "The object to 
be secured is reasonable safety for travel considering the amount and 
class of travel which may fairly be expected upon the particular road.'' 
Kelsey v. Glover, 15 Vt., 708; Molway v. Chicago, 239 Ill., 486, 88 
N. E., 486. 

The duty of n municipality is to exercise reasonable care to keep high- 
ways in suitable condition for ordinary travel; Koch v. Denver, 133 
Pac., 1119, and not to take extraordinary precautions to maintain them 
free from ruts, holes and unevenness specially adapted to use thereon of 
bicycles, tricycles, etc. McQuillin Mun. Corp. (2d), Vol. 7, see. 2948. 
"If the streets of cities and towns 'are reasonably safe and convenient for 
travel generally they are not liable for a failure to make special provi- 
sions required only for the safety and convenience of persons using 
. . . bicycles.' " Bethel v. St. Joseph, 171 S .  W.  (Mo.), 42 ; Molway 
v. Chicago, 239 Ill., 486, 88 N. E., 486. The defect which renders 
municipalities liable must be such as would make a street or highway 
unsafe for the use of vehicles generally. Molway v. Chicago, supra, 
23 L. R. A. (N. S.), 543. 9 municipality owes no greater duty to 
bicyclists than to persons riding or driving a horse. Bills v. Salt Lake 
City, 38 Utah, 507, 109 Pac., 745. The street need not be kept so that 
it will be specially adapted to the use of bicycles. Pueblo v. Smith,  57 
Col., 500, 143 Pac., 281; Emelle v. Salt Lnke City, 54 Utah, 360, 181 
Pac., 266. This rule would apply with equal forre to two-wheel, motor- 
driven motorcycles. 

I n  determining whether ordinary care has been exercised a distinction 
must be drawn between improved and unimproved streets. Likewise, 
consideration must' be given to the location-whether it is in the thickly 
settled section of the town or in its outlying territory where its use is not 
so general. What is ordinary care is to be determined from the circum- 
stances. Dirt streets cannot be maintained with that degree of smooth- 
ness and regularity a traveler has a right to anticipate in a paved street. 
Both the elements and the traffic of vehicles will cause irregularities, 
depressions, bumps and ridges. 

I n  Koch v. Denver, supra, the evidence disclosed three depressions in 
close proximity, one of which ranged from 5 to 8 inches in depth, one 
3 to 4 inches in depth about 18 inches long and from 8 to 10 inches 
wide, and the third from 1 to 2 inches deep. The court said "such 
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depressions can hardly be avoided on dir t  thoroughfares." Of this fact 
a motorist, when using a dir t  street, must take notice. 

The manhole was t o  the right of the center of the street going in  the 
direction the deceased was traveling. The dir t  wac; worn away so that  
the irregularity in  the street caused by the location of the manhole below 
the level of the surface was saucer or  basin shape13 and its depth was 
estimated by witnesses to be from 4 to 6 inches. Actual measurement 
disclosed that  when a straight edge 6 feet long was placed over i t  the 
hole was 2 inches deep and when a strip 12 feet long was used the hole 
was 4 inches deep. There was a t  least 7 feet of clear and unobstructed 
road to the right of the hole and a t  least 11 feet to the left. I t  was not 
concealed but could be easily observed and seen by those using the street. 
So testified witnesses for the vlaintiff and for the defendant. and there 
is no evidence contra. And, as stated, ample space existed on each side 
for vehicles to pass in safety. Under these conditions i t  did not con- 
stitute such a defect as would cause a person of ordinary prudence to 
anticipate that  it was dangerous or likely to cause in jury  to occupants of 
vehicles using the street. Fcrguson  c. Ashevi l le ,  supra;   ousto on v. 
Monroe ,  213 N. C., 788, 197 S. E., 571, 13  R. C. L., 398. 

I t  is only against danger which can or  ought to be anticipated in the 
exercise of ordinary care and prudence that  the municipality is bound 
to guard. Di l lon  v. Rale igh ,  124 N .  C., 184, 32 S. E., 548; Fitzgerald  
v. Concord,  140 N. C., 110, 52 S. E., 309; Sehovn  v. Charlot te ,  171 
N. C., 541, 88 S. E., 782; Ferguson  u. Ashevi l le ,  supra.  

I am of the opinion, therefore, that  there is no ~~ufficient evidence of 
negligence on the part  of the defendant. 

Even if negligence be conceded the plaintiff should not be permitted 
to recover. The street on which deceased was traveling was not a prin- 
cipal thoroughfare-nor was i t  a main artery for the residential ~ect ion .  
I t  was a graded, unimproved "top soil" dir t  street only four blocks long, 
located in the suburban manufacturing ~ t n d  residential section connecting 
the Southern Oil Company plant with Barnes Street_apparently opened 
and maintained primarily as an  outlet for the Southern Cotton Oil 
Company. The  deceased was riding a motorcycle--a two-wheel vehicle, 
much more easily thrown out of control than the average conveyance. 
Under these conditions i t  was his duty to anticipate irregularities in the 
street and exercise commensurate care for his own safety. 

A person traveling on a street is required, in the exercise of due care, 
to use his faculties to discover and avoid dangerous defects and obstruc- 
tions, the care required being commensurate with the danger or appear- 
ance thereof. Rol l ins  v. Winston-Salrwr,  176 N .  C.. 411, 97 S. E. ,  211; 
Russel l  v .  N o n r o e ,  116 N .  C., 721, 21 S. E., 550. H e  is guilty of con- 
tributory negligence if by reason of his failure to exercise such care he 
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fails to discover and avoid a defect or obstruction which is visible and 
obvious. Pinnix v. Durham, 130 N .  C., 360, 41 S. E., 932; Ferguson 
v. Asheville, supra. 

The depression could be seen when he was 50 or more feet away. His 
machine could have been stopped within 6 feet. If he was keeping a 
proper lookout he disregarded the defect and drove into the basin shaped 
hole. I f  he was not keeping a proper lookout he was not exercising that 
degree of care the law required of him. Ferguson v. Asheville, supra. 

He had a perfectly safe way to go, either to the right or to the left, 
but he chose, either purposely or by reason of his own inattention, the 
alleged dangerous way. Groome v. Statesville, 207 N.  C., 538, 177 S. E., 
638; Dunnevant v. R.  R., 167 N .  C., 232, 83 S. E., 347. 

The following cases, in principle, are likewise in point: Wafkins  v. 
Raleigh, 214 N.  C., 644, 200 S. E., 424; Speas v. Greensboro, 204 N. C., 
239, 167 S. E., 807; Rollins v. Winstondalem, 176 N .  C., 411, 97 S. E., 
211; Alexander v. Sfafesville, 165 N .  C., 527, 81 S. E., 736; Stone v. 
Benson, 214 N .  C., 280, 195 S. E., 25; Burns v. Charlotte, 210 N .  C., 48, 
185 S. E., 443; Finch v. Spring Hope, 215 N .  C., 246, 1 S. E. (2d), 634; 
Lalor v. AT. Y., 208 E. Y., 431, *4nn. Cas., 1916-E, 431. 

I n  the Finch case, supra, it appeared that the plaintiff was walking 
on an unimproved sidewalk in the nighttime and stumbled over the roots 
of a tree which extended 4 or 5 inches above the surface of the side- 
walk. I t  was held that the motion to dismiss as of nonsuit should have 
been sustained. 

I n  the Lalor case, supra, it was held that it did not constitute negli- 
gence to permit the existence in a street of a hole the size of a barrel 
head and four inches deep. 

There is not a scintilla of evidence in the record that the deceased 
could not have seen or that he did not see the alleged defect in ample 
time to avoid i t ;  and it was his duty to avoid a defect that was obvious 
and apparent. The record, therefore, discloses contributory negligence 
as a matter of law. 

When it appears from all the evidence that the plaintiff ought not to 
recover it is the duty of the Court to say so. Housfon v ,  Xonroe, supra, 
and cases there cited. 

I do not consider that the authorities cited in the majority opinion in 
support of the position that there is evidence of negligence are in point. 
I n  each a pedestrian was involved. Naturally a hole or defect which 
would not be at  all dangerous for a vehicle might create a serious hazard 
for one walking on the sidewalk. 

I n  Sehorn v. Charlotte, supra, the defect was a hole 16 to 18 inches 
in diameter about one-half way on the sidewalk and which was originally 
knee deep. At the time it was partly filled with untamped dirt and was 
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a t  least 4 to 7 inches deep. As a new tr ial  was granted i t  is not made 
to appear whether the occurrence was during the day or night. 

Swinson v. Realty Co., 200 N.  C., 276, 156 S. E., 545, was an  action 
against a private corporation for damages resulting from the mainte- 
nance of a hydrant which projected 9 inches over the sidewalk, thereby 
creating a public nuisance. The  plaintiff, a pedestrian, came in contact 
therewith. It was during the nighttime and no light was provided. 

I n  Gasque v. Asheville, 207 N .  C., 821, 178 S. E., 848, a pedestrian 
a t  night stepped on a defective water meter lid that  gave way and 
precipitated the plaintiff into a deep hole. There was evidence that  the 
lid was of an  unsafe type and had been used for a long period of time 
and that  the condition thereof could not be seen by the plaintiff. The 
charge of the court quoted in  the opinion deals, generally, with the duty 
of a municipality in respect to the maintenance of its streets. I t  was 
not the subject ;f an  exceptive assignment of error and was not, there- 
fore, before the Court for review. 

~ ikewise ,  the authorities cited in  support of the position that  the 
question of contributory negligence was for the jury, a re  not in point. 

.In Cole v. Koonce, 214 N .  C., 188, 198 S. E., 637, there was evidence 
tending to show that  the defendants' agent had parked a truck so that  it 
extended over the paved portion of the road; that  there was no light 
burning on the t ruck;  that  it was about 5 a.m., dark and foggy, and the 
lights .on the plaintiff's car did not disclose the presence of the truck in 
time for him to avoid a collision. 

Ferguson v. dsheville, supra, involves an  obstruction in the street. 
The plaintiff was traveling on an  automobile a t  night and there is evi- 
dence that  the obstruction could not be seen. I t  is there said by the 
Cour t :  "If, under these circumstances and the condition surrounding 
the ramp, the plaintiff, E. J. Ferguson, Jr . ,  saw or by the exercise of 
reasonable care could have seen the ramp in time to have avoided the 
accident, and the accident followed as a result of his failure so to do, the 
plaintiff, E. J. Ferguson, J r . ,  would be guilty of such negligence as 
would insulate any negligence of the defendant in permitting the ramp 
to remain on the street unguarded." Hughes v. Luther, 189 N .  C., 841, 
128 S. E., 145;  Weston v. R. R., 194 N .  C., 210, 13!1 S. E., 237; Davis 
v. J e f r e y s ,  197 N .  C., 712, 150 S. E., 488; Speas z.. Greensboro, 204 
N. C., 239, 167 S. E., 807. 

:But even if we concede that  there was sufficient evillence to require the 
submission of the issues to a jury, it  calearly appears to me that  the 
defendant is entitled to a new trial for error in the charge on the issue 
of damages. 

After  explaining to the jury that  it was not to gire the equivalent of 
human life and should allow nothing for suffering or out of sympathy 
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the court explained the method to be followed in determining the income 
of the deceased during the ~ e r i o d  of his expectancy of life. I t  then 
charged the jury:  

"This amount, this gross amount, must be reduced to its present cash 
value which would necessarily be less than  the gross amount and which 
may be arrived a t  by dividing the gross sum by one dollar plus the legal 
rate of interest (670) ,  for the expectancy years of the deceased, as  pres- 
ent  w o r t h  of a s u m  payable a t  some future  period wi thou t  in f e res t  is 
such  a n  a m o u n t  as  being pu t  a t  in teres t  wi l l  a m o u n t  f o  the  s u m  a t  the  
period w h e n  i t  becomes due." 

I t  will be noted that  the court used the term "gross" rather than "net7' 
three separate times. A careful examination of this feature of thc 
charge as a whole convinces me that  the meaning of the term "gross" as 
used by the court, is not so explained as to make the patent error harm- 
less. My  conclusion that  i t  was harmful is fortified by the amount of 
the verdict when i t  is considered in the light of the eridence. 

Furthermore, if the members of the jury were able to interpret and 
understand the last clause above quoted (which was a material part  of 
the charge), they possess an  acuteness of mind to which I make no claim. 
To me i t  is unintelligible and meaningless; and serves only to confuse. 

Fo r  the reasons stated I am unable to agree with the majority. 

STACY, C.  J., and WINBORNE, J., concur in this opinion. 

11. S. WARD, GUARDIAN OF LEON HOWARD, v. LEON HOWARD; RALPH 
HILTON, HUSBAND OF MARY ELIZABETH PRESNELL IIOWARD 
HILTON ; AND ESTATES ADMINISTRATIOX, IKC., GUARDIAN OF NARY 
ELIZABETH PRESNELL HOWARD HILTON. 

(Filed 28 February, 1040.) 

1. Descent and Distribution § 6- 
The right of an adopted child to inherit from its adopting parents is in 

derogation of succession by heritable blood, and the adoption proceedings 
must be in strict conformity with the statutory procedure in order to 
confer the right of inheritance upon the adopted child. 

2. Adoption §§ 3, 4- 

Consent of the living parent or proof of abandonment of the child is 
necessary to an adoption and must be made to appear to the court as a 
jurisdictional matter. 

3. Adoption § 4: Clerks of Court § 7- 
The Juvenile Court Act is in no respect an amendment to the Sdoption 

Law, and does not affect the procedure therein prescribed for the adop- 
tion of minors. 
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4. Clerks of Court 8 7- 

The juvenile court has no power to place a child anywhere for adop- 
tion, Michie's Code, 5044, and when i t  orders a (child committed to a n  
asylum upon its finding that  the child is a neglected child, Michie's Code, 
5039, the further provision of the order that  tht? asylum should have 
power to  place the child in a home for adoption i , ~  void. Michie's Code, 
5044. 

5. Adoption 8 -Evidence held not  t o  show abandonment of child by 
mother  o r  h e r  consent t o  adoption, and adoption was void. 

The evidence disclosed that  the juvenile court, in a proceeding in 
which the child's mother was present, ordered the child committed to a n  
asylum upon its finding that  the child was a neglected child, with further 
provision that  the asylum should have power to  place the child in a home 
for  adoption. I t  appeared that  the child's father was dead and that  its 
mother had been in the County Home for  12 months. The child was 
later adopted, upon the consent of the asylum, without notice to or consent 
by its mother. Held:  The adoption was void, since the proceedings in 
the juvenile court do not disclose that the mother had abandoned the 
child or that  she therein consented to the adoption, since a t  that  time 
even the identity of the adopting parents was not known, and such iden- 
tity is  a n  essential feature of consent, and since the provision of the 
order of the juvenile court that  the asylum should have power to  place 
the child in a home for adoption was void and not binding on the mother. 

6. Statutes  8 Se- 
Ordinarily, a curative statute can validate irregular procedure only 

when the procedural requirements not complied with could have been 
dispensed with by the Legislature in the first instance, and the Legisla- 
ture is without power to cure a defect arising from a want of authority 
in the court to act in the matter. 

7. Adoption 8 4- 

Ch, 171, Public Laws of 1927, cannot be held to validate an order of 
adoption theretofore entered by the court when such order is void because 
of want of consent of the living parent of the chi13 or proof of abandon- 
ment, since even if the curative act be construed as  retroactive, the 
defect is one of jurisdiction. Whether the General Assembly could pro- 
vide for the adoption of children without notice to their parents or proof 
of abandonment, Constitution of North Carolina, Art. I ,  sec. 17, quaere. 

8. Descent and  Distribution 8 6- 
The right of an adopted child to inherit from its adopting parents is 

based upon the creation of the relationship of parent and child established 
by the adoption, and when the adoption proceedings are  void, no right of 
inheritance can be predicated thereon. 

APPEAL by  defendant  Leon Howard  f r o m  Nimocks, J. F r o m  BEAU- 
FORT. Reversed. 

H. S. W a r d ,  the petitioner in this  case, guard ian  of Leon Howard,  
held i n  t rust  $1,200 i n  assets and funds of the  estates of F. W. Howard  
a n d  Bennie Howard,  his  wife, and,  as  his ward  was about to  a t t a in  his 



N. C.] SPRING T E R M ,  1940. 203 

majority, filed a final account with the clerk, intending to turn  the funds 
over as soon as the account was approved. Before that  was done, the 
respondent, Mary  Hilton, (nhe Mary Elizabeth Presnell), and her hus- 
band, Ralph Hilton, intervened, claiming a share of the estate by reason 
of an alleged adoption of the feme respondent by F. W. Howard and 
Bennie Howard. Petitioner, as a stakeholder, then applied to the court 
to determine the right of the parties respectively to the estate. 

The pleadings also raise the question of the respective interests of Leon 
Howard and Mary Hilton in  certain lands descended from Bennie 
Howard, who died intestate, consisting of three tracts of land, two iu 
the village of Sinetown and one, a small farm, nearby, the title to which 
depends upon the same question as does the title and right to the per- 
sonal property held by the intervener, Ward.  

The case was heard upon agreed facts, the pertinent parts of which 
may be summarized as follows : 

The petition for adoption alleged that  Mary Elizabeth Presnell was a 
ward of the "Children's Home Society of North Carolina, Inc.," the 
office of which was located a t  Greensboro, North Carolina; that  the 
child a t  that  time was living with the petitioners and dependent upon 
the Children's Home Society of Nor th  Carolina for support, and that  
legal custody of the ward was vested in the society. The  petition asks 
that  Mary Elizabeth Presnell be given the name of Mary Elizabeth 
Howard, and the adoption is for life. 

Formal consent to this adoption was given by the Children's Home 
Society of Xor th  Carolina, Tnc. Thereupon, an order was made as fol- 
lows : "Order Granting Letters of Adoption. State of North Carolina- 
Guilford County. I n  the Superior Court-Before the Clerk. I n  Mat- 
ter of the Adoption of Mary Elizabeth Presnell. This cause coming on 
to be heard upon the allegations of the petition and being heard, and it 
appearing to the court that Mary Elizabeth Presnell is a child without 
any estate and it appearing that  the legal custody of said child has been 
vested in the Children's Home Society of North Carolina, Inc., Greens- 
boro, Guilford County, North Carolina, and that  I?. W. Howard and 
Mrs. Bennie Howard, his wife, of Pinetown, N. C., County of Beaufort, 
North Carolina, are suitable persons to hare  custody of said child, 
desires to adopt said child for l i fe ;  and that  the Children's Home Society 
of North Carolina, Inc., upon uhom the said child is dependent for 
support, consents thereto. 

"It is, therefore, ordered and adjudged by the court that letters of 
adoption be and the same are hereby granted to the said F. W. Howard 
and wife, Mrs. Bennie Howard, to the end that  the relations of parent 
and child be established for life between the said F. W. Howard and 
wife, Mrs. Bennie Howard, and the said child, Mary Elizabeth Presnel], 
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with all the duties, powers, and rights belonging to the relationship of 
parents and child. 

"This the 29 day of February, 1924. M. W. Gant, Clerk Superior 
Court." 

Letters of adoption followed. 
I t  is agreed that the mother had no notice of thie adoption proceeding 

and did not consent thereto, unless consent can be inferred from a pro- 
ceeding in the juvenile court of McDowell County, a record of which 
forms a part of the agreed facts. 

The record shows that Mary M. Greenlee filed a petition with the 
court some time in December, 1923, alleging that Mary Elizabeth Pres- 
nell, a child under the age of sixteen years, then in the custody or con- 
trol of the County Home of McDowell County, was a neglected and 
dependent child, without means of maintenance and support; that her 
father was dead and her mother ('not physically, morally or financially 
fit or able to provide a suitable home"; and that the mother had been 
in the County Home of McDowell County for approximately twelve 
months. 

Upon this petition the child was brought into court on 17 December, 
1923, "the said child appearing by and with its mother, who has legal 
custody of it," and the court, thereupon, found Mary Elizabeth Presnell 
a neglected child within the meaning of the law, made the child a ward 
of the court, and committed it to the "Children's Home Society of North 
Carolina," to remain in custody until further order of the court; and 
attached the following condition: ('. . . the condition of such cus- 
tody is that the Children's Home Society of N0r.h Carolina is given 
legal guardianship of the child with power to place it in a home for 
adoption." 

I t  is agreed between the parties to this proceeding that the rights of 
the respondent, Mary Hilton, depend upon the following: "She was a 
minor with mother, and father dead prior to December 18, 1923, resid- 
ing in 31cDowell County, North Carolina. That Mary Creenlee filed 
petition in juvenile court of McDowell County on that date. Copy of 
same follows as a part of the record, including ihe judgment of the 
juvenile court. She was committed to the Children's Home Society of 
North Carolina on the date of the judgment. 

"It is admitted that the Children's Home Society of North Carolina 
is an institution chartered by the State and licensed and approved by 
the State Board of Charities and Public Welfare in accordance with 
section 5006, paragraph 5, Consolidated Statutes, snd was in 1923 and 
1924." 

From a judgment sustaining the validity of the sdoption and uphold- 
ing the claim of Mary Hilton and dividing the assets of the estate equally 
between her and Leon Howard, the latter appealed. 
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H.  8. W a r d  for L e o n  Houm-d ,  appel lant .  
M a n g u m  T u r n e r  and Geo. I Z .  H o l t o n  for de fendan t ,  appellee. 

SEAWELL, J. Since early days, the attitude of the North Carolina 
Court toward the law of real estate, descent and inheritance, and distri- 
bution, has been classic. The result has been an exactness and a cer- 
tainty with respect to this subject that  gave to the decisions of the Court 
a very extended reputation. 

Out of this legal atmosphere came the Adoption Law of 1872, and 
particularly that  portion of our law existing a t  the time the adoption 
proceeding under consideration was had-chapter 2, section 184, Con- 
solidated Statutes of 1919-which fixes the most imaortant of the condi- 
tions upon which adoption can be made effective. Subsequent decisions 
of the Court have attributed an  imperative character to this condition, 
prompted by the relation of the proceeding to the laws of real estate and 
inheritance, requiring the proceeding to partake of the same certainty 
as the laws to which they were ancillary, and to the basic principles of 
which they offered a substitution. 

True love  c. P o r k e r ,  191 S. C., 430, 132 S. E., 295, construed the 
statute with which we are dealing and declined to rationalize i t  in any 
way to obviate the necessity of consent by a parent, if living, to validate 
the adoption. While as a social institution benefiting society much by 
the care and promise which i t  gives to neglected youth, these purposes 
are  served by the custodial care and parental relations established in that  
regard; but inasmuch as the proceeding is in derogation of succession by 
heritable blood, the adoption proceeding, when i t  comes to the phase of 
descent and distribution of property, must be strictly construed. 

The decision in True love  v .  P a r k e r ,  supra ,  was a well considered and 
deliberate decision by the Court on a matter concerning property rights, 
and the principle of stare decisis must apply. The construction given 
to  the law therein is simple and easily understood, and both the legal 
fraternity and all others having to do with adoption had full notice of 
the necessity of compliance with the provisions of the act requiring con- 
sent of the living parent or proof of abandonment. 

There is no evidence here of abandonment of this child by her mother. 
and the sole question presented is whether or not she consented, or is 
presumed to have consented, to the adoption through the proceeding in 
the juvenile court, which took the custody of her child, or whether that  

rendered her consent unnecessary. 
Doubtless the law originally contemplated that  consent be made in the 

proceeding itself, as it was unaffected by any other statute bearing upon 
any termination of the relation between parents and children, or of the 
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complicated juvenile court acts and welfare acts of the present day, 
which here and there refer to the subject. Tha t  such consent must be 
made to appear to the adopting court, as a jurisdictional matter, is, we 
think, self-evident. 

I t  cannot be contended from any evidence in the record, or derived 
from the juvenile court proceeding, that  she had abandoned the child. 
The charge there was that  the child was neglected. The  mother was 
in the poorhouse. The sole contention is that  because of the order of the  
juvenile court, in a proceeding of which she had nohice and mas present, 
the child was placed in  a home for adoption-adoption when, where, 
how, why, to whom, or under what conditions, the order gave to the 
mother no information. 

The purpose of the Juvenile Court Act was to prcltect both society and 
minor children, which form such a large par t  of it, from the effect of 
delinquency on the part  of the child and neglect or, the part  of parents 
and custodians-not any more as to parents than as to others having the 
care and custody of children. I t  is i n  no respect a n  amendment to the 
Adoption Law, nor can it be considered as relieving against the stricter 
provisions of that  law, where the Adoption Law itself speaks upon the 
subject. 

The procedure in the juvenile court, made a part  of the record, dis- 
closes that  on the petition of Mary M. Greenlee, Mary Elizabeth Pres- 
nell was brought into the court, i n  company with her mother, on 17 
December, 1923, charged with being "a neglected child." Xichie's Code, 
section 5039. At  that  time the petition shows that  the mother had been 
in the County Home approximately twelve monthi,. The order of the 
court placed the child in the Children's Home Sociel y of North Carolina 
until further orders of the court, adding, '(the cond tion of such custody 
is that  the Children's Home Society of North Carolina is given legal 
guardianship of the child with power to place i t  in a home for adoption." 

The consent of the mother is not evidenced in any other way, and i t  is 
assumed by respondent that  this proceeding canceled her out of the 
picture. 

An  examination of the Juvenile Court Act of 1919-chapter 97, Public 
Laws of 1919, see especially sections 5039, 5047, Michie's Code of 1935- 
discloses that  the juvenile court had no power to place the child anywhere 
for adoption; and that  part  of the order is  outside of the pale of the 
court's jurisdiction, ineffective and void, and does not in any way affect 
the right of the mother as to the adoption proceeding suggested, or the 
necessity of her coment in that  proceeding. 

As to what time-relative to the adoption proceel3ing-consent of the 
living parent may be obtained, whether before or after the institution of 
such proceeding, we need not here consider. The consent must a t  least 
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be in fa i r  contemplation of the proposed adoption, and this includes its 
most essential f e a t u r e t h e  identity of the adoptive parents. Except in 
the case of abandonment, it  is not without reason that  society looks first 
to the concern and foresight of the natural  parents in the selection for 
the child adoptive parents into whose hands they surrender the duties 
and burdens of custody, training, and tuition; and when we come to the 
question of property rights affected, the proceeding concerns a public 
policy, which does not rest alone upon custodial right. 

The Juvenile Court Act-Michie's Code of 1935, sec. 5044--requires 
that  the parents, if living, be brought in by summons, in order to show 
cause why the child shall not be dealt with according to the provisions of 
the law, and if this summons is not obeyed, and there is no sufficient 
excuse, the parent may be proceeded against as for contempt. Chapter 97, 
section 8, Public Laws of 1919 ; Michie's Code, section 5046. The mother 
must, therefore, be regarded as being in the juvenile court in inv i fum,  
and she is certainly not bound by any part  of the decree of that  court 
which is plainly without its jurisdiction. 

It remains to be considered whether the status of respondent is affected 
by later statutes amendatory of the Adoption Law in effect when this 
proceeding was had-that is, the law construed in Truelove v.  Parker, 
supra. 

By chapter 171, Public Laws of 1927 (ratified 8 March, 1927), sec- 
tions 185 and 189 of the Consolidated Statutes were amended and a 
section added, intending to validate "all proceedings for the adoption of 
minors in  courts of this State." The amendments to sections 185 and 
189 should probably be considered as prospective, but any argument as to 
the effectiveness of these amendments, conceding them to be intended a? 
retroactive, is met by the same difficulties which attend the direct at- 
tempt to validate "all proceedings" in the second section of the act (mis- 
numbered section 3).  

Whether such a sweeping cure-all is not too general to be given effect. 
as to defects not pointed out in the statute, we hardly need inquire. 
Other principles control. 

Ordinarily, .curative acts of the Legislature may be effectively applied 
where the Legislature might have dispensed originally with the portion 
of the required proceeding, the nonobservance of which has rendered the 

void. Taylor v. Tennessee & Florida Land Investment Co., 
71 Fla., 651, 72 So., 206; Gallimnre 21. Thomasville, 191 N.  C., 648, 132 
S. E., 657; Kinsfon v. Trust  Co., 169 N. C., 207, 209, 85 S. E., 399. 
But  the 1,egislature is without power to cure a want of authority in the 
court to act a t  all, where the defect goes to the jurisdiction. Xont-  
qomery v. T o w n  of  Branford. 107 Conn., 697, 142 A., 574; People 11. 
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Van NUYS  Lighting District of Los Angeles County, 173 Cal., 792, 162 
P., 97. We think it unquestionable that the jurisdiction given to clerks 
of the Superior Court in the matter of adoption is, by the statute itself 
creating it, made to depend upon the consent of the parent, if living. 
Truelove v. Parker, supra. Indeed, regardless of the question of juris- 
diction as settled by the wording of the statute itself, it may be 
doubted whether the State can, through any sort c~f law, exercise the 
Spartan privilege of taking a child from the home and custody of a 
parent and engrafting it into another family without notice to the parent, 
or proof of the existence of a condition--as of complete abandonment on 
the part of the parent-that would render such notice unnecessary. 
Constitution, Article I, section 17. 

I n  an adoption proceeding under this law, inheritance is a statutory 
consequence of the parental relation created between the parties and 
legally inseparable from it. I n  other words, inheritance is made a statu- 
tory incident to the more important relationship of parent and child 
established by the adoption. Want of original jurisdiction cannot be 
cured by subsequent attempts at  validation. 

The 1929 amendments were repealed, with the original statutes which 
they amended, by chapter 243, Public Laws of 1935. Subsequent amend- 
ments to the Adoption Law contain no retroactive features and are, 
therefore, not pertinent to this inquiry. 

The institution of adoption is a very worthy response of the law to 
social needs, although legislation in that direction seems not to have been 
enacted in this State until after the Civil War. Instances of its benefi- 
cent effect may be found in the history of men and women who have 
been aided to become prominent in all lines of private and public service, 
and in the consolation it has given to hundreds of childless homes. But, 
while both the courts and the law are deeply concerned with the humani- 
ties, and with social adjustments which they require, the positive terms 
of the law may not be made to yield to either our sentiment or our desire. 

For the reasons assigned, we must hold the adoption proceeding in- 
sufficient to confer upon Mary Elizabeth Presnell (now Hilton), any 
right of inheritance or distribution in the estate under controversy. 
Truelove v.  Parker, supra. 

The judgment of the court below is 
Reversed. 
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F. E. FREEMAN, E. Y. PONDER, FOR AND ON BEHALF OF THEMSELVES .4ND 

SUCH OTHER CITIZENS AND TAXPAYERS OF MADISON COUNTY AS MAY MAKE 
THEMSELVES PARTIES TO THIS ACTION, v. THE BOARD O F  COUNTY 
COMMISSIONERS O F  MADISON COUNTY. 

(Filed 28 February, 1940.) 

1. Public Officers 5 10- 
Taxpayers may not maintain a n  action to determine title to  a public 

office, neither claimant to  the ofice being a party, since plaintiffs are not 
the real parties in interest, C. S., 446. 

2. Public Officers 5 
Injunction is not the proper remedy to try title to  public office. 

3. Counties § 17- 
Taxpayers of a county may maintain an action to restrain the board 

of county commissioners from making illegal disbursements of public 
funds by the payment of salaries to unauthorized persons. 

4. Statutes 5 12- 
Ordinarily, a local statute is  not repealed by a general statute dealing 

with the same subject matter, eren when the general statute is later 
enacted. 

5. Counties 5 1- 
The General Assembly has the power to create county highway com- 

missions. 

6. Same- 
The General Assembly has the power to create county sinking fund 

commissions. 

7. Public Officers 5 4 L  

Ch. 341, Public-Local Laws of 1931, providing that  the chairmen of 
certain county boards of Madison County should elect a tax manager for 
the county, merely imposes additional duties ex o n c i o  upon the said 
chairmen, and does not provide that any one of them should hold two 
public offices in violation of Art. XIV, see. 7, of the Constitution of North 
Carolina. 

8. Public Omcers 5 6: Constitutional Law 5 12-Public offlcers continue 
in  office unt i l  their  successors a r e  chosen and qualify. 

Public officers continue in office until their successors are  chosen, Art. 
XIV, sec. 5 ;  C .  S., 3205, and therefore, the General Assembly having 
failed to appoint or provide for the election of successors to the highway 
and sinking fund commissioners of Madison County, who were appointed 
for a four or six-year term by ch. 341, Public-Local Laws of 1931, the 
General Assembly is presumed to acquiesce in their continuance in office, 
and the General Assembly having power to terminate, change or continue 
the appointments, i t  will not be held that  it  intended to create perpetui- 
ties or exclusive emoluments in violation of any of the provisions of 
Art. I of the Constitution, and said commissioners continue to hold office 
with power to discharge the duties thereof. 
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9. Public OWcers § 2: Counties 8 7-Ch. 341, Public-Local Laws of 1931 
held t o  provide exclusive method for  appointment of Madison County 
tax manager o r  collector. 

The appointment of a tax manager o r  collector for Madison County by 
the chairmen of the highway and sinking fund commissions and the 
chairmen of the board of county commissioners and the board of edu- 
cation in accordance with ch. 341, Public-Local Laws (the statutes 
creating the jury and tax commission and the board of health of the 
county being unconstitutional), i s  ht:ld to preclude the board of counts 
commissioners from taking over the office of county tax collector, and 
taxpayers of the county may enjoin the commissioners from paying to the 
person appointed to this office by them public funds of the county. 

10. Counties § 1- 
Counties are  political subdivisions of the State, and the General Assem- 

bly has control and supervision over them, limited only by restrictions 
prescribed by the State Constitution and the powc?rs granted to the Fed- 
eral Government in  the Constitution of the Unite'd States. 

11. Same: Counties 5 7- 
The General Assembly has power to provide for the appointment of a 

tax collector or manager for a county of the State, the fiscal powers 
granted the county commissioners by Art. VII ,  set. 2, being subject to 
modification or abrogation by statute by express provision of Art. VI I ,  
sec. 14. 

12. Same: Counties § 5-County commissioners of Madison County held 
to have authority t o  appoint delinquent tax collt!ctor fo r  the  county. 

There being no provision in ch. 341, Public-Local Laws of 1931, for the 
election of a delinquent tax collector for Madison County, the board of 
county commissioners of the county has authority to appoint a delinquent 
tax collector for the county to collect delinquent taxes and those taxes 
uncollected by the tax manager appointed under provision of the public- 
local act, and taxpayers of the county a re  not entitled to enjoin the 
county commissioners from paying the salary of the delinquent tax col- 
lector appointed by them. 

APPEAL by defendant  f r o m  Nettles, J., a t  October Term, 1939, of 
MADISON. Modified and  affirmed. 

Plaint i f fs  as  citizens a n d  taxpayers  of Madison County  instituted this  
action to restrain the  board of county commissioners (1) f r o m  electing 
o r  appoint ing W. G. Buckner  t a x  collector, o r  permit t ing h i m  to exercise 
the  duties of t a x  collector; (2)  to  restrain the  defendant  f r o m  permit- 
t ing  J. X. Baley, Sr., t o  have the  delinquent t a x  books, o r  to  perform 
dut ies  as  delinquent t ax  collector; ( 3 )  to  restrain defendant f r o m  paying 
a n y  county funds  t o  W. G. Buckner  o r  J. M. Baley, Sr., o r  a n y  other  
person elected by  defendant  a s  t a x  collector. A 1;emporary restraining 
order  issued accordingly, with notice to  defendant  l;o show cause w h y  the 
order  should not  be continued to the hearing. O n  the  re tu rn  d a y  of the  
notice, af ter  considering the  complaint,  answers and  affidavits, judgment 
w a s  rendered f o r  plaintiffs, enjoining defendant and  its employees, W. G. 
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Buckner and J. M. Baley, Sr., from interfering with Roy Wade Ponder 
i n  the performance of the duties of tax manager or tax collector, and 
requiring the delivery of the tax books, and other property used in  the 
collection of taxes, to Roy Wade Ponder, who was held to be the legally 
elected and qualified tax manager or tax collector of the county. The 
defendant was further enjoined from paying any  county funds to said 
Buckner or Baley in connection with tax collections, and required to pay 
the salary of tax manager to Roy Wade Ponder, and also to pay the pre- 
miums on the surety bond of said Ponder. 

The method of selecting a tax collector or  tax manager for Madison 
County is prescribed by sec. 4, ch. 341, Public-Local Laws 1931, as 
follows: ( 'That from and after the ratification of this act no auditor or 
tax collector shall be elected for Madison County in any other way o r  
manner save that  provided in  this section. That  on the first Monday 
in December, one thousand nine hundred and thirty-two, the chairman 
of the board of education, the chairman of the board of county com- 
missioners. the chairman of the board of health, the chairman of the 
sinking fund commission, and their successors in office, and the chairman 
of any other boards that  may be created by this Legislature, for Madison 
County, shall meet and elect an  auditor by a majority of the votes of the 
various chairmen. . . . That  the office of tax collector of Madison 
County is hereby abolished except, howerer, that the present tax collector 
shall continue to collect taxes that  are now in his hand. That  the chair- 
men of the rarious boards referred to in this section shall meet on the 
first Monday in August, one thousand nine hundred and thirty-one, and 
by a vote of the chairmen of the said boards and in  the manner herein- 
before provided, elect a tax manager for a period of two years, whose 
duty  i t  shall be to collect the taxes, and the chairmen of the rarious 
boards shall fix the tax manager's salary and prescribe his duties, and 
said salary shall be paid by the board of county commissioners out of the 
general county funds, and thereafter the said tax manager shall be 
elected biennially by the chairmen of the said boards herein referred to." 

The pertinent findings of fact of the court below may be briefly stated 
as follows: On the first Monday in August, 1931, the designated chair- 
men, including chairman of the defendant board, elected J. Ii. Wilson 
as tax manager for the county, and biennially thereafter reelected him 
up to and including August, 1939. The defendant board recognized the 
validity of these acts by participating in the election of tax manager 
thereunder, turning over the tax  books to him and making annual settle- 
ments with him, and paying the premium on his surety bond. I n  Octo- 
ber, 1939, Wilson tendered his resignation effective upon the election and 
qualification of his successor, and thereupon written notice was given the 
proper chairmen, including chairman of defendant board, of meeting 



212 I K  T H E  SUPREME COURIT. [217 

to elect a successor to Wilson. At the meeting Roy Wade Ponder was 
duly elected as tax manager of the county to fill out the unexpired term 
ending August, 1941. Roy Wade Ponder promptly qualified and gave 
bond approved by the sinking fund commission, and demanded posses- 
sion of the tax books and property incident to tax collection. The de- 
fendant declined to comply and turned the books over to W. G. Buckner, 
whom it had attempted to elect as tax collector and to whom it intends to 
pay from the public funds for services as tax collector $125 per month. 
The defendant also attempted to appoint J. M. Baley, Sr., "delinquent 
tax collector,'' and turned over to him the delinquent tax books, pro- 
posing to pay him $100 per month from the county funds. The said 
Buckner has not had his bond approved in the manner required by 
ch. 183, Public-Local Laws 1931. 

The court below adjudged that W. G. Buckner was not the tax col- 
lector of Madison County, either de jure or de facto, and that Roy Wade 
Ponder was the duly and legally elected tax manager or tax collector, 
and alone charged with duty of collecting all current and delinquent 
taxes, and that the appropriation of county funds to pay the proposed 
salaries of Buckner and Baley would be unlawful. I t  was also adjudged 
that the defendant pay the costs. 

The defendant excepted to the findings of fact and the judgment of 
the court below, and appealed to the Supreme Court. 

Smathers  & Meekins for plaintiffs, appellees. 
Roberts & Baley  and Jordan & H o m e r  for defendant ,  appellant. 

DEVIN, J. This action was instituted by two citizens and taxpayers 
of Madison County. They are the only plaintiffs. The defendant is 
the board of county commissioners. The action concerns the title to the 
office of tax manager or tax collector of the county. The plaintiffs allege 
that Roy Wade Ponder is the legally elected and qualified tax officer, 
while the defendant asserts that W. G. Buckner is the lawful incumbent 
of the office. But neither of the rival claimants is party to the suit. 
I:n that respect the plaintiffs are not the real parties in interest. C. S., 
446. Moreover, the attempt to try the title to a public office by injunc- 
tion has been held improper. Jones v. Comrs. of Granville County ,  77 
N.  C., 280; Rogers v. Powell,  174 N .  C., 388, 93 S. E., 917. I f  there 
were nothing more in the action than this, it might be readily dismissed. 
13ut the plaintiffs as citizens and taxpayers of the county have also 
sought in this action to restrain the board of count;y commissioners from 
making illegal disbursements of public funds by the payment of salaries 
to unauthorized persons. For this purpose the plaintiffs have a standing 
in  court as parties with a legal interest in the conti-oversy, and the ques- 
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tion is raised whether the proposed payments to W. G. Buckner and 
J. M. Baley, Sr., for services as tax collectors are unlawful. 

Hence, on this record as the action is now constituted, the only ques- 
tion properly presented for determination is the ruling of the court below 
on the plaintiffs' suit to restrain the defendant board of county com- 
missioners from making unlawful appropriations of the county funds to 
the payment of the persons attempted to be elected by the defendant as 
tax collectors for the county. On this point the plaintiffs' contention 
is the defendant had no lawful authority for the election of the persons 
named as tax collectors, for the reason that the statute regulating the 
selection of Dersons to collect the countv taxes sets forth an exclusive 
method for so doing, which defendant has not observed. -, 

I t  is apparent that unless the method of selecting the tax collecting 
officer for Madison County, prescribed by see. 4, ch. 341, Public-Local 
Laws 1931, can be disregarded, the defendant board was without author- 
ity to elect Buckner and the proposed payment of county funds to him 
as tax collector would be unlawful. 

An examination of the Public-Local Laws of 1931 reveals that the 
General Sssembly at that session created for Madison County four 
boards or commissions, to wit:  Ju ry  and tax commission (ch. 177), 
sinking fund commission (ch. 183), board of health (ch. 322), and 
highway commission (ch. 343). The chairmen of these boards, together 
with the chairman of the county board of education and the chairman of 
the board of county commissioners, six in number, originally composed 
the body charged with the duty of electing a tax manager or tax collector 
for the county. However, the act attempting to create the jury and tax 
commission was held by this Court, Spring Term, 1938, to be violative 
of Art. XIV,  see. 7, of the Constitution of North Carolina, and the 
persons named in the act (ch. 177) were adjudged incompetent to per- 
form any duty thereunder. Brigman v. Baley, 213 N. C., 119, 195 
S. E., 617. This act being void from the beginning, the named chairman 
was without power to act. He, however, took no part in the election of 
a successor to J. K. Wilson as tax manager. Likewise, the act attempt- 
ing to create a board of health for Madison County (ch. 322) may be 
regarded as inoperative on constitutional grounds, and the chairman of 
that board accoEdingly held without power to perform any official duty 
thereunder. This would leave four chairmen apparently capable of 
acting, to wit, the chairman of the board of county commissioners, the 
chairman of the county board of education, the chairman of the sinking 
fund commission, and the chairman of the highway commission. 

The validity of the act creating a highway commission for Madison 
County may not be successfully attacked. The local act (ch. 343) was 
passed after the enactment of the general statute (ch. 148, Public Laws 
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1931), but even if passed prior thereto would not have been invalid for 
that reason, as pointed out by Schenck, J., in Rogers v. Davis, 212 N .  C., 
35, 192 S. E., 872. This act (ch. 343) was referred to in Waldroup 
v. Ferguson, 213 N .  C., 198, 195 S. E., 615. The power of the Legisla- 
ture to create highway commissions to take over the duties of the boards 
of county commissioners is well recognized. Comrs, v. Bank, 181 N. C., 
347, 107 S. E., 245; Ellis v. Greene, 191 N.  C., '761, 133 S. E., 395. 
The act creating a sinking fund commission for Madison County (ch. 
183) may also be regarded as a valid exercise of legidative power. Jones 
v. Comrs. of Madison County, 137 N .  C., 579, 50 E .  E., 291 ; Audit Co. 
v. McKensie, 147 N. C., 461, 61 S. E., 283. I t  appears that Buckner 
has not filed bond approved by the sinking fund cornmission as required 
bv this act. 

I t  may be noted that the act relating to the election of a tax manager 
does not fall under the condemnation of Brigman v. Baley, supra, for 
here these chairmen were not required to qualify or take oath of office. 
This act merely provides that new and additional duties ex oflicio were 
imposed upon those holding these officcx This was held in NcCullers 
v. Comrs., 158 N. C., 75, 73 S. E., 816, not to violate the prohibition of 
,4rt. XIV,  see. 7, of the Constitution. 

The defendant contends that the act, chapter 343, Public-Local Laws 
1931, is ineffective to provide exclusive machinery for the election of a 
tax collector on the ground that, by the language of the 1931 act creating 
the several boards or commissions. the terms of office of the members 
were limited to four and six years, and that in 1939, after the expiration 
of their terms, the chairmen of these boards were without power to act, 
thereby causing the machinery to collapse, and that consequently there 
was no legal restraint upon the power of the board of county commis- 
sioners to fill the vacancy. I t  will be observed, however, that the statutes 
prescribe terms of four and six years "from the date of ratification of 
this act and until their successors are appointed and qualified.'' I t  is 
further provided that in case a member of a board shall for any cause 
cease to act the remaining members shall elect his successor. As the 
General Assembly appointed the members of the boards, it had unre- 
stricted power to appoint their successors, or provide for their election, 
and having failed to do so up to thc present, is pre~~umed to have acqui- 
esced in their continuance in office, but always with power to terminate, 
change or continue the appointment. Hence, it ELiy not be held that 
the Legislature intended or attempted to create a perpetuity or to violate 
any of the provisions of Art. I of the Constitution. Both the Constitu- 
tion (Art. XIV,  sec. 5) and the general statute (C. S., 3205) expressly 
authorize the continuance in office of public officers until their successors 
are chosen. Markham v. Simpson, 175 N .  C., 135, 95 S. E., 106. 
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I t  is further objected that since the body empowered to elect the tax 
manager was originally conlposed of six persons, chairmen of designated 
boards or commissions, the incompetency of two of the electors has ren- 
dered the remaining four without power to act. 

Without making a ruling on the record as i t  is now constituted, in the 
absence of a direit attack by  proper proceeding, it would seem that the 
action of the electing body, under the facts found by the court below, is 
a t  least prima facie in accord with the statute, and that the machinery 
therein provided excludes authority on the part of defendant board to 
take over the office of county tax collector. I t  was found from the 
pleadings and affidavits that, after proper notice of meeting of the chair- 
men for the purpose of electing a successor to Wilson for the unexpired 
term, Roy Wade Ponder was "duly elected," that is, elected in accordance 
with the act. There is nothing in the defendant's answer or affidavits 
to the contrary. I t  may be further noted that whether the electing 
chairmen were acting de jure or not, they were acting in the performance 
of a public duty imposed upon them by law, and for five successive terms 
had elected the tax manager for the county and their action had been 
given unquestioned recognition by the people of the county and by the 
defendant board, and the taxes were collected and accounted for pursuant 
to the election by the designated chairmen. There was no vacancy or 
hiatus in the functioning of the exclusive machinery for electing a tax 
collector, so as to permit authority in this respect to devolve upon the 
board of county commissioners. Y o r f l e e t  v. Staton,  73 N .  C., 546; S. v. 
Lewis, 107 N .  C., 967, 12 S. E., 457; Baker v. Hobgood, 126 N .  C., 149, 
35 S. E., 253; S m i t h  v. Carolina Beach, 206 N .  C., 834, 175 S. E., 313; 
C .  S., 3204. 

I t  is urged that the entire plan, by which the General Assembly, 
through the creation of boards and by naming the members thereof, 
undertook to control the local affairs of Madison County, should be 
struck down by the court. But it must be remembered that the General 
Assembly has power to create counties and to regulate their affairs unless 
restricted by constitutional provision. Counties are political subdivi- 
sions and instrumentalities of the State bv means of-which the State 
performs certain of its governmental functions within its territorial 
limits. S .  v. Jennet te ,  190 N .  C., 96, 129 S. E., 184. I t  was said in 
Jones c. Comrs. o f  Nadison  County ,  137 N .  C., 579, 50 S. E., 291, speak- 
ing of the power of the Legislature over counties: "In the exercise of 
ordinary governmental functions they are simply agencies of the State, 
constituted for the convenience of local administration in certain por- 
tions of the State's territory, and in the exercise of such functions they 
are subject to almost unlimited legislative control, except when this 
power is restricted by constitutional provision." Trustees  2,. Webb,  155 
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N. C., 379, 71 S. E., 520; Bell v. Comrs., 127 X. C., 85, 37 S. E., 136; 
Martin v. Comrs., 208 N .  C., 354, 180 S. E., 777. The power to levy 
taxes is vested in the legislative branch of the government. "For this 
purpose, under the Constitution," said Winborne, J.,  in Henderson 
County v. Smyth ,  216 N.  C., 421, "it is within the exclusive power of the 
Legislature to provide the method and prescribe the procedure." 

While the levying of county taxes and the general supervision of 
county finances were by Art. VI I ,  see. 2, of the Constitution, placed 
within the province of the coupty commissioners, by a later section, 
Art. V I I ,  see. 14, the power of the General Assembly, by statute, to 
modify or abrogate the provisions of see. 2 was expressly reserved. 

I t  has been declared frequently by this and cther courts that the 
power of the Legislature is limited only by the restrictions placed upon 
it by the people themselves in the Constitution and l)y the powers granted 
to the Federal Government in the Constitution clf the United States. 
I t  is only when it is made to appear clearly thai; the Legislature has 
exceeded the limitations upon its powers that the courts will interpose 
to declare an act void or nullify the manifest purpose of legislative will. 
Kornegay v. Goldsboro, 180 N .  C., 441, 105 S. E., 187. 

The expressire language of Mr. Justice Holmes in Tyson v. Banton, 
273 U. S., at  page 446, aptly states the guiding principle of judicial 
construction as follows: "I think the proper course is to recognize that 
a state legislature can do whatever it sees fit to do unless it is restrained 
by some express prohibition in the Constitution of the United States or 
of the state, and that courts should be careful not to extend such prohibi- 
tions beyond their obvious meaning by reading into them conceptions of 
public policy that the particular court may happen to entertain." 

There is no provision in ch. 341 authorizing the chairmen of thc 
designated boards to elect a delinquent tax collector for Madison County. 
Consequently, the power of defendant board to provide for the collection 
of delinquent taxes and those taxes uncollected by the tax manager for the 
previous years is not affected by this act. The court below was in error 
in holding that the defendant was without authority to employ a person 
to collect delinquent taxes, and in restraining the defendant from making 
appropriation of public funds to the payment of compensation therefor. 
Sec. 1718 (d ) ,  ch. 310, Public Laws 1939. I t  appears also that the 
incumbent J. M. Baley, Sr., has been so employed, without objection, 
since August, 1937. 

We are of opinion, and so hold, that the attempt to determine the title 
to the office of tax manager or tax collector of Madison County, or to 
require payment of the salary of that office to a particular person, or the 
premium on his surety bond, is beyond the scope of the judicial inquiry 
and not determinable in this action. The judgment must be modified 
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accordingly. N o r  should judgment f o r  costs of action be entered as  p a r t  
of the order  cont inuing the  temporary restraining order  to  the  hearing. 

T h e  rul ing of the  court  below i n  restraining the  defendant  f r o m  mak- 
i n g  payments of county funds to  Buckner  a s  t a x  collector, on  the  find- 

ings and evidence, mus t  be upheld. 
A s  herein modified, the judgment  is affirmed. 

Modified a n d  affirmed. 

J O H N  A. WILKINSON AND DORA B. W A R D  V. HOLT L E O  BOOMER A N D  

WIFE, E R C I L  BOOMER, A N D  T H E  BOARD O F  DRAINAGE COMMIS- 
S IONERS O F  PANTEGO R U N  DRAINAGE DISTRICT,  BEAUFORT 
COUKTP DRAINAGE DISTRICT No. 14, SOUTHERN L O A S  & IKSUR- 
ANCE COMPANY, TRUSTEE. ASD VIRGINIA-CAROLINA J O I S T  STOCK 
LAND BANK. 

(Filed 28 February, 1940.) 

1. Drainage Districts 9 1- 
Drainage districts are  political subdivisions of the State, created for a 

public purpose. 

2. Drainage Districts § 1- 

Since drainage districts are  political subdivisions of the State, all 
statutory remedies and provisions for, or securing payment of the bonds 
issued by a district under authority of law, which are  in effect when the 
bonds are  issued, become a part of the contract between the drainage dis- 
trict and the bondholders. 

3. Drainage Districts 5 12- 

The lien of a drainage assessment is in rem and attaches to the land 
in the same manner as  a lien for taxes, and creates no personal liability 
on the part of owners of land in the district. 

4. Drainage Districts § 15--Procedure fo r  collection of drainage assess- 
ments by t h e  public authorities. 

I t  is provided by statute that drainage assessments shall be collected 
in the same manner a s  taxes are  collected, C. S., 5361, and such liens may 
be collected by sale of the land by the sheriff, C. S., 8010, with issue of 
certificates of sale, C. S., 8024. with right in the holder of the certificates 
to foreclose in due time, C. S., 8037; or by foreclosure of the lien in a suit 
instituted by the district or the holder of a tax deed or certificate, in the 
nature of an action to foreclose a mortgage, C. S., 7990, and this remedy 
for the collection of such assessments is adequate, and assessments col- 
lected are  public funds although they are  to be used solely for the pur- 
pose of paying princilml and interest on drainage bonds. 
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5. Drainage Districts l&Holder of drainage bonds may not foreclose 
drainage liens on lands within the district. 

The remedy provided by statute to the holders of drainage bonds to 
enforce payment of their obligations is by action against the drainage 
district and its commissioners and the tax collector and treasurer of the 
county to compel these officers to perform their legal duties in pursuing 
the statutory procedure for the collection and application of drainage 
assessments, which remedy is adequate and exclusi.re, C. S., 5356, and the 
holder of past-due bonds may not maintain an action against the owner 
of land within the district to enforce the lien o f  delinquent drainage 
assessments against the land. 

APPEAL by plaintiffs from Nimocks, J., a t  December Term, 1939, of 
BEAUFORT. 

Civil action to enforce lien of drainage district bonds, heard upon 
demurrers to complaint. 

Plaintiffs in complaint filed make substantially these allegations: 
1. That  defendant, Pantego Run  Drainage District, Beaufort County 

Drainage District No. 14, embracing lands in said county, was organized 
under the provisions of chapters 442 and 509, Public Laws of 1909, and 
amendatory acts; that  all things required by law tc be done to complete 
the establishment of said district have been done; 1;hat a board of com- 
missioners, composed of the defendants J. M. Benson, P. H. Johnson 
and N. B. Marriner were elected and qualified; and that  said "board is 
now, as to its entire personnel, in existence and operating." 

2. That  in accordance with the prorisions of the said acts, bonds in 
the amount of $18,000 were issued and sold and "the proceeds expended 
in the construction of original canals and other necessary work for the 
construction and operation of said district." 

3. That  the General Sssembly of S o r t h  Carolina, by chapter 357, 
Public-Local Laws 1925, declared said bonds to be ('valid and a first lien 
on all the lands of the district"; that  the validity clf the bonds was sus- 
tained by judgment of Superior Court in an action entitled "Board of 
Drainage Commission, etc., c. J. S. Wilkinson," which was affirmed on 
appeal to Supreme Court, 193 N.  C., 830; and that  thereafter, in Sep- 
tember, 1934, in a civil action in the District Court of the United States 
for the Eastern District of Kor th  Carolina a t  Washington, a judgment 
was entered in favor of Safe Deposit & Trust  Company of Baltimore, 
trustee, the then holder of all said bonds, and agairst  board of drainage 
commissioners for said district in the principal sum of $9,000, repre- 
sented by the bonds maturing in the years referred to in the complaint 
there filed. 

4. "That from time to time and as law required for the several years 
since the establishment of the district. correct assessment rolls have-been 
prepared by the secretary of the board of drainage commissioners and 
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dulv filed in the official file of this court. which . . . show the 
amount of the sum total of said assessments upon which it is hereinafter 
alleged that the lands hereinafter described are liable and subject to the 
lien of said assessments." 

5. That plaintiffs, by purchase for value from the Safe Deposit and 
Trust Company of Baltimore, trustee, are the owners of and hold all the 
outstanding unpaid bonds of the said original issue. 

6. That the assessment rolls filed as alleged show assessments against 
certain specifically described lands of defendant Hoyt Leo Boomer and 
wife, Ercil Boomer, i n  the total amount of $860.52, to be due and unpaid 
for  the years 1926-1937, inclusive. 

7. That on 1 December, 1934, defendants Hoyt Leo Boomer and wife, 
Ercil Boomer, executed a deed of trust to defendant Southern Loan and 
Insurance Company, trustee, for defendant, Virginia-Carolina Joint  
Stock Land Bank of Elizabeth City, registered as alleged, which has not 
been discharged, and is a lien on said lands of defendants Boomer subject 
to the first lien of the drainage assessment as above described. 

8. That by reason of the facts as above alleged plaintiffs are entitled 
to payment of the amount of said assessments, due and unpaid, and to 
judgment so declaring and for the appointment of a commissioner to 
make sale of the lands of defendants Boomer for the enforcement of 
said rights. 

Defendants demur to the complaint for that  upon the face thereof 
i t  appears that facts sufficient to constitute a cause of action are not 
stated, in that, mainly and substantially: ( 1 )  The statute under which 
the bonds were issued and the assessment made provides an  adequate 
remedy for the enforcement of collection of assessments; ( 2 )  in the 
event of failure to pay either principal or interest represented by the 
bonds, the statute gives to the holder of the bonds right of action against 
the drainage district or the board of drainage commissioners wherein 
writ of m a n d a m u s  may issue as there prescribed, and the right to such 
other remedies "as may be authorized by law," and (3 )  in the enforce- 
ment of collection of drainage assessments, the bondholders are not given 
right of action in the nature of an action to foreclose mortgage. 

From judgment sustaining demurrers filed, plaintiffs appeal to Su- 
preme Court and assign error. 

H. S. W a r d  for plaintif fs,  appellants.  
W o r t h  h H o r n e r  and R o d m a n  (e- R o d m a n  f o r  defendants ,  appellees. 

WINBORSE, J. The question for decision is this: Where bonds regu- 
larly issued by a drainage district duly established, organized and exist- 
ing under and by virtue of chapter 442, Public Laws of 1909, as 
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amended, subchapter I11 of chapter 94, section 5312 e t  seq., of Consoli- 
dated Statutes of 1919, as amended, pertaining to the establishment of 
drainage districts, for  the payment of which assessments duly made 
under authority of said act are due and unpaid, ms y the holder of such 
bonds maintain an  action against an  individual owner of land within the  
district for the foreclosure of the lien of such unpaid assessments? The 
answer is ''No." 

I t  is noted a t  the outset that  the Legislature has declared: "That the  
State having authorized the creation of drainage district and having 
delegated thereto the power of levying a valid tax in furtherance of the  
public purposes thereof," such districts "are created for a public use, and 
are political subdivisions of the State." Public Laws 1921, chapter 7, 
section 2, amending C. S., 5360. 

I t  is a basic principle that  the legislation by authority of which bonds 
of a municipal corporation or other political subdivision of the State a re  
issued, and their payment provided for, becomes a constituent par t  of the 
contract with the bondholders. So the provisions of the statutes regard- 
ing the issuance of drainage bonds and the levying, assessing and collect- 
ing of assessments, as well as remedies generally existing for the enforce- 
ment of such assessments. in effect a t  the time the bonds are issued. 
hccome a part  of the contract between the district and the bondholders. 
Jones on Bonds and Bond Securities, see. 527, Vol. 1, page 590. 

What  then are the provisions of the statute under which the bonds 
held by the present plaintiffs were issued, regarding the collection of 
the assessments levied for the payment of those bonds? 

Section 5360 of Consolidated Statutes, as amendsd, provides that  the 
assessment roll, after the clerk of Superior Court has appended thereto 
an  order directing the collection of such assessments, "shall thereupon 
have the force and effect of a judgment as in case of State and county 
taxes." 

Section 5361 of Consolidated Statutes declares in part  tha t :  "The 
a~sessments shall constitute first and paramount lien, second only to 
State and county taxes, upon the lands assessed for the payment of the  
bonds and interest thereon as they become due, and shall be collected in  
the same manner and by the same officers as the State and county taxes 
are collected." 

Adverting to these and other provisions of the drainage act, in the 
case of Comrs. v. Lewis, 174 K. C., 528, 94 S. E., 8, Allen, J., said:  
"The assessments are to be collected by the sheriff, who collects the  
taxes; they are to be paid over by the sheriff to the county treasurer; 
they are protected by the bonds of these public officers, and they a re  
the only means provided in the statute for their collection, custody and 
protection." See, also, C a n a l  Co. v. It'hitley, 172 N. C., 100, 90 S. E., 1. 
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The statutes relating to sale of real estate for the nonpayment of taxes 
which are a lien thereon shall be made by the sheriff or other tax collect- 
ing officer, C. s., 8010, who issues to the purchaser a written certificate 
of sale. C. S., 8024. The county, municipality o r  individual holder of 
such certificate of sale may in due time foreclose the lien of such certifi- 
cate under the provisions of C. S., 8037. Guilford C o u n t y  v. Estates  
Administrat ion,  Inc., 213 N. C., 763, 197 S. E., 535. 

However, the county or municipality levying taxes or assessments 
which are a lien upon real estate may a t  its election proceed under the 
provisions of C. S., 7990 to enforce the lien in a n  action in the nature 
of an  action to foreclose a mortgage in  which the court shall order a 
sale of the real estate. W i l m i n g t o n  v. Noore ,  170 N .  C., 52, 86 S. E., 
775; Cherokee v. McClelland, 179 N. C., 127, 101 S. E., 492. 

The right of a drainage district to so proceed in its own name is recog- 
nized in Drainage District v. B u f s t e t l e r ,  173 N .  C., 523, 92 S. E., 368; 
Commission v. Epley ,  190 N.  C., 672, 130 S. E., 497. 

"Throughout all the authorities a clear distinction seems to run  be- 
tween the cases where a private plaintiff brings an  action to compel and 
levy the collection of taxes to pay a debt due him, and where the sover- 
eign seeks to collect its own taxes for the general purpose of gorernment. 
The citizen has only such remedies as are given to h im;  the State has  
inherently all remedies not voluntarily and unequivocally relinquished." 
State  and Guilford C o u n t y  v. T h e  Georgia Co., 112 N. C., 35, 17 
S. E., 10. 

The provisions of C. S., 7990, are only available to a private indi- 
vidual or a private corporation "holding a certificate of tax sale or deed 
under a tax sale, whether as original purchaser a t  a tax sale or  as 
assignee of the county or other municipal corporation or of any other 
holder thereof." 

The remedies provided for the collection of taxes are adequate. Speak- 
ing thereto in Cherokee v. iMcClelland, supra, Hoke ,  J., said : "The laws 
of the State make comprehensive provision for the collection of public 
revenues affording to the officers charged with the duty adequate reme- 
dies for the purpose, both by action and by summary proceeding." 

This Court has considered the drainage act in many decisions. I t  is 
held that the lien of drainage assessment does not arise ex contractti, 
and is not a debt of the owner of land in the drainage district, but is a 
charge solely upon the land. Pate  v. Bonks ,  178 N.  C., 139, 100 S. E., 
251 ; C'anal Co. v. W h i t l e y ,  supra;  Drainage Co. c. Huf f s fe t l cr ,  supra ; 
C'omrs. v. Sparks ,  179 h'. C., 581, 103 S. E., 142;  Corn. v. E p l e y ,  
supra;  Foil v. Drainage Corn., 192 N .  C., 652, 135 S. E., 781; Branch  
2'. Strzinders, 195 N .  C., 176, 141 S. E., 583. 
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I t  has also been held that the moneys collected from drainage assess- 
ments, although devoted to the definite purpose of paying the principal 
and interest of drainage bonds issued under authority of the drainage 
act, are public funds. Comrs. v. Lewis, supra. 

"The bonds issued for the improvement of the district, like bonds 
issued for public roads or other purposes, become an indebtedness of the 
district and not of any landowner therein. . . . They are a 'public 
charge' which falls upon the land in the district i n  r e m  and are to be 
collected in the same manner as all other public charges." Clark,  C. J., 
in  Pate  v. Banks ,  supra. 

The drainage act under which the bonds in question here were issued 
provides in part that:  "If any installment of principal or interest repre- 
sented by the bonds shall not be paid at  the time and in the manner when 
the same shall become due and payable, and such default shall continue 
for a period of six months, the holders of such bonds upon which default 
has been made may have a right of action against the drainage district 
or the board of drainage commissioners of the district wherein the court 
may issue a writ of mandamus  against the drainage district, its officers, 
including the tax collector and treasurer, directing the levying of a tax 
or special assessment as herein provided, and the collection of same 
. . . and such other remedies are hereby vested .,n the holders of such 
bonds in default as may be authorized by law; arid the right of action 
is hereby vested in the holders of such bonds upon which default has been 
made authorizing them to institute suit against an*y officer on his official 
bond for failure to perform any duty imposed by the provisions of this 
subchapter. The official bonds of the tax collector and county treasurer 
shall be liable for the faithful performance of the duties herein as- 
signed." C. s., 5356. 

No other remedy is given by statute to the holders of such bonds in 
default. Hence, the remedies provided are exclusive. 

I n  B a r  Association v. Strickland,  200 N .  C., 630, 158 S. E., 110, 
Brogden, J., said : "The courts everywhere are in accord upon the propo- 
sition that if a valid statutory method of determining a disputed ques- 
tion has been established, such remedy so provided is exclusive and must 
be first resorted to and in the manner specified therein." This principle 
was quoted with approval in Maxwell ,  Comr., v. H!nsdale, 207 N.  C., 37, 
175 S. E., 847, and applied in Rigsbee v. Brogden, 209 N. C., 510, 184 
S. E., 24. 

Applying these principles to the case in hand, it clearly appears that 
the holders of bonds in default may not by dircct action against the 
landowner proceed to enforce the lien of drainage assessment on his land, 
but must resort to the remedies provided in  the statute. 
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There a r e  cases in other  jurisdictions sustaining the  right of the  holder 
of a n  improvement bond t o  main ta in  an action to foreclose on assesa- 
ment  lien, but,  i n  such cases which have come t o  our  attention, the  right 
is derived f r o m  g r a n t  of specific legislative authority. 

T h e  judgment  below is 
Affirmed. 

MRS. W. S. BLASSINGAME, WIDOW; PEGGY ANN BLASSIR'GAME, MINOR 
DAUGHTER OF W. S. BLASSINGAME, DECEASED, EMPLOYEE, V. SOUTH- 
ERN ASBESTOS COMPAXY, EMPLOYER, AKD MARYLAND CASUALTY 
COMPANY, CARRIER. 

(Filed 6 March, 1940.) 

1. Master and  Servant § 37: Statutes § 5- 
Chapter 123, Public Laws of 1935, expressly repealing all laws and 

clauses of laws in conflict therewith, is an amendment to chapter 120, 
Public Laws of 1929, and must be construed in pari materia therewith, 
and the amendment should be construed to repress the evils arising under 
the old act and to advance the remedy provided in the new. 

2. Master and  Servant 5 47- 

When a n  employee dies as  a result of an occupational disease, but had 
no linonledge that  he had contracted or was suffering from the disease, 
he has no "distinct manifestation" of the disease within the purview of 
sec. 50% ( o ) ,  ch. 123, Public Laws of 1935, and his failure to give notice 
thereof to his employer does not bar his dependents from recovering com- 
pensation for his death. 

3. Same- 
When a widow does not know that  her husband had an occupational 

disease resulting in death until after the autopsy report, almost two 
months af ter  his death, notice and claim filed with the employer by her 
within 90 days after the report is sufficient, since under the circumstances 
i t  would be humanly impossible for her to hare given notice and filed 
claim within 90 days of her husband's death. 

4. Same- 
The provision of sec. 50% ( o ) ,  ch. 123, Public Laws of 1935, does not 

provide that notice to the employer should be a condition precedent to 
recovery of compensation, the provision that  the claim "shall be forever 
barred" applying only to the requirement that claim for disability o r  
death should be made within one year after the disablement or death, and 
not to the requirement of notice to the employer within 90 days from the 
date of death. 

5. Master and  Servant § 4 0 6  
Expert opinion evidence in this case held sufficient to sustain the find- 

ings of the Industrial Commission that the deceased employee suffered 
from asbestosis which resulted in pneumonia causing his death. 
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6. Master and Servant 5 55d- 
The findings of fact of the Industrial Commission are conclusire on the 

courts when supported by competent evidence, notwithstanding that some 
of the evidence sustaining the flndings may be objectionable under techni- 
cal rules of evidence appertaining to courts of general jurisdiction. 

7. Master and Servant 8 52b- 
In this hearing before the Industrial Commission, the hypothetical 

questions asked witnesses assumed only facts estatllished by the evidence 
either directly or by fair and necessary implication, and were competent. 

8. Master and Servant § 47- 

The Compensation Act must be liberally construed to effectuate its 
intent and compensation will not be denied by a s t~ict ,  strained or techni- 
cal construction. 

SEAWELL, J., concurring. 
BARNHILL, J., dissenting. 
STACY, C. J., and WINBORAE, J., concur in dissenting opinion. 

APPEAL by defendants from Johnston, Special Judge, at 16 October, 
1939, Extra Term, of MECXLENBURQ. Affirmed. 

This is a claim made by plaintiffs against the defendants before the 
North Carolina Industrial Commission, under this N. C. Workmen's 
Compensation Act, for the death of W. S. Blassingame, who was an 
employee of the Southern Asbestos Company, the employer, and defend- 
ant Maryland Casualty Company, carrier. 

The claim was for injury resulting in death, on 1 April, 1937, in 
Lithonia, Ga. I t  is alleged that the death was caused by pulmonary 
asbestosis resulting in lombar pneumonia. On the hearing before Com- 
missioner J. Dewey Dorsett, the claim was denied, and on appeal the 
hearing Commissioner was reversed by the Full Commission. 

The evidence was to the effect that W. S. Blassingame, upon his death 
on 1 April, 1937, left a widow and one child, a minor, the plaintiffs. 
That he worked for defendant Southern Asbestos Company for seven 
years, off and on. The last period was from January, 1936, until he 
died. From 1933, while working for defendant, he developed a slight 
cough which continued until his death. I t  got worse and worse from 
1 January, 1936, until his death. 

Mrs. W. S. Blassingame testified, in part:  "Q. What was the condi- 
tion of his health with reference to his coughing in the spring of 1936? 
-4ns.: I t  was terrible, that is when it was so bad. Q. Well, now, juat 
describe to the court how he was affected, what effect this coughing had 
on him? Ans.: Just at  the time his feet hit the floor in the morning he 
would start coughing. I have never heard anybody cough like he did. 
Plenty of times I have seen him cough until his iingernails would be 
black, as black as they were when he died, his head and face would be 
just as red as fire, he coughed continually from the time he got up in 
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the morning until he had eaten breakfast. After he ate breakfast it 
seemed just to get a little better, he'd have a bad coughing spell and get 
over this. He  coughed continually from the time his feet hit the floor 
in the morning until he had eaten breakfast every morning. Q. Did 
that coughing continue on up until his death? Ans. : Yes. . . . Q. 
State, Mrs. Blassingame, whether or not he was examined by doctors 
and if so, when and what doctors? Ans.: You mean at the plant? 
Ans.: Yes. Ans.: Well, the State doctor from Raleigh, Dr. Easom, 
examined him in January, 1936, that is just a few days after he came 
back here and went to work and then they examined him on Tuesday 
before we left here to go to Georgia; Friday, I think it was March 23, if 
I am not mistaken, anyway it was on Tuesday before Easter Sunday, 
they examined him again. . . . Q. I believe you say he was re- 
examined March, 19371 Bns.: March 23, 1937. Q. Between January 
27 and March 23, was he treated by any other doctor? Ans.: Dr. Gal- 
lant. . . . Dr. Gallant examined him on Friday and two weeks 
from that day he was buried, which was the second day of April. Q. 
Dr. Gallant examined him before his last examination by Dr. Easom? 
Ans. : Yes." 

Neither doctor advised her as to what his trouble was. W. S. Blas- 
singame died in Lithonia, Ga., where his wife's people lived. They 
went down on a vacation, left Charlotte in an automobile Friday morn- 
ing about 8 :00 o'clock and reached Lithonia about 5 :00 o'clock that 
evening. On the way the deceased had headaches. "Q. When you 
reached Lithonia about 5 :00 o'clock in the afternoon what was his con- 
dition at that time? Ans.: He  was still suffering with the headache 
and I would think he was running a temperature then, his face was just 
as red as could be and when we got there he got out of the car and 
walked in the house and lay down across the bed. . . . I didn't 
think that he would get up any more that night, I felt like he was too 
sick, I insisted that he undress; just about the time I got him undressed 
he had a chill and that is when I sent for the doctor. Q. And what 
doctor did you send fo r?  Ans. : Dr. Thos. W. Stewart. Q. About when 
did he get there? Ans.: I think it was around 7 :30 or 8 :00; I will say 
it was around 8 :00 o'clock. Q. I believe Dr. Stewart finally pronounced 
it pneumonia, did he? Ans.: Yes, sir. Q. That was on March 262 
Ans. : Yes, sir. Q. He died on April 1, I believe? Xns. : Yes, sir. Q. 
Mrs. Blassingame, during the period from the time of your marriage, 
did Mr. Blassingame have any other illness of any consequence? Ans. : 
No, sir, nothing except catarrh, he was kind of bothered with catarrh 
of the head, that was the only thing I ever heard him complain of 
except this cough." 

C 2 1 7  
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Dr. R. M. Gallant, a medical expert, testified, in par t :  "Q. Did you 
know W. S. Blassingame? Ans.: Yes, sir. Q. Were you ever called to 
treat him? Am.:  Yes, sir. Q. When was that?  Ans.: Some time 
about March, 1937. Q. About the first or latter part of March? Ans.: 
I don't remember. Q. What was his condition, what was his complaint 
at  that time? Ans.: He  complained of a persisteni; cough which came 
on with paroxysms, uncontrollable by any ordinary means, accompanied 
by shortness of breath and general weakness. Q. 'What kind of treat- 
ment did you give him? Ans.: Well, he did not have any temperature, 
and he had some paroxysms of coughing and spells of coughing while I 
was examining him, it kind of baffled me from the beginning, with all 
the cough and perhaps a rapid pulse which he hrtd, which I figured 
might be due to his spells or paroxysms of coughing, I didn't know 
hardly what to think of it, no temperature, but I gave him the ordinary 
usual treatments for a s i m ~ l e  bronchitis and told him to come back a t  
such and such a time, which he did and to come back sooner if the medi- 
cine didn't seem to relieve him, well he came back sooner and said it done 
him absolutely no good. Well, after 22 years experience I have always 
been able up until-I saw him to at  least relieve anybody temporarily, 
even though I wasn't able to cure them, I gave him the strongest cough 
sedatives that I knew, including some morphine in it, he came back and 
said absolutely no relief and with his chest symptoms that he had I told 
him I just didn't know what the trouble was, he had some kind of 
peculiar condition in his chest that in 22 years experience I had never 
seen anything like it, the only thing I saw to do was to treat him sympto- 
matical and wait for developments, I knew he was up against it, I didn't 
know what to do, I told him I would either suggest some so-called 
specialist or he could stick to me and I'd do the best I could, he came 
back and a time or two seemed to be a little bit Esetter. the treatment 
seemed to be no good, tbe next thing I heard he was dead down in 
Georgia. . . . Q. Did you ever see copy of the report of the autopsy 
made by the U. S. Public Health Service? Ans. : Yes, sir, I was sent a 
copy of it and also I received a very nice, courteous letter from the 
doctor who treated him. Q. Dr. Stewart? Ans.: Yes, sir, saying that 
he had sent the letters properly prepared-saying that he had sent the 
lungs properly prepared in formaldehyde to the State Laboratory, he 
had asked them to also send me a copy of the report and which I thought 
was very nice indeed and which I received in due time. Q. Did you 
study this report on the autopsy? Ans.: Yes, sir. Q. Did you get also 
a copy of Dr. Easom's report of his two examinations? ,4ns. : Yes, sir. 
Q. Did you study that?  Ans.: Yes, sir. &. Well, doctor, from your 
examinations of the report of the autopsy made tly the U. S. Public 
Health Service and the report of Dr. Easom's examinations of the 
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Medical Advisory Board and if the Commission should find that W. S. 
Blassingame at the date of his death was 27 years of age, that he had 
worked approximately 7 years in an asbestos plant as a weaver, that he 
had apparently been in good health prior to the spring of 1936, at 
which time he started coughing very badly and continued to do so espe- 
cially in the mornings until the date of his death on April 1, 1937, that 
he was examined by medical experts on January 27, 1936, and at  that 
time an X-ray made of his lungs which showed a ground glass appear- 
ance, in the wall portion of either lung field and was diagnosed as 
asbestosis No. 1 ;  that in the early part of March, 1937, he was treated 
by a doctor for a peculiar chest or bronchial condition characterized by 
uncontrollable coughs, even after administering sedatives or narcotics 
which usually controls or relieves same for a short time at least; that he 
was reexamined on March 23, 1937, by medical experts; that the exami- 
nation of his lungs at  that time showed inconstant, dry crackling rales 
in both bases, both anteriorly and posteriorly, the diaphragm seemed to 
descend wholly on both sides, his condition at that time was diagnosed 
as asbestosis, that he went to Lithonia, Ga., on March 26, 1937, arriving 
there about 5 :00 p.m.; that he was sick when he arrived and before 
8 :00 o'clock p.m. of the same day developed a chill and high fever, was 
coughing and expectorating prune-colored sputum, had a most peculiar 
sounding lung, sounding very different than that, that was found in 
ordinary pneumonia cases, his condition was diagnosed as pneumonia, 
lobar, right upper and middle lobes, from which he died on April 1, 1937, 
if the Commission should find those facts from the testimony and greater 
weight, have you an opinion satisfactory to yourself as to what the 
proximate cause of his pneumonia was. Ans.: I do. Q. What is that 
opinion ? dns. : Pneumonia-asbestosis. Q. What do you mean by that ? 
Ans.: I mean pneumonia which was brought on by lowered resistance 
due to previously having had asbestosis. (On cross-examination.) Q. 
At that time you knew he was working? Bns.: As well as I remember 
he wasn't working regular, if he was he wasn't able to work. Q. If it 
should be found that he was working regularly from the time you first 
saw him the first week in March up until March 25, have you an opinion 
satisfactory to yourself as to whether or not he was able to work? Ans. 
Yes, I have. Q. What is that opinion? Ans.: I don't think he was 
able to work, any man with the condition he had and shortness of breath, 
should have been in bed. Q. You don't think he should have worked 
even though he worked? Ans. : He should not have worked even though 
he did work." 

Without setting them forth in detail, we think the hypothetical ques- 
tion was premised on the facts of record in this case. 
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Dr. J. Rush Shull, admitted to be an expert, testified in part:  "Q. 
Dr. Shull, I believe you have had considerable experience in examination 
and observation of asbestosis cases, have you not? Ans.: Yes, I have 
had a fair experience with it in the last 4 years. (a. Doctor, have you 
ever performed or entered in the performance of an autopsy on an 
asbestosis victim? Ans.: Yes, sir, I have had four. Q. Doctor, have 
you read and studied the report of Dr. Miller of the lJnited States Public 
Health Service and report of Dr. Easom of the Medkal Advisory Board ? 
Ans.: Bbout this case? Q. Yes, sir. Bns.: Yes, I have." He was 
asked the same hypothetical questions as Dr. Gallant, and answered: 
"Q. Where I said 1933, I meant 1936 and 1937? Ans.: Yes, I think his 
asbestosis was a proximate cause of his death. Q. 111 other words, what 
was the proximate cause of his pneumonia, the question was, have you 
an opinion satisfactory to yourself as to what the proximate cause of the 
pneumonia mas? Ans.: Yes, I have an opinion. Q. What is that 
opinion? Ans. : The asbestosis that he had." 

Dr. W. M. Summerville testified, in par t :  "Q. Where did you get 
your medical training? Ans. : University of North Carolina and Emory 
University. Q. You specialize in pathology? Ans.: Yes, sir. Q. You 
hare practiced your profession here in Charlotte since you graduated? 
Ans. : Yes, sir. Q. Have you had any experience with asbestosis cases? 
Ans. : Yes, sir. Q. How many cases have you seen E Xns. : I have done 
autopsies on two. Studied three others clinically and studied the tissue 
from four. (By the Court.) Let the record show he is an expert. Q. 
Have you read the report of the Medical Advisory Board and also 
Dr. Miller's report of autopsy in this case? Ans.: Yes, sir." He was 
asked the same hypothetical question as Dr. Gallant, and answered: 
"1 do. Q. What is that opinion? Bns.: I think th12 pneumonia was the 
contributory cause or proximate cause, the asbestosis was the proximate 
cause of p&umonia alld pneumonia caused his death. Q. Was the proxi- 
mate cause of pneumonia and pneumonia caused his death? Ans. : Yes." 

W. S. Blassingame was a weaver in defendant Southern Asbestos 
Company's plant-a broadcloth weaver. 

Dr. H. F. Easonl, an expert, testified for defendar t in part : ((Q. What 
is asbestosis? Ans. : Asbestosis is defined as a disease of the lungs caused " 
by the prolonged inhalation of the asbestos dust and characterized by the 
forming of fibrous tissue throughout the lungs. Q. I n  lay language, 
what is fibrous tissue that you find in the lungs cmf asbestosis victims? 
Ans.: Fibrous tissue is commonly known as scar tissue and it is the 
response of normal tissues to injury. Q. What does it do to the lung? 
Ans. : I t  eventually encroaches on the air containing portions of the lung 
and destroys them. Q. What are the usual sympt'3ms that you find in 
a man or a woman suffering with the disease known as asbestosis, that is, 
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the clinical symptoms? Ans. : Well, for quite a while you may not have 
any symptoms, any characteristic symptoms, that is, in the early stages, 
but usually the most prominent and most existent symptom is shortness 
of breath. Q. Usually associated with coughing? Ans. : Yes, sir." He  
was asked substantially the same hypothetical question that Dr. Gallant 
had answered, and testified: "I think that possibly the asbestosis was a 
contributory cause in his death. I realize too that such a person might 
easily die with pneumonia that didn't have asbestosis at  all so that my 
opinion would be that probably the asbestosis was a contributory cause. 
( o n  cross-examination.) Q. Doctor, I believe you stated what asbestosis 
is and you have stated what the reaction of the lungs was to asbestosis, - 
I wish you would explain that just a little more fully, the reaction of 
the lungs to asbestosis ? Ans. : You mean description of the damage done 
by the dust ? Q. Yes. Ans. : The dust fibers usually lodge in the bron- 
chial and there they in some manner irritate the tissues as they also 
gain entrance to the surrounding tissues surrounding the bronchials and 
the air sacs and set up irritations which causes the development of this 
scar tissue we refer to. Q. And whenever these particles of dust get 
and set up this irritation causing fiber tissues that closes that particular 
portion of the lung, in other words, cuts off that portion of the lung, 
does i t  not ? Ans. : Eventually.'' 

Dr. G. W. Murphy, an X-ray expert, testified in par t :  "Q. Did you 
see an X-ray picture of this particular subject, Mr. Blassingame? Ans. : 
Yes, sir. Q. Doctor, what did you find in that picture with reference 
to any abnormalities of his lungs? Ans. : Well, he has a typical fibrosis 
in his lungs that we consider characteristic of an asbestosis. Q. Where 
is that fibrosis located, throughout the lungs or any particular part of 
them? Ans. : Largely confined to the lower half. Q. Both lungs. Ans. : 
Both lungs." To the hypothetical question, he answered that it did not 
play any appreciable part. 

Dr. 5. Donnelly, an expert, testified in par t :  '(Q. From the reports 
of the films what did you conclude to the findings upon autopsy of the 
condition of the lungs? Ans.: I think he had an early asbestosis." To 
the hypothetical question he said: "Didn't play any part." The X-ray 
report is what he went by. On cross-examination: ('Q. So the asbestosis 
in those cases where they died-in what cases then could asbestosis be a 
proximate cause of a disease causing the death of the patient? dns.:  
Well, I don't know whether you'd call it a disease, most asbestotics die 
from a progressive heart failure on account of tremendous amount of 
fibrosis in the lungs." 

Diagnosis: His lungs were examined by Dr. J. W. Miller, Pathologist, 
Laboratory of Industrial Hygiene, Office of Industrial Hygiene & Sani- 
tation, IT. S. Public Health Service. His diagnosis was as f o l l o ~ s :  
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"Pneumonia, lobar, right upper and middle lobes ; Asbestosis, early," etc. 
The hearing Commissioner found: "The deceased did not suffer an 

injury by accident arising out of and in the course of his employment 
resulting in his death. He  did not suffer an occupational disease de- 
scribed in section 50y2 of the compensation law known as asbestosis that 
caused or had any connection with his death or the pneumonia from 
which he died," and award was denied. An appeal was taken to the 
Full Commission, which found: "The Full Commission, after a careful 
study of the evidence and opinion, orders that the Findings of Fact, 
Conclusions of Law and the award of the hearing Commissioner, wherein 
compensation was denied, be vacated and set aside and in lieu thereof 
the following Findings of Fact, Conclusions of Law and Award be sub- 
stituted." The Full commission carefully found many "Findings of 
FactJ' and from the evidence made its "Conclusionel of Law" and held, 
"Therefore, the Full Commission concludes as a matter of law, under 
section 501/iz of the compensation law, that this death case is compensa- 
ble." An award was made for plaintiffs. 

The defendants made numerous exceptions and assignments of error 
and appealed to the Superior Court. The court below rendered the 
following judgment: "This cause coming on to be heard at  the October 
16, 1939, Extra Term of the Superior Court for Mecklenburg County, 
and being heard before his Honor, A. Hall Johnston, upon appeal by 
defendants from the North Carolina Industrial Commission, and the 
exceptions to the findings of fact, conclusions of law and award of the 
Commission, after hearing argument of counsel for plaintiffs and defend- 
ants, the court overrules the exceptions of the defendants and affirms the 
findings of fact, conclusions of law, and award of the North Carolina 
Industrial Commission. This 21st day of October, 1939. A. Hall 
Johnston, Judge Presiding." 

The defendants excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. The exception and assignment of 
error, and other necessary facts for the determination of this cause, will 
be set forth in the record. 

J a m e s  L. D e L a n e y  for plaintif fs.  
IV. C. Gin ter  and J .  F. Flowers  for defendants .  

CLARKSOX, J. We do not think that the exception and assignment of 
error made by defendants to the judgment, as signed by the court below, 
ca.n be sustained. Asbestosis cases have been before this Court hereto- 
fore. M c X e e l e y  v. Asbestos Co., 206 N .  C., 568 (1934) ; S w i n k  v. 
Asbestos Co., 210 N .  C., 303. These cases were prior to the amendment 
of 1935. 
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The General Assembly of North Carolina, at  its regular session of 
1935, passed a comprehensive act (chapter 123) in reference to occupa- 
tional diseases, amending the Workmen's Compensation Act, Public 
Laws 1929, chapter 120, "And to provide for securing the payment of 
compensation in certain cases of occupational disease.'' The pertinent 
parts-chapter 123. . . . Sec. 50%. ( a )  The disablement or death 
of an employee resulting from an occupational disease described in para- 
graph (b)  of this section shall be treated as the happening of an injury 
by accident within the meaning of the North Carolina Workmen's Com- 
pensation Act and the procedure and practice and compensation and 
other benefits provided by said act shall apply in all such cases except 
as hereinafter otherwise provided. The word 'accident,' as used in the 
Workmen's Compensation Act, shall not be construed to mean a series 
of events in employment, of a similar or like nature, occurring regularly, 
continuously o; a t  frequent intervals in the course of such employment, 
over extended periods of time, whether such events may or may not be 
attributable to fault of the employer, and disease attributable to such 
causes shall be compensable only if culminating in an occupational dis- 
ease mentioned in and compensable under this act:  Provided, however, 
no compensation shall be for asbestosis and/or silicosis as here- 
inafter defined if the employee, at the time of entering into the employ- 
ment of the employer by whom compensation would otherwise be pay- 
able, falsely represented himself in writing as not having previously 
been disabled or laid off because of asbestosis or silicosis. (b)  The fol- 
lowing diseases and conditions only shall be deemed to be occupational 
diseases within the meaning of this act: . . . (24) Asbestosis. (25) 
Silicosis. . . . (c) The term 'disablement' as used in this section as . , 
applied to cases of asbestosis and silicosis means the event of becoming 
actually incapacitated, because of such occupational diseases, from per- 
forming normal labor in the last occupation in which remuneratively 
employed,' " etc. The act provided money through the Industrial Com- 
mission for medical and engineering studies, examinations, etc. The 
United States Public Health Service supplemented these funds through 
the North Carolina State Board of Health. As a result the Division of 
Industrial Hygiene was established in North Carolina. 

The act also provides for "Advisory Medical Committee": " ' (m) 
Except as herein otherwise provided, in case of disablement or death 
from silicosis and/or asbestosis, compensation shall be payable in accord- 
ance with the provisions of the North Carolina Workmen's Compensa- 
tion Act.' . . . '(0) Unless written notice of the first distinct mani- 

\ ,  

festation of an occupational disease shall be given to the employer in 
whose employment the employee was last injuriously exposed to the 
hazards of such disease or to the Industrial Commission within thirty 
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(30) days after such manifestation, and, in case of death, unless also 
written notice of such death shall be given by the beneficiary hereunder 
to the employer of the Industrial Commission within ninety (90) days 
after occurrence, and unless claim for disability and/or death shall be 
made within one (1)  year after the disablement or death, respectively, 
all rights to compensation for disability or death from an occupational 
disease shall be forever barred,' " etc. 

The Commission set forth "The deceased had been employed in the 
asbestos industry in North Carolina almost continuously since 1925. 
For some time before his death and during his last illness he had all the 
characteristic symptoms of a true asbestosis, but no doctor had so diag- 
nosed i t  and told him; therefore, the deceased did not have a 'distinct 
manifestation' as provided for in section 50% (0). The Commission 
has held in several cases against the Standard Mineral Company that 
the 'first distinct manifestation' is when the employee is told by compe- 
tent medical doctors that he has asbestosis or silicosis. No claim for 
compensation could be filed until there was a diagnosis of asbestosis. 
The first diagnosis of asbestosis was the autopsy report." 

The Commission found: "That Dr. Easom's X-ray diagnosis, based 
upon two examinations, January 27, 1936, and March 23, 1937, was first 
degree ground glass appearance and asbestosis of both lower lung fields." 

The Commission found: "That the widow first knew that her husband, 
W. S. Blassingame, had asbestosis some time after the autopsy report 
was filed, May 10, 1937; that notice and claim for compensation were 
made out July 19, 1937, and filed both with the defendant employer and 
the Industrial Commission July 20, 1937, or within 90 days as required 
in section 50yz (o)." The Occupational Disease Act, including "asbes- 
tosis," was passed in 1935--chapter 123. I t  was an act to amend the 
Workmen's Compensation Act (chapter 120, Laws 1!)29). This act says 
that "All laws and clauses of laws in conflict herewith are hereby re- 
pealed." Therefore, the Occupational Disease Act must be construed 
in pari materia. 

I n  Real Estate Co. v. Sasser, 179 N. C., 497 (499)) it is said : "Ainend- 
mmts are to be construed together with the original act, to which they 
relate, as constituting one law. The old law should be considered, the 
evils arising under it, and the remedy provided by the amendments 
adopted, which shall best repress the evils and advance the remedy. 
36 Cyc., 1164, and cases cited." 8. v. Kelly, 186 S. C., 365 (372). 

The following provisions were then in existence, in which there is no 
conflict: Section 8081 (dd),  in par t :  "Every injured employee or his 
representative shall immediately on the occurrence of an accident, or as 
soon thereafter as practicable, give or cause to be given to the employer 
a written notice of the accident. . . . Cnless it can be shown that 
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the employer, his agent or representative, has knowledge of the accident, 
or  that  the party required to give such notice had been prevented from 
doing so by reason of physical or mental incapacity, or  the fraud or 
deceit of some third person; but no compensation shall be payable unless 
such written notice is given within thir ty days after the occurrence of 
the accident or death, unless reasonable excuse is made to the satisfaction 
of the Industrial Commission for not giving such notice and the Com- 
mission is satisfied that  the employer has not been prejudiced thereby." 

Section 8081 ( f f )  : ( a )  The right to compensation under this article 
shall be forever barred unless a claim be filed with the Industrial Com- 
mission within one year after the accident, and if death results from one 
accident, unless a claim be filed with the Commission within one year 
thereafter." This section, like the amendment of 1935, says, similar to 
the old act, "shall be forever barred." 

The claim was filed within two weeks after date of letter of Dr.  
Easom transmitting his report, and the autopsy report of the United 
States Public Health Service to Dr. Stewart, of Lithonia, Ga. The 
Commission has found that  the widow first knew that  her husband had 
asbestosis some time after 10 May, 1937, which was the date of the 
autopsy report of the United States Public Health Service; that  notice 
and claim mas made 19 July,  1937, and filed 20 July, 1937. Thus i t  
will be seen that  it was humanly impossible for the widow to have given 
notice of such death (death resulting from asbestosis) within ninety 
days after the death. To construe this section as contended by the 
defendants would be to deny the benefits conferred by the act in this and 
all similar cases. The context of the Comuensation Act does not favor 
such a strained or technical construction. The cause of deceased's death 
could only be ascertained by autopsy, as above set forth, and notice was 
given within ninety (90) days after discovery and action brought within 
one (1) year. 

I n  Johnson 2%. Hosiery C'O., 199 N. C., 38 (40),  this Court said:  "It 
is generally held by the courts that  the various Compensation Acts of 
the Union should be liberally construed to the end that  the benefits 
thereof should not be denied upon technical, narrow, and strict inter- 
pretation." We see nothing prejudicial to defendants. 

I n  I1 Schneider, Workmen's Compensation Law (2nd Ed.) ,  part  
sec. 554, a t  pp. 2002-3, we find: " 'The courts may not interfere with 
the findings of fact, made by the Industrial Commissioner, when these 
are supported by e~idence ,  even though it may be thought there be error.' 
'The rule . . . is well settled to the effect that, if in any reasonable 
view of the evidence it will support, either directly or indirectly, or by 
f a i r  inference, the findings made by the Commission, then they must be 
regarded as conclusive' (citing a wealth of authorities). Courts cannot 
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demand the same precision in the finding of Commission as otherwise 
might be if the members were required to be learned in the law." 

I n  I V  Schneider, Workn~en's Compensation Law (supplement), page 
592, it is said: " 'Undoubtedly, if any party feels that the Commission's 
findings of fact are not clear, leave the reason for its conclusion and 
award in doubt, or should be amplified for any other reason, he should 
ask the Commission to modify them by making additional findings 
instead of complaining in the appellate court that findings of fact, which 
are not inconsistent with the result reached, do riot contain a finding 
concerning all disputed questions of fact which must necessarily have 
been decided in order to make and support the award.' State ex rel. 
I'robst v. Haid (Mo.), 62 S. W. (2d), 869 (August, 1933), quashing 
certiorari (App.), 52 S. W. (2d), 501." 

There is no evidence that the Commission found that the lack of the 
notice was prejudicial to the employer. The statute does not provide 
that the notice to the employer is a condition precedent (Wi lson v. 
Clement Co., 207 N. C., 541), but it does provide ihat the claim, if not 
made within one year by the claimant, "shall be forever barred." This 
provision does not apply to the 90 days, and from a reasonable construc- 
tion of the aatute  it seems to have been intentionally omitted. The Com- 
mission found that the widow filed the notice "within 90 days" as re- 
quired by sec. 501/2 (o),  supra. I f  the widow is barred, what about the 
minor? Taking the intent of the statute, that under the facts and cir- 
cumstances of this case it was never contemplated that the widow should 
make claim without being able to make a truthful one, and this was an 
impossibility until a.fter the autopsy. By analogy slse Nelson v. Ins. Co., 
199 N. C., 443. 

I n  S. v. Humphries, 210 N. C., 406 (410), Dezin, J., for the Court 
says: "The object of all interpretation is to determine the intent of the 
lawmaking body. Intent is the spirit which gives, life to a legislative 
enactment. The heart of a statute is the intention of the lawmaking 
body. Trust  Co. v. Hood, Comr., 206 N. C., 268; S.  v. Earnhardt, 170 
N .  C., 725. I n  the language of Chancellor Kent:  'In the exposition of 
a statute the intention of the lawmaker will prevail over the literal sense 
of the terms and its reason and intention will prevail over the strict 
letter. When the words are not explicit, the intention is to be collected 
from the context, from the occasion and necessity of the law, from the 
mischief felt and the remedy in view, and the intention is to be taken or 
presumed according to what is consonant with reason and good discre- 
tion.' 1 Kent Com., 461." 

I n  Cooley Blackstone, Intro. see. 2, page 53, we find: "Intent as 
expressed. The fairest and most rational method to interpret the will 
of the legislator is by exploring his intention at  the time when the law 
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was madc, by signs the most natural and probable. And these signs are 
either the words, the context, the subject matter, the effects and conse- 
quences, or the spirit and reason of the law. . . . (P. 54) AS to 
the effects and consequences, the rule is, that where words bear either 
none, or a very absurd signification, if literally understood, we must a 
little deviate from the received sense of them. Therefore the Bolognian 
law, mentioned by Puffendorf, which enacted 'that whoever drew blood 
in the streets should be punished with the utmost severity,' was held 
after long debate not to extend to the surgeon, who opened the vein of a 
person that fell down in the street with a fit." 

The Industrial Commission found, among other facts, the following: 
"That the immediate cause of the death of the deceased was pneumonia 
superimposed upon asbestosis; that the degree of asbestosis with which 
the deceased was suffering prior to contracting pneumonia had the effect 
of lowering his resistance to the pneumonia germ which, according to 
medical science, is ever present in the human body; that the general con- 
dition of the deceased produced by such lowered resistance or inability 
to ward off pneumonia was the inciting or proximate cause of the fatal 
development of pneumonia and death of the deceased was proximately 
caused by the condition of the deceased which was produced and brought 
about by a weakened condition and lowered resistance due to asbestosis 
with which the deceased was and had been suffering for some time prior 
to the time he was stricken with pneumonia. . . . That the widow 
first knew that her husband, W. S. Blassingame, had asbestosis some 
time after the autopsy report was filed May 10, 1937; that notice and 
claim for compensation were made out July 19, 1937, and filed both 
with the defendant employer and the Industrial Commission on July 20, 
1937, or within 90 days, as required by section 50% (0) ; that the de- 
ceased never knew he had asbestosis.'' 

The only exception and assignment of error made by the defendants 
is to "the judgment as signed." 

I n  Lassi ter  zl. Te lephone  Co., 215 N .  C., 227 (230), it is said: "It is 
established in this jurisdiction that the findings of fact made by the 
Industrial Commission, if supported by competent evidence, are con- 
clusive on appeal and not subject to review by the Superior Court or 
this Court, although this Court may have reached a different conclusion 
if it had been the fact finding body." 

I n  T i n d a l l  1.. F u r n i f u r e  Co., 216 N .  C., 306 (310), it is written: 
"And the application of the rule of the conclusiveness of the findings of 
the Industrial Commission as to controverted issues of fact, when based 
on competent evidence, is not defeated by the fact that some of the testi- 
mony offered may be objectionable under the technical rules of evidence 
appertaining to courts of general jurisdiction, as pointed out in M a l e y  
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v. Furniture Co., 214 N. C., 589, and Consolidated Edison Co. v. Na-  
tional Labor Relations Board, 305 U. S., 197." The.re was circumstantial 
evidence. 

The hypothetical question we think proper under our decisions. A 
similar hypothetical question was admitted in Shaw 1). Handle Co., 188 
N.  C., 222 (tried before Devin, J.), and approved by this Court. I n  
that case the question was the cause of the death of two men in the cabin 
of a boat. I t  was alleged that the boat was operated by a gasoline engine 
which was old, worn out and defective and would blow gas fumes out of 
the engine into the cabin. The weather was cold and the windows closed. - 
The hypothetical question was answered: "Gas poisoning, monoxide 
poisoning" (carbon monoxide gas). Cube v. Parker-Graham-Sexton, 
Inc., 202 N. C., 176; Keith v. Gregg, 210 N. C., 802 (807). I n  this 
case we think the hypothetical questions assume facts which the evidence 
directly, fairly and reasonably tends to establish, and were competent. 
The probative force was for the Commission. 

The facts were fully sufficient to justify the Industrial Commission's 
finding of fact that the proximate cause of death was asbestosis. The 
facts are distressing-a young man, a bread-winner with a wife and 
child, in the performance of his duty to his employer, in an industry 
fraught with danger, was weakened by the inhaling of asbestos dust, and 
died from its effects. His lungs were practically closed by "ground 
glass appearance." 

 oneo of the contentions of the defendants can be sustained. There 
was sufficient competent evidence for the Commission to find the facts 
upon which they fbund defendants' liable. I t  has been said repeatedly 
by us that the findings of fact are binding on us. 

We see no error in law. The judgment of the court below is 
Affirmed. 

SEAWELL, J., concurring: Since it is the duty of the court below, 
and also this Court, to sustain a finding by the Industrial Commission, 
when there is any evidence to support it, I do not see why we should 
argue further whether the deceased came to his death by reason of 
asbestosis, or why we should pick out the less favorable testimony of one 
expert as against several others who testified plainly that he did. 

Pneumonia is indeed an infectious disease, but we are made to under- 
stand that just as the vulture swoops upon his disabled prey while yet 
there may be life, the latent germs of pneumonia a:-e ready to take over 
the lung area when resistance has been destroyed. Pneumonia is such 
a close incident to lung injuries, and indeed to other injuries, that it is 
sometimes apparently regarded as merely the hand that opens the gate 
for the final flight. 
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Following M c N e e l e y  v .  Asbestos Co., 206 N. C., 568, 174 S. E., 451, 
when silicosis, an occupational disease, was treated as an accident already 
within the scope of the then existing Workmen's Compensation Act, and 
as such compensable, the Legislature of 1935 added to the list of things 
compensable under that act a large number of occupational diseases, 
including asbestosis. We may assume that in part, a t  least, this addition 
to the statute was made for the protection of industry, through the regu- 
lation of the conditions upon u~hich compensation might be made for 
occupational diseases. I f  there is observable in the statute the suggestion 
of a policy supposed to protect the industry against imposition, we are 
not required to go beyond the terms in which it is expressed. Whether 
the employer has the "edge" of advantage in these positions is a matter 
for the Legislature and not for us, but it is our duty to approach this 
case with some degree of liberality toward the labor employed in the 
industry, since the rule is universally accepted that statutes like the one 
under consideration are to be liberally construed in favor of the em- 
ployee. While this does not permit us to set aside any rule established 
by the Legislature consistent with constitutional limitations, it neverthe- 
less strongly enjoins upon us the duty of resolving fifty-fifty doubts in 
favor of com~ensation. 

I n  the present instance we are dealing with what I should consider a 
very harsh provision of the law, operating more for arbitrary exclusion 
.of asbestosis victims than for the reasonable protection of employers 
against imposition, unless its terms may be rationally explained. 

Here are the conditions which have been suggested as standing in the 
way of compensation : Chapter 123, Public Laws of 1935 ; Michie's Code 
of 1935, section 8081 (7) (o),  requires a written notice to an employer 
within thirty days after a distinct manifestation of an occupational 
disease, and i n  cise of death, also, a written notice of such death within 
ninety days after the occurrence. With special reference as to asbestosis, 
section 501,/., subsection (g), of the 1935 Law, Michie's Code of 1935, 
section 8081 (7) (g),  provides : "An employer shall not be liable for any 
compensation for asbestosis, silicosis or lead poisoning unless disablement 
or death results within three years after the last exposure to such dis- 
ease, or,  i n  case of dea th ,  unless dea th  follows cont inuous disabi l i ty  f rom 
s u c h  disease, commenc ing  w i t h i n  t h e  period of three  years l imi ted herein ,  
a n d  for w h i c h  compensat ion has  been paid or awarded or  t i m e l y  c la im 
m a d e  as hereinaf ter  provided and  results w i t h i n  seven years a f t e r  such 
las t  exposure." 

We have here alternative conditions affecting compensation in case of 
death: first, if death follows continuous disability for which compensa- 
tion has been paid or awarded; and, second, timely claim made, as here- 
inafter provided. Obviously, if payment has been made for a disability 
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caused by asbestosis, or an award made therefor, the employer has notice 
that such a condition exists. I f  that has not occurred. then he is entitled 
to a notice of the condition within thirty days after its manifestation, 
and notice must be given within ninety days after the death. I t  is, 
therefore, first and last, a question of notice to the employer, and it was 
not intended that in the absence of such a written notice within thirty 
da.ys after the manifestation of the asbestosis condition it should put the 
claimant against the alternative bar of his claim, upon the ground that 
death had not followed continuous disability. Wh'at we must deal with- 
and I see no disagreement as to this-is the question of notice which the 
statute requires to be given within thirty days after the distinct mani- 
festation of asbestosis, and the ninety days notice after the death. 

Similar provisions in insurance policies, as d r a ~ ~ t i c  if literally con- 
strued, have been relieved against upon the accepted theory that the law 
do'es not intend an unreasonable requirement which would defeat justice 
between the parties, especially when the party charged with liability has 
not been prejudiced by want of notice. Nelson  v. Insura?~ce Co., 199 
N .  C., 443, 154 S. E., 752; Gorham v. Ins .  Co., 214 N.  C., 526, 200 S. E., 
5 ;  Woodell v. Ins .  Co., 214 N .  C., 496, 199 S. E., 719; Allgood v. Ins .  
Co., 186 N .  C., 415, 119 S. E., 561; Ball v. Assurance Corp., 206 N .  C., 
90, 172 S. E., 178. The Court would be loath to admit that the ends of 
justice were achieved in these cases by court repeal, rather than legiti- 
mate construction. 

I t  is clear from the evidence that the deceased had no knowledge of 
the cause of his serious condition and, therefore, had no occasion to file 
any notice of i t ;  nor, indeed, was there such a distinct manifestation of 
his disease as would inform him, a layman, of the condition, and appar- 
ently no physician or other competent person had given him any such 
information. His disease was a fact but he was unaware of it. A 
similar situation prevailed with regard to the widow in filing her claim. 
She had no knowledge whatever that the deceased h,sd asbestosis or was 
suffering from any other compensable disease. She was informed of this 
after the autopsy, and the Commission, properly I think, found that she 
filed her claim within the ninety days after it was incumbent upon her 
so to do. This is the reasoning applied in the analogous cases cited, 
where the doctrine of liberal construction was not so imperative. I s  the 
rule less commendable where our construction is required to be liberal ? 

I n  no event has the defendant been prejudiced-bsy a want of notice, 
unless, indeed, the technical defenses upon which it I-elied have not been 
found good. The fact that the man was afflicted with asbestosis, and the 
manner in which it had affected his lungs, was made clear by the autopsy. 
I t  was a condition which could not be simulated, faked, or suddenly 
produced; and, inevitably, it came from years of inhalation of asbestos 
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dust and particles, and the daily lesion of lung tissue, and the filling up  
of the lungs with inert matter and scar tissue through all that  period. 
Whether the provisions in the original unamended act, Michie's Code of 
1935, section 8081 (dd), relating to the finding by the Commission that 
a n  employer is not prejudiced by want of notice, applies to this case, I 
do not think it necessary to inquire. I f  it does, the Commission in 
setting forth the facts with regard to the notice, and adjudging the claim 
to be compensable thereunder, may be deemed to have found that  a want 
of notice is not prejudicial to the employer. 

The independent fact whether the deceased was disabled from normal 
labor has been questioned. Attention has been called to the fact that he 
did labor up  to the time he left for Lithonia, Ga., as conclusive on the 
point. The expert evidence in this case clearly indicates that  he was 
disabled from normal labor, notwithstanding the fact that he did actually 
labor, and notwithstanding the fact that he gave no notice of the condi- 
tion, himself being unaware of it. There is no question here of total 
disability. Whether his labor was actually normal, we may judge from 
the circumstances. 

For  a long period of time the deceased had violent paroxysms of 
coughing during the mornings. The paroxysms were so violent as to 
force the blood into the vesicles of his skin until his face became vio- 
lently red. The absence of oxygenation was apparent from the fact 
that  at  such times his nails became black. Here was the most violent 
attempt of nature to expel not only the grinding asbestos particles 
with which his lungs were subsequently found to be impregnated, but 
also the fibrous scar tissue which had taken the place of the open air  
cells, necessary to his existence by the intake of air  and oxygen. The 
condition of his lungs, although the cause of it was not apparent to the 
deceased, was indicated by the rales which accompanied his difficult 
breathing. Thus, with his lungs torn by asbestos particles, which i t  was 
impossible for him to absorb or cough up, and filled with fibrous instead 
of cell tissue, he left his employment and went to Georgia, where the 
condition continued-without the abnormal temperature which would 
indicate that  pneumonia had supervened, for a period of time. Then 
pneumonia ensued, which the expert witnesses stated was the result of the 
asbestosis. When the time came to fight this, he was already half 
drowned with solid matter. 

But even if the man worked down to the last moment, this is not 
conclusive as to his disability. The distinction is clearly brought out 
in the evidence of the experts who testified that he was disabled and 
should not have been a t  work. 

Men are constituted differently. One may be inclined to quit work, 
and do so, when his physical powers are attacked by disease or injury, 
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and consider himself totally disabled or disabled from normal employ- 
ment. Conscientious experts passing on his case will agree with him. 
Another, who has suffered greater impairment, will desperately arise to 
the emergency under the pressure of what is euphoniously called ((eco- 
nomic necessity," and which often means the necessity of fighting off 
starvation from the hungry mouths of his dependents, and will fight his 
handicap and carry on with a determination, intensity and courage that  
will not suffer abatement until his dead hands fall from the loom. 

I t  is not at  all necessary, however, to go into that  matter, since we 
are here dealing with the question of notice, and on this question I am 
impelled to agree with the findings of the Full  Coinmission and of the 
Superior Court, and, therefore, concur in the result reached here. 

BARNHILL, J., dissenting: A careful examination of the record dis- 
closes that  all of the evidence tending to show that the deceased, prior to 
his death, suffered from asbestosis is hearsay, being largely based on a n  
unsworn unidentified report by the United States Public Health Service. 
All of the evidence tends to show that  the death of the deceased was 
caused by pneumonia, a germ disease or infection, and that the only 
efyect that asbestosis could have had in contributine* to his death lies in 
the fact that it had a tendency to lower his resistance. There is no  
evidence that  pneumonia was not sufficiently virulent to have caused 
death irrespective of the existence of rtsbestosis. I'neumonia being an  
infectious disease reference might be had to the medical reports relied 
on in which it is made to appear that he was suffering-both from 
infected tonsils and pyorrhea-conditions which art: resistance reducing 
and provide a fruitful field for the lodgment of pneumonia germs. And 
the medical testimony tends to show that lobar pneumonia (the cause 
of' the death of the deceased) is more prevalent in strong, apparently 
healthy, normal individuals than in any other type;  that pneumonia 
patients die not from the condition of the lungs but from the toxemia - 
the presence of bacteria produces; and that the disease is no more preva- 
lent in cases of asbestosis than i t  is in other patients;. 

Much could be said as to these aspects of the evidence which make i t  
appear that the presence of asbestosis was incidental and that i t  could 
not be said that it was the efficient proximate cause of his death as 
indicated by the testimony of Dr. Easom, chairman of the Advisory 
Medical Committee appointed under the Occupational Disease Law and 
Director of the Industrial Hygiene Division of the Board of Health of 
the Industrial Commission, as follows : ('I think it js very probable tha t  
the pneumonia might have been fatal  without the asbestosis, he might 
have died of pneumonia even without the asbestosis; there is no way in  
the world of proving that  this man would have or would not have died 
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without having the asbestosis . . . i t  is my opinion that pneumonia 
is no more prevalent in  cases of asbestosis than i t  is i n  other patients 
. . . in my opinion the asbestosis played no significant part i n  his 
death . . . most pneumonia patients die from the toxemia from the 
bacteria that  is present. I do not believe that  the presence of the asbes- 
tosis had any effect one way or the other on the toxemia." Dr.  Xurphy, 
a member of the Industrial Commission Advisory Medical Committee, 
testified to like effect. 

Dr. Stewart, who attended the deceased during his illness, frankly 
stated: "I don't know what asbestosis is." His  opinion and the opinions 
of other doctors who testified were based upon evidence that was~wholly 
incompetent. But  as I view the record it is unnecessary to debate the 
question of proximate cause of death. The claimants have no right to 
compensation under express terms of the statute. 

Ch. 123, Public Laws 1935, amends the Workmen's Conlpensation 
Act so as to add sec. 50%, providing for the payment of compensation 
in certain cases of occupational diseases. As thus amended, see. 50% 
(g) provides that  "an employer shall no t  be liable for any compensation 
for asbestosis . . . unless disablement or death results within three 
years after the last exposure to such disease, or, i n  case of death, unless 
dea th  follozus cont inuous~disabi l i ty  f rom such disease, commencing within 
the period of three years limited herein, and for which compensation 
has been paid or awarded or timely claim made as hereinafter provided 
and results within seven years after such last exposure." 

Under this section the claimant must Drove that  the disablement or  
death resulted within three years after the last exposure to such disease 
unless i t  is shown that compensation was paid or awarded or timely 
claim made, as provided in the act, prior to death. I n  that event it is 
sufficient to show that the death resulted within seven years after the 
last exposure. However, the act expressly provides that there shall be 
no liability for the payment of compensation in  either event unless death 
follows continuous disablement from such disease commencing within 
three years after the last exposure. Proof thereof is a condition prece- 
dent to recovery, as is the provision for notice. 

Disablement or disability as used in this section, as expressly defined 
in  the statute 50% (g )  in respect to cases of asbestosis, means "the event 
of becoming actually incapacitated because of such occupational disease 
from performing normal labor in the last occupation in which remu- 
neratively employed." 

The deceased continued in his employment until 25 March, 1937, a t  
which time he quit work for the purpose of taking a pleasure tr ip to 
Georgia. Before leaving for Georgia he contracted a severe cold fol- 
lowed by pneumonia from which he died 1 April, 1937. H e  was not 
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then and had never been disabled from asbestosis as (defined in the statute. 
The Commission found as a fact "that the deceased never knew he had 
asbestosis." How, then, could his death follow "continuous disability 
from such disease . . . for which compensation has been paid or 
awarded or timely claim made"? 

The plaintiffs have failed to establish the conditions under which the 
employer is liable for compensation. T h e  case is plainly not within the 
terms of the statute. 

Whether these restrictions upon the right of recovery in case of death 
from asbestosis unduly limits the right to compensation is not for us to 
determine. The Legislature has written the statute in clear and unmis- 
takable language and it is our duty to apply it as written. 

The Workmen's Compensation Act (ch. 120, Public Laws 1929, as 
amended by ch. 123, Public Laws 1935) further provides that no com- 
pensation shall be paid for asbestosis "unless written notice of the first 
distinct manifestation of an occupational disease !shall be given to the 
employer in whose employment the employee was last injuriously ex- 
posed to the hazards of such disease or to the Industrial Commission 
within thirty days after such manifestation, and, in case of death unless 
also written notice of such death shall be given by the beneficiary here- 
under to the employer or the Industrial Commissicln within ninety days 
after occurrence." Sec. 501/2 (0). Two separate and distinct notices are 
required: (1) Notice of the first manifestation of' the disease prior to 
the death of the employee; and (2)  written notice of such death within 
ninety days after death occurs. The provisions of the statute have not 
been complied with either as to the notice prior to death or to the notice 
after death. 

The Commission found that the claimants made out notice and claim 
for compensation 19 July, 1937, and filed such notice and claim with 
the employer and the Industrial Commission 20 July, 1937, which was 
more than 90 days after death occurred 1 April, 1937. Therefore, the 
conclusion of the Commission that such notice was served within 90 
days, as required in section 50% (o), is not supporied by the record. 

I n  this connection it is well to note that the provisions of see. 50% (0) 
clearly make the provisions of see. 22, ch. 120, Public Laws 1929, 
inapplicable, for it is provided that notice is deemed to have been 
waived: (1)  Where the employer or insurance carrier voluntarily makes 
compensation payments therefor; or ( 2 )  within the time above limited, 
has actual knowledge of the occurrence of the diseatje or of the death and 
its cause; or (3)  by his or its conduct misleads the injured employee or 
claimant reasonably to believe that notice and/or claim, has or have been 
waived. And it does not appear that notice has thus been waived by the 
defendants. 
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But if it be conceded, as the majority opinion asserts, that the pro- 
visions of see. 22, ch. 120, Public Laws 1929, are controlling as to notice 
in the case at  bar, then we must bear in mind that it is there provided 
that "no compensation shall be payable unless such written notice is  
given within thirty days after the occurrence of the accident or death, 
unless reasonable excuse is made to the satisfaction of the Industrial 
Commission for not giving such notice and the Commission is satisfied 
that the employer has not been prejudiced thereby." I f  the claimants 
seek to excuse the failure to give notice under the terms of this provision 
the burden is on them. They did not seek to so show. Even had they 
done so the Commission has not found that such facts appear to its 
satisfaction as i t  is required to do before the want of notice becomes 
immaterial. Singleton v. Laundry Co., 213 N. C., 32. As the Commis- 
sion has not found "reasonable excuse" to its satisfaction or that "the 
employer has not been prejudiced thereby," the failure to give notice is 
material even under this section. 

Furthermore, it is apparent from the record that no effort was made to 
substantially comply with the provisions of 50$$ ( r ) .  

A careful reading of the pertinent statute leads me to the conclusion 
that it clearly appears that the Legislature intended that there should 
be no compensation paid for death from asbestosis unless the employee, 
during his lifetime, at  least recognized that he was suffering from 
asbestosis and had made claim for, or the employer had roluntarily made 
payments of, compensation; and, unless thirty days notice of the exist- 
ence of asbestosis was given prior to death and notice of death was 
served within ninety days thereafter, or waived as provided by the 
statute. I f  this be correct the claimants are not entitled to compensation. 

I am aware of and in full accord with the rule of liberal interpreta- 
tion when the Workmen's Compensation Act is under consideration. 
However, this rule when followed to its fullest extent does not require us 
to write into the statute provisions the Legislature has elected to omit 
or to disregard positive provisions therein contained. 

I am unable to agree with the reasoning in the majority opinion or 
with that in the concurring opinion to the effect that we are dealing only 
with the question of notice. As I view it the failure to give the required 
notice is a secondary feature of the case. The plaintiffs have failed to 
establish the right to compensation in the first instance, irrespective of 
notice. 

The hearing Commissioner was correct in his conclusion that no com- 
pensation should be awarded. We should so hold and reverse the judg- 
ment below. 

STACY, C. J., and WINBORNE, J., concur in this opinion. 
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STATE v. F. C. MITCHELL. 

(Filed 6 March, 1940.) 

1; Plumbing and Heating Contractors 8 -Statute providing for licensing 
of plumbing and heating contractors held not to apply to journeymen 
plumbers. 

A journeyman plumber, duly licensed under the ordinances of a munici- 
pality, who furnishes no materials, supplies or fixtures, but merely at-  
taches or replaces fixtures, and does not install plumbing systems or make 
snbstantial alterations thereof, is not engaged in carrying on the business 
of plumbing and heating contracting within the glurview of chapter 52, 
Public Laws of 1931, a s  amended by chapter 224, Public Laws of 1939, 
since plnmbing is defined in the act in terms of the "plumbing system" 
and the act refers to plumbing and heating "contra~?tors." 

2. Same--Statute licensing plumbing and heating contractors must be 
strictly construed. 

H e l d :  Even conceding that  the statute providing for licensing of plumb- 
ing and heating contractors is ambiguous and is susceptible to a construc- 
tion which wonld include journeymen plumbers in its definition of those 
required to be licensed under its provision, in a prosecution for failing to 
obtain a license a s  required by the statute, the Court could not adopt that 
construction, since the statute must be given that  construction which is 
favorable to defendant and tends least to interfere with personal liberty. 
The question of the constitutionality of the statute held not necessary to 
be determined on this appeal. 

3. Statutes g 8- 
Criminal statutes must be strictly construed against the State and in 

favor of the defendant, and if patently ambiguous that construction must 
be adopted which operates in favor of a party ac:cused under its provi- 
sions. 

4. Constitutional Law § 8- 
-4 statute passed in the exercise of the police power of the State should 

be strictly construed so a s  to give it  the least interference with personal 
liberty. 

DEVIX, J., concwring. 

APPEAL by  defendant  f r o m  Johnston, Special Judge, a t  December 
T e r m ,  1939, of BUNCOMBE. Reversed. 

Cr imina l  prosecution under  a war ran t  i n  which the  defendant  is  
charged with the  violation of ch. 52, Publ ic  Laws 1931, as  amended by  
ch. 57, Publ ic  Laws 1935, as  amended by  ch. 224, Publ ic  Laws  1939, 
relat ing to  t h e  licensing of plumbing and heat ing contractors. 

T h e  w a r r a n t  charges t h a t  the  defendant "did unlawfully and willfully 
engage i n  the  business of plumbing contracting by installing f o r  a valu- 
able consideration, 2 sinks a n d  one closet i n  the  plumbing system of a 
building a t  1 9 1  Chestnut  Street,  i n  the ci ty  of Asheville, county of 
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Buncombe, without having been licensed to engage in such business in 
violation of the statute above cited." 

There was a special verdict as follow.; : 
"The jury, after being duly sworn and regularly impaneled to t ry  the 

issues joined in the above entitled cause and after hearing the evidence 
presented and the charge of the court, returns into court a special verdict 
finding the following facts beyond a reasonable doubt: 

"That the defendant did on or about August 3, 1939, install 2 sinks 
and 1 closet in a habitable building, located a t  191 Chestnut Street, i n  
the city of Asheville, for  Roy Koon and did connect said sinks and 
closet to the plumbing system of said building. 

'(That the defendant did receive a valuable consideration from Roy 
Koon for installing and connecting to the plumbing system said two sinks 
and one closet, in a habitable building located a t  191 Chestnut Street, 
i n  the city of Asheville. 

"That the defendant, on or about August 3, 1939, was not an  employee 
working under the supervision and jurisdiction of a person, firm or 
corporation holding a license in accordance with the provisions of 
c h a ~ t e r  52 of the Public Laws of 1931, as amended. 

('That the defendant has not applied for nor procured a license from 
the State Board of Examiners of Plumbing and Heating Contractors - 

before installing said two sinks and one closet and connecting same to the 
plumbing system in a building located a t  191 Chestnut Street, in the 
city of Asheville, and a t  the time of said installation was not licensed 
by said board. That  the city of Asheville is a city having a population 
of more than 3,500. 

"That the defendant a t  the time of said installations was duly licensed 
by the governing body of the city of Asheville as a 'journeyman plumber' 
under the provisions of its ordinances. 

"That the defendant does not hare  or maintain, and did not a t  the 
time hereinbefore referred to, have or maintain, any shop, office or fixed 
place of business, or have, own, sell or offer for sale, any plumbing or 
heating supplies, material or fixtures whatsoever, except the defendant 
owned and used a t  the time of the said installation necessary tools to 
perform the labor in connection with the said installation. 

'(That the defendant received a valuable consideration of seventy-five 
( 7 5 )  cents per hour for services rendered in connection with said instal- 
lation of plumbing. 

"Upon the foregoing findings of fact, if the court shall be of the 
opinion that  the defendant is guilty, of engaging in the business of 
plumbing contracting in violation of the provisions of chapter 52 of the 
Public L a m  of 1931, as amended, we, the jury, find him guilty, and if, 
upon the foregoing findings of facts, the court shall be of the opinion 
that  the defendant is not guilty, we find him not guilty," 
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The court, being of opinion that upon the facts found in the special 
verdict, the defendant is guilty of practicing or offering to practice, 
entering into or carrying on the plumbing and/or heating contracting 
business, pronounced judgment upon the verdict. The defendant ex- 
cepted and appealed. 

W i l l i a m  A. S u l l i v a n  for defendant ,  appellant.  
Attorney-General M c M u l l a n  for the  S ta te ,  appellee. 
Brooks ,  M c L e n d o n  & Holderness,  amicus curice. 

BARNHILL, J. The defendant presents the following question for 
determination : 

"Is a journeyman plumber, duly licensed under the ordinances of a 
municipality, who furnishes no materials, supplies, or fixtures, but 
merely works at  his trade as a plumbel. for an hourly wage, engaged in 
carrying on the business of plumbing and heating contracting, within the 
provisions of chapter 52 of the Public Laws of 1931, as amended by 
chapter 224, Public Laws 1939?" 

He  likewise challenges the constitutionality of the law under which he 
stands indicted for that it is contrary to the provisiclns of the Fourteenth 
Amendment to the Constitution of the United States and of Art. I, sees. 
1, 7, 17 and 31, of the Constitution of North Carolina. 

I f  the answer to the first question presented is "no," the constitu- 
tionality of the act becomes immaterial and requires no discussion. 

The original act creating the ('State Board of Examiners of Plumbing 
and Heating Contractors," ch. 52, Public Laws 1931, did not undertake 
to define "plumbing and heating contracting business"; nor did it pre- 
scribe the standard of efficiency to be required of an applicant for license 
by the Board of Examiners. The amendment mhich is material in 
consideration of the question presented on this appeal, ch. 224, Public 
Laws 1939, undertakes to remedy these defects in the original act. 

The purpose of the act as declared in the caption is the same: ((Relat- 
ing to the licensing of plumbing and heating contractors." For the 
purpose of the act '(plumbing shall be deemed and held to include the 
plumbing system of a building consisting of water supply distributing 
pipes, the fixtures and fixture traps, soil, waste and vent pipes, all with 
their devices, appurtenances and connt4ons, and all within, adjacent 
to or connected with the building, however shall not include the repair 
or installation of water supply pipe from the street to plumbing fixtures 
not connected with the sewerage or ventilating system or to the repair or 
replacement of outside water faucets." Heating "shall be deemed and 
held to include all heating systems of a building requiring the use of 
high or low pressure steam, vapor, hot water, warm or conditioned air 
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and all piping, ducts, connections, or mechanical equipment appurtenant 
thereto within, adjacent to or connected with the building." 

I n  considering the licensing of an applicant the board is required to 
give an examination "designed to ascertain the technical and practical 
knowledge of the applicant concerning the analysis of plans and specifi- 
cations, estimating costs, construction, fundamentals of design and in- 
stallation, sanitation, fire hazards, and related subjects." All applicants 
who, upon such examination, are found by the board "to be qualified to 
engage in and carry on the business of either plumbing or heating con- 
tracting, or both, as defined in this Act, shall be entitled to and shall 
receive-a license to do so." 

Section 6 of the amendatory act then provides that :  "Any person, 
firm or corporation who shall engage in or offer to engage in or carry on 
the business of either plumbing or heating contracting as defined in 
section six of this Act, without first having been licensed to engage in 
such business, or businesses, as required by the provisions of this act; 
. . . shall be guilty of a misdemeanor." 

('Plumbing" is defined in terms of the "plumbing system" of a build- 
ing. The clause "consisting of," etc., immediately following is an adjec- 
tive phrase which qualifies and defines "plumbing system" and not 
"plumbing." The adjective phrase merely lists the numerous items and 
integral parts of such a system. Contrary to the implications of the 
argument advanced by the State the modifying phrase does not extend 
the meaning of the words "system" and "systems" but merely clarifies 
the idea-content of such words by giving an inventory of the units in 
each case constituting such a "system." By the terms of the act itself 
the act extends only to those contractors who contract to install or restore 
entire plumbing systems and heating systems for buildings or to make 
substantial alterations thereof. This seems to be the meaning and clear 
intent of the language. 

That this was-the legislative intent is emphasized by other language 
in the Act. 

The meaning of the term "contractor" is not defined by the Act and, 
accordingly, we must give to it the normal and ordinary meaning 
assigned to the word. Although the term "contractor," in a strict sense, 
may be applied to anyone entering upon a contract, it is commonly 
reserved to designate one who for a fixed price undertakes to procure the 
performance of work on a large scale, or the furnishing of goods in 
large quantities for the public or a company, or individual. (McCarthy 
v. Second Parish, 71 Me., 318, 36 Am. Rep., 320 ; Brown v. Trust  Co., 
174 Pa., 443, 34 Atl., 335; Koppe & Steinichen v. Rylander, 29 Ga. 
App., 41, 114 S. E., 81, 83.)  

As the performance of work "on a large scale" is one of the essential 
elements of the meaning of the word '(contracts," a definition of the 
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term tends to show that the act was intended to apply to persons who for 
a fixed price undertake to provide plumbing and heating systems for 
entire buildings. 

The caption declares the purpose of the act to be the licensing and 
regulation of plumbing and heating contractors. Plumbing is made to 
relate to the plumbing system. The examination is designed to ascertain 
the technical and practical knowledge on the part of one who engages in 
the business of installing plumbing systems. As there are no provisions 
for the issuance of a limited license to engage in the plumbing contract- 
ing business only (while there is such a provision as to the heating 
contracting business) the applicant seeking a license to engage in the 
plumbing business must have technical and practical knowledge both of 
plumbing systems and of heating systems. The licensed contractors 
when associated with a non-licensed contractor or when employing assist- 
ants, is required to execute contracts, exercise general supervision over 
the work done and be responsible for compliance with all of the provi- 
sions of the act. He  is required to possess technical and practical 
knowledge concerning analysis of plans and speciiications, estimating 
costs, construction, fundamentals of design and installation, sanitation, 
fire hazards and relating subjects. 

There are qualifications, terms and conditions which we would natur- 
ally expect to be required of one who is in the contracting business, 
installing and making substantial alterations in  plumbing systems. 
While, on the other hand, they are stipulations which when applied to 
an ordinary journeyman plumber who simply replaces a fixture in a 
plumbing system already installed would seem to be arbitrary and un- 
reasonable. The analysis of plans and specifications, the estimation of 
costs, the fundamentals of design and installation and the like are 
scarcely matters essential to the familiar and effective use of the pipe 
wrench and "plumber's friend." When we summons the overalled 
plumber to repair a bursted pipe or to replace a defective fixture or to 
adjust a leaking faucet, we neither demand or expect that he be an 
authority on engineering, costs accounting, architecture, sanitation or 
fire prevention. 

It is a matter of common knowledge that the plumbing system is 
"ruffed in" in accord with plans and specifications while the building is 
being constructed. The water supply distributing pipes and the soil, 
waste and vent pipes, together Gith their devices, appurtenances and 
connections are already provided. The attachment clf fixtures is merely 
incidental and does not and cannot interfere with the general plan of the 
system. I t  merely has to be attached to the wall and connected to the 
water supply pipe and the outlet pipe which are already in a fixed 
position. The work in connection therewith cannot disarrange or alter 
the original plan. 
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So long as the entire unit system was planned and its original instal- 
lation supervised by an experienced plumbing contractor, in the absence 
of proof that the later modification or adjustment materially altered or 
affected the effectiveness or sanitation of the system as a whole, there can 
be little, if any, justification for invoking the extraordinary force of the 
police power and its Siamese-twin, the criminal authority of the State, 
against a skilled practical workman seeking to earn an honest livelihood 
in the only trade which he has mastered. We may not give to an act of 
the Legislature a meaning which would be so restrictive of personal 
liberty unless the language thereof is clear and explicit and it permits 
of no other reasonable interpretation. 

While the trade of plumbing contractor, which actively and directly 
affects the public health and safety, may, perhaps, invoke the aid of the 
police power to establish a better regulated and more satisfactorily con- 
ducted business, to extend the terms of the act to include those who make 
incidental repairs and replacements and whose necessary qualifications 
consist more largely of skill of the hands rather than of technical train- 
ing of the mind, would cast in serious doubt the constitutionality of the 
act as an unwarranted use of the police power. 

But the State contends that the general definition of plumbing is mate- 
rially qualified by the use of the following language: "Any person, 
%rm or corporation, who, for a valuable consideration installs, alters or 
restores or offers to install, alter or restore . . . plumbing . . . 
as defined in this act, shall be deemed to be engaged in the business of 
. . . plumbing contracting." I t  contends that this language brings 
a journeyman plumber within the meaning of the act and expressly 
condemns the conduct of the defendant as violative of the statute. 

I n  considering this contention we must bear in mind that plumbing, 
a s  defined in the act, is the plumbing system. Accordingly, one who 
originally installs or substantially alters or restores or replaces a plumb- 
ing system comes within the terms of the act. One who makes repairs 
to a system which amounts to a substantial and material alteration in 
the original plan or in the plans and specifications under which it was 
installed or a material alteration of an old installation or the restoration 
of the same, is covered by its terms. However, the terms of the statute 
do not extend it to cover every workman who makes a minor repair, 
every mechanic who makes a slight adjustment or every craftsman who 
makes a single unit installation in respect to an already installed or 
already planned system which in no wise changes or disrupts the plans 
and specifications of the origina'l system. 

I n  the findings of the jury in its special verdict there is no finding 
or suggestion that the defendant installed, altered or restored a plumbing 
system. 
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But let us concede that the language used in defining ~ l u m b i n g  is 
ambiguous and that, as contended by the State, the term not only in- 
cludes the plumbing system as such but likewise may be interpreted so as 
to embrace the constituent parts thereof separately and distinctly from 
the system as a whole. Then we are faced by well recognized and firmly 
established rules of construction which preclude the adoption of this 
interpretation. 

I t  is a criminal statute, penal in its nature, and must be strictly con- 
strued against the State and in favor of the defendant. 8.  v. R. R., 
168 N. C., 103, 82 S. E., 963; Nance 21. R. R., 149 N. C., 366; 8 .  v. 
Williams, 172 N .  C., 973, 90 S. E., 905; 8. I ! .  Humphries, 210 N. C., 
406, 186 S. E., 473; S.  v. Heath, 199 N .  C., 135, 153 S. E., 855; S. v. 
V'hitehurst, 212 N .  C., 300, 193 S. E., 657. 

I f  a statute contains a patent ambiguity and admits of two reasonable 
and contradictory constructions, that which operates1 in favor of a party 
accused under its provisions is to be preferred. lil'eirich v. State, 140 
Wis., 98, 22 L. R. A. (N. S.), 1221. Where there is any well-founded 
doubt as to any act being a public offense it should not be declared such 
but should rather be construed in favor of the liberty of the citizen. 
Harrison v. Vose, 13 U. S. Law Ed., 179; Huntsworth v. Tanner, 15 
Pac., 523, Ann. Cases, 1917 D, 676, 25 R. C. L., 1084. 

"That penal statutes must be construed strictly is a fundamental rule. 
The forbidden act must come clearly within the prohibition of the statute 
for the scope of a penal statute will not ordinarily be enlarged by con- 
struction to take in offenses not clearly described; and any doubt on this 
point will be resolved in favor of the defendant." S. I $ .  Heath, supra; 
S. 2'. Kearney, 8 N.  C., 53 ; Smithwick c. Williams, 30 N .  C., 268 ; Hines 
v. R. R., 95 N. C.,434; Coxv.  R. R., 148 N. C., 459. 

A statute passed in the exercise of the police power of the State should 
be strictly construed. State ex rel. Wooldridge, 161 N .  W., 569, L. R. A., 
1917 D, 310; People v. Marx, 99 N .  Y., 377, 52 Am. Rep., 34, 2 K. E., 
20. 

Whenever the police power is invoked there is a resulting delimitation 
of' personal liberty. Such legislation is justified only on the theory that 
the social interest is paramount. Salus populi est Auprema lex. There- 
fore, in the interpretation of a statute which is ambiguous in its terms 
and is subject to two or more reasonable interpretations, the Court must 
adopt that construction which is favorable to the individual and tends 
least to interfere with or to circumscribe or delimit personal liberty. 
Asbury v. Albemarle, 162 N .  C., 247, 18 S. E., 146; S. v. Biggs, 133 
N .  C., 729; Price v. Edwards, 178 N. C., 493, 101 S. E., 33; Jennette 
v. Coppersmith, 176 N .  C., 82, 97 S. E., 54. Nowhere in the act is any 
reference made, either directly or indirectly, to a journeyman plumber 
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except that  employees who work under the supervision and jurisdiction 
of a licensed contractor are excluded from the provisions of the act 
requiring a license. Nor  are incidental repairs which do not alter a 
system already installed prohibited by one other than a licensed con- 
tractor. We find no language in the amended act which renders S.  v. 
Ingle, 214 N. C., 276, 199 S. E., 10, obsolete. 

The appellee in its brief states that  "the General Assembly of 1939 was 
hostile to legislation of this kind, as evidenced by their abolishing certain 
boards set up  for certain trades and by limiting the powers previously 
granted to others." Perhaps this is the reason the Legislature failed to 
use language which directly or by necessary implication includes journey- 
m a n  plumbers not employed and working under the supervision of 
licensed contractors. I f  it  had desired so to do it was a simple under- 
taking. Slight changes in  and additions to the language of the statute 
would have included them within the terms thereof. 

The court below, on the special verdict, adjudged that  the defendant is 
guilty "of practicing or offering to practice, entering into or carrying on 
the plumbing and/or heating contracting business." Of what crime does 
he stand convicted? S. v. Ingle, supra. 

The judgment below is 
Reversed. 

DEVIX, J., concurring. 

ALARIANCE LUMBER COMPANY v. W. W. EDWARDS AND WIFE, 
OPHELIA EDWARDS. 

(Filed 6 March, 1940.) 

1. Appeal and Emor Q 40+ 

An order striking out portions of the complaint will not he disturbed 
on appeal when it does not prejudice plaintiff or embarrass it in the 
prosecution of its cause. 

2. Betterments § 1- 
The owner of a lot who, through innocent mistake, constructs a house 

partly on his lot and partly on the adjacent lot, acquires an equity, which 
equitable right is assignable but does not run with the land, and the 
purchaser of his lot at the foreclosure sale of a deed of trnst thereon may 
not enforce the equity against the owner of the adjoining lot. 

3. Assignments § 1- 
An equity arising to the owner of land by reason of his construction of 

a house, through innocent mistake. partly on the adjacent land. is assign- 
able. 
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4. Mortgages § 4% 

The purchaser of land a t  a foreclosure sale acquires title to the land 
as it is described in the mortgage or deed of trust. and does not acquire 
an equity arising in favor of the cestui by reason of the fact that the 
cestui had constructed a house through innocent mistake partly on adja- 
cent land. 

5. Ejectment § 11-Complaint held to state cause of action in ejectment, 
and demurrer was properly overruled. 

The complaint in an action by the purchaser of land a t  the foreclosure 
sale which alleges that the cevtui had built a house on the land which, 
through innocent mistake, was constructed partly on the adjacent lot, that 
the owner of the adjacent lot had taken possession of the entire house and 
collected the rents and profits therefrom, states a cause of action to eject 
the owner of the adjacent lot from that part of the house adplittedly on 
the land embraced in the deed of trust and purchased by plaintiff, and for 
an accounting of the rents, and a demurrer thereto is properly overruled. 

6. Pleadings 15- 

A tleniurrer for failure of the complaint to state a cause of action is  
properly overruled if the complaint in any aspect states facts entitling 
plaintiff to relief, even though the complaint fails lo  specifically pray for 
the particular relief to whicbh the facts alleged entitle plaintiff. 

APPEAL by plaintiff and defendants from Parker, J., a t  May-June 
Civil Term, 1939, of DURHAM. Affirmed as to both appeals. 

The plaintiff brought this action to recover the value of a portion 
of a house built by mistake on defendants' lot, or, in lieu of such 
relief, that  i t  be permitted to remove the house from the premises. The  
defendants moved to  strike out certain portions of the complaint; and 
also demurred to the complaint as not stating a cause of action. The  
motion to strike was allowed in part  and denied in part. From the order 
striking portions of the complaint, the plaintiff appealed. The demurrer 
was overruled and defendants appealed. 

The plaintiff sets u p  substantially that  the New Hope Realty Com- 
pany, originally the owner of two adjoining lots of land designated by 
consecutive numbers, as will presently appear, conveyed one of these lots 
--No. 22-to Alex Jackson and wife, Mary Jackson, by deed recorded 
9 April, 1926; and, thereafter, the said *41ex Jackson and wife, under 
an  agreement made with a contractor, E d  Barneti, erected a dwelling 
house, as they supposed, located on Lot 22. I n  order to secure the mate- 
rials for  the building of the house, the said Jackson and wife executed 
a deed of trust on Lot 22 to ( 2 .  J. Gates, trustee for E d  Barnes, 31 July,  
1929, which was properly recorded. The note and deed of trust were 
transferred to the plaintiff for a valuable consideration, that is to say, 
the furnishings of the materials for the building of the house, which was 
known as KO. 1406 South Street. 
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The makers of the note and deed of trust being unable to pay the same 
in full, a foreclosure proceeding was had, i n  pursuance of which C. J. 
Gates, trustee, conveyed the  remises to the plaintiff on 20 September, 
1930, which deed was duly recorded. Thereupon, the plaintiff in this 
case went into the possession of the house and has rented i t  out, kept it i n  
repair, paid taxes on it, and dealt with it altogether, as its own property. 

The New Hope Realty Company, also owner of adjoining Lot No. 23, 
a vacant lot, a t  no time raised any question about any encroachment on 
Lot 23 of the building erected on Lot 22. 

The New Hope Realty Company went into the hands of receivers and 
its property, including Lot 23, was sold and through m e s n e  conveyances 
came into the hands of the defendants. 

Finally, i t  was discovered that  a portion of the house known as 1406 
South Street, built by the Jacksons, had been erected and was located 
partly on Lot 23, belonging to the defendants. I t  is alleged that  those 
under whom plaintiff claims had used all due diligence, had reasonably 
supposed that  the house was properly erected on Lot 22 and its location 
partly on Lot 23 was entirely by mistake, but in March, 1939, Edwards 
having discovered that  the house was partly upon his land, it is alleged, 
"unlawfully and wrongfully took possession of said property, and since 
13  March, 1939, the said Edwards has been wrongfully and unlawfully 
collecting the rents from said property." The plaintiff demanded that 
defendant Edwards cease collecting the rents from the property and 
Edwards made a counter-demand that  the plaintiff pay to him all the 
rents which had been collected by plaintiff for the past eight or nine 
years without having offered to pay any of the costs of repair, insurance, 
and taxes which the plaintiff had paid on the house for the said period. 

The complaint contains a statement of proposals made by plaintiff to 
Edwards to adjust their differences, and a statement that  these proposals 
had not been accepted. 

The prayer of the complaint is ( a )  for  recovery of the value of the 
premises, (b )  if this relief cannot be had, for permission to remove the 
house from defendants' premises, (c )  for the appointment of a receiver, 
and (d )  for costs and such '(further relief as the plaintiff may be entitled 
to have either in law or in equity." 

C l a u d e  8. J o n e s  a n d  A l l e n  & M a d r y  for  plainti j7,  appel lee-appel lant .  
S.  C .  B r a d e y  a n d  8. C .  B r a w l e y ,  Jr . ,  for d e f e n d a n t s ,  appellees- 

appel lants .  

PLAINTIFF'S .~PPEAL.  

SEAWELL, J. We see nothing in the order striking out certain por- 
tions of the complaint which may be harmful to the plaintiff or embar- 
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rassing to it in the prosecution of its cause, and the order will not be 
disturbed. Patterson v. R. R., 214 N. C., 38, 198 S. E., 364; Pemberton 
v. Greensboro, 203 N. C., 514, 515, 172 S. E., 196. 

DEFENDANTS' APPEAL. 
I t  is apparent that the defendant Edwards intends to take whatever 

advantage he may of the windfall that has come to him by reason of the 
innocent mistake of the original adjoining landowner who, unwittingly, 
constructed his house partly upon a vacant lot now the property of 
defendant. Whatever advantage the defendant may have under the 
austerities of more formal law, plaintiff contends, with some reason, 
that this attitude is calculated to produce substantial injustice, and 
argues that i t  is remediable in equity. We fear that the method of 
approach to the equitable jurisdiction has not been fortunate. 

That there were equities between the original owners of these adjoin- 
ing lots-the one who built too generously and the one upon whose land 
the house encroached-must be conceded. Pomeroy Equity Jurispru- 
dence, Vol. 2, see. 867; Hardy v. Burroughs (Mi~zh., 1930), 232 N. W., 
200, and cases cited; Phelps v. Kuntz  et al. (N.  J., 1910), 76 Atl., 237; 
Crump v. Sanders (Tex., 1915), 173 S. W., 559; 31 C. J., 318-319; 
Gordon v. Fahrenberg & Penn, 26 La. Ann., 366; Matson v. Calhoun, 
44 Mo., 368; Uthoff v. Thompson (La., 1933), 14.6 So., 161; Olin et al. 
v. Reinecke et al. (Ill., 1929), 168 N. E., 676. See, also: 31 C. J., 
p. 312, see. 9 ;  Harrington v. Lowrie, 215 N. C., '706, 2 S. E. (2d), 872, 
and cases cited. Whether these equities have weathered both time and 
the vicissitudes of trade and alienation is a question. Such a right is 
capable of equitable assignment (Bank  v. Jackso,$, 214 N. C., 582, 586, 
200 S. E., 444; Trust  Co. v. Construction Co., 191. N. C., 664, 132 S. E., 
804), but we are unable to agree that it runs with the land-that is, that 
it follows a transfer of the legal title of the land upon which the owner 
supposed he was building and is assertable against all persons into whose 
hands may come the land on which the encroachment was made- 
although there is authority in some jurisdictions imggesting that view. 

The plaintiff derives its title to the Jackson lot through foreclosure 
of a trust deed which, in its form at the time, and, of course, its present 
form, is a mere legal conveyance of the title-in trust, of course-with- 
out expression of any intent between the parties to include in the contract 
any extraterritorial rights and, in law, must be confined in its effect to 
the metes and bounds of the description. I f  it could be now reformed 
to any advantage to the plaintiff, no equitable basis has been laid for it 
in the complaint. Buchanan v. Harrington, 141 N .  C., 39, 53 S. E., 
478, and cases cited. 



N. C. ]  SPRING TERM, 1940. 255 

TOLLEY v. CREAMERY, INO., and P L E M M O N ~  v. CREAMEBY, INC. 

The Jacksons have not been made parties to the suit, and no attempt 
has been made by the plaintiff to work out its equity through any author- 
ity from them, other than that supposed to be contained in the succes- 
sive transfers of the legal title. 

I f  we looked alone to the assertion of this equity, which is, of course, 
the paramount relief sought for, we would be compelled to sustain the 
demurrer in the present state of the pleading. 

But the plaintiff alleges that defendants have.wrongfully taken from 
it, the lawful owner, the possession of the whole building, are collecting 
the rents for it, and not only refuse to account for them, but are demand- 
ing of plaintiff a payment to them of the rentals collected for a long 
period of years, during which plaintiff has paid taxes and kept the 
premises in repair. I n  this aspect the complaint is sufficient to support 
a demand for ejectment of defendants from plaintiff's admitted portion 
of the house, and an accounting from them of the rents. I t  is imma- 
terial whether this is included in the prayer, if the allegations in the 
complaint warrant it. K n i g h t  v. Houghtal l ing,  85 N .  C., 17; McNei l l  
v. Hodges, 105 N .  C., 52, 11 S. E., 265; Lipe  v. T r u s t  Co., 206 N .  C., 
24, 173 S. E., 316; Bolich v. Ins .  Co., 206 N .  C., 144, 173 S. E., 320; 
Ins .  Co. v. McCraw, 215 N. C., 105, 1 S. E. (2d), 369; Sparrow v. 
Morrell & Co., 215 N .  C., 452, 2 S. E. (2d), 365. 

We are quite aware this might prove a Pyrrhic victory for plaintiff, 
if it should be unable to assert successfully the equity which it claims; 
but we are not permitted to strike down a pleading, against the protest 
of the pleader, when the Court might give some relief on the facts 
alleged, although not that asked for in the prayer. See authorities, 
supra. 

What the plaintiff may do hereafter to "mend its licks," if anything, 
is not, at present, a concern of the Court. 

On both appeals, the judgment is 
Affirmed. 

CLATE H. TOLLEY v. DAIRYMEN'S CREAMERY, INC., 
and 

WILLIAM PLEMMONS v. DAIRYMEN'S CREAMERY, INC. 

(Filed 6 March, 1940.) 

1. Appeal and Error 9 39d-Admission of evidence cannot be held prejudi- 
cial when evidence of same import is admitted without objection. 

Plaintiffs objected to the admission of the record of the hospital to 
which one of the plaintiffs was taken after the injury in suit, on the 
ground that it was not properly identified, and contended that its admis- 
sion was prejudicial as tending to contradict the testimony of one of the 
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TOLLEY 2). CREAMERY, INC., and PLEMMONS 2). CREAMEBY, INC. 

plaintiffs that he was unconscious after the accident and to corroborate 
the testimony of one of defendant's witnesses that the plaintiff had made 
a statement to him on the way to the hospital. Plrlintiffs abandoned their 
objection to the admission of the signed statemerk, which had been dic- 
tated by the physician later during the day on which plaintiff was ad- 
mitted to the hospital, which statement contained a like import that the 
plaintiff was conscious. Held: The admission of the physician's statement 
rendered harmless the admission of the hospital record, the difference in 
the time and authorship of the writings not being sufficient to take the 
case out of the general rule. 

2. Appeal and Error 8 38- 

The burden is upon the appellant to show not only that error was 
committed but also that it was prejudicial. 

8. Appeal and Error 8 S9d- 
A new trial will not be awarded for error in th12 admission of evidence 

which is merely cumulative or of slight probative force and could not have 
prejudiced the complaining party. 

4. Appeal and Error § 39a- 
9 new trial will not be awarded for harmless or nonprejudicial error. 

APPEAL by the plaintiffs from W a r l i c k ,  J., at  J anua ry  Term, 1940, of 
BUNCOMBE. N o  error. 

These two actions, consolidated for the purpose of trial, were insti- 
tuted in the general county court of Buncombe County to recover dam- 
ages for personal injuries alleged to have been negligently inflicted in 
an  automobile collision. The jury answered the first issue in  favor of 
the plaintiffs, finding that  their injuries were caused by the negligence 
of the defendant, and answered the second issue irk favor of the defend- 
ant, finding that  the plaintiffs by their own negligence contributed to 
their injuries. 

From judgment predicated on the verdict the plaintiffs appealed to 
the Superior Court, assigning as errors the admission of certain evidence. 
I n  the Superior Court the plaintiffs' assignmentt3 of error were over- 
~ d e d  and judgment entered affirming the judgment of the general 
county court, from which judgment the plaintiffs appealed to the Su- 
preme Court. 

George M.  Pri tchard and M.  A. J a m e s  for p l a i ~ k i f f s ,  appellants.  
H a r k i n s ,  V a n  W i n k l e  & W a l t o n  for defendant ,  appellee. 

SCHENCR, J. The exceptive assignment of error relied upon in  the 
brief of the appellants was to the admission in  evidence of a certain 
paper writing purporting to have been a par t  of t i e  records kept a t  the 
Aston P a r k  Hospital i n  dsheyille to which the plaintiffs were taken very 
soon after the collision between the automobile in which they were riding - 
and the truck operated by the agents of the defendant. 
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The trial in the general county court centered largely upon the issue 
as to contributory negligence. The plaintiffs offered evidence tending 
to prove that the automobile i n  which they were riding, driven by plain- 
tiff Plemmons and owned by plaintiff Tolley, was being operated in a 
careful manner on their right-hand side of the highway, and that  the 
defendant's truck was operated in a reckless manner on its left-hand side 
of the highway and made to collide with their automobile, causing it to 
get beyond control and to wreck against or under the end of a bridge 
a t  the side of the highway. 

The defendant offered evidence tending to show that  its truck was 
being operated in a careful manner on its right, and proper, side of the 
highway, and that  the automobile i n  which the plaintiffs were riding 
was driven across the center line of the highway, on to its left side 
thereof, thereby causing the collision. 

The defendant offered the testimony of the deputy sheriff, who drove 
the plaintiff Plemmons from the scene of the wreck to the hospital, to 
the effect that  Plemmons while en route to the hospital said : "The road 
was foggy there, and the road, he thought the road was clear, and he 
pulled out and hit  the truck, best I remember. I wouldn't say he was 
unconscious a t  that  time." 

The plaintiff Plemmons testified in effect that  he was unconscious the 
whole time he was being transported to the hospital and therefore he did 
not then make the statement that  "he pulled out and hit the truck," or 
any other statement as to what caused the collision. 

The paper writing, the admission of which in evidence is made the 
basis of the exceptive assignment of error relied upon, was what is known 
as the "personal history" of the patient and contained the statement: 
"Patient admitted to hospital after an  automobile accident complaining 
of pain in left leg with inability to use that  extremity and bleeding frorn 
cut on head." 

I t  is the contention of the plaintiffs that  this paper writing was never 
properly identified by the person who made it, or under whose direction 
it was made, and was therefore incompetent, and that  the statement 
therein contained tended to corroborate the testimony of the defendant's 
witness to the effect that  the plaintiff Plemmons was conscious and made 
the statement relative to what caused the collision, and to contradict 
Plemmons' testimony that  he was unconscious, and made no statement 
as to what caused the collision while en route to the hospital, and that 
its admission in evidence was therefore prejudicial error. 

Conceding but not deciding that the admission in evidence of the 
paper writing, the "personal history," without proper identification was 
error, we think, and so hold, that such error was rendered harmless by 
the other competent evidence in the case. The plaintiffs' own witness, 

S 2 1 7  
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Dr. Sullivan, testified on cross-examination that he dictated and signed 
another paper writing known as the "physical exammation," which the 
defendant introduced in evidence, and which contained the statement: 
"White adult male admitted following an automobile accident complain- 
ing of severe pain in left leg." Objection and exception to the admission 
in evidence of this paper writing, the "physical examination," was aban- 
doned by the appellants. The statements in the two paper writings are 
practically to the same effect, so far  as they relate to the controverted 
question, namely, was the plaintiff conscious when he was admitted to 
the hospital ? 

While it is true that Dr. Sullivan testified the "physical examination" 
was dictated and signed by him in the afternoon of the day on the early 
morning of which Plemmons was admitted to the hcspital, and the evi- 
dence tended to show that the "personal history'' was prepared by some- 
one else than Dr. Sullivan upon Plemmons' admission in the early 
morning and before Dr. Sullivan reached the hospital, this difference in 
the time of the making and in the authorship of the two statements does 
not alter the fact that they are practically the same in effect or render 
the admission of the "personal history" any the less harmless. The cir- 
cumstances of the making of the respective statements were placed clearly 
before the jury. 

The burden is upon the appellant not only to show error but preju- 
dicial error. Collins v. Lamb, 215 N. C., 719. I f  the admission of the 
"personal history" of the patient was error because hearsay, no harm 
came to the plaintiffs by its admission since the same pertinent facts 
therein contained were subsequently evidenced by the introduction of the 
"physical examination" of the patient. Observer (70. v. Remedy Co., 
169 N.  C.. 251. 

'Where evidence is offered by one party for the purpose of corroborat- 
ing his own witness or contradicting the witness of his adversary, and 
such evidence is merely cumulative, departure from. the strict rules of 
evidence will not be held for reversible error unlesr~ it clearly appears 
that prejudice to the complaining party has manifestly resulted. A 
verdict rendered upon competent evidence ought riot to be set aside 
because some evidence, incompetent under the strict rules, of slight 
probative force, or merely cumulative in its nature, was offered by the 
successful party and submitted to the jury. The doctrine of harmless 
or nonprejudicial error is essential to a practical administration of the 
law by the courts which must necessarily rely upon human agencies to 
perform their functions. Bowen v. Worthington, 1!)1 N. C., 468. 

No error. 
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J. WALDO GRIMES, TRADING AS HOMESTEAD OIL COMPANY, v. THE 
HOME INSURANCE COMPANY OF NEW YORK. 

(Filed 6 March, 1940.) 

1. Arbitration and Award 55 6, 1% 
A party to an arbitration agreement has the right, both at common law 

and by statute, Public Laws of 1927, chapter 94, section 6, Michie's Code, 
898 ( f ) ,  to notice and an opportunity to present evidence as to all matters 
submitted, and in the absence of notice the award is not binding upon him 
and does not estop him from instituting action in the Superior Court. 

2. Arbitration and Award 8 9- 

Where a party who is not bound by the award institutes action in the 
Superior Court, and defendant pleads to the merits, and issue is joined 
and the jury impaneled, the court is without authority to order resub- 
mission to the arbiters over defendant's objection, and defendant's par- 
ticipation in the second hearing before the arbiters does not constitute a 
waiver of its exception. 

APPEAL by defendant from B u r g w y n ,  Special  J u d g e ,  at November 
Term, 1939, of EDGECOMBE. Error and remanded. 

Plaintiff's truck, while insured by defendant against loss or damage 
due to collision, was demolished 15 December, 1938, as result of collision 
with a locomotive engine. I n  accord with the terms of the policy of 
insurance, plaintiff and defendant executed an agreement in writing to 
submit the question of the amount of the damage to named appraisers, 
with directions to them to select an umpire, the award in writing of any 
two to determine the amount of damage. Thereafter the two named 
appraisers submitted an award fixing the total loss and damage at 
$485.00. I t  appeared, however, that the attempted appraisal was made 
without notice to plaintiff and without giving him an opportunity to be 
heard. The plaintiff refused to accept or be bound by the award, and 
instituted an action in the Superior Court, and filed complaint setting 
up the policy and the loss due to collision, and praying that he recover 
$650.00 therefor. The defendant filed answer admitting liability under 
the policy but denying the amount of the loss alleged, and ,pleading 
estoppel by the award. When the case came on for hearing in the 
Superior Court, before Thompson, judge presiding at  June Term, 1939, 
after the pleadings were read and the jury impaneled, the court ordered 
that the matter in controversy be again submitted to the appraisers 
theretofore appointed by the parties. The defendant excepted to the 
order of reappraisal, reserving right of appeal to the Supreme Court. 
Thereafter one of the appraisers, together with the umpire, signed an 
award fixing the loss at $606.00. To this award defendant noted excep- 
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tion. At November Term, 1939, Burgwyn, special judge presiding, the 
award of reappraisement was confirmed, the court finding that defendant 
had waived its rights by appearing before the appraisers and taking part 
in the reappraisement. Judgment was entered for plaintiff for the 
amount last fixed by the appraisers, less the amount deductible under 
the terms of the policy. Defendant appealed to 1;he Supreme Court, 
assigning errors in the order of Thompson, J., and in the judgment of 
Burgwyn, Special Judge. 

B. H.  Thomas for plaintiff. 
Wilkinson & King for defendant. 

DEVIN, J. The award made by the appraisers, under the agreement 
of the parties for the submission of t h ~  question of the amount of loss 
due to collision under the terms of the policy of insiirance, was properly 
held not binding on the plaintiff by reason of the absence of notice and 
opportunity to be heard. Public Laws 1927, ch. 94, see. 6 ;  Michie's 
Code, 898 (f ) .  I t  is a well recognized rule that the parties to an arbitra- 
tion proceeding, independent of statute, hare a right to be heard and 
opportunity to present evidence as to all matters submitted. 3 d m .  Jur., 
929; 6 C. J., sec. 198. "Notice and opportunity to be heard are funda- 
mental." Waldroup v. Ferguson, 213 N. C., 198, 195 S. E., 615. Hence 
the plea of estoppel by the first award could not avail the defendant 
under the facts of this case. But the case was then in the Superior 
('ourt at the suit of the plaintiff. The defendant had pleaded to the 
merits. The issue was joined, and the jury impaneled. I t  was error, 
over the objection of the defendant, to transfer the trial of the issue of 
fact raised by the pleadings to arbitration or apprasement. C. S., 556. 

The fact that defendant, after noting exception to the order of Judge 
Thompson, participated in the hearing before the appraisers and umpire 
may not be held to constitute waiver of its exception. As in case of 
compulsory reference, the defendant preserved its right to trial in the 
Superior Court and before a jury by excepting in apt time to the order, 
and again to the award. Lumber Co. v. Pemberton, 188 N. C., 532, 125 
S. E., 119; Brown v. Buchanan, 194 W. C., 675, 140 S. E., 749; Cotton 
Mills v. Muslin, 200 N. C., 328, 156 S. E., 484. 

The cause is remanded to the Superior Court of' Edgecornbe County 
for jury trial on the issue raised by the pleadings, unless some other 
method of trial be agreed upon by the parties. 

Error and remanded. 
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(Filed 6 March, 1940.) 

1. Wills s 3 6  
A devise to two of testator's grandchildren for life and after their death 

to their children, provides a limitation over to a class and upon the death 
of the grandchildren, the members of the class take per capita. 

2. Wills fj 33c- 
Testator devised certain of his lands to each of his living children and 

devised the share of his deceased daughter to her children for life with 
the remainder over to their children, if any, and if none then by ulterior 
limitation to testator's children. H e l d :  The ulterior limitation over to 
testator's children was to take effect only upon total failure of lineal 
descendants of testator's daughter, and upon the death of one of the 
grandchildren without issue the land goes to the children of the other 
deceased grandchild prr capita. 

APPEAL by plaintiffs from C a r r ,  J., in Chambers a t  Nashville, 7 De- 
cember, 1939. From WILSOK. 

Civil action in ejectment or for redemption, accounting and partition. 
The court being of opinion, upon the pleadings and admissions of the 

parties, that  the plaintiffs and the defendant, Ellen Hastings, have no 
interest in the lands described in the complaint, entered judgment accord- 
ingly, from which the plaintiffs appeal, assigning error. 

Char l e s  121. G r i f l n ,  J .  111. B r o u g h t o n ,  a n d  W i l l i a m  H .  Y a r b o r o u g h  for  
p la in f i f l s ,  a p p e l l n n f s .  

If'. A. L u c a s  u n d  Finch, R a n d  &? F i n c h  for de f endan t s ,  appellees.  

STACY, C. J. The case turns on the construction of the following 
clause in the mill of Solomon Lamm, who died in 1891 : 

" 5 .  I give my  two grdn children Jemes H Lucas and Seney Lh 
Frances Lucas one peace of my land equily a like known as the Evins 
tract and one hundred & fifty dollars a peace in money ther life times 
an after their death then to their lawful children if eney and if none 
then to be equely divided betwen all my children." 

The plaintiffs and defendant, Ellen Hastings, are representatives of 
the children of the testator. They claim one-half of the "Evins tract" 
under the ulterior limitation in paragraph five of the will as Senia Ann 
Frances Lucas died on 13  August, 1931, without children or lineal 
descendants. The defendant, Emma Mayo, claims title to the same 
property through m e s n e  conveyances from James H. Lucas and his 
children. 
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The testator first left all of his property to his wife for her lifetime 
or widowhood. He  then provided for a division of the property among 
his several children "after her rite seases," and to each, in a separate 
item, he gave his or her part without limitation or qualification. The 
share of his deceased daughter was given to her two children in item 
five of the will for "ther life times" with remainder "to their lawful 
children if eney," and, if none, then over. The trial court held that 
under the decisions in B u r t o n  v. Cahil l ,  192 N. C., 505, 135 S. E., 332, 
and Leggett  v. S i m p s o n ,  176 N .  C., 3, !)6 S. E., 63&, this remainder to 
the lawful children of the first takers was intended as a limitation to a 
class, the representatives of which should take per capita. We cannot 
say there was error in this ruling. The cited cases appear to support it. 

I t  seems consonant with the intent of the testator that the share of his 
deceased daughter should go to her lineal descendants, and only in case of 
a total failure of such descendants was her share or any part of it to be 
divided among the testator's children. The judgment below accords 
with this intent. 

The authorities are in support of the judgment rendered. 
Affirmed. 

MARCELLA E. COLTRAIN V. GENERAL AMERICAN LIFE INSURANCE 
COMPANY. 

(Filed 6 March, 1940.) 

Corporations 8 50- 
The mere fact that a corporation purchases the entire assets of another 

corporation is not sufficient to establish responsibility on the purchasing 
corporation fo r  the liabilities of the selling corporation. 

APPEAL by plaintifl from H a m i l t o n ,  Special  Judge ,  at November 
Term, 1939, of MARTIN. 

H. L. S w a i n  for plaintif f ,  appellant.  
S m i t h ,  W h a r f o n  & H u d g i n s  and E. P. Dameron  for defendant ,  ap-  

pellee. 

PER CURIAM. This is an action by the plaintiff to recover of the 
defendant General American Life Insurance Company upon a life insur- 
ance policy issued by the Missouri State Life Insurance Company. The 
plaintiff alleged and offered evidence tending to prose that the Missouri 
State Life Insurance Company issued a policy upon the life of the plain- 
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tiff's husband in which the plaintiff was named as beneficiary, that plain- 
tiff's husband was killed while the policy was in effect, and that demand 
had been made upon the defendant for payment of the death benefits 
stipulated in the policy which had been denied;   la in tiff further alleged 
that "the defendant became owner of all the assets and liabilities of the 
Missouri State Life Insurance Company, including the assets and lia- 
bilities on the above named policy, and is now liable to the same extent 
as the said Missouri State Life Insurance was before it was taken over 
by the defendant"; but offered evidence tending to show only that "the 
defendant became owner of all assets of the Missouri State Life Insur- 
ance Company." 

At the close of the plaintiff's evidence the court sustained defendant's 
motion for a judgment as in case of nonsuit, and from judgment accord- 
ant therewith the plaintiff appealed, assigning error. 

"The fact that one corporation has purchased and taken a conveyance 
of the property of another corporation does not alone make the vendee 
liable for the debts of the vendor." Begnell v. Coach  Line, 198 N. C., 
688. 

The judgment of the Superior Court is 
Affirmed. 

H. D. OSBORNE v. SOUTHERN RAILWAY COBIPANY, INC., A VIRGIXIA 
CORPORATION. 

(Filed 6 March, 1940.) 

Limitation of Actions § l lb- 
In order to be entitled to institute an action within one year after non- 

suit in an action instituted prior to the bar of the statute of limitations, 
plaintiff must show that the costs in the prior action have been paid or 
that it mas brought in, forma pauperis, C .  S., 415. 

APPEAL by plaintiff from Rousseau,  J., at October Term, 1939, of 
BUNCOMBE. 

Civil action instituted 6 October, 1937, to recover damages for per- 
sonal injury allegedly resulting from actionable negligence of defendant. 

Plaintiff alleges that he was injured on 14 July, 1934, while as a 
member of Troop K, 109th Calvary, he was traveling on a train of the 
defendant en route from Biltmore, North Carolina, to Fort Oglethorpe, 
Georgia; that he instituted an action against the defendant and others 
in the Superior Court of Buncombe County, and same was removed to 
the United States District Court of the Western District of North Caro- 
lina, at  Asheville, where on 17 August, 1937, a judgment of voluntary 
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nonsuit was entered; and that the cause of action, al.legations and issues 
in  said action were substantially the same in all respects as in  the present 
action, in so f a r  as the same relate to the present defendant. 

Defendant pleads the three-year statute of limitations. 
The transcript of record here is silent with respect to plaintiff paying 

the cost on the original action before commencing the present one, as well 
as to the original action being brought in forma pauperis. C. S., 415. 

I n  the present action there was judgment as of nonsuit a t  the close of 
evidence for plaintiff. Plaintiff appeals therefrom, and assigns error. 

J .  W .  Pless, Sr.,  and H .  Kenne th  Lee for plaintiff ,  appellant. 
W .  T .  Joyner and Jones, W a r d  c6 Jones for defendant ,  appellee. 

PER CURIAM. This appeal presents no new question of law. Even 
though plaintiff may have instituted the original , a t ion  within three 
years from the time of the accrual of his cause of action against defend- 
ant, and this action within one year from the date of judgment of non- 
suit in original action, the record as constituted on this appeal fails to 
show facts which would entitle him to maintain this action under the 
provisions of C. S., 415. Bradshnw v. R a n k ,  172 N'. C., 632, 90 S. E., 
789; R a n k i n  v. Oates, 183 N .  C., 517, 112 S. E., 32; Jackson v. Har-  
vester Co., 188 N.  C., 275, 124 S. E., 3:34; Y o u n g  zt. R .  R., 189 N. C., 
238, 126 S. E., 600; Southerland v. C r u m p ,  199 N. C., 111, 153 S. E.! 
845. 

Counsel for plaintiff i n  oral argument frankly so concede. Hence, it 
is unnecessary to consider other points discussed in Erief filed. 

Affirmed. 

T H E  M E T R O P O L I T A N  BODY COMPBKI' v. T H E  C O R B I T T  COJIPANT.  

(Filed 20 March, 1940.) 

1. Bailment @ 1: Chattel Mortgages and Conditional Sales 5 la-Contract 
held conditional sales contract and not bailment. 

Plaintiff shipped the truck cabs in suit to its purchaser C.O.D. Upon 
the purchaser's inability to pay cash therefor, a conti'act was entered into 
between plaintiff and the purchaser and its treasurer, under which the 
treasurer agreed for himself and the purchaser t~ place the cabs in 
storage and obtain fire and theft insurance at  his own expense for the 
benefit of plaintiff and to release the cxbs to the purchaser as and when 
he received a stipulated sum per cab and paid said sum or sums to plain- 
tiff, and agreed to pay for all of the cabs within sixty days, and upon his 
failure to do so. to ship the remaining unpaid for cabs to plaintiff, and 
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it was stipulated that plaintiff should a t  all times be considered the owner 
of the cabs until they were paid for, with further provision that this 
contract should in no wag release the purchaser from its obligation under 
its contract of purchase unless and until the full purchase price had been 
paid. Held:  The contract with the purchaser and its treasurer is a con- 
ditional sales contract and not a contract of b~:lment, since it creates an 
unqualified obligation to buy and pay the purchase price, with the duty 
to return the specific articles conditioned upon failure to pay as agreed. 

2. Chattel Mortgages and Conditional Sales § 12+Purchaser in good 
faith for value obtains title notwithstanding unrecorded conditional 
sales contract. 

The contract between plaintiff and the purchaser, correctly construed, 
constituted a conditional sales contract for the sale of certain truck cabs. 
The purchaser, an Ohio corporation, then executed chattel mortgages on 
certain property, including the truck cabs in suit. The mortgagee ac- 
quired possession and obtained a release of all right, title, interest or 
equity of redemption from the purchaser, and the mortgagee then sold to 
defendant. Held:  Under the General Code of Ohio, section 8568, if de- 
fendant is a purchaser in good faith and for value, it  obtains title un- 
affected by the unrecorded conditional sales contract, and the conflicting 
eridence as to whether defendant is a purchaser in good faith and for 
value should have been submitted to the jury, and an instruction that the 
contract constituted a bailment and that as a matter of law plaintiff is 
the owner of the cabs, is error. 

APPEALS by plaintiff and defendant from l'hompson, J., at  October 
Term, 1939, of VASCE. On defendant's appeal, new trial. Plaintiff's 
appeal dismissed. 

This is a civil action to recover the possession of 35 motor truck seat 
cabs, together with damages for the wrongful detention thereof. The 
ancillary writ of claim and delivery was issued. The defendant gave 
bond and retained possession of said property. 

I n  December, 1937, plaintiff shipped to the Clydedale Motor Truck 
Company of Clyde, Ohio, by freight, C.O.D., 35 motor truck seat cabs 
to be used in filling a n  order for trucks from the Federal Government. 
Draf t  with bill of lading attached was drawn by the consignee. As the 
consignee was unable to pay cash the shipment was stopped in transit 
and the cabs were subsequently delivered to J. N. Traxler, treasurer of 
the consignee, under a written contract executed by him and the con- 
signee. 

Pr ior  thereto, on 20 October. 1937, the consignee had executed a 
chattel mortgage to the Great Lakes Acceptance Corporation. This 
mortgage included an  after-acquired property clause which undertook 
to include all property "which may hereafter be acquired by the grantor 
to be used in conjunction with the foregoing inventory, in the erecting, 
building and completing of certain trucks to be delivered under contract 
with the Cnited States Government." On 14 April, 1938, the consignee 
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executed a chattel mortgage to the Great Lakes Acceptance Corporation 
to secure $1,500, payable 15 August, 1938. This chattel mortgage con- 
veyed sundry articles and "10 Cab assemblies refinished for paint, dash 
drilled for wiring, floor boards and tow boards made, seat box, floor, 
front dash and bottom painted. 25 Cab assemblies as purchased." 
There is no other identifying description except rr reference to the fact 
that they are to be used in filling the order of the United States Govern- 
ment. This mortgage is made a lien second to any prior chattel mort- 
gage. 

Immediately after the execution of the second chattel mortgage and a 
few days prior to 20 April, 1938, the mortgagee claims to have taken 
physical possession of all the inventories included in the two mortgages. 
On 20 April, 1938, the truck company executed a release to the defend- 
ant herein of all its right, title, interest or equity of redemption in the 
property, the release reciting sale thereof by the Acceptance Corporation. 
On 21 April, 1938, the Acceptance Corporation executed a bill of sale to 
the defendant for the property seized, including the 35 cabs. I t  is 
therein expressly provided that "this bill of sale shall in no event be 
construed to pass title to any of the above property or materials which 
are in excess of the units needed for the erection, construction and com- 
pletion of thirty-one (31) 4x4 Government moto~. trucks." I t  likewise 
refers to an agreement betwe'en the Acceptance Corporation and the 
defendant dated "April 22, 1938.)' 

Thereafter, plaintiff identified its trucks in the possession of the de- 
fendant and instituted this action 14 June, 1938, for the recovery thereof. 

Although the bill of sale and release recite that the purchase money 
was paid by the defendant at  the time of the alleged sale the defendant, 
on 19 July, 1938, by agreement with the Acceptance Corporation, segre- 
gated $4,000 of the amount due the Acceptance Corporation and deliv- 
ered the same to its attorneys to be held for its protection against the 
outcome of this action. 

Issues were submitted to and answered by the jury as follows: 
"1. I s  the plaintiff the owner and entitled to the possession of the cabs 

described in the pleadings in this cause? Answer : 'Yes.' 
"2. What was the value of said cabs at the time of the institution of 

this suit ? Answer : '$50.00 each.' " 
Judgment was entered on the verdict and both the plaintiff and the 

defendant excepted and appealed. 

A. A. Bunn, Jasper B. Hicks, and J. H. Bridgem for plaintiff. 
J .  P. & J. H. Zollicoffer for defendant. 
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BODY Co. v. COBBITT CO. 

DEFENDANT'B APPEAL. 
BARNHILL, J. The court below, on the first issue, charged the jury 

as follows : 
"Some question has arisen about title to those cabs, and I have held, 

gentlemen, as a matter of law, that the Corbitt Company by that pur- 
chase did not acquire a good title to the property, and the first issue or 
question which will be submitted to you reads as follows : (quotes issue). 

"I instruct you, gentlemen of the jury, that if you believe all of the 
evidence, and find the facts to be as the evidence tends to show, you will 
answer that issue Yes." 

"The paper writing sued on is what the law calls a bailment, that is 
where a party places his property in care of another for a special pur- 
pose, retaining title to the same, and the caretaker is not liable as a 
purchaser, such party is called a bailee. Such bailee has no power 
except as contained in the document . . . 

'(Therefore, I have charged you if you believe the evidence and find 
the facts to be as the evidence tends to show, you will answer that issue 
Yes." 

Later on the same issue he further charged: 
"I decided as a matter of law that by the purchase of the property 

he did not get a good title, and if I am wrong about that the Supreme 
Court up a t  Raleigh will reverse me and send it back here for a new 
trial. So take the case now, gentlemen, and answer this second issue, 
remembering that the burden of proof as to the value of the cabs is upon 
the plaintiff in the case." 

The ownership of the property was the principal fact at  issue. The 
statement of the court below that it had decided this fact as a matter of 
law, in effect, took the case from the jury on the issue of ownership and 
at least constituted such an expression of opinion by the court as would 
necessitate a new trial unless the record discloses that as a matter of law 
the plaintiff is, in fact, the owner of the property in controversy. 

The 35 cabs, which are the subject matter of this suit, were delivered 
by the plaintiff to J. N. Traxler under a written contract signed by him 
and the Motor Truck Company. 

I t  is the contention of the plaintiff that the delivery of the cabs to 
J. N. Traxler constituted a bailment, and that any disposition of the cabs 
thereafter which was not authorized by the plaintiff, conveyed no title 
to the property. If its premise is correct its conclusion is sound. 

However, upon a careful examination of the contract upon which 
plaintiff relies we are of the opinion that i t  constitutes a conditional 
sale contract and not a bailment. 

When it appeared that the purchaser was unable to pay cash for the 
shipment plaintiff entered into an agreement with the Clydedale Motor 
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Truck Company and J. N. Traxler under the t e r m  of which the cabs 
were delivered and one-half of the purchase price, to wit, $3,500, was 
paid. Traxler entered into this agreement "for himself and for the 
Cllydedale Motor Truck Companyv of which he was treasurer. H e  
agreed that he would place the cabs in storage at  his expense "for the 
benefit of the Metropolitan Body Company, who shall at all times be 
considered the owners of said shipment until paid for as hereinafter 
stated." H e  further agreed to obtain fire and theft insurance at  his own 
expense with the plaintiff as beneficiary and to release to the Clydedale 
Motor Truck Company the cabs as and when he received $100 per cab 
and the said sum or sums were remitted to the plaintiff. He  likewise 
agreed "for himself and as Treasurer of said Clydedale Motor Truck 
Company,'' to pay for the cabs on or before sixty days after the signing 
of the agreement and that upon his failure so to do he would cause the 
remaining unpaid-for cabs to be shipped to the plaintiff. I t  was further 
stipulated that "this agreement in no way releases the Clydedale Motor 
Truck Company from its obligation under its contract of purchase, 
unless and until the full sum has been fully paid for. 

"It is further agreed that for all cabs unpaid for, the title to the same 
shall remain in" the plaintiff. 

This contract is signed by the Clydedale Motor Truck Company and 
by J. N. Traxler. 

Under the terms of the agreement the alleged bailees bound themselves 
as purchasers, the plaintiff retaining title until the purchase price was 
paid. Traxler and the sales company not only paid one-half of the pur- 
chase price but likewise agreed to be and become bound for the payment 
of the balance. Neither was under obligation to return the property 
~xcep t  upon a default in the obligation to pay the purchase price. 

The agreement is an unequivocal contract to buy and to pay the pur- 
chaoe price. The alleged bailees are under the unqualified obligation 
to p~rchase.  The duty to return the specific articles is conditioned upon 
their failure to pay. Title to the property changed upon the delivery 
and Traxler and the truck company became debtors. See Haak v. 
Linderman, 64 Pa. St., 4991, Am. Rep., 612, 3 R. C. L., 77; Wetherall 
v. O'Brien, 140 Ill., 146, 29 N. E., 904, 33 A. S. R., 221; B. F. Sturfe- 
vant Co. v. Cumberland, Dugan & Co., 106 Md., 587, 68 Atl., 351, 14 
Ann. Cas., 675; Sattler v. Hallock, 160 N.  Y., 291, 54 N. E., 667, 73 
A. S. R., 686, and note, 46 L. R. A., 679; Bretz v Diehl, 117 Pa .  St., 
589, 11 Atl., 893, 2 A. S. R., 706, and note; Smith ,v. Niles, 20 Vt., 315, 
4!) Am. Dec., 782, 3 R. C. L., 73. 

Under the law of Ohio, General Code of Ohio, see. 8568, this agree- 
ment is void as to all subsequent purchasers and mortgagees in good 
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faith and for value unless recorded, and it is admitted that the agreement 
is not of record as required by this statute. 

I t  follows that the plaintiff is not the owner of the cabs as against the 
defendant if the defendant is, as it alleges, a purchaser in good faith for 
value. The quoted portion of the charge must be held for error. 

There are facts and circumstances pro and con appearing in the record 
bearing on the question as to whether the defendant is a purchaser in 
good faith and for value. As there must be a new trial it would serve 

' 
no good purpose, and might prove prejudicial to one or the other of the 
litigants, to discuss in detail the evidence thereon. Suffice it to say that 
this question should be submitted to and determined by a jury upon a 
proper issue. 

I n  its answer the defendant alleges that J. N. Traxler held possession 
of the cabs in controversy as agent for the plaintiff. Whether, under 
this allegation, the defendant now may assert that the instrument under 
which plaintiff claims title is an unrecorded conditional sale contract is 
not presented on the record for determination. 

As the errors pointed out on defendant's appeal require a new trial 
the questions presented by plaintiff's appeal become immaterial. Con- 
sideration thereof is not essential. 

On defendant's appeal, 
New trial. 
Plaintiff's appeal 
Dismissed. 

C'. D. KENNY COMPANY, A CORPORATION ; MORGAN RROS., INC. ; PEARCE- 
YOUNG-ANGEL COhIPASY, A CORPORATION: C. R. DETJEL, TRADINO AS 

DEUEL SEW'S COMPANY; A. C. KELLY, TRADING AS KELLY FRUIT 
COMPANY ; J. n. EARLE, TRADING AS EARLE-CHESTERFIELD MILL 
COMPANY; CLARK-FOWLER CIGAR COMPANY, A CORPORATIOX, AND 

STATESYILLE FLOUR MILLS COMPANY, A CORPORATION, PLAINTIFFS, 
APPELLEES, V. TOWN OF BREVARD, A MUNICIPAL CORPORATION, DEFER'D- 
ANT, APPELLANT. 

(Filed 20 March, 1940.) 

1. Municipal Corporations 8 42: Taxation !2a- 
A municipal corporation is empowered to  tax trades or professions 

carried on or enjoyed within the city, unless otherwise provided by law, 
Constitution of North Carolina, Article V, sec. 3 ;  C. S., 2677, but its 
classification of trades and professions for taxation must be based upon 
reasonable distinctions and all persons similarly situated must be treated 
alike. 
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2. Municipal Corporations 8 42- 
The powers of a municipality relating to taxation a.re strictly construed. 

Municipalities are  prohibited by section 61, chapter 407, Public Laws of 
1937, from levying a license or privilege tax for use of' i ts streets by motor 
trucks. 

A municipality may not levy a tax on a business or trade which is  not 
carried on within its limits. 

5. Same--Municipal license tax held void a8 being discriminatory and  a s  
imposing tax on  business not  carried on  within i ts  limits. 

Plaintiffs, wholesale merchants, sent salesmen intl9 defendant munici- 
pality to solicit orders for future delivery of merchandise for approval 
or acceptance by plaintiffs, respectively, and upon acceptance the plaintiff 
to  whom the order was directed delivered the goods by his truck. There 
was no solicitation or acceptance of orders from the trucks and no col- 
lections were made therefrom, except in case of C.0.1). deliveries. Plain- 
tiffs instituted this action to restrain the municipality from enforcing a s  
to them its ordinance imposing a privilege tax upon "wholesale dealers 
or merchants not otherwise taxed, using streets for delivery, per truck, 
$15.00." Held:  The ordinance is void a s  to plaintiffs on the ground of dis- 
crimination, since i t  levies a tax on merchants using ):he streets for deliv- 
ery by truck while exempting merchants using other means of transporta- 
tion or delivery than by truck or other means of ingress than its streets, 
and on the ground that  i t  imposes a tax on trades and businesses not 
carried on within defendant city, since under the facts agreed plaintiffs 
were not doing business in defendant city. Hilton 2). Harr is ,  207 N .  C. ,  
46.5, and S. v. Bridgers,  211 N .  C., 235, cited and distinguished in that the 
taxes upheld in those cases were imposed by municipalities on businesses 
carried on within the limits of the municipality levying the tax. 

6. Municipal Corporations 9 4 0 -  

The municipal ordinance imposing a license tax on plaintiffs being 
invalid, the enforcement of the ordinance was properl;~ restrained a t  their 
suit. 

APPEAL by  defendant  f r o m  Warlick, J., a t  December Term,  1939, of 
TRANSYLVANIA. Affirmed. 

Plaint i f fs  instituted action against  the  town of Brevard  t o  restrain the  
enforcement as  t o  them of a n  ordinance imposing a privilege t a x  upon  
"wholesale dealers o r  merchants, not  otherwise taxed, using streets f o r  
delivery, per  truck, $15.00," on t h e  ground of inval idi ty  of the  ordinance. 
T h e  case was heard  upon agreed statement of facts, the  pert inent  por- 
tions of which a r e  a s  follows: T h e  plaintiffs a r e  wholesale merchants  i n  
Buncombe County, N o r t h  Carol ina,  each with a regular  place of business 
i n  t h a t  county and  main ta in ing  n o  place of business i n  Brevard.  

"From t ime t o  time, usually about  once a week, a n d  a t  n o  times more 
t h a n  twice a week a traveling salesman of each of m i d  plaintiffs visits 
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the town of Brevard in an automobile, in some instances the automobile 
being owned by the plaintiff, and in some instances being owned by the 
traveling salesman, at  which time the said traveling salesman solicits and 
receives orders for merchandise from a merchant or merchants in Bre- 
vard, subject to the approval and acceptance of said order at  its place 
of business at  Bsheville, North Carolina, by the plaintiff to whom the 
order is directed; that all of said orders are for future delivery. I f  and 
when such an order is so accepted, the goods so ordered are delivered to 
the customer in Brevard in a truck operated by the plaintiff whose goods 
are ordered. Such truck is operated by a truck driver employed by said 
plaintiff. No one in, or connected with said truck, either solicits or 
takes orders for merchandise, nor makes any collection except in case of 
C.O.D. shipment. The only goods which are carried in said truck are 
goods for which orders have been previously received and accepted by 
the plaintiffs at their place of business in Asheville. No goods are car- 
ried for sale by said truck, nor any sale made from said truck. All of 
the accounts, except C.O.D. accounts, are handled as follows: 

('Generally purchasers mail checks to the plaintiff to whom the debt 
is owing at its place of business at  Asheville, but occasionally purchasers 
make payments to the traveling salesman of said plaintiff upon some 
subsequent visit of said traveling salesman to Brevard. Various mer- 
chants in the town of Brevard also go to Asheville and purchase whole- 
sale merchandise from each of the plaintiffs at  their place of business 
in Asheville and the said purchasers carry said merchandise back to 
Brevard." 

The town of Brevard was chartered by ch. 113, Private Laws 1903. 
The ordinance imposing privilege tax levy was adopted, effective 1 July, 
1939. 

The court below held the ordinance imposing the privilege tax quoted 
was invalid, and enjoined its enforcement. Defendant appealed. 

Williams & Cocke for plaintiffs. 
Ralph H.  Ramsey, Jr., for defendant. 

DEVIN, J. The power of the General Assembly to tax trades, profes- 
sions and franchises (Const., Art. V, see. 3) was by ch. 62 of the Code, 
see. 3800 (now C. S., 2677), delegated to municipal corporations, and 
they were empowered to "lay a tax on all trades, professions and fran- 
chises carried on or enjoyed within the city, unless otherwise provided 
by law." S. v. Worth, 116 N. C., 1007, 21 S. E., 204; Rosenbaum v. 
New Bern, 118 N. C., 83, 24 S. E., 1 ; Guano Co. v. Tarboro, 126 N.  C., 
68, 35 S. E., 231; Cotton Mills v. Waxhaw, 130 N.  C., 293, 41 S. E., 
488; Drug Co. a. Lenoir, 160 N. C., 571, 76 S. E., 480; S. v. Bridgers, 
211 N. C., 235, 189 S. E., 869. 



I N  THE S U P R E M E  COURT.  

The power of the town by proper ordinance to lev:? a tax on wholesale 
dealers or merchants doing business in the town is not controverted, but 
i t  is contended by plaintiffs that  the tax ordinance herein attacked is so 
qualified as to destroy its uniformity, and that  i t  a1;tempts to impose a 
privilege tax on merchants i n  another county on business transactions 
beyond the limits of the town and in  excess of its rowers, and tha t  the 
ordinance by its terms attempts to impose a tax on the plaintiffs for  the 
use of the streets of the town. 

I t  may be regarded as an  established principle that  in the exercise of 
taxing powers by a municipal corporation the requirement of uniformity 
must be observed, and that  the classification of different subjects of taxa- 
tion shall have some rational basis for the distinction, and that  all per- 
sons similarly circumstanced shall be treated alike. Roach t?. ~ u r h a m ,  
204 N .  C., 587, 169 S. E., 140;  Provision Po. 7:. Maxwell, 199 N. C., 661, 
155 S. E., 557; Tea Co. v. Doughton, 196 N .  C., 145, 144 S. E., 701; 
Greene v. R. R., 244 U. S., 501, 99 9. L. R., 711. 

To lay a tax on merchants using streets for deli5ery by truck would 
exempt from tax obligation all merchants who use 01 her means of trans- 
portation and delivery than by trucks, or other means of ingress than 
over streets. I n  Bellingrath v. Town o f  Georgiana, 23 Ala. dpp. ,  111, 
where an  ordinance, which undertook to levy a license tax upon the busi- 
ness of persons making wholesale deliveries by trucks for soft drink 
manufacturers and bottlers, was held void as making an  unwarranted 
discrimination, the Court said:  "Construing the ordinance strictly 
against the town, as we must do, if the delireries are made by train, 
wagon, buggy, touring car, or otherwise, or for other persons than manu- 
facturers or  bottlers, the ordinance does not apply and no license is 
required. License taxes must bear equally and uniformly upon all per- 
sons engaged in the same class of business or occupation or exercising 
the same privileges." The powers of municipalities relating to taxation 
are strictly construed. Lat fa  v. Williums, 87 N.  C., 126;  Plymouth 
v. Cooper, 135 N. C., 1, 47 S. E., 120. 

The ordinance of the town of Brerard purporting to lay a tax 011 

wholesale merchants using streets for delivery by truck cannot be upheld 
as a license or privilege tax for the use of the strer~ts by motor trucks, 
as that  is prohibited by section 61, ch. 407, Public L a m  1937. The 
language imports something more than a mere description of the person 
or business taxed. I t  confines the classification to merchants using 
streets for delirery by truck. That  c l a sdka t ion  is too narrowly restric- 
t i re  without apparent showing of reasonable basis therefor. I t  does not 
appear from the record that  there are any wholesale merchants in 
Brevard, a town which by the census of 1930 had a population of 2,339. 
But  eren if there are, the powers given the town bey statute and by its 
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charter do not authorize a tax on a business or trade not carried on 
within the limits of the town. The facts here agreed exclude the con- 
clusion that the plaintiffs were doing business in Brevard under the rule 
stated in Plo t t  v. Michael,  214 N.  C., 665, 200 S. E., 429. Brevard has 
no extra territorial power to tax the trade or commerce of merchants in  
Asheville. S. v. Ninestein,  132 N.  C., 1039, 43 S. E., 936; Duffin v. 
Taylor ,  113 Fla., 621, 153 So., 298; F r u i t  Co. v. Dalton, 184 Ga., 277, 
191 S. E., 130; Oil Co. v. Pi t t s ,  178 Ga., 339, 173 S. E., 384. 

Defendant relies on the decisions of this Court in H i l t o a  v. Harris ,  
207 N .  C., 465, 177 S. E., 411, and 8. v. Bridgers, 211 N .  C., 235, 189 
S. E., 869, as authority for the imposition of this tax on the plaintiffs. 
But the holding in those cases must be understood in the light of the 
facts upon which those decisions were based. I n  the I I i l ton  case, supra, 
the ruling was based on the finding that the plaintiff in that case, a 
Charlotte baker, was doing business in Concord. The Court said : "We 
think p1aint;ff's trade (bakery) is carried on or enjoyed within the city 
of Concord." And again, "The factual situation is that clearly plaintiffs 
are plying their trade and doing business by delivering and soliciting 
the sale of bread in the city of Concord." I n  S. v. Bridgers, supra, 
where the facts were almost identical with those in the I i i l ton  case, 
supra, the decision was based on that case. I t  was established in the 
Bridgers case, supra, that the method of business of the Raleigh bakery 
in the city of Rocky Mount was to operate a truck from its plant in 
Raleigh to the city of Rocky Mount daily, carrying bakery products 
and delivering same to grocery stores and cafes in Rocky Mount. I t s  
salesmen sold and made deliveries from its trucks operating over the 
streets of the city of Rocky Mount, and collected therefor at  the time of 
delivery, and also solicited from customers orders to be delivered at  some 
later date. 

The facts here materially differ from those in the cases cited by de- 
fendant, and hence those cases may not be held as controlling the decision 
in this case. The erection of trade barriers between cities and towns 
by the power of taxation may not be extended beyond constitutional and 
statutory limits. 

We conclude that the tax ordinance imposing a tax on "wholesale 
dealers or merchants not otherwise taxed, using streets for delivery, per 
truck, $15.00," must be held invalid and that the plaintiffs may not be 
required to pay this tax. The enforcement of the ordinance, at the suit 
of the plaintiffs, was properly restrained. 

Judgment affirmed. 
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STATE v. H. LEE SHELNUTT. 

(Filed 20 March, 1940.) 

:Forgery &Evidence held insufficient to  prove that  defendant had forged 
any one of the checks specifled in the indictments. 

Defendant was prosecuted on indictments, consolidated for trial, charg- 
ing him with forging nine checks. The State introduced testimony of a 
confession made by defendant to the effect that he had forged numerous 
checks, but failed to identify any of them as a check described in the 
indictments, and introduced recordak copies of checks having instances of 
pairs of checks in similar amounts, one of each c~f which the State con- 
tended was forged by defendant, without evidence that the signatures of 
any particular one of them was forged. Held: 'The evidence is insuffi- 
cient to prove that defendant had forged any one of the checks specifled 
in the indictments, and defendant's motion to nonsuit should have been 
granted. 

APPEAL by defendant from Warlick, J., a t  August Term, 1939, of 
FOLK. Reversed. 

The  defendant was indicted, i n  separate bills, for  forging and uttering 
nine checks, drawn on various banks, and purporting to be signed by 
J .  N. Jackson. The indictments were consolidated and tried together. 

The evidence, pertinent to the decision of the Court, tended to show 
that  the defendant was employed by Jackson & Jackson, Inc., dealers i n  
cotton goods, in the capacity of secretary, but without authority to sign 
checks. H e  did, however, have general charge of the accounts, attended 
to the mails, drew checks for various purposes, including pay roll checks, 
to be signed by J. N. Jackson, president of the co:mpany, and presented 
checks a t  local banks and received cash therefor. 

The  evidence is contradictory as to the instigation of an  audit, the 
State's evidence tending to show that  ;I. N. Jackson brought i t  about on 
account of evidence of a shortage attributable to Shelnutt, the defend- 
ant's evidence tending to show that  the lat ter  asked for i t  because the 
books were "in a mess." When the auditor arrived, as his testimony 
tended to show, he called on defendant to explain discrepancies in the 
accounts and the absence of vouchers and supporting data. H e  testifies 
that  defendant confessed to him that  he (defendlant) had obtained a 
large amount of money, some $20,000, from the corporation wrongfully. 
:Pressed to explain this more particularly, witness said defendant ad- 
mitted i t  had been obtained on forged checks, by using the name of J. N. 
Jackson, Sr., and admitted that  he was an  expert a t  tha t  sort of thing, 
and illustrated to the witness his ability to imitate the signature of 
Jackson, so that  witness was unable to judge whic:h signature was genu- 
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ine and which false. There was other testimony to this confession. 
Defendant admitted, according to this witness, the practice of making 
out similar pay roll checks, one to be genuine, one to be forged, the 
genuine of which he would present to one bank, the spurious ones to 
another, and receive the money on both. The evidence tended to show 
that he took the forged checks out of the enclosure containing the bank 
statements. I f  not destroyed, they were not available in evidence at  the 
trial. 

Recordak or photostatic copies, made in the course of business by the 
banks, of the nine checks described in the consolidated indictment, were 
introduced in evidence, but no one to whom they were exhibited would 
express the opinion that the signatures were not genuine. 

The State relied upon the alleged confession of defendant that he had 
committed forgeries of this kind in withdrawing approximately $20,000 
of the corporation's money, and upon such evidence as the circumstances 
afforded, including items in approximately similar amounts constituting 
discrepancies in the account, and appearing in photostatic copies of the 
checks. 

I n  the testimony of the auditor the following appears with reference 
to such items: "Several times I took items that there were no checks 
appearing for and asked him, and each time I asked him he said: 'That 
is one of those items.' He  said that the check was gone . . . that 
he had destroyed them.'' This witness further testified as to the pur- 
ported confession: "He said in drawing these checks for the pay roll 
and for himself that he drew a check on one bank, and would ask Mr. 
J. Pu'. Jackson to sign that;  that he would cash that check either in the 
Bank of Landrum or Tryon; then in a day or two, or the same day, or 
earlier, he would write another check for a like amount and cash it at  
the other bank, and that he would sign J. N. Jackson's name to that 
check, which was for a like amount, either $137.50, $275.00 or $115.00, 
or $137.50, less social security, or $352.00 less social security, combining 
both together. He  said that if he got the check Mr. Jackson signed 
cashed at  Landrum, then he would get the check he signed Jackson's 
name to cashed at Tryon." 

At the conclusion of the State's evidence, and at  the conclusion of all 
the evidence, the defendant made a motion for judgment of nonsuit, 
which was overruled, and defendant excepted. There was a verdict of 
guilty, and, from a sentence to State Prison for a term of three years, 
defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Bru ton  
and Patton for the State ,  appellee. 

Hamrick  & Hamrick and Massenburg, McCown & Arledge for defend- 
ant ,  appellant. 
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SEAWELL, J. We have not attempted to set out t'he evidence in detail, 
or to call attention to other parts of the State's evidence which might 
offer a speculative suggestion of defendant's guilt. H e  was tried for 
forging and uttering the specific checks described in the indictment, and 
the fact, if true, that he had forged a multitude of them in  wrongfully 
converting his employer's funds does not identify {he  nine checks with 
which the investigation was concerned as being so forged and uttered, 
but only induced a speculative, not a probative persuasion that they were 
forged. Sampson  v. Jackson Rros., 203 N. C., 413, 166 S. E., 181; 
I v e y  v. Cot ton  Oil Co., 199  N .  C., 452, 154 S. E., 740; 8. v. Vinson ,  63 
N. C., 335. Persons are not retired from society because they are crim- 
inals or because they have committed crimes one or many, but only upon 
conviction of the specific crime of which they are charged. 

I t  is not necessary to go into the refinements of law relating to the 
necessity of proving the "corpzis delicti," and whether i t  may be estab- 
lished by a confession alone. The State, having charged the defendant 
with forging these specific checks, and the defendant never having made 
any specific reference to them in any confession, or made any statement 
from which they might be segregated or identified, his admissions are not 
available for the necessary purpose of identification. I f  we consider the 
checks described in the indictment as present through recordak or photo- 
static copies, the efforts of the State to produce proof that the signatures 
to them were forged were unsuccessful. 

The evidence, considered in its most favorable light to the State, will 
not sustain conviction. 

The motion for nonsuit should have been allowed, and the judgment 
overruling the motion is 

Reversed. 

GEORGE A. PENNY V. NEILL RICK. SALMON, A. L. OLDHAM A N D  W. P. 
BYRD, CONSTITUTING THE BOARD O F  ELECTIONS FOR HARNETT 
COUNTY, NORTH CAROLINA. 

(Filed 20 March, 1940.) 

1. Constitutional Law 5 4d: Counties 5 1:  Registers of Deeds 5 1- 
The constitutional provision for the election of r~?gisters of deeds for a 

term of two years, Art. VII, see. 1, is subject to modification by statute, 
Art. VII, sec. 14, and therefore the Legislature h , ~ s  the power to make 
the office appointive rather than elective, to extend the term, or to abolish 
it altogether, and even to dispossess the incumben:, since public office is 
not a property right. 
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2. Same: Statutes 8 7-Statute extending term of offlce of incumbent 
register of deeds held not an  ex post facto statute. 

The provision of chapter 494, Public-Local Laws of 1939, extending the 
term of office of tho Register of Deeds of Harnett County who was elected 
for a two-year term and was inducted into office on the flrst Monday in 
December prior to the passage of the act, is a valid exercise of legislative 
power and amounts to an appointment of the incumbent by the Legisla- 
ture for the remainder of the four-year term prescribed by the act, and 
therefore is not an e x  post fa r to  act, arid the Board of Elections of the 
county properly refused to place plaintiff's name on the ballot as a candi- 
date for the office a t  the expiration of the two-year term. 

APPEAL by plaintiff from W i l l i a m s ,  J., 22 February, 1940, a t  Cham- 
bers, Raleigh, N. C. From HARNETT. Affirmed. 

J .  R. Y o u n g  for p l a i n t i f ,  appe l lan t .  
Areill XcK.  S a l m o n  for d e f e n d a n f s ,  appellees.  

SEAWELL, J. This is a civil action brought by the plaintiff against 
defendants (constituting the Board of Elections of Harnett  County), to 
obtain a writ of m a n d a m u s  compelling them to permit the plaintiff to 
file notice of his candidacy for the office of register of deeds for Harnett  
County in the primary election to be held 25 May, 1940, and to put his 
name on ballots to be voted a t  said election. Plaintiff sets up  that  in apt  
time he had offered to file with the defendant Board of Elections the 
notice and pledge as required by law as a candidate for the office of 
register of deeds for  Harnett  County in the Democratic primary election 
to be held on 25 May, 1940, and therewith tendered the filing fees re- 
quired of candidates for this office; that  i t  was the duty, and is now the 
duty, of the defendant Board of Elections to accept said fee and place 
plaintiff's name upon the ballots to be voted in the said primary;  that 
the defendants declined to accept the fee and have declared their inten- 
tion and purpose not to place plaintiff's name upon the ballots to be 
voted in said election; and, in fact, held a meeting a t  which, upon appro- 
priate resolutions, they formally declined to accept the fee or recognize 
the plaintiff as a candidate, upon the ground that  the present register of 
deeds for Harnett  County had been duly elected to office a t  the general 
election held in Harnett  County on the first Tuesday of November, 1938, 
was inducted into the said office on the first Monday in December, 1938, 
and that  thereafter the General Assembly of North Carolina enacted 
chapter 494, Public-Local and Private Laws of 1939, extending the term 
of the incumbent of the office of register of deeds of Harnett  County for 
a term which will not expire until the first Monday of December, 1942. 
The defendants duly notified the plaintiff of their said action. 
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The plaintiff makes the contention that chapter 4!34, Public-Local and 
Private Laws of 1939, purporting to extend the term of office of the 
present register of deeds of Harnett County, is unconstitutional and void, 
and that in spite thereof the plaintiff is entitled to file his notice of 
candidacy to said office and to have his name placed upon proper ballots, 
so that the electors may have an opportunity of voting for him. 

The defendants demurred to the complaint as not stating a cause of 
action and aver the constitutionality of the statute. 

The trial judge sustained the demurrer, declared the statute to be 
constitutional, dismissed the action, and taxed the plt~intiff with the costs. 
From this judgment plaintiff appealed, assigning error. 

Article V I I  of the State Constitution provides a set-up for the organi- 
zation of municipal corporations, which may be permanent or temporary 
according to whether the Legislature elects to let it alone or provide 
otherwise. See section 14. I n  section 1, provision was made for the 
election of a register of deeds for a term of two years. I t  was realized 
that more elasticity should be given in the organization and operation 
of' these municipal corporations, perhaps for the reason that they were 
calculated to bring government closer to the people and might have to 
deal with local conditions, making desirable a different set-up, or might 
even be made responsive to the local desire for facilities which political 
progress proved to be superior to those at the tim. made available by 
the Constitution. Wells v. Housing .luthority, 213 N.  C., 744, 197 
S. E., 693. Therefore, section 14 of Article V I I  provides: "The Gen- 
eral Assembly shall have full power by statute to modify, change, or 
abrogate any and all of the provisions of this article, and substitute 
others in their place, except sections seven, nine, and thirteen." The 
excepted sections are not involved in this appeal. 

The Legislature, therefore, has power to deal with the office of register 
of deeds as it sees fit, to make it appointive rather than elective, to 
extend the term, or to abolish it altogether. Audif Po. 2.. McKensie, 
147 N .  C., 461, 61 S. E., 283; H a r k s  v. Wright ,  121 N.  C., 173, 179, 
28 S. E., 269; Jones v. Comrs., 137 N .  C., 579, 50 S. E., 291; Crocker 
v. Moore, 140 N .  C., 429, 53 S. E., 229; Brown v. Comrs., 100 N.  C., 92, 
5 S. E., 178. 

Pertinent to the manner in ~ h i c h  the Legislature may deal with the 
office, we may quote from 97 A. L. R., p. 1441: "Where the office is 
purely statutory the Legislature may either shorten or lengthen the term 
and make the act apply to those in office at  the time when the act be- 
comes effective." 

I t  is clear that if the Legislature may make the office appointive there 
is no constitutional prohibition against the Legislature making the ap- 
pointment, and it may do so in one act and confer the office upon the 
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incumbent. See Connor and Cheshire on the Constitution, p. 129;  
Fortune v. Comrs.,  140 N. C., 322, 53 S. E., 75. 

Under no aspect of its operation is the statute under review retro- 
spective. Even had the incumbent been dispossessed by the action, he 
may have been disappointed but not legally aggrieved. Mia1 v. Ell ing-  
ton ,  134 N. C., 131, 46 S. E., 961. The right to office is no longer a 
property right, and there can be no vested right therein which would 
prevent the Legislature from dealing with i t  as public policy requires. 

Much less has the plaintiff any cause of complaint, since certainly the 
public has no vested right in the election of any officer except as that 
mode of selection may be guaranteed by the Constitution, under provi- 
sions which are unalterable by legislative action. The right of plaintiff 
to stand for election to an office is a political privilege and not inalien- 
able, and certainly when a different method of selection has been pro- 
vided, consistent with the Constitution, the fact that his aspiration has 
been thwarted by a nondiscriminatory change of the law gives him no 
cause of action. 

This opinion is in accordance with F r e e m a n  v. Board of Elections, 
ante ,  63, with regard to its immediate effect upon the term of the office 
and is not retrospective in disregarding any implications which might 
arise from the fact that the election of the present incumbent was for 
a term of specific length. 

The judgment is 
Affirmed. 

STATE OF NORTH CAROLINA Ex  REL. MRS. KATE DUNN, ADMINISTRA- 
TRIX OF THE ESTATE OF LEONARD DUNN, DECEABED, V. L. L. SWANSON, 
SHERIFF OF VANCE COUNTY, EDWARD ELLIS, JAILER OF VANCE 
COUNTY, AND NATIONAL SURETY CORPORATION. 

(Filed 20 March, 1940.) 

Principal and Surety fj 5a: Sheriffs fj 6 b  
Under the provisions of C. S., 354, the sheriff and the surety on his 

official bond are liable for the wrongful death of a prisoner resulting from 
the negligence of the jailer in locking the prisoner, in a weakened condi- 
tion, in a cell with a person whom the sheriff and the jailer knew to be 
violently insane, and who assaulted the prisoner during the night, inflict- 
ing the fatal injury. 

APPEAL by defendants from T h o m p s o n ,  J., at October Term, 1939, of 
VANCE. Affirmed. 

D. P. M c D u f i e ,  Yarborough  & Yarborough ,  and  Allsbrook & Benton 
for plaintif f ,  appellee. 
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J.  P. & J .  H.  Zollicoffer for defendant, National Surety Corporation, 
appellant. 

SEAWELL, J. The plaintiff, Mrs. Kate Dunn, administratrix of the 
estate of Leonard Dunn, brought this action to recover for the injury 
and death of her husband, which she alleges was brought about by the 
negligent acts of the defendants Ellis, jailer, and Swanson, sheriff of 
Vance County, and for which she claims the National Surety Corpora- 
tion is liable on the sheriff's bonds. 

The plaintiff complains that some time in June, 1939, her intestate 
was in a weak, sick, and helpless condition; that the defendant Ellis, 
jailer, acting in his official capacity and under color of his office and for 
his superior, Swanson, sheriff, received the intestate from certain police 
oificers in the city of Henderson, and while he was in such helpless con- 
dition incarcerated him in the common jail of the county and carelessly 
and negligently cast him into a cell with a violently insane man, one 
Pusey Thorne, locked the door to the cell, and abandoned him. The 
plaintiff further sets out that both Ellis and Swanson were aware of the 
fact that Pusey Thorne was violently insane and was at  the time con- 
fined to prevent him doing injury to others; that during the night plain- 
tiff's intestate, while in a helpless condition, was violently and murder- 
ously assaulted by the said insane person, and terribly beaten from head 
to foot with a table leg torn from a table which had been left in the cell 
by Swanson and Ellis; that the intestate lay in his cell "in his own 
blood, without care or attention, since the time wken he was assaulted 
and beaten," and that in consequence of the assault he died that morning, 
without having recovered consciousness. 

The plaintiff further sets up that the defendant National Surety 
Corporation was a surety on the bond of the sheriff and, therefore, with 
the sheriff, is liable on the said surety bond to ani>wer in damages for 
the injury or death of intestate. 

To this complaint the defendants demurred. The demurrer was over- 
ruled and defendants appealed. The dofendant Nai ional Surety Corpo- 
ration is prosecuting its appeal in this Court. 

This case is controlled by C. S., 354; MJarren v. Boyd, 120 N .  C., 57, 
26 S. E., 700; Kiceft v. Young, 106 N. C., 567, LO S. E., 1019; and 
Price c. Honeycuft, 216 N. C., 270, 4 S. E. (2d), 611. 

I t  is true that there is a factual difference between the case at  bar and 
Price v. Honeycutt, supra. I n  the latter case the cmduct for which the 
sheriff was called to account was a willful assault; in the case at  bar the 
conduct of the jailer, imputed to the sheriff, is charged to be merely 
negligent. But the difference is not fruitful in raising a distinction in 
legal effect. The statute as interpreted by the decisions, Rivett v. Young, 
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supra; Warren v. Boyd, supra, covers negligence by the officer as well as 
willful acts. Kivett v. Young, supra, applied the statute in the case of 
negligence, and the statute itself, in so many words, provides for the 
prosecution of a cause of action based on negligence. Daniel v. Griz- 
zard, 117 N. C., 106, 23 S. E., 93. 

I n  Davis v. Moore, 215 N .  C., 449, 2 S. E. (2d))  366, the Court merely 
followed the more recent precedent of Sutton v. Williams, 199 N .  C., 546, 
155 S. E., 160, which case itself was based upon earlier authorities 
decided before C. S., 354, as amended, became a law (1883). A re- 
examination of the authorities convinced the Court that  while the result 
reached in Sutton v. Williams, supra, was correct-since in  that  case 
there was no reasonable connection between the in jury  sustained by the 
plaintiff and the misconduct attributed to the sheriff-the Court was not 
justified in ignoring the plain terms of the statute as i t  had been cor- 
rectly interpreted and applied in Kicett v. Young, supra, and other 
cases decided after its passage, all, of course, subsequent to Crumpler 
v. Gocernor, 12 N .  C., 52, and other decisions of a similar nature ren- 
dered prior to the statute. I t  is only fa i r  to say that  in Davis v. Moore, 
supra, neither the correcting statute nor the cases interpreting i t  were 
called to the attention of the Court. 

The courts have frequently acted upon the principle that  a public 
statute relating to the subject must be considered as i n  contemplation of 
the parties in making a contract, and when i t  relates to the liability of 
the parties to the public it becomes an enforceable part of the contract 
made for their benefit. See cases cited in Price 29. Honeycutt, supm. 

Under this law, conduct for which the defendants might otherwise 
have been only personally liable would render both them and their 
surety liable on the official bond. Only by color of his office could the 
jailer or sheriff have imprisoned the intestate in the county jail and in 
the cell where he received the injury resulting in his death. 

The judgment overruling the demurrer is 
Affirmed. 

G .  W. HARRIS, B. A. SCOTT ET AL. V. BOARD 05' EDUChTIOS OF V.kS('U 
COUNTY ASD E. 31. ROLLISS, COUNTY SUPERIXTEN~EXT OF Sc11oor.s OF 

VANCE COUNTY. 

(Filed 20 3larcl1, 1040.) 

Pleadings 5 23: Motions § %Parties are Axed wi th  notice o f  all motions 
made in pending causes during term.  

After decision of the Supreme Court sustainiilg n demurrer to the con]- 
plaint, but not dismissing the action, plaintiff moved during term to be 
allowed to file amended complaint. Defendant objected thereto 011 the 
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ground that it was entitled to three days written notice of the motion, 
C. S., 515, 914. Held: The objection is untenable, since parties are Axed 
with notice of all motions or orders made in pending causes during term, 
and the statutory provisions are not applicable in such instances. 

APPEAL by defendants from Thompson, J., at October Term, 1939, of 
VANCE. 

This is an action for mandamus to compel the defendant County 
Board of Education to approve the election by the clistrict school com- 
mittee of the plaintiff 13. A. Scott as principal of the Dabney High 
School. Demurrer filed by the defendants and overruled by the Superior 
Court was, upon appeal, sustained by the Supreme Court. 

Although the demurrer was sustained, it is said in the opinion (Harris 
v. Board of Education, 216 N. C., 147) that:  ('He (plaintiff Scott) may, 
upon proper pleadings and upon a finding by the court, upon a hearing, 
that the action of the county authorities was in fact arbitrary and 
capricious and actuated by selfish and personal motives, apply for and 
obtain a mandatory injunction compelling the defendants to proceed 
to act upon the election and to grant or withhold their approval in good 
faith, uninfluenced by selfish or personal motives. . . . The action 
need not be dismissed. The court below may in its discretion permit the 
filing of additional or amended pleadings to the end that the plaintiff 
may seek to establish such right as he may have." 

The aforesaid opinion was filed in the Superioi* Court of Vance 
County on 3 October, 1939. Calendar was made for the next ensuing 
regular term of the Superior Court, which convened 9 October, 1939, 
and this action was duly placed on the motion docket (Rule 23, Rules of 
Practice in the Superior Court, 213 N. C., 836). On Monday morning, 
9 October, 1939, in open court, in the presence of courisel for defendants, 
the plaintiffs gave notice that it was their purpose to move in accordance 
with the opinion of the Supreme Court for leave to file additional or 
amended pleadings. On Friday, 13 October, 1939, plaintiffs' motion to 
file additional or amended complaint, after argument by counsel for 
plaintiffs and defendants, was allowed, and an order accordant therewith 
entered. From this order the defendants gave to counsel for plaintiffs 
notice of appeal on 21 October, 1939. "There were no other notices 
given by the said plaintiffs of said motion except as herein above stated, 
and said motions (notices) were not in writing." 

Gholson & Gholson and Yarborough & Yarborough for plaintiffs, 
appellees. 

A. A. Bunn and J. H. Bridgers for defendants, appellants. 
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SCHENCX, J. I t  is the contention of the defendants that the provision 
of C. S., 515, that "within ten days after the receipt of the certificate 
from the Supreme Court, if there is an appeal, if the demurrer is sus- 
tained the plaintiff may move, upon three days notice, for leave to 
amend the complaint," made it necessary for the plaintiffs to give three 
days written notice (C. S., 914) of their intention to lodge their motion 
to file additional or amended complaint. 

With the contention of the defendants we cannot concur. The per- 
missive right given the plaintiffs by the statute does not deprive them 
of the right to lodge any motion at  term time in a cause pending before 
the court. 

Parties to actions are fixed with notice of all motions or orders made 
during the term of court in causes pending therein. Jones v. Jones, 173 
N.  C., 279; W o o t e n  v. Drug Co., 169 N .  C., 64; Hardware Co. v. Bank-  
i n g  Co., 169 N.  C., 744; Coor v. S m i t h ,  107 N.  C., 430; Hemphil l  v. 
Moore, 104 N.  C., 378. 

The holding that the provision of the statute (C. S., 515) that upon 
the demurrer being sustained the plaintiffs may move upon three days 
notice to amend does not deprive them of their right to lodge their 
motion to amend at term without such notice is sustained by the cases 
above cited. I n  the Jones case, supra, notwithstanding the statute pro- 
vided "that no order allowing alimony pendente lite shall be made unless 
the husband had five days notice thereof," it was held that the provision 
applied only when the motion is heard out of term, and that the parties 
are fixed with notibe of all motions and orders made during the term of 
court in causes pending therein. I n  the Hemphi l l  case, supra, notwith- 
standing the statute, Code, 340 (now C. S., 849), prescribed that "an 
injunction should not be allowed after the defendant shall have answered, 
unless upon notice or upon order to show cause," it was held that where 
a motion for injunction was made, after answer had been filed, in the 
course of an action in term time, it was proper to entertain the motion. 

The order of the Superior Court is 
Affirmed. 
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DR. W. A. SAMS, INDIVIDUALLY, A N D  DR. W. A. SAMS. A CITIZEN AND TAX- 
PAYER OF MADISON COUNTY, N. C., FOR A N D  ON BEHALF OF HIMSELF AND 

ALL OTHER TAXPAYERS OF MADISON COUNTY, N. C., WHO DESIRE TO 

BECOME PARTIES TO THIS ACTION, v. THE BOARD OF COUNTY COM- 
MISSIONERS OF MADISON COUNTY, N. C., A B~IDY POLITIC A N D  COR- 
PORATE, WM. V. FARMER, CHAIRMAN; SHAD FEASKLIN AXD LEVI 
BUCKNER, MEMBERS, CONSTITUTING THE BOARD OF COUNTY COMMIS- 
SIONERS OF MADISON COUNTY, AND WM. 7'. FARMER, SHAD 
FRANKLIN, A N D  LEVI BUCKNER, INDIVIDUAI.LY. 

(Filed 20 March, 1940.) 

1. Statutes  9 2- 
Chapter 322, Public-Local Laws of 1931, which undertakes to create and 

name the members of a county board of health for R:[adison County alone, 
which board is charged with the duty to inspect county institutions and 
see that they are kept in a sanitary condition, and to select a physician 
to vaccinate against disease, is a local act relating to health and sanita- 
tion prohibited by Art. 11, sec. 29, of the State Constitution. 

2. Public Offices 9 5b- 
The acts of the Madison County Board of Health created hy ch. 322, 

Pnblic-Local Laws of 1931, cannot be nphelcl on the ground that, notwith- 
standing the act is void, its members were de facto otficers, since a de jure 
Board of Health for the county had been properly constituted under 
C. S., 7064. 

3. Counties 5 Sb-Madison County Roard of Health, created by ch. 322, 
Public-Local Laws of 1931, held without power t o  appoint county 
physician. 

Plaintiff, who was appointed county physician by 'the co~nity board of 
health of BIadison County, created by ch. 322, Public3-Local Laws of 1931, 
instituted this action to recover his salary as  such officer. Hcld:  The 
act creating said board is void a s  being in contravention of Art. 11, see. 29, 
of the State Constitution and as  being contrary to the general laws re- 
lating to county boards of health, C. S., 7064, 7067, nor can the acts of 
the members of the board be upheld on the ground that they were de facto 
officers, since a dc jure county board of health was then in esistence, and 
plaintiff's cause of action based upon the act of 1931 cannot be maintained. 

APPEAL by  defendant f r o m  Rousseau, J., at September Term, 1939, of 

MADISON. Reversed. 

Srnathers & Meek ins  for plaint i f f ,  appellee. 
Roberts  & B a l e y  for de fendan t ,  appellant.  

DEVIR, J. T h e  plaintiff instituted his  action against  t h e  board of 
county commissioners of Madison County t o  enforce the payment  t o  h i m  
of the salary of county physician and  quaran t ine  oflicer, t o  which office 
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he alleged he had been elected by the county board of health of Madison 
County as that  board was constituted under the provisions of ch. 322, 
Public-Local Laws 1931. 

The defendant board denied liability chiefly on the ground that  the 
local act of the General Assembly creating a county board of health for 
Madison County, under which   la in tiff claims, violated the provisions 
of Art. 11, sec. 29, of the Constitution of Nor th  Carolina, and was 
therefore void. 

Since the plaintiff's action is based on this act of the Legislature his 
right to maintain his suit depends upon the validity of the act. Reed 
u .  Madison County ,  213 N .  C., 145, 195 S. E., 620; Borden v. Goldsboro, 
173 N .  C., 661, 92 S. E., 694. T h e  determination of the question pre- 
sented by this appeal was foreshadowed by what was said in Freeman 
v. Comrs. of Madison C o u n f y ,  ante, 209. 

Art. 11, see. 29, of the Constitution, prohibits the General Assembly 
from passing "any local, private or special act . . . relating to 
health, sanitation and the abatement of nuisances." I t  is expressly 
ordained that  any local or special act passed in violation of this section 
shall be void, power being given the General Assembly to pass general 
laws regulating the matters therein set out. 

The act, ch. 322, Public-Local Laws 1931, under which plaintiff 
claims, undertakes to create for Madison County, alone, a county board 
of health and to name its members. The principal duty of this board 
is to elect a county physician and quarantine officer, for whom is pre- 
scribed the duty of inspecting the county institutions and seeing "that 
2ach is kept i n  a sanitary condition." This board is also authorized by 
the act io select a physician to vaccinate against disease. 

I t  is apparent that  the act is local and that  it relates to health and 
sanitation, snd thus comes within the prohibition of the quoted section 
of the Constitution. This is i n  accord with the decision of this Court in 
Armstrong v. Comrs. of Gaston County ,  185 Ti. C., 405, 117 S. E., 388, 
where a local act authorizing the erection of a hospital for the treatment 
of tuberculosis was held void under Art. 11, see. 29, as being a local act 
pertaining to health and sanitation. 8. v. Warren ,  211 N.  C., 75, 189 
S. E., 108;  R. R. v. Lep~oir County ,  200 N .  C., 494 (497), 157 S. E., 
610; 8. c. Kelly, 186 N. C., 365 (375), 119 S. E., 750; I n  re H a m s ,  
183 K. C., 633, 112 S. E.. 425. T o  the same effect is the ruling in  
Sani tary  District 21. Prudden,  195 N .  C., 722, 143 S. E., 530, where a 
special act creating a sanitary district for  the construction and mainte- 
nance of a water and sewer system in Henderson County was held to 
violate this constitutional provision. the act is in conflict 
with the State-wide policy as contemplated by the Constitution and 
established by general laws regulating the composition of county boards 
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of health throughout the State and the election of county physicians. 
C1. S., 7064, 7067; S. v.  Dizon, 215 N. C., 161 (166), 1 S. E. (2d), 521. 

The local act attempting to create a county board of health for 
Madison County must be held void by reason of its conflict with the 
constitutional restrictions upon the power of this General Assembly 
imposed by Art. 11, see. 29, and the persons named as members of the 
county board of health by this act were thus without power to perform 
any duty prescribed thereby. Freeman v. Comrs. of Madison County, 
supra. Nor could validity be given to their acts as de facto officers, for 
the reason that it is found as a fact that the de j w e  board of health of 
Madison County, constituted in  accordance with the provisions of the 
general statute (C. S., 7064), and acting as such, had in April, 1937, 
elected another person as county physician and quarantine officer for 
the county, who performed services and was recognized by the board of 
county commissioners as such. Baker v. Hobgood, 126 N. C., 149, 35 
5. E., 253. 

We conclude that the plaintiff's action founded upon the Public-Local 
Act of 1931 cannot be maintained, and that the judgment of the court 
below in his favor must be 

Reversed. 

E'. D. KOONE AND S H E R D I E  R H O D E S  v. CAROLINA MOUNTAIN P O W E R  
CORPORATION AND DUKE P O W E R  COMPANY. 

(Filed 20 March, 1940.) 

Waters and Water Courses 8 7-Evidence of negligent operation of hydro- 
electric dam by defendant held sufficient for jury. 

Evidence sustaining plaintiff's allegations to the effect that defendant 
power company permitted water from several days rain to gradually 
accumulate back of its dam until the dam was endangered, and then 
suddenly opened the floodgates of the dam, resulting in the overflow of 
plaintiff's lands to his damage, is held sufflcient to be submitted to the 
jury in plaintiff's action to recover for  the negligent operation of the 
dam, and the granting of defendant's motion to nonsuit is error. 

APPEAL by plaintiffs from Ervin,  Special Judge, at September Term, 
1939, of RUTHERFORD. Reversed. 

This is an action for actionable negligence brought by plaintiffs 
against defendants. The plaintiffs allege damage to their land and crops 
by defendants negligently flooding certain lands of theirs. 

Plaintiffs allege, in part:  "That during the month of October, 1936, 
the locality in which plaintiffs' land m d  defendants' dam (Lake Lure 
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Dam) is located was visited by several days of rain, such as a man of 
ordinary care and prudence could reasonably expect and anticipate in 
said locality; that said rains caused the waters flowing in the natural 
channel of said Broad River to become considerably swollen; that during 
this rainy season defendants, for their own benefit and profit, negligently 
and unlawfully allowed the water from said rains to gradually accumu- 
late in their pond or reservoir above said dam until the waters therein 
had risen to the crest of and was flowing over a portion of said dam so 
that said dam was about to be suddenly swept away. That on the . .  ... 
day of October, 1936, the defendants, after negligently and unlawfully 
allowing said waters to accumulate in said pond or reservoir, as herein- 
before alleged, and in order to protect said dam and power house, did 
wrongfully, negligently and  unlawfully, and in utter disregard of the 
rights of these plaintiffs and other riparian owners below said dam, and 
in a negligent manner, open the floodgates of said dam, thereby releas- 
ing great volumes of water from their said large lake, adding said great 
rolumes of water to the already swollen condition of the stream below 
said dam; that the said water, so released, rapidly accelerated the flow 
of said stream below said dam: and added such larae'volumes of water - 
thereto as to cause the stream to overflow plaintiffs' land with water 
and mud and other debris carried therein and greatly damaged said land 
and destroyed the crops thereon; that the releasing of said water, as 
hereinbefore alleged, so augmented the flow of the stream as to cause 
said stream to rush over plaintiffs' lands with such force and velocity as 
to cover said land and said crops with mud, silt and sands, greatly 
damaging a portion thereof and absolutely destroying a portion thereof. 
. . . Such damages were proximately caused by the negligence and 
wrongful and unlawful conduct of the defendants, as hereinbefore 
alleged." 

All allegations of plaintiffs as to the negligence of defendants were 
denied by defendants, and the answering defendants further allege that 
"Any damages sustained at  the times referred to in the complaint were 
caused by the heavy and excessive rains and flood conditions which then 
occurred in the vicinity of said lands." 

From a judgment of nonsuit plaintiffs excepted, assigned error, and 
appealed to the Supreme Court. 

McRorie B McRorie, Edward A. Morgan, Paul J .  Story,  Oscar J .  
Nooneyham, C. 0. Ridings, and Jordan & H o m e r  for plaintiffs. 

Edwards B Edwards, Hamrick B Hamrick ,  C. W. Til let t ,  W. S. O'B. 
Robinson, and J .  H.  Marion for defendants. 

CLARKSOX, J. At the close of plaintiffs' evidence the defendants made 
a motion in the court below for judgment of nonsuit. C. S., 567. The 
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court below sustained the motion and in this we think there was error. 
We think the evidence and the reasonable inference to be drawn there- 
from sustained the allegations of the complaint and were sufficient to be 
submitted to a jury. We do not set forth the evidence as the matter is 
to be heard again. The facts in like cases, and the law arising thereon, 
have been fully set out in the following cases : h m b s r  Co. v. Power  Co., 
206 N .  C., 515; Dunlap v. Power Co., 212 N .  C., 834; B r u t o n  v. Light  
Co., a n f e ,  1. I n  the B r u t o n  case, supra, the facts were not suffi- 
cient to be submitted to a jury and a nonsuit was sustained. I n  the 
present action the evidence is sufficient to be submitted to a jury. 

The judgment of the court below is 
:Reversed. 

STATE v. ZEB PAGE. 

(Filed 20 March, 1940.) 

Criminal Law 8+Appeal dismissed for failure of defendant to prosecute 
same. 

Defendant mas convicted of a capital felony and was allowed to appeal 
in fornza pauperis. Upon certificate of the clerk that nothing has been 
done towards perfecting the appeal and that the time for filing it has 
expired, and his statement in the certificate that he is informed by coun- 
sel that they do not intend to prosecute the appea.1, the appeal is dis- 
missed upon motion of the Attorney-General, there being no apparent 
error on the face of the record proper. Rule of Practice in the Supreme 
Court, No. 17. 

:MOTION by State to docket and dismiss appeal. 

Attorney-General McMul lan  for the State. 

STACY, C. J. At the December Term, 1939, Johnston Superior Court, 
the defendant herein, Zeb Page, was tried upon indictment charging him 
with rape, which resulted in a conviction of the rapital offense, and 
sentence of death as the law commands on such verdicts. 

.From the judgment thus entered, the defendant gave notice of appeal 
and was allowed to prosecute same i n  forma pauperis. The clerk certi- 
fies that nothing has been done towards perfecting the appeal and that 
the time for filing it has expired. H e  further states in his certificate 
that he is informed by counsel they do not ictend to prosecute the appeal. 
S .  v. S f o v a l l ,  214 N. C., 695, 200 S. E., 426. 

In the absence of any apparent error, which the record now before us 
fails to disclose, the motion of the Attorney-General to docket and dis- 
miss under Rule 17 will be allowed. S .  v. Moore, 216 N .  C., 543. 

Judgment affirmed. Appeal dismissed. 
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LYN BOND, J. V. COBB, W. G. CLARK, W. C. HARGROVE, CHAIRMEN OF 
THE BOARD OF COMMISSIONERS OF EDGECOMBE COUNTY, THAD HUSSEY, 
C. A. JOHNSON, R. B. JOSEY, J. T. LAWRENCE, B. C. MAYO, PEM- 
BROKE NASH, AND R. B. PETERS, JR., MAYOR OF THE TOWN OF TAR- 
BORO, TRUSTEES UNDER DEED -OM EDGECOMBE HOSPITAL AND 
BENEVOLENT ASSOCIATION, INC., OPERATING AS EDGECOMBE GEN- 
ERAL HOSPITAL, PETITIONERS, V. TOWN OF TARBORO, ox BEHALF 
os ITSELF AND ALL ITS CITIZENS, INCLUDING THE SICK AND INDIGENT AND 

OTHERS REQUIRIM MEDIQAL OR SURGICAL AID, ET AL., DEFENDANTS. 

(Filed 20 March, 1940.) 

1. Trusts 8 Bb--Courts of equity may authorize trustees of charitable trust 
to mortgage property when necessary to preserve the trust. 

Courts of equity have the power to  authorize the trustees of a charita- 
ble trust to mortgage the trust property when, by reason of changed 
conditions, such action is necessary to effectuate the purpose of the trust 
and preserve the trust property, and prevent depreciation which would 
eventually render the property useless and thus result in the loss of the 
benevolent undertaking. 

2. Sam-Facts of this case held to sustain judgment authorizing trustees 
to mortgage plSoperty of charitable trust. 

The facts found by the court were to the effect that  plaintiffs are  the 
trustees of a charitable trust whose objective is  the maintenance and 
operation of a hospital for the benefit of the indigent sick of the locality, 
that one of the buildings, which was originally an old residence con- 
verted into a hospital a t  the inception of the trust, had become so anti- 
quated that renovation into a modern, adequate hospital was impracti- 
cal, that  it  had become a fire hazard and that if the trustees were not 
authorized to place a lien on all of the property of the trust to obtain 
money to make improvements in the construction of a new and modern 
hospital building, the old building would become useless and that if i t  
were not replaced the object of the trust could not be adequately carried 
out, and that neither the deed which created the original trust nor any 
of the mesne conveyances contained any restrictions upon the successive 
trustees against alienation or encumbrancing the trust property, and that 
the revenue from the proposed new building would probably be sufficient 
to carry the proposed loan. H e l d :  The findings a re  suffici~nt to sustain 
the judgment of the court authorizing the trustees to execute the pro- 
posed mortgage in order to  preserve the trust. 

WINBORNE, J., dissenting. 
STACY, C. J., and BARNHILL, J., concur in  dissent. 

APPEAL b y  defendants f r o m  Rurgwyn, Special Judge, a t  September 
Term,  1939, of EDQECOMBE. Affirmed. 

This  is  a proceeding brought by  the  trustees of a charitable trust,  
who operate a hospital i n  Tarboro, N. C., under  the  name a n d  style of 
Edgecornbe General Hospital,  to  secure court  au thor i ty  t o  borrow f r o m  
the  Jefferson S tandard  Life Insurance  Company the  s u m  cf $40,000, on 

10-217 
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certain terms, to execute a note or notes therefor, and to secure the pay- 
ment of the note or notes by the execution and delivery of a mortgage 
or deed of trust on the hospital property. The purpose of the loan is to 
make certain additions and improvements to the present plant, particu- 
larly by the ponstruction of a new building on the site now occupied by 
what is designated as the ;Nurses9 Home, and also by the erection of 
a new building to be used as a Nurses' Home. The details of the plan 
are set forth in the findings of fact of the court below. The present 
hospital was first established in 1901 and has been operated continuously 
since that time by various trustees, individual and corporate. I n  1928, 
the Edgecombe Hospital and Benevolent Association, Inc., conveyed the 
property to the present trustees, by deed dated 6 June, 1938, recorded 
in Book 288, page 300, Edgecombe County registry. which conveyed the 
property to the present trustees, as "trustees for the use and benefit of 
the citizens of the town of Tarboro, of the county of Edgecombe, and of 
the adjacent counties." Except for the conveying clause, description of 
the property and the attestation, the deed contained only the following, 
which is found in the habendum clause: "To have and to hold the afore- 
said real and personal property, together with all the privileges and 
appurtenances thereunto belonging or in anywise appertaining unto the 
said parties of the second part, their successors and assigns, for the pur- 
pose of owning, equipping, managing, maintaining and supporting a 
hospital for the care and treatment of the sick and the indigent or any 
others requiring medical or surgical aid, the disper,sing of charity, dis- 
tribution of funds for charitable and benevolent purposes and for such 
other and further acts as may be necessary to carry out the purposes 
aforesaid." 

The plaintiffs set forth, and it was found by the court, that the present 
plant, especially the building designated as the Nurses' Home (which 
contains other departments as well as room for the' nurses) is not safe 
for use, constitutes a fire hazard, and is not in condition to be so repaired 
as to render it reasonably adapted for further use. The plaintiffs have 
secured from the Jefferson Standard Life Insurance Company a commit- 
ment to make a loan of $40,000, to be secured by mortgage or deed of 
trust, and the plaintiffs propose to rebuild the plant as fully set forth. 
On the findings of fact the court below adjudged and decreed that the 
plaintiffs (trustees) be authorized to secure the proposed loan and 
execute necessary note or notes and a mortgage or deed of trust on the 
property. To this judgment the defendants excepted, assigned error and 
appealed to the Supreme Court. This exception and assignment of error 
and other necessary facts will be set forth in the opinion. 

Gil l iam & Bond for plaintiffs. 
C.  H. Leggett for defendants.  
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CLARKSON, J. The questions involved in this controversy are: (1)  
Has the court, in the exercise of its equity jurisdiction, the power to 
authorize the trustees of a charitable trust to mortgage the trust prop- 
erty? (2) I f  so, do the facts in the case justify the exercise of that 
power? Under the facts and circumstances of this case, we think both 
the questions must be answered in the affirmative. 

The findings of facts by the court below are set out in full in  the 
record and we think are plenary to support the judgment. I t  is found 
that "Neither the deed which created the original trust nor any of the 
mesne conveyances contain any restrictions upon the power of the grantee 
or grantees therein, to alienate or encumber the trust property." 

This proceeding was brought for the purpose of obtaining court 
authority to borrow an amount not exceeding $10,000 from the Jefferson 
Standard Life Insurance Company and to execute a note or notes there- 
for, together with a mortgage or deed of trust on the property described 
in the petition. The total investment at  this time of the Edgecombe 
General Hospital amounts to $60,000. I n  the findings of facts is the 
following: "The present plant of said institution consists of (1) the 
original brick building in which the hospital began operations in the 
year 1901, i t  being then a residence building of more than fifteen years 
of age; this building houses the home for nurses, the dining room, the 
kitchen, the deep-therapy X-ray department, and the heating plant; 
(2) a brick building connected with the above building which was con- 
structed in the year 1916, at  a cost of about $15,000, with funds raised 
by voluntary donations ; this building contains thirteen private hospital 
rooms, four wards, two operating rooms, X-ray room, offices, etc.; ( 3 )  
a brick building in the rear of the Nurses7 Home, constructed in the year 
1920, at  a cost of about $15,000, with funds also raised by voluntary 
donations; this building contains rooms for colored people and is con- 
nected with both of the above-mentioned buildings. The building re- 
ferred to above as the Nurses7 Home, being old and dilapidated, is 
dangerous and unsafe, some of the outside walk are cracked from bottom 
to top in several places, the interior woodwork has rotted in many places, 
the electric wiring, the plumbing and heating pipes, connections and 
fixtures are worn out, and there exists a serious fire hazard on account 
of such conditions. This structure is unsafe and unfit for use in its 
present condition and on account of its age and plan of construction it is 
impracticable and economically inadvisable to repodel it for use as a 
part of a modern and well appointed hospital; and without this building 
or one erected in its place the petitioners will be unable to discharge the 
duties imposed upon them in a proper, reasonable and adequate manner. 
Because of the imperative need of replacing the aforesaid portion of the 
trust property and the further need of improving generally so as to 
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maintain it as an up-to-date hospital for the practice of modern medicine 
and surgery and equipped to provide and furnish the kind and measure 
of service contemplated by the trust have worked out and submitted to 
the court a plan of improvement and enlargement hereinafter set out in 
detail, which the court finds to be based upon sound economic considera- 
tions and one designed to accomplish the end in view and also to widen 
and enlarge the scope and field of petitioners' operations; as a part of 
this plan the petitioners on 9 July, 1938, acquired title to a parcel of 
land adjoining the parcel of land above referred to and on which the 
present hospital buildings are located, which was conveyed to the peti- 
tioners by deed in Book 366, page 368, Edgecombe County registry." 

The details of the improvement and enlargement are set forth and the 
annual rental is found to be sufficient to operate the hospital and carry 
the loan. The entire buildings and furniture, fixtures and equipment to 
cost approximately $40,000. 

The court below further found : "That the consummation of the above 
loan will be to the great, lasting and material advantage of all parties 
concerned, including the 'sick and indigent, or all others requiring medi- 
cal or surgical aid' in Edgecombe and adjacent counties; and that on the 
other hand, if authority to consummate said loan is withheld and peti- 
tioners are prevented from carrying out the proposed plan of improve- 
ment and enlargement the benefits accruing from the original trust prop- 
erty and subsequent donations will be presently materially limited and 
in the course of time entirely lost. The court further finds that in all 
reasonable probability the additional income to be derived from rental 
of office space and new private rooms will enable petitioners to meet 
the payments of interest and principal of the proposed loan and thereby 
eventually relieve the trust property of the proposed encumbrance." 

I n  other words, the present buildings will decay and the human under- 
taking be lost to Edgecombe County and the surrounding section if the 
trustees are not given the power to place a lien on the property, the 
money to be spent in impvovements. Of course, mortgaging is a hazard- 
ous venture, but few homes, industrial plants, railroads, or going con- 
cerns, are erected without resorting to a mortgage or deed of trust. 
Building and Loan Associations, mortgage corporations, insurance com- 
panies and other like concerns, as well as State and Federal agencies, 
are functioning for the purpose of loaning by way of mortgage and deed 
of trust. I f  we feared to plant seed-corn or wheat, what would the 
harvest be? I n  this case the object is to take better care of the sick, 
indigent and afflicted. Lord Bacon, in his celebrated Essay, "Of Good- 
ness and Goodness of Nature," says: "Goodness answers to the theo- 
logical virtue charity, and admits no excess but error: the desire of 
power in excess caused the angels to fall; the desire of knowledge in 
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excess caused man to fall ;  but in  charity there is no excess; neither can 
angel or man come into danger by it." 

The trustees are unanimous in their request, the defendants in the 
answer admit, or do not deny, the plaintiffs' allegations. Further in the 
answer it is said: ('The trustees have no right in law or equity to create 
debts against the property, and particularly have no such right to subject 
the trust property to liens. . . . That these defendants, while not 
questioning the good faith and purpose of the petitioners, deem it their 
duty on behalf of themselves and all other citizens of Edgecombe County, 
including the sick and indigent and others requiring medical or surgical 
aid, to present to the court the reasonable positions and contentions of all 
beneficiaries of the trust, namely, (1) that the court is without jurisdic- 
tion to grant the prayer of the petition; and ( 2 )  assuming the jurisdic- 
tion of the court in the premises, the authority requested in the petition 
should not be granted." 

The deed to plaintiffs, trustees, in the habepdum clause-last words- 
says, "For such other and further acts as may be necessary to carry out 
the purposes aforesaid." The trustees, who are primarily interested in 
preserving the trust, say that what they want done is necessary to carry 
out the charitable purposes of the trust. Where there is a charitable 
trust and the need is imperative to save that which will be lost, as under 
the facts and circumstances of this case, we can see no reason why a court 
of equity could not or should not grant the request. 

I n  Holton v. Elliott, 193 N. C., 708 (710), we find: "The power is 
not infrequently exercised where conditions change and circumstances 
arise which make the alienation of the property, in whole or in part, 
necessary or beneficial to the administration of charity. The principle 
is very clearly upheld in Church v. Ange, 161 N. C., 315, in which it 
is said: 'The language, the property "shall not be disposed of, sold or 
used in any other way or for other purpose than the one designated in 
this clause of my will," manifests an intention to effectuate the trust, 
and to permit a sale if the purpose declared, of providing a rectory, can 
be thereby promoted ; but if this power to sell and reinvest in other land, 
suitable for a rectory, is not contemplated by the will, it is not forbidden, 
and under the statute, Revisal, see. 2673 (N. C. Code, 1935 [Michie], 
see. 3571), the plaintiffs can sell. I f ,  however, this was doubtful, the 
sale in this case has the sanction of the Court, the courts of equity have 
long exercised the jurisdiction to sell property devised for charitable 
uses, where, on account of changed conditions, the charity would fail or 
its usefulness would be materially impaired without a sale. Lockland 
v. Walker, 52 N. W. (Mo.), 427; Brown v. Baptist Society, 9 R. I., 184; 
Stanly v. Colt, 72 U. S., 119; Jones v. Habersham, 107 U. S., 183. I n  
the last case, the Court said of an express provision against alienation: 
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"It will not prevent a court of chancery from permitting, in case of 
necessity arising from unforeseen change of circumstances, the sale of 
the land and the application of the proceeds to the purpose of the trust. 
Tudor on Charitable Trusts (2  Ed.), 298; Stanly v. Colt, 5 Wall., 119, 
169." ' " 

I n  Bogart on Trusts and Trustees, Vol. 4, p. 2238, part sec. 757, is the 
following: "The courts are particularly interested in preserving the 
trust assets so that the primary object of the trust can be accomplished, 
and to that end have in some cases implied the power to mortgage to 
avoid the sacrifice of trust property," citing authorities. 

I n  Scott on Trusts (1939)) Vol. 2, p. 839, part sec. 167, it is stated: 
"In cases of emergency in order to prevent a sacrifice of the trust prop- 
erty the court may permit the trustee to mortgage 01. pledge the property, 
even though he may be forbidden by the terms of the trust to do so." 

I n  American Law of Charities (Zollmann), speaking to the subject, 
'we find, sec. 580, p. 405 : ,"Under a gift to trustees for a hospital, the 
trustees have been authorized by the court to give a mortgage on the 
property in order to raise the money necessary for its best interest." 

To the same effect, to improve the property in order more fully to 
carry out the purposes of the trust-Scott v. Mwssafer, 134 So., 857, 
223 Ala., 153; Christian v. Worsham, 78 Va., 100; Frith v. Cameron, 
L. R., 12 Eq., 169. The right is given a court of equity to permit the 
trustee to mortgage the trust estate. 

I n  Curtiss v. Brown, 29 Ill., 201 (230)) it is written: "Exigencies 
often arise not contemplated by the party creating the trust, and which, 
had they been anticipated, would undoubtedly have been provided for, 
where the aid of the court of chancery must be invoked to grant relief 
imperatively required; and in such cases the court must, as far  as may 
be, occupy the place of the party creating the trust, and do with the 
fund what he would have dictated had he anticipated the emergency. 
. . . From very necessity a power must exist somewhere in the com- 
munity to grant relief in such cases of absolute necessity, and under our 
system of jurisprudence, that power is vested in the court of chancery." 

I n  Reynolds v. Reynolds, 208 N. C., 578 (631)) speaking to the sub- 
ject, it is said: "Frequently, on changed conditionci, equity steps in and 
gives relief." 

For the reasons given, the judgment of the court below is 
Affirmed. 

WINBORNE, J., dissenting: I am unable to follow through with the 
majority opinion. I n  the first place, the trustees of a charitable trust 
have only such powers as are conferred upon them expressly or impliedly 
by the terms of the trust, or, in some instances, by statute. They cannot 
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properly mortgage trust property unless a power to mortgage is so con- 
ferred. Scott on Trusts, Vol. 3, sec. 380; Shannonhouse v. Wolfe, 
191 N. C., 769, 133 S. E., 93. 

I n  the Shannonhouse case, supra, where trustees of a charitable trust, 
who were invested with neither express nor implied power to mortgage 
same, had given a mortgage thereon to secure money borrowed and 
expended in improving such property, this Court declared the mortgage 
void. 

I n  that case, after stating principles deducible from the authorities as 
to when a sale may be made of property impressed with a trust for 
charitable uses, Brogden, J., speaking for the Court, said : " 'We think 
it is well settled that a court of equity, if it has jurisdiction in  a given 
cause, cannot be deemed lacking in power to order the sale of real estate 
which is the subject of a trust, on the ground, alone, that the limitations 
of the instrument creating the trust expressly deny the power of aliena- 
tion. I t  is true, the exercise of that power can only be justified by some 
exigency which makes the action of the court, in a sense, indispensable 
to the preservation of the interests of the parties in the subject matter 
of the trust, or, possibly, in case of some other necessity of the most 
urgent character.' Trust Co. v. Nicholson, 162 N.  C., 257; St. James 
v. Bagley, 138 N. C., 384; Church v. Bragaw, 144 N. C., 126; Church v. 
Ange, 161 N .  C., 314; College v. Riddle, 165 N. C., 211; Middleton 
v. Rigsbee, 179 N. C., 440. However, the mere naked power of sale 
implied in the word 'disposal,' or, for that matter, language of like 
import, does not necessarily imply or delegate power to mortgage. 'A 
sale of property presumably brings its full value. A mortgage of prop- 
erty presumably brings but a part of its value, and yet may result, by 
foreclosure, in the loss of the rest.' O'Brien v. Flint, 74 Conn., 502." 

I n  Scott on Trusts, Vol. 2, p. 1037, in treatment on the subject of 
administration of trusts in general, speaking of the power to mortgage, 
the author said: "Whether the trustee has a power to mortgage trust 
property depends primarily upon the manifestation of intention of the 
settlor. We have seen that the same rule governs the existence of a 
power of sale. Nevertheless, in the absence of controlling language in 
the trust instrument it is easier to infer that the settlor intended to 
confer a power of sale than that he intended to confer a power to mort- 
gage. I t  is more likely that the settlor intended to permit the trustee to 
sell trust property and hold the proceeds in trust or apply them to the 
purposes of the trust than to permit him to subject the property to a 
mortgage which might result in the sacrifice of the property. I n  the 
case of a sale, if the saleais made at an adequate price, the estate loses 
nothing, and there is merely a shifting of the trust property from one 
form to another. I n  the case of a. mortgage the estate may receive the 
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amount advanced, but that amount will ordinarily be much less than 
the value of the property mortgaged, and the trustee thereafter may be 
unable to redeem the mortgage and runs the risk that the property will 
be sold at  an unfavorable time and for less than its value. The making 
of the mortgage subjects the trust to a risk which may be beyond the 
control of the trustee. The extent of the risk, of course, depends upon 
all the circumstances. 

"At any rate, the placing of a mortgage upon the property, although 
it may be prudent enough as a business risk, ordinarily involves a risk, 
which ought not to be assumed in the administration of a trust, since the 
administration of a trust requires cautious and conservative manage- 
ment." 

I n  the present case the power to mortgage is not given, expressly or 
impliedly, to the trustees. The extent of the power granted in  the trust 
as originally set up in 1901 is that "if any change should be necessary to 
better effectuate the purpose, with power in said board of trustees, in 
their discretion to adopt the same." But in a later deed in the chain of 
title under which plaintiffs claim, after two other buildings had been 
erected on the trust lot with money derived from voluntary contribu- 
tions, i t  is provided: ('In case it shall hereafter at  any time or for any 
reason become impracticable to maintain and operate such institution, 
then the party of the second part to have, hold and use said real and 
personal property for such other purposes and objects of a charitable 
or benevolent character as said party of the second part, by its board of 
trustees, may determine." Thus, an anticipation that in the course of 
time it might become impracticable to maintain and operate the hos- 
pital, is clearly indicated. This negatives any intention to authorize a 
mortgage. 

On the other hand, the only statutory authority, in this State, em- 
powering trustees to mortgage charitable trust p~operty,  relates to trus- 
tees of religious bodies. C. s., 3571. 

Furthermore, where trustees of a charitable trust are not given the 
power, expressly or impliedly, by the terms of t'he trust, or by statute, 
whether a court of equity has the power to authorize such trustee to 
borrow money to preserve the trust rind secure the same by a mortgage 
on the property has not been decided in this juriiidiction. 

I n  Wright v. McGee, 206 N. C., 52, 173 S. E., 31, while this Court 
disposed of the appeal upon other grounds, Connor, J., expressed the 
trend of thought on the subject in this manner: "We have been unable 
to find any case in which a court with equity jurisdiction has exercised 
such power. The power to authorize the sale of property impressed 
with a trust for charity, and the investment of Ihe proceeds of the sale 
in other property to be held under the same, or like trust, does not 
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necessarily include the power to authorize a mortgage or deed of trust 
on the property, which may result in the loss of the property upon the 
foreclosure of the mortgage or deed of trust." See, also, Raleigh v. 
Trustees, 206 N. C., 485, 174 S. E., 278. 

I n  this connection the majority opinion in this case cites no such 
decision. 

But, be that as it may, decision on the question is not necessary to 
determination of this appeal. 

Secondly, if i t  be conceded that the courts in the exercise of equity 
jurisdiction have the power to interpose and grant the power, where none 
is given, to trustees to mortgage property impressed with a charitable 
trust as security for borrowed money used or to be used in improvement 
of the trust estate, the facts in the present case do not justify the exer- 
cise of such power. 

A more complete statement of the factual situation is necessary for 
clear understanding and proper consideration of the terms of the chari- 
table trust and of the condition of the trust property with regard to the 
proposed improvement of the property and the enlargement of "the scope 
of the field of the operations" by means of borrowed money secured by 
mortgage on the entire estate, both real and personal. 

These facts appear: Prior to 17 December, 1901, the purchase and 
equipment of the Pittman Hospital were made with funds contributed, 
as follows: By Miss Minerva Pittman as a memorial to Dr. W. J. Pitt- 
man, $2,000; by Robert M. and Sarah E .  Bruce as a memorial to John 
T. Bruce, $5,117; by the Auxiliary Board of Health of Edgecombe 
County, $2,460 ; by Ladies' Hospital Aid Society of Tarboro, $1,000 ; 
by physicians (vaccination allowance), $500; by various voluntary con- 
tributions, about $500, agreement with respect to which is registered in 
Edgecombe County registry in Book 107, page 279, but which is not 
incorporated in the record on this appeal. The contributors agreed that 
the hospital be conveyed to a board of trustees composed of certain prac- 
ticing physicians coming within descriptive qualifications set forth in 
the Articles of Incorporation, Constitution and By-Laws of the Auxiliary 
Board of Health of Edgecombe County with power to fill vacancies as 
therein declared. Pursuant thereto the Pamlico Insurance & Banking 
Company, by deed dated 17 December, 1901, in which the contributors 
joined in consideration of the matters therein set forth and $3,000 paid 
from funds contributed by the Bruces, conveyed to said board of trustees, 
naming them, the lots on St. Andrews Street in the town of Tarboro on 
which the Pittman Hospital was then situated. The deed contains the 
following provision : "And the Auxiliary Board of Health of Edgecombe 
County, a corporation, . . . Robert M. and Sarah E. Bruce, by 
their attorney, Geo. Howard, and Miss Minerva Pittman do hereby 
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affirm the modifications made by this deed of the 'agreement' aforesaid 
and waive all right to claim the return of any part of their contribu- 
tions, their purpose being and they hereby declare their trust, that the 
said Board of Trustees use the property conveyed to them, in the inter- 
est of humanity to alleviate its suffering doing all reasonable charity 
work, by operating a hospital in perpetuity, and if any change should 
be necessary to better effectuate the purpose, with power in said Board 
of said Trustees, in their discretion to adopt the same." 

Later the then board of trustees believing that control and manage- 
ment of said hospital and its affairs by a corporation would more cer- 
tainly and quickly develop same, unanimously determined and resolved 
in meeting assembled, that the property control and management of said 
hospital should pass to a corporation "for the belter effectuating and 
perpetuating its purposes.'' Pursuant thereto, and m pursuance of reso- 
lution duly made, the board of trustees procured a corporate charter for 
the Pittman Hospital Association, Incorporated, with "full power to 
hold all the property of said hospital and manage its affairs." There- 
upon, on 4 May, 1903, the trustees then constituting said board conveyed 
to said corporation all the property conveyed to them as aforesaid, as 
well as "all other property of any kind and description held" by them, 
"to have and to hold . . . unto it and its successors in fee; to the 
end that said association manage and use the property conveyed to it in 
the interest of humanity, to alleviate its suffering, doing all reasonable 
charity work, and to develop and perpetuate said hospital." 

At a meeting of the Pittman Hospital Association, held on 26 March, 
1910, a resolution was passed '(authorizing and directing the President 
and Secretary to rent or lease said hospital for a term of years, or if 
deemed advisable, desirable or considered that i t  would better effectuate 
the purposes of the Association, to deed in fee said hospital and all its 
appurtenances to the proper person; and . . . in accordance with 
,aid resolutions and after due and mature consideration . . . it was 
aeemed advisable and so ordered that a deed in fee simple should be 
made to Dr. J. M. Baker, Trustee of the Bruce Fund." Pursuant 
thereto, on 6 April, 1910, a deed was executed by the Pittman Hospital 
Association to Julian M. Baker, trustee of the Bruce Fund, his heirs 
and assigns, conveying the hospital property ('to har~e and to hold . . . 
together with all the privileges and appurtenances thereunto belonging, 
or in anywise appertaining unto him, . . . in fee simple forever." 

By deed in fee dated 29 July, 1915, all of the property so conveyed 
to him, was conveyed by J. M. Baker, trustee of the Bruce Fund, to the 
Edgecombe Benevolent Association, Inc., which had theretofore been 
organized for the purpose of purchasing and operating same. The con- 
sideration therefor was the issuance arid delivery to the grantor, J. M. 
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Baker, trustee of the Bruce Fund, of stock in said Edgecombe Benevo- 
lent Association of the par value of $12,500. 

While the title to the said property was held by the Edgecombe 
Benevolent Association two brick buildings were constructed in connec- 
tion with the original brick building, and added to the hospital plant. 
The first of these two was built in the year 1916, and the second in 1920, 
each at  cost of $15,000 with funds raised by voluntary donations. 

Afterwards, on 17 December, 1927, the Edgecombe Benevolent ASSO- 
ciation, Incorporated, executed a deed to the Edgecombe Hospital and 
Benevolent Association, Incorporated, its successors and assigns, convey- 
ing the Pittman Hospital property and all furniture, fixtures, equipment 
and apparatus then located in and used in the operation of said hospital, 
except certain property not owned by i t :  "To have and to hold . . . 
together with all privileges and appurtenances thereunto belonging or in 
any wise appertaining, unto the party of the second part, its successors 
and assigns, in accordance with and under the limitations and provisions 
of the Articles of Incorporation of party of second part, that is to say, 
said party of the second part to have, hold and use said real estate and 
personal property for and in the operation of an institution for the care 
and treatment of sick and injured persons, and in case it shall hereafter 
a t  any time or for any reason become impracticable to maintain and 
operate such institution, then said party of the second part to have, hold 
and use said real and personal property for such other purposes and 
objects of a charitable or benevolent character as said party of the second 
part, by its Board of Trustees, may determine." 

The Edgecombe Hospital and Benevolent Association, Incorporated, 
in deed dated 6 June, 1928, after asserting the provisions set forth in 
the habendurn to the deed to it dated 17 December, 1927, and further 
reciting that:  "The board of trustees or directors of the said Edgecombe 
Hospital and Benevolent Association, Incorporated, found it impracti- 
cable to maintain and operate said institution for the purposes aforesaid, 
and by duly authorized motions have consented, empowered and author- 
ized its officers to convey by proper deed all of said real and personal 
property conveyed to it by the above mentioned deed to the hereinafter 
mentioned trustees," conveyed the said property to the plaintiffs in this 
action, their successors and assigns, "for the use and benefit of the citi- 
zens of the town of Tarboro, of the county of Edgecombe, and of the 
adjacent counties," "to have and to hold the aforesaid real and personal 
property together with all privileges and appurtenances thereunto belong- 
ing or in anywise appertaining unto the parties of the second part, their 
successors and assigns, for the purpose of owning, equipping, managing, 
maintaining and supporting a hospital for the care and treatment of the 
sick and the indigent or any others requiring medical or surgical aid, the 
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dispensing of charity, distribution of funds for charitable and benevolent 
purposes and for such other and further acts as may be necessary to 
carry out the purposes aforesaid." 

As thus founded, dedicated, acquired and held, the trust estate, a chari- 
table trust, originally known as the Pittman Hospital, now the Edge- 
combe General Hospital, as the record shows, is "as of today a hospital 
of fifty beds, having the approval of the American Hospital Association." 
I t  represents, as is alleged by plaintiffs and found as a fact by the 
court, an investment of $60,000. 

Petitioners allege that the expense of maintenance and upkeep of the 
hospital has been met almost entirely from the patronage of pay patients, 
the Duke Endowment, the county of Edgecornbe and the town of Tar- 
boro, and that in spite of loyal support of most of the physicians, the 
public generally, and aid from other sources, they are unable to aceumu- 
late funds for these needed improvements. 

What then do the petitioners propose to do? I t  is alleged that they 
"have conceived a plan . . . which, as they believe, is based upon 
sound economic consideration and will accomplish the end in view and 
prove advantageous to the beneficiaries in the trust, as well as widen  and 
enlarge the scope of the  field of Ihe operations." As a part of this plan 
petitioners have acquired title to a lot on St. Patrick's Street, adjoining 
the original lot, by deed from W. W. Greene and others upon terms of 
trust in almost identical words to those used in the deed from the Edge- 
combe Hospital and Benevolent Association to plaintiffs. 

I t  is further planned: (1) To replace the origin,sl brick building by 
the erection of a two-story brick building which Twill provide sixteen 
private rooms, offices for the hospital staff and space for the other pur- 
poses for which the said original building is now being used ; (2) to erect 
on the recently acquired lot on St. Patrick Street a two-story brick 
building of 16 rooms to be used as a nurses' home. The proposed plan, 
including the cost of necessary furniture, fixtures and equipment, is 
approximately $40,000, all of which is to be borrowed, on terms "payable 
in 20 years, interest at 6 per cent, payable semiannually, with a 5 per 
cent semiannual curtailment of the principal." The loan is to be secured 
(1) by a first mortgage on all of the real estate, that is, the original lot 
and the recently acquired lot, and the improvement3 thereon; (2 )  by a 
"first chattel lien on the furniture, fixtures and equipment located on 
this property"; and ( 3 )  subject to the lender "being furnished with a 
satisfactory ten-year lease at  $150 per month for the office space occupied 
by the doctors." 

An agreement for a lease at such monthly rental has been entered into 
between plaintiffs and "physicians and surgeons comtituting the staff of 
the hospital." 
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Plaintiffs further "believe and allege that the consummation of the 
above loan will be to the great, lasting and material advantage of all 
parties concerned, including the 'sick and indigent, or all others requiring 
medical or surgical aid' in Edgecombe and adjacent counties; that, if 
said loan is consummated and the hospital modernized, enlarged and 
improved, as hereinbefore set forth, the class of persons known and 
designated as 'sick and indigent, or all others requiring medical or surgi- 
cal aid' will receive more benefit from the trust; that the income of the 
institution will be greatly increased; that the Duke Endowment, which 
donated the sum of $3,861 for the year 1938, will continue to make 
similar donations, or increased donation in proportion to the increased 
facilities, and that the county of Edgecombe and the town of Tarboro 
will continue to make donations as in the past, and in addition your 
petitioners will receive an annual rental of $1,800 for the office space to 
be provided, as well as the added income of approximately $12,000 from 
the additional private rooms." . . . Plaintiffs "believe and allege," 
and the ('court finds that in all reasonable probability the additional 
income to be derived from rental of office space and new private rooms 
will enable petitioners to meet the payments of interest and principal 
of the proposed loan and thereby eventually relieve the trust property 
of the proposed encumbrance." 

Though the trust estate is "for the use and benefit of the citizens of 
Tarboro, of the county of Edgecombe and of the adjacent counties," the 
record is silent as to hospital facilities in adjacent counties, which may 
affect patronage of the hospital here involved. 

Analyzing the situation: (1) The present plant meets the approval 
of the American Hospital Association. What the requirements are for 
such approval, the record does not disclose. I t  must mean something, 
and it may be assumed that there are standard requirements. I f  so, does 
not the fact of approval tend to negative such exigency or urgent neces- 
sity as calls for the intervention of a court of equity to supply the trus- 
tees with power to mortgage the trust estate to prevent it being destroyed 
or lost? 

( 2 )  I s  the condition of the original building in the trust estate such 
exigency or urgent necessity as appeals to a court of equity for authority 
to encumber the estate to get funds with which to erect a building on 
other land held by the trustees under an independent source of title, 
though under similar terms? 

(3) Do the terms of the proposed loan and the probability of income 
from amortizing it offer such assurance as justifies a court of equity 
interposing to vest the trustees with the power to mortgage? A careful 
consideration raises grave doubt. A "5 per cent semiannual curtailment 
.of principal" amounts to $4,000 per year. By adding to this interest 
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on the loan, more than $6,000 will have to be raised the first year, and 
the whole in 10 years. But if the curtailment is to be only five per cent 
annually, that is, $2,000, more than $4,000 will be required the first year. 
I n  either event only the amount of interest to mature each year will be 
reduced proportionate to the prior curtailment of the principal. 

On the other hand, the only sure annual income is $1,800, the rental 
of the offices to the doctors. That the increased contribution expected 
from the Duke Endowment relates to charitable beds is a matter of 
common knowledge. Though there will be sixteen additional private 
rooms, charitable beds are not contemplated. What the increased income 
will be will depend upon patronage, which is necessarily a matter of 
speculation. I f ,  however, the additional space is to be devoted to the 
charitable purposes of the trust, there is no sound basis for anticipating 
the alleged contemplated revenue. I f  such additional income results the 
trustees will have engaged in a commercial venture foreign to the express 
conditions attached to the use of the property and the charities to which 
it, must be devoted under the stipulations in the several deeds. 

The facts and circumstances here presented, it seems to me, reveal a 
proposal which is inconsistent and inharmonious with the kind of 
cautious and conservative management required in  the administration 
of a charitable trust. The trust estate ought not to be so jeopardized. 
A court of equity should not sanction it. 

STACY, C. J., and BARNHILL, J., concur in dissent. 

MINNIE BURCHFIELD STALLCUP, WIDOW, v. CAROLINA WOOD TURN- 
ING COMPANY, EMPLOYER, AND AMERICAN MUTUAL LIABILITY 
INSURANCE COMPANY, CARRIER. 

(Filed 20 March, 1940.) 

1. Master and Servant 8 55d- 
Findings of fact of the Industrial Commission are conclusive on the 

courts when supported by any competent evidence. 
2. Master and Servant 8 4Of-Facts held not to show as matter of law that 

accident arose in course of employment and denial of compensation 
must be sustained. 

The findings of fact of the Industrial Commission, supported by the 
evidence, were to the effect that deceased employee was a night watchman, 
that his duties were to make periodic inspection and to attend the fur- 
naces and get up steam, that on the night in question he procured his son 
to help him, that he instructed his son to do certain of his duties in the 
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boiler room, that he placed a small box and plank on a walkway eight or 
nine feet high, with one end of the plank resting on the box, and lag 
down on the plank, that his son called him in time to make a periodic 
inspection some thirty minutes later, and that in getting up from his 
recumbent position, while his son was engaged in the performance of the 
employee's active duties in the boiler room, the employee fell from the 
walkway and was fatally injured. Held: The facts do not compel the 
conclusion, as a matter of law, that a t  the time of injury the employee 
had not deviated from, or abandoned his employment, and therefore the 
award of the Industrial Commission denying compensation must be upheld. 

SEAWELL, J., dissenting. 
CLARKSON and SCHENCK, JJ., concur in dissent. 

APPEAL by plaintiff from Pless, Jr., J., at  October Term, 1939, of 
SWAIN. Affirmed. 

Claim for compensation under the Workmen's Compensation Act, 
prosecuted by plaintiff, widow of Seth L. Stallcup, deceased employee of 
the defendant Carolina Wood Turning Company. 

I t  was admitted that  the deceased husband of the plaintiff, Seth L. 
Stallcup, was an  employee of the defendant Carolina Wood Turning 
Company; that  the said defendant is bound by the provisions of the 
Workmen's Compensation Act and that  the said employee received inju- 
ries on the early morning of 31 August, 1938, from which he died. The 
only question a t  issue before the Commission was as to whether the 
deceased employee met his death from an  accident arising out of and in 
the course of his employment. 

The deceased was employed as a night watchman a t  the defendant's 
plant and was charged with the general duties of a night watchman and 
was required to attend to the furnaces, the dry  kilns, etc. H i s  hours 
were from 11 o'clock p.m. to 7 o'clock a.m. H e  had been ordered not to 
allow anyone on the premises during the nighttime except certain em- 
ployees who had definite designated duties. Contrary to these instruc- 
tions deceased had been permitting his son to assist him in the discharge 
of his duties, and a few minutes prior to 4 o'clock on the morning of 
31 August, 1935, he went to his home, awoke his son and directed him 
to  come to defendant employer's plant and assist him. The son arrived 
a t  the plant about the time deceased was completing his 4 o'clock round 
of inspection. Deceased instructed his son to proceed to perform certain 
duties in connection with preparing to make the fire in the furnace and 
stated that  he, the deceased, was going to lie down and rest and cool off. 
Deceased then procured a box approximately 12 to 18 inches in height 
and about 12 inches broad, and also a plank, which plank was about 12 
inches wide and 10 or 12 feet long, which he carried to a walkway which 
was about 50 to 70 feet long and which was built from the main plant 
to  the boiler room and which was about 3 feet wide and approximately 
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8 or 9 feet in height above the ground. H e  placed the box on the walk- 
way, then placed one end of the plank on the box and put a raincoat 
thereon and then lay down on the bed or resting place thus improvised. 
'This was about 25 minutes after 4 o'clock. Shortly before 5 o'clock his 
son called or aroused him and spoke to him concerning the 5 o'clock 
round of inspection. Deceased said he wished to n a k e  his round himself 
and directed his son to prepare to make a fire in the furnace; that he, 
the employee, would make the round and come brlck and help. A few 
minutes thereafter the son, having heard a noise, went out and found the 
employee lying on the ground where he had in some way fallen from the 
walkway. He  was seriously injured and died in a few minutes as a 
result thereof. 

The Commission found, in part, "that the deceased at  the time of his 
death and for a period of 20 to 30 minutes prior thereto, had completely 
abandoned and deviated from his employment; that the acts which he 
performed during this period had nothing whatever to do with his em- 
ployment and that the same were not to the intercst nor to promote the 
interest of his employer, but, on the contrary, were for the personal 
pleasure, convenience and comfort of the deceased employee; that the 
creation of the box, plank and raincoat bed by the employee, consisted 
of an additional and dangerous hazard which had no connection what- 
ever with the deceased's employment and that specifically the deceased 
Seth L. Stallcup did not meet his death from an injury resulting from 
an accident arising out of and in the course of his employment." 

Upon these and other findings made by the Conimission it entered its 
order denying compensation. Upon the appeal 3f plaintiff the court 
below affirmed the judgment of the Commission and the plaintiff ex- 
cepted and appealed. 

B. C.  Jones,  T.  D. Bryson ,  Jr. ,  and E. C .  B r y s o n  for plaintiff ,  ap- 
pellant. 

Smathers  & Meekins  for defendants ,  appellees. 

BARNHILL, J. The findings of fact, the conclusions of law and the 
opinion of the Commission in this cause are commendably full, clear 
and concise. The facts found are supported by the evidence and warrant 
the conclusion that the plaintiff is not entitled to compensation under the 
Workmen's Compensation Act. Ch. 120, Public Laws 1929. The facts 
thus found, being supported by evidence, are conclusive. Lockey  v. 
Cohen,  Goldman & Co., 213 N. C., 356, 196 S. E., 342; Johnson  v. 
Lumber Co., 216 N .  C., 123; Baxter  v. A r t h u r  Co., 216 N .  C., 276; 
Tindal l  v. Furni ture  Co., 216 N .  C., 306; Clark v. She f ie ld ,  216 N.  C., 
375 ; McNei l l  v. Construct ion Co., 216 N.  C., 744. 
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The parties have filed comprehensive briefs in which they discuss 
(citing many authorities) whether the conduct of deceased constituted 
a departure from and an abandonment of his employment and whether 
the creation of an unnecessary hazard bars recovery. The facts found 
by the Commission make it unnecessary for us to discuss these questions. 

The accident did not occur during a rest period between the times the 
deceased was required to make his rounds of inspection. I t  happened 
at a time when i t  was his duty to be engaged actively in the boiler room 
cleaning out grates and increasing the head of steam in the boilers and 
about 10 minutes before he was to start his next round of inspection. 
He  had delegated these duties to his son, who was then engaged in the 
performance thereof, and had retired to a temporary and precarious 
resting place of his own construction and of his own choosing. These 
facts, which are established by uncontradicted evidence offered by claim- 
ants and the defendants, and which are found, in substance, by the Com- 
mission do not require the conclusion, as a matter of law, that the con- 
duct of the deceased does not constitute a deviation from or an abandon- 
ment of his employment. 

The judgment below is 
Affirmed. 

SEAWELL, J., dissenting: The function of the Court is the interpre- 
tation and application of law-but not merely written law. Beyond 
this, there is a great body of principles established by public policy which 
we regard as binding. They are reflected in the decisions of the courts- 
of this Court as well as others-and, outside of constitutional amend- 
ment and statutory enactment, they offer the only known means of keep- 
ing law adjusted to enlightened progress. Without violating these prin- 
ciples the courts cannot establish arbitrary requirements between em- 
ployment and labor contrary to recognized custom and usage which enter 
into the terms of the contract and so inyite a return to conditions from 
which society has painfully lifted itself through the conflict and turmoil 
of the years. 

I n  my opinion, the decision of the Industrial Commission denying 
compensation for the death of the watchman, Stallcup, is a serious 
departure from those principles, in adopting an arbitrary conception of 
the duties of the watchman, contrary to recognized standards, and in 
declining to recognize the rules of liberal construction which i t  was their 
duty to observe in the administration of the act. The result is to place 
upon common labor in this field, to the advantage of the employer and 
the insurance carrier, a burden which the law did not intend i t  to carry. 
Moreover, the main fact found by the Commission that the deceased was 
asleep at  the time of the accident, or was arising from sleep, is not 
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supported by any evidence whatsoever, and I think a fair  interpretation 
of the order of the Commission admits it. I am not willing i t  should 
pass this Court with a mere formulary approval. The facts demand 
scrutiny. 

All authorities agree that the provisions of workmen's compensation 
acts must be liberally and broadly construed in favor of the employee. 
"It is, of course, the settled rule everywhere." E x  parte Coleman, 211 
Ala., 248, 100 S. E., 114, 115. Will iams v. Thompson,  200 N .  C., 463, 
157 S. E., 430; Wes t  v. Fertilizer Co., 201 5. C., 556, 160 S. E., 765; 
Johnson v. Hosiery Co., 199 N. C., 38, 153 S. E., 593 ; Reeves v .  Parker- 
Graham-Sexton, Inc., 199 N. C., 236, 154 S. E., 66; Cole c. Minick,  
123 Neb., 871, 244 N. W., 785, 787. This is not only because they are 
remedial statutes, but because of their history great concessions of corn- 
mon law rights have been made, and because they alee for the benefit of 
"the laboring class." Southern Sure ty  Co. of N e w  Y o r k  v. Scheels, 49 
S. W. (2d), 937; Henley v. Oklahoma Union  Railwa?y Co., 81 Okla., 224, 
197 P., 488,490, 18 A. L. R., 127; Stacy v. State Ind  Accid. Corn., 26 P. 
(2d), 1092, 1094; Cleveland Railway Go. v .  Kingdom, 23 Ohio App., 95, 
154 N. E., 168. "The act in question arbitrarily restricts the rights of 
employees affected by it." B t n a  Li fe  Ins. Co. v .  Rodrigues (Tex. Civ. 
App.), 255 S. W., 446, 447. "With the utmost lil~erality," says Ind .  
Com. v. Sodec, 55 Ohio App., 177, 177 N. E., 292, 293. Also in Eastern 
Texas Elec. Co. v .  Woods (Tex. Civ. App.), 230 S. W., 498, 503; 
McQueenie v .  Su tphen  & Hyer ,  153 N .  Y .  S., 554. "Every intendment 
of the statute" is the wording in Great American Indemni ty  Co. v. 
Essary (Tex. Civ. App.), 57 S. W. (2d), 891, 892. "It is the universal 
holding of the Court." S m i t h  v. Marshal Ice Co., 204 Iowa, 1348, 217 
N. W., 264, 265. This is not merely because it is a remedial law, but 
because of the complete wash-out of common law rights and remedies in 
favor of the employees which it brings about. I n  re Bowers, 65 Ind. 
App., 828, 116 N. E., 842, 843. I t  has been frequently held that all 
doubts as to the right to compensation should be rl3sblved in favor of 
employees or their dependents. National Cast I ron  Pipe Co. v. Higgen- 
bof tom,  216 Ala., 129, 112 S., 734. "A11 presumptions indulged will be 
in favor of those for whose protection the statutorj compensation was 
fixed and who, by the terms of the act, are deprived of the ordinary 
rernedies open to others whose rights are invaded." Wick  v. Gunn,  66 
Okla., 316, 169 P., 1057, 4 A. L. R., 107. Liberality of interpretation 
thus required extends to the nature and cause of the occident and in jury ,  
and whether or not it is within the orbit of employnent .  Specifically, 
the provision "arising out of and in the course of employment" must be 
liberally construed. Stacy  Bros. Gas C'onstruction Co. u .  Afassey, 92 
Ind. App., 348, 175 N. E., 664. ('The words 'by accident arising out of 
and in the course of employment,' as uscd in workmen's compensation 
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acts, should be given a liberal construction in order that the humane 
purpose of their enactment may be realized." Empire Health & Accid. 
Insurance Co. v. Purcell, 76 Ind. App., 551, 132 N. E., 664, 665; Hol- 
land St. Louis Sugar Co. v. Shrululca, 64 Ind. App., 545, 116 N. E., 330. 
I t  might be well to remember this word "humane." 

Contrary to accepted precedent and the theory upon which all work- 
men's compensation laws are based, the Commission achieved a t  the very 
first a point of view of rigidity and strictness. "His duties" (night 
watchman at defendant's plant? "are very similar to those of a sentry 
or night guard on a military reservation." This is not the use of an 
unfortunate expression. I t  is the expression of an unfortunate attitude. 
The militaristic conception is faithfully followed at every vital turn in 
the case. 

I do not wish anything that I may say in the treatment of this case 
to be construed as reflecting on our Industrial Commission, which I 
regard as outstanding in this country, not only as to personnel but as to 
the fine contribution it has made to this difficult branch of administra- 
tional law by constructive decision. This, as I know, was not achieved 
without faithful study and a well informed and conscientious application 
of the Workmen's Compensation Act to the cases decided by that body. 
I n  that respect, the uniform correctness of decision, although in the 
history of the administration here very intricate matters had to be 
handled, has left the courts little to do. I t  is not amiss to say that the 
broad research made by members of this body into subjects connected 
with the administration of this and similar laws is nationally recognized. 
I only wish to point out that in my judgment a departure has been made 
in this instance from that liberality of construction which is enjoined 
both upon them and us, and a strictness applied in this case which is 
unusual in the decisions of that body, and which I think is in conflict 
with the rules, which should guide us in the interpretation of the law. 

The evidentiary facts are undisputed and clear in their import and, 
therefore, the finding that the deceased employee did not come by his 
injury and death through an accident arising out of and in the course of 
his employment is a question of law. Baron v. National Metal Spinning 
& Stamping Co., 182 N .  Y., 284, 169 Supp., 337; Ind. Com. v. Big Six 
Coal Co., 72 Colo., 377, 211 P., 361; Noslcey v. Farmers Union Coop. 
Assn., 109 Neb., 489, 1 9 1  N. W., 486. Conclusions of fact are infer- 
ences which must not be based upon speculation but upon relevancy of 
the probative fact. Whether there is such relevancy the Court will 
determine. 

There is no evidence to support the findings or conclusions of fact 
upon which this conclusion of law was predicated. To be more specific, 
there is no evidence in the record upon which the Industrial Commission 
could base the conclusion that the deceased watchman had made any 
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STALLCUP v. WOOD TURNING CO. 

deviation from his employment and was outside of its orbit when his 
injury was sustained. 

The undisputed facts are as follows: Stallcup was a watchman at the 
plant of the defendant company, the duties of which position continued 
from eleven o'clock in the evening until seven o'clock in the morning. 
H e  had other intermittent duties to perform in connection with this 
continuous employment as a watchman. I t  was his duty to start fires 
in the boilers to get up steam in time to start the engines in the morning, 
and to keep the fires going in the drying plant. As watchman he was 
required to make periodic rounds and punch clocks in various positions 
on the premises to serve as evidence of his inspection. With the excep- 
tion of these periodic rounds his activities were not scheduled as to time. 
Between his rounds there were periods of comparative inactivity, during 
which he was not required to be at  one place more thtm another-a time 
during which his duties might be summed up as those of waiting and 
watching. What position he should take at  such times-whether stand- 
ing, sitting, or recumbent-was largely of his own choosing. 

On the morning of his death he secured the servia?s of his son to fire 
the boiler for him and, between his rounds of inspection, laid a plank 
upon a box on a walkway near the boiler room, placed his raincoat upon 
it, and lay down to rest. A short time thereafter his son came to the 
door, called him and reminded him that it was approaching time for the 
five o'clock round. The father responded by giving the young man 
instructions as to the firing of the furnace. Shortly thereafter this 
witness heard a fall, and going out found his father had fallen upon the 
concrete about eight feet below the walkway and seemed badly hurt, 
calling for a doctor. Young Stallcup went after his mother, called the 
doctor, and when the doctor arrived it was found that the elder Stallcup 
was dead. The autopsy showed that the left lung had been injured and 
that he had bled internally. 

TJpon this evidence the Full Commission found that the deceased em- 
ployee was asleep, or that he was in a dazed condition following sleep, 
when the accident occurred; that for his own ease and comfort he had 
taken up a position which made it impossible for him to perform the 
duties of a watchman; that he had delegated the duties of his position 
to his son, and had thus abandoned them; that he had increased the 
hazards of his employment and, therefore, was without its pale. 

I take these findings somewhat in their order. 
There is no evidence in the record that Stallcup was asleep at  any 

time, nor is there any evidence that he was in a dazed condition follow- 
ing sleep at the time the accident occurred. 

How far  the Industrial Commission may be indulged in refusing to 
believe credible testimony is still to be worked out, but its arbitrary dis- 
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regard of positive testimony and the substitution therefor of mere specu- 
lation is within the power of review and correction by this Court. 

There is no real evidence anywhere in this case that Stallcup was 
asleep on duty or asleep at all, although the able counsel for the defense 
~ressed  this phase of the case with commendable vigor and zeal, both in 
the development of the case before the Commission and in his argument 
here. The testimony of young Stallcup on this point, while confused at 
points, does not, in probative value, amount to evidence but, indeed, is 
to the contrary. The Commission, rightfully I think, took that view 
of it. 

T h e  Industr ial  Commission itself took this  view of the matter  b y  find- 
i n g  (R . ,  p. 36) tha t  "there i s  no  test imony tha t  the decease$ was asleep." 
Y e t ,  out  of the thinnest of t h i n  air,  the Commission permitted hypo- 
thetical questions to be propounded to  witnesses, based on  the assumption 
tha t  the deceased was asleep, and to test i fy  as to  conditions of mental 
confusion following a sudden awakening. (The diminution of the blood 
supply in the brain, caused by suddenly changing from a recumbent 
position to an erect position, as a matter of common knowledge fre- 
quently causes dizziness, without preceding sleep. The evidence refutes 
the finding that there was a dazed condition, but if it had been the case 
i t  was as easily attributed to this innocent cause as i t  was to sleep. 

What else is there in the evidence suggestive of sleep after this testi- 
mony was properly disregarded by the Industrial Commission? Nothing 
more than that the deceased had been for some time in a reclining ~ o s i -  - .  
tion, and that he fell. These facts have no probative relevancy to sleep, 
and any finding based upon them is pure speculation. Farfour v. Fahad,  
214 N. C., 281, 199 S. E., 521. 

The deceased was upon the premises. There was nothing in the 
nature of his employment that required him to be at  any particular 
place at any particular time except as he made his rounds. I n  order, 
therefore, to remove him constructively from the orbit of his employ- 
ment he must have been asleep, for in no other way could he negatived 
the attention and alertness of faculties which was, at  the moment, all that 
could be required of him. 

But concede for purposes of this analysis that the deceased had been 
asleep, and that this caused a deviation from his employment. As soon 
as he awoke he was upon the premises, at  the very point physically, and 
morally, where the deviation had occurred, and he was eo instant i  within 
the ambit of his employment, and in the very act of performing one of 
his more active duties, that of making the five o'clock round. Schneider, 
Vol. 1, 2nd Ed., p. 1182; Conyer v. Canadian Nor thern  Railroad Co., 
12 N. C. C. 8.. 898. 

There is no evidence in the record that any previous condition of 
deep or inattention at this time clouded his faculties. There is this 
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abstract statement by an expert witness that confusion might follow 
sleep. There is a speculation on the part of the Industrial Commission 
that this confusion then attended the watchman. They were not content 
with the positive testimony of young Stallcup that such was not the case. 
They were not content with the evidence that the watchman had given 
specific and intelligent directions with regard to starting the fire, denot- 
ing his full consciousness and awareness. The "circumstances," they 
conclude, show that he was asleep. There are no circumstances pointed 
out, and there are none other than I have stated, and if they have any 
relation at  all to that condition it is, at most, speculation. The utmost 
sinning that can be imputed to the deceased is thrlt he rested between 
rounds. 

The Commission has undertaken to take judicial notice of the duties 
of' a watchman, and the Court, inadvertently I think, has approved that 
principle, although i t  has been rejected by other tribunals. But, if the 
Industrial Commission may do so, so may this Court. But whether we 
go by the record or by a common knowledge of the employment as a 
watchman. the Industrial Commission has taken a view of the incidents 
of' this employment entirely inconsistent with that held by textwriters 
and courts whose conclusions we have been accustomed to respect. They 
measure the demands of the employer no less than they do the liberties 
of the employee. They are' far  from regarding the employee as a slave 
whose humanities may be refused recognition, or a robot who has none. 
These uniformly recognize the human limitations which are involved in - 
service, and from them we may epitomize the respect which must be paid 
by employer and employee to their mutual rights. "No break in the 
employment is caused by the mere fact that the workman is administer- 
ini to his personal comfort or necessities as by warming himself or seek- 
ing shelter, or by leaving his work to relieve nature, or to procure drinks, 
refreshments, food, or fresh air, or to rest in the shade." Honnold, 
Vol. 1, p. 382; K o c h  v. Oakland Brezoing and Malt ing Co., 1 Cal. I. A. 
C. Dec., 373; Jackson v. General S t e a m  Fishing Co.  Ltd.,  2 B. W. C. C., 
56, H. L. Ct. of Sess.; C l e m  v. Chalmers Motor  C a r  Co., Op. Mich. 
Indus. Accid. Bd., Bul. No. 3, p. 40. , * 

A principle which the Commission seems wholly to have ignored is 
that in employment of this kind, where the more strenuous duties are 
intermittent, there is a period of comparative relaxation, if not leisure, 
in which attention to the personal comfort of the employee does not 
take him out of the orbit of his employment. Thus, in I r o n  Co. v. I n d .  
Comm.,  160 Wis., 633, 152 N. W., 416, an employee who insuch an 
interval of inactivity went into a car to warm himself by heat from the 
briquettes which it was his duty to unload and in consequence thereof 
waikilled through a collision with another car upon the track, the injury 
was compensable and the Court said : '(The man's duties involved periods 
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of leisure during which apparently he was expected to kill time as best 
he might, with no specific direction as to what he should do or where he 
should wait; the night was cold, and he put off dumping the car until 
he could warm himself from its heated contents; to say that in so doing 
he had left the master's employment, was pursuing his own private pur- 
poses, and doing something foreign to the work he was employed to do is 
illogical to a degree." 

A night watchman had gone to a shanty to cook food and it fell and 
injured him. He  had no business in the shanty or to make fire there 
a t  night. The injury was held to have been sustained in the course of 
his employment. Morris v. Lambeth Borough Council, 8 W. C. C., 1, 
C .  A. 

To further support the view that a night watchman injured while 
resting between his rounds is entitled to workmen's compensation, we 
may note the following: Injury in fight in wash-room while preparing 
to eat lunch (Vordy v. Joseph Horne Co., 96 Pa. Super. Ct., 550) ; 
injury to eye during scuffle of other employees during lunch hour or 
during working period (Vignaul v. Howze, 150 So., 88, La. App., 1933) ; 
injury due to falling out of chair while reading at  lunch time (Sears, 
Roebuck & Co. v. Finney, 169 Tenn., 547, 89 S. W. 2nd, 749; prostra- 
tion from heat while sitting in sun during rest period (Holmes' Case, 
267 Mass., 307, 166 N. E., 827) ; injury due to combing hair preparing 
to leave work (Terlecki v. Strauss, 85 N. J. L., 454, 89 Atl., 1023) ; 
death due to blasting of stumps by logging foreman during lunch hour 
(Lumber Co. v. Industrial Commission, 168 Wis., 230, 169 N. W., 561) ; 
going to answer telephone (personal call), Holland St. Louis Sugar Co. 
v. Shraluka, supra; returning to work upstairs after setting bottle of tea 
in basement (9 note, p. 933, Etherton v. Johnstown Knitting Mills Co., 
184 Bpp. Div., 820, 172 N. Y. S., 724, 17 N. C. C. A., 961). 

I have already expressed myself as to the effect the position which the 
deceased had taken up might have on the question of deviation from 
employment. As I have before stated, there is nothing in the record, 
and I know nothing regarding the duties of his employment, that would 
require him to be in any particular place during the time of his less 
active duties. A reasonable alertness to those duties is not inconsistent 
with his conduct in this respect, as disclosed by the record. 

The deceased did not abandon his duties or deviate from his employ- 
ment by delegating only a portion of his intermittent duties, that is, of 
firing the boiler, to his son. Employers' Liability Assurance Corp. Ltd. 
of London, England, v. Ind. Acc. Com. of California, 179 Cal., 432, 
177 P., 171. This is especially true, since his duties as a watchman 
were continuous, to be performed notwithstanding any other duty, and 
this duty he did not delegate. 

The main opinion says the accident "happened at a time when it was 
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his duty to be engaged actively in the boiler room cleaning out grates 
and increasing the head of steam in the boilers." The record evidence 
does not support this. There is no evidence whatever in the record that 
it was his duty to attend to the boilers at that particular time. On the 
contrary, firing the boiler was superadded to his duty as watchman, did 
dot produce a discontinuity in his duties as watchman, and it was only 
necessary to fire the boiler in time to have steam up for the beginning of 
operations, then hours away. 

The Industrial Commission did not make a frank: acceptation of the 
facts of the case above cited, Employers'  L iab i l i t y  Aasurance Corp. Ltd., 
of London,  England ,  v. I n d .  Acc. Com.  of California. I t s  pertinency 
cannot be evaded. The employee in that case was driving and steering 
the truck as well as maniiul&ing the levers controlling t h e  sprinkler. 
He surrendered the important duty of driving and steering and control 
of the truck to a stranger, while he attended to the less responsible duty 
of manipulating the levers; yet the Court held that his injury was com- 
pensable, upon the ground that he had not wholly a'bandoned the duties 
of his employment. "He was not outside the course of his employment 
merely because he allowed a stranger to perform a part of his task while 
he was engaged in the remainder of it." I f  we adopt that reasonable 
view, we are, thus, returned to a consideration, not whether he had aban- 
doned his duty with respect to firing the boiler, but whether he had com- 
pletely deviated from his employment as a watchmiin, a matter I have 
already discussed. 

The simple device of elevating one end of the pla.nk, upon which the 
deceased lay, by placing it upon a box, is called b:r the Commission a 
"death trap," and is held to have so added to the peril of the employment 
as to constitute a departure therefrom. I f  we were trying a case of 
negligence, it might be considered some evidence, but negligence, except 
as i t  may be regarded as an accident, is foreign to the theory of work- 
men's compensation laws. They are specially designed to be rid of that 
complicated field of jurisprudence and to reach justice with less refine- 
ment and more certainty. 71 C. J., p. 247. The underlying theory is 
that of insurance. Maryland Casual ty  Co. v. Industr ial  Commission,  
198 Wis., 202, 223 N. W., 444, 445. 

Most workmen's compensation acts specifically provide that the negli- 
gence of the employee shall not bar his recovery. The question as to 
whether a known act adds such a peril to employment as to bar compen- 
sation is one of law upon the facts. The Court can.?ot consistently hold 
that this simple act of the deceased is of such a character as to defeat 
compensation without going deep into the field of negligence and decid- 
ing the case consciously or unconsciously upon that principle. How 
remote the facts in the case a t  bar arc1 from sustaining that principle 
may be best understood by illustrations from compensation cases: 
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I t  is said in Honnold on Workmen's Compensation, page 389: '(A 
peril which arises from the negligent or reckless manner in which he 
does the work which he is employed to do may well, and in most cases 
rightly, be held to be a risk incidental to the employment." Acts not in 
willful disregard of notice or known danger, but merely negligent, are 
not sufficient to defeat compensation. 

I n  Pepper v. Sayer ,  7 B. W .  C. C., 616, C. A., where a farm bailiff, 
who needed something from a cowshed which was locked and did not 

u 

want to go home for the key, imprudently got up on the window sill in 
an effort to reach what he wanted, slipped, and was killed in the fall, it 
was held to be an accident arising out of and in the course of his employ- 
ment and compensable. 

I n  D u r h a m  v. B r o w n  Bros. & Co., Ltd.,  1 F., 278, Ct. of Sess., where 
.a workman seeking to find out the cause of a leak from a tank, climbed 

L. 

u p  to it by an obviously dangerous way, instead of by a perfectly safe 
way which was provided, and in consequence thereof was killed by some 
machinery which was close, the injury and death were said to be com- 
pensable. 

I n  Bullworthy v. Glanfield, 7 B. W.  C. C., 191, C. A., where a window 
cleaner tried to get from a window which he had just finished to the 

u 

next by crawling along a narrow ledge, instead of going back into the 
room, and was injured, the injury was held to be caused by an accident 
arising out of and in the course of employment and was compensable. 

The causes leading to the adoption of workmen's compensation acts 
are well known and well understood. 71 C. J., 242, et seq. I n  this State, , , 

a t  least, the chief of such causes was the fact that exposure to personal 
injury suits had become ruinous to industry. Such statutes, commend- 
able as they are when properly administered, are in derogation of com- 
mon law rights, and involve commitments, compromises, and concessions 
i n  which recoveries are drastically limited. Through them certainty 
and security are intended to be provided both to the employer and to the 
employee; most of all it is intended that the ends of justice may be 
reached by simple administrational processes short of the uncertainty 
and technicalities of negligence law. I n  return for these concessions, 
broader principles of liability were applied to employers, so that indus- 
t ry  might take care of its own wreckage. When, because of the renais- 
sance of these abandoned technicalities in the practice of administra- 
tional boards, it becomes apparent that these objectives can no longer be 
reached, the end of the experiment is in sight. 

The judgment in this case ought to have been reversed. 

CLARKSON and SCHENCK, JJ., concur in dissent. 
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J. M. EDGERTON v. It. D. JOHNSON. 

(Filed 20 March, 1940.) 

1. Appeal a n d  E r r o r  § 6- 
Where a witness' answer is not responsive to the question or where he 

testifies to facts not necessary to answer the question, i t  is incumbent 
upon the adverse party to move to strike out the answer. 

2. Appeal and  E r r o r  9 39d- 
An exception to the admission of evidence becomes immaterial when 

the excepting party himself introduces evidence of the same import. 
3. Sales 9 %Where article is  totally worthless f o ~  purpose for  which it 

is sold, purchaser may recover price paid irrespective of warranties. 
Plaintiff instituted this action to recover the bs.lance due on the pur- 

chase price of a tractor sold to defendant, and 'took possession of the 
tractor in claim and delivery. Defendant admitted that  plaintiff was the 
owner and entitled to possession of the tractor and flled counterclaim to 
recover the part of the purchase price paid, and introduced evidence that  
plaintiff knew the tractor was to be used by defendant in logging opera- 
tions and that the tractor was totally worthless for this purpose. Plain- 
tiff relied upon the written conditions of the conmact that  retention of 
possession or continued use should constitute a n  acceptance and satisfac- 
tion of warranty, and defendant contended and testified to facts tending 
to show that  this provision was waived. H e l d :  The conflicting evidence 
a s  to whether the tractor was worthless for the purpose sold mas properly 
submitted to the jury and the verdict in favor of defendant on his counter- 
claim is upheld, the principle that  the written contract between the  
parties a s  to warranties and representations cannot be varied by oral  
testimony not being applicable. 

APPEAL by  plaintiff f r o m  Bone, J., a t  October Term, 1939, of WAYNE, 
N o  error .  

T h i s  is  a civil action brought  i n  the  county court  of W a y n e  C o u n t y  
f o r  the  recovery of cer tain personal property, i n  which action the  defend- 
a n t  filed a counterclaim f o r  damages f o r  breach of warranty.  F r o m  a 
judgment  i n  favor  of the  plaintiff i n  t h e  county court  the  defendant  
appealed t o  t h e  Superior  Court .  F r o m  a verdict a n d  judgment i n  t h e  
Superior  Cour t  i n  favor  of the  defendant on  the  counterclaim f o r  $385.00 
and  interest f r o m  5 J u l y ,  1339, the  plaintiff excepted and  assigned e r ror  
a n d  appealed t o  the  Supreme Court .  

T h e  plaintiff sold t o  defendant  a McCormick-Ljeering tractor. T h e  
contract is  as  follows: "Order f o r  Goods. T o  J. M. Edgerton,  Golds- 
boro, N. C. I hereby order  of you the  following goods: No. 1. Size 
a n d  Descript ion:  F / 2 0  t ractor  wi th  5" spade l.lgs--Price $1085.00. 
I'inance $25.6+total $1110.64. By 2 mules $200.00-$910.64, b y  
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,Cash payment $185.00-total $725.64. I am retaining a copy of this 
order which, together with the warranty and agreement on the back 
hereof, is understood to be our entire contract. (signed) R. D. Johnson, 
7/5/37." 

"Accepted 7/5/37 By (signed) J. M. Edgerton." 
Warranty and Agreement (appearing on back of order) : "The pur- 

chaser agrees to give each machine a fair trial as soon as possible after 
receiving and within two days after the first use. I f  it then fails to 
work properly and prompt notice is given, the Seller will send a man 
within a reasonable time to put it in order, the Purchaser agreeing to 
render friendly assistance. I f  it still fails to work properly and the 
Purchaser promptly returns it to the Seller at  the place where delivered, 
the Seller will refund the amount paid, which shall constitute a settle- 
ment in full. Retention of ~ossession or continued use shall constitute 
an acceptance and satisfaction of warranty and further assistance ren- 
dered the Purchaser shall not be considered a waiver of this provision. 
The Purchaser agrees to pay the expense of remedying any trouble due 
to improper handling. No agent of the Seller has authority to alter, 
add to or waive the above warranties, which are agreed to be the only - 
warranties, given in lieu of all implied warranties." 

Defendant gave a promissory note for $725.64 and a chattel mortgage 
on the tractor. The papers are dated 5 July, 1937. By the terms of 
the papers payments were due each month at the rate of $60.47 a month. 
Plaintiff took out claim and delivery on 23 March, 1938. Defendant 
made none of the payments provided for in the note and agreement. 
Plaintiff sued for the balance due on the sale-$725.64-and took out 
claim and delivery for the tractor under the chatteI mortgage. Defend- 
ant gave no replevin bond. 

Defendant, in answer denied the material allegations of plaintiff's 
complaint and says : "Further answering said paragraph the defendant 
alleges that the plaintiff warranted and guaranteed that the said tractor 
was suitable and efficient for the purpose of hauling logs and timber in 
connection with the logging operations in which the defendant was 
engaged; that said tractor ;?as-not at  any time fit or suitable for the 
purpose of handling and hauling logs and timber and therefore was a 
complete and total failure of consideration and breach of warranty on 
the part of the plaintiff resulting in great loss and damage to the defend- 
ant. . . . That the said tractor is of no value to him for the DurDose 

L L 

for which it was guaranteed, but the plaintiff having alleged the value 
to be $725.64, then the defendant could not in any event be indebted to 
the plaintiff in any sum." 

~ e f e n d a n t  in his further answer, by way of cross action and counter- 
.claim, says, in par t :  "(a)  That the plaintiff solicited the defendant to 
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purchase a certain McCormick-Deering tractor and war- 
iqanting the said tractor to be in all respects suitable for hauling logs and 
timber from the woods to the defendant's sawmill, stating to the defend- 
ant that if said tractor was not in all respects suitable and satisfactory 
for the defendant's purpose that he would refund to the defendant the 
cash payment and would cancel the note which the defendant executed; 
t,hat said representations and guarantees were made at  the time of and 
simultaneously with the payment of a part of the purchase price and 
the execution of the note described in the complaint for the balance 
lhereof. (b )  That the said tractor was not at any time suitable and 
satisfactory for the purpose for which the defendant was induced to buy 
the same and the defendant made repeated complaint to the plaintiff a s  
to the trouble that he was having with said tractor and the difficulty i n  
operating the same; that the plaintiff caused a mechanic to attempt to 
adjust said tractor and as a result of the defective condition of the same 
the said tractor caused the death of the defendant'3 son, who was one of 
his employees engaged in said logging operations. (c) By reason of the 
defective condition of said tractor the plaintiff is entitled to recover of 
the defendant the sum of $385.00 paid on the pu~chase pricc and have 
the note sued on in the complaint canceled and sui~endered." 

Demand was made by defendant against plaintiff for judgment fo r  
$385.00 and interest from 5 July, 1937. P l a i n t 3  in reply denied that 
he owed defendant anything. 

The issue submitted to the jury and their answer thereto were as 
follows: "What amount, if any, is the defendant entitled to recover of 
the plaintiff on his counterclaim? Ans.: '$385.00, with interest from 
July 5, 1937.'" The court rendered judgment on the verdict. The 
plaintiff made numerous exceptions and assignmmts of error and ap- 
pealed to the Supreme Court. The material ones and necessary facts 
.will be set forth in the opinion. 

Royal l ,  Gosney c% S m i t h  for plaintif f .  
Abell  & Shepard  f o r  defendant .  

CLARKSON, J. At the close of plaintiff's evidence and at the close of 
all the evidence, the plaintiff made motions in the court below for judg- 
ment as in case of nonsuit. C. S., 567. The court below refused the 
motions and in this we can see no error. 

I n  the record is the following: "The plaintiif announced in open 
court that the only thing he was seeking to recover was the cost of the 
action and the defendant admitted in open court that the plaintiff was 
the owner and entitled to the possession of the tractor described in the 
complaint." 
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"The issue tendered by plaintiff was: 'Is plaintiff the owner and 
entitled to possession of the tractor described in the complaint?' The 
court declined to submit the issue tendered by the plaintiff because of 
defendant's admission in open court that the plaintiff was the owner and 
entitled to the immediate possession of the tractor." The court below 
submitted the issue set out in the record, which was answered in favor 
of defendant. 

The plaintiff contends that the written contract between the parties 
as to warranties and representations cannot be varied by oral testimony. 
This principle is not applicable on the present record. Plaintiff intro- 
duced the written "warranty and agreement" and in his testimony stated 
on cross-examination: "I sold him the tractor for use in logging opera- 
tions and understood he was going to use i t  in logging." 

I n  Willis v. N e w  Bern ,  191 N.  C., 507 (514), is the following: "The 
rule is that if evidence offered by one party is objected to by the adverse 
party and thereafter the objecting pirty elicits the same evidence, the 
benefit of the obiection is lost. and further, if on cross-examination 
evidence is developed without objection, the adverse party can offer 
evidence in reply relating to the same questions, even though such evi- 
dence in reply might have been incompetent in the first instance." 
B r y a n t  v. Reedy,  214 N .  C., 748 (754). 

I t  seems that this answer was more than necessary to the question 
asked plaintiff and there should have been a motion to strike. 

I n  Keller v. Furniture Co., 199 N.  C., 413 (416), is the following: 
( L  I f  a witness gives an answer which is not responsive to a question, the 

proper course is a motion to strike out the answer or to instruct the jury 
to disregard it. Hodges v. Wilson ,  165 N .  C., 323; Godfrey v. Power 
Co., 190 N .  C., 24 (31)." 

The plaintiff introduced similar evidence showing he knew the tractor 
was to be used in logging and was sold for that purpose. 

Max Stapps, a witness for plaintiff, testified, in par t :  "I put a tractor 
hitch on the tractor. I t  is something to hitch a long cart to, not a 
trailer. Mr. Johnson gave me the order to do that. . . . They 
wanted the trailer hitch exactly level with the back seat in order to 
make a right straight pull with the log cart. That tractor hitch is made 
for hitching a long cart tongue." 

R. G. Batson, witness for plaintiff, testified, in part:  "Q. Have you 
observed the use of this type of tractor in logging operations? Ans.: 
Yes, sir, I have demonstrated to several. . . . I am familiar with the 
method or use of these tractors in connection with pulling logs. We use 
this tractor for hauling logs. . . . The logs are under the tongue 
of the cart and the logs that hang under this tongue are about a foot of 
the ground and keep the tractor from turning over as long as they are 
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hitched in the tongue. . . . I took this tractor down there. I ex- 
plained to the people a t  Mr. Johnson's place the operation of it. 1 
don't think Mr. Johnson was there. That wati on Saturday when I 
carried the tractor down. . . . I operated the tractor. I t  didn't 
do so good on pulling the log because we had it down a hill. We didn't 
have a cart where the hitch was put on to pull, we were just snaking 
logs. . . . I took it and made a couple of loads with it down to the 
woods and it operated all right, in other words, it didn't rear up. I 
asked them if that was the load they usually carried and they said, 
'Yes.' I put the tongue in. I told them not to put nothing on top of 
there but that tongue to the log wagon. With the tongue in there when 
I was there i t  operated all right. There was plenty of power." 

All of the above evidence of plaintiff indicates that the tractor was 
sold to be used in logging. I t  is well settled that an objection to evidence 
is immaterial where the same evidence is later s.dmitted without objec- 
tion. I n  this case the plaintiff introduced evidence that the tractor was 
to be used in logging. The case was tried on the theory that the tractor 
was for use in logging. 

I t  was contended by plaintiff that in the contract was the following: 
"Retention of possession or continued use shall constitute an acceptance 
and satisfaction of warranty." Defendant contended that this provision 
was waived and testified: "Q. When was the conversation with Mr. 
Edgerton in which he told you what to do with the tractor? Ans. : The 
next week I and my daughter came here and drove to his place of busi- 
ness and talked with him about it and he told nle what to do. Q. Did 
you comply with his instructions? Ans. : Yes, sii.. Mr. Edgerton never 
made any request or demand upon me for any payment on this tractor. 
. . . Q. What, if anything, occurred between you and Mr. Edgerton 
with reference to a refund of all your money;! Ans.: I told him I 
wanted him to take the tractor back and give me my money. He  said 
where would he put it. I told him anywhere and he said roll it up in 
the yard until the Insurance Company settles their part. He  never 
refunded my money." 

We think this evidence sufficient to be submitted to the jury on the 
question that there was no breach of warranty, on this aspect. The 
defendant testified, in part:  ('Q. Did you state to Mr. Edgerton the 
purpose for which the tractor was being purchar)ed? Bns.: I told him 
I was purchasing it for use in the lumber and logging business. I 
bought the tractor for $1,085.00, paying $385.00 cash. . . . Q. After 
the tractor was left there with you state whether or not you gave the 
tractor a trial and within two days? Ans.: We started hauling that 
morning and messed with it all day until about 3 :00 or 3 :30. I t  
wouldn't pull, would rear up and draw-bar would drag the ground. I 
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went to Dixon's to a little store and called Mr. Edgerton, that  was 
Monday, and on Tuesday he sent the mechanic about 4:00 or 5 :00 
o'clock; they went to the woods, got a load of logs-it wouldn't pull 
with them, reared u p  and the draw-bar dragged the ground." There 
was evidence on the par t  of defendant that  he gave the tractor a fa i r  
trial. 

There was evidence, pro and con, whether the tractor "failed to work 
properly," all of this was left to the jury under proper instruction. The  
amount due ($385.00) was fully sustained by the evidence. 

After reading with care the record and briefs of the able counsel, we 
can see no prejudicial error of the court below in the admission and 
exclusion of testimony during the tr ial  or i n  the charge of the court 
below. The court below,gave the law applicable to the facts clearly and 
accurately. The  controversy was one mostly of fact, which was decided 
in  favor of defendant. I n  the judgment of the court below, we find no 
prejudicial or  reversible error. 

N o  error. 

MRS. MAE BRIDGERS SCOTT v. R. G. HARRISON. 

(Filed 20 March, 1940.) 

1. Appeal and Error § 4 G H e l d :  Opinion reversing judgment overruling 
demurrer merely indicated plaintiff might moye to amend under C. S., 
515. 

In reversing the judgment of the lower court overruling defendant's 
demurrer, the opinion of the Supreme Court stated that plaintiff will be 
given a reasonable time to amend her complaint, if she so desires. There 
was no motion by plaintiff in the Supreme Court to be allowed to amend. 
Held: The statement, certainly when read in connection with the preced- 
ing sentence of the opinion, merely indicated to plaintiff that the pro- 
cedure to amend under the provisions of C. S., 515, was still open to her, 
and the opinion of the Supreme Court does not entitle her to file amended 
complaint as a matter of right without notice to defendant. 

2. Pleadings § 23- 
When the Supreme Court reverses the judgment of the lower court over- 

ruling defendant's demurrer, plaintiff up011 three days notice to  defendant 
may move in the Superior Court within ten days after the opinion of the 
Supreme Court is received by the clerk, to be allowed to amend. C. S., 
515. 

CLARKSON, J., dissents. 
SEAWELL and SCHENCK, JJ., concur in dissent. 

APPEAL by defendant from Thompson, J., a t  October Term, 1939, of 
VANCE. 

Civil action to recover damage for alleged slander. 
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Upon former appeal, 215 N. C., 427, 2 S. :E. (2d), 1, this Court 
reversed the judgment of the Superior Court of Vance County in over- 
ruling defendant's demurrer to complaint of plaintiff for that it failed 
to state facts sufficient to constitute a cause of action. 

The record on present appeal states these facts : The opinion, certified 
by the clerk of Supreme Court, was received by the clerk of Superior 
Court of said county on 2 May, 1939. On that day plaintiff, without 
notice to defendant, and without leave of the court to file same, lodged 
in the office of the clerk of Superior Court of said county "a paper 
writing described as an amended complaint." :Defendant, after notice 
dated 15 May, 1939, appeared specially to move, and on 26 May, 1939, 
moved to strike said "paper writing" from the files of the court for that, 
in the main, plaintiff has failed to move, after. notice, for order per- 
mitting the fillng of an amended complaint. The clerk, in the exercise 
of his discretion, transferred the motion to the civil issue docket to be 
heard by the judge at  term. The motion was heard at  the October 
Term, 1939. Defendant also moved to dismiss the action as provided 
by law. Both motions were denied. Thereupon, the court, in judgment 
entered, after reciting that "it appearing from the Supreme Court deci- 
sion rendered herein that :  'Plaintiff will be given reasonable time to 
amend her complaint, if she so desires'; and it further appearing that 
amended complaint was filed on May 2, 1939, the day that the opinion 
was certified to the clerk of the Superior Court of Vance County, North 
Carolina, . . . decreed that the motion to dismiss be and the same 
is hereby denied, and defendant is hereby given thirty (30) days to file 
answer." 

Defendant appeals to Supreme Court, and assigns error. 

J. P. & J.  H. Zollicoffer for plaintiff, appellee. 
A. A. Bunn, Jasper B. Hicks, and J .  H. Bridgers for defendant, 

appellant. 

WINBORNE, J. From the facts set forth on this appeal, motions of 
defendant to strike from the record the proposed amended complaint of 
2 May, 1939, and to dismiss the actions should have been granted. 

When on the former appeal the judgment of the Superior Court over- 
ruling demurrer to complaint was reversed, the provisions of the statute, 
C. S., 515, as amended, were open to plaintiff t83 move to be allowed to 
amend her complaint. Williams v. Williams, 190 N .  C., 478, 130 S. E., 
113; Morris v. Cleve, 197 N .  C., 253, 148 S. E., i253; McKeel v. Latham, 
202 N .  C., 318, 162 S. E., 747; White v. Charlotte, 207 N. C., 721, 178 
S. E., 219; Oliver v. Hood, Comr., 209 N. C., 291, 183 S. E., 657; Bank 
v. Gahagan, 210 N .  C., 464, 187 S. E., 580. 



N. C.] S P R I N G  TERM, 1940. 321 

Under C. S., 515, as amended the plaintiff, upon notice of three days 
and within ten days after the opinion of the Supreme Court was received 
by the clerk of the Superior Court, could have made motion to amend. 
I f  the motion be not granted, judgment shall be entered dismissing the 
action. C. S., 515. 

Plaintiff failed to proceed under said statute. On the other hand, she 
elected to act upon the conclusion that the statement in the former 
opinion with regard to plaintiff being given reasonable time to amend 
her complaint is a self-executing order. Indeed, in rendering the judg- 
ment below it appears that the court was actuated by the same impres- 
sion. However, a reading of the sentence quoted from that opinion 
in connection with that which immediately precedes, the meaning is not 
in doubt. When so read, i t  is clear that the opinion merely indicated 
to plaintiff that the way was still open to her to amend her complaint, 
if she should so desire. Moreover, recurring to record on former appeal 
i t  appears that plaintiff made no motion in this Court to be allowed to 
amend. That question was not then under consideration. 

For a decision on this appeal, it is unnecessary to consider other 
questions of law raised by the appellant. 

The judgment below is 
Reversed. 

CLARKSOX, J., dissenting : The concluding statement of the opinion 
in the former appeal was, "Plaintiff will be given reasonable time to 
amend her complaint, if she so desires. T h e  judgment overruling the 
demurrer is reversed." I n  my opinion, both the plaintiff and the judge 
below were correct in interpreting this as an order of this Court per- 
mitting plaintiff to amend. The words are plain, clear and positive. 
Nor are they, in my opinion, altered in meaning by the sentence preced- 
ing the quoted statement, as that sentence merely distinguished the case 
under consideration from an earlier case. As the sentence quoted above 
was pertinent and germane to the disposition of the case i t  was well 
within the scope of the former appeal (Ri ley  & Co. v. Sears & Co., 156 
N. C., 267), and became a part of the "law of the case." As such it 
was binding on the lower court and is now binding on this Court. 
Stanback v.  Haywood, 213 N.  C., 535; George v.  R .  R., 210 N.  C., 58; 
McGraw v. R. R., 209 N.  C., 432; Groome v. Statesville, 208 N.  C., 815; 
Betts v. Jones, 208 N. C., 410; and numerous interim cases back to and 
including James v. Withers, 126 N. C., 715. All matters determined on 
the first appeal are res judicafa on subsequent trials, and appeals here. 
Warden v. McKinnon, 99 N. C., 251; Pretzfelder zl. Ins. Co., 123 N .  C., 
164; Harringfon v. Rawls, 136 N .  C., 65. Where the trial court pro- 
ceeds in substantial conformity with an opinion of this Court in a cause, 

11-217 
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the action of the court below in so doing cannot be questioned on a 
second appeal here. Bradsher v. Cheek, 112 N .  C., 838. A judgment 
of a trial court founded on the intimation and direction of this Court in 
a prior appeal will not be disturbed. Kramer v. R. R., 128 N.  C., 269. 
This is true even where it is found on the second appeal that the prior 
opinion was incorrect (Bank v. Furniture Co., 120 N .  C., 475)) or erro- 
neous (Hospital Assn. v. R. R., 157 N .  C., 460), and that the earlier 
appeal was premature (Yates v. Ins. Co., 176 N. C., 401). 

Not only am I convinced that we are precluded, by numerous authori- 
ties from disturbing what has been done in accordance with the prior 
opinion, but I am likewise convinced that this Court had plenary power 
to grant to plaintiff an opportunity to amend. C. S., 547, provides, 
"The judge or court may, before or after judgment, in furtherance of 
justice, and on such terms as may be proper, amend any pleading, 
process or proceeding. . . ." Nor is this Court dependent solely 
upon the statute for this power. As was pointed out in Bank v. Sher- 
man, 101 U. S., 403, 25 L. Ed., 866, the allowance of amendments is 
incidental to the exercise of all judicial power, and is indispensable to 
the ends of justice. With his usual precision and clarity, the late Dr. 
McIntosh stated the rule as follows: "The courxs have inherent power, 
independent of statute, to amend pleadings, and they may exercise this 
power in their discretion, unless prohibited by some statute, or vested 
rights would be disturbed, or the rights of the parties would be injuri- 
ously affected.') N. C. Practice and Procedure, p. 512. This Court 
having exercised this discretion and there having been no challenge of 
the power, by petition to rehear or otherwise, the order permitting the 
amendment was binding upon the lower court and upon this Court in 
subsequent proceedings in this cause. 

C. S., 515, on which the defendant relies in this case, cannot be held 
to affect the inherent jurisdiction of this Court over cases that are prop- 
erly here on appeal, nor prevent the Court from making any such orders 
as may appertain to justice, or prescribing or directing what may be 
done therein after the case goes back. I t  does not even partially suspend 
the power of this Court with respect to the allou~ance of amendments or 
directing that amendments be allowed ; otherwise, the jurisdiction of the 
Court, and the rules and orders it makes, would be made subject to statu- 
tory control. 

That the Court had power to permit the ameidment to the pleading, 
and to make an order in that respect which musi be obeyed by the court 
below, I think cannot be successfully controverted. The order here pro- 
vided for a reasonable time to file an amendment, and it was clearly the 
intention of the court to permit it. What that reasonable time might 
be was left to the discretion of the court below, but the order of this 
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Court is unaffected by the fact that i t  did not set a definite time. The 
statute can only be considered as controlling where the Supreme Court 
has not exercised its constitutional and inherent power in  the matter. 
Constitution of North Carolina, Article IV, sec. 8. 

SCHENCK and SEAWELL, JJ., concur in dissent. 

JOHN J.  CALCAGNO V. A. L. OVERBY AND A. H. WILLIAMS. 

(Filed 20 March, 1940.) 
1. Venue § 3- 

A defendant's motion to extend the time for him to file answer, allowed 
by consent, is an acceptance of the jurisdiction of the court and waives 
such defendant's right to move for change of venue as a matter of right. 

2. Same-- 
.I motion for change of venue as a matter of right, made after expira- 

tion of time for filing answer, is properly denied on the ground that the 
motion was not made in apt time. C. S., 470. 

APPEAL by defendants from T h o m p s o n ,  J., a t  October Term, 1939, of 
VANCE. Sffirmed. 

Action for damages for personal injury due to the negligence of de- 
fendants in the operation of a motor truck. Motion by defendants for 
removal of the cause to Harnett  County as proper place of trial. Motion 
denied and defendants appealed. 

Gholson & Gholson for plaintif f ,  appellee. 
K e r r  & K e r r  for de fendan fs ,  appellants.  

PER CURIAM. The motion for removal as a matter of right was 
denied by the court below on the ground that the motion was not made 
in  apt  time. I t  appeared that summons was served, and complaint filed 
5 July, 1939. On August 4, 1939, the following order was entered by 
the clerk of the Superior Court:  "Upon motion of defendant A. L. 
Overby, and by consent, i t  is ordered and adjudged that  the defendant 
A. L. Overby shall have to and through August 23, 1939, to file answer 
in this action." On 11 August, 1939, motions for removal were made 
by defendants Overby and Williams. 

I t  is apparent that  the motions to remove as a matter of right came 
too late. Defendant Overby's motion and agreement to extend the time 
to file answer was an  acceptance of the jurisdiction and waived the right 
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to remove on that ground. Garrett v. Bear, 144 N.  C., 23, 56 S. E., 479; 
McIntosh Prac. & Proc., 280. Defendant Williitms' motion was made 
after the time for answering had expired. C. Em., 470; Lumber CO. v. 
Arnold, 179 N. C., 269, 102 S. E., 409. 

Judgment affirmed. 

STATE v. CHARLIE HOPBINS. 

(Filed 20 March, 1940.) 

1. Criminal Law 8 8 h A p p e a l  dismissed for failure of defendant to A l e  
hlef  and required copies of record and case on appeal. 

Where defendant files in the office of the Clerk: of the Supreme Court a 
certified copy of the record proper and defendant's case on appeal, which 
had been served on the solicitor, but fails to 0113 nine typewritten copies 
of the record and case on appeal and fails to file a brief, the motion of 
the Attorney-General to docket arid dismiss will be allowed, Rules of 
Practice in the Supreme Court, Nos. 22 and 28, but when defendant has 
been convicted of a capital felony the motion to docket and dismiss will 
be allowed only after an inspection of the record proper and defendant's 
case on appeal shows no apparent error. 

2. Criminal Law g 71- 
The affidavit and order for appeal in forma pauperis held not in strict 

accord with the statute. S. v. ,Smith, 152 N. C., 842. 

MOTION by State to docket and dismiss appeal. 

Attorney-General McMullan for the Sfute. 

PER CURIAM. At the November Term, 193!), Rutherford Superior 
Court, it being the term for the trial of criminrtl causes, the defendant 
was tried upon an indictment charging him wiih the capital felony of 
murder of one Roy Watkins. There was a verdict of guilty of murder 
in the first degree. Judgment was thereupon duly entered that the 
defendant suffer the penalty of death by asphyxiation, as provided by 
law. S. v. Morris, 215 N .  C., 552, 2 S. E. (2d), 554; S. 2). Young, 216 
N. C., 626. From the judgment thus entered the defendant gave notice 
of appeal to the Supreme Court and was allowed forty-five days to make 
up and serve his statement of case on appeal. The solicitor was given 
thirty days thereafter to prepare and file exceptions or counter-case. 

On 12 February, 1940, the defendant filed in the office of the clerk of 
this Court a certified copy of the record proper and of the defendant's 
case on appeal, which case or appeal was served on the solicitor 4 Janu- 
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ary, 1940. The defendant has failed, however, to file nine typewritten 
copies of the record and case on appeal as required by Rule 22, and has 
likewise failed to file a brief as required by Rule 28. 

The Attorney-General, for the State, in due time, filed a written 
motion to docket and dismiss the appeal under Rules 22 and 28. 

We have carefully examined the record proper and the defendant's 
case on appeal attached thereto. There is no apparent error on the face 
of the record and the assignments of error in the case on appeal are 
without substantial merit. Therefore, the motion of the Attorney-Gen- 
era1 to docket and dismiss the appeal under Rules 22 and 28 must be 
allowed. 8. v. Taylor, 194 N. C., 738, 140 S. E., 728; S. v.  Massey, 
199 N. C., 601, 155 S. E., 255; S. v. Goldston, 201 N. C., 89, 158 S. E., 
926. 

The affidavit and order for appeal i n  forma pauperis is not in strict 
accord with the statute. S. v. Smith, 152 N. C., 842, 67 S. E., 965. 

Judgment affirmed. Appeal dismissed. 

LENA HINES, EMMA ALLIGOOD, W. M. CARTER AND WIFE, ADDIE 
CARTER, HATTON HINES, HORACE HINES, ELSIE SEIWELL A N D  

HUSBAND, PETER SEIWELL, MILDRED HENDERSON A N D  HUSBAND, 
MACK HENDERSON, MATTHEW HINES, LEONARD HINES, WIL- 
MER HINES, ROBERT HINES, hfITCHELL T. HINES, JAMES SICDON- 
ALD HINES, THE LAST THREE BEINO MINORS BY THEIR NEXT FRIEND, 
LENA HINES, v. FANNIE MAE HINES, WIDOW OF P. R. HINES, A N D  

GEORGE STAKCILL HINES, A MINOR, HEIR AT LAW OF P. R. HINES, 
BY HIS GUARDIAN AD LITEM, FAKNIE MAE HINES. 

(Filed 27 March, 1940.) 

1. Deeds § 13a- 

The provision of C. S., 991, that a conveyance will be construed to be in 
fee whether the word "heir" is used or not, applies by the express lan- 
guage of the statute only when the deed fails to disclose a clear intention 
to convey an estate of less dignity. 

2. Sam-Instrument held to disclose plain intention not to convey fee. 
The instrument in question stipulated that the grantor did "give, grant, 

bargain, sell and convey, lease and let" to the grantee the described 
premises for the purpose of using same as a home until the grantor should 
see fit to sell o r  repossess the land, and that as rents the grantee should 
pay one-half the taxes and insurance on the property, that the grantee 
should be a tenant at  will, and twice provided that the grantee should give 
up and deliver possession upon 30 days notice. Held: The instrument 
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clearly indicates an intention to convey an estrite of less dignity than a 
fee and C. S., 991, is not applicable, and the instrument is a lease, and 
upon the death of the grantee, lessee, his heirs take no interest in the 
land thereunder. 

APPEAL by defendants from Frizzelle, J., at October Term, 1939, of 
PITT. Affirmed. 

The plaintiffs' complaint alleged, in part:  "That at  the time of the 
death of Mrs. Lizzie Tunstall, in the town of Murry, Greene County, 
North Carolina, on or about the day of August, 1937, the said 
Lizzie Tunstall was seized and possessed of a one-half undivided interest 
in that certain real property lying and being situated in or near the 
town of Ayden, Pi t t  County, North Carolina, and being the house and 
lot and about three acres of vacant lands adjacent thereto, being the 
same house and lot and vacant lands now occupied by one of the peti- 
tioners, Lena Hines, and that upon the death of the said Mrs. Lizzie 
Tunstall, the plaintiff petitioners and the defendants became the owners 
in fee simple and tenants in common of said on(:-half undivided interest 
in said real property, and the plaintiffs and the defendants are the only 
persons or parties interested in the said one-half undivided interest in 
said property as heirs at  law of the late Mrs. Lizzie Tunstall. That 
the interest of the plaintiffs and the defendants in the said one-half 
undivided interest in said real property is as follows: . . . (setting 
same forth) . . . George Stancill, the infant defendant, as heir at 
law of the late P. R. Hines, owns 15/90 of said undivided interest, sub- 
ject to the dower interest of his mother, the defendant, Fannie Mae 
Hines, widow of P. R. Hines. The real property hereinbefore described 
is too small to be susceptible of actual division, and the petitioners desire 
to hold their interest therein in severalty in the proceeds of the sale of 
said property, due to the fact that the interests of the tenants in common 
are too small to be allotted to them in land. . . . Wherefore, your 
petitioners pray that an order be made by the court that the said one-half 
undivided interest of the real property hereinbefore described be sold at 
public sale before the courthouse door in Greenville, to the highest 
bidder for cash, to the end that the tenants in :ommon may hold their 
interests in the proceeds thereof in severalty." 

The defendants denied the material allegations of the complaint and, 
answering further the complaint, say: "That P. R. Hines was the owner 
in fee simple of a one-half undivided interest in the tract of land de- 
scribed in the petition, by reason of a deed executed by Lizzie Hines to 
P. R. Hines and recorded in Book V-14, page '203, of the Pi t t  County 
Registry, and, therefore, the defendant George Stancill Hines, as heir 
a t  law of P. R. Hines, is now the owner of said one-half undivided 
interest in said tract of land, subject to the dower right of the defendant 
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Fannic Mae Hines, widow of P. R. Hines. That  the defendants do not 
want a division nor a sale of the said tract of land or their interest in 
the same, but if a sale is to be had, then the whole tract of land should 
be sold and the proceeds of the sale divided between the plaintiff Lena 
Hines and the defendants. . . . Wherefore, the defendants pray:  
F i r s t :  That  they be adjudged the owners of a one-half interest in the 
tract of land described in the petition, and that  the petition be denied. 
Second: That  if a sale be ordered, that  i t  be for the entire or whole 
tract of land for division." 

The court below found certain facts and rendered judgment, in part, 
as follows: "Upon the pleadings filed, the deed in question, and the 
facts above found, the court is of the opinion, and holds, adjudges and 
decrees that the defendants take no interest whatever or no estate what- 
eyer in the land set out and described in the petition filed in  this cause 
under or by reason of the paper writing, deed, executed by Lizzie Hines 
to P. R. Hines and recorded in Book V-14, page 202, of the P i t t  County 
registry, and set up  and referred to in the answer of the defendants; 
but that  the defendant George Stancill Hines, sole heir a t  law of the late 
P. R. Hines, owns fifteen-ninetieths of one-half undivided interest in the 
lands described in the petition, subject to the dower interest of his 
mother, Fannie Mae Bowen, widow of P. R. Hines, and that  other 
parties own interests as ~ e t  out in the petition. I t  is further ordered, 
adjudged and decreed that  the lands set out and described in the petition 
filed in this cause be sold for the purpose of making division among the 
parties i11 interest therein in the proceeds thereof," and that  certain 
commissioners be appointed to make sale, etc. 

The defendants Fannie Mae Hines and George Stancill Hines, through 
his guardian ad litern, Fannie Mae Hines, excepted to the foregoing 
judgment, assigned error and appealed to the Supreme Court. 

I I a r d i n g  & Lee for plaintiffs. 
Julius B r o w n  for def endnnts.  

CLARKSON, J. The only question for our determination i s :  What 
interest or estate P. R. Hines took under the paper writing (termed 
deed) from Lizzie Hines to P. R. Hines, dated 19 March, 1924, and duly 
recorded in P i t t  County, N. C. We think that  the judgment of the 
court below is correct and that P. R. Hines took no interest or estate in 
the land in controversy, under the said paper writing. 

To sustain the position that  P. R. Hines had a one-half interest in 
the land, defendants cite C. S., 991, which is as follows: "When real 
estate is conreyed to any person, the same shall be held and construed 
to be a conveyance in fee, whether the word 'heir' is used or not, unless 
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such conveyance in plain and express words shclws, or it is plainly in- 
tended by the conveyance or some part thereof, that the grantor meant 
to convey an estate of less dignity." N. C. Code, 1935 (Michie), 
sec. 991. 

We extract from the paper writing: (1) "Witnesseth: That for and 
in consideration of natural (love) and affection, and other good and 
valuable considerations and for the sum of one dollar in hand paid me 
by P. R. IIines, I do hereby give, grant, bargain, sell and convey, lease 
and let to P. R. Hines, the following described property to P. R. Hines, 
for the  purpose of us ing the  same as a h o m e  or un t i l  I shall see fit t o  
sell the  same or  shall w a n t  the  possession of said property at  any time- 
(describing land in controversy). (2)  To have and to hold the said 
one-half of said real estate, including one-half of the house room on said 
place in  the dwelling and out houses and especially my rooms in said 
dwelling to him the said P. R. Hines' only use and behoof, as a home  
in said land un t i l  I see fit to  sell m y  said interest in the  said property  or  
u n t i l  I shall see fit t o  repossess said land,  and as rents  for said property 
until I shall see fit to sell or repossess the same, P. R. H i n e s  agrees t o  
p a y  one-half of the  tnxes  and inszirnnce o n  said property ,  and in case I 
shall see fit to sell the said property or to repossess the same, P. R. H i n e s  
agrees to  give u p  and deliver the  possession of tho same t o  t h e  said Lizz ie  
H i n e s  u p o n  t h i r t y  days' notice and agrees to keep the same in good 
repair and re turn  the same in as good condition as of the date of this 
agreement, wear and tear and accident to the same excepted; and it is 
further agreed that P. R. Hines shall take possession of my said interest 
in said property after the 20th day of March, 1924, and f rom t h e n  un t i l  
I shall w i s h  to  repossess or  sell the  same;  and it is further agreed that 
the said P. R. Hines shall be a tenant  of said lard  a t  m y  will and that I 
shall retain full right to dispossess and take said property at  any time 
I shall desire to take possession of the same, and P. R. H i n e s  agrees to  
give u p  and deliver possession of the  same u p o n  t h i r t y  days' notice as 
above stated without let or hindrance of any kind whatsoever and he is 
hereby put into possession of the same to enjoy the quiet possession of 
same on and after the day above specified. Wimess my hand and seal, 
this 19th day of March, 1924. (Miss) Lizzie I h e s  (Seal)." (Italics 
ours.) 

I t  will be noted that the first part of section 991, supra,  is qualified 
by the following: "Unless such conveyance in plain and express words 
show or i t  is plainly intended by the conveyance or some part thereof 
that the grantor meant to convey an estate of less dignity." The paper 
writing clearly indicates that it was a lease. "P. R. Hines shall be a 
tenant of said land at my will," etc. Twice in the paper writing it is 
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set fo r th  that P. R. R i n e s  "agrees to  give u p  and deliver possession of 
the  same . . . upon  th i r ty  days' notice." W e  think the construction 
p u t  on the  paper  wri t ing b y  the  court  below correct, and  the  judgment is 

Affirmed. 

JOHN W H I T E  v. R. P. HOLDING, R. M. PLEASANT, C. L. DENNING, J. H. 
AUSTIN AND J. B. WOOTEN, COUNTY COY~IISSIONERS OF JOHNSTON 
COUNTY. 

(Filed 27 March, 1940.) 

1. Mandamus 8 1- 
Mandamus confers no new authority, but lies only to compel the per- 

formance of a duty imposed by law on the person sought to be coerced a t  
the instance of a party having a clear legal right to demand its per- 
formance. 

2. Appeal and  Er ror  § 40f- 
In reviewing a judgment sustaining a demurrer, the facts alleged in 

the complaint will be taken a s  true for the purpose of determining the 
sufficiency of the complaint, and whether the plaintiff can establish them 
by proof is not presented. 

3. Animals 8 3: Mandamus 8 2a- 
Where a person having a legal right to recover under C. S., 1681, makes 

satisfactory proof to the county commissioners of injury inflicted by a dog, 
it  is the legal duty of the commissioners to appoint freeholders to ascer- 
tain the amount of damage done, and mandamus will lie to compel them 
to perform this duty. 

4. Mandamus 8 3- 
A person having a separate and peculiar right to the performance of a 

legal duty by an officer or board, so that he is the party beneficially 
interested, may maintain suit for mandantzls to compel the performance 
of the legal duty. 

5. Paren t  and  Child 8 &Father's r ight  of action for  negligent injury t o  
child. 

A father is under duty to care for and maintain his child and, if the 
child should die during minority, to pay the funeral espenses, and a s  
between himself and its mother, nothing else appearing, is entitled to the 
services and earnings of his child during minority, and therefore the 
father has a right of action against a person negligently injuring his 
child to recover for loss of services of the child and pecuniary damages 
sustained by him in consequence of the injury to the child, including ex- 
penses of treatment. 

6. Same: Abatement and Revival § 11-Survival of father's r ight  of action 
for  injury of child resulting i n  its death. 

While a father has no right of action for negligent injury of his child 
which immediately results in its death, the right of action for wrongful 
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death existing only under C. S., 160, in favor of the administrator or 
executor, where negligent injury to the child does not immediately result 
in death, the father may maintain an action for loss of services and 
expenses of treatment, a t  least, during the period between the infliction of 
injury and the child's death, although the right of action for prospective 
earnings of the child during minority abates. 

7. Same: Animals 8 -Facts alleged held sufflcient to entitle father to 
mandamus to compel commissioners to appoint freeholders to assess 
damages for fatal injury of son inflicted by dog. 

The complaint alleged that plaintiff's son was attacked and fatally 
injured by a dog, that plaintiff had demanded of the county commissioners 
that they appoint freeholders to ascertain the amount of damages sus- 
tained by plaintiff, including the necessary treatment and all reasonable 
expenses incurred by plaintiff, and that defendants had refused his de- 
mand. Held: Upon the facts alleged, plaintiff is entitled to mandamus 
to compel the county commissioners to appoint freeholders to assess dam- 
ages, since the complaint alleges satisfactory proof to the commissioners 
of damages done by a dog, making the appointment of freeholders by the 
commissioners a legal duty under C. S., 1681, and facts showing a peculiar 
interest in plaintiff entitling him to compel the performance of the duty. 

APPEAL by plaintiff from Williams, J., at  Regular Term, 25 Septem- 
ber, 1939, of JOHNSTON. 

Civil action for writ of mandamus to require appointment of jury to 
assess alleged damage under provision of C. S., 1681, heard upon de- 
murrer. 

The complaint alleges substantially these facts:  Plaintiff, a resident 
of Johnston County, Nor th  Carolina, and the father of William Joseph 
White, an  infant, who died on 29 June,  1938, as result of "injury caused 
by a dog," has made complaint to defendants, the duly elected, qualified 
and acting commissioners of said county, and gi-ren to them satisfactory 
proof of said injury and requested the appointment of a jury of ('three 
freeholders to ascertain the amount of damages done, including the 
necessary treatment and all reasonable expense incurred by plaintiff in 
sum of $1,500." Though repeated demand has been made upon them 
by plaintiff, defendants as such county commissioners have failed slid 
refused, and still fail and refuee, to perform the legal duty required of 
them as county commissioners with regard to appointing the jury as 
demanded, in accordance with the provisions of the statute, C. S., 1681. 

Defendants demur to the complaint for that  it appears upon the face 
thereof that  same does not state facts sufficient to constitute a cause of 
action in tha t :  (1 )  I t  being alleged that  William Joseph White, an 
infant, is dead, the cause of action for injury sustained by him does not 
survive. ( 2 )  I t  is not alleged that  defendants are liable by statute or a t  
common law for wrongful death of said infant caused by a dog or any 
other means by reason of their negligence or of any omission of duty, 
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or that any provision of law is made for compensation to plaintiff under 
such circumstances. (3)  This being an action in the nature of man- 
damus, it is not "alleged that defendants have neglected or failed to 
perform some duty imposed upon them by law." 

Upon the hearing below the presiding judge sustained the demurrer. 
From judgment in accordance therewith plaintiff appeals to the Su- 
preme Court, and assigns error. 

A. M.  Noble for plaintiff, appellant. 
J .  R. Poole for defendants, appellees. 

WINBORNE, J. I t  is well settled in this State that:  "Mandamus lies 
only to compel a party to do that which it is his duty to do without it. 
I t  confers no new authority. The party seeking the writ must have a 
clear legal right to demand it, and the party to be coerced must be under 
a legal obligation to perform the act sought to be enforced." Person 
v. Doughton, 186 N .  C., 723, 120 S. E., 481; Mart in  v. Clark,  135 N.  C., 
178, 47 S. E., 397; Wilkins& v. Board of Education, 199 N .  C., 669, 
153 S. E., 163; Powers v. Asheville, 203 N .  C., 2, 164 S. E., 324; Rollins 
v. Rogers, 204 N .  C., 308, 168 S. E., 206; J o h n  v. Allen, 207 N .  C., 520, 
177 S. E., 634; School District v. Alamance County,  211 N.  C., 213, 189 
S. E., 873; Reed 11. Farmer,  211 N .  C., 249, 189 S. E., 882; Mears v. 
Board of Education, 214 N .  C., 89, 197 S. E., 752. 

Admitting the facts alleged in the present action, which we must do 
in testing the sufficiency of the complaint challenged by demurrer, Ins. 
Co. v. McCraw, 215 N.  C., 105, 1 S. E. (2d), 369, and numerous other 
cases, (1)  Are the defendants as county commissioners of Johnston 
County under a legal duty to perform the act sought to be enforced? 
(2)  I f  so, does the plaintiff have a clear right to demand i t ?  Both 
questions must be answered in the affirmative. 

1. The statute, C. S., 1681, relating to disposition of moneys collected 
as license taxes on dogs, provides that:  "The money arising under the 
provisions of this article shall be applied to the school funds of the 
county in which said tax is collected: Provided, it shall be the duty of 
the county commissioners, upon complaint made to them of injury to 
person or injury to or destruction of property by any dog, upon satis- 
factory proof of such injury or destruction, to appoint three freeholders 
to ascertain the amount of damages done, including the necessary treat- 
ment, if any, and all reasonable expenses incurred, and upon the coming 
in of the report of such jury of the damages as aforesaid, the said county 
commissioners shall order the same paid out of any money arising out of 
the tax on dogs as provided for in this article . . . 91 
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Speaking of the provisions of this statute, in 1,he case of McAlister v. 
Yancey County, 212 N .  C., 208, 193 S. E., 141, relating to sheep alleged 
to have been killed by a dog, this Court said: "If, as alleged in the 
complaint, the board of commissioners of Yancey County has arbitrarily 
refused to consider the claim of the plaintiff, and to hear proof of such 
claim, and determine whether or not such proof was satisfactory to said 
board, as it was its statutory duty to do, then and in that event the plain- 
tiff can maintain an action against said board of commissioners for a 
writ of mandamus compelling the said board O F  commissioners to con- 
sider his claim, and determine whether or not his proof of said claim is 
satisfactory to the said board. See R e d  v. Farmer, supra; Barnes v. 
Comrs., 135 N. C., 27, 47 S. E., 737." 

I n  like manner, if the plaintiff, as is alleged in the complaint in the 
present case, conceding for the moment that he has a clear right to so 
act, has made complaint to defendants as county commissioners of 
Johnston County and given to them "satisfactory proof" of the injury to 
William Joseph White, an infant, by a dog, the statute, C. S., 1681, 
makes i t  the duty of the said county comfnissioners "to appoint three 
freeholders to ascertain the amount of damages done, including the neces- 
sary treatment, if any, and all reasonable expenses incurred" by plaintiff 
as the result of such injury to and resulting in the death of his minor 
child, and upon their refusal to perform that duty, plaintiff can maintain 
an action against them for a writ of mandamus. 

2. The authorities generally concur in support of the proposition that 
an individual may have a particular interest of his own in the perform- 
ance of a statutory duty imposed on an officer or board, and that in such 
case he is the possessor of a separate and peculiar right which enables 
him to say that he is the party beneficially interested, and so entitles 
h;m to the writ of mandamus. 18 R. C. L., 327. Has the plaintiff in 
the case at  bar such right? 

From the allegation of expenses incurred by plaintiff "including the 
necessary treatment," admitted for the purpose of testing the sufficiency 
of the pleading, it is necessarily deducible as an inference of fact that 
some time elapsed between the injury to and death of plaintiff's child. 
Upon this allegation of fact, pertinent principles of law follow: I t  is 
elementary that a parent, primarily the father, as between the father and 
mother, nothing else appearing, is entitled to the services and earnings 
of his child during minority. See Rillian v. R. R., 128 N. C., 261, 
38 S. E., 873; Floyd v. R. R., 167 N.  C., 55, 83 S. E., 12; Daniel v. 
R. R., 171 N .  C., 23, 86 S. E., 174. 

On the other hand, the father is under the duty to support his child 
during minority, if he is able to do so. Haglar v. McCombs, 66 N .  C., 
346; Williams v. R. R., 121 N. C., 512, 28 S. E., 367. See, also, Floyd 
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v. R. R., supra. Also, if the child should die during minority, it is the 
duty of the father to pay the funeral expenses. 46 C. J., 1278; H u n y -  
cut t  v. Thompson ,  159 N.  C., 29, 74 S. E., 628. 

I f  a minor child is injured by the wrongful act or omission of another, 
a cause of action arises under the common law on behalf of the child 
to recover damages for pain and suffering, permanent injury, and im- 
pairment of earning capacity after attaining majority. At the same 
time, the father ordinarily has a right of action for the loss of services 
of the child during minority and for other pecuniary damages sustained 
by him in consequence of such injury, including expenses of treatment. 
46 C. J., 1294. See, also, Ki l l ian  o. R. R., supra; R ice  v. R. R., 167 
N .  C., 1, 82 S. E., 1034; Croom v. M u r p h y ,  179 N .  C., 393, 102 S. E., 
706; Little v. Holmes,  181 N .  C., 413, 107 S. E., 577; W h i t e  v. Char- 
lotte,  212 N .  C., 539, 193 S. E., 738. 

The father's right of action in accordance with the generally accepted 
view is based not only upon the right to services of the child but also 
upon his duty to care for and maintain the child. 46 C. J., 1297. 

However, if the child dies as a result of such wrongful act or omis- 
sion of another, the right of action inuring to the benefit of the child as 
result of the injury abates, as does the right of action of the father for 
prospective earnings of the child during minority. The only action that 
lies thereafter in such case in this State for wrongful death is that 
authorized by C. S., 160, in favor of the administrator or executor. 
Russell v. Steamboat  Co., 126 N. C., 961, 36 S. E., 191; Ki l l ian  v. R. R., 
supra;  Davis v. R. R., 136 N. C., 115, 48 S. E., 591; Boliclc v. R. R., 
138 N. C., 370, 50 S. E., 689; Hood v. Tel .  Co., 162 N .  C., 70, 77 S. E., 
1096; Hood t*. Te7. Co., 162 N.  C., 92, 77 S. E., 1094; Hope  v. Peterson, 
172 N .  C., 869, 90 S. E., 141; Hanes  v. Utilities Co., 191 N .  C., 13, 131 
S. E., 402; B r o w n  v. R. R., 202 N. C., 256, 162 S. E., 613. 

However, if death does not result instantaneously, the father may 
maintain an action to recover damages for the loss of services at  least, 
of his minor child intermediate the injury and the death. Croom v. 
~ u r ~ h y ,  supra. See discussion in IiTinnant v. Power Co., 189 N .  C., 120, 
126 S. E., 307. But this principle does not apply when death follows 
instantaneous the injury to the child. Craig v. Lumber  Co., 189 N.  C., 
137, 126 S. E., 312. 

Applying these principles to the statute undcr consideration, C. S., 
1681, in so far as applicable to a case of "injury to person" of a minor 
child, by a dog, resulting in the death of the child, these rights, limita- 
tions and remedies are given, limited and provided: While the right of 
action for the "amount of damage done" by "injury to person" is per- 
sonal to and abates upon the death of the child, the father, under the 
clause "the amount of damage done, including the necessary treatment, 
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if any," administered in fulfillment of his parental duty, would be 
entitled to receive such amount of pecuniary 1013s sustained by him in 
consequence of the injury to the child during the period between the 
time of the injury and the death of the child, as is ascertained by the 
jury of three. Hence, the father has such personal and peculiar interest 
in the benefits provided by the statute as gives to him clear right to have 
the jury of three appointed for the purpose of ascertaining the amount 
due to him in accordance with the provisions of the statute. I f  there be 
claim for expenses subsequent to death of the child, i t  may only be 
asserted by the personal representative. 

Whether plaintiff can make good his allegations is not before us, and 
with respect thereto we express no opinion. However, on facts alleged 
he is entitled to his day in court. 

Reversed. 

JOHNSTON COUNTY v. MRS. D. J. STEWART A N D  HUSBAND, D. J. STEW- 
ART (ORIGINAL PARTIES DEFENDANT), AND MRS ALICE MOORE, EZRA 
PARKER, TRUSTEE, J. V. PENNY AND WIFE, NANCY C. PENNY, MRS. 
LULA JANE HODGES AND HUSBAND, W. E. HODGES, LOVIE D. PAR- 
KER, AND THE TOWN O F  BENSON (ADDITIONAI, PARTIES DEFENDANT). 

(Filed 27 March, 1940.) 
Parties 8 10- 

The court has the power to order additional parties made, even after 
judgment. 

Taxation 8 40b- 
Owners of property or those having registered liens thereon a re  not 

bound by judgments in tax foreclosure suits in which they are not parties, 
and they a re  not barred by the judgment therein from asserting their 
rights in the property or from setting up defenses to the action, but they 
may be joined a s  parties upon motion even after sale by the commissioner 
under the decree of foreclosure. 

I n  a n  action to foreclose a tax sale certificate, ,% description of the prop- 
erty a s  "4 lots lying and being in Banner Township, Johnston County," is  
insufficient in itself and does not refer to anythiog extrinsic which might 
render the description certain, and a demurrer to the complaint containing 
such description should have been sustained. 

Pleadings % 

Where the Supreme Court holds that  the de.murrer to the complaint 
should have been sustained, the plaintiff may move for leave to amend 
in accordance with C. S., 515. 
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APPEAL by defendants, Ezra Parker, Trustee, and Lovie D. Parker, 
from Grady ,  E m e r g e n c y  Judge ,  at January Term, 1940, of JOHNSTON. 
Reversed. 

Action was instituted by the county of Johnston against Mrs. D. J. 
Stewart and her husband,in 1930, to foreclose the lien evidenced by tax 
sale certificate, pursuant to sale for nonpayment of taxes for the year 
1927, on land listed in the name of Mrs. D. J. Stewart, and described 
in the complaint as "4 town lots lying and being in Banner Township, 
Johnston County." Decree of foreclosure was entered, and the property 
sold by a commissioner, and purchased by the town of  enso on for 
$360.00. The money was paid and deed made by commissioner to the 
town of Benson in February, 1932. I n  1939, the town of Benson offered 
the property for sale, and the purchaser, upon tender of deed, declined to 
pay the purchase price, on the ground that at  the time of the foreclosure 
suit instituted by-the county of Johnston there were outstanding liens 
on the property and the lienors were not made parties to the suit. 
Thereupon m o t h  was made in the original action in the name of the 
county of Johnston that certain lien-holders and other persons interested 
in the property be made parties, including appellants. Summons was 
accordingly served, and the appellants demurred to the complaint on the 
ground that it did not state a cause of action, in that the description of 
the property set out in the complaint was void for indefiniteness, and 
that no proper judgment affecting title to land could be predicated upon 
a void d&&ption. Other defenses were set up by the demurrer relating 
to matters not alleged in the complaint. 

The court below overruled the demurrer, and defendants Ezra Parker 
and Lovie D. Parker appealed. 

L. L. Lev inson  and J .  R. Pool  for plaint i f f ,  appellee. 
P a r k e r  & Lee  and  E. A. P a r k e r  for de fendan f s ,  appellants.  

DEVIN, J. The power of the court to order additional parties made 
even after judgment was recognized in Daniel  v. Bethel l ,  167 N .  C., 218, 
83 S. E., 307. 

Judgments in tax foreclosure suits to which the real owners of the 
property or those holding registered liens thereon are not made parties 
are not binding upon such owners and lienors, and they are not barred 
thereby from asserting their rights in the property or from setting up 
defenses to the action. Beaufor t  C o u n t y  v. Afayo,  207 N.  C., 211, 176 
S. E., 753 ; Buncombe  C o u n t y  v. Penland ,  206 N .  C., 299, 173 S. E., 609 ; 
Hi l l  v .  S t ree t ,  215 N .  C., 312, 1 S. E. (2d), 850. When the appellants 
were brought into the case by the service of summons, it was their first 
opportunity to be heard, and they had the right to set up any defect of 
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which they were advised in the original proceeding. This they have 
done by demurring to the complaint on the ground that the description 
of the property therein contained was too vague and indefinite to con- 
stitute the basis for a valid judgment. The only description of the prop- 
erty in the complaint is that "there was listed in the name of Mrs. D. J. 
Stewart the following described land : "4 lots lying and being in Banner 
Township, Johnston County." I t  is apparent that the description is 
neither sufficient in itself, nor capable of being reduced to a certainty 
by a recurrence to something extrinsic to which it refers. Harris v. 
Woodard, 130 N.  C., 580, 41 S. E., 790; Rexforc! v. Phillips, 159 N .  C., 
213, 74 S. E., 337; Speed v. Perry, 167 N.  C., 125!,83 S. E., 176; Higdon 
v. Howell, 167 K. C., 455, 83 S. E., 807; Bisfette v. Strickland, 191 
N .  C., 260, 131 S. E., 655; Bryson 1). McCoy, 104 N .  C., 91, 138 S. E., 
420; Katz v. Daughtrey, 198 N .  C., 393, 151 S. E:., 879 ; Self Help Corp. 
v. Brinkley, 215 N .  C., 615, 2 S. E. (2d), 889; C. S., 992. 

The demurrer should have been sustained, with right to the plaintiff 
to move for leave to amend in accordance with the provisions of C. S., 
515. Cody v. Hovey, 216 N.  C., 391; Scott v. llarrison, ante, 319. 

The judgment overruling the demurrer in the respect herein pointed 
out is 

Reversed. 

STOKES BURLESON, FLORENCE I,EDFORD, LAURA GREEN, FONZE 
GREEN, FLETA PITMAN, ODA BURLESON, FRANK BURLESON, 
F R E D  BURLESON, LUCY LEDFORD, NATHANIEL BURLESON, AND 

................ BURLESON V. CONNIE BURLESON, W. G. VANCE, J E F P E R -  
SON WARD, AND T H E  NORTHWESTERN BANK. 

(Filed 27 March, 1940.) 

1. Pleadings $j l&Demul~er for misjoinder of parties and causes should 
have been sustained, all of defendants not being necessary parties to 
each of the several causes alleged. 

Plaintiffs as heirs at  law instituted this actio.9 to recover certain lands 
of their ancestor, alleging that their ancestor had executed two separate 
mortgages on separate tracts to different mortgagees, that both mortgages 
had been foreclosed after the right of forec1osu1.e had been barred by the 
statute of limitations, that the purchaser at  the foreclosure of one of the 
mortgages, the first defendant, had also taken ])ossession of other of the 
ancestor's lands without any paper title, that the purchaser at the fore- 
closure of the other mortgage had conreyed s&me by quitclaim deed to 
another, the second defendant, who conveyed part of the lands to the third 
defendant who was also the mortgagee in the first named mortgage, and 
that the second defendant executed deed of trust on the part of the lands 
purchased by him and not conveyed to the third defendant, to the originaI 
mortgagor, which deed of trust was foreclosed and the land purchased 
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by the original mortgagor, the fourth defendant being the successor to 
the original mortgagor. HeZd: All of the defendants were not necessary 
parties to each of the several causes alleged, only the first defendant 
being a necessary party in the action to recover the land taken without 
any paper title, and only the first and third defendants being necessary 
parties in the controversy respecting the land foreclosed under one of the 
mortgages, only the second and third defendants being necessary parties 
in the controversy relating to part of the lands foreclosed under the other 
mortgage, and only the second and fourth defendants being necessary 
parties to the controversy relating to the balance of the lands foreclosed 
thereunder, and the demurrer of the third and fourth defendants on the 
ground of misjoinder of parties and causes should have been sustained. 

2. Same- 
Where there is a misjoinder of parties and causes of action a severance 

is not permissible and the action must be dismissed upon demurrer with- 
out prejudice to plaintiffs' rights to prosecute their several claims in 
separate actions against the various defendants, grouped according to 
their interest in the property. 

APPEAL by defendants, W. G. Vance and The Northwestern Bank, 
from Arms t rong ,  J., a t  September Term, 1939, of MITCHELL. Reversed. 

Civil action to remove cloud from title to real property; to have 
certain instruments purporting to be deeds declared null and void; and 
to recover possession of certain lands from the defendants. 

The defendants W. G. Vance and The Northwestern Bank, in apt  
time, filed their written demurrer to the complaint on the grounds tha t  
there is a misjoinder of causes of action and a misjoinder of parties 
defendant. 

Upon the hearing upon the demurrer the court overruled the same 
and entered judgment accordingly. The  said defendants excepted and 
appealed. 

H u s k i n s  & W i l s o n  for plaintif fs,  appellees. 
W .  C.  B e r r y ,  Geo. L. Greene, and M c B e e  & M c B e e  for defendants ,  

appellants.  

BARNHILL, J. The plaintiffs are the heirs a t  law of Sherman Burle- 
son, deceased, and as such are the owners as tenants in common of all 
lands of which he died seized and possessed. I n  the complaint the plain- 
tiffs describe five separate tracts of land, four of which are located in  
Cane Creek Township and one in Grassy Creek Township, Mitchell 
County, and allege that  they, as the heirs a t  law of Sherman Burleson, 
a re  the owners thereof. 

The lands involved in the controversy between the defendant bank and 
plaintiff are located in Cane Creek Township. The lands involved in 
controversy between the plaintiffs and Jefferson Ward are likewise i n  
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said township and the lands in controversy between the plaintiffs and 
W. G. Vance are in Grassy Creek Township. 

I t  is alleged in the complaint that the first, 3econd, third and fifth 
tracts therein described were conveyed by Sherman Burleson by mort- 
gage to the Merchants & Farmers Bank. The date of the mortgage is 
not disclosed. I t  is further alleged that on 8 March, 1934, there was a 
foreclosure sale under the terms of the mortgage and foreclosure deed 
was executed to John C. McBee, Jr. ,  7 September, 1934; that the exercise 
of the power of sale occurred more than ten years after the maturity of 
the indebtedness and at a time when the power of sale was barred by the 
statute of limitations; that McBee purchased ari agent of and for the 
mortgagee ; that no consideration was paid ; that he, at the request of the 
mortgagee, his principal, executed a quitclaim deed to the defendant 
Connie Burleson. I t  is further alleged that one George L. Green, acting 
for Merchants & Farmers Bank, procured Connie Burleson to execute a 
deed in trust on that property (presumably omitting the fifth tract) in 
behalf of Merchants & Farmers Bank; that thereafter Green, trustee, 
executed the power of sale and delivered a foreclosure deed to the 
Merchants & Farmers Bank; that all of said transactions constituted a 
maneuver on the part of Farmers & Merchants Bank, mortgagee, to 
purchase at  its own sale and the said bank acquired no title thereto and 
its successor, the defendant Northwestern Bank, which by consolidation 
has succeeded to all the rights, duties and liabi!ities of the Merchants 
& Farmers Bank, is not the owner thereof. 

As to the fifth tract, plaintiffs allege that Connie Burleson, subsequent 
to receiving the foreclosure deed from McBee, trustee, undertook to con- 
vey said tract to W. G. Vance, who has entered into possession thereof. 

The complaint then alleges that Jefferson Ward is in possession of 
that portion of plaintiffs' land described as fourth tract; that he claims 
title through a foreclosure deed executed by W. G. Vance, mortgagee, 
under a mortgage from Sherman Burleson dated 12 March, 1926; that 
foreclosure sale was had at a time when the power of sale was barred 
by the lapse of time; and that the defendant J d e r s o n  Ward acquired 
no title thereunder. I t  is likewise alleged that I he defendant Jefferson 
Ward has taken possession of 40 acres of land outside the description 
contained in said mortgage. 

Thus it appears that Jefferson Ward and W. (4. Vance are in no wise 
interested in the controversy between the plaintiffs and the defendants 
Connie Burleson and Northwestern Bank as to the first, second and third 
tracts. Neither Jefferson Ward nor Northwestern Bank are necessary 
parties in the controversy respecting the fifth tract. The Northwestern 
Bank is not involved in any respect as to the title to the fourth or fifth 
tracts. As it is alleged that Jefferson Ward Eas taken possession of 
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forty acres without any apparent paper title thereto he alone is the 
necessary party in respect thereto. 

From the foregoing facts i t  is made to appear there is a misjoinder 
both of parties and causes of action. The demurrer should have been 
sustained. Shuford v. Yarborough, 197 N. C., 150, 147 S. E., 824; 
Bank v. Angelo, 193 N.  C., 576, 137 S. E., 705; Lucas v. Bank,  206 
N.  C., 909; Wilkesboro v. Jordan, 212 N.  C., 197, 193 S. E., 155; 
Vollers Co. v. Todd,  212 N.  C., 677, 194 S. E., 84; Smi th  v. Land Bank,  
213 N.  C., 343, 196 S. E., 481; Holland v. Whittington, 215 N.  C., 330, 
1 S. E. (2d), 813. 

Where there is a misjoinder both of parties and causes of action a 
severance is not permissible. Jones v.  McKinnon, 87 N. C., 294; Cro- 
martie v. Parker, 121 N.  C., 198; Mitchell v. Mitchell, 96 N.  C., 14. 

The action must be dismissed as to the demurring defendants without 
prejudice to the rights of the plaintiffs to prosecute their several claims 
in separate actions against the various defendants, grouped according 
to their interests in the property. Roberts v. Mfg. Co., 181 N .  C., 204, 
106 S. E., 664; Shore v. Holt, 185 N.  C., 312, 117 S. E., 165; Weaver v. 
Kirby,  186 N .  C., 387, 119 S. E., 564; Bickley v. Green, 187 N.  C., 772, 
122 S. E., 847. 

Reversed. 

STATE v. E. H. KILLIAN. 

(Filed 27 March, 1940.) 

Bastards 7-Prosecution must be instituted within three years froni 
acknowledgment of paternity made within three years from date of 
birth of child. 

In a prosecution against the reputed father for failure to maintain and 
support his illegitimate child, proceedings to determini! the paternity of 
the child must be instituted within three years from the date of its birth, 
with the proviso that where the reputed father acknowledges paternity 
by making payments for the support of such child, prosecution may be 
instituted at any time within three years from the date of such payments 
made within three years from the date of birth, section 3, chapter 217, 
Public Laws of 1939, so that the greatest length of time that may elapse 
between the birth of the child and a prosecution to establish the paternity, 
even under the proviso of the statute is six years, and a prosecution is 
properly dismissed upon a special verdict establishing that the reputed 
father continuously supported the child for eight years and that such 
prosecution was not instituted until more than nine years after its birth. 
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APPEAL by State from Bobbitt,  J., at November Term, 1939, of 
CATAWBA. 

This is a proceeding upon a warrant charging defendant with the 
willful neglect and refusal to support his illegitimate child. The case 
was heard upon appeal by the defendant from the municipal court of the 
city of Hickory. A special verdict was rendered in which the essential 
facts found were as follows : 

1. The child in question, Herman Hollander, was born 5 August, 1930. 
2. The said Herman Hollander is the illegitimate child of the defend- 

ant E. H. Killian begotten by him upon the body of the prosecuting 
witness Mae Hollander. 

3. The defendant paid the medical and other expenses of Mae Hol- 
lander incident to her confinement in connection with the birth of said 
child. 

4. That upon the birth of said child and continuously thereafter until 
November, 1938, the defendant substantially and adequately provided 
for the support thereof. 

5. Commencing in November, 1938, and contmuously to the present 
time the defendant has willfully failed and refused to support and main- 
tain said child. 

6 .  That no prosecution or proceeding of any kind was instituted in any 
court until the issuance of the warrant herein on 30 September, 1939, 
relating either to the paternity of or the willful failure and refusal to 
support and maintain said child. 

Upon the special verdict rendered the defendant was adjudged not 
guilty, and the State appealed, assigning error. 

Attorney-General McMullan and Assistant Attorneys-General Bru ton  
and Pat ton  for the State .  

Hun te r  Mart in  for defendant. 

SCHENCR, J. Under the provision of sec. 1, ch. 228, Public Laws 
1933, as amendea by sec. 2, ch. 217, Public Laws 1939, "Any parent 
who willfully neglects or who refuses to support :md maintain his or her 
illegitimate child (fourteen years of age or under) shall be guilty of a 
misdemeanor. . . . 7, 

Section 3 of chapter 217, Public Laws 1939, strikes out Eec. 3, ch. 228, 
Public Laws 1933, and substitutes in lieu thereof the following: "Sec. 3. 
Proceedings under this act to establish the paternity of such child may 
be instituted at  any time within three years next after the birth of the 
child, and not thereafter: Provided, however, i,hat where the reputed 
father has acknowledged the paternity of the child by payments for the 
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support of such child within three years from the date of the birth 
thereof, and not later, then, in such case, prosecution may be brought 
under the provisions of this act within three years from the date of such 
acknowledgment of the paternity of such child by the reputed father 
thereof." 

Under section 3 of chapter 228, Public Laws 1933, it was held in 
8. v. Bradshaw, 214 N. C., 5, that a judgment of not guilty was properly 
entered upon a special verdict which found that a proceeding against a 
reputed father for the willful neglect and refusal to support and main- 
tain his illegitimate child was instituted more than three years after the 
birth of the child. This section, however, was definitely changed by 
see. 3 of ch. 217, Public Laws 1939, which limited the application thereof 
to proceedings "to establish the paternity of such child," and added the 
proviso thereto. 

I n  the case at bar it was necessary for the State to bring the facts 
within the proviso of section 3, chapter 217, Public Laws 1939, above 
quoted, since more than three years elapsed between the birth of the 
child in 1930 and the issuance of the warrant in 1939. I n  order to 
bring the facts within such proviso it was necessary to establish first, 
that the defendant acknowledged the paternity of the child by payments 
for the support thereof within three years of the date of its birth, and 
not later, and second, that the proceeding was brought within three 
years from the date of such acknowledgment made within three years of 
the birth of such child. The special verdict establishes the first requi- 
site fact, but fails to establish the second, since the proceeding was not 
instituted until 30 September, 1939. 

I t  would seem that six years is the greatest length of time which may 
elapse between the birth of an illegitimate child and the institution of a 
valid proceeding against its reputed father to establish the paternity of 
the child. Such a proceeding could be maintained by establishing that 
the reputed father acknowledged the paternity by making payments for 
the support of such child just three years after its birth, and that the 
proceeding was instituted just three years after the date of such acknowl- 
edgment. I n  the case at  bar more than nine years elapsed between the 
birth of the illegitimate child and the institution of the proceeding. 

The proceeding was properly dismissed upon the special verdict 
rendered. 

No error. 
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ESSIE E. HYMAN AND HUSBAND, AARON HYMAK', v. NATHAN A. ED- 
WARDS A N D  WIFE, EMMA R. EDWARDS; LILLIE E. COHEN 
(WIDOW) ; F.' B. DANIELS, TRUSTEE; AND THE BANK OF WAYNE, 
TRUSTEE 13 THE LIFE IXSURANCE TRUST OF GEORGE K. FREEMAN, 
DECEASED. 

(Filed 27 March, 1940.) 

1. Partition § 4: Courts § &In proceedings for actual partition all orders 
are  interlocutory until the decree of confirmation. 

In a proceeding for partition in which actual partition is ordered, all 
orders are interlocutory until the decree of confirmation, and upon the 
hearing on the report of the commissioners, the clerk may confirm the 
report or set the same aside and order a sale, and the judge, on appeal, 
may reverse, modify or confirm the clerk's jud8:ment or set aside the 
report and order a sale, even though another Superior Court judge had 
theretofore affirmed the clerk's order for actual partition, since the former 
order, being interlocutory, is not re8 judicata and is subject to be set 
aside or modified. 

2. Same: Partition § 1: Appeal and Error § 

Since a tenant in common has the right to actual partition unless it is  
made to appear by satisfactory proof that actual partition cannot be 
made without injury to some or all of the partietr interested, C. S., 3233, 
an order for sale for partition affects a substantial right, and an appeal 
will lie to the Supreme Court from such order entered by the judge on 
appeal from the clerk. 

3. Appeal and Error 8 2- 
An order of the judge entered upon appeal from the clerk affirming 

the order of the clerk decreeing actual partition 1,s an interlocutory order 
and is binding on the Supreme Court unless an error of lam has been 
committed, and an appeal therefrom will be dismissed as premature. 

APPEAL by petitioners from Williams, J., a t  October Term, 1939, of 
WAYNE. Appeal dismissed. 

Special proceeding to sell land for division in which the defendant 
Edwards, answering, alleged that  the land was susceptible of actual 
partition and prayed that  his interest be set apar t  for him in severalty. 

When the petition came on to be heard before the clerk of the Superior 
Court of Wayne County the clerk found as a fact that  the property 
described in  the petition can be partitioned without injury to any of the 
parties interested. H e  thereupon entered his order directing an  actual 
partition and appointing commiesioners to make the division. The  peti- 
tioners excepted and appealed. 

When the appeal came on to be heard before the judge evidence was 
offered by the plaintiffs and the defendants. After hearing the evidence 
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and after viewing the premises the judge below affirmed the order of the 
clerk by entering his order finding as a fact "that the property as such 
can be partitioned without injury to the parties owning an interest 
therein" and decreeing an actual partition. The cause was then re- 
manded to the clerk for further proceedings. The petitioners excepted 
and appealed to this Court. 

Royall, Gosney & Smith  and M.  Jacob Markmann for plaintiffs, ap- 
pellants. 

J .  Faison Thomson and Walter T .  Britt for defendants, appellees. 

BARNHILL, J. The defendants, other than Nathan A. Edwards and 
wife and Lillie E .  Cohen, are joined as parties defendant by reason of 
their interest as lienors. The plaintiffs own a one-fourth interest in the 
property which consists of four brick buildings in the town of Goldsboro 
and the defendant Nathan A. Edwards now owns a three-fourths interest, 
he having purchased the interest of the defendant Lillie E. Cohen since 
the institution of the proceeding. 

The defendants, contending that the order of Williams, J., was inter- 
locutory from which no appeal lies, moved to dismiss the appeal as being 
premature. 

All orders in a proceeding for the partition of land other than the 
decree of confirmation are interlocutory. Nauigation Co. v. Worrell, 
133 N. C., 93; Telegraph Co. v.  R. R., 83 N. C., 420; Hendrick v. R. R., 
98 N. C., 431; Crocker v. Vann ,  192 N. C., 422, 135 S. E., 127. 

Until the confirmation of the report in a special proceeding for parti- 
tion the whole matter rests in the judgment of the clerk, subject to 
review by the judge, whose action is binding on us unless an error of law 
has been committed. Taylor v. Carrow, 156 N. C., 6, 72 S. E., 76. 
An order appointing commissioners is preliminary and interlocutory and 
the judgment of the judge affirming the clerk in ordering actual parti- 
tion is not res judicata and is not appealable. h7avigation Co. v. Wor- 
rell, supra; Telegraph Co. v. R. R., supra; Hendrick t ~ .  R. R., supra. 

I t  is the decree of confirmation which is the final judgment. Naviga- 
tion Co. v. Worrell, supra; Taylor v. Carrozo, supra; Crocker v. Vann ,  
supra. 

The clerk may, upon the hearing on the report of the commissioners, 
confirm the report or set the same aside and order a sale. His judgment 
on appeal may be reviewed by the judge and reversed, modified or con- 
firmed and the judge has the authority to set aside the report and order 
a sale. Taylor v.  Carrow, supra. I t  makes no difference that the 
appeals may go up to different judges. The appeals are all from the 
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clerk to the judge of the Superior Court. The farmer judgments of the 
judge, being interlocutory, are subject to be set aside or modified by him 
or his successors. Taylor v. Carrow, supra. 

Being better advised by the report of the commi13sioners the clerk, upon 
the motion for confirmation, or the judge on appeal, may find that the 
former order directing actual partition was impracticable and that a 
sale is essential to do justice between the parties. When the court has 
the information coming from disinterested commissioners appointed by 
the court it then, perhaps, can form a more satisfactory opinion as to the 
rights of the parties. Taylor v. Carrow, supra. 

Likewise, it may be that upon the report of the commissioners ap- 
pointed to make an actual partition the plaintifl's will be content with 
the allotment made. I n  any event, they should now note their exception 
and then challenge the inequity of the division made by exceptions to the 
report of the commissioners. Then the whole matter may come up on 
appeal from the final order, should the plaintiffs bl: dissatisfied therewith. 

I t  is well to note that there is a distinction between orders directing 
an actual partition and orders directing a sale for partition. 

A tenant in common is entitled, as a matter of right, to partition of 
the land held in common to the end that he may hrwe and enjoy his share 
therein in severalty unless it is made to appear by satisfactory proof that 
an actual partition of the land cannot be made without injury to some 
or all of the parties interested. C. S., 3233; Windley v. Barrow, 55 
N .  C., 66; Holmes v. Holmes, 55 N.  C., 334; hraddoclc v. Stocks, 167 
N.  C., 70, 83 S. E., 9 ;  Foster v. Williams, 182 N .  C., 632, 109 S. E., 
834; Barber v. Barber, 195 N .  C., 711, 143 S. E., 469; Talley v. Murchi- 
son, 212 N.  C., 205, 193 S. E., 148. Consequently, a decree denying the 
right to actual partition and ordering a sale affects a substantial right 
which is not again presented to the court for review by exceptions to 
the report of the commissioner appointed to make sale. This Court will 
entertain appeals therefrom. Talley v. Murchiscn, supra; Trus t  Co. v. 
Watlcins, 215 N. C., 292, 1 S. E. (2d), 853 ; Windley v. Barrow, supra; 
Trull v. Rice, 85 N .  C., 327; Barber v. Barber, supra. 

The motion of the appellees to dismiss the appeal for that it is prema- 
ture must be sustained. 

Appeal dismissed. 
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STATE v. LEE FLYNN. 

(Piled 27 March, 1940.) 

1. Criminal Law § 80-  
Where defendant, convicted of a capital felony, fails to file his case on 

appeal within the time allowed, the motion of the Attorney-General to 
docket and dismiss will he allowed when an examination of the record 
proper fails to disclose error. Rule of Practice in the Supreme Court, 
No. 17. 

2. Criminal Law 8 69- 
Defendant's petition for certiorari denied for want of merit. 

APPEAL by defendant from Arms t rong ,  J., at January Term, 1940, of 
MCDOWELL. Judgment affirmed. Appeal dismissed. 

Attorney-General  M c M u l l a n  for t h e  S ta te ,  appellee. 
D. F. Giles for de fendan t ,  appel lant .  

PER CURIAM. Lee Flynn was tried at January Term, 1940, of Mc- 
Dowel1 Superior Court, on an indictment charging him with the murder 
of one Mae Flynn, was convicted of murder in the first degree, and 
judgment thereupon was entered that he suffer death by asphyxiation, as 
provided by law. From this judgment the defendant gave notice of 
appeal to the Supreme Court and was allowed the statutory time to make 
u p  and serve his case on appeal; but, as appears from the record, the 
appeal was not perfected. 

The Attorney-General, as his duty requires, filed a motion in this 
Court to docket and dismiss the appeal under Rule 17 for the stated 
cause, and filed therewith a transcript of the case and certificate of the 
clerk of the Superior Court of McDowell County, setting forth the fact 
that no case on appeal has been filed in his office, and that the time 
allowed by the Court for perfecting the appeal has expired, and the same 
has not been perfected. S. v. S tova l l ,  214 N.  C., 695, 200 S. E., 426; 
8. v. W a t s o n ,  208 N .  C., 70, 179 S. E., 455. The defendant's petition 
for  certiorari is denied for want of merit. The motion to dismiss the 
appeal must be allowed; but, as it is required to do by law in capital 
cases, this Court has diligently examined the record before it and, upon 
said record, finds no error. 

The appeal is, therefore, dismissed. S .  v. D a y ,  215 N .  C., 566, 2 S. E. 
(2d), 569; S .  21. Y o u n g ,  216 N .  C., 626. 

Judgment affirmed. Appeal dismissed. 
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G .  W. SXITH AND SUSAN SMITH v. LAND AND MINERAL COMPANY. 

(Filed 10 April, 1940.) 

1. Appeal and  Er ror  8 40a- 
Where appellant's only exception is to the signing of the judgment aud 

there is no request for findings of fact or exceptions to the facts found, i t  
will be presumed that  the court found all facts necessary to support the 
judgment. 

2. Judgments  5 4--Facts found held to  support order  refusing t o  set as ide 
consent judgment. 

A husband and wife instituted action againsl a mineral company t o  
adjudicate their title to mineral interests in certain lands. Consent judg- 
ment was signed by the husband and by the attorneys for plaintiffs and 
defendant but was not signed by the wife, and check in settlement was  
made payable to the husband. The wife made motion in the cause to set 
aside the consent judgment on the grouild that in fact she had not con- 
sented thereto, but did not contend that the jutlgment was obtained by 
fraud or through mutual mistake. The trial court found that in plain- 
tiffs' written contract of employment of their attorneys, signed by both 
the husband and wife, the attorneys were empowwed, among other things, 
to settle the action by compromise or consent, that the husband informed 
his wife of the receipt of the check in full settlement, that part of the  
sum was expended for her benefit and part invested, and that she had 
knowledge that  the said sums were part of the proceeds of the consent 
judgment. H e l d :  The findings support the courl's holding that  the wife 
consented to or ratified the consent judgment, and sustains its order 
refusing to set aside the judgment. 

APPEAL by plaintiff Susan  S m i t h  f rom Armsfrong, J., a t  September 
Term, 1939, of MITCHELL. Affirmed. 

Plaint i f fs  originally brought a n  action against the defendant i n  which 
plaintiffs p rayed:  "Tha t  they have judgment declaring them to be t h e  
owners i n  fee simple of the  minerals i n  said land, and  t h a t  the  cloud cast 
upon  their  ti t le by the claim of the defendant be removed," etc. Attor- 
neys Huskins  and  Wilson signed the  complaint,  which was verified. 

T h e  defendant's p rayer  was :  "That  the plaintiffs recover nothing b y  
reason of their  said alleged causes of action, and t h a t  the defendant  b e  
declared the  owner and  entitled to  possession of the mineral  interest i n  
t h a t  portion of the  l and  and  premises described i n  the  complaint specifi- 
cally claimed b y  the  defendant  as  set fo r th  i n  the answer herein.'' T h e  
answer was  filed by  attorneys Heazel,  Shuford  & Har tshorn  and  &Bee 
& McBee. There  was a consent judgment a t  J u l y  Term,  1937, which 
was signed by  "G. W. Smith,  Witness Car r ie  Bryant .  Husk ins  & Wil- 
son, Attorneys f o r  Plaintiffs.  Alfred S. Barnard ,  Geo. Shuford,  W. C. 
Berry,  McBee & McBee, Attorneys f o r  Defendant." 
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Susan Smith made an affidavit and motion on 5 May, 1938, in the 
cause to set aside the judgment and, after setting forth certain facts, 
says : "Therefore, it is respectfully requested that your Honorable Court 
correct the great abuse and injustice that has been done this affiant by 
setting aside the judgment in which it is adjudged that the Land and 
Mineral Company is the owner of the lands and minerals described in 
the complaint and in the affidavit and motion filed herein, and the pro- 
vision that the plaintiff pay the cost; that this action stand for trial in 
the Superior Court of Mitchell County according to the course and prac- 
tice of the courts, and for such other and further relief as to the Court 
may seem just and proper. This 5th day of May, 1938." 

The cause came on for hearing before Armstrong, J., who found cer- 
tain facts, among others the following: "That following the entering of 
the consent judgment aforesaid, and on the same date the said Susan 
Smith was notified and advised by her husband that said consent judg- 
ment had been entered and the above entitled action compromised and 
settled, and she was advised of the terms of said judgment; that though 
said consent judgment was entered into during the last week of July, 
1937, payment of the sum of $2,300.00 was not made until August 25, 
1937. That on August 25, 1937, payment of the sum of $2,300.00 was 
made by the defendant to the attorneys of the plaintiffs, Messrs. Huskins 
and Wilson, and though the consent judgment provided that the plain- 
tiffs should pay the costs, nevertheless the same was paid by the defend- 
ant, pursuant to an agreement entered into by said parties, said costs 
amounting to the sum of $353.50. That mid J. Frank Huskins, one of 
the  attorneys for the plaintiffs, after deducting his compensation for 
services rendered, paid to the plaintiffs, by check, the sum of $1,700.00, 
which check bore the notation, 'For full settlement of case G. W. Smith 
and wife, Susan Smith, v. Land and Mineral Company'; that said check 
was payable to the order of G. W. Smith, husband of said Susan Smith, 
who was attending to said litigation for and on behalf of himself and his 
wife, and said G. W. Smith advised his wife, Susan Smith, that said 
payment had been made, in full compromise and settlement of said 
action on the day that said payment was made. That with the knowl- 
edge and consent of said Susan Smith, a portion of said money has been 
'expended for the benefit of said Susan Smith, for food and wearing 
apparel and living expenses, and the said Susan Smith has received and 
will receive the benefits from the money paid as aforesaid, and with her 
knowledge and consent a portion of the same has been invested in 
~ o r e r n m e n t  Bonds, while another portion has been held on deposit in a 
bank for the benefit of said G. W. Smith and wife, Susan Smith, and 
said Susan Smith has ratified said settlement and the completion thereof, 
and disposition of the proceeds made as aforesaid. That the said Susan 
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Smith made no objection to the terms of said consent judgment after she 
was advised of its contents, and prior to the payment of the sum agreed 
to be paid, nor did she make any objection to said! judgment at  any time 
until the filing of a motion to vacate the same on or about 5th day of 
May, 1938. That the plaintiffs have not offered to return to defendant 
the sum paid them, as hereinabove set forth. That by reason of the 
matters and things appearing to the court, the court is of the opinion 
that there is no merit in said motion to set aside said judgment, and the 
same does not appeal to the conscience of the court, and the court fur- 
ther finds that the defendant compromised and 3ettled said action and 
consented to said judgment and paid the same in good faith. I t  is, 
therefore, ordered, adjudged and decreed by the court that the motion of 
the plaintiff Susan Smith to set aside said judgment be and the same 
hereby is denied, and the judgment heretofore entered at  the July Term, 
1937, is adjudged to be a solemn and binding judgment of this court, and 
binding in all respects on the plaintiffs G. W. Smith and wife, Susan 
Smith, and the defendant. This the 23rd day of September, 1939." 

The following is the attorneys' contract of employment signed by 
plaintiffs and witnessed by Brown McKinney : "This agreement, made 
and entered into this 1st day of March, 1935, by and between G. W. 
Smith and wife, Hannah (signed Susan) Smith, of the first part, and 
R. W. Wilson and Frank Huskins, under the fi1.m name of Huskins & 
Wilson, of the second par t :  W I T N E S S E T H :  That the said G. W. 
Smith and wife have employed the said Huskin,l and Wilson as Attor- 
neys to represent them in removing a cloud from the mineral interest 
in a tract of land on the waters of Cane Creek, in Mitchell County, and 
which is described in the complaint in an actioi~ entitled, G. W. Smith 
and Susan Smith v. Land & Mineral Company, and to pay them for  
their services the said Parties of the First Par t  agree to pay to them a 
one-fourth interest in such mineral interests involved in case the Parties 
of the First part succeed in removing the cloud and procuring a clear 
title thereto, and they agree and bind themselves and their heirs that 
they will convey by deed as soon as a favorable judgment may be ob- 
tained, a one-fourth undivided interest therein, clr in case of sale before 
judgment they will pay one-fourth of the sale xice  received for same 
and if leased thereafter and before conveyance they will pay one-fourth 
of the net royalties received upon any lease, of the property involved, 
and/or one-fourth of any damages recovered. And they hereby grant 
and authorize the said parties of the Second  art to act for them in 
relation thereto and to bring any action they deem necessary in their 
name, and to settle same by judgment or comprl~miee by consent. And 
the said Huskins & Wilson agree to render their best services, and bring 
the matter to as speedy termination as the court will permit. And in 
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case an unfavorable judgment to the parties of the First Par t  be ren- 
dered, the Parties of the First Par t  will owe them nothing for their 
services. The Parties of the First Par t  agree to furnish the necessary 
prosecution bond and evidence available for the prosecution and trial of 
the title to said lands. I n  Testimony Whereof, the said Parties of the 
First and Second Parts have hereunto set their hands and seals the day 
and year first above written." 

The plaintiff, Susan Smith, excepted and assigned as error the signing 
of the judgment by Armstrong, Judge, overruling plaintiff Susan Smith's 
motion to set aside the consent judgment heretofore entered in the cause, 
and appealed to the Supreme Court. 

Briggs & Atkins for plaintiff Susan Smith. 
Heazel, Shuford & Hartshorn, McBee & McBee, and W .  C. Berry for 

defendant. 

CLARKSON, J. We do not think the exception and assignment of error 
made by Susan Smith, "to the signing of the judgment" by the court 
below, can be sustained. The plaintiff, Susan Smith, tendered no re- 
quest for findings of fact and failed to except to any of the findings of 
fact set forth in the judgment. There is no allegation made by Susan 
Smith that the consent judgment was obtained by fraud or mutual mis- 
take, but does charge that it was made without her consent. The court 
below found the facts fully upon which the judgment was based and 
among other things that Susan Smith received the benefit of a portion 
of the money and a portion was invested with her knowledge and con- 
sent. That she was advised of the consent judgment and ratified the 
settlement. She was advised by her husband, G. W. Smith, on the day 
the payment was made that it was "in full compromise and settlement" 
of the action. 

I n  Dennis v. Redmond, 210 N .  C., 780 (784), is the following: "The 
only exception and assignment of error made by plaintiff is 'to the fore- 
going judgment.' A case where the facts are similar in all respects to 
the present one is that of Ingram v. Xortgage Co., 208 N .  C., 329. At 
page 330 it is said: 'The first exception is to the judgment itself. This 
judgment is regular upon its face, and the facts found by the trial judge 
are sufficient to support the decree.' Consequently, the first exception 
must fail, Warren v. Bottling Co., 207 N. C., 313; Moreland v. Wam- 
boldt, ante, 35. The second exception is 'to the finding and signing of 
the order of the finding of facts. I t  is to be observed that the plaintiff re- 
quested no findings of facts and there is no specific exception to any 
particular finding of fact. Obviously, some of the findings of fact are 
necessary and beyond question. The Court is not endowed with the 
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gift of prophecy, and, therefore, is unable to determine which   articular 
&ding of fact is objectionable to the plaintiff. Hence, the second excep- 
tion must likewise fail.'" B a n k  v. Duke ,  187 IQ. C., 386; H i c k o r y  v. 
Catawba County ,  206 N .  C., 165 (170); Moreland v. Wambold t ,  208 
N.  C., 35 (36) ; I n g r a m  v. Mortgage Co., 208 N. C., 329 (330). 

I n  Gardiner v. M a y ,  172 N.  C., 192 (194-5)) citing many authorities, 
it is said: "Where parties solemnly consent that a certain judgment 
shall be entered on the record, i t  cannot be changed or altered, or set 
aside, without the consent of the parties to it, iinless it appears, upon 
proper allegation and proof and a finding of the court, that it was 
obtained by fraud or mutual mistake, or that consent was not in fact 
given, which is practically the same thing, the burden being on the party 
attacking the judgment to show facts which will entitle him to relief.'' 

I n  Banking  Co. v. B a n k ,  211 N .  C. ,  328 (329)) citing many authori- 
ties, we find: "In a motion of this kind, where the correctness of the 
court's ruling is dependent upon facts aliunde or dehors the record, a 
request should be made that the facts be found, otherwise it will be pre- 
sumed that they were determined in support of the judgment." Cason 
v.  Shute ,  211 N.  C., 195; Boucher v. T r u s t  Co., D l 1  N.  C., 377. 

Do the facts support the judgment of the court below? We think so. 
The presumption is that they do. There is much evidence in the record 
to support the judgment to which no exception was taken and the court 
below found sufficient facts to justify a refusal to set the judgment aside. 

We find in McIntosh, N. C. Prac. and Proc:. (in Civil Cases), at  
p. 772: "Whether the consent of an attorney in the case is sufficient to 
bind the client in a consent judgment will depend upon the authority of 
such attorney; 'every agreement of counsel entered on record and coming 
within the scope of his authority must be binding on the client.' The 
authority of the attorney extends to all matters necessary to the protec- 
tion and promotion of the rights of his client, hut he has no authority 
to waive any of his substantial rights, nor to compromise the case with- 
out the consent of the client, and a consent jud,~ment would be a final 
determination of the rights beyond the power of the attorney." B a n k  
v. McEwen,  160 N .  C., 411. 

The court below had sufficient evidence on which to base the judgment 
rendered, including the authority given by Susan Smith to her attorneys, 
"And they hereby grant and authorize the said parties of the Second 
Par t  to act for them in relation thereto and to bring any action they 
deem necessary in their name, and to settle same b y  judgment or com- 
promise b y  consent." 

The plaintiff gave her attorneys broad powers. From the record, the 
trouble seems to be not so much her consent and ratification of the judg- 
ment but from the fact that her attorneys made the check to her husband 
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(who does not  repudiate  his  consent), bu t  he  has  given her  very little 
of t h e  money which was a p a r t  ,of the  compromise. H e r  husband had  
a n  inchoate right to curtesy a n d  holds most of the proceeds of compro- 
mise which belongs to  her, and which she should collect f r o m  h i m  a n d  
not defendant, who has paid out its money i n  good fai th .  

F o r  the reasons given, the  judgment of the  court  below is  
Affirmed. 

H. J. McCUNE v. RHODES-KHYNE MANUFACTURING COMPANY AND 
D. A. HOYLE. 

(Filed 10 April, 1940.) 

1. Appeal a n d  E ~ m r  # 38- 
The burden is upon appellant to show error. 

2. Constitutional Law # 6a- 
A court has only that jurisdiction granted i t  by the Constitution and by 

statute, and it  cannot acquire jurisdiction by waiver or consent, and 
objection to the jnrisdiction may be taken a t  any time during the progress 
of the action. C. S., 518. 

3. Pleadings # 1 4 -  
Demurrer ore t enus  to the jurisdiction was made by the corporate de- 

fendant immediately after the jury was impaneled. The court reserved 
ruling thereon until after the close of all the eridence, when it  sustained 
the demurrer. H e l d :  Demurrer to the jurisdiction can be made a t  any 
time during the course of the trial, and the court correctly dismisses an 
action whenever it  perceives that  it  has no jurisdiction thereof. 

4. Appeal a n d  E r r o r  # 40a- 
Where the court does not find the facts and appellant makes no request 

therefor, i t  n-ill be presumed on appeal that the court on proper eridence 
found facts sufficient to support the judgment. 

5. Master and  Servant !j 36- 
The contention that  the Workmen's Compensation Act is unconstitu- 

tional for that it  destroys the right of trial by jury is untenable. 

6. Master and  Servant # 49-Remedies under  Compensation Act excludes 
t h e  recovery of both actual and  punitive damages a t  common law. 

Where both the plaintiff and corporate defendant are  presumed to have 
accepted the provisions of the Workmen's Compensation Act they a r e  
bound thereby, and the rights and remedies therein granted are exclusive, 
Public Laws of 1929, chapter 120, section 4, as  amended by Public Laws 
of 1933, chapter 449, Michie's Code, 8081 ( r r ) ,  and the contention that 
since the Compensation Act does not proride for the award of punitive 
damages, plaintiff had not waived his right to trial hy jury on the issue 
of punitive damages, is untenable. 
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7. S a m e  
In this action by an employee against the emp'loyer and the employer's 

foreman to recover far alleged malicious and willful assault on plaintiff 
by the foreman in the course of the employment, judgment sustaining the 
demurrer of the corporate defendant to the jurisdiction of the Superior 
Court on the ground that the Industrial Commission has exclusive juris- 
diction is upheld, it being presumed that the court: found facts sumcient to 
support its judgment in the absence of Andings or request therefor. 

8. Same- 
In an action by an employee against the employer and the employer's 

foreman for alleged joint tort, the action is properly dismissed as to the 
corporate defendant when it appears that the Industrial Commission has 
exclusive jurisdiction of its liability, and is properly retained as to the 
individual defendant, the right of action against the individual defendant 
remaining at common law in the Superior Court. 

- APPEAL by plaintiff from Gwyn, J., a t  January Term, 1940, of 
LINCOLN. 

Civil action to recover compensatory and punitive damages for alleged 
malicious and willful and wanton assault. 

While plaintiff, in his complaint, sets forth allegations which he 
denominates as "his first cause of action" in which he prays actual 
damages, and "a second cause of action" in which he demands punitive 
damages, it is agreed by counsel for both the plaintiff and defendants, 
in stipulation filed as a part of the case on appeal, with the approval of 
the trial judge, that only one cause of action is alleged. 

Plaintiff alleges substantially these facts : That on 7 March, 1939, 
defendant Rhodes-Rhyne Manufacturing Company, a corporation of 
this State with its principal place of business i:i Lincoln County, was 
operating a cotton mill; that plaintiff was then regularly employed as a 
weaver in the weave room, over which defendant D. A. Hoyle was fore- 
man in said cotton mill; that while on said date plaintiff in the regular 
course of his employment was operating a loom, defendant D. A. Hoyle, 
while in discharge of his duties as such foreman, came upon plaintiff 
and "without provocation . . . cursed and abused plaintiff for the 
manner in which" he "was operating said loom, and in ;violent, abusive 
and insulting manner informed plaintiff that he was fired and fully 
discharged from further service as an employee of his said codefendant, 
and, without warning or provocation" violently and in anger "grabbed 
plaintiff around the body and dragged and carried" him "to a nearby 
open doorway which provided an exit to the ground about six feet below 
. . . and in the struggle which plaintiff was making for his release 
and escape from his said violent and forcible eijectment and imminent 
peril both plaintiff and said D. A. Hoyle fell to the floor, with the 
result that plaintiff was painfully injured about his arms and shoulders 
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and suffered violent internal pains and distress, from which he suffered 
for several weeks thereafter." 

That, as restated in paragraph one of second cause of action, "On said 
date of March 7, 1939, while employed as a weaver in the weave room 
of defendant Rhodes-Rhyne Manufacturing Company, plaintiff, without 
just cause or provocation, was suddenly beset and brutally assaulted by 
defendant D. 9. Hoyle, foreman of said weave room, and who at said 
time was on duty as the agent, servant or factor of his said codefendant 
. . . that said Hoyle . . . was acting within the scope of his 
authority and line of duty"; that the said acts of defendant Hoyle were 
committed (a )  for the purpose of intimidating the plaintiff, and coercing 
him to obey the orders of defendant, (b) "with malice and with willful 
and wanton disregard for the rights of plaintiff," and (c) while acting 
in the scope of his authority and line of duty as foreman of the weave 
room in cotton mill of defendant company. 

Defendant, Rhodes-Rhyne Manufacturing Company, in answer filed, 
admits: That on 7 March, 1939, it was a corporation of and with prin- 
cipal place of business in North Carolina; that D. A. Hoyle was em- 
ployed by it as a second hand or assistant to the foreman in its weave 
room; that for several years prior to such date plaintiff was employed 
as a weaver in its weave room; that on said date as it is informed and 
believes, upon defendant Hoyle, as such second hand or assistant to fore- 
man, notifying plaintiff that he was discharged from further service as 
a weaver for defendant company, plaintiff denies Hoyle's authority to 
discharge him, and as a result thereof and of his refusal to leave the - 
weave room and of words and acts of disrespect, insult and insubordina- 
tion addressed by plaintiff to said Hoyle, in the presence of other em- 
ployees in said rook, a personal quarrel arose a d  a slight struggle or 
tussle ensued between plaintiff and Hoyle with the result that both fell 
to the floor. 

The evidence introduced on the trial below is not contained in the case 
on appeal. However, in the judgment below it appears that when the 
case came on for trial, and after the jury was impaneled and the plead- 
ings read, the defendant Rhodes-Rhyne Manufacturing Company, de- 
murred ore  tenus to the jurisdiction of the court for that the matters 
and things of which plaintiff complains, in so far as same relate to it, 
are within the exclusive jurisdiction of the North Carolina Industrial 
Commission. "Whereupon, in response to inquiry by counsel for said 
defendant, the plaintiff's counsel entered an admission in the record that 
at  the time complained of said defendant was a textile manufacturer 
and had in its employment more than five employees, and the court, at 
the close of all the evidence in the cause, sustained the demurrer of the 
corporate defendant, Rhodes-Rhyne Manufacturing Company for that 

12-217 
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any right which the plaintiff may have against the corporate defendant 
is governed by the Workmen's Compensation Act, and that the court has 
no jurisdiction of this case as it relates to the corporate defendant." 

Plaintiff, reserving exception to the ruling of the court, took voluntary 
nonsuit as to defendant Hoyle, and, from judgment dismissing the action 
as to corporate defendant, appeals to Supreme Court and assigns error. 

W .  H .  Chi lds  and  L. E. Rudis i l l  for plaintif f ,  appellant.  
Jonas  c6 Jonas  for defendant ,  appellee. 

WINBORNE, J. Upon the record on this apped appellant, having the 
burden to do so, has failed to show error in the judgment below. 

The jurisdiction of a court over the subject matter of an action de- 
pends upon the authority granted to it by the C'onstitution and laws of 
the sovereignty, and is fundamental. McIntosh P. g! P., 7 ;  S f a f o r d  v. 
Gallops, 123 K. C., 19, 31 S. E., 265. There can be no waiver of juris- 
diction over the subject matter, and objection may be made at any time 
during the progress of the action. C. S., 518; Mil ler  c. Roberts ,  212 
N .  C., 126, 193 S. E., 286; Henderson C o u n t y  v. S m y t h ,  216 N .  C., 421, 
5 S. E. (2d), 136; Burroughs  v. M c N e i l l ,  22 N C., 297, and numerous 
other decisions in this State. 

I t  is stated in Burroughs  v. McA'eill, supra,  { h a t :  "The instant that 
the court perceives that it is exercising, or is about to exercise, a for- 
bidden or ungranted power., it ought to stay its action, and, if it does not, 
such action is, in law, a nullity." 

I n  the present case it is noted that though the demurrer ore tenus to 
the jurisdiction of the Superior Court was made by defendant Rhodes- 
Rhyne Manufacturing Company on the trial below immediately after 
the jury was impaneled and the pleadings were read, the court deferred 
ruling thereon until "the close of all the evidence in the cause." I n  view 
of this fact, which is recited in the judgment, it is patent that the court 
acted upon the demurrer in the light of the factual situation as revealed 
by the evidence. 

However, while the court adjudged that any right which plaintiff may 
have against the corporate defendant is governed by the Workmen's 
Compensation Act, the record does not show findings of fact upon which 
the judgment is based, nor does it appear that plaintiff requested the 
court to find the facts. I n  the absence of such findings and of request 
therefor, it is presumed that the court, upon proper evidence, found 
facts sufficient to support the judgment. L u m h w  Co. v. B u h m a n n ,  160 
N .  C., 385, 75 S. E., 1008; McLeod v. Gooch, 162 N .  C., 122, 78 S. E., 4 ;  
Gardiner  v. M a y ,  172 N. C., 192, 89 S. E., 955; .Vffg. Po. v. L u m b e r  Co., 
177 N. C., 404, 99 S. E., 104; Holcomb v. Holcomb,  192 N. C., 504, 135 
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S. E., 387; Rutledge v. Pitzgernld, 197 N .  C., 163, 147 S. E., 816; Comr. 
of Revenue v. Realty  Co., 204 N .  C., 123, 167 S. E., 563; 8. v. Harris, 
204 N.  C., 422, 168 S. E., 498; Powell v .  Bladen County,  206 N. C., 46, 
173 S. E., 50; Dunn  v. Wilson,  210 N .  C., 493, 187 S. E., 802 ; Banking 
Co. v. Bank ,  211 N. C., 328, 190 S. E., 472. 

Plaintiff, however, contends that the Workmen's Compensation Act is 
unconstitutional for that it destroys the right of trial by jury. This 
challenge has been fully considered and denied in previous decisions of 
this Court. Heavner v. Lincolnton, 202 N .  C., 400, 162 S. E., 909; 
appeal dismissed, 53 S. Ct., 4, 287 U. S., 672, 77 L. D., 579; Hanks  
v. Utilities Co., 204 N.  C., 155, 167 S. E., 560; Lee v. E n k a  Corp., 212 
N. C., 455, 193 S. E., 809. 

Plaintiff further contends that the Workmen's Compensation Act hav- 
ing no provision for the award of punitive damages, plaintiff has not 
waived a right to trial by jury for the ascertainment thereof as against 
both defendants. For the purpose of considering this question, it is 
assumed from the judgment that the court below found as a fact that at 
the time of and with respect to the alleged injury to plaintiff, the rela- 
tionship of employer and employee existed between defendant, Rhodes- 
Rhyne Manufacturing Company, and the plaintiff. Therefore, under 
the provisions of the North Carolina Workmen's Compensation Act, 
both the company and plaintiff, neither being in the excepted class as 
therein stated, are presumed to have accepted the provisions of the act 
and are bound thereby. Pilley v .  Cotton Mills, 201 N .  C., 426, 160 
S. E., 479; Hanks  v. Utilities Co., supra; Miller v. Roberts, supra; Lee 
v. E n k a  Corp., supra;  Murphy  v .  E n k a  Corp., 213 N. C., 218, 195 S. E., 
536; Tscheiller v. Weaving Co., 214 N .  C., 449, 199 S. E., 623. 

The act expressly provides that the rights and remedies granted to an 
employee who has accepted the provisions of the act to accept compensa- 
tion on account of personal injury or death by accident, "shall exclude 
all other rights and remedies of such employee . . . as against his 
employer at common law, or otherwise, on account of such injury, loss 
of service, or death." Public Laws 1929, ch. 120, sec. 11, as amended by 
ch. 449, Public Laws 1933. Michie's Code of 1935, 8081 ( r ) .  This 
provision has been upheld by decisions of this Court. Pilley v. Cotton 
Mills, supra; Lee v. E n k a  Corp., supra; Murphy  v .  E n k a  Corp., supra; 
Tscheiller v. Weaving Co., supra. 

Plaintiff further contends that the action being for an alleged joint 
tort, there is error in allowing the demurrer to jurisdiction as to corpo- 
rate defendant and retaining the cause as to the individual defendant. 
This contention is answered in Tscheiller v .  Weaving Co., supra, where 
the Court held that the Industrial Commission has exclusive jurisdic- 
tion of plaintiff's claim only against the employer, but that his right 
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against the individual defendant  remains at comm.on l a w  in the  Superior  
Court.  

Other  contentions of plaintiff a r e  deemed untenable. 
T h e  judgment  below is 
Affirmed. 

K. E. woon v. WOODBURY & PACE, INC. 

(Filed 10 April, 1940.) 

1. Appeal and  Er ror  8 40- 
The Supreme Court will not review conflicting affidavits in order to 

find a fact necessary to support a judgment, but in the absence of a re- 
quest by appellant for findings of fact in the trial court, will presume that 
the court found the facts necessary to support its judgment. 

2. Receivers 3 -Refusal of petition t h a t  receiver abandon property 
pledged and  t u r n  i t  over t o  secured creditor llor liquidation, held not 
error. 

The total assets of the insolvent corporation consisted of warehoused 
lumber, and the warehouse receipts had been pledged as  security for 
loans. There was conflict in the allegations and affidavits a s  to whether 
any equity in the property existed over and above the secured debts for 
the benefit of general creditors. The court denied the petition of a 
secured creditor that  the receiver abandon the property pledged to it  and 
that it  be allowed to liquidate same. Held: I t  will be presumed on appeal 
that the court found facts necessary to support its judgment, and the 
denial of the secured creditor's petition will not be disturbed. 

3. Receivers 83 12c, 14--Where receiver manages and  sells pledged prop- 
erty, the  proceeds of sale a r e  chargeable with proportionate costs of 
receivership. 

While i t  is the duty of a receiver to preserve priorities, and while 
priorities are  unaffected by receivership, where the receiver manages, 
cares for and sells the pledged property for the benefit of the secured 
creditors, the cost of receivership, including the allowance to the receiver 
for his services, take precedence over the lien, and i t  is proper for the court 
to order that upon the sale of the pledged p r o ~ ~ e r t y  by the receiver that 
he turn over 807' of the proceeds to the secured creditors and retain 2070 
to pay expenses of receivership allowed by the court, any balance remain- 
ing to be held subject to future orders. 

APPEAL by  Reconstruction F inance  Corporat ion (hereinafter  called 

R F C ) ,  creditor of defendant  Woodbury & Pace,  Inc.,  i n  receivership, 
f r o m  Pless,  J., at Chambers  in Marion,  11 November, 1939. F r o m  

YANCEY. 
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Woov v. WOODBEIIY QE PACE, INC. 

Whitlock, Dockery & Shaw for RFC, appellant. 
Weaver & Miller for W .  H.  Woodbury, receiver, appellee. 

SCHEKCX, J. This is an appeal by a creditor from judgment of 
Pless, resident judge, authorizing and directing the receiver to sell and 
liquidate certain warehoused lumber, the warehouse receipts covering 
which had been pledged with RFC and three banks as security for cer- 
tain debts. 

RFC, appellant, contends that the court should have ordered the 
receiver to abandon the lumber and turn it over to it for liquidation, and 
in no event should the court have authorized or directed any expense to 
be paid out of the proceeds from the sale of the lumber. 

The receiver, appellee, contends that the court correctly ordered the 
sale of the lumber for liquidation under the authority and supervision 
of the court, and that the proceeds from such sale should bear the direct 
and incidental expense of handling, selling and caring for said lumber. 

The receiver was appointed and authorized to conduct the business of 
the defendant corporation, Woodbury & Pace, Inc., without objection 
from the appellant or anyone else. Thereafter, the receiver, by petition 
used as an affidavit, brought to the court's attention the following facts: 
(1) That since his appointment as receiver on 12 September, 1939, he 
had been unable to liquidate the assets of the defendant corporation. 
( 2 )  That the sole assets of said corporation consist of lumber on hand 
and warehoused, and that the warehouse receipts on all of said lumber 
are held as collateral security by the R F C  and three banks. (3) That 
the banks take the position that they want their warehouse receipts 
handled in the same manner as the receipts of the R P C  are handled, and 
that the R F C  takes the position that it will not release any of the ware- 
house receipts held by it until the indebtedness due it is paid in full, or 
unless the entire funds derived from the sale of any lumber covered by 
said receipts is turned directly over to it. (4)  That without the ware- 
house receipts it is impossible to liquidate the lumber in the usual course 
of business, and that before the moneys received from the sale of lumber 
are turned over to the holders of the warehouse receipts certain charges 
and expenses must be paid, such as storage, insurance, transportation, 
bookkeeping and other administrative expenses. (5) That by reason of 
the foregoing the business of the defendant corporation is effectively 
stalemated and expenses are accumulating. ( 6 )  That if the lumber can 
be liquidated in the usual course of business there is reasonable grounds 
to beliere that all of the secured creditors can be paid in full, and some 
amount realized for the unsecured creditors. ( 7 )  That upon a forced 
sale, or a sale of the lumber as a whole, an amount sufficient to pap the 
secured creditors would not be realized, and that the interest of the 
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secured as well as that of the unsecured creditors make it imperative that 
the receiver be authorized to sell the lumber in the normal course of 
business. 

Upon the foregoing facts the receiver suggestell two methods by which 
the sale of the lumber could be best handled with safety to the secured 
creditors, namely, (1) by an order requiring the holders of the warehouse 
receipts covering the lumber to deposit them with a custodian, where 
they could be immediately available to the receiver upon making sales 
of lumber, and as such sales were made the receiver could pay the ex- 
penses incident thereto, and administrative expenses authorized by the 
court, and remit the balance to the holders of the warehouse receipts, so 
that at no time the receiver would have on hand receipts or money in 
excess of his bond; or ( 2 )  in the event the holders of the warehouse 
receipts refused to deliver them to the receiver, or to the custodian, that 
the warehouse company be authorized and directed to deliver the lumber 
to the receiver, on court order, without presentation of receipts, and 
that the interest of the holders of the receipts be protected as above 
suggested. 

The R F C  filed answer and cross petition directly controverting only 
one material allegation of the receiver's petition, namely, that there is 
any equity in the lumber above the indebtedness due the) creditors 
secured thereby; and requested that the R F C  be permitted to proceed 
with the collateral to the loan it made to Woodbury & Pace, Inc., con- 
sisting of warehouse receipts for said lumber, as the owner thereof. 

After hearing upon the petition of the receiver and the answer and 
cross petition of RFC, appellant, the court entered an order "That all 
of the warehouse receipts of the Lawrence Warehouse Company, of 
Chicago, Illinois, covering lumber stored in its field warehouse at  Pensa- 
cola, N. C., belonging to Woodbury & Pace, Inc., or its receiver, W. H.  
Woodbury, be and the same are hereby impourded and the holders of 
said warehouse receipts, as pledgees, to wit: Reconstruction Finance 
Corporation, The Bank of Spruce Pine, Spruce Pine, N. C., and the 
receipts held by the Bank of Black Mountain, :Black Mountain, N. C., 
for itself and its trustee for the Citizens Bank of Marshall, Marshall, 
N. C., individually and collectively, are. authorized, ordered and directed 
to forward said receipts to First National Bank, Asheville, North 
Carolina. 

"And it is further ordered that the lumber covered by said warehouse 
receipts is hereby authorized and directed to be released from said 
receipts by said Lawrence Warehouse Compnny upon there being 
exhibited to said Warehouse Company, or its representative, a state- 
ment by W. H.  Woodbury, receiver of the scbject defendant, show- 
ing sale at  a price of not less than current New York market, as quoted 
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in the New York Lumber Journal, or that may be approved in writing 
by Mr. J. E. Fulghum, of Asheville, N. C. 

< <  . . .  
"And be it further ordered that W. H. Woodbury, receiver, when he 

sells said lumber at the price, as hereinbefore determined, shall receive 
cash upon delivery of said lumber, or, if he sells the same on credit, the 
terms and credit risk thereof shall be approved by said W. H. Woodbury, 
receiver, and J. E .  Fulghum, jointly, in writing. 

"And be it further ordered that all moneys received from the sale of 
said lumber covered by said warehouse receipts . . . shall be held 
by the said W. H. Woodbury, receiver, and that from the moneys so 
received from the sale of said lumber, the said W. H. Woodbury, receiver, 
shall, within fifteen days after the funds covering the sale of said lumber 
are available, remit to the holders of the warehouse receipts . . . 
80% of the net amount so received, covering the lumber sold who 
deposited them in accordance with this order. 

"From the remaining 2076, payment of expenses in connection with 
the sale and receivership shall be made in accordance with the former 
orders of the court and the balance held by the receiver for future orders 
of the court. 

L C  . . .  
"And it is further ordered and decreed that the funds received by said 

receiver from the proceeds of lumber sold, as hereinbefore ordered, shall 
retain their character as lumber and shall be subject to the pledge of the 
warehouse receipts formerly covering the same, in the same manner as 
if the said lumber had not been sold, and subject to this order and to 
further orders of the court." 

To this order the RFC: appellant, excepted and appealed to the 
Supreme Court, assigning as error (1) the refusal of the court to grant 
RFC's motion that the receiver be directed to abandon any interest he 
might have in the collateral pledged as security to it, and (2 )  the 
impounding RFC's collateral and otherwise dealing with the same with- 
out making proper provision for the payment of the proceeds to such 

The first question involved and presented in the appellant's brief is: 
"Did the court below err in not granting RFC's cross motion or petition 
requesting an abandonment by the receiver of his equity, if any, in the 
warehouse receipts pledged to i t?"  

The reason advanced for the first assignment of error is that there is 
no finding of fact with respect to whether any equity existed in the 
receiver in the lumber covered by the warehouse receipts pledged to 
RFC. I t  does not appear from the record that the appellant requested 
such a finding, and, under the decisions of this Court, where the correct- 
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ness of the court's ruling is dependent upon facts aliunde or dehors the 
record a reauest should be made that the facts be found. otherwise i t  will 
be presumed that they were determined in support of the judgment. 
Banking Co. v. Bank, 211 N .  C., 328, and cases there cited. The allega- 
tions and affidavits in the record bearing upon .;he question of whether 
there was any equity in the receiver in the lumber covered by the ware- 
house receipts are conflicting, and '(we do not ccnsider affidavits for the 
purpose of finding facts ourselves," Gardiner 71,  May, 172 N. C., 192, 
since it is incumbent upon the appellant to request such findings below. 
Holcombe v. Holcombe, 192 N. C., 504; Lumber Co. v. Buhmann, 160 
N. C., 385. This question must be answered in the negative. 

The second question involved and presented in the appellant's brief is : 
"Did the court below err in signing the order of November 11, 1939, 
in (a )  impounding RFC's pledged warehouse receipts and further deal- 
ing with the lumber covered thereby as is provided in said order, and 
(b) in providing for payment of expenses, etc., other than those benefit- 
ing RFC, from funds to be received from the sale of lumber covered by 
warehouse receipts pledged to RFC prior to payment in full of the obli- 
gation secured thereby ?" 

The lumber, covered by the warehouse recei13ts ordered impounded, 
constituted the entire assets of Woodburv & Pace. Inc.. to come into the 
hands of the receiver, and the impounding of ;such receipts under the 
conditions fixed by the order made possible a practical way of handling 
said assets and enabled the receiver to continue the business of the cor- 
poration as a going concern, and at  the same time protected the interest 
of those creditors whose debts were secured therebv. as well as the interest ", 
of the unsecured creditors. 

That portion of the order providing for the payment of certain ex- 
penses from 20% of the amount derived from the sale of the lumber 
was in accord with the practice in this jurisdiction. While the general 
rule is that a receiver receives all property impressed with all existing 
rights and equities of creditors and that any liens remain unaffected by 
the receivership, and that it is as much the duty of the receiver to pro- 
tect valid preferences and priorities as it is to make just distribution 
among general creditors, "there is no question but that a court of equity 
which has appointed a receiver to take charge of property and to-care 
for and protect the same may decree the charges therefor as a prior 
claim and lien against the property paramount tas all mortgages or other 
liens or encumbrances. The property becomes chargeable with the 
necessary expenses incurred taking care of and saving it, including the 
allowance to the receiver for his services. He  is the officer and agent of 
the court and not of the parties; and it is a rig'ht of the court e&ential 
to its own efficiency in the protection of things so situated to keep them 
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under  its control, un t i l  such expenses and  allowances a r e  paid or  secured 
to be paid. P r o p e r  attorneys' fees, l ike other  expenses of administra-  
tion, take precedence over preexisting liens on  the  f u n d s ;  bu t  they can  
be ascertained and  allowed only b y  the  court  t h a t  appointed the  receiver.'' 
23 R. C. L., 109. 

Ordinari ly ,  it is the  rule  w i t h  us, when a receivership inures  to  his 
benefit, to  hold t h a t  a lienholder should pay a f a i r  share  of the  adminis- 
t ra t ive expenses, where the  receiver has managed, cared f o r  and sold the  
encumbered property. Kelly v. McLamb, 182 N. C., 1 5 8 ;  Bank v. 
Country Club, 208 N .  C., 239. 

The judgment of the  Superior  Cour t  is 
Affirmed. 

CHARLES C. PARKS 
PORATIOX, WILBUR 

Pleadings 5 20- 

v. THE TOWN OF PRINCETON, A MUNICIPAL COR- 
F. BARBOUR, DAVID OLIVE, AND BOB RAINS. 

(Filed 10 April, 1940.) 

I n  passing upon a demnrrer the facts alleged in the complaint, and rele- 
vant inferences of fact necessarily deducible therefrom, will be taken 
as  true. 

Municipal Corporations § 12-Ordinarily, a municipality is not  liable 
for  tor t  committed i n  discharge of governmental function. 

In the absence of statute subjecting it  to liability, a municipality is not 
liable for torts committed by its officers and agents while performing a 
governmental function of the municipality or a duty imposed upon it  solely 
for the public benefit, but i t  may be held liable for tortious acts of its 
officers or agents committed by them in the performance of their duties 
relating to an activity carried on by the municipality in its corporate 
character or in the exercise of powers for its own advantage. 

In arresting and imprisoning a person, a municipal corporation is per- 
forming duties imposed upon i t  solely for the public benefit, and therefore 
i t  cannot be held liable for alleged negligence of its agents in imprisoning 
a person or in failing to search other prisoners for objects which might 
result in injury to the prisoner. 

Same- 
Art. XI,  section 6, of the Constitution of North Carolina imposes lia- 

bility on a municipality only for such injuries to prisoners a s  result from 
its failure to properly construct and furnish the prison to afford prisoners 
reasonable comfort and protection from suffering an injury to health. 

Same-~e ld :  Facts  alleged failed to  show causal connection between 
the construction and  equipment of prison and injury to  prisoner. 

The complaint alleged that plaintiff was imprisoned in a cell in defend- 
ant municipality's prison which was witliout lights or toilet facilities, 
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that another prisoner in a drunken and violent c'ondition was put in the 
same cell without searching him for articles that might result in injury 
to plaintiff, that a short while thereafter plaintiff became conscious and 
found himself wrapped in a blanket with an old and highly inflammable 
mattress on top of him, which was on fire, and that the other prisoner 
was astride of him holding him down, resulting in plaintiff's being severely 
burned to his great damage. H e l d :  The facts alleged failed to disclose 
any causal connection between the alleged im])roper construction and 
equipment of the prison and the injury to plaintiff, and the demurrer of 
the municipality was properly sustained. 

SEAWELL, J., dissents. 

APPEAL by plaintiff from Williams, J., a t  Sepzember Term, 1939, of 
JOHNSTON. 

Civil action to recover for personal injuries allegedly resulting from 
negligence of defendant, heard upon demurrer of town of Princeton. 

The  plaintiff, in his amended complaint, alleges substantially these 
facts: (1) That  on 8 May, 1938, the defendant, town of Princeton, as a 
municipal corporation, duly organized and existing under and by virtue 
of its charter and the general laws of the State applicable to such corpo- 

. ration, had in its employment as police officer the defendant, Bob Rains, 
"and had adopted and was enforcing certain 1s.ws and ordinances, a 
violation of which was to be drunk on its streem" ( 2 )  That  on the 
night of said date "defendant Bob Rains, policema-n as aforesaid, . . . 
while in the regular discharge of his duty as such," finding "the plaintiff 
near the edge of the sidewalk of one of its streets in an  intoxicated and " 
unconscious condition, . . . quiet and apparently asleep," with the 
assistance of another carried the plaintiff and p'aced him in the town 
prison which had theretofore been erected, and was then being main- 
tained by the town. (3 )  That  about a half houi. later another person, 
much larger and stronger than plaintiff, who had been arrested "for 
h u n k e n  and disorderly conduct a t  a dance pavilion," and "who a t  the 
time was in an  ugly, violent and dangerous moctd," mas put in prison 
with plaintiff by defendants, Barbour and Olive, deputy sheriffs, and 
said policeman, without having first searched him for matches or other 
things that  might be used by him to injure the phintiff, and then c lo~ed 
and locked the door and left without any provision of the plaintiff. 

(4 )  That  "in the structure, superintendence and maintenance" of said 
prison defendant town of princeton was "guilty of gross continuing neg- 
ligence" in respects substantially these: ( a )  In that  said prison for 
white prisoners was a small, tight, boxlike room, seven by ten feet in 
size, in which the only means of light or ventilation is a 20-inch square 
opening, partially obstructed by bars, located in the upper part  of the 
back wall and opening on an  unlighted back lo t ;  (b )  in that  said room 
was not lighted or equipped for lighting, electrically or otherwise, 
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although the town used electric lights on its streets, and same were avail- 
able for installation and could easily have been installed therein; (c) in 
that said room, was not ~rovided with water, toilet and other conveni- 
ences for the comfort, protection and health of persons confined therein; 
(d )  in that said room was not equipped with electric or other alarm 
device for use by persons confined therein in case of fire or other dangers 
originating therein; (e) in that the town failed "to give proper super- 
intendence" to said prison, and permitted same to be supplied with an 
old cotton pad and cotton blanket, worn and frazzled, and in filthy and 
highly inflammable condition, as a result of which the room so con- 
structed, equipped and maintained was a constant and continuing menace 
to the safety, comfort and health of any person confined therein; and 
( f )  in that said town failed to provide a watchman to give alarm and 
protect prisoners therein, "which duty to so provide means for his pro- 
tection, the defendant, the town of Princeton, owed to the plaintiff," all 
"in violation of its duty to the plaintiff under the provisions of Article 
XI, section 6, of the Constitution of the State and the laws made pur- 
suant thereto.'' 

(5) That a short time after said other person was locked in said 
prison with plaintiff, as above stated, "the old cotton pad and blanket 
was on 'fire, and when plaintiff became conscious the old blanket, which 
was on fire, was wrapped tightly around him and the old pad or mattress 
on the top of it and he was held down "by the other person astride of 
him," and as a result of which plaintiff was severely burned and injured 
to hie great damage. 

(6)  "That the grossly negligent, careless, reckless, unlawful and wan- 
ton jointly tortious conduct of the defendants, as set out in the preceding 
paragraphs in violation of the duty they owed the plaintiff under the 
circumstances was the proximate cause of the plaintiff's injury as above 
set out, which was the joint and concurring cause of the plaintiff's 
injury." 

Defendant, town of Princeton, demurs to the amended complaint for 
that it does not state facts sufficient to constitute a cause of action against 
said town in that : 

"1. The alleged negligent acts of this defendant were governmental ill 
their nature and were done in the exercise of judicial, discretionary or 
legislative authority, or in the discharge of a duty imposed solely for the 
benefit of the public. 

"2. That the alleged negligence of this defendant is a conclusion of 
law and not facts; and 

"3. That no alleged act of this defendant can, upon the face of the 
complaint, be held to constitute the proximate cause of any injury the 
plaintiff may have sustained." 
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From judgment sustaining the demurrer, plaintiff appeals to the 
Supreme Court and assigns error. 

Parker & Lee, Paul  D.  Grady, and W .  H .  M'assey for plaintiff, ap- 
pellant. 

Ward ,  Sfancil  & Ward  for defendants, appellets. 

WINBORNE, J. Admitting the truth of the allegations of fact set forth 
in the complaint, as well as relevant inference of facts necessarily de- 
ducible therefrom, as we must do in testing the sufficiency of the com- 
plaint, challenged by demurrer, Ins. Co. v .  McCraw, 215 N. C., 105, 
1 S. E. (2d), 369, and numerous other cases, we are of opinion that the 
complaint fails to state a cause of action against defendant town of 
Princeton. 

The decisions of this Court uniformly hold that in the absence of some 
statute which subjects it to liability therefor, :i city and town, when 
acting in its corporate character, or in the exercise of powers for its 
own advantage, may be liable for the negligent acts of its officers and 
agents; but when acting in the exercise of police power, or judicial, 
discretionary, or legislative authority, conferred by its charter or by 
statute, and when discharging a duty imposed solely for the public bene- 
fit, it is not liable for the tortious acts of its officers and agents. Mofi t t  
v. Asheville, 103 N. C., 237, 9 S. E., 695, 14 Am St. Rep., 810; Nichols 
21. Fountain, 165 N. C., 166, 80 S. E., 1059, 52 L. R. A. (N. S.), 942, 
Ann. Cas., 1915-D, 152, 8 N. C. C. A., 872; Hodges v. Charlotte, 214 
N.  C., 737, 200 S. E., 889, and numerous other cases. 

Applying these principles to the facts alleged in the complaint, the 
ctcts of the police officer with respect to the arrest and imprisonment of 
pi.tintiff, and to the arrest, search and imprisonment of the other person, 
pertain to the discharge of duties imposed solely for the public benefit, 
for which the town of Princeton is not liable. 

But with regard to the prison, the Constitution of North Carolina, 
Article X I ,  sec. 6, provides that :  "It shall be required, by competent 
legislation, that the structure and superintendenze of penal institutions 
of the State, the county jails and city police prisoners, secure the health 
and comfort of the prisoners . . ." 

The subject of the duty of a municipality in respect to its jails has 
been considered in several decisions of this Courl : Lewis v. Raleigh, 77 
N. C., 229; Mofi t t  v. Asheville, s u p m ;  Shields v .  Durham, 116 N.  C., 
394, 21 S. E., 402; 8. c., 118 N. C., 450, 24 S. E., 794, 36 L. R. A., 293; 
Coley v. Statesville, 121 N .  C., 301, 28 S. E., 482; Hobbs u. Washington,  
168 N .  C., 293, 84 S. E., 391; Nichols v. Fountain, supra. See, also, 
Annotation in 46 A. L. R., 94, at page 98. 
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I n  these decisions, the Court, recognizing and applying the general 
principal that  a municipality is not liable for the acts of its officers 
done in performance of purely governmental powers for the benefit of 
the public, declares the settled rule in this State to be that  a munici- 
pality is liable only for failure to properly construct the prison or to so 
furnish i t  as to afford to prisoners reasonable comfort and protection 
from suffering and in jury  to health. 

The factual situation in  the case of Nichols v. Fountain, supra, is 
very similar to that  in the present case. There the Court held that  the 
town was not liable. 

I n  order to establish actionable negligence, "the plaintiff must show: 
First, that  there has been a failure to exercise proper care in the per- 
formance of some legal duty  which the defendant owed the plaintiff, 
under the circumstances in  which they were placed; and second, that  
such negligent breach of duty was the proximate cause of the injury-a 
cause that  produced the result in continuous sequence and without which 
i t  would not have occurred, and one from which any man of ordinary 
prudence could have foreseen that  such result was probable under all 
the facts as they existed." W h i t t  v. Rand,  187 N.  C., S05, 123 S. E., 
84;  Ramsbottom c. R. R., 138 N. C., 39, 50 S. E., 448; Templeton v. 
Kelley, 215 N .  C., 577, 2 S. E. (2d),  696. 

I n  the light of these principles, if i t  be conceded that  the prison of 
the town of Princeton is not properly constructed and properly equipped, 
the complaint fails to show any causal connection between such condition 
and the injury suffered by plaintiff. 

The judgment below is 
Affirmed. 

SEAWELL, J., dissents. 

TOWN O F  CLAYTON AND STATE OF NORTH CBROLINA ON RELATION OF 

JOHN D. HENRY, v. N. CLYDE WALL, INDIVIDUALLY A N D  AS DELIN- 
QUEKT TAX COLLECTOR OF TOWN OF CLAYTON, AXD NATIONAL 
SURETY CORPORATION. 

(Filed 10 April, 1940.) 

1. Taxation § 34- 
Ordinarily, the nonpayment of taxes is not a criminal offense, and if 

a delinquent tax collector arrests a person in order to enforce the plly- 
ment of a delinquent tax, the tax collector is not acting under color of his 
office but is acting beyond his official authority and therefore in his indi- 
vidual capacity. 



366 I N  T H E  S U P R E M E  COURT. [217 

2. Principal and Surety § Sa- 
The surety on a bond of a .delinquent tax collector is not liable for an 

arrest made by the collector in order to force the payment of a delinquent 
tax, since such act of the tax collector is not dor~e under color of his office 
and does not come within the condition of the bond that he should "well 
and truly perform all the duties of his said offict!." 

The liability of the principal and surety on an official bond is to be 
determined by the language of the contract and cannot be enlarged beyond 
the scope of its definite terms, and the provision that the principal should 
"well and truly perform all the duties of his office" includes only acts done 
under colore oficii and does not impose the obligation that the principal 
will commit no wrong nor do anything not authorized by law. 

APPEAL by plaintiff from G r a d y ,  E m e r g e n c y  J u d g e ,  a t  J anua ry  Term, 
1940, of JOHNSTON. 

Winf ie ld  H. L y o n  and A. M.  Nob le  for plaint i f f ,  appellant.  
Abel l  d2 Shepard  for corporate de fendan t ,  appcdlee. 

SCHENCK, J. This is a n  appeal by the plaintiff from judgment SUS- 

taining demurrer filed by the corporate defendant. 
The complaint alleges that  the individual defendant, N. Clyde Wall, 

was duly appointed by the governing body of the town of Clayton 
collector of delinquent taxes, and executed and filed his bond in  the sum 
of one thousand dollars with the corporate dsfendant, the National 
Surety Corporation, as surety thereon; that  said bond contained the fol- 
lowing provision: "The condition of the foregoing obligation is such 
that  if the said principal shall well and truly pl?rform all the duties of 
his said office or position, and shall pay over and account for all funds 
coming into his hands by virtue of his said office or position as required 
by law, then this obligation shall be null and void, otherwise i t  shall be 
and remain in full force;" and further alleges that  on 7 September, 1939, 
when said bond was in effect, the plaintiff was arrested by the individuaI 
defendant, without any warrant, on the public streets of Clayton in view 
of divers persons, and was unlawfully, wrongfully, purposely, willfully, 
wantonly and in a high-handed manner, restrained of his liberty, and 
forcibly made to accompany the individual defendant and the chief of 
police through the streets of Clayton to the city jail, and notwithstanding 
his pleas that  he be released, the individual defendant wantonly and 
maliciously forced the plaintiff to enter one of the iron cells of the city 
jail, in which he was locked up, restrained of his liberty and confined, 
although he asked to know the cause of his detention and that  he be 
given a prompt tr ial  for any alleged offense, and that  he be allowed to 
give bond; that  the individual defendant failed rmd refused to state any 
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charge, or to show any warrant, or to allow any bond, or to have a speedy 
trial for any alleged offense; that  later in the day of 7 September, 1939, 
the individual defendant informed the  lai in tiff that  if he would promise 
to pay a stated amount from his pay checks received from the W P X  
projects he would be released and discharged; and "that while the plain- 
tiff was confined in the said city jail and under the control and custody of 
the defendant herein, and while the said defendant was unlawfully and 
willfully exacting, demanding and coercing the plaintiff into paying an  
alleged debt, and in order to oppress, embarrass, coerce, extort and wrest 
from the plaintiff his salary to be earned and paid him in the future 
while working on W P A  project, all of which is done by the said defend- 
ant, i n  order that  he might collect a commission on taxes alleged to be 
due by the plaintiff; that  the said defendant's conduct herein was not 
warranted by law, was done in a high-handed manner in violation of 
the duties and authorities conferred upon him and in violation of the 
duties of his said office and the terms o f  his bond, and thereupon he com- 
mitted a breach of his bond." 

The question presented for answer i s :  Does the complaint allege a 
breach of the condition of the bond, which reads: ". . . that  if the 
said principal shall well and truly perform all the duties of his office or 
~osit ion." The answer is in the negative. - 

I t  cannot be held, even by a most liberal construction, that  "the duties 
of his office or position" as delinquent tax collector authorized or con- 
templated that  the individual defendant would or could arrest and 
imprison anyone in order to coerce the payment of taxes alleged to be 
due. Ordinarily, the nonpayment of taxes is not a criminal offense, and 
if a tax collector arrests and imprisons a tax delinquent in an  effort to 
enforce payment of a tax he is not acting colore of ic i i ,  but acting beyond 
his official authority and therefore in his individual capacity. 

The cases of K i v e t t  v. Y o u n g ,  106 N .  C., 567; W a r r e n  v .  B o y d ,  120 
N.  C., 56;  and Pr ice  v. H o n e y c u t t ,  216 N .  C., 270, relied upon by the 
appellant, are distinguishable from the case a t  bar in that  in each of 
those cases the acts complained of were performed under color of office. 
I n  the K i v e t t  case, supra,  i t  was one of the official duties of the defend- 
ant, as register of deeds, to properly register all instruments filed with 
him for registration and his failure to do so was held to be a breach of 
the provision of the bond to "at all times truly and faithfully discharge 
the duties of his office." I n  the W a r r e n  case, supra,  the defendant was 
a constable and it was held that an  allegation that  he illegally and with- 
out authority of law arrested and imprisoned the plaintiff-mai an allega- 
tion of a breach of his bond which provided for the "faithful discharge 
of all the duties devolving upon him as constable and according to law," 
since the acts of the constable in making the arrest and imprisoning the 
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plaintiff were "done by said official by virtue m d  under color of his 
office." Code 1883 (C. S., 354). I n  the case of Price v. Honeycutt, 
supra, it was held that the demurrer by the surety should have been over- 
ruled, since the allegation was that injury to the plaintiff was caused by 
a malicious and brutal assault upon him made by the individual defend- 
ant while making an arrest as sheriff, when the bond contained the clause 
prescribed for the official bond of a sheriff by C. S., 3930, namely, "and 
in all other things well and truly and faithfully execute the said office of 
sheriff during his continuance therein." This for the reason that the 
act of the defendant in making an arrest was within the scope of his 
official duties as sheriff. C. S., 354. 

I n  the case at  bar the alleged arrest and imprisonment of the plaintiff 
by the individual defendant were not acts within the scope of his 
authority or duties as a delinquent tax collector, but were acts entirely 
foreign to and beyond even any apparent power or right vested in him 
as such tax collector, and were not contemplated hy the corporate defend- 
ant, the surety, when it executed the bond. 

The condition of the bond as written does not impose on the surety 
the obligation that the principal should do no wrong and should in all 
respects observe the law. The phrase "well and truly perform all the 
duties of his said office or position" obviously refers to the duties incum- 
bent upon him as delinquent tax collector. The principal and his surety 
are liable under a contract expressed in definite terms and their liability 
cannot be carried beyond the fair meaning of those terms. The clause 
only binds the principal affirmatively to the faithful performance of the 
duties of his office or position and does not covl?r the case of an abuse 
or usurpation of power. There are no negative words that the principal 
will commit no wrong nor do anything unauthorized by law. 

The judgment of the Superior Court is 
Affirmed. 

PAUL W. BROWN v. MONTGOMERY WARD & COMPANY. 

(Filed 10 April, 1940. ) 

1. Negligence 8 4d- 
The proprietor of a store is not an illsurer of the safety of its patrons 

but is under duty to exercise due care to keep the premises in a reason- 
ably safe condition and to give warning of any hidden peril. 

I n  order to hold a store proprietor responsible for injury to a patron 
caused by some article or substance on the floor at a place where cus- 
tomers may be expected to walk, the customer must show that the pro- 
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prietor either placed or permitted the substance to be there, or knew or by 
the exercise of due care should have known of its presence in time to have 
removed the danger or given proper warning of its presence. 

3. Evidence § 42d- 
Plaintiff was injured when he slipped and fell on oil or grease on the 

floor near a washing machine on display a s  he was going towards his 
wife who was inspecting rugs in another part of the store. Plaintiff testi- 
fied that after he fell, the rug salesman made a declaration to the effect 
that  the oil was from the washing machine which was "leaking again." 
Held:  The declaration was not a part of the res gcstce and the testimony 
should have been excluded a s  hearsay. 

4. Appeal and Er ror  39d- 
The admission of incompetent testimony is rendered harmless by the 

later admission of testimony of the same iniport by another witness with- 
out objection. 

5. Appeal a n d  Er ror  40- 
Where incompetent evidence is admitted in support of plaintiff's cause 

of action, the fact that had such evidence been excluded plaintiff might 
have offered competent evidence upon the point, will be considered by the 
Supreme Court in passing upon defendant's exception to the refusal of 
its motions for judgment of nonsuit. 

6. Same: Negligence 4d-Defendant held not entitled t o  nonsuit on  this 
appeal f rom judgment in  favor of customer injured in fall  i n  store. 

Plaintiff's evidence tended to show that  while he was a customer in 
defendant's store, he slipped on oil or grease on the floor of an aisle and 
fell to his injury. Incompetent testimony of a declaration of defendant's 
rug salesman to the effect that the oil or grease came from a washing 
machine on display which was "leaking again," mas admitted over objec- 
tion. Defendant contended that the only e~ idence  tending to show the 
source of the oil or grease or that it  had been on the floor for a sufficient 
length of time to give defendant express or implied knowledge of its 
presence, was the incompetent testimony of the declaration, and that 
therefore it is entitled to judgment a s  of nonsuit. Held:  There being 
testimony of another witness to the same declaration, admitted without 
objection, the testimony objected to was rendered harmless, and further, 
since plaintiff might hare offered competent evidence of such fact had 
the incompetent testimony been excluded, defendant's contention cannot 
be sustained. 

7. Negligence § 20- 

An instruction on the issue of contributory negligence to the effect that 
plaintiff would not be entitled to recovery if his negligence was the proxi- 
mate cause of the injury held for error in failing to charge on the ques- 
tion of concurring negligence that recovery would also be barred if plain- 
tiff's negligence was one of the proximate causes of the injury. 

APPEAL by defendant f rom Gwyn,  J., at J a n u a r y  Term,  1940, of 
CATAWBA. N e w  trial.  

Th is  was a n  action for  damages f o r  personal i n j u r y  due to a fal l  in  
defendant's store, alleged to  h a r e  been caused hy defendant's negligence. 
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Plaintiff's evidence tended to show that about 1 p.m., 1 February, 
1939, he and his wife were prospective customers in defendant's depart- 
ment store in the city of Hickory, on the second floor, in the furniture 
section. While plaintiff's wife was engaged wi:h one of defendant's 
salesmen in examining some rugs, and plaintiff was looking at  other 
articles in another part of the room, plaintiff started walking toward his 
wife in response to her call, when his foot slipped on some grease on the 
floor and he fell, sustaining injury. I t  was observed after his fall that 
there was grease or oil on the floor covering a space of ten or twelve 
inches, and that the grease appeared to be coming from underneath a 
washing machine located on a small platform six inches from the floor. 
The grease or oil appeared to be dripping from the washing machine on 
to the platform and running off on the floor, foi*ming a puddle. The 
place was not well lighted and plaintiff did not see the grease on the 
floor before he fell. Over objection of defendant, plaintiff was per- 
mitted to testify that shortly after he fell he heard defendant's salesman, 
head of rug or furniture department, speaking of ihe grease on the floor, 
say, "It is the washer leaking again." 

Defendant's evidence tended to show that there had been no grease or 
oil or other substance on the floor immediately before plaintiff fell, and 
that after he was discovered to have fallen there was, at the spot, kero- 
sene oil on the floor; that there was also found at the same time kerosene 
oil on the wringer post of the washing machine, whence it had run down 
to the platform, but nothing to show where the oil had come from; that 
no kerosene was used or kept on or about the washing machine, or in that 
department; that the heavy packing oil in the washing machine was not 
fluid enough to run or drip, and was enclosed in the casing of the ma- 
chine, bolted and sealed, with no crack or seam. The washing machine 
was new and was being exhibited for sale. The place was well lighted. 
Plaintiff previously had been employed by defendimt in one of its stores 
in another state. 

Issues of negligence, contributory negligence imd damage were an- 
swered by the jury in favor of the plaintiff. From judgment on the 
verdict, defendant appealed. 

W h i t l o c k ,  Dockery  Le. Shaw for plaint i f f ,  appellee. 
Theodore  F .  C u m m i n g s  for defendant ,  appel lant .  

DEVIX, J. The duty of proprietors of buildings with respect to 
invitees on their premises has been frequently sta-ed in the decisions of 
this Court (Bozuden v. Kress ,  198 N.  C.,  559, 152 S. E., 625; Andersoil 
v. A m u s e m e n t  Co., 213 N .  C., 130, 195 S. E., 386), and in those of 
other jurisdictions ( K r e s g e  v. Fader ,  116 Ohio St., 718, 58 A. L. R., 
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132). The concensus of these authorities is that the occupant of prem- 
ises to which others are invited to come for business or   lea sure owes to  
such persons the duty to exercise due care to  keep the premises in a 
reasonably safe condition and to give warning of any hidden peril. The 
proprietor, however, is not an insurer of safety, and, when claim is made 
on account of injury caused by some article or substance on the floor 
along and upon which customers may be expected to walk, in order t o  
justify recovery it must be made to appear that the proprietor either 
placed or  permitted the harmful substance to be there, or that he knew 
or by the exercise of due care should have known of its Dresence in time 
to have removed the danger or given proper warning of its presence. 
F o x  v. T e a  Co., 209 N .  C., 115, 182 S. E., 662;  Cooke v. T e a  Co., 204 
N.  C., 495, 168 S. E., 679;  Parker  v. T e a  Co., 201 N.  C., 691, 161 S. E., 
209; Robinson v. Woolworth,  80 Mont., 431. As was said in C u m m i n g s  
c. R. R., ante, 127, "There must be legal evidence of every material fact 
necessary to support the verdict." 

I n  the instant case the appellant urges the view that its motion for  
judgment of nonsuit should have been allowed, for the reason that plain- 
tiff's evidence fails to  show the source of the grease or oil, either that 
it was put there by defendant or that it had ?ken on the'floor at  the 
place where plaintiff fell fo r  a sufficient length of time to constitute 
evidence of knowledge of its presence on the part of defendant, and that 
the only material evidence on this point was the plaintiff's testimony 
as to the declaration of one of defendant's salesmen to the effect that the 
grease came from the washing machine which was '(leaking again." 
Defendant insists that this evidence was incompetent, as being the decla- 
ration of an agent after the event, and that defendant's objection thereto 
should have been sustained and the evidence excluded from consideration. 

We concur in the defendant's view that this testimony was incompetent 
and that objection thereto should hare been sustained. The declaration 
of this salesman, V J ~ O  was the salesman in charge of the rug and furni- 
ture department and at the time engaged in showing rugs to plaintiff's 
wife, waS: made after the plaintiff's fall and did not constitute part of 
the res g e s f ~ .  The testimony objected to was hearsay and incompetent. 
Hubbard v. R. R., 203 N.  C., 675, 166 S. E., 802; S f a l e y  v. P a r k ,  202 
N .  C., 155, 162  S. E., 202;  Batchelor v. R. R., 196 R. C., 84, 144 S. E., 
542; Y o u n g  v. S f e u 3 a r f ,  1 9 1  N .  C., 297, 131 S. E., 735; Xance  v. R. R., 
189 N. C., 638, 127  S. E., 635; Queen v. Ins .  Co., 177 K. C., 34, 97 
S. E., 741; 76 A. L. R., 1132; S m i t h  21. R. R., 68 N .  C.. 107; 20 Am. 
Jur. ,  571. 

The defendant further contends that the elimination of this testimonv 
would entitle it to have its motion for  judgment of nonsuit allowed. 
But we cannot reach that conclusion for  two reasons: (1) another wit- 
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ness later testified without objection to the same declaration, thus ren- 
dering harmless the error complained of (Wolfe v. Smith, 215 N. C., 
286, 1 S. E. [2d], 815), and (2 )  i t  has been several times held with us 
that  where a plaintiff's case depends upon incompetent testimony which 
has been erroneously admitted, this Court will consider the fact that  if 
the court below had excluded the testimony, the plaintiff might have 
offered other competent evidence of the fact. This was the ruling in 
Morgan v. Benefit Society, 167 N. C., 262, 83 S. E., 439, and Midgett 
v. Nelson, 212 N. C., 41, 192 S. E., 854, where new trials were awarded 
and nonsuit denied. 

The  defendant assigns as error a portion of ths  judge's charge on the 
issue of contributory negligence. The court charged the jury as follows : 
"The court charges you, that  if the defendant ha!3 satisfied you from the 
evidence, and by its greater weight-the burden being upon the defend- 
ant-that the plaintiff, on the occasion in question was negligent, and 
tha t  such negligence on the par t  of the plaintiff was the proximate cause 
of his in jury  and damage, then, upon such finding by the greater weight 
of the evidence, i t  would be your duty to answer the second issue yes. 
But,  if the defendant has failed to so satisfy you, i t  will be your duty 
to  answer the issue No." 

The vice of this instruction is that  i t  omits the essential element of 
concurring negligence, as pointed out in Wright v. Grocery Co., 210 
N. C., 462, 187 S. E., 564, where a new trial was awarded for a similar 
error. 

F o r  the errors pointed out, there must be a 
New trial. 

MRS. NETTIE M. ABERSETHY v. J. H. ARMBURST, EXECUTOR OF 

MRS. W. L. ARERNETHY 

(Filed 10 April, 1940.) 

1. Judgments 8 35- 
This action was instituted by a husband and wife against an executrix 

to recover for personal services rendered to the testatrix under contract. 
The executrix pleaded as an estoppel a prior judgment rendered in an 
action instituted by testatrix against the husband and wife. Held:  The 
record in the prior action was properly admitted in evidence, and is the 
only evidence competent to prove its content. 

8. Judgments 5 S S P r i o r  judgment held to brir subsequent action, it 
appearing that both actions were bawd upon same contract and that 
rights of parties thereunder had been adjudicated. 

A husband and wife instituted an action against an executrix alleging 
that they had boarded and cared for testatrix under an agreement with 
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testatrix that in return therefor she would permit them to occupy part 
of her house, furnish lights and water and further compensate them in 
money out of the proceeds of a contemplated sale of a certain parcel of 
land. The executrix pleaded in bar a judgment entered in an action 
instituted by testatrix a year prior to her death under which the husband 
and wife mere ejected from the premises upon adjudication that they had 
breached their contract to care for testatrix and were therefore no longer 
entitled to occupy the premises. The husband took a voluntary nonsuit 
and the action against the executrix was prosecuted by the wife. H e l d :  
Although the prior action was in ejectment, it  adjudicated the existence 
of the contract and that plaintiff had breached same and therefore the 
judgment bars the second action and precludes the fenze plaintiff from 
seeking to recover on the same contract which a jury had theretofore 
found had been breached by her. 

APPEAL by plaintiff, Nettie M. Abernethy (plaintiff R. 0. Abernethy 
having submitted to a voluntary nonsuit), from Bobbi t t ,  J., a t  Novem- 
ber Term, 1939, of CATAWRA. Affirmed. 

Civil action to recover compensation for personal services rendered 
defendant's testatrix. Plaintiffs allege, and offer evidence tending to 
show, that  on or about 7 June,  1935, they entered into a contract with 
the defendant's testatrix under the terms of which they were to move to 
and occupy a par t  of the residence of the deceased and have access to 
certain other portions thereof in consideration of the agreement on their 
par t  to pay the grocery bills of the deceased and to render such care, 
attention and assistance as one in her physical condition required, and 
tha t  the deceased would further compensate them in money when she 
received funds from the contemplated sale of a parcel of land adjoining 
her residence lot. 

The defendant admits an  agreement between the plaintiffs and his 
testatrix under the terms of which, as he alleges, plaintiffs were to hare  
the right to occupy a certain portion of the home of his testatrix, in 
return for such care, attention and assistance from the plaintiffs as the 
condition of the deceased might reasonably require, the said deceased to 
provide water and lights. 

The defendant further pleads that  the matters and things herein a t  
issue have heretofore been adjudicated in a n  action instituted by Mrs. 
W. L. Xbernethy, now deceased, against these plaintiffs, tried a t  the 
May  Term, 1939, Catawba County Superior Court. 

The defendant offered in evidence the judgment roll in the former 
action and a t  the conclusion of all the evidence the court below entered 
judgment allowing defendant's plea of res judicata and dismissing the 
action. The plaintiff excepted and appealed. 

W .  A. Self and M.  H.  Y o u n t  f o r  plaintif f ,  appellant.  
Theodore F. C u n ~ m i n g s  for defendant ,  appellee. 



3 74 I N  T H E  SUPREME COURT. [217 

BARNHILL, J. There was no error in the admission of the judgment 
roll in the former action. Defendant's testatrix was the party   la in tiff 
therein and these plaintiffs were the parties defendant. The record in 
the former action being in existence is the only evidence admissible to 
prove its contents. Gauldin v. Madison, 179 N. C., 461, 102 S. E., 851; 
Little v. Bost, 208 N. C., 762, 182 S. E., 448; Cribson v. Gordon, 213 
N .  C., 666, 197 S. E., 135; Whitaker v. Garrer,, 167 ?u'. C., 658, 83 
S. E., 759; Bruton v. Light Co., ante, 1. 

The former action was an action in ejectment to recover from these 
plaintiffs possession of that portion of the house otcupied by them under 
the contract set forth in this complaint upon the allegation that these 
  la in tiffs had breached the contract. I n  that action these  lai in tiff^ 
demanded a bill of particulars in respect to the terms and conditions of 
the contract, the breach of which was alleged. I n  response to this 
demand defendant's testatrix, plaintiff therein, filed the following : "Mrs. 
W. L. Abernethy was to furnish to Mr. and Mrs. R. 0. Abernethy, house, 
water and lights in consideration of said Abernethys' furnishing to 
Mrs. W. L. Abernethy board and care." 

At the trial of said cause in the Superior Court the jury, by its ver- 
dict, found as a fact that there was a contract as alleged by the plaintiff 
therein; that the defendants therein (plaintiffs herein) had breached 
said contract; and that the plaintiff therein (defendant's testatrix) was 
entitled to the immediate possession of said premises. These plaintiffs 
removed from said premises after a writ of possession had been issued 
in that action and an officer had called to their E ttention the fact that 
he had said writ for service. 

The plaintiff R. 0. Abernethy having submitted to a voluntary non- 
suit, became a witness for the plaintiff Nettie Id. Abernethy for the 
purpose, in part, of proving the contract. He  testified: "Let me ex- 
plain. I testified in that case and I swore to exactly the same state of 
facts that I have sworn to here today, as near as: I can recall. There 
should not be any difference in my testimony that I have given today 
and the testimony given in that case. I t  is as near the same as any 
human being can tell it. Upon that the issue (as to) the contract were 
answered adversely to me and to my wife. My wife and I did not 
appeal from the judgment rendered in that case. Upon that verdict and 
the judgment is what this order (the writ of ~ossession) was issued 
upon." 

While the former action was an action in ejectment and for the posses- 
sion of real property, the plaintiff therein was entitled to possession only 
in the event that the plaintiffs herein had breached their contract to 
furnish food and care for the plaintiff therein, a prmalytic, now deceased. 
The judgment roll in that case and the evidence offered by the plaintiff 
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herein show conclusively tha t  the  issue as  to  what  the  contract was 
between these plaintiffs and  the  defendant's testatrix was fu l ly  litigated. 
I t  was f u r t h e r  found  as  a fact  by  the  j u r y  t h a t  these plaintiffs breached 
the  contract about 1 2  months before the  death of defendant's testatrix. 
T h e  femo plaintiff seeks now to aga in  litigate these issues a n d  to recorer 
compensation f o r  services under  a contract which a j u r y  has  heretofore 
found was breached by  her. This  m a y  not  be permitted. She  has  had 
her  d a y  in court  and  must  abide by the  judgment rendered. A s  i t  was 
adjudged i n  the fo rmer  action t h a t  she has  breached the  contract she 
m a y  not now recover thereon i n  this  action. 

T h e  judgment below is  
Affirmed. 

SPEIGHT BOX & PANEL COMPANY, A CORPORATION, V. C. F. IPOCK 
AND E. R. IPOCK. 

(Filed 10 April, 1940.) 

1. Claim and Delivery 9 16- 
A surety on a replevin bond, within the limits of his obligation, is a 

party to the action and, if the bond is properly executed by him, is bound 
by the judgment against the principal and may not deny liability on the 
merits of the original controrersy and therefore, except in case of fraud, 
the proper procedure to challenge his liability on the ground that he did 
not in fact sign the bond is by motion in the cause. 

2. Same-Held: I t  was error  for  the  t r ia l  court t o  sign Anal judgment 
against surety prior to determination of surety's motion in t h e  cause. 

During the hearing on the referee's report in an action in claim and 
delivery, the surety on defendant's replevin bond made motion that his 
name be stricken therefrom upon his contention that he did not in fact 
sign same. The issue was submitted to the jury, which found that the 
surety did not in fact sign the bond. The court set aside the verdict and, 
upon the conclusion of the hearing, rendered judgment against the defend- 
ant  and the surety. Held: While the court had the power to set aside 
the verdict, the surety's motion was still pending, and although a surety 
is not ordinarily prejudiced prior to the rendition of judgment, it was 
error for the court to sign final judgment prior to the determination of 
his motion. 

3. Appeal and  Er ror  § 2- 

The appeal of the surety on a replevin bond from final judgment entered 
against him and his principal prior to the determination of the surety's 
motion that his name be stricken from the bond on the ground that in 
fact he did not sign same, is held not premature, since the final judgment 
would preclude the surety from thereafter litigating the question. 
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MOTION in the cause by C. D. Heath, alleged surety on replevin bond 
of defendants, before H a m i l t o n ,  Special  J u d g e ,  at October Term, 1939, 
of CRAVEN. New trial. 

Plaintiff instituted the action to recover possession of certain personal 
property conveyed by mortgage to the plaintiff. A writ of claim and 
delivery was issued and the defendants filed a replevin bond. The name 
of C. D. Heath appears thereon as surety. 

The cause was referred and upon the report of the referee at the 
October Term, 1939, the judge proceeded to hear the exceptions to the 
referee's report. During the hearing, Heath, having been advised that 
his name appeared upon the replevin bond as a surety for the defendant, 
filed a motion that his name be stricken from 1;he defendant's under- 
taking, which motion was supported hy an affidavit that he never signed 
or authorized the signing of said bond. 

The said Heath, by consent, was permitted to file the motion in the 
cause pending the hearing and the court suspended proceedings upon the 
referee's report to submit to a jury the issue raised. by the motion. After 
hearing the evidence and the charge of the court the jury answered the 
issue submitted finding that Heath did not sign the bond. 

After the rendition of the verdict, the court, in the exercise of its 
discretion, set the verdict aside and, upon the completion of the hearing 
upon the referee's report, rendered judgment against the defendants and 
the said Heath. Heath excepted and appealed. 

R. E. W h i t e h u r s t  for plaint i f f ,  appellee. 
W .  R. R. G u i o n  for C. D .  H e a t h ,  appel lant .  

BARNHILL, J. The plaintiff is entitled to a judgment against the 
sureties on the defendant's undertaking accordirg to the terms of the 
instrument, to be recovered in the original action. The sureties, within 
the limits of their obligation, are considered parties of record, a%d the 
defendants their principals. N c D o n a l d  v. M c B r y d e ,  117 N .  C., 125, 
23 S. E., 103; Wal lace  v. Robinson ,  185 N.  C., 530, 117 S. E., 508; 
T r u s t  Co.  v. H a y e s ,  191 N. C., 542, 132 S. E., 466; Long  v. Meares ,  
196 N. C., 211, 145 S. E., 7. I t  is upon this theory that judgment 
against the sureties is rendered in the original action to the end that the 
whole controversy may be adjusted at  once. 

Ordinarily, the sureties are not prejudiced until judgment is rendered. 
Except in case of fraud, Wal lace  u. Robinson,  supra ,  a surety upon a 
replevin bond may challenge his liability for that he did not in fact sign 
the bond, or for other cause, by motion in the original action. Long  
v. Meares ,  supra;  Nirnoclcs v. Pope ,  117 N .  C., 315. But if he signed 
the bond he may not deny liability on the merits of the original contro- 
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versy. He  is bound even by a judgment consented to by defendants. 
Nimocks  v. Pope,  supru; Wallace v. Robinson, supra; Long v. Meares, 
supra. 

The movant was permitted to appear in the original action and to file 
a motion to strike his name from the re~ lev in  bond for the reason he 
never signed or authorized the signing of the same prior to judgment. 
The issue raised by the motion was submitted to a jury upon the evidence 
offered and was answered in his favor. The court, as it had a right to 
do, set the verdict aside. But in so doing it did not order a new trial 
on the issue. Instead, it proceeded to judgment not only against the 
principals but against the appellant as well. This was done notwith- 
standing the fact that the issue raised by the motion was still pending 
and undetermined. 

The movant is liable upon the judgment rendered only in the event 
that he signed the replevin bond or authorized someone else so to do in 
his name, place and stead. He has raised, by proper procedure, an issue 
as to his liability upon the judgment rendered. The court was without 
authority to hear and determine the facts in respect thereto. Even if 
i t  be conceded that the motion was prematurely made judgment has now 
been entered and the court adjudged his liability while his motion was 
pending. A substantial right is thereby affected and if the judgment 
is affirmed as against him, upon the present record, he may be precluded 
hereafter from litigating the question presented. 

The appellant is entitled to his day in court and upon the issue raised 
he is entitled to a trial by jury. I f  it shall be determined that he in 
fact signed the bond, then the plaintiff is entitled to judgment against 
him as against the principals. Under the circumstances presented on this 
record we are of the opinion that his appeal from the judgment to which 
he duly excepted is not premature. 

As to C. D. Heath, on the question of his suretyship upon the bond, 
there must be a 

New trial. 

M. M. RICKMAN v. R. J. HOLSHOUSER A K D  R. J. HIGGINBOTHAM, 
TRADING AND DOING BUSISESS AS hfOORESVILLE IRON WORKS. 

(Filed 10 April, 1940.) 

Assignments § % 

An assignment by an employee of wages earned and due him by the 
employer is valid without acceptance by the employer, and the assignee 
may sue the employer thereon, C. S., 446, the provision of chapter 410, 
Public Laws of 1935, being applicable only to wages to be earned in the 
future. 
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APPEAL by defendants from Gwyn, J., at  November Term, 1939, of 
IREDELT,. Affirmed. 

Action to recover $5.50 wages due one of defendant's employees which 
had been assigned by him to the plaintiff. From judgment for plaintiff 
on agreed statement of facts, defendants appealed. 

W .  C. Coughenhour and R. Lee M7righf for p!ainfiff 
Walter H. Woodson for defendants. 

DEVIN, J. The right of the assignee of a chcse in  action arising out 
of contract to sue therefor i n  his own name has been declared by statute 
(C. S., 446), and has been upheld in numerous decisions of this Court. 
Fertilizer Works v. Newbern, 210 N .  C., 9,185 S. E., 471; Horne-Wilson, 
Inc., v. Wiggins Bros., Inc., 203 Tu'. C., 85, 164 13. E., 365; Trust Co. v. 
Williams, 201 N .  C., 464, 160 S. E., 484; Craig v. Stewart, 163 N .  C., 
531, 79 S. E., 100; Vaughan v. Davenport, 159 3.. C., 369, 74 S. E., 967; 
Harris v. Burwell, 65 N .  C., 584. 

The contention of defendants that the assignment of wages by an  
employee is invalid unless accepted in writing by the employer, as pro- 
vided by ch. 410, Public Laws 1935, cannot avail, since that  act applies 
only to assignments of wages to be earned in the future. Here it is 
agreed that  the amount sued for is based upon the assignment of wages 
already earned and due by the defendants to the ,assignor. The fact that  
another instrument executed by the employee refers to wages to become 
due is immaterial. 

The judgment below is 
Affirmed. 

ROSELLA KEEN A N D  HUSBAND, P. G .  KEEN, A N D  VANCY BELLE BLACK- 
MON, v. D. T. PARKER A R D  WIFE, ALICE PARKER, T. H. SANSEM, 
TRUSTEE, AND ?i. M. JOHNSON, TRAUIRQ AS THE JOHSSON COTTON 
COMPANY, A N D  BESSIE JOHNSOS. 

(Filed 10 April, 1940.) 

1. Ejectment § O- 
In ejectment plaintiff may not rely upon the weakness of defendant's 

title, but has the burden of pleading and proving title good against the 
world, or good against the defendant by estoppel. 

2. Same- 
Plaintiff in ejectment may connect defendant with a common source of 

title and show in himself a better title from that source. 



N. C.] SPRING TERM, 1940. 379 

3. Judgments  8 1- 
A consent judgment is  the contract of the parties entered upon the 

records with the approval and sanction of a court of competent jurisdic- 
tion, and its provisions cannot be modified or set aside without consent of 
the parties except for fraud or mistake. 

4. Judgments 8 4- 

The procedure to set aside a consent judgment for fraud or mistake is 
by independent action. 

5. Judgments 8 % 

I t  is not required that  the provision of a consent judgment be predi- 
cated upon issues raised by the pleadings, it  being sufficient if the court 
has general jurisdiction of the subject matter of the agreement of the 
parties. C. S., 593, a s  amended by chapter 92, Public Laws, Extra Session, 
1921. 

6. Same: Partition 9 4--Consent judgment in  partition t h a t  life tenant  
was owner in  fee of property upheld upon facts in  this case. 

The owners of land executed deed to their three daughters as  tenants 
in common, reserving a life estate. The life tenants and two of the 
remaindermen instituted partition proceedings for actual partition and 
the third remainderman sought sale for partition. Actual partition was 
ordered. Defendants, the third remainderman and her husband, excepted 
to the report of the commissioners and prayed for a redirision or a sale 
for partition. Thereupon judgment was entered by consent of all the 
parties which provided that the male life tenant should be the owner in 
fee of the property and that it  should be charged with a lien in a specified 
sum in favor of each of the remaindermen. Held: The clerk of the court 
had general jurisdiction of the subject matter of the consent judgment 
and same is binding upon the parties, since the clerk has jurisdiction 
of proceedings for actual partition or for public or private sale for parti- 
tion, and upon issue of title being raised, to enter a consent judgment 
relating thereto, certainly after transfer of the cause to the civil issue 
docket, and even if i t  be conceded in the present action that he had no 
jurisdiction to adjudicate title, the consent judgment amounted in effect 
to a private sale for partition over which he had jurisdiction. 

7. Judgments $ 1- 
Where a judgment recites that it  is entered by consent of all the parties, 

but is signed only by the attorneys for the respective parties, naming 
them, it  will be presumed, nothing else appearing, that the attorneys had 
authority to sign same, and the judgment is binding upon the parties and 
those standing in privity to them. 

8. Ejectment §§ 12, 13- 

In  an action in ejectment, matters in the nature of an estoppel in pais, 
whether relied upon affirmatively or by way of defense, must be pleaded, 
and in the absence of a specific plea, evidence of estoppel by conduct is 
incompetent. 

9. S a m e -  

In  an action in ejectment evidence impeaching an nlleged title deed is  
competent under a general denial. 
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10. Same- 
Where the deed to plaintiff contains an agreement under which plaintiff 

assumed a prior mortgage on the land, defendant, claiming under rnesne 
conveyances from the purchaser at  the foreclosc.re sale of the mortgage, 
may rely upon the debt assumption agreement to estop plaintiff from 
denying the vnlidity of the mortgage, even though the estoppel is not 
specifically pleaded, since the evidence is in derogation of the title asserted 
by plaintiff. 

11. Mortgages § B b :  Estoppel § l- 
Where a grantee in a deed assumes the payment of a debt secured by 

mortgage or deed of trust on the land conveyed he thereby becomes the 
principal debtor and is estopped to deny that :he mortgage or deed of 
trust is valid. 

APPEAL by plaintiffs from Parker,  J., at  Fe l~ rua ry  Term, 1939, of 

Civil action in ejectment and to remove cloud upon title. 
Plaintiffs allege : I n  first cause of action: That  they are owners and 

entitled to possession of two certain tracts of land in  Ingrams Township, 
Johnston County, described in and conveyed by ri deed dated 13  March, 
1925, duly registered, from J. M. Blackmon and wife, Phereby Black- 
mon, to the plaintiffs Rosella Keen and Vancy B. Blackmon, and Oza D. 
Smith, i n  which life estates are reserved to J. M. Blackmon and Phereby 
Blackmon, both of whom are now dead; and that  by deed dated 1 Decem- 
ber, 1938, Oza D. Smith conveyed her interest in said land to the plain- 
tiff Rosella Keen. 

I n  second cause of action: That  on 3 Deceinber, 1934, defendants 
N. M. Johnson and wife, Bessie Johnson, executed a deed which is duly 
recorded and purports to convey said lands in fee to defendant D. T. 
Parker,  who on the same day executed a deed of irust, duly registered, to 
defendant T. H. Sansem, trustee for defendant X. M. Johnson, trading 
as Johnson Cotton Company; that  said deed and deed of trust are cloud 
upon the title of the plaintiffs for that  they cre<ite no estate for longer 
period than the duration of said life estates. 

All defendants except D. T. Parker  and wife filed answer and deny 
title of plaintiffs alleged in the first cause of action, and, while admit- 
ting the execution of the deed and deed of trust, as alleged in the second 
cause of action, deny that  same are clouds upon the title of plaintiffs. 

And for a further defense to both causes of action alleged in the com- 
plaint, defendants aver in substance tha t :  I n  a special proceeding 
instituted 24 January ,  1928, i n  Superior Court of Johnston County, 
entitled "J. M. Blackmon and wife, Phereby E. Blackmon, Rosella 
(Blackmon) Keen and husband, P. G. Keen, and Vancy 13. Blackmon 
v. Oza D. (Blackmon) Smith and husband, I r a  Smith," a petition, sub- 
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scribed by Marion Lee, as attorney for petitioners and verified by Vancy 
B. Blackmon, was filed alleging that  J. M. Blackmon and wife, Phereby, 
have a life estate and Rosella Blackmon Keen, Oza D. Blackmon Smith 
and Vancy B. Blackmon, one-third each in and to said land, and praying 
for partition of said lands into three equal shares; that  on 27 February, 
1928, an answer subscribed by Parker  & Martin, as attorneys for 
defendants, and verified by defendant Oza D. Smith, was filed in which 
it is averred that  said lands cannot be divided without serious in jury  to  
all parties, and especially the defendants, and that  same should be sold 
for partition; that  if actually divided, the defendants would own only 
about 16% acres, which would be subject to the life estate of J. M. 
Blackmon and wife, Phereby, and would be of practically no value; and 
a sale would be to the advantage and best interest of all concerned; tha t  
on 12 May, 1928, the defendant therein, Oza D. (Blackmon) Smith, filed 
exceptions to the report of the commissioners appointed to make the 
partition of the lands described in  the petition and prayed the court to  
set aside division as made and order a re-division, or that  the interest of 
the parties in the lands be sold as prayed for in her original answer; 
and that on 26 May, 1928, "by consent of all the parties" evidenced by 
the signatures of J. I r a  Lee and Marion Lee, by J. I r a  Lee, attorneys 
for the plaintiffs, naming them, and of James D. Parker,  attorney for 
the defendants, naming them, the clerk of Superior Court entered judg- 
ment in said special proceeding in which it is adjudged and decreed : 

"1. That the report of commissioners heretofore appointed in this 
cause to make partition of the remainder interest in the said lands be 
and the same is hereby set aside. 

"2.  That J. M. Blackmon is declared the owner in fee simple of the 
lands described in said petition. 

"3. That  the said plaintiff J. M. Blackmon is indebted to t h ~  plaintiff 
Vancy B. Blackmon in the sum of $162.46, together with interest on the 
same a t  the rate of six per cent per annum from January  12, 1926, and 
that  the same is a specific lien on the lands described in the petition in 
this cause. 

"4. That  the plaintiff is indebted to the defendant I r a  Smith in the 
sum of $162.46, together with interest on the same from Janua ry  12, 
1926, until paid, and that the samc is a specific lien on the lands de- 
scribed in the petition in this cause. 

"5. That  the plaintiff is indebted to the defendant I r a  Smith in the 
further sum of $387.50, together with interest on the same from January  
1, 1928, and that  the same is a specific lien on the lands described in the 
petition in this cause, and that  $224.00 of said amount is for debt as- 
sumed by the plaintiff, J. M. Blackmon, the same being indebtedness due 
by his said daughter, Rosella B. Keen, over and above the amount which 
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he has assumed for either one of his other two daughters in consideration 
of the adjudication herein made that he is the owner of the remainder 
interest in the lands described in the petition in this cause, which interest 
was heretofore conveyed to his said daughters, Rosella Blackmon Keen, 
Vancy B. Blackmon and Oza D. Blackmon Smith, as tenants in com- 
mon." 

6. That J. M. Blackmon shall pay the costs of this action ; and 
7. That upon certificate by the clerk to the register of deeds the deed 

from J. M. Blackmon and wife to Rosella Blackmon Keen, Vancy B. 
Blackmon and Oza D. Blackmon Smith, which is recorded in Book 170, 
p. 40, "be marked on the margin thereof as set aside and canceled by this 
judgment." 

Defendants further aver "that plaintiffs Rose'lla Keen and husband, 
P. G. Keen, and Vancy Belle Blackmon are precluded and estopped from 
asserting any rights to" the said land, and "plead such estoppel against 
the plaintiffs." (2) That on 29 August, 1928, pursuant to the consent 
judgment the register of deeds of Johnston County canceled of record the 
deed from J. M. Blackmon and wife, Phereby Blackmon, to Rosella 
Keen, Oza D. Blackmon and Vancy B. Blackmon. (3) That the defend- 
ants N. M. Johnson and wife, Bessie Johnson, in defense of the warranty 
contained in their deed to defendants D. T. Parker and wife, Alice 
Parker, referred to in plaintiffs' second cause of action, aver that since 
the rendition of the said consent judgment in faid special proceeding 
title to said lands has passed to them by and through these conveyances : 
(a )  Warranty deed from J. M. Blackmon and wife to M. F. Holly, 
dated 21 August, 1928, duly registered 5 September, 1928; (b) deed of 
trust from M. F. Holly and wife to Raleigh Savings Bank & Trust Go., 
Trustee, securing note of $1,500 due to Atlantic Joint Stock Land Bank 
of Raleigh, dated 26 September, 1928, duly registered. 26 September, 
1928, in Book 230, at  p. 4 ;  (c) deed of foreclosure from North Carolina 
Bank & Trust Co., Trustee, successor of the Rrrleigh Savings Bank & 
Trust Company, Trustee, and James P. Lee to Atlantic Joint Stock Land 
Bank, dated 10 October, 1928, duly registered 31 October, 1932 ; and (d )  
deed from Atlantic Joint Stock Land Bank to N. M. Johnson, dated 
31 October, 1932, which contains covenants of seizin, of right to convey, 
against encumbrance, and general warranty-all of which are by refer- 
ence made a part of the answer. 

Plaintiffs in reply admit the averments as to judgment roll in the 
special proceeding, but deny that they are estopped by the consent judg- 
ment therein for that they allege said judgment, as entered, is "void for 
that the court had no jurisdiction of the matters attempted to be adjudi- 
cated and settled in said judgment, particularly paragraph two of said 
judgment declaring the plaintiff J. M. Blackmon to be owner in fee 
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simple of the lands described in  said petition, as there was no such alle- 
gation or admission in  the pleadings"; and that  there was no allegation 
or admission in the pleadings upon which to base that part  of the judg- 
ment providing for cancellation of the deed, and the court was without 
jurisdiction of the subject matter, and, hence, the judgment with respect 
thereto is therefore void; and deny that they are estopped by said judg- 
ment;  and that  they were advised by attorneys at  the time that  said 
judgment '(did not change the status of the property and if the said 
grantees in said deed from J. M. Blackmon and wife to plaintiffs in this 
action desired the remainder interest of said property in  the said J. M. 
Blackmon and wife, i t  would be necessary for them to execute deeds for  
that purpose, which was never done." 

While plaintiffs in reply further admit the entry of cancellation made 
by the register of deeds as averred by defendants, they deny that  such 
entry has the force and effect of cancellation of the deed, and allege that  
entry was notice to subsequent purchasers and others dealing with respect 
to said land that the entry was based upon the said special proceeding 
and was constructive notice to them that  the judgment in said special 
proceeding is void for lack of jurisdiction; and that in dealing with said 
property subsequent grantees took the conveyances with notice that J. M. 
Blackmon and wife, Phereby E .  Blackmon, could convey only an  estate 
for the duration of their lives. Plaintiffs further say in reply that  the 
title acquired by N. M. Johnson was only during the lives of J. M. 
Blackmon and wife, Phereby E. Blackmon. 

Upon the trial below it was stipulated that summons in this action, 
with complaint, was duly served on defendants D. T. Parker and wife 
on 2 January,  1939, and on other defendants on 5 January,  1939; that 
J. M. Blackmon is the common source of title asserted by plaintiffs and 
by defendants to the land in question and that same are the lands de- 
scribed in the various instruments in evidence. 

Plaintiffs introduced in evidence records of the deeds referred to in the 
first cause of action set forth in their complaint, and testimony tending 
to show that both J. M. Blackmon and his wife, Phereby Blackmon, are 
dead ; and for the purpose of attack : (1) Record of the deed and deed of 
trust referred to in the second cause of action set forth in their com- 
plaint, (2 )  record of the special proceeding entitled ('J. M. Blackmon 
e t  al. v. Oza D. Smith," referred to in the answer and in the reply; and 
(3) record of the entry of cancellation of deed of date 13 March, 1925, 
from J. M. Blackmon and wife to Rosella Keen, Oza D. Smith and 
Vancy B. Blackmon. 

Defendants, who filed answer, introduced in evidence the judgment 
roll in said special proceeding and record of said deeds in fee simple 
form and of said deed of trust purporting to convey the land in question 
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as averred in the further answer, as follows: ( a )  Deed from J. M. 
Blackmon and wife to M. F. Holly; (b) deed of trust from M. F. Holly 
and wife to Raleigh Savings Bank & Trust Co., Trustee, to secure note 
of $1,500 due Atlantic Joint Stock Land Bank; (c) deed of foreclosure 
from North Carolina Bank $ Trust Company Trustee, successor of 
Raleigh Savings Bank & Trust Company, Trugtee, to Atlantic Joint 
Stock Land Bank; (d)  deed from Atlantic Jo i r t  Stock Land Bank to 
N. M. Johnson; and (e) deed from N. M. Johnson and wife to D. T. 
Parker, dated 3 December, 1934, and duly registered. 

Defendant, for the purpose of proving estoppel against Vancy B. 
Blackmon, then offered : (1)  Deed from M. F. Holly and wife to J. M. 
Blackmon, dated 26 September, 1928, in fee simple form, registered, and 
purporting to convey the lands in question. Exception. (2)  Deed in 
like form from J. M. Blackmon and wife to Vancy Belle Blackmon 
dated 1 November, 1928, duly registered, purporting to convey said 
lands in fee simple, reserving to grantors life e s t ~  tes therein, which deed 
contains the following provision: "The said T'ancy Belle Blackmon, 
grantee herein, assumes the payment of an amortization mortgage, which 
was obtained by M. F. Holly and wife, from the Atlantic Joint Stock 
Land Bank of Raleigh, dated 1 September, 1928, of record in the registry 
of Johnston County, in Book 230, at page 4, in the sum of $1,500.00, 
and payable in semi-annual installments of $52.50 each, due on Septem- 
ber 1, and March first of each year for a period of 33 years." (3)  Mort- 
gage deed from P. G. Keen and wife, Rosella Keen, to I r a  C. Smith, 
dated 12 January, 1926, conveying an undivided L,/3 interest in said lands 
as security for a note for $387.50, dur 1 January, 1937-Exception-and 
the marginal record of the mortgage deed showing cancellation by regis- 
ter of deeds upon the original instrument, together with the note secured 
thereby, marked paid and satisfied by the mortgzgee, being exhibited on 
29 September, 1928. (4)  Mortgage deed from Vancy Belle Blackmon 
to I r a  C. Smith dated 12 January, 1926, duly registered, and conveying 
1/3 undivided interest in said lands as security for a note of $165.00, due 
1 January, 1927, showing marginal record of cancellation on 28 January, 
1938, in the manner last above set forth. 

Defendant further offered oral uncontradictec testimony of the wit- 
nesses, M. F. Holly and Claude C. Cannady, tending to show that M. F. 
Holly took title to the lands in controversy from J. M. Blaokmon and 
wife for the sole purpose of obtaining a loan from the Atlantic Joint 
Stock Land Bank with which "to pay off the then existing indebtedness 
against said lands"; that he procured the loan of $1,500; that out of 
the proceeds of the loan I r a  Smith was given $596.23, 22 September, 
1928, in payment of the ~nortgage from Rosell~ Keen and husband to 
him for $387.50, and judgment against J. M. Blackmon, and $521.81 
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was paid to J. W. Sanders in satisfaction of a mortgage from Vancy 
Belle Blackmon to him; that a few days after securing the loan, M. F. 
Holly and his wife, who did not profit by the transaction, reconveyed the 
land to J. M. Blackmon; and that Mrs. Rosella Keen and Vancy B. 
Blackmon knew what Holly was doing and "approved of his acts in 
reference to all transactions thereto." 

Defendant, having reserved exception to refusal to grant motion for 
judgment as of nonsuit at the close of plaintiffs' evidence, renewed 
motion at close of all the evidence. From judgment allowing same, 
plaintiffs appeal to Supreme Court and assign error. 

E z r a  P a r k e r  for plaintif fs,  appellants.  
I .  R. W i l l i a m s  for defendants ,  appellees. 

WINBORNE, J. These are the decisive questions on this appeal: 
1. Where it appears upon the face of the record that, in a special 

proceeding for partition of remainder in land subject to life estates, 
instituted by some of the remaindermen, including a married woman and 
her husband, with whom the life tenants join, as petitioners, against the 
other remaindermen, a married woman and her husband, as defendants, 
no issue of fact as to the respective interests of the parties being raised 
by the pleading, the clerk of Superior Court enters a judgment recited 
to be "by consent of all parties," but only signed by counsel for peti- 
tioners, naming them, and by counsel for defendants, naming them, 
adjudging the life tenant to be the owner in fee simple of the land, 
charged with the lien of specific sums of money payable to or for the 
remaindermen, respectively, payment of which the life tenant assumes 
in consideration of such adjudication, nothing else appearing, is the 
judgment as a matter of law res judicata of the rights of the remainder- 
men in and to the land? 

2. I n  an action for the recovery of land, may estoppel by conduct or 
in pais be invoked as a matter of defense without special and specific 
plea ? 

3. I s  the grantee in a deed, who assumes payment of mortgage on the 
land, estopped to deny the validity of the mortgage? I f  so, may such 
estoppel be invoked in an action in ejectment without special plea? 

We are of opinion that the first and third questions, as well as the 
question following the latter, are properly answerable in the affirmative, 
but that the second should be answered "No." 

I n  an action for the recovery of land plaintiff must rely upon the 
strength of his owr? title, and not upon the weakness of that of his adver- 
sary. To recover in such action plaintiff must show title good against 
the world, or good against the defendant by estoppel. Plaintiff must 

13-217 
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assume the burden of allegation as well as of proof. Mobley v. Griffin, 
104 N.  C., 112, 10 S. E., 142; Rumbough v. Sackett, 141 N .  C., 495, 
54 S. E., 421; Shelly v. Grainger, 204 N .  C., 488, 168 S. E., 736; 
Carson v. Jenkins, 206 N .  C., 475, 174 S. E., 53.71. See, also, Prevatt 
v. Harrelson, 132 N .  C., 250, 43 S. E., 800; Moore v. Miller, 179 N .  C., 
396, 102 S. E., 627. 

A prima facie showing of title may be made by either of several 
methods. By one of these plaintiff may connect the defendant with a 
common source of title and show in himself a better title from that 
source. Mobley v. Griffin, supra. 

1. I n  the present action, i t  being admitted that both plaintiffs and 
defendants claim under a common source of title, plaintiffs elect to show 
in themselves a better title from that source. The controversy in the 
main involves the question as to the validity of the consent judgment of 
26 May, 1928, in the special proceeding for partition of the lands which 
are the subject of the case in hand. 

Defendants assert the validity of that judgment, claim title by virtue 
of it through mesne conveyances, and plead it as an estoppel in bar of 
plaintiffs' right to maintain this action. 

On the other hand, plaintiffs deny that they are estopped by the judg- 
ment and allege by way of attack that the judgment is void for that the 
court had no jurisdiction of the matters attempted to be adjudicated and 
settled therein, particularly, (1)  wherein, in the absence of allegation or 
admission in the pleadings, J. M. Blackmon is declared to be the owner 
in fee simple of the lands described in the petilion, (2)  wherein there 
is an attempt to set aside and cancel the deed from J. M. Blackmon and 
wife to Rosella B. Keen, Vancy B. Blackmon, and Oza D. Blackmon 
Smith, theretofore registered, for that not only is there an absence of 
pleading upon which to base same, but that the clerk of Superior Court 
is without jurisdiction of the subject matter, and (3) for the further 
reason, as contended in brief filed here, that evidmce of compliance with 
constitutional and statutory requirements for the conveyance of land by 
married women does not appear in the judgment roll. 

I n  this connection it is noted that plaintiffs in their attack upon the 
consent judgment do not rely upon or offer evidence tending to show 
fraud or mistake, nor do they allege or offer evidence tending to show 
that the attorneys, who consented thereto, were not in fact authorized to 
act "by consent of all the parties" as therein recited. Hence, the force 
of plaintiffs' attack is directed to matters appearing upon the face of 
the judgment roll and judgment, that is, is the judgment in the light 
of the pleadings void as a matter of law? We d3 not think so. 

I t  is a settled principle of law in this State that a consent judgment 
is the contract of the parties entered upon the records with the approval 
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and sanction of a court of competent jurisdiction, and that such con- 
tracts cannot be modified or set aside without the consent of the parties 
thereto, except for fraud or mistake, and that in order to vacate such 
judgment an independent action must be instituted. Weaver v. Hamp- 
ton, 201 N .  C., 798, 161 S. E., 480; Wilcox v.  Wilcox, 36 N.  C., 36; 
Edney v. Edney, 81 N.  C., 1 ;  Stump v. Long, 84 N .  C., 616; McEachern 
v. Kerchner, 90 N. C., 177; J7aughan v.  Gooch, 92 N .  C., 524; Bank v.  
Comrs., 119 N .  C., 214, 25 S. E., 966; Henry v. Hilliard, 120 N .  C., 479, 
27 S. E., 130; Bunn  v. Braswell, 139 N. C., 135, 51 S. E., 927; Bank 
v. McEwen, 160 N .  C., 414, 76 S. E., 222; Simmons v. McCullin, 163 
N .  C., 409, 79 S. E., 625; Harrison v.  Dill, 169 N .  C., 542, 86 S. E., 
518; Belcher v. Cobb, 169 N.  C., 689, 86 S. E., 600; Gardiner v. May, 
172 N .  C., 192, 89 S. E., 955; Holloway v.  Durham, 176 N .  C., 550, 97 
S. E., 486; Morris v. Patterson, 180 N. C., 484, 105 S. E., 25; Dis- 
tributing Co. v. Carraway, 189 N .  c., 420, 127 S. E., 427; Bank v.  
Mitchell, 191 N.  C., 190, 131 S. E., 656; Board of Education v. Comrs., 
192 N .  C., 274, 134 S. E., 852; Ellis v. Ellis, 193 N .  C., 216, 136 S. E., 
350. 

The Court has expressed the principle in various forms, among which 
are these: "A decree by consent is the decree of the parties put on file 
with the sanction and permission of the court; and in such decrees the 
parties acting for themselves may provide as to them seems best concern- 
ing the subject matter of the litigation.'' Edney v. Edney, supra. 

"Consent judgments are in effect mere contracts of parties, acknowl- 
edged in open court in order to be recorded. As such they bind the 
parties themselves thereto as fully as other judgments.'' Bank v. Comrs., 
supra. 

Speaking with respect to jurisdiction in such cases, Clark, C. J., in 
Morris v. Patterson, supra, states that :  "It is true that consent cannot 
confer jurisdiction but when, as in this case, the court had jurisdiction 
and the parties had power to consent, the judgment is conclusive." 

The question then arises as to whether in the proceeding in question 
the clerk had jurisdiction of the subject matter of the judgment. I n  
some respects, we think so. 

I n  this connection it may be noted that while the primary purpose of 
special proceedings for partition is the severance of the unity of posses- 
sion, the parties may put the title in issue, and when they do so, and the 
title is adjudicated, the judgment is conclusive and binding. I n  such 
proceeding when tenancy in common, which is the necessary basis for it, 
is denied and there is a plea of sole seizin or an issue of title raised, the 
proceeding in legal effect is converted into an action in ejectment and 
should be transferred to the civil issue docket for trial.upon issue of 
title. Gibbs v.  Higgins, 215 N.  C., 201, 1 S. E .  (2d), 554, and cases 
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cited. I n  that event, after such transfer, unqul?stionably the clerk of 
Superior Court has express statutory authority to sign a consent judg- 
ment. The statute provides that the clerk of Superior Court is author- 
ized to enter consent judgments at any time, and mch consent judgments 
so entered become the judgments of the Superior Court. C. S., 593, as 
amended by Public Laws 1921, Extra Session, ch. 92. Weazer v. Hamp- 
ton, supra. 

On the other hand, it may be said that although in a special proceed- 
ing for partition so converted into an action of ejectment, the clerk may 
have jurisdiction to so sign a consent judgment, the pleadings in the pro- 
ceedings in question do not raise an issue of title. This is true, but, on 
the contrary, the judgment in effect put the title in issue and settles it. 
I t  is generally held that provisions in judgments and decrees entered by 
consent of all the parties may be sustained and enforced, though they are 
outside the issues raised by the pleadings, if the court has general juris- 
diction of the matters adjudicated. Annotations 86 A. L. R., 84. And, 
in this connection, this quotation from opinion by Hoke, J., in Holloway 
L*. Durham, supra, is appropriate: "The decisions of this State have 
gone far in approval of the principle that a judgrnent by consent is but a 
contract between the parties put upon the recorc with the sanction and 
approval of the court and would seem to uphold the position that such a 
judgment may be entered and given effect as tcl any matters of which 
the court has general jurisdiction, and this with or without regard to 
the pleadings," citing cases. 

Moreover, in the special proceeding in quest~on it appears that the 
purpose of the action was the partition among tenants in common of 
their interest in remainder in certain lands. The petitioning remainder- 
men sought actual partition. The responding r~?maindermen contended 
for a sale for partition. For either purpose the clerk of Superior Court 
had jurisdiction both of parties and of subject matter. Chapter 63 of 
Consolidated Statutes of 1919, as amended. An actual partition was 
ordered by the clerk, but upon the roming in of the report of the com- 
missioners the defendants filed exceptions to r e p ~ t  and prayed that the 
division as made be set aside, and that an order of re-division or for sale 
of the lands be made. Thereupon, the judgmenr, "by consent of all the 
parties," as therein recited, and as hereinabove described, was entered, 
striking out the report of the commissioners and declaring J. M. Black- 
mon, one of the life tenants, father of remaindcrmen, and party to the 
proceeding, to be owner in fee simple of the lands in question, charged 
with the lien of specific sums of indebtedness to or for the remainder- 
men, respectively, payment of which he assumed in consideration of the 
adjudication of title so made. Though not in accordance with statutory 
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procedure, the judgment, in the light of the factual setting, in effect 
confirmed a private sale of the interests i n  remainder. 

That  the jurisdiction of the clerk includes the right to authorize 
private sale of land "has too frequently been decided by this Court to 
be now open to question." Wooten v. Cunningham, 171 N.  C., 123, 
88 S. E., 1, and cases cited. While in this State the clerk of Superior 
Court is a court of very limited jurisdiction, having only such authority 
as is given by statute, Beaufort County 21. Bishop, 216 N. C., 211, 4 
S. E. (2d),  525; McCauZey v. McCauley, 122 N.  C., 288, 30 S. E., 344; 
Dixon v. Osborne, 201 N. C., 489, 160 S. E., 579, i t  is settled that  the 
clerk in the exercise of his probate jurisdiction is an independent tribunal 
of original jurisdiction. Mordecai in his Law Lectures, Vol. 2, p. 490. 
See Hardy v. Turnage, 204 N. C., 538, 168 S. E., 823, where the Court 
said:  "The performance of a judicial act necessarily implies a court 
with both jurisdiction and discretion to hear and rule." See Graham 
v. Floyd, 214 N .  C., 77, 197 S. E., 873. "A prima facie  presumption 
of rightful jurisdiction arises from the fact that  a court of general juris- 
diction has acted in the matter." S. v. Adams, 213 N .  C., 243, 195 
S. E., 822, and cases cited. 

However, if i t  be conceded that  here the clerk has signed a judgment 
with respect to two subjects, the one within and the other without his 
jurisdiction, the latter will be disregarded. Fo r  analogy see Ashe v. 
Gray, 90 N .  C., 137;  Mfg. Co. c. Rarretf ,  95 N .  C., 36. 

Finally, in respect to the consent judgment in question, it being therein 
recited to be "by consent of all the parties" though signed only by coun- 
sel for the parties, the authorities seem to sustain the view that  it is 
presumed that the attorneys had the necessary authority from their 
clients, and that, nothing else appearing, the judgment is binding upon 
the parties to the proceeding and those standing in privity to them. 
Gardiner v. iMn?j, supra;  Chemical Co.  I). Bass, 175 N .  C., 426, 95 S. E., 
766. 

I t  is stated by m'nllcer, J., in Gordiner v. May, supra, t ha t :  " A  judg- 
ment entered of record, whether i n  invitum or by consent, is presumed 
to be regular, and an attorney who consented to i t  is presumed to have 
acted in good fai th and to have had the necessary authority from his 
client, and not to have betrayed his confidence or to have sacrificed his 
right. The law does not presume that a wrong has been done. I t  would 
greatly impair the integrity of judgments and destroy the fai th of the 
public in them if the principle were different." And further speaking 
to the same subject, Walker, J., said:  "I t  is expressly stated in the 
order that it is made by consent of all the parties. We are bound by the 
statement as a matter of record." 
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I n  Chemical Co. v. Bass, supra, Brown, J., said: "The law presumes 
the attorneys had the necessary authority and tht: burden is on the party 
seeking to set aside a consent judgment to prove that no such authority 
existed.'' 

2. I n  the trial of an action for recovery of land, it is competent, 
under a general denial, to show that any deed offered by a party as 
evidence of title is void, for the reason that it is executed in the face of 
a statute prohibiting its execution, or by reason of want of capacity in 
the grantor, or for fraud in the factum. I n  truth, in controversies as 
to title, "evidence impeaching an alleged title deed is always as compe- 
tent as that sustaining it." Mobley v. Grifin,  su,vra. See, also, Higgins 
v. Higgins, 212 N.  C., 219, 193 S. E., 159; Tol t r  v. French, 213 N .  C., 
360, 196 S. E., 312. But matters in the nature of an estoppel in pais, 
whether relied upon affirmatively, or by way of defense, must be pleaded. 
Toler v. French, supra. Hence, in the absence of specific plea, the proof 
tending to show estoppel by conduct is here unavailing to defendants. 

3. I t  is a well established principle in this jurisdiction that when the 
grantee in a deed assumes the payment of a debt secured by mortgage or 
deed of trust on the land conveyed, he thereby becomes the principal 
debtor, Baber v. Hanie, 163 N .  C., 588, 80 S. E., 57, and is estopped to 
deny that the mortgage or deed of trust is valid. Keller v. Parrish, 
196 N.  C., 733, 147 S. E., 9. Thus, when on 1 November, 1928, in deed 
from J. M. Blackmon and wife purporting to convey the land in ques- 
tion in fee simple, reserving to themselves life estates therein, Vancy 
Belle Blackmon, as grantee, assumed the p a p e r t  of the debt secured by 
the deed of trust from M. F. Holly and wife to Raleigh Savings Bank 
& Trust Company, Trustee, for the benefit of Atlantic Joint Stock Land 
Bank, she became the principal debtor, and will not now be heard to 
challenge the validity of the deed of trust, under foreclosure of which 
the evidence shows defendants trace their claim of title. And this being 
an action for the recovery of land, the deed, though not pleaded by way 
of estoppel, is competent as evidence in deroga1,ion of t i t l ~  asserted by 
Vancy Belle Blackmon. 

The judgment below is 
Affirmed. 
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Cox v.  KINSTON. 

JOHN G. COX, V. A. ABBOTT, R. L. ABBOTT, J. L. SASSER, JESSE G. 
BROWN, MIKE TAYLOR, C. B. BROOKS, NOEL HOBBS, DREW W. 
POLLOCK, DAVID STADIEM, THOMAS MEWBORN, JR., MIKE LEE, 
SR., SUING FOR THEMSELVES AND ALL OTHER TAXPAYERS SIMILARLY SITC- 
ATED, WHO DESIRE TO COME IN AND MAKE THEMSELVES PARTIES TO THIS 
CAUSE, v. THE CITY O F  KINSTON, A MUNICIPAL CORPORATION, J. R. 
ROUNTREE, H. C. WOOTEN, JOHN C. HOOD, J. F. PARROTT, JR., 
AND C. A. KRAMER, AND HOUSING AUTHORITY O F  T H E  CITY O F  
KINSTON, NORTH CAROLINA. 

(Filed 10 April, 1940.) 

1. Municipal Corporations 8 1- 
A Housing Authority created under the provision of chapter 456, Public 

Laws of 1935, Michie's Code, 8243, is a municipal corporation created for 
a public governmental purpose, and such Authority is invested with a 
governmental function. 

2. Constitutional Law 8 3%- 
The creation by the Legislature of a board or municipal corporation 

and the conferring upon such board or municipal corporation quasi- 
judicial and administrative functions does not violate the constitutional 
provision that the legislative and the supreme judicial powers of the 
Government shall be separate and distinct, Constitution of North Carolina, 
Art. I, sec. 8. 

3. Same- 
A Housing Authority created under chapter 456, Public Laws of 1935, 

is not invested with legislative and supreme judicial powers, and therefore 
its creation does not violate the constitutional provision that these powers 
be and remain separate and distinct. 

4. Constitutional Law § 4c- 
The fact that an administrative board or municipal corporation is author- 

ized to investigate and determine the existence or nonexistence of facts 
upon which depend the application of the law it  is charged with ndmin- 
istering, is not a delegation of legislative functions. Constitution of North 
Carolina, Art. 11, sec. 1. 

The provision of chapter 456, Public Laws of 1936, investing municipal 
corporations with the power to determine each for itself the existence or 
nonexistence of facts necessary for the creation of a housing authority to 
perform a proper municipal governmental function within its limits is not 
an unconstitutional delegation of legislative authority. Constitution of 
North Carolina. Art. 11, sec. 1. 

6. Municipal Corporations § 23: Eminent  Domain ?j 1- 
The power of a municipal corporation to purchase or condemn land for 

a public purpose is not affected by the fact that its acquisition of the 
property for snch public purpose has the effect of retiring the property 
from the tax books. 
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7. Injunctions Fj 1- 
Injunction will not lie to control the exercse of the discretionary 

powers vested in a board or municipal corporation, and its finding of facts 
upon which it  determines that  the law it is charged with administering 
is applicable is  not subject to review by injunction, the scope of the 
inquiry being limited to the constitutionality of the act and the right of 
the board or municipality to proceed upon the facts found. 

8. Municipal Corporations § 1- 
The existence or nonexistence of facts within .ts corporate limits justi- 

fying the creation of a Housing Authority is for the determination of the 
municipal corporation, chapter 456 (1), Public Laws of 1936, Michie's 
Code, 6243 (4),  which duty is political and not judicial, and in proceed- 
ings to enjoin the activities of a Housing Authority created under the 
act the court does not have authority to hear evidence in regard to the 
existence of the facts upon which the creation of the Housing Authority 
is predicated. Whether a n  appeal will lie from the municipal corpora- 
tion to review such findings, qucere. 

9. Appeal and  Error 8 1- 
There is  no inherent or inalienable right of appeal, the right of appeal 

being a privilege granted by statute. 

10. Constitutional Law § 4a- 
Public policy is the exclusive province of the Legislature and its de- 

termination is not subject to review by the courts. 

11. Injunction 3 11- 

In  a suit for perpetual injunction in which questions of fact are  raised 
for the determination of the court, and in which no issues of fact to be 
tried by a jury a re  involved, the court may dismiss the action if i t  
appears that in no aspect of the case would plaintiff be entitled to  the 
relief, but in such case the action niust be dismissed a t  term-time and not 
a t  chambers. 

APPEAL by  plaintiffs f r o m  Parker, J., a t  Chambers  i n  Clinton, N. C., 
6 February ,  1940. Modified and  affirmed. 

T h e  plaintiffs, i n  their  character  as taxpayers  i n  the  city of Kinston 
a n d  within the  a rea  affected by  the  jiirisdiction of the  Kinston Hous ing  
Authori ty ,  brought this  action i n  behalf of theinselves and  others like 
situated, to  permanently enjoin the  defendants f rom proceeding f u r t h e r  
wi th  the  activities undertaken by  them as the  Hous ing  Authori ty  f o r  the  
c i ty  of Kinston under  authori ty  of chapter  456, Publ ic  Laws of 1935, 
with respect t o  a housing project i n  Kins ton ;  a n d  part icular ly to  enjoin 
them f r o m  borrowing money o r  incur r ing  irdebtedness i n  relation 
thereto. T h e  defendants a r e  the  ci ty  of Kinston,  the  Hous ing  Author i ty  
of the  ci ty  of Kinston,  and  the  individuals composing the Commission 
constituting such Hous ing  Authori ty .  

Plaint i f fs  complain t h a t  if defendants a r e  no t  restrained f r o m  the i r  
operations, which a r e  alleged to be illegal, a debt will be incurred which 
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will eventually result in a liability on the city of Kinston, for  which 
there is no lawful authority, and a large part  of the property subject to 
taxation will be taken off the tax books, thereby increasing plaintiffs' 
taxes; and that  by reason thereof the injury and damage to plaintiffs 
will be irreparable. 

They allege that  the Housing Act cited is unconstitutional and void, in 
that  i t  creates no municipal corporation, is not in furtherance of any 
public purpose, delegates to the groups mentioned in the act the legisla- 
tive or judicial function, is discriminatory in its character and seeks to 
foreclose substantial rights by denying the right of tr ial  by jury and of 
appeal. 

The proceeding under which the Authority was created is also at- 
tacked for alleged want of compliance with the statute. 

A temporary restraining order was applied for and granted. Upou 
hearing of the order to show cause, the trying judge found numerous 
facts with regard to the contentions involved, finding facts in detail with 
regard to the step-by-step procedure followed by the city and Housing 
Authority, both as to the organization of the Authority and subsequent 
proceedings, and found them to be regular and such as were required by 
law, and declared them to be a valid exercise of power. H e  heard evi- 
dence as to the conditions of sub-standard housing, the existence of low 
income occupancy, and other matters dealing with the slum clearance 
features of the act, and found the facts against plaintiffs' contentions. 
H e  adjudged the act to be constitutional, dissolved the restraining order, 
and dismissed the action. Plaintiffs appealed, assigning numerous 
errors. 

J.  A. Jones for plaintiffs, appellants. 
W h i f a k e r  & deffress for defendant ,  C i t y  of Kinston. 
E l y  J .  Perry  and J o h n  G. Dawson for defendant, Housing Author i ty  

of C i t y  of Kinston,  and individual defendants, appellees. 

SEAWELL, J. Most of the objections and exceptions of the plaintiffs 
are met in Wells c. Housing Author i ty ,  213 N .  C., 744, 197 S. E., 693. 
That  decision upheld the constitutionality of the act now under review, 
and discussed the points raised in the case. I t  is presumed that  the 
decision, constructively a t  least, covered all of the objections to the con- 
stitutionality of the measure which might have been raised in that  con- 
troversy. Actually the plaintiffs here present some new arguments bear- 
ing on that question, not dealt with in the opinion, and these we note. 

As we have stated, Wel ls  2;. Housing A u f h o r i t y ,  supra, is conclusive 
as to the more important features of the attack now made on the con- 
stitutionality of the measure. I t  was there decided ( a )  that  the Author- 
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ity created by the act is a municipal corporation, (b)  that the act com- 
prehends a public governmental purpose, and (c :~  that the Authority is 
invested by i t  with a governmental function. These holdings were 
couched in language as clear and concise as we could employ, and we 
do not wish to occupy useless space and perhaps create confusion by a 
repetition here. I t  is sufficient to say that the arguments presented by 
plaintiffs' counsel in this immediate connection, b'3th orally and by brief, 
are the same that were addressed to the Court on the same points in 
Wells v .  Housing Authority, supra, and Webb v. Port Commission, 205 
N. C., 663, 172 S. E., 377, with much force a:id clarity, and with a 
wealth of citation of authority, and the conclusioris reached by the Court 
in those cases were neither careless nor perfunctory. We see nothing 
new or compelling in the instant presentation, and our conclusion as 
reached in  Wells v. Housing Authorify, suprcz, remains unchanged. 
Practically all the courts of the several state jurisdictions, to which the 
matter has been presented on laws similar to ouiS own, at  least eighteen 
in  number, are in accord with this decision. In  re: Opinions of the 
Justices, 235 Ala., 485, 179 So., 535; Housing Authority of the County 
of Los Angeles v. Isadore B. Dockweiler, Chairman, 94 P. (2d), 794; 
Kraus et al. v. Peoria Housing Authority et al., 370 Ill., 356, 19 N. E .  
(2d), 193; Dornan v. Philadelphia Housing Authority et al., 331 Pa., 
209, 200 Atl., 834; Edwards e t  al. z.. Housing Authority of the City of 
Muncie et al., 19 N. E. (2d), 741. We need not extend the list. Some 
of the cited cases cover objections to the constitutionality of this law, 
mentioned in our further discussion, but in the ir terest of space the cita- 
tions will not be repeated. 

We address ourselves to the more important objections made by the 
plaintiffs, not included in the above; but we do not deem it necessary to 
take up the exceptions seriatim. Where not here mentioned, they have 
been considered and not sustained. 

The plaintiffs contend that the statute is unconstitutional and void 
because it delegates to the city council the legislative function, or to such 
non-judicial body the judicial function, and they base this contention 
on the constitutional requirement that "The legislative, executive, and 
supreme judicial powers of the Government ought to be forever separate 
and distinct from each other." Constitution, Article I ,  section 8. 

I t  is true that the Constitution gives to the General Bssembly the 
power which has, in this State, been considered exclusive, to enact laws 
or, as we say, exercise the legislative function, and this cannot be dele- 
gated. Constitution, Article 11, section 1. As l;o the judicial function, 
the Legislature itself has none, and, therefore, the use of the word "dele- 
gation" is not apt as regarding the power of the Legislature to confer 
judicial powers. The Legislature has always, without serious question, 
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given quasi-judicial powers to administrative bodies in aid of the duties 
assigned to them, without necessarily making them courts. Such powers 
are given to the Utilities Commission, the Industrial Commission, the 
Commissioner of Revenue, the State Board of Assessment, and, in lesser 
degree, to many other State agencies which we might add to the list. 
The performance of quasi-judicial and administrational duties by the 
same board violates no implication of the cited section of the Constitu- 
tion, requiring that the supreme judicial power be kept separate from 
the legislative and executive. Certainly the limited discretion given to 
these bodies is no part of the "supreme judicial power" of the State. 

The creation of investigatory or fact-finding bodies, or the investment 
of agencies already created with powers of this character, have never 
been considered a delegation of legislative power. S. v. Harris, 216 
N. C., 746. While it is sometimes difficult to determine whether the 
powers conferred for such purposes are legislative in character, we do 
not consider the present law in that respect even within the penumbra, 
since the discretion given to the city council in the matter is well within 
reasonable limitations and standards set up in the act, and does not 
supplement the act from a legislative point of view. 

The act was complete in every respect when it left the hands of the 
Legislature, and the discretion lodged with the city council bears only 
upon the question whether certain conditions exist justifying the creation 
of the Authority under the terms and procedure laid down in the statute. 

"The mere fact that an officer is required by law to inquire into the 
existence of certain facts and to apply the law thereto in order to deter- 
mine what his official conduct shall be and the fact that these acts may 
affect private rights do not constitute an exercise of judicial powers. 
Accordingly, a statute may give to non-judicial officers the power to 
declare the existence of facts which call into operation its provisions and, 
similarly, may grant to commissioners and other subordinate officers 
power to ascertain and determine appropriate facts as a basis for pro- 
cedure in the enforcement of particular laws." 11 Am. Jur., p. 950. 

I n  passing upon the constitutionality of the powers conferred upon 
the city council, it must be borne in mind that they are delegated to a 
municipal government in an act which directly recognizes the purpose 
to be within the proper governmental pale of the municipality, in so fa r  
as the act confers any powers or duties upon it with respect to the 
creation of the Housing Authority. Thus, a much wider range of powers 
is within the legitimate bestowal of the Legislature than would be the 
case if those powers were delegated to a non-municipal body, itself exer- 
cising no governmental power. These powers must be considered as in 
themselves municipal to the extent they engage the governing body of 
the municipality, since they are incidental to the municipal government 
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and of local concern. 16 C. J. S., p. 400-401, and cases cited. Amongst 
the powers which may thus be conferred withm constitutional limits 
are those referring to housing and slum clearance and the creation of 
commissions for such purpose, as provided for in the act under consid- 
eration. 16 C. J. S., p. 402, citing Wells 2). Housing Authority, supra; 
Spahn v. Stewart, 268 Ky., 97, 103 S. W. (Zd), 651; State ex rel. 
Porterie v. Housing Authority of .A-ew Orleans, 190 La., 710, 182 SO., 
725. 

I t  is well understood that while a legislature may not delegate its 
powers to make laws, it can delegate the power "to determine some fact 
or state of things on which the law may depend." 11 Am. Jur., p. 949. 

Indeed, it is difficult to see how the structure of a municipal corpora- 
tion could be maintained or administrational laws could be applied to 
conditions, the ascertainment of which is necessary to their operation, 
without the elasticity thus provided. 

We note the contention of the plaintiffs that, by reason of the creation 
of the Housing Authority, property of large taxitble value will be taken 
off the books, to the detriment of the complainirig taxpayers. Actually 
the evidence tends to show that the completion of the project will affect 
tax collections only to the extent of about $500.00 annually. While con- 
sideration of the contention a t  this juncture would seem to be getting 
ahead of the procession, we are not sure whether. the defense meant this 
as a moral or legal argument. The position that a municipal corpora- 
tion may not, either by purchase or by the exercise of eminent domain, 
acquire property for a public governmental purpose, because this would 
have the effect of retiring i t  from the tax boolrs, seems to us without 
merit. 

The trial judge might well have doubted his authority to hear evi- 
d t w e  as to conditions in the area with reference .;o sub-standard housing, 
prel.alence of low income inhabitants, and other matters upon which the 
crea~ion of the Housing Authority is made to depend. Under section 
(4)  of the act (Michie's Code, section 6243 [4] ), this is made the duty 
of the governing body of the city. No provision is made in the statute 
for any appeal or any review of this decision, and since we do not regard 
it as a judicial order, no provision for appeal was necessary. Even if 
we consider that the judicial function is involved, where the essentials 
of notice and hearing are provided as they are here, qucere whether the 
right of appeal in such a case is guaranteed by the Constitution or 
required by statute. 

There is no inherent or inalienable right of iippeal. 2 Am. Jur., p. 
847; Re: petition t o  transfer appeals, 202 Ind., 365, 174 N. E., 812. I t  
is a privilege granted by statute. McCartney v. Shippard, 60 Oreg., 
133, 117 P., 814; Caudle v. Morris, 158 N. C., 594, 74 S. E., 98; Haw- 
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k ins  v. Telegraph Co., 166 N .  C., 213, 81  S. E., 161. Compare: W i n d -  
sor v. M c V a y ,  206 N. C., 730, 175 S. E., 83;  Taylor  v. Johnson, 171 
N .  C., 84, 87 S. E., 981; Hillsboro v. S m i t h ,  110 N .  C., 417, 14  S. E., 
972 (dealing with certiorari as a substitute for appeal from action of 
the board of county commissioners in refusing license to retail intoxi- 
cating liquors). "But in all cases the question to be raised upon the 
certiorari, as upon an  appeal, must be one involving judicial action from 
which an appeal would otherwise lie and not a matter of discretion." 
McIntosh, Nor th  Carolina Practice and Procedure, p. 522; Guilford 
County  v. Georgia Co., 109 I?. C., 310, 1 3  S. E., 861. I f  the plaintiffs 
had any right of review under these authorities, which we do not con- 
cede, injunction cannot be used as a substitute for appeal, and the case 
was, therefore, not before the tr ial  judge as upon appeal. 

I n  the last few sentences we have discussed this feature of the case 
with some concession to the plaintiffs7 point of view as to the character 
of the power conferred on the city council. This must be understood as 
only for the purpose of eliminating the exception on plaintiffs' chosen 
ground. Actually, the powers delegated are political, not judicial, and 
whatever discretion is given in aid of them does not involve the exer- 
cise of the judicial function. I t  follows that  the challenged delegation 
of power is not tainted with the unconstitutionality suggested by the 
plaintiffs, and, furthermore, a review of the exercise of these powers in 
an  action for injunction is practically limited to the constitutionality of 
the power, which we have discussed, and to the performance or non- 
performance of those things upon which its validity must rest. The 
judgment of the court cannot be made to take the place of the discretion 
of the city council when exercised in the manner provided by statute. 

The statute provides: "In any suit, action or proceeding involving the 
validity or enforcement of or relating to any contract of the Authority, 
the Authority shall be conclusively deemed to have been established in 
accordance with the provisions of this article upon proof of the issuance 
of the aforesaid certificate by the Secretary of State." We regard this 
as a perfectly legitimate provision, and similar provisions for the pur- 
pose of quieting litigation have often been sustained by the Court. I t  
does not assume judicial power by preventing or curtailing its exercise 
by the courts. I t  simply bars an  attack on the procedure after a cer- 
tificate of incorporation has been obtained from the Secretary of State. 
Indeed, the provision of public notice and hearing was not essential to 
the validity of the creation of the Authority (although a wise provision), 
had the Legislature been minded to leave i t  out. I t  was, therefore, 
competent to cure unessential defects in the procedure which the law- 
making body might have seen fit to omit imprimis .  
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The Legislature does not assume the judicial power in declaring the 
public policy with regard to conditions which i t  finds to be detrimental 
to the public interest, socially, economically, or politically, so long as i t  
stays within the limits of the Constitution and invades no naturally 
inalienable right. The Court does not sit at  ths entrance of the legis- 
lative hall, but rather at  the exit. I t  takes the ball on the rebound. 
Nor does the judicial power extend to the determination of abstract 
questions before these settle down concretely upon some person and give 
him a justiciable cause. Legislative discretion exercised within the 
broad field of power reserved to the people outside of constitutional 
limitations is not judicial in its nature but operates by fiat. The 
findings in the preamble are of this nature. I t  is not required of us to 
give them judicial approval either before or lifter the fact of their 
enactment. 

The policy of the law involves a legislative discretion which is not 
subject to review. As pointed out in Lilly & Co. v. Saunders, 216 N .  C., 
163, this Court has nothing to do with the propriety of an economic ex- 
periment. I t  seems to us clear, however. that a definite relation has been 
established between the prevaience of ckme, often the result of human 
misery and neglect, and conditions which it is tE.e purpose of this legis- 
lation to remove. The municipal government, where such conditions 
prevail, is sufficiently interested in these matters to vindicate the pro- 
priety of the powers and duties conferred upon the governing body with 
respect to the investigation of these conditions tmd the creation of the 
Authority under the procedure laid down in the law. 

There remains to be considered the objection of the plaintiffs to the 
dismissal of the action. The plaintiffs contend that upon the hearing 
of the order to show cause the court had no jurisdiction to dismiss the 
action, citing Patterson v. Hosiery Mills, 214 N .  C., 806, 200 S. E., 906, 
in support of their contention. But in Patterson v. Hosiery Mills, supra, 
the injunction was continued to the hearing, not dissolved. Frequently, 
in the exercise of the equitable jurisdiction of the court in matters of 
injunction, it becomes necessary to examine into the merits of the case, 
often dealing with issues of fact which must e~entual ly  be left to the 
jury, in order to decide the immediate question as to the continuance 
or dissolution of the restraining order. I n  the cited case, the Court did 
deal with issues of fact necessary to be considered for the immediate 
purpose of the Court, and the plaintiff in that case insisted that these 
findings were res judicata between the parties or the final hearing. I n  
the case at bar, the court was dealing with no ssues of fact, but only 
questions of fact, which it is the province of the court to determine. 

When the sole object of the litigation is perpetual injunction, and the 
court proceeds from the pleadings and from the evidence in passing on 



N. C.] SPRING TERM, 1940. 399 

questions of fact  which it is  permitted to  decide, a n d  the case does not 
involve issues of fac t  to  be tried by  the  jury, it h a s  been common prac- 
tice f o r  the  court  t o  dismiss the  action if it appears  t h a t  f r o m  n o  aspect 
of the  case would the  plaintiff be entitled t o  relief. 

While  t h a t  is the  precise situation in this  case, the  practice followed 
here does not seem to be i n  accord with the  holding of the  Supreme Cour t  
in Bynum v. Powe ,  97 N. C., 374, a n d  the  case mus t  be sent back f o r  
appropriate  action i n  accordance wi th  this  opinion a t  t e rm time. T o  
t h a t  extent the judgment is modified, but  with respect t o  the  dissolution 
of the  restraining order  and the  refusal t o  continue the same i t  is 
affirmed. 

Modified and  affirmed. 

STATE OF NORTH CAROLINA v. RANSOM KIZIAH AND TROY KIZIAH. 

(Filed 10 April, 1940.) 

1. Criminal Law § 78d- 
Defendants must make proper motions for judgment a s  of nonsuit 

during the course of the trial in order to present upon appeal the question 
of the sufficiency of the evidence. C. S., 4643. However, in the present 
case the eridence is held sufficient to be submitted to the jury and to sus- 
tain their verdict of guilty of assault upon a female. 

2. Rape 6: Indictment 22- 

An indictment charging the defendants with rape will support a verdict 
of guilty of assault upon a female when warranted by the evidence, C. S., 
4639, 4640. 

3. Criminal Law 5 41- 

Character evidence of a witness is  testimony as  to the witness' general 
reputation or standing in the community and not a s  to any particular 
acts, based upon what the character witness has heard or learned as  a 
matter of hearsay. 

After a character witness is once qualified, he or she may be cross- 
examined as  to the source of his or her knowledge but the answers go to 
the credibility of the witness rather than to the competency. 

5. Same: Criminal Law § 3 b W h e r e  transcript a t  preliminary hearing is 
offered t o  impeach witness, defendants should offer only relevant por- 
tions of transcript and disclose purpose for  which it is offered. 

Where defendants seek to introduce the whole of the transcript taken 
in the recorder's court upon the preliminary hearing without qualification 
or limitation and without disclosing that their purpose in offering the 
transcript is to impesch the credibility of the prosecuting witness by 
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showing that on the preliminary hearing she had made statements repug- 
nant to her testimony a t  the trial, the action of the trial court in exclud- 
ing same will not be held for error, since the court must know the purpose 
for which the evidence is offered in order to pass upon its relevancy and 
competency, and further, in this case the inconsistent statements related 
to collateral matters and plaintiffs were not prejudiced by the exclusion of 
the transcript. 

6. Rape 5 O- 
A charge to the effect that if defendants inde'zently fondled the prose- 

cuting witness against her will in order to induce her to submit to them, 
defendants would be guilty of an assault upon a female but not of an 
assault with intent to commit rape, i s  he ld  without error upon defend- 
ants' appeal from a conviction of an assault upon a female. 

7. Criminal Law 53f- 

If defendants desire a more definite charge on subordinate features of 
the case they must aptly tender proper prayers for instruction. 

~ P P E A L  by defendants from Bobbift ,  J., a t  August Term, 1939, of 
CALDWELL. N o  error. 

The defendants were indicted on a bill of indictment charging them 
with rape on one Elizabeth Holman. The record shows : "The Solicitor 
for the State in open court announced that  he w o ~ l d  not ask for a verdict 
of guilty of the capital offense of rape, but would ask for a verdict of 
guilty of an  assault with intent to commit rape." The jury returned 
for their verdict as to both defendants "Guilty of assault upon a female." 
C. S., 4215. The judgment of the court below ss to both was:  "That 
the defendants be confined in the common jail of Caldwell County for 
the term of 18 months and assigned to work u p m  the roads under the 
control and supervision of the State Highway and Public Works Com- 
mission." 

The evidence on the par t  of the State tended 1 0  show that the prose- 
cuting witness, Elizabeth Holman, was a female 17  years of age. That  
she had never had intercourse with any man. That  the defendants were 
married men-Ransom Kiziah had n wife and two children, and Troy 
Kiziah a wife and four children. That  on Sund(1y evening, about 1 :30, 
while on her way to Lenoir to get some ice cream for her sister, Elizabeth 
Holman met defendant Ransom Kiziah and his brother Troy Kiziah. 
She had come home the night before with Ransom Kiziah, who called 
himself Herman and said he was unmarried. Rcnsom Kiziah asked her 
if she wanted to ride around, but she declined, b l t  agreed to ride if she 
was let out in town. She got in the car, a four-door Ford sedan, got in 
the back seat and Ransom got in beside her. Troy was in the front seat 
and drove the car. When they got down to the forks of the road to go 
to Lenoir, they turned away on Zack's Forks Road. They went on up 
the road and she began crying and begging them to let her out. She 
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continued to cry and Ransom put his hand over her mouth. They went 
about eight miles and stopped on the side of the road. Ransom asked 
her, "Have you ever had intercourse with anyone?'' and she said, "NO, 
I am not going to," and he said, "You will, too." They drove up in the 
woods and she was crying and hollering and trying to get out. Troy 
held her and Ransom had intercourse with her. They had a knife and 
threatened to kill her and when Ransom got through he held her and 
Troy had intercourse with her. 

The prosecuting witness proved a good reputation and was corrobo- 
rated in many respects. 

The defendant Ransom Kiziah a t  first denied the charge. H e  after- 
wards set u p  the defense that  the intercourse was by consent and in fact 
Troy Kiziah denied he had intercourse. Upon the conviction of both of 
an  assault upon a female and judgment pronounced, the defendants made 
numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be set forth 
in  the opinion. 

Attorney-General  i V c M u l l a n  and  Assis tant  At torneys-General  B r u t o n  
and  P a t t o n  for the  S ta te .  

Pr i t che t t  & S t r i ck land  for defendants .  

CLARKSON, J. There was no request made by defendants for nonsuit 
i n  accordance with N. C. Code, 1935 (Michie), see. 4643 (same as 567 
in civil actions). The evidence was sufficient to be submitted to the 
jury on all aspects of the crime. The defendants waived their right to 
maintain the insufficiency of the evidence to take the case to the jury 
by not making a motion as of nonsuit thereon a t  the close of the evidence. 
Gibbs v. Te legraph  Co., 196 N .  C., 516; M u r p h y  v. P o w e r  Co., 196 
N .  C., 484 (494). Where the defendant does not move for nonsuit as 
provided by see. 567 (4643 in criminal actions) in the lower court he 
waives his right to have the insu.fficiency of the evidence to be submitted 
to the jury considered on appeal. Lee v. Penland ,  200 N .  C., 340; 
D e b n n m  v. Rouse,  201 N .  C., 459; Harr i son  v. l n s .  Co., 207 N .  C., 487. 

Section 4639 is as follows: "On the trial of any person for rape, or  
any felony whatsoever, when the crime charged includes an assault 
against the person, it is lawful for the jury to acquit of the felony and 
to find a verdict of guilty of assault against the person indicted, if the 
evidence warrants such finding; and when such verdict is found the 
court shall have power to imprison the person so found guilty of an 
assault, for any term now allowed by law in cases of conviction when the 
indictment was originally for the assault of a like character." 
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Section 4640: "Upon the trial of any indictment the prisoner may be 
convicted of the crime charged therein or of a less degree of the same 
crime, or of an attempt to commit the crime so charged, or of an attempt 
to commit a less degree of the same crime." 

The defendants contend : ''1. That there was error in the ruling of the 
court below in permitting the testimony of Mrs. 13. Cline as to the good 
character of the prosecuting witness, Elizabeth Holman, her mother and 
her father, after she had said she did not know thtlir general reputation." 
This contention cannot be sustained. The record is not exactly in accord 
with the defendants' contentions. The record is as follows: 

Mrs. S. Cline, witness for the State, testified: "I know C. H.  Holman. 
I have known him for over a year. I have known Mrs. Holman for 
about the same time. I know Elizabeth Holman. She worked for me 
about one year. She worked from last June or July until about April 
of this year. I don't know her general reputat~on. Q. Do you know 
the general character and reputation of Mrs. Holman in that commu- 
ni ty? Ans. : I have just heard people say that they were nice. Q. Do 
you know the general reputation of Mr. C. H.  Holman? Ans.: I don't 
hardly know what to say, because I have not been out much and I have 
not heard anybody say much and that is all I know. (Defendants ob- 
ject-overruled-exception)-(Cross-examination) I don't know where 
the Holman family live. I have not heard anybody talk about Mr. 
Holman. The opinion I give is just my own personal opinion. If 
there was anything bad I would have known it. C J .  From what you have 
heard of Mrs. C. H. Holman and the reputation of Elizabeth for that 
length of time, do you think that you can or carnot say as to her gen- 
eral reputation? Ans. : Yes, i t  is good. I don't know where the Holman 
family live. I have not heard anybody talk abcut Mr. Holman. The 
opinion I give is just my own personal opinion. I f  there was anything 
I would have known it. (Defendants object an3 move to strike from 
record-motion denied and defendants except.) 1 had not heard anyone 
speak about Elizabeth Holman. She worked for me. I have not heard 
anyone say anything about the other members of the family. The girl 
was recommended to me. My mother knew her mother and suggested 
that I hire Mr. Holman's daughter. I did and when she came I found 
out she was a nice girl. We had never heard any1,hing but what she was 
a real good girl. That is the basis of my testimony here today." 

Mrs. R. L. Holloway, witness for the State, teritified: That she knew 
C. H.  Holman and Mrs. Holman; had known them for thirty or thirty- 
five years. That she knew Elizabeth and Edi th;  that all of them had 
good reputations. (Cross-examination) : "Sometimes I see the Holmans 
every day. I just see the young ladies as they pass the road. I do not 
visit in their home. The young ladies have never heen to my house. The 
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general report is that their character is good. I can't recall right now any 
person that I heard say anything about their character. I have heard 
nothing said for the last two months concerning their character. I just 
said I haven't heard anything bad. Their character is good as far as I 
know. I haven't heard anything bad. People speak well of them. I 
cannot recall when I last heard them discussed." 

Mrs. Et ta  Powell, witness for the State, testified: "I know CarI 
Holman. I live about a half mile from him. I know his wife and two 
daughters. I have known Carl 35 or 40 years and his character is good. 
General reputation of Elizabeth and Edith is good. (Cross-examina- 
tion) : I haven't visited in their home lately. I t  has been four or five 
years since I was there. The young ladies do not visit in my home, 
I hate not heard anybody say anything about their character. My state- 
ment is based upon my opinion. I don't know what the people in the 
community at large say about them." 

Sylvester St. John, witness for the State, testified: '(I know CarI 
Holman; his wife and his two daughters. I have known Carl 20 or 25 
years and his wife about 10 years. Their general reputation is good. 
General reputation of the two daughters is good. (Cross-examination) : 
I haven't heard anybody talk about their general reputation at all. The 
opinion that I give is my belief because I think I know them." 

T. L. Holder, witness for the State, testified: "I know Mr. and Mrs. 
Holman and the girls. Mr. Holman has a good reputation; so has Mrs. 
Holman and the two girls. I make this statement from my own per- 
sonal knowledge and experience with them. I do not know their general 
reputation in the community in which they live." The matter of general 
character was thoroughly discussed in S. v. Steen, 185 N .  C., 768 (770). 

The decisions in this State have consistently held that reputation is the 
general opinion, good or bad, held of a person by those of the community 
in which he or she resides. This is eminently a matter of hearsay based 
upon what the witness has heard or learned, not as to any particular 
acts, but as to the general opinion or standing in the community. 

After a character witness is once qualified, he or she may be cross- 
examined as to the source of his or her knowledge, but the answers go 
to the credibility of the witness rather than to the competency. S. v. 
Holly, 155 N. C., 485; 8.  v. Carden, 209 x. C., 404 (412). 

We give the testimony of other witnesses not objected to as to the 
general reputation of the Holmans. Taking the testimony of Mrs. Cline 
as a whole, we cannot see how it would constitute   re judicial or reversi- 
ble error. S. v. Steen, supra, p. 776. I n  fact, on cross-examination of 
Mrs. Cline by defendants as to the general reputation of C. H. Holman 
and Elizabeth Holman, she answered, "Yes, it is good." 
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The defendants contend: "2. That  the court below committed error 
in  excluding the stenographic report of the evidence of Elizabeth Holman 
and her father, C. H. Holman, taken a t  the preliininary hearing for the 
purpose of impeaching the two said witnesses." This contention cannot 
be sustained. 

I n  the record is the following: Miss Mae Puit t ,  witness for the de- 
fendants, testified: "I am a stenographer in town. Was appointed by 
the court to take the evidence at  the preliminary hearing in this case. 
I did take it. transcribed i t  and this document is a correct transcription 
of the evidehce given in that  court." Defendan.ts then offered a s  evi- 
dence the entire transcript of the evidence given in that  court. Defend- 
ants then offered as evidence the entire transcript of the evidence taken 
before the recorder, this entire transcript having been offered without 
qualification or limitation as to the purpose for which offered. Objec- 
tion by the State, sustained, defendants except. 

I n  20 American Jurisprudence "Evidence," p. 597, part sec. 711, is 
the following: "An official reporter who has taken stenographic notes 
of the testimony of a witness given at  a former trial may be permitted 
to testify therefrom as to the contents of the w i t n l d  testimony; and this " . 
rule applies although he has no recollection upo:n the subject and must 
depend upon his notes entirely. The stenographic notes are also admis- 
sible in evidence to reproduce the testimony of a n  absent witness, when 
a proper foundation for their admission has been laid. Thus, a copy of 
the stenographic report of the entire testimony a t  a former trial, sup- 
ported by the oath of the stenographer that i t  is a correct transcript of 
his notes and of the testimony of the deceased w.tness, is competent evi- 
dence of what the deceased witness said." Cooper v. R. R., 170 N. C., 
490 (494). 

I n  Edwards v. Sullivan, 30 N. C., 302 (304), it is writ ten:  "The first 
objection is directly and fully answered by the chase of Ingram v. Wat-  
kins, 1 Dev. and Bat. Rep. (18 N. C.), 442, where i t  was held, that to 
impeach the credibility of a witness, by proving that  he swore differently 
as to a particular fact on a former trial, it  is no: necessary that the im- 
peaching witness should be able to state all that the impeached witness 
then deposed. I t  is sufficient, if he is able to prove the repugnancy as 
to the particular fact, with regard to which it is alleged to exist." 

I n  Greenleaf on Evidence, 16th Ed., Vol. 1, part sec. 461, at  p. 590, 
we find: "Another mode of discrediting a witnecis is by showing (either 
through cross-examination or by othw witnesses) that the witness has at  
another time stated the opposite of what he now states or has otherwise - - 
~ ~ a r i e d  from his present story. Here, 'that which sets aside his credit 
and overthrows his evidence,' in the words of Chief Baron Gilbert, is 'the 
repugnancy of his evidence,' 'inasmuch as contra:-ies cannot be true,' and 
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therefore he must be in error in at least one of the two statements; and 
if in error once, then perhaps also in other undetected instances. The 
probative value of this process-showing error and the capacity to err- 
is therefore much the same as in that the preceding section, though the 
mode is somewhat different. The probative force thus arising merely 
from this inconsistency and the apparent falsity of one of the two state- 
ments, it follo~vs, on the one hand, that the admission of the prior incon- 
sistent statement does not violate the Hearsay Rule, and, on the other 
hand, that it is not to be taken as affirmative evidence of the fact stated 
in i t ;  for the reason, in both cases, that it is not offered as a testi- 
monial assertion, but only as inconsistent with the present statement." 
N. C. Handbook of Evidence (Lockhart), 2d Ed., sec. 285. 

I n  Wharton's Criminal Evidence, Vol. 3, pp. 2247-8, sec. 1363, is the 
following: "A witness may be impeached by proof of a contrary deposi- 
tion taken at a time prior to the trial. A witness may also be contra- 
dicted by proof of prior contradictory statements made before a grand 
jury, at a preliminary hearing, at  a coroner's inquest, or on a former 
trial or hearing of the same case. But only that part of the trancript 
of former testimony should be admitted for this purpose as is contra- * * 

dictory to the present testimony. Such prior inconsistent testimony 
may be shown, not only by the stenographer's notes, but by any witness 
who heard and remembers it." The testimony taken by the stenographer 
on a former hearing was offered "without qualification or limitation as 
to the purpose for which offered.'' 

I n  the brief of defendants they now contend that the evidence was 
inconsistent in two particulars brought out on cross-examination. 

We cannot see what bearing the-question of where and under what 
circumstances the prosecuting witness met one of the defendants on the 
day before the alleged crime was committed, and which party walked in 
front on the way home, could have on the question of assault on the 
following day. We cannot see how the question of whether or not a 
particular doctor was drunk on the night after the commission of the 
crime could affect the issue in the case. The State contends (which we 
think correct) that all this matter was brought out on cross-examination 
and is entirely collateral and immaterial to the issue and should have 
been excluded. S. v. Patterson, 24 K. C., 346; 8. v. Carden,  209 N .  C., 
404; S. 2.. Roberson, 215 N .  C., 784. 

Before a court can pass intelligently upon the evidence which a party 
desires to offer, it is necessary that he know what it is so that he may 
determine its bearing upon the issues. The defendants did not state 
what they expected to prove by the transcript of the testimony which 
they attempted to offer. We think that the court below was justified in 
refusing to admit the whole transcript in evidence. 
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I n  I n  re Smith's Will, 163 N. C., 464 (466-7), we find : ('We may add 
these authorities to those already cited upon the general question that 
the party asking the question, which is excluded, must disclose to the 
court what he expects to prove by the witness. Overman v. Coble, 35 
N. C., 1 ;  S. v. Pierce, 91 N. C., 606; Boney v. .R. R., 155 N. C., 95; 
Whitmire v. Heath, 155 N. C., 304. The same rule prevails in other 
jurisdictions. In  re Pinney's Will, 27 Minn., 5380. We said in the 
Whitmire case, 'A court cannot pass intelligently upon evidence unless 
it knows what it is, in order that its bearing upon the issue may be 
determined. The defendant should have stated what he expected to 
prove, otherwise the question was properly excluded, not because it is 
incompetent, but because it cannot be seen that it is. The court must 
judge of its competency and materiality-not the counsel. This is the 
well settled practice and the rule of reason.' " 

Wharton's Crim. Ev., 3rd Vol., pp. 2244-5-6, seo. 1360: "A witness is 
not to be discredited because of a discrepancy as to a wholly immaterial 
matter. I n  application of the rule forbidding conbradiction or impeach- 
ment of a witness upon immaterial or collateral matters, it is held that, 
to be impeaching, the prior statement must not only be contradictory to 
his testimony, but, also, must have reference to matters relevant to his 
testimony and the case. I n  other words, the statement which it is 
intended to contradict must involve facts in evid'snce, and the varying 
statements sought to be shown must be relevant to the issues. I t  is, 
therefore. a well-established rule that the witness cannot be im~eached 
by the proof of prior statements inconsistent with. his testimony on the 
trial which concern a collateral or irrelevant matter, and evidence by 
other witnesses on such matters is inadmissible. Accordingly, it is not 
proper to show that in another unconnected proceeding the witness made 
contradictory statements. To this rule there is, of course, an exception 
with respect to prior statements showing the existence of bias, prejudice, 
or interest denied by the witness." 

The defendants contend: "3. That the court behw committed error in 
its charge as set forth in Assignment of Error KO. 12, in defining the 
conduct of the defendants which would constitute an assault upon a 
female." This contention cannot be sustained. 

The jury acquitted defendants of an assault with intent to commit 
rape; therefore the charge on this aspect need not be considered. As to 
the charge of an assault on a female, the court below charged: "Now, 
an assault is the intent, offer or attempt by force or violence to do an 
injury, that is bodily hurt, to the person of another. I t  must be inten- 
tional. I f  a person puts his hand upon another in anger, such consti- 
tutes an assault. I f  a person restrains another by force, by holding 
against the will of such person, such would be an assault. An assault 
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thus defined, if made upon a female person, is known in law as an assault 
upon a female. . . . Now, a conviction of an assault with intent to 
commit rape by force is not warranted by proof that the persons or 
person accused against the will of the female person upon whom the 
crime is alleged to have been committed indecently fondled her with 
intent to induce her thereby to submit to his embrace. If the jury is 
satisfied from the evidence beyond a reasonable doubt that the person 
or persons accused were guilty of such conduct, such person or persons 
would be guilty of an assault upon a female, but would not be guilty of 
an assault with intent to commit rape.'' 

Under the facts and circumstances of this case, we see no error in the 
above charge. The question of an assault on a female is gone into at 
some length in S. v. Williams, 186 N.  C., 627. We think that case fully 
justifies the charge in the present case. S.  v. Hill, 181 N. C., 558 
(560) ; S. v. Gooding, 196 N .  C., 710. I n  fact, the defendants having 
failed to make motions for nonsuit (C. S., 4643) waived their right as 
to the insufficiency of evidence to warrant a conviction. S.  v. Hayes, 
187 N.  C., 490. 

The defendants contend: "4. That the court below committed error 
in failing to charge the jury to some extent upon the evidence of the 
case, and in failing to charge the jury upon the law relative to a simple 
assault in accordance with cases: S. v. Brooks, 76 N. C., 1, and S.  v. 
Nash, 109 N. C., 824." This contention cannot be sustained. 

We think the charge sufficient in law and does not impinge C. S., 564. 
I f  the defendants wanted more definite charge on some subordinate fea- 
ture they should have presented same by proper prayers for instruction. 
School District v. Slnmance County, 211 N .  C., 213 (226). We think 
none of the exceptions and assignments of error can be sustained. 

Upon the whole record we can see no prejudicial or reversible error. 
The case was carefully tried. The charge sets forth fully the law appli- 
cable to the facts. The charge is able, clear and shows thought and 
painstaking. We find 

No error. 

FRANCIS A. CODY v. GEORGE I. HOVEY. 

(Filed 10 April, 1940.) 

1. Appeal and Error $j 37b- 
The ruling of the trial court as a matter of law that it was without 

power to permit defendant to amend his answer because of defect in the 
notice of the motion to amend, is reviewable. 
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2. Pleadings 8 2 b D e f e c t s  i n  notice of motion tc~ amend a r e  waived by 
successful application for  continuance. 

Where plaintiff, after notice of defendant's intention to move to be 
allowed to amend his answer, requests and obtains a continuance of the 
motion he thereby waives his right to object that  notice of the motion 
mas not given him within the ten-day period preswibed by C. S., 515, even 
conceding that the provisions of that statute are applicable, the purpose 
of the requirement of notice being merely to call the matter to the atten- 
tion of the adverse party and to give him reasonable time for preparation. 

3. Appeal and Er ror  9 49a-Decision of Supreme Court held not t o  confine 
defendant t o  t h e  procedure prescribed by C. S., 515, i n  seeking t o  
amend his answer. 

Where the Supreme Court holds that plaintiff's demurrer to an affirnia- 
tive defense set up in the answer should have been sustained and that 
defendant might move for leave to amend "in accordance with the pro- 
vision of C. s., 515," the provision for amendment of the answer in accord- 
ance with C. s. ,  515, is  a n  inadvertence, and cannot be held to confine 
defendant to the procedure specified in that statute, the provisions of the 
statute not being applicable to the amendment of a n  answer after judg- 
ment sustaining a demurrer to an affirmative defense or counterclaim, but 
only to the amendment of the complaint after judgment sustaining a 
demurrer thereto, and the Supreme Court h a v ~ n g  no right to require 
defendant to adopt an inappropriate procedure in seeking an amendment 
to his answer. 

4. Pleadings § 23-C. S., 515, has  no application t o  t h e  amendment of 
answer a f te r  judgment sustaining demurrer  thereto. 

The provisions of C. S., 515, that plaintiff, after judgment sustaining a 
demurrer to the complaint must move to be allowed to amend within ten 
days after the return of the judgment or within ten days after receipt of 
the certificate from the Supreme Court, applies solely to amendment of 
the complaint after demurrer thereto is sustained, and the ten-day period 
prescribed by statute does not apply to an amendment of an answer after 
judgment sustaining a demurrer to an affirmativ? defense set up therein, 
the procedure regulating demurrer to the answer being provided by C. S., 
525, which contains no reference to C. S., 515, cnd this conclusion is in 
accord with the history of the various amendments relating to civil pro- 
cedure and with the principal that the adjective law will be liberally 
construed to promote justice and not to defeat or delay it  by technical 
construction. 

5. Same- 
In  determining the right of a party to be allowed to amend his plead- 

ing, the sufficiency of the matter intended to be pleaded is not germane. 
DEVIN, J., dissenting. 

APPEAL by defendant  f r o m  Cowper. Special Judge,  a t  J a n u a r y  Special 
Term,  1940, of CALDWELL. Reversed. 

T h i s  case was here before and  is reported a:; Cody 1 % .  l i o v e y ,  216 
N. C., a t  page 391. 

T h e  plaintiff sued upon a judgment obtainel3 by  h im against the  
defendant  in the  S t a t e  of New York.  



N. C.] S P R I N G  TERM, 1940. 409 

The complaint set up the pendency of the suit in New York, the 
rendition of the judgment therein, together with details as to the amount 
thereof, and the taxing of costs; alleged facts with reference to notice 
and hearing in that jurisdiction; and that the defendant had appealed 
from the judgment to the Appellate Division of the New York Supreme 
Court, and that the judgment had been there affirmed; and asked that 
a judgment be rendered in the State court for the amount of the New 
York judgment, with interest, and the costs of the North Carolina pro- 
ceeding. 

The defendant answered, admitting the statements of fact in the com- 
~ l a i n t  and setting up a further defense, alleging new matter: (1) That 
the judgment was procured by fraud by reason of the false testimony 
of a witness; (2) that the transaction upon which the New York judg- 
ment was rendered was based upon a gaming contract and was therefore 
void in this State, as in contravention of C. S., 2144; and (3) that he 
was embarrassed and humiliated and his peace of mind disturbed because 
of the unjust prosecution of this suit, for which he claimed damages in 
the amount of $500.00. (The counterclaim was subsequently abandoned 
and does not appear in the present controversy as to the amendment.) 

The plaintiff demurred to the answer and demanded judgment upon 
the pleadings. The court below sustained the demurrer of the plaintiff 
to the defense of fraud in the procurement of the judgment and as to the 
counterclaim, orerruled it as to the defense that the judgment was based 
upon a gaming contract, in violation of C. S., 2144, and denied the 
motion for judgment on the pleadings. Both plaintiff and defendant 
appealed. 

These appeals were heard at the Fall Term, 1939, of this Court, at 
which time this Court affirmed that portion of the judgment below sus- 
taining the demurrer to the counterclaim and to the defense of fraud in 
the procurement of judgment, and reversed it as to overruling the de- 
murrer to the defense that the judgment was based upon a gaming con- 
tract within the provision of C. S., 2144, holding the facts were not 
sufficiently stated, and affirmed the judgment of the court below refusing 
judgment on the pleadings. 

The result was to reverse the trial court upon plaintiff's appeal and 
affirm it on defendant's appeal. 

I n  returning the case to the Superior Court for further proceeding, 
this Court suggested that the defendant should be given the '(right to 
move for leave to amend in accordance with the provisions of C. S., 515." 

The opinion of the Supreme Court was certified down to the clerk of 
the Superior Court of Caldwell County, received by him and filed on 
8 December, 1939. On 19 December the defendant wrote to the plaintiff 
that the defendant would, on 8 January, the first day of the Special 
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Term of the Superior Court of Caldwell County, move for leave to file 
an  amended answer. Plaintiff's counsel received said notice by mail on 
20 December, 1939, and immediately requested that  the hearing be con- 
tinued until 15 January,  and defendant agreed to said continuance. 9 t  
this time the judge of the Superior Court hearing the matter refused to 
permit the defendant to amend his answer so as to set up sufficient sup- 
porting facts to the allegation that  the New York judgment was obtained 
upon a gambling contract, and did this as a matter of law, stating that 
the court was without power to allow defendan; to amend his answer. 
Defendant's appeal from this order is now before the Court. 

Gover & Covington and H u g h  L. Lobdell for p la in t i f ,  appellee. 
Pritchett & Strickland for defendant, appellant. 

SEAWELL, J. Since the judge based his refusal to allow the amend- 
ment on a want of power under the law his judgment becomes review- 
able in this Court. Balk v .  Harris, 130 N .  C'., 381, 41 S. E., 940; 
Mart in  v. Bank ,  131 N .  C., 121, 123. 42 S. E., 5/23. 

I f  we concede that it was necessary for the defendant to comply with 
the terms of C. S., 515, as a condition precedert to obtaining leave of 
court to amend his answer, the successful application of the plaintiff for 
a continuance of the hearing must be held as a waiver of any defect of 
notice, which reached him only two days after the expiration of the 
ten-day period. A similar rule applies where defendant has requested 
and the court has given time to file rlnswer; Garrett Ir. Bear, 144 N .  C., 
23, 56 S. E., 479; Oettinger v. Livestock Co., 170 N. C., 152, 86 S. E., 
957; Trustees v. Fetzer, 162 N .  C., 245, 78 S. I:., 152; and there is no 
reason why i t  should not apply in the present similar situation, which 
involves considerations of less importance. The purpose of the law is 
to secure to the adverse party not only notice but a reasonable time for 
preparation, or a t  least attention to the matter involved, which in  this 
case, and in most notices of a like character, has been statutorily fixed a t  
ten days. Here the plaintiff not only had notice but ample time was 
given him, at  his request, for a hearing of the mstter at  a suitable time, 
according to his conveniences and the necessities of the case, at  which time 
the plaintiff interposed no other objection to the amendment except that 
the notice had not been given within the ten days prescribed by C. S., 
515. I t  is true, however, that  in this Court plaintiff's counsel argues 
that  the amendment would be ineffective because, as he contends, C. S., 
2144, would not preclude plaintiff from recovcry upon his judgment 
obtained in  a foreign state. 

We are of the opinion that  the  lai in tiff in applying for and receiving 
time to make whatever defense and whatever preparation he desired to 



N. C.] S P R I N G  TERM, 1940. 411 

make in resistance of defendant's motion is the equivalent of notice and 
has put him in court. 

2. Our attention has been called by plaintiff to the fact that in the 
opinion of the Court, when this case was here before, it is suggested that 
defendant might move to amend by complying with C. S., 515. This 
may be regarded as an inadvertence from which no harm has resulted, 
bud it cannot be maintained as an intentional exercise of the super- 
visory power of the Court without substantial invasion of defendant's 
rights. Always the obligation resting upon the Court is not tb sus- 
tain itself but to sustain the law. This Court has no power to require 
the defendant to adopt an inappropriate procedure in seeking an amend- 
ment to his answer that will curtail his rights under the statutes provid- 
ing rules of procedure in the Superior Court. The Court has never held, 
in so far as we are able to determine, that C. S., 515, has any application 
to demurrers to the answer, and the language employed in that section 
excludes that construction. 

Section 515 refers exclusively to demurrers to complaints and not to 
any demurrer to the answer. A separate section-C. S., 525-deals 
with demurrers to the answer or parts thereof and undertakes to settle 
the manner in which these demurrers may be heard and determined. 

I t  is contended that the following provision in this section makes 
section 515 applicable to the present case: "The plaintiff may in all 
cases demur to an answer containing new matter, where, upon its face, 
it does not constitute a counterclaim or defense; and he may demur to 
one or more of such defenses or counterclaims, and reply to the residue. 
Such demurrer shall be heard and determined as provided for demurrers 
to the complaint." 

We cannot hold that this language is sufficient to imply that the notices 
and limitations upon time set out in detail in section 515 are brought 
forward and made a part of C. S., 525, for several reasons. 

Section 525 makes no reference to C. S., 515, only as such a reference 
might be intended or implied by connection of subject matter, and as to 
this no mention is made of the filing of any answer or amendment 
the re temere ly  to the hearing and determination of the demurrer. Even 
if we were uninfluenced by the liberality of construction which we are 
required to give procedural laws, and especially the Code of Civil Pro- 
cedure, which was enacted to relieve against the rigors of common law 
practice (Page .u. McDonald, 159 N. C., 38, 74 S. E., 642; Bullard v .  
Johnson, 65 N. C., 436; Cheafham v. Crews, 81 N. C., 343, 345), the 
concluding language of this section (525) is not sufficient to justify us 
in  assuming that it meant more than it said, since the hearing and deter- 
mination of a demurrer is a thing entirely apart from the filing of an 
answer or amendment thereto, and, indeed, from the exigencies which 
may be created by passing upon the demurrer. 
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Section 515 is not the only law regulating the procedure with regard 
to demurrers to complaints. C. S., 509-embodying the amendment 
made by chapter 66, Public Laws of 1927, section 4, and with respect to 
the point under consideration a later enacted st:ttute-pro~~ides as fol- 
lows: "509. Demurrer and answer. The defendant must appear and 
demur or answer within thirty (30) days after the service of summons 
upon him, or within thirty (30) days after the final determination of a 
motion to remove as a matter of right, or after he final determination 
of a motion to dismiss upon a special appearance, or after the final 
determination of any other motion required to be made prior to the 
filing of the answer, or after final judgment ol.erruliag demurrer, or 
after the final determination of a motion to sei aside a judgment by 
default under C. S., section six hundred, or to set aside a judgment under 
C. S., section four hundred and ninety-two. . . ." 

I t  will be seen that  C. S., 515, is repugnant lo this statute, at  least 
with respect to the filing of an  answer after an unsuccessful demurrer 
to the complaint. 

There is every evidence in the statute itself, a r d  in the history of the 
various amendments relating to civil procedure, which we partially note, 
that  this provision of section 515 was intended only to bring the hearing 
and determination of demurrers to the answer within the rule which had 
been recently provided for the hearing and determination of demurrers 
to the complaint. 

Under the Revisal (1908), section 45.5, we find no such provision, 
since demurrer and answer were a t  that time treated in the same way. 
Under the Revisal, section 473, the defendant was required to appear and 
answer or demur a t  the term to which the summons was returnable. 
Under the Revisal, section 484, i t  was required that "the plaintiff shall 
join issue on the demurrer or reply to the answer a t  the same term to 
which such demurrer or answer may be filed; and the issue, whether 
that  of law or fact, shall stand for trial at  the term succeeding the term 
a t  which the pleadings were completed." 

Under C. S., 513, and amendments, after pleadings were again re- 
quired to be filed with the clerk, i t  is provided that when a demurrer 
to the complaint is filed the plaintiff may be allowed to amend, but if he 
fail to do so within five days after notice the parties may agree upon a 
time and place for the hearing before a competent judge, and in case 
no agreement shall be made i t  becomes the duty of the clerk to send up 
the complaint and demurrer to the ,judge holding the next term of the 
Superior Court in the county where the action is pending. C. S., 513. 

Under the old practice (C. C. P., section 111);  the clerk mas required 
to send the pleading within ten days to the judge of the court for hearing 
and determination. Thus i t  will be seen that  the 1919 statute provided 
a method for the hearing and determination of ;I demurrer to the com- 
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plaint entirely different from that  under the Revisal or under the orig- 
inal C. C. P. See C. C. P., section 105. As stated, these provisions 
apply to demurrers to the complaint only, and i t  was necessary to corre- 
late the practice in case of a demurrer to the answer to these provisions. 
This we consider to be the function of the provision in  C. S., 525, above 
quoted, which has been cited to us. 

We do not consider any other reasoning necessary to support our con- 
clusion. I t  might be observed, however, that  the plaintiff invokes the 
jurisdiction of the court a t  his ow'n will, while the defendant may be 
considered as being brought there in invitum. This may account for the 
fact that  more latitude is given to the person who is on defense. 

The construction we have put upon this law is in full accord with the 
authorities, which hold that  the liberality of our present practice is 
inspired by a desire to promote justice rather than defeat i t  by an  insist- 
ence on a technical construction. Brewer v. Ring and Vallc, 177 N .  C., 
476, 99 S. E., 358; Deligny v. Furniture Co., 170 N.  C., 189, 86 S. E., 
980; R. R. v. King, 125 N.  C., 454, 34 S. E., 541; Swain v. Burden, 
124 N.  C., 16, 32 S. E., 319; also cases above cited. So anxious is the 
law that  justice prevail that  i t  permits the court, in some instances, to 
amend pleadings even after judgment. C. S., 547. 

The matter of procedure is of the gravest importance in the judicial 
system, since it provides, in large part, the instrumentalities by which 
the ends of justice may be reached, and, in fact, institutes an  exclusive 
method by which decision may be approached. The Court will not im- 
pose limitations on the liberal practice provided for this purpose in our 
civil procedure unless the authority is plainly declared in the law, o r  
appears therefrom by clear inference. 

I t  may not be necessary to advert to the argument made here by 
defendant's counsel to the effect that a judgment of another state may be 
enforced in this State notwithstanding section 2144, in which, after 
denouncing certain sorts of gambling contracts (which defendant seeks 
to prove were the bases of the foreign judgment), the statute proceeds: 
". . . nor shall the courts of this State have any jurisdiction to enter- 
tain any suit or action brought upon a judgment based upon any such 
contract." B t  present, we do not see that  the proposed amendment can 
be resisted on that  ground. Since the court refused, as a matter of law, 
to permit any amendment, the sufficiency of the matter intended to be 
pleaded is not before us now. 

We are of the opinion that  the court below had the power to entertain 
defendant's motion to amend his pleading so as to properly set up  the 
defense which he proposes, and the refusal of the court to do so as a 
matter of law was error. 

Reversed. 
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DEVIN, J., dissenting: I n  the former opinion in this case reported in 
216 N. C., 391, it was held that the allegations : n  defendant's answer, 
attempting to set up an affirmative defense under C. S., 2144, were 
insufficient to constitute a valid defense to the aclion based upon plain- 
tiff's judgment, and that the plaintiff's demurrer thereto should have 
been sustained. This Court disposed of the matter in these words: "The 
court below should have sustaiied the demurrer to the defendant's fur- 
ther defense under C. s., 2144, with right to move for leave to amend in 
accordance with the ~rovisions of C. S.. 515." 

I t  would seem that this Court, in the exercise of its supervisory power 
over proceedings in the Superior Court, has confined defendant's pro- 
cedure for the amendment of his pleadings to that prescribed in C. s., 
515. With this the defendant has failed to do, 11s the court below has 
found. Upon that finding the court denied defendant's right to amend. 
The letter of plaintiff's counsel, relied on as a waiver, related to the time 
for arguing the motion and was written after the time limited for filing 
amendment had expired. There was no petition to rehear the former 
opinion. The able- and accurate judge of the Superior Court rightly 
interpreted the former decision of this Court as constituting the law of 
the case, and binding both upon the court and upon the litigants. The 
procedure prescribed in the former opinion in this case is in accord with 
the language of this Court in disposing of numerous decided cases. 
W h i t e  v. Charlotte, 207 N .  C., 721, 178 S. E., 219; iVcKeel v. L a t h a m ,  
202 N. C., 318, 162 S. E., 747; Morris z'. Clevrl, 197 N. C., 253, 148 
S. E., 253; S c o f t  v .  Harrison,  ante, 319; Johnston County  v. Stewart ,  
a n f e ,  334. I n  these cases procedure under C. S ,  515, was specifically 
indicated. I n  the iMorris case, supra, Connor, J . ,  rlpeaking for the Court, 
referring to C. S., 515, said: "This statute is in aid of an expeditious 
administration of justice and should be liberally construed and applied." 

I t  is immaterial that the demurrer here considl?red was interposed by 
the plaintiff to an affirmative defense in the answer, rather than by a 
defendant to a complaint. By statute and in the decisions of this Court 
both are treated as governed by the same principk. 

If the former opinion of the Court had not limited defendant's pro- 
cedure for amendment, I agree that the Superior Court would have had 
ample power, both inherently as well as by virtue of other applicable 
statutes, to allow amendments. But that was not the question before the 
trial judge. R e  was confronted with the language of this Court. Did 
he err in ruling in accordance with i t ?  I do not think so. 

Nor do I agree with the suggestion in the majority opinion that the 
proposed amendment to defendant's answer could "not be resisted." The 
amendment has not been filed, and an expression as to the sufficiency of 
what counsel informally proposed would seem to be, at this time, out of 
place. 
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I n  this  connection it m a y  not  be improper  to  suggest t h a t  a change in 
our  rules of procedure, i n  conformity wi th  the  practice i n  the  FederaI 
Courts  wherein demurrers  as  a distinct f o r m  of pleading have been 
abolished a n d  motions i n  the cause substituted, would eliminate a fre- 
quent  occasion f o r  delay in the  t r i a l  of cases, and  render  obsolete much  
of the  technicality and refinement which h a s  grown u p  i n  our  l aw with 
regard to  demurrers. 

ATLANTIC JOINT STOCK LAND BANK O F  RALEIGH v. W. H. FOSTER 
AND WIFE, DOROTHY L. FOSTER, A. L. OSBORNE, COY ELLER, 
GURNEY P. HOOD, COMMISSIONER OF BANKS, DEPOSIT & SAVINGS 
BANK, INC., JAS. McCRAW, INC., L. C. HAFER AND U. L. HAFER, 
Doma Busrlv~ss UNDER THE FIRM x~~~ OF ALEXANDER RIOTOR COM- 
PASS, COLUMBIA CASUALTY COMPA4NY, ASHE MOTOR COMPANY, 
INC., MOTOR SERVICE COMPANY, JENKINS HARDWARE COM- 
PASY, INC., THE R.4SK OF NORTH WILKESBORO, YADKIN VALLEY 
MOTOR COMPANY, GWYN-WREIUN INSURANCE AGENCY, INC., 
C. C. WAGONER AXD IRA G. ROYSTER, ERNEST ELLISON A N D  MARY- 
LASD CASUALTY CORIPANY. J. 31. BROWN, TRUSTEE A N D  RECEIVER 
FOR THE USE OF W. B. SOMERS, W. B. SOJIERS, JOHN M. SATES, T H E  
BANK O F  YADKIN. ASSIGNEE OF DIXIE BOND & MORTGAGE COM- 
PANY, HARPER JIOTOR COJIPANY, THE STATE OF NORTH CARO- 
LISA, E. B. SOJIERS, TRUSTEE FOR W. B. SOJIERS, KYLE HAYES, 
TRCBTEE, A N D  D. J .  BROOKSHIRE, J. 31. BUMGARNER, G. G. EL- 
LEDGE AXD A. G. HENDERSON. 

(Filed 10 April, 1940.) 

1. Insurance § Zl- 
The rights of the parties under a loss-payable clause in a policy of fire 

insurance will be determined in accordance with the terms and provisions 
of the contract, which derive no extra validity by reason of the fact that 
the form is prescribed by law, Rlichie's Code, 6437. 

2. Insurance 5 14- 
The assignment of an insurance policy is governed by rules pertaining 

to other assignments as  to requisites, validity, operation, and effect. 

9. Insurance § 21-Attachment of standard loss-payable clause to A r e  
insurance policy amounts t o  virtual assignment of the  policy. 

A loss-payable clause in favor of the mortgagee, written in accordance 
with the statutory form, and the delirery of the policy to the mortgagee 
creates a separate contract between the insurer and the mortgagee 
upon which the mortgagee may sue to recover loss, C. S., 446, and no act 
or omission on the part of the mortgagor can affect the mortgagee's right 
to recover, and the transaction amounts to a virtual assignment of the 
contract assented to by the insurer by its attachment of the loss-payable 
clause and delivery of the policy to the mortgagee. 
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4. S a m e W h e t h e r  mortgagee failed t o  exercise due  diligence t o  collect 
proceeds of Are insurance policy held fo r  jury. 

Certain structures on the property mortgaged were insured with loss- 
payable clause in favor of the mortgagee, and the policy was delivered to 
the mortgagee in compliance with the stipulations, contained in the mort- 
gage. A structure valued a t  much less than the mortgage debt burned, 
but no notice or proof of loss was given insurer either by the mortgagor 
or by the mortgagee, and the evidence failed to (disclose that either had 
knowledge that the structure had burned. Several years thereafter the 
mortgagee, upon the mere request of the insurer, surrendered the policy 
to the insurer for  cancellation. Foreclosure proceedings were instituted, 
and the personal representative of the deceased mortgagor resisted same 
on the ground that  the mortgagee was liable for the loss of the proceeds 
of the fire insurance by reason of its failure to usc! due diligence to collect 
the amount due on the policy and apply same to the debt. Held:  Since 
the mortgagee had possession of the policy with the right to sue on same 
and apply the whole of the proceeds to the debt, mortgagor not being 
entitled to any part thereof, whether the mortgag13e failed to  exercise due 
diligence to collect on the policy should have been submitted to the jury, 
there being no evidence of estoppel by conduct on the part of the mort- 
gagor. 

5. Mortgages 5 30- 
The foreclosure of a mortgage may be enjoined pending the determina- 

tion of the question of the mortgagee's liability for i ts  failure to  exercise 
due diligence to collect on a policy of fire insurance on the mortgaged 
premises and apply the proceeds to the mortgage debt. 

6. Mortgages § 9- 

I t  is error for the trial court to charge the jury that  a s  a matter of law 
the mortgagee was entitled to add to the mortgage debt the amount of 
insurance premiums paid by the mortgagee whe:n there is evidence that 
the mortgagee voluntarily took out the policy on property which had 
theretofore been destroyed by fire, and no evidence that  the mortgagor 
had failed to pay fire insurance premiums as  required by the mortgage. 

APPEAL b y  defendants, Doro thy  L. Foster,  administratr ix  of t h e  estate 
of W. H. Foster,  deceased, A. L. Osborne and  P. E. Brown. N e w  trial.  

T h e  plaintiff brought  th i s  proceeding t o  foreclose a mortgage made  
t o  i t  b y  W. H. Foster  a n d  wife, Doro thy  L. Foster,  on  cer tain lands of 
t h e  defendants  i n  Wilkes County, alleging defaul t  i n  the  payment  of 
t h e  notes secured b y  the  mortgage deed and  breach of other conditions 
i n  t h e  mortgage which accelerated the  due date. T h e  plaintiff asked 
f o r  the  recovery of $1,713.21 due  it upon the  or iginal  mortgage indebted- 
ness, wi th  interest, and  f o r  $144.34 alleged to have been advanced f o r  
insurance and  taxes. 

T h e  plaintiff sets u p  t h a t  subsequently t o  the  execution of the  mort-  
gage  t o  it t h e  defendants W. H. Foster  a n d  wife executed another  mort-  
gage  on  a p a r t  of t h e  lands to  P. E. Brown, a n d  t h a t  the  sa id  P. E. 
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Brown subsequently conveyed, as mortgagee, to A. L. Osborne; that a 
portion of the lands embraced in the original mortgage was subsequently 
conveyed in a mortgage deed from Foster and wife to Coy Eller; and 
sets up numerous judgments that were taken against the defendant 
Foster having liens upon the lands both before and after the junior 
mortgages referred to, but all subsequent to the original mortgage to 
plaintiff. 

Various defendants other than the Fosters answered the complaint, 
setting up their own claims and denying material allegations of the com- 
plaint. From these answers it appears that the answering parties were 
junior encumbrancers upon the land, and as between Coy Eller and P. E. 
Brown and his grantees their encumbrances were upon separate portions 
of the land. These answers are not material to the phase of the case 
which controls the Court in this opinion. 

Mrs. Dorothy Foster answered as administratrix of W. H. Foster, who 
had died pending the proceeding or before it commenced. The record is 
not clear. I n  her answer she admitted the execution of the deed of 
trust, did not deny that the payments thereon were as stated in the com- 
plaint, but set up that under the contract with the Atlantic Joint Stock 
Land Bank her intestate, W. H. Foster, had been compelled to take out 
a policy of fire insurance upon the mortgaged premises payable to the 
plaintiff in the sum of $1,600.00, and by that contract had been com- 
pelled to surrender the said policy into the custody of the plaintiff. She 
alleges that while the policy was yet in force a dwelling house upon the 
premises of not less than $2,000.00 in value burned, and that it was the 
duty of the plaintiff to use diligence in the collection of the insurance 
for the loss thereby sustained, and that the plaintiff neglected to take any 
steps toward the collection of the said insurance and the application 
thereof to the indebtedness and, in fact, at  the request of the insurance 
company, surrendered the insurance policy for cancellation. She alleges 
that by reason of the failure of the plaintiff to use due diligence in the 
collection of the said insurance, and its voluntary surrender of the policy 
for cancellation, plaintiff has become liable for the loss so sustained, and 
asks that the amount which should have been collected upon the insur- 
ance be credited upon the mortgage indebtedness before any foreclosure 
is permitted. 

I n  an amended answer or cross action, joined in by Mrs. Foster, 
administratrix of W. H. Foster, and P. E. Brown, it is alleged that the 
plaintiff and the Farmers Mutual Fire Insurance Association, while the 
policy of fire insurance on defendant's property was still in force and 
after liability therefor had accrued, agreed together, for the purpose of 
defeating the defendant's rights, to cancel the policy of insurance, and 
the allegations as to damages, and the counterclaim, are reiterated. 

14--217 



418 I N  T H E  SUPREME COURT. [217 

The plaintiff replied, admitting that the policy of fire insurance men- 
tioned in defendant's pleading had been issued and that it contained a 
mortgage clause with loss payable to the plaintiff, as its interest might 
appear. 

The evidence tended to show that the policy of insurance referred to 
was delivered to the plaintiff when it was taken out, and it is admitted 
that the buildings were burned on 14 April, 1931, and that the buildings 
were worth at  least $1,000.00. 

The evidence is conflicting as to whether the policy of insurance had 
been actually canceled. The testimony of H. F. Ledford is to the effect 
that the policy of insurance had been delivered up by the plaintiff for 
cancellation at  the request of the insurance company in 1935. 

T. R. Bryan, who succeeded the witness Ferguson as secretary-treas- 
urer of the Farmers Mutual Fire Insurance Association, and who was 
at  the time of trial in charge of the company, testified that he had 
investigated the records of the conipany and found no evidence of the 
cancellation of this policy. 

The evidence tends to show that the Land Bank, after the date of the 
fire, independently procured other insurance upon the property, claiming 
as its authority to do so failure of the defenlant Foster to keep the 
insurance up, according to the mortgage contract. The amount of the 
premiums of this insurance, with the taxes paid upon the property, con- 
stitute the claim represented by the second issue. 

The evidence is silent as to occupation of thc property at the date of 
the fire. However, it appears from the record that service of publica- 
tion as to W. H. Foster and Mrs. Foster was ordered, and that subse- 
quently Mrs. Foster was found to be in Greensboro, Guilford County. 

The trial judge submitted two issues to the jcry, one as to the amount 
which the plaintiff was entitled to recorer upon the main indebtedness 
and one as to the amount which it was entitled to recover for money 
advanced by way of taxes and insurance premiums. He  declined to 
submit any issue as to the insuranc!e policy or as to the liability of the 
plaintiff thereupon. On the first issue he instructed the jury "that if 
you believe the evidence and find the facts to be as shown by the admis- 
sions and the documentary evidence introduced in this case that you 
will answer that first issue $1,713.21, with interest from July 1, 1933." 
On the second issue he instructed the jury ''thllt if you believe the evi- 
dence and find the facts to be as shown by the witnesses, the testimony 
of the witnesses, the admissions, and the documentary evidence intro- 
duced, that you will answer the issue $144.34." The jury answered the 
issues accordingly and judgment ensued for the amount so found, and a 
foreclosure sale of the premises was ordered. 
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The judgment undertook to marshal the liens upon the property and 
order the sale of the lands described in the P. E. Brown mortgage deed 
first, and provided that  if this did not bring enough to settle the debt, 
then the lands described in the mortgage deed to Coy Eller, or so much 
thereof as was necessary to pay the remainder of the judgment and costs 
of the action and sale, be sold. Defendants appealed. 

Folger  & Folger  and  A r c h  T .  A l l e n  for plaint i f f ,  appellee. 
W h i c k e r  B W h i c k e r  and Jones  & B r o w n  for defendants ,  appel lanfs .  

SEAWELL, J. The insurance policy, in the respects here considered, 
conforms to the requirements of the North Carolina act on the subject 
establishing a standard fire insurance policy. Michie's Code, section 
6437. . Where loss or damage is made payable in whole or in part  to the 
mortgagee, it is provided: "Upon failure of the insured to render proof 
of loss, such mortgagee shall, as if named as insured hereunder, but 
within sixty days after such failure, render proof of loss and be subject 
to the provisions hereof as to appraisal and time of payment." As to 
the original insured, i t  is provided that  "the insured shall within sixty 
days after the fire, unless such time is extended in writing by this com- 
pany, render to this company a proof of loss, signed and sworn to by the 
insured," etc. But  the rights of the parties after the policy has been 
issued must be ascertained and determined in accordance with the terms 
and provisions of the contract and derive no extra validity by reason of 
the fact that the form is prescribed by law. Lancas fer  9. I n s .  Co., 153 
N.  C., 285, 69 S. E., 214; lMidk i f  T. I n s .  Co., 197 N .  C., 139, 141, 
147 S. E., 812. 

The assignment of an  insurance policy is governed by rules pertaining 
to other assignments as to requisites, validity, operation, and effect. 
Hobbs  v. M e m p h i s  I n s .  Co., 1 Smeed (Tenn.), 444; W a r d  v. R u t l a n d ,  
etc., M u t u a l  F i r e  Insurance Co., 31 Vt., 552. The theory that  insurance 
is a personal contract and, therefore, limits the assignability, has no - 

bearing here, since the insurance company consented to its transfer and 
recognized i t  by the attachment of the standard New York mortgage 
clause which, indeed, is in some aspects a contract between the insurance 
company and the mortgagee. N o  inference can be drawn from that  
theory that  the proof of loss should preferentially be made bv the owner, 
since the of personnel is one which applies to the risk involved 
in issuing the policy. The effect of an  assignment upon the insurance 
contract is, therefore, controlled by the terms and the circumstances of 
the contract of assignment itself; Cleveland v. Clapp ,  5 Mass., 201 ; 
Ainswor th  v. Backus ,  5 Hun. (N. Y.), 414; and we think this holds true 
where the mortgage contract requires the policy to be taken out for the 
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benefit of the mortgagee and delivered u p  to him, although some question 
might be raised as to whether this would constitute a technical assign- 
ment. 

The mortgage contract between the   la in tiff and the defendants Foster 
required the latter to take out insurance upon the mortgaged property, 
the loss, if any, payable to the mortgagee, as its interest might appear, 
and further required that  the insurance policy so obtained should be 
delivered into the possession of the plaintiff, which was done. Whether 
the defendants kept u p  the premiums on the policy, as they had agreed, 
or did not, does not appear in the record. I t  does appear, however, that  
some time in 1935 the mortgagee independently took out other insurance, 
although the dwelling had been destroyed by fire in 1931. This remark- 
able fact, bearing alike on the Land Bank and the insurance company 
which issued the policy on nonexistent property, seems to indicate an  
unjustifiable want of business prudence on the p u t  of both parties to the 
transaction and the lack of easily obtainable knowledge of the conditions 
existing with respect to the property. The mortgagee meanwhile deliv- 
ered up the policy of insurance taken out by Foster upon the mere 
request of the insurance company and a statement from them that  i t  
had been canceled, and without any investigation whatever. 

I n  some respects the duty of the land bank toward the mortgagor with 
respect to the collection of the insurance on the loss which occurred by 
the burning of the property 12 April, 1931, is :L matter of first impres- 
sion with us. The precise point involved in this case does not appear 
to have been decided here. 

That  the mortgagee had the right to sue in the premises-especially 
since i t  had been accepted as payee by the insurance company-cannot 
be questioned. Peterson v. Mechanics 1'. Ins .  Co., 168 La., 850, 123 
So., 596. And upon the evidence in this case it is clear that the amount 
of insurance mas not sufficient to pay off the mortgaged debt, and the 
mortgagor, therefore, had no equity in the proceeds. I t  might well 
follow, since our statute requires suits to be hrought by the party a t  
interest-C. S., 446-that the plaintiff mortgagee alone could bring such 
a suit.  26 C. J., p. 484, and cases cited. 

I f  any  other sort of security had been lost by I he negligence or miscon- 
duct of the plaintiff, i t  would h a w  been liable therefor. The question 
here is whether or not the plaintiff, with the policy of insurance in its 
possession, with the right to sue, and virtually the owner of the proceeds 
to be recovered, did not owe the duty to the mortgagor to proceed to its 
collection and application. 

We think the contract between the mortgagor and the mortgagee, 
considered as it affected their obligations and duties to each other, was a 
virtual assignment of the insurance contract. This, accompanied by 
delivery of the policy, in a measure substituted the mortgagee for the 
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mortgagor, certainly as beneficiary under the immediate contract, since 
i t  and it alone was entitled to receive the payment from the insurance 
company. I t  is not unreasonable to assume that  it was the duty of the 
Land Bank to carry out that  part  of the contract which related to this 
interest, that  is, the collection of the proceeds and the performance of 
those things which were necessary and incidental thereto. A reservation 
was made in the mortgage contract as to the duties to be performed with 
reference to the insurance contract by the mortgagor, the defendant 
Foster;  that is to say, that  he should pay the insurance premiums. We 
consider i t  the better reasoning, and so hold, that  it  was the duty of the 
Land Bank to exercise due diligence in collecting the insurance, and that 
this involves due diligence also in giving notice and making proof of 
claim, a duty  which did not devolve entirely on the defendant mortgagor 
from the simple fact that  the responsible officers of the Land Bank had 
never heard of the fire. It is quite possible, under the facts as we hare  
above outlined them, that  the defendant Foster also was in ignorance of 
the fire. The question is one of due diligence. 

We consider the possession of the policy itself by the plaintiff as a 
strong circumstance in placing upon it the duty of proceeding with the 
collection. This was considered controlling in Whiting v. Lane, 193 
Appellate Division, 964, 184 K. Y. S., 793; Annotations, A. L. R., 1289. 
See, also, Charter Oak Life Ins. Co. v. Xmith, 43 Wis., 329, as to duty 
to collect. 

There is the further circumstance, with which we do not think the 
court was competent to deal as a matter of law, that the plaintiff sur- 
rendered the policy of insurance for cancellation after (as the evidence 
tended to show) a liability for loss by fire had accrued upon it. The 
fire had happened some years before, i t  is true, and no proof of loss or 
demand had been niacle-a circumstance we have c o n s i d e r e d b u t  it was 
not for the plaintiff to determine what defense the insurance company 
might make against the claim, if any a t  all. Certainly the failure to 
file proof and make demand on the part  of either the mortgagor or mort- 
gagee would not, under all circumstances, defeat the claim, although i t  
might determine the time within which suit might be brought; Gerringer 
1;. Ins. Co., 133 X. C., 407, 45 S. E., 773; and there are many circum- 
stances which might excuse delay in filing proof of claim, and one of 
them, it has been held, is absence. 26 C. J., page 375; Carpenfer v. 
German Bmerican Ins. Co., 135 N .  Y., 298, 31 K. E., 1015; Oakland 
Home Ins. Co. v. Davis (Texas Civil Appeals), 33 S. W., 587. 

Indeed, where the New York standard mortgage clause is incorporated 
into the contract, containing the provision that  no failure or misconduct 
on the part  of the mortgagor shill defeat the rights of the mortgagee- 
and that  clause is in this policy-it is generally held that  the mortgagee 
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may bring suit without filing proof of claim a t  all. At  least under this 
contract of insurance there was nothing which the mortgagor could do to 
defeat the collection of this security on the par t  of the mortgagee, and 
little he could do to advance it. (As noted, the standard policy neces- 
sary under the Nor th  Carolina Insurance Laws requires the affected 
mortgagee to make proof of claim within sixty days after a failure on 
the par t  of the original insured to do so.) 

We are not considering any question of estoppel on the par t  of the 
intestate Foster, if there should be any estoppel involved in his conduct. 
That ,  a t  least, cannot be inferred as a matter of law from the evidence. 

We think, and so hold, that  the question of reasonable diligence in the 
collection of the item should have been left to ;he jury upon the issues 
submitted by the defendant, or  other appropriate issues, with proper 
instruction by the court, and the failure to do so was error. 

Under the circumstances of this case it was error also to instruct the 
jury that  if they should believe the facts to be as testified by the wit- 
nesses, and as the admissions and documentary evidence tended to show, 
that  they should find the second issue for the plaintiff. Plaintiff had no 
right to charge defendant's intestate with premiums upon insurance vol- 
untarily taken out upon nonexistent property, and no right to charge 
for insurance taken out upon any property without proof, which this 
evidence does not disclose, that  said intestate had failed to pay premiums 
as required by the mortgage. . 

I t  is not necessary to review the judgment ~s to the order in which 
the property is required to be sold, since the defendant is entitled to 
have the amount due ascertained before such foreclosure takes place. 

F o r  the errors pointed out, there must be a 
New trial. 

STELLA BARBER v. B. GEORGE BARBER. 

(Filed 10 Spril, 1940. ) 

1. Divorce 8 14--Wife may have an~oun t  of 111imony due under prior 
orders determined by the court upon motion in the cause. 

In the wife's suit for alimony without divorce, judgment was entered 
upon answer of the issues by the jury in the wife's favor, awarding her 
a certain sum per month. Thereafter upon application of the husband, 
the amount of the monthly payments was redued. The wife subsequently 
flled a petition and motion in the cause stating that the husband was in 
arrears in the payment of the alimony ordered, and prayed that the 
amount of the arrears be determined by the court, and judgment entered 
in her favor for the amount. Defendant demurred on the ground that 
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the petition alleged a personal action in debt, and sought to recover a new 
judgment in debt, and that the relief could not be had by motion in the 
cause. Held:  The judgment awarding alimony directed the payment of 
money, and the husband became indebted to his wife for such alimony as 
it became due, and the husband, being a party to the action for divorce 
without alimony, is bound by the decree, and having been given due notice 
of the motion, is in court for the purpose of such orders as, upon motion, 
are appropriate and customary, and the court therefore has jurisdiction 
to determine the amount of alimony in arrears and render judgment in 
plaintiff's favor for the amount, and defendant's demurrer was properly 
overruled. 

2. Divorce § 15- 
An order for the payment of alimony is re8 judicata between the parties, 

but is not a final judgment, since the court has the power, upon applica- 
tion of either party, to modify the orders for changed condition of the 
parties. 

APPEAL by defendant from Warlick, J., a t  January  Term, 1940, of 
BUNCOMBE. Affirmed. 

This is a motion in the cause made by plaintiff to recover of defendant 
arrearage of alimony allowed her in a former suit. I n  the year 1920, 
the plaintiff herein instituted a suit against the defendant in the Supe- 
rior Court of Buncombe County asking for alimony, without divorce, for 
the maintenance and support of herself and three minor children born 
of the union of plaintiff and defendant. The defendant filed answer and 
set up  a cross bill asking for divorce from plaintiff from bed and board. 
Upon the tr ial  of the action, the jury found in favor of the plaintiff 
and against the defendant. The issues a t  June  Term, 1921, of the 
Superior Court, from which no appeal was taken, were as follows: 

"1. Were the plaintiff and defendant married, as alleged? Ans. : 'Yes.' 
''2. Has  the defendant, B. George Barber, separated himself from his 

wife and failed to provide her and the children of their marriage the 
necessary subsistence, according to his means and condition in l ife? 
ilns. : 'Yes.' 

"3. Did the plaintiff, Stella P. Barber, maliciously turn the defendant 
out of doors ? Ans. : 'No.' 

"4. Has  the plaintiff, Stella P. Barber, by cruel and barbarous treat- 
ment, endangered the life of the defendant? Ans. : 'No.' 

" 5 .  H a s  the plaintiff, Stella P. Barber, offered such indignities to the 
person of the defendant, B. George Barber, as to render his condition 
intolerable and his life burdensome? -4ns. : 'No.' 

"6. Has  the plaintiff been a resident of the State of North Carolina 
for two years next preceding the commencement of this action? Ans.: 
'Yes.' 

"7. Has  the defendant been a resident of the State of North Carolina 
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for two years next preceding the commencement of this action? Ans.: 
'Yes.' " 

Judgment was entered awarding the  lai in tiff the sum of $200.01 per 
month for herself and children, payable on or before the 4th day of each 
month. 

On 15 October (October Term, 1929, of the Superior Court of Bun- 
combe County), a hearing was had before Thos. L. Johnson, judge pre- 
siding, and a judgment was entered modifying the original order and 
allowance and ordering the defendant to pay to plaintiff the sum of 
$160.00 a month for the support of herself an(l  minor children. This 
amount of monthly allowance to plaintiff was entered after a full hear- 
ing upon the establishment of defendant of a so-called "trust estate" for 
the benefit of plaintiff and her children and an examination into the 
personal income of defendant derived from sources other than those con- 
stituting the so-called "trust estate." 

On 7 March, 1939, the plaintiff filed her present petition and motion 
in the cause, the petition being a long, detailed statement. She alleges 
that defendant instituted a suit against her for divorce in Fulton County, 
Ga., of which she had no notice and defendant had a final decree of 
divorce on 1 April, 1929, and asked that this alleged divorce be declared 
a nullity. She alleges that the defendant defaulted in the payments as 
set out in the judgment rendered at the October Term, 1929, the said 
default being a partial one from 5 August, 11331, and a total default 
from 5 August, 1932; that she recover of the defendant a judgment in 
the sum of $16,428.50, due her under the former judgment. That de- 
fendant is now a nonresident of the State. Defmdant thereupon entered 
a special appearance and moved to dismiss the petition of plaintiff for 
want of jurisdiction and lack of service upon defendant. The special 
appearance and motion to dismiss filed by the defendant was overruled 
by his Honor, J. Will Pless, Jr . ,  on 24 March, 1939, and upon appeal 
to this Court, the said judgment was affirmed in the case of Barber v. 
Barber,  216 N .  C., 232. 

Following the decision of this Court in Barber z'. Burbrr ,  supra,  the 
defendant herein then entered a general appearance and demurrer to the 
plaintiff's petition, which is as follows: 

"1. The court has no jurisdiction of the subject matter alleged in the 
petition, nor the relief sought thereby, for tha:: ( a )  As appears upon 
the face of the petition, plaintiff has attempted, by way of motion in 
the cause, to institute a personal action againsl- the defendant sounding 
in debt for installments alleged to be past due and unpaid on a judgment, 
which matter cannot be heard on summary motion in the cause. (b)  
That as appears upon the face of the plaintiff's petition, plaintiff seeks 
to recover a new judgment against this defencant sounding in debt in 
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the amount of $16,428.50, which relief cannot be had on motion in the 
cause. (c)  Under section 1667 of the Consolidated Statutes, upon which 
this action is founded, the court is without jurisdiction to enter judgment 
prayed for in the petition of plaintiff. 

"2. The plaintiff fails to allege in  said petition facts sufficient to 
entitle her to the relief sought therein with respect to the divorce decree 
alleged to have been rendered by the court of Georgia, for t ha t :  ( a )  
There are no facts alleged in said petition of plaintiff by which i t  
appears that  plaintiff's rights in this cause of action are in any way 
affected by said decree. ( b )  I t  appears upon the face of said petition 
that  the validity of said decree, or decrees, is immaterial to this cause 
of action." 

The matter was heard by his Honor, Wilson Warlick, a t  the Janua ry  
Term, 1940, of Buncombe County Superior Court, and judgment entered 
as follows: "This cause coming on to be heard and being heard before 
the undersigned judge a t  the Regular J anua ry  Term, 1940, of the Supe- 
rior Court of Buncombe County, upon the demurrer filed by the defend- 
ant  to the petition of the plaintiff in this cause, and the court being of 
the opinion and so holding that  the petitioner cannot attack the validity 
of the Georgia divorce set out i n  the petition in  this cause: Now, there- 
fore, it  is ordered that  the demurrer filed by the defendant be, and the 
same hereby is, sustained as to that  portion of the petition and the prayer 
for relief which seeks to have the Georgia divorce described in the peti- 
tion declared a nullity. I t  is further ordered that  the demurrer be, and 
the same hereby is, overruled as to all matters set forth in said demurrer, 
with the exception of the Georgia divorce : Bnd it is further ordered that  
defendant shall have thir ty days from the filing of this order within 
which to file such pleadings as he may deem advisable. This the 19th 
day of January,  1040. Wilson Warlick, Judge Superior Court." 

From this judgment, the defendant excepted, assigned error and ap- 
pealed to the Supreme Court. 

Jordan & Horner for plaintiff. 
Weaver & Miller for defendant. 

CLARKSON, J. The question involved : H a s  the Superior Court power, 
by motion in the original cause in a suit instituted for alimony without 
divorce, to determine the amount owed by the defendant to the plaintiff 
under the former judgments of the court and to enter its decree judi- 
cially determining the amount so due and in arrears? We think so. 

Where the pleadings for alimony without divorce (under sec. 1567, 
ch. 31 of Revisal, Laws of 1871-2, ch. 193, sec. 39) raises an  issue of 
fact, it  is for the jury to determine. Crews v. Crews, 175 N.  C., 168. 
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I n  the present action the issues of fact were settled by the jury at June 
Term, 1920, from which defendant took no appeal. The court below, 
in its sound discretion, fixed the amount of alimony which defendant 
was to pay the plaintiff at  $200.01 a month. No t~ppeal was taken from 
this judgment. At October Term, 1929, upon 13etition of defendant, 
judgment was entered modifying the original order of allowance to 
$160.00 a month, from which no appeal was taken. The gravamen of 
the present petition in the cause made by plaintiff is to ascertain the 
balance due on the original judgment and render judgment therefor. 

Under the old law, as it was in the Crews case, supra, there was no 
provision whereby the wife could obtain alimony during the determina- 
tion of the issues involved in her suit. I n  1919 an amendment was 
added whereby the wife might apply for an allowance for her subsistence 
during the pendency of her main action. Laws of 1919, ch. 24. I t  may 
be noted that two distinct remedies are therein ~rcv ided :  first, the action 
for alimony without divorce; second, the application for an allowance 
for subsistence pendente lite. Chapter 52, Laws of 1923, amended this 
section by allowing the husband to plead the adu1;ery of the wife in bar 
of her right to such alimony. The jury passed on the issues of fact in 
this action before the amendments above set forth were added. 

I n  Walton  v. Walton,  178 N. C., 73 (75), it is written: "The question 
presented is the right of the plaintiff to a warrant of attachment as an 
ancillary remedy to her cause of action. Chrlpter 24, Laws 1919, 
prescribes that the wife abandoned by her husband is entitled 'to have 
a reasonable subsistence allotted and  aid or secured to her from the 
estate or earnings of her husband.' This gives the wife who has been 
abandoned a remedy both in  personam and in rem. The attachment is 
to secure the property so that it may be held to satisfy the judgment 
when rendered and also as a basis for ~ublication of the summons. The 
xife has always had the remedy of garnisheeing the salary or wages of 
her husband in such cases, and she is entitled to an attachment of the 
property for the same reason. Otherwise the defsndant, pending litiga- 
tion, can sell or convey his property, or creditors may attach it for debt 
or obtain prior liens by judgment. The defendant contends that an 
attachment does not lie under Rev., 758, unless there is a breach of 
contract, express or implied. We are of opinion that the husband is 
under an implied contract, for he is primarily lial~le for the support and 
maintenance of his wife. Levi  v. Marsha, 122 N .  C., 567." 

Speaking to the subject in Anderson v. Andmson,  183 N .  C., 139 
(143), it is said: "In Crews 21. Crews, 175 N .  C., 173, cited by the 
defendant, the definition of the word 'estate' is no; restricted to (income.' 
but is enlarged so as to embrace income whether arising from permanent 
property or earnings, for that it is clearly said that alimony could be 
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assigned from both tangible and intangible property (Reid v. Neal, 182 
N .  C., 199) ; and in White v. White, 179 N .  C., 592, i t  was held that the 
court may declare alimony a lien upon the husband's lands, even in the 
absence of notice to him that his wife had instituted a proceeding for 
that purpose. . . . The defendant's obligation to support the plain- 
tiff during the existence of the marital relation is not a 'debt' within the 
meaning of Art. X, sees. 1 and 2, of the Constitution. . . . (144) 
This duty is not a mere incident of contract, but it arises out of the very 
nature and purpose of the marriage relation; and this relation civilized 
mankind regard as the only stable foundation of our social and civil 
institutions. Hence, both law and society demand that the marriage 
relation be recognized, respected, and maintained, and that the husband's 
duty to support his wife and their offspring be awarded higher sanction 
than the strait contractural obligation to pay value for a yoke of oxen 
or a piece of land. The defendant, therefore, cannot escape the perform- 
ance of his duty to support the plaintiff on the ground that he sustains 
toward her the relation of a mere debtor. Rodgers on Domestic Rela- 
tions, sec. 2, e t  seq." Holton v. Bolton, 186 N .  C., 355; Riser v. Kiser, 
203 N.  C., 4 2 5 ;  Walker v. Walker, 204 hT. C., 210; Tiedemann v. Tiede- 
mann, 204 N. C., 682. 

A judgment awarding alimony is a judgment directing the payment 
of money by a defendant to plaintiff and, by such judgment, the defend- 
ant thereupon becomes indebted to the plaintiff for such alimony as it 
becomes due, and when the defendant is in arrears in the payment of 
alimony the court may, on application of plaintiff, judicially determine 
the amount then due and enter its decree accordingly. The defendant, 
being a party to the action and having been given due notice of the 
motion, is bound by such decree, and the plaintiff is entitled to all the 
remedies provided by law for the enforcement thereof. Vaughan v. 
Vaughan, 211 N .  C., 354 (361). 

This Court has held that the allowance of alimony is higher than the 
"strait contractual obligation." I t  is a claim that the Homestead Ex- - 
emption cannot be called on to defeat; the failure to pay is the breach 
of an implied contract and attachment will lie; the court may declare 
it a lien on the husband's property; the property, both real and personal, 
can be held and appropriated to pay it. The motion in the cause can be 
dealt with only as a petition for the ascertainment of the alimony due 
the plaintiff under former orders of the court, looking toward enforce- 
ment against the defendant by appropriate proceeding. I t  is not a final 
judgment in the action, since both the plaintiff and the defendant may 
apply for other orders and for modifications of orders already made, 
which the court will allow as the ends of justice require, according to the 
changed conditions of the parties. The orders made from time to time 
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are, of course, res  judicata between the parties, subject to this power of 
the court to modify them. The consolidation of the amounts due, when 
ascertained in  one order or decree, does not i nws t  any of these orders 
with any other character than  that  which they originally had. I f  the 
defendant is in court only by reason of the original service of summons, 
he is in court only for such orders as, upon motion, are appropriate and 
customary in  the proceeding thus instituted. There is no reason why a 
judgment should not be rendered on an allowance for alimony, which is 
a debt-and more than a n  ordinary one. The  ccurt below, in its sound 
discretion, which is  not ordinarily rwiewable by this Court, under the 
motion of plaintiff in this cause can hear the facts, change of conditions 
of the parties, the present needs of support of any of the children and, 
in its sound discretion, render judgment for whai defendant owes under 
the former judgment and failed to pay and see to i t  that  such judgment 
is given to protect plaintiff, and "give diligent? to make her (your)  
calling and election sure." 

F o r  the reasons given, we see no error i n  the judgment of the court 
below overruling the demurrer. The  judgment i3 

Affirmed. 

R. A. MORRIS v. LAUGHLIN CHEVROLET COMPANY, EMPLOYER, AND 

LUMBER MUTUAL CASUALTY COMPAXY, CARRIER. 

( Filed 17 April, 1940. ) 

3 .  Statutes § 5a- 
The cardinal rule in the construction of a statute is to effectuate the 

intent of the Legislature. 
2. Master and Servant 3 37- 

The Worlimen's Compensation Act will be construed as a whole to 
effectuate the intent of the General Assembly. 

3. Master and Servant § 4la-Medical and hospital expenses should not 
be included in computing the maximum conipmsation recoverable for 
any one injury. 

In computing the $6,000.00 maximum amount recoverable for any one 
injury under the Compensation Act, hlichie's Cod(>, 8081 (ww), the amount 
paid by the employer or insurance carrier for m~?dical and surgical treat- 
ment and/or hospitalization or other treatmenl, including medical and 
surgical supplies, Michie's Code, 80Y1 (gg) ,  shocld not be included, since 
the Compensation Act does not include such medical and hospital expense 
in defining the word "compensation" but clefirtes compensation as the 
money allowance payable to an employee or his dependents, including 
funeral benefits provided by the act, Ilichie's Co'le, 8081 ( i )  ( k ) .  
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APPEAL by defendants from Ervin, Special Judge, at February-March 
Civil Term, 1940, of CABARRUS. Affirmed. 

This is an action brought by R. A. Morris, employee, against Laughlin 
Chevrolet Company, employer, and Lumber Mutual Casualty Company, 
carrier, for compensation for injuries, under the N. C. Workmen's Com- 
pensation Act, N. C. Code, 1939 (Michie), sec. 8081 (h ) ,  et  seq. (Public 
Laws 1929, ch. 120, and amendments thereto). 

I t  is alleged that the plaintiff, on 31 December, 1936, suffered an 
"injury by accident arising out of and in the course of the employment." 
Sec. 8081 ( i )  f. He  was injured when working under a car in a sitting 
position directly under the gas tank. The car was hoisted by a chain 
fastened to a chain hoist. The chain was fastened around the bumper 
of the car and then hooked back to the chain. Movement of the car 
caused the hook to slip off the chain, letting the car fall on the back of 
plaintiff. The alleged injury resulted in total and permanent disability 
from paralysis. An agreement for the payment of compensation was 
entered into and an award issued thereon 26 January, 1937, and pay- 
ments were made as a result of said award both to the plaintiff and for 
medical services to August, 1939. A hearing was held for the purpose 
of determining whether or not further hospitalization should be granted 
to plaintiff, and an award was entered ordering hospitalization stopped. 
The award was made by T. A. Wilson, hearing Commissioner, on 17 
October, 1939. 

The defendants contend that they have paid the sum of $2,376.00 
directly to the employee at  the rate of $18.00 per week, and $3,667.74 
for medical, hospital, nursing, drugs, physicians and surgeons fees, which 
totals $43.74 more than $6,000.00. 

The hearing Commissioner decided against defendants' contentions, 
and the defendants appealed to the Full Commission, which sustained 
the hearing Commissioner. The Full Commission, after setting forth its 
reasons, said : "The Full Commission, therefore, is definitely of the 
opinion that medical and hospital services rendered the injured employee 
by the defendants, as provided in the act, should not be considered a part 
of compensation as compensation is defined in said act and that, there- 
fore, should not be rightfully included in the $6,000.00 limit placed 
upon the amount of compensation to be paid to an injured employee. 
The Full Commission affirms, approves and adopts as its own the find- 
ings of fact, conclusions of law and award as made by hearing Commis- 
sioner Wilson." 

An appeal mas taken by defendants to the Superior Court, and the 
following judgment was rendered : "This cause being heard upon appeal 
of the defendants from the conclusions of law and award of the Sor th  
Carolina Industrial Commission: and the court being of the opinion and 
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finding that the findings of fact, conclusions of law and award of the 
Commission are correct: I t  is, therefore, ordered, adjudged and decreed 
that the findings of fact, conclusions of law and award of the North 
Carolina Industrial Commission be, and they are hereby in all respects 
affirmed. This the 6th day of March, 1940. S. J. Ervin, Jr., Judge 
Presiding." 

To the foregoing judgment, defendants excepted, assigned error and 
appealed to the Supreme Court. 

Hartsel l  & Hartsel l  for plaintif f .  
S a p p  & S a p p  for defendants .  

CLARKSON, J. N. C. Code, 1939 (Michie), see. 8081 (ww) (Public 
Laws 1929, ch. 120, see. 41), is as follows: ''The total compensation 
payable under this article (act) shall in no case exceed Six Thousand 
($6,000) Dollars." Do the words "total comptmation" include money 
paid by the employer or carrier for medical, hospitalization, doctors, 
nurses and drugs for the employee? We think not. 

I n  A r p  2). W o o d  & Co., 207 N. C., 41, it is held : "The amount allowed 
by the Industrial Commission for serious facisl or head disfigurement 
is to be included with other amounts allowed an injured employee in 
determining the total compensation allowed such employee, which in no 
case may exceed six thousand dollars. N. C. Code, 8081 (kk),  8081 
(mm), 8081 (ww)." 

I n  8081 ( i )  definition (k )  is as follows : "'?he term 'compensation' 
means the money allowance payable to an emplcyee or to his dependents 
as provided for in this act, and includes f ~ n e r a l  benefits provided 
herein." 

"The object of all interpretation of statutes is to ascertain the mean- 
ing and intention of the Legislature, and to enforce it. The courts are 
not bound by the letter of the law, which has bee1 denominated its 'body,' 
but may consider its spirit, which has been,called its 'soul.' Nor can 
the courts, when the intention is once discovered, refuse to enforce i t  
because the facts of some particular case present a seeming hardship. 
. . . 'In the construction, both of statutes and contracts, the intent 
of the framers and parties is to be sought, first of all, in the words 
employed, and if the words are free from ambiguity and doubt, and 
express plainly, clearly, and distinctly the sense of the framers of the 
instrument, there is no occasion to resort to other means of interpreta- 
tion.' Black Inter. Law, 37." K e a r n e y  v. V a n n ,  154 N. C., 311 (315) ; 
H a s s i n g a m e  v. Asbestos Co., u n f e ,  223 (234-5). 

We see no ambiguity or doubt in the statute. I t  sets forth in clear 
language "total compensation" shall in no case exceed $6,000, and the 
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statute is a definer. The term "compensation" means the money allow- 
ance payable to a n  employee o r  to his dependents, etc. The statute 
included funeral benefits, but omitted hospitals, doctors and nurses. h n -  
other section covers these, viz. : Section 8081 (gg), in part, is as follows: 
"Medical, surgical, hospital, and other treatment, including medical and 
surgical supplies as may reasonably be required, for a period not exceed- 
ing ten weeks from date of injury to effect a cure or give relief and for 
such additional time as in the judgment of the Commission will tend to 
lessen the period of disability, and in addition thereto such original 
artificial members as may be reasonably necessary to the end of the heal- 
ing period shall be provided by the employer. I n  case of controversy 
arising between the employer and employee relative to the continuance 
of medical, surgical, hospital, or other treatment, the Industrial Com- 
mission may order such further treatment as may in the discretion of 
the Commission be necessary," etc. 

I11 X i l l z ~ ~ o o d  v. C o t f o n  Mil ls ,  215 N.  C., 519 (523), we find : "As we 
read and construe the wording of the act it  is plain that  in order to effect 
a cure or give relief, medical, surgical, hospital or other treatment shall 
be provided by the employer for a period of ten weeks. Bu t  such treat- 
ment may not be required for additional time unless it 'will tend to 
lessen the period of disability.' Disability, as used in the act, means 
'incapacity because of injury to earn the wages which the employee was 
receiving a t  the time of injury in the same or any other employment. 
Public Laws 1929, ch. 120, sec. 2, subsec. ( i ) .  Whether additional hos- 
pital treatment will tend to lessen the period of disability is a question 
of fact to be ascertained by the Industrial Commission upon competent 
evidence. Until and unless such finding be made, the Commission is 
without jurisdiction to make an  award for treatment for an  additional 
period.'' I n  the present case further hospitalization was ordered stopped. 

Sec. 8081 (z)  : "Compensation under this article shall be paid periodi- 
cally, promptly and directly to the person entitled thereto unless other- 
wise specifically provided," etc. 

Sec. 8081 (kk)  : "Where the incapacity for work resulting from the 
injury is total, the employer shall pay, or cause to be paid, as herein- 
after provided, to the injured employee during such total disability, a 
weekly compensation equal to 60 per centum of his average weekly 
wages, but not more than eighteen dollars, nor less than seven dollars, a 
meek; and in no case shall the period covered by such compensation be 
greater than four hundred weeks, nor shall the total amount of all com- 
pensation exceed six thousand dollars. I n  case of death the total sum 
paid shall be six thousand dollars less any amount that may have been 
paid as partial compensation during the period of disability, payable in 
one sum to the personal representative of deceased," etc. 
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Construing the act as a whole to effectuate the intent and purpose of 
the General Assembly, the clear language means, we think, that the 
total compensation payable under the act shall in no case exceed $6,000. 
This does not include money paid by the employer or carrier to hospitals, 
doctors and nurses for hospitalization, etc. These expenses are provided 
to some extent to be paid (sec. 8081 [gg]), but not out of the $6,000. 

From the act it seems that it was clearly the intention of the General 
Assembly, which passed the Compensation Act, that medical and other 
services rendered under sec. 25 (Public Laws 1929, ch. 120 [8081 (gg)]),  
should be in addition to the compensation to which he is entitled under 
the terms of the act. 

This question has been decided adversely to defendants in the case of 
Cardillo, D e p u t y  C'ommissione~r, v. L i b e r f y  Mutua l  Insurance Co., 101 
(2nd Series), page 254, of Federal Reporter. 'This decision was under 
Longshoreman's and Harbor Workers' Cornpentiation Act. ch. 18 ; Fed- 
eral Code Annotated, Vol. 10, page 259; 33 U. S. C. A, secs. 901, et seq. 
(This act was made applicable to the District of Columbia.) I n  sec. 902 
(12)) under that act compensation is defined as follows : " 'Compensation7 
means money allowance payable to an employee or to his dependents as 
provided for in this act, and includes funeral benefits provided therein." 
Sec. 907 ( a )  of the act, in part, is as follows: ''The employer shall fur- 
nish such medical, surgical, and other attendance or treatment, nurse and 
hospital service, medicine, crutches, and apparatus for such period as the 
nature of the injury or the process of recovery may require," etc. Also 
under that act, sec. 914 (m),  reads: "The total compensation payable 
under this act for injury or death shall in no (event exceed the sum of 
$7,500.00." I t  will be seen that see. 902 (12), 907 (a ) ,  and 914 (m) 
are almost identical with the North Carolina Compensation Act, which 
seems to have been taken, in the main, from the Longshoremen's Act. 
The Court in this opinion said : "Section 2 of the act, 'Definitions,' states 
in paragraph (12) t h a t  : ' "Compensation" means the money allowance 
payable to an employee or to his dependents as provided for in this act, 
and includes funeral benefits provided therein.' This seems clearly to ex- 
clude the medical benefits of section 7. . . . We conclude that medi- 
cal and similar benefits under section 7 are not to be counted in applying 
the $7,500 limit of 'total compensation' in section 14 (m).  The same 
conclusion follows from the principle that compensation acts are to be 
'construed liberally in furtherance of the purpose for which they were 
enacted.' Balt imore & Philadelphia Steamboat  Co. v. N o r t o n ,  284 
U. S., 408, 414, 52 S. Ct., 187, 189, 76 L. Ed., 366." 

I n  T h o m p s o n  v. R. R., 216 N. C., 554, this Court declined to consider 
medical expenses as compensation under the statute. 

For the reasons given the judgment of the court below is 
Affirmed. 
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A. B. CLEGG v. LAURA CANADY A N D  HER HUSBAND, J. T. CANADY. 

(Filed 17 April, 1940.) 

1. Ejectment § I b P l a i n t i f f  i n  ejectment has  burden of proving good 
title i n  himself. 

In  a n  action in ejectment the burden of proof is upon plaintiff to estab- 
lish his title and he may not rely upon the weakness of the title of de- 
fendant, and therefore where the parties agree that the controversy de- 
pends upon the location of the dividing line between their respective prop- 
erties, an instruction that the burden is on plaintiff to establish the line 
as  contended for by him is without error. 

2. Boundaries § 2--A call for  t h e  line of adjacent lands is considered a 
natural  boundary, and if there is  a difference between the  t r u e  and 
t h e  reputed line, reputed line controls. 

A call in a deed for the line of an adjoining tract, marked or unmarked, 
when known a t  the time of execution of the deed, is considered a natural 
boundary and controls courses and distances, and therefore if there is a 
difference between the true line of the adjoining boundary a s  established 
by courses and distances and such line as  established by general reputa- 
tion, the latter controls, and an instruction to the effect that the reputed 
line and the true line of the adjoining tract would be presumed the same 
in the absence of evidence to the contrary, but that if there were a differ- 
ence the reputed line would control, and that evidence of such difference 
would be competent, is without error. 

3. Boundaries 5 1- 
What constitutes the dividing line between the lands of the respective 

parties is a question of law for the court, but where this line is located 
is  a question of fact for the jury, and where the jury locates the line upon 
conflicting evidence under correct instructions from the court, the finding 
of the jury is conclusive. 

SEAWELL, J., took no part in the consideration or decision of this case. 
STACY, C. J., dissents. 

APPEAL by  plaintiff f rom Bone ,  J., a t  September Term, 1939, of LEE. 
N o  error. 

K. R. H o y l e  for plaint i f f ,  appel lant .  
Gav in ,  Jackson  & G a v i n  for d r f e n d a n f s ,  appellees. 

SCHENCK, J. This  is a n  action i n  ejectment. Admittedly the  plain- 
tiff owns the land  west and nor th  of the  land of the  defendants-in 
t ru th ,  owns the land  described i n  the  complaint.  T h e  defendants, how- 
ever, deny t h a t  they a r e  trespassing on a n y  par t  of the  plaintiff's land. 
T h e  plaintiff alleges and  contends t h a t  the  defendants a r e  trespassing on 
some two to three acres of his  land lying nor th  of his  southern line, 
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defendants' northern line, the same being a division line running practi- 
cally east and west between the lands of the plaintiff and of the defend- 
ants. The decision of this case must turn upon the location of this 
division line, since an  agreement was entered into between the parties 
that if the jury found the division line to be located as contended for by 
the plaintiff, judgment should be entered for the plaintiff, but if the 
jury failed to so find that judgment should be entered for the defendants. 

The plaintiff contends that the division line began at  a point known 
as Gilmore's corner and ran thence N. 86%" W. to and through a point 
126 feet south of a forked pine claimed by the defendants as a corner. 

The defendants contend that  the division line began a t  the point known 
as Gilmore's corner and ran thence N. 83" 15' W.  1,784 feet to a forked 
pine, a corner. 

The following issue was submitted to and answered by the jury in the 
negative: '(Does the plaintiff's south line begin at  an  iron stake, now 
called the Gilmore earner, and run thence N. 86% deg. W. to and 
through a point 126 feet south of the forked pine claimed by defendants 
as the corner as surveyed by Hancock on January  27th and 28th, 1938 ?" 

From judgment predicated on the verdict the plaintiff appealed, 
assigning errors. 

The description in the deed to plaintiff from E. F. Watkins and wife, 
dated 1 September, 1923, through which he claims title, is as follows: 
"Lying on the south side of Deep River. Beginning at  a white oak on 
the river bank, just below Harden's branch; thence S. 11 W. 150 poles 
to a stake; thence with the land of J. E. Bryan poles to a stake 
in the land of Strickland heirs, corner of Churchill and Strickland heirs' 
land;  thence with J. H. Churchill line in a northwnly direction to the 
S. A. L. right of way poles; thence with said right of way 
poles to the bank of Deep River;  thence with the meanderings of said 
river poles to the beginning, containing 197 zcres, more or less." 

The line the location of which is in controversy is the second call in 
the deed: "thence with the land of J. E. Bryan poles to a stake, 
in the land of Strickland heirs, corner of Churchill and Strickland heirs' 
land." 

The location of Gilmore's corner was agreed to be at  the end of the 
first call, and the question involved is whether the J. E. Bryan line 
ran from Gilmore's corner N. 86%' W. through a point 126 feet south 
of the forked pine, or from Gilmore's corner N. 83' 15' W. to the forked 
pine. 

The plaintiff offered in evidence deeds, testimony of witnesses and 
plats tending to show that  the J. E. Bryan line was coincident with the 
line formerly known as the I. N. Clegg line, and ths t the I. N. Clegg line 
ran '(thence west to and with the line of the Jones or Mill tract 291 poles 
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to a pine," and that the Jones or Mill tract line was located by running 
a straight line west, with proper variation of the compass, from the 
Gilmore corner to what was known as the George Dickens corner, and 
that this straight line was N. 86%' W. and ran through a point 126 
feet south of the forked pine. 

The defendant offered in evidence deeds, testimony of witnesses and 
plats tending to show that the J. E. Bryan line was coincident with the 
Jones or Mill tract line, and that this line ran west to a forked pine, a t  
what was Strickland heirs' northeast corner, now W. B. Moore's north- 
east corner, the course being N. 83" 15' W. 

His Honor charged the jury that the burden of proof was upon the 
plaintiff to establish his contention by the greater weight of the evi- 
dence-that is, to so establish that the J. E. Bryan line ran as he, the 
plaintiff, contended it ran. The plaintiff assigns this charge as error, 
and contends that he was entitled to a directed verdict, as a matter of 
law, upon the admissions and undisputed facts. The assignment cannot 
be sustained. The evidence was conflicting and the burden of proof in 
an action in ejectment is upon the plaintiff to establish his title, he must 
rely upon the strength of his own title and not the weakness of that of 
his adversary. Mobley v. Griffin, 104 N .  C., 112; Rumbough v. Sackett,  
141 N. C., 495; Millilcin v. Sessoms, 173 N .  C., 723; Singleton v. Roe- 
buck, 178 N. C., 201; Carstarphen v. Carstarphen, 193 N.  C., 541. 

The appellant assigns as error the following excerpt from the charge 
of the Court: "Now, his (plaintiff's) call in his deed calls for the line 
of J. E. Bryan. The Supreme Court has said that the call for another's 
line is considered as a natural boundary, but the call for another's line 
is not necessarily a call for his true line; it means the line bearing that 
appellation and is reputed to be such. Of course, in the absence of proof 
tending to show a difference between the true and reputed lines, they 
will be presumed to be the same, but they may be shown to be different." 
This assignment cannot be sustained. 

The call for another's line is considered a natural boundary, and, when 
known at the time of the execution of the deed, will control a call for 
course and distance. Corn v. McCrary, 48 N .  C., 496; Bowen u. Gay- 
lord, 122 N .  C., 816; Whitaker  v. Cover, 140 N .  C., 280; Power Co. v .  
Savage, 170 N .  C., 625. 

The charge that "a call for another's line is not necessarily a call for 
his true line; i t  means the line bearing that appellation and reputed to 
be such," was consonant with the principle that a line in an adjoining 
tract is considered a natural boundary and controls course and distance. 
A line "bearing that appellation and reputed to be such," if established, 
is a natural boundary, whether marked or unmarked, and controls course 
and distance called for in the deed, when there is a difference between 
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reputed or established line, that  is, established by reputation, and the 
true line, that  is, the line delineated in the deed by course and distances. 
I t  logically follows if there be a difference between the true line and the 
reputed line, and the latter controls, i t  would be competent to show such 
difference, as charged by the court. 

"I t  will be noted tha t  i n  order to the proper application of this princi- 
ple ( that  the call in a deed for the line of anothe~b tract of land is to be 
considered and dealt with as a natural  object), t2-e line called for must 
be 'identified, fixed and established,' or the position does not govern; but 
when the conditions exist which call for its applicationj i t  is then not a 
question of whether the writer of the deed or the parties to it intended to 
take in so much land or to extend the line of the principal deed to so 
great a length, but, i n  the language of Hende~ason, J., in Tatem v. 
Sawyer, supra (11 N. C., 64))  'Where there is a call for natural  objects, 
and course and distance are also given, the former are the termini and 
the latter merely points or guides to it.' And if the line is properly fixed 
and established pursuant to recognized rules it makes no difference 
whether i t  was marked or unmarked." Lumber 90. v. Bernhardt, 162 
N. C., 460. 

This case, as has been aforeobserved, presents but one question, namely, 
the location of the J. E. Bryan line, it  being admitted that  this line, 
wherever located, forms the southern boundary 'of the plaintiff's land 
and the northern boundary of the defendants' land. I n  this respect the 
case took on the aspects of a processioning proceelling. 

There was much evidence, oral and documentai*y, offered by the par- 
ties, plaintiff and defendants, tending to establish their respective con- 
tentions. The appellant makes 133 exceptive assignments of error to the 
court's rulings upon the admission and exclusior of evidence, each of 
which we have examined and find among them no prejudicial error. 
There are 39 exceptive assignments of error made to the refusal of the 
court to give special instructions prayed for and t2 the giving of certain 
instructions contained in the charge. These assignments we have like- 
wise carefully examined and find no prejudicial error. 

The  single question raised, the location of the division line between 
the parties, was clearly and impartially presented to the jury, and while 
there is evidence that  would have sustained an affrmative answer to the 
issue submitted, there is likewise evidence sufficient to sustain the nega- 
tive answer made thereto. What  constituted the division line was a 
question of law for the court, but where this line was located was a 
question of fact for the jury. The court correctly instructed the jury as 
to what constituted the division line, and the jury by their answer to the 
issue failed to find that  this line was located as con;ended by the plaintiff. 
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T h e  answering of the  first issue i n  t h e  negative rendered t h e  consid- 
erat ion of the  subsequent issues, which related to  the  alleged trespass by  
t h e  defendants a n d  resultant damages therefrom, unnecessary. 

I n  the record we find 
N o  error .  

SEAWELL, J., took n o  par t  i n  the consideration or  decision of this  case. 

STACY, C. J., dissents. 

JESSE HILL V. LINDSAY SNIDER. 

(Filed 17 April, 1940. ) 

1. Fraud 88 1, !3- 
The elements of actionable fraud are a misrepresentation of material 

fact, made with knowledge of its falsity or in culpable ignorance of its 
truth, with intent that i t  should be relied upon, and which is relied upon 
by the other party to his damage, and a complaint which fails to allege 
that the misrepresentation was made with the intent to deceive plaintiff 
is insufficient to state a cause of action for fraud. 

2. Courts 8 la-Complaint held to allege cause of action for breach of 
warranty in amount less than the minimum within the jurisdiction of 
the Superior Court. 

The complaint alleged in substance that plaintiff purchased a mare 
from defendant, that  the defendant warranted the mare to be sound, that 
in fact the mare had defective eyesight, which was known to defendant, 
that plaintiff relied upon the representation that the mare was sound, 
and that plaintiff was damaged in the sum of $125.00, and, as  a second 
cause of action, alleged that as  a result of the said wrongful act of de- 
fendant, plaintiff had been obliged to feed a worthless mare to his damage 
in the sum of $100.00. Held: The complaint fails to state a cause of 
action for fraud in that it  fails to allege scienter, but states a cause of 
action for breach of warranty in the sum of $125.00, which is  within the 
exclusive original jurisdiction of a justice of the peace, C. S., 1473, the 
sum claimed for feeding the mare not being within the rule for the deter- 
mination of the jurisdictional amount, and therefore defendant's demurrer 
to the action instituted in the Superior Court was properly sustained. 

APPEAL by plaintiff f rom Grady, J., a t  October Term,  1939, of 
RANDOLPH. 

Civil action instituted i n  Superior  Cour t  f o r  recovery of damages for  - 

alleged deceit and  false warranty.  
Plaintiff i n  his  complaint alleges these facts  briefly s tated:  T h a t  on 

11 May,  1938, plaintiff purchased a m a r e  f r o m  defendant f o r  the price 
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of $125.00, on the representation of defendant, upon which he relied, 
that  she was all right in every way; that  said representation was false, 
and known by defendant to be false, in that  there was something wrong 
with the eyes of the mare;  that  "as plaintiff is informed and believes, 
she was mooneyed and when she got in the condition that  she could not 
see well, that she was blind and affected with something like fits-would 
run and jump, and was unsafe and dangerous to work"; that plaintiff 
was deceived by said false representation; that said representation ('was 
a warranty" on the part  of defendant that said mare was all right, and 
that  she was sound and her qualities were good ; that  there was a breach 
of warranty for that the mare was not all right and her qualities were 
riot good in that her eyesight was bad a t  certain times, and when her eye- 
sight became bad she was affected with nervousness to such degree that  
she almost had fits, and was unsafe and dangerous to work, and could 
not see where she was going; "that the plaintiff was deceived by the 
defendant as aforesaid, and the defendant warranted said horse"; that 
the mare is worthless and plaintiff is damaged in sum of $125.00. 

Plaintiff further alleges that  by reason of the wrongful acts of de- 
fendant, plaintiff has had to feed a worthless horse to his damage in the 
sum of $100.00. 

Plaintiff, therefore, prays judgment in sum of $225.00. 
While defendant in  his answer admits the sale of the mare to plaintiff 

a t  $125.00, he denies all other material allegations, and pleads counter- 
claim of $25.00 balance due on purchase price of the mare. 

I t  is recited in judgment below that when the case came on for hear- 
ing, defendant demurred ore t enus  to both the alleged causes of action 
set forth in the complaint filed by the plaintiff or the ground that  the 
second alleged cause of action does not state facts riufficient to constitute 
a cause of action, and that the Superior Court does not have jurisdiction 
in  the first cause of action, in that  the action is for. an  alleged breach of 
warranty and the amount sought to recover is less than $200.00. The 
court being of the opinion that  the demurrer is well founded, sustained 
the same. Thereupon, plaintiff's action is dismissed, and, upon motion 
of plaintiff, the counterclaim of defendant is dismia~sed. 

From the judgment dismissing his action, plaintiff appeals to Supreme 
Court and assigns error. 

J .  A. Spence  for p l a i n f i f ,  appel lant .  
J .  V'. W i l s o n  for de fendan t ,  appellee. 

WINBORNE, J. Counsel for appellant, in brief filed in this Court, 
states tha t :  "At the hearing the defendant demurred ore t enus  to one 
cause of action on the ground that  the complaint does not state facts 
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sufficient to constitute a cause of action, and in the other to the juris- 
diction of the court. H i s  Honor sustained the demurrer and signed a 
judgment dismissing the action in which he called the first cause of 
action second, and the second the first." Considering the rulings of the 
court as set forth in judgment below, in  the light of the pleadings, it is 
patent that  the ruling with respect to failure to state facts sufficient to 
constitute a cause of action relates to allegations of fraud termed by the 
court "first alleged cause of action," and that  as to lack of jurisdiction, 
relates to those bearing on breach of warranty referred to as "second 
alleged cause of action." 

These questions then arise as determinatire of this appeal: 
( 1 )  I f  the action be in tort for deceit or actionable fraud and false 

warranty, a re  the allegations of the complaint sufficient to constitute a 
cause of action ? 

( 2 )  I f  not, and the action be on contract for breach of warranty, are 
the allegations sufficient to state a cause of action which is within the 
jurisdiction of the Superior Court ? 

We hold that  the answer to each is "No." 
1. "The essential elements of actionable fraud or deceit are the repre- 

sentation, its falsity, scienter, deception, and injury. The representation 
must be definite and specific; it  must be materially false; it  must be 
made with knowledge of its falsity or in culpable ignorance of its t ru th ;  
i t  must be made with fraudulent intent;  i t  must be reasonably relied 
upon by the other par ty ;  and he must be deceived and caused to suffer 
loss." Adams,  J., in Electric Co. v. Morrison, 194 N. C., 316, 139 S. E., 
455. See, also, Berwer v. Ins .  Co., 214 N. C., 554, 200 S. E., 1, and 
cases there cited. 

I f  the present action be in tort, there is no allegation that  the alleged 
false representation was made with intent to deceive the plaintiff. This 
is an  essential element of actionable fraud. Stafford 2). S e w s o m ,  31 
N.  C., 507; Colt v. Kimbal l ,  190 N. C., 169, 129 S. E., 406; Stone z.. 
Milling Co., 192 N .  C., 585, 135 S. E., 449; Ebbs  v. T r u s t  Co., 199 
N .  C., 242, 151 S. E., 263. I n  S f o n e  2.. Milling Po., supra, reference is 
made to the case of Farrar v. Alston, 1 2  N .  C., 69, where "a complaint 
which failed to allege that  the fraud charged against defendant was in- 
tended to injure plaintiff, held defective." The Court further said:  
"A complaint which contains no allegation of a fraudulent intent, or 
facts from which it may reasonably be inferred, fails to state a cause of 
action for deceit, and such defect may be taken advantage of by de- 
murrer," citing authority. 

I n  case of warranty, the plaintiff may sue in tort for deceit, adding 
a count for false warranty. I n  such event the scienter is material. But 
if the plaintiff sue in contract for breach of warranty growing out of 



440 I N  THE S U P R E M E  COURT. [217 

the  same state  of facts, the  scienter is  not  material.  Ashe v. Gray, 88 
N. C., 1 9 0 ;  S .  c., 90 N. C., 1 3 7 ;  Long v. Fields, 104  N .  C., 221, 1 0  S. E., 
253;  Robertson v. Halton, 156  N .  C., 215, 72 S. E., 316;  37 L. R. A. 
(N. S.), 298. 

2. I f ,  on the  other hand,  t h e  theory of the present action be i n  contract  
for  breach of warranty,  t h e  s u m  demanded, exclusive of the  i tem of 
$100.00 claimed f o r  feeding t h e  mare,  is less t h a n  two hundred dollars 
and,  hence, is  within t h e  exclusive original jurigdiction of justice of 
peace. C. S., 1473;  Sewing .Machine Co. v. Burger, 1 8 1  N. C., 241, 
107 S. E., 14. 

Under  the  allegations i n  t h e  complaint relative thereto, t h e  amount  
claimed f o r  feeding is manifest ly  not  within the  r ~ J e  f o r  admeasurement 
of damages i n  such cases, Lunn v. Shwmer, 93 N .  C., 164, and  m a y  not  
be taken into consideration i n  ascertaining the  £ m o u n t  demanded f o r  
jurisdictional purposes. 

T h e  judgment  below is  
Affirmed. 

ALBERT H. CLARKE v. WILLIAM MARTIN. 

(Filed 17 April, 1940.) 

1. Automobiles g§ 14, 18a- 
Evidence that defendant parked his truck before daylight on the right- 

hand side of the highway without proper signal lights in the rear thereof, 
and that  plaintiff run his automobile into the rear of the truck, resulting 
in injury to  his person and damage to his car, is held sufficient to be 
submitted to the jury on the issue of negligence. 

2. Automobiles gg 12a, 1%-Motorist must  be able t o  stop car within dis- 
tance he can see a n  obstacle, a n d  speed in excess thereof is negligence. 

I t  is negligence for a person to drive an automobile a t  a speed rendering 
i t  impossible for him to stop his car within the distance he is able to see 
an obstruction under the conditions existing, and in plaintiff's action to 
recover damages sustained when his car struck the rear of defendant's 
truck, which was parked on a highway before daylight without proper 
signal lights, i t  is error for the court to refuse lo give, in substance a t  
least, a requested instruction, supported by the el~idence, that if plaintiff 
was driving a t  a speed of about 20 or 25 miles per hour and that  because 
of the darkness, fog, and ice on his windshield, plaintiff's vision was 
restricted to 10 or 15 feet in front of his machine and that a t  that  speed 
a greater distance than 15 feet would be required to stop his machine, 
plaintiff would be guilty of negligence which, if the proximate cause or 
one of the proximate causes of the accident, woulcl constitute contributory 
negligence barring recovery. 
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5. Trial § 32- 
It  is error for the court to refuse to give in substance, at least, a 

requested instruction on a material phase of the case arising on the evi- 
dence. 

APPEAL by defendant from Cowper,  Special  Judge ,  at January Special 
Term, 1940, of CALDWELL. 

J a m e s  C. Far th ing  and  H a l  B. A d a m s  for plaintif f ,  appellee. 
H u n t e r  M a r t i n  for defendant ,  appellant.  

SCHENCK, J. This is an action to recover damages for injury to 
person and property alleged to have been caused by the negligence of the 
defendant. 

We hold that the motion for judgment as in case of nonsuit lodged 
when the plaintiff had introduced his evidence and rested his cask, and 
renewed at the close of all of the evidence was properly denied. 

There was evidence tending to prove that in the early morning of 
30 December, 1937, before daybreak, the defendant had parked his truck 
on the right-hand side of the State Highway without proper signal lights 
in the rear thereof, and that the plaintiff, approaching from the rear of 
the truck, ran his automobile into it, thereby causing injury to his person 
and his automobile. There was further evidence tending to show that 
the morning was dark and foggy and plaintiff was dependent upon his 
lights to see the road, that the weather was cold and caused the fog to 
freeze uDon the windshield of the  lai in tiff's automobile and obscured 
his sight to such an extent as to limit the scope of his vision to not more 
than 10 or 15 feet ahead, that the plaintiff was driving at  a speed of 
20 to 25 miles per hour, and that at that speed it required more than 
10 or 15 feet in which to stop the automobile, that the first thing plaintiff 
saw was a light on the cab of the truck, but he didn't see this light until 
he "rammed in the back of the truck," and after seeing the light he 
"didn't have time to stop or anything until he hit it.'' 

Upon the second issue, relating tocontributory negligence, the defend- 
ant, in apt time in writing, requested the court to give the following 
instruction : 

"If you find from the evidence, and by its greater weight, the burden 
being upon the defendant, that the plaintiff, Albert H. Clarke, was 
driving his automobile at the time of -the accident at a speed of about 
20 or 25 miles per hour on a dark, foggy and cold morning, when he 
had to reIy on the lights of his machine, and that the said Albert H. 
Clarke had allowed fog, freezing fog, or ice to accumulate on the wind- 
shield of his machine to such an extent that his vision was obstructed 
o r  impaired and that the said Albert H. Clarke could see only 10 or 15 
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feet in front of his machine and that a much greater distance than 15 
feet would be required to stop his machine, then and in that event the 
plaintiff would be guilty of negligence, and if you further find from the 
evidence, and by its greater weight, the burden being on the defendant, 
that  such negligence was either the proximate cause or one of the proxi- 
mate causes of plaintiff's injury, then and in that  event the plaintiff would 
be guilty of contributory negligence, and i t  would be your duty to answer 
the second issue 'Yes.' " 

The court refused to give the instruction requested and the defendant 
preserved exception. The requested instruction, we think, was a correct 
one, and as neither it nor its substance was given in the general charge 
its refusal must be held for error. C.  S., 5 6 5 ;  Brink  u. Black,  77 
N. C., 59;  Lloyd v. Bowen,  170 N .  (1.) 216. 

I n  W e s f o n  v. R. R., 194 N. C., 210, Brogden, J., in a well considered 
opinion, quotes with approval from Huddy on Automobiles, 7 Ed., 1924, 
sec. 396, as follows : "It was negligence for the driver of the automobile 
to propel i t  in a dark place in which he had to rely on the lights of his 
machine a t  a rate faster than enabled him to stop or avoid any obstruc- 
tion within the radius of his light, or within the distance to which his 
lights would disclose the existence of obstruction:,. . . . I f  the lights 
on the automobile would disclose obstructions only ten yards away i t  was 
the duty of the driver to so regulate the speed of his machine that he  
could at  all times avoid obstructions within that distance. I f  the lights 
on the machine would disclose objects further away than ten yards, and 
the driver failed to see the object in time, then lie would be conclusively 
presumed to be guilty of negligence, because it was his duty to see what 
could have been seen." 

The principle here enunciated is applicable to the case at  bar. There 
was evidence tending to show, as stated in the 'Yes ton  case, supra, that  
the defendant ('was out-running his headlights" in disregard of his duty 
not to run a t  a speed requiring a greater distallee than he could see in 
which to stop, and the plaintiff was entitled to have this phase of the 
case presented to the jury when request therefor was duly made. 

For  the error assigned there must be a 
New trial. 
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hfRS. ELSIE ALBERTS v. BENJAMIN ALBERTS. 

(Filed 17 April, 1940.) 

1. Process § 8- 
A nonresident wife living with her husband in another state may serve 

summons on him by service on the Commissioner of Revenue under the 
provision of hlichie's Code, 491 ( a )  ( b ) ,  in her action instituted in a 
county in this State, Michie's Code, 469, to recover for injuries sustained 
in an automobile accident which occurred in this State and which resulted 
from his alleged negligence. 

2;. Husband and Wife § & 

In this jurisdiction a wife has the right to bring an action for action- 
able negligence against her husband. 

3. Courts § la- 

A nonresident plaintiff may sue a nonresident defendant upon a transi- 
tory cause of action in the courts of this State. 

APPEAL by defendant from Frizzelle, J., upon defendant's motion to 
strike out service of summons, 28 November, 1939. From WARE. 
Affirmed. 

This is an  action instituted by plaintiff, Mrs. Elsie dlberts, of Middle- 
boro, Massachusetts, against her husband, Benjamin blberts, with whom 
she resides in Middleboro, Massachusetts. The plaintiff and her husband 
were riding together en route from Xassachusetts to Florida and while 
traveling through North Carolina the automobile in which Mr. and 
Mrs. Alberts were riding overturned and Mrs. Alberts was seriously 
injured. The plaintiff alleged that  her injury was the direct and proxi- 
mate result of the negligence of defendant, setting same forth in detail. 
After their return to Massachusetts and while still residing with her 
husband, Mrs. Alberts instituted this action in the Superior Court of 
Wake County and caused to be served upon A. J. Maxwell, Commis- 
sioner of Revenue, summons under the provisions of N. C. Code, 1939 
(Michie), sections 491 ( a )  and 491 (b) .  A copy of the summons and 
complaint, together with other statutory notices, were mailed by Mr. 
Maxwell, Commissioner of Revenue, to the defendant. Thereafter, the 
defendant, through counsel, entered a special appearance and filed a 
motion to strike out the service of summons. The court below overruled 
the motion and defendant excepted, assigned error and appealed to the 
Supreme Court. 

C'lem B. Holding for plaintiff. 
J .  M. Broughton and W .  H .  17arhorou,qh, Jr., for defendant. 
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CLARKSON, J. I s  service of summons valid where service is obtained 
under the provision of N. C. Code, 1939 (Michie), sections 491 (a )  and 
491 (b) (Public Laws 1929, ch. 75), providing for service of process 
upon the Commissioner of Revenue as agent for nonresident motorists 
where the plaintiff and the defendant are nonresidents of North Carolina 
and are residents of the same state and are husband and wife? We 
think so. 

The law applicable in reference to the controversy, N. C. Code, supra, 
section 469, in part, is as follows: "In all othe:. cases the action must 
be tried in the county in which the plaintiff or the defendants or any of 
them reside at  its commencement; . . . and if none of the parties 
reside in the State then the action may be tried in any county whkh the 
plaintiff designates in his summons and complaint." 

Section 491 (a) ,  supra: "All summons or other lawful process in any 
action or proceeding . . . growing out of any accident or collision 
in which said nonresident may be involved by reason of the operation 
by him, for him, or under his control or direction, express or implied, 
of a motor vehicle on such public highway of thi,3 State and said accept- 
ance or operation shall be a signification of his agreement that any such 
process against him shall be of the same legal Force and vitality as if 
served on him personally." 

The constitutionality of the above law (sec. 491 [a], supra) was 
upheld in Ashley v. Brown, 198 N. C!., 369; Bigb am v. Foor, 201 N .  C., 
14 ;  Smith v. Haughton, 206 N. C., 587 (591); Dowling v. Winters, 
208 N. C., 521. 

I n  Yorlc v. York,  212 N. C., 695 (699), it mas said: "In this juris- 
diction a wife has the right to bring an action for actionable negligence 
against her husband. Roberts v. Roherts, 185 N. C., 566 (567) ; Shirley 
v. Ayers, 201 N. C., 51 (55) ; Jernignn z.. Jernigan, 207 N .  C., 831." 

We think that although plaintiff is a nonresident and the action transi- 
tory, the doors of the courts of this State are open to her to determine 
her rights. Howard v. Howard, 200 N. C., 574; Sfeele v. Telegraph Co., 
206 N. C., 220; Ingle v. Cassady, 208 X. C., 497 (498). 

I n  IIoagland v. Dolan, 259 Ky., 1, 81 S. W. (2nd), 869, it is said: 
('No express limitation is made by the language of the act as to who 
may avail themselves of its provisions by becoming plaintiffs in bringing 
actions thereunder by substituted service of proclm. . . . Are there 
any good or valid reasons which should influence us in construing the 
act as limiting its provisions to resident plaintiffs only? The exact 
question was, under similar statutes and upon :similar facts, presented 
and denied by the Supreme Court of Wisconsin in the case of State Ex 
Rel. Rusk 1 ' .  Circuit Courf, 209 MTis., 246, 244 S. W., 766. . . . 
We find ourselves in harmony with the conclusion and reasoning ex- 
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pressed i n  this  well considered opinion ( the  Wisconsin case) interpret ing 
and  construing the  act, as  extending the  r igh t  of i ts  convenient redress 
to  a nonresident plaintiff to  sue under  i ts  provisions." Sobeck v. Koell- 
mer, 265 N. Y. Supp.,  778;  Garon v. Poivier ( N e w  H a m p . ) ,  164  Atl., 
765;  Peeples v. Ramspacher, 29 Fed.  Supp.,  632;  Hess v. Pawloski, 274 
U. S., 352 ; Malak v. Cpton, 3 N .  Y .  Supp.  ( 2 n d ) )  248 ; Fine v. Wencke, 
117 Conn., 683 (169 Atl., 58). 

F o r  the reasons given, the  judgment of the  court  below is 
Affirmed. 

STATE v. HOMER JIcMSNUS. 

(Filed 17 April, 1940.) 

1. Homicide 8s 10, 27a-Instruction on  question of intoxication a s  affect- 
ing  premeditation and  deliberation held fo r  error. 

The court charged the jury to the effect that if defendant formed a 
fixed design to Bill and then got drunk and executed such intent while in 
a drunken condition, defendant would be guilty of murder in the first 
degree. The court refused to give defendant's request for instructions, 
supported by defendant's testimony, that if defendant did not form any 
previous design to kill, and killed deceased while in such a drunken con- 
dition that he was incapable of premeditation and deliberation, defendant 
would not he guilty of murder in the first degree. Held: While the in- 
struction of the court was correct as  f a r  a s  it  went, i t  mas error for the 
court, even in the absence of a request, to fail to charge the jury upon 
the material aspect of the case arising upon the evidence. 

2. Homicide 8 30- 
Error in the instructions on the question of premeditation and delibera- 

tion cannot be held harmless on the ground that the homicide was com- 
mitted in the perpetration of a robbery, rendering the question of pre- 
meditation and deliberation immaterial, when, even conceding there was 
evidence of robbery, there is no evidence that the homicide was com- 
mitted in the perpetration or attempt to perpetrate the robbery. 

BPPEAL by defendant  f r o m  Phillips, J., a t  J a n u a r y  Term,  1940, of 
CABARRUS. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

Hnrtsell & Hartsell for defendant, appellant. 

SCHENCK, J. T h e  defendant  was convicted of murder  i n  the first 
degree of Jennings  Mullis, and  is a n  appel lant  f rom a sentence of death. 

Exception No. 5 is t h a t  "the court  failed to charge the j u r y  t h a t  a 
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person who commits a murder when so drunk as to be incapable of form- 
ing a deliberate and premeditated design to kill would not be guilty of 
murder in the first degree but murder in the second degree or a lesser 
degree of homicide." We think, and so hold, that such exception is 
well taken. 

The defendant's testimony was to the effect that he and the deceased, 
who were at  the time of the alleged homicide roommates and bedfellows, 
bought a half gallon of whiskey on the afternoon of Friday, 7 August, 
1937, and that they went to their room about 1 0  or 10:30 o'clock that 
night, after having drunk some of the whiskey, that they drank more 
whiskey after reaching their room, and that he remembers nothing more 
that happened that night. His testimony is further to the effect that 
when he waked up early on the morning of Saturday, 8 August, 1937, 
he found the deceased beside him on the bed, dead, with his head bloody; 
that he removed the body to another place in the room and left later in 
the day Saturday because he feared he would be suspected of the homi- 
cide; that he did not remember or have any knowledge whatsoever of 
how the deceased came to his death, that he did not know whether he 
shot or killed the deceased, and that he did not plan or intend to kill the 
deceased. 

The court charged the jury in substance that if' the defendant formed 
the intent to kill the deceased and then took intoxizants to steel or fortify 
himself in the commission of the homicide, and became intoxicated to 
whatever extent and killed the deceased he would be guilty of murder in 
the first degree, which charge was a correct statement of the law. S. v. 
Miller, 197 N. C., 445, and cases there cited. But the defendant com- 
plains that the court failed to charge the jury as lo what the legal result 
would have been if the jury should have found that the defendant, 
without previously having formed the intent to kill, became intoxicated 
to the extent of not knowing what he was doing, and in that state of 
intoxication killed the deceased. Under such fir.dings by the jury the 
verdict could not have been guilty of murder in the first degree, and 
could, at  most, have been guilty of murder in the second degree, and 
under the defendant's testimony he was entitled, without special prayer 
therefor, to an instruction to that effect, since it was a substantial and 
essential feature of the case arising on the evidence. S. v. Merrick, 171 
N.  C., 7 8 8 ;  8. v. Thomas, 184 N. C., 757, and carjes there cited. 

We have scrutinized the charge closely and ws find nowhere therein 
presented the legal result of the finding of the facts relating to intoxica- 
tion being as testified by the defendant. The court's charge upon the 
legal result of intoxication, in so far  as it went, was  in accord with the 
authorities, but the exception that it omitted to present a substantial and 
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essential feature of the case arising on the evidence was well founded. 
C. s., 564. 

While in the brief of the State i t  is stated that  "it could be argued 
from the record" that  the defendant killed the deceased in the perpetra- 
tion of a robbery, and that  the defendant was therefore guilty of murder 
i n  the first degree, we think, even conceding that  there be evidence of 
robbery, i t  is questionable if there is any evidence that  the homicide 
was committed in  the perpetration or attempted perpetration thereof. 
The State produced no eye-witness to the homicide, and nothing in the 
alleged confession of the defendant related to robbery. 

Fo r  the error assigned there must be a 
New trial. 

JOHN HABIT v. J. C. STEPHEXSON, SHERIFF. 

(Filed 17 April, 1940.) 

1. Forfeiture § 3: Chattel Mortgages § 11 : Nuisances 5 11- 
An innocent mortgagee without knowledge that the property was being 

used by the mortgagor in operating a nuisance contrary to law and in 
violation of provisions in the conditional sales contract, may institute 
action to recover the property after it has been seized by the sheriff but 
before it has been sold under the provision of C. S., 3184. 

2. Same--Where mortgagor's equity is nil, mortgagee without knowledge 
that property was used in operation of nuisance, is entitled to recover 
same. 

Where movable personal property sold under a conditional sales contract 
is used by the mortgagor in the operation of a nuisance and is seized by 
the sheriff and held for sale under the provision of C. S., 3184, the inno- 
cent mortgagee is entitled to recover same from the sheriff when the value 
of the property is less than the debt and there is no equity above the 
mortgage, since C. S., 3184, provides that the property should be sold in 
the same manner as is provided for sales of chattels under execution and 
C. S., 677, provides only for the sale of the equity of redemption of the 
judgment debtor in pledged or mortgaged property. The registration of 
the conditional sales contract is immaterial on the question of forfeiture. 

APPEAL by plaintiff from Burgwyn, Special Judge, at  August Term, 
1939, of NORTHAMPTON. 

Civil action in claim and delivery. 
The facts are these : 
1. On 22 June,  1937, the Quinn Furniture Company sold to Ray 

Weston of Northampton County a General Electric beverage cooler, 
taking note in the sum of $172.13 and title-retained contract as security 
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therefor. The purchaser stipulated in the contract that the property 
"will not be used for any purpose in violation of any State or Federal 
statute." The note and contract were subsequently assigned to the plain- 
tiff, for value, and are in default. They have not been registered. 

2. Weston's place of business was closed in a proceeding under C. S., 
3180-3187, inclusive, for maintaining a nuisance, and the cooler in 
question was ordered seized and sold along with the other equipment in 
the defendant's filling station. The sheriff seized the property pursuant 
to this order, but before the cooler could be sold, the plaintiff brought 
this action to recover its possession under the title-retained contract. 

3. Neither the plaintiff nor his assignor had any knowledge of or 
participated in the nuisance. Nor were they part ~ e s  to or had any notice 
of the proceeding in which the property was ordered seized and sold. 

4. The value of the cooler at  the time of the seizure by the sheriff was 
$125.00. 

The trial court ruled that as the property had bsen used in the mainte- 
nance of a nuisance, the defendant was entitled to retain possession. 
Plaintiff appeals, assigning error. 

W .  D .  P r u d e n  for plaint i f f ,  appellant.  
E. B. Gran t  for de fendan t ,  appellee. 

STACY, C. J. The question for decision is whether movable personal 
property found to be used by a mortgagor in conducting a nuisance, 
without the knowledge or consent of the mortgagee and in violation of a 
covenant against such use, can be held under an order of seizure and sale 
when it appears that the mortgagor's equity of redemption is ni l ,  and 
that the mortgagee had no knowledge of and did not participate in the 
nuisance and was not a party to and had no notice of the proceeding in 
which the property was brdered seized and sold. 

Speaking to the question of procedure in Daniels v. H o m e r ,  139 N .  C., 
219, 51 S. E., 992, it was said that an innocent owner of property, thus 
sought to be forfeited and sold, might assert any rights which he has in 
an action to recover the property before sale. This the plaintiff seeks to 
do here. 

I t  will be observed that the movable property which is established as 
having been used in conducting a nuisance, is to be sold "in the manner 
provided for the sale of chattels under executio:n." C. S., 3184. The 
manner provided for the sale of chattels under execution applies only to 
the property of the judgment debtor and is set out in C. S., 677, as 
follows: "The property of the judgment debtor, not exempt from sale 
under the Constitution and laws of this State, m a s  be levied on and , - 
sold under execution as hereinafter prescribed: 1. Goods, chattels . . . 
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belonging to him. . . . 3. Equitable and legal rights of redemption in 
personal and real property pledged or mortgaged by him. But  when 
the equity of redemption in  personal property is sold under execution, 
notice of the time and place of said sale shall be given the mortgagee.'' 

The sole purpose in requiring that  notice of the time and place of 
such sale be given the mortgagee is to afford him an  opportunity to 
protect his rights in the property. 8. v. Johnson, 181 N. C., 638, 107 
S. E., 433; Skinner v. Thomas, 171 N .  C., 98, 87 S. E., 976. Here, the 
equity of redemption of the execution debtor i n  the property directed 
to be sold is nil, hence there is nothing to be sold "in the manner pro- 
vided for the sale of chattels under execution." I t  results, therefore, that  
the plaintiff is entitled to the property. 

The  registration of the instrument under which plaintiff claims is not 
material on the question of forfeiture. Motor Co, v. Jackson, 184 N .  C., 
328, 114 S. E., 478. 

The right to abate the nuisance is not questioned. Carpenter, Solici- 
tor, v. Boyles, 213 N .  C., 432, 196 S. E., 850. 

Reversed. 

J. W. McGUINN ET AL. v. CITY OF HIGH POINT ET AL. 

(Filed 17 April, 1940.) 

1. Appeal and Error @ 37c, 37-Where, on Anal hearing in injunction 
proceedings, entire controversy is submitted to court by agreement, its 
flndings are conclusive. 

Where the parties waive a jury trial and agree to submit the entire 
controversy to the court for final determination, the findings of the court 
have the force and effect of a verdict and are conclusive on appeal, and 
this rule applies to facts found by the court by agreement upon the final 
hearing in injunction proceedings, except in cases submitted upon written 
or documentary proofs, although facts found upon the preliminary hear- 
ing are reviewable, since they are made only for the purpose of the inter- 
locutory order and are found by the court without waiver or consent of 
the parties. 

2. Municipal Corporations 8 -In absence of legislative authority a mu- 
nicipality may not agree to  submit to control and regulation of Federal 
Power Commission in developnlent of hydroelectric generating system. 

Defendant municipality obtained license from the Federal Power Com- 
mission and proposed to proceed thereunder in the construction and oper- 
ation of a municipal hydroelectric generating plant. The said license 
provided that the undertaking should be under the control of the Federal 
Power Commission in its construction, maintenance and operation, includ- 
ing all policies of management, financing, and accounting, and should be 
subject to the rules and regulations of the Secretary of War in the inter- 
15--217 
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est of navigation and of the Secretary of Commerce for the protection of 
Ash life. Held: In  the absence of legislative sanction the municipality 
is without authority to accept and proceed cnder the Federal license, 
which obligates i t  to perform acts relating primarily to purposes of 
national concern, and further, in view of the flndings of the trial court 
that  the river a t  the point proposed for the erection of the dam is  non- 
navigable and that  the dam would in  no way effect commercial navigation, 
it  would seem that  the Federal Power Commis~ion is without jurisdiction 
in the premises, but it  not being a party, the v,ilidity of its license is not 
in issue. 

3. Same: Appeal and  E r r o r  5 2 W d i n a r i l y  a n  appeal is controlled by 
t h e  record. 

Where a municipality accepts and proposes t~ proceed under a Federal 
license in the construction and operation of a municipal hydroelectric 
generating plant, i t  may not contend that  if the court should hold that  
the Federal license obligated it  to perform acls beyond the scope of its 
powers, the Federal license should be treated as a nullity a s  being void 
a b  initlo, and therefore it  should not be enjoined from proceeding in the 
construction of the hydroelectric system, is u n t e n a b k t h e  municipality 
being bound by the allegations in its answer that  it had made a~al icat ion 
to the Federal Power Commission for the license, that it had ;-right to 
proceed thereunder, and that i t  intends to do so, there being no disclaimer 
of the obligations assumed under the Federal liszense in the record. 

4. Taxation 8 3b:  Contracts § 8- 
The provisions of a public law under which municipal bonds are  issued 

enter into and become a part of the contractual obligation. 

5. Taxation § S b B o n d s  for  construction of municipal hydroelectric sys- 
tem, payable solely ou t  of revenues therefrom, held not t o  constitute 
a general indebtedness of t h e  city. 

Defendant municipality proposed to issue bonds to obtain funds for the 
construction of a municipal hydroelectric generating plant. The city 
owned and operated its own electric distributing: system, and the proposed 
generating system was to be operated separate and apart therefrom. The 
resolution of the city authorizing the issuance of the bonds provided that 
they should be payable solely out of the revenues of the system and the 
bonds themselves a re  to contain like provision. Held: The bonds are  not 
a general indebtedness of the municipality and its taxing power may not 
be invoked to provide for their payment, chapter 2, Public Laws, Extra 
Session, 1938; chapter 473, Public Laws of 1935, and the provision that  
the city would purchase electricity for resale through its distributing 
system solely from the proposed generating slystem so long a s  energy 
therefrom is available is in aid of the special-fund doctrine, and the fur- 
ther provision that  the city, if i t  should voluntarily elect to take energy 
from its generating system for its own uses, should pay the cost of fur- 
nishing the energy so taken, which in no event should exceed a fa i r  and 
reasonable charge therefor, does not indirectly provide for the invocating 
of the taxing power for the payment of the boncls. 

6. Appeal and  Er ror  8 % 

The rule that the appeal is controlled by the record does not preclude 
consideration of matters dellor8 the record which disclose that the ques- 
tion sought to be presented has become moot or academic. 
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Taxation § 3LMunic ipal i ty  held not to  have obligated itself to use 
general funds to Anance construction of electric generating plant. 

The finding by the court that the proposed grant and loan from the 
Federal Government for the construction of a municipal electric generat- 
ing plant were insufficient to pay the entire cost, and that the city had 
obligated itself to the Federal Government to complete the said plant by 
a specified date, and that therefore its obligation to complete the plant 
entailed a general liability, is rendered moot by a subsequent resolution 
adopted by the city and accepted by the Federal Government providing 
that the city assumed no obligation to expend funds in excess of the 
amounts received by way of loan and grant from the Federal Government. 

Municipal Corporations § 8: Utilities Commission Cj %Certificate of 
convenience from Utilities Con~missioner held necessary to construction 
of municipal electric generating plant. 

I t  is necessary for a city to obtain a certificate of convenience from 
the Public Utilities Commissioner in order to construct a hydroelectric 
generating system under the provision of the Revenue Bond Act of 1938, 
chapter 2, Public Laws, Extra Session, 1938, and the contention of defend- 
ant municipality that it came within the proviso of that act since its reso- 
lution for the issuance of bonds for this purpose was passed prior to the 
act under authorization of chapter 473, Public Laws of 1935, is untenable 
when it appears that the resolution was amended and supplemented by a 
resolution passed subsequent to the act of 1938 which made substantial 
changes and supplied essential requirements lacking in the original 
resolution. 

APPEAL by defendants from Sink, J., at  April Term, 1939, of GUIL- 
FORD. 

Civil action to restrain the defendants from constructing a municipal 
hydroelectric plant, fully described in the pleadings, and from issuing 
revenue bonds to finance a part of the cost. 

Following the decision in Williamson v. High Point, 213 N. C., 96, 
195 S. E., 90, wherein it was held that  the hydroelectric system there 
contemplated was in excess of the defendant's authority, the council of 
the city of High Point, on 27 April, 1938, adopted another resolution 
designed to delimit the undertaking to the periphery of its powers. 
(This resolution was the subject of a second appeal, reported in 214 
N. C., 693, 200 S. E., 388.) 

Thereafter, on 2 May, 1938, the present action was instituted by J. W. 
McGuinn, on behalf of himself and other taxpayers, to restrain the 
project as extra-legal. Later, on 18 May, 1938, the Duke Power Com- 
pany, as taxpayer and holder and user of nonexclusive electric franchise 
in the city, was permitted to intervene, and to file a separate complaint, 
which i t  did. 

Then, on 20 March, 1939, the council of the city of High Point  
adopted an amendatory and supplemental resolution with a view to meet- 
ing the requirements of the Federal Emergency Administration of Public 
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Works for obtaining a Federal grant to defray a part of the costs of the 
project, and providing for the issuance of revenue bonds, "payable solely 
out of the revenues of the system," to cover the balance. By further 
resolution adopted on the same day, the council accepted from the Fed- 
eral Power Commission license for the construction and operation of the 
project and agreed "to abide by all the provisioiis and conditions of the 
Federal Power Act and all the conditions imposed in the said license." 
Following the adoption of these resolutions, the Duke Power Company, 
by leave of court, filed an amended complaint challenging the right of 
the defendants to ~roceed in accordance with the resolutions and license. 

On 11 April, 1939, a group of plaintiffs designated as "Adams-Millis 
Corporation and others,'' users and consumers of electric. power in the 
city of High Point, instituted a separate action to enjoin the defendants 
from proceeding with the project, which action was later consolidated 
with the suit sub judice and treated as an intervention herein. 

On the hearing, it was agreed by all the parties that a jury trial should 
be waived, and that the whole matter should be submitted to the court 
for final determination, both as to the law and ihe facts. 

I n  summary, the essential determinations and coilclusions of the court 
follow : 

1. That the plaintiffs and interveners are taxpayers in the city of 
High Point with combined taxable properties situate therein of approxi- 
mately $7,000,000; that the Duke Power Company is the owner and user 
of a nonexclusive electric franchise under which it has been doing busi- 
ness for a number of years, furnishing the entire electric requirements 
of the defendant city, its residents and industrial enterprises. 

2. That the defendant city of High Point is ,t municipal corporation, 
duly chartered under the laws of the State of North Carolina, and now 
owns and operates within its limits an electric distribution system, 
through which it distributes to the users within the city, at a large 
annual profit, electric current which it purchases at wholesale from the 
Duke Power Company, and that the remaining defendants constitute 
the city council and the board of power commir,sioners of the defendant 
city. 

3. That the city of High Point is preparing to construct an electric 
power plant and system which will comprise: ( a )  a dam, storage reser- 
voir and generating plant on the Yadkin River at or in the vicinity of 
Styer's dam site, about 25 miles from High Point, which generating 
plant would have three generating units with a total capacity of 21,000 
kilowalts; (b) a substation at  the generating plant, and a substation 
in the city of High Point;  (c) transmission lines extending from the 
generating plant through the counties of Guilford, Forsyth and Davidson 
to the city of High Point;  (d)  a distribution system in the city of High 
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Point, and (e) other structures and facilities incidental to the foregoing. 
4. That the output of the proposed plant would furnish electricity to 

the city of High Point for municipal uses, and to consumers within the 
city for domestic, commercial and industrial purposes. I t  is to be 
deemed and treated as separate and distinct from the present electric 
distribution system of the city, and the city is to purchase its electric 
current from the system for resale and distribution over its present elec- 
tric distribution system. 

5. That the plant and system is to be built and operated by the city 
of High Point under a Federal power license issued 10 March, 1939, by 
the Federal Power Commission in which the Commission retains com- 
plete control over the entire plant and system, including its construction, 
maintenance and operation, and extending to every facility directly or 
indirectly connected with the project, to all policies of management, 
financing, accounting, rate of return on the net investment after the 
first twenty years, etc.; that the city is to pay to the United States, as 
reimbursement for the costs of administration, an annual charge based 
upon capacity and kilowatt hours of energy generated, obligates itself 
to maintain the project in a condition of repair adequate for purposes 
of navigation and under such rules and regulations as the Secretary of 
War may prescribe in the interest of navigation and such as the Secre- 
tary of Commerce may prescribe for the protection of fish life, and 
agrees to assume all liability for damages occasioned to the property of 
others by the construction, operation or maintenance of the project; that 
the license is to run for a period of fifty years, at the expiration of which 
the United States is to have the optional right to take over the enter- 
prise at a price to be fixed by the Federal Power Commission, or to 
transfer it to a new licensee, in either of which events the city is to make 
good any defect in title to any rights of user and to discharge all liens 
arising subsequent to the issuance of the license. 

6. That the order of the Federal Power Commission granting the 
license is based upon its findings and conclusions that "The Yadkin 
River is a part of the Yadkin-Pee Dee River, an interstate waterway 
used and suitable for use for the transportation of persons and property 
in interstate or foreign commerce"; that "The interest of interstate or 
foreign commerce will be affected by such proposed construction"; that 
"The project, including the maps, plans, and specifications supplemented 
and revised as hereinafter provided, is best adapted to a comprehensive 
plan for improving or developing the Yadkin-Pee Dee River for the 
use or benefit of interstate or foreign commerce, for the improvement 
and utilization of water power development and for other beneficial 
public uses, including recreation purposes"; and that "The project is 
desirable and justified in the public interest for the purposes of improv- 
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ing or developing the Yadkin-Pee Dee River for the use or benefit of 
interstate or foreign commerce." The license recites that the Yadkin 
River is "A stream over which Congress has jurisdiction under its 
authority to regulate commerce with foreign nations and among the 
several states." 

7. That the city of High Point has voluntarily consented to the find- 
ings and conclusions of the Federal Power Conimission and has agreed 
"to abide by all the provisions and conditions of the Federal Power Act 
and all the conditions imposed in said license." 

8. That the defendants hope to finance the construction of the pro- 
posed plant and system in part by a grant to be made by the Federal 
Emergency Administrator of Public Works in ttn amount not to exceed 
the sum of $2,921,600, and in part by the proceeds of bonds to be issued 
by the city under the resolution of the city council adopted 27 April, 
1938, as amended by the resolution adopted 20 March, 1939, which bonds 
in an amount not to exceed $3,571,000 will be purchased by the Federal 
Emergency Administration of Public Works pursuant to the offer of 
7 February, 1939, and accepted by resolution of the city council adopted 
13 February, 1939. 

9. That the proposed plant would be located on the Yadkin River 
approximately 313 miles upstream from the mouth of the Yadkin-Pee 
Dee River, and approximately 137 miles upstream from the North Caro- 
lina-South Carolina line, the distance in each case being measured as 
the river flows; and that there are now located on the Yadkin-Pee Dee 
River in North Carolina and between the site of the proposed plant and 
the North Carolina-South Carolina state line the following power plants : 
the High Rock plant; with a head of 60 feet and a storage of 232,000 
acre feet; the Narrows plant, with a head of 179 feet and a storage of 
155,000 acre feet; the Falls plant, with a head of approximately 49 feet 
and a storage of 3,900 acre feet; the Norwood (Tillery) plant, with a 
head of 70 feet and a storage of 96,000 acre feel,; and the Blewett plant, 
with a head of 50 feet and a storage of 22,000 acre feet. 

10. That the Yadkin-Pee Dee River in North Carolina is not now, 
and never has been, either by itself or by uniting with other waters, 
capable of navigation for the movement of trade and traffic in interstate 
or foreign commerce; that in its natural condition and in its present 
condition i t  is now, and always has been, a nonnavigable river of the 
State of North Carolina. 

11. That the total cost of the undertaking will exceed by a million 
dollars the aggregate amount of the Federal grant and the proceeds of 
the revenue bonds authorized by the resolutioii of 27 *April, 1938, as 
amended by the resolution of 20 March, 1939, which excess may not be 
expended without approval of the voters of High Point;  and that the 
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city has agreed to complete the project not later than 15 June, 1940, 
under an agreement constituting an unqualified obligation. 

[NOTE: By resolution of the board of power commissioners of the 
city of High Point (successors to the city council in the premises, ch. 
600, Public-Local Laws 1939), adopted 7 November, 1939, at  the in- 
stance of the Federal Works Administrator following an offer of the 
United States to amend the loan and grant agreement, the city agrees 
to complete the project within fifteen months after the resumption of 
construction following this litigation, with the proviso that ('it assumes 
no obligation to expend in the construction of the project any funds 
except funds received by way of loan and grant under this offer."] 

12. That the construction, maintenance and operation of the proposed 
plant and system would not materially or appreciably affect the navi- 
gable capacity of any part of the Yadkin-Pee Dee River, which is in 
fact navigable or capable of navigation, for the movement of interstate 
or foreign trade and traffic, and would not affect the interest of inter- 
state or foreign commerce. 

13. That the city of High Point has not obtained from the Public 
Utilities Commission of North Carolina a certificate of convenience and 
necessity for the construction and operation of the proposed plant and 
system. 

Upon these findings, the court concluded (1)  that the city of High 
Point exceeded its authority in applying for and accepting the license 
from the Federal Power Commission; (2 )  that the proposed revenue 
bonds would constitute a general indebtedness of the city; (3)  that the 
agreement to complete the project within a given time creates a binding 
obligation "at least to the extent that the cost of constructing and com- 
pleting said plant and system will exceed the amount of said grant 
and bonds"; (4)  that the city cannot lawfully proceed with the under- 
taking without first obtaining a certificate of convenience and necessity 
from the Public Utilities Commissioner of the State of North Carolina. 
Whereupon, injunction was granted in accordance with the prayer of 
the plaintiffs and interveners. The defendants duly noted exceptions, 
and from the judgment entered, they appeal. 

Carter Dalton and J o h n  A.  M y m  for Adams-Millis Corporation e f  al., 
plaintiffs. 

Roberson, H a w o r f h  & Reese, W .  B. McGuire,  Jr.,  and W .  S .  O'B. 
Robinson, Jr.,  for plaintiff ,  Duke  Power Company .  

G. H .  Jones and R o y  L. Deal for defendants, appellants. 
Reed,  H o y t ,  Washburn  & Clay o f  counsel. 
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STACY, C. J. At the threshold of the case, it may be well to recall 
that a municipality is limited in its authority to venture upon an enter- 
prise such as here contemplated. I ts  powers a.re different from those 
usually granted to a public-service corporation., for it serves a single 
community while the latter may serve many. Nevertheless, the author- 
i ty of a municipality is generally ample for its own purposes. Lutterloh 
v.  Fayetteville, 149 N .  C., 65, 62 S. E., 758; George v. Asheville, 80 
Fed. (2d), 50, 103 A. L. R., 568. 

Further, by way of preliminary observation, it may be noted that 
where the parties agree to waive a jury trial and submit the whole con- 
troversy to the court for final determination, both as to the law and the 
facts, the findings of fact made by the court pursuant to such agreement 
have the force and effect of a verdict, and they are conclusive on appeal 
if supported by any competent evidence. Cobb 21. Cobb, 211 N .  C., 146, 
189 S. E., 479; Crews v. Crews, 210 N .  C., 217, 186 S. E., 156; Marshall 
v. Bank,  206 N .  C., 466, 174 S. E., 314; Roebuck v. Surety Co., 200 
N .  C., 196, 156 S. E., 531. The correctness of the findings may be 
challenged in the same way as the verdict of a jury. Assurance Society 
v. Lazarus, 207 N. C., 63, 175 S. E., 705. The rule is applicable on 
the final hearing in injunction proceedings. Power Co. v. Power Co., 
171 N.  C., 248, 88 S. E., 349. The only modification or departure from 
this practice will be found in those cases, formerly cognizable exclusively 
in equity, which are submitted on written and documentary proofs. 
Worthy  v. Shields, 90 N .  C., 192. The trial court determines the facts 
upon contradictory evidence or upon evidence permitting different infer- 
ences, as we are not authorized to find the facts in such cases. White  
v. White ,  179 N.  C., 592, 103 S. E., 216. The rule is otherwise in 
injunction proceedings when the appeal is from the preliminary hearing, 
for the findings then are only for the purpose of the interlocutory order, 
and they are made by the judge without any waiver or consent of the 
parties. Mewborn v. Kinston, 199 N. C., 72, 134 S. E., 76. 

First. The initial question for decision is whether the city of High 
Point exceeded its authority in agreeing to abide by all the conditions 
imposed in the license issued by the Federal Power Commission for the 
construction, operation and maintenance of the hydroelectric project here 
challenged. The record would seem to require an affirmative answer. 

I t  is the position of the plaintiffs that the functions of the Federal 
Power Commission and those of the city of High Point are not only 
separate and distinct, but that they are also different in scope and pur- 
pose, if not in character and kind; that the one derives its authority 
from the Congress; the other from the State Legislature; that the one 
deals with national issues; the other with local matters. S n d  while in 
certain instances, it is conceded the activities of the latter may properly 
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complement those of the former, i t  is asserted that  on the present record, 
a case of complete domination and control on the part  of the Federal 
Power Commission is presented. The  plaintiffs challenge the right of a 
municipality to assume such a role of subjectivity in the absence of 
legislative sanction, express or implied. M a d r y  v. Scotland N e c k ,  214 
N.  C., 461, 199 S. E., 618; Coburn v. Comrs., 191 N. C., 68, 131 S. E., 
372; Henderson v. Wilmington ,  ib., 269, 132 S.  E., 25;  W e i f h  u. W i l -  
mington,  68 N. C., 24. They say that  the city of High Point  is clothed 
with no authority and charged with no duty in connection with interstate 
or foreign commerce, C i t y  of Chicago v. Law, 144 Ill., 569, 33 N. E., 
855; that  i t  is not primarily interested in the promotion of navigation 
or in the protection of fish life in the waters of the Yadkin River, 
desirable as these may be;  that  its obligations are exclusively to the resi- 
dents, citizens and taxpayers of H igh  Point, and that  therefore the 
acceptance of the Federal license goes beyond the reach of the defend- 
ant's authority and may even be incompatible with its duties as a 
municipality. Johnson 2). Comrs., 192 N.  C., 561, 135 S. E., 618; 
Asbury v. Albemarlc, 162 N. C., 247, 78 S. E., 146;  T r e n t o n  v. N e w  
Jersey, 262 U. S., 182;  hTorthcrn B. & L. Assn. v. Clerrry, 296 U. S., 315, 
100 3. L. R., 1403; W o r c h ~ s t e r  u. Worchester Street R y .  Co., 196 U. S., 
539; Becker 2). L a  Crosse, 99 Wis., 414, 67 Am. St. Rep., 874. 

The cases of K l e i n  u. City of Louiscille, 6 S. W. (2d),  1104, and 
Ilaeussler v. C i t y  o f  S t .  Louis, 205 Mo., 656, 103 S. W., 1034, cited and 
relied upon by the defendants, are sought to be distinguished on the 
ground that there specific or implied legislative authority for what was 
done-bridges constructed over navigable streams forming state bounda- 
ries-while no such authority appears here. Likewise, i t  is pointed out 
that  in Sta te  ex rel. Gwmmer v.  Pace, 164 So. (Fla.) ,  723, cited by the 
defendants, there was legislation with reference to the navigable waters 
there involved. 

The arguments of the plaintiffs prevailed in the court below and they 
have been pressed with vigor here. They appear to be sound and 
worthy of acceptation. Kennerl?] v. Dallas, 215 N .  C., 532, 2 S. E. (2d),  
538. d municipality is not permitted to travel beyond the scope of its 
charter or in excess of the powers granted to i t  by the General Assembly. 

I n  this view of the matter, the navigability or n ~ n n a v i g a b i l i t ~  of the 
Yadkin-Pee Dee River may be put aside as an incidental issue in the 
case. Ashwander v.  Va l ley  Author i ty ,  297 U .  S., 288. However, it  
appears from the determinations made by the trial court that  the Yadkin- 
Pee Dee River is a nonnavigable stream in North Carolina, and that  the 
construction, maintenance and operation of the proposed hydroelectric 
plant and system would not materially or appreciably affect navigation 
or the movement of interstate or foreign commerce. Upon these findings, 
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which are amply supported by the evidence and predicated upon a num- 
ber of prior adjudications, it would seem that the Federal Power Com- 
mission is without jurisdiction in the premises, and that its license should 
be regarded as gratuitous, especially in the extent to which it goes. 
Smith v. Ingram, 29 N .  C., 175; S. 1). Glen, 52 I?. C., 321; Cornelius 
11. Glen, ib., 512; Dunlap v. Light Co., 212 N .  C., 814, 195 S. E., 43; 
U. S.  v. Rio Grande Irr. Co., 174 U. S., 690; 11. S. v. dppalachian 
Electric Power Co., 107 F. (2d), 769. 

I n  this latter circumstance, the defendants say on brief that the 
license of the Federal Power Commission should b~? treated as a nullity, 
being void ab initio, and that they should be permitted to proceed as if 
the license had not been issued. The record fails to present such a case. 
I t  is alleged in the answer that application was duly made to the Federal 
Power Commission for the license in question; that the city has a right 
to proceed under it, and that it intends to do so. Upon this theory the 
case was heard in the court below. Indeed, without questioning the 
authority of the Federal Power Commission, the dt>fendants have appar- 
ently agreed to make its license an integral part of the undertaking as 
presently contemplated. U. S.  v. Butler, 297 U. S., 1. The record 
contains no disclaimer of its obligations on the prtrt of the defendants, 
but rather an insistence upon their legality and a determination to abide 
by them. The case is controlled by the transcript on appeal, S.  v. Dee, 
214 N .  C., 509, 199 S. E., 730, except in situations similar to the one 
hereafter considered in section three. Berrier v. Comrs. of Davidson 
County, 186 N .  C., 564, 120 S. E., 328. 

Moreover, the Federal Power Commission is nct a party to the pro- 
ceeding, and the validity of its license is not an issue in the case. The 
inquiry goes only to the authority of the city of Righ Point to agree to 
abide by its terms and conditions, and thus to embark upon the enter- 
prise practically as an adjunct of the Federal agency and primarily for 
purposes of national concern. On the record as presented, the project 
and the Federal license are inseparably connected. Covington v. Thread- 
gill, 88 N. C., 186; Hazelton v. Sheckels, 202 U. s. ,  71; XcMtdlen v. 
Hoffman, 174 I?. S., 639. A municipality is colfined to the circum- 
ference of its powers. Briggs v. Rulcigh, 195 N. C'., 223, 141 S. E., 597. 

Second. The next question is whether the proposed revenue bonds 
would constitute a general indebtedness of the city of High Point. This 
was the subject of considerable discussion on the first appeal in the 
Williamson case, 213 N .  C., 96, 195 S. E., 90, which need not be re- 
peated here. 

Since that decision, the General Assembly has l)y general enactment, 
ch. 2, Public Laws, Extra Session, 1938, authorized the municipalities 
of the State to construct, improve and extend ((rewnue-producing under- 
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takings" of various kinds, including hydroelectric plants or systems, and 
to finance them with funds derived from the sale of revenue bonds, 
payable solely out of the revenues of the undertaking. The statute is 
denominated the "Revenue Bond Act of 1938," and it sets out in detail 
the terms and conditions under which such revenue bonds may be issued 
and prescribes the remedies afforded the bondholders. Compulsory exer- 
cise of the taxing power is specifically withheld as a means of enforcing 
liability on any covenant or bond of the municipality given or issued in 
connection with the undertaking. The remedies of mandamus, manda- 
tory injunction and receivership are alone designated as available to the 
creditors. George v .  Asheville, supra. This act ex proprio vigore enters 
into and becomes a part of the bonds issued under its provisions. Bank 
v. Bryson Ci ty ,  213 N. C., 165, 195 S. E., 398. The power to borrow 
money or to deliver bonds under the act is prohibited after 31 December, 
1940, except in furtherance of a contract or agreement theretofore 
entered into by the municipality. 

I n  addition to the benefits of this act, it is the contention of the de- 
fendants that by resolution of the city council embodying similar pro- 
visions, revenue bonds of like character may be issued under the city 
charter or the Revenue Bond Act of 1935, ch. 473, Public Laws 1935, 
and that the bonds here challenged come within the authorization of 
either or both statutes. We had bccasion to consider the limitations of 
the Revenue Bond Act of 1935 in the Williamson case, supra. 

One of the ends sought to be accomplished by the amendatory and 
supplemental resolution of 20 March, 1939, as we understand it, was to 
make sure the terms and conditions of the bonds proposed to be issued 
by the city of High Point would not exceed the provisions approved in 
Broclcenbrough v. Comrs., 134 N. C., 1, 46 S. E., 28, as coming within 
the special-fund doctrine and to remove them, beyond all peradventure, 
from the category of general indebtedness. I n  this endeavor the defend- 
ants have called to their aid provisions of the Revenue Bond Act of 1938. 
Taken in connection with the further resolution of the board of power 
commissioners adopted 7 November, 1939, it would seem that as the 
bonds are to be "payable solely out of the revenues of the system," they 
might well be held as coming within the special-fund doctrine, and not 
as general obligations of the municipality importing liability to taxa- 
tion. Gill v. Charlotte, 213 N .  C., 160, 195 S. E., 368; Hall v. Redd,  
196 K. C., 622, 146 S. E., 583. See 16 N. C. L., 346. The bonds them- 
selves are to contain specific provision to this effect, and, hence, the 
bondholders will be put on notice that they have no right to compel the 
levy of any tax to enforce payment of principal or interest. Ward v. 
C i t y  of Chicago, 342 Ill., 167. 

The stipulation that the city will not purchase, for resale through its 
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presently owned electric distribution system, electric energy from any 
source other than the proposed system, when and so long as energy from 
the system is available, comes well within the special-fund doctrine, for 
the energy so taken and used is to be paid for solely out of the gross 
revenues of the presently owned electric distribution system and is to be 
considered simply as an expense of operating this latter system. Holmes 
v. Fayetteville, 197 N .  C., 740, 150 S. E., 624; Plant Food Co. v. Char- 
lotte, 214 N .  C., 518, 199 S. E., 712; Allison v. Chester, 72 S. E. (W. 
Va.), 472. 

The further stipulation that if the city shall, from time to time, volun- 
tarily elect to take electric energy from the system for its own use, i t  
will pay to the special account an amount equal to the cost of furnishing 
the electric energy so taken-in no event to exceed a fair and reasonable 
amount for such energy-is not a covenant importing liability to taxa- 
tion available to the bondholders, but rather an asrmrance or undertaking 
on the part of the city to pay for such energy as a necessary municipal 
expense out of current revenues, for the service rendered, and is not to be 
regarded as payment on the cost of the enterprise. Walla Walla v. 
Walla Walla Water Co., 172 U. S., 1; Pennington v. Town of Sumner, 
222 Iowa, 1005, 270 N. W., 629; Reconstruction Finance Corp. v. City 
of Richmond, 249 Ky., 787; Annotation, 103 A. :L. R., 1160. The pro- 
vision is not that the city shall pay for such energy, if, as and when 
taken, at  the regular rate so as perhaps to include a profit, but the 
amount to be paid into the special account is limiied to an amount equal 
to the cost of furnishing the electric energy so taken, and in no event 
to exceed a fair and reasonable amount for such energy. The stipula- 
tion is specifically authorized by the Revenue Bond Act of 1938. Wells 
;?. Housing Authority, 213 N .  C., 744, 197 S. E., 693. I ts  purpose is 
to guard against any outlet for "free service." Georgia v. Regents of 
University System, 179 Ga., 210, 175 S. E., 567; Keller v. State Board 
of Education, 236 Ala., 400, 183 So., 268. 

The authorities from other jurisdictions cited by plaintiffs, which in 
tendency seem to point in another direction, are grounded on different 
factual bases and are therefore distinguishable, To point out these 
differences in detail, however, would require an unnecessary amount of 
differentiation with no commensurate benefit tc be derived from the 
undertaking. Suffice it to say they are not controlling. 

I t  should be observed that what is here said in respect of the liability 
arising from the issuance of the proposed revenue bonds has no reference 
to the obligations sought to be assumed by the cii y in agreeing to abide 
by all the conditions imposed in the license issued by the Federal Power 
Commission. These obligations arise out of matters dehors the revenue 
bond resolutions and hence they stand on a different footing. Being 
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ultra wires, or beyond the city's reach, they have been disregarded in the 
consideration of the second question presented by the appeal. 

Third. The questions arising from the court's determination that the 
costs of the undertaking will exceed the aggregate amount of the Federal 
grant and the proceeds of the revenue bonds and that the city's agree- 
ment to complete the project within a given time constitutes a binding 
obligation importing general liability, apparently have been rendered 
moot by the resolution of the board of power commissioners adopted 
7 November, 1939, in which it is provided that the city "assumes no 
obligation to expend in the construction of the project any funds except 
funds received by way of loan and grant" from the Federal Government. 
The terms of this resolution have been accepted and approved by the 
Federal Emergency Administration of Public Works. See Gulf, Col. & 
S.  F .  Ry. v. Dennis, 224 U. S., 503, and Patterson v. Alabama, 294 
U. S., 600; Wilson z'. Comrs., 193 N. C., 386; 137 S. E., 151. 

Fourth. The question that remains is whether the city of High Point 
can lawfully proceed with the undertaking without first obtaining a cer- 
tificate of convenience and necessity from the Public Utilities Commis- 
sioner of the State of North Carolina. The trial court answered in the 
negative and we approve. 

I t  is provided by the Revenue Bond Act of 1938 (ratified 13 August, 
1938) that no municipality, "proceeding under this act," shall construct 
any gas or electric system without having first obtained a certificate of 
convenience and necessity from the Public Utilities Commissioner, "ex- 
cept that this requirement for a certificate of convenience and necessity 
shall not apply to any such undertaking defined in this proviso which has 
been authorized, or the bonds for which have been authorized, by any 
general, special or local law heretofore enacted." 

I t  is the position of the defendants that they come within the exception 
to the proviso, above quoted, because the undertaking here challenged 
was authorized by the resolution of the council of the city of High Point 
on 27 April, 1938, which was more than three months prior to the rati- 
fication of the Revenue Bond Act of 1938. Conceding some attenuate 
ground for the contention, it is not believed the defendants would want 
to risk the success of their undertaking alone upon the resolution of 
27 April, 1938. They deemed it '(advisable to amend and supplement 
said resolution" by the resolutions of 20 March, 1939, which have been 
regarded as essential to the project. Indeed, these later resolutions ap- 
parently wrought substantial changes in the enterprise. I t  is not thought 
that the exception to the proviso .in the statute was intended to cover a 
situation similar to the one here presented. The reason for the require- 
ment, as well as the applicable rule of strict construction, Piedlmont and 
Northern Ry. Co. v. U .  S., 30 Fed. (2d), 421, would seem to suggest a 
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cont ra ry  intent  on  the  p a r t  of the  lawmaking body. I n  this respect, we 
agree wi th  the  rul ing of the  t r i a l  court. Alabanza P o w e r  Co. v. Ci ty of 
Scottsboro, 190 So. (Ala.), 412. 

I t  results, therefore, f r o m  what  is said above, t h a t  with the  modifica- 
tions suggested, the  judgment  should be upheld. O n  the  facts  established 
by  the  record, the  correct conclusion seems to ha.ve been reached. 

Modified and  affirmed. 

YADKIN COUNTY v. CITY O F  HIGH POINT ET AL. 

(Filed 17 April, 1940.) 

1. Eminent  Domain 8 1--Ordinarily, property used for  public purposes 
may not  be condemned for  another  public pul-pose without legislative 
authority. 

Ordinarily, the power of eminent domain extends only to the right to 
condemn private property for public use, and property already in use for 
a public purpose cannot be condemned for another public purpose in the 
absence of legislative authority, express or necessarily implied, and a 
general authorization to exercise the power of eminent domain will not 
suffice, especially when the property in use for a public purpose is owned 
by a n  instrumentality of the State, but the general rule is subject to  
possible exception when the property sought to be condemned is not in 
actual public use or is not vital to such purpose, or where the additional 
easement would not seriously interfere with the first use. 

2. Appeal and  Er ror  § 37e- 
Where the entire controversy, both as  to questions of law and issues of 

fact, is submitted to the court by agreement, the court's findings of fact 
have the force and effect of a verdict of a jury, and the parties are bound 
thereby. 

3. Eminent Domain 8 1-Municipality held without authority t o  condemn 
for  public purpose par t  of lands used for  County Home site. 

Plaintiff county instituted this action against defendant municipality to 
restrain the municipality from constructing a dain for a municipal hydro- 
electric generating system, and the entire contrwersy was submitted to  
the court by agreement. The court found a s  a fact that the proposed 
dam would flood approsimately 26 acres of th? 159-acre County Home 
site and that the taking of the 2,5 acres would be for a purpose wholly 
inconsistent with the public use to which i t  is now devoted. Defendant 
municipality cited no statutory authority specifically authorizing it  to  
condemn the land in question. Held: The municipality has no authority 
to condemn the land already in use for a public purpose and owned by a 
political subdivision of the State, and its contenlions that the condemna- 
tion would not materially interfere with the prior public use and that i t  
was authorized by the Legislature to condemn the said land by necessary 
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implication from the power granted by general law to construct the hydro- 
electric generating plant, are  unavailing in view of the contrary findings 
of the trial court, which are  binding upon the municipality. 

4. Same--Municipality held without authority to condemn for public pur- 
pose portions of county highways. 

Plaintiff county instituted this action to restrain defendant munici- 
pality from constructing a dam for a municipal hydroelectric generating 
system, and the entire controversy was submitted to the court by agree- 
ment. The trial court found that  the proposed dam would flood county 
highways a t  a number of places and submerge various bridges on these 
county roads, necessitating the abandonment of the highways and result- 
ing in rendering inaccessible large areas in which are located homes, 
schools and churches. Held: The municipality is without authority to 
condemn the portions of the county highways, since no express authority 
had been granted it  to  do so, and since legislative authority cannot be 
implied by necessary implication from the general power granted i t  to 
construct the hydroelectric generating system, nor from the provisions of 
C. S., 2791, 2792, R-hich grant general power of condemnation only, nor 
from chapter 117, Public Laws of 1939, which purports to validate bonds 
theretofore issued by local units for PWA projects, without any reference 
to the power of eminent domain. 

APPEAL by defendants f rom Sink, J., a t  Special J u n e  Term,  1939, of 
YADKIN. 

Civil action to  restrain the defendants f r o m  constructing d a m  and 
reservoir on Yadkin  River  f o r  use i n  operation of hydroelectric plant.  

D u e  to the issues involved, the  Attorney-General of the S ta te  peti- 
tioned the court  and  was allowed to appear  i n  the  case as  amicus curice. 

O n  the hearing, i t  was agreed by  al l  the  parties t h a t  a j u r y  t r i a l  should 
be waived, and t h a t  the whole mat te r  should be submitted to  the  court 
f o r  final determination, both as t o  the  l aw and t h e  facts. I t  was fu r ther  
stipulated tha t  the issues involving the  authori ty  of the  defendant city 
t o  proceed with the project should be heard and determined on the  evi- 
dence taken ' in  the case of "J. W. McGuinn  e f  al. I ? .  Ci ty  of H i g h  Point," 
pending i n  the Superior  Cour t  of Guilford County. 

,4t the conclusion of plaintiff's evidence, a nonsuit was entered on the 
allegations of loss whi rh  might  result to  the plaintiff by reason of the 
removal f r o m  the  t a x  books of the county large taxable assets i n  the 
event the proposed hydroelectric plant  was constructed. T h e  plaintiff 
noted a n  exception to this ruling, bu t  has  not appealed. 

I n  summary,  the essential determinations and conclusions of the court 
follow : 

1. T h a t  Yadkin  County is a municipal  corporation and political sub- 
division of the State. 

2. T h a t  the  city of H i g h  P o i n t  is  a duly chartered municipal  corpo- 
rat ion of the State, and  the  other defendants constitute the  c i ty  council 
a n d  the  board of power commissioners of the  defendant city. 
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3. That the dam for the hydroelectric plant which the defendants pro- 
pose to construct on the Yadkin River is designed to impound "231,000 
acre feet of water covering approximately 14,750 acres of land and 
adversely affecting approximately a similar acreage,'' which reservoir 
area lies within the counties of Davie, Yadkin and Forsyth with a total 
shore line of about 290 miles. 

4. That the dam, if built as designed, would submerge and render 
totally impracticable for the public use to which. it is now appropriated 
approximately 25 acres of the Yadkin County Home site which for many 
years has been devoted to a public use, i .e. ,  the care and protection of the 
indigent of the county, and is the only lowland on the 159 acres in the 
tract. The taking of this property by the def13ndants would be for a 
purpose wholly inconsistent with the public cse to which it is now 
devoted. 

5. That the proposed project, if constructed as designed, would inun- 
date the county highways of Yadkin County at  fifteen places, ranging 
from one-tenth of a mile to a mile and a tenth, necessitating their aban- 
donment; that i t  would also submerge various bridges en these county 
roads, and make inaccessible large areas containing sites now used for 
homes, schools and churches. 

6. That the Commissioners of Yadkin County have not consented to 
the abandonment, sale or surrender either of the county highways in  
question or that portion of the County Home site proposed to be flooded. 

(The findings in respect of the navigability 'of the Yadkin River in  
North Carolina and as bearing upon the acceptance by the city of a 
license from the Federal Power Commission ale presently omitted for 
reasons hereafter to appear.) 

7. That the proposed plant and system cannot be operated for the 
maximum benefit of the taxpayers of the city of High Point, and, at  the 
same time, in keeping with the license issued by the Federal Power Com- 
mission under which the defendants propose tc operate it because the 
terms and conditions of this license are incapal~le of being carried out 
except to the detriment and diminuation of the power production of 
the plant. 

Upon these findings, the court concluded (1)  that the city of High 
Point is without authority to condemn any par1 of the Yadkin County 
Home site or any of the Yadkin County highways in question; (2)  that 
the city is likewise without authority to accede to the terms and condi- 
tions of the license issued by the Federal Power Commission for the 
construction, maintenance and operation of the proposed project. Where- 
upon, injunction was granted in accordance with the prayer of the plain- 
tiff, from which the defendants appeal, assigning errors. 
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D. L. Kelly, B. S. Womble and W. P. Sandridge for plaintiff, appellee. 
G. H. Jones and Roy L. Deal for defendants, appellants. 
Attorney-General Mc&Iullan and Assistant Attorney-General Bruton, 

amici curice. 

STACY, C. J. We are here dealing with the same project that was the 
subject of consideration in the companion case of McGuinn v. High 
Point, ante, 449. What is there said in respect of the determinations 
pertaining to the navigability of the Yadkin River in North Carolina 
and the authority of the city of High Point to accede to the terms and 
conditions of the license issued by the Federal Power Commission will 
suffice for the similar determinations made in the instant case. 

The present record contains the further specific finding of incompati- 
bility between the obligations assumed by the city of High Point in 
agreeing to abide by all the conditions imposed in the license issued by 
the Federal Power Commission and its duties as a municiwalitv. . " 

The remaining question, then, and the principal one here, is whether 
the city of High Point can lawfully condemn (1) a portion of the 
County Home site and (2)  the fifteen sections of the county highways 
of Yadkin County in the circumstances as shown by the record. The 
trial court answered in the negative and we cannot say there is error in 
the ruling. 

First. The defendants concede that their right to condemn the 25 
acres of lowland on the Yadkin County Home site may be doubtful. 
They cite no statutory authority for the right, either express or implied. 
However, they claim it as a matter of-necessity or as not materially 
interfering with a prior right. See Penn. Railroad Co.'s Appeal, 93 
Pa., 150, on the doctrine of necessity; also Easthampton v. County 
Comrs., 154 Mass., 454, on the defendants' suggestion of '(balancing 
conveniences." 

The power of eminent domain, as generally understood, extends only 
to the right to condemn private property for public uses. Wissler v. 
Power Co., 158 N. C., 465, 74 S. E., 460; Jeffress v. Greenville, 154 
N. C., 490, 70 S. E., 919. I t  is for the General Assembly to say whether 
in the particular case or under certain conditions, the power shall be 
enlarged to embrace public property and property devoted to a public 
use as well as private property. 10 R. C. L., 198. The authorities are 
to the effect that a general authorization to exercise the power of eminent 
dornain will not suffice in a case where property already dedicated to a 
public use is sought to be condemned for another public use which is 
totally inconsistent with the first or former use. R. R. v. R. R., 83 
N. C., 489; 20 C. J., 602. I n  such a case a specific legislative grant or 
one of unmistakable intent is required. Vermont Hydroelectric Gorp. v. 
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D u n n  et al., 95 Vt., 144, 112 Atl., 223, 12 A. L. R., 1495; Minnesota 
Power & Light  Co. v. Sta te ,  177 Minn., 343, 225 N. W., 164; C i t y  of 
Albuquerque v. Garcia, 17 N. Mex., 445, 130 Pac., 118 ; Vil lage of 
li idgewood v. Glen Rock ,  15 N. J .  Misc., 65, 188 Atl., 698. Especially 
insistent are the cases where the property sought to be condemned for a 
second public use is owned by an agency of the Government, or a sub- 
division thereof, and by it devoted to a state purpose. C i t y  of S t .  Louis  
v. ivoore,  269 Mo., 430, 190 S. W., 867. 

I t  will be noted that the county property here sought to be condemned 
is already devoted to a public use. I t s  condemnation for a second incon- 
sistent public use, which is necessarily destructive of the first, may not 
be accomplished except under legislative authority given in express terms 
or by necessary implication. Payetteville Street  By. v. R. R., 142 N.  C., 
423, 55 S. E., 345. Admittedly, the city of High Point is without such 
authority here. Se lma v .  Nobles, 183 N.  C., 322, 111 S. E., 543. 

The precise question was before the Supreme Court of Pennsylvania 
in Appeal of Tyrone Township School District, :L Monag. (Pa.), 20, 
15 Atl., 667. There the board of directors of a school district undertook 
to condemn three-fourths of an acre of land on a farm consisting of 172 
acres, belonging to the county and used for the care and support of the 
poor of the county, under a statute authorizing the board to condemn 
not more than an acre of land for school purposes. I t  was held that the 
terms of the statute were not sufficient to authorize the taking of prop- 
erty already appropriated to another public use. 

To like effect is the decision in C i t y  of Edwc~rdsvi l le  v. Madison 
C'ounty, 251 Ill., 265, 96 N. E., 238, where the city of Edwardsville 
sought to open a street within its corporate limits through the Madison 
County poor farm. I t  was held that the municipality under its general 
grant of power had no authority to condemn for such a use the property 
of the county already appropriated to another public purpose. 

There are, of course, variant circumstances which could easily tip the 
"nodding beam" in another direction. For example, where the property 
is not in actual public use or is not vital to such purpose, or where the 
additional easement would not seriously interfere with the first use. 
Ii'ayetteville Street R y .  v. R. R., s u p r a ;  R. R. v. R. R., supra;  Annota- 
tion, 12 A. L. R., 1502. And further as bearing upon the flexibility of 
the rule, a distinction is made in some of the cases between property 
owned by an instrumentality of the State and devl~ted to a public use, 
when the rule is strictly observed, and property owned by a public- 
service corporation and likewise devoted to a public use, when the rule is 
somewhat relaxed, the reason being that in the former the pubiic interest 
alone is supposed to prevail while in the latter the idea of private enter- 
prise also plays a part. City of S t .  Louis v. Moclre, supra. What is 



N. C.] SPRING TERM, 1940. 467 

here said should be understood as having reference to the facts of the 
instant case as found by the trial court. Yarborough v. P a r k  Commis-  
sion, 196 N. C., 284, 145 S. E., 563. 

The rule as generally applied is stated with clarity by Folger, J., in 
T h e  Matter  of City of Buffalo, 68 N. Y., 167: "In determining whether 
a power generally given, is meant to have operation upon lands already 
devoted by legislative authority to a public purpose, it is proper to con- 
sider the nature of the prior public work, the public use to which it is 
applied, the extent to which that use would be impaired or diminished by 
the taking of such part of the land as may be demanded for the subse- 
quent public use. I f  both uses may not stand together, with some toler- 
able interference which may be compensated for by damages paid; if 
the latter use, when exercised, must supersede the former; it is not to be 
implied from a general power given, without having in view a then 
existing and particular need therefor, that the Legislature meant to 
subject lands devoted to a public use already in exercise, to one which 
might thereafter arise. A legislative intent that there should be such an 
effect will not be inferred from a gift of power made in general terms. 
To defeat the attainment of an important public purpose to which lands 
have already been subjected, the legislative intent must unequivocally 
appear. If an implication is to be relied upon, it must appear from the 
face of the enactment, or from the application of it to the particuIar 
subject matter of it, so that by reasonable intendment, some especial 
object sought to be attained by the exercise of the power granted could 
not be reached in any other place or manner." 

I n  this view of the matter, the defendants stressfully insisted upon a 
favorable finding in the court below, but the determination was against 
them, and they are bound by it on appeal. Power Co. v. Power Co., 171 
X. C., 248, 88 S. E., 349. 

Second. What has been said in respect of the County Home site 
applies a fortiori, or at least with equal force, to the sections of the 
county highways which are sought Eo be flooded or taken. 

I n  the case of In re Southwestern S f a t e  Normal  School, 213 Pa., 244, 
62 Stl.. 908. the State Normal School purchased a number of lots for 
use as a campus and undertook to condemn the streets and alleys running 
through them and adjoining them on the north and south. Speaking to 
the question here under consideration, the Court said : "What the appel- 
lant-seeks to do is, not to take land belonging to and in the use -if a 
private owner, but is to condemn property already dedicated to public 
use and used by the public as public highways, and to devote the same 
to what it claims to be another public use. Property already devoted 
to public use, including franchises, is subject to eminent domain, and 
may be taken for other-public uses; but, while this is true, it cannot be 
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so taken without legislative authority expressly clmferred or arising by 
necessary implication." 

Likewise, in City of St. Louis v. Moore e t  al., supra, the city of St. 
Louis sought to condemn for street purposes land used as a playground 
in connection with a public school. I n  denying the right to condemn, 
the Court cites a long list of cases in support of the proposition that 
property devoted to a public use, more strictly s:peaking for state pur- 
poses, may not be condemned for a second public use without authority 
expressly granted or which necessarily proceeds as an inference from 
such a grant. 

The suggestion is advanced by the defendants that the city of High 
Point has by necessary implication legislative authority to condemn the 
highways in question. As tending to support this position, they point 
out that sections 2791 and 2792 of the Consolidated Statutes are made 
available to the city of High Point by express provision in the city 
charter, and that the present undertaking has been specifically approved 
by the Validating Act of 1939, ch. 117, Public Laws 1939. We find 
nothing in these statutes of sufficient definitenes3 to warrant the sug- 
gested inference. The designated sections of the Consolidated Statutes 
deal only with the general power of condemnation, and the Validating 
Act of 1939, which took effect on 16 March, 1939 (four days prior to 
the amendatory and supplemental bond resolution of the defendant city) 
purports to validate bonds theretofore issued by local units for the pur- 
pose of financing or aiding in the financing of PVTA projects, including 
all proceedings for the authorization and issuance of bonds, and for their 
sale, execution and delivery. I t  contains nothing in reference to the 
power of eminent domain. 

Upon the findings of the trial court, which have the force and effect of 
a verdict, we cannot say there is error in  the judgment rendered thereon. 

Affirmed. 

COLIE W. SMITH, EMPLOYEE, V. CABARRUS CREAMERY COMPANY, INC., 
EMPLOYER, AND CASUALTY RECIPROCAL EXCHANGE, CARRIER. 

(Filed 17 April, 1940.) 

1. Master and Servant 9 40d- 
An "accident" within the contemplation of the \T70rkmen's Compensation 

Act is an unusual and unexpected or fortuitous oc'ourrence, there being no 
indication that the Legislature intended to put upon the usual definition 
of this term any further refinements. 
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2. Master and Servant 8 40a- 
An injury, in order to be compensable under the Workmen's Compensa- 

tion Act, must result from an accident, and injuries which are not the 
result of any fortuitous occurrence but are the natural and probable 
result of the employment are not compensable. 

3. Master and Servant § 40c-Evidence held sufficient to  sustain Anding 
that  hernia resulted from accident. 

The evidence tended to show that the injured employee was employed 
to deliver milk, that in delivering milk to a cafe in the regular course of 
his employment he attempted to lift a box containing chipped ice, and 
weighing from 125 to 150 pounds, out of a larger box in order to place 
the milk he was delivering beneath it, that while lifting the box he felt a 
sharp pain and that it was later determined that he had suffered a hernia. 
Held: The evidence is sufflcient to sustain the finding of the Industrial 
Commission that the injury resulted from an accident, since it resulted 
from an unusual and fortuitous occurrence happening within the body 
of the employee, which was not a natural and probable result of his 
employment. Slade  v. Hosiery Mil ls ,  209 N .  C., 823; Neely  v .  Statesvi l le ,  
212 N .  C., 365, cited and distinguished in that the injury in those cases 
was the natural and probable result of the work being done. 

APPEAL by defendants from Emin, Jr., J., a t  December Term, 1939, 
of CABARRUS. Affirmed. 

The  record contains the following succinct statement of the history of 
the case : 

"This case was originally a claim before the Industrial Commission. 
The  claim for compensation was filed with the Industrial Commission 
on March 7, 1939. The defendants denied liability for compensation 
and the claim was heard after due notice to all parties by Chairman 
T.  A. Wilson in Concord on J u l y  19, 1939. The hearing Commissioner 
on J u l y  27, 1939, issued an  award for compensation. The defendant 
appealed from the award of the hearing Commissioner to the Ful l  Com- 
mission. The appeal was heard by the Full  Commission on October 6 ,  
1939. On October 9, 1939, the Ful l  Commission affirmed the award of 
the hearing Commissioner. The defendants appealed from the award 
of the Full  Commission to the Superior Court of Cabarrus County. The 
appeal to the Superior Court was duly docketed on November 3, 1939, 
and was heard by Judge S. J. Ervin,  Jr., in Concord, on December 5, 
1939. The Superior Court affirmed the award of the Full  Commission 
by a judgment entered on December 5, 1939. The defendants now 
prosecute this appeal to the Supreme Court from the judgment of the 
Superior Court affirming the award of the Ful l  Commission." 

I t  is admitted that  the plaintiff was an  employee of the defendant, 
Cabarrus Creamery Company, Inc., a t  a salary of $25.00 per week, a t  
the time of his injury, and that  all parties are subject to the Workmen's 
Compensation Act. 
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Plaintiff's evidence was substantially as followf,: The   la in tiff was 
delivering milk to a cafe in his regular employmer~t, and on the day of 
his injury had "checked the box" in the cafe in which he was to place 
the milk, went back, and returned with the milk. This had to be placed 
in a large box which contained a smaller box of chipped ice weighing 
from 125 to 150 pounds. I t  was necessary to lifl this smaller box in 
order to place the milk beneath it. The smaller box was "down in the 
corner." I n  lifting it was necessary to bring the box "straight up," as 
it did not have "a half inch play." The plaint~ff got into position, 
leaning over the edge of the big box which, as he said, '(hits me exactly 
to that place to the inch. Where I had the ruptuiVe, the big box where 
I lean over, that is right where it hits me." The plaintiff reached over 
into the big box, got the smaller box, and lifted it straight up. When 
he "went to come up with it" there was a sharp pain when he had gotten 
it about half way up, and plaintiff got sick. He  rubbed the spot, waited 
a little, and felt better. H e  continued his dutiet3 until about twelve 
o'clock, when he went to the office and told Miss Burrage that he had 
hurt or strained his side. He  thought he was ruptured, but was not 
sure. 

Dr. Howard examined him, plaintiff says, and told him he did not 
think he was ruptured, that he had strained himself but did not think 
ii, had ('tore through." Three or four days afterward he went back to 
Dr. Howard, and the rupture then '(showed up as b g as a hen egg," and 
Dr. Howard advised an operation. 

After some interval he went to a Government hospital at Kecoughton, 
Va., underwent an operation for hernia, and stayed there from 3 March 
to 14 April. A11 of his hospital expenses and transportation were paid 
by the United States Government, and he now seeks compensation only 
for loss of earnings during the period he was unabl. to work. 

Dr. Howard corroborated the witness as to the result of his examina- 
tions, stating that in about ten days from his first eaamination the plain- 
tiff showed to be ruptured, and that the hernia was bulging so you could 
see it through the right inguinal ring. 

The defendants introduced in evidence a prior suorn statement of the 
plaintiff, the part relevant to defendants' present contention being as 
follows: "The ice box I was lifting at the time I felt the pain weighed 
fl-om 125 to 150 pounds. I think the strain of reaching down into the 
big box and lifting out the little box is what caused my trouble. My 
foot did not slip and I do not know of anythinq of that kind that 
happened. I just lifted the box up like I usually did every day when 
I delivered the milk." 

The plaintiff had had a hernia on the left sid,? four or five years 
previously. The present hernia is on the right side. 
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Upon the evidence, the Full Commission approved the previous find- 
ings of the hearing Commissioner and made an award. Defendants 
appealed and the award was affirmed in the Superior Court, from which 
defendants again appealed to this Court. 

Hartsel l  & Hartsel l  for plaint i f f ,  appellee.  
Gover  & Coving ton  and H u g h  L. Lobdell  for defendants ,  appellants.  

SEAWELL, J. We consider it necessary to consider only the defend- 
ants' contentions that plaintiff's injury was not caused by accident 
within the meaning of section 2.f of the Workmen's Compensation Act, 
ch. 120, Public Laws of 1929. Upon the evidence there can be no con- 
tention that whatever it was did not arise out of and in the course of the 
employment. 

There is no definition of the term "by accident," or of the word "acci- 
dent" in the act. I n  the section and subsection cited, injury is defined 
as meaning only "injury by accident, arising out of and in the course of 
employment." 

Briefly stated, the contention of the defendants is that the term "by 
accident" necessarily means by an accident taking place entirely outside 
the body of the person injured, as the result of which, and through the 
application of external force, the injury is produced. Therefore, they 
contend that no fortuitous, unusual or unexpected happening within the 
body, such as a sudden rupture under the strain of lifting while the 
employee is doing the work in the usual way, is to be considered in 
determining whether the injury is by accident. They think they are 
aided in this view by the phraseology employed in the statute-"injury 
by accidentu-instead of "accidental injury,'' as used in some similar 
statutes. 

I n  this connection, they point out that the plaintiff was lifting a box, 
as he must have done many times before in the same service; that he 
admitted "my foot did not slip and I do not know of anything of that 
kind that happened. I just lifted the box up like I usually did every 
day when I delivered the milk." This, they contend, excludes the theory 
of -external causation. 

I n  Moore v. Sales  Co., 214 N .  C., 424, 199 S. E., 605-also a hernia 
c a s d h e  same question was raised, but was not decided, because the 
Court thought that the essentials of external accident were present under 
the facts of the case. And this case might be disposed of in a similar 
way if the Court thought it could, with any further propriety, evade an 
issue which is squarely laid before us, and is likely to arise again and 
again, especially in hernia cases. I n  that event, decision would depend 
on the following phase of the evidence: The plaintiff testified that he 
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leaned over the big box, which "hit" him, or shall we say, in terms of 
measurement and correlation, came t.o within an inch of the point of his 
abdominal injury. There is a reasonable inference that he was in con- 
tact with this box at the time of the lifting in a constrained position, 
and that this aided the rupture or traumatic enlargement of the inguinal 
rings, under the tension already brought about by the efforts to lift 
the box. 

I t  is contended by the defendants that this Court has adopted the view 
taken by them in Slade v. Hosiery Mills, 209 N .  C., 823, 184 S. E., 844, 
and Neely v. Statssville, 212 N .  C., 365, 193 S. E., 664. But on a fair 
interpretation of these cases the Court did not go that far. I n  the cited 
cases there was an absence of unusualness or unexpectedness in both the 
external fa'cts and the internal conditions with which the ovinions deal. 
A sudden rupture producing hernia is not a natural and probable conse- 
quence of the work the plaintiff was doing, but only an accidental result. 

This Court has never attempted definitely to align itself with the 
minority view that a sudden disruption or breaking of the bones or 
tissues of the bodv under the strain of strenuous labor, such as lifting, -, 

wholly unusual and unexpected, may not be considered as an element of 
accident leading to compensable injury. 

An accident, although tangible things are hvolved, is largely intangi- 
ble. I f  the influences, often complex and minute, which brings it about 
were capable of exact analysis, it would lose its (character as accident. 
As judicially defined, unusualness and unexpectedness are its essence. 
:It is defined in Love ,v. Lumberton, 215 N .  C., 28, 1 S. E .  (2d), 121, as 
"an unlooked for and untoward event which is no1 expected or designed 
by the injured employee." This is near the definitions given in the dic- 
tionaries. Century Dictionary has i t :  "A casual or undesigned occur- 
rence; a fortuitous event." Webster: "An unexpected or unforeseen 
event, generally unfortunate.'' There is no sound reason to believe that 
the Legislature intended to put upon it other refinements. 

I f  the plaintiff had burst a blood vessel or broken a leg or pulled a 
tendon under the strain, there would be little argument. The injury he 
suffered is no different in principle. 

We do not, of course, hold that hernia, or any other condition not 
classed in the act as an occupational disease, is compensable unless 
caused by accident. Hernia is not so classed, and yet we know that the 
vast majority of hernias are produced by the strain of lifting. To adopt 
the theory presented by the defendants would relieve industry from 
liability for most of the hernia injuries it causes. This we do not believe 
to be within the contemplation of the statute, liberally construed. West 
,v. Fertilizer Co., 201 N.  C., 556, 160 S. E., 765; Johnson v. Hosiery Co., 
199 N .  C., 38, 154 S. E., 66; Stacy Brothers Gus Constrztction Com- 
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pany v. Massey, 92 Ind. App., 348, 175 N. E., 664; Empire Health & 
Accident Ins. Co. v. Purcell, 76 Ind. App., 551, 132 N. E., 664; Ind. 
Corn. v. Sodec, 55 Ohio App., 177, 177 S. E., 292, 293. These cases are 
pertinent with respect to the interpretation we shall put on the covering 
clause of the act. 

The Court certainly does not intend to say that compensation may be 
awarded for an injury which is not the result of fortuitous circumstances 
o r  for an injury which is but the natural and probable result of the 
employment. We only go so far as to hold that in considering the con- 
stituent elements of "accident" it is competent to take into consideration 
the sudden and unexpected rupture of the parts supporting the viscera, 
as happened to the plaintiff, under the strain of lifting, as a part of the 
fortuitous circumstances making up the accident. I t  was not, as in 
Slade v. Hosiery Mills, supra, and Neely v. Statesville, supra, a natural 
and probable result of the work being done, and the facts of the case 
justified the finding on the part of the Commission, as affirmed by the 
court, that plaintiff sustained his injury by accident arising out of and 
i n  the course of his employment. 

There is sufficient evidence of injury by accident to sustain the award 
of the Industrial Commission, and the judgment is 

Affirmed. 

T. E. HOLDING V. R. P. DANIEL. 

(Filed 17 April, 1940. ) 

Appeal and Error 8 6& 
A general exception to the judgment does not present for review errors 

in the trial of the cause, and the Supreme Court, upon such exception, 
cannot grant a new trial upon appellant's contention that the court, not- 
withstanding that it did not submit to the jury any issue relating to 
defendant's counterclaim, rendered judgment i11 defendant's favor upon 
his counterclaim. 

APPEAL by plaintiff from Stevens, J., at May Term, 1939, of WAKE. 
No error. 

The plaintiff brought this action to recover one Dodge automobile 
which he alleged was his property and wrongfully detained by the de- 
fendant. The defendant denied the ownership of the plaintiff and 
alleged that his possession of the automobile was lawful by reason of the 
fact that he had loaned to a partnership, composed of T. E .  Holding and 
H. S. Satterwhite, $300.00, for which Satterwhite, the partner and busi- 
ness manager, had executed and delivered to the defendant a promissory 
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note, and had executed a chattel mortgage on the Dodge coupe in ques- 
tion, and delivered the automobile into the possession of the defendant, 
authorizing and instructing him to retain possession thereof, which pos- 
session was continued until the time it was seized by the plaintiff in this 
action under claim and delivery proceedings. 

The defendant further set up as a counterclaim the said debt and 
interest thereon, which he alleged the plaintiff had repeatedly acknowl- 
edged and promised to pay. 

The plaintiff replied to the answer, denying that there was any part- 
nership between himself and Satterwhite and admitting only that Satter- 
white was the business manager, with authority to buy, trade, and sell 
automobiles, and to pay for automobiles out of proceeds of sale and 
capital furnished by the plaintiff, and denying that Satterwhite had any 
other authority, and specifically averring that he had no authority to 
execute notes or chattel mortgages, or to pledge or mortgage the property 
of the  lai in tiff. 

TheAdefendant filed an amended answer, in . ~ h i c h  he admitted that 
Satterwhite was only the agent and general manager in charge of the 
automobile business owned and operated by the plaintiff, but reaffirming 
the statement that as such manager he had borrowed the money, exe- 
cuted the promissory note-evidence of the loan-and executed and 
delivered a chattel mortgage on the automobile sought to be recovered 
by the plaintiff; further alleging that the money was, in fact, used in the 
business of the plaintiff and that plaintiff had ratified the actions of 
the defendant. 

Holding testified that the automobile was his and that after he had - 
obtained title and possession to it, it was driren out on the road by 
Mr. Satterwhite and left there, and Mr. Daniel "pulled it in to his 
house," thus acquiring possession of it. He further testified that Satter- 
white was only manager of his business, without authority to sign any 
notes and papers, and more specifically without any authority to man- 
age any of his property or sign a mortgage therefor. 

The evidence tends to show further that Satterwhite had drawn a 
check for $650.00 to pay the balance due the Sales Company on a car, 
which check was returned unpaid by the bank; that he secured time 
from the local bank to get up money to take up  the check, which he 
borrowed from the defendant Daniel and another person, executing to 
Daniel the chattel mortgage on the car referred to.- Later, ~a t t e rwhi te  
drove the car out on the road and disappeared. 

Satterwhite testified: "It was in December when I wrote this $650.00 
check, and the business went on until January 4: 1938, about two weeks 
later. On January 4, 1938, I left Wake Forest, and went to Richmond. 
I left on a Dodge coupe, the one which is the subject of this action. I 
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drove it out in the country about 3% miles on the highway, and I left 
the car on the side of the highway going out to Bunn from Wake Forest. 
I locked it and took the switch key with me; I did not lock the door." 

"I got out of the car and walked two or three hundred yards; I didn't 
know where I had started-I just got out of the car and walked down 
the road, woods on either side, and I didn't know where I was going 
nor where I had started, and I didn't have any arrangements for anyone 
to pick me up, nor any arrangements for anyone to pull the car in." 

The witness further stated that he had written to Nash-Steele that he 
had lost so much money for Mr. Holding that he didn't have the nerve 
to go to him; that he didn't try to find Mr. Holding to ask him if he 
might sign the mortgages and notes. He stated, however : "The condi- 
tional sales agreements that went through the credit company were signed 
by Mr. Holding-he signed all of them. They are the same as mort- 
gages. When we went into business he told me to sign all of the titles 
and said, 'I want to sign the papers going to the credit company.' " 

The plaintiff denied that he had ever ratified the transactions had 
between Satterwhite and Daniel, the defendant, or had ever promised to 
pay him anything on his claim. 

At the close of plaintiff's evidence, and again at the close of all the 
evidence, the plaintiff moved for judgment of nonsuit as to defendant's 
cross action, and in each instance the motion was overruled, and plaintiff 
excepted. 

Upon issues submitted to the jury, they found that Satterwhite was 
authorized to execute and deliver the chattel mortgage upon the car, as 
contended by the defendant; that the plaintiff was not the owner and 
entitled to the possession of the car, and that the value of the automo- 
bile was $500.00. No issue was tendered or submitted covering defend- 
ant's cross action. Judgment followed, reciting the issues and answer, 
and in the judgment the court undertook to take cognizance of defend- 
ant's counterclaim as follows: T O W ,  THEREFORE,  it is hereupon 
ORDERED, ADJUDGED AND DECREED that the plaintiff recover 
nothing in this action, and that the defendant have and recover on his 
cross action herein, of the plaintiff and his surety on the claim and 
delivery of bond herein, the sum of $500.00, with interest thereon at the 
rate of six per cent per annurn from the 23d day o f  December, 193'7, 
until paid." 

The judgment further provides that if the $300.00 and interest is not 
paid in full in "fifteen days from and after the 20th day of May, 1939," 
the automobile, the subject of the action, shall be sold as provided in the 
chattel mortgage. 

Plaintiff appealed, assigning errors. 
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J o h n  G. Mil ls ,  Sr . ,  and  C l e m  B. Hold ing  for plaint i f f ,  appellant.  
Jones  & Brassfield for de fendan t ,  appellee. 

PER CURIAM. This case presents m a n y  anomalies due  t o  the  method 
of trial. The defendant  seems to have gotten his  counterclaim allowed 
without  the  intervention of a jury. T h e  general objection and  exception 
t o  the  judgment  does not  put us in a position t o  render  the plaintiff any 
a id  in this respect since, s tanding alone, it does not  justify a review of 
the  trial, and we find n o  exception i n  t h e  record pert inent  t o  that phase 
of the  case. We d o  no t  regard t h e  exceptions t o  the  evidence nor  to  t h e  
motion of judgment  as of nonsui t  meritorious. 

W e  find 
N o  error. 

N. C. GUTHRIE v. ANTHONY J. GOCKIKG, TRADING AS A. J. GOCRING 
COMPANY, AND J. E. THOMPSON. 

(Filed 1 May, 1940.) 

1. Automobiles 8 1 M o t o r i s t  is not under .duty ta give warning to drivers 
of vehicles i n  his rear  t h a t  car  is approaching from opposite direction. 

The duty of a motorist to give warning before materially decreasing his 
speed or turning to the right or left is for the be lefit of drivers of vehicles 
which might be endangered by such action, and it  is not incumbent upon 
a driver to give warning to the drivers of vehicles in his rear that a car 
is approaching from the opposite direction and his failure to give snch 
warning cannot be held a proximate cause of a collisioil between the car  
in his rear ahd the car approaching from the opposite direction. 

2. Automobiles § 9a- 
A motorist has no duty to drive off of the hard surface of the highway 

onto the shoulder of the road on his right in order to let the driver of a 
car in his rear see a car approaching on the wrong side of the highway 
from the opposite direction. 

3. Same: Automobiles 8 18d-Held: Even conceding defendant was negli- 
gent, negligence of driver of third car intervened and was sole proxi- 
mate  cause of accident. 

Plaintiff's evidence tended to show that the car owned hy one defendant 
was driven by the other defendant on the highway in front of plaintiff's 
car, both cars being driven in the same direction, that another car : ~ p -  
proached from the opposite direction on the wrong side of the highway, 
that  defendant driver materially slackened speed or stopped his car with- 
out giving any warning or signal, that the third car "side-swiped" defentl- 
ant's car and hit plaintiff's car head-on. There was no evidence that 
defendant driver was operating the car driven by him a t  excessive speed 
or in a reckless manner and no evidence that he knew or should have 
known that  the driver of the third car was in a helpless or unconscious 
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condition. Held: Defendant driver's failure to signal that he mas going 
to slacken speed or stop was not the proximate cause of the accident 
between plaintiff's car and the third automobile, and even conceding that 
defendant driver should have driven off of the hard surface portion of 
the highway to his right under the circumstances, the evidence discloses 
that the gross and palpable negligence of the driver of the third car con- 
stituted the efficient proximate cause of plaintiff's injuries and completely 
exculpates defendants. 

CLABKSON, J., dissents. 

APPEAL by defendants from Johnston,  J., a t  October Extra Term, 
1939, of MECKLENBURQ. Reversed. 

Civil action to recover damages for personal injuries caused by a 
collision between the automobile of plaintiff and a third party. 

Plaintiff alleges and offered evidence tending to show that the auto- 
mobile of the defendant Gocking was being operated by the defendant 
Thompson, going in an easterly direction between Albemarle and Troy; 
that plaintiff was operating his automobile just behind defendant's auto- 
mobile and going in the same direction; that an automobile going in the 
opposite direction cut to its left, side-swiped the Thompson automobile 
and then ran head-on into plaintiff's automobile; and that as a result 
thereof the plaintiff suffered serious personal injuries. 

There was a verdict and judgment for the plaintiff and defendants 
appealed. 

G. T .  Carswell and Joe  W .  E r v i n  for plaintiff ,  appellee. 
J .  Laurence Jones for defendants,  appellants. 

BARNHILL, J. This case was here at the Fall Term, 1938, on an 
appeal by plaintiff from judgment sustaining a demurrer to the com- 
plaint. Guthrie  v. Gocking,  214 N.  C., 513, 199 S. E., 707. After final 
judgment therein the plaintiff instituted this action. 

The complaint in this cause contains the affirmative allegation that 
the appearance of the driver of the west-bound automobile clearly indi- 
cated that he was in a helpless condition; that he was leaning over his 
steering wheel in a slumped-over position ; and that his face and his eyes 
and his entire appearance showed that he was so drunk or doped that 
he was unconscious, and that although the defendant Thompson saw, or 
by the exercise of ordinary care should have observed, that such driver 
was unconscious of the danger, he negligently failed to turn to his ex- 
treme right side of the road in ample time to avoid the collision. I t  
likewise contains an allegation that there was 9 feet 4 inches of addi- 
tional road immediately to Thompson's right which was level and in 
good condition and onto which he could have driven his automobile. 
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The plaintiff alleges, in substance, that Thompson was negligent in 
that (a )  he operated his automobile in a recklesti and careless manner 
and at  all excessive and dangerous rate of speed; (b)  he failed to keep 
a proper lookout for the safety of the d la in tiff; 1:c) he failed to apply 
brakes at  the proper time or to give the plaintiff any signal, sign or 
warning; (d)  he failed to exercise ordinary care to avoid a collision 
between his automobile and the oncoming car ;  (e) he failed to drive his 
automobile to the extreme right after he observed, or by the exercise of 
ordinary care should have observed, that the driver of the oncoming car 
was unconscious of the impending danger; ( f )  he failed to sound his 
horn or give any other signal which would have wtlrned the plaintiff that 
someone was approaching; and (g)  he failed to drive his car onto the 
shoulder of the road so as to afford the plaintiff the opportunity to see 
the driver of the third automobile and his car. 

The record fails to disclose any evidence tending to show that Thomp- 
son was operating his automobile in a reckless or careless manner or at  
an excessive and dangerous rate of speed, or thtlt he failed to keep a 
proper lookout. Nor is there evidence that the driver of the west-bound 
car was drunk or helpless or unconscious of impending danger and that 
Thompson observed, or by the exercise of ordinary care should have 
observed, such condition. Taylor v. Rierson, 210 N. C., 185, 185 S. E., 
627, is not in point. On the contrary, there is evidence from the plain- 
tiff that Thompson materially decreased the speed of his iutomobile and 
was driving on his right-hand portion of the hard surface of the high- 
way. I t  further appears that just prior to the 1;ime the oncoming car 
struck Thompson's automobile Thompson cut or "jerked" his automobile 
to the right. 

There is e,vidence that Thompson did not blow his horn or give any 
hand signal indicating his intention to stop. A. motorist is required, 
when reasonably necessary, to blow his horn to give warning to travelers 
ahead, and to those approaching from a side road and to persons in or 
near the line of travel whose safety may be endangered by the approach- 
ing automobile. No duty rests on him to give such signal to warn a car 
in the rear that there is an automobile approaching going in the opposite 
direction. Nor does any duty rest on the motorist to drive his auto- 
mobile on the shoulder of the road so as to enable an automobile to his 
rear to observe a car approaching from the opposite direction. 

Conceding that it was the duty of the defendant to give plaintiff a 
hand signal of his intention to stop or to materially decrease the speed 
of his automobile, such signal is to warn the traveler in the rear to enable 
him to avoid colliding with the car ahead. The plaintiff took note of 
the fact that the car of the defendant was materially decreasing its speed 
and there was no collision between his car and the car of the defendant. 
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The failure to give a hand signal cannot be said to be the proximate 
cause of the collision between the automobile of the plaintiff and the 
west-bound car. 

At  the time of the collision i t  was raining and the shoulder of the 
road was wet. Was i t  the duty of Thompson, as the plaintiff contends, 
to drive his automobile off the hard surface onto the shoulder in an  effort 
to avoid a collision with the west-bound c a r ?  Certainly, under some 
conditions, i t  would have been his duty so to do. However, we do not 
conceive that  any reasonable degree of prevision would have caused him 
to apprehend that  his failure to do so would result in injury and damage 
to the driver of the car to his rear. Omniscience is not required. 

Bu t  let us assume that  it was the duty of Thompson, i n  the exercise 
of ordinary care, to drive his automobile completely off of the hard sur- 
face onto the wet, slippery shoulder of the road. Even so, i t  affirma- 
tively appears that  the plaintiff suffered his injuries as the proximate 
result of the gross and palpable negligence of the driver of the west- 
bound car. His  conduct constitutes an  efficient, intervening, insulating 
act of negligence which was the proximate cause of the plaintiff's injuries 
and completely exculpates the defendants. R u f n e r  v. Spease ,  an t e ,  82, 
and cases there cited. 

We are of the opinion that  the record is devoid of any evidence of 
actionable negligence on the part  of the defendants and that  the motion 
for judgment of nonsuit should have been sustained. 

Reversed. 

CLARKSON, J., dissents. 

R. I,. VAUGHN r. H. C. BOOKER A N D  JACK BOOKER. 

(Filed 1 May, 1940.) 

1. Automobiles 5 25- 
A father cannot be held liable for the negligent operation of his car 

by his son under the family purpose doctrine when the accident occurs 
in a locality in which the son is espressly forbidden to drive, there being 
no liability on the part of the father merely by reason of the relationship, 
his liability under the family car doctrine being the liability of a prin- 
cipal. 

2. Appeal and Error § 6g- 
Appellant may not maintain an exception to the charge on the ground 

that it contained an expression of opinion by the court in violation of 
C .  S., 564, when the alleged error is in favor of appellant and is therefore 
harmless as to him. 
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APPEAL by plaintiff from Frizzelle, J., at September Term, 1939, of 
WAKE. 

Douglass & Douglass and Thomas  W .  R u f i n  for plaintiff, appellant. 
Smi th ,  Leach & Anderson and John E. Lawre;ace for defendant, 0.p- 

pellee. 

SCHENCK, J. This is an action to recover da.mages resulting from 
personal injuries alleged to have been negligently inflicted in an a u t e  
mobile collision in the city of Raleigh. 

Verdict was rendered to the effect that the plaintiff was injured by the 
negligence of the defendant Jack Booker and damages were assessed. 
The second issue, "Was the plaintiff injured by the negligence of the 
defendant H. C. Booker, as alleged in the complaint," was answered in 
the negative. From judgment that the plaintiff recover the arnourlt 
assessed of the defendant Jack Booker, and recover nothing of the de- 
fendant H. C. Booker, the plaintiff appealed, assigning errors. 

I n  this action as it relates to the defendant H. (2. Booker the plaintiff 
sought to invoke the family purpose car doctrine, ,and the assignments of 
error chiefly relied upon are to the charge relative to a single question 
presented in the application of this doctrine, namely, may the owner of 
an automobile, maintained and used as a family car and driven by his 
minor children who lived with him, for their convenience and pleasure, 
limit the use of such car to given localities, or prohibit its use in a 
certain locality, and thereby defeat liability for injuries negligently in- 
flicted by his minor son while driving the automobile in the prohibited 
locality ? 

The family purpose car doctrine is clearly ssated by Hoke,  J., in 
Robertson v. Aldridge, 185 N .  C., 292, in these words: "True, it is the 
recognized principle that a parent is not ordinarily responsible for the 
torts of a minor child, solely by reason of the relationship, and that 
generally liability will only be imputed on some principle of agency or 
employment. Brit t ingham v. S fadiem,  151 N .  C., 299. Accordingly, it 
has been directly held with us in case of injury caused by negligent use 
of automobiles that no recovery can be sustained when it is made to 
appear that the machine was being operated by the minor at the time for 
his own convenience or pleasure, contrary to the parent's orders or with- 
out authority from the parent, either express or implied, Linville v. 
Nissen, 162 N .  C., 96; Bilyeu v. Beck, 17'8 N.  C., 481. But it is also 
held in our opinions by the great weight of authority that where a parent 
owns a car for the convenience and pleasure of the family, a minor child 
who is a member of the family, though using the car at  the time for his 
own purposes with the parent's consent and approval, will be regarded as 
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representing the parent in such use, and the question of liability for 
negligent injury may be considered and determined in that aspect. Clurk 
v. Sweaney, 176 N .  C., 529; S. c., 175 N .  C., 280; Griffin v. Russell, 144 
Ga., 275; Hutchins v. Haffner, 63 Col., 365; Stowe v. Morris, 147 Ky., 
386; McNeal v. HcKain, 33 Okla., 449; Birch v. Abercrombie, 74 
Washington, 486." 

I n  the case at  bar the defendant H. C. Booker admitted that he was 
the owner of the automobile and that it was used and driven by the mem- 
bers of his family, including his son Jack, with his consent for their 
convenience and   lea sure, but testified that while at  the time of the 
collision under consideration his son had his permission and consent to 
drive the automobile, he was expressly forbidden by him to drive it in 
the city of Raleigh. This testimony was corroborated by other evidence. 

 he-court charged the jury: "I charge you further, if-you are satisfied 
uDon the evidence that Jack Booker took that car from his father under 
an express and specific instruction that he could not drive it to Raleigh 
and thereafter he did drive it to Raleigh in violation of that instruction 
then he could not have been operating within the family purpose doctrine 
and it would be your duty to answer the (second) issue 'No.'" This 
instruction together with other instructions of similar imvort are made - 
the bases of exceptive assignments of error. 

I t  will be noted that the very genesis of the family purpose car doc- 
trine is agency, and that the question here presented is governed by the 
rules of principal and agent and of master and servant. 

I t  was held by this Court in Linville v. iVissen, 162 N .  C., 96. that a , , 

parent is not liable for torts of his minor son done without his knowl- 
edge and consent; and where under such circumstances the son has taken 
an automobile owned by his father, and by his negligent or reckless 
driving has caused damages, the father is not responsible therefor by 
reason of the relationship; and to make him so it must appear that the 
son was in some way acting in a representative capacity, such as would 
make the master responsible for the servant's tort. 

I t  would seem to logically follow that if the lack of consent of the 
father to the son to o ~ e r a t e  the car at all would defeat liability of the 
father for the torts of the son in driving the car anywhere. that the lack 
of such consent, or the prohibition, to drive the car in a certain locality 
would defeat liability for torts committed in the prohibited locality. 
I n  Watts v. Lefler, 190 N .  C., 722, Clarkson, J., says: "The father-the 
owner of the automobile and the head of the familv-has the authoritv 
to say by whom, when and where his automobile shall be driven, or he 
can forbid the use altogether." 

We have held that where there is a substantial deviation by the driver 
from the purpose for which authority to operate an automobile is given, 

16217 
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the liability of the owner of the automobile for the torts of the driver 
committed during such deviation is defeated. I n  speaking to this prin- 
ciple as it applies to the relationship of master rind servant, which is but 
a species of agency, Winborne, J., in Parrott v. Kanfor, 216 N. C., 584, 
says: "With respect to departure from employment, without consent of 
owner, 'the general rule is that a servant in charge of his master's auto- 
mobile, who, though originally bound upon a mirjsion for his master, com- 
pletely forsakes his employment and goes upcn an errand exclusively 
his own, and while so engaged commits a tort, does not thereby render 
the master answerable for such tort under the rule of respondeat supe- 
rior.' 5 Blashfield's Cyc. of Automobile Law & Practice, section 3029. 
. . . The trend of judicial decision, howevc?r, is that the departure 
commences when the servant definitely deviates from the course or place 
where in the performance of his duty he should be. While there is con- 
flict of authority on the subject, better reason supports the view that after 
a servant has deviated from his employment for purposes of his own, 
the relation of master and servant is not restored until he returns to the 
path of duty, where the deviation occurred, or to some place where in 
the performance of his duty he should be." 

We conclude, therefore, that H.  C. Booker, as owner of the car and 
principal, had the legal right to prohibit his son Jack, as driver and 
agent, to operate his car in the city of Raleigh, and that the driving of 
his car in a locality so prohibited would be a deviation from the author- 
ity conferred and beyond the scope of his agency; and that torts com- 
mitted by the driver while operating the car in a locality in disobedience 
of instructions from the owner would not be imputed to the owner. 
Concluding as we do, it follows that the assignments of error relating to 
this phase of the case cannot be sustained. 

The other exceptive assignment of error assails the statement of his 
Honor in his charge that the defendant "franlrly stated on the witness 
chair that he was the owner of the car being operated that evening by 
Jack Booker and that it was a family purpoee car, etc.," as being an 
expression of opinion by the court in violation of C. S., 564. However 
this may be, the facts referred to were alleged and sought to be proven 
by the plaintiff, and if the statute was violated the error was in favor of 
the appellant, and therefore harmless. The assignment cannot be sus- 
tained. 

On the record we can find 
No error. 
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STATE v. J. D. REDBIAN. 

(Filed 1 May, 1940.) 

1. Homicide § 16-Testimony by defendant t h a t  h e  shot deceased does not 
constitute admission t h a t  he  inflicted fatal  injury. 

Where defendant enters a plea of not guilty and does not withdraw or 
modify this plea or make formal plea of self-defense, defendant's testi- 
mony that he shot deceased and testimony by the State that  he had made 
similar statements prior to the trial, do not amount to  an admission that  
he killed deceased, since i t  does not necessarily follow from the admission 
that he inflicted a fatal wound, and the burden remains upon the State 
throughout the trial to prove that  the wound inflicted by defendant was 
fatal. 

2. Homicide 8 27b: Criminal Law gg 53g, S l o F a i l u r e  t o  bring mis- 
statement of admissions t o  court's attention does not  waive exception 
when error  affects burden of proof. 

Defendant testifled that  he shot deceased, and the State introductxl 
testimony of statements to  like effect made by him prior to  the trial, but 
it  nowhere appeared that  defendant admitted that the wound inflicted was 
fatal. The trial court instructed the jury that defendant admitted that 
he killed deceased with a deadly weapon, which admission, nothing else 
appearing, would make defendant guilty of murder in the second degree. 
The court nowhere charged that  the burden was upon the State to prove 
that  deceased came to his death a s  the proximate result of the pistol shot 
wound inflicted by defendant. Held: The failure of the defendant to call 
to the court's attention in apt  time the error in the statement of defend- 
ant's admissions does not constitute a waiver of defendant's objection 
thereto, since under the facts of this case the court's misconception of 
defendant's testimony resulted in the failure of the court to properly 
charge the jury in respect to the burden of proof. 

3. Criminal Law § 77d- 
The statement of the court in regard to the argument of counsel and the 

admissions made by them therein is conclusive, since i t  is for the court 
to say what occurred during the trial. 

4. Criminal Law 8 34- 
An admission of counsel during the argument when the defendant has 

no opportunity to protest or deny the admission is not binding upon 
defendant. 

CLARKSON, J., dissents. 

APPEAL by  defendant  f r o m  Phillips, J., at J a n u a r y  Term, 1940, of 
CABARRUS. N e w  trial.  

Criminal  prosecution tried on  a bill of indictment which charged the  
defendant wi th  the  murder  of one C a r l  Smith.  

There  is evidence tending t o  show that t h e  deceased went t o  the  place 
of business of the  defendant about 1 a.m. on  4 October, 1939, a f te r  t h e  
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defendant had closed his filling station and while he was working on his 
books. The defendant admitted the deceased, who asked the defendant 
to call a taxi. Some difficulty arose during which each assaulted the 
other. They apparently became reconciled and they started out of the 
building. While the defendant was locking the door to his building he 
was struck by the deceased and during the resulting scuffle defendant 
shot the deceased. The defendant testified that, at  the time he shot, the 
deceased had him on the ground and was choking him. There was like- 
wise evidence tending to show that the deceased was shot in the abdomen 
and that he died two days later as a result thereof. 

The solicitor elected to waive the first degree rnurder charge and place 
the defendant on trial for murder in the second degree. The jury re- 
turned a verdict of guilty of murder in the second degree. From judg- 
ment pronounced thereon defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Brufon 
and Patton for the State. 

Hayden Clemenf and L. T .  Hartsell for defendant, appellant. 

BARNHILL, J. The court in its charge to the jury made the following 
statement : 

W o w  the defendant in this case, Gentlemen of the Jury, admits the 
killing with a deadly weapon and attempts to justify the killing by his 
plea of self-defense and evidence which he insists and contends should 
satisfy you that he killed the deceased, not with malice and not unlaw- 
fully, but killed the deceased in the proper self-defense of his life and 
person; therefore, the Court will give you certain rules of law applicable 
to the plea of self-defense as entered in this case by the defendant.'' 

And again later in the charge the court stated : 
"Now, Gentlemen of the Jury, the defendant in this case while upon 

the stand testified in his own behalf, and his counsel have argued to you 
and admitted in their arguments to you, that the defendant killed the 
deceased with a deadly weapon to wit: a pistol, nothing else appearing 
that would make the defendant guilty of murder in the second degree." 

These excerpts from the charge are made :he subject of exceptive 
assignments of error. 

The defendant entered a plea of not guilty and it does not appear from 
the record that this plea was thereafter withdi.awn or modified by the 
defendant or his counsel. There was no forinal plea of self-defense 
but the defendant did offer evidence for the pu:pose of showing that he 
did not shoot the deceased with malice and that he shot under circum- 
stances which made his act excusable and not unlawful. 
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The defendant, while a witness in his own behalf, testified that he shot 
the deceased. The State likewise offered the evidence of two police 
officers who testified that the defendant made similar statements to them. 
However, we have searched the record in vain for any statement by the 
defendant while on or off the witness stand which would constitute an 
admission that he killed the deceased. N o n  constat it is admitted that 
the defendant shot the deceased, i t  does not follow of necessity that he 
inflicted a fatal wound. The burden of so showing rested upon and 
remained with the State throughout the trial. 

We may concede that when the court below stated to the jury as a 
fact that the defendant had admitted that he killed the deceased and that 
his counsel in their argument to the jury had likewise admitted the kill- 
ing, it was the duty of the defendant to call the court's attention to the 
erroneous statements and that the defendant's failure so to do, ordinarily, 
would constitute a waiver of the specific exceptions relied upon. Royal 
v. Dodd, 177 N .  C., 206, 98 S. E., 599; S. v. Lance, 149 N. C., 551; 
S. v. Davis, 134 N .  C., 633; S. v. Tyson,  133 N.  C., 692; S. v. Brown, 
100 N.  C., 519. 

Here it is apparent that the statement of the court as to the admission 
made by the defendant is based upon a misconstruction of his testimony 
to which the court referred in connection therewith. The error is harm- 
ful, therefore, for the reason that the court, acting under the misappre- 
hension that the killing was admitted, failed to instruct the jury prop- 
erly in respect to the burden of proof. The whole burden of the issues 
submitted to the jury was placed upon the defendant. At no time was 
the jury instructed that the State mas required to show that the deceased 
came to his death as a ~roximate  result of the pistol shot wound in- 
flicted by the defendant. The existence of this fact was assumed. See 
S. v. Maxwell, 215 N .  C., 32, 1 S. E .  (2d),  125. Likewise, while there 
is sufficient evidence in the record to sustain a finding by the jury that 
the defendant killed the deceased with a deadly weapon, the jury has 
not been permitted to weigh and consider this evidence under instruc- 
tions that the burden of so showing rested upon the State. 

As the court stated to the jury that counsel for the defendant had 
argued that the defendant killed the deceased with a deadly weapon and 
there was no correction thereof at  the time, we may assume that this 
argument ~vas  made. I t  is for the judge to say what occurred during 
the trial. S.  v. Lance, supra. Even so, such admission made by counsel 
during the argument when the defendant had no opportunity to protest 
or deny the admission is not sufficient to justify the court in assuming 
that an unlawful killing with a deadly weapon is admitted by the de- 
fendant. Speaking to the subject in Hicks v. Mfg. Co., 138 N.  C., 319, 
Hoke,  J., says: "Admissions of fact by an attorney only bind a client 
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when they are distinct and formal and made for the express purpose of 
dispensing with proof of a fact on the trial." 

For the failure of the court to properly instruct the jury on the burden 
of proof and its failure to require the jury to jind beyond a reasonable 
doubt, upon the evidence offered, that the defendant killed the deceased 
with a deadly weapon, before casting any burden upon the defendant to 
go forward with proof tending to mitigate the killing or to excuse it 
altogether, there must be a 

New trial. 

CLARKSON, J., dissents. 

TRAVIS T. BROWN v. ORVILLE T. KIRKPATRICK AND LEONORA H. 
KIRKPATRICK. 

(Filed 1 May, 1940.) 

Mortgages 8 36- 
The provisions of ch. 36, Public Laws of 1933, are not available as a 

defense to an action on a purchase money note secured by a second mort- 
gage when the land has been sold under the first mortgage for a sum 
sufficient to pay only the notes secured by the first mortgage. 

APPEAL by defendants from Johns ton ,  Spc?cial J u d g e ,  at October 
Term, 1939, of MECKLENBURQ. Affirmed. 

From judgment for plaintiff on agreed statement of facts, defendants 
appealed. 

S t e w a r t  & Moore for plaint i f f ,  appellee. 
W .  F. W i m b e r l y  and  C h e r r y  & Hollowell  for defendants ,  appellants.  

DEVIN, J. The question here presented is whether the statute pro- 
hibiting deficiency judgments (ch. 36, Public Laws 1933) has the effect 
of preventing judgment on a note secured by a second mortgage or deed 
of trust after foreclosure sale of the land under the first deed of trust, 
for an amount sufficient only to satisfy the first lien. 

The case comes to us upon agreed statement of facts, the material 
portions of which may be stated as follows: Trrwis T. Brown, the plain- 
tiff, the original owner of a lot in Charlotte, North Carolina, executed 
deed of trust thereon to secure money borrowed from the American 
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Trust Company in the sum of $6,500. Thereafter in 1936,  lai in tiff con- 
veyed the lot to the defendants Kirkpatrick who took subject to this 
deed of trust, and in addition, at  the same time, executed deed of trust 
to plaintiff Brown for the balance of the purchase price in the sum of 
$1,579.75. I n  1937, defendants Kirkpatrick borrowed $7,800 from the 
Pilot Life Insurance Company and executed deed of trust on the lot 
to secure same. The money borrowed from the Life Insurance Company 
was used to pay off and cancel the American Trust Company's deed of 
trust, and to pay $1,200 credit on the Rrown deed of trust, leaving a 
balance due Brown of $379.75. The Brown deed of trust was thereupon 
also canceled, making the Insurance Company's deed of trust a first lien 
on the property. As evidence of the balance of $379.75 the defendants 
executed a note therefor to Brown and at same time executed a second 
deed of trust on the lot to secure the same. This note was marked 
"balance purchase money." Thereafter defendants Kirkpatrick con- 
veyed the lot to C. 9. Dixon, Jr., who assumed payment of both the 
outstanding deeds of trust. Upon default on the part of C. A. Dixon, 
Jr., the Insurance Company's deed of trust was foreclosed in January, 
1939, and the property sold for only enough to satisfy that deed of 
trust, leaving nothing for plaintiff Brown on his second deed of trust. 
Plaintiff Brown then instituted action on his note for $379.75. The 
defendants, admitting the execution of the note for the consideration 
named, pleaded the provisions of the statute and denied plaintiff's right 
to judgment on the note. 

The note sued on having been executed by the defendants for a valu- 
able consideration, admittedly they have no defense thereto unless judg- 
ment is prohibited by the statute cited. This statute, enacted in 1933, 
provides that '(in all sales of real property by mortgagees or trustees 
under power of sale contained in any mortgage or deed of trust hereafter 
executed . . . the mortgagee, trustee or holder of the notes secured 
by such mortgage or deed of trust shall not be entitled to a deficiency 
judgment on account of such mortgage, deed of trust or obligation 
secured by the same." 

I t  is apparent that this statute does not by its terms prohibit the 
holder of a note, though secured by a second deed of trust, from obtain- 
ing judgment on the note when the property has been sold under another 
deed of trust having priority of lien. The statute applies only to the 
holders of notes "secured by such deed of trust," that is the deed of trust 
under which the security was foreclosed and the land sold. I t  refers to 
the "obligation secured by the same." The holder of the note secured by 
the first deed of trust upon foreclosure, presumably, will receive satisfac- 
tion of his note from the sale, or he can protect himself by purchase of 
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the land. But the holder of the note secured by the second deed of trust, 
who receives nothing, or an insufficient amount, :from the sale, finds him- 
self without security. I n  this situation the Court will not extend by 
judicial interpretation the provisions of the sta.tute, and deny him the 
right to judgment for a valid debt. This view finds support in the 
decisions in other jurisdictions where similar stiltutes have been consid- 
ered. Alabama Mortgage & Securities Co. v. Chinery, 237 Ala., 198, 
186 Sou., 136; Skefington v. Rowland, 52 Ga. App., 619, 184 S. E., 330; 
Page v. Ford, 65 Ore., 450; Ladd & Tilton Bank v. Mitchell, 93 Ore., 
668, 184 Pac., 282, 6 A. L. R., 1420. 

The judgment of the court below that undsr the facts agreed the 
plaintiff is entitled to judgment on his note is 

Affirmed. 

(Filed 1 May, 1940.) 

Nuisances &Charge held for error in stating mle  for permanent damage 
in action in which permanent damage was not recoverable. 

In this action for damages resulting from the pollution of a stream 
running through plaintiff's land, the court held that plaintiff was not 
entitled to permanent damage, but instructed 1 he jury that the measure 
of damage was the difference in the value of plaintiff's land immediately 
before and after the pollution of the stream plus resulting inconvenience 
and annoyance suffered by plaintiff from the date of the pollution of the 
stream to the date of trial. Held:  Defendant appellant is entitled to a 
new trial for the inadvertent error of the court in including in the charge 
on the issue of damages the rule for the adnieasurement of permanent 
damage. 

APPEAL by defendant Algodon Manufacturing Company from Phillips, 
J., at December Term, 1939, of GASTON. 

Civil action to abate nuisance and for damages, originally instituted 
against the Algodon Manufacturing Company, a private textile manu- 
facturing company, with the town of Bessemer City later being made 
party defendant. 

The gravamen of the complaint is, that the defendants have wrong- 
fully polluted the stream which flows through plaintiff's farm, thereby 
causing him great damage and injury. 

The jury answered the issues in favor of the plaintiff, awarding dam- 
ages against the Algodon Manufacturing Colrpany, but none against 
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the town of Bessemer City. From judgment thereon, the Algodon 
Manufacturing Company appeals, assigning errors. 

Cherry  B Hollou~el l  for  plaintiff ,  appellee. 
E m e r y  B. Denny ,  George R. Mason,  and Ernest  R. W a r r e n  for de- 

fendant  Manufac tur ing  Company ,  appellunt.  
H e n r y  L. Kiser  and A. C .  Jones for defendant ,  Bessemer Ci ty .  

STACY, C. J. The court instructed the jury that the plaintiff was not 
entitled to recover permanent damages against the Algodon Manufac- 
turing Company, but only such damages as had accrued from the begin- 
ning of the pollution of the stream up  to the time of trial, W e b b  c. 
Chemical Co., 170 N .  C., 662, 87 S. E., 633, "and that  damage would be 
the difference that  you find between the value of his laud immediately 
prior to the pollution of the stream, if you find i t  was polluted, and the 
reasonable market value of his land immediately after it was polluted 
and in addition thereto, any inconvenience and annoyance by way of 
odors suffered by him to his land, any damages by virtue of not being 
able to use the stream for the watering of his stock and any other usual 
use the stream could be put to during those dates." Exception. 

The trial court inadvertently fell into error in stating that the measure 
of damages would he the difference between the reasonable market value 
of the land immediately before and after the injury. "In cases of this 
kind, when the damage is due to a cause that may be removed, or a 
nuisance that may be abated, the measure of damage is not the difference 
in the market value of the land before and after the injury, but is esti- 
mated by comparing its productiveness before and after the flooding. 
8 p i l m a n  v. Y a v i g a t i o n  Co., 74 N .  C., 675; 16 A. & E., 984." A d a m s  
v. R. R., 1 LO IT. C., 325, 14 S. E., 857; Jones v. Rramer ,  133 N .  C., 446, 
45 S. E., 827; Garrett  v. Comrs.,  74 N .  C., 388. 

For  the error, as indicated, the appellant is entitled to a new trial. 
I t  is so ordered. 

New trial. 

PURE OIL COXPANT O F  T H E  CAROLIIC'AS, INCORPORATED, r. DEWEY 
BL4SS A N D  111s WIFE, LULA BASS. 

(Filed 1 May, 1940.) 

Landlord and Tenant !j 26--Complaint in action to recover proportionate 
rents prepaid upon destruction of preniises by fire held good as against 
demurrer. 

The complaint alleged that plaintiff leased premises for use as a filling 
station lor a term of ten years, at all agreed monthly rental, the period 
of  he lease LO start when plaintiff ap~roved the station to be erected by 
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defendant lessors, that thereafter, by agreement, plaintiff paid defendants 
a lump sum in full satisfaction of rents for the unexpired portion of the 
term, and that subsequent to such payment the station was destroyed by 
fire and that defendant lessors refused to replace eame as they were obli- 
gated to do under the terms of the lease and t la t  plaintiff thereupon 
surrendered possession in accordance with the pro~isions of the lease, and 
demanded the return of the proportionate part of the rent for the unex- 
pired term, which demand defendants refused. H e l d :  The complaint sets 
up a modification of the lease, without showing whether such modification 
was written or verbal, and the complaint is good a3 against demurrer, the 
facts appearing being insuficient for the court to determine, as a matter 
of law, that plaintiff is not entitled to recover. 

APPEAL by defendants from Johnston, Special J , ~ d g e ,  at October Spe- 
cial Term, 1939, of MECXLENBURQ. Affirmed. 

The plaintiff, a corporation organized under the laws of North Caro- 
lina engaged in the business of selling oil and gasoline, complained that 
some time in June, 1935, they leased of the defendants certain premises 
in Alamance County to be used as a filling station for a term of ten 
years, upon a monthly rental of $35.00 for each nionth of the first five 
years, and $40.00 for each month of the second five years. 

I t  was further provided in the lease that the lessors would erect a 
gasoline service station on the premises according to plans of the lessee, 
and that the ten-year term should begin when the lessee approved of the 
station so completed. The station was completed as required on 14 
September, 1935, and the ten-year period began on said date and plain- 
tiff began paying the monthly rent from that time. 

I n  August, 1937, in order to advance the payment of all the rentals 
due for the ten-year period and pay the same in cne lump sum instead 
of by installment, an agreement was reached between the parties and a 
supplemental rent agreement was entered into whereby the lessee paid to 
the defendants, as lessors, the sum of $2,250.00, in full satisfaction of 
all monthly installments of rent during the unexpired portion of the 
ten-year lease contract. This payment was made as of 1 August, 1937, 
and the residue of said unexpired term amounted to eight years, one 
month and fourteen days. 

The plaintiff, as lessee, occupied the premises as a service station 
until 11 November, 1938, when the service station building erected under 
the contract was completely destroyed by fire and the premises rendered 
unfit for occupancy as a gasoline service station. 

I t  was provided in the rental lease contract, dated 29 June, 1935: 
"It is mutually agreed between the parties: that in the event the prem- 
ises herein described and leased shall be rendered unfit for occupancy 
by fire or storm or any other cause, the rental named in this lease to be 
paid shall cease until such time as the property is again put into satis- 
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factory condition for occupancy, which shall be done at  the expense of 
lessor, and which said lessor agrees to do forthwith, after said premises 
have been rendered unfit for use or occupancy, as aforesaid. I f ,  for 
any reason, the said premises are not fully and completely restored, and 
again ready for occupancy within ninety (90) days, lessee may, at its 
option, cancel this agreement and everything herein contained.'' 

The plaintiff complains that more than ninety days have elapsed since 
the building was destroyed by fire and the defendants, although demand 
has been made upon them, have failed and neglected to reconstruct the 
building and refuse to do so, and, further, that the plaintiff has sur- 
rendered possession under the terms of the lease. 

Plaintiff further alleges that it has demanded the return to it of the 
portion of monthly rents advanced which will be applicable to the unex- 
pired portion of the lease contract remaining after 11 November, 1938, 
the date of the destruction of said premises by fire, and that the defend- 
ants have refused to return the same. 

Plaintiff claims that by reason of the facts so alleged the defendants 
are indebted to it in the sum of $1,896.18, judgment for which, with 
interest and costs, it demands. 

The defendants filed a demurrer to the complaint for the reason that 
it does not state sufficient facts to constitute a cause of action. 

The demurrer was overruled and defendants appealed, assigning 
errors. 

W .  F. W i m b e r l y  and Cherry & Hollowell for plaintiff, appellee. 
T h o m a s  C .  Carter for defendants, appellants. 

SEAWELL, J. Without attempting to outline the future course of this 
action, we may say that the complaint sets up a modification of the 
original contract, whether oral or written does not appear, and the court 
is not now in possession of sufficient information to enable it to say with 
certainty, as a matter of law, that the plaintiff may not prevail in its 
action. Blackmore a. Winders,  144 N.  C., 212, 216, 56 S. E., 874. 

Whatever considerations led the defendants to demur at  the present 
juncture may recur in the orderly development of the case under condi- 
tions which will enable the lower court, as well as this Court, to pass 
upon the matter with more precise information. 

The judgment is 
Affirmed. 
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W. J. PETTY v. J. T. LEMONS E'C AL. 

(Filed 1 May, 1940.) 

1. Insurance § 4-Complaint held t o  allege indemnity contract under 
which n o  liability attaches t o  insurer prior t o  Anal judgment against 
insured. 

I n  this action to recover for personal injuries alleged to have resulted 
from the negligent operation of a taxicab, the complaint alleged that 
defendant insurer had executed a public liability insurance policy cover- 
ing the cab in question pursuant to the requirements of a municipal ordi- 
nance. The insurance policy was not made a part of the complaint but the 
city ordinance, which was made a part thereof, provides that the insurance 
or surety bond required in such instances shoulcl be conditioned for the 
payment of any final judgment rendered on account of property damage 
or personal injury caused by a taxicab. Held: Neither plaintiff's charac- 
terization of the bond a s  a "public liability bond" nor the contention that 
the statute authorizing the adoption of the ordinance required liability 
insurance, chapter 279, Public Laws of 1935, can prevail over the allega- 
tions that  the bonds was executed under the provision of the ordinance 
which requires only an indemnity bond, and the facts alleged are  insuffi- 
cient to show liability on the part of the insurer prior to final judgment 
against insured, and defendant insurer's demurrer should have been sus- 
tained. 

2. Appeal a n d  Er ror  22: Contracts 5 21- 
Where the contract sued on is not made a part of the complaint, the 

sufficiency of the complaint as  against demurrer will be determined in 
accordance with the nature of the contract as  disclosed by the facts 
alleged, and not by plaintiff's characterization of the contract, and plain- 
tiff may not recover on a theory of liability not supported by the facts 
alleged. 

3. Pleadings g 3a- 
Plaintiff may not seek to recorer on a theory of liability not supported 

by allegations of the complaint. 

APPEAL by  defendants f r o m  Johnston, Speczal Judge, a t  Special 
J a n u a r y  Term, 1940, of MECKLENBURQ. 

Civil action to  recover damages f o r  personal injuries. 
Plaint i f f  alleges t h a t  on  26 August,  1939, he was injured on West  

T r a d e  Street  i n  t h e  ci ty  of Charlot te  by  the  negligent operation of a 
taxicab, dr iven a t  the  t ime by  J. T. Lemons, as  ;*gent and  employee of 
t h e  defendant, George T. Bradley, t rad ing  a s  t h ?  W h i t e  S t a r  Taxicab 
Company.  H e  f u r t h e r  alleges t h a t  pursuan t  t o  a:? ordinance of t h e  ci ty  
of Charlot te  requir ing al l  taxicabs "to c a r r y  liability insurance" the 
operator  obtained a policy of insurance f r o m  the  Casual ty Reciprocal 
Exchange of Kansas  City, Missouri, through Bruce Dodson, its a t torney 
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in fact, which ~ o l i c y  is on file with the proper city authorities, etc., and 
covers the taxicab in which the plaintiff was injured. (The policy is 
not made a part of the complaint.) 

The city ordinance is made a part of the complaint and provides: 
"Said insurance or surety bond (shall be) conditioned for the payment 
of any final judgment rendered on account of property damage or per- 
sonal injury as aforesaid caused by any such vehicle or taxicab." 

The Casualty Reciprocal Exchange and Bruce Dodson, attorney in 
fact, interposed demurrers on the ground (1) that the complaint does 
not state facts sufficient to constitute a cause of action against them, 
and (2) that, if a cause of action be stated, there is a misjoinder of 
parties and causes. The other defendants moved to strike from the 
complaint all references to casualty insurance. 

The demurrers were overruled and the motions to strike denied. From 
these rulings, the defendants appeal, assigning errors. 

0. M .  L i taker  and J o h n  A. M c R a e  for plaint i f f ,  nppellee. 
Gu thr ie ,  Pierce  & Blakeney  f o r  defendants ,  appel lanfs .  

STACY, C. J. The merits of the case are not before us. I t  is alleged 
that the defendant Exchange, through its attorney in fact, executed a 
public liability bond pursuant to the terms of an ordinance which appar- 
ently requires only an indemnity bond. Annotation 96 A. I,. R., 356. 
The bond itself is not a part of the complaint. We are unable to deter- 
mine its character without seeing it. Sossamon  v. Cemetery ,  Inc . ,  212 
N. C., 535, 193 S. E., 720. 

Realizing that the characterization of the bond is only a conclusion 
of the pleader and that the rights of the parties ought not to be preju- 
diced by an adjudication upon merely interpretative allegations, the 
defendants have sought, by motion, to have certain portions of the bond 
made a part of the record on appeal. The plaintiff suggests that other 
portions of the bond are more favorable to his interpretation. The bond 
in its entirety is not here. R. R. v. Bobeson,  27 N. C., 391. 

The contention that the statute authorizing the adoption of the ordi- 
nance, ch. 279, Public Laws 1935, requires the bond "to be conditioned 
on such operator responding in damages for any liability incurred on 
account of any injury to persons or damage to property resulting from 
the operation of any such . . . taxicab or other motor vehicle," is 
met by the allegations of the complaint which make out a case of indem- 
nity. I t  is essential that the allegations of the complaint conform to 
the theory upon which the plaintiff seeks to recover. H o r n e y  v. Mills ,  
189 N. C., 724, 128 S. E., 324. 
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I n  this state of the record, we are constrained to reverse the rulings 
on the demurrers, for insufficiency of the facts presently alleged to con- 
stitute a cause of action against the demurrir,g defendants, Clark v. 
Bonsal, 157 N.  C., 270, 72 S. E., 954, with the observation that plaintiff 
may apply to the court below, under C. S., 515, for leave to amend his 
complaint, if so advised. This might have been done in the first in- 
stance under 3 C. s., 513. Ballinger v. Thomas, 195 K. C., 517, 142 
S. E., 761. 

Reversed. 

J E N N I E  M O S E L E Y  DZURRSY V, F. M. I 'LYLER ET AL. 

(Filed 1 May, 1940.) 

Insurance 8 4 H o m p l a i n t  held to allege indemnity contract under which 
no liability attaches to insurer prior to Anal judgment against insured. 

Where the complaint alleges that defendant insured's taxicab was cov- 
ered by a policy obligating defendant insurer to pay any Anal judgment 
recovered against insured on account of injuries resulting from the opera- 
tion of the cab, the facts alleged disclose that the insurance contract is an 
indemnity bond, notwithstanding plaintiff's characterization of the policy 
as a "liability contract," and no liability theiaeunder is imposed upon 
insurer prior to Anal judgment against insured, and defendant insurer's 
demurrer should have been sustained in plaintiff's action to establish 
liability for personal injuries sustained as the r~su l t  of the alleged negli- 
gent operation of the cab. 

APPEAL by defendants from Johnston, Special Judge, at Special Term, 
8 January, 1940, of MECXLENBURQ. 

Civil action to recover damages for personal injuries. 
Plaintiff alleges that on 12 August, 1939, while crossing West Trade 

Street in the city of Charlotte, she was injured by the negligent opera- 
tion of a taxicab, driven at  the time by F. ail[. Plyler as agent and 
employee of W. S. Croft, trading asi White Hood Cab Company. She 
further alleges that pursuant to an ordinance of the city of Charlotte, 
the operator procured from the Pennsylvania Casualty Company "a 
policy of liability insurance" and duly deposited the same with the city 
clerk, "which said policy obligated the defendant, Pennsylvania Casualty 
Company, to pay any final judgment recovered against the defendant, 
W. S. Croft, . . . on account of injuries . . . resulting from 
the operation of the taxicab," etc. 

The policy is not made a part of the complaint, while the city ordi- 
nance is. 
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The Pennsylvania Casualty Company interposed a demurrer on the 
ground (1) that  the complaint does not state facts sufficient to constitute 
a cause of action against it, and ( 2 )  that, if a cause of action be stated, 
there is a misjoinder of parties and causes. The other defendants moved 
to strike from the complaint all references to casualty insurance. The 
demurrer was overruled and the motions to strike denied. From these 
rulings the defendant appeals, assigning errors. 

McUougle & E r v i n  for plaintiff, appellee. 
Gover 8 Covington and I I u g h  L. Lobdell for defendants, appellants. 

STACY, C. J. As no final judgment has been recovered against the 
operator of the taxicab which injured the plaintiff, the obligation of the 
Pennsylvania Casualty Company "to pay any final judgment recovered 
against the defendant, W. S. Croft," etc., as alleged in the complaint, has 
not yet arisen. Hence, the ruling on the demurrer will be reversed on 
authority of P e t t y  v .  Lemons, ante, 492, with observation similar to the 
one there made that  the plaintiff may apply to the court below under 
C. S., 515, for leare to amend her complaint, if so advised. 

Reversed. 

THE PRUDENTIAL INSURANCE COMPANY OF AMERICA v. CHARLES 
G.  POWELL, CHAIRMAN; MRS. J. B. SPILMAN AND FORREST SHU- 
FORD, MEMBERS; AND E. W. PRICE, DIRECTOR OF THE NORTH CARO- 
LINA UNEMPLOYMENT COMPENSATION COMMISSION AKD THE 
UNEMPLOYMENT COMPENSATION COMhIISSION O F  NORTH CARO- 
LINA. 

(Filed 1 May, 1940.) 

1. State 3 2a- 
Where the purpose of an action is to control officers of a State agency 

in the performance of their official duties, the action is against the State, 
and the fact that the individual officers are joined does not affect this 
result. 

2. State 5 1:  Master and Servant 3 B&Unemployment Con~pensation 
Commission is a State agency. 

The act creating the Unemployment Compensation Commission declares 
the  legislative purpose to prevent the spread of nnemployment and to 
lighten its burdens in the interest of the public welfare. provides for the 
collection of compulsory contributions from employers within the purview 
of the act, for the distribution of funds thus collected by State warrant, 
that the members of the Commission be appointed by and accountable to 
the Governor, that the Commission fully account to the State in the per- 



formance of its duties, and that the act should create no vested private 
right but should be subject to amendment or repeal by the Legislature, 
and therefore the Commission is an agency crealed by statute for a public 
purpose and is an agency of the State. 

3. Taxation § 13: Master and  Servant 5 5 9 -  

Contributions imposed on employers within the purview of the Unem- 
ployment Compensation Act a re  compulsory and therefore constitute a tax, 
and they are  not rendered any less a tax by rerison of the provision that 
they should be segregated in a special fund for distribution in furtherance 
of the purpose of the act. 

4. State  § 2a- 

An action cannot be maintained against the !State or an agency of the 
State unless it  consents to be sued, and ord i~ar i ly  espress consent is 
prerequisite. 

5. Declaratory Judgment  Act 8 1- 

The purpose of the Declaratory Judgment A-t is to provide a speedy 
remedy for the determination of questions of lam, and although questions 
of fact necessary to the adjudication of the leg11 questions involved may 
be determined, the remedy is not available to present for determination 
issues of fact alone. Chapter 102, Public Laws of 1931. 

6. Same: Master and  Servant § 50- 

.4n action to determine whether salaries paid certain employees should 
be included in computing the contributions to be paid by an employer 
under the Unemployment Compensation Act irvolves solely an issue of 
fact and does not involve any right, status or legal relation, and the 
employer may not maintain proceedings under he Declaratory Judgment 
Act to determine the question. 

7. State  § 2a: Master and  Servant § 59- 

An action against the Unemploylnent Compensation Commission seeking 
judgment that salaries paid to certain of plaintiff's employees should not 
be included in computing the amount of the cortributions plaintiff should 
pay under the Unemployment Compensation Act is an action against a 
State agency and directly affects the State, sinve the amount of tax it  i s  
entitled to collect is involved, and the action i'i properly dismissed upon 
demurrer, since there is no statutory provision E uthorizing such action. 

8. Master a n d  Servant § 59:  Taxation 8 3 8 b l n j u n c t i v e  relief will not  
lie directly o r  indirectly t o  restrain collection of unemployment com- 
pensation tax. 

A judgment that  salaries paid to certain of plaintiff's employees should 
not be included in computing the amount of :he contributions plaintiff 
should pay under the Unemployment Compensition Act would in effect 
enjoin the Commission from seelr i~~g further to collect the amount of con- 
tributions which it  contends are  justly due, and it  being espressly pro- 
vided in the act that  injunction should not lie to restrain the collection 
of any t a s  or contribution levied under the act, see. 10, ch. 27. Public 
Laws of 1939, the court is without jurisdiction of an action seeliing such 
relief, since i t  may not do indirectly what it  is prohibited from doing 
directly. 
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9, Taxation 9 38b- 
The statutory remedies and procedure provided a taxpayer before a 

State board must first be exhausted by him in the time and manner pro- 
vided before resort to the courts, and where adequate remedies for judicial 
review are provided they are exclusive. 

10. Same: Master and Servant 9 50-Unemployment Compensation Act 
provides adequate remedies for determination of liability for contribu- 
tions, and such remedies are exclusive. 

The Unemployment Compensation Act provides for the determination of 
liability of an employer for contributions, in whole or in part, by hearing 
before the Commission, with right of appeal, for suit to recover compensa- 
tion taxes paid under protest, and for the assertion of any valid defense 
by the employer in any civil action instituted by the Commission to collect 
delinquent contributions, and the remedies thus provided are adequate 
and preclude an employer from maintaining suit in the Superior Court 
seeking judgment that salaries paid certain of its employees should not 
be included in computing the amount of contributions it should pay. 

APPEAL by plaintiff from Willia?ns, J., a t  February Term, 1940, of 
WAKE. Affirmed. 

This is a proceeding under the North Carolina Declaratory Judgment 
Act, ch. 102, Public Laws 1931. 

Plaintiff, admitting that  i t  is an  employer within the meaning of the 
North Carolina Unemployment Compensation Law, ch. 1, Public Laws, 
Extra  Session 1936, alleges that  there is a bona fide controversy between 
plaintiff and defendants as to its liability for contributions or taxes based 
upon sums paid to certain of its special agents which i t  contends are 
independent contractors. Plaintiff contends that  the contracts with such 
special agents constitutes such special agents independent contractors, 
and it alleges in support thereof various facts in respect to the absence 
of control and the right of direction and the like. 

The defendants answered and admitted that  it claimed contributions 
based in par t  upon remuneration paid such special agents and other 
groups of agents employed by plaintiff. I t  further admitted the plaintiff 
is now paying contributions to the defendants upon the basis of remu- 
neration paid to its managers, clerical assistants, and certain other 
employees. They further allege that  on 19 May, 1938, the defendant 
Commission, a t  the request of the plaintiff, held and conducted a hearing 
for the purpose of determining whether the services performed by plain- 
tiff's soliciting agents and special agents should be deemed to be employ- 
ment subject to and covered by the Unemployment Compensation Law;  
that a hearing a t  which the plaintiff was represented by counsel was 
duly held; and that  after the introduction of evidence and argument of 
counsel the Commission rendered an opinion that  the services performed 
by such agents should be deemed to be employment. 
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When the cause came on to be heard in the court below, after the 
reading of the pleadings, the defendants demurred ore tenus to the com- 
plaint upon the grounds "that this proceeding is ~t proceeding against 
the State, and the court does not have jurisdiction to determine or hear 
this action or does not have jurisdiction of the parties or subject matter 
and, second, that the State has consented and provided a method by 
which the matters alleged may be adjudicated and has provided special 
statutory remedies. 

First, under section 11-M of the Unemployment Compensation Law, 
found on page 29, whereby the Unemployment Compensation Commis- 
sion may hear and determine the matters, status and all questions con- 
cerning said agents, and, 

"Second, that another statutory remedy has been provided by the 
Legislature, the same being section 14-E of the Unemployment Compen- 
sxtion Law, providing, in substance, that petitioners in this cause have 
a right to pay the taxes claimed under protest and institute a regular 
action in the Superior Court to recover same from the Commission." 

The court below, being of the opinion that the proceeding is in fact 
an action against an agency of the State and that the State has never 
consented to this form of proceeding against i t  and being further of the 
opinion that the Unemployment Compensation Law provides the plaintiff 
with adequate statutory remedies which are exclusive, sustained the de- 
murrer and entered judgment dismissing the action. The plaintiff ex- 
cepted and appealed. 

Smith, Leach & Anderson for plaintif, appellant. 
Adrian. J .  Newton, Ralph Moody, and J .  C. B. Ehringhaus, Jr., for 

defendants, appellees. 

BARNHILL, J. This appeal presents for determination the one ques- 
tion : I s  the Unemployment Compensation Commission an agency of the 
State and is this proceeding in fact a proceeding agr~inst the State? 

The determination of this question is not affected by the fact that 
individual officers of the Unemployment Compensa:ion Commission are 
made parties defendant. Their acts in respect to which the plaintiff 
complains were performed and are being performed in their official 
capacity. I f  the Unemployment Compensation Commission is a State 
agency, then in essence the proceeding is against the State. 16 Am. Jur., 
331; N. C. v. Temple, 134 U. S., 22; S. v. Steel, 124 U. S., 230; Smith 
v. Reeves, 178 U. S., 436; Bell Telephone Co. v. Lewis, 169 A. (Pa.), 
571. 

I n  see. 2, ch. 1, Public Laws, Extra Session 1936, known as the Unem- 
ployment Compensation Law, the Legislature has declared that "Eco- 
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nomic insecurity due to unemployment is a serious menace to the health, 
morals and welfare of the people of this State. Involuntary unemploy- 
ment is, therefore, a subject of general interest and concern which 
requires appropriate action by the Legislature to prevent its spread and 
to lighten its burden. . . . The achievement of social security re- 
quires protection against this greatest hazard of our economic life. 
. . . The Legislature, therefore, declares that in its considered judg- 
ment the public good and the general welfare of the citizens of this State 
require the enactment of this measure, under the police powers of the 
State, for the compulsory setting aside of unemployment reserves to be 
used for the benefit of persons unemployed through no fault of their 
own." The act then creates the Unemployment Compensation Commis- 
sion and vests it with authority under the provisions of the act to accom- 
plish the purpose thus declared, which purpose is of public interest and 
a proper subject matter for legislative action. 

Provision is made for the assessment, levy and collection of compul- 
sory contributions by employers as defined in the act. The moneys thus 
collected are paid into the Treasury of the State and are disbursed by 
the Treasurer of the State on warrants duly issued by the Auditor upon 
requisition of the Unemployment Commission, and detailed regulations 
are provided for the receipt, deposit, use, investment and disbursement 
of said fund thus created. The members of the Commission are ap- 
pointed by and are accountable to the Governor and are required to file 
reports and otherwise account to the State in respect to the discharge of 
their duties under the law. I t  is likewise provided that there shall be 
no vested private right of any kind existing as against the power of the 
Legislature to amend or repeal the law and "all the rights, privileges or 
immunities conferred by this act or by acts done pursuant thereto shall 
exist subject to the power of the Legislature to amend or repeal this act 
at  any time." I t  seems to us that the express provisions of the act itself, 
without further argument, are sufficient to clearly designate the Unem- 
ployment Compensation Commission an agency of the State. 

The contributions, by whatever name designated, are not voluntary 
but are compulsory and constitute a tax. Nor does the fact that the 
Legislature has seen fit to segregate the funds derived from the collection 
of the contributions assessed in a special fund and for a special purpose 
alter this conclusion. I t ,  in its discretion, has the power to so segregate 
and earmark revenues of the State. I t  has done so in other instances, 
signally in respect to the gasoline and automobile license tax revenue. 

I t  is axiomatic that the sovereign cannot be sued in its own courts 
or in any other without its consent and permission. Except in a limited 
class of cases the State is immune against any suit unless and until it 
has expressly consented to such action. Rotan v. State, 195 N. C., 291, 



141 S. E., 733; Carpenter  v. R. R., 184 N. C., 400, 114 S. E., 693; 
Dredging Co. v. Sta te ,  191 N.  C., 243, 131 S. E., 665; Moody  v. Sta te  
Prison,  128 N .  C., 12 ;  U .  8. v. Lee,  106 U. S., 196, 25 R. C. L., 412. 

An action against a commission or board created by statute as an 
agency of the State where the interest or rights of the State are directly 
tgffected is in fact an action against the State. Dredging Co. v. Sta te ,  
supra;  Carpenter  v. R. R., supra;  Bell Telephone (70. v. Lewis, supra. 

The purpose of the Declaratory Judgment Act, ch. 102, Public Laws 
1931, is to provide a speedy and simple method of determining the rights, 
status and other legal relations under written instruments, statutes, 
municipal ordinances, contracts or franchises and to afford relief from 
uncertainty and insecurity created by doubt as to rights, status or legal 
relations thereunder. W a l k e r  v. Phelps ,  202 N .  C , 344, 163 S. E., 726; 
Ligh t  Co. v. Iseley, 203 N .  C., 811, 167 S. E., 56. Here the plaintiff 
admits its legal status-that of an employer-und1.r the Unemployment 
Compensation Law, and it concedes its liability to assessment for con- 
tributions under that act. I n  its final analysis this proceeding is to 
determine whether certain persons rendering services to the plaintiff 
under contract are employees within the meaning cf the act and whether 
compensation paid to them is to be taken into conderat ion in estimating 
the amount of the contribution or tax due by the plaintiff. This is 
essentially a question of fact. The purpose of the Declaratory Judg- 
ment Act is to provide a ready means of determining rights, status and 
other legal relations. These are questions of h w .  While, in some 
instances, it may be necessary to hear evidence in order to determine 
the legal questions presented in a proceeding under this act, proceedings 
may not be maintained under the act to present issues of fact only. 

The plaintiff seeks to have the Court judicially determine whether 
certain of its special agents operating under contract are employees for 
the purpose of ascertaining its tax liability. Thus, the amount that the 
State is entitled to collect from the plaintiff, through the Unemployment 
Compensation Commission, is directly involved an13 the State is the real 
party in interest. I t  would be directly affected and prejudiced by a 
-judgment favorable to the plaintiff. 

While the plaintiff does not seek injunctive rel,ef a judgment favor- 
able to it would have, of necessity, the effect of restraining tho defend- 
ant from proceeding further in its effort to collect from the plaintiff the 
contributions which defendants contend are justly due under the act, and 
it is expressly provided that "no injunction sha'l be granted by any 
court or judge to restrain the collection of any tax or contribution or any 
part thereof levied under the provisions of this act." Sec. 10, ch. 27, 
Public Laws 1939. The court may not do indil-ectly what it is pro- 
hibited from doing directly. 
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Where an administrative remedy is provided by statute for revision, 
against collection, or for recovery of taxes assessed or collected, the tax- 
payer must first exhaust the remedy thus provided before the adminis- 
trative body, otherwise he cannot be heard by a judicial tribunal to assert 
its invalidity. Distributing Corp. v. Mazwell ,  209 N .  C., 47, 182 S. E., 
724; Hart  v. Comrs., 192 N .  O., 161, 134 S. E., 405; Maxwell v. Hins-  
dale, 207 N .  C., 37. He must not only resort to the remedies that the 
Legislature has established but he must do so at the time and in the 
manner that the statute and proper regulations provide. Mfg .  Co. v. 
Comrs., 196 N.  C., 747; Pender County  v. Garysburg Mfg .  CO., 50 F. 
(2d), 747; Gorham X f g .  Co. v. S .  T a x  Com. of N .  Y., 266 U. S., 265; 
Myers  v. Bethlehem Shipbuilding Corp., 303 U. S., 41, 82 L. Ed., 638. 

The Unemployment Compensation Law provides adequate remedies : 
(1)  when liability is denied in whole or in part by an employer the 
Commission must have a hearing at  which such employer is entitled to 
be present and to be heard. From an adverse ruling by the Commission 
such contestant may appeal. Sed. 8 (m), ch. 27, Public Laws 1939. 
I t  is not inappropriate to note in this connection that on appeal the 
cause must be entitled "State of North Carolina on relation of the 
Unemployment Compensation Commission v." the employer; (2) the 
protesting employer niay pay the tax and sue for its recovery, thereby 
presenting its claim of a valid defense against the enforcement of the 
tax for judicial determination; or (3) if the employer is in default the 
Commission may proceed to collect by civil action in which the employer 
may present any valid defense he may have. Sec. 14 (b),  ch. 1, Public 
Laws, Extra Session 1936. 

Incidentally, it is asserted in the answer of the defendants that a hear- 
ing has been had as provided under the act and that the tax liability of 
the plaintiff has been duly adjudicated by the Commission. If this be 
true, whether such adjudication is res judicnta is not now presented for 
determination. 

The Legislature has conferred upon the Unemployment Compensation 
Commission the right and power to determine the rights, status and lia- 
bilities of an employer under the terms of the act. Sec. 8 (m),  ch. 27, 
Public Laws 193i. I t  would seem, therefore, that by express legislative 
mandate the Unemployment Compensation Commission is the proper 
forum for determining the very question the plaintiff here seeks to pre- 
sent. I n  certain respects the Unemployment Compensation Commission 
is a judicial tribunal and the Declaratory Judgment Act expressly pro- 
vides that rights, status and other legal relations may be determined by 
the courts within their respective jurisdictions. Sec. 1, ch. 102, Public 
Laws 1931. 
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I n  a n y  event, whether we consider the  Unemployment Compensation 
Commission, i n  this  respect, a judicial o r  a n  administrat ive body, plain- 
tiff mus t  assert i ts  r igh t  a n d  seek i ts  remedy i n  accord wi th  the  express 
provisions of the  statute. 

F o r  the  reasons s tated we a r e  of the  opinion t h a t  t h e  court  below 
properly sustained the  demurrer .  

Affirmed. 

WACHOVIA BANK & TRUST COMPANY, ADMINISTRATOR C. T. A., D. B. N., 

OF THE ESTATE OF FLORENCE P. TUCKER, v. W. 13. KING DRUG COM- 
PANY. 

(Filed 1 May, 1940.) 

1. Executors and  Administrators 88 ,9, 12b-Ordinarily, administrator 
c. t. a. may exercise all  powers of sale granted t h e  executor by t h e  will. 

By provision of statute, C. S., 90, 4170, upon the death or removal of 
the executors named in the will, the administrator c. t. a. succeeds to all 
rights, powers and duties of the executors, and he n a y  exercise all powers 
of sale granted the executors by the will regardless of whether they are  
given the executor virtute oflcii or nominatim, unless the language of the 
will definitely limits the exercise of the power of sale to the person named 
executor or unless the executor is made the donee of a special trust, 
given by reason only of peculiar or special confidenw in him, and the mere 
appointment of an executor and the granting of power to him to sell real 
estate in his discretion, although evidencing confidence, does not neces- 
sarily constitute him the donee of a special trust so a s  to preclude the 
exercise of the power of sale by the administrator c.  t. a. 

2. S a m ~ H e l d :  Under facts  of this case, t h e  administrator c. t. a. h a s  
t h e  authority t o  exercise the  power of sale granted i n  t h e  will. 

Testatrix devised the residuum of her property lo named executors to 
be held by them in trust, with direction to pay the income therefrom to 
named beneficiaries and upon their death and the termination of the trust 
to divide the property in accordance with directions3 set forth in the will. 
The will expressly empowered the executors to sell the realty for the 
purpose of settling the estate and dividing the property a s  directed. One 
of the executors died and the other was removed, and plaintiff was ap- 
pointed administrator c. t .  a. Held: The administrator c. t .  a. is author- 
ized to exercise the power of sale, the executors not being the donees of 
such a special trust a s  to render the power of sale personal to them, and 
such authority being necessary to effectuate the in tmt  of testatrix for the 
ultimate division of the estate. 

I t  will be presumed that  a will is executed in contemplation of the 
statutes providing that  an administrator c. t. a. succeeds to all the rights, 
powers and duties of the executor, C. S., 00, 4170. 
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4. Same- 
Where a will provides for the sale of lands by the personal representa- 

tive for distribution of the estate among the ultimate beneficiaries, mort- 
gages and assignments executed by such beneficiaries prior to the settle- 
ment of the estate cannot defeat the power of sale, and the personal 
representative may convey the lands free of such liens. The right of the 
lienors in the proceeds of sale is not presented for determination. 

APPEAL by plaintiff from Frizzelle, J., a t  Chambers in Snow Hill, 
30 November, 1939. From WAKE. 

C'arroll W .  Weathers and Charles H. Young for plaintiff, appellant. 
Smith, Leach & Anderson and John E. Lawrence for defendant, 

appellee. 

SCHENCR, J. This is a controversy without action submitted under 
C. S., 626, wherein i t  is agreed that  the defendant W. H. King Drug 
Company contracted to purchase and the  lai in tiff Wachovia Bank & 
Trust  Company, administrator c .  t. a., d. b. n., of the estate of Florence 
P. Tucker, contracted to sell a certain tract or lot of land on the east 
side of South Wilmington Street i n  the city of Raleigh, and that  the 
plaintiff has tendered to the defendant a deed sufficient in form to conyey 
a good indefeasible title to said land, and that  the defendant has refused 
to accept said deed and pay the agreed purchase price. I t  is the con- 
tention of the defendant that  the plaintiff has not the power to convey 
a good indefeasible title to said land. I t  is the contention of the plain- 
tiff that  i t  does have such power. The court was of the opinion that 
the defendant's contention was correct and entered judgment accordingly, 
to which judgment the plaintiff excepted and appealed, assigning error. 

The solution of the controversy inoolres an  interpretation of the will 
of the late Florence P. Tucker which is duly recorded in Will Book 
"G," page 52, office of the clerk of the Superior Court of Wake County. 

The testatrix appointed Thomas B. Womack and Cary K.  Durfey 
executors of her will. They both qualified upon the admission of the 
will to probate in 1009. Womack died in 1910 and Durfey was re- 
moved in 1930. The plaintiff qualified as administrator c .  f .  a., d. b. n., 
immediately upon the removal of Durfey. 

After certain specific bequests and devises, Florence P. Tucker by her 
will, I tem 8th, directed her executors to divide the residuum of her estate 
into six equal shares. Each of the six shares was bequeathed and devised 
to Thomas B. Womack and Cary E. Durfey upon certain trusts: (1) 
One share to be held in trust and the income used to support, maintain 
and educate the children of the late Wm. R. Tucker, deceased son of the 
testatrix, and as each child became 30 years of age the trustees to pay 
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over to him his aliquot part  of said share. All of the children of Wm. R. 
Tucker hare  attained the age of 30 and are entitled to their proportionate 
shares. ( 2 )  The remaining five shares to be held in five separate equal 
trusts, one share for each of the five daughters of the testatrix, and the 
income from each said trust to be paid to each said daughter for life. 
At the death of any daughter the share so held i i  trust for her to be 
paid over and conveyed to her issue per stirpes.  Three of the five 
daughters have died and the issue of the deceased daughters are now 
entitled to their proportionate shares. 

Pr ior  to the removal of Cary K. Durfey, as executor and trustee, 
several parcels of land included in the residuum of the estate were sold 
by deeds executed by Durfey as executor and trusiee and by those per- 
sons entitled at  the time of such sales to the remainder interests in those 
trusts which had terminated by virtue of the death of certain of the 
daughters of the testatrix, and the proceeds from such sales divided in 
acc&dance with the terms of said will. 

The remainder of the real property included in the residuum of said 
estate, of which the locus in quo is a part, has not been divided as 
directed in I tem 8th of said will, and because of the large number of 
parcels of land and their varying areas and values, actual division 
thereof is virtually impossible. For  the same reasons, and also because 
of the large number of the remainder beneficiaries who are now entitled 
to their proportionate shares, division of said lands among those now 
entitled to the same is likewise virtually impossible. 

Certain of the beneficiaries entitled to interests in the unsold real 
estate included in the residuum of the estate of Florence P. Tucker have 
executed mortgage liens and assignments against their interests in the 
unsold residuum of the estate, which mortgages and assignments are 
unpaid and outstanding. 

The second paragraph of I tem 12th of the will of Florence P. Tucker 
reads: "Said executors, for the purpose of settling my estate or making 
the division and executing the trusts herein provided for, shall have 
the power and are hereby authorized, as they see fit without being re- 
quired to obtain an  order of court for that  purpo3e to sell and convey 
any part or portion of my property or estate, real or personal, and 
receive the proceeds of such sale. . . ." 

C. S., 90, reads: "When any or all of the executors of a person mak- 
ing a will of lands to be sold by his exe~ut~ors die, fail or for any cause 
refuse to take upon them the administration; or, after having q;alified, 
shall die, resign, or for any cause be removed from the position of 
executor; or when there is no executor named in a will devising lands 
to be sold, in every such case such executor or extxxtors, as survive or 
retain the burden of administration, or the admin.istrator with the will 
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annexed, or the administrator de bonis non, may sell and convey such 
lands; and all such conveyances which have been or shall be made by 
such executors or administrators shall be effectual to convey the title 
to the purchaser of the estate so devised to be sold." 

C. S., 4170, reads: "In all cases where letters of administration with 
the will annexed are granted, the will of the testator must be observed 
and performed by the administrator with the will annexed, both in 
respect to real and personal property, and an administrator with the 
will annexed has all the rights and powers, and is subject to the same 
duties, as if he had been named executor in the will." 

These statutes have been interpreted by this Court. I n  Council v. 
Averett, 05 N. C., 131, where the question involved was the power of the 
administrator with the will annexed to exercise the power of sale of real 
estate where the testator, in regard to his real estate, upon the death of 
his wife directs "it to be sold," the Court said, "The single question pre- 
sented by the record for our decision is, did the will above set forth 
confer on the executors therein named power to sell the land embraced 
by i t ?  I f  it did so, then the administrator cum testamento annexo, 
mentioned, had the like power by virtue of the statute (The Code, see. 
2168), which confers on such administrators the like power as the will 
conferred upon the executors, and the deed under which the plaintiff 
claims title, is valid." The Code, section 2168, referred to is now C. S., 
4170. 

Again in Orrender v. Call, 101 N. C., 399, where the will provided: 
"At the death of my beloved wife, then all my lands to be sold by my 
executor, and the money divided, as will hereafter be stated," the Court 
said, "We think the administrator, with the will annexed, had the power 
under the statute to sell, and that the deed from him to the purchaser 
was valid and conveyed a good title. Rev. Stats., ch. 46, see. 34; Rev. 
Code, ch. 46, see. 40; The Code, see. 1493; Rodgers v. Wallace, 50 N. C., 
181 ; Council v. Averett, 95 N. (1.) 131 ; Vaughnn v. Farmer, 90 N. C., 
607, and cases cited." The Code, section 1493, here cited is the same 
as C. S., 90. 

The language of sections 90 and 4170 of the Consolidated Statutes, in 
their application to the case at bar, is plain and unambiguous. Section 
90 provides that when all of the executors of a person making a will of 
lands to be sold by his executors die or are removed, the administrator 
with the will annexed may sell and convey such lands. There is no 
limitation, expressed or implied, to the effect that the administrator with 
the will annexed may sell only where the power given to the executor is 
given virtute oficii, and not where it is given as a personal power to the 
executor nominatim. Nothing in the statute, read literally or con- 
textually, limits the administrator's power. This position is strength- 
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ened by section 4170, which provides that in "ail cases" where letters of 
administration with the will annexed are granted, such administrator has 
all the rights and powers as if he had been named executor. To con- 
strue these two statutes so as to limit the ad~in i s t ra to r  with the will 
annexed to those powers only which are given the executor virtute oficii, 
and to preclude him from exercising the powers given the executor 
nominatim, is to circumscribe the provisions a rd  apparent intention of 
the statutes. 

I t  is fundamental that the intention of the testator should be effec- 
tuated. With respect to the sale of lands by the administrator with the 
will annexed in lieu of the sale by the executoi. where power to sell is 
given to the latter, a construction of the statutes which makes for the 
exercise of the power given by the will to the executors by the adminis- 
trator with the will annexed, except where a contrary intention clearly 
appears, does no violence to the intention of ,;he testator, since he is 
presumed to have made his will in contemplation of the statutes. 

All courts, so far as our investigation reveals, in applying statutes 
similar to ours, hold that where a power of sale of real estate is given 
to an executor virtute oflicii the administrator with the will annexed 
succeeds to the power. while some courts hold that where the power of 
sale is given to the executor nominatim, based on personal trust and 
confidence in the person named as executor, such person is regarded as 
a trustee, and the administrator with the will annexed does not succeed 
to the power, the contrary has been held in this, jurisdiction. 

I n  the case of Creech v. Qrainger, 106 N .  C., 213, it is written: "We 
are aware that there are decisions in Kew York and some other states 
that only such powers pass to the administrstor as belonged to the 
executor virtute oficii, and that the other trus;s conferred by the will 
which are not in the scope of the common law duties of an executor do 
not pass to the administrator, but that a trustee must be appointed to 
execute them. A scrutiny of these cases shows .that they all enforce the 
idea that, as an executor at  common law had no control over realty, 
a power conferred on him by the will to sell real estate, does not pass 
to the administrator. Our statute, however (:The Code, sec. 1493)) 
expressly provides that it shall, and the reasoni.?g in those cases has no 
application here, and we prefer to follow our own precedent. Jones v. 
Jones, supra (17 N.  C., 387). As the appointment of an administrator 
and of a trustee would be by the same court, and both are required to  
give bond and to make returns, and in all respects are subject to the 
same supervision, there seems no good reason to require the appointment 
of a trustee, when The Code (secs. 1493 and 2168), by a fair and reason- 
able construction, indicates clearly the intention to devolve upon the 
administrator c. t. a. 'all the rights and powers' conferred on the executor 
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by the will. I t  would add to the expense, but hardly to efficiency in  
executing the will, to have two officers instead of one." 

I t  would seem, therefore, with us that  whether the power given to the 
executor be an  executorial power or whether i t  be a power exercisable 
only as trustee, in the event of the death or removal of the executor, i t  
passes to and is exercisable by the administrator with the will annexed, 
unless i t  clearly appears that  the executor named is made the donee 
of a special trust, given by reason only of peculiar or special confidence 
in him, or that  the testator by the language of the will definitely limited 
the exercise of the power to the person named as executor. When the 
statutes had been enacted a t  the time a will was executed the testator 
is presumed to have made his will in contemplation of their existence 
and application. 

While the mere appointment of a person as executor is evidence of 
confidence by the testator in such person, and the granting of power to 
sell real estate in the discretion of such person is further evidence of 
such confidence, such appointment and such grant  of power do not neces- 
sarily constitute such person the donee of a special trust and take the 
will from the operation of the pertinent statutes. There is nothing in  
the will under consideration which manifests an  intention upon the part  
of the testatrix to limit the power of sale to the discretion of particular 
executors. I n  truth i t  clearly appears from the will, when read from its 
four  corners, that  the sale of the real estate is necessary to carry out a t  
least one of its prime purposes, namely, to divide the residuum into six 
shares to be distributed in equal proportions to the testator's six children 
o r  their issue per stirpes.  Without the power of sale the administrator 
with the will annexed would be practically unable to effectuate this 
purpose. Since the power to sell is coupled with other purposes of the 
testatrix which she undoubtedly desired to have carried out in all events, 
we think, and so hold, that  the power of sale given in the will to the 
executors passed to the plaintiff as administrator with the will annexed. 

Relative to mortgages on and assignments of interests in the residuum 
of the estate by certain beneficiaries entitled thereto under the will, i t  
remains only to be said that  it is a well settled principle of law, that  
where a power of sale of real estate is given by will to a person charged 
with the administration of an estate, and the beneficiaries under the 
will, for whose benefit the estate is to  be administered, execute deeds or 
liens thereupon prior to sale of the same by the person so charged, such 
deeds or liens cannot operate to defeat the powers of the person charged 
to  sell in accordance with the terms of the will, and the deed from the 
person so charged to the purchaser is valid to convey a good title free from 
encumbrances. Orrender  v. Call ,  supra;  Jones  v. W a r r e n ,  213 N. C., 
730. We are not called upon to determine what interest the holders of 
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these mortgages and assignments may have in the proceeds of the sale by 
the administrator with the will annexed. All we decide is that  these 
mortgages and assignments cannot divest the power of sale vested by 
will and operation of the pertinent statutes in the administrator with 
the will annexed. 

We conclude that  his Honor erred in  holding rtnd adjudging that  the 
deed tendered by the plaintiff would not convey to the defendant a good 
indefeasible title, and for this reason the judgment below must be 

Reversed. 

STATE O F  NORTH CAROLINA, Ex REL. WAY IIINSLAND; TOWN O F  
CANTON A N D  WAY KINSLAND, TAX COLLECTOI%, v. J. D. MACKEY. 

(Filed 1 May, 1940.) 

Public Offlcers $j +Where term of an offlce is not Axed by statute or Con- 
stitution, power to remove is an incident to  the power of appointment. 

Where the term of a public office is not fixed by statute or the Constitu- 
tion, the appointing authority has the power, as an incident to the power 
of appointment, to remove its appointee a t  will without cause, notice or 
hearing, and the removal may be implied by the appointment of another 
to the office, and such power of removal cannot be contracted away and 
is unaffected by the fact that the appointing authority makes an appoint- 
ment for a specified term. Under this principle, the board of aldermen 
of the town of Canton i s  held to have authority to remove the city tax 
collector appointed by them for a term of two yetars by appointing another 
to this office prior to the expiration of the term of  the Arst appointee. 

APPEAL by   la in tiff from Alley, J., at  September Term, 1939, of 
HAYWOOD. 

Civil action in the nature of quo umrranto to t ry  title to office of tax 
collector of the town of Canton, North Carolina. 

The charter of the town of Canton, a municipal corporation organized 
and existing under and by virtue of chapter 90 0.f Private Laws of 1907, 
and acts amendatory thereto, provides for a govei-ning body of said town 
to consist of a mayor and three aldermen to be elected a t  an  election 
to "be held on Tuesday after the first Monday in May, 1907, and bien- 
nially thereafter." The  board of aldermen is given "the power to ap- 
point or elect a constable or marshal, clerk, treasurer, tax collector, 
special policemen and such other officers and agents as may be necessary 
to enforce the ordinances and regulations of the town as provided by 
law," but the terms of office for such appointees itre not fixed by the act. 

Plaintiff alleges substantially these facts : That  by appointment o r  
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election duly made in special meeting of the governing body of the town 
of Canton, held on 30 June, 1939, he is the duly appointed or elected tax 
collector of said town; that the defendant having first been elected or 
appointed tax collector of said town by its governing body on 27 Sep- 
tember, 1937, was continued as such by the governing body of said town 
at regular meetings held on 8 May, 1939, and 5 June, 1939; that the 
appointment of plaintiff on 30 June, 1939, operated as a removal of 
defendant from said office of tax collector; that, though demand has been 
made upon defendant to surrender said office and the books and records 
appertaining thereto to plaintiff, and though at a regular meeting of the 
said governing body held on 24 July, 1939, defendant, who was present, 
was ordered to surrender all things pertaining to said office of tax col- 
lector to designated certified public accountant and to plaintiff, defend- 
ant refused to relinquish the office and to surrender the moneys, books 
and records belonging thereto; and that "defendant now usurps, intrudes 
into and unlawfully holds and exercises the office of tax collector of the 
town of Canton." 

Defendant denies that plaintiff is the duly appointed or elected tax 
collector of the town of Canton,'and denies that plaintiff is entitled to 
the office and the books and records and moneys pertaining thereto. On 
the other hand, while admitting that he has refused to relinquish the 
office and to surrender the moneys, books and records appertaining 
thereto, defendant avers that on 27 September, 1937, he was duly and 
lawfully elected and appointed by the governing body of the town of 
Canton as tax collector; that thereafter, at  a regular meeting of the 
mayor and board of aldermen of said town held on 5 June, 1939, he was 
unanimously re-elected and reappointed tax collector of said town for a 
fixed and definite term for the ensuing two years ; that thereupon he took 
the oath of office, qualified and entered upon the discharge of the duties 
of said office, which he now lawfully holds; that his books, records and 
accounts have been inspected and examined at regular intervals by com- 
petent and capable auditors and accountants selected by the governing 
body of the town, and same have at all times been found to be correct; 
that no charges of incompetence, misconduct or malfeasance have been 
made against him by anybody; that he has faithfully and diligently dis- 
charged the duties of the office and no cause for his removal has been 
suggested; and that he is entitled to hold and receive the salary, fees and 
emoluments of said office. 

Upon the trial below plaintiff introduced in evidence extracts from 
the minutes of the board of aldermen of the town of Canton showing 
(1)  That J. D. Mackey was appointed tax collector at  regular meeting 
on 27 September, 1937; (2)  that at  meeting on 8 May, 1939, all town 
employees were retained until further notice; (3)  that at  regular meet- 
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ing on 5 June, 1939, "Motion was made by Alderman Hipps, seconded 
by Alderman McCracken, that J. D. Mackey be appointed as tax col- 
lector. Motion carried" ; (4)  that at  special meeting on 30 June, 1939, 
('Motion made by Alderman Westmoreland, seconded by Alderman MC- 
Cracken, that Way Kinsland be appointed as tax collector at  $145 per 
month. . . . Motion carried. Alderman Hipps voting 'No' on this 
motion"; and (5 )  that at  regular meeting on 24 July, 1939, "Motion 
made by Alderman McCracken, seconded by Alderman Westmoreland, 
that W. Bowen Henderson, C. P. A., is requested and authorized to 
received from Mr. J. D. Mackey all moneys and things now in his 
custody and possession as tax collector and deputy clerk of the town of 
Canton, and to transfer all moneys and things so received immediately 
to Mr. Way Kinsland. . . . Motion voted twc for and one (Hipps) 
against." 

Defendant offered evidence tending to show thrit pursuant to his ap- 
pointment on 5 June, 1939, he took the oath of office and entered upon 
the faithful discharge of the duties thereof and that he is now under 
bond required of him as tax collector. Further, by cross-examination 
of witnesses for plaintiff and through testimony of witnesses introduced 
in his behalf, defendant, over objection by plaintiff, introduced much 
oral testimony tending to show that at  the reguler meeting on 5 June, 
1939, defendant was actually elected or appointed tax collector for a term 
of two years-and further tending to show that foi. a long period of time 
the custom has prevailed in the town of Canton for the tax collector to 
serve during the incumbency of the board of aldermen by whom appoint- 
ment was made. I n  reply, plaintiff, by cross-examination of witnesses 
for defendant and through the testimony of his own witnesses, undertook 
to refute the evidence thus offered by defendanl;. Defendant further 
offered evidence tending to show that he had performed the duties of the 
office of tax collector faithfully and efficiently, and that no charges of any 
kind have been made against him by anybody. 

The case was submitted to the jury upon this issue: "Does the de- 
fendant, J. D. Mackey, wrongfully withhold the ofice of tax collector of 
the town of Canton from the relator, Way Kinsland, as alleged in the 
complaint ?" The jury answered "No." From judgment thereon in 
favor of defendant, plaintiff appeals to Supreme Court and assigns error. 

M o r g a n  & W a r d  for plaintif fs,  appellants.  
W .  R. Franc i s  and F .  E. A l ley ,  Jr., for defendant ,  appellee. 

WINBORNE, J. These are the determinative q u ~ d o n s  on this appeal: 
Where the Legislature has granted to the governing body of the town of 
Canton the power to appoint a tax collector for rjaid town, but has not 
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fixed the term of office, and pursuant thereto a tax collector has been 
appointed, has the governing body which made the appointment the 
power at  its pleasure to remove the appointee? I f  so, when the govern- 
ing body has attempted to fix a definite term for which the appointment 
is made, may such power be exercised? 

We are of opinion and hold that both questions must be answered in 
the affirmative. 

The points arise upon exceptions well taken to these portions of the 
charge: "And if you find they did fix a definite term, that is to say, if 
you find they did elect J. D. Mackey for a term to expire with their own 
terms, for two years, or whatever you find the time to be, then he could 
not be removed by appointing another man in his place, but only could 
be removed by preferring charges against him and giving him an oppor- 
tunity to be heard and to make a defense against the charges." Excep- 
tion 38. 

"But if Mr. Mackey, on the night of June 5, 1939, was elected for a 
definite term, that is, for a term extending throughout the term of the 
board of aldermen and mayor, then it could not be terminated except 
upon charges preferred and a hearing had, as I have heretofore explained 
to you, and if you find that he was elected for such definite term he 
would be entitled to hold the office and the issue should be answered 
'No.' " Exception 42. 

The applicable rule, which appears to have been generally and almost 
universally adopted, is that where the term of office of a public officer is 
not prescribed by law, the office is held during the pleasure of the author- 
ity making the appointment. Likewise, the general rule is that in the 
absence of all constitutional or statutory provision for the removal of 
such public officers, the power of removal is incident to the power of 
appointment, and is discretionary and may be exercised without notice or 
hearing. 22 R. C. L., 562; 19 R. C. L., 935; 43 C. J., 641. McQuillan 
on Municipal Corporations (2nd Ed.), Revised Qol. 2, p. 228, see. 509 
(489), Annotations 91 A. L. R., 1097. 

These general rules have been applied in well considered decisions by 
the courts of many states to cases in which the appointing authority has 
attempted to fix a definite term for the particular office. See Annotation 
91 8. L. R., 1097. The trend of these decisions is that the implied 
power of the appointing authority to remove at pleasure an officer whose 
term of office is not prescribed by law cannot be contracted away so as 
to bind the appointing authority to retain an appointee for a fixed 
period. 

Where an office is held during the pleasure of the appointing authority, 
a removal may be either express, by notification to the officer, or implied, 
by the appointment of another person to the same office. 19 R. C. L., 
935. 
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Under these principles, no definite term having been prescribed by 
statute for the office of tax  collector for the town of Canton, the appoint- 
ment of defendant a t  the regular meeting of the board of aldermen on 
5 June,  1939, entitled him to hold the office only a t  the will o r  pleasure 
of the board. And this is true, even though i t  be conceded that  the 
board by resolution specified that  the appointment be for a definite term. 
Hence, in the absence of constitutional or statutory provision therefor, 
the board, under the power of removal incident to the power of appoint- 
ment, had the power to remove the defendant a t  any time without cause. 
notice or hearing. The appointment of another, the plaintiff, to the 
position of tax  collector, of which fact defendant had notice, operated 
as a removal of defendant. 

I n  view of the general rule of law applicable to the facts of this case, 
it appears unnecessary to advert to exceptions relating to the admission 
of par01 evidence as to what transpired in the meeting of the board a t  
which defendant was appointed, or as to evidence of custom, or to the 
charge in regard thereto. 

I n  accordance with the principles of law here si,ated, let there be a 
New trial. 

S. M. BAILEY, ADMINISTRATOR OF EUGENIA C. DAVIS, DECEASED, V. FED- 
ERAL LAND BANK OF COLUMBIA, J. W. WE!BSTER, W. G.  DAVIS, 
AND W. 0. McGIBONY, TRUSTEE. 

(Filed 1 May, 1940.) 

Deeds Rj 17d-Under facts of this case, agreement in deed to support 
grantor held not a charge on the land as  against purchasers for value. 

After the death of the owner of land, his widow executed deed to three 
of their children, presumably conveying her dower interest, which deed 
recited that the consideration therefor was an alpeement on the part of 
the grantees to support the widow during the remainder of her life. 
Thereafter the land was partitioned among the three children. One of 
the children executed a mortgage on the land allotted to him in which his 
wife and mother joined. Thereafter he and his wife executed a deed of 
trust in favor of the corporate defendant and the proceeds therefrom were 
used to pay the mortgage. Thereafter the deed of trust was foreclosed 
and the land was purchased by the corporate defendant, which sold same 
to the individual defendant. About eighteen years after the execution of 
the deed by the widow, without prel-ious demand or notice other than the 
registration of her deed to the children, she instit,lted action asserting her 
son had not paid his proportionate part for her support and that the 
amount he should have paid was a charge ugon the land constituting an 
equitable lien, and upon her death the action was continued by her admin- 
istrator, so that the son, as heir at lam-, would be entitled to a propor- 
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tionate part of any recovery. Held:  Under the facts of this case, the 
words of the agreement did not constitute a charge upon the land in tne 
nature of an equitable lien as against defendants, who are purchasers 
for value. 

APPEAL by defendants from Frizzelle, J., a t  September Term, 1939, 
of FRANIILIX. Reversed. 

This was an  action by the adiiinistrator of Eugenia C. Davis to 
subject lands of defendants Webster and the Federal Land Bank to a 
charge for the amount which it was alleged would have been required for 
the support of plaintiff's intestate, according to the provisions of a deed 
to defendants' predecessor in title. I t  was alleged that  in 1918 
Eugenia C. Davis executed deed to W. G. Davis, Marguerite Davis and 
Lillian Bailey, and that  the recited consideration therefor was an  agree- 
ment on the par t  of the grantees to provide for her support during the 
remainder of her life, and i t  was alleged that  this imposed a charge on 
the land and constituted a lien thereon enforceable against the defend- 
ants, subsequent purchasers for value. 

The  referee, to whom the case was referred, reported findings of fact 
and conclusions of law i n  favor of the plaintiff. The defendants' excep- 
tions to the report were overruled by the court below, and the findings 
of fact and conclusions of law of the referee were adopted and confirmed. 
From judgment in accord therewith, defendants appealed. 

Malone & Malone, T .  Lanier, and Yarborough & Yarborough for 
plaintiff, appellee. 

Bailey, Lassiter & W y a t t  and A. J .  Templeton for defendants, appel- 
lants. 

DEVIN, J. Appellants assign as error the ruling of the court below 
that  the recital in a deed of an  agreement to contribute to the support 
of the grantor, as the consideration for the execution of the deed, was 
sufficient to impose a charge on the land and to constitute an  equitable 
lien thereon enforceable against subsequent purchasers for value. 

The material facts were these: J. W. Davis, the owner of record of 
certain lands in Franklin County, died in  1916 leaving his widow, 
Eugenia C. Davis, plaintiff's intestate, and five children him surviving. 
I n  1918, Eugenia C. Davis executed deed to three of her children, viz.: 
W. G. Davis, Marguerite Davis and Lillian Bailey. This deed recited 
as the consideration therefor "the agreement of the said parties of the 
second part to support the said Eugenia C. Davis during the remainder 
of her natural life." The habendum clause was in the usual form, "to 
the said parties of the second par t  and their heirs and assigns, to their 

17-217 
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only use and behoof forever.'' The two children of J. W. Davis and 
Eugenia C. Davis not mentioned in the deed had previously conveyed 
their interests in the land to the named grantees. 

I n  1921, the land was partitioned among th. three grantees, and to 
W. G. Davis was allotted a tract of 93 acres. Thereafter W. G. Davis 
and wife, together with Eugenia C. Davis, plaintiff's intestate, executed 
a mortgage on the 93 acres to one Loyd as security for money borrowed. 
I n  1925, W. G. Davis and wife executed a deed of trust on the same land 
to the defendant Land Bank to secure money with which the Loyd mort- 
gage, then amounting to $1,002.02, was paid off. I n  1932, the Land 
Bank deed of trust was foreclosed, and the land was conveyed by the 
trustees to the Land Rank. The Land Bank took possession of the land 
and held same until April, 1936, when it sold the land to defendant 
J. W. Webster, who executed deed of trust to the Land Bank for the 
balance of the purchase money. I n  May, 1936, Eugenia C. Davis insti- 
tuted this action, without previous demand or olaim on the Land Bank 
or Webster, and shortly thereafter died, the action being continued by 
her administrator. I t  was found by the referee that W. G. Davis had 
not contributed his share to the support of Eugenia C. Davis. She was 
supported by the other grantees. 

The title to the land, as it appeared of record, having been in J. W. 
Davis, Eugenia C. Davis apparently had only ,i dower interest therein. 
I f  she had an additional equitable interest the-e was no notice thereof 
to defendants, subsequent purchasers. The only notice of record was 
the recital in the deed of 1918 of the agreemeni for her support as con- 
sideration for the deed. No notice of any claim on this account was 
given the Land Bank when its deed of trust wen1 to record in 1925, seven 
years after the deed, and there was then on record a previous mortgage 
on the land by W. G. Davis and wife, in which Eugenia C. Davis had 
joined as grantor, which mortgage mas taken up by the Land Bank loan. 
Nor was notice of any claim thereafter given to the Land Bank or to 
Webster, the purchaser, at  the foreclosure sale n 1932, nor at  any time 
until suit was instituted in 1936, eighteen years after the execution of the 
deed containing the provision now sued on. Eugenia C. Davis, to whose 
support W. G. Davis agreed to contribute in part, as the consideration 
for the execution of the deed to him and others, is now dead. No benefit 
can come to her. The action is based on the failure of W. G. Davis to 
contribute to the agreed support. I n  the event of recovery in this action 
by the administrator of Eugenia C. Davis, there being no debts of the 
estate, W. G. Davis as one of the distributees would be entitled to share 
therein. 

Interpreting the legal effect of the recital of an agreement for the 
support of the grantor by the grantees as the consideration for the deed 
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from Eugenia C. Davis to W. G.  Davis and his sisters in 1918, and 
considering that in  the deed there is no clause of re-entry, or words 
indicative of intention to create a condition subsequent, or to impose a 
charge on the land, we reach the conclusion, in the light of the attendant 
circumstances, that the quoted words in the deed are insufficient to con- 
stitute a lien enforceable by the grantor's administrator against the 
defendants, subsequent grantees and encumbrancers for value, for the 
payment of sums agreed to have been paid by W. G. Davis for the sup- 
port of his mother, or which would have been required of him for that 
purpose. 

The decisions of this Court in  cases where language similar to that in 
the instant deed was considered are not in harmony. Without attempt- 
ing to distinguish them, it may be said that substantially the same words 
as those appearing in the deed of Eugenia C. Davis were held not to 
constitute a charge on the land in Taylor v. Lanier, 7 N.  C., 98 ; Lumber 
Co. v. Lumber Co., 153 N.  C., 49, 68 S. E., 929; Ricks v. Pope, 129 
N. C., 52, 39 S. E., 638; Perdue v. Perdue, 124 N.  C., 161, 32 S. E., 492; 
Wellons v. Jordan, 83 N.  C., 371. Similar language was held to support 
a charge on the rents and profits in Wall v. Wall, 126 N. C., 405, 35 
S. E., 811; Misenheimer v. Sifford, 94 N. C., 592; Gray v. West, 93 
N.  C., 442; McNeely v. McNeely, 82 N .  C., 183. 

On the other hand, there are statements in several decisions which 
support plaintiff's contentions, notably, Laxton v. Tilly, 66 N.  C., 327; 
Helms v. Helms, 135 N.  C., 164, 47 S. E., 415; Bailey v. Bailey, 172 
N. C., 671, 90 S. E., 803; Fleming v. Motz, 187 N. C., 593, 122 S. E., 
369. However, an examination of these cases shows that the facts upon 
which these decisions were based were in material respects different from 
those presented here, and we are not inclined to extend the principles there 
stated to the facts of this case. 

I n  Bailey v. Bailey, supra, Mrs. Ervin conveyed land to J. W. Bailey 
in consideration of $791.00 and "my maintenance during my natural 
life." Six days later she married Bailey and subsequently joined him in 
execution of a deed of trust on the land. The suit arose as to the dispo- 
sition of the surplus after foreclosure sale. I t  was held that a charge 
attached to the s ~ ; ~ l u s  in favor of the wife. 

I n  Laxton v. Tilly, supra, Thomas Laxton conveyed land to his son 
Levi "in consideration of $200.00 and the faithful maintenance of 
Thomas Laxton and wife.'' I n  suit by widow of grantor against the 
administrator of Levi Laxton it was held maintenance of plaintiff was a 
charge on the land, which had apparently descended to Levi's heirs. 

I n  Helms v. Helms, supra, the deed, in addition to reciting that the 
consideration therefor was the support of grantor, contained these words : 
"It is further understood and agreed between the parties that the above 
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lands shall stand good for the support and maintenance of Elmira Helms 
during her natural life," evidencing an expressed intention to impose 
a charge on the land. To the same effect was the decision in  Marsh v. 
Marsh, 200 N .  C., 746, 158 S. E., 400, where i t  was stipulated that upon 
failure of support by the grantee, the land should revert to grantor. I n  
Fleming v. Motz, supra, the question presented wrls whether one claiming 
under deed executed in consideration of i$100 and the maintenance of 
the grantor could convey an indefeasible title. I t  was held the words 
used constituted a charge on the land. I n  Outland v. Outland, 118 
N.  C., 138, 23 S. E., 972, the case turned upon the fact that the subse- 
quent grantee took with actual notice of the provisions of a will devising 
the land to one son charged with the support of another. I n  Raynor 
v. Raynor, 212 N. C., 181, 193 S. E., 216, cited by plaintiff, the principle 
of equitable contribution among heirs was applied. 

We are of opinion, and so decide, that the recital in the deed s f  
Eugenia C. Davis of an agreement on the part of the grantees to support 
her, as the consideration for the deed, under the facts and circumstances 
of this case, imposed a personal obligation upon the grantees, and that 
lien for amounts which should have been contributed by one of the 
grantees for this purpose does not attach to the land in the hands of the 
defendants, subsequent purchasers for value. 

This disposition of the case renders unnecessary discussion of other 
questions presented in the argument and by brief. 

The court below was in  error in overruling defendants' exceptions 
addressed to the question herein decided, and the judgment in so fa r  as 
i t  affects the defendants Webster and the Federd Land Bank is 

Reversed. 

N. J. FURTICK, SR., ADMINISTRATOR OF THE ESTATIC OF N. J. FURTICK, JR., 
v. BONNIE COTTON MILTS. 

(Filed 1 May, 1940.) 

Negligence 8 4-Conlplaint held illsufficient to allege actionable negli- 
gence in maintenance of pond by defendant manufacturing company. 

Allegations that defendant maintained a po:ld in connection with its 
manufacturing business, that intestate, seventeen years of age, drowned 
therein when he stepped into a deep hole while wading to recover some 
ducks, and that defendant was negligent in failing to warn of the uneven- 
ness of the bottom of the pond and in increasing the danger by discharg- 
ing hot water containing oil or grease in the pond, without allegation or 
contention that the pond constituted an attractive nuisance, held insuffi- 
cient to state a cause of actionable negligence proximately causing intes- 
tate's death. 
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APPEAL by plaintiff from Sink, J., at January Term, 1940, of GASTON. 
Affirmed. 

S. J .  Durham and J .  A. Wilkins for plaintiff. 
J. Laurence Jones and Ernest R. Warren for defendant. 

PER CURIAM. This was an action to recover damages for wrongful 
death of plaintiff's intestate. The plaintiff alleged in his complaint, in 
substance, that the defendant constructed near its mill, and in or near 
the mill village, a pond or reservoir for purposes in connection with its 
manufacturing business, and that the bottom of the pond was uneven, 
some portions as covered by water being deeper than others; that the 
defendant discharged into the pond from its engines hot water containing 
oil or grease; that plaintiff's intestate, a young man aged seventeen 
years, who lived in the mill village and the members of whose family 
worked in the mill, in the attempt to rescue some ducks owned by mem- 
bers of his family, which said ducks "were swimming deeper and deeper 
in the water and appeared to be in imminent danger of loss," went into 
the water and stepped into a deep hole and, though a good swimmer, was 
drowned. Plaintiff alleges that defendant was negligent in maintaining 
the pond without warning or notice of the depressions therein, and that 
it added to the danger by discharging into the pond hot water containing 
oil or grease. There was no allegation or contention that the pond was 
an attractive nuisance. 

Defendant's demurrer ore tenus was sustained and the action dis- 
missed. We agree with the court below that the complaint fails to set 
out a cause of actionable negligence proximately causing the unfortunate 
death of the plaintiff's intestate. 

The judgment sustaining the demurrer is 
Affirmed. 

N. J. FURTICK, SR., ADMINISTRATOR OF THE ESTATE OF CECIL FURTICK, 
v. BONNIE COTTON NILLS. 

(Filed 1 May, 1940.) 

APPEAL by plaintiff from Sink, J., at January Term, 1940, of GASTON. 
Affirmed. 

S. J .  Durham and J .  A. Wilkins for plaintiff. 
J .  Laurence Jones and Ernesf R. Warren for defendant. 
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PER CURIAM. This is a companion case to that of Furtick: v .  Co t ton  
Mil ls ,  ante ,  516. The disposition of this case is governed by what was 
said in that case. 

Judgment affirmed. 

MRS. J. C. HUBBEL v. TALBOT FURNITURE COMPANY. 

(Filed 1 May, 1940.) 
Negligence § 3- 

Allegations and evidence to the effect that defendant's salesman, in 
demonstrating a washing machine, started it working without warning 
while plaintiff's hand was known by him to be in close proximity to the 
machine, and that plaintiff's hand was caught therein, resulting in injury, 
held sufficient to overrule defendant's motion to nonsuit. 

APPEAL by defendant from Johns ton ,  Special Judge,  at October Term, 
1939, of MECKLENBURQ. 

Carswell & E r v i n  for plaintif f ,  appellee. 
J .  Lou i s  Car ter  for defendant ,  appellant.  

PER CURIAM. This is an action by the plaintiff to recover damages 
for personal injury alleged to have been negligently inflicted by the 
defendant. 

The allegations of the complaint are to the effect that the defendant 
left a washing machine at  the home of the plaintiff for the purpose of 
making a sale thereof, and that while the salesman of the defendant 
was demonstrating said machine in an endeavor to correct some difficulty 
which the plaintiff had had in the operation thoreof, he turned the elec- 
tric current on the machine while plaintiff's hand was known to be in 
close proximity thereto, without giving her any warning, thereby causing 
the machinery to be put in motion and to catch the hand of the plaintiff 
therein, to her injury. 

When the plaintiff had introduced her evidence and rested her case the 
defendant moved for judgment as in case of nonsuit, C. S., 567, which 
motion was denied, and defendant reserved exception. 

The jury answered the issues of negligence, contributory negligence 
and damage in favor of the plaintiff, and from judgment predicated upon 
the verdict the defendant appealed, assigning error. 

The only assignment of error set out in the appellant's brief is to the 
denial of the defendant's motion for judgment as in case of nonsuit. 
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Since the  evidence, when taken i n  the  l ight  most favorable t o  t h e  plain- 
tiff, supports  t h e  allegations of t h e  complaint,  this  exception cannot  be 
sustained, a n d  the  judgment  of t h e  Superior  Cour t  mus t  be affirmed. 

N o  error. 

STATE OF NORTH CAROLINA E x  REL J. ABNER BARKER, SOLICITOR OF 
THE SIXTH JUDICIAL DISTRICT, v. MAY PALMER, ALIAS MAY 
SMITH; J O H N  IVEY BROWN AND R. M. BROWN. 

(Filed 1 May, 1940.) 

1. Appeal and E r r o r  §§ 21, 40e- 
The refusal of a motion to nonsuit will not be held for error when the 

evidence is not in the record, since in such case it  will be presumed that  
the evidence was sufficient to be submitted to the jury. 

2. Nuisance § I O J u d g m e n t  against lessors may be rendered in action t o  
abate  public nuisance only if they had actual o r  constructive knowledge. 

In  an action to abate a nuisance against public morals under the pro- 
visions of Michie's Code, 3180, et seq., lessors of the property are  entitled 
to the submission of a n  issue a s  to whether they knew the lessee was 
operating a public nuisance thereon before personal judgment is rendered 
against lessors taxing them with the cost and padlocking the premises, 
such personal judgment against then1 being justified only if they knew or, 
by the exercise of due diligence, should have known of the maintenance of 
the nuisance. 

3. Same: Contracts § 8- 
A lease contract will be held to have been made in contemplation of the 

statute in effect a t  the time of the execution of the lease providing for 
the abatement of nuisances against public morals, and the lessor is subject 
to the rights of the State to padlock the premises in accordance with the 
statute if they are  used in operating a nuisance a s  defined by the act. 
Michie's Code, 3180, et seq. 

4. Constitutional Law § 10- 

The State, in the exercise of its police power, may abate a nuisance 
against public morals. 

APPEAL by defendants, J o h n  Ivey  Brown and  R. M. Brown, f r o m  
Olive, Special Judge, a t  Sovember  Term, 1939, of LENOIR. N e w  trial.  

Th is  is a n  action instituted by the S ta te  of N o r t h  Carolina, on relation 
of J. Abner  Barker ,  Solicitor of the  S ix th  Jud ic ia l  District,  as  plaintiff, 
against the defendants, f o r  the  purpose of abat ing a nuisance as  defined 
by  chapter  60 of the  Consolidated Statutes, entitled "Nuisances Against  
the Publ ic  Morals." N. C. Code, 1939 (Michie) ,  sec. 3180, ef seq. 

I n  substance, the  complaint charged t h a t  R. M. Brown, a resident of 
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Newport News, Virginia, and his father, John Ivey Brown, a resident 
of North Carolina, were the owners of the premises involved in the 
action, and that the defendant May Palmer was the lessee of the  remises 
and the owner and operator of the business carried on upon the premises 
under the name and known as "The Jitterbug Club," and that this 
business as conducted constitutes a public nuisance. The complaint 
alleged the  remises were used for the purposes of adultery, assignation, 
prostitution, lewdness and immorality generall;ir, and further charged 
the illegal sale of whiskey and other intoxicantcj, resulting in drunken- 
ness, boisterous and disorderly conduct on the premises, further resulting 
in public nuisance. Defendant May Palmer fihd her separate answer, 
amounting to a general denial. The defendants John Ivey Brown and 
R. M. Brown filed their separate answer averring that the filling station 
premises in question were the property of R. M. Brown, and that he had 
committed the same to the charge and management of his father, the 
defendant John Ivey Brown; that so far  as they knew, no nuisance had 
been maintained upon the premises ; that they had observed no improper 
conduct thereon, and no complaint in respect thereto had been made to 
them, and that if any improper conduct had occurred upon the premises, 
they were not privy thereto; and demanded in  case the issue be found 
against May Palmer, she be required to vacate the premises and that 
same be surrendered to them for their free and unrestricted use in any 
lawful manner. The defendant John Ivey Brown, representing himself 
and his son, R. M. Brown, and their counsel were present in court when 
the case was called for trial and participated in ];he selection of the jury, 
and their counsel read their answer. 

At the trial the following issue was submitted. to the jury: "Has the 
defendant May Palmer operated the place known as 'The Jitterbug 
Club' in such a manner as to constitute a nuisance pursuant to chapter 
60 of the Consolidated Statutes of North Carolina?" The jury for its 
verdict answered the issue "Yes." :No appeal has been perfected by the 
defendant May Palmer. The evidence adduced at the trial is sufficient 
to support the verdict and finding of the jury. No evidence was offered 
by any of the defendants. 

Certain allegations in the complaint were introduced at the trial with 
respect to the ownership of the premises known AS "The Jitterbug Club" 
by the defendants Brown, and the leasing thereof by the said defendants 
Brown to the defendant May Palmer. That May Palmer is now and 
for a number of months prior to the institution of this action has been 
the owner and proprietress of said business, and conducts the same per- 
sonally and with the aid of servants. That said place of business is 
known as "The Jitterbug Club," and is owned and operated by the 
defendant, May Palmer, in a thickly populated :*ural community on said 
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much-traveled, paved State Highway; that  there is a great deal of all 
kinds of traffic almost continuously passing said place of business ; that  a 
large number of citizens of Lenoir County of necessity pass said place 
of business in going to and from Kinston and their homes and in the 
pursuit of their own business. That  the neighborhood and vicinity in 
which the said '(The Ji t terbug Club" is located being thickly populated, 
and the highway passing i t  being much traveled, the activities of the 
defendant May  Palmer, her agents and servants and customers, inci- 
dental to the operation of said business by  said defendant May  Palmer, 
are easily seen and almost necessarily observed by citizens traversing said 
State Highway, and other residents and citizens in said neighborhood 
and vicinity. 

The  further allegation is made that  the place is  operated as a public 
nuisance. '(That May Palmer, her agents and servants have been and 
are now engaged in the business of selling liquor unlawfully, and in 
large quantities; that  the building upon said premises is so arranged as 
to  have several rooms therein, which are used, as plaintiff's relator is 
advised and believes and upon such information and belief alleges, by 
persons of low repute for the purposes of adultery, assignation, prosti- 
tution, lewdness and immorality generally; that  the activities incidental 
to the business of the defendant May  Palmer i n  the illegal sale of 
whiskey and other intoxicants, results in drunkenness, boisterous and 
disorderly conduct upon said premises, and results further i n  the flagrant 
violation of the public morals to such extent that  such business activities 
constitute a menace to the public morals of the county and have dis- 
turbed, shocked and affronted the sensibilities of decent citizens of Lenoir 
County and the State of North Carolina, who either live near said place 
of business or have occasion to pass the same on said public highway on 
which i t  is located. That  said business activities constitute a publir 
nuisance of a base sort. Plaintiff's relator further alleges that  unless 
said public nuisance is abated, the users of said highway and the public 
generally, will continue to be injuriously affected by such intolerable 
conditions existing in, around, and adjacent to the said establishment 
of the defendant May  Palmer." 

The defendants Brown, answering the above allegations, say:  "That 
while the defendant May Palmer was a t  the time of the institution of 
this action and for months prior thereto, the owner and operator of the 
business conducted upon said premises, and gave her own personal at- 
tention to the conduct of said business, these defendants have no knowl- 
edge or information concerning other persons aiding and assisting in the 
conduct of said business except that  a niece of the said May Palmer has 
been observed waiting upon customers in  and upon the said premises. 
That  these defendants have observed the sign giving the name under 
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which said business has been conducted, to wit, 'The Jitterbug Club,' 
but had nothing to do therewith. . . . So far  as they have been 
able to observe the business of the defendant May Palmer has been con- 
ducted in a decent and orderly manner; and in this connection the 
defendant John Ivey Brown says that he passes 'sy the said premises 
almost every day and sometimes several times in one day and that he has 
never observed any unlawful or improper conduct upon the said premises, 
nor has any complaint ever been made to him by any other person con- 
cerning the manner in which the said business is conducted." 

The following issue was submitted to the jury: "Has the defendant 
May Palmer operated the place known as 'The Jitterbug Club' in such 
a manner as to constitute a nuisance pursuant to chapter 60 of the 
Consolidated Statutes of North Carolina ?" The jury answered the issue 
"Yes." 

The judgment of the court below is, in part, as follows : 
"It is now, therefore, upon motion of Thomas J. White, attorney for 

the plaintiff's relator, considered, ordered, adjudged and decreed that 
the buildings, erections and premises where the business of the defendant 
May Palmer, known as 'The Jitterbug Club,' has been carried on, and 
the tract of land belonging to the defendants John Ivey Brown and 
13. M. Brown, upon which said buildings are located, together with said 
business, furniture, fixtures, money, merchandise, stock of goods and 
other personal property of the defendant May Palmer, which have been 
used in the operation of said business, which may be found or which 
may heretofore have been found in and about the said property of the 
defendants, known as 'The Jitterbug Club,' be and they are hereby 
declared to constitute a general public nuisance pursuant t o  chapter 60 
of the Consolidated Statutes of North Carolina. 

"It is further ordered, adjudged and decreed that the said buildings, 
t rections and pyemises and the tract of land upon which said buildings 
:we located, be and they are hereby ordered closed against their use by 
the defendants herein, or either of them or any other person or persons. 
and the said buildings on the premisw known as 'The Jitterbug Club' 
shall be kept closed for a period of one year from the date hereof, unless 
sooner released, and the defendants m d  each of them are hereby re- 
strained and enjoined from leasing said buildings, erections or premises 
to any other person or persons, firm or corporation, and are hereby for- 
bidden to make or allow to be made any use whatwer of the same for a 
period of one year from the date of this judgment, unless otherwise 
ordered by the court. 

"It is further ordered, adjudged and decreed that the defendant May 
Palmer be and she is hereby enjoined and restrained from henceforth 
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maintaining and operating said place of business known as 'The Jitter- 
bug Club' to the end that said ~ u b l i c  nuisance arising therefrom may 
be abated. 

"It is further ordered, adjudged and decreed that all fixtures, furniture, 
musical instruments, or other movable property which have been used 
by the defendant May Palmer in conducting the said nuisance shall be 
removed by the sheriff of Lenoir County from the said building in which 
said business of the defendant May Palmer has been carried on, and that 
the sheriff of Lenoir County shall sell the said personal and movable 
property in the manner provided by law for the sale of chattels under 
execution. 

"It is further ordered, adjudged and decreed that the proceeds of the 
sale of the personal property of the defendant May Palmer as is herein- 
before provided shall be applied in the payment of the costs of this action 
and the abatement of said nuisance, and that out of the proceeds of said 
sale of personal property, the costs and expenses of this proceeding shall 
be taxed by the clerk. . . . And that such amount as may be left of 
the proceeds of said sale of personal property after the payment of the 
above-mentioned costs and expenses shall be paid to the defendant May 
Palmer. I t  is further ordered and decreed that the costs of this action 
be taxed against the defendants. I t  is further ordered that this judg- 
ment shall operate to restrain the said defendant May Palmer from 
operating any place of business in such a manner as to constitute a 
public nuisance anywhere in the county of Lenoir, North Carolina. 
This 10th day of November, 1939. Hubert E. Olive, Judge Presiding." 

May Palmer introduced no evidence at  the trial and did not appeal 
from the judgment rendered. 

The cost taxed by the clerk is in excess of $250.00 and defendants 
Brown will have to pay most of it, as May Palmer is insolvent and the 
personal property seized is not sufficient to pay same. Defendants 
Brown made numerous exceptions and assignments of error and appealed 
to the Supreme Court. The material ones and necessary facts will be 
set forth in the opinion. 

Thos. ,T. White for plaintiff. 
Sutton & Greene for defendants John Ivey  Brown and R. M. Brown. 

CLARKSON, J. The defendants John Ivey Brown and R. M. Brown 
at the close of plaintiff's evidence made a motion in the court below for 
judgment as in case of nonsuit. C. S., 567. The motion was refused 
and in this we can see no error. The evidence is not in the record of the 
appeal to this Court, and the presumption is that it is sufficient to sup- 
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port a verdict. I n  fact, the name "Jitterbug Club" was perhaps an 
invitation to the lessors Brown to make inquiry. 

As a second issue to be submitted to the jury, the defendants R. M. 
Brown and John Ivey Brown tendered the following: "If so, has such 
nuisance been maintained with the knowledge and acquiescence of the 
defendants R. M. Brown and John Ivey Browni'" The court declined 
to submit the issue tendered by the defendants 13rown, and defendants 
Brown excepted and assigned errors. Before rendering a personal judg- 
ment against the defendants Brown, we think the issue should have been 
submitted to the jury, and in order to support ths judgment or order of 
padlocking the premises, it must first appear that the lessor had knowl- 
edge of the nuisance there maintained or, by the exercise of due diligence, 
might have known the same. Therefore, the issue as to such knowledge 
tendered by the defendant in this case ought to have been submitted to 
the jury. 

N. C. Code, 1939 (Michie), sec. 3180, is as fcllows: "Whoever shall 
erect, establish, continue, maintain, use, own, or lease any building, 
erection, or place used for the purpose of lewdness, assignation, prostitu- 
tion, gambling, or illegal sale of whiskey is gui1,y of nuisance, and the 
building, erection or place, or the ground itself, in or upon which such 
lewdness, assignation, prostitution, gambling, or illegal sale of liquor is 
conducted, permitted, or carried on, continued, or exists, and the furni- 
ture, fixtures, musical instruments and contents, are also declared a 
nuisance, and shall be enjoined and abated as hereinafter provided." 

Section 3184, in part, is as follows: "If the existence of the nuisance 
be established in an  action as provided in this chapter, or in a criminal 
proceeding, an order of abatement shall be entered as a part of the judg- 
rnent in the cause, which order shall direct the re~noval from the building 
or place of all fixtures, furniture, musical instruments, or movable prop- 
erty used in conducting the nuisance, and shall direct the sale thereof 
in the manner provided for the sale of chattels under execution, and the 
effectual closing of the building or place against its use for any purpose, 
and so keeping it closed for a period of one year, unless sooner released," 
etc. 

Section 3185 : "The proceeds of the sale of the personal property as 
provided in the preceding section shall be applied in the payment of the 
costs of action and abatement, and the balance, if any, shall be paid to 
the defendant." 

Section 3186 provides how order of abatement may be canceled. 
When the defendants Brown leased the premises to the defendant May 

Palmer, under the above existing statutes, ch. 60 of Consolidated Stat- 
utes, entitled "Nuisance Against the Public Mords," e t  sep., entered into 
and became a part of the contract. Pertinent public statutes affecting 
contracts must be read into the contracts to which they apply, or, at least, 
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such contracts must be understood to have been made in contemplation of 
the law. S p a i n  v. Hines,  214 N. C., 432 (437). 

I n  T h e  People ex rel. L e m o n  v. Elmore,  256 N. Y., 489, it is held: 
"A statute authorizing courts of equity upon sufficient proof to issue an 
injunction against the maintenance of a house of prostitution and to 
direct the closing of the building in which the nuisance was maintained, 
for a year, or until the owner shall give bond against the reestablishment 
of the nuisance, does not violate the constitutional right of trial by jury." 
This case is carefully annotated in 75 A. L. R., 1292 (1298), and it is 
there said: '(Decisions subsequent to the previous annotations on this 
subject have uniformly sustained the constitutionality of statutes confer- 
ring upon courts of equity power to abate a public nuisance, although 
the acts complained of also constitute a crime and no property rights are 
invaded," Carpenter, Solicitor, W. Boyles, 213 N. C., 432 (446). I n  
the Carpenter case, supra, which is similar to the present action, the 
whole matter was thoroughly discussed, and the facts were held sufficient 
to abate the nuisance and the act held constitutional. 

I n  Calcutt C. McGeachy,  213 N .  C., 1 (7),  it is written: "In Sk inner  
v. Thomas ,  171 N.  C., 98, the Court said: 'The police power is an 
attribute of sovereignty, possessed by every sovereign state, and it is a 
necessary attribute of every civilized government.-6 R. C. L., 183.- 
"It is the power to protect the public health and the public safety, to 
preserve good order and the public morals, to protect the lives and prop- 
erty of the citizens, the power to govern men and things by any legisla- 
tion appropriate to that end." 9 Ency. of U. S. Rep., 473: "Upon it 
depends the security of social order, the life and health of the citizen, the 
comfort of an existence in a thickly populated community, the enjoy- 
ment of private and social life and the beneficial use of property.'' 
Slaughterhouse cases, 16 Wall., 36, 21 L. Ed., 394.' 'The exercise of 
this power is left largely to the discretion of the lawmaking body, and 
the authority of the courts cannot be invoked unless there is an unneces- 
sary interference with the rights of the citizen, and when there is no 
reasonable relation between the statute enacted and the end or purpose 
sought to be accomplished. 6 R. C. L., 236.' D u r h a m  v. Cotton Mills,  
141 N. C., 615; Shelby v. Power Co., 155 N. C., 196; Reed v. Engineer- 
ing Co., 188 N .  C., 39." 

New trial. 
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STATE OF NORTH CAROLINA Ex REL. DAVID SINCLAIR, SOLICITOR OF 

THE EIGHTH JUDICIAL DISTRICT, v. TOM GROOM, TRADING A N D  

DOING BUSINESS AS "TOM'S PLACE," AND NATIONAL CASH REGISTER 
COMPANY. INTERVENER. 

(Filed 8 May, 1940.) 

1. Nuisances § 11: Chattel Mortgages § 11: Constitutional Law § 17- 
Property of innocent parties may not be sold unless they have knowl- 
edge of nuisance. 

A proceeding to abate a nuisance against the public morals is not a 
proceeding in renz against the property itself, but is i n  personam, and the 
provisions of the statute for padlocking the premises and for the sale of 
chattels used in connection with the operation of' the nuisance, being more 
than sufficient for the abatement of the nuisanct?, are penalties prescribed 
by law for its violation, and therefore innocent lessors of the premises or 
owners or mortgagees of chattels which do not constitute a nuisance per se 
may not be deprived of their property rights unless they have actual or 
constructive notice that the property is used in the operation of the 
nuisance, and they have the right to have this issue determined by the 
verdict of a jury. 

2. Same- 
Intervener sold a cash register under a conditional sales contract and 

same, together with other chattels of the purchaser, was seized for sale 
upon the determination that the purchaser was using same in the main- 
tenance of a nuisance against public morals. Upon the facts agreed inter- 
vener had no actual or constructive knowledge that the cash register was 
used in the maintenance of a nuisance. Held.  Only the equity of the 
purchaser could be condemned for sale under the statute and the inter- 
vener may be charged with no part of the cost. 

APPEAL by intervener from S t e v e n s ,  J., at  September Term, 1939, of 
NEW HANOVER. Reversed. 

This case was heard upon an  agreed statement of facts, according to 
which one Tom Croom was, prior to and until 29 July,  1939, engaged 
in conducting a place known as "Tom's Place" in New Hanover County, 
a t  which place the said Croom, as found by the court, was engaged in 
the operation of a nuisance where there was assignation for lewd and 
immoral purposes, where whiskey was consumed, and the place "was 
operated in such a way as to shock the public mor,ils and sense of decency 
of the community." 

Some time prior to the bringing of the injunction proceeding, and the 
ascertainment of the nuisance as conducted by Croom, the intervener had 
sold to Tom Croom a cash register, upon a conditional sales contract, 
and had received one installment of $10.00, leaving a balance of $70.75 
due upon the purchase price when this action was brought. Pending the 
proceeding, and just before judgment was signed in the action, the 
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National Cash Register Company was permitted to intervene, setting u p  
the facts with regard to the cash register and claiming i t  as its property. 

I t  is agreed and understood that  the cash register was a par t  of the 
personal property used on the premises and that  the intervener had no 
actual knowledge of the nature of the business carried on by the de- 
fendant. 

Holding that  under the statute the court had the power to condemn, 
confiscate, and sell this property, regardless of the fact that  the inter- 
vener had no knowledge of the existence or maintenance of a nuisance, 
the court entered a judgment confiscating i t  and ordering it to be sold, 
free and clear of any right which the intervener claimed therein. From 
this judgment the defendant intervener appealed. 

A. A. Marshall, W.  A. Simon, Jr., ond George Rountree, Jr., for 
plaintiff, appellee. 

Rodgers & Rodgers for intervener, appellant. 

SEAWELL, J. This case is governed by Habit v. Stephenson, ante, 447, 
an3  Barker, Solicitor, v. Palmer, ante, 519, I n  both of these cases this 
Court has decided that  the property of an  innocent person, which in  itself 
is not of a character such as to constitute a nuisance per se, or according 
to its ordinary use, may not be condemned, or its innocent use by the 
owner forbidden or destroyed, because i t  happens to be in the possession 
of a person who is guilty of maintaining a nuisance, aided by its use, 
unless the owner has participated in the creation or maintenance of the 
nuisance, or has knowledge thereof, or by the exercise of due diligence 
should have known of its existence. The taking of such property, or the 
condemnation of its use as against such innocent owner, under such cir- 
cumstances, is considered a taking without due process of law. I n  both 
of these cases it will be noted that  the court does not accept, under the 
particular circumstances here outlined, the doctrine that  the proceeding 
to abate the nuisance is purely i n  rem, such as might be, and has been 
from ancient times, pursued for the abatement of a nuisance per se- 
where the property seized, confiscated, or destroyed is of a character 
especially designed and ordinarily used for carrying on the nuisance, and 
is in itself inherently such a nuisance. 

The position of the Court in the present case may be fairly illustrated 
by reference to Barker, Solicitor, v. Palmer, supra, where the Court 
declined to permit the padlocking uf the premises of an  innocent lessor 
on the ground that  they were used by the lessee in the maintenance of a 
nuisance, without first having the issue as to his participation in the 
nuisance, or his knowledge thereof, inquired of by a jury, as the lessor 
defendant had demanded. Barker, Solicitor, v. Palmer, supra. 
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Under a just government, men do not suffer punishment or penalty 
unless they have violated some law. Confisca1;ion of property which 
may be said to be innocent in itself and ordinarily used for lawful and 
innocent purposes, as required by the statute under consideration, cannot 
be considered in any other light than as a ~ e n a l t y  for having engaged in 
the maintenance of the nuisance. For example, the padlocking of the 
premises of an innocent lessor for a whole year against its use for any 
purpose is so wholly beyond any measure necessary for the proper abate- 
ment of the nuisance that it must be regarded as a vindictive visitation 
of the law, based upon the fictional declaration in the act that the build- 
ing itself is a nuisance. Of course, we are using the term "vindictive" 
in its technical sense, indicating a punishment or penalty for an unlawful 
act. This becomes plain since in no aspect of the case might the house 
be a nuisance per se, and since it is beyond the power of the Legislature 
to declare that to be a nuisance which essentially is not a nuisance. 46 
C. J., p. 652, note 28. I t  could be sustained only on the principle that 
the owner had actively or passively participated in the creation or main- 
tenance of the nuisance for which, of course, the Legislature has the 
right to prescribe both punishment and penalty. The same is true of the 
confiscation of personal property, which confiscation in many instances 
can have no relevancy to abatement. The exactions made by the act are 
too substantial and important to be classed as one of those trivial burdens 
which must be borne as an incident of citizenship. I ts  confiscatory 
features can be sustained only by rational interpretation, reading into it 
the necessity of notice and hearing. 

They cannot be explained or justified by the simple statement that they 
are in aid of abatement, nor that the nuisance was by sufferance of the 
owner. Compare: People ex rel. Lemon v. Eimore, 256 N. Y., 489, 
177 N. E., 14, 75 A. L. R., 1292, 1295. ( I n  the cited case the Court 
definitely abandons the in rem doctrine by propxing the theory of per- 
sonal responsibility.) The statute before us does not attempt to impute 
to the owner a knowledge of the nuisance, even prima facie, and we are 
persuaded that i t  did not intend to act upon such assumption. The 
theory of agency, whether declared in a statute cr adopted by the Court, 
is so wanting in reality as to be capricious. The factual situation be- 
tween a person who in good faith places his property in the hands of 
another under a sales contract or between the lessor and lessee of prop- 
erty makes a declaration of agency arbitrary. We may say, with equal 
force, that a law which requires such a person at all times to know what 
is being done with his property, in other words, by the act of sale or 
lease to make a public guaranty that it shall at all times be used for a 
legitimate purpose, is opposed to common experience and the necessity 
of commercial and social intercourse, and is so obviously unjust as to be 
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arbitrary. We regard it as an unreasonable and unconstitutional re- 
striction upon the use of property, and confiscation upon that ground is 
taking property without due process of law. A rational interpretation 
of the law before us does not allow this to be done. 

A clear distinction must be maintained between the mere abatement of 
the nuisance and the particular matter here at  issue, that is, the padlock- 
ing of the premises of an innocent owner or the confiscation and sale of 
his property as a statutory incident to such abatement. 

With respect to trial by jury, and other constitutional guaranties by 
which property rights are protected, cases holding to the extreme theory 
that the property of an innocent owner used in connection with the 
maintenance of a nuisance by another may be confiscated although the 
owner does not participate in the maintenance of the nuisance and has 
no knowledge, actual or constructive, thereof, sometimes point out that 
the abatement of public criminal nuisances by an equity proceeding is of 
ancient origin, tracing the jurisdiction back to the time of Queen Eliza- 
beth. Mugler v. Kansas, 123 U. S., 623, 31 L. Ed., 205. Other authori- 
ties regard it as of comparatively modern origin. Pana v. Central 
Washed Coal Co., 260 Ill., 111, 102 N. E., 992; Simpson v. Justice, 43 
N.  C., 115. I t  really makes no difference which brand of erudition we 
prefer, since the device of padlocking the property of an innocent person 
as an aid to abatement of a nuisance or as a penalty therefor has not 
been shown to be of such ancient origin. while other sections of the 
Constitution may be invoked, the guaranty of trial by a jury provided 
in Article I, section 19, of the State Constitution, cannot be evaded by 
the device of enlarging the jurisdiction of the equity court by statute 
and turning over the determination of these rights to a chancellor's 
court, where a jury is not required. A statute which limits the judicial 
inquiry as to the mere existence of the nuisance and follows this with the 
authority to confiscate, does not meet constitutional requirements in its 
incidence upon innocent owners of property. 

The two cases cited affirmatively answer the question whether such a 
jury trial must be accorded an allegedly innocent owner whose property 
has been used without his knowledge or assent in the creation or mainte- 
nance of a nuisance. And the holding of the court, which we regard as 
necessary to maintain the constitutionality of the statute, is supported 
by what we regard as the best considered opinions on the subject which 
we find consonant with the genius of our people and the interpretation 
which we have hitherto put on our constitutional guaranties respecting 
liberty and the rights of property. Gregg v. People, 65 Colo., 390, 
175 Pac., 483; Holmes v. United States, 26 Fed., 489; State ex rel. 
Wilcox v. Gilbert, 126 Minn., 95, 147 N. W., 953; State ex rel. Robert- 
son v. Wheeler, 131 Minn., 308, 155 N. W., 90; ginson v. Porfer, 149 
Ga., 83, 99 S. E., 119. 
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There is nothing in the record disclosing that the intervening defend- 
ant, National Cash Register Company, either participated in  the nui- 
sance carried on by Tom Croom, had any knowledge thereof, or could 
by due diligence have obtained such knowledge-facts which must affirm- 
atively appear before its property could be confiscated. H a b i t  v. S teph-  
esnson, supra. The court was in error in signing the judgment declaring 
the interest of the said National Cash Register Company in the property 
forfeited. 

According to the construction of the statute by t i e  Court in H a b i t  v. " 
Stephenson,  supra,  the court was also in error in assuming that the 
statute requiring the sale of condemned property in the manner provided 
for sale of chattels under execution referred only to details of advertis- 
ing, exposure to auction, and matters of that kind. I t  involves the 
~reservation of the fundamental right of an innocent owner or claimant " 
of the property sought to be sold to have his case het~rd as to such owner- 
ship. When he is in court either by service or summons, originally or 
by intervention, he is not there for the mere purpose of "seeing proceed- 
ines" as in the caveat to a will. but is entitled to make his defense at  " 
that time. The intervener did make such defense, and upon the agreed 
st,atement of facts only the interest of the defendant Tom Croom, 
acquired by his'ten-dollar payment on the cash register, was subject to 
condemnation and confiscation by the court. 

Under the view of the rights of the parties taken by the trial judge, 
no attempt was made in the judgment to segregate or specify what 
equitable interest the defendant Croom may have had in the cash register. 
H e  had made a payment of ten dollars on the purchrrse price of $80.75. 

As to the intervener, the judgment is reversed. subject to the right 
of the plaintiff to make a motion in apt time for the separate condemna- 
tion of the interest of Tom Croom in the cash re,gister, not exceeding 
the sum of ten dollars paid thereupon as a first instdlment, the property 
should be surrendered to the intervener, National Cash Register Com- - 
pany, against which no costs of this action should bl? taxed. 

The cause is remanded for judgment in accordanze with this opinion. 
Reversed. 

BILL HUMPHREY v. S. R. CHURCHILL, SHERIFF O F  LENOIR COUNTY. 

(Filed 8 May, 1940.) 

1. Nuisances 5 11: Execution § 11-Remedy to prevent sale of chattels 
not used in operation of nuisance is by motion i n  the cause. 

In a proceeding under C. S., 3180, c,t seq., judgment was entered upon 
determination that the defendant therein was operating a nuisance against 
public morals, directing that the personal property of defendant used in 
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the operation of the nuisance be sold in accordance with C .  S., 3184. 
Thereafter the defendant in that proceeding instituted this action against 
the sheriff to restrain the sale of certain of the personal property upon 
allegations that the property specified had not been used in the operation 
of the nuisance and that the sheriff was about to sell it  under the prior 
judgment. There was neither allegation nor contention that the execution 
was void. Held: The temporary restraining order was properly dissolved, 
the proper remedy being by motion in the cause and not by independent 
action to restrain the sheriff from selling the chattels as directed by the 
prior judgment. 

2. Execution 11---Complaint in independent action to restrain execution 
cannot be treated as a motion in the cause when plaintiff in former 
action is not a party. 

Where judgment directing the sale of personal property used in the 
operation of a nuisance is entered in a proceeding instituted by the 
solicitor, the complaint in an independent actiop thereafter instituted 
against the sheriff alone by the defeudant in the former proceeding to 
restrain the sale of certain of the personalty on the ground that it was 
not used in the operation of the nuisance cannot be treated as a motion 
in the cause, since the plaintiff in the former action is not a party. 

SEAWELL, J., dissenting. 
STACY, C. J., and WINB~RNE, J., concur in dissent. 

APPEAL by plaintiff from Cowper ,  J., a t  December Term, 1939, of 
LENOIR. Affirmed. 

Louis  I. R u b i n  and S u t f o n  & Greene for plaintif f .  
T h o s .  J .  W h i t e  for defendant .  

DEVIN, J. This action was instituted to restrain the sale of certain 
personal property of the plaintiff Bill Humphrey, which it is alleged the 
defendant sheriff was threatening to sell, pursuant to a judgment of the 
Superior Court. 

Plaintiff alleged that  i n  the case entitled "State e x  rel. Barker, Solici- 
tor, v. Bill Humphrey," a n  action instituted and prosecuted to judgment 
against him under the provisions of C. S., 3180 and 3184, relating to 
the abatement of nuisances, i t  was adjudged that  a public nuisance as 
defined by the statute had been maintained by Bill Humphrey a t  the 
place known as Bill Humphrey's Fil l ing Station, and the premises where 
said business had been carried on, together with the furniture, fixtures, 
stock of goods and other personal property used in the operation of said 
business, were declared a nuisance, and the sheriff was ordered to remove 
all fixtures, furniture, musical instruments and other movable property 
used by Bill Humphrey in  conducting said nuisance and to sell the same 
in  the manner provided by law. 
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The plaintiff Bill Humphrey alleged in the present action that the 
stock of goods referred to in the judgment had not been used in the con- 
duct of a nuisance as defined by the statute, and that the sheriff, pur- 
suant to said judgment, was wrongfully threatening to sell same. He  
prayed that the defendant sheriff be restrained from selling this property. 

* Plaintiff attached to his complaint in this action the pleadings, order, 
and judgment in the former action wherein he was the defendant. From 
these it appears that i t  was alleged in the complaint in the former action 
that "said business. furniture. fixtures, money, merchandise, stock of " < 

goods and all other'personal boper ty  of the defendant Bill Humphrey 
which may be found in and about the said Bill Humphrey's Filling 
Station constitute a public nuisance which in the interests of the public 
morals and decency should be abated." Upon that complaint the-order 
of Stevens, J., required the delivery to the sheriff of "all the personal 
property, equipment, fixtures, money, merchandil3e and musical instru- 
ments used in connection with the conduct or maintenance of said estab- 
lishment or business located therein." 

Bill Humphrey filed answer denying that a nuisance had been main- 
tained as alleged. Upon the trial of the issue in the former suit verdict 
was rendered against Bill Humphrey, and the judgment decreed that the 
premises where the business of Bill Humphrey, known as Bill Hum- 
phrey's Filling Station, had been carried on "togelher with said business, 
furniture, fixtures, money, merchandise, stock of goods and other per- 
sonal property of defendant Bill Humphrey which have been used in the 
operation of said business" constituted a public nuisance as defined by 
ch. 60, Consolidated Statutes, and the sheriff was ordered to remove all 
fixtures, furniture, musical instruments or other movable property which 
have been used by defendant Bill Humphrey in conducting said nuisance, 
with directions, in the language of C. S., 3184, that same be sold in the 
manner provided by law. 

To this judgment Rill Humphrey noted exception, but did not perfect 
his appeal, and same was dismissed on motion. 

Thus it appears that the matters upon which 13ill Humphrey sues in 
this action were presented under the pleadings in the former action and 
judgment was rendered thereon. I n  this situation we are of opinion, 
and so hold, that his recourse, if any, is by motion in the original cause 
rather than by independent action. gaving had a day in court, with 
opportunity to present his contention, and having failed to perfect his 
appeal from an adverse judgment, a new action upon the same ground 
to restrain the execution of the judgment would not lie. There is neither 
allegation nor contention that the execution is void. His remedy, if any, 
is by motion in the original action to recall the execution, modify the 
judgment, or restrain the sheriff. Davis v. Liznd Bank ,  ante, 145;  
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Crowder v. Stiers, 215 N .  C., 123, 1 S. E. (2d), 353; Finance Co. v. 
T m s t  Co., 213 N .  C., 369, 196 S. E., 340; Kistler v. Weaver, 135 N. C., 
388, 47 S. E., 478; Baxter v. Baxter, 77 N .  C., 118; McIntosh Prac. & 
Proc., secs. 735 and 861. 

I n  Finance Co. v. Trust  Co., supra, where an independent action was 
instituted to restrain an execution sale, it was said by Barnhill, J., 
speaking for the Court: "The plaintiffs cannot maintain this action as 
an  independent proceeding for two reasons: (1) this is an injunctive 
proceeding and the plaintiffs have an adequate remedy at law by motion 
in the cause, and (2) the relief sought must be obtained by motion in the 
original cause and not by independent action." I t  was also said in that 
opinion: "An action is not ended by the rendition of a judgment but is 
still pending until the judgment is satisfied." 

The complaint in this action may not be treated as a motion in the 
cause, as is sometimes done, for the reason that this action is solely 
against the sheriff as such, and the plaintiff in the original action is not 
a party. 

The exception to the ruling of the court below in dissolving the tem- 
porary restraining order and sustaining defendant's demurrer cannot be 
sustained. However, the execution will be stayed until the plaintiff 
shall have had opportunity to enter his motion in the original cause if 
he so desires. 

The judgment below is 
Affirmed. 

SEAWELL, J., dissenting: The order of sale in this case attempts to 
confer on the sheriff, a ministerial officer, the judicial function, since it 
makes him the judge of what property was used "by Bill Humphrey" in 
conducting the nuisance complained of. Such a power is not only dan- 
gerous to the public, but its delegation has been universally condemned 
as unconstitutional. 16 C. J., 505; Strickland V .  Cox, 102 N. C., 411, 
9 S. E., 414. I t  makes no difference that it is in the words of the stat- 
ute. That is a charter for the court and jury, not the sheriff. 

Even the Legislature canno't confer on a ministerial executive officer 
such incompatible powers. Constitution of North Carolina, drticle I, 
section 8 ;  11 Am. Jur., p. 909, section 207. 

The order, or execution, has no more validity than an execution in an 
action of detinue, which requires the sheriff to take from the defendant 
and deliver to the plaintiff "the property which belongs to him." The 
order directed to the sheriff is void and the proposed action thereunder 
is utterly without authority; Barham v. Perry, 205 N ,  C., 428, 171 S. E., 
614; and subject to restraint by injunction. Daniels v. Homer, 139 
N .  C., 219, 248 S. E., 237. 
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I n  t h e  m a i n  opinion i t  is said t h a t  the plaintiff h a s  neither alleged n o r  
contended t h a t  the  execution is  void. I n  this  case the  order  of execution 
is  embodied i n  the  judgment, and  t h a t  p a r t  which relates t o  the  sale of 
the  property by  the sheriff is  the  p a r t  around which the  controversy 
hinges, a n d  the  objection, a s  s tated i n  plaintiff's brief, is t h a t  the  order  
leaves t o  t h e  personal judgment  of the  sheriff "what might  or might  not  
have been used i n  the  way  of movable property i:n t h e  conduct of t h e  
nuisance." 

N o  doubt  t h e  defendant, i n  the  vernacular,  "got w h a t  was coming t o  
him." B u t  the  precedent might  be used t o  defeat justice i n  a more 
meritorious cause. 

STACY, C. J., and  WINBORNE, J., concur i n  dissent. 

R. F. WELLONS, ADMINISTRATOR OF THE ESTATE OF BILLY JEAN NEWSOM, 
v. M. B. SHERRIN, D. E. SAPPENFIELD, AND 13. C. SAPPENFIELD, 
INDIVIDUALLY, A N D  D. E. SAPPENFIELD AND 5:. C. SAPPENFIELD, 
PARTNERS, TRADING UNDER THE FIRM NAME A N D  STYLE OF "JACKSON 
PARK GRILL." 

(Filed 8 May, 1940.) 

Negligence § 4a-Allegations held sufflcient t o  s tate  cause against a l l  de- 
fendants who maintained open pit on  land. 

The complaint alleged that the lessor and lessees of a filling station, 
upon finding out that  the septic tank constructed by the lessee on the 
premises was inadequate, dug a pit on the adjacent lot belonging to one 
of lessees and connected the said pit with the septic tank, the cost of 
constructing the pit being borne by all of them, that the open pit was 
allowed to become filled to a depth of five to eight feet with refuse from 
the septic tank, that  it  was not covered or guarded :.n any manner but was 
permitted to become hidden by weeds, that the vacant lot on which the pit 
was maintained .was frequented by many people, including a number of 
children, that  the pit was constructed, within two feet of the adjacent 
property line, that intestate's father rented the house on the adjacent 
premises, moved therein with his wife and six ch:ildren, including intes- 
tate, that  no warning was given to intestate's father or mother, that 
intestate, a child five years old, fell into the open pit and was drowned. 
Defendant lessor demurred to the complaint on the ground that it  failed 
to state a cause of action a s  to him. Hcld:  The facts alleged a r e  sufficient 
to state a cause of action against the demurring defendant and the de- 
murrer was properly overruled. 

BARNHILL, J., concurring. STACY, C. J., SCHENCK ar.d WINRORNE, JJ., join 
in concurring opinion. 

APPEAL by M. B. S h e r r i n  f r o m  Grady, Emergency Judge, a t  Septem- 
ber, 1939, E x t r a  Session, of MECKLENBURQ. Affirmed. 
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This is an action for actionable negligence, brought by plaintiff, 
administrator of the estate of Billy Jean Newsom, against the defendants, 
landlord and tenants, as joint tort-feasors, for the death of his intestate. 

The complaint, in part, is as follows: 
"That M. B. Sherrin has caused to be erected on his said lot of land 

hereinbefore described a gasoline service station, building, store and 
grill. 

"That subsequent to the erection of said service station building, M. B. 
Sherrin, owner, executed a written lease on said premises to R. C. Sap- 
n en field and D. E. Sappenfield, who operate a business at  said location 
as partners, trading under the firm name and style of 'Jackson Park 
Grill.' . . . 

"That in erecting and equipping the original service station building 
for occupancy, the said M. B. Sherrin, owner, had installed in said build- 
ing a water system, together with a septic tank for disposal of waste and 
sewage, which septic tank was located on the said lot of M. B. Sherrin 
only a few feet from the building hereinbefore described and alleged. 

"That D. E. Sappenfield and R. C. Sappenfield, lessees, entered into 
possession of said service station building under their lease from M. B. 
Sherrin, owner of said property, and were in possession of said building 
on the 16th day of February, 1939. 

"That for the period beginning with the year 1933 and up to the 
present time, D. E. Sappenfield and R. C. Sappenfield have occupied said 
building continuously under said lease, and operated their business at  
said location. 

"That in the year 1938, the defendants M. B. Sherrin, R. C. Sappen- 
field and D. E. Sappenfield discovered that the septic tank which had 
been installed with the water system in the original service station build- 
ing was unsatisfactory and was failing to carry the refuse and sewage 
from the lavatory and sewage connections at  said location, and was 
entirely too small adequately to carry away and dispose of said refuse 
and waste and sewage. 

"That upon the discovery that the septic tank at said location was 
inadequate and too small to carry away the refuse from the sewage and 
plumbing connections at  said location, the defendants M. B. Sherrin, 
R. C. Sappenfield and D. E. Sappenfield agreed to remedy the defects 
and inadequacy of the said septic tank as then constructed by laying a 
pipe line from the said septic tank to the easterly end of the lot owned 
by the defendant Sappenfield, and at  the end of said pipe line to dig a 
hole, or pit, in the ground about ten feet long and about eight feet wide, 
and with a depth of about ten to twelve feet, into which hole, or pit, the 
sewage and refuse from the original septic tank on Sherrin's lot was to 
be conveyed, which agreement was executed, and the costs and expenses 
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incident to such extension and construction of said hole, or pit, were 
borne by the three defendants herein, M. R. Sher~ in ,  R. C. Sappenfield 
and D. E. Sappenfield. 

"That the lot of M. B. Sherrin on which the stwice station building 
hereinbefore described is situated, and the vacant lot of the defendant 
Sappenfield, to which said septic tank was removed, adjoined one an- 
other, are located between the two main highways hereinbefore described, 
and are in a thickly settled residential section when? hundreds of children 
live, congregate and play, and where they have lived, congregated and 
played for many years, all of which was well known to the defendants, 
and each of them. 

"That the drain pit from the septic tank as hereinbefore described is 
located within thirty feet of State Highway No. 15, and is a pit, or open 
hole, about 10 feet long and 8 feet wide and 10 to 12 feet deep, and was 
on the 16th day of February, 1939, and prior thereto, filled to within 
two feet of the top with refuse liquid, raw sewage, water and waste from 
the plumbing connections at said service station bidding;  and that said 
pit or hole was allowed by the defendants to rthmain without signal, 
barricade, top, railing or protection of any kind, and around which pit 
the defendants had negligently allowed weeds to grow and lap over. 

"That said pit, or hole, was dug near to the said State Highway No. 
15, as hereinbefore alleged, and also within two feet of the adjoining 
property line of the premises of a property owner who offered said 
premises for rent, all of which was well known to the defendants, and 
each of them. 

"That a few days prior to the 16th day of February, 1939, J. C. 
Newsom, father of plaintiff's intestate, Billy Jean Newsom, rented a 
house situate on the lot adjacent to the Sappenfield lot upon which the 
defendants had caused the pit, or hole, hereinbefore described, to be dug 
and left open; and the said J. C. Newsom m o ~ e d  his family, which 
family consisted of his wife and six children, incl.lding plaintiff's intes- 
tate, to the said rented house. 

"That neither J. C. Newsom nor his wife, the mother of said children, 
had any knowledge of the existence of said open PI t, or hole, and had no 
way of ascertaining the danger and hazard caused by said open pit being 
on the lot adjoining their yard, for that the defendants had allowed 
weeds to grow up and around said pit, and the defendants, and neither of 
them, cautioned the mother and father of said children against the 
danger caused by said open pit, or hole, being situate near to their yard 
where their children would naturally play; and neither the father nor 
mother of said children had any warning or notice whatsoever of said 
dangerous open pit, for that the defendants had erected no barricade 
that was visible to the eye, had placed no top over said hole, and had 
given no warning whatsoever of its existence and Iccation. 
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"That on the 16th day of February, 1939, and prior thereto, the 
defendants had allowed stagnant water, sewage and waste from the 
plumbing in said building hereinbefore described, to accumulate in said 
pit or hole to a depth of some seven to ten feet, and stand open as a 
dangerous hazard to the lives and safety of the children of the family of 
J. C. Newsom and his wife, one of whom was  lai in tiff's intestate, and 
to other persons in said neighborhood and children in the surrounding 
homes. 

"That the said pit, or hole, hereinbefore described and alleged, was 
situate on an open lot adjoining the lot on which the defendants' filling 
station, store and place of business was located ; and that on both of said 
lots many people, including many children of the neighborhood, visited 
and patronized daily, all of whose lives were menaced by the said open 
pit, or hole, all of which facts were well known to the three defendants, 
and each of them. 

"That about 4 o'clock in the afternoon of the 16th day of February, 
1939, plaintiff's intestate, Billy Jean Eewsom, a child less than five years 
of age, was playing in the yard of the home which his parents had 
rented, and into which they had moved as a residence. 

"That there was no fence dividing the lot on which the residence 
occupied by the parents of Billy Jean Newsom was situate and the lot 
owned by the defendant Sappenfield upon which the hole, or pit, herein- 
before described had been dug and left open by the defendants. 

"That on the said afternoon of February 16, 1939, J. C. Newsom, the 
father of Billy Jean Newsom, was away from home and at work in his 
regular employment; and Frances Newsom, mother of the plaintiff's 
intestate, Billy Jean Newsom, was at her home attending to her duties 
as wife and mother. 

"That shortly after 4 o'clock on the afternoon of February 16, 1939, 
Frances Newsom, mother of plaintiff's intestate, Billy Jean Newsom, 
missed her infant son Billy Jean Newsom from his play and immediately 
made search to locate him, going to several places in the neighborhood. 

"That in ,the course of about an hour after plaintiff's intestate, Billy 
Jean Newsom, had been missed from his play, his body was recovered 
from the pit or hole hereinbefore described, where he had drowned. 

"That the death of plaintiff's intestate, Billy Jean Newsom, was 
caused solely and proximately by the negligence, lack of care and unlaw- 
ful maintenance of said hole or pit dug and maintained by the defend- 
ants on the lot of the defendant Sappenfield, which pit or hole had been 
allowed by the defendants to fill to a depth of five to eight feet with 
waste water, sewage and fetid matter from the plumbing of the defend- 
ants in the said filling station building and place of business of the 
defendants on the lot belonging to the defendant M. B. Sherrin. 
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"That the defendants were negligent, in that ( a )  they and each of 
them dug, constructed and maintained the hole or pit hereinbefore 
described and alleged on the lot belonging to the defendant Sappenfield, 
and failed to enclose the same with any fence, barricade, or protection 
whatsoever; in that (b) they dug, constructed rmd maintained said hole 
or pit as aforesaid without placing any cover over the same; and that 
(c) they failed to give any notice, warning, or signal of the location and 
existence of the said hole or pit ;  in that (d)  they permitted grass and 
weeds to grow up around the edges of said hole or pit, which rendered 
it difficult to observe and beware of said pit or hole; in that (e) they 
failed to notify anybody, and particularly the parents of Billy Jean 
Newsom, plaintiff's intestate, of the presence and danger and hazard of 
the said hole or pit ;  and in that ( f )  they dug, constructed and main- 
tained a hole or pit eight to ten feet deep on open, level ground, without 
preparing any safeguards around the same, anc then permitted said pit 
to be filled to a depth of some five to eight feet with water, sewage, fetid 
matter and other refuse, into which any persor falling would surely be 
drowned." 

The prayer set forth the damage. The defe~dant  M. B. Sherrin de- 
murred to the con~plaint on the ground that "Said complaint fails to 
state a cause of action against M. B. Sherrin." 

The judgment of the court below is, in part, is follows: "Now, there- 
fore, it is considered, ordered and decreed that said demurrer as filed by 
the defendant M. B. Sherrin is hereby overrded, and the defendant 
M. B. Sherrin is allowed twenty (20) days from this date in which to file 
his answer.'' The defendant M. B. Sherrin excepted and assigned error 
to the court below overruling the demurrer and appealed to the Supreme 
Court. 

Jake F. hTewell and B. F. Wallons for p la in f i , f .  
Sherrin & Barnhardt and Harfsell Le. Hartsell for defendant 111. B. 

Sherrin. 

CLARKSOK, J. The defendants D. E. and R. C. Sappengeld, tenants, 
did not demur to the complaint, the landlord 14. B. Sherrin did. The 
question for our decision is:  Did the court below properly overrule the 
demurrer of M. B. Sherrin, who demurred to t'le complaint of plaintiff 
on the ground that it failed to state a cause of action against him? 
We think so. 

The facts succinctly alleged in the complaint are as follows: The 
defendant M. B. Sherrin, a landlord, owned a filling station located in 
a thickly settled residential section of Cabarrus County, where hundreds 
of children lived and played, which he leased to :iis codefendants Sappen- 
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field. One of the Sappenfields owned a vacant lot adjacent to the prop- 
erty of the defendant Sherrin. Subsequent to the lease, and upon dis- 
covery that the septic tank built with the original plant was inadequate, 
all of the defendants met on the premises and agreed to enlarge the plant 
by digging a large pit on the land owned by Sappenfield and to connect 
with the original plant. The defendant Sherrin and both his codefend- 
ants Sappenfield shared equally the costs of the extension and excavation 
of the pit, and upon completion left the same uncovered, unprotected 
and concealed by weeds, without warning, and allowed to fill with water, 
sewage and other waste liquids. A few days before 16 February, 1939, 
while this condition existed, plaintiff's intestate, together with his par- 
ents, moved into a vacant house immediately adjacent to the lot upon 
which the unenclosed pit existed, and on said 16 February, 1939, while 
at  play, the child, plaintiff's intestate, fell into the pit and was drowned. 
No member of the family of plaintiff's intestate had any knowledge or 
warning beforehand of the existence of the open pit. 

I n  Knight v. Foster, 163 N.  C., 329 (332), the following is stated : 
"Where dilapidated premises are leased in a ruinous condition, known 
to the landlord, and such condition causes the use of public highways 
and thoroughfares in populous cities to become unsafe and insecure, and 
the landlord knows of the conditions and suffers them to continue, both 
the landlord and tenant are tort-feasors, and may be sued jointly or 
severally. Ahern v. Steele, 115 N .  Y., 202, is an instructive case in 
which the authorities as to the liability of landlord and tenant to third 
parties are collected and differentiated. I t  is there held, citing Wood's 
Landlord and Tenant, 230, 'If a nuisance existed upon the premises at 
the time of the demise, the landlord as well as the tenant is liable for the 
damages resulting therefrom.' " Annotated 50 L. R. A., New Series, 286. 

I n  Boyd v. R. R., 207 N. C., 390, the following is cited with approval : 
"A judgment of nonsuit was reversed in Starling v. Cotton Mills, 168 
N. C., 229, 84 S. E., 388. I n  that case the plaintiff's intestate, a boy six 
years of age, fell into a reservoir on the defendant's premises, and was 
drowned. The defendant had caused a fence to be constructed around 
the reservoir, but had failed to keep the fence in repair. Plaintiff's 
intestate crawled through a hole in the fedce and fell into the reservoir. 
There was evidence tending to show that plaintiff's intestate and other 
children had been accustomed to play about the reservoir, and that the 
defendant knew of this custom, and because of this custom had caused 
the fence to be erected for the protection of the children. I n  the opinion 
in that case it is said: ' I t  does not admit of debate that the fact that 
such a dangerous place mas unguarded by a secure fence, where children 
of that age were allowed to play, was culpable negligence on the part of 
the officers of the defendant. The very fact that a fence has been put 
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up of itself shows that these authorities were aware of the danger. TO 
permit it to become dilapidated was negligence.' " Brannon v. Sprinkle, 
207 N. C., 398. 

I n  Wilson v. Dowtin, 215 N .  C., 547 (550), is the following: "The 
general and basic rule is that when third par;ies are injured as the 
result of any defective condition in leased premises he may have recourse 
against the lessee, but not against the lessor. Williams v. Slrauss, 210 
N.  C., 200, 158 S. E., 252; Combs v. Paul, 200 N .  C., 382, 157 S. E., 12. 
The liability may, however, be extended to the landlord or owner-(a) 
When he contracts to repair; (b)  where he knowingly demises the prem- 
ises in a ruinous condition or in a state of nuisance; (c) where he au- 
thorizes a wrong. 1 Jaggard Torts, 223; 5 Dillor Mun. Corp. (5th Ed.), 
3028; 36 C. J., 208; Knight v. Foster, 163 N .  C., 329." 

I n  Thompson on Real Property (4th Ed.), (1940), part sec. 1555, 
p. 23, we find (citing the Wilson case, supra) : "So, as a general rule, a 
third percon who is injured as a result of the defective leased premises 
may have recourse against the tenant but not agrtinst the landlord, but a 
landlord who contracts to repair, or knowingly demises the premises in a 
ruinous condition, he may be held liable to such third person. . . . 
(p. 26) The landlord is liable, however, where he has leased the prem- 
ises with a nuisance upon them. . . , (see. 1581, p. 71) ,4 person 
injured on leased premises may bring a joint action against the landlord 
and tenant for injuries alleged to have resulted fr6m their joint negli- 
gence. (p. '72) ' I t  is settled law that where the owner lets premises 
which are in a condition which is unsafe for the avowed purpose for 
which they are let, or with a nuisance upon t h e n  when let, and receives 
rent therefor, he is liable whether in or out of po3session, for the injuries 
which result from their state of insecurity to persons lawfully upon 
them; for by the letting for profit he authorizcbd a continuance of the 
condition they were in when he let them, and is, therefore, guilty of 
misfeasance.' " Gaither v. Generator Co., 121 N. C., 384. 

N. C. Code, 1939 (Michie), see. 4426 (c),  is as follows: "It shall be 
unlawful for any person, firm or corporation, after discontinuing the use 
of any well, to leave said well open and exposed said well, after the use 
of same has been discontinued, shall be carefully and securely filled: 
Provided, that this shall not apply to wells on farms that are protected 
by curbing or board walls. Any person violatirg any of the provisions 
of this section shall be guilty of a misdemeanor, and upon conviction 
shall be fined or imprisoned, in the discretion of the court." This sec- 
tion is said to be a sensible regulation in 1 N. C. Law Rev., p. 300. 

I n  the present action it is specifically alleged that "They and each of 
them dug, constructed and maintained the hole or pit hereinbefore de- 
scribed and alleged on the lot belonging to the defendant Sappenfield, 
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and failed to enclose the same with any fence, barricade, or protection 
whatsoever." 

For the reasons given, the judgment of the court below overruling the 
demurrer of M. B. Sherrin is 

Affirmed. 

BARNHILL, J., concurring in the result: The complaint discloses that 
the condition about which the plaintiff complains did not exist on prop- 
erty belonging to the defendant Sherrin. He  was not the lessor thereof. 
Consequently, Knight v. Foster, 163 N. C., 329, 79 S. E., 614; Wilson 
v. Dowfin, 215 N. C., 547, 2 S. E. (2d), 576, and other cases cited which 
discuss the liability of a landlord who demises premises in a ruinous 
condition are not authoritative and have no bearing upon the question 
here presented. Nor is it alleged, either directly or indirectly, that the 
provisions of C. S., 4426, have been violated by the defendant. 

I n  the argument here counsel admitted that the plaintiff is not relying 
on the attractive nuisance doctrine. The allegations in the complaint 
would not sustain such contention. I t  follows that the discussions in the 
opinions in Boyd v. R. R., 207 N. C., 390, 177 S. E., 1; Starling v. 
Cotton Mills, 168 N. C., 229, 84 S. E., 388; and Brannon v. Sprinkle, 
207 N.  C., 398, 177 S. E., 114, do not tend to sustain the complaint nor 
justify the conclusion that a cause of action is therein set out. 

I t  is alleged that the defendant Sherrin, together with the defendants 
Sappenfield, constructed and are maintaining the pit, which is described 
in the complaint, on premises belonging to the defendants Sappenfield for 
the joint benefit of all the defendants; that this pit is concealed or hidden 
by weeds and other growth; that i t  is constructed within 2 feet of the 
unprotected property line of the property occupied by the deceased and 
other members of his family; that there were six small children in the 
family of the deceased, whd was five years of age; that the property is 
located in a thicklv settled residential section: that small children are 
accustomed to play on the vacant premises on which the pit is located; 
that the defendant knew or, in the exercise of ordinary care, should have 
known that such children were accustomed to play on the lot and that 
their safety and lives were menaced by the open pit or hole which was 
hidden by weeds and other growth and around which no fence or other 
protection was placed and of which no warning was given. 

I n  my opinion these allegations are sufficient to constitute a cause of 
action. I f  the defendant Sherrin was in fact at the time participating 
in the maintenance of the pit or hole located on the bf the 
defendants Sappenfield and the plaintiff offers evidence tending to sup- 
port the other allegations, then it is for the jury to say whether, in the 
exercise of ordinary care, it was his duty to provide protection by fence 
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o r  other  devices and  t o  give warn ing  of the  danger  incident to  t h e  exist- 
ence of t h e  pit. I concur i n  t h e  view t h a t  the  jc.dgment below should 
be affirmed. 

STACY, C. J., SCHENCK and  WINBORNE, JJ., join i n  this  opinion. 

MRS. CARRIE LEWIS SIMPSON v. THE AMERICAN OIL COMPANY AN) 
BOON-IBELEY DRUG COMPANY. 

(Filed 8 May, 1940.) 
Sales 8 17- 

Where a manufacturer of a n  insecticide prints on the container designed 
for sale to the ultimate consumer statements that  the product is  not 
poisonous to human beings, such statement, since i t  is made for the pur- 
pose of inducing the purchase of the article, constitutes a warranty from 
the manufacturer to the consumer, and the consumer may maintain an 
action against the manufacturer for breach of such warranty. 

Sales 8 1 4 -  
Evidence that  insecticide manufactured for u2e a s  a spray indoors 

resulted in inflammation, boils and sores on the bo6.y of plaintiff where the 
substance touched her body when she used the spray as  directed, is suffi- 
cient to show that the insecticide was "poisonous" a s  to the plaintiff 
within the meaning of that  term a s  used in the m,inufacturer's warranty. 

Election of Remedies 8 1- 
If defendant deems that  plaintiff is attempting to recover on two in- 

consistent theories of liability, defendant must move that plaintiff be 
required to make his election. 

Damages $j 13- 
Plaintiff alleged a cause of action in contract and in tort to  recover 

for personal injuries alleged to have been caused by an insecticide manu- 
factured by defendant. The charge of the court on the issue of damages 
is held to contain prejudicial error in being suscep:ible to the construction 
that the damages sustained might be found separr~tely under the issue of 
negligence and under the issue of breach of warranty, and added together, 
thereby vermitting two recoveries for one injury. - - - 

CLARKSON, J., concurring. 

APPEAL by defendant  American Oil Company f r o m  Williams, J., a t  
J a n u a r y  Term, 1940, of WAKE. N e w  trial.  

( D u r i n g  the course of the  t r i a l  a voluntary nonsuit was taken as  to  the  
defendant Boon-Iseley D r u g  Company.)  

T h e  plaintiff brought action against the  American Oil Company and  
Boon-Iseley D r u g  Company t o  recover f o r  injur ies  which she alleges she 
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received from the poisonous effect of an insecticide, the spray of which 
had settled upon various portions of her person and had caused inflam- 
mation, pustules and boils of a serious and recurrent nature. 

Plaintiff complained that her eyesight was affected, permanent organic 
injuries had resulted, a serious nervous condition brought on, with occu- 
pational loss and mental anguish. 

Defendants denied the substantial allegations of the complaint, main- 
tained that the preparation manufactured by the defendant Oil Company 
and sold by the defendant Drug Company was nontoxic as far as humans 
were concerned, and did not produce the condition complained of, and 
averred that plaintiff's condition, whatever it was, was not the result of 
any negligence or want of duty, contractual or otherwise, on their part. 

The plaintiff's evidence tended to show that she had purchased of the 
defendant Boon-Iseley Drug Company a can of insecticide, or insect 
eliminant, distributed by the defendant American Oil Company under 
the trade-name "Amox," upon which the following statements and guar- 
antees were printed: "For Best Results use Amox hand Sprayer-How 
to Use Amox-The 100% Active Insecticide. Amox is made for the 
purpose of killing insects, it is not poisonous to human beings, but is 
sure death to insects. Xmox Liquid Spray is non-poisonous to human 
beings, but is not suited for internal use. Do not spray on food or 
plants. Note with all its insect killing power Amox may be used freely 
indoors." 

That plaintiff on the day of the purchase, after having carefully read 
the instructions, proceeded in accordance therewith and sprayed her 
studio at No. 110?A2 Fayetteville Street, in the city of Raleigh, with the 
insecticide, spraying the furniture and under the mantel; that it was 
intensely warm at that time and plaintiff was thinly clad, and in the 
process of spraying a small portion of the spray came in contact with 
her body, especially upon her shoulders, bust and breast; that on the 
next day she became nauseated and felt suffocated, and collapsed in the 
midst of a music rehearsal, trembling and perspiring to such an extent 
that large drops covered her body. This recurred the next day, and 
almost immediately thereafter she began to have an itching and burning 
sensation on her chest and bust, and, upon examination, she found that 
her body had become inflamed and red, and on the next day boils and 
sores manifested themselves orer her whole bust. Plaintiff sought medi- 
cal advice but grew rapidly worse, the sores and boils increasing in 
intensity for many weeks, until finally her eyes became affected and the 
tissues surrounding them became greatly swollen. There was much fur- 
ther evidence as to the condition of the plaintiff, both physically and 
mentally, which she attributed to the effect of the insecticide which she 
had used. Mrs. Simpson's testimony was corroborated by her husband, 
Frank B. Simpson. 
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Dr. Nichael Bolus, a skin specialist, corroborated Mrs. Simpson as to 
her symptoms and condition, and further testified that he had tried a 
number of infectious substances upon her, from which he got no reaction, 
but did try Amox and got reaction; that the Amor: test was that which 
was generally employed for purposes of that kind. I t  indicated that 
she was sensitive to Amox, or, rather, that Amox was poisonous to her. 
Pursuing his investigation, he tested a number of persons at the State's 
Prison, including a doctor, two nurses and two orderlies, all of whom 
reacted to the Amox. 

On cross-examination he testified that in the test on Mrs. Simpson he 
was looking for an allergy or hypersensitiveness and found that she was 
very sensitive to Amox; that she reacted worse to it than did the five 
men he had tested. He  further testified that a volatile substance like 
Amox would probably evaporate if not covered before reaction took 
place. This witness testified extensively upon the subject of allergy and 
allergic sensitivity to various substances. 

L. V. Kiger and John P. Wood, witnesses for plaintiff, corroborated 
Mrs. Simpson as to her collapse in the studio. 

W. W. Hinnant testified that he operated the Atlantic Tobacco Com- 
pany in  Raleigh, which company handled Amox, which was purchased 
from American Oil Company. H e  sold the Boon-Iseley Drug Company 
a lot on 26 April, 1937. I t  was packed in 12 dozen six-ounce cans, six 
dozen pints and six dozen quarts. I t  was sold in the same container 
in  which it was received, that is, it was sold to Boon-Iseley Drug Com- 
pany in the original case just as it came from the American Oil Com- 
pany. 

Photographs of the body of Mrs. Simpson were exhibited. 
R. I. Blackwell, owner of Boon-Iseley Drug Company, testified that 

he purchased the box of Amox from the Atlantic Tobacco Company, all 
at  one time. All the Amox he had in stock came from the Atlantic 
Tobacco Company. This witness identified a number of prescriptions 
from various physicians for skin lotions to be used by Mrs. Simpson and 
testified that i t  might have been used for eczem,t, which the evidence 
tended to show had been for some time on the plaintiff's ankle. 

At the conclusion of the plaintiff's evidence, the defendant moved for 
judgment as of nonsuit, which motion was ovei,ruled, and defendant 
excepted. 

The defendant introduced evidence in rebuttal, Dr. C. C. Carpenter 
testifying that he had sprayed Amox on 62 students at  Wake Forest 
College, spraying the Amox on the naked arms, after which the sleeves 
were rolled down and the students went on in their usual manner as if 
nothing had happened, and then made observations at  the end of twenty- 
four and forty-eight hours, and observed no harmful effects whatever. 
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The arm was sprayed on the inner surface because it was the normal, 
sensitive, tender area and the clothing could well drop over it in a con- 
venient way. Witness was of the opinion that the Amox was not in any 
way harmful to the human being, basing this on his own experience with 
the material. H e  did not interpret the word "poisonous" as applicable 
to Amox. 

The defendant renewed his motion for judgment of nonsuit at  the end 
of all the evidence and the motion was overruled, and defendant again 
excepted. 

Upon the verdict, the court signed a judgment for $5,000, from which 
the defendant appealed, assigning errors. 

Douglass & Douglass and J o h n  W .  H i n s d d e  for plaintif f ,  appellee. 
R u a r k  & R u a r k  for defendant  A m e r i c a n  Oil C o m p a n y ,  appellant.  

SEAWELL, J. 1. We do not regard the exceptions to the admission of 
evidence as meritorious, and refrain from detailed expression of opinion 
in that connection. 

2. The more serious challenge which the defendant makes to the plain- 
tiff's position in this appeal is to the submission of the first issue relating 
to the supposed warranty of the manufacturer and distributors in the 
sale of the product "Amox," and the charge of the judge relative thereto, 
in which he finds such warranty might exist. 

The printed matter on the can of Amox described it as "100% active 
insecticide," and recommends its use in a hand sprayer, from which, of 
course, in the nature of things, i t  is expected to commingle freely with 
the atmosphere of the room in which it is used for at  least an extensive 
space. 

I t  is further stated that "Amox is made for the purpose of killing 
insects, it is not poisonous to human beings, but is sure death to insects.'' 
"Amox Liquid Spray is non-poisonous to human beings, but is not suited 
for internal use. Do not spray on food or plants." "Note with all its 
insect killing power Amox may be used freely indoors." 

We are not disposed to entertain medico-legal technicalities on the 
definition of the word "poisonous" or the word "poison." I t  has a popu- 
lar as well as, perhaps, a technical significance. Not conceding that the 
technical significance would not cover a substance the contact of which 
would ~ r o d u c e  violent alterations in the cell structure. normal meta- 
bolism and healthy functioning of any portion or organ of the body, 
including the skin, we may easily understand that when the word appears 
as a label upon products intended for popular consumption and use, it 
has its popular significance. I n  Funk & Wagnall's Dictionary "poison" 
is defined as "any substance that when taken into the system aEts in a 

1&217 
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noxious manner by means not mechanical, tending to cause death or 
serious injury to health." Century Dictionary: "Any substance which 
by reason of an inherent deleterious property tends to destroy life or 
impair health when taken into the system." No one would deny that 
the toxic properties of poison ivy or poison sumac brought into the 
system by external contact with the skin, constitute poison in this popu- 
lar sense, and we do not doubt in strict medical terminology. 

Featuring prominently in this case are the doctrines of warranty and 
of negligence. As to the first, it is argued by appellant that this case is 
controlled by T h o m a s o n  2). Ballard & Rallnrd Co., 208 N .  C., 1, 179 
S. E., 30. But the situation in this case is somewhat different from that 
in  the Ballard case, supra,  and the distinction in the facts involved is 
sufficient to mark a distinction also in ~r inciple .  I n  that case the Court 
had nothing before it but the sale of a food p~oduct  by the wholesale 
dealer to the retail dealer, with such implications as might arise from 
that transaction. The Court simply held that the purchaser from the 
retail dealer was neither party nor privy to the contract between the 
vendor and vendee and. therefore. could not avrtil himself of any war- 
ranty that may have existed between them. This was by no means an 
intimation that the original manufacturer and distributor might not 
warrant his product to the ultimate consumer in such a way as to make 
a breach of that warranty actionable. 

Here we have written &urances that were obviously intended by the 
manufacturer and distributor of Amox for the ultimate consumer, since 
they are intermingled with instructions as to the use of the product; and 
the defendant was so anxious that they should reach the eye of the con- 
sumer that i t  had them printed upon the package in  which the product 
was distributed. The assurances that the product as used in a spray 
was harmless to human beings while deadly to insects was an attractive 
inducement to the purchaser for consumption, and such purchase in large 
quantities was advantageous to the manufacturer. We know of no 
reason why the original manufacturer and distributor should not, for his 
own benefit and that, of course, of the ultimate consumer, make such 
assurances, nor why they should not be relied upon in good faith, nor 
why they should not constitute a warranty on ishe part of the original 
seller and distributor running with the produd, into the hands of the 
consumer, for whom it was intended. upon the evidence in this case, it 
must be so regarded. 

3. After having proceeded upon the theory of negligence, the plaintiff 
was permitted to amend her pleading and pursue the warranty. We 
need not consider here whether the two theories are incompatible. No 
motion was made by the defendant that the plaintiff be required to elect 
between them. Qucere whether the subsequent allegation of injury be- 
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cause of breach of warranty might not have had the effect of such 
election. 

But the trial judge gave an instruction in this connection which we 
cannot sustain. Following his instructions on the first and second issues, 
relating respectively to warranty and negligence, and addressing himself 
to the issue of damages, he said: "If you answer both the first and 
second issues 'Yes,' then you will add to that sum of money which you 
may find under the rule just laid down such as you may find under the 
rule first stated." Reading the instructions to which this observation 
refers, we think the jury might have inferred that they would be per- 
mitted to find separate damages as to each of these issues and add them 
together in answer to the issue as to damages. 

The plaintiff is seeking recovery for one damage sustained as a conse- 
quence of her injury and is, of course, entitled to no more. 

We think this instruction erroneous, and there must be a 
New trial. 

CLARKSOX, J., concurring: I concur in the able and well written 
opinion of M r .  Just ice  Seawell.  The opinion refers to T h o m a s o n  v. 
Ballard & Ballnrd Co., 208 N. C., 1. I wish to reiterate here a part of 
my dissent in that case: "The weight of authorities, I think, holds that 
an implied warranty will lie in cases such as the case a t  bar. I n  26 
C. J., 785, it is said: ' I t  is generally agreed by the authorities that a 
manufacturer, packer, or bottler of foods or beverages is directly liable 
to a consumer for an injury caused by the unwholesomeness or the unfit- 
ness of such articles, although purchased from a dealer or middleman 
and not from such manufacturer, bottler, or packer.' The modern doc- 
trine is stated in 11 R. C. L., 1122, as follows: ' In the case of food sold 
in cans, bottles, and sealed packages, some of the earlier decisions denied 
the right of the consumer to recover from the manufacturer, it appearing 
that the goods were purchased through the medium of a retail dealer. 
. . . A great majority of the more recent cases, however, hold that 
the ultimate consumer of products sold in cans or sealed packages may 
bring his action direct against the packer or manufacturer.' 17 A. L. R., 
688; 39 A. L. R., 995 ; 63 A. L. R., 343; 88 A. L. R., 531 ; Dothan-Chero- 
Cola Co. v. TT7eeks, 80 So., 734 (Ma.) ; Davis v .  V a n  C a m p  Packing Co., 
176 N. W., 382 (Iowa);  Parkes u. C.  C .  Y o s t  P i e  Co., 144 Pac., 202 
(Kan.) ; Xeshbessher v. Chnnnellene Oil Co., 119 N. W., 428 (Minn.) ; 
C'hesnndt  v. Hous ton  Coca-Cola Bot t l ing Co., 118 So., 177  (Miss.) ; 
Toml inson  v. A r m o u r ,  70 Atl., 314 (N. 5 . )  ; N o c k  v. Coca-Cola Bot t l ing 
W o r k s  of Pi t tsburgh,  156 Atl., 537 (Pa.)  ; Mazet t i  v. A r m o u r ,  135 Pac., 
633 (Wash.). . . . As pointed out in W a r d  Bak ing  Co. v. Tr izz ino ,  
161 N. E., 557 (Ohio), there is no doubt that an implied warranty 
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arises between the groceryman who makes the purchase and the manu- 
facturer. The groceryman did not make the purchase for himself, but 
for his customers, who are the ultimate consumer;3. The groceryman is 
merely the distributing agent, he has no opportunity to make an inspec- 
tion of a sealed package and the manufacturer is fully aware of that 
fact. The contract between the manufacturer and the retailer is one 
for the benefit of a third party, the ultimate consumer. If there is any 
implied warranty between the manufacturer and the retailer, and there 
is no conflict of decisions on that point, then it is: for the benefit of the 
third party, the ultimate consumer. Therefore, 1 fully agree with the 
holding in Ward Baking Co. v. Trizzino, supra, that an implied war- 
ranty for the benefit of an ultimate consumer of a food product can be 
relied upon by such ultimate consumer against its maker, who supplied 
it to the store for resale to the public, upon the ground that 'there is 
imposed the absolute liability of a warrantor on the manufacturer of 
articles of food, in favor of the ultimate purchaser, even though there 
are no direct contractual relationships between such ultimate purchaser 
and the manufacturer.' I t  is of the greatest importance to the health of 
the general public that when they purchase food or drink it should be 
pure, wholesome, and fit for use. I t  is a hard measure and almost im- 
possible to prove negligence and by weight of authorities, this rule under 
modern conditions is fastly growing obsolete. The true rule, in more 
recent decisions, is that there is an implied warranty from the manu- 
facturer to the consumer, the general public, where there is no oppor- 
tunity to inspect, that the food or drink is pure, wholesome, and fit for 
consumption." 

HARRY VEKABLE v. ANERICAN EXPRESS COMPANY AND RAILWAY 
EXPRESS AGENCY, INC. 

(Filed 8 Nay, 1940.) 

1. Bills and Notes 8 6- 
-4 travelers' cheque not signed or countersigned by the purchaser or 

holder is not a negotiable instrunlent, since it is not an unconditional 
promise to pay to the order of a specified person or bearer, the promise 
to pay being conditioned upon the cheque bein,: countersigned with the 
signature appearing at the top of the cheque. CI. S., 2982. 

2. Bills and Notes § Of-Purchaser of blank travelers' cheque may not 
recover thereon free from equities. 

The evidence tended to show that plaintiff in good faith accepted 
travelers' cheques in payment for services rendered, which cheques were 
undated and were not signed or countersigned by the purchaser or holder, 
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that the cheques were some of the cheques which defendant had sent to 
a bank for sale, and that the bank had become insolvent and closed its 
doors and had never accounted to defendant for the blank travelers' 
cheques in its possession. Held: Even conceding that plaintiff purchased 
the cheques in good faith and for value, plaintiff is not entitled to recover 
thereon, since the blank cheques are not negotiable instruments, and 
defendant's motion to nonsuit was properly granted. 

APPEAL by plaintiff from Johns ton ,  Special  J u d g e ,  at September 
Term, 1939, of MECKLENBURQ. Affirmed. 

From judgment of nonsuit rendered at  the close of the evidence, the 
plaintiff appealed. 

H i r a m  P. W h i t a c r e  and R. Irwin Boy le  for plaint i f f ,  appellant.  
Cansler & Cansler  for defendant ,  appellee. 

DEVIN, J. This appeal presents the question of the liability of the 
defendant American Express Company upon certain travelers' cheques 
issued by it, which came into the possession of the plaintiff and were 
presented for payment without signature or countersignature of the 
purchaser. 

The pertinent facts, as shown by the evidence adduced in the trial 
below, may be stated as follows: The defendant American Express 
Company, prior to December, 1926, sent to the Charlotte Bank & Trust 
Company for sale to its customers numbers of printed travelers' cheques 
bearing only the signature of defendant's treasurer. These cheques, all 
of like tenor, conformed to the following exhibit: 

"U. S. Dollar Travelers Cheque 
When Countersigned below with 
this signature 

-D. 788,170 - 
Before Cashing write 
here City and Date. 

AMERICAN E X P R E S S  COMPANY 
At I ts  Paying Agencies 

P a y  this cheque from our 
Balance to the Order of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $100.00. 

:In A11 Other Countries 
I n  United States :-At Current Buying Rate- 

One Hundred Dollars :For Bankers' Cheque on 
:New York. 

Countersign Here in 
Presence of Person Cashing. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .... . . . . . . . . . . . . . .  (Signed) Jas. F. Fargo, Treasurer 

This cheque is redeemable only at  the company's offices and bankers in 
the United States." 
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These cheques when sent to the Charlotte 13ank were enclosed in 
covers on which were printed instructions for the seller, requiring, among 
other things, that the purchaser's application be filled out for every sale 
of travelers' cheques and signed showing the address of the purchaser, 
also that "purchasers must immediately sign th& names i n  the space 
provided in the upper portion of the cheques only, leaving blank all 
other spaces, including that for countersignaturc: provided in the lower 
part, until cheques are presented for payment." 

I n  December, 1926, the Charlotte Bank 8: Trust Company closed its 
doors on account of insolvency and a receiver was appointed. Travelers' 
cheques, in indicated amounts of more than four thousand dollars, which 
had been sent to the Charlotte Bank, were never :returned to the Express 
Company or in any way accounted for. 

On 25 June, 1938, the plaintiff Tenable presented to the defendant 
certain of these travelers' cheques, the numbers thereon corresponding 
with those which had been originally sent the Charlotte bank, and de- 
manded payment. These aggregated $1,800 in indicated value, and were 
contained in four books of ten cheaues each enclosed in covers with the 
above quoted ~ r i n t e d  instructions thereon. All of these cheques were 
undated, and were without signature or countersignature of purchaser 
or holder. Payment was refused. 

The plaintiff testified that these cheques were given him by one John 
Waldruff in payment for personal services rendered Waldruff extending 
over a period of several years. I t  appeared that 'Waldruff, a painter and 
paper hanger, had suffered a stroke of paralysis, and finally died in the 
County Home, 22 June, 1938. The cheques we1.e delivered to plaintiff 
by Waldruff shortly before he died. Plaintiff was shown to be a man 
of good character. 

?he plaintiff sought recovery on these cheques on the ground that the 
cheques were intended by the defendant to take the place of currency, to 
pass as money, and to provide an international exchange; that these 
printed instruments, while sui generis, possessed certain characteristics 
of bills of exchange, and that according to the negotiable instruments 
statutes the plaintiff was a holder for value, that he took the cheques in 
good faith and for value, without not'ice of any infirmity, and was there- 
fore prima facie a holder in due course, unaffected by the failure of the 
bank to account to the Express Company. Plaintiff contended that it 
was not essential to the negotiability of the instruments that they be 
signed or countersigned by the purchaser. 

I n  support of these contentions plaintiff cited the recent case of 
American Express Co. v. Anadarko Bank  & Trus t  Co., 179 Okla., 606. 
I n  that case travelers' cheques, in the same form as here, were stolen 
from a bank to which they had been sent for sale by the American 
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Express Company. At the time of the robbery the cheques were unsold 
and unsigned. When presented for payment, subsequently, in another 
state, a name was signed in the upper space on the cheque and counter- 
signed by like signature in the lower space. I t  was held that the 
Express Company was liable to the bona fide purchaser and holder. 

I t  is apparent that the facts in the instant case differ'from those upon 
which the decision in the Oklahoma case was based. Here the cheques 
came to the plaintiff in their original form, undated, unsigned, uncoun- 
tersigned, still covered by enclosures showing the printed instructions of 
the Express Company. 

The legal effect of the possession of travelers' cheques, which did not 
bear the signature or countersignature of the purchaser, has been con- 
sidered by courts in Texas, Michigan and New York. Ci t y  National 
Bank  of Galveston, Texas,  v. American Express Co., 16 S .  W. (2d), 278 ; 
Same case, 7 S. W .  (2d), 886; Samberg v. A m .  Express Co., 136 Mich., 
639, 99 N. W., 879; and Sull ivan v .  Knauth ,  220 N. Y., 216. I n  the 
last case the cheques, which had been sold to the plaintiff and which 
bore his signature in the upper space, were lost or stolen. They were 
subsequently paid by the defendant to other than the purchaser, upon a 
forged countersignature. Holding the defendant liable to the plaintiff, 
the original purchaser, the Court said: "While the requirement of a 
countersignature on the check was some protection to the purchaser of 
the same, i t  was a primary protection to the defendants, as their promise 
to pay arose when-its check was countersigned 'below with the opposite 
(genuine) signature which must conform with the above signature.' " 

I n  the Texas case blank cheques had been stolen from a bank in 
another state. When cashed the blank spaces had been filled in. The 
Express Company was prevented from showing that at the time they 
were stolen from the bank the spaces were unfilled. I n  reversing the 
trial court it was held that this testimony, if believed, would have estab- 
lished a complete defense for the Express Company. 

I n  the Michigan case, considering a traveler's cheque, the Court used 
this language: "The Company has the right to refuse to pay when the 
check does not bear the countersign agreed upon." 

I n  Ogden Negotiable Instruments (4th Ed.), at page 480, the author 
states the principle as follows : ((12 traveler's check is inegotiable instru- 
ment upon which the holder's signature must appear twice in order to 
be a complete instrument. I t  is issued by a bank to a holder who must 
place his signature upon the instrument at the time it is issued, and the 
instrument must be countersigned by the holder before it is paid. Checks 
of this character have come into very general use, especially by travelers. 
They are an ingenious, safe and convenient method by which the traveler 
may supply himself with funds in almost all parts of the civilized world 
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without  the  hazard  of ca r ry ing  t h e  money on  his  person. T h e  bank  o r  
company issuing t h e  instrument  h a s  the  r igh t  t o  refuse to  p a y  i t  when 
i t  does not  bear  the  countersign agreed upon." 

A n  examination of the  wording on  the  checks presented b y  t h e  plain- 
tiff f o r  payment  i n  this  case leads to  t h e  conclusion t h a t  these instru-  
ments, without  s ignature of purchaser, n a m e  of payee, o r  countersigna- 
ture, d o  not come within t h e  definition of negotiable instruments  (C. S., 
2982)) i n  t h a t  they a r e  not  unconditional promises t o  pay, nor  a r e  they 
payable t o  t h e  order of a specified person o r  t o  bearer, a n d  hence a r e  
incomplete. Johnson v. Lassiter, 155  N .  C., 47, 7 1  S. E., 23 ; Hunt  v. 
E w e ,  188  N. C., 716, 125  S. E., 484. F o r  t h e  protection of t h e  pur-  
chaser a s  well as  f o r  the  protection of the  E x p r e ~ . s  Company, i t  is made  
t o  appear  t h a t  "when countersigned below w i t h  th i s  signature," t h a t  is, 
w i t h  the  same signature a s  t h a t  appearing i n  t h e  upper  space, the  check 
will  be paid. 

W e  conclude t h a t  t h e  court  below has  correctly ruled t h a t  the  evidence 
offered is insufficient t o  make  out  a case of liability on the  p a r t  of de- 
fendant  f o r  t h e  cheques sued on, and  t h a t  the  judgment  of nonsuit 
mus t  be 

Affirmed. 

SARAH ASHKENAZI, BY HER NEXT FRIEND, MRS. SOFIA ASHKENAZI, 
v. NEHI BOTTLING COMPANY. 

(Filed 8 May, 1940.) 

Negligence 3 1 0 w E v i d e n c e  of negligence resulting in explosion of bottle 
containing soft dr ink held sufflcient. 

The evidence tended to show that a bottle of Royal Crown Cola, pur- 
chased from a retailer to whom defendant manufacturer had sold same, 
exploded and injured plaintiff while she was carrying same to her mother 
to be opened. A witness for plaintiff testified that  about five months 
prior to the injury in suit a bottle of Royal Crown Cola, prepared by 
defendant, exploded in the witness' ice box and cut the witness' finger. 
Another witness testified that about a month before the injury in suit two 
bottles of Royal Crown Cola exploded while defendant's salesman was 
placing them in his ice box. Defendant's president and general manager 
testified on adverse examination that he knew that if bottles were hot 
and were placed in cold water with syrup in them they would explode, 
and that bottles had exploded on the machine ever since he had been 
bottling them. H e l d :  Plaintiff's evidence tended to show that  other bot- 
tles prepared by defendant exploded under substantially similar circum- 
stances and within reasonable proximity in time, and defendant's motion 
to nonsuit was properly overruled. 

BARNHILL, J., dissenting. 
WINBORHE, J., concurs in dissent. 



N. C.] S P R I N G  T E R M ,  1040. 553 

APPEAL by plaintiff from S i n k ,  J., a t  February Term, 1940, of 
MECRLENBURQ. 

R a l p h  V. K i d d  and U h l m a n  S .  Alexander for plaintiff, appellant. 
J .  Laurence Jones for defendant ,  appellee. 

SCHENCR, J. This is a civil action by an  ultimate consumer to 
recover of a bottler damages resulting from the explosion of a bottle of 
Royal Crown Cola. At the conclusion of the plaintiff's evidence the 
court sustained defendant's motion for judgment as in case of nonsuit, 
C. S., 567, and from judgment accordingly, the plaintiff appealed, 
assigning error. 

There was sufficient evidence to establish that  while the  lai in tiff was 
carrying a bottle of Royal Crown Cola, which had been bottled and sold 
by the defendant to a merchant, who in turn  had sold i t  to her sister, the 
bottle exploded and injured the plaintiff. 

The sole question presented by the exceptions and briefs filed is 
whether there was sufficient evidence of other instances of bottles bottled 
by the defendant exploding under "substantially similar circumstances 
and reasonable proximity in time" to bring the case within the principles 
enunciated in Dad v. Taylor ,  151 N. C., 285; Cashwell v. Bottling 
Works ,  174 N .  C., 324; Perry  7.. Rottling Co., 196 N .  C., 175;  Enloe 
v. Bot f l ing  Cb., 208 N.  C., 305. 

The allegation is, and the evidence tends to prove, that  the bottle 
exploded in the hands of the plaintiff on 21 September, 1939, and cut 
and injured her face. 

The witness Camp testified in effect that  in the month of April, 1939, 
he was gathering up Coca-Cola bottles from an ice box, in Cherryville, 
Gaston County, and that  under the Coca-Cola bottles there was a crate 
of Royal Crown Cola, and as he reached down to pick up a Coca-Cola 
bottle a Royal Crown Cola bottle exploded and cut his finger. 

The witness Sharpe testified in effect that  one day in August, 1939, 
while the salesman of the defendant was placing Royal Crown Cola in 
his ice box in Charlotte, two of the bottles exploded, and scattered glass. 

The testimony of A. B. Fitzgerald, taken on adverse examination by 
the plaintiff, was introduced in evidence and mas to the effect that  he 
was president and general manager of the defendant corporation, and 
had been since its formation in 1925, and he knew that  if bottles Lvere 
hot and mere put in cold water with syrup in them they would explode- 
too drastic a change of temperature would make them explode on the 
machine. "They have exploded on the machine ever since I have been 
bottling." "The general conditions under which me manufacture, bottle 
and distribute the beverage known as Royal Crown Cola in Mecklenburg 
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County have not changed any in the last four years, and we are using the 
same methods of preparation and bottling that we c.sed in the last four 
years." 

We are of the opinion, and so hold, that this evidence when construed 
in the light most favorable to the plaintiff, as it must be upon demurrer 
thereto, is sufficient to carry the case to the jury, and that the court 
erred in granting the motion for and entering a judgment as in case of 
nonsuit. 

Reversed. 

BARNHILL, J., dissenting: The plaintiff has failed to offer any evi- 
dence of other instances of bottles exploding under "riubstantially similar 
circumstances.'' The plaintiff took up a bottle of Royal Crown Cola 
which was in  her home. While she was carrying it to her mother to be 
opened it exploded. This alone is not evidence of negligence and there 
is no explanation in the evidence as to what caused the bottle to explode. 
If the   la in tiff has failed to offer evidence that bottles manufactured 
and put on the market for sale by the defendant at  approximately the 
same time exploded under substantially similar circumstances there is 
no evidence of negligence. 

Witness Camp testified that in gathering Coca-Cola bottles he went to 
the grocery store of one McCord, reached underneath the ice box where 
there was a crate containing 24 bottles of Royal Crown Gola; that an 
empty Coca-Cola bottle was lying on top of the cme of Royal Crown 
Colas; that one of the bottles of Royal Crown Cola exploded but that 
he did not know whether in getting the Coca-Cola bottle he struck the 
other bottle or not. The explosion of this bottle wari under substantially 
different circumstances than the incident of which the plaintiff com- 
plains. 

The witness Sharpe testified that a Royal Crown Cola salesman came 
to his place of business and proceeded to put Royal. Crown Cola in the 
ice box which contained soft drinks for the use of his customers: that 
he was five or ten feet from the box; that as the salesman was putting 
bottles in the ice box he heard an explosion; that upon investigation he 
found that two Royal Crown Cola bottles were broken; that on a former 
occasion another bottle exploded while the salesman was putting the 
bottled drinks in the ice box; and that he did not know whether the 
salesman struck the bottles hk had in his hand against others or not. 
These are not similar instances. 

The manager of the defendant corporation testified that if bottles are 
hot and are put in cold water with syrup in them they will explode; 
that a drastic change in temperature will cause an explosion. There 
is no evidence that the bottle which plaintiff had was subjected to a 
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drast ic  change of temperature o r  t h a t  it ,  while hot, was p u t  i n  cold water. 
T h e  manager  f u r t h e r  testified t h a t  bottles i n  the  manufac tur ing  plant  
on  the machine would, a t  times, explode. Certainly a bottle actual ly on  
the  machine being cleansed, filled and  capped, is  not  being handled i n  a 
manner  s imilar  t o  t h a t  i n  which t h e  plaintiff was handling the  one 
she had. 

F o r  t h e  reasons stated I a m  unable to  agree t h a t  the  court  below com- 
mit ted e r ror  i n  g ran t ing  the  motion to dismiss a s  of nonsuit. 

WINBORNE, J., concurs i n  this  opinion. 

MRS. MARGARET M. BROWN, WIDOW OF ALFRED Mr. BROWN, DECEASED, 
V. CARRIE L. McLEAN, ~ D M I N I S T R A T R ~ X  D. B. N., C. T. A., O F  THE ESTATE 
OF ALFRED W. BROWN, DECEASED. 

(Filed 8 May, 1940.) 

Dower § 2 c :  Executors and Administrators § 1-Where encumbered land 
is sold without bringing surplus, widow's claim of value of dower 
against her husband's estate has no priority. 

Where a wife joins with her husband in executing a mortgage or deed of 
trust on lands she thereby conveys her dower right a s  security for the 
debt, and while she has t h e  right upon foreclosure after her husband's 
death to require the mortgagee to first sell the two-thirds of the land not 
embraced in the dower and the reversion thereof and if it does not bring 
an amount sufficient to pay the debt to  file a general claim against the 
estate for the balance, and to sell the dowerable land only if pro rata 
payment out of the estate is insufficient to pay the debt in full, and even 
when she does not so protect her dower interest she is entitled to priority 
in the surplus after foreclosure, when she permits the mortgage or deed 
of trust to be foreclosed without protecting her dower right and the 
land brings only a sum sufficient to pay the mortgage debt, her claim no 
longer retains the status of dower, but she is in the position of a surety 
whose property has been sold to satisfy the debt of the principal, and her 
claim for the value of her dower in the encumbered land is a general 
claim against her husband's estate and has no priority. 

APPEAL by  plaintiff f rom Sink, J., a t  F i r s t  March  Term,  1940, of 
MECKLENBUHQ. Affirmed. 

Controversy without  action to determine the r ights  of the plaintiff, 
widow, in the  proceeds of a sale to  make  assets to  p a y  debts. 

Alfred W .  Brown, husband of the  plaintiff, died testate, seized and 
possessed of s e ~ e r a l  parcels of land. Plaintiff dissented and  claimed 
her  s tatutory interest i n  his  estate. 
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Several of the parcels of land of which the testator died seized and 
possessed were encumbered by mortgages or deeds of trust in which the 
plaintiff had joined her husband as a grantor, thereby conveying her 
dower interest as security for the respective debts. These liens have 
been foreclosed. Neither parcel so foreclosed brought any surplus in 
excess of the indebtedness due thereon. 

All personal property not allotted to the plaintiff as her year's allow- 
ance has been exhausted and the estate of the testator is insolvent. 

Claims, exclusive of the claim of the plaintiff, aggregating approxi- 
mately $6,000 have been filed with and allowed by the defendant. 

The defendant instituted a special proceedings to sell the unencum- 
bered land to make assets to pay debts. One parcel has been sold and 
plaintiff contends that her claim in the agreed sum of $2,126.84, based 
on her loss of dower in the encumbered land, is mtitled to priority in 
payment out of the proceeds of said sale and out ~f the proceeds of the 
sale of the other unencumbered land. 

The court below held, as a matter of law, that  lai in tiff is not entitled 
to any preference in payment over the other unsecured creditors out of 
the proceeds of the sale of the unencumbered land and entered judgment 
accordingly. The plaintiff excepted and appealed. 

J .  fi. M c L a i n  for plaint i f f ,  appellant.  
Ta l ia ferro  & Clarkson and Carrie  I,. M c L e a n  for defendant ,  appellee. 

BARNHILL, J. I t  being admitted that the plaintiff has received the 
present cash value of her dower interest in the unencumbered land and 
that the.estate of her husband is insolvent, the only question presented 
bere is what is the status of her claim for reimb~mement for the value 
oi her dower interest in the encumbered land sold under mortgage signed 
by 1,er-that is, is her claim preferred as against t'le claims of unsecured 
creditors and is she entitled to priority in payment out of the proceeds 
from the sale of unencumbered land to make assets? 

Where a husband with the joinder of his wife has conveyed his land as 
security for a debt and after his death the lien is foreclosed and the land 
is sold under the mortgage or trust deed for an amount in excess of the 
debt, the widow's right of dower attaches to the excess fund arising from 
the sale and has priority as to such fund over the claims of unsecured 
creditors, for such surplus pro hnc vice is still to be deemed real estate. 
Chemical  Co. v. W a b t o n ,  187 N .  C., 817, 123 S. E., 196. 

The widow may, if she so elects, require the mortgagee to sell the 
two-thirds of the land not embraced in the dower and the reversion of 
the dower, apply the proceeds to the payment of 1;he mortgage and then 
file claim for the residue of the debt as an unsecured claim against the 
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general estate of the deceased. I f  the ratable payment on this claim out 
of the general assets is insufficient to pay the balance due, then and only 
then may the mortgagee foreclose the dower interest. Thus, she may, 
if she desires, protect her dower in the encumbered land. Creecy v .  
Pearce, 69 N .  C., 67; Caroon v. Cooper, 63 N. C., 387; S m i t h  v .  Gilmer, 
64 N. C., 546; Chemical Co. v. Wals ton ,  supra. When seeking to pro- 
tect her dower in encumbered property in this manner the widow must 
take her dower in each tract separately and work out her equity against 
each mortgagee as he seeks to enforce his security. Chemical Co. v .  
Walston,  supra, and cases cited. 

When the plaintiff joined her husband in the conveyance of his land 
in trust to secure his debts she joined for the purpose of conveying her 
dower and in so doing she became his surety to the extent of the value 
of her dower interest in the land. Purv is  v. Carstaphan, 73 N .  C., 575; 
Gwathmey  z.. Pearce, 74 N.  C., 398; T r u s t  Co. v. Benbow, 135 N. C., 
303; Gore v. Townsend,  105 N .  C., 232; Chemical Co. v. Walston,  supra. 
As she suffered the encumbered land to be sold in foreclosure without 
demand for the ~rotection of her dower interest therein, her dower was 
conveyed by the foreclosure deed and as to such tracts she is no longer 
a dowress. She is relegated to the position of a surety whose property 
has been sold to pay the debt of her principal and she becomes a creditor 
of her husband'; estate to the extent of the value of her dower interest 
in the land foreclosed. T r u s t  Co. v .  Benbow, supra;  Blower Co. v. 
MacKenzie ,  197 N. C., 152, 147 S. E., 829; Mordecai's Law Lectures, 
p. 311. Her claim, thus accrued, has no greater priority in the admin- 
istration of the assets of the principal than did the debt before its pay- 
ment, C. s., 3964, and the debt of the mortgage remaining after the 
application of the security to the payment thereof is an open, unsecured 
debt. 

The weakness in the position of the plaintiff lies in the fact that she is 
proceeding upon the assumption that she still possesses dower in the 
encumbered land which has been foreclosed and that her claim for the 
value thereof retains the status of dower. Whereas, when she suffered 
the land to be sold under foreclosure her dower was conveyed as author- 
ized by the lien executed by her and she has lost all interest in such land. 
She is now nothing more than a surety seeking reimbursement for the 
loss she has sustained by reason of the fact that her property has been 
sold to pay the debt of her husband. Being a surety whose property has 
been sold to pay the debt of her principal she, in law, has a claim against 
her husband's estate, which claim stands in the same category as would 
the unsecured claim of the mortgagee. 

The judgment of the court below is 
A5rmed. 
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GRAY WHITLOW, BY HIS NEXT FRIEND, J. C .  WHITLOW, v. SOUTHERN 
RAILWAY COMPANY AND A. M. KIMBROUGH. 

(Filed 8 May, 1940.) 

Pleadings 2%In action based on negligence, allegations of facts not 
constituting contributing factors to negligence are properly stricken 
on motion. 

The amended complaint alleged that the i,rldividual defendant negli- 
gently and carelessly pointed and fired a pistol a t  plaintiff, resulting in 
injury, and that the individual defendant was acting within the scope of 
his employment by the corporate defendant. H e l d :  Allegations that the 
individual defendant knew or should have known that to point a pistol 
a t  any person was in direct violation of C .  S., 4216, was properly stricken 
upon motion, since knowledge of the unlawfuliiess of such act is not an 
essential element of the crime delineated by the statute, and allegations 
that the individual defendant possessed an irritable disposition and a 
violent and ungovernable temper were properly lstriclien upon motion, since 
such facts cannot be contributing factors to negligence, but allegations 
that the individual defendant was of a nervous disposition were improp- 
erly stricken, since nervousness may readily be a concomitant element of 
negligence, the test of relevancy being the right of the plaintiff to present 
evidence in support of the allegations upon the trial, 

APPEAL by plaintiff from Grady ,  E w ~ e r g e n c y  Judge ,  a t  December 
Term, 1939, of MECKLENBURO. 

H i r a m  P. Whi tacre  and J .  C. Newel l  f o r  plaintif f ,  appellant.  
W .  T .  Joyner ,  J o h n  M.  Robinson and  H u n t w  M .  Jones  for S o u f h e r n  

R a i l w a y  C o m p a n y ,  defendant ,  appellee. 
Gran t  & Grant  for A. M .  R i m h r o u g h ,  de fendzn t ,  appellee. 

SCHENCK, J. This is an  appeal by the plaintiff from a judgment 
striking out certain portions of the amended complaint in a n  action t o  
recover damages for personal injuries alleged t 3  have been negligently 
inflicted by the defendants upon the plaintiff. 

The  original complaint alleged that  the individual defendant, while 
acting in the scope of his employment as station agent of the corporate 
defendant, "willfully and maliciously assaulted'' the plaintiff "by firing 
a pistol from the window of the office of the said railway station, the 
bullet from which struck the infant plaintiff's left leg producing a com- 
pound fracture." 

The amended complaint, portions of which the court ordered stricken 
out, abandoned the original allegation of a willful and malicious assault, 
and alleged that  the individual defendant, while acting in the scope of 
his employment as station agent of the corporate defendant, "negligently 
and carelessly pointed and fired a pistol or revolver a t  this plaintiff from 
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the open window of said depot station, the bullet from which said ~ i s t o l  
struck the plaintiff's left leg" thereby causing injury. 

The motions of the defendants to strike, which were allowed by the 
court, related to allegations that  the individual defendant was possessed 
of a nervous and irritable disposition and of a violent and ungovernable 
temper, all of which was known to the corporate defendant. 

We think, and so hold, in view of the fact that  the alleged cause of 
action is now bottomed on negligence, rather than on a willful and 
malicious assault, the motions were properly allowed as to those allega- 
tions relating to the individual defendant's irritable disposition and 
violent and ungovernable temper, but were improperly allowed as to those 
allegations relating to said defendant's nervous disposition, or nervous- 
ness. Irritability and violent and ungovernable temper could hardly be 
a contributing factor to negligence, while nervousness may readily be a 
concomitant element thereof, and the retaining of a person equipped with 
firearms with which to guard the railway station of which he was in  
charge, when such person was known to possess a nervous disposition, 
might constitute negligence on the par t  of the railway company. 

We therefore conclude that  the judgment of the Superior Court should 
be affirmed in so f a r  as i t  relates to the words "and irritable person; and 
he was possessed of a dangerous, violent and ungovernable temper," in 
paragraph 11 of the amended complaint, and reversed in all other re- 
spects relating to this paragraph; and affirmed in so f a r  as i t  relates to 
paragraph 12 of said complaint; and affirmed in so f a r  as i t  relates to 
the words "and possessed of a dangerous and violent temper" in  para- 
graph 1 3  (d )  of said complaint, and reversed in all other respects relat- 
ing to this paragraph. 

We also conclude that  the motions to strike were likewise properly 
allowed in so f a r  as they relate to the words "when he (defendant Kim- 
brough) knew, or should have known that  to point a pistol, loaded or 
unloaded, a t  any person was a direct violation of section 4216 of the 
Code of the State of North Carolina" in paragraph 13 (c) ,  since the 
knowledge of the unlawfulness of the act of pointing a pistol a t  another 
is not an  essential element of the crime delineated by the statute. 

"On a motion to strike out, the test of relevancy of a pleading is the 
right of the pleader to present the facts to which the allegation relates in 
the evidence upon the trial." Trust Co. v. Dunlop,  214 N.  C., 196, and 
cases there cited, and Duke v. Children's Commission,  214 N. C., 570. 
When this test is applied to the judgment under consideration, we think 
it should be affirmed in part  and reversed in part. 

I n  those respects indicated the judgment of the Superior Court is 
affirmed, and in all other respects it is reversed and the case is remanded 
that  the judgment may be modified in accord with this opinion. 

Modified and affirmed. 
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ARNETHA SMART r. S. E. RODGERS AND LULA P. RODGERS, 
ADMINISTRATRIX OF S. E. RODGERS (NOW DECEASED). 

(Filed 8 May, 1940.) 

Automobiles §§ Oc, 1- 
Thile ordinarily the violation of a safety str~tute constitutes negligence 

per si. and is actionable when the proximate cause of injury, speed in 
excess of the limits prescribed by chapter 40'7, Public Laws of 1937, is 
made merely prima facie evidence that the speed is not reasonable o r  
prudent, and therefore an instruction that spced in excess of the limits 
prescribed by the statute constitutes negligence per 8e is error which is 
not cured by a correct instruction upon the question of proximate cause. 

APPEAL by defendants from Phi l l ips ,  J., at  November Term, 1939, of 
MECKLENBURQ. New trial. 

This was an  action for damages for personal injury alleged to have 
been caused by the negligent operation of a taxicab by the defendants. 

There was evidence that  the speed with which defendants' taxicab was 
being operated a t  the time was a material element of the negligence 
alleged. I n  his instructions to the jury, the trial judge, after reading 
the several statutes regulating the operation of motor vehicles, including 
those relating to speed, charged tho jury as follows: "Now, gentlemen 
of the jury, the violation of a criminal statute such as the court has read 
to you, is negligence per se." Defendants noled exception to this in- 
struction. 

Verdict was rendered in favor of plaintiff, a.ld from judgment predi- 
cated thereon, defendant appealed. 

H e l m s  cf2 X d l i s s  for p l a i n t i f ,  appellee. 
EI. L. T a y l o r  and  J o e  W .  E r v i n  for defendants ,  appellants.  

DEVIN, J. The appellants' principal assignment of error related to 
the charge of the court below wherein the jurj. was instructed that  the 
violation of a criminal statute "such as the court has read to you" was 
negligence per se. The court had just read to the jury the speed regula- 
tions prescribed by ch. 407, Public Laws 1937, the statute in force a t  
the time of the injury complained of. Exceeding the speed limits men- 
tioned in that  act, however, is not made a substantive criminal offense 
but constitute merely " p r i m a  facie evidence that  the speed is not reason- 
able or prudent and that  i t  is unlawful." 

While it has been uniformly held by this Court that  the violation of a 
statute imposing a rule of conduct in the operation of a motor vehicle 
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and enacted in  the interest of safety constitutes negligence per se and 
becomes actionable upon proof of in jury  ~ rox ima te ly  resulting therefrom 
(Holland v. Strader, 216 N.  C., 436), this rule may not be held to apply 
to a n  act which the statute denominates merely prima facie evidence of 
want of due care. 

Instructions to juries couched in  language similar to that  excepted to 
here have been held erroneous and new trials awarded in several recent 
cases. Morris v. Johnson, 214 N .  C., 402, 199 S. E., 390; Fleeman v. 
Coal Co., 214 N. C., 117, 198 S. E., 596; Marsh v. Byrd, 214 N. C., 669, 
200 S. E., 389; Woods v. Freeman, 213 N. C., 314, 195 S. E., 812; 
Latham v. Bottling Co., 213 N. C., 158, 195 S. E., 372; Sebastian v. 
Motor Lines, 213 N .  C., 770, 197 S. E., 539; S. v. Webber, 210 N. C., 
137, 185 8. E., 659; 8. v. Spencer, 209 N .  C., 827, 184 S. E., 835. See, 
also, Wooten v. Smith, 215 N .  C., 48, 200 S. E., 921, and Exum v. 
Baumrind, 210 N .  C., 650, 188 S. E., 200. 

The fact  that the court properly charged as to proximate cause did 
not remove the injurious effect of the instruction quoted. Templeton 
v. Kelley, 216 N. C., 487. The appellants' motion for judgment of non- 
suit was properly denied. However, for the error in the judge's charge 
herein pointed out, there must be a new trial. This disposition of the 
appeal renders unnecessary discussion of other exceptions noted by 
defendants. 

New trial. 

M. G.  O'NEIL V. C. C. BRASlVELL, TRADING A N D  DOING BUSINESS UNDER THE 

NAME OF CAROLIR'A FIREWORKS COMPANY, A N D  MYERS PARK 
CLUB, INC. 

(Filed 8 May, 1940.) 

1. Negligence 8 19a- 
Defendant club attempted to put on a fireworks display. Plaintiff, a 

member of the club, while acting as a member of the committee in charge 
of the display, mas injured when a bomb, which was supposed to ascend 
600 feet in the air before exploding, failed to ascend properly and exploded 
on the ground. Held: There is no sufficient evidence of any negligent act 
committed by defendant from which it could foresee that injury was likely 
to occur, and defendant's motion to nonsuit was properly granted. 

2. Evidence 8 4 8 -  

The exclusion of opinion testimony based upon hypothetical questions 
cannot be held for error when the court does not find as a fact that the 
witness was an expert. 
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APPEAL by plaintiff from Johns ton ,  Special  Judge ,  at June Extra 
Term, 1940, of MECKLENBURQ. Affirmed. 

Civil action to recover damages for personal injuries resulting from 
alleged negligent conduct of defendant. 

On 4 July, 1938, defendant undertook to put on a fireworks display. 
At the request of the club manager, one Heil, a member of the club, 
acted as chairman in charge, and at  the request of Heil plaintiff, who 
was also a member, acted as one of the committee. The plaintiff's par- 
ticular duty was to place the bombs in the mortars provided therefor. 
When lighted the bombs were supposed to ascend to a height of 600 feet 
before exploding. After several bombs had been set off another was 
lighted but failed to ascend the usual distance. Instead it fell to the 
ground before i t  exploded. Those in charge noticed that i t  was falling 
prematurely and gave warning. The plaintiff and others ran and the 
plaintiff was thereafter found 107 feet from the mortar momentarily 
unconscious and suffering from certain personal injuries caused by the 
explosion. 

At the conclusion of the evidence for the plaini,iff, upon motion for 
the defendant, the court entered judgment of nonsuit. The plaintiff 
excepted and appealed. 

Robinson  & Jones for p l a i n t i f ,  a p p d l a n t .  
J .  Laurence Jones  for defendant ,  appellee. 

PER CURIAM. The unusual happening about which plaintiff com- 
plains might have been produced by any one of several causes, but the 
sufficiency of the evidence does not depend upon the doctrine of chances. 
8. I ) .  Prince,  182 N. C., 788, 108 S. E., 330. We concur in the conclu- 
sion of the court below that there is no sufficient evidence of any negli- 
gent act by defendant from which it could foresee that injury was likely 
to occur. 

The court below did not find as a fact that the witness Braswell was 
an expert. The exclusion of his opinion testimony, based upon a hypo- 
thetical question, cannot be held for error. 

The judgment of nonsuit is 
Bffirmed. 
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STATE v. SIMON GIBSON, ALIAS "COOCHIE" GIBSON. 

(Filed 8 May, 1940.) 

Criminal Law S 80- 

The appeal in this case is dismissed upon motion of the Attorney- 
General for failure of defendant to file statement of case on appeal within 
time allowed, Rule of Practice in the Supreme Court, No. 17, but as de- 
fendant stands convicted of a capital felony the motion is allowed only 
after an inspection of the record fails to disclose apparent error. 

MOTION by State to docket and dismiss appeal. 

Attorney-General M c M u l l a n  for t h e  S ta te .  
hTo counsel contra. 

PER CURIAM. Former appeal, 216 N. C., 535, 5 S. E. (2d),  717. 
Thereafter, defendant was tried a t  the Janua ry  Term, 1940, of the 
Superior Court of New Hanover County upon a bill of indictment charg- 
ing him with the crime of rape. There was verdict of guilty of rape as 
charged in the bill of indictment, upon which judgment of death by 
asphyxiation was pronounced and entered. Defendant gave notice, i n  
open court, of appeal to Supreme Court, and was allowed to appeal 
in f o r m a  pauperis,  and was given sixty days in  which to serve statement 
of case on appeal. The assistant clerk of Superior Court certifies under 
seal of said court that  no record of the case on appeal has been filed in 
the office of the clerk of the Superior Court;  that  the time allowed by 
the court for  perfecting the appeal has expired and the appeal has not  
been perfected; and that  the clerk has inquired of counsel for the defend- 
ant  and has been informed by them that  they do not intend to perfect the 
appeal. S. v. Stoval l ,  214 N .  C., 695, 200 S. E., 426; 8. v .  Page,  ante ,  
288, 7 S. E. (2d),  559. 

The Attorney-General moves to docket and dismiss the appeal under 
Rule 17. After careful examination of the record now before us we find 
no apparent error. Hence the motion will be allowed. S. v. Page,  
supra;  S .  v. H o p k i n s ,  ante ,  324, 7 S. E. (2d),  556; S .  v. F l y n n ,  ante ,  
345. 

Judgment affirmed and appeal dismissed. 
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MRS. ORA GIBSON v. WOODMEN OF THE WOIXLD LIFE INSURANCE 
SOCIETY. 

(Filed 22 May, 1940.) 

1. Insurance 8 Sod-Evidence of course of dealing between parties in 
making and accepting payment of premiums after due date held to 
take case to jury. 

The by-laws of defendant mutual benefit scciety provided that any 
member suspended for failure to pay any installment of annual dues 
might be reinstated upon the payment of the delinquent installment 
within three months after his suspension, provided that a t  the time of 
such payment he should be in good health and remain in good health for 
thirty days thereafter. Plaintiff beneficiary's evidence tended to show 
that defendant insurer had theretofore accepted premiums on the policy 
after the expiration of the grace period, and that the last premium had 
been paid eight days after the expiration of the grace period and that 
insured died nine days after making the payment, and that a t  the time 
of the payment he was in good health. Held: 'The evidence is sufficient 
to be submitted to the jury upon the question of whether plaintiff had 
established a course of dealing between insurer and insured upon which 
insured had the right to rely in the payment of dues, and the granting 
of insurer's motion to nonsuit for nonpayment of dues is error. 

2. Insurance § 28- 
Where there is nothing in plaintiff beneficiary's evidence tending to 

show that insured died as the result of his violation of any law, defend- 
ant insurer's motion to nonsuit on the ground that the policy excluded 
liability if insured should meet his death as tbe result of the violation 
of any law, should be overruled. 

APPEAL by plaintiff from Olive, Special Judge, a t  September Term, 
1939, of MOORE. Reversed. 

The   la in tiff sued to recover of the defendant $2,000.00 which she 
claims was due her as beneficiary under an  insurance policy issued to her 
husband. The policy was for $1,000.00, with a double indemnity clause 
promising to pay an  additional thousand dollars for bodily in jury  
through external, violent and accidental means resulting in death. 

The policy was purchased in March, 1938. The plaintiff alleges her 
husband died on 1 7  December, 1938, in consequsnce of in jury  brought 
about solely through such external, violent and accidental means; that  
proof was duly made to the defendant and that  defendant refused to pay 
the claim; and demands judgment for the $2,000.130 and costs. 

The defendant, answering, admitted the issuing of the policy, and that  
the stipulated payment therein was $1,000.00, with an  additional 
$1,000.00 to be paid in case the death was b j  accidental injury, as 
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described. I t  set up the defense that the ~ o l i c y  was not in force at  the 
time of the death, by reason of the nonpayment of the premiums. 

The defendant alleges that it is now and was at the time complained 
of "a fraternal benefit society," with a lodge system, a ritualistic form 
of work and a representative form of government, without capital stock, 
transacting its business without profit and for the sole benefit of its 
members and their beneficiaries. That as such, defendant had a Consti- 
tution, Laws, and By-Laws, made a part of the certificate of insurance, 
which Ry-Laws were in full force and effect from the date of the applica- 
tion of membership of the insured till the time of his death, and that 
such By-Laws amongst other things provided that if the insured "should 
die while engaged in or in consequence of the violation of the laws of 
the State or of the United States, or any other province or nation, 
whether he is at the time sane or insane, the certificate shall be null and 
void and of no effect.'' Other sections of the By-Laws quoted in the 
answer refer to the payment of premiums and suspension from member- 
ship. I t  is provided in the By-Laws that "if he fails to make any such 
payment on or before the last day of the month he shall thereby become 
suspended, his beneficiary certificate shall be void, the contract between 
such person and the Society shall thereby cornpletcly terminate, and all 
moneys paid on account of such membership shall be retained by the 
Society as his liquidated proportionate part of the cost of doing business 
and the cost of the protection furnished on the life of said member from 
the delivery of his certificate to the date of his suspension." 

I t  is further provided that should a person become suspended for not 
making annual payments or installments thereof, he is not entitled to 
any benefits of the Society, shall not receive the password, or participate 
in any of the business or social proceedings of the Camp. 

Section 65 is quoted from the answer as follows: "Section 65. Any 
person who has become suspended for not making any annual payment 
or installment thereof mag within three calendar months from the date 
of his suspension again become a member of the Society by the payment 
of the delinquent installment or installments, provided he is in good 
health at the time of such payment and remains in good health for 
thirty days thereafter. Whenever installments of payments are paid by 
or for a person who has become suspended for the purpose of again 
making him a member, such payment shall be held to warrant that he 
is at the time of making such payment in good health, and to warrant 
that he d l  remain in good health for thirty days after such attempt to 
again become a member, and to contract that such installments when so 
paid after he has become suspended for not making payments shall be 
received and retained without waiving any of the provisions of this 
section or of these laws until such time as the Secretary of the Society 
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shall have received actual, not constructive or imputed, knowledge that 
the person was not in fact in good health when :he attempted to again 
become a member. Provided that the receipt and the retention of pay- 
ment of such installments in case such person is not in good health shall 
not make such person a member or entitle him or his beneficiary or 
beneficiaries to any rights whatever." 

Other provisions of the By-Laws make any payment of dues after 
suspension for nonpayment constitute a guaranty that the insured is in 
good health, and provide that no custom of the Camp shall have the 
effect of ,"changing, modifying, waiving, or foregoing such laws or 
requirements." 

The defendant sets up a further defense that plaintiff's husband was 
at  the time of his death driving an automobile in a reckless and unlawful 
manner, with only one headlight and on the left-hand side of the high- 
way, was transporting a quantity of illicit liquor, and received his injury 
and death in consequence of such violation of law, and that recovery is, 
therefore, barred under the pertinent section of the By-Laws above cited. 

The plaintiff offered in evidence the admissions made in the defend- 
ant's answer, after which plaintiff testified that her husband was dead 
and that the proper death certificate had been formwarded to defendant, 
and identified the receipts for the premiums. 

The receipts showed that sometimes payments were made within the 
time specified in'the policy, others a short time afterwards, and in one 
instance two payments were made at  the same time and before one of 
them was due. The last payment appears to have been made on 8 De- 
cember preceding the death of the insured on the 17th. Further testi- 
mony of the plaintiff showed that the grace days on this premium 
expired on 30 November. 

The plaintiff was asked how her husband had died and what caused 
his death. This was excluded upon objection and ihe plaintiff excepted. 

Plaintiff further sought to show by a Highway Patrolman what was 
the condition of the road, the car of the deceased, and all that he saw 
when he got to the point of the accident. On motion of defendant this 
was excluded and plaintiff excepted. 

Another witness, Myron Barrett, was asked whether when he saw 
deceased he was in the car with his head hanging out. This was ex- 
cluded on objection of defendant and plaintiff excepted. 

Plaintiff did succeed in getting in evidence, how.ver, from the High- 
way Patrolman that when he found the deceased he was in an old model 
Essex roadster, with his feet hanging between the clutch and brake and 
his shoulders lying on the hard surface; that the door was open and his 
feet were still in the car hanging on the foot pedais and his head "was 
busted across one side." He  was dead. This was corroborated by 
another witness and by the coroner. 
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Plaintiff then introduced the insurance policy or certificate. 
At the conclusion of the plaintiff's evidence the defendant moved for 

judgment as of nonsuit and the court allowed the same only as to the 
double indemnity clause, under which $1,000.00 was to be paid upon 
death by external accident. Plaintiff excepted. 

The defendant put on evidence which, under the rules of the court 
relating to nonsuit, need not be here considered. 

At the conclusion of all the evidence a further motion for judgment 
as of nonsuit was made and allowed, and plaintiff excepted and appealed, 
assigning errors. 

Seawell & Seawell for plaintiff, appella,nt. 
Mosley G. B o y e t f e  for defendant, appellee,. 

SEAWELL, J. I t  is apparent from the evidence in this case that the 
defendant had repeatedly accepted payments of installments of premiums 
from the insured after the same were overdue, and, in some instances, 
after the grace period had expired, and continued to retain them. We 
pass the question whether the defendant company could be bound by a 
custom of the local camp with regard to the acceptance and retention 
of these premiums or with regard to the manner in which they were 
transmitted to the defendant. The point pressed by plaintiff, in so far 
as we can see it, is whether or not the defendant itself, through its 
authorized agent or through its own receipt of premiums and retention 
of the same, had not adopted a course of dealing between itself and the 
insured upon which the plaintiff might have the right to rely. 

I t  is to be noted here that apparently all the insured person had to do 
to restore himself fully to all the privileges of the local Camp, as well as 
the protection of the insurance, was to pay, while in good health, the 
installment for want of which he had been suspended. There seems to 
be no contention here by the defendant that insured was not in good 
health at  the time he paid the last premium. 

According to the evidence, this premium was overdue from 1 Novem- 
ber to 8 December. The insured died nine days thereafter. I t  seems 
highly probable that except for the information of the death of the 
insured, contained in the proof of death, the defendant would have 
retained the payment in token of waiver of its nonpayment at the time 
when i t  was due, and in token of the automatic restoration of the insured 
to all the rights of the Order and the protection of the insurance. 

Nothing in plaintiff's evidence would justify taking the case from the 
jury on the theory that insured met his death while in violation of law. 

Ordinarily exceptions to the exclusion of evidence are not tenable here 
unless a record is kept of what the witness would have sworn, so that 
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t h e  Cour t  m a y  judge of i ts  materiality. Whether  t h a t  rule  is invariable  
we  d o  not have to consider, since under  a retr ia l  a different mode of 
developing plaintiff's case m a y  be adopted. 

Considered i n  i ts  most favorable light t o  the  plaintiff, we th ink  the 
evidence should have been submitted t o  the  jury. 

T h e  judgment  of nonsui t  is, therefore, 
Reversed. 

MRS. J. V. D'ARMOUR, JR., v. BEESON HARDWARE COMPANY, INC. 

(Filed 22 May, 1940.) 

1. Principal and Agent 5 7- 
Neither the fact of agency nor its scope can be proven by acts and 

declarations of the alleged agent, and ordinarily such acts and declara- 
tions are  not admissible until evidence of agency tcliunde has been offered, 
but the order of proof rests largely in the discretion of the trial court. 

2. Same- 

The fact of agency and its scope may be proven by the direct testimony 
of the agent. 

5. Trial § 1 3 -  
The order of proof rests largely within the discretion of the trial conrt. 

Where evidence is competent for a restricted purpose, it  is incumbent 
upon the adverse party to request that its admission be restricted, and in 
the absence of such request its general admission will not be held for 
error. 

5. S a m e  
Where incompetent evidence is admitted orcr objection, and later during 

the trial such evidence becomes competent for thl? purpose of contradict- 
ing and impeaching a witness, i t  is incumbent upon the adverse party, 
upon the evidence becoming competent for the restricted purpose, to 
request that  its admission be so restricted. 

6. Principal and Agent 5 7-Testimony of deciarations of alleged agent 
relating to fact and scope of agency held competent to contradict 
agent's testimony. 

In this action for malicious prosecution, testimony of declarations relat- 
ing to the fact and scope of the alleged agency, made by the agent upon 
the trial of the criminal prosecution, was admitted over objection prior to 
the proof of agency by other evidence. Later thl? alleged agent testified 
that he had not made the declarations or that  he did not remember having 
made them. Defendant principal made no request that the admission of 
the testimony be restricted. Held: Although the testimony of the declara- 
tions of the alleged agent was incompetent a t  the time of its admission, it  



N. C.] S P R I N G  TERM, 1940. 569 

later became competent for the purpose of contradicting and impeaching 
the agent's testimony, and its admission will not be held for error. 

7. Master and Servant § 2lb: Principal and Agent 5 10a- 
A master or principal is  liable for a tort of his servant or agent com- 

mitted in the course of the employment or scope of the authority and i n  
furtherance of the superior's business. 

8. Principal and Agent 5 10- 
In this action for malicious prosecution, the evidence, considered in the 

light most favorable to the plaintiff. is held sufficient to be submitted to 
the jury upon the question of whether the acts of defendant's agent i n  
procuring the warrant and prosecuting plaintiff were done in the course 
of his employment and  within the scope of his authority as agent of 
defendant. 

9. Trial § 2 2 b  

Upon motion to nonsuit, the evidence must be considered in the light 
most favorable to plaintiff, giving to her the benefit of every reasonable 
intendment thereon. 

10. Principal and Agent § 10- 
The charge of the court on the question of the liability of a principnl 

for the tortious act of his agent held in accord with the principles enun- 
ciated in Dtckerson v. Refining Co., 201 N. C., 90, and without error. 

APPEAL by defendant from Clement, J., at  October Term, 1939, of 
GUILFORD. 

Civil action to recover both compensatory and punitive damages for 
alleged malicious prosecution. 

On 6 December, 1938, upon affidavit of J. Gurney Briggs charging 
that  plaintiff aided and abetted J. V. D'Armour, Jr., in disposing of, and 
with removing €0 and secreting in the State of Georgia, a refrigerator 
on which Beeson Hardware Company had lien, with intent to prevent 
and hinder the enforcement of said lien, a warrant  was issued under pro- 
visions of C. s., 4288, for  the arrest of plaintiff. Pursuant thereto she 
was arrested and held to bail to answer said charge in  the municipal 
court of High Point. Upon trial i n  said court on 29 January ,  1939, 
there was verdict of ('Not guilty." A t  this trial Attorney Waynick 
appeared in aid of the solicitor for  the State i n  the prosecution of the 
action, and Briggs appeared as a witness for the State. 

Plaintiff alleges that  J. Gurney Briggs, i n  causing said warrant  to 
be issued, was acting as the agent, employee and office manager of de- 
fendant and ('within the scope of his authority"; that  the '(defendant 
employed a private prosecutor to assist the State in the effort to obtain 
a conviction of this plaintiff"; and that  the prosecution was without 
probable cause and malicious ('in that  i t  was instituted and conducted for 
the purpose of extorting and extracting a sum of money from plaintiff." 
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Defendant denies these allegations and aver13 that i t  knew nothing of 
the prosecution until after the trial. 

Upon the trial of the present action both parties introduced evidence. 
The case was submitted to the jury upon these issues which were an- 
swered as indicated : 

"1. Did the defendant Beeson lIardware Company cause the arrest 
and prosecution of the plaintiff, as alleged in the complaint? Answer: 
'Yes.' 

"2. I f  so, was the arrest without probable cause? Answer: (Yes.' 
"3. I f  so, was the arrest malicious? Answer: 'Yes.' 
"4. What amount of actual damages, if any, is the plaintiff entitled to 

recover of the defendant ? Answer : L$l,OOO.OO.' 
"5. What amount of punitive damages, if any, is the plaintiff entitled 

to recover of the defendant ? Answer : 'None.' " 
From adverse judgment thereon, defendant appeals to Supreme Court 

and assigns error. 

Gold,  M c A n a l l y  & Gold and  J .  K e i t h  Harr i son  for plaintif f ,  appel1t.e. 
D. H.  Parsons for d e f e n d a n f ,  appel lnnf .  

WIKBORNE, J. Though there are many assignments of error on this 
appeal, the points stressed for error relate to t h e  basic question as to 
whether J. Gurney Briggs, in procuring the narrant for and arrest of 
plaintiff and in employing an attorney to prosecute and in prosecuting 
her on the criminal charge specified, was acting in the course of his 
employment and within the scope of his authority as agent of defendant. 
Regarding this basic question it is urged that the court erred : (1) I n  the 
admission of incompetent evidence; (2)  in refusing to grant motion for 
judgment as of nonsuit; and (3) in charge on pertinent principles of 
law. However. after careful consideration of the whole case, we find 
no prejudicial error. 

1. I t  is well settled that neither the fact of agency nor its nature and 
extent can be proven by the acts and declarations of the agent. Parr i sh  
V .  M f g .  CO., 211 N .  C., 7, 188 S. E., 817, and cases there cited. Ordi- 
narily, such acts and declarations are not admissible against the principal 
until evidence of the agency aliunde has been offered. W e s t  v. Grocery 
Co., 138 N.  C., 166, 50 S. E., 565. However, "proof of agency, as well 
as of its nature and extent, may be made by direct testimony of the 
alleged agent." Parr i sh  v. Mfg. Co., supra,  and cases cited. 

I n  this connection, plaintiff, over objection by defendant, was per- 
mitted to testify that in the municipal court on the trial of the criminal 
action she heard Briggs testify that Mr. Ragan, president of the Beeson 
Hardware Company, authorized him to sign the warrant, and that "they 
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arrested me to collect the money." While a t  the time this testimony 
was admitted it was incompetent, yet after Briggs as a witness for de- 
fendant had denied that he was so authorized by Mr. Ragan or any other 
officer of the company, and had stated that he did not remember that he 
testified in the criminal case that the warrant was to collect what he 
claimed plaintiff owed, the evidence of his declarations in those respects 
would have been competent for the purpose of contradiction and im- 
peachment. Defendant would have had the right to have the court limit 
i t  to that purpose, but in the absence of request that it be so limited, 
defendant would waive right to objection to its admission generally. 
S. v. Hawkins, 214 N .  C., 326, 199 S. E., 284. Moreover, when the 
evidence of the declarations became competent for the purpose of con- 
tradiction and impeachment, even though previously admitted, defendant 
could have then moved the court to limit it to the purpose for which it 
was competent. Failure to do so constitutes waiver of the right. Ordi- 
narily, the order in which evidence is admitted in conduct of the trial " ,  

rests in the discretion of the court. We are, therefore, of opinion and 
hold that the testimony incompetent when admitted, was subsequently 
rendered com~etent. 

There are other objections to the admission of evidence which in the 
light of other evidence, admitted without objection, are harmless. 

2. The principle is well established that where the relationship of 
master and servant exists the master is liable for the acts of his servant, 
whether negligent or malicious, which result in injury to third persons 
when the "servant is acting within the line of his duty and exercising 
the functions of his employment." Dickerson v. Refining Co., 201 N.  C., 
90, 159 S. E., 446; Robertson v. Power Co., 204 N .  C., 359, 168 S. E., 
415 ; Parrish v. Mfg .  Co., supra; Snow v. DeButts, 212 N. C., 120, 193 
S. E., 224; West v. Woolworth Co., 215 N .  C., 211, 1 S. E. ( 2 d ) .  546: 
Parrott v. Kantor, 216 K. C., 584, 6 S. E. (2d), 40. 

I n  Dickerson v. Refining Co., suprn, it is said that "When the servant 
is engaged in the work of the master, doing that which he is employed 
or directed to do, and an actionable wrong is done to another, either 
negligently or maliciously, the master is liable, not only for what the 
servant does, but also for the ways and means employed by him in per- 
forming the act in question." 

I n  Parrish v. Mfg. Co., supra, the Court said : "Thus, when a servant, 
acting with authority or within the scope of his employment, wrongfully 
procures the arrest of a person, the master is liable in damages for such 
arrest and imprisonment." Authorities supporting the principle are 
there assembled. 

When all the evidence is considered under these principles and in the 
light most favorable to plaintiff, giving to her the benefit of every rea- 
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sonable intendment, as must be done in  passing upon motion for judg- 
ment as in case of nonsuit at the close of the evidence. it is sufficient to 
take the case to the jury on the question of the fact of agency of J. 
Gurney Briggs, as well as its nature and extent. 

There is evidence tending to show this factual situation: I n  1936 
J. V. D'Armour, Jr . ,  husband of plaintiff, executed to defendant a con- 
ditional sale contract on the refrigerator in question to secure the balance 
of purchase price thereof, in monthly installments. Thereafter, 
in 1937, on account of illness, he entered United States Veterans' Hos- 
pital at  Augusta, Georgia, and has since remair'ed there. After he left 
High Point, plaintiff, who is a nurse, made certain payments on the 
refrigerator to General Motors Acceptance Corporation. Plaintiff con- 
tends that in December, 1938, there was nothing due Beeson Hardware 
Company for the refrigerator. However, a claim and delivery proceed- 
ing was instituted in the name of Beeson Hardware Company against 
J. V. D'Armour, Jr., to obtain possession of the refrigerator. J. Gurney 
Briggs testified: "We took out claim and delivery papers to take up the 
machine." Briggs was then and had been for tv~enty years employed by 
defendant, and had authority to issue claim and delivery papers when- 
ever necessary and "different types of processes to assist Beeson Hard- 
ware Company in the recovery of money or property." Testimony of 
R. R. Ragan, president of defendant company. J. Gurney Briggs testi- 
fied that "We had, I had" turned the account over to Attorney Waynick 
for collection; that Waynick "was just working with me on it"; that 
"the account was for Beeson Hardware Compan*y, but it was an account 
on my list; I did not particularly have authority to go out and employ a 
lawyer to collect i t ;  I have some authority. As to whether I have 
authority to hire lawyers to collect accounts, that depends-I am not an 
officer in the corporation. I am a bookkeeper. . . . I did not have 
specific authority"; that the attorney had "one or two accounts besides 
that," and was to be paid for his services by a credit on what he owed 
Beeson Hardware Company; that "I employed II lawyer to assist in the 
prosecution of the criminal case without authorized authority from the 
Beeson Hardware Company." Briggs further testified that, after the 
sheriff had talked with plaintiff regarding the claim and delivery, he 
talked with her. He said "she called me on the phone and said she did 
not owe but $31; I told her this wasn't a claim and delivery proceeding, 
that we did not want anything except what was due on it. . . . We 
claim it was $52." 

Furthermore, without objection, T. S. Mason, an employee of and 
witness for defendant, speaking of the trial in the criminal case where he 
was a witness "in the prosecution of this woman," testified "Mr. Briggs 
told me to come down there. . . . I think they had some lawyers, 
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the  Beeson H a r d w a r e  Company, Mr. Waynick,  and  t h e  S t a t e  h a d  Mr .  
B e n  Herman.  . . . I a m  a bookkeeper and  d o  a litt le collecting. 
Do not occupy the  same position of responsibility that Mr. Briggs does." 

3. T h e  charge of the  t r i a l  judge clearly a n d  fu l ly  sets f o r t h  the  law 
applicable t o  t h e  case i n  hand.  W h e n  compared wi th  numeroms deci- 
sions of th i s  Court,  par t icular  Dickerson v. Refining Co., supra, the  
charge follows wi th  marked precision and  accuracy established pertinent 
principles. 

T h e  judgment of the  court  below is  
Affirmed. 

RALPH GAKDNER v. R. C. BLACK. 

(Filed 22 May, 1940.) 

Animals § 2- 

The owner or person having charge of domestic animals is liable for 
injury or damage caused by such animals while running a t  large only if 
the animals are  a t  large with his knowledge and consent or a t  his will or 
their escape is due to negligence on his part. 

The person having charge of domestic animals is guilty of negligence in 
permitting them to escape only if he fails to exercise ordinary care and 
the foresight of a prudent person in keeping them in restraint, the ordi- 
nary rules of negligence being applicable. 

Same-Fact that domestic animals are at large raises no presumption 
that owner permits them to run at large. 

The provision of C .  S., 1849, that any person who permits his livestock 
to run a t  large in territory in which the stock law is applicable shall be 
guilty of a misdemeanor, implies knowledge, consent or willingness on 
the part of the owner that the animals be a t  large, or negligence eqnira- 
lent thereto, and the mere fact that animals are a t  large does not raise 
the presumption that the owner permits them to run a t  large, nor does 
the doctrine of re8 ipsa loquitur apply upon the establishment of the fact 
that the animals are found a t  large. 

Sam-Evidence held insufficient to show that the escape of defendant's 
mule was due to negligence, or that it was at large with defendant's 
knowledge and consent or at his will. 

Plaintiff instituted this action to recover for injury to his person and 
damages to his car resulting when his car and a mule owned by defendant 
collided on a public highway within territory subject to the stock law. 
Plaintiff alleged that  defendant negligently permitted the mule to run a t  
large but plaintiff's only evidence upon the issue was to the effect that 
the mule was a t  large and that  defendant stated he could not help the 
mule being a t  large and that he did not know it was out. Defendant's 
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evidence was to the effect that he kept his mules in the barn and within 
a wire enclosure attached to the barn, that the fence was high enough to 
keep the mules from getting out, that the night before the accident no 
defect was discovered in the fence, and that the morning after the mules 
got out the top strand of wire had been broken H e l d :  Defendant's evi- 
dence did not contradict plaintiff's evidence, but, was in explanation and 
corroboration thereof, and the evidence fails to  how that the mule cnus- 
ing the accident was a t  large with defendant's knowledge or consent, or 
a t  his will, or that its escape was due to any negligence on his part, and 
his motion to nonsuit should have been allowed. 

5. Appeal and Error § 41- 

Where it is determined that defendant's motion to nonsuit on the issue 
of negligence should have been granted, defendant's exception to the re- 
fusal of the court to submit an issue of contributory negligence becomes 
immaterial and need not be considered. 

CLARKSON, J., dissents. 

APPEAL by defendant from Phillips, J., at  30 October, 1939, Regular 
Term, of MECKLENBURQ. 

Civil action for recovery of damages to person and property resulting 
from alleged actionable negligence. 

Plaintiff, resident of Mecklenburg, alleges that  on the night of 1 De- 
cember, 1938, he was injured and suffered personel and property damage 
as the result of a collision between his automobile and a mule of defend- 
ant, which was negligently permitted by defendant to run  a t  large on 
the highway within the limits of Mecklenburg County and Charlotte 
Township and in violation of section 1849 of the Consolidated Statutes 
of North Carolina. 

Defendant denies the material allegations of the complaint, and pleads 
the contributory negligence of plaintiff. And, by way of counterclaim, 
defendant sets u p  cross action for recovery of the value of the mule 
killed in  the collision with plaintiff's automobile as the result of alleged 
actionable negligence of plaintiff. 

On trial below plaintiff i n  behalf of himself testified tha t :  "On 
December 1, 1938, I had been to see a friend of mine about half a mile 
down the road from Mr. Black's on the Plaza Road. I t  was a clear, cold 
night. I was by myself. The road was hard surfaced and practically 
straight. I was coming to Charlotte. I was driving along probably 
between 40 and 45 miles an  hour on the right-hand side of the pavement 
and all of a sudden I saw this mule start  to lope across the highway and 
I slid into the other lane of the highway to my left. I was sliding my  
tires with m y  brakes on when the mule r an  into the side of my  car. I t  
ran  into the right-hand side of the car. The mule came from a little 
narrow field between two houses. When I first :law the mule, he was a t  
the edge of the highway, running as hard as he could. There were two 
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mules. The mule that ran into me was probably 15 or 20 feet from my 
car when I first saw him. My lights did not show the $eld, they just 
showed the highway and the edge of the highway. . . . I talked to 
Mr. Black about the accident and he said as far as he was concerned it 
was just an accident and he would do nothing; that it was his mule; 
that he couldn't help it being out and that he didn't know that i t  was 
out. . . . I skidded my wheels every bit of ten feet before the im- 
pact occurred, possible more than that." 

Defendant, reserving exception to the refusal of the court to grant his 
motion for judgment as in case of nonsuit, offered evidence as follows: 
R. C. Black, Jr., testified: "I am my father's assistant on the farm. 
The mules were kept in a horse barn which has two stalls on each side 
and a hall in the middle and a crib on each side and a gate at the back, 
a five strand barbed wire fence makes a square enclosure around the 
barn. The fence is strung on cedar posts. The fence was in good condi- 
tion on December 1, 1938, when the mules were put in the lot, the wires 
were up and nailed to the posts and the gate was closed. . . . I 
investigated to see how it got out and found that they had broken a top 
strand of the wire. I do not know how long it had been broken. . . . 
There was nothing wrong with the doors to the barn. The doors to the 
barn were open so that the mules might run out into the lot. The mules 
are not confined to the stable but are enclosed inside the fence. The 
fence was approximately 4% feet high. I have never seen a mule and 
I have never owned one that jumped the fence. When the top strand 
was broken, the fence was about four feet high." 

R. C. Black, Sr., in behalf of himself, testified in part:  '(Immediately 
after the accident . . . I got up and went down there and the mule 
was lying there, dead. There were two tire marks on the highway 
approximately 50 feet long. I didn't measure them. They started 
approxinlately 50 feet from where the automobile was standing. . . . 
At night my mules are confined in the lot and in the barn, the doors to 
the stables are never closed but the mules are confined by the fence which 
is an ordinary barbed wire fence put up on cedar posts, five strands high, 
. . . approximately 5 feet high. The next morning I went to the 
barn lot and the gate was closed. I inspected the wire fence and at  the 
corner I found that part of the wire was down. I had been out to the 
barn lot the afternoon before the accident. At that time the condition 
of the fence was all right. I didn't notice anything wrong. I did not 
especially examine the wire fence that afternoon. I don't close the barn 
doors at night but sometimes use the doors to catch a mule to harness i t  
or something like that. . . . There was no plank above the wire on 
the fence. . . . I do not know how old the barbed wire fence is. I t  
has been there several years but has been repaired several times. All 
five strands are barbed wire. We repair it whenever it needs it." 
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Defendant's motion for judgment as of nonsui; renewed at the close 
of all the evidence was denied. Exception. 

The case was submitted to the jury on these :ssues, which the jury 
answered as indicated : 

"1. Was the plaintiff injured and his car damaged by the negligence of 
the defendant, as alleged in the complaint? Answer: 'Yes.' 

"2. What sum, if any, is the plaintiff entitled to recover of the de- 
fendant ? Answer : '$100.00.' " 

Defendant tendered other issues relating to the contributory negligence 
of plaintiff, the negligence of plaintiff and damages as alleged in defend- 
ant's counterclaim, and excepted to refusal of the court to submit same. 

From judgment on verdict defendant appeals t s  Supreme Court, and 
assigns error. 

G. T .  Carswell and Joe W .  E r v i n  for plaintiff, appellee. 
McDougle & E r v i n  for defendanl, appellant. 

WINBORNE, J. Defendant assigns for error in the main the refusal 
of the court below to grant motion for judgment as in case of nonsuit. 
We are of opinion that upon all the evidence, trtken in the light most 
favorable to plaintiff, the motion should have been allowed. 

The liability of the owner of animals for permitting them to escape 
upon public highways, in case they do damage to travelers or others 
lawfully thereon, rests upon the question whether the keeper is guilty 
of negligence in permitting them to escape. I n  such case the same rule 
in regard to what is and what is not negligence obtains as ordinarily in 
other situations. I t  is the legal duty of a person having charge of 
animals to exercise ordinary care and the foresight of a prudent person 
in keeping them in restraint. Lloyd u.  Bowen,  170 N .  C., 216, 86 S. E., 
797; 2 Am. Jur., 740, subject Animals, section 62:. 

I n  the present case there is no evidence tending to show that defend- 
ant failed in such duty. 

Plaintiff contends, however, that it being unlawful to permit livestock 
to run at large in Mecklenburg County, the very fact that defendant's 
mules were there running at  large upon a public highway is sufficient in 
and of itself to establish a prima facie case of negligence on the part of 
defendant. The doctrine of res ipsa loquitur 'does not apply. And 
though the statute, C. S., 1849, upon which plaintiff relies, provides that 
"if any person shall allow his livestock to run at  large within the limits 
of any county, township or district in which a stock law prevails or 
shall prevail pursuant to law, he shall be guilty of a misdemeanor, and 
fined not exceeding fifty dollars or imprisonment not exceeding thirty 
days," it does not provide that the mere fact thrit livestock is a t  large 
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raises a presumption that  the owner permits same to run  a t  large. Such 
a statute as this relating to allowing or permitting livestock to run  a t  
large "implies knowledge, consent, or willingness on the par t  of the 
owner that  the animals be a t  large, or such negligent conduct as is 
equivalent thereto, but does not comprehend a case where, through some 
untoward circumstance, the owner is unable to watch and care for the 
animals in a particular instance, or where, notwithstanding the owner 
has taken precautions to restrain them, and is without fault or negli- 
gence, the animals escape from him. . . ." 3 C. J. S., 1231. 3 C. J., 
180. 

I n  the instant case the evidence for plaintiff fails to show that  the 
mules of defendant were a t  large with his knowledge and consent, or a t  
his will, or that  their escape was due to any negligence on his part. The 
only evidence in regard thereto appearing a t  the close of plaintiff's evi- 
dence, other than the fact that  the mules were a t  large, is the statement 
of plaintiff that  defendanbsaid "that he couldn't help i t  ( the mule) being 
out and that  he didn't know that  it was out." Thus plaintiff's evidence 
exculpates defendant of the allegation that  he negligently permitted the 
mule to run  a t  large. Defendant's evidence merely enlarges upon and 
explains and corroborates the evidence of plaintiff. 

I n  the light of the decision here made, it is unnecessary to consider 
the question of refusal to submit issue of contributory negligence, which 
is the only other assignment brought forward in brief filed by defendant. 

The judgment below is 
Reversed. 

CLARICSON, J., dissents. 

J. C. SCHWIXGLE v. C. D. ICELLENBERGER AND ELLA J 
KELLENBERGER. 

(Filed 22 May, 1940.) 

Negligence 5 4d-Evidence held insufficient to be submitted to the jury on 
the issue of defendant proprietor's negligence in maintaining stairs. 

Evidence that plaintiff, after his assignment to a room in defendant's 
tourist inn, fell as he was descendiug the stairs which he had ascended a 
few minutes earlier, without any positive evidence raising more than a 
conjecture that there was any slippery substance on the stairs i s  held in- 
sufficient to be submitted to the jury on the issue of negligence, the burden 
being upon plaintiff to show the presence of a dangerous substance or arti- 
cle on the stairs and that defendant had express or implied notice thereof 
in time to have removed it or to have warned plaintiff of the danger. 
I S 2 1 7  
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APPEAL by plaintiff from Rousseau, J., at 5 February Term, 1940, of 
GUILFORD. Affirmed. 

This is an action for actionable negligence brought by plaintiff against 
defendants alleging damage. The defendants denied negligence and set 
up the plea of contributory negligence. The defendants are the owners 
of certain premises in Greensboro, N. C., which were known as "Shady 
Lawn Inn" and open to tourists. The plaintiff and his wife went to the 
Inn  about 7:00 o'clock p.m., or, Sunday, 26 Marvh, 1939, "just becom- 
ing twilight," and were received as guests and assigned a room on the 
second floor. About two hours later plaintiff started down to the first 
floor to register, using the same stairway which ke had ascended. The 
stairway was winding, with three landings and had a banister or railing. 
Plaintiff looked at the steps and observed them as he went up to his 
room, but did not observe anything abnormal about the type of construc- 
tion of the stair-steps. He  observed that the tread of the stairs was bare 
and that it was an ordinary stairway found in dwellings. He  did not 
observe the steps as to whether there was any foreign substance, like 
trash or dirt, on them. There was a dim light in the hall and as plain- 
tiff came down the stairs there was an electric light in front of him- 
not many inches above his head. Plaintiff weighed 200 to 210 pounds. 
H e  wore glasses and for 17 years had suffered with phlebitis in the calf 
of his left leg. He wore high shoes with rubber heels. 

On plaintiff's direct examination, he testified, in par t :  "When I had 
made two or three or four steps down the staircase my right foot slipped 
on the tread of the stairs and it shot forward at the same time my body 
shot forward, and before I could get my left foot firmly planted on the 
stairs, my left foot had slipped over the edge of {he steps, catching the 
front edge of my heel on my shoe, thereby throaing the weight of my 
entire body on my left leg which was underneath me. I fell on my left 
leg. When I fell, my left hand struck the surface of the stair steps. 
My right hand was still gripping the railing. When my left hand struck 
the surface of the stair steps, I felt a slippery sensation-I don't know 
what it was but that was on my left hand, which was the only one touch- 
ing the stairs as I tried to lift myself from this doubled-up position." 

On cross-examination, plaintiff testified, in part : "When I got to the 
top of the stairs, that is, before I stepped off of the hall floor level of 
the upstairs of the house, I observed that my own shadow was in front 
of me. I would say it affected my clear sight of the steps. Before I 
touched a single step going downstairs, I observed that in front of me 
and knew that my own shadow interfered with my ability to see the steps 
in front of me. There was nothing I could do abo.lt it and I did nothing 
about it. I then continued to walk in the dark. I attempted to walk 
downward, down the stairway that I could not setb. . . . The lights 
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in  the reception room downstairs were lighted. I testified that  the lights 
from the reception room sifted through the banister railing and cast some 
light on the stairs. I had gone three or four steps before I fell. I can- 
not be more ~ o s i t i v e  than tha t :  I know I fell on either the third or 
fourth step. I did not observe to see whether there was any distinction 
between the third and fourth steps and any other steps between the 
bottom and the top. So  f a r  as I know, even now, there was nothing 
about the third or fourth steps that  was any different from conditions 
existing with respect to the other steps from the top to the bottom. 
When I got to either the third or fourth step I slipped on the ball of my 
right foot. I f  I had to say definitely whether the heel was off the floor, 
I could not do it, but this I do know: that  you don't slip with rubber 
heels. I f  I had to draw a conclusion I would say that  when I slipped 
with my  right foot that  my  heel was not on the steps but that  the ball 
of my  foot was resting there; but as to actual knowledge of that  I have 
no way of knowing. I am positive that  I slipped with the right foot but 
whether on the ball or whether on the inside of foot I cannot say. There 
is certainly a difference between slipping with your right foot and the 
ball of your foot. A11 I can be accurate about is that  I slipped with my 
right foot. I don't say that  I slipped with the rubber heel. I wish to 
tell the jury that  I do not know just how I slipped." 

At  the conclusion of all the evidence for the plaintiff and defendants, 
the court below granted a motion for judgmentAas of nonsuit. Plaintiff 
excepted, assigned error and appealed to the Supreme Court. 

H a r r y  R. S t a n l e y  for plaintif f .  
H i n e s  & B o r e n  for defendants .  

CLARKSOX, J. At  the close of plaintiff's evidence the defendants made 
a motion for judgment as in case of nonsuit. C. S., 567. The court 
below overruled this motion. A t  the conclusion of all the evidence the 
defendants renewed their motion, which the court below sustained. I n  
this we can see no error. 

Speaking to the subject of the duty imposed upon owners to invitees, 
i n  S u m s  v. Hote l  Ra le igh ,  205 N .  C., 758 (760)) i t  is written : "In order 
to establish a breach of duty so imposed the injured party must offer 
evidence tending to show ( a )  defective or negligent construction or main- 
tenance; (b)  express or implied notice of such defects," citing author- 
ities. 

I n  B r o w n  c. M o n f g o m e r y  W a r d  13 Co., an te ,  368 (370-1)) we find: 
"The duty of proprietors of buildings with respect to invitees on their 
premises has been frequently stated in the decisions of this Court. . . . 
(citing authorities). The consensus of these authorities is that  the occu- 
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pant of premises to which others are invited to come for business or 
pleasure owes to such persons the duty to exercise due care to keep the 
premises in a reasonably safe condition and to give warning of any 
hidden peril. The proprietor, however, is not an insurer of safety, and 
when claim is made on account of injury caused by some article or 
substance on the floor along and upon which customers may be expected 
to walk, in order to justify recovery it must be made to appear that  the 
proprietor either placed or permitted the harmful substance to be there, 
or  that  he knew or by the exercise of due care s h d d  have known of its 
presence in  time to have removed the danger or given proper warning 
of its presence. . . . (citing authorities). As was said in  Cum- 
mings v. R. R., ante, 127, 'There must be legal evidence of every material 
fact necessary to support the verdict.' " 

The injury to plaintiff was unfortunate and ~listressing, but we see 
no sufficient evidence for the case to be submitted to a jury. On  the 
entire evidence there was no negligence on the par t  of defendants and 
perhaps contributory negligence on the part  of plaintiff-from his own 
testimony. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 

MAY WINDERS v. WALTER POWERS. 

(Filed 22 May, 1940.) 

1. Breach of Marriage Promise 8 2- 

The fact that a t  the time of the breach of proinise of marriage, license 
for the marriage of the parties could not be lawfully issued, chapter 314, 
Public Laws of 1939, is a defense to an action for damages for breach of 
promise of marriage. 

Unchastity of plaintiff is no defense $0 an action for breach of promise 
of marriage when the illicit conduct was solely with defendant himself. 

3. Same- 
The fact that plaintiff is suffering from syphilis which, although entail- 

ing no danger of infection to defendant because of its advanced stage, 
would probably result in children whose blood would be tainted with the 
disease if the contract mere carried out, is a defense to an action for 
breach of promise of marriage. 

4. Marriage § 1- 
While marriage is essentially a civil contract, the status resulting there- 

from is of profound importance to society and the State, and public policy 
is concerned therewith for the preservation of the purity and virility of 
the race. 
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APPEAL by plaintiff from Stevens, J., a t  October Term, 1939, of 
PENDER. Bffirmed. 

This was an  action for damages for breach of promise of marriage. 
At the close of plaintiff's evidence, motion for judgment of nonsuit was 
allowed, and plaintiff appealed. 

E. C. Sanderson and David Sinclair for plaintiff. 
Clifton L. Moore and Rivers D. Johmson for defendant. 

DEVIN, J. The sufficiency of the plaintiff's evidence to warrant its 
submission to the jury depends upon the effect to be given to the plain- 
tiff's admission that  during the time when the promise of marriage and 
its breach occurred she was afflicted with the disease of syphilis. 

The plaintiff, who is now thirty-three years of age, testified that the 
promise of marriage was given in  1935, that  sexual relations with de- 
fendant began in 1936, and that a baby was born in July, 1938. She 
testified that in September, 1938, her syphilitic condition, previously 
unknown to her, was discovered by a physician, and that  fact was com- 
municated to the defendant; that  thereafter sexual relations between 
them, together with renewed promises of marriage, continued to January,  
1939, when plaintiff's father caused the indictment of the defendant, who 
thereafter ceased all relations with her. Evidence of syphilis was also 
found in the blood of the baby. Plaintiff further testified that she had 
never had sexual intercourse with any other man than the defendant. 
The defendant did not have syphilis nor did the plaintiff contend that 
he had communicated the disease to her, and she was unaware how she 
had acquired it. 

The physician testified that at  the time he examined the plaintiff in 
September, 1938, she had a "four plus Wassermann," and that  the baby 
had a positive Wassermann inherited through the blood of the mother; 
that in his opinion the plaintiff had been infected for as long a time 
as ten years. H e  further testified that at  the time of his examination 
plaintiff's syphilitic condition would be classed as ('latent second or early 
third stage. She would not be infectious as f a r  as sexual intercourse, 
but if she had another child, the child would have it." 

The breach of the promise of marriage occurred in 1939. No  evidence 
of refusal of compliance appears until suit brought in May, 1939. At 
that  time ch. 314, Public Laws 1939, was in effect. By  this act i t  is 
provided that marriage licenses shall not be issued except upon presenta- 
tion of a physician's certificate showing absence of any venereal disease 
in infectious or communicative stage, and, in addition, the act requires 
that this certificate be accompanied by a laboratory report showing the 
result of the Wassermann test to be negative. The act permits an  excep- 
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tion to these requirements only, ('when the applicant with syphilis has 
been under continuous weekly treatment with adeq~a te  dosage of standard 
arsenical and bismuth preparation given by a regularly licensed physi- 
cian for a period of one year, and when such ~lpplicant also signs an 
agreement to continue such treatment until cured or probated." 

The evidence fails to disclose that at  the time oE the breach of promise 
of marriage the plaintiff had brought herself within the exception to the 
statute so as to render the issuance of a marriage license lawful. I f  the 
plaintiff's condition was such as to prevent her lawful entry into the 
marriage relation, this would constitute a valid defense to an action for 
damages for breach of the contract. 

The physician testified that in the present stage of the disease with 
which the plaintiff was afflicted sexual relations would not be dangerous 
to the defendant, but that any offspring would he affected with the in- 
herited evil of syphilis. 

The rule stated in Gaskill v. Dixon, 3 N .  C., 350, that unchastity of 
the plaintiff would constitute a defense to an rrction for damages for 
breach of promise of marriage is inapplicable when the illicit conduct 
was only with the defendant himself, as the plaintiff testified was the 
case here. Smith v. McPherson, 176 Cal., 144; L. R. A., 1918-B, 66; 
Barrett v. Vander-Muelen, 264 Ky., 441. 

I t  seems to be the rule, however, announced by this Court and in other 
jurisdictions, that a diseased condition of the body of one of the parties 
to an agreement to marry, such as would entail serious injury to the 
offspring if the contract were carried out, would release the other party 
from liability for failure to consummate the agreement to marry. Allen 
v. Baker, 86 N. C., 92; Shepler v. Chamberlain, 226 Mich., 112, 33 
A. L. R., 1232, and cases cited in annotation; 8 Am. Jur., 862-864; 
Re Oldfield, 175 Iowa, 118; Shackleford v. Hamilton, 93 Ky., 80; 
Grover v. Zook, 44 Wash., 489. 

While marriage is in essential respects a civil contract, it is something 
more. From it results a status, of profound im~ortance not only to the 
parties, but also to society and to the State. U'pon it largely depends 
the procreation of succeeding generations, and public policy is concerned 
with the preservation of the purity and virility of the race. 

While the conduct of the defendant, as testified by the plaintiff, is not 
to be approved, we must hold that the failure to comply with a contract 
of marriage, for which license could not lawfully issue, and which would 
probably result in children in whose blood the inherited evil of syphilis 
would continue, would not give rise to an action for breach of the con- 
tract. 

The ruling of the court below in allowing tke motion and entering 
judgment of nonsuit is 

Affirmed. 
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CAVARNOS-WRIGHT COMPANY V. BLYTHE BROTHERS COMPANY, 
A. H. GUION & COMPANY, CITY O F  HIGH POIh'T, AND SOUTHERN 
RBILWAY COMPANY. 

(Filed 22 May, 1940.) 

1. Principal and  Surety § 7--Codefendant of contractor is not  entitled to 
joinder of surety on  contractor's bond for  public construction in action 
by third person t o  recover f o r  alleged negligent injury. 

A city, the State Highway and Public Works Commission, and a rail- 
road company entered into a contract for the elimination of a grade cross- 
ing. The city and the commission each employed a contractor to do the 
work required of it, respectively, under the agreement. Plaintiff insti- 
tuted this action against the city, the railroad company and both con- 
tractors to recover damages to his property resulting from alleged negli- 
gence in the performance of the work on the project. Defendant city 
moved that  the State Highway Commission and the surety on the bond 
of its contractor be made parties defendant, claiming that its liability, 
if any, is secondary, and the liability of the commission's contractor is 
primary. The relevant provisions of the contractor's bond was that the 
commission should be saved harmless from any liability for negligent 
injury inflicted in the performance of the work. Held:  The injured party 
may not hold the surety liable in damages, and defendant city has even 
less right to hold the surety liable, since it  must first establish that its 
negligence is secondary and the negligence of the commission's contractor 
primary before i t  has a claim even against the contractor, and the city's 
motion that the surety be made a party defendant was properly denied, 
and moreover, ch. 260, Public Laws of 1925, prescribes the procedure and 
provides that only one action may be instituted on the bond for public 
construction. 

2. Appearance § 2b- 
Upon the hearing of a motion for the joinder of an additional party 

defendant, ,whether the appearance of such party for the purpose of resist- 
ing the motion is a general or special appearance is immaterial when the 
court refuses the motion and thereby takes such party out of court. 

APPEAL by  defendant ci ty  of High P o i n t  f r o m  Olive, Special Judge, at 
November Term,  1939, of GUILFORD. Afirmed.  

Motion i n  the cause by the defendant  c i ty  of H i g h  P o i n t  f o r  a n  order 
making  the United States  Casual ty Company of N e w  York,  contract 
surety of the  defendant A. H. Guion 8. Company, a p a r t y  defendant. 

T h e  ci ty  of H i g h  Poin t ,  the  Southern Rai lway  Company and  the 
N o r t h  Carol ina S ta te  H i g h w a y  and  Publ ic  Works Commission entered 
into a contract o r  a series of contracts contemplating the  elimination of 
the  grade crossing of the Southern Rai lway  Company a t  M a i n  Street  in 
the city of H i g h  Poin t .  P u r s u a n t  thereto the city of H i g h  P o i n t  em- 
ployed the defendant Blythe Brothers  Company to do al l  the excavating 
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in connection with said project and the North Citrolina State Highway 
and Public Works Commission contracted with A, H. Guion & Company 
to do all the work imposed upon it under such agi-eements. 

The plaintiff alleges that in the performance of the work, particularly 
the excavation in connection with the completion of the project, the 
defendants were negligent and careless in the manner in which such 
work was done; that as a result thereof cave-ins of the embankment 
occurred and the water main of the defendant city was disrupted, causing 
a large amount of water to flow therefrom; and that as a result thereof - 
the building occupied by it as a lessee was unc.ermined and rendered 
useless and its business was destroyed and that the value of the personal 
property used in connection therewith was materially reduced. I t  seeks 
to recover damages caused by such negligent cond.xt. 

The defendant city of High Point, after due notice, appeared and 
moved the court for an order making the United States Casualty Com- 
pany of New York, surety for the defendant A. H.  Guion & Company, 
and the North Carolina State Highway and PuI~lic Works Commission 
parties defendant. I n  response to the notice seved the United States 
Casualty Company of New York entered its special appearance for the 
purpose of resisting the motion. 

When the motion came on to be heard the couri; below concluded "that 
neither the United States Casualty Company of New York nor the 
North Carolina State Highway and Public Works Commission are 
necessary or proper parties to a final adjudication of the rights of the 
parties interested in this action.'' I t  thereupon entered an order denying 
the motion as to the United States Casualty Company of New York. 
The defendant city of High Point excepted and tlppealed. 

G. H.  Jones  for de fendan t  c i t y  of H i g h  P o i n t ,  a p p e l l a ~ t .  
Fraz ier  & Fraz ier  and  R. 0. C h e r r y  for respondent  Uni t ed  S ta tes  

Casua l t y  C o m p a n y  of N e w  Y o r k ,  appellee. 

BARNHILL, J. The conditions of the contractor's bond of the defend- 
ant A. H. Guion & Company, upon which the United States Casualty 
Company of New York is surety, executed and delivered to the State 
Highway and Public Works Commission, are identically the same as 
those contained in the bond under consideration in L u m b e r  Co.  v. L a w -  
son,  195  N. C., 840. There the contractor's surety was made an original 
party defendant by the plaintiff, whose action .Nas based upon allega- 
tions of negligence of the contractor. The bond ng company demurred. 
The order of the judge overruling the demurrer was reversed by this 
Court. 
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As the questions here presented are fully discussed and decided in the 
opinion in that case, which cites numerous authorities in support of the 
conclusion there reached, it is needless for us to again undertake to 
review the law or to extend the discussion. 

I t  may be noted that the plaintiff in that action, which originally 
made the bonding company a party defendant, was the party injured 
and damaged by the alleged negligence of the contractor. Although it 
had stated a cause of action for damages caused by the negligent conduct 
of the contractor, it was held that as to the bonding company no cause 
of action was stated. Here the defendant is not the party injured. I t  
denies liability and asserts that if it is liable then the contractor is 
primarily liable and it is secondarily liable. Thus, it appears that the 
appealing defendant does not now have and will not have, in any event, 
any claim against the contractor until and unless liability is established 
and the issue as to primary and secondary liability is answered in favor 
of the appellant. Surely its rights are no greater than were those of the 
plaintiff in the Lazuson case, supra.  Furthermore, the statute expressly 
provides that in no event shall more than one action be instituted against 
the bonding company, ch. 260, Public Laws 1925, and the procedure is 
expressly provided. 

The appellant insists that the appearance of the bonding company 
was in fact general and not special. This is immaterial. The court 
below declined to make the bonding company a party defendant. I f ,  by 
a general appearance, it came into court, it went out under the order of 
the court from which the appellant appeals. 

The judgment of the court below is affirmed on authority of L u m b e r  
Co. v. Lawson, supra,  and cases there cited. 

Affirmed. 

M I N N I E  K I N L E Y  B R O A D H U R S T  AND J. N. W R I G H T  v. B L Y T H E  B R O T H -  
E R S  COMPANY, A. EI. G U I O N  & COMPANY, C I T Y  O F  H I G H  P O I S T ,  
AND S O U T H E R N  R A I L W A Y  COIIPANY.  

(Filed 22 May, 1940.) 

APPEAL by defendant city of High Point from Olive ,  Special  b u d g ~ ,  at 
November Term, 1930, of GUILFORD. Affirmed. 

Motion in the cause by the defendant city of High Point for an order 
making the United States Casualty Company of New York, contract 
surety of the defendant A. H.  Guion & Company, a party defendant. 
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This is a companion action to that entitled Cavarnos-Wright Co. v .  
B ly the  Brothers Co., ante, 583. The facts set forth in the complaint 
are substantially the same except that i t  is allcged that the plaintiffs 
herein are the owners of the property of which Cavarnos-Wright Com- 
pany were the lessees and damage to the property,, through the negligence 
of the contractor, is alleged. After hearing the motion of the defendant 
city of High Point the court below entered its crder denying the same. 
Said defendant excepted and appealed. 

G. H .  Jones for defendant c i t y  of H i g h  Poin t ,  appellant. 
Frazier & Frazier and R. G. Cherry for reapondent United Xtates 

Casualty Company  of Neul Y o r k ,  appellee. 

BARNHILL, J. The decision in the case of Cavarnos-Wright Co. v. 
Bly the  Brothers Co., ante, 583, is determinative of this appeal. 

The judgment below is 
Affirmed. 

MORENTO WILSON V. P h i - A M E R I C A N  13US LINES,  INC. 

(Filed 22 May, 1940.) 

1. Carriers 19- 

A passenger on a bus does not lose his rights ils such in having the bus 
stop at a filling station on the route and leaving the bus temporarily to 
go to the toilet. 

2. Carriers Cj 2 1 b  
Plaintiff, while a passenger of defendant bus company, was assaulted 

and injured by an unidentified person as plaintiff was nearing the bus to 
board same. Held: Conflicting evidence as to whether defendant's em- 
ployees could have come to plaintiff's rescue, and negligently failed to do 
so, after discovering his peril, was properly submitted to the jury. 

APPEAL by defendant from Phillips, J., at October Term, 1939, of 
MECKLENBURG. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the neglect or default of the defendant. 

On 9 August, 1937, the plaintiff purchased a ticket from an agent of 
the defendant in New York and took passage on one of its buses for 
Charlotte, N. C. While t ra~e l ing  through the State of Virginia the 
plaintiff asked the driver to stop the bus and allow him to leave it for 
the purpose of relieving the pressure on his kidneys. Pursuant to this 
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request, the bus was stopped at a filling station on the side of the road 
about five miles south of Martinsville. 8 s  plaintiff was returning to 
the bus and while approximately fifteen feet away, he was assaulted by 
an unidentified person and injured in the fight which ensued. 

I t  is in evidence that the porter and driver of the bus saw the fight 
but made no effort to assist the plaintiff. The defendant's evidence is to 
the effect that the assault was wholly unexpected and so quickly over that 
neither the porter nor the driver had time to go to plaintiff's assistance. 

From verdict and judgment in favor of the plaintiff, the defendant 
appeals, assigning errors. 

J o h n  A. M c R a e  and B. F.  Wel lons  for p l a i n t i f ,  appellee. 
S i m s  & Mason  for defendant ,  appellant.  

STACY, C. J. The plaintiff was a passenger on defendant's bus. He 
did not lose his rights as such in the circumstances disclosed by the 
record by leaving the bus temporarily for a lawful purpose. Wallace 
v. R. R., 174 N. C., 171, 93 S. E., 731. His status was that of a pas- 
senger at the time of the assault. Goodman t). Queen  C i t y  Lines ,  203 
N. C., 323, 180 S. E., 661. 

Whether the employees of the defendant could have come to his rescue, 
and negligently failed to do so, after discovering his peril, was submitted 
to the jury under proper instructions from the court. Mills  v. R. R., 
172 N. C., 266, 90 S. E., 221. The evidence on this issue was conflict- 
ing. Pm~et t  v. R. R., 164 N. C., 3, 80 s. E., 65. 

We have discovered no reversible error. The verdict and judgment 
will be upheld. 

No error. 
- 

MRS. KATE CRABTREE v. BURROUGHS-WHITE CHEVROLET SALES 
COMPANY, CURTIS BOULDIN AND BILL PHILLIPS. 

( Filed 22 May, 1940. ) 

Appeal and Error 37- 
The findings of fact by the trial court in respect to service of summons 

are conclusive on appeal when supported by evidence. 
Process § &Evidence held to support finding that auto was under 

control, express or implied, of nonresident corporate defendant. 
Averments in affidavits that the automobile causing the injury  in suit, 

admittedly owned by the nonresident corporate defendant and driven in 
this State by its salesman, was being driven here with the corporation's 
permission for the purpose of effecting a sale, i s  held sufficient evidence 
to support the court's finding that the automobile was being driven at the 
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time of the injury for the corporation or was under its implied control 
and direction so as to support service of process on it by service on the 
Commissioner of Revenue under the provisions of ch. 75, Public Laws of 
1929 (Michie's Code, 491 [a] ) .  

APPEAL by defendant Burroughs-White Chevrolet Sales Company 
from Olive ,  Special  J u d g e ,  at January Term, 1940, of GUILFORD. Af- 
firmed. 

Fraz ier  CG Fraz ier  for plaint i f f ,  appellee. 
C .  L. S h u p i n g  and  G. C .  H a m p t o n ,  Jr. ,  for de fendan t ,  appel lant .  

DEVIN, J. This case involves the validity of the service of summons 
upon the Burroughs-White Chevrolet Sales Company, a nonresident of 
the State, in an action to recover damages for a personal injury alleged 
to have been caused the plaintiff by defendant's automobile, on a high- 
way in North Carolina. 

The summons and complaint were served, in accordance with the 
provisions of chapter 75, Public Laws 1929 (Michie's Code, sec. 491 
[a] ), upon the Commissioner of Revenue of North Carolina, as the 
agent for service of the nonresident defendant. The Act of 1929 author- 
izes service of summons upon the Commissioner of Revenue as the agent 
for service of a nonresident who uses the highways of the State for the 
operation of a motor vehicle, in any action growing out of the operation 
of the motor vehicle "by him, for him, or under his control or direction, 
express or implied." W y n n  v. Robinson,  216 N. (I, 347. 

I n  the court below the defendant entered special appearance and 
moved to quash the summons, on account of claimed invalidity of service 
iesulting in want of jurisdiction over the defendant. The motion was 
decied and defendant excepted and appealed. 

The court based its ruling upon the following findings of fact : "That 
at  the times complained of the defendant Burroughs-White Chevrolet 
Sales Company was the owner of the Chevrolet sutomobile referred to 
in the complaint and the codefendants had the automobile in question 
in North Carolina for the purpose of effecting sales in and around 
Greensboro; that the said codefendants Bouldin snd Phillips were em- 
ployees of the defendant corporation, Phillips serving as an automobile 
salesman, and that at  the time complained of the said salesman was in 
possession of the automobile in question as agent of the defendant corpo- 
ration, and while engaged within the scope of his employment.'' 

The findings of fact of the Superior Court upon the motion to dismiss 
the summons for lack of proper service are co:iclusive on appeal, if 
supported by evidence. L u m b e r  Co. v .  F inance  Co., 204 N. C., 285, 
168 S. E., 219. 
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I t  was admitted that the automobile by which plaintiff was injured 
was the property of the appealing defendant, and that one of the persons 
operating the automobile at the time of the injury, Bill Phillips, was an 
employee of defendant company, serving as an automobile salesman. 
I n  the verified complaint, used as an affidavit, it was stated that "the 
said Bill P h i l l i ~ s  and Curtis Bouldin were in ~ossession of said car, in 
the bf  the business of the defendant Burroughs-White Chev- 
rolet Sales Company to the end that they might sell automobiles for said 
Burroughs-White Chevrolet Sales Company." I t  further appeared from 
one of the affidavits that Bill Phillips, with the permission of the defend- 
ant, drove the automobile to the city of Greensboro for the purpose of 
attempting to sell it to a prospect there. 

I t  would seem therefore that there was evidence presented by the affi- 
davits sufficient to support the findings of fact by the court below, and 
the conclusion, based thereon, that the automobile, the negligent opera- 
tion of which mas alleged to have caused plaintiff's injury, was at  the 
time being operated for the appealing defendant or under its implied 
control and direction. 

The judgment of the court below denying the motion to dismiss the 
summons is 

Affirmed. 

STATE r. W. B. DOWLESS. 

(Filed 22 May, 1940.) 

Indictment § 20: Bills and Notes 5 log- 
The indictment charged that defendant issued a worthless check know- 

ing at the time that he did not have sufficient funds or credit for its 
payment. The proof was that defendant issued a check of a corporation 
of which he mas an executive officer, and that the corporation did not 
hare sufficient funds or credit for its payment. Held: There is a fatal 
variance between allegation and proof, and defendant's motion to nonsuit 
should haye been allowed. 

APPEAL by defendant from Sinclair, Emergency Judge, at March 
Term, 1940, of RORESON. Reversed. 

The defendant was charged with issuing a worthless check, in violation 
of ch. 62, Public Laws 1927 (Michie's Code, sec. 4283 [a]).  

The warrant charged that the defendant, with intent to defraud, "did 
issue and deliver to this affiant (0. K. Kittrell) a worthless check in 
amount of $211.79 . . ., defendant knowing at the time of issuing 
and delivering said check that he did not have sufficient funds or neces- 
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sary credit arrangements with said bank whereby said check would be 
paid.'' 

The check offered in evidence, and relied on by the State, was as 
follows : 

WHITEVILLE:, N. C., 7/24/1939. 
WACCAMAW BANK & TRUST COMPANY. 

P a y  to order of 0. K. Kittrell $211.79. Two Hundred and Eleven 
and 79/100 Dollars. For Tob. barn furnaces. 

THE DOWLEBS TOBACCO CURER, INCORPORATED. 
By W. B. D o w ~ ~ s s ,  Pres. .cE Secy-Treas. 

Defendant's motion for judgment of nonsuit was denied. Verdict- 
guilty. From judgment imposing sentence, defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

H. I$. Clark and Edward B. Clark for defendant. 

DEVIN, J. The defendant assigns as error the ruling of the court 
below denying his motion for judgment of nonsuit. 

The warrant, upon which the defendant was tried and convicted, 
charged that defendant W. B. Dowless did issue and deliver a worthless 
check, knowing that he did not have sufficient funds or credit with the 
bank with which to pay same, whereas the proof skows a check issued by 
a corporation of which defendant Dowless was exxutive head, together 
with oral evidence that the corporation did not htlve sufficient funds or 
credit with the bank to pay same. 

While the terms of the statute (Public Laws 1927, ch. 62) are broad 
enough to cover the utterance and delivery of the check of a corporation 
by an officer thereof with knowledge of the falsity of the check and the 
insufficiency of the funds or credit of the maker, here the charge is that 
W. B. Dowless, individually, issued the check with knowledge that he 
(Dowless) did not have sufficient funds or credit with the bank to pay 
the check. The proof does not conform to the charge contained in the 
warrant. There is a variance between allegation and proof. S. v. 
Franklin, 204 N .  C., 157, 167 S. E., 569; S. I ) .  C'orpening, 191 N .  C., 
751, 133 S. E., 14;  S. v. Harbert, 185 N.  C., 760, 118 S. E., 6. 

We conclude that, on this record, the defendant's motion for judgment 
of nonsuit should have been allowed. 

Reversed. 
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STATE v. WOODROW SMITH. 

(Filed 22 May, 1940.) 

1. Seduction § 8- 
I t  is not required that the "supporting evidence" of the promise of 

marriage coincide with the testimony of the prosecutrix as to the time 
the promise was made, since it is not required that the "supporting evi- 
dence" be direct, adminicular proof being sufficient. 

2. Criminal Law § 81c- 
Excerpts from the charge will not be held for reversible error when the 

charge, construed as a whole, is not prejudicial to defendant. 

APPEAL by defendant from Johnston, Special Judge,  a t  November 
Term, 1939, of STANLY. 

Criminal prosecution tried upon indictment charging the defendant 
with seduction under promise of marriage in violation of C. S., 4339. 

From conriction and judgment thereon the defendant appeals, assign- 
ing errors. 

Attorney-General McMul lan  and Assistant Attorneys-General Bru ton  
and Pat ton  for the State. 

E. T .  Bost,  Jr . .  and W .  E. Smith for defendunf .  

STACY, C. J. The sufficiency of the evidence to carry the case to the 
jury is challenged only on one point, i.e., whether the promise of mar- 
riage rests alone on the "unsupported testimony of the woman." The 
time of the seduction is fixed a t  about the middle of March, 1939. The 
defendant says it took place in April. I n  two letters to the prosecutrix, 
one dated 18 May, 1939, the other 21 June,  1939, the defendant ad- 
mitted the promise. I n  the last letter he speaks of the promise as having 
been made "long time ago." This, taken with the other evidence in  the 
case, would eeem to meet the requirements of the statute. C. S., 4339. 
S. 1,. Rnynor,  145 N .  C., 472, 59 S. E., 344; S. v. Malonee, 154 N .  C., 
200, 69 S. E., 786. The "supporting evidence" need not be direct. 
Adminicular proof will suffice. 8. v. Cooke, 176 N .  C., 731, 97 S. E., 
171. Resides, there is evidence that  the defendant and the prosecutrix 
were "going together over a period qf two or three months" prior to the 
alleged seduction, and that  the prosecutrix had no other boy friends. 
S. v. N o o d y ,  172 N.  C., 967, 90 S. E., 900; S. v. Fulcher, 176 N .  C., 724, 
97 S. E., 2. The evidence pertaining to the character of the prosecutrix 
is  conflicting. S. v. Patrick,  204 N .  C., 299, 168 S. E., 202. 
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There  a r e  two exceptions t o  the  charge, which, s tanding alone, m a y  be 
subject to  some criticism, bu t  viewed contextually they a r e  not regarded 
as harmful  to  the  defendant. 

O n  the  whole, the  case appears  to  have been t r ied accordant with the  
applicable decisions, hence the  verdict and  judgment will be upheld. 

No error. 

B. V. RIVEXBARK v. SHELL UNION OIL CORPOI3ATION, SHELL EAST- 
ERN PETROLEUM PRODUCTS, INC., H. J. FARROW AND RAYMOND 
FARROW. 

(Filed 22 May, 1940.) 

1. Bill of Discovery 8 9- 

An application for an order for inspection of writings is sufficiently 
definite when it  refers to papers under the exclusive control of the adverse 
party which relate to the immediate issue in controversy, and which 
cannot be more definitely described by applicant. 

2. Bill of Discovery 3 &Fact t h a t  corporate defendant h a s  liability insur- 
ance held competent a s  some evidence t h a t  individual defendants a r e  
its agents. 

Plaintie instituted this action to recover for injuries resulting when he 
slipped and fell on some oil or grease on the Boor of a filling station, 
alleging that defendants were negligent in failing to keep the floor in a 
reasonably safe condition. The corporate defendants filed answer alleging 
that one of them had ceased to exist prior to the occurrence of the injury 
and that  the other corporate defendant leased the filling station to one of 
the individual defendants and retained no control or supervision over the 
same. The individual defendants alleged that they were lessees of the 
station and operated the same iudegendently as owners without control 
or supervision of the corporate defendants. Plaintiff filed affidavit aver- 
ring that the corporate defendant had taken out a policy indemnifying it  
against liability to the public in the operation of the station, and re- 
quested that it be required to produce the said liability policy and letters 
and telegrams calling on the insurer to defend the action, and that plain- 
tiff be allowed to inspect same. Held: The fact that the corporate defend- 
ant  had taken out insurance indemnifying it  for liahilitg in the operation 
of the station, while not evidence of negligence, is fome evidence that it  
retained supervision and control in the operatioil of the station and that 
the individual defendants mere its agents, and the granting of plaintiff's 
application was not error. Michie's N. C. Code, !100, 1823. 1824. 

APPEAL by defendants Shell Union Oil  Corpora tion and  Shell Eas te rn  
Petroleum Products ,  Inc.,  f rom Hamilton, Special  Judge, a t  October 
Term,  1939, of NEW HAXOVER. Affirmed. 

T h e  complaint alleges, i n  p a r t :  
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"Plaintiff is informed, believes and alleges that  the two corporate 
defendants, under some arrangement between themselves, own and oper- 
ate said filling station, under the lease from Hughes Brothers, that the 
same is under their supervision and control, and that  the defendants 
H. J. Farrow and Raymond Farrow operate the same for the said corpo- 
rate defendants, as their agents, or managers or employees, or under some 
profit-sharing partnership arrangement between them and their code- 
fendants; that the said individual defendants have long been employees 
of the Shell Oil Corporations-that is, of the corporation which at  the 
time was handling and distributing Shell gasoline and oils. 

"In conducting the business of said filling station and putting gasoline 
and oils and greases in the cars, some gasoline and oils and greases will 
drip and spill on the floor of said filling station and cause same to be 
slick and dangerous, unless special care and attention is used to prevent 
said spilling and dripping of gasoline and oils and greases, and unless 
the floor of said filling station is constantly washed up  and cleaned, that 
some drippings will ordinarily occur in the usual run of business and i t  
is necessary that  the floor be frequently washed and cleaned of these 
slick substances. 

"That on or about the 8th day of October, 1938, along during the 
afternoon of said day, the same being on Saturday, the plaintiff B. V. 
Rivenbark drove up  in said filling station operated by the defendants 
a t  the southwest corner of 17th and Market Streets in the city of Wil- 
mington, N. C., to buy some gasoline and have same put in his car. 
Upon stopping at  the tank or pump, the plaintiff started to get out of his 
automobile, and the defendants had negligently left and permitted some 
grease and oil, or slick, greasy substance of some sort, to be dropped on 
the floor of said filling station, and to remain there, and unknown to the 
plaintiff, as he stepped out of his automobile he stepped on said sub- 
stances and his feet and legs flew out from under him, and, on account 
of said negligence of the defendants in permitting the substances to be 
there, and not removing i t  and not warning the plaintiff that same was 
there, he was thrown violently onto the cement floor and against his 
automobile and against a concrete casement standing several inches up 
around the tank or pump, and with a sharp edge, and plaintiff was 
thrown suddenly and violently against said concrete casement, or plat- 
form, and his back and several ribs were broken, and his right arm 
severely injured around his elbow, causing the plaintiff great suffering 
and anguish, both of body and mind, and causing him to incur consid- 
erable expense for doctors and hospital bills and nurses. The plaintiff 
had to have his back and body put in a cast, and has been incapacitated, 
and is seriously and permanently damaged in the sum of $20,000.00. 

"The defendants were negligent in that they dropped grease and oils 
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and slick substances on the floor of the filling station, where they knew 
customers would come and get out of their automobiles to have them 
serviced, and would likely step on same and cause them damage and 
injury; in that they permitted said greases and oils and slick substances 
to be and to remain on said floor; in that they did not take the proper 
precaution to keep said floor clean from these grcbases and oils and slick 
substances and to keep the floor safe for their mstomers, and in that 
the defendants did not warn the plaintiff of said danger, especially after 
they knew, or should have known that said greasy and slippery sub- 
stance was on the floor. The defendants were also negligent in con- 
structing and maintaining the concrete casement or raised place in said 
filling station near where people would get out of their cars when buying 
gasoline and oils, etc., and in having the same with a sharp and danger- 
ous edge, and in not having the same protected, and in not taking the 
precautions necessary to prevent people from getting out of the cars and 
stepping on the slick and dangerous floor, and substance, permitted and 
maintained by the defendants; and in not maintilining a safe place for 
their customers to come and be served. 

"Wherefore, plaintiff prays judgment agaimt the defendants for 
$20,000.00 damages, and for costs and general relief." 

Defendants Shell Union Oil Corporation and S:iell Eastern Petroleum 
Products, Inc., answering the complaint herein, say, in part:  "It is 
admitted that Shell Union Oil Corporation is a corporation duly created, 
organized and doing business in North Carolina; however, it is denied 
that Shell Eastern Petroleum Products, Inc., is a corporation duly 
created and existing. Further answering this article of the complaint, 
defendants say that Shell Eastern Petroleum Products, Inc., has ceased 
to exist, all its assets and business having been tak3n over by Shell Union 
Oil Corporation on or about 2 November, 1936; m d  that at the time of 
the matters and things complained of there was no such person or corpo- 
ration as Shell Eastern Petroleurn Products, Inc, ,  in existence. . . . 
Further answering this article of the complaint, these defendants say 
that the defendant H. J. Farrow, at  the time 01. times complained of, 
was lessee of the filling station referred to in said article, and that he and 
his brother, the defendant Raymond Farrow, were operating the same 
under their own exclusive control, supervision, and management, and 
that these defendants had no supervision, control, or management over 
the defendants H. J. Farrow and Raymond Farrow, on the premises 
referred to as the filling station at  17th and Market Streets, at the time 
complained of.'' 

The defendants deny the material allegations of the complaint and in 
answer say: 

"It is admitted that gasoline and oils are sold at the filling station 
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which is situated at  the intersection of 17th and Market Streets, and it 
is also admitted that Shell products are sold there, but not exclusively; 
and it is admitted that Shell's signs are displayed th'ere; but as to all 
other allegations contained in said paragraph the same are denied; and 
the defendants H. J. Farrow and Raymond Farrow, as a further answer 
to said paragraph, allege that they are lessees of said filling station prop- 
erty and that they are the sole owners and operators of said filling 
station business, and that they run said business freely and independently 
of any person, firm or corporation whomsoever. . . . That the floor 
of their said filling station is swept and cleaned numerous times daily, 
and that every precaution is taken to keep said filling station clean and 
safe at  all times, and special care and attention is at  all times used to 
keep the floors of said station i n  a perfectly clean and safe condition, 
and any allegation in this paragraph which by insinuation or otherwise 
alleges that these defendants did not keep their filling station in a proper 
and safe condition is untrue and is therefore denied. . . . 

"And for a further defense, these defendants say that on the day and 
at the time plaintiff entered the filling station at  17th and Market 
Streets in the city of Wilmington, leased and operated by these defend- 
ants, plaintiff was driving a 1929, Model 9, Ford truck, which was in a 
dilapidated condition; that he negligently and carelessly drove his said 
truck up to and against one of the pumps in said filling station, for the 
purpose of buying a soft drink and nothing more, and stopped, leaving 
insufficient room to alight from the truck with safety; that, having 
stopped his truck, plaintiff proceeded to alight from it without proper 
care and circumspection, with the result that he slipped on the running- 
board of said truck, which did not have adequate support and was im- 
properly placed, and stumbled against the aforesaid pump, and that if 
plaintiff sustained injuries on the premises leased and operated as a fill- 
ing station by these defendants, which is denied, said injuries were due 
to the negligence and carelessness of the plaintiff himself, as herein 
alleged, and these defendants plead such negligence and carelessness on 
the part of the plaintiff in bar of this action. Wherefore, having fully 
answered, these defendants ask judgment: That this action be dismissed 
and they go without day." 

Notice, set out below, was founded on affidavit duly sworn to, as 
follows: "W. K. Rhodes, Jr., and I. C. Wright, each being duly sworn, 
says that they are of counsel for the plaintiff in the above entitled cause, 
and according to their information, there is a policy of liability insur- 
ance covering the filling station in question, and any and all operations 
thereunder, payable to, and for, the protection of the Shell Union Oil 
Corporation and Shell Eastern Petroleum Products, Inc., or one of them, 
and that after the injury in question occurred the liability company was 
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notified by the corporate beneficiary, and after this, suit was brought that 
the said liability company was called upon to defend it, and the same is 
being defended by the liability carrier, and that this is material evidence 
for the plaintiff to show that the filling station in question was under 
the management and control of the corporate defendants, and that the 
Shell Union Corporation has recognized its responsibility and has taken 
this step to protect itself. Wherefore, plaintiff prays that the policy be 
produced, and that the letters and telegrams, or copies thereof, calling 
on the liability carrier to defend the case be produced. W. K. Rhodes, 
Jr.-I. C. Wright. (Duly sworn to 26 Oct., 193!).") 

"NOTICE : T O  Shell Union Oil Corporation, Shell Eastern Petroleum 
Products, Inc., H. J. Farrow and Raymond Farrow, and to Messrs. 
Rountree & Rountree, and Mr. Addison Rewlett, Jr . ,  their attorneys, 
take notice: That you are hereby notified and requested to produce at  
the hearing of this cause in the Superior Court i n  the co&thouse in 
Wilmington, N. C., all policies of liability insurance for the protection 
of the Shell Union Oil Corporation, and/or the Shell Eastern Petroleum 
Products, Inc., and to let the plaintiff and his couruel have an inspection 
and take a copy thereof, and you will further take notice that the plain- 
tiff will ask the court for an order requiring the production of all of 
these policies of insurance, or policies protecting you, or either of you, 
from liability or loss on account of the operation of the filling station 
at  the southwestern intersection of 17th and Market Streets, in the city 
of Wilmington. This the 17th day of October, 11939. W. K. Rhodes, 
Jr.-I. C. Wright. Counsel for Plaintiff." " * 

The reply to notice of application for order to produce is as follows: 
"Now come defendants, Shell Union Oil Corporation, and Shell Eastern 
Petroleum Products, Inc., through their counsel, Rountree & Rountree, 
and replying to the notice of the plaintiff's counsel of their intention 
to apply to the court for an order directing the defendants to produce 
all policies of insurance protecting them from liability or loss on account 
of operation of a filling station at  the southwsstern intersection of 
Seventeenth and Market Streets, in the city of Wilmington, N. C., and 
requesting an inspection of all such policies, and say: that they do hereby 
refuse the request of plaintiff's counsel to produce any policy or policies 
of insurance, and that they object to the court's granting any order to 
produce said policy or policies, or to permit an inspection thereof, for 
the reason that any such policy, or policies, of insurance are totally 
irrelevant to the matters and things in controversy in this cause; that no 
insurance company is a party to this cause and nothing that might be 
contained in any policy or policies of insurance is3 material to the trial 
thereof; that this application for an order to produce policies of insur- 
ance appears to be an effort on the part of plaintiff to bring in irrelevant, 
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incompetent, and prejudicial matters in the trial of this cause in order 
to influence the court and jury, and should not be allowed. Wherefore, 
defendants, Shell Union Oil Corporation, and Shell Eastern Petroleum 
Products, Inc., pray that plaintiff's application be refused.'' 

The following order was signed by the court below: "It appearing 
that the policy of liability insurance in force at the time of the injury, 
and the letters and telegrams from the corporate defendant Shell Union 
Oil Corporation to the liability carrier calling on it to defend this case, 
are germane to the issues involved in this case, and that they are in 
possession of said company, or copies thereof, the company i; ordered 
to produce same at the trial, and to furnish same to the  lai in tiff for 
inspection, and permit the to take a copy not late; than sixty 
days from this date. This the 26th day of October, 1939. Luther 
Hamilton, Judge Presiding." 

To the foregoing order defendants excepted, assigned error and ap- 
pealed to the Supreme Court. 

TY. K. Rhodes, Jr., and I .  C .  Wright for plaintiff. 
Rountree & Rountree for defendants Shell Union Oil Corporation and 

Shell Eastern Petrolezrm Products, Inc. 

CLARKSOX, J. This is an action for actionable negligence brought by 
plaintiff against defendants for alleged injury to him by defendants, in 
keeping and maintaining at  a gasoline or filling station, operated by 
defendants in Wilmington, N. C., a slick and dangerous place for cus- 
tomers to walk on, by allowing gasoline, oils and greases to drip and 
spill on the floor and approach to the filling station. Plaintiff alleged 
that he was seriously injured, without fault on his part, by defendants' 
negligence in not using due care to keep a safe place to walk on. The 
defendants Farrow in their answer say that they are the lessees of the 
filling station and run the business independently of the other defend- 
ants. The other defendant, Shell Vnion Oil Corporation, says that the 
Shell Eastern Petroleum Products, Inc., has ceased to exist. That the 
Farrows were operating the filling station under their exclusive control, 
supervision and management. Defendants set up the plea of contribu- 
tory negligence. 

I t  is well settled in this jurisdiction that in an action by an employee 
against an employer who is assured, the employee must actually sustain 
a loss before an action will lie upon the indemnifying policy taken out 
by the employer, as this is ordinarily expressly required by the terms 
of the policy. Duke v. Children's Commission, Inc., 214 N.  C., 570 
(571).  
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I n  the present action plaintiff, who was injured, is a stranger and 
customer of the filling station, and in no way connected with defendants. 
He  contends that the Farrow defendants are now and have long been 
employees of the corporate defendants and operated the gasoline or 
filling station for the corporate defendants. That they handled and 
distributed Shell gasoline and oils and that "Shell signs" are displayed 
there. 

The question presented: Did the court err in rl:quiring the corporate 
defendant Shell Union Oil Corporation to produce the policy of liability 
insurance together with letters and telegrams between said corporate 
defendant and its liability carrier, calling on the carrier to defend this 
case, as set forth in the order appealed from, uplm the notice and affi- 
davit of record? We think not. 

N. C. Code, 1939 (Michie), sec. 900, is as fol:.ows: '(A party to an 
action may be examined as a witness at  the inrltance of any adverse 
party, and for that purpose may be compelled, in the same manner and 
subject to the same rules of examination as any other witness, to testify, 
either at  the trial or conditionally or upon commission. Where a corpo- 
ration is a party to the action, this examination may be made of any 
of its officers or agents." 

Section 1823: "The court before which an action is pending, or a 
judge thereof, may, in their discretion, and upon c.ue notice, order either 
party to give to the other, within a specific time, an inspection and copy, 
or permission to take a copy, of any books, papers, and documents in his 
possession or under his control, containing evidence relating to the merits 
of the action or of the defense therein. I f  compliance with the order be 
refhsed, the court, on motion, may exclude the pliper from being given 
in evidence, or punish the party refusing, or both." 

Section 1824: "The courts have full power, on motion and due notice 
thereof given, to require the parties to produce books or writings in their 
possession or control which contain evidence pert.inent to the issue, and 
if a plaintiff shall fail to comply with such order, and shall not satis- 
factorily account for his failure, the court, on motion, may give the like 
judgment for the defendant, as in cases of nonsuit; and if a defendant 
shall fail to comply with such order, and shall not satisfactorily account 
for his failure, the court, on motion as aforesaid, may give judgment 
against him by default." 

While a "roving commission for the inspection of papers" will not be 
ordinarily allowed, an application for an order for inspection of writings 
is sufficiently definite when it refers to papers under the exclusive control 
of the adverse party, which relate to the immediaxe issue in controversy, 
which could not be definitely described, and an order based thereon will 
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be upheld. Bell v. Bank,  196 N .  C., 233; Dunlap v. Guaranty Co., 202 
N. C., 651. 

The notice in this case is bottomed on the fact that a production of 
the policy of liability insurance in force at  the time of the injury, and 
in  possession of the Shell Union Oil Corporation, and the letters and 
telegrams from the defendant Shell Union Oil Corporation, to the lia- 
bility carrier calling on it to defend this case, are germane to the issues 
involved in the action. I f  the Shell Union Oil Corporation is carrying 
liability insurance, this is some evidence for the jury to consider that 
the Shell Union Oil Corporation is interested in the control, supervision , 

and management of the filling station and the Farrows are its agents or 
partners. The true facts should be known. 

I n  Davis v. Shipbuilding Co., 180 N.  C., 74 (76-77), with his usual 
clarity, Hoke, J., said: "It was chiefly urged for error that the court 
admitted, over defendant's objection, evidence tending to show that the - 
shipbuilding company had taken out and held indemnity insurance in 
reference to employees engaged in this work, citing Clark v. Bonsal, 157 
N. C., 270, in support of the objection. I t  is true that in Clark v. 
Bonsal, supra, the Court decided that an injured em~loyee could not . " 

maintain an action for negligent injury against the insurance company 
on an indemnity policy as ordinarily drawn, taken out, and held by the 
employer for his own protection. Applying the principle, it has been 
held in several such cases that the existence-and contents of such ~ o l i c v  

L " 
is not, ordinarily relevant on the question of damages, or on the issue as 
to negligence, but, in the present case, the defendant was endeavoring to 
maintain the position that it was not then operating the plant, and the 
intestate, at the time of the occurrence, was not in their employment. 
L4nd the fact that the company had taken out and then held indemnity 
insurance for injuries to their employees was clearly relevant in that 
issue. The court was careful to restrict the evidence to the purpose indi- 
cated, and the exception must be overruled. I n  this connection it was 
earnestly insisted that there was error in permitting witnesses to speak 
of the policies in question when it appeared that they were in writing 
and not produced. The question chiefly pertinent here was not so much 
the contents of the policies as the independent fact that such policies 
were held, but, in any event, the policies not being the subject-matter 
in dispute between the parties nor their contents directly involved in the 
issue, they do not come within the rule which excludes par01 evidence 
as to the contents of a written paper or document. Miles v. Walker,  
179 N.  C., 479-484; Morrison 11. Hartley, 178 N. C., 618." Keller v. 
Furniture Co., 199 N.  C., 413 (416). 

I n  Perkins v. Rice, 187 Miss., 28, 72 N. E. Reporter, at  p. 323, it is 
held: "Where, in an action for injuries to plaintiff while seeking to use 
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an elevator in an apartment building, defendants admitted ownership 
of the building, but denied that they were in control of the elevator a t  
the time of the accident, evidence that, shortly before the accident, 
defendants had procured an indemnity insurance policy against loss or 
damage from accidents arising in operating the elevator, and that such 
ihsurance was in force when plaintiff was injured, was admissible to 
prove that, in renting the apartment, defendants still retained control of 
the elevator." 

I n  Biggins v. Wagner ( S .  D.) ,  245 N. W., 385, 85 A. L. R., 776, it is 
held: "The fact that a defendant in an automobil: accident case carried 
liability insurance may, notwithstanding the incidental prejudice, be 
shown for its bearing on the issue whether the driver of the automobile 
was an employee of such defendant or an independent contractor." At 
p. 784, the annotation is as follows: "If an issue in the case is as to 
whether the plaintiff was a servant of the defendant or whether he was 
an independent contractor or servant of an independent contractor, 
evidence is admissible that the defendant carried. indemnity insurance 
on his employees, including the plaintiff, such evidence having been 
treated in some cases as having a tendency to negative the independence 
of the contract, or, in other words, as having a tenllency to show that the 
plaintiff was considered by the defendant as hi3 employee." Twelve 
states follow this rule, including North Carolina, citing the case of Davis 
v. Shipbuilding Co., supra. 

We think the affidavit of plaintiff is sufficient and the facts alleged 
show that the examination was necessary and material, as it sets forth 
with particularity the papers or documents essential as evidence to 
plaintiff's action. Bell v. Bank, supra. 

The judgment of the court below is 
Affirmed. 

BEVERLY LITTLE ROSE v. THE BANK OF WADESBORO. 

(Filed 22 May, 1940.) 

1. Appeal and Error § 37e- 
An assignment of error to the refusal of the court to sustain exceptions 

to the findings of fact by the referee cannot be sustained when the find- 
ings are supported by evidence. 

2. Guardian and Ward § ZZ: Executors and Administrators 8 29- 
Where an administrator or guardinn files the reports required by law, 

which are audited by the clerk, acts in gsod faith and with due diligence, 
exercises sound business judgment, and accounts for all funds received by 
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i t  in its fiduciary capacity, i t  is entitled to commissions allowed by law 
and approved by the clerk within the limits prescribed by statute, C. S., 
157, 2190. 

3. Guardian and Ward 5 22- 
Where a bank, acting as  administrator and as  guardian for one of the 

distributees, pays over to itself a s  guardian the distributive share of its 
ward, such amount is cash received by i t  a s  guardian, and i t  is  entitled 
by law to commissions thereon. C. S., 157, 2190. 

4. Sanie- 
A guardian is entitled to commissions on the amount obtained by i t  for 

the ward's estate from its sale of the ward's inherited interest in lands. 

Where a bank acting as  administrator and a s  guardian for one of the 
distributees makes an advancement to its ward from the intestate's estate 
and uses the funds so advanced in making investments for the ward's 
estate and charges such funds against the distributive share of the ward, 
the bank is entitled to commissions on sums thus advanced, since such 
money in cash received by i t  a s  guardian. 

6. Guardian and Ward § 23- 

A guardian is  not liable for penalties paid for failure to  list the ward's 
personalty for taxes when no taxes were paid on the personalty for the 
years prior to five years before the property mas listed, and the penalties 
amount to  less than the taxes would have been for those years had the 
property been properly listed, since in such instance the ward's estate 
suffers no damage. 

7. Appeal and Error 3 2 5 -  

An exception which is not assigned a s  error is deemed abandoned. 

8. Guardian and Ward 3 22- 
Where a guardian uses funds of its ward's estate in its own business 

and pays to the ward's estate interest on the funds so used, i t  is entitled 
to commissions on the amount of interest so paid. 

9. Same- 

A guardian is entitled to commissions on the sum received by it  from 
the sale of stock belonging to its ward's estate. 

10. Guardian and Ward § 23- 

Where it  is found that the rents collected by the guardian amount to 
the reasonable rental value of the realty of the estate for the time it  was 
rented, and there is no finding that  there was any contract for any specific 
amount of rent to be paid subsequent to the date the rent was paid in 
full, the guardian cannot be held liable for failure to collect rents in 
excess of that accounted for. 

11. Appeal and Error § 40a- 
An assignment of error to the court's failure to sustain exceptions to 

the referee's conclusions of law cannot be sustained when the conclusions 
a re  supported by the findings of fact. 



I N  THE S U P R E M E  COURT. 

12. Guardian a n d  Ward  § 21- 

Where a guardian is  permitted to get in evidence the fact that i t  had 
paid interest on guardianship funds which it  had used in its own business, 
and the referee finds a s  a fact that  the interest claimed had been paid, 
the exclusion of the reason why the guardian had made the payment i s  
not prejudicial, evidence of the reason for the payment being immaterial. 

13. Guardian and  Ward  5 13: Executors and Administrators § 28- 

When a guardian or administrator uses funds of the estate in its own 
business i t  must pay to the estate interest on such funds a t  the highest 
legal rate, and the fact that the fiduciary is a bank and deposits the funds 
from its trust department in its commercial department does not relieve i t  
of the duty to  pay interest on such funds, the bank being but a single 
entity and the use of the funds by one department being for the benefit 
of the bank as  a whole. 

14. Appeal a n d  Er ror  § 29- 

Exceptions not set out in appellant's brief or in support of which no 
authority is cited and no argument advanced are deemed abandoned. 
Rule of Practice in the Supreme Court, No. 28. 

15. Guardian a n d  Ward  § 22: Executors and  Administrators 8 29- 
Where a bank, acting a s  administrator and a s  guardian of one of the 

beneficiaries, comes into possession of certain stocks and bonds as  admin- 
istrator, subsequently delivers to itself a s  guardian the same stocks and 
bonds, and upon settlement with its ward delivers the same stocks and 
bonds to her upon her majority, the bank is  not entitled to retain commis- 
sions on the stocks and bonds either a s  administrator or a s  guardian. 

16. Guardian and Ward  8 13- 
A bank acting a s  guardian violates its fiduciary duties by depositing 

guardianship funds in  its commercial departmeni: and commingling such 
funds with its general deposit funds. 

17. Guardian and  Ward  §§ 21, 22: Reference § 14-- 
Where the facts a re  not in dispute, whether H, guardian is liable for 

interest on guardianship funds used by i t  in its own business, and whether 
i t  is entitled to commissions on stocks received by it  a s  guardian, a r e  
questions of law for the court, and not issues of fact for the jury, and 
the refusal of the court to submit such issues tendered upon appeal from 
the referee is not error. 

APPEAL b y  plaintiff and  by  defendant f r o m  Johns ton ,  Special  J u d g e ,  
a t  November Term, 1939, of ANSON. Affirmed. 

T h o m a s  H. L e a t h  and  C o n n o r  d? Connor  for plcrintiff. 
Rowland  S. P r u e t t e  and  B. M. Coz'ington for defendant .  

SCHEKCK, J. T h e  defendant  was the guard ian  of the plaintiff, and  
upon becoming of age the  plaintiff instituted this  action for  a n  account- 
ing. T h e  defendant was also t h e  administrator  of the  estate of W. S. 
Little,  f a ther  of the  plaintiff. 
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At  the March Term, 1938, upon motion of the plaintiff, the case was 
referred to U. L. Spence, Esquire, to which action the defendant excepted 
and reserved all rights. 

On 5 July, 1938, in Wadesboro, the referee conducted a hearing of the 
cause, at which time and place evidence was taken and argument heard. 
On 10 June, 1939, the referee filed his report. To said report the plain- 
tiff and defendant filed exceptions. 

The case came on for hearing a t  the November Term, 1939, of Anson, 
upon the report and exceptions thereto, and the court overruled the 
exceptions both of plaintiff and defendant, with the exception of one of 
defendant's exceptions which it sustained, and after allowing a credit 
of $266.66 on the conclusion of the referee which was necessitated by the 
sustaining of the one exception, confirmed the report of the referee and 
entered judgment accordant therewith. 

From the judgment of the court confirming the report of the referee 
as modified, both plaintiff and defendant appealed, assigning error. 
However, no exception was taken to the modification made by the court 
to the referee's report. 

PLAINTIFF'S APPEAL. 
Plaintiff's assignments of error 1, 2 and 3 are to the court's failure 

to sustain her exceptions 1, 2, 3, 4 and 5 to certain findings of fact by 
the referee. There is ample evidence to sustain the findings assailed by 
the assignments. "In reference cases, the findings of fact, approved or 
made by the judge of the Superior Court, if supported by any competent 
evidence, are not subject to review on appeal, unless some error of law 
has been committed in connection therewith.') Wimberly v. Furniture 
Stores, 216 N .  C., 732, and cases there cited. 

Plaintiff's assignment of error 4 is to the court's failure to hold as a 
matter of law, as set forth in her first exception to the referee's conclu- 
sions of law (Exception No. 6) ,  that the defendant had forfeited its 
rights to all commissions, both as administrator and as guardian. This 
assignment cannot be sustained, since the findings of fact by the referee, 
sustained by evidence and approved by the court, establish that the 
defendant both as administrator and as guardian has from time to time 
filed the reports required of i t  by law showing the conditions of the 
estates administered, and that said reports so filed have been audited by 
the clerk and each retention of commissions has been allowed by the 
clerk and is well within the amounts prescribed by the statutes, C. S., 
157 and 2190, and that  no excessive commissions have been allowed and 
that  the defendant has acted in good faith and with due diligence in 
administering its trusts, and has exercised sound business judgment and 
accounted for all funds received by i t  in both fiducial capacities. 
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Plaintiff's assignment of error 5 is to the court's failure to sustain her 
second exception to the referee's conclusions of lrtw (Exception NO. 7) ,  
wherein it was concluded that the defendant was entitled to commissions 
on the sum of $24,724.98 cash received by i t  as guardian from itself as 
administrator, representing the distributive share of the plaintiff in the 
estate of her deceased father. This assignment cannot be sustained. 
C. S., 157 and 2190, provide that  guardians shall be entitled to commis- 
sions not exceeding five per cent upon the amount of receipts. No  excep- 
tion is made of receipts received from itself in another capacity, and we 
see no logical reason why there should be, or how such an  exception can 
be read into the statute. The commission retained and approved by the 
clerk, 2y270, is well within the statutory limitation and cannot be held 
as a matter of law to be excessive under the circumstances of the case. 

Plaintiff's assignment of error 6 is to the court's failure to sustain her 
third exception to the referee's conclusions of law (Exception No. 8 ) )  
that  the defendant was entitled to commissions on money received by i t  
as guardian from the sale of plaintiff's interest in lands inherited by her 
from her late father. This assignment cannot be sustained. The 
amount retained was 3 per cent-well within the statutory limitation- 
and was approved by the clerk. While this money may have been 
deemed real estate for the purpose of inheritance in the event of the 
death of the beneficiary thereof, still it  was nevertheless money received 
and therefore a "receipt" when i t  came into the hands of the guardian, 
and as such was subject to the commissions allowc?d by the statutes. 

Plaintiff's assignment of error 7 is to the court's failure to sustain her 
fourth exception to the referee's condusions of law (Exception No. 9 ) )  
that the defendant was entitled to commissions on $3,584.31 advanced 
by the defendant as administrator to itself as guardian and used to pur- 
chase bonds for the plaintiff. This assignment cannot be sustained. 
The finding of fact upon which the conclusion of law is predicated is to 
the effect that  the money so advanced was applied on the distributive 
share of the plaintiff in her father's estate and was for the purpose of 
purchasing bonds for the plaintiff. Such money when it came into the 
defendant's hand as guardian was a receipt and as such under the stat- 
utes, C. S., 157 and 2190, was subject to a commi~sion within the limita- 
tions of the statutes when approved by the clerk. The 3% retained was 
within such limitations and was so approved. 

Plaintiff's assignment of error 8 is to the court's failure to sustain his 
fifth exception to the referee's conclusions of law (Exception NO. l o ) ,  
that  the plaintiff was not entitled to recover the penalties and costs 
which the defendant, as guardian, was required to pay to the town of 
Ansonville and county of Anson by reason of its failure to list the prop- 
erty of the plaintiff for taxes. This assignment cannot be sustained for 
the reason that the conclusion is supported by the findings of fact. The 
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facts found divulge that the cash balances of the plaintiff held by the 
defendant as guardian were not listed for a number of years prior to 
the year 1928, as well as thereafter, and that the penalties imposed were 
for failure to list for the years 1928, 1929, 1930, 1931 and 1932, and 
that no taxes were paid for the years prior to 1928, and that had such 
taxes been paid they would have amounted to far more than the penalties 
paid for failing to list for the year 1928 and subsequent years, and that 
therefore "the failure to list the cash balances and pay taxes thereon 
for the whole period of failure, resulted, it is manifest, to the advantage 
of plaintiff and she was not damaged thereby.'' I f  "she was not damaged 
thereby," it follows as a matter of law she cannot recover by reason 
thereof. 

NOTE: The plaintiff does not make an assignment of error of the 
court's failure to sustain her sixth exception to the referee's conclusions 
of law (Exception No. ll), that the plaintiff was not entitled to recover 
$149.78 claimed for alleged negligence in  failing to insure the property 
of plaintiff against damage by fire. Therefore, this exception is aban- 
doned. 

Plaintiff's assignment of error 9 is to the court's failure to sustain 
her seventh exception to the referee's conclusions of law (Exception 
No. 12)' that the plaintiff was not entitled to recover $434.80 retained 
by defendant as commissions on $8,696.00 interest paid by the defendant 
on cash balances which the defendant, as guardian, had on deposit in 
defendant's commercial department. This assignment cannot be sus- 
tained, since, although where a guardian uses the funds of his ward in 
his own business he is chargeable with the highest rate of interest allowed 
by law, still where he uses the funds of his ward, and makes regular 
annual settlements, charging himself with the interest thereon, he is 
entitled to his commissions on the interest so charged. Fisher v. Brown, 
135 N. C., 198. 

Plaintiff's assignment of error 10 is to the court's failure to sustain 
her eighth exception to the referee's conclusions of law (Exception S o .  
13), that the plaintiff was not entitled to recover $25.00 commissions 
retained by the defendant as guardian on the sale of stock of the Rober- 
del Manufacturing Company for the sum of $500.00. This assignment 
cannot be sustained, since the $500.00 received for the stock was money 
received by the guardian and as such was a receipt subject to the pro- 
visions of the statutes, C. s., 157 and 2190, as to commissions. 

Plaintiff's assignment of error 11 is to the court's failure to sustain 
her ninth exception to the referee's conclusions of law (Exception No. 
14),  that the plaintiff is not entitled to recover of the defendant the 
sum of $1,315.00, or any part thereof, by reason of the failure to collect 
rent on a garage belonging to the estate of her late father. This assign- 
ment cannot be sustained for the reason that the conclusion is supported 
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by the findings of fact. I t  is specifically found that the sum collected 
amounted to the reasonable rental value of the garage for the time it 
was rented, and that one-half thereof was received by the defendant as 
guardian of the plaintiff. There is no finding that there' was any con- 
tract for any specific amount of rent to be paid after August, 1928, to 
which date the rent was paid in full. 

Plaintiff's assignment of error 12 is to the court's failure to sustain 
her tenth exception to the referee's conclusions of law (Exception No. 
15), that the defendant is entitled to commissions on receipts and dis- 
bursements allowed it in its accounts filed as administrator and as 
guardian, except in certain instances indicated. This assignment pre- 
sents the same question presented by a s s i g n ~ e n t  4, namely, has the 
defendant by its conduct forfeited its right to all commissions both as 
administrator and as guardian, and for the same reasons there set forth 
must be answered in the negative. 

The plaintiff's assignment of error 13 is to the court's failure to sus- 
tain her eleventh and twelfth exceptions to the referee's conclusions of 
law (Exceptions Nos. 16 and 17), that plaintiff is entitled t? recover 
only those amounts named. This assignment cannot be sustained since 
the-findings of fact support the conclus~ons of law. 

On the plaintiff's appeal the judgment of the Superior Court is 
Affirmed. 

DEFENDANT'S APPEAL. 
Defendant's assignments of error 1 to 10, inclusive, are to the failure 

of the court to sustain its exceptions (Exceptions Nos. 1 to 10, inclusive), 
to certain findings of fact b y t h e  referee. These assignments cannot be 
sustained, for the reason that such findings are supported by the evidence, 
and are approved by the judge of the Superior Court. Wimberly 2%.  

Furniture Co., 216 N. C., 732. 
Defendant's assignment of error 11 is to the sustaining by the court 

of the referee's ruling allowing the motion of the plaintiff to strike out 
an  answer made by the witnek Robinson as to why the defendant, as 
administrator.  aid certain interest on the funds of the estate of its , A 

intestate. (Exception No. 11.) This assignment cannot be sustained, 
since the answer stricken from the record tended to show (1)  what the 
witness knew, or  thought he knew, the law was relative to charging 
administrators with interest, which was irrelevant and immaterial to the 
issue involved; and (2)  that interest was paid on $40,000.00 at  the rate 
of 4% at the suggestion of an uncle of the plaintiff. Why the defendant 
made the payment was immaterial. I f  the fact that 4% interest was 
paid on $40,000.00 was material, and evidence tending to establish such 
fact was erroneouslv stricken out. such error was harmless since evidence 
of that fact appears elsewhere in the record, a rd  such fact is virtually 
found by the referee. 
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Defendant's assignment of error 12 is to the failure of the court to 
sustain its first exception to the referee's conclusions of law (Exception 
No. 12), that inasmuch as the defendant used in its business, in its com- 
mercial department, funds received by it as administrator, made itself 
liable for interest on deposits remaining in its custody at the rate of 6% 
per annum, and defendant should have accounted for interest so accumu- 
lated in its final account as administrator, and defendant is liable to 
plaintiff for her share of such interest as a distributee of the estate of 
defendant's intestate, and defendant should have credited her with such 
sum in its accounts as her guardian. This assignment cannot be sus- 
tained, since the facts found support the conclusions reached. 

When a bank is an administrator or guardian and deposits money 
belonging to the estate of its intestate or ward with itself to the credit 
of itself as administrator or guardian, such deposit is a general deposit, 
and the money thereby becomes mingled with the general funds of the 
bank and constitutes a use in the general business of the bank for its 
general benefit, Roebuck v. Surety Co., 200 N. C., 196, and cases there 
cited, and when an administrator or guardian uses the money belonging 
to the estate of its intestate or ward in his own business he is chargeable 
with the highest rate of interest allowed by law. Fisher v. Brown, 
135 N. C., 198. 

While ordinarily an administrator is not chargeable with interest, 
still, if he collects interest he must account therefor, Chambers v. Kerns, 
59 N. C., 280, or, if he uses the money of the estate of his intestate in 
his own business he is chargeable with interest, Smith v. Smith, 101 
N .  C., 461, and this irrespective of the fact that the administrator is a 
bank and the money is made use of in its commercial department. The 
fact that the bank has two departments, a trust department and a com- 
mercial department, does not alter the fact that it is a single entity, 
doing business under one charter, and the use of money in one depart- 
ment inures to the benefit of the other department, and constitutes a use 
in its general business. 

Such being the law, it was incumbent upon defendant as guardian to 
collect from itself as administrator such interest when its final account 
as administrator was filed. 

Defendant's assignment of error 13 is to failhre of the court to sustain 
its second exception to the referee's conclusion of law (Exception No. 
13), that sums appropriated to itself as administrator for commissions 
prior to the filing of final account are deemed in law to be sums remain- 
ing in its hands as balances, upon which the defendant is liable to the 
estate for interest at  6%. This assignment is not set out in the defend- 
ant's brief and is therefore taken as abandoned. Rule 28, Rules of the 
Supreme Court, 213 N. C., 825. 

Defendant's assignment of error 14 is to failure of the court to sustain 
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its third exception to the referee's conclusion of law (Exception No. 
14))  that by reason of having retained in its custody and used in  its 
commercial department over certain periods of time certain moneys of 
the estate of its intestate which came into its hands as administrator, the 
defendant became liable to the plaintiff for her !3hare, as a distributee, 
of interest at  the rate of 6% on said moneys for mid periods, less credits 
for the interest actually paid by the defendant as administrator on said 
moneys during said periods. This assignment clannot be sustained for 
the reasons set forth under assignment of error No. 12. 

Defendant's assignment of error 15 is to the :'ailure of the court to 
sustain its fourth exception to the referee's conclu3ion of law (Exception 
No. 15)) that the defendant is not entitled to ar,y reduction in its lia- 
bility to plaintiff for interest by reason of an itern contained in its final 
account as administrator filed 2 January, 1925, denominated '(interest 
paid by the Rank of Wadesboro on administration account from July 18, 
1923, to December 30, 1924, including interest collected on U. S. certifi- 
cate of indebtedness, $2,193.46," since it does not appear what portion 
of said amount was paid as interest on balancer; or what portion was 
collected from U. S. certificates of indebtedness. No reason or argument 
is stated or authorities cited in support of this assignment in the defend- 
ant's brief, and therefore it will be taken as abandoned. Rule 28, supra. 

Defendant's assignment of error 16 is to the failure of the court to 
sustain its fifth exception to the referee's conclusions of law (Exception 
No. 16)) that the plaintiff was entitled to recover one-third of the amount 
which the defendant retained as commissions on stocks and bonds re- 
ceived by it as administrator. This assignment cannot be sustained, 
since the conclusion is supported by the facts found. 

I t  is found that at  the death of its intestate the defendant, as admin- 
istrator, came into possession of certain stocks and bonds, and that one- 
third of these stocks and bonds were received by the defendant as guard- 
ian from itself as administrator, and that the selfsame one-third of the 
stocks and bonds were turned orer by the defendant as her guardian to 
the plaintiff-that said stocks and bonds were neler sold but held by the 
defendant in unchanged form from the time of its qualification as admin- 
istrator to the time of filing its final account as guardian. An admin- 
istrator is not entitled to commissions on speciiic articles of personal 
property delivered to it and by it delivered to the distributees. Property 
specifically received and delivered over in the course of distribution is 
not usually burdened with a charge of commissioiis. Spruill v. Cannon, 
22 N. C., 400; Scroggs v. Stevenson, 100 N. C., 354. Such being the 
law, it was the duty of the defendant as guardian to collect from itself 
as administrator when it filed its final accounl as administrator the 
commissions retained by it upon these stocks and bonds. 

Defendant's assignment of error 17 is to the failure of the court to 
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sustain its six exception to the referee's conclusions of law (Exception 
No. 17),  that the defendant as guardian having deposited the moneys 
of its ward, the plaintiff, in the commercial department of its bank and 
used the same therein for its benefit, without otherwise investing the 
same, made itself liable to the plaintiff for 6% compound interest on the 
moneys so deposited; and that the plaintiff was entitled to recover of 
the defendant the sum of $6,495.11, the difference between such 6% 
compound interest and the interest actually paid by the defendant. This 
assignment cannot be sustained, since the facts found support the con- 
clusion reached. 

Where a bank is authorized by its charter to act as guardian, i t  owes 
the same duty to its ward as an  individual would owe to keep the ward's 
funds separate from other funds of the guardian, and to invest the same 
as the law applicable to investments requires, and where funds of the 
ward are accepted by the bank in its banking department and com- 
mingled by it with its general deposit funds it violates its fiduciary duties 
as guardian and is liable to the ward for loss occasioned thereby. Roe-  
buck v. S u r e t y  Po., supra. Where a guardian uses funds of its ward 
in its own business i t  is chargeable with the highest rate of interest. 
Fisher  v. Brown, supra. 

Defendant's assignment of error 18 is to the court's failure to sustain 
its seventh exception to the referee's conclusions of law (Exception No. 
IS) ,  that the defendant as guardian was not entitled to commissions on 
stocks and bonds received by it from itself as administrator, and by i t  as 
guardian turned over to its ward, the plaintiff, and that the plaintiff was 
entitled to recover such commissions so retained. This assignment can- 
not be sustained. since the facts found sustain the conclusion reached. 
What was said in the discussion of assignment of error. 16 as to the - 
retention of commissions on specific articles of property by an  admin- 
istrator applies to the retention of such commissions by a guardian, and 
the authorities there cited are applicable here. 

Defendant's assignments of error 19, 20, 2 1  and 22 are to the refusal 
of the court to submit to the iury four issues tendered. I n  defendant's " " 

brief assignment 20 is not set out and is therefore taken as abandoned. 
Rule 28, supra.  

The issue tendered to which assignment 19 refers is:  "What amount, 
if any, is the plaintiff entitled to recover of the defendant for interest on 
moneys handled by the Bank of Wadesboro while acting as administrator 
of the estate of the late Walter S. Little?" This issue relates to interest. 
The facts upon which the referee concluded that the interest referred 
to in the issue tendered should be recovered are not in dispute. Whether 
upon these facts interest should be rkcovered, and the amount thereof if 
recovered, were questions of law for the court, and not issues of fact for 

20-217 
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the jury. Therefore the court was correct in refusing to submit to the 
jury the issue tendered. 

The issue tendered to which assignment 21 refev is:  ('What amount, 
if any, is the plaintiff entitled to recover of the defendant for interest 
on moneys handled by the Bank of Wadesboro while acting as guardian 
of the estate of the plaintiff herein?" What is said upon assignment 19 
is here applicable, and the assignment cannot be sustained for the reason 
there given. 

The issue tendered to which assignment 22 refers is: "1s the plaintiff 
entitled to recover of the defendant the sum of $442.50, with interest 
thereon from February 15, 1937, on account of c3mmissions heretofore 
allowed by the clerk of the Superior Court of Anson County to the Bank 
of Wadesboro while acting as guardian of the estate of the plaintiff, for 
commissions on stocks and bonds received by it as such guardian?" 

This issue is not based upon any disputed facts-no issue of fact 
which arises on the pleadings and the evidence is presented. The only 
controversy arising is one of law, namely, if under the facts as shown 
by all the evidence, the plaintiff is entitled to recover the item involved. 
Therefore, the court was correct in refusing to s ~ b m i t  to the jury the 
issue tendered. 

Defendant's assignment of error 23 is to judgment of the Superior 
Court, as entered. This assignment cannot be sustained for the reason 
that the judgment is supported by the findings ot' fact and conclusioiis 
of law of the referee, confirmed by the judge. 

On defendant's appeal the judgment of the Supc:rior Court is 
Affirmed. 

SALLY HERNDON v. MRS. J O H N  M. MASSEY, MRS. J O H N  C. KILGO. JR. ,  
MRS. WILSON WAIiLACE, MRS. J O E  BLYTIIE.  MRS. CARRIMAK 
BAILEY,  MRS. B. E .  BARTHOLOMEW, MRS. C. 8 .  BRITT,  MRS. 
GERALD A. COOPER, MRS. FRANCIS CLARKSON, MRS. W.  AUBREY 
DAVIS, MRS. E R N E S T  FRANKLIN,  JR . ,  MRS. T H A D  L. HARRISOX,  
MRS. DONALD FOLLMER,  MRS. GARY HEESEMAN,  MRS. CHARLES 
C. I,UCAS, MRS. THOMAS F. K E R R ,  MRS. TY. E. MEARES, MISS  
H A T T I E  McRAE, MRS. J. J. P IERCE,  MRS. E .  V. NICOLL. MRS. 
CLAUDE SQUIRES,  MRS. CLYDE STANCILT,, 3IRS. W. R. SULLIVAN, 
MISS  GLADYS TEMPLETON, MRS. HARRY PJINKLER,  MRS. H .  B. 
WOLPE,  MRS. LLOYD W I T H E R S ,  JR. ,  as  DIRE:CTORS Ann TRUSTEES OF 

T H E  YOUNG WOMEN'S CHRISTIAN ASSOCIA7'ION O F  CHARLOTTE,  
NORTH CAROLINA. 

(Filed 22 ?lay, 1940.) 

1. Charities § 4- 

A person injured while enjoying the benefits provided by a charitable 
institution may not hold the institution liable for the negligence of its 
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agents or employees if the institution has exercised reasonable care in 
their selection and retention. 

Pleadings 8 29- 
Allegations in pldntiff's reply to new matter set up in the answer are 

properly stricken out upon motion when evidence in support of such alle- 
gations would not be competent upon the hearing, C. S., 537, and a motion 
to have irrelevant matter stricken from a pleading is a matter of right 
and does not rest in the trial court's discretion. 

Charities 8 4- 
The fact that  a charitable institution procures insurance indemnifying 

i t  for liability does not enlarge its liability for negligence of its agents 
or employees. 

Pleadings § 29-Allegations tha t  charitable institution had obtained 
indemnity insurance held irrelevant i n  action against i t  for  negligent 
injury. 

Since a charitable institution is liable to a person enjoying the benefits 
provided by the institution for injuries resulting from the negligence of 
i ts  agents and employees if the institution is negligent in the selection and 
retention of the agents or employees, evidence that it  had procured in- 
demnity insurance is incompetent upon the question of its liability, and 
in a n  action to recover for negligent injury, allegations to this effect in 
plaintiff's reply are  properly stricken out on motion. The rule of non- 
liability of a charitable institution for tort if recovery would result in the 
impairment of funds held by i t  for its charitable purpose, does not obtain 
in this jurisdiction. 

Same-Fact t h a t  charitable institution had  obtained indemnity insur- 
ance held irrelevant upon contention t h a t  activity i n  suit was not 
charitable enterprise. 

Since a charitable institution is liable to a person enjoying the benefit's 
provided by the institution for negligent injury inflicted by its agents or 
employees if i t  is negligent in the selection or retention of its agents and 
employees, the fact that it  procures indemnity insurance does not tend to 
show that in the operations resulting in injury it  was not in fact conduct- 
ing a charitable enterprise, and allegations that it  had obtained indemnity 
insurance are properly stricken from the plaintiff's reply on its motion 
a ~ t l v  made. - - 

CLARKSON, J., took no part in the consideration or decision of this case. 

APPEAL by  plaintiff f r o m  Grady, J., a t  27 November, 1939, E x t r a  
Term, of MECKLENBURQ. 

Civi l  action t o  recover damages f o r  injur ies  allegedly resulting f rom 
actionable negligence. 

Plaintiff i n  her  complaint, briefly stated, alleges: T h a t  defendants a r e  
the  du ly  elected, qualified and  act ing directors a n d  trustees of the  Young 
Women's Chris t ian Association of the  ci ty  of Charlot te  and  as  such a r e  
vested with the title to  and a re  i n  possession and  control of a certain lot 
in  said city and the building thereon, known as  the  Young Women's 
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Christian Association building, with the authority, power and duty to 
maintain and operate in said building a swimming pool, in connection 
with which there are shower, locker and dressing rooms; that an in- 
structor is employed to give swimming lessons; that through newspaper 
advertisement defendants caused to be offered to the general public a 
course of instruction in swimming in con side ratio:^ of the payment of a 
stated fee or price; that plaintiff, having accepted the offer and enrolled 
in the swimming class, and paid the required fee, and after attending one 
of the swimming classes on or about 24 March, 1939, and at  completion 
of the course of instruction for the day, and after taking a shower bath 
in the shower room. ~roceeded to walk from the shower room to the 

z A 

locker room through the hall customarily used for that purpose, and 
while so walking through said hall she slipped and fell to the floor and 
sustained injuries; and that such injuries proximately resulted from the 
negligence of defendants (a )  in failing to cover the floor in the hallway 
with a mat or other suitable covering; (b)  in allowing water and soap, 
mold and other foreign matter to accumulate ant1 remain on the floor, 
and (c) in failing to light the hallway. 

Defendants, answering, deny negligence and for further defense aver 
that the Young Women's Christian Association is an unincorporated, 
religious and charitable organization, not organized for profit; that the 
land and building in question are held to be used and are used, and the 
swimming classes were conducted solely for the prcmotion of the religious 
and charitable objects of the association; and that defendants caused to 
be employed persons competent to conduct the said swimming classes and 
to keep the floor and other parts of the premises in proper condition, 
and if there were any neg1igenc.l- on the part of any of the employees 
which resulted in the injury to the plaintiff, which is expressly denied, 
neither the defendants nor the association would be liable because said 
organization is a non-profit religious and charitaide organization. 

Plaintiff, replying to the f u r t l m  defense of defmdants, alleges: 
"1. That this plaintiff is informed and believes that the ladies named 

as defendants donot as individuals receive any pecuniary profit from the 
Young Women's Christian Sssociation of Charlotte. Except as herein - 
admitted, the allegations of paragraph one are denied and in this con- 
nection the plaintiff is informed, believes, and alleges that a recovery in 
this suit will not impair or diminish the property held by the defendants 
for the oumose of the association for the reaBon that the defendants have 

L 1 

made special arrangements to pay any and all judgments which might 
be rendered against them on accoullt of their negligence or the negligence 
of their servants and agents in connection with the operation of the 
swimming pool and the building referred to in the complaint." 

And for a further reply, the plaintiff alleges: 
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"1. That  the plaintiff is informed, believes, and alleges that  in consid- 
eration of the payment of the premiums required by it, the Maryland 
Casualty Company issued a policy of insurance insuring the defendants 
against liability arising out of the operation of the swimming pool and 
building referred to ;  that  the said Maryland Casualty Company had 
received the annual premium and the said policy of insurance was in  
full force and effect a t  the time of the injury to the plaintiff; the amount 
for which the defendants are insured as above set forth is greater than 
the amount claimed by the plaintiff as damages, and any sum recovered 
by plaintiff against defendants i n  this case will, in accordance with said 
contract of insurance, be paid by the Maryland Casualty Company; and 
the property held by the defendants for the purpose of the association 
will not be decreased or diminished because of any judgment recovered 
in  this action." 

Pursuant to provisions of C. S., 510, and C. S., 537, defendants moved 
to strike the quoted portion of paragraph 1 of plaintiff's reply beginning 
with the words: ' ( In this connection," and the whole of paragraph 1 of 
plaintiff's further reply. The motion was allowed. Plaintiff reserving 
exception thereto, appeals to the Supreme Court and assigns error. 

Dawi? J .  Cra ig ,  J r . ,  for p la in t i f f ,  appel lant .  
R o b i n s o n  & J o n e s  for defendants ,  a p p e l l e ~ s .  

WINBORNE, J. We are of opinion that  the court properly ruled in 
striking out as irrelevant or redundant the matter inserted by plaintiff 
in the paragraphs designated and as quoted in the foregoing statement 
of facts. 

I t  may be noted that  the authorities are extremely divergent on the 
subject of liability of charitable institutions for illjuries resulting from 
the negligence of their agents or employees. See Annotations 14  A. L. 
R., 572; 23 A. L. R., 923; 30 A. L. R., 455; 33 9. L. R., 1369; 42 
4. L. R., 971; 62 A. L. R., 724; 67 A. L. R., 1112; 86 A. L. R., 491; 
109 A. L. R., 1199. ( a )  The courts of some jurisdictions deny all 
liability. (b )  Some hold such institutions as much subject as others to 
the doctrine of respondent  super ior .  (c)  But  the majority hold that in 
relation to those who rrceir-e benefits provided by it, a charitable institu- 
tion is not liable for the negligcnce of its agents or employees if it  has 
exercised reasonable care in their selection and retention. See Annota- 
tions 109 A. L. R., 1199, at 1201. 

I t  is noted also that  the decisions of this Court are in harmony ~ ~ i t h  
the view of the majority. Grecn T .  R iggs ,  167 N. C., 417, 83 S. E., 553; 
H o k e  a. Glenn ,  167 N. C., 594, 83 S. E., 807. 
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The complaint should contain "a plain and concise statement of the 
facts constituting a cause of action, without unnecessary repetition." 
(2. S., 506. I n  reply to answer of defendant, plaintiff "may allege in 
ordinary and concise language, without repetition, any new matter not 
inconsistent with the complaint, constituting a defense to the new matter 
in the answer." C. S., 525. But the statute, C. S., 537, provides that 
"if irrelevant or redundant matter" be inserted in a pleading, upon 
motion of the party aggrieved thereby, it may be stricken out. Where 
such motion has been made in apt time, "it is not addressed to the discre- 
tion of the court, but is made as a matter of right." Hosiery Mills v. 
Iiosiery Mills, 198 N.  C., 596, 152 S. E., 794; Bank v.  Atmore, 200 
N .  C., 437, 157 S. E., 129; Patterson z.. R. R., 214 N .  C., 38, 198 S. E., 
3 64. 

I n  Pemberton v. Greensboro, 203 N. C., 514, 166 S. E., 396, this Court 
said: "It is readily conceded that nothing ought to be in a complaint, 
or remain there over objection, which is not competent to be shown on 
the hearing. C. S., 506; 21 R. C. L., 452." This principle as stated 
has been quoted and paraphrased in numerous r o r e  recent decisions. 
Patterson v.  R .  R., supra; Trust  Co. v.  Dunlop, 214 N .  C., 196, 198 
S. E., 645; Duke v.  Children's Commission, 214 K. C., 570, 199 S. E., 
918; Wadesboro v. Core, 215 N .  C., 708, 2 S. E .  (Bd), 876; Hildebrand 
v. Tel. Co., 216 N.  C., 235, 4 S. E. (2d), 439. 

I n  Duke v.  Children's Commission, supra, reversing ruling of the 
court in refusing to strike out a paragraph of the complaint in which 
matter similar to that first in question here was inserted, Schenck, J., 
said: "It has been repeatedly held by this Court that in an action 
for damages for a personal injury evidence that the defendant's liability 
for the act complained of has been insured by a ihird person, is ordi- 
narily incompetent. Lyf ton  7'. Mfg.  Co., 157 N .  C., 331; Luttrell v .  
l iardin ,  193 N .  C., 266 (269), and cases there cited. Scott v. Bryan,  
210 N.  C., 478, and cases there cited. By the same token that evidence 
that the defendant is insured in a casualty company is incompetent, 
evidence that 'the defendant has made special arrarlgements to pay any 
and all judgments that might be rendered against it on account of its 
negligence or the negligence of its servants and age~ts '  is incompetent- 
both are 'entirely foreign to the issues raised by the pleadings.' Lytton 
71. Mfg. Co., supra, and other cases cited." 

See, also, Revis v. Asheville, 207 N .  C., 237, 176 S. E., 738, where the 
ruling of the court below in striking out allegations in reply of plaintiff 
to the effect that defendant carried accident liability insurance was 
affirmed on appeal to this Court. 

However, the attorney for plaintiff in brief filed in this Court makes 
these two contentions: (1) That the allegations stricken from plaintiff's 
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reply are relevant to meet the defenses set up by the defendants; and 
(2)  that the stricken portions of the reply are relevant upon the issue of 
whether the swimming pool of the defendants is in fact conducted as a 
charitable enterprise. 

1. While heretofore the exact question as applied to charitable institu- 
tions has not been passed upon by this Court, it has been held in the case 
of Borders 1 ) .  Cline, 212 N. C., 472, 193 S. E., 826, that, since deputies 
sheriff are not employees of the sheriff within the meaning of the North 
Carolina Workmen's Compensation Act, the fact that a sheriff purchases 
insurance to cover his compensation liability does not have the effect of 
enlarging or extending the language of the act so as to cover such 
deputies sheriff. 

However, the prevailing rule in other jurisdictions, with the exception 
of Tennessee, is that the fact that a charitable institution procures in- 
demnity insurance indemnifying it from liability will not impose liability 
on it for the torts of its agents where it would not otherwise be liable. 
14 C. J. S., 550, Charities Section 75; 10 Am. Jur., 701, Charities 
Section 152. See Annotations : 42 A. L. R., 971 ; 62 A. L. R., 724; 
67 A. L. R., 1112, and 109 A. L. R., 1199. Enman v. Trustees of Boston 
University (Mass.), 170 N. E., 43; McKoy v. Morgan Memorial Co-op. 
Industries and Stores, Inc. (Mass.), 272 Mass., 121, 172 N. E., 68; Levy 
v. Superior Court (Cal.), 239 P., 1100; Stonakm I ) .  Big Sisters Ifospifal 
(Cal.), 2 P. (2d), 520; Williams v. Cliurch Home, 223 Ky., 355, 3 S. W. 
(2d), 753; 62 A. L. R., 721; Mississippi Baptist Hospital v. Moore 
(Miss.), 126 So., 465; 67 A. L. R., 1106; Greatrex v. Hospital (Mich.), 
261 Mich., 327, 246 N. W., 137; 86 A. L. R., 487. 

I n  fact, in McLeod v. St.  Thomas Hospital (1936), 170 Tenn., 423, 
95 S. W. (2d), 917, the Supreme Court of Tennessee adhered to the 
above rule. However, in the case of Vanderbilt University a. Henderson, 
127 S. W .  (2d), 284, certiorari denied by Supreme Court 1 April, 1939, 
upon which plaintiff here relies, the Court of Appeals of Tennessee said: 
"It is generally held that a charitable institution is not liable for the 
negligence of its agents and servants. . . . I t  is likewise held that 
the rule of nonliability of a charitable institution is not changed by the 
reason of the fact that it carries liability insurance to protect it against 
liability which the law imposes upon it. McLeod v. St. Thomas Hos- 
pital, 170 Tenn., 423, 427, 95 S. W. (2d), 917, 918, and cases there cited : 
Greatrer 1;. Evangelical Deaconess Hospital, 261 Mich., 327, 246 N. W., 
137, 86 A. L. R., 487; ikfcKoy I ! .  Morgan llfemorial Co-op. Industries 
and Stores, 272 Mass., 121, 172 S. E., 68. But we think that in this 
State this rule of nonliability extends no further than the protection of 
the trust property of the charitable institution from being diverted from 
the purposes of the charity to the satisfaction of n tort liability.'' 
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Thus it appears that  that  Court still adheres to the principle of total 
immunity as contradistinguished from the principle of partial immunity 
recognized and adopted by this Court. Hence, in the light of the pre- 
vailing rule in other jurisdictions and of pertinent principles enunciated 
in this jurisdiction the reasoning and analogous authority set forth for 
the conclusion reached by the Court of Appeals of Tennessee are not 
sufficiently persuasive for application and adoption to the case in hand. 

2. I n  support of her second contention plaintiif relies upon decision 
of this Court in Davis v. Shipbuilding Co., 180 N. C., 74, 104 S. E., 82. 
The factual situation there is, however, distinguishable from that  here. 
There, the defendant having denied the allegation that  plaintiff's intes- 
tate, while employed by the defendant, came to his death by negligence 
of defendant, and speaking to defendant's objection to admission of 
evidence tending to show that  defendant had taken out and held indem- 
nity insurance in reference to employees engaged in work, and referring 
to Clark v. Bonsal, 157 N .  C., 270, 7 2  S. E., 954, I-elied upon by defend- 
ant. the Court said:  "It is true that  in Clark v. Bonsal, supra,  the 
Court decided that  an  injured em~loyee  could not maintain an  action 

A " 

for negligent injury against the insurance company on an indemnity 
policy as ordinarily drawn, taken out, and held by the employer for his 
own protection. Applying the principle, it  has been held in several such 
cases that  the existence and contents of such a po'icy is not, ordinarily, 
relevant on the question of damages, or on the issue as to negligence, but, 
in the present case, the defendant was endeavoring to maintain the posi- 
tion that  i t  was not then operating the plant, and the intestate, a t  the 
time of the occurrence. wasno t  in their em~lovment .  And the fact that  

1 " 
the company had taken out and then held indemnity insurance for inju- 
ries to their employees was clearly relevant in that  issue. The court was * " 

careful to restrict the evidence to the purpose indicated, and the excep- 
tion must be overruled." 

I n  the case in hand, taking out and carrying liability insurance is not 
inconsistent with defenses set up  by defendant in that  under the law as 
declared in this State a charitable institution has tort liability under 
certain circumstances, that  is, to a beneficiary of its charity for injury 
resulting from the negligence of its agents, servants and employees in 
the selection or retention of whom it has failed to exercise due care, 
Green v. Biggs, supra;  IIoke 1) .  Glenn,  supra, and .'or negligent injury to 
a servant or employee. Cownns 1 % .  IIospi fals ,  197 N .  C., 41, 147 S. E., 
672. 

Therefore, in the present case if it be conceded that defendants had 
taken out and, a t  the time of the alleged injury to plaintiff, had in effect 
a policy of insurance against liability arising out of the operation of the 
swimming pool and building referred to, in an  amount sufficient to pay 
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a n y  sum recovered by  plaintiff against  defendant  that fac t  would n o  
more tend to prove t h a t  defendants were operat ing t h e  swimming pool 
and  building as  a business enterprise f o r  profit than it would tend to 
show tha t  they were operat ing same as  a chari table  institution. 

T h e  judgment below is  
Affirmed. 

CLARKSON, J., took n o  p a r t  i n  the  consideration or  decision of this  case. 

E. R. SNYDER, DOING BUSINESS UNDER THE NAME OF SSYDEH TIRE COM- 
PANY, v. A. J. MAXWELL, CORtMISSIOSER OF REVENUE OF THE 
STATE OF NORTH CAROLINA. 

(Filed 22 May, 1940.) 

1. Taxation 5 2c- 
The classification of subjects for taxation must be based upon reason- 

able distinctions and must apply equally to a11 within each class defined. 

2. Same- 
Classifications made by the Legislature for the purpose of taxation will 

not be disturbed by the courts unless the distinctions which are  the bases 
for the classifications a re  arbitrary and unreasonable, and in passing upon 
the question the courts will take judicial notice of conditions within com- 
mon knowledge pertaining to the particular subject of the classification. 

3. Same-Subclassification of mechanical vending machines may be based 
on difference of merchandise sold therefrom. 

While vending machines may he pu t  into a class. the classification being 
based upon the economic advantage in the method of sale thus brought 
about, a further classification of such n~achines may be made based upon 
the kind of merchandise to be sold therefrom a s  affording a greater oppor- 
tunity for profitable exercise of the privilege. Snch subclassificntioii may 
be made the basis of a tax without illegal discrimination. 

4. Same--Classification of soft dr inks sold by vending machine3 for tax a t  
different ra te  than  other merchandise sold by thir method held valid. 

The provision of chapter 158, section 130, Puhlic Laws of 1939, imposing 
a license tax of $30.00 on the privilege of operating a vending machine 
selling soft drinks a t  the retail price of five cmts  while imposing a smaller 
t a s  on vending mnchines selling other Biiitls of merchandise a t  the same 
price, is held to prescribe classifications based upon real and reasonable 
distinctions, since it is n matter of c'ommon knowledge that the sale of 
soft drinks has obtained a unique commrrcinl place, nffording unusual 
opportunities for gainful retnms, th11.s justifying the imposition of 
higher license tax upon the privilege of selliiig this kind of merchandisca 
by vending machine. 
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5. Taxation § 3 0 -  
All of the subsections of section 130, chapter l58, Public Laws of 1939, 

must be construed in pari materia, and upon such colistruction i t  is held 
that the section discloses the legislative intent to impose a license tar of 
$30.00 on slot machines rending soft drinks as an exception to the general 
classification of mechanical vending machines. 

STACY, C. J., dissenting. 
WINBORNE, J., joins in dissenting opinion. 

APPEAL by plaintiff from Wdbimns, J., at J ~ m u a r y  Term, 1940, of 
WAKE. Affirmed. 

The plaintiff brought this action against the defendant Commissioner 
of Revenue to recover the sum of $30.00 paid under protest as a tax on 
the privilege of operating a vending machine selling soft drinks upon a 
deposit of five cents, under section 130, chapter 358, of the Public Laws 
of 1939. He  complains that the tax "constitutes an illegal classification, 
lacks uniformity and is arbitrary, unreasonable, discriminatory and 
unjust and is illegal and invalid." Plaintiff further contends that in this 
section of the Revenue Act the General Assembly has created as a class, 
for the purpose of taxation, "persons, firms, and corporations operating 
for gain or profit machines or devices operated upon the coin-in-the-slot 
principle" and has levied a tax of one dollar per year upon all such 
machines and devices requiring a deposit of five cents, and has, therefore, 
illegally levied upon "all such persons, firms, or corporations selling, 
through such machines or devices, soft drinks at five cents, a tax of 
$30.00 a year." Plaintiff further complains that the State has made a 
classification of all vending machines operated on the coin-in-the-slot 
principle which vend merchandise at  five cents and has taxed the same 
at one dollar, has taxed those selling soft drinks at a soft drink stand at  
$5.00, whereas the statute imposes a tax of $30.00 upon a vending device 
selling soft drinks solely. Plaintiff complains that the imposition and 
collection of the tax is in violation of section 17 of Srticle I of the 
Constitution, in that i t  deprives plaintiff of  hi^ property, contrary to 
the law of the land, and makes an arbitrary anc unreasonable discrim- 
ination against him in the classification aforesaid; that it is also repug- 
nant to section 3 of Article V of the Constitutioii of Korth Carolina in 
that the tax is not uniform, but on the contrary is arbitrary and dis- 
criminatory; and that it violates also section 1 of the 14th Amendment 
of the Constitution of the United States in depriving the plaintiff of his 
property without due process of law, and denying to him equal protection 
of the law. 

Judgment was rendered against plaintiff in the justice's court, from 
which he appealed to the Superior Court. The cause was there heard 
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and judgment rendered against the plaintiff, from which he appealed to 
this Court. 

Frank  P. Hobgood, W i l l i a m  A. Lucas, and 8. G. Bernard for p l a i n t i f ,  
appellant. 

Attorney-General McMul lan  and Assistant Attorney-General Gregory 
for the State ,  appellee. 

SEAWELL, J. Under the admissions of the parties, the only thing left 
for consideration in this Court is the constitutionality of the statute 
levying the tax. 

The challenge of the plaintiff to the validity of the privilege tax 
imposed on mechanical vendors of soft drinks may be succinctly stated 
as follows: (a )  Because it is based on an unjustifiable distinction be- 
tween mechanical devices selling soft drinks and other similar devices 
selling other merchandise, thus leading to an unreasonable classification ; 
and (b) because the law itself has selected as a classification, for the 
purpose of taxation, mechanical devices selling "merchandise" (except- 
ing certain products, as to which no controversy exists), and has at- 
tempted to discriminate within that class against devices which vend 
soft drinks solely, the said "soft drinks" being included within the term 
"merchandise." There are variations and distinctions in the attack 
made upon the statute, but we think they all may be resolved into the 
propositions laid down. We cannot agree that they are sound. 

The breadth of the classification insisted upon as representing the 
limit of legislation in that direction leads us to consider the purpose and 
effect of classification in bringing about a just and equitable distribution 
of the tax burden as required by Article V, section 3, of the Constitution. 
Manifestly such classification is essential to any orderly system of taxa- 
tion, and the lack of it is as likely to do injustice as an improper classifi- 
cation is to produce unfair discrimination. Loose and general classifi- 
cation will neither serve the Government nor protect the individuals to 
be taxed. Privileges especially are so varied in the subjects to which 
they relate, and the opportunities they afford for profitable exercise differ 
so widely, that extensive classification is imperative. 

There are two rules by which the Legislature must be governed in 
classifying subjects for taxation: First, the classification itself must be 
based upon a reasonable distinction. Cooley on Taxation, section 344, 
pp. 746, 747; American Sugar  Refining Co. v. Louisiana, 179 U. S., 89, 
45 L. Ed., 102. Second: The tax must apply equally to all those within 
the class defined. Cooley on Taxation, 4th Ed., section 269, p. 575, 
section 352, p. $50; Dalton v. Brown,  159 N .  C., 175, 75 S. E., 40; 
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State T a x  Comrs. v. Jackson, 283 U .  S., 527, 75 L. Ed., 1248, 75 A. L. 
R., 1536. 

Upon review here, the widest latitude must be accorded to the Legisla- 
ture in making the distinctions which are the bases for classification, and 
they will not be disturbed unless capricious, arbitrary, and unjustified by 
reason. Brown-Forman Co. v. Kentucky ,  217 U .  S., 563, 54 L. Ed., 833; 
Sproles v. Bin ford ,  286 U. S., 374, 76 L. Ed., 1.167; W h i t n e y  v. Cali- 
fornia, 274 U.  S., 357, 71 L. Ed., 1095. 

The Legislature is not required to preamble or label its classifications 
or disclose the principles upon which they are rrade. I t  is sufficient if 
the Court, upon review, may find them supported by justifiable reason- 
ing. I n  passing upon this the Court is not required to depend solely 
upon evidence or testimony bearing upon the fairness of the classifica- 
tion, if that should ever be required, but it is permitted to resort to 
common knowledge of the subjects under consideration, and publicly 
known conditions, economic or otherwise, which ~ e r t a i n  to the particular 
subject of the classification. 

Since the economic advantage derived from the use of a mechanical 
vendor may be regarded as the same in the sale of all merchandise 
capable of delivery in that way, this factor, as EL basis of classification, 
may be considered as canceled out. We are left to consider whether a 
distinction between the kinds of merchandise sold through such devices, 
or similar devices, may justify a further classification for the purpose of 
taxation, and whether such further classification is within the intent of 
the statute and has been therein effectively expressed. 

The contention of the plaintiff that commoditi3s comprehended in the 
general term '(merchandise" may not be further classified for the purpose 
of imposing a privilege tax on their sale, through a mechanical device 
s i ~ ~ ~ i l a r  to that through which other merchandise is sold, is opposed to 
botii theory and practice. 

Under our own Revenue Act, chapter 158, Public Laws of 1939, 
various license taxes are imposed for the privilege of engaging in busi- 
ness involving sales based upon the distinction 110th as to the quantity 
of the commodities sold under the privilege and ,is to the character and 
kind of the commodities. Peddlers selling merchandise are taxed accord- 
ingly as they sell on foot, with a horse-drawn vehicle or motor car ;  
section 121. Merchants pay one dollar for the privilege under section 
405, and, in addition, 37% of the total gross sales. Other articles, 
unquestionably merchandise, require privilege taxes at varying rates 
according to the kind of merchandise sold, as, for instance, adding 
machines, automatic sprinklers, bowie knives, ca!;h registers (and a list 
of other merchandise included under section 119), sewing machines, 
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cartridges, pistols, radio instruments, records for musical instruments, 
refrigerating machines, victrolas and records, and a host of other classi- 
fied merchandise. Dealers in coal and coke are taxed at  a different rate 
from that imposed on other commodities and, generally speaking illustra- 
tions may be added almost without limit of the universal practice ob- 
taining in this and other states involving a distinction in  the privilege 
tax according to the different kind of commodities sold. I t  is also true 
that if the merchant sells soft drinks he pays at  a different rate of tax 
from that imposed upon him for selling candy and chewing gum perhaps 
within a yard of the stand. 

The classification of privilege taxes, as illustrated, is abundantly justi- 
fied, both in texts on the subject and decisions of the courts. Cooley on 
Taxation, section 353, p. 752; Brown-Forman Co. v. Kentucky,  supra, 
affirming 125 Ky., 402, 101 S. W., 321; 12 Am. Jur., p. 193, and cases 
cited; 26 R. C. L., p. 228; S. t i .  Danenberg, 151 N .  C., 718, 66 S. E., 
301, 26 L. R. A. ( N .  S.), 890; Drug Co. v. Lenoir, 160 N. C., 571, 76 
S. E., 480. See annotations 6 L4. L. R., 1417; Mercantile Co. v. Mount 
Olive, 161 N.  C., 121, 76 S. E., 690; Leonard v. Maxwell, 216 N.  C., 89, 
93, 3 S. E. (2d), 316. 

I t  is clear that the Legislature has not exhausted its power of classifi- 
cation by making a distinction as to the manner in which an article is 
sold-as, for example, through mechanical devices-but i t  may make a 
further classification or sub-classification within reasonable limits with 
reference to the kinds of goods, wares, and merchandise which are so 
sold from them; and the fact that they are all sold in a similar manner 
will not defeat the further classification of the privilege. 

These distinctions imply a difference in the commodities which may 
reasonably affect the value of the privilege because of the expectancy 
of its more profitable exercise. We think i t  will be unquestioned that 
the soft drink trade has achieved a unique place in the commercial world, 
both as to the volume of business, the certainty of sale in comparatively 
large volume and, therefore, the opportunity for gainful return attend- 
ing the privilege of selling such merchandise. There is an  economic 
advantage to one who exercises such privilege which vindicates the classi- 
fication made by the Legislature as to the devices through which the sale 
may be made. 

The act is criticized because the tax imposed on coin-slot machines 
selling soft drinks spems to have been put out of its place and is made 
to keep company with machines making intangible returns, whereas, 
taxes upon coin-slot devices selling merchandise generally are placed 
in  another section-an anatomical misfit, like having a heart on the 
wrong side or an  upside-down stomach. But it is still there and we see 
no reason why i t  may not function. A statute is not to be condemned 
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for its informality when its intent can be reasonably discerned. Belii 
Brothers Co. v. Maxwell, Comr. of Revenue, 215 N .  C., 10. The whole 
statute must be considered in pari materia, and the imposition of the 
tax on coin-slot machines vending soft drinks must be regarded as an 
exception to the more general classification under subsection 3, forming 
of itself a sub-classification, which is valid if remonable. As to the 
reasonableness of the classification, we have already given expression. 

The judgment of the court below is 
Affirmed. 

STACY, C .  J., dissenting: Two vending machines stand side by side. 
One sells a package of chewing gum or other merchandise for five cents 
and is taxed $1.00. The other sells a bottle of Coca-Cola or other soft 
drink for five cents and is taxed $30.00. What is tbe relevantly rational 
basis of distinction between the two vending machines which justifies 
a differentiation in classification? Leonard v. Maa:well, 216 N.  C., 89, 
3 S. E. (2d), 316. The events upon which the taxer3 are laid, to wit, the 
method and amount of each sale, are the same in both instances. Change 
either, and, regardless of the character of the article sold, the tax would 
not apply. 

I t  will be noted that the subjects of the levies tire not the different 
businesses, but the manner and value of each tranaaction. The tax in 
each case is on a designated use of the vending machine and nothing else. 
I n  the one it is thirty times greater than in the ot2er. Thus the same 
thing is taxed at  different rates and results in discrimination. I t  is only 
when the article of merchandise or the soft drink is sold through the 
vending machine and at  the price of five cents that i;he tax is applicable. 

The classification seems arbitrary. Kenny Co. v .  Brevard, ante, 269, 
7 S. E. (2d), 542. 

WINBORNE, J., joins in this opinion. 

STATE r. BULLY RODGERS, PETER LOCKLEAIL A N D  WEALTHY 
LOWRY. 

(Filed 22 May, 1940.) 

Criminal Law 88 58, 81a- 
A motion for a new trial for newly discovered evidence, made in the 

trial court after decision of the Supreme Court affirming the judgment 
of conviction, is addressed to the discretion of the  trial court, and its 
refusal of the motion is not appealable. 
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APPEAL by defendants from Nimocks, J., at  January-February Crim- 
inal Term, 1940, of ROBESON. 

Motion by defendants for new trial on ground of newly discovered 
evidence. 

At the N a y  Criminal Term, 1939, Robeson Superior Court, the de- 
fendants herein were tried and convicted of conspiracy, burglary in  the 
second degree, and robbery with firearms. From judgments entered, the 
defendants appealed to the Supreme Court. The judgments were affirmed 
in an  opinion filed 13 December, 1939. 

At  the succeeding term of Robeson Superior Court following affirm- 
ance of the judgments on appeal, the defendants lodged a motion for new 
trial on the ground of newly discovered evidence on authority of S.  v. 
Casey, 201 N. C., 620, 161 S. E., 81, and S .  v. Starnes, 97 N.  C., 423, 
2 S. E., 447. The motion was duly considered and denied. 

Defendants appeal, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Pafton 
and Bruton for the State. 

J .  E. Carpenter, E. J .  & L. J .  Britt, and D. M.  Stringfield for de- 
fendants. 

PER CURIAM. The motion of the Attorney-General to dismiss the 
appeal for the reason that no appeal lies to this Court from a discre- 
tionary determination of an  application for a new trial on the ground 
of newly discovered evidence must be allowed on authority of S.  v. 
Ferrell, 206 N. C., 738, 175 S. E., 91, and Jarrett v. Ins. Co., 208 N. C., 
343. 

The case is not like C'rnne v. Carswell, 204 N .  C., 571, 169 S. E., 160, 
where the "newly discovered evidence," as this phrase is defined in the 
law, was insufficient to invoke a discretionary ruling in favor of the 
movant. 

Bppeal dismissed. 

BANK OF BLOWING ROCK, THROUGH ITS DULY ELECTED A N D  ACTING TRUS- 
TEE. H. P. HOLSHOUSER: H. E. C.OFFEY A N D  J. E. HOLSHOUSER, 
TRUSTEES FOR H. E. COFFEY, V. C. R. McIVER ASD HENRY S. DUNCAK. 

(Filed 22 May, 1940.) 
Judgments 5 39- 

Where. in an action on a judgment which had been assigned by the 
judgment creditor to a trustee for the benefit of mother. the judgment 
creditor, the trustee and the person for whose benefit the judgment had 
been assigned are all parties, the judgment debtor may not resist recovery 
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on the ground that the assignment is invalid or irregular, since to whom 
the money shall be paid does not materially alPect him so long as all 
parties concerned are parties to the action and ar'e bound by the judgment 
rendered. 

APPEAL by defendant McIver from Olive ,  Special  ' J u d g e ,  at November 
Term, 1939, of GUILFORD. N O  error. 

Civil action upon a judgment for the renewal thereof. 
At the August Term, 1939, Watauga Superior Court, judgment was 

rendered in favor of the plaintiff bank and against the defendants in the 
sum of $10,000 with interest and cost. In March, 1937, the Bank of 
Blowing Rock consolidated with the Watauga County Bank. There were 
certain assets which were not transferred to the consolidated bank. By 
action of the board of directors these assets, including the judgment 
sued upon, were delivered to a liquidating comm~ttee for collection and 
disbursement. The liquidating committee designkted H. P. Holshouser 
trustee with power to take charge of the assets remaining after the trans- 
fer to the consolidated bank, with full power to collect and disburse. 
On 4 August, 1938, H.  P. Holshouser, trustee, transferred and assigned 
the judgment in controversy to J. E. Holshouser for the use and benefit 
of H. E. Coffey. 

At the conclusion of the evidence for the plaintiffs, the defendants 
having offered none, the jury, under instructions 'sf the court, in answer 
to the issue submitted, found that the defendant McIver is indebted to 
the plaintiff Holshouser, trustee for Coffey, in the sum of $10,025. 
From judgment thereon defendant McIver appealed. 

Glidewell  & Glidewell  for appel lant .  
H o y l e  & H o y l e  and E u g e n e  T r i v e t t e  for a p p e l ! ~ e s .  

PER CURIAM. Although the record is short the defendant makes thirty 
assignments of error. After an examination of each assignment we find 
no sufficient cause for disturbing the judgment. 

If the transfer from the plaintiff bank to t h ~  plaintiff Holshouser, 
trustee for H. E. Coffey, is invalid or irregulain, as contended by the 
appellant, it must be noted that the bank and J. E. Holshouser, trustee, 
are parties plaintiff. To whom the money due shall be paid does not 
materially affect the defendant so long as all parties concerned are 
parties to the action and are bound by the judgment rendered. 

No error. 
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STATE v. L. A. HODGES. 

(Filed 22 May, 1940.) 
Bastards 8 7- 

Where the defendant acknowledges paternity, a prosecution for his 
failure to support his illegitimate child must be instituted within three 
years from the date of an acknowledgment of paternity made within three 
years from date of the birth of such child. Chapter 217, Public Laws 
of 1939. 

APPEAL by defendant from Johnston, Special Judge, a t  March Term, 
1940, of CUMBERLAND. Reversed. 

Upon appeal from a recorder's court of Cumberland County, the 
defendant was convicted a t  March Term. 1940. of Cumberland Counts 
Superior Court, upon a warrant  charging that  "on or about the 5th day 
of October, 1938, L. A. Hodges did unlawfully, willfully and failed and 
neglected to provide for his two illegitimate children, L. A. Hodges, J r . ,  
age nine years, and Dorothy Mae Hodges, age six years, and has not 
provided for their support in any way since the above date against the 
form of the State in such cases made and provided and contrary to the 
law and against the peace and dignity of the Strte." N o  objection was 
made to the form or substance of the warrant. 

The evidence was substantially as follows: 
Cleo 31. Young, an  unmarried woman, testified that  while she had 

never lived with the defendant. she had had two children. of which the 
defendant was the father. They are aged nine years and six years, 
respectively. Defendant, beginning with the time that  the older child 
was born, supported the boy a t  birth and all the way through, and paid 
the doctor's bill and supported the boy until October, 1938. When the 
little girl was born, the defendant was serving a term in the penitentiary. 
When he got back he started to take care of this child, just like the boy. 
This little girl was about two years old when he started to support her. 
H e  clothed the two children, sending money every month, sometimes 
$10.00 and sometimes $20.00. H e  was also taking care of the mother. 
H e  discontinued support about 5 October, 1938. 

The defendant acknowledged to the mother that he was the father of 
the children, and would come to see them every two or three months, or 
oftener, taking the mother and children down the street and buying 
clothes. 

The evidence discloses the fact that  the defendant had money and gave 
money to the mother of the children while he was serving his peniten- 
t iary term. 
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The evidence further discloses that the defendant, just prior to his 
incarceration, had taken the witness to Florida, after the boy had been 
born and while she was pregnant with the little girl. They lived to- 
gether in the same apartment in Florida as man and wife. 

At the conclusion of the State's evidence, the defendant moved for a 
directed verdict, which was denied, and defendant excepted. 

Defendant announced that  he would offer no evidence and renewed 
his motion for a directed verdict, which was denied, and defendant again 
excepted. 

I n  his charge to the jury, the judge instructed them that defendant's 
counsel had, in the presence of the jury, enterell a n  admission that the 
defendant was the father of the bastard childrm and, therefore, under 
the plea of not guilty, the one issue was submitted to the jury:  "Has 
the defendant willfully refused to support the two illegitimate children 
born to Cleo Young?'' The jury answered the issue "Yes" and, there- 
upon, judgment was rendered that the defendan; pay to the clerk of the 
court on the 10th day of each month the sum 3f $30.00, to be used in 
support of the two children, and that at  the June Term of the Superior 
Court the defendant should appear before the court and show the judge 
presiding at  that  time what might be his ability to pay, and i t  was 
suggested that this allowance be adjusted to the ability of the defendant 
to pay a larger or smaller sum, if necessary, according to his earning 
capacity. 

From this judgment the defendant appealed, assigning as errors, ( a )  
the refusal of the court to allow the motion for a directed verdict of not 
guilty a t  the close of the State's evidence; (b) the refusal of the court to 
allow the motion for a directed verdict of not guilty upon a renewal of 
the motion a t  the close of all of the evidence; ( c : ~  the refusal of the court 
to set aside the verdict and allow a new trial upon motion made upon a 
return of the verdict and prior to signing of judgment; and ( d )  the 
pronouncement of the judgment. 

Attorney-General  M c M u l l a n  and  Ass i s tan f  - 4 f t o r n e p G e n e r a l  B r u t o n  
and P a t t o n  for the  S t a t e ,  appellee. 

J o h n  H .  Cook and L e R o y  Sco t t  f o r  de fendan t ,  appel lant .  

PER CURTAM. Chapter 217, Public Laws of 1939, section 3, amending 
the Bastardy Act, prorides as follows : "Proce~?dings under this act to 
establish the paternity of such child may be instituted a t  any time 
within three years next after the birth of the child, and not thereafter: 
Provided, however, that  where the reputed fath2r has acknowledged the 
paternity of the child by payments for the s u p ~ o r t  of such child within 
three years from the date of the birth thereof, and not later, then, in 
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such case, prosecution m a y  be brought under  the  provisions of this  ac t  
within three years  f r o m  the  date  of such acknowledgment of the  patern- 
ity of such child by the  reputed fa ther  thereof.'' 

Under  this  statute, a s  construed by  the  Court-S. v. Killian, 
ante, 339-where acknowledgment h a s  been made  of t h e  paterni ty of 
the  child by  payments  f o r  i ts  support  within three years from the date 
of the birth, prosecution f o r  non-support m a y  be brought within three 
years thereafter,  bu t  a l a te r  acknowledgment, made more t h a n  three 
years  f rom the  birth, will not avail to  prevent the  running  of the statute. 
Comparing the  dates i n  the  record with those disclosed in the evidence, 
the  prosecution was begun too late, and  the judgment of the  court 
below is 

Reversed. 

M. H. RHODES, INCORPORATED, A N D  VEHICULAR PARKING. LIMITED, 
v. CITY OF RALEIGH. 

(Filed 8 June, 1940.) 

1. Appeal and  Er ror  s 40g- 

The Supreme Court will not decide the constitutionality of an ordinance 
when the appeal may be determined on the grollnd of want of statutory 
power in the municipality to establish the regulation. unless strong con- 
siderations of public necessity appear. 

2. Municipal Corporations 36- 

A municipality has only that police power given it  by statute. and since 
such statutes involve matters of common right, they must be strictly 
construed. 

3. Municipal Corporations § 39- 
A municipality may enact ordinances providing reasonable regulations 

for the use of i ts  streets for the parking of motor vehicles, but the restric- 
tions imposed must have some reasonable relation to the conditions sought 
to be remedied. 

4. Same- 
There is no reasonable relationship between the imposition of a meter 

charge for use of parking spaces within the time limits allowed by ordi- 
nance and the prevention of the use of a parking space by the same car 
for an unreasonable time to the detriment of the rights of others. 

5. Same- 
A meter charge for the use of parking space cannot be upheld on the 

ground that the charge is an inspection fee, since the object of the charge 
is solely to prevent the violation of parking ordinances or to detect and 
prove such violations, and bears no relation to fees imposed to defray the 
expense of inspecting a business or merchandise, the inspection of which 
is necessary to the public health, safety and welfare. 
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6. Same- 
A meter charge imposed by a municipality for the parking of motor 

vehicles is in effect a revenue measure imposing an excise tax for the 
privilege of using parking space, and the municipality is without authority 
to impose such tax, municipalities being limited by the Motor Vehicle Act, 
chapter 2, section 29, Public Laws of 1921 ; Michie's Code, 2612 ( a ) ,  to the 
imposition of a $1.00 license fee upon each local vehicle. 

DEVIN, J., dissents. 

*APPEAL by defendant from Harris, J., a t  May Criminal Term, 1940, 
of WAKE. Reversed. 

This is an  action brought by the plaintiffs to secure a declaratory judg- 
ment construing certain ordinances of the city of Raleigh relating to 
parking meters, passing upon their validity, an13 declaring the relation 
of the parties thereto. 

The plaintiffs complained that  they had sold to the city of Raleigh a 
number of parking meters under certain ordinances relating to their 
establishment enacted by the City Council. 

The parking meters are described as coin-slot devices permanently 
fixed a t  the street curb line in front of the space marked for the parking 
of motor vehicles. They are operated by the ins8:rtion of an  appropriate 
coin according to the time during which the car is permitted to remain 
parked.  heir operation, the parking privilegl: thus secured, and the 
general purport of the ordinances and procedure thereunder may be 
better understood by the citation of pertinent parts of the ordinances. 

These provide for the establishment of parking meter zones, wherein 
motor vehicles may be parked during certain periods of time on every 
day except Sunday, and provide for the installation of "parking meters" 
in spaces designated on the streets. They further provide: "When any 
vehicle is parked in any space . . . i n  front  of which is located a 
parking meter, the . . . driver of said vehicle shall, upon entering 
the said parking space, immediately deposit a five-cent coin, or a one-cent 
coin, depending upon the length of time sail3 . . . driver shall 
require, in the parking meter . . . in front of said parking space, 
and shall set said meter in accordance with inst iwtions contained there- 
on;  and the said parking space may then be used by such vehicle during 
the parking limits provided. . . . If said veh cle shall remain parked 
in such parking space beyond the period of ont: hour upon the deposit 
of a five-cent coin, or a period of twelve minutt:s upon the deposit of a 
one-cent coin, the said parking meter shall display a sign indicating 
illegal parking, and in that  event such vehicle shall be considered parked 
over-time." 

The ordinances provide penalties for parking over-time and for other 
violations of their provisions, limit the consecutive depositing of coins, 
provide for loading zones, etc. 
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I t  is provided: "The five and one-cent coins required to be deposited 
as provided in this Ordinance are hereby levied as police regulation, 
traffic control, and inspection fees to cover the cost of inspection and 
regulation involved in the inspection, installation, operation, control and 
use of the parking spaces, parking meters and traffic control described 
herein and involved in checking up and regulating traffic and the parking 
of vehicles in the parking meter zone created hereby." 

"This Ordinance being a police and traffic regulation and in the inter- 
est of the public safety, shall take effect from and after the date of its 
passage." 

The complaint states that the zone marked out for parking under this 
plan was under an ordinance prescribing the general one-hour parking 
limit prior to the revision brought about by the cited ordinances. 

Plaintiff company and the city of Raleigh entered into contract 
for the sale and installation of parking meters distributed by plaintiffs, 
under which the meters and installation thereof should be paid for by the 
city. The contract was not to come into effect until the validity of the 
ordinances and the right of the city, under the Constitution of North 
Carolina and appropriate statutes, to install and operate the parking 
meters, should be passed upon by the Court. 

The defendant agreed with the plaintiffs for the installation of other 
parking meters under the ordinances cited, or similar ordinances, and 
the defendant has refused to go further with the contract until the ordi- 
nances have been made the subject of a declaratory judgment of the 
Court sustaining their validity. 

Upon the hearing of the matter before Judge Harris, the power of the 
municipality to purchase, install, and operate parking meters, as de- 
scribed in the pleadings a d  in the ordinances, was sustained, and the 
ordinances held to be valid. From the judgment, the defendant appealed. 

Roya l l ,  Gosney & Srnifh for plaintif fs,  appellees. 
B u n n  & Arendel l  for de fendan t ,  appel lant .  

SEAWELL, J. The appellant contends that the defendant city had no 
constitutional or statutory authority to enact an ordinance imposing a 
charge for parking in the streets. The appellees contend that the city 
does have such power under the following statutes: C. S., 2787 (11)) 
authorizing municipalities "to adopt such ordinances for the regulation 
and use of the streets as it may deem best for the public welfare of the 
citizens of the city; C. S., 2787 (31), authorizing municipalities "to pro- 
vide for the regulation, diversion, and limitation of vehicular traffic on 
public streets and highways" for public safety; C. S., 2793, relating to 
streets, giving the municipality authority to "regulate and control the 
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use thereof by vehicle"; C. S., 2789, declaring that the particular powers 
given by the act shall not be deemed exclusive, but that the city shall 
have and exercise all other powers which are now or may be hereafter 
granted to cities under the laws of the State; C. S., 2787 (29), author- 
izing the municipality "to provide for all inspect.ions which may be expe- 
dient, proper, or necessary for the welfare, safety and health of the city 
and its citizens and regulate the fees for such inspection"; C. S., 2787 
(7), authorizing the municipality "to pass such ordinances as are expe- 
dient for maintaining and promoting the peace, good government, and 
welfare of the city, and the morals and happines3 of its citizens, and the 
performance of all municipal functions"; C. S., 2623 (5), giving the city 
authority to make such orders for the use of its property "as the inter- 
ests of the town require"; 0. s., 2623 (7)  ( 9 ) ,  conferring general 
powers to provide for municipal government and to do what is necessary 
therefor; C. S., 2673, authorizing the municipality to enact such ordi- 
nances, not inconsistent with the statutes, as the governing body may 
deem necessary for the better government of the town; C. S., 2787 (5).  
giving authority for a municipality to "regulatd' all public works and 
improvements; and C. S., 2787 ( I ) ,  authorizing abatement of nuisances 
on public property. 

The list of statutes upon which plaintiffs rely seems to be exhaustive. 
I t  is a settled policy of this Court not to upon the constitution- 

ality of a measure, when its validity may be decided upon other ques- 
tions presented, unless strong considerations of pc.blic necessity appear. 

A careful examination of the statutes called to our attention leads us 
to the conclusion that none of them confers upon the city the necessary 
authority to enact ordinances imposing a fee, dr charge for a 
parking space, or an inspection fee in connection with the administration 
and enforcement of the law. 

Ordinances passed under authority of any or all of the statutes men- 
tioned must be referred to the exercise of the police power. We think 
it is recognized by the litigant parties that the police powers of munici- 
palities are not implied from sovereignty impar1,ed to them for govern- 
mental purposes. Such as they have are conferred by statute, and their 
exercise, where matters of common right are involved, are subject to 
strict construction. Slaughter v. O'Bevry, 126 N. C., 181, 35 8.-E., 241; 
S. v. Burbage, 172 N .  C., 876, 878, 99 S. E., 795,. 

The powers conferred by the statutes cited are broad enough to cover 
the exercise of the police power in the regulation of traffic on the streets, 
undoubtedly, and authorize the enactment of ordinances providing rea- 
sonable regulations for their use in parking, sub,ject to the principle we 
have just stated-that the exercise of police power in this regard must be 
strictly construed. But the mere fact that such rictivity-that is, use of 
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the streets in parking-is a proper subject of police regulation, does not 
mean that any sort of restriction, whether appropriate or inappropriate, 
may be applied at discretion. 

We do not attempt to make a choice of remedies for the municipality 
where both may be legitimate, but there must be some reasonable relation 
between the restriction applied and the condition sought to be remedied, 
otherwise the restriction must be held to be invalid. 8. v. Harris, 216 
N .  C., 746, 759; Leggetts v. Baldridge, 278 U .  S., 105, 111; Meyer v. 
ATebraska, 262 U .  S., 390, 67 L. Ed., 1042, 29 A. L. R., 1446. 

Parking, generally speaking, is not the thing at which the corrective 
regulation is aimed. I t  is the occupation of the parking space by the 
same car for an unreasonable length of time, to the detriment of the 
rights of others. Fairly considered, we can find no substantial relation 
between the meter charge and the correction of this evil. The ordinances 
themselves discount such a claim, since their effectiveness does not de- 
pend in any way on the meter charge, but, as heretofore, upon a specifi- 
cation of the period during which it is lawful to park. 

The validity of the ordinances is hardly to be sustained on the theory 
that the meter charge is a proper inspection fee which, in part at  least, 
is its declared purpose. One who parks a motor vehicle is not, in that 
particular act, engaged in any business or enterprise demanding inspec- 
tion, nor is he offering anything to the public the inspection of which is 
necessary to the public health, safety, or welfare. Ender such a view 
of the meter charge, and its purpose, the person subjected to it is merely 
being forced to pay for the means used to prevent his violating the law, 
or for the detection and proof of such violation. On the same principle 
a charge might be made against any person in connection with his use 
of the streets in ordinary travel, to defray the expenses of supervising 
him personally, the expenses of the watch kept by the police to prevent 
his violation of any other traffic laws, or to facilitate his conviction for 
an infraction of the criminal law. Such an inspection we do not con- 
sider within the contemplation of the statute. 

On examination of the whole record, and especially in view of the 
want of relation of the meter charge to the regulation sought to be 
effected, we do not find it free from suggestion that the meter charge is, 
in reality, an excise tax for the privilege of using the parking space, 
and, hence, a revenue measure. There is, of course, no statutory author- 
ity for the imposition of such a tax. On the contrary, any imposition 
which the city might make in that regard is, no doubt, limited by the 
Motor Vehicle Act, chapter 2, section 29, Public Laws 1921 (2612 a, 
Michie's Code), which provides a license fee of one dollar for such 
vehicle, applicable to local cars, presumably already imposed. 
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"A municipality cannot, under the guise of a public regulation, impose 
a revenue tax when it has no authority to impose a revenue tax." Cooley 
on Taxation, 4th Edition, section 1680; 3 McQuillin Mun. Corp., section 
987. Nor  does the mere power to regulate authorize the imposition of a 
tax on the privilege sought to be regulated. A municipal power to regu- 
late an  occupation does not include the power to compel the payment of 
an  occupation tax as a method of police regulation. 3 McQuillin Mun. 
Corp., sections 986-990; Cooley on Taxation, 4th Ed., see. 1680. We 
are of the opinion tha t  the s a k e  principle applies to a statute authoriz- 
ing the regulation, but  not the taxation, of a privilege of the kind con- 
sidered in the case a t  bar. 

Whether constitutional laws may be enacted to give municipalities 
authority for the power here sought to be exercised, we do not attempt 
to determine. o t h e r  questions may be involved which can be met only 
when they arise. We only say that  we find no such authority in the 
cited statutes, or others to which our research has extended. 

The contracts made between the parties are milde to depend upon the 
validity of the ordinances as declared by the Court. Since the ordi- 
nances are held to be invalid. the contracts are not enforceable. 

The  judgment of the court'below is 
Reversed. 

DEVIN, J., dissents. 

SIR WBLTER LODGE, No. 411, INDEPENDENT ORDER O F  ODD 
FELLOWS, v. JOHK P. SWAIN ET AL. 

(Filed 8 June, 1940.) 

1. Charities IS 1- 
An organization empowered by its charter to hold real and personal 

property for commercial purposes provided the profits therefrom, if any, 
are used for the benefit of widows and orphans of deceased members or 
for such charitable and benevolent purposes as i t  may deem necessary or 
expedient, with further provision that its funds, property and income 
should not be divided in any manner among its members except as pro- 
vided by law i s  held to hold the corpus of its property for business or 
commercial purposes. 

2. Taxation 8 20- 

The Legislature in exempting property from t~ixation, Art. V, sec. 5, is 
required to observe the basic principle of equality, and exemptions allowed 
by it must be uniform within the class as requir1.d by Art. V, sec. 3, both 
before and after its amendment. 

3. Same-- 
Taxation is the rule; exemption the exception. 
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. 4. Same--Legislature may not  exempt from taxation property held by 
charitable organization for  commercial purposes. 

The power granted the Legislature to exempt property from taxation is 
limited by the language of Art. V, sec. 5, to property held for educational, 
scientific, charitable or religious purposes, the purpose for which the prop- 
erty is held and not the character of the corporation or association hold- 
ing the property being the basis for the grant of permissive power to 
exempt, and the Legislature has no power to exempt property held by a 
religious or charitable corporation or organization for business or com- 
mercial purposes. 

6. Sam* 
The provisions of the Revenue Acts exempting property from taxation 

must be considered in connection with Art. V, sec. 5, of the Constitution, 
since the General Assembly has no power to exempt property from taxa- 
tion beyond the permissive power granted i t  by this section. 

6. Same--Property held by charitable organization for  commercial pur- 
poses is not exempt from taxation. 

Plaintiff association was empowered by its charter inter alia to hold 
real estate provided the profits therefrom, if any, were used for the benefit 
of widows and orphans of deceased members or for such charitable and 
benevolent purposes as  i t  deemed necessary or expedient to the successful 
prosecution of its charter provisions. During the years 1934 through 1939 
i t  owned a building in which it  maintained its lodge rooms and rented the 
remainder of the building for use a s  offices and stores on the basis of a 
commercial enterprise and used the entire rents therefrom for repairs and 
the payment of the mortgage indebtedness on the building. Held: Since 
the building is held for business or commercial purposes it  is subject to 
the assessment of ad valorem taxes of the city and county in which i t  is 
situate for the years in question. Public Laws of 1933, chapter 204, 
section 304 (4 -A)  ; Public Laws of 1935, chapter 417, section 304 (4-A) : 
Public Laws of 1937, chapter 291, section 600 ( 7 )  ; Public Laws of 1939, 
chapter 310, section 600 ( 7 )  ; Constitution of North Carolina, Art. V, sec. 5. 

APPEAL by defendants f r o m  Williams, J., a t  February  Term, 1940, of 
WAKE. 

Civil action to  restrain t ax  sale and  t o  have listing and  assessment of 
plaintiff's property declared illegal and of n o  effect. 

T h e  plaintiff is a corporate ent i ty  chartered by  the  Secretary of S ta te  
on 7 Ju ly ,  1933, and  owns a ten-story office building s i tuate  a t  the  south- 
east corner of H a r g e t t  and  Sal isbury Streets i n  the  city of Raleigh. 
T h e  local taxing authorities, defendants herein, caused this  property to 
be listed and  taxes levied against i t  f o r  the  years  1934 to 1939, inclusive, 
which the plaintiff protests on the  ground t h a t  it is  not  subject t o  taxa- 
tion, o r  t h a t  i t  is  exempt f rom a n  ad valorem assessment. 

A jury  t r i a l  was waived and the  controversy submitted to  the  court  fo r  
final determination, both as  to  the  l aw a n d  the  facts, which, i n  summary,  
follow : 

1. As set out  i n  its charter,  the  plaintiff was incorporated t o  promote 
the  common welfare of i ts  members;  to  advance the cause of humani ty ;  
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to create greater interest in the cause of benevolence and charity; to 
promote friendly and social intercourse; to protect the widows and 
orphans of deceased members, and to secure for themselves and their 
successors the blessings of friendship, love and truth. 

2. The plaintiff was chartered with a membership of five. I t  now has 
:E membership of forty-three. Each member is required to pay dues in 
the amount of $6.00 annually, and is entitled to sick and death benefits. 
Two-thirds of these dues goes to the Grand Lodge of the Order of Odd 
Fellows, and the remaining one-third is retained bsy the plaintiff for the 
expenses of its lodge. 

3. The plaintiff is given authority to purchase, lease and otherwise 
acquire, hold, mortgage, convey and otherwise dispose of all kinds of 
property, both real and personal, provided the profits arising therefrom 
shall be used for the benefit of widows and orpkans of deceased Odd 
Fellows in North Carolina, or for such charitable and benevolent pur- 
poses as may be deemed necessary or expedient for the successful prose- 
cution of the objects and purposes for which the corporation is created. 

4. I t  is set out in the by-laws of the plaintiff corporation that its 
funds, property and income "having been raised for the purpose of re- 
lieving sick and distressed brethren and for other charitable purposes in 
the Order are not to be divided in any manner among the members or 
used for any purposes except as provided by law." 

5. The plaintiff acquired the ten-story office building described in the 
pleadings, on 28 May, 1934, by assignment from the highest bidder at 
commissioner's sale and agreed to assume the mortgage indebtedness of 
its predecessors in title, amounting to $315,000.00. Plaintiff owns no 
other property. 

6. Thereafter, on 2 August, 1937, the plaintiff rc?financed its indebted- 
ness on the building executing a first mortgage in the sum of $215,000.00 
and a second mortgage in the amount of $22,500.00. All rent, interest 
or income previously received was used exclusively in the payment of 
interest on its indebtedness, and since the refinancing, all rent, interest 
or income has been, and still is, used exclusively in the payment of prin- 
cipal and interest on the mortgage indebtedness. This indebtedness now 
amounts to approximately $212,000.00. 

7. I n  1936, the plaintiff remodeled its lodge rooms and converted a 
portion thereof into offices at  a cost of approxiriately $12,500. This 
was done in order to increase its income from the property and to pro- 
vide additional funds for payment on its indebtedness. The expenditure 
was made possible by the bondholders waiving interest accrued and pay- 
able on two interest payment dates, which amountsd to $15,750.00. 

8. Other repairs and improvements on the property have been made 
from time to time in order to render it self-supporting, which the court 
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finds were necessary for its preservation and to provide income for the 
liquidation of the bonded indebtedness. 

9. The plaintiff maintains its lodge rooms on a part of the tenth floor 
of its building, and rents the remainder of the building for use as offices 
and stores on the same basis as other properties similarly situated, i.e., 
on the basis of a commercial enterprise. 

10. The plaintiff has at no time made any payments, donations or 
contributions to any charitable purpose from the operation of its 
building. 

Upon the foregoing determinations, the trial court concluded that the 
plaintiff is a nonprofit, benevolent and charitable corporation, and holds 
the property in question for the benefit of a charitable, benevolent and 
patriotic institution or order. 

Whereupon, it was adjudged that the listing and assessment of taxes 
against the plaintiff's property for the years 1934 to 1939, inclusive, was 
invalid and contrary to law. 

From this conclusion and adjudication, the defendants appeal, assign- 
ing errors. 

W .  H.  Yarborough ,  Jr . ,  and Bzmn & Arendell  for plaintif f ,  appellee. 
Jones  & Brassfield for defendants ,  appellants.  

STACY, C. J. The question for decision is whether the ten-story office 
building situate at the southeast corner of Hargett and Salisbury Streets 
in the city of Raleigh and owned by the plaintiff is subject to an ad 
valorem assessment and taxation for the years 1934 to 1939. The record 
suggests an affirmative answer. 

First. I t  is provided by the Revenue Act of 1933, ch. 204, sec. 304 
(4-A), Public Laws 1933, that the following real property, and no other, 
shall be exempted from taxation: "Property belonging to or held for the 
benefit of . . . charitable . . . or benevolent institutions or 
orders, where the rent, interest or income from such investment shall be 
used exclusively for . . . charitable . . . or benevolent pur- 
poses, or (to pay) the interest upon the bonded indebtedness of said 
. . . charitable or benevolent institutions." This same provision was 
brought forward in the Revenue Act of 1935, ch. 417, sec. 304 (4-A), 
Public Laws 1935, and was therefore in force from 1933 through 1936. 

I t  is the position of the plaintiff that for the years 1934 and 1935 its 
real property was not subject to an ad valorem assessment and taxation, 
under the revenue acts then in force, because the rent, interest or income 
from its investment was used exclusively to pay the interest on its 
bonded indebtedness. 

Plaintiff concedes that for the year 1936 its position in this respect is 
somewhat imperiled by the fact that a part of its income for that year, 
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to wit, $12,500, was used in converting some of its lodge rooms into 
offices for rent. I t  is pointed out, ho-#ever, that this was made possible 
by the bondholders waiving interest in the amount of $15,750.00, so 
that in the end, it is contended, the result was the same as paying interest 
on its bonded indebtedness. Hence, plaintiff says its property ought not 
to be taxed for the year 1936. 

I t  is also found as a fact that other necessary repairs and improve- 
ments have been made from time to time and paid for out of the income 
derived from the building. What effect, if any, this would have upon 
the case is regarded as incidental in view of the matters hereafter to be 
considered. 

I t  is provided by the Revenue Act of 1937, ch. 291, sec. 600 (7),  
Public Laws 1937, that the following real property, and no other, shall 
be exempted from taxation : "Property beneficiall*~ belonging to or held 
for the benefit of . . . charitable . . . benevolent, patriotic . . . 
institutions or orders, where the rent, interest 3r income from such 
investment shall be used exclusively for . . . charitable . . . or 
benevolent purposes, or to pay the principal or interest of the indebted- 
ness of said institutions or orders." This same provision was brought 
forward in the Revenue Act of 1939, ch. 310, sec. 600 ( 7 ) ,  Public Laws 
1939, and was therefore in force from 1937 through 1939. 

I t  is the position of the plaintiff that for the last three years-1937 to 
1939, inclusive-its real property was not eubjtlct to an ud valorem 
assessment and taxation, under the revenue acts then in force, because 
the rent, interest or income from its investment was used exclusively to 
pay principal and interest on its indebtedness. 

Whether the plaintiff is a charitable organization as respects the dues 
of its members may be put aside as inapplicable to the present contro- 
versy, for it is quite apparent from its charter provisions that the real 
estate holdings, which alone are here involved, stand upon a different 
footing. Dakota Lodge of Odd Fellows v. Y a n k t o n  County,  56 S .  D., 
234, 228 N. W., 238. Indeed, the by-laws of thl3 plaintiff corporation 
culminating with the provision that its funds, property and income "are 
not to be divided in any manner among the mernbers or used for any 
purposes except as provided by law," would seem to indicate a beneficial 
organization for the mutual protection of its members and the widows 
and orphans of deceased members, with the benejits to be paid to them 
as a matter of right rather than as a matter of charity. S. v. Dunn,  
134 N. C., 663, 46 S. E., 949; Merrick Lodge v .  Ll?xingfon,  175 Ky., 275, 
194 S. W., 92. The statute has reference to a charity in fact as distin- 
guished from one in theory or promise. People 21. Rockford Lodge, 348 
Ill., 528, 181 N. E., 432. 
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However, without definite determination of the character of the plain- 
tiff in this respect, and passing the question for the moment, i t  will be 
observed there is no limitation on the plaintiff's power to engage in com- 
mercial activities with all kinds of property, both real and personal, 
provided the profits arising therefrom, if any, are used for the benefit of 
widows and orphans of deceased Odd Fellows in North Carolina, or for 
such charitable and benevolent purposes as may be deemed necessary or 
expedient to the successful prosecution of its charter provisions. Mer- 
rick Lodge v. Lexington,  supra. I ts  funds, property and income are not 
to be divided in any manner among its members, or used for any pur- 
poses, "except as provided by law." Thus it appears that the corpus of 
plaintiff's real estate is held for business or commercial purposes. Latta v. 
Jenkins,  200 N .  C., 255, 156 S. E., 857; Annotations: 22 A. L. R., 907. 
and 83 A. L. R., 773. At no time has any of the rent or income derived 
from the operation of its building been devoted to a charitable purpose. 

Second. The people of the State, speaking through the Constitution, 
have expressed their will on the subject as follows: 

1. "Laws shall be passed taxing by a uniform rule . . . all real 
and personal property, according to its true value in money." Art. V, 
see. 3. By amendment adopted at  the general election in 1936, this was 
changed to read: "The power of taxation shall be exercised in a just 
and equitable manner. . . . Taxes on property shall be uniform as 
to each class of property taxed." Ch. 248, Public Laws 1935. Reference 
is made to the section before and after the amendment only because the 
time in question extends across the period of change, albeit the principle 
for which it is cited-uniformity within the class-remained the same. 
Leonard v. Maxwell,  216 N .  C., 89, 3 S. E. (2d), 316. 

2. "Property belonging to the State or to municipal corporations shall 
be exempt from taxation. The General Assembly may exempt . . . 
property held for educational, scientific, literary, charitable, or religious 
purposes," etc. Art. Q, sec. 5. 

I n  interpreting these provisions of the Constitution, it has been ad- 
judged that the basic principle, as expressed therein, is equality, and that 
discrimination is to be eschewed. Comrs. v. W e b b ,  160 N .  C., 594, 76 
S. E., 552; Warrenton  v. W a r r e n  County ,  215 X. C., 342, 2 S. E. (2d), 
463. Fair play is the main thesis of the Constitution. 26 R. C. L., 332. 
Taxation is the rule; exemption the exception. Benson v. Johnston 
County ,  209 N .  C., 751, 185 S. E., 6 ;  Loan Assn. v. Comrs., 115 N .  C., 
410, 20 S. E., 526; Redmond v. Comrs., 106 N .  C., 122, 10 S. E., 845. 

The power to grant exemptions under authority of the second sentence 
in Art. Q, see. 5, which may be exercised in whole, or in part, or not at 
all, as the General Assembly shall elect, is limited to property held for 
one or more of the purposes therein designated. Southern  Assembly v. 
Palmer,  166 N.  C., 75, 82 S. E., 18; United Brethren v. Comrs., 115 
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supposed to be withdrawn from the competit:.ve field of commercial 
activity, and hence it was not thought violative of the rule of equality or 
uniformity, to permit its exemption from taxation while occupying this 
favored position. But when it is thrust into the business life of the com- 
munity, it loses its sheltered place, regardless of the character of the 
owner, for it is then held for profit or gain. Trustees v .  Avery County,  
184 N .  C., 469, 114 S. E., 696. The test to be applied in determining the 
validity of exemptions granted under this provision of the Constitution is 
the purpose for which the property is held. Davis v .  Salisbury, 161 
N. C., 56, 76 S. E., 687; Corp. Com. v. Construc5on Co., 160 N. C., 582, 
76 S. E., 640. Note, the language is not that the General Assembly may 
exempt property held by educational, scientific, literary, charitable, or 
religious institutions, but the grant is in respect of property held for one 
or more of the designated purposes. Latta v. Jenkins,  supra. I t  is true 
that property held for one or more of these purposes is usually held by 
an institution of such like character, still it does not follow that an insti- 
tution of a given kind necessarily holds all of its property for a kindred 
purpose, or for any of the purposes enumerated in this section of the 
Constitution. Warrenton v. Warren County,  su,wa. I t  is not the char- 
acter of the corporation or association owning the property which deter- 
mines its status as respects the privilege of exemption, but the purpose 
for which it is held. Grand Lodge, F. '4. M., v .  Tay lor ,  146 Ark., 316, 
226 S. W., 129. This is the plain meaning and intent of the Constitu- 
tion. Corp. C'om. v. Construction Co., supra. 

The revenue acts, therefore, and the exemptions contained therein, 
must be read in the light of the constitutional p a n t  under which they 
were enacted, and they should be interpreted accordingly. I n  this re- 
spect, the General Assembly is confined to the circumference of its 
powers. Southern Assembly v. Palmer, supra. 

Conceding that the General Assembly may have placed a broader inter- 
pretation upon Art. V, sec. 5, of the Constitution than is warranted by 
its language, induced no doubt by dicta contained in some of our deci- 
sions, it does not follow that the pervading principle of the Constitution, 
which is equality, should ergo be abandoned, or that the discretionary 
power of exemption, contained therein, should be extended to property 
held and used for purposes other than those specifically mentioned. The 
grant is limited in its terms, and the power to exempt stops at  the bound- 
ary of the grant. 

On the record as presented, it would seem that, for the years in ques- 
tion, the plaintiff's office building is subject to an ad valorem assessment 
and taxation. 

Reversed. 
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J. R. THAMES AND 0. W. CLARK v. GRACIE WILKINS GOODE. 

(Filed 8 June, 1940.) 

1. Wills 8 33-Word "heir" held t o  mean issue, and devisee took fee de- 
feasible upon death without issue. 

Testator had more than two children. and devised the land in auestion 
to two of them, with provision that  if either should die without "an heir 
that his share of said-property be the property of the surviving brother." 
Held: Each of the devisees took a one-half interest in fee as  tenant in 
common, subject to be defeated upon death without issue, and a contingent 
remainder interest in his brother's share, i t  being apparent that  the word 
"heir" in the devise was not used in its lechnical sense, but that the 
testator intended i t  to mean issue or lineal descendants. 

2. Wills $ 46-Where person who is to take  contingent remainder is cer- 
tain, h e  may convey such interest. 

A devisee having a one-half interest in lands subject to be defeated 
upon his death without issue and a contingent remainder in the other 
one-half interest should his co-tenant die without issue, may convey his 
contingent a s  well as  his present interest in the lands. The rule that  the 
devisee of a contingent limitation over cannot convey his interest prior to 
the happening of the contingency because until that  time who will take 
cannot be known, is not applicable when the person who is to  take by way 
of contingent remainder is certain. 

3. Estoppel § 1-Warranty deed conveying present interest and  contingent 
remainder held t o  estop grantor  a n d  those claiming under  him. 

Testator devised the land in question to two of his sons with provision 
that upon the death of either without issue the other should take his 
interest. One of the devisees conveyed to the other by warranty deed 
"any and all of his interest present as  well as  prospective." Held: The 
deed estops the grantor and those claiming under him from asserting any 
title in the lands as  against the grantee or those claiming under him. 

4. Same--Deed with covenant t o  defend t h e  title against lawful claims of 
al l  persons claiming under  grantor  held t o  estop grantor 's heirs. 

The land in question was devised to two of testator's sons with provi- 
sion that if either should die without issue the other should take his 
interest. One of them conveyed his present and contingent interest to the 
other by warranty deed. The one who thus acquired the entire title to 
the land under the will and by the deed. conveyed to defendant all his 
right, title and interest in the land, one-half interest in fee simple and 
the other one-half interest subject to the will, and his deed to defendant 
warrantied title in fee subject to the terms of the will, and covenanted 
to defend the title to one-half interest against the claims of all persons, 
and to defend the title as  to the other one-half interest against all persons 
claiming by, through or under him. The grantor in the deed to defendant 
later died without issue, and the surviving devisee then attempted to con- 
vey one-half interest to plaintiff. Held: Although the deed to defendant 
purported to convey the fee only in one-half interest and to convey the 
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other one-half interest subject to the will, which :interest terminated upon 
the death of the grantor without a lineal descenllant, the deed expressly 
covenanted to defend the title to the said one-kalf interest against the 
grantor and those claiming under him and therefore estops the heirs of 
the grantor, and since plaintiffs' grantor was estopped by his prior deed 
to defendant's grantor, and further had no interest in the land at the 
time of the conveyance to plaintiff, defendant is the owner of the fee 
simple title to the entire tract. 

APPEAL by plaintiffs from Harris, J., at April Term, 1940, of 
GRANVILLE. Affirmed. 

Special proceedings before the clerk for the partition of land. 
Plaintiffs filed their petition before the clerk for the partition of a 

certain tract of land in Granville County, alleging tenancy in common 
with the defendant. The defendant filed answer denying tenancy in 
common and pleading sole seizin. Thereupon, the cause was transferred 
to the civil issue docket as required by statute. 

N. A. Pool died domiciled in Granville County seized of the land in 
controversy. By his last will and testament he devised said land to two 
of his sons, Stephen P. Pool and John A. Pool, in the following lan- 
guage: ('I then will to my sons Stephen Pool and John A. Pool my 
dwelling house with the surrounding outhouses x i th  one hundred acres 
of land attached thereto, to be laid off according to their, Stephen Pool 
and John A. Pool's wish, I then will that in ca3e that either Stephen 
Pool or John A. Pool should die without an heir that his share of said 
property be the property of the surviving brother, either Stephen Pool 
or John A. Pool as the case may be." There is no controversy as to the 
identity of the property thus devised. 

I n  December, 1906, John A. Pool (with the joinder of his wife), by 
warranty deed, granted and conveyed to Stephen 1'. Pool "any and all of 
his interest present as well as prospective, in and to the said land devised 
as aforesaid under the terms of the said last will and testament of the 
said N. A. Pool, deceased." The land in controversy is particularly 
described in the deed which includes the covenant and agreement ('that 
they will warrant and defend the title to the sha1.e of John A. Pool, in 
and to the said tract of land against the claims and demands of any and 
all persons whomsoever, claiming by, through or under them." 

Thereafter, on 30 December, 1936, Stephen P. Pool (unmarried) 
conveyed to the defendant, her heirs and assigns, "all of his right, title 
and interest in and to a certain tract or parcel af land," etc., which i t  is 
admitted is the tract of land in controversy. 

This deed contains the following provisions : 
"It is intended hereby to convey a one-half interest in fee simple to 
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said land, and the other one-half iliceredt in said land subject to the terms 
of the will of N. A. Pool, which is recorded in the office of the clerk of 
the Superior Coiirt of Granville Cowty, in Book 24, page 84. See also 
deed from J. A. Pool to S. P. Pool recorded in the office of the Register 
of Deeds for said county in Book 60, at  page 496. 

"TO HAVE AND TO HOLD a one-half interest in said land together 
M ith all and singular the rights rrivilt p s  and appurtenances thereunto 
belonping to herself, the said Crrayce Wilkins Goode, in fee simple for- 
ever, tnd to have and to hold the 0 t h ~ -  one-half interest in said land in 
fee simple, subject, however, to the terms and provisions of the will of 
said N. A Pool as hereinbefore referred to. 

"And the partv of the first part for himself, his heirs and assigns, 
covenants and agrees to and with the party of the second part, her heirs 
and a~eigns, that he is seized and p mseswd of said lands in fee and has 
the lawful right to convey the same in toe simple, subject to the terms 
and prt,visions of the will of said N. A. Pool, that the same is free and 
clear of any and all encumbrances whatsoe-r, and that he will forever 
warrant and defend the title to a one-half nterest in said land against 
the lawful claim* of all persons ~homsoever and that he will forever 
warrant and defend the title to the other one-half interest in said land 
against the lawful claim. of all persons whom:oever, claiming the same 
by, through or under him, subject, however, as hereinbefore set out to the 
terms of the will of said N. A. Pool." 

Stephen P. Pool died intestate on or about 9 July, 1937, without ever 
having married and without issue. On 28 July, 1939, John A. Pool 
and wife executed and delivered to the plaintiffs a deed conveying or 
attempting to convey a one-half undivided fee simple interest in said 
tract of land. I t  is under this deed that plaintiffs claim a one-half 
interest in said tract of land as tenants in common with the defendant. 

When the cause came on to be heard in the court below the parties 
waived trial by jury and agreed that the court could hear the evidence, 
find the facts and render judgment thereon. After hearing the evidence 
the court entered its judgment finding the facts and adjudging "that the 
petitioners have no interest of any kind and that the defendant is sole 
seizin of said tract or parcel of land" and dismissing the action. The 
plaintiffs excepted and appealed. 

T .  Lan ier  and  R. W. W i n s t o n  for  plaintif fs,  appellants.  
Roys ter  & R o y s t e r  for de fendan t ,  cppellee.  

BARNHILL, J, I n  the devise to Stephen Pool and John A. Pool there 
is an ulterior limitation which provides that upon the death of either 
without an heir his share shall be the property of the surviving brother. 

21-217 
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Upon the happening of this contingency-the death of either without 
heir-the estate is to be taken out of the first line of descent and then 
put back into the same line, in a restricted manner, by giving it to one, 
but not to all, of those who presumably would have shared in the estate 
as being potentially among the heirs general of the first taker, and i t  
appears that the testator had other children and the survivor would be 
only one of those entitled to take, as heir, should either of the brothers 
die without lineal descendants. This is a circumstance which may be 
used as one of the guides in ascertaining the paramount intention of the 
testator, and, with other indicia, it has been held sufficient to show that 
the word "heirs" was not used in its technical sense. Edwards v. Faulk- 
ner, 215 N.  C., 586, 2 S. E .  (2d), 703; Brown v. Mitchell, 207 N .  C., 
132, 176 S. E., 258; Doggett v. Vaughan, 199 N .  C., 424, 154 S. E., 660; 
Pugh v. Allen, 179 N. C., 307, 102 S. E., 394. Under the terms of the 
will Stephen Pool and John A. Pool each took a moiety in fee as tenants 
in common with the other, subject to be defeaked upon death without 
issue, and a contingent remainder interest in his brother's share. 

Ordinarily, when the remainder is contingeni; a fee simple title will 
not pass by the deed of the parties prior to the happening of the con- 
tingency upon which the limitation depends for, until the event has 
occurred, it cannot be known who will take. Woody v. Cates, 213 N .  C., 
792, 197 S. E., 561; Mercer v. Doums, 191 N .  12, 203, 131 S. E., 575; 
Irwin v. Clark, 98 N .  C., 437, 4 S. E .  (2d), 30. 

But when the limitation is by way of contingent remainder or an 
executory devise and the person who is to take is certain, an assignment 
of the contingent interest, being what is termed a '(possibility coupled 
with an interest," will be upheld in equity upon the happening of the 
event and the devolution of the property. Wocdy v. Cates, supra, and 
cases cited. 

Thus it was held in Foster v. Hackett, 112 N .  C., 546, 17 S. E., 426, 
that a warranty deed by one having only a contingent remainder in land 
passes the title, by way of estoppel, to the grantee, as soon as the re- 
mainder vests by the happening of the contingency upon which such 
vesting depends. See also Woody v. Cotes, sup?-a. 

Where a grantor executes a deed in proper form intending to convey 
his right, title and interest in land, and the grantee expects to become 
vested with such estate, the deed, although it may not contain technical 
covenants of title, is binding on the grantor and those claiming under 
him, and they will be estopped to deny that the grantee became seized 
of the estate the deed purports to convey. Willzams v.  R. R., 200 N. C., 
771, 158 S. E., 473. Crawley v. Stearns, 194 K. C., 15, 138 S. E., 403, 
and Woody v. Cates, supra, are to the same effect. 
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Speaking to the subject in Weeks v. Wilkins, 139 N. C., 215, 51 S. E., 
909, it was said: "Where the conveyance purports, as in this case, to 
pass a title in fee to the entire body of land, the grantor is estopped 
thereafter to say it does not. The consensus of all the authorities is to 
the effect that where the deed bears upon its face evidence that the entire 
estate and title in the land was intended to be conveyed, and that the 
grantee expected to become vested with such estate as the deed purports 
to convey, then, although the deed may not contain technical covenants 
of title, still the legal operation and effect of the deed is binding on the 
grantors and those claiming under them, and they will be estopped from 
denying that the grantee became seized of the estate the deed purports 
to vest in him." 

Thus it appears that under these principles of law which prevail in 
this State John A. Pool, by his deed to Stephen P. Pool, conveyed all 
of his interest in the tract of land in controversy, both present and con- 
tingent, and that both he and his grantees are estopped to deny that title 
thereto vested in Stephen P. Pool. The plaintiffs, grantees of John 9. 
Pool, may not now assert that the said deed did not divest John A. Pool 
of all of his title and interest in the land. 

But, notwithstanding this fact, by reason of the phraseology of the 
deed from Stephen P. Pool to the defendant, may she now claim title 
to the land in controversy? Under her deed one-half interest in the 
land is conveyed subject to the provisions and conditions in the will of 
N. A. Pool. Kothing else appearing, her title to a one-half interest 
terminated upon the death of Stephen P. Pool without a lineal descend- 
ant. But, by reason of the deed of John A. Pool, i t  could not vest in 
him or in his grantees. Both he and they were estopped to assert owner- 
ship thereof under the terms of the will. Consequently, title to this 
one-half would remain in Stephen P. Pool and descend to his heirs as 
such. 

However, this is not the full import of the language in the deed to the 
defendant when the instrument is considered as a whole. Her grantor- 
in whose heirs title would rest except for the deed-expressly Fovenants 
and agrees with the defendant to forever warrant and defend the title - 
to said one-half interest against the lawful claims of all persons whom- 
soever, claiming the same by, through or under him. Thus the heirs 
of Stephen P. Pool, by the act of their ancestor, are estopped to assert 
title to the premises as against the defendant. 

At the time John A.  Pool attempted to convey the land in controversy 
to the plaintiffs he had divested himself of all interest therein by his 
deed to his brother. His deed to plaintiffs conveyed nothing. Inde- 
pendent of this fact, he and his grantees, the plaintiffs, are estopped by 
the deed to Stephen P. Pool to assert title to the land. Stephen Pool, 
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as  against  himself, h i s  heirs, and  a n y  a n d  al l  other  persons claiming by, 
through or  under  him, has  conveyed his  title-acquired both under  t h e  
will and  under  the  deed f r o m  J o h n  A. Pool-to the  defendant. F u r t h e r -  
more, they and  each of them a r e  estopped t o  assert t i t le thereto b y  v i r tue  
of the  language war ran t ing  title t o  the  defendant  as  against them. T h e  
defendant  is  the  sole owner of the  l and  described i n  the  pleadings, b y  
estoppel a t  least. T h e  judge below so concluded and  the  judgment  
entered mus t  be 

Affirmed. 

JOHN SAIEED v. B. G. ABEYOUNIS ANII A. RICHARD. 

(Filed 8 June, 1940.) 

1. Bills and Notes § 2O--Relative liability of principals and surety inter  se  
remains same, even a f tc r  judgment on t h e  note. 

One of defendants admitted that  he was a principal on the note in  
question, and the verdict of the jury established that  the other defendant 
was also a principal. Plaintiff was a surety on the note, and after judg- 
ment was obtained by the payee, plaintiff drew his check to one of the 
principals to be used in partial satisfaction of the judgment. H e l d :  Al- 
though upon the rendition of the judgment the note merged therein and 
the judgment became the only legal evidence of the indebtedness, the rela- 
tive liability of defendants as  principals and plairiiff a s  surety, as  between 
themselves, remained the same a s  on the note, and plaintiff, eren in the 
absence of an assignment of the judgnient to E L  trustee for his benefit, 
became the contract creditor of defendants to :he extent of the money 
advanced by him. 

2. Limitation of Actions § 12a-Partial payment by one principal s ta r t s  
t h e  s tatute  running anew as to both principals. 

Defendants were liable as  principals on the noce in question, which had 
been reduced to judgment by the payee. Plaintiff, surety on the note, 
drew his check in favor of one of the principals to be used in discharging 
the judgment, and some four years after making the payment instituted 
this action against defendants. Defendants pleaded the three-year statute 
of limitations. Plaintiff introduced evidence that  he owed one of the 
principals a sum on a n  open account and that  this principal, upon a 
settlement made some two years prior to the institution of the action, 
advised plaintiff to credit the amount of the acccnnt on the check. H e l d :  
Partial payment by one of the principals would s tar t  the running of the 
statute anew a s  to both, and the evidence of partial payment was properly 
submitted to the jury under correct instructions from the court upon the 
issue of the bar of the statute of limitations. 

3. Limitation of Actions § 16- 
The charge of the court construed contextually a s  a whole is held to  

properly place the burden upon plaintiff to pro,re by the greater weight 
of the evidence that  his claim was not barred by the statute of limitations 
pleaded by defendants. 
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4. Appeal and Error 8 30- 
An excerpt from the charge will not be held for reversible error when 

the charge construed contextually as a whole is not prejudicial to ap- 
pellant. 

5. Trial § 39- 
The refusal to submit issues tendered will not be held for error when 

the issues submitted are sufficient to present to the jury all determinative 
facts in dispute and afford the parties opportunity to introduce all perti- 
nent evidence and to apply i t  fairly. 

APPEAL by defendants from Bone, J., at January Term, 1940, of PITT. 
Civil action commenced 2 May, 1939, to recover for money allegedly 

expended for use and benefit of defendants. 
Plaintiff alleges these facts : That prior to 17 January, 1929, plaintiff 

became surety on note for $2,000 bearing interest from date, executed by 
defendants to one Isaac Kannan; that upon failure to pay the note at  
maturity, Kannan instituted an action and obtained judgment in Supe- 
rior Court of Wake County against plaintiff and defendants for the 
principal sum of said note, with interest from its date, which judgment 
was duly docketed in Superior Court of Pi t t  County, North Carolina, 
on 30 June, 1933; that prior to 1 August, 1935, upon Kannsn com- 
mencing to press defendants and plaintiff for payment of said judgment, 
plaintiff paid by check to defendant 13. G. Abeyounis for the use and 
benefit of defendants and for the purpose of satisfying said judgment, 
the sum of $500, which, together with a certain mortgage then executed 
by defendant A. Richard to said Kannan, paid and satisfied said judg- 
ment and same was duly canceled on 1 August, 1935; that though plain- 
tiff has made frequent demands upon defendants for reimbursement of 
said amount of $500, defendant Richard has failed and refused to pay 
any part thereof, but defendant Abeyounis, recognizing his liability to 
plaintiff in said amount, authorized plaintiff to credit on the back of the 
check, as of 30 November, 1936, the sum of $117.24 representing the 
value of merchandise theretofore sold to plaintiff by Abeyounis; and that 
there is due and owing to plaintiff by defendants the balance of $422.76 
with interest from 30 November, 1936. 

Defendant B. G. Abeyounis in answer filed denies the material allega- 
tions of the complaint and avers: That both he and plaintiff signed the 
note of A. Richard to Isaac Kannan as sureties; that plaintiff thought 
that he was relieved of the effect and lien of the Kannan judgment on 
account of certain bankruptcy proceedings filed by him, but that it 
turned out that he was not released and discharged therefrom; that 
thereupon plaintiff, becoming anxious to have the judgment canceled, 
approached the defendant and "agreed that he would pay $500 on said 
judgment if he could be released and discharged from the same7'; and 
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asked this defendant to negotiate for compromise and cancellation of the 
judgment; that pursuant thereto he took the matter up with Kannan, 
who finally agreed to accept $500 and a second mortgage on land from 
A. Richard for $1,750 in settlement and cancellation of the judgment; 
that thereupon plaintiff turned over to this defendant his check for $500 
and this defendant paid Kannan $500 and A. Richard executed the 
mortgage; and that thereupon the judgment was canceled on 1 August, 
1935. 

Defendant Abeyounis further denies that he is liable to and that he 
has recognized 'any liability to plaintiff on accouut of said payment of 
$500 on the Kannan judgment. Furthermore, the defendant Abeyounis 
pleads the three-year statute of limitations in bar of any recovery by 
plaintiff in this action, and sets up counterclaim for the recovery of 
$117.24 with interest from 30 November, 1937, dleged to be due for 
merchandise sold by him to plaintiff from time to time. 

Defendant A. Richard by answer filed admits that he was principal in 
note to Kannan, but denies any liability to plaintiff by reason of the 
payment of the $500. He  likewise pleads the three-year statute of 
limitations in bar of plaintiff's right to recover in this action. 

The parties introduced evidence tending to support their respective 
contentions. 

Upon the issues submitted the jury rendered ve:-dict as follows: 
"1. Did the defendant B. G. Abeyounis sign the Kannan note as prin- 

cipal, as alleged in the complaint? Answer: 'Yeii.' 
"2. I s  the plaintiff's cause of action barred by the three-year statute 

of limitations ? Answer : 'No.' 
"3. What amount, if any, is the plaintiff entitled to recover of the 

defendants ? Answer : '$422.76, plus interest.' 
"4. What amount, if any, is the defendant B. (3. Abeyounis entitled 

to recover of the plaintiff on his counterclaim? Answer : 'Nothing.' " 
From judgment in favor of the plaintiff against the defendants in the 

sum of $422.76 with interest from 30 November, 1936, the defendants 
appeal to Supreme Court and assign error. 

Alb ion  D u n n  for plaint i f f ,  appellee. 
J u l i u s  B r o w n  for de fendan t  Abeyoun i s ,  appel lant .  
Gaylord & Harrel l  and  Chas.  H .  Whedbee  f o ~  de fendan t  R ichard ,  

appel lant .  

WINBORNE, J. These questions present in the main the points for 
decision on this appeal : 

1. Where judgment is rendered on a debt evidenced by note for which 
judgment debtors-two as principals and one as surety-are liable, is 
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paid in  part with money advanced for the purpose by the surety and is 
canceled without assignment pro tanto to a trustee for his benefit as 
provided by statute, Public Laws 1919, ch. 194; C. S., 618, may the 
surety maintain an action against principals for recovery of money 
advanced ? 

2. I f  so, will a payment made by one of the principals to surety in 
partial reimbursement for moneys so advanced have the effect of tolling 
the three-year statute of limitations, C. S., 441, as to either or both 
principals ? 

3. Are the issues submitted sufficient ? 
The answer is "Yes" as to all questions and both parties. 
1. The rule is that  a judgment merges the debt upon which i t  is based 

and becomes the only evidence of the existence of the debt that can be 
used in court. Gibson v. Smith, 63 N. C., 103; Trust  Co. v. Boykin,  
192 N. C., 262, 134 S. E., 643. However, when in an action to recover 
on contract for an  indebtedness evidenced by note, judgment is rendered 
against both principals and surety thereto, the relative liability thereon 
of the principals and surety inter sese continues the same as on the note. 

As a general rule the surety who pays the principal debt on which he 
is hiniself bound, either by judgment or otherwise, without procuring an 
assignment to a trustee for his benefit, thereby satisfies the original 
obligation and can sue only as a creditor by simple contract. Rank of 
Dncie c. Sprinkle, 180 N .  C., 580, 104 S. E., 477, and cases cited. 

I n  the case before us defendant Richard admits that  lie signed the note 
to Kannan as principal. The verdict of jury establishes that defendant 
Abeyounis was also principal thereto. A11 parties appear to concede 
that  plaintiff was surety to the indebtedness represented by that note. 
Therefore, applying the above principle to this factual situation, upon 
rendition of judgment, the note merged therein and, while the judgment 
became the only legal evidence of the indebtedness, the status of liability 
of defendants as principals and plaintiff as surety in fer  sese remains the 
same. Hence, when the judgment was paid in part by money advanced 
by plaintiff and in part by mortgage security of defendant Richard, and 
canceled without assignrnrnt thereof as provided by statute, Public Laws 
1919, ch. 194;  C. S., 618, the original debt, which merged into the judg- 
ment, was extinguished and plaintiff as surety became the contract 
creditor of the defendants as principal debtors to the extent of the 
amount of money advanced by him. 

2. The decisions of this Court adhere to the principle that a part pay- 
ment by one joint debtor before the applicable statute of limitations has 
run against the demand will start the statute anew as well against the 
co-obligor as against him who made the payment. NcRrethan t9 .  Atkin- 
son, 46 N. C., 421; Wilfong c. Cline, 46 N. C., 500; Lowe v. Sowell, 
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48 N. C., 67; Green v. Greensboro Female Collt?ge, 83 N. C., 449; 35 
Am. Rep., 579; Campbell v. Brown,  86 N. C., 376; 41 Am. Rep., 464; 
Wood v. Barber, 90 N. C., 76; Moore v. Goodwin, 109 N. C., 218, 13 
S. E., 772; Moore v. Beaman,  111 N. C., 328, 16 S. E., 177, from the 
date of the payment. S u p p l y  Co. v. Dowd, 146 N .  C., 191, 59 S. E., 685. 
See, also, Batt le  v. Batt le ,  116 N. C., 161, 21 S. IE., 177, and Ri lpa tr ick  
v. Kilpatrick,  187 N.  C., 520, 122 S. E., 377. 

However, such "partial payment is allowed t h i ~  effect only when it is 
made under such circumstances as will warrant the clear inference that 
the debtor recognizes the debt as then existing and his willingness, or at 
least his obligation, to pay the balance." Batt le  v. Batt le ,  supra. See, 
also, Hewlet t  v. Schenck,  82 N.  C., 234; S u p p l y  Co. v. Dowd, supra. 

I n  applying these ~r inciples  to the present case it is pertinent to note 
these uncontroverted facts : Plaintiff advanced the $500, by check dated 
1 August, 1935, payable to defendant Abeyounis, for the use of defend- 
ants in paying off the Kannan judgment and the judgment was canceled 
on the same day. I n  a settlement on 20 Apri', 1937, plaintiff owed 
defendant Abeyounis a balance of $117.24 for goods bought on account, 
the last item of which was on 30 November, 1936. This action was 
commenced on 2 May, 1939. 

I t  is further noted that in this connection and on the trial below plain- 
tiff on the one hand offered evidence tending to show that at  the time 
of the settlement on 20 April, 1937, the defendant Abeyounis agreed that 
said balance should be applied as of 30 November, 1936, on the check 
plaintiff gave in advancing the $500. The defendants on the other 
hand offered evidence tending to show and contended that no such agree- 
ment was made, and that plaintiff still owed the balance to defendant 
Abeyounis. 

I n  the light of these facts and these contentions and regarding the 
second issue, the court charged the jury in compliance with the above 
principles as applicable to the facts as the jury should find them to be. 
Defendant, however, contends that the court ermd in a portion of the 
charge on the quantzirn of proof required on this issue. When the 
detached portion of the charge to which exception is taken is read in 
connection with that which preceded and with thjit which followed, it is 
patent that the jury could not have misunderstood the rule that burden 
of proof was upon the plaintiff to satisfy the jury by the greater weight 
of the evidence. 

3. Defendant Abeyounis also assigns as error the refusal of the court 
to submit issues tendered by him. The issues sukmitted are sufficient to 
present to the jury proper inquiries as to all determinative facts in dis- 
pute as well as to afford the parties opportunity to introduce all pertinent 
evidence and to apply it fairly. Hence, there is no error in refusing to 
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submit  the  issues so tendered. Hill v. Young, ante, 114, 6 S. E. (2d) ,  

830, and cases cited. 
All other exceptions, af ter  careful  consideration, a r e  likewise found to 

be without merit .  T h e  case appears  t o  have been fa i r ly  presented to the  

jury. I n  the  judgment thereon we find 
N o  error. 

J. N. GREENE, M. H. GREENE AND MRS. SENATH McINTPRE v. 
H. P. GREENE. 

(Filed 8 June, 1940.) 

1. Deeds § 2a-Failure t o  submit  issue of mental incapacity held not 
error  upon t h e  evidence in absence of tender of issue. 

The owner of lands, in order to divide his property among his children, 
deeded a share to each, reserving a life estate and the timber rights for a 
term of ten years after his death, with provision that  the timber should 
be sold after his death and the proceeds divided equally among the chil- 
dren. This action was instituted by three of the children against a fourth 
child after the death of their father to compel the sale of the timber 
on the land deeded to defendant. Defendant alleged that the clause 
reserving the timber interest and providing for its sale was inserted in 
the deed through undue influelice and also alleged mental incapacity of 
the grantor. Held: In  the absence of any sufficient evidence of mental 
incapacity and the failure of defendant to tender an issue relating thereto, 
he may not complain that the court submitted but one issue, which related 
to undue influence, and held further, the evidence fully sustains the jury's 
negative finding on that issue. 

2. Trial 8 37- 
Where the issue submitted is determinative of the controversy and 

embraces all real matters in dispute and enables the parties to present 
every material phase of the controversy, it  is sufficient, and a party may 
not complain because a particnlar issue was not submitted when he has 
not tendered such issue. 

3. Deeds § 2c-Undue influence which will vitiate a n  instrument is :I 

fraudulent influence. 
Undue influence which will vitiate a deed or a clause thereof is a 

fraudulent influence, and therefore an iiistruction that  the burden is upon 
the party asserting undue influence to show that the clause attacked was 
inserted in the deed as  a result of fraudulent acts and that the jury 
should answer the issue in the affirmative if they found by the greater 
weight of the evidence that the grantor was motivated by undue influence, 
and to answer the issue in the negative if the jury should not be so satis- 
fied, is held without error when construed a s  a whole. 

4. Trial 5 3 6 -  
The charge of the court will be construed contextually a s  a whole. 
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5. Parties s h 
In an action to compel a grantee to sell certain timber for distribution 

among the grantor's children in accordance with reservations and direc- 
tions in the deed, the fact that all the children are not parties will not 
preclude recovery by the children instituting the action when defendant 
does not request the joinder of the others and i'aises no objection until 
after verdict. 

6. Deeds s 2c- 
The owner of lands deeded to each of his childr1.n a certain part thereof 

reserving the timber rights, with provision that after his death the timber 
be sold and the proceeds of sale be divided equa1l.y among his children in 
order to make an equal division of his property. Defendant attacked the 
timber reservation on the ground of undue influence. Held: The value 
of the timber was some evidence upon the issue, the probative force being 
for the jury. 

APPEAL by defendant from Sink, J., a t  Novcmber Term, 1939, of 
RICHMOND. N o  error. 

B. B. Greene lived in Richmond County, N. C., and owned about 400 
acres of land in said county, on which he resided. H e  had 7 children- 
three are plaintiffs in this action and one the defendant. Before he 
died he conveyed his land to his 7 children and I-eserved a life interest 
and the timber. H e  afterwards divided same and gave a portion to each 
of his 7 children, including plaintiffs and defendant. H e  had a survey 
and three of his neighbors to aid in  laying off his land. At  the time of 
said division the home place, including 30 acres, was set aside by said 
B. B. Greene for the use of and to go to his dacghter, Senath Greene, 
now Senath McIntyre, one of the plaintiffs in t h h  action, and the other 
six parcels were drawn by lot by his other 6 children, the defendant 
drawing Lot No. 7. 

Lot No. 7 was deeded to defendant on 26 April, 1926, and contained 
i22.6 acres, with the following in i t :  '(This deed is made by the grantor 
and accepted by the grantee with the understanding and upon the con- 
dition that  i t  is to take the place of any and all interest which the said 
grantee has in and to the first tract of land described in a deed from 
the said B. B. Greene to Arthur Rraxton Greme and others, dated 
March 1, 1907, and recorded in the office of the register of deeds for 
Richmond County, in Book XXX, a t  page 563. The grantor reserves 
unto himself during the term of his natural  life all of the timber of 
every kind and description on said tract of land, and for a period of ten 
years after the death of said grantor, all of the timber of every kind 
and description now growing or hereafter growr. on said land during 
said time, is to be sold by the said Hugh Pa te  Greene and the money 
equally divided between the children of the said B. B. Greene." 
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GREENE v . .  GREENE. 

This is an action brought on 13 September, 1938, by   la in tiffs to sell 
the timber set forth in the deed made to defendant by B. B. Greene, and 
to divide the proceeds of said sale. Plaintiffs made demand on defend- 
ant to sell same, but he refused to do so. H e  set up mental incapacity 
of B. B. Greene at  the time of the execution of the deed and that the 
timber reservation was fraudulently inserted, that undue influence was 
used and the division was inequitable. 

The issue submitted to the jury and their answer thereto, were as 
follows: "Was the execution reserving the timber rights for a period of 
10 years, in the deed from B. B. Greene to Hugh Pate Greene, dated 
26 April, 1926, and recorded in Book 194, at page 176, procured by the 
undue influence of the plaintiffs, or either of them? Answer : 'No.' " 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be set forth 
in the opinion. 

Fred W .  Bynum for plaintiff. 
Jones & Jones for defendant.  

CLARKSON, J. This is an action brought by plaintiffs against defend- 
ant to have defendant sell certain timber. B. B. Greene owned about 
400 acres of land in Richmond County, N. C., and had 7 children. He  
was growing old, and on 4 March, 1907 (recorded in Book XXX,  at  
p. 563), conveyed the land to his children with a provision in the deed 
reserving a life estate and the timber on the land. 

Thereafter B. B. Greene had the land surveyed and divided into seven 
parts by three appraisers, who were neighbors. After the surveying 
had been done, the lots were numbered on little pieces of paper. Senath 
Greene (now McIntyre) was allotted the "home place," and six pieces 
of paper with the numbers on them were put in a hat and drawn out by 
his children. B. B. Greene was to reserve the timber on certain tracts 
and this was to be sold after his death. He wanted every child to get 
an equal share. The defendant H. P. (Hugh Pate) Greene, drew 
Lot No. 7, which was for 122.6 acres, and a deed was made in lieu of 
what was heretofore deeded the children but undivided. The timber 
was reserved for a period of 10 years after the death of B. B. Greene, 
which was to be sold and the proceeds equally divided among his children. 

The defendant charged that the ten-year timber provision was inserted 
by fraud and undue influence on the part of the plaintiffs. Mental 
incapacity of B. B. Greene was also pleaded. 

The attorney who drew the deed testified, in part : "Mr. Greene showed 
me from the map the lots he wanted to go to each child, and he especially 
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said that he wanted the home place to go to his daughter. And then he 
told me how to fix the deeds about the timber and I wrote the deeds 
exactly in accordance with his instructions. I n  my opinion, he had a 
perfectly clear and lucid mind at that time, and in fact, at all times I 
ever saw him. I n  respect to two or three of ihe deeds carrying thc 
provision about the timber for ten years after his death, he said he would 
have to do that to make the division equal in his opinion." 

The defendant complains that only the single issue of undue influence 
was submitted to the jury. From the evidence, this was the only mate- 
rial issue raised by the pleadings. The defendant did not object to the 
issue and submitted no other issue, but in fact agreed upon the issue 
submitted. 

I t  is well settled that the issue is sufficient if i ;  enables the parties to 
present every material phase of the controversy. Vaughan v.  Parker, 
112 N.  C., 100; Ives v. Lumber Co., 147 N .  C., 306. 

I n  Greene v. Bechtel, 193 N .  C., 94 (99-loo), is the following: "If the 
defendant did not consider the issues submitted by the court proper or 
relevant, it was his duty to tender other issues, and having failed to do 
so, he cannot now complain. I n  Gross V .  McBrayer, 159 N .  C., at p. 
374, citing numerous authorities, it is said : 'Plaintiff objected to these 
issues, but tendered no issues himself. I t  seems tc us that the issues sub- 
mitted by the court were those made by the pleadings, and if the plain- 
tiff desired any other issue, he should have tendered it. When issues 
embrace the real matters in dispute and afford an opportunity for the 
parties to present and develop their contentions, and, when answered, 
are sufficient to determine the rights of the litigants and to support the 
judgment, they are sufficient within the requirement of the statute.' 
Srslcine v. Motor Co., 187 N .  C., p. 826; Hooper z. Trust  Co., 190 N .  C., 
423." Teseneer v. Mills Co., 209 N.  C., 615. 

I n  Falkner v. Pilcher, 137 N .  C., 449 (450), we find: "It may be 
conceded as a general proposition that a party cannot complain because 
a particular issue was not submitted to the jury unless he tendered it, 
but the rule is subject to this qualification, that the issues submitted must 
in themselves be sufficient to dispose of the controversy and to enable 
the court to proceed to judgment, for in that rospect the duty of the 
court to submit issues is mandatory. Tucker v. Satterthwaite, 120 
N.  C., 118; Burton v. M f g .  Co., 132 N .  C., 17." 

There was no sufficient evidence to submit an issue to the jury that 
B. B. Greene did not have mental capacity to execute the deed he gave 
to defendant, nor was there sufficient evidence of f ~ a u d .  The evidence of 
undue influence was circumstantial and not strcng, and the jury was 
warranted in rendering the verdict they did on the evidence. 
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The defendant could read and write. The deed he accepted from his 
father was dated 26 April, 1926, with the timber reservation in it. He 
regularly paid the taxes on the land. The acreage was large compared 
with that deeded to the others-to make an equal share. So far as the 
record discloses he made no objection until this action was brought on 
13 September, 1938. His father died on 28 June, 1929. A11 these 
years he acquiesced in the terms of the deed without objection. The 
court below charged, to which exception and assignment of error is made 
to that part in brackets: "[The court charges you that the burden of 
this particular issue rests upon him who pleads it, to wit:  the defendant. 
Fraud is obnoxious to the law and it is seldom presumed. The burden 
is upon the defendant to satisfy you in the manner the court has de- 
scribed to you from all of the testimony and the evidence that you have 
heard in this case that this clause is the outgrowth of the fraudulent act 
or acts of the plaintiffs, one or more of them, or someone in their behalf, 
and it is incumbent upon him, as I say, to prove that. I t  is your duty 
to determine whether or not he has done so.] I f ,  when you have 
analyzed all of the testimony and evidence-and the documentary matter 
beiilg evidence-you shall be convinced by the greater weight of the 
evidence and testimony in the case, that Mr. B. B. Greene, in having 
prepared, or preparing, this clause in his deed before he signed it, was 
motivated by the undue influence of these plaintiffs, any of them, or 
any one of them, then i t  would be your duty to answer the issue 'Yes.' 
I f ,  on the contrary, after you have so analyzed the testimony, considering 
it all, and the relationship of the parties, you shall fail to be satisfied by 
the greater weight of the evidence, then it would be your duty to answer 
that issue 'No.' " 

Taking the charge as a whole, and not disconnectedly, we cannot say 
that it was prejudicial or reversible error. 

I t  is said in Marshall v. Flinn,  49 N. C., 199 (204) : "The only in- 
fluence which the law condemns, and which destroys the validity of a 
will, is a fraudulent influence, controlling the mind of the testator, so as 
to induce him to make a will which he otherwise would not have made." 
Myat t  v. Mynt t ,  149 N. C., 137 (140) ; I n  re Abee's W i l l ,  146 N .  C., 273 ; 
In re Craven's Wi l l ,  169 N .  C., 561 ; I n  re Mueller's Wi l l ,  170 N .  C., 28 ; 
In re Cross' Will, 173 N .  C., 711; In  re Creecy's Wi l l ,  190 N .  C., 301. 

We think the case of Harrison v. R a y ,  108 N. C., 215, cited by defend- 
ant, not applicable to the facts in this action. 

To be sure the plaintiffs only claim 74 undivided interest in the tim- 
ber, but the defendant did not request that the others interested be made 
parties to the action. He  agreed to the issue, and we think after verdict 
it is too late for this contention to be made. 
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We think the court below did not impinge C. S.: 564. We think the 
value of the timber some e v i d e n c e t h e  probative farce was for the jury. 
The admission and exclusion of evidence oh the tr ial  below we cannot 
hold as prejudicial to defendant. The case was not a complicated one 
and we think the contentions given and charge sufficient. As said in 
Davis v. Long, 189 N. C., 129 (137) : "The case is not complicated as 
to the law or facts. The jurors are presumed to be men of 'good moral 
character and sufficient intelligence.' They could easily understand the 
law as applied to the facts." 

F o r  the reasons given, we find 
N o  error. 

JANE MONTGOMERY v. GRACE M. BLADES, ADMINI~~TRATRIX OF WILLIAM 
B. BLADES, DECEASED; SOUTHERN RAILWAY COMPANY, A N D  CITY 
OF DURHAM. 

(Filed 8 June, 1940.) 

1. Pleadings 1-oss action against codefendant must be founded 
upon o r  necessarily connected with plaintiff's cause. 

A defendant may file a cross action against a codefendant only if such 
cross action is founded upon or is necessarily connected with the subject 
matter and purpose of plaintiff's action, and while C. S., 602, permits the 
determination of questions of primary and secondary liability and the 
right to contribution as between joint tort-feasors, it does not permit cross 
actions between defendants which are independent of the cause alleged 
by plaintiff. 

2. Same-In passenger's action for negligent injury, driver's administra- 
trix may not set up  cause for wrongful death against codefendant. 

This action was instituted by a passenger in an automobile against the 
administratrix of the driver, a municipality and a railroad company to 
recover for injuries sustained as the result of alleged concurrent negli- 
gence when the car in which she was riding struck supporting columns 
maintained in the center of the street a t  a railroad overpass. Defendant 
administratrix filed a cross complaint against her (codefendants, alleging 
negligence on their part resulting in the wrongful death of her intestate. 
Held: The demurrer to the cross complaint was properly sustained since 
the subject matter of the cross action for wrongful death is not founded 
upon and has no relationship to the subject matter of plaintiff's action 
against all three defendants for negligent injury. Powell v. Smith, 216 
N. C., 242, cited and distinguished. 

APPEAL by defendants, Southern Railway Company and city of Dur- 
ham, from I l a r r i s ,  J., a t  November Term, 1939, of ~ R H A M .  Reversed. 

The plaintiff J a n e  Montgomery instituted her action against the 
Southern Railway Company, city of Durham, and Grace M. Blades, 
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administratrix of William B. Blades, deceased, and filed complaint set- 
ting up a cause of action for damages for personal injury alleged to 
have been caused her by the concurring negligence of the three defend- 
ants. She alleged that the defendant Southern Railway Company con- 
structed and maintained with the consent and approval of the city of 
I h r h a m  an underpass on Chapel Hill Street in the city of Durham and 
placed concrete supports along the center of Chapel Hill Street under 
the defendant Railway Company's tracks, thereby constituting an ob- 
struction in said street which was negligently maintained without suffi- 
cient lights, with the knowledge of the city. Plaintiff further alleged 
that she was a passenger in an automobile driven by the defendant's 
intestate, William B. Blades, on the evening of 21 February, 1939, and 
was injured when the automobile was negligently driven by said Blades 
against the concrete supports so negligently constructed and maintained 
in the center of the street under the Railway Company's tracks. She 
alleged the amount of her damages to be fifty thousand dollars. 

The corporate defendants filed answers denying the allegations of 
negligence as to them, alleging that the sole proximate cause of plaintiff's 
injury was the negligence of William B. Blades, and set up the contribu- 
tory negligence of plaintiff as a bar to her action, and asked, if recovery 
be had as against them, that the question of primary and secondary 
liability between them be determined. 

Thereafter the defendant Blades filed answer denying the allegations 
of negligence as to her intestate, and, as an affirmative cross-complaint 
against her codefendants, alleged that the death of her intestate was 
caused by the negligence of the corporate defendants, and prayed that 
she recover of her codefendants damages therefor in the sum of two 
hundred thousand dollars. 

The corporate defendants moved to dismiss the cross action of the 
defendant Blades against them. These motions were denied and defend- 
ants appealed. 

Fuller, Reade, Umstead & Fuller and R. E. Whi tehurs t  for Grace M.  
Blades, defendant, appellee. 

Hedrick & Hal l  for Southern  Rai lway  Company ,  defendant, appellant. 
C .  V .  Jones and S .  C.  Brawley for c i t y  of Durham,  defendant, appel- 

lant.  

DEVIN, J. The corporate defendants appealed from the order of the 
court below denying their motions to dismiss the cross action against 
them set up in the answer or cross-complaint of their codefendant Grace 
M. Blades, administratrix of William B. Blades, deceased. 
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Upon examination of the pleadings in this action and consideration of 
the facts therein alleged, we are of opinion that the learned judge who 
heard the case below, was in error in denying the motion of the appealing 
defendants. 

The general rule seems to have been established by the decisions of this 
Court that one defendant, jointly sued with others, may not be ~ermi t ted  
to set up in the answer a cross action not germane to the plaintiff's 
action. A cause of action arising between defendants not founded upon 
or necessarily connected with the subject matter and purpose of the plain- 
tiff's action should not be engrafted upon the aclion which the plaintiff 
has instituted. I n  order that a cross action between defendants may 
be properly considered as a part of the main act on, i t  must be founded 
upon and connected with the subject matter in litigation between the 
plaintiff and the defendants. B o w m a n  v. Greexsboro, 190 N .  C., 611, 
130 S. E., 502; Rose v. Warehouse C'o., 182 N .  C., 107, 108 S. E., 389; 
Coulter v. Wilson ,  171 N.  C., 537, 88 S. E., 857; Bobbit t  v. Stan ton ,  
120 N .  C., 253, 26 S. E., 817; Baugert  v. Blaa'es, 117 N .  C., 221, 23 
S. E., 179; Gibson v. Barbour, 100 N.  C., 192, 6 S. E., 766; Hulbert  
v. Douglas, 94 N .  C., 128; Joyce v. Groumey, 154 Mo., 253; 49 C. J., 
312 ; McIntosh Prac. & Proc., 493. 

Section 602 of the Consolidated Statutes proviaes that "judgment may 
be given for or against one or more of several plaintiffs, and for or 
against one or more of several defendants, and it may determine the 
ultimate rights of the parties on each side, as between themselves." This 
permits the determination of questions of primmy and secondary lia- 
bility between joint tort-feasors, but it may not b. understood to author- 
ize the consideration of cross actions between defendants as to matters 
not connected with the subject of the plaintiff's tction. 

I n  Hulbert  v. Douglas, supra, it was said: T h e  practice sanctioned 
by The Code does not go so fa r  as to permit th?  introduction of ques- 
tions in dispute among the defendants unless they arise out of the subject 
of the action as set out in the complaint, and have such relation to the 
plaintiff's claim as that their adjustment is neces3ary to a full and final 
determination of the cause." 

I n  Coulter v. Wilson ,  supra, this statement cf the rule was quoted 
with approval: "A cross action by a defendant against a codefendant 
or third party must be in reference to the claim made by the plaintiff, 
and based upon an adjustment of that claim. Independent and irrele- 
vant causes of action cannot be litigated by cross actions." 

The same result was reached in the case of Lisbhauser v. Milwaukee 
Electric Rai lway  & Light  Co., 180 Wis., 468, 43 A. L. R., 870, where 
the facts were similar to those here alleged. The1.e the plaintiff, injured 
as result of collision between a street car and an automobile, sued both 
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the railway company and the driver of the automobile. The driver of 
the automobile filed cross complaint against the railway company alleg- 
ing damage to his automobile due to its negligence. Demurrer to the 
cross complaint was sustained. The Court said.: "The mere fact that the 
two occurrences were nearly contemporaneous in time in no manner 
affects the question." 

I n  the recent case of Sandmann v. Sheehan, 279 Ky., 614, 131 S. W. 
(2))  484, where the litigation involved a collision between two automo- 
biles causing injury to a passenger, demurrer to a defendant's cross 
petition against the city of Louisville on account of defective lights was 
sustained. 

To the same effect is the holding in Livingstone v. Philley, 155 Ky., 
224; Hunter v. Bank, 72 Ind., 62; Bradley v. Guess, 140 S. C., 60; 
Johnson v. Moore, 113 Okla., 238 ; and Patterson v. Bank, 75 Okla., 147. 
I n  the case last cited it was held, also, that the defendant against whom 
the cross complaint was filed by a codefendant had the right to interpose 
objection, whether the plaintiff did so or not. 

Here the plaintiff Montgomery sues Blades, the Southern Railway 
Company, and the city of Durham for a personal injury to herself 
alleged to have been caused by the concurring negligence of the three 
defendants. The defendant Blades in her answer and cross complaint 
against her codefendants sets up a cause of action for the wrongful death 
of William B. Blades against the Railway Company and the city. 

The subject matter of plaintiff's complaint is the personal injury she 
sustained, and the purpose of her action is to recover her damages there- 
for from the three defendants. The subject matter of the cross com- 
plaint is the wrongful death of William B. Blades and the purpose is to 
recover of the two defendants damages therefor for the benefit of the 
defendant Grace M. Blades. 

The subject matter of the cross action by defendant Blades against 
her codefendants has no relation to the injury to the person of the plain- 
tiff or her right to sue therefor. The plaintiff is suing for the invasion 
of one primary right, and the defendant Blades is suing for the invasion 
of a distinct and different right of her intestate. 

I f  the plaintiff Montgomery and the defendant Blades had joined as 
parties plaintiff in an action against the Railway Company and the 
city, their complaint would have been demurrable for misjoinder. 

The defendant Blades relies on Powell v. Smith, 216 N .  C., 242, but 
that case is distinguishable from the case at  bar. I n  that case the plain- 
tiff Powell sued Smith Transfer Company for a personal injury due to 
the negligence of the Tranfer Company in the operation of motor truck. 
On motion of the Transfer Company, S. E. Campbell and Christine 
Wallace were joined as parties defendant, and the Transfer Company 
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filed complaint or cross action against them alleging they were joint 
tort-feasors, and asking for contribution. Campbell and Wallace an- 
swered setting up cross actions against the Transfer Company for dam- 
ages because of its negligence in injurying their property. The Transfer 
Company moved to strike and demurred to the cross action. The judg- 
ment denying the motion and overruling the demurrer was affirmed by 
this Court. The opinion states the reason for t,he ruling as follows: 
"The defendant Transfer Company had S. E. Campbell and Christine 
Wallace brought in as parties for its own convenience and relief and - 
asserted a cause of action against them for cont1:ibution as joint tort- 
feasors in case a, recovery should be given against the Transfer Company 
because of its negligence. Each of the defendants countered with an 
affirmative demand of compensation against the Transfer Company for 
negligent injury to property." Having brought the other defendants in 
and filed a complaint against them, the original defendant could not 
complain of their reply to his cross-complaint. 

The decision in Burgeon v. Transportation Co., 196 N. C., 776, 147 
S. E., 299, does not militate against the view here taken. 

We conclude that there was error in the ruling of the court below and 
that the judgment must be 

Reversed. 

COMFORT SPRING CORPORATION v. G. 11. BURROUGHS. 

(Filed 8 June, 1940.) 

1. Contracts § 7a: Injunction § 8- 
A contract by an employee not to engage in a similar business within 

a specifled territory for a certain time is valid and enforceable only if 
the restraint imposed is reasonably necessary to protect the business or 
good will of the employer and imposes no grellter restraint upon the 
employee than is reasonably necessary for this purpose, provided its 
enforcement would not be detrimental to the public interest in depriving 
it of the services and skill of the employee or in incurring the danger 
of the employee becoming a public charge. 

2. Same-- 
A covenant by an employee not to engage in a similar business in the 

entire United States as an employee of a named competitor is unreason- 
able and oppressive upon the enlployee and unnecessary for the protec- 
tion of the employer, and is void as being in restraint of trade, and 
the employer may not enforce such contract in the absence of allegation 
and evidence circumscribing and limiting the territory by showing the 
extent of the territory over which its business extends. 

3. Injunctions 1% 
The party seeking injunctive relief has the burden of proof. 
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APPEAL by plaintiff from Clement, J., at October Term, 1939, of 
GUILFORD. 

B. L. Herman  for plaintiff, appellant. 
Miller & Myers for defendant, appellee. 

SCHENCK, J. This is an action to restrain and enjoin the violation 
of restrictive covenant contained in a written contract of employment 
entered into between the plaintiff, as employer, and the defendant, as 
employee. The contract contained, inter  alia, the following provision : 

('If the contract is terminated as herein provided by the party of the 
second part (the defendant), or by the party of the first part (the plain- 
tiff), for cause, then for the period of three years thereafter he contracts 
and agrees not to represent any company, person or firm, either directly 
or indirectly, in any of the Southern States for the sale of products 
similar to those sold by the party of the first part. I f  the party of the 
first   art shall terminate said contract without just cause. then and in 
that event the party of the second part shall be at liberty to represent, 
in any Southern State or in any other territory, any company, person 
or firm selling products similar to those sold by the party of the first 
part, other than the Spring Products Corporation, of New York City, 
but as to such last named cor~oration, or its successor, it is understood 
and agreed that for the perioh of five years immediatkly following the 
termination of this contract by either party for or without cause, the 
party of the second part shall not, directly or indirectly, enter into the 
employ of such corporation, or its successor, or represent same within 
the entire United States; and the said party of the second part agrees 
that for said period of five years and in the United States he will not 
represent or enter the employ of the said Spring Products Corporation 
in any manner whatsoever." 

The complaint makes the following allegations : 
" 5 .  That the defendant G. R. Burroughs is no longer in the employ- 

ment of the plaintiff, and that the termination of said employment was 
in no manner caused or contributed to by the said  lai in tiff. and that the 
defendant has accepted employment with the Spring Products Corpora- 
tion, of New York City, and has entered upon such and has called and 
is calling upon customers of the plaintiff. 

"That the said Spring Products Corporation is a business similar in 
nature to that of the plaintiff, and that the defendant has become 
acquainted with confidential information of the plaintiff and of the trade. 

"6. That the defendant G. R. Burroughs, while in the employment of 
the plaintiff from the 2nd day of June, 1938, and for some time prior 
thereto became acquainted with all the business affairs of the plaintiff 
and of all the confidential records and information of the plaintiff's past 
and present customers. 



I N  T H E  SUPREME COUIRT. 

"That if the defendant G. R. Burroughs is permitted and allowed to 
directly or indirectly enter the employment of a competitor of the plain- 
tiff and especially the employment of the Spring Products Corporation, 
of New York City, or to enter into a like business of his own, with the 
peculiar knowledge and information of the plaintiff's business and cus- 
tomers as above set out, which he may now use sc as to benefit said rival 
and seriously injure the plaintiff, and which he i~l  now doing and threat- 
ens to and will continue to do unless restrained by this court, he will 
continue to cause great and irreparable injury and damage to the 
plaintiff. 

"7. That said acts of the defendant G. R. Burroughs in violation of 
said agreement constitute a continuing injury tc and interference with 
plaintiff's business and greatly reduce plaintiff's profits, and plaintiff 
cannot be fully com~ensated in damages, but is suffering and will con- 
tinue to suffer irreparable injury." 

I n  the municipal court of the city of High Point, where the action 
was commenced, the defendant filed a demurrer ore tenus upon the 
ground that the complaint did not state facts sufficient to state a cause 
of action. This demurrer was overruled by the municipal court, and a 
judgment was entered restraining the defendant from engaging or con- 
tinuing in the employment of the Spring Products Corporation, as sales- 
man or otherwise, for a period of five years anywhere in the United 
States; and further restraining the defendant from engaging or con- 
tinuing in the employment of any person or corporation, who shall be 
engaged in any business of a like or similar nature or character as the 
springs business now being conducted by the plaintiff, as salesman or 
otherwise, in any Southern State for a period of three years. 

From the judgment of the municipal court the defendant appealed to 
the Superior Court, where the demurrer was again heard, and judgment 
entered sustaining the defendant's assignments ' ~ f  error, reversing the 
judgment of the municipal court, and sustaining the demurrer of the 
defendant. 

From the judgment of the Superior Court the plaintiff appealed to the 
Supreme Court, assigning as error (1) the sustaining of defendant's 
exception to the signing of the judgment of the municipal court, ( 2 )  the 
sustaining of defendant's exception to the refusal of the municipal court 
to sustain the defendant's demurrer ore tenus, and ( 3 )  the holding by the 
court, as a matter of law, that the contract of employment is both unrea- . . 

sonable as to time and as to territory and is not necessary for the protec- 
tion of the plaintiff, as an employer, and is oppnmive to the defendant, 
in restraint of trade, against public policy, and therefore illegal and void. 

These assignments of error present but a single question, namely: I s  
the restrictive covenant in the contract of employment unreasonable as to 
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time or territory, and unnecessary for the protection of the employer, 
and oppressive to the employee, and therefore in restraint of trade, and 
illegal and void? We are constrained to answer the question in the 
affirmative. 

I t  should first be observed that the only breach of the restrictive cove- 
nant alleged is that the defendant has accepted employment from the 
Spring Products Corporation and is calling upon the customers of the 
plaintiff. There is no allegation nor evidence as to the territory in 
which the defendant is calling upon the plaintiff's customers, whether 
in the "Southern States" or elsewhere. I n  truth, there is no allegation 
nor evidence as to over what territory the plaintiff's business extends. 
Therefore we are called upon to decide simply the question as to whether 
the covenant that the defendant would not accept employment as a sales- 
man or otherwise from the Spring Products Corporation anywhere in 
the United States is unreasonable and oppressive, and in restraint of 
trade. 

While it is true a contract by an employee not to engage in a certain 
business within a reasonable area and for a reasonable length of time, 
which does not affect the interest of the public, and is necessary to pro- 
tect the employer, may be upheld, Scott v. Gillis, 197 N .  C., 223; Moskin 
Bros. v. Swartzberg, 199 N. C., 539, it is equally true that contracts 
restraining freedom of employment can be enforced only when they 
impose a reasonable restraint and are not wider in scope than is neces- 
sary for the protection to which the employer is entitled, and are not 
injurious to the public interest. Sherrnan ,~ .  Pfeferkorn, 241 Mass., 
468, 135 N. E., 568. See annotations in 29 A. L. R., 1331. 

A test to determine whether or not a restraint is reasonable is to 
inquire whether the restraint is necessary for the protection of the busi- 
ness or good will of the employer, and, if so, whether it imposes on the 
employee any greater restraint than is reasonably necessary to protect 
the business of the employer, or the good will thereof, regard also being 
had to the injury which may result to the public by restraining the 
breach of the covenant, the loss of the service and skill of the employee 
and the danger of his becoming a charge on the public. Briggs v. 
Mason, 217 Ky., 269, 289 S. W., 295; 82 A. L. R., 1344. See annota- 
tions 52 A. L. R., 1362. 

The burden of proof in an application for a restraining order or 
injunction is upon the party seeking such relief, and in the absence of 
any allegation or proof as to the territory over which the plaintiff's 
business extends, we are impelled to hold that the restriction upon the 
defendant to engage as a salesman for the Spring Products Corporation 
"within the entire United States" is unnecessary for the protection of 
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the  plaintiff, and  unreasonable and  oppressive upon the  defendant, and  
is, therefore, i n  restraint  of t rade  and  illegal and  void. 

W e  conclude t h a t  t h e  judgment  of the  Superior  Cour t  mus t  be affirmed, 
a n d  it is  so ordered. 

Affirmed. 

B. H. SILLS v. J. H. MORGAN AND WIFE, FLORA MORGAN. 

(Filed 8 June, 1940.) 

1. Fraudulent  conveyances § 9: Pleadings 8 %-Plaintiff is not  entitled 
t o  judgment on' pleadings when essential fact13 a r e  denied. 

I n  a n  action to set aside a deed as  being fraud.lent to plaintiff creditor, 
plaintiff is not entitled to judgment on the pleadings, even though it  is  
admitted that the deed recited a consideration of $10.00 and that  a t  the 
time of its execution the grantor was indebted to plaintiff and did not 
retain property sufficient and available to pay his then existing creditors, 
when defendants deny the want of valuable consideration for the deed 
and deny actual intent on the part of the grantor with knowledge of the 
grantee, to defraud his creditors, and allege facts relied upon as  showing 
the existence of valuable consideration for the deed, and a s  indicating 
the absence of fraudulent intent. 

2. Fraudulent  Conveyances § +Evidence t h a t  deed was supported by 
valiiable consideration held fo r  jury. 

This action was instituted to set aside a deed from a husband to his 
wife on the ground that  i t  was fraudulent a s  to plaintiff creditor. I t  was 
admitted that the recited consideration for the deed was $10.00. Defend- 
ants' evidence tended to show that  the deed conveyed the home place, that  
the wife used her own money in making improvements upon the property 
and that the husband executed notes to his wife therefor and promised to 
convey the property to her if he should be unable to pay the notes, that  
a t  the time of the conveyance the property was subject to a mortgage 
and that  the mortgage indebtedness and the amount of the notes together 
represented the reasonable value of the property. Held: Whether the 
deed was executed for a valuable consideration is for the determination 
of the jury upon the evidence, and the refusal of' plaintiff's request for a 
peremptory instruction on the issne was not ermr.  

3. Fraudulent  Conveyances § &Fraudulent inteni; may not ordinarily be 
inferred a s  a mat te r  of law. 

I n  this action to set aside a deed from a husband to his wife on the 
ground that it  was fraudulent a s  to plaintiff creditor, defendants' evidence 
tended to show that the property was conveyed on the date plaintiff 
obtained judgment against the husband, but that  the consideration for the 
deed was notes which had been executed by the husband to the wife for 
her own money which had been used in making improvements upon the 
property, and that they had agreed that if the husband should be unable 
to pay the notes he would convey the property to her in satisfaction 
thereof, and that  they regarded the notes "just (is good as  a mortgage." 
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Held: The question of fraudulent intent was properly submitted to the 
jury, and the denial of plaintiff's request for a peremptory instruction on 
the issue was not error. 

4. Fraudulent Conveyances § 4- 

Where it is established that the deed in question was executed for a 
valuable consideration and that it was not executed with intent to delay, 
hinder and defraud creditors, the question of the knowledge and intent 
of the grantee is immaterial. 

APPEAL by plaintiff from Olive, Special Judge,  at September Term, 
1939, of STANLY. 

Civil action to set aside deed allegedly executed in fraud of creditors. 
These issues were submitted to and answered by the jury as indicated: 
"1. Did the defendant J. H. Morgan, on the 11th day of April, 1938, 

execute to Mrs. Flora Morgan a deed conveying the real property de- 
scribed in the complaint ? Answer : 'Yes' (by consent). 

"2. I f  so, in what amount, if any, was the defendant J. H. Morgan 
indebted to the plaintiff at  the time of the execution of said deed? 
Answer: '$500' (by consent). 

"3. Did the defendant J. H. Morgan, at  the time of executing said 
deed, retain property in his own name fully sufficient and available to 
pay his then existing creditors? Answer: 'No' (by consent). 
"4. Was the deed from J. H. Morgan to Mrs. Flora Morgan, dated 

April 11, 1938, executed for a valuable consideration ? Answer : 'Yes.' 
"5. Did the defendant J. H. Morgan execute said deed with intent to 

delay, hinder, or defraud his creditors, as alleged in the complaint? 
Answer : 'No.' 

"6.  I f  said conveyance was upon a valuable consideration and made 
with intent, upon the part of J. H. Morgan, to defraud his creditors, did 
the defendant Flora Morgan have notice of such fraudulent intent and 
participate therein? Answer : ................." 

From judgment on verdict for defendants plaintiff appeals to Supreme 
Court and assigns error. 

J a m e s  L. DeLaney,  I. R. Burleson, and L. L. M o f i t t  for plaintiff, 
appellant. 

Brown & M a u n e y  for defendants, appellees. 

WINBORNE, J. The only assignments brought forward and discussed 
in appellant's brief are those challenging the rulings of the court below 
in  refusing (1)  to grant motion of plaintiff for judgment on the plead- 
ings, and ( 2 )  to give peremptory instructions to the jury to answer the 
fourth issue "No," the fifth issue "Yes," and the sixth issue "Yes." 
After consideration of the pleadings and evidence offered we find no 
cause to disturb these rulings. 
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(1 )  As to the first point, while it is not cont~.overted that when on 
11 April, 1938, defendant J. H. Morgan executed the deed in question 
to his wife, defendant Flora Morgan, for the recited consideration of ten 
dollars, he was indebted to plaintiff in the sum of $500 and did not 
retain property sufficient and available to pay his 1;hen existing creditors, 
other material issues of fact are raised by the pleadings. 

The complaint alleges that the deed was executed the same day on 
which plaintiff obtained judgment on said indeb1;edness; that the deed 
was voluntary and executed by J. H. Morgan "for the intent and purpose 
of hindering and defrauding the plaintiff and avoiding the payment of 
said judgment, which, Mrs. Flora Morgan well knew of her own 
knowledge." 

The answer of defendants denies these allegations of the complaint, 
and further avers substantially these facts: That on 11 April, 1938, the 
date of and on which the deed in question was acknowledged, J. H. 
Morgan was justly and honestly indebted to his wife, Flora Morgan, for 
money borrowed in the principal amount of $2,349.00, $650.00 of which 
was borrowed in 1919, and $1,692.00 about November, 1927, represented 
by notes from J. H. Morgan payable to Flora Mo~gan,  and used in part 
in completing the home, digging a well and otherwise improving the 
premises in question; that at  the time the $1,692.00 was loaned it was 
definitely agreed that the money should be used as above stated and that 
unless J. H. Morgan could and did repay this and the $650.00 borrowed 
previously "within a short time" he would convey the home place, that 
is, the land in question, to Flora Morgan for the amount of the loans; 
that nothing was ever paid thereon "except a, little interest"; that pur- 
suant to this agreement and "for the valuable consideration in the sum of 
$2,342.00, together with such interest as was due upon said indebtedness, 
the defendant J. H. Morgan, executed and delivwed to Flora Morgan 
deed conveying" said land ; that the consideration constituted the reason- 
able value of the land, especially in view of the frict that at the time it 
was encumbered by a registered mortgage to Luther Bowers as security 
for a note in the sum of $650.00 and interest; that the deed was executed 
in payment of said preexisting indebtedness and not with the intent to 
delay, hinder or defraud the plaintiff or any other person whomsoever, 
but "in absolute good faith for a valid and valuable consideration, and 
. . . for a price considerably in excess of the then market value of 
the land" conveyed thereby. 

Plaintiff's right to recover on the pleadings is dependent upon sus- 
taining his allegation that defendant J. H. Morgan conveyed the land 
to his wife voluntarily, or, if in payment of indebtedness to her, with an 
actual intent on his part, known to her, to defraud his creditors. Parker 
v. Fenwick, 147 N. C., 525, 61 S. E., 378. 
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Defendants having denied these allegations, the fourth, fifth and sixth 
issues arise for submission to the jury. 

(2 )  Regarding the requests of plaintiff for peremptory instructions : 
( a )  As to the fourth issue, the evidence is conflicting. Plaintiff on the 
one hand points to the admission that the deed recites a consideration of 
ten dollars, and offered evidence tending to show that the market value of 
the land at  the time of the deed was $3,000. On the other hand, defend- 
ants offered evidence tending to show that defendant J. H. Morgan bor- 
rowed $2,342 from his wife, Flora Morgan, as alleged in their answer 
for which he gave to her his notes; that the money was her property, 
$650 of it being savings from the sale of cabbage, chickens, eggs and 
pigs, and $1,692 being the proceeds of the sale of timber from a tract of 
land inherited by her from her father, and allotted to her in the division 
of the estate; that the money was loaned to J. H. Morgan to be used and 
was used by him for the purposes alleged and with the agreement alleged; 
that at  the time the deed was made the whole of the amount borrowed, 
with accumulated interest, was honestly due and unpaid, and the mort- 
gage encumbrance thereon due Luther Bowers was outstanding; that the 
market value of the land was from $1,800 to $2,000; and that the deed 
was made and the notes surrendered pursuant to the agreement. 

( b )  As to the fifth issue, "Did the defendant J. H. Morgan execute 
said deed with intent to delay, hinder and defraud his creditors, as 
alleged in the complaint ?" the defendant J. H. Morgan testified in part : 
L C  . . . I told my wife . . . if things got too hard and I could not 
pay it back I would just make her a deed to the place and it went on 
. . . I made that deed to my wife because I positively owed her her 
money." Then on cross-examination he stated that he had a la.wyer to 
draw it up and that it was made the day before the case was tried in 
Montgomery County. Concluding, he said, "I think a note just as good 
as a mortgage in a case like ours, because I told her in case I could not 
pay it I would deed it to her, and I did. I don't know about the suing 
business; it was right after he left home and he told me he would pay 
his part if I would pay mine. I was referring to Mr. Sills in my last 
answer. We had a little friendly wreck . . . the same wreck they 
have this judgment about." 

Mrs. Flora Morgan testified that J. H. Morgan gave her notes for the 
loans; that she kept them until he deeded the land to her;  that he told 
her if he did not pay the notes he would deed the land to her. On cross- 
examination she stated: "I thought a note was just as good as a mort- 
gage. . . . I knew he was sued over in Montgomery, and when the 
case was to be tried, and I thought mine came first. He  kept putting 
it off and I asked him to make it over, but not especially because of this 
suit in Montgomery County. . . . I was not at  the trial. . . . 
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I was sick a t  the time, but I knew my  husband and daughters were 
there.'' The  two daughters testified in  corroboration of their parents, 
and stated they were present when the deed was made and saw the mother 
give the notes to their father. 

We think this evidence requires the submission of the issue to the 
jury. "Since intent is an  operation of mind ii, should be proven and 
found as a fact, and is  rarely to be inferred as a matter of law." Mfg .  
Co. v. Building Co., 177 N. C., 103, 97 S. E., 718; Mfg .  Co. v. Lef-  
kowitz, 204 N .  C., 449, 168 S. E., 517. 

(c)  The jury having found in  response to tke fourth issue that  the 
deed was for a valuable consideration, and that  it was not executed 
by J. H. Morgan with intent to delay,'hinder and defraud his creditors, 
as alleged in the complaint, the answer to the sixth issue is immaterial. 

All other exceptions are deemed abandoned. Rule 28 of Rules of 
Practice in  Supreme Court, 200 N. C., 811. 

I n  the judgment below we find 
N o  error. 

LIBERTY MAKUFACTURIXG COMPANY, A COELPORATIOS, r. JAMES D. 
MALLOY A N D  ARMOUR & COMPANY, A CORPORATIOX. 

(Filed 8 June, 1940.) 

1. Chattel Mortgages 5 9a: Mortgages 5 1% 
Proper registration of a lien upon real or personal property is notice 

to all the world of the existence of the lien created by the instrument, 
but due cancellation of record may be relied upon with equal security. 

2. Mortgages 5 27: Chattel Mortgages 8s 2, 14- 
A lien is incident to the debt secured and the discharge of the debt 

discharges the lien itself, and therefore when it appears upon the face of 
a chattel mortgage that it was given as additional security to a deed of 
trust, cancellation of record of the deed of trust discharges the chattel 
mortgage, even though the chattel mortgage is not canceled of record. 

3. Same-After discharge of lien i t  may not be held as security for another 
debt as against purchaser from  encumbrance^*. 

Upon the maturity of one of the notes secnred by a deed of trust on 
lands, the trustor executed a note secured by a chattel mortgage and 
delivered same to the cestui as additional security to the deed of trust, 
which chattel mortgage provided on its face that it was additional security 
to the mortgage debt. Plaintiff cestui contended that it was executed as 
additional security, also, to a crop lien theretofore executed by trustor. 
Thereafter the crop lien and the deed of trust were canceled of record 
upon the conveyance of the realty to the ceetui. The cestui also con- 
tended that two mules covered by the deed of trust were released to the 
trustor under agreement that the chattel mortgage should remain in effect. 
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Held: The cancellation of the deed of trust and the crop lien discharged 
the chattel mortgage, and as against the purchaser of the chattels from 
the trustor, cestui may not assert that the release of the mules continued 
the lien of the chattel mortgage, since after the discharge of the lien it 
may not be asserted against a purchaser for any separate or collateral 
debt or agreement. 

APPEAL by defendant Armour & Company from l iar r is ,  J., at October 
Term, 1939, of ROBESON. New trial. 

Civil action to recover the value of property sold by individual defend- 
ant to corporate defendant and upon which plaintiff claims a lien. 

On 31 October, 1938, the defendant Malloy was indebted to the plain- 
tiff as evidenced by two notes in the aggregate sum of $1,657.27, which 
notes were secured by a real estate mortgage. The first note in the sum 
of $857.27 matured 1 October, 1938. On 31 October, 1938, defendant 
Malloy executed to the plaintiff a note in the sum of $800 and at the 
same time executed and delivered a chattel mortgage to secure the same 
conveying "52 hogs averaging about 3 months old each, and weighing 
approximately 60 pounds each, being all the hogs of this age and weight 
that I now own," subject to the agreement that from this number of 
hogs grantor excepted two as brood sows to be selected by him. This 
chattel mortgage contained the provision that :  ('This chattel is given 
as additional security to a certain deed of trust on the lands of grantor 
in favor of Liberty Manufacturing Company, which deed of trust ma- 
tured in part on 1 October, 1938." At the same time Malloy was in- 
debted to the plaintiff on a crop lien mortgage in the sum of $577.93. 

Subsequent to the execution of the chattel mortgage Malloy conveyed 
to the plaintiff the lands described in the deed of trust in satisfaction of 
the indebtedness thereby secured and said deed of trust was duly can- 
celed of record. The crop lien mortgage was marked paid 23 November, 
1938, and was duly canceled of record. 

I n  February and March, 1939, after the execution of the chattel 
mortgage, Malloy sold to the defendant Armour & Company 38 hogs for 
the sum of $393.10. Of this amount $11.24 was paid to plaintiff by 
Armour & Company on order of Malloy. Plaintiff sues for the balance, 
claiming same under the terms of the chattel mortgage. 

Issues were submitted to and answered by the jury under the instruc- 
tions of the court that if they believed all of the evidence they would 
answer the same in favor of the plaintiff as indicated by the answers 
as follows : 

"1. Did the defendant James D. Malloy execute the note to the plain- 
tiff bearing date October 31, 1938, for value, as alleged in the complaint? 
Answer : 'Yes.' 

"2. What amount, if any, is the defendant James D. Malloy indebted 
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to the plaintiff on said note? Answer: '$800.00, with interest from 
October 31, 1938, subject to a credit of $11.24 as of May 5, 1939.' 

"3. Did the defendant James D. Malloy execute the chattel mortgage, 
as alleged in the complaint ? Answer : 'Yes.' 

"4. Did the defendant Armour & Company purchase from James D. 
Malloy the hogs described in the chattel mortgage, as described in the 
complaint ? Answer : 'Yes.' 

''5. What amount, if any, is the defendant Armour & Company in- 
debted to the plaintiff on account of the matters alleged in the complaint? 
Answer: '$393.10, together with interest from Fel~ruary 9, 1939, subject 
to a credit of $11.24 as of May 5, 1939.' 

''6. Did the plaintiff Liberty Manufacturing Company hold a valid 
recorded lien against the hogs described in the chattel mortgage when 
purchased by Armour & Company? Answer : 'Yes.' " 

From judgment thereon defendant Brmour & C'ompany appealed. 

Downing  & Downing  and M y e r s  & S n e r l y  for defendant  A r m o u r  & 
C o m p a n y ,  appellant.  

Johnson & Timber lake  for plaintif f ,  appellee. 

BARNHILL, J. There was no present consideration for the execution 
of the chattel mortgage and note secured thereby. I t  was executed and 
delivered as additional security to the notes secured by the trust deed as 
is indicated upon its face. Witness for plaintiff so testified: ''When he 
gave the chattel mortgage he owed the money. He  already had the 
consideration for the chattel mortgage. We asked for additional security 
on what he already had. He  gave the additionrtl security because we 
asked for it. There was no additional consideration. We did not give 
him anything additional for it. When Mr. Malloy executed the chattel 
mortgage referred to there was no additional credit given him." 

When an instrument creating a lien upon real or personal property 
is recorded as required by law it is for the purpcse, in part at  least, of 
giving notice of the lien to all persons who may thereafter acquire an 
interest in the property thus conveyed. I t  is equally true that when such 
instrument thus recorded is duly canceled of record i t  gives notice that 
the lien thereby created no longer exists. All pewons are charged with 
notice of the lien created by the registered instrument. They may rely 
with equal security upon the cancellation. 

The debt secured is the life of the mortgage and gives it vigor and 
efficacy. The essential effect and consequence oj' the discharge of the 
mortgage debt is the discharge of the mortgage itself. The mortgage 
was incident to the debt, rested upon it, and when the purpose for which 
it was created was accomplished, i t  ceased to hare effect. W a l k e r  v. 
Mebane,  90 N.  C., 259; El l io t t  v. W y a t t ,  74 N.  C., 55. While the 
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chattel mortgage is not canceled of record the debt secured by the deed 
of trust and for which the chattel mortgage was given as additional 
security has been paid and the trust deed has been duly canceled. When 
the principal debt is discharged the security is discharged. Cancellation 
of the trust deed was notice to the public that the lien created by the 
chattel mortgage no longer existed for the reason that the debt for which 
it was given as security had been fully discharged. 

But the plaintiff contends and offered evidence tending to show that 
at  the time the chattel mortgage was executed it was understood and 
agreed that it should also be held as additional security for the crop lien, 
which, incidentally, has been duly marked paid and canceled of record. 
As to this, what has been said is apropos, even if it be conceded that the 
verbal agreement had any legal effect. 

But the plaintiff contends further that a t  the time the real estate notes 
were satisfied by the conveyance of the land described in the trust deed, 
at  the request of Malloy, plaintiff agreed to release two mules which 
were included in the deed of trust upon condition that Malloy would 
permit plaintiff to retain the chattel mortgage. The purpose for which 
the chattel mortgage was to be retained is not clear. The land debt was 
paid by the conveyance of the land and if the chattel mortgage was to be 
retained as security for the value of the two mules released, the amount 
to be so secured does not appear. Even so, this is not material. 

"There is no principle which permits a mortgagor who has paid his 
mortgage and taken a satisfaction, there being at  the time no equitable 
reason for keeping it afoot, subsequently to resuscitate and reissue it as 
security for a new loan or transaction, especially where the rights of 
third parties are in question, and it would make no difference whether 
the reissue of the mortgage was before or after the new rights and 
interests had intervened . . . the contention that a person having 
at  the time notice that a mortgage had been paid by the mortgagor in 
usual course, can, by a verbal arrangement between himself and the 
mortgagor, give the extinct mortgage vitality again as security for a new 
loan, so as to give it priority over a subsequent conveyance or mortgage 
is not justified by the authorities." Saleeby v. Brown, 190 N. C., 138, 
129 S. E., 424; Bogert v. Striker, 42 N .  E.  (N. Y.), 528; Plye v. Berry, 
63 N. E. (Mass.), 1071; Hibernia Nat'n. Bank v. Succession of Gragard, 
30 So. (La.), 728; 19 R. C. L., 445, sec. 229. 

I n  Blake v. Broughton, 107 N. C., 220, there was evidence that the 
mortgagor, after the execution of the mortgage and notes secured thereby, 
procured the assignment of the notes to a third party to secure money 
then advanced. There was likewise evidence that the original debt, 
evidenced by the notes and mortgage, had been satisfied. The Court held 
that if the- mortgage debt h a d  been discharged the mortgage was no 
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longer operative, although the notes were not marked satisfied. I t  was 
there said: "After their (notes) satisfaction, though not so marked on 
the record, they certainly could not be held as a security for money 
loaned or advanced to the prejudice of a purchaser for value from the 
mortgagor or his assigns. Having been paid off and discharged, the 
want of cancellation could not have the effect to revive them and give 
them new life and vitality to defeat such a purchaser." Walker v. 
Mebane, supra; Ballard v. Williams, 95 N .  C., 126. 

I t  follows that  on this record the corporate defendant acquired a good 
title to  the personal property purchased from Malloy and that  the charge 
of the court was erroneous. As there was no motion for judgment as 
of nonsuit the only course left for  us to pursue is to direct a new trial. 

The defendant Malloy gave notice of appeal m d  joined i n  the settle- 
ment of the case on appeal. However, as he filed no brief, his appeal is 
deemed to be abandoned. 

New trial. 

R. S. BEAM v. H. M. RUTLEDGE. 

(Filed 8 June, 1940.) 

1. Appeal and Error 8 37c- 

Upon appeal from judgment continuing a temporary order to the final 
hearing, it will be presumed that the court found facts sufficient to sup- 
port the judgment in the absence of a request for findings or challenge 
to any facts found. 

2. Injunctions 8 8: Contracts 5 7a- 
A stipulation of a partnership agreement b~~tween professionnl men 

that upon dissolution of the partnership the jnnior member would not 
practice the profession within the same town or within one hundred miles 
thereof for a period of five years i s  held reasonable and enforceable. 

3. Same-- 
The test to determine the validity of a covenant prohibiting a person 

from engaging in a similar business or practi'5ng his profession in a 
specified area is the existence of legitimate interests of the covenantee 
which are sought to be protected by the covenant. and whether the restric- 
tions in regard to time and territory are reasonably necessary to afford 
fair protection for that interest and are not injurious to the interest of 
the public. 

4. Contracts 5 1- 
The freedom to contract will not be lightly abridged, and public policy 

favors the enforcement of contracts intended to protect legitimate interest. 
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5. Injunctions § 8: Contracts § 'in- 
9 covenant in a partnership agreement between professional men that 

upon dissolution of the partnership the junior partner should not practice 
the profession within a restricted area for a specified time stands upon 
a different footing from like agreements between employer and employee, 
since a professional man is deemed capable of guarding his own interest 
and is not under like compulsion in making the agreement, but the line of 
demarcation between freedom to contract on one hand and public policy 
on the other must be determined upon the circumstances of each particu- 
lar case. 

SEAWELL, J., dissents. 
CLARKSON, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Stevens, J., in Chambers a t  Fayetteville, 
13  March, 1940. From ROBESON. 

Civil action to enjoin the defendant from engaging in the practice of 
medicine in restricted territory for limited time in violation of agreement 
with the plaintiff. 

The plaintiff is a physician--ear, eye, nose and throat specialist-and 
has practiced his profession for more than twenty-five years in Robeson 
County, this State. H e  has a large and lucrative practice, well estab- 
lished and covers a wide territory. On or about the first of May, 1938, 
the defendant came to Lumberton and was employed as an  assistant in 
the office of the plaintiff a t  a salary of $75.00 a week, with the under- 
standing that  if the employment proved unsatisfactory, the defendant 
"was not to practice medicine in Lumberton, or within 100 miles thereof, 
for a period of five years after the employment ceased." About a year 
later, plaintiff and defendant, a t  the solicitation of the latter, formed a 
partnership for the practice of their profession under an  agreement con- 
taining provision for division of profits, etc., with stipulation that  either 
might dissolve the partnership on ninety days' written notice. The firm 
name and style was to be "Beam and Rutledge." 

The following clause in the partnership agreement is the one here in 
controversy: ( 'In the event of a dissolution of the copartnership herein 
created, i t  is agreed by Dr.  H. M. Rutledge, one of the partners, that  he 
will not engage in the practice of the profession of medicine in the town 
of Lumberton, Robeson County, North Carolina, or within 100 miles of 
said town of Lumberton, Robeson County, North Carolina, for a period 
of five years from the date of said dissolution." 

I t  is admitted that  upon written notice the partnership was dissolved 
on 23 January,  1940, and that, thereafter, in disregard of the above 
covenant,, the defendant opened an office in the town of Lumberton for 
the practice of medicine, limited to the diseases of the ear, eye, nose and 
throat. Both plaintiff and defendant had limited their practice to this 
field of medicine. 



672 I N  T H E  SUPREME COURT. [217 

This action was brought to enforce compliancs with the terms of the 
partnership agreement. 

Order to show cause was duly issued, and upon return thereof, the 
defendant was restrained from engaging in the practice of medicine in 
the town of Lumberton, or within 100 miles thereof, until the final hear- 
ing of the cause on its merits. 

From the signing of this order, the defendant'appeals. 

McLean & Stacy,  L. J .  Hunt ley ,  and Varser,  McIn tyre  & Henry  for 
plaintiff, appellee. 

McKinnon,  Nance B Seawell for defendant, appellant. 

STACY, C. J. The case, as presently presented, turns on the validity 
of the defendant's agreement not to engage in t i e  practice of medicine 
in  the town of Lumberton, or within 100 miles thereof, for a period of 
five years following the dissolution of the partnership between himself 
and the plaintiff. 

There being no request to find the facts, and rlo challenge to any fact 
found, it will be presumed that the court found sufficient facts to support 
the judgment. Wood v. Woodbury  & Pace, ante, 356; McCune v. Mfg.  
Co., ante, 351. The case then comes to the single question whether the 
restrictive covenant in  the partnership agreement is valid and enforce- 
able under the law of this State. I t  would seem that an affirmative 
answer was adumbrated in the cases of Scott 7). Gillis, 197 N .  C., 223, 
148 S. E., 315, and Hauser v. Harding,  126 N.  C., 295, 35 S. E., 586. 

I n  Teague v. Schaub,  133 N.  C., 458, 45 S. E.: 762, a restrictive cove- 
nant in a contract between physicians was not upheld because of its 
indefiniteness. Even so, two members of the Court thought otherwise 
and expressed their views in a strong dissent. Xere, there is no doubt 
as to the meaning of the stipulation. I t  is clear and unambiguous. 

Speaking to a similar situation in Butler  v. Burleson, 16 Vt., 176, it 
was said: "This contract is not forbidden by any principle of policy or 
law. Dr. Burleson can be as useful to the public a t  any other town as 
at  Berkshire, and the lives and health of persons in other villages are as 
important as they are there. Community are, therefore, not injured by 
any stipulation of this kind between two practicing and eminent physi- 
cians." 

The application of two principles are here involved: freedom to con- 
tract and public policy. The plaintiff invokes the one; the defendant 
the other. 

The parties evidently thought the plaintiff had a legitimate interest 
to protect when the agreement was signed. They so stipulated. And he 
did. The existence of such an interest is the f i i ~ t  thing to look for in 
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passing upon the validity of a restrictive covenant. I ts  presence is 
essential to make it enforceable in equity. Williams v. Thomson, 143 
Minn., 454, 174 N. W., 307. This right of the parties to say upon what 
terms and conditions they are willing to form a partnership, or to enter 
into a contract of the character here disclosed, is not to be lightly 
abridged. Indeed, it is no small part of the liberty of the citizen. 
Adkins v. Children's Hospital, 261 U. S., 525. "Freedom to contract 
must not be unreasonably abridged. Neither must the right to protect 
by reasonable restrictions that which a man by industry, skill and good 
judgment has built up, be denied." Eureka Laundry Co. v. Long, 146 
Wis., 205, 131 N. W., 412, 35 L. R. A. (N.  S.), 119. 

Public policy is concerned with both sides of the question. I t  favors 
the enforcement of contracts intended to protect legitimate interests and 
frowns upon unreasonable restrictions. Granger v. Craven, 159 Minn., 
296, 199 X. W., lo ,  52 A. L. R., 1356. I t  is as much a matter of public 
concern to see that valid contracts are observed as it is to frustrate op- 
pressive ones. Both functions belong to the courts. 

The test to be applied in determining the reasonableness of a restric- 
tive covenant is to consider whether the restraint affords only a fair 
protection to the interest of the party in whose favor it is given, and is 
not so broad as to interfere with the rights of the public. Horner v. 
Graves, 7 Bing., 735, 131 Eng. Rep., 284; illandeville v. Harman, 42 
N. J .  Eq., 185; Rakestraw v. Lanier, 104 Ga., 188, 69 Am. St. Rep., 
154; Fausf z'. Rohr, 166 N. C., 187, 81 S. E., 1096. The question is one 
of reasonableness-reasonableness in reference to the interests of the 
parties concerned and reasonableness in reference to the interests of the 
public. Milwaukee Linen Supply Co. v. Ring, 210 Wis., 467, 246 N. W., 
567. Such a covenant is not unlawful if the restriction is no more than 
necessary to afford fair protection to the covenantee and is not injurious 
to the interests of the public. Granger v. Craven, ntpra. 

The parties themselves, when the instant contract was made, regarded 
the restriction as reasonable. They were dealing with a situation of 
which both were familiar. The defendant insisted on having the con- 
tract signed and did not object to the restrictive covenant. I t  is limited 
both as tom time and place. We cannot say that the restraint put upon 
the defendant by his contract is unreasonable as presently applied. 
Hauser v. Harding, supra; Note, 59 Am. Dec., 686, at p. 691. 

It is not to be overlooked that cases arising out of the conventional 
relation of master and servant, or employer and employee, are not wholly 
applicable to a situation like the present. Comfort Spring Corp. v. Bur- 
roughs, ante, 658. The attendant circumstances are different. A work- 
man "who has nothing but his labor to  sell and is in urgent need of selling - 

that" may readily accede to an unreasonable restriction at  the time of his 
22-217 
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employment without taking proper thought of the morrow, but a pro- 
fessional man who is the product of modern unhers i ty  or college educa- 
tion is supposed to have in  his training an a s ~ e t  which should enable 
him adequately to guard his own interest, especially when dealing with 
an  associate on equal terms. 

The line of demarcation, therefore, between freedom to contract on 
the one hand and public policy on the other mu3t be left to the circum- 
stances of the individual case. Jus t  where this l.ne shall be in  any given 
situation is to be determined by the rule of reason. Of necessity, no 
arbitrary standard can be established in advance for the settlement of 
all cases. 

Looking a t  the matter in retrospect, the defendant may now regard 
the stipulation as unwise. Undoubtedly he docs. Nevertheless, unless 
i t  contravene public right or  the public welfare, he is bound by it. 
B. & 0. Ry. v. Voight, 176 U. S., 498. Freedom to contract involves 
risks as well as rights. 

There was no error in continuing the restraining order to the hearing. 
Affirmed. 

SEAWELL, J., dissents. 

CLARKSON, J., took no par t  in the consideration or decision of this case. 

GERTRUDE SAPLES, ADMINISTRATRIS OF THE 'ESTATE OF TALMADGE 
SAPLES, DECEASEI), V. V. P. LOFTIS. 

(Filed 8 June, 1940.) 

1. Negligence § 1- 
Allegations that defendant felled a tree in close proximity to plaintiff's 

intestate without warning intestate so as to enable him to escape to a 
place of safety and that the tree struck and killed intestate, is held to 
state a cause of action. 

2. Pleadings § %Denial of motion to strike held not error under rule 
that  pleading will be liberally construed. 

In reply to plaintiff's allegation that intestate was struck and killed 
by a tree felled by defendant, defendant admil ted that as the tree acci- 
dentally fell in an unforeseeable manner it accidentally struck and killed 
intestate, without fault on the part of defendant. H e l d :  The refusal of 
the court to grant plaintiff's motion to strike the paragraph of the reply, 
or the parts thereof inartificially setting up a defense, is not held for 
reversible error, plaintiff's more appropriate remedy being a motion to 
make defendant's pleading more definite and certain. C. S., 537, 535, 
522. 519. 
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3. Same: Master and Servant § 44--In action for wrongful death, motion 
to strike allegations upon which were predicated defense that Indus- 
trial Commission had exclusive jurisdiction should have been g~anted. 

This action was instituted by an administratrix to recover for wrongful 
death of intestate. I t  appeared from the allegations and admissions that 
intestate was an employee of a subcontractor of defendant contractor, and 
was killed by a tree felled on the job. Defendant's answer alleged facts 
upon which it contended that the cause alleged was within the exclusive 
jurisdiction of the Industrial Commission. and that an award had been 
made under the Compensation Act and any right of action against defend- 
ant assigned, and that plaintiff does not have the right, or sole right, to 
maintain the action. Plaintiff moved to strike such allegations from the 
complaint. H e l d :  Upon the record as constituted plaintiff's motion to 
strike should have been granted. Michie's Code, 8081 ( r ) ,  8081 (aa) .  

4. Pleadings § 29- 

The test upon a motion to strike is whether the alleged matter is com- 
petent to be shown upon the trial. 

APPEAL by plaintiff from Alley, J., at 15 April, 1940, Civil Term, of 
GUILFORD. Modified and affirmed. 

This is an action for actionable negligence, brought by plaintiff against 
the defendant alleging damage. The action is for alleged wrongful 
death. N. C. Code, 1939 (Michie), see. 160. The complaint, verified 
by plaintiff, was filed on 17 February, 1940, and therein it is alleged that 
plaintiff's intestate was killed on 21 August, 1939, by the negligent 
felling of a tree by defendant in close proximity to plaintiff's intestate, 
without warning him so as to enable him to escape to a place of safety. 

From the face of the complaint and admissions contained in the 
answer, it appears that, on the day complained of, defendant was engaged 
as a general contractor on a project upon which the employer of plain- 
tiff's intestate was engaged as a subcontractor. I n  the complaint there 
is no mention of or reference to workmen's compensation, the Workmen's 
Compensation Act, or any compensation or other benefits under said act 
or any matters pertaining thereto. The answer contains three para- 
graphs to which plaintiff objects, namely, Article 16, and Articles 1 and 
2 of the further answer. I n  Article 16 defendant in admitting certain - 
allegations of the complaint has inseparably interwoven in the form of 
admissions certain matters he alleged. Plaintiff by motion seeks to 
strike said article or the portion thereof constituting its defects. I n  
Articles 1 and 2 of the further answer defendant pleads the Workmen's 
Compensation Act, a settlement (i t  is not indicated by whom) of all 
liabilities and perforce an assignment of any right of action against him 
in bar of plaintiff's further proceeding. Plaintiff, by motion, seeks to 
strike said articles. Upon the hearing of plaintiff's motion in the Supe- 
rior Court, it was denied, and plaintiff excepted, assigned error and 
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appealed to the Supreme Court. The exceptions and assignments of 
error and other necessary facts will be set forth in the opinion. 

Hobgood & Ward,  Chas. M .  Ivey ,  Jr., and 2. IT. Howerton for plain- 
t i f f .  

Sapp & Sapp for defendant. 

CLARI~SOX, J. The allegations of the complailt set forth a cause of 
action. I11 the case of Riggs v. Mfg .  Co., 190 N .  C., 256, where a work- 
man was injured by the falling of a tree without notice, this Court said: 
'(The warning must not only be given, but it must be a timely warning- 
proper warning. Such reasonable time so that workmen can avoid 
injury.'' 

Article 16 of the complaint is as follows: "That as said tree fell it 
struck plaintiff's intestate with great force and killed him. drticle 16 
of the answer is as follows: "The defendant almits that as the tree 
accidentally fell in a totally unforeseeable manner it accidentally struck 
plaintiff's intestate, causing injuries from which he died, without fault 
on the part of this defendant." 

Appellant (plaintiff) moved to strike the above quoted paragraph of 
the answer, or, in lieu of striking the same in it$: entirety, to strike the 
word "accidentally" from each of the places where it appears, the words 
"in a totally unforeseeable manner" and the word:;, "without fault on the 
part of this defendant." The plaintiff contends that the paragraph of 
the answer about which appellant complains is evasive and irresponsive; 
and being so it does not conform to the applicable statutory requirements. 

N. C. Code, 1939 (Michie), see. 519, is as follows: "The answer of 
the defendant must contain: 1. ,4 general or ripecific denial of each 
material allegation of the complaint controverted by the defendant, or 
of any knowledge or information thereof sufficient to form a belief. 
2. A statement of any new matter constituting a defense or counter- 
claim in ordinary and concise language, without -epetition." 

The answer denies liability and at the same time inartificially sets 
up a defense-N. C. Code, supra, see. 522. Under the facts and circum- 
stances of this case, we cannot uphold plaintiff's motion to strike, under 
our liberal practice. 

N. C. Code, supra, see. 535, is as follows: "In the construction of a 
pleading for the purpose of determining its effect, its allegations shall 
be liberally construed with a view to substantial justice between the 
parties." 

We think a motion by plaintiff to make the pleading by defendant 
"definite and certain by amendment" would be a more correct procedure 
than to "strike." N. C. Code, supra, see. 537. 



N. C.] SPRING TERM, 1940. 677 

The second motion of plaintiff to strike is more serious. Plaintiff 
moves "To strike from the answer of the defendant Article 1 of the 
further answer. for tha t :  The averments of said article are immaterial 
and would not, if true, constitute a defense or a portion of a defense. 
. . . The averments appearing in said article after the second semi- 
colon merely state a conclusion or conclusions of law, and at  that an  
incorrect conclusion or conclusions. . . . Motion to strike Article I1 
of the further answer, the terms and provisions of the North Carolina 
Workmen's Compensation Act and the alleged assignment of the right 
of action by the defendant do not constitute a plea in  bar or a defense 
or a portion of a defense and are immaterial." 

The said article for which plaintiff moves to strike being as follows: 
"That prior to and on the 21st day of August, 1939, this defendant 
employed more than five regularly; that  he operated under the terms and 
conditions of the North Carolina Workmen's Compensation Act, as did 
his employees; that  by the terms and provisions of the North Carolina 
Workmen's Conlpensation Act, the exclusive jurisdiction for the determi- 
nation of the matters and things arising herein is in the North Carolina 
Workmen's Compensation Commission created by the terms and provi- 
sions of the North Carolina Workmen's Compensation Act, and defend- 
ant  pleads the want of jurisdiction of this Court as a bar to plaintiff's 
further proceedings herein. . . . The defendant avers that all lia- 
bilities created and existing under and by virtue of the terms and pro- 
visions of the Xorth Carolina Workmen's Com~ensation Act have been 
settled and determined; that by this procedure an assignment of the 
right of action, if any existed, all of which this defendant denies, against 
him, was consummated; that plaintiff is not the real party in interest 
and does not have the right, or the sole right, to maintain this action 
and defendant pleads the terms and provisions of the North Carolina 
Workmen's Compensation Act and the assignment of the right of action 
against him, if any existed, which he denies, as a bar to plaintiff's fur-  
ther proceedings herein." 

The defendant contends that his answer is predicated upon section 11 
of the North Carolina Workmen's Compensation Act (Michie7s Code, 
8081-r) and section 19 of the act (Michie7s Code, 8081-aa), et seq. 

The approved test upon such a motion to strike is whether the alleged 
matter is competent to be shown a t  the trial. Pemberton v. Greensboro, 
203 N.  C., 514. We think the question here presented has been con- 
sidered and determined, adversely to defendant's contention, by this Court. 
Brown v. R. R., 202 N. C., 256; Mack c. Marshall Field & Co., ante, 55. 

We predicate this opinion on the record as now presented to this Court. 
For  the reasons given, the judgment of the court below is 
Modified and affirmed. 
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MRS. JENNIE W. REDMOND v. W. P. FARTHING, ADMINISTRATOR OF W. P. 
REDMOND, SUBSTITUTED DEFENDANT FOR THE FIDELITY BANK OF 
DURHAM. 

(Filed 8 June, 1940.) 

1. Banks and Banking 8 7a: Estates 9 16: Pleadings 9 %+-Where all 
facts necessary to  constitute cause are not admitted, plaintiff is not 
entitled to judgment on pleadings. 

This action was instituted by a widow againsi; her husband's adminis- 
trator to recover funds which had been deposite'd in a bank in his name 
"or" her name. Defendant, while admitting that the funds represented 
proceeds of sale of lands held by her and her husband by entirety, denied 
that she had made the deposit and denied that she and her husband had 
agreed that the survivor was to take the balance. Held: Plaintiff's motion 
for judgment on the pleading was properly denied, since the account 
cannot constitute a gift inter vivoe for the reassm that the husband did 
not lose dominion over the property, and since, in the absence of rebut- 
ting evidence, the person making a deposit is deemed the owner thereof, 
and therefore upon the facts admitted the wife h t~d authority to withdraw 
the funds only as an agent, which agency and authority terminated upon 
his death. 

2. Declaratory Judgment Act 8 1- 
In an action instituted under the Declaratory Judgment Act the court 

has no authority to instruct a litigant whether i:o take advantage of the 
provisions of C. S., 1795 upon the hearing of the cause upon its merits, 
since such instructions upon a question of procedure do not fall within 
the purview of the act. 

APPEAL by the plaintiff from W i l l i a m s ,  J., a t  April  Term, 1940, of 
DURHAM. 

Basil  M .  W a t k i n s  for plaintif f ,  appellant.  
A. W .  K e n n o n ,  Jr . ,  for defendant ,  appellee. 

SCHENCK, J. This is an  action brought by a widow to recover the 
amount of a deposit in The Fidelity Bank of Durham which was in  the 
name of her deceased husband or herself a t  the time of her husband's 
death. Under order of court the bank paid the amount of the deposit 
into the office of the clerk of the Superior Court and W. P. Farthing, 
the administrator of the husband, was substituted ,as defendant. 

The  plaintiff moved for judgment on the pleas3ings consisting of her 
complaint and amended complaint and the answer of the administrator. 

The  allegations of the complaint admitted by the answer are to the 
effect that  W. P. Redmond died intestate on 7 J'uly, 1939, leaving sur- 
viving him a widow, the plaintiff, a brother, a s::ster and several nieces 
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and nephews, children of a deceased brother and sister, one of whom is a 
minor;  that  a t  the time of his death there was deposited in The Fidelity 
Bank of Durham a savings account in the amount of $6,552.22 in  the 
following form:  "In account with W. P. Redmond or Mrs. Jennie 
Redmond ;" that  deposits and withdrawals to and from this account had 
been made from time to time by W. P. Redmond since 1919, and that  a 
large portion of the deposits was derived from the sale of personal prop- 
erty of the plaintiff and from lands held by her individually and by her 
and her husband as tenants by the entirety. I t  is alleged in the com- 
plaint that  the last deposit to the account, $6,500.00 on 31 May, 1938, 
was made by the plaintiff, at which time there was in the account onIy 
$1,316.66. The answer does not admit all of this allegation, but only 
admits that  the deposit was made, and denies that the plaintiff made 
the deposit. 

The answer, while admitting some of the allegations of the complaint, 
denies others, and denies the allegation of an  agreement existing between 
the plaintiff and her husband that  the survivor was to take the balance 
of the deposit upon the death of one of them and asks that  the court 
direct the defendant under the Declaratory Judgment Act as to whether 
he should take advantage of the provisions of C. S., 1795, in the trial of 
the action. 

The court entered judgment denying the plaintiff's motion for judg- 
ment on the pleadings, and instructing the defendant in trial of the 
action not to waive any objections to any testimony of plaintiff in sup- 
port of allegations with respect to transactions, agreements and com- 
munications between plaintiff and her deceased husband. To this judg- 
ment the plaintiff excepted and appealed to the Supreme Court, assign- 
ing errors. 

That  portion of the judgment denying the motion of the plaintiff for 
judgment on the pleadings must be affirmed, upon authority of what is 
said in A7annie v. Pollard, 205 N .  C., 362 : "In the absence of rebutting 
evidence the person making a deposit in a bank is deemed to be the 
owner of the fund. The appeal, therefore, brings u p  this case: A hus- 
band deposited money in a bank which was entered upon the records of 
the bank in the name of the husband or his wife; the husband died; the 
wife survived. I s  the widow entitled to the deposit? 

"The deposit did not constitute a gif t  to the wife inter vivos. To 
make a gift of a bank deposit there must be not only an  intention to 
give but a delivery and loss of dominion over the property given. 30 
C. J., 701, sec. 297. The title to the deposit remained in the husband; 
hence the only right the wife had to draw out the money was by virtue 
of the authority conferred upon her by her husband, she acting as his 
agent; and her power as agent was revoked by the death of her husband. 
3 R. C. L., 579; Jones v. Fullbright, 197 N .  C., 274." 
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The appellant in his brief virtually concedes that C. S., 230, in the 
light of Jones v. Fullbright, supra, and Nannie v. Pollard, supra, has 
no application to the caEe a t  bar in view of the fact that i t  appears from 
the admissions in the pleadings that the deceased husband made the 
deposits, and "in the absence of rebutting evidence, the person making 
the deposit i n  a bank is deemed to be the own~?r of the fund," and, 
nothing else appearing, the wife became only an  agent of the depositor 
with authority to withdraw the funds, which agency and authority was 
terminated upon the death of her husband, and that  "the agency cannot 
be converted into a tenancy in common by transforming the word 'or' 
into 'and.' " 

The position taken in the plaintiff's brief that she is a t  least entitled 
to a judgment on the pleadings for the amount of the last deposit, 
$6,500.00, since such deposit was made by the plaintiff, cannot be sus- 
tained. A close reading of the pleadings reveals ihat  while it is alleged 
that  this deposit was made by the plaintiff, the only unqualified admis- 
sion is that the deposit was made, and inferentially that the funds were 
derived from the sale of real estate which was held by the plaintiff and 
her husband by the entirety, but i t  is denied that  the plaintiff made the 
deposit. Under such circumstances the motion for judgment on the 
pleadings was properly denied. 

I n  so f a r  as the judgment of the Superior Court assumes to instruct 
the defendant in the trial of the action not to waive any objections to 
any testimony of the plaintiff in respect to transactions, agreements and 
communications between her and her deceased husband, which he would 
have a right to make under C. S., 1795, we think i t  is i n  error. 

The Declaratory Judgment Act, ch. 102, Acts 1931, N. C. Code of 
1935 (Michie), sec. 628 ( a ) ,  e t  seq., does not confer upon one judge of 
the Superior Court the authority to advise a litigant upon a matter of 
procedure in another trial before another judge. The Declaratory Judg- 
ment Act provides that "courts of record within their respective juris- 
dictions shall have power to declare rights, status, and other legal rela- 
tions, whether or not further relief is or could be claimed." The instruc- 
tions upon a question of procedure assumed to be given in the judgment 
below do not fall within the purview of the act. Whether it would be 
wise or expedient for the administrator to lodge ~bjection to any testi- 
mony of the plaintiff relative to certain transactions, agreements and 
communications between her and her deceased husband, should be left 
open for determination in the light of the evidence adduced at  the trial- 
the administrator bearing in mind at all times that he represents the 
interest of the next of kin of the deceased. UDOIL a trial of the action 
it may be expedient for the administrator to be examined in his own 
behalf or that the testimony of the deceased person be given in evidence 
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concerning such transactions, agreements and  communications, and  
thereby to waive a n y  inhibition made  by  C. S., 1795, against the  testi- 
mony of the plaintiff concerning such subjects. The administrator  

should be at liberty to  proceed in the  t r i a l  untrammeled by  a n y  instruc- 
tions upon such procedure. T h a t  portion of the judgment that assumes 
to instruct the  administrator  upon  the  question of waiving any rights 
t h a t  he  might  have under  C. S., 1795, is stricken out.  

T h e  judgment below as modified is  affirmed. 
Modified and  affirmed. 

E. B. KNIGHT, L E E  JORDAN, WILLIAM HANEP,  HENRY COLLINS, SR., 
BAXTER NASH, CECIL BRASWELL, TRUSTEES OF FAULKS BAPTIST 
CHURCH, v. J. B. LITTLE,  T. B. EDWARDS, T. K. COLLINS, L. V. 
PIERCE,  T. BRICE GRIFFIN,  GENERAL WEBB, E. N. BIVENS, CAR- 
ROLL HANEY, J. W. DEAN, ROhfRfIE PIERCE,  VERNON HANEY, 
OLIN HANEY, J. D. W E B B  AND J. S. JAMES. 

(Filed 8 June, 1940.) 

1. Appeal and Er ror  § 2- 
Even though an appeal from 'an order granting plaintiffs' motion for a n  

examination of the adverse party is premature, the Supreme Court may 
nevertheless in its discretion consider the matter upon its merits. 

2. Bill of Discovery 9 1-Held: Petition disclosed t h a t  plaintiffs had 
knowledge of al l  facts necessary to constitute cause of action and peti- 
t ion for  examination of adverse party should have been denied. 

In their petition for an order for the examination of the adverse party, 
plaintiffs alleged that they were seeking to recorer, as  trustees for a 
church, building material which had been placed on the church's land 
and which. pursuant to a conspiracy among the defendants, had been 
carried away or destroyed. H e l d :  What part each of defendants took in 
the matter is immaterial since a conspiracy is alleged. and the petition 
alleges all ultimate facts necessary to constitute a cause of action except 
the ralue of the property and damages which must of necessity be within 
the lrnowledge of plaintiffs, and therefore the petition should have been 
denied. 

3. Same- 
A11 order for the examination of an adrerse party is an extraordinary 

remedy, and a petition therefor shonld disclose the nature of the cause of 
action and make it  appear that the information sought is material and 
necessary, and that it  is not accessible to applicant, it being necessary that 
the petition be mule in good faith and not merely to harass or oppresq 
the adverse party or to gather facts upon which he mag be sued. C. S.. 901. 

APPEAL by defendants f rom Clement, J., a t  F e b r u a r y  Term, 1940, of 

UNION. Reversed. 
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A controversy between   la in tiffs and the deferdants and other mem- 
bers of an opposing group in the membership of the Faulks Baptist 
Church concerning the right of control of the church and its property 
has existed over a period of time. This controversy has resulted in 
litigation, both criminal and civil, of which this is the fourth action. 

The plaintiffs having first procured the issuance of the summons 
herein against the defendants, filed a verified petition for an order per- 
miting the examination of the defendants to secure information on which 
to file a complaint. Notice of a motion for an adverse examination was 
served on defendants. 

When the petition and motion came on to be heard before the clerk it 
was denied and plaintiffs appealed. 

The petition and motion were heard on appeal by Clement, J., who 
reversed the judgment of the clerk and entered Itn order requiring the 
defendants to appear before a commissioner named in the order "to be 
sworn and to answer such questions concerning the matters in contro- 
versy between the plaintiffs and themselves as n a y  be propounded to 
them by the plaintiffs or their attorneys." The defendants excepted and 
appealed. 

V a n n  & Mill iken for plaintiffs, appellees. 
I i e l m s  & Mulliss for defendants ,  appellants. 

BARNHILL, J. While the plaintiffs make no formal motion to dismiss 
the appeal for that it is fragmentary and premature, they so contend in 
their brief filed and cite authorities in support thereof. I t  has been so 
held by this Court, Hol t  v. Warehozrse Co., 116 N. C., 487; S m i t h  v. 
Wooding,  177 N. C., 546, 94 S. E., 404; Monroe v. Holder, 182 N.  C., 
79, 108 S. E., 359; Johnson v. Mills C'o., 196 N. C., 93, 144 S. E., 534, 
and cases cited. 

Even though an appeal be premature this Court may, in its discretion, 
consider the questions presented and express an opinion upon the merits 
thereof. Dowdy v. Dowdy,  154 N. C., 556, 70 S .  E., 917; Milling Co. 
v. Fin lay ,  110 N .  C., 411; Bargain House v. Jej ferson,  180 N .  C., 32, 
103 S. E., 922; Taylor  v. Johnson,  171 N. C., 84, 87 S. E., 981; W a r d  
v. Mar t in ,  175 N .  C., 287, 95 S. E., 621; Cement  Co. v. Phillips, 182 
N. C., 437, 109 S. E., 257. 

The plaintiffs, in their petition, allege that they are trustees of Faulks 
Baptist Church; that recently a fire of unknown origin destroyed the 
church building; that the plaintiffs, as trustees, have made plans to 
rebuild said church as a place of worship for the congregation ; that they 
recently placed upon the grounds of said church a large number of brick 
and a large quantity of sand to be used in the reconstruction of said 
church; and, 
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"4. That on or prior to the 27th of August, 1939, the defendants, as 
these plaintiffs are informed, believe and allege, conspired and confed- 
erated together to destroy said property and for the purpose of injuring 
and damaging the plaintiffs and hindering, delaying and preventing the 
construction of said church, and that on the said 27th day of August, 
1939, in carrying out the purpose and intent of said conspiracy the 
defendants, as the plaintiffs are informed and believe, did wilfully and 
maliciously destroy and remove said property to the great injury and 
damage of the plaintiffs." 

As the plaintiffs in their complaint are required to allege only ultimate 
facts upon which the cause of action is based, it affirmatively appears 
from the petition filed that they are now in possession of and have 
alleged the facts essential to constitute a cause of action against the 
defendants for conversion and for damages for the destruction of Der- 

L. 

sonal property belonging to the plaintiffs, as trustees. The only fact 
not alleged is the value of the property thus destroyed or the amount of 
damages sustained by the conversion. As the plaintiffs purchased and 
placed on the church grounds the property which they allege the defend- 
ants destroyed or converted, it cannot be said that they are not in posses- 
sion of information as to the value thereof. And as the plaintiffs rely 
upon allegations of conspiracy it is immaterial as to what part each 
defendant took in executing the conspiracy alleged. 

From a reading of the original petition and the subsequent affidavit 
filed by the plaintiffs, it is apparent that the plaintiffs do not desire to 
obtain information to file a complaint against these defendants but they, 
in fact, are seeking to discover, through an examination of these defend- 
ants, the names of those who may, in fact, be liabIe to them on the cause 
of action alleged. This is not a proper objective under the terms of the 
statute. 

I n  a proceeding of this kind i t  is of first importance that the petition 
for an order of examination should state facts which will show the nature 
of the cause of action and make it appear that the information sought is 
material and necessary; that the information desired is not already 
accessible to the applicant; and that the motion is made honestly and 
in good faith and not malicious1.v-in other words, that it is meritorious. - 
The law will not permit a party to spread a dragnet for an adversary in 
the suit in order to gather facts upon which he may be sued, nor will it 
countenance an attempt under the guise of a fair  examination, to harass - 
or oppress his opponent. I t  is seldom that the exercise of this function 
of the Court is required. Chesson v. Bank,  190 N.  C., 187, 129 S. E., 
403; Bailey v. Matthews, 156 N .  C., 78, 72 S. E., 02; Fields v. Coleman, 
160 N. C., 11, 75 S. E., 1005; Jones v. Guano Co., 180 N. C., 319, 104 
S. E., 653 ; Monroe v. Holder, supra. 
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I f  the plaintiffs, as they assert, are proceeding in good fai th against 
these defendants to  recover damages for the wrongful destruction of 
property belonging to the plaintiffs, as trusteetl, then it appears that  
plaintiffs are in possession of information sufficient to enable them to 
prepare and file their complaint. If, as asserted by the defendants, the 
plaintiffs are seeking to prolong the controversy existing among members 
of the church and to further harass these defendants and their associates 
with litigation, then they may not do so under the guise of an  applica- 
tion to examine defendants under the provisions of C. S., 901. I n  this 
connection we may note that  the order entered does not restrict the 
examination to matters concerning the controvemy relative to the par- 
ticular building material described in the petition. 

While i t  may be conceded tha t  the appeal of the defendants is  prema- 
ture, we a re  of the opinion that  the order of exr~mination was improvi- 
dently granted, and that  the order should be rwersed as was done in 
Jones v. Guano Co., supra, i n  which the opinion was written by Clark, 
C. J., and in  Chesson v. Bank, supra, i n  which the opinion was written 
by Stacy, C. J .  

Reversed. 

WILLIAM M. GEORGE, ADMINISTRATOR OF W. EDWARD GEORGE, V. 
WINSTON-SALEM SOUTHBOUND RAILWAY COMPANY. 

(Filed 8 June, 1940.) 

1. Appeal and Error tj 49a- 
Where the evidence upon the subsequent trial is materially different 

from that on the former trial, the decision of the Supreme Court on the 
former appeal is not conclusive. 

2. Evidence tj 45a: Railroads 8 10- 
Testimony of an expert witness as to the poirition of deceased's body 

when struck by defendant's train is properly st14cken out when the wit- 
ness testifies that his opinion is not based upon the wounds on the body 
but upon the fact that intestate was wearing whil:e shoes and white marks 
mere found on the inside of one of the rails and the "opinion of the entire 
crowd." 

3. Railroads 5 10- 
In an action to recover for the death of intestate killed on defendant's 

railroad tracks by a train, the doctrine of last clear chance applies only 
if intestate was down on the tracks in an apparently helpless condition; 
and when the evidence does not tend to positively establish this essential 
fact, but leaves the matter in speculation and conjecture, it is insufficient 
to support the submission of the issue. 
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APPEAL by defendant from Rousseau,  J., at February Term, 1940, of 
DAVIDSON. Reversed. 

W i l l i s  & Seawel l  and  C. Dav id  S w i f t  for plaint i f f ,  appellee. 
Craige & Craige and Ph i l l ips  & B o w e r  for defendant ,  appellant.  

SCHENCK, J. This is an action for the wrongful death of the plain- 
tiff's intestate alleged to have been caused by the negligent failure of the 
defendant to avail itself of the last clear chance to avoid running its 
train over and fatally injuring said intestate while on the track of the 
defendant. 

From an adverse judgment predicated upon the verdict, the defendant 
appealed, assigning as error the failure of the court to sustain its motion 
for a judgment as in case of nonsuit made when the plaintiff had intro- 
duced his evidence and rested his case and renewed after all the evidence 
on both sides was in. C. S., 567. 

This case was before us at  the Spring Term, 1939, upon the plaintiff's 
appeal from a judgment as in case of nonsuit, which judgment was 
reversed (215 N. C., 773). The former judgment was predicated upon 
the holding that there was no competent evidence that the intestate was 
down on the track in an apparently helpless condition at  the time he was 
run over and killed by the defendant's train. This Court, however, was 
of the opinion that the expert testimony of the witness Doctor Terry 
to the effect that in his opinion, judging from the nature, the condition 
and position of the wounds on his body, the deceased was lying down 
upon the track at  the time same were inflicted, was competent, M c M a n u s  
v. R. R., 174 N. C., 735, and sufficient evidence to be submitted to the 
jury upon the issue of last clear chance, and reversed the holding of the 
trial court. 

I n  the second trial of the case, which is now before us for review, the 
testimony of Doctor Terry was substantially different from what it was 
in the former trial. While he repeated his opinion to be that the intes- 
tate was lying down upon the track at  the time he was struck and killed 
by the train, he stated that this opinion was based upon the fact that the 
intestate had on white shoes and white marks were found on the inside 
of one of the rails of the track, "and it was the opinion of the entire 
crowd that he was lying on the flat side of this sawed crosstie, but not 
from the wounds on the body-not of the opinion from the wounds on the 
body, but from the signs on the rail." 

Notwithstanding the court in its discretion allowed the plaintiff who 
had offered ~ o c t o i  Terry as a witness to cross-examine him, he stead- 
fastly reiterated that his opinion that the intestate was prone upon the 
track was based upon the white marks on the rail and "the opinion of 
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the entire crowd," and not upon the nature, conditicm and ~os i t ion  of the 
wounds upon the body. The court struck out the witness' testimony as 
to his opinion that the intestate was lying upon the track when struck 
and killed. This we think was proper, and no exception thereto appears 
in the record. 

The evidence in the first trial and in the second trial was practically 
the same, e x c e ~ t  the material difference in the essential testimony of 
Doctor Terry. Where upon the new trial granted on appeal by the 
Supreme Court the evidence is materially differelt from that on the 
former trial, the former adjudication is not conclusive and another 
appeal will lie. McCall v. Institute, 189 N.  C., 77!i. 

With Doctor Terry's expert opinion as to the intestate's being prone 
upon the track eliminated, there is no evidence of the first fact essential 
to be proven in cases of this nature, as stated in Henderson v. R. R., 
159 N. C., 581, namely, "that the deceased was doun on the track in an 
apparently helpless condition." 

With Doctor Terry's expert opinion out of the record, what is said by 
Winborne, J., in Cummings v. R. R., ante, 127, becomes pertinent: 
(( . . . it may be inferred from the evidence as t3 the phys&al condi- 
tion of the body and accompanying signs at  the scene that the intestate 
was struck and killed by a train. Yet these phys~cal facts present no 
rcxasonable theory to the exclusion of many others as to the circumstances 
under which the accident occurred. I n  what position was intestate when 
struck? The evidence is consonant with any of many theories which 
may be advanced with equal force, but all of which are speculative and 
rest in mere conjecture. The probabilities arising fi-om a fair considera- 
tion of such evidence affords no reasonable certainty on which to ground 
a verdict upon an issue of last clear chance." 

The judgment of the Superior Court is 
Reversed. 

0. F. CLINARD AND WIFE, MILDRED CLINARI), v. TOWN O F  
KERNERSVILLE. 

(Filed 8 June, 1940.) 

1. Municipal Corporations 5 1-udgment held to embrace permanent 
damages resulting from operation of municipal sewage disposal plant. 

In this action to recover damages resulting to :ands from defendant 
municipality's sewage disposal plant, the judgment, (tonsidered in the light 
of the pleadings, evidence and charge of the court, notwithstanding the 
absence of the word "permanent" in the issue sub~nitted, is held to em- 
brace permanent damages from every source of in jury  in the operation of 
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the plant, including dye water from a manufacturing plant discharged 
through the municipality's system, and to give the municipality an ease- 
ment for the continued operation of the plant in the same manner. 

2. Trial 9 37- 
An issue will be construed with reference to the pleadings, evidence 

and charge of the court pertinent thereto. 

APPEAL by defendant from Alley, J., at November Term, 1939, of 
FORSYTH. N O  error. 

Lovelace & Kirkman and Benbow & Hall for plaintiffs, appellees. 
Manly, Hendren & Womble and I. E. Carlyle for defendant, appellant. 

SEAWELL, J. This is an action for the recovery of damages from the 
town of Kernersville for wrongfully operating a sewage disposal plant 
on the banks of Sbbotts Creek near the property of the plaintiffs, which 
it is alleged, by reason of the odor and the noxious properties of the dis- 
charged sewage, has greatly damaged plaintiffs' premises. The court 
was requested to allow permanent damages for the injury done to plain- 
tiffs' property, and the defendant is interested in the character and 
extent of the easement and the rights thus acquired by it. 

When this case was here before-Clinard v. Kernersville, 215 N.  C., 
745, 3 S. E. (2d), 267-the town of Kernersville and Vance Knitting 
Company were defendants. I t  was then complained that much of the 
injury done to plaintiffs' premises was caused by waste products from 
the Vance Knitting Company, conveyed through the Kernersville sew- 
erage system. Under the facts of that case, which are the same as now, 
the Court held the evidence insufficient to sustain a cause of action 
against the Vance Knitting Company. 

I t  is now complained that the issues, pertinent evidence, and instruc- 
tions of the court were not sufficient to settle the liability of the town of 
Kernersville with respect to the dye water and waste products originating 
with the Vance Knitting Company and still discharged through its 
sewerage system, but that the mode of trial left the municipality open to 
further assault by the plaintiffs for additional damages on that score. 

A thorough examination of all the record convinces us that the appre- 
hension is not well founded. Consideration by the jury of damages due 
to the dye water-an item supposed by defendant not to be caught 
within the net of procedure--was, we think, inevitable, and the judgment 
is sufficient to protect the defendant and to secure it in any rights which 
i t  may have obtained thereby with respect to the discharge of this and 
other sewage from its plant. Gibbs v. Higgins, 215 N.  C., 201, 1 8. E. 
(2d), 554; Stelges v. Simmons, 170 N .  C., 42, 44, 86 S. E., 801; Coltrane 
v. Laughlin, 157 N.  C., 282, 72 S. E., 961. 
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W e  do not  regard the  fai lure  to  insert the  w o r l  "permanent" i n  the  
issue a s  t o  damages material.  I t  might  have  been better to  include it, 
but the  issue must  be construed with respect t o  b3th the  pleadings and  
the  evidence and  such p a r t  of the  instructions of the  court  a s  m a y  be 
pert inent  to  i t ;  Coltrane v. Laughlin, supra; Holloway v. Durham, 176 
N.  C., 550, 97 S. E., 486; Propst v. Caldwell, 172 N.  C., 594, 90 S. E., 
757; Southerland v. R. R., 148 N .  C., 442, 62 S. E., 517; Union Bank 
v. Oxford, 116 N .  C., 339 (340), 21 5. E., 410; McKimmon v. Caulk, 
170 N .  C., 54, 56, 86 S. E., 809; Weston v. Lumber Co., 162 N .  C., 165, 
77 5. E., 430; Gillam v. Edmonson, 154 N. C., 127, 69 S. E., 924; 
Payerweather v. Ritch, 195 U. S., 277; Weidner I ) .  Lund, 105 I l l .  A., 
454, 456; Oglesby v. Attrill, 20 Fed., 570; Gulling v. Washoe County 
Bank, 29 Nev., 257, 260, 80 P., 25; and  the  judgment, considered a s  
res judicata, must  be construed wi th  reference to  them all, as  well as  to  
issuable matters  which might  have been litigated under  the pleadings. 
Buch,anan v. Harrington, 152 N. C., 333, 335, 67 L3. E., 747. W e  th ink  
the  record is  conclusive as  t o  the  character  of damages awarded t h e  
plaintiffs. Lightner v. Raleigh, 206 N.  C., 496, 174 S. E., 272 ; Teseneer 
u. Mills Co., 209 N. C., 615, 184 S. E., 535. 

Other  exceptions i n  the  record a r e  not  meritorious. 
W e  find 
N o  error .  

T H E  NATIONAL BANK O F  B U R L I X G T O N  v. 0.11. M A R S H B U R N .  

(Filed 8 June, 1940.) 

1. Bills a n d  Notes $8 Of, 2 b I f  person, i n  wrongfully procuring note, acts 
a s  agent fo r  holder, t h e  holder is not a holder in  due  course. 

Defendant's evidence tended to show that he executed the note in suit 
to be used to pay for shares of stock of the co~porate  payee, that  the 
stock was never delivered to him and consequently the note was never 
delivered by him, but that  the note was procured from his office without 
his knowledge or consent by the president of the payee who was also a 
collecting agent for a bank, and who turned the note over to the banlr as  
collateral security for his company's note. Held: If in procuring the note 
the president of the company was acting as  an agent of the company, 
knowledge of the infirmity, nothing else appearing would not be imputed 
to the banli and i t  would be a holder in due course, while if, in procuring 
the note, he was acting as  agent of the bank it  would have imputed Bnowl- 
edge of the infirmity and would not be a holder in due course, and there- 
fore, i t  being admitted that  he was an agent of the banlr, an instruction 
that the maker could not be held liable if the note had been taken by an 
agent of the bank, without further elaboration, is ?rror. 
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2. Appeal and Error 8 41- 

Where a new trial is awarded on one assignment of error, other assign- 
ments relating to matters which may not arise on the subsequent hearing 
need not be considered. 

APPEAL by plaintiff from Carr,  J., a t  November Term, 1939, of 
ALAMANCE. 

Allen & M a d r y  for plaintiff ,  appellant. 
J .  W .  Grissom for defendant, appellee. 

SCHENCK, J. This is an action instituted on a note signed under seal 
by the defendant, payable to the Home Fertilizer & Chemical Company 
for $472.10, dated 1 November, 1937, due 1 July, 1938, and negotiated 
by the payee to the plaintiff. 

The defendant admits signing the note in suit, but denies making any 
delivery thereof, or receiving any consideration therefor, and alleges that 
the plaintiff took the note with notice of the infirmities therein and was 
not therefore a holder in due course. 

The plaintiff's evidence tended to show that the Home Fertilizer 8t 
Chemical Company was indebted to the plaintiff in a substantial amount 
and executed its note for such indebtedness and gave the note in suit, 
together with others, as collateral therefor, and that its note was not paid 
and the plaintiff thereby became the holder in  due course of the note 
in suit. 

The defendant's evidence tended to show that one Crenshaw sought the 
note of the defendant to use as collateral for the note of the Home 
Fertilizer & Chemical Company to the plaintiff, and that he agreed to 
execute and deliver the note in exchange for 500 shares of stock in the 
fertilizer and chemical company of which Crenshaw was president, and 
did sign the note and intended to deliver it when the shares of stock 
were delivered to him, and placed the note in his check book in his office 
to await the procurement and delivery to him of such shares of stock, but 
that said shares of stock were never delivered to him and the note was 
consequently never delivered by him; that said note was taken from his 
office by Crenshaw and delivered to the plaintiff bank without his (de- 
fendant's) knowledge or consent. -4nd further, that in procuring the 
note in suit in the manner in which it was procured Crenshaw was 
acting as an employee and agent of the plaintiff bank. 

The plaintiff's evidence, more particularly on rebuttal, tended to show 
that while Crenshaw was an employee of the plaintiff and its agent for 
the purpose of collecting certain notes due it and placed in his hands 
for the purpose of collection, he had no further authority than to collect 



690 I N  T H E  SUPREME COUET. [217 

the notes placed in his hands; that Crenshaw had no authorization from 
the plaintiff bank to procure for it collateral for the note of the Home 
Fertilizer & Chemical Company held by it, and that in  procuring the 
note in suit, however he procured it, he was acting; as agent of the ferti- 
lizer and chemical company that he might place the note as collateral 
for the fertilizer and chemical company's 11ote to plaintiff and thereby 
strengthen the credit with the bank of the company of which he was 
president; that the plaintiff bank had no knowledge of the manner in 
which the note in suit was procured. 

There was a definite issue drawn as to whether Crenshaw at the time 
he procured the note in suit was acting as agent and in the interest of 
the plaintiff bank, or as agent and in the interest c f  the Home Fertilizer 
& Chemical Company. This issue was vital to tht: determination of the 
defendant's liability, because, ordinarily, if Creishaw was acting as 
agent and in the interest of the plaintiff, and within the scope of his 
authority as such agent, in the procurement of the note in suit, then the 
plaintiff would be fixed with notice of the infirmity in said note and 
would not be a holder thereof in due course; whereas, ordinarily, if 
Crenshaw was acting as agent and in the interest of the payee in the 
note, the Home Fertilizer & Chemical Company, of which he was presi- 
dent, in the procurement of the note in suit, then the plaintiff would not 
be fixed with notice of the infirmity in the note and would be a holder 
thereof in due course. 

His Honor charged the jury: "Mr. Marshburn would not be liable 
upon a note stolen out of his possession by an agent of the plaintiff." 
'This is assigned as error by the plaintiff, and we are constrained to 
sustain the assignment. 

There was no controversy as to Crenshaw being m agent of the plain- 
tiff, or as to Crenshaw being an agent of the Home Fertilizer & Chemical 
Company. The question presented was in which capacity and in whose 
interest was he acting when he stole the note in suit, if he did steal it. 
If he was acting in the scope of his employment hy and in the interest 
of the plaintiff, then Mr. Marshburn would not be liable, but if he was 
acting as president or agent of the fertilizer and chemical company and 
in  its interest, then Mr. Marshburn would be liable nothing else appear- 
ing. Trust Co. c. dnagnos, 196 N. C., 327; Rank v. Wells, 187 N. C., 
515. 

Since there must be a new trial for the error indicated. it becomes 
unnecessary to discuss the other interesting assignments of error set out 
in appellant's brief, since the questions presented thereby are not likely 
to be raised on another trial of the case. 

New trial. 
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OSCAR 0. EFIRD v. BOARD OF COMMISSIONERS FOR THE COUNTY 
OF FORSYTH, JAMES G. HANES, T. E. JOHNSON AND D. C. SPEAS, 
MEMBERS OF THE BOARD OF COMMISSIONERS FOR THE COUNTY 
OF' FORSYTH, AND THE COUNTY OF FORSYTH. 

(Filed 8 June, 1940.) 

1. Appeal and Error § b W h e n  act sought to be enjoined has been com- 
mitted pending appeal, there is nothing for Court to enjoin and appeal 
will be dismissed. 

This action was instituted to enjoin county commissioners from adopt- 
ing a resolution suspending or abolishing the county court. I t  was made 
to appear that pending the appeal from an order dissolving the temporary 
restraining order, the county commissioners had adopted a resolution sus- 
pending the county court. Held: The board having taken the action 
sought to be restrained, there is nothing to be enjoined, and the question 
sought to be presented having become academic, the appeal is dismissed 
without determination of the authority of the county commissioners to 
adopt the resolution, the legal effect of its action not being presently pre- 
sented for decision. 

2. Public Omfficers § 3- 
An incumbent has no title in the office held by him. 

APPEAL by plaintiff from Nettles, J., a t  April Term, 1940, of FOR- 
SYTH. Appeal dismissed. 

The plaintiff as judge of the Forsyth County Court instituted this 
action against the Board of County Commissioners to recover his salary 
as judge of the county court, which he alleged the defendant board had 
unlawfully refused to pay. H e  asked for a restraining order restraining 
the defendant from attempting tp abolish or suspend the Forsyth County 
Court. 

Upon plaintiff's application a temporary restraining order issued 
restraining the defendant from adopting any resolution or taking any 
action to abolish or suspend the Forsyth County Court. Upon the hear- 
ing before Kettles, J., the temporary restraining order was dissolved, 
and the plaintiff appealed. 

J. M.  Wells, Jr., Roy L. Deal, Ode11 Sapp, and Felix L. Webstar for 
plaintiff, appellant. 

Fred S.  Hutchins and H.  Bryce Parker for defendanfs, appellees. 
Burton Craige, G. H. Hustings, S. E. Hall, I .  E. Carlyle, and John J. 

Ingle, amici curie. 

DEVIN, J. The only question presented for review upon this appeal 
is the ruling of the court below in disso1vir.g the temporary restraining 
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order restraining the defendant from adopting a resolution to abolish 
or suspend the Forsyth County Court. The question as to the plaintiff's 
right to recover of defendant board his salary is not now before us. 

I t  is admitted that pursuant to the provision of chapter 520, Public- 
Local Laws of 1915, the plaintiff was duly appointed judge of the For- 
syth County Court and has qualified and acted as such up to the time 
of the institution of this action. 

The plaintiff now alleges that under the authority of chapter 519, 
Public-Local Laws of 1939, purporting to give to the Board of Commis- 
sioners of Forsyth County "the right to abolish or temporarily suspend 
the said Forsyth County Court" (which act he alleges was beyond the 
power of the General Assembly), the defendant board intends to adopt 
a resolution to abolish or suspend the court, and to interfere with the 
administration of justice therein to the detriment of litigants. Affidavits 
were presented to the trial judge relating to the question whether the 
Forsyth County Court serves any useful purpose, justifying its expense, 
and as to the wisdom of abolishing it. 

I t  was admitted in the argument here that since the institution of this 
action and the dissolution of the temporary restraining order, the Board 
of Commissioners of Forsyth County had adopted a resolution suspend- 
ing the operation of the county court. 

The question presented by this appeal from t'ie order dissolving the 
temporary restraining order has thus become academic. The Board of 
Commissioners has taken the action sought to bl? restrained. There is 
nothing the court could now enjoin. Howerton v. Scherer, 170 N .  C., 
669, 86 S. E., 596; Rousseau v. Bullis, 201 N .  (7., 12, 158 S. E., 553; 
Hardy v. Comrs., 208 N .  C., 699, 182 S. E., 328. 

The legal effect of the action of the defendant board is not now before 
us. I f  the act of 1939 gave the defendant no power, the Forsyth County 
Court has not been abolished or suspended. I.' the act is valid, the 
plaintiff has no cause for complaint. While the plaintiff has brought 
this action as judge of the Forsyth County Court, it may be noted that 
he has no property right in the continuance of the office. Mia1 v. Elling- 
ton, 134 N .  C., 131, 46 S. E., 961; Queen v. Comrs., 193 N. C., 821, 138 
S. E., 310; Penny v. Board of Elections, ante, 276. 

The appeal from the judgment of the court below dissolving the tempo- 
rary restraining order must be dismissed. This disposition of the appeal 
renders unnecessary a discussion of the question debated in  the briefs 
and on the oral argument whether the act of 1939 was within the con- 
stitutional power of the General Assembly or whether it constituted an 
unwarranted delegation of power to the Board of Commissioners of 
Forsyth County. As to that we express no opinion. 

Appeal dismissed. 
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JERRY A. JONES AXD FIDELITY & CASUALTY COMPANY v. RANEY 
CHEVROLET COMPANY. 

(Filed 8 June, 1940.) 

1. Automobiles 5 6-Dealer may b e  held liable fo r  negligence i n  putting 
dangerous ins t~umenta l i ty  on highways where it is likely t o  cause 
injury. 

Evidence tending to show that defendant, an automobile dealer, sold the 
car in question second-hand with representation that the brakes thereon 
were good and reliable, while in fact the brakes were defective and in such 
condition that  the operator would lose control over the car upon the 
application of the brakes in an emergency, and that plaintiff was injured 
while riding as  a passenger in the car a s  a direct result of the defective 
brakes, is held to state a cause of action against the dealer in tort. 

2. Same: Evidence § 3+Where action is i n  to r t  a n d  not  upon contract, 
parol evidence a t  variance with contract is not incompetent. 

In  an action by a passenger in a car to recover for alleged negligence 
of the dealer in selling the car second-hand with representations that  the 
brakes were dependable, while in  fact the brakes were defective, and 
resdlted in injury to plaintiff passenger when they were applied by the 
driver, parol evidence that the dealer had represented the brakes as  being 
good and dependable is  erroneously excluded on the ground that such 
evidence was a t  variance with the written contract between the purchaser 
of the car and the Anance company, since plaintiff is not a party to the 
contract, and the action is in tort and not upon the contract. 

3. Automobiles § 6: Evidence § 42d-Post rem statement of agent is com- 
petent to show principal's knowledge of t h e  transaction. 

In  an action by a passenger in an automobile to recover for the negli- 
gence of the dealer in  selling the car second-hand with representations 
that the brakes were good and dependable, while in fact the brakes were 
defective and would likely result in injury to the publie, testimony of 
defendant's employee that brakes of the type used on the car had given 
trouble, that they had had to change a lot of them, but that the brakes on 
this car had not been changed, is held competent a s  a post rem statement 
of the agent tending to show knowledge of the principal. 

APPEAL by  plaintiffs f r o m  H a m i l t o n ,  Special Judge ,  a t  October Term,  
1939, of NEW HANOVER. Reversed. 

Poisson d2 Campbel l  and J .  A. Jones  for plaintif fs,  appellants.  
E. K. B r y a n  and R. S .  McClelland for defendant ,  appellee. 

SCHENCK, J. T h i s  is a n  action brought b y  a n  insurance car r ie r  i n  
the  name of a n  employee b y  reason of hav ing  been subrogated t o  the  
rights of a n  employer by  payment  of compensation f o r  which the  em- 
ployer was liable under  the N o r t h  Carol ina Workmen's Compensation 
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Act against a person other than the employer, to recover damages for 
personal injuries alleged to have been caused by the negligence of the 
defendant. Sec. 11, ch. 120, Public Laws 1929; sec. 1, ch. 449, Public 
Laws 1933. (N. C. Code of 1935 [Michie], see. 13081 [r]). 

This case was before us at  the Spring Term, 1938, and a judgment 
of the Superior Court sustaining a demurrer upot. the ground that the 
complaint did not state facts sufficient to constitute a cause of action was 
revei-sed. (213 N. C., 775.) 

Notwithstanding in the trial below there was evidence to support the 
principal allegations of the complaint, the court sumstained the motion of 
the defendant for a judgment as in case of nonrluit lodged when the 
rdaintiffs had introduced their evidence and rested t'heir case. and entered 
Judgment accordingly, from which judgment the appealed, 
assigning errors. 

There was evidence tending to show that the plaintiff Jerry A. Jones 
was an invited guest in an automobile, that because of defective brakes 
the automobile was wrecked resulting in injury to xhe plaintiff, that the 
defendant Raney Chevrolet Company was an automobile dealer and sold 
the automobile, second-hand, to the owner thereof with whom the plain- 
tiff was riding, and that the dealer represented to the owner that the 
automobile was equipped with good, reliable brakes when it knew, or by 
the exercise of due care could have known, that the automobile had 
defective brakes, and that the defects would naturally result in the 
brakes becoming applied in an emergency manner in the ordinary opera- 
tion of the automobile, causing the operator to lose control over the 
automobile. 

"A retail dealer who takes a used truck in trace and undertakes to 
repair and recondition it for resale for use upon the public highways 
owes a duty to the public to use reasonable care in the making of tests 
for the purpose of detecting defects which would make the truck a 
menace to those who might use i t  or come in colitact with it and in 
making the repairs necessary. to render the truck reasonably safe for 
use upon the public highways, and is charged with knowledge of defects 
which are patent or discoverable in the exercise of ordinary care." Egan 
Chevrolet Co. v. Bmner, 102 F. (2d), 373, 122 A. L. R., 987. We think 
that the foregoing is a clear and concise statement of the law applicable 
to the case at  bar, and that the Superior Court erred in entering judg- 
ment as in case of nonsuit. 

The plaintiffs offered to prove by the witness :Riggs, to whom the 
defendant sold the automobile involved in the wreak in which   la in tiff 
was injured, that at the time of the sale the salesman of the defendant 
re~resented to him, witness, that the brakes on the automobile had been 
reconditioned and were in good shape and would work properly, and 
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that  the motor was as good as brand new. The court sustained the 
defendant's objection to this evidence upon the theory that  i t  contra- 
dicted and varied the written contract between the witness and the 
General Motors Acceptance Corporation. I n  this we think the court 
erred. The plaintiff was a stranger to any contract which the witness 
made and is in no way claiming by, through or under any such contract. 
H i s  action is for a tort-based upon the alleged negligence of the 
defendant in putting a dangerous instrumentality on the highways where 
i t  was likely to cause injury to the public, and especially to the plaintiff 
or  any other passenger therein, and the evidence tended to show that  the 
defendant represented the automobile to be in a safe condition when in  
truth i t  was in  a dangerous condition. 

Plaintiffs also offered evidence tending to prove that  some time after 
the wreck and injury to the plaintiff the shop foreman of the defendant 
stated to the plaintiff that  they had had a lot of trouble with the type 
of brake that  was on the automobile i n  which the plaintiff was injured 
and they had to change a lot of them, but the brakes on this automobile 
had not been changed. The court sustained the defendant's objection 
to this evidence. We think this ruling was in error, since the evidence 
was competent for the purpose of fixing the defendant with knowledge of 
the defective condition of the type of brake of the automobile i t  was 
selling. "Post T e r n  statements of a n  agent, however, may be introduced 
in  evidence against the principal for the purpose of showing his knowl- 
edge of the transaction." 20 -4m. Jur.,  Evidence, par. 599, p. 511; 131 
American States Reports, p. 315. 

Reversed. 

N. H. T U R N E R  v. M A R S H  F U R N I T U R E  COMPANY. 

(Filed 8 June, 1940.) 

1. Quasi Contracts § fb 
Evidence that plaintiff originated a device for use in defendant's busi- 

ness, that defendant promised to pay him well if the device worked, that 
plaintiff made drawings and a model, and that defendant constructed the 
device in conformity therewith and used same in his business, i s  held 
sufficient to be submitted to the jury and to entitle plaintiff to recover the 
reasonable value of his services. 

2. Same- 
In the absence of an agreement as to the amount of compensation to be 

paid for services rendered a t  the request of defendant, the measure of 
the recovery is the reasonable worth of the services rendered, based on the 
time and labor expended, the skill, knowledge and experience involved, 
and attendant circumstances, and an instruction that plaintiff is entitled 
to recover the value of the services to defendant is error. 
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3. Same-- 
In an action to recover the reasonable value of plaintiff's services in 

making drawings and a model for a device originated by plaintiff for use 
in defendant's business, the use of the word "invention" in the judge's 
charge on the issue of damages will not be hei.d for error when it is 
apparent that the word was used in its ordinary significance as meaning 
a contrivance, plan or device, and did not refer to a patent derice under 
the patent laws. 

APPEAL by defendant from Clement ,  J., at October Term, 1939, of 
GUILFORD. New trial. 

Plaintiff sued to recover for services rendered defendant pursuant to 
its agreement to pay therefor. 

Plaintiff offered evidence tending to show that while he was doing 
some carpenter work in defendant's furniture factory, he learned that 
the method then in use in the factory of sliding furniture down a chute 
from the second to the first floor was unsatisfactory; that plaintiff origi- 
nated the idea and devised plans for doing this 3y means of an auto- 
matic conveyer and mechanical tilting device, eliminating the labor of 
two men; that he communicated his plan to defendant's president who 
told him to go home and make drawings and bring them back and 
defendant would have the necessary construction put in, and "if it works 
satisfactorily, I will pay you for it, and pay you well"; that plaintiff 
made the drawings at  home at night and gave them to defendant and 
explained them to him, and also made a model; that the necessary con- 
struction was put in and the means for operating; the device installed, 
and these have been in successful use by the defendant since. 

Defendant offered evidence tending to show that the conveyer and 
tilting device installed by the defendant were built by an independent 
rnachine company, and none of the ideas of the plaintiff were incorpo- 
rated or used. 

Upon issue submitted, the jury returned verdict for plaintiff, and from 
judgment in accord with the verdict, the defendant appealed. 

W a l s e r  & W r i g h t  for plaint i f f ,  appellee. 
R o y  L. Deal and Robeson,  H a w o r f h  & Reese for de fendan t ,  appel lant .  

DEVIN, J. The defendant's motion for judgment of nonsuit was prop- 
erly overruled. The plaintiff's evidence was sufficient to carry the case 
to the jury. 

Defendant's principal assignment of error relates to the judge's charge 
on the measure of damages. Exception was duly noted to the instruc- 
tion given by the court that if the jury found the defendant made the 
agreement to pay the plaintiff for the device as alleged, and that it 
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worked satisfactorily, "then the ~laint i f f  would be entitled to recover 
such sum of money as would represent the value of that invention to the 
defendant." 

We are constrained to hold this instruction for error. The measure 
of damages was not the benefit of the device to the defendant, but the 
reasonable value of plaintiff's services. This is not an action to recover 
for the sale of a patent right or an invention but for services rendered 
pursuant to request and agreement to pay therefor. Sawyer  v. C O X ,  
215 K. C., 241, 1 S. E. (2d), 562; R a y  v. Robinson, 216 N .  C., 430. 

The general rule is that when there is no agreement as to the amount 
of compensation to be paid for services, the person performing them is 
entitled to recover what they are reasonably worth, based on the time 
and labor expended, skill, knowledge and experience involved, and other 
attendant circumstances, rather than on the use to be made of the result 
or the benefit to the person for whom the services are rendered. 71 C. J., 
161 ; 15 Am. Jur., 469 ; Rothstein v. Siegel,  Cooper & Co., 102 Ill. App., 
600; Stowe v. But t r ick ,  125 Mass., 449; Rooney v. Porter-Milton Ice Co., 
275 Mass., 254. 

I n  Campbell C o u n f y  v. Howard,  133 Va., 19, 112 S. E., 876, where 
the action involved claim for compensation for services as attorneys at 
law, it was held that compensation should be based on the reasonable 
value of the services rendered, and not upon the benefit to the client. 
The Court used this language: "The circumstances to be considered in 
determining the compensation to be recovered are the amount and char- 
acter of services rendered, the responsibility imposed, the labor, time and 
trouble involved, the character and importance of the matter in which 
the services are rendered, the amount of the money or the value of the 
property to be affected, the professional experience and skill called for. 
. . . The result secured by the services of the attorney may likewise 
be considered, but merely as bearing upon the consideration of the effi- 
ciency with which they were rendered, and, in that way, upon their 
value on a quantum merui t ,  not from the standpoint of their value to the 
defendant." This language was quoted with approval in Old Dominion 
Transportation Co. v. Hami l ton ,  146 Va., 594, 46 A. L. R., 186, where it 
was also said, "The value of services to the defendant measured by its 
necessities is not necessarily the measure of the value of the services in 
themselves." 

The rule is fairly stated in appellant's brief, as follows: "The correct 
measure of damage in this case was the reasonable value of the services 
rendered, taking into consideration the amount of time, work and skill 
required, and also the benefits, if any, resulting to the defendant, and 
other facts and circumstances." 

The defendant excepted to the use of the word "invention" by the 
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trial judge in referring to the contrivance and plan which plaintiff 
claimed to have originated. However, from the connection in which this 
word was used, it is apparent that it was not intended or understood to 
indicate technical reference to a patented device under the patent laws 
of the United States, but that the word was to be taken in its ordinary 
acceptance as meaning "a contrivance, plan or device; an original con- 
trivance or apparatus." Webster's Int. Dictionary. 

For the error in the judge's instructions to the ;lury as herein pointed 
out, there must be a 

New trial. 

S T B T E  v. F. J. THOMPSON.  

(Filed S June, 1940.) 

Criminal Law § 51- 
In the prosecution of a cafe proprietor for killing: a customer in the cafe, 

the failure of the court to adequately protect defendant from extraneous 
and irrelevant argument of counsel, made over defendant's objection, to 
the effect that the establishment maintained by defendant amounted to a 
nuisance against public morals and corrupting the morals of young 
people i s  held to entitle defendant to a new trial. 

APPEAL by defendant from hTettles, J., at Ja ruary  Term, 1940, of 
.FORSYTH. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of one Earl  Latham. 

Verdict : Guilty of murder in the second degree. 
Judgment: Imprisonment in the State's Prison for a term of not less 

than five nor more than seven years. 
The defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

Roy L. Deal and Ingle, Rucker & Ingle for defendant. 

STACY, C. J. The defendant operates a cafe and filling station on the 
Righ Point Road about two miles from Winston-Salem known as the 
Svalon Plaza. On the night of 22 December, 193!3, or at an early hour 
on the morning of the 23rd, Earl  Latham and several of his companions 
were customers in the defendant's cafe. They became boisterous ; where- 
upon remonstrances were interposed, and as a consequence, the defend- 
ant shot Earl  Latham with a pistol and killed him. The defendant 
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admitted the killing with a deadly weapon and set up a plea of self- 
defense. The State insisted on a verdict of murder in the second degree. 

During the argument before the jury, counsel for the private prosecu- 
tion contended that the defendant's place of business "not only stayed 
open all hours of the night but sold cups to permit the customers to drink 
whiskey there and that kind of place should not be allowed in Forsyth 
County." Upon objection, the court instructed the jury that "there is 
no evidence, which the court recalls, of this place selling any whiskey 
or any cups for the purpose of drinking liquor. . . . However, you 
are the sole judges of the facts, gentlemen of the jury, and the evidence, 
and you will depend entirely upon your recollection of the evidence and 
not the recollection of the court." Whereupon counsel for the private 
prosecution repeated his contention over objection of the defendant and 
without further correction from the court. Counsel for the ~ r i v a t e  
prosecution also argued to the jury "that if there be a hell, and he 
believed there was a hell, the place operated by the defendant and similar 
places were sending more young people to hell than anything else." 
Objection ; overruled ; exception. 

These exceptions must be held for error on authority of what was said 
in S. V. Green, 197 N. C., 624, 150 S. E., 18;  S. v. Phifer, ibid., 729, 
150 S. E., 353; 8. v. Evans, 183 N .  C., 758, 111 S. E., 345; and S. v. 
Tuten, 131 N .  C., 701, 42 S. E., 443. 

The defendant was not being tried for maintaining a nuisance or for 
corrupting the morals of young people. These extraneous and irrelevant 
matters were not germane to the case and were prejudicial. S. v. Tucker, 
190 N .  C., 708, 130 S. E., 720, and cases there cited. The error lies in 
the court's inaction, or failure to take adequate action, in  the face of ' 

objections and protests by the defendant. S. 21. Tyson, 133 N.  C., 692, 
45 S. E., 838. 

There are other exceptions appearing on the record worthy of con- 
sideration, especially some of the exceptions to the charge, but as they 
are not likely to occur on the further hearing, we shall not consider them 
now. 

The defendant is entitled to a new trial. I t  is so ordered. 
New trial. 

R. T. WILLIAMS r. D. U. BRUTON. 

(Filed 8 June, 1940.) 
Agriculture 5 7- 

Evidence held sufficient to be submitted to jury in this action by a 
tenant to recover damages for breach of contract by his landlord in failing 
to give the tenant the tobacco allotment stipulated in the agreement. 

DEVIN and BARNHILL, JJ., dissent. 
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APPEAL by plaintiff from Stevens,  J., at the February Term, 1940, of 
ROBESON. 

M c K i n n o n ,  N a n c e  & Seawell for plaintif f ,  appe! lant .  
F. D. H a c k e t t  for de fendan t ,  appellee. 

SCHENCK, J. This is an action to recover damages alleged to have 
been caused by a breach of contract, and was formerly before us at  the 
Fall Term, 1939 (216 N. C., 582). I n  the former opinion, which 
reversed a judgment sustaining a demurrer upon the ground that the 
complaint did not state facts sufficient to constitute a cause of action, i t  
is said: "The contract, its breach and consequent damage are alleged, 
whether such can be proved is for determination upon the evidence 
adduced." 

The contract alleged was that the defendant, a3 landlord, agreed to 
rent one-half of the lo$$-acre tobacco allotment made to him by the 
Government to the plaintiff, as tenant, for the farming year 1938, and 
to give the plaintiff one-half of the poundage allotted for the 5% acres 
rented to him; and the plaintiff agreed to make a tobacco crop. There 
mas evidence tending to show that the plaintiff made a crop on the 5% 
acres and raised and sold 4,336 pounds of tobacco; that the poundage 
allotment made to the defendant for the 101/i acres was 16,190 pounds, 
that one-half of this allotment was 8,095 pounds; that after selling 4,336 
pounds of tobacco there was left on his and his landlord's portion of the 
poundage allotment 3,759 pounds; that one-half of this last mentioned 
number, 1,879 pounds, belonged to plaintiff; that ihis unused poundage 
was valued at 5c per pound, which amounted to $93.95 ; that the defend- 
ant has tendered the plaintiff $16.28 "in full for left-over poundage" 
which plaintiff refused, and demanded the full sum of $93.95. 

We are of the opinion, and so hold, that the evidence adduced was 
sufficient to be submitted to the jury for determination of the issue 
involved, and that the judge of the Superior Court erred in sustaining 
the motion of the defendant for a judgment as in case of nonsuit when 
the plaintiff had introduced his evidence and rested his case. 

Reversed. 

DEVIN and BARNHILL, JJ., dissent. 
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W. J. RUSSELL V. PAUL FULTON ET AL. 

(Filed 8 June, 1940.) 

Taxation § 4+ 
Plaintiff, the purchaser of property a t  the foreclosure of the ta r  sale 

certificate in regular proceedings i a  held entitled to the cancellation, us a 
cloud on title, of a deed executed by the taxpayer on the day subsequent 
to the execution and registration of the commissioner's deed to plaintiff, 
defendants being charged with notice, and it not being necessary that 
they should have been made parties, since they acquired no interest in the 
land until after the tax lien had been foreclosed. 

APPEAL by defendants from Rousseau,  J . ,  a t  March Term, 1940, of 
GUILFORD. 

Civil action to remove cloud on title. 
The case was heard upon an  agreed statement of facts. 
I n  1935 Sarah  Boone owned a vacant lot in the city of High Point. 

I t  was duly listed for taxes which were regularly assessed against it. 
The taxes for the year in question were not paid and the property was 
duly offered for sale and bid in by the city of High Point. Seasonably 
thereafter on 23 May, 1938, suit was brought by the city against Sarah 
Boone to foreclose the tax sale certificate, which was duly prosecuted to 
judgment, sale had on 1 3  November, 1939, and the plaintiff became the 
highest bidder for the sum of $582.05. On 8 February, 1940, plaintiff 
receired deed from the commissioner and same has been duly registered. 

On 9 February, 1940, Sarah Boone executed deed purporting to convey 
the lot in question to the defendants. I t  is agreed that  the defendants 
had no personal knowledge of the proceeding under which plaintiff 
acquired deed, albeit the proceeding was a matter of public record. 

I t  is stipulated that  if the plaintiff's deed is sufficient to pass title, 
he is the owner in fee of the premises; otherwise, it  is agreed the defend- 
ants are the owners. 

The court rendered judgment for the plaintiff and ordered that  de- 
fendants' deed be removed as cloud on plaintiff's title, from which the 
defendants appeal, assigning error. 

G. H. Jones  for p l a i n f i f ,  appellee. 
C. R. N c I v e r ,  Jr . ,  for defendants ,  appellants.  

STACY, C. J. The regularity of the assessment, sale for taxes, fore- 
closure of tax sale certificate, and purchase by plaintiff are all admitted. 
Orange C o u n t y  v. J e n k i n s ,  200 N. C., 202, 156 S. E., 774. I t  is the 
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contention of the defendants "that they have certain rights under the 
law as it existed in 1935, which they may esl3rcise at  their option." 
Whatever rights the defendants may have, if any, are not asserted in this 
action. They suggest on brief that, if so advised, they may yet redeem 
under C. S., 8038. As to this, the case of Hines v. Williams, 198 N .  C., 
420, 152 S. E., 39, would seem to be an authority against them. See, 
also, Drainage Comrs. v. Lumber Co., 193 N .  C., 21, 136 S. E., 248. 
The judgment in the foreclosure proceeding, admittedly regular in all 
respects, is apparently binding on them as their predecessor in title, the 
sole owner of the land at  the time, was a party to the proceeding. Hill 
v. Street, 215 N .  C., 312, 1 S. E. (2d), 850. 

The suggestion that defendants are not bound by the foreclosure pro- 
ceeding, because they had no personal knowledge thereof, although a 
matter of public record, is untenable. There was no occasion to make 
them parties as they had no interest in the land at  the time. Orange 
County v. Wilson, 202 N .  C., 424, 163 S. E., 113. 

On the record as presented, no error has been shown. Price v. Slagle, 
189 N. C., 757, 128 S. E., 161. The judgment is supported by the stipu- 
lation of the parties. 

Affirmed. 

W. A. JOHNSOX v. ROBERT C. SINK. 

(Filed 8 June, 1940.) 

1. Judicial Sales § 8- 

The presumption is in favor of the regularity of a judicial sale. 
2. Homestead 8 8: Execution § U)- 

In an action in ejectment instituted by the purchaser of the land at 
execution sale, the burden is upon the judgment debtor attacking the title 
on the ground that his homestead had not been allotted in the land, to 
show that his homestead had not been allotted and that he was entitled 
to homestead therein, and the mere statement of the purchaser on cross- 
examination to the effect that homestead had not been allotted in the land 
is insufficient to justify judgment as of nonsuit, plaintiff purchaser having 
established prima facie title under the execution sale. 

APPEAL by plaintiff from Olive, Special Judge, at October Term, 1939, 
of DAVIDSON. 

Civil action in ejectment. 
Plaintiff seeks to recover possession of a house and lot situate on the 

Lexington-Thomasville Highway in Davidson County. I n  deraigning 
title, he offered in evidence commissioner's deed t,ending to show that he 
purchased the property at  a judicial sale on 12 January, 1939. He  then 
offered registry of deed dated 1 October, 1912, vesting title in Robert C. 
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Sink. Further, that on 10 October, 1938, John A. Sink brought suit in 
the Superior Court of Davidson County against Robert C. Sink and 
wife, defendants herein, to recover $561.46 due for materials furnished 
and used in the construction of their house on the lot in question and to 
enforce a material-furnisher's lien upon the premises. This action was 
duly prosecuted to judgment, commissioner appointed, sale had at  which 
the plaintiff became the last and highest bidder for $1,500, sale con- 
firmed, deed executed by the commissioner, demand by plaintiff for 
possession, possession denied, and the present action was then instituted. 

From judgment of nonsuit entered at  the close of plaintiff's evidence, 
he appeals, assigning error. 

M c C r a r y  & D e L a p p  for plaint i f f ,  appellant.  
J a m e s  W .  Kee l ,  Jr . ,  and  H.  R. K y s e r  for de fendan t ,  appellee. 

STACY, C. J. I t  is the position of the defendant that the commis- 
sioner's deed under which plaintiff claims title to the locus in quo  is void 
for the reason that the sale of the premises was had without first allot- 
ting to the defendant his homestead. F u l t o n  v. Roberts ,  113 K. C., 421, 
18 S. E., 510; Morr i son  v. W a t s o n ,  101 N. C., 332, 7 S. E., 795; 
McCanless  v. F l i n c h u m ,  98 N. C., 358, 4 S. E., 359. The first and only 
reference to homestead appearing on the record is in the cross-examina- 
tion of the plaintiff: "Q. Mr. Sink didn't have any homestead allowed 
to him in this judgment of John A. Sink? A. Not that I know about." 
This, it seems to us, is insufficient to overcome the presumption of regu- 
larity in the judicial proceeding. Corey  v. Fowle, 161 N .  C., 187, 76 
S. E., 734; Mobley  1%.  Griftin, 104 N. C., 112, 10 S. E., 142. hTon  
constat that he may not have had a homestead allotted in other lands, 
or that he was entitled to homestead in the present land. 9 t  any 
rate, the burden was on the defendant to show that no homestead had 
been allotted to him. F u l t o n  v. Roberts ,  supra. This he has not 
carried. 

I t  may be that upon a proper showing, the case mill ultimately be 
controlled by the decision in C u m m i n g  v. Bloodworth ,  87 N. C., 83, 
rather than the conclusion reached in Cameron v. McDonald ,  216 N. C., 
712. However, upon the record as presented, prima facie at least, it 
would seem that the plaintiff has shown enough to defeat the motion to 
nonsuit. Mobley  v. Grif f in ,  supra;  F u l t o n  v. Roberts ,  supra.  

Reversed. 
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CITY OF WINSTON-SALEM V. FORSY'TH COUNTY. 

(Filed 8 June, 1940.) 
Taxation 14- 

Improved and unimproved property bought in by a municipality to 
protect its tax and street assessment liens, and held by it solely for the 
purpose of favorable resale, the improved prcperty being rented out, 
is held subject to ad valorem taxes levied by :he county in which the 
property is situated. 

APPEAL by plaintiff from Xett les ,  J., at April Term, 1940, of FORSYTH. 
Civil action to recover ad valor en^ taxes paid under protest, and alleged 

to have been wrongfully and illegally collected. 
A jury trial was waived and the matter submitted to the court under 

stipulation of the parties. 
The city of Winston-Salem, in order to pro,,ect its tax and street 

assessment liens, has from time to time during the past ten years pur- 
chased at  such foreclosure sales a number of lots or pieces of real estate, 
some of which are improved and rented out;  and others are unimproved 
and vacant. All are held by the city awaiting favorable resale. None 
is expected to be used for a public purpose, unlew the holding of it for 
resale is for a public purpose within the meaning, of the law. 

Taxes were levied against the properties by X1orsyth County for the 
years 1937 and 1938, amounting in the aggregate, with penalties, to 
$1,733.03. Payments were made under protest Demand for refund 
duly filed, and this suit is to recover back the taxes on the ground that 
the properties are exempt by law from the paym1:nt of taxes to Forsyth 
County. 

From judgment denying recovery or refund of the taxes, this appeal 
is prosecuted. 

M a n l y ,  H e n d r e n  d2 W m n b l e ,  I .  E. Carlyle ,  and W .  F .  W o m b l e  for 
plaintiff .  

Fred S. H u t c h i n s  and H.  Bryce  Parker  for defendant.  

STACY, C. J. The judgment will be affirmed on authority of what 
was said in Benson  v. Johns ton  County ,  209 N. C., 751, 185 S. E., 6, 
and W a r r e n t o n  v. W a r r e n  C o u n t y ,  215 N. C., 342, 2 S. E. (2d), 463. 
The divergent views of the law upon the subject were fully set forth in 
these cases, '(and i t  is not deemed necessary to beat the same old bush 
with the same old stick to run out the same old rabbit for another chase," 
as was graphically expressed by the late Justicc: Brogden in Meece v. 
Credi t  Co., 201 N. C., 139, 159 S. E., 17. 

Affirmed. 
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RENA WARREN v. PILOT LIFE IKSURANCE COMPAXS, A CORPORATION. 

(Filed 8 June, 1940.) 

1. Insurance § 41-Proof of death by violence, nothing else appearing, 
raises presumption that  death resulted from accidental means. 

In an action on a provision of a policy providing double indemnity if 
death results by accident or accidental means, proof that death resulted 
from violence, whether offered by plaintiff or established by defendant's 
evidence, nothing else appearing, raises the presumption that death re- 
sulted from accidental means, and is sufficient to take the case to the 
jury, and places the burden of going forward with the evidence upon 
insurer, but when insurer goes forward with the evidence and, from all 
the evidence, the only reasonable inference is that insured's death resulted 
from injuries intentionally inflicted by another, i t  is proper for the court 
to instruct the jury that if i t  believes the evidence to answer the issue in 
insurer's faror. 

2. Trial 9 Z7a- 
Where there is no conflict in the evidence, whether it  is sufficient to 

prove the fact in issue is a question of law for the court, and when only 
one inference can be drawn therefrom, the court may properly charge the 
jury to answer the issue accordingly if they believe the evidence. 

3. Insurance § 41-Evidence held t o  entitle insurer t o  peremptory instruc- 
tion t h a t  death did not  result f rom accidental means. 

In  this action on a double indemnity clause in a life insurance policy, 
plaintiff beneficiary introduced no evidence. Defendant insurer's evidence 
tended to show that insured and his fiancee were sitting in a parked auto- 
mobile, that a man suddenly opened the door on her side of the car. 
grabbed her around the shoulders, that in his right hand he held a pistol 
diagonally in front of her face pointing toward insured, that she knocked 
the pistol up with her hand and that a t  that instant the gun fired, fatally 
injuring the insured, and that after inflicting the fatal woulld and drag- 
ging the girl from the car he returned to the car and looked in, and then 
attempted to ravish her. H e l d :  The only reasonable conclusion that can 
be drawn from the evidence is that insured's death resulted from injuries 
intentionally inflicted by another, and the evidence entitles defendant 
insurer to a peremptory instruction that if the jury believes the evidence 
to answer the issue as  to whether the insured died as  a result of acci- 
dental means in the negative. 

4. S a m e E v i d e n c e  t h a t  pistol was discharged a t  same instant the  a r m  of 
t h e  hand holding t h e  pistol was struck is insufficient t o  show tha t  blow 
caused t h e  pistol t o  Are. 

Where a person strikes the arm of another who is holding a pistol 
pointed a t  insured, the fact that a t  the instant the blow is struck the 
pistol fires, inflicting fatal injury, does not prove that the blow caused 
the pistol to fire, and is no sufficient evidence that the death of insured 
resulted from an accident, since it  leaves the question in mere specula- 
23-217 
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tion and conjecture, it  being a matter of common knowledge that a pistol 
is fired by pulling the trigger, and that ordinarily a blow will not cause 
a pistol to discharge. 

Evidence 8 5- 
It is a matter of common knowledge that a pistol is discharged by 

pulling the trigger, and that ordinarily it is not ckcharged by a blow. 
Trial § % 

Where the substantive testimony is insufficient to be submitted to the 
jury upon the fact in issue, evidence competent only for the purpose of 
corroboration or contradiction, the substantive testimony cannot justify 
the submission of the issue to the jury. 

Appeal and Error 8 49a- 
While decisions on former appeals constitute the law of the case, where 

the evidence upon the subsequent hearing is materially different from that 
upon the prior hearings, the former holdings tha; the evidence should be 
submitted to the jury are not controlling. 

DEVIN, J., dissenting. 
CLARKSON, J., concurs in dissent. 

APPEAL by defendant from Bone, J., a t  J anua ry  Term, 1940, of 
PITT. New trial. 

From judgment on verdict for plaintiff defenda:it appealed. 

Smith, Wharton & Hudgins and J. R. James fcr appellanf. 
Albion Dunn and H. Hannah, Jr., for appellee. 

BARNHILL, J. This is the same case reported in 212 K. C., 354, 193 
S. E., 293, and 215 N. C., 402, 2 S. E. (2d),  37, where the material 
facts are set forth. 

I n  actions such as this upon the provision of a policy of insurance 
against death by accident or accidental means, where unexplained death 
by violence is shown, nothing else appearing, w ~ t h o u t  the existence of 
some presumption, the cause of death might be le.'t i n  the field of specu- 
lation. Was the death caused by accidental means, or  was i t  a case of 
suicide, or was i t  an  intentional and unlawful killing? Under these 
circumstances the law presumes the lawful rather than  the unlawful. 
Thus the rule arises that  where an  unexplained death by violence is 
shown, nothing else appearing, i t  is presumed that  the death resulted 
from accidental means. When, however, ther. is evidence tending 
to explain the cause of death, i t  becomes a question of fact for the 
determination of the jury. On the issue thus raised, under the decisions 
of this Court on former appeals in this case, such decisions constitute 
the law of the case and we are bound thereby. 

Even so, the question here presented is different from those discussed 
in the former opinions and the substance of the testimony of Miss 
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Phelps is material. I t  is more in detail than on the former trial and 
throws an entirely different light upon the occurrence. 

She testified, in part, as follows: "The door on the car opened from 
the rear to the front. I t  was opened, and a man reached in with his 
left arm, placed it around my shoulders. I put this hand up and he 
grabbed it with his left hand; I put this hand up in front of me and he 
had a pistol in his hand, and when I put my hand up, as best as I 
remember, the gun went off. Alexander was bent over playing the radio 
this way (witness leaning), and as the door opened he shot. . . . I 
saw the pistol and knocked it up and at  that instant the gun fired . . . 
the gun was in front of my face. I saw i t  and then my right hand 
went up. I don't remember whether that was done to protect myself." 

I n  response to a question as to how the pistol was pointed the witness 
illustrated by the use of a pencil which was held diagonally in front of 
her face and pointed downwardly to her left. That was toward the 
deceased. 

Conceding that when death by violence is shown, nothing else appear- 
ing, a defendant, who seeks to avoid liability on the grounds that the 
death resulted from bodily injuries inflicted intentionally by another, 
has the burden of going forward with evidence-that is, that evidence 
of death by external violence is sufficient to take the case to the jury, 
Warren u. Ins.  Co., 215 N. C., 402, 2 S. E. (2d), 17, something more 
than unexplained death by violence here appears. 

There is no unqualified admission in the answer. Thus in the absence 
of evidence from the defendant, the plaintifl, without introduction of 
evidence, would not be entitled to judgment on the pleadings or to a 
directed verdict. And yet the judge held that the burden of going for- 
ward with the evidence rested upon the defendant without any evidence 
whatsoever from the plaintiff. She was not even required to offer so 
much of the admission in the answer as tended to show death by external 
violence. The defendant was thereby deprived of the right, at  least, to 
cross-examine the principal witness heretofore relied upon by the plain- 
tiff. Whether this constituted error we need not now decide, for the 
defendant elected to offer its evidence from which it appears that the 
death of the deceased was proximately caused by external violence. 

The defendant, having proceeded with its proof as required by the 
court, then tendered its prayer for instructions. If all of the evidence 
offered by the defendant-the plaintiff having offered none-tends to 
explain the death by violence and to show that the death resulted from 
a wound intentionally inflicted by another, then as a matter of law, the 
defendant was entitled to have the court instruct the jury in accord with 
its prayer. Even though the evidence was such as to require the sub- 
mission of an issue, whether the testimony offered, if believed and 
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accepted, is sufficient to prove a contested fact prer,ents a question of law. 
Spruill v. Ins. Co., 120 K. C., 141411 which thew was a directed verdict 
as to suicide under a similar provision-S. v. Prince, 182 N.  C., 788, 
108 S. E., 330; Reinhardt c. Ins. Co., 201 N .  C ,  785, 161 S. E., 528; 
McIntosh's P. & P., 632; Peterson v. Sucro, 101 Fed. (2d), 282, and 
cases there cited. The rule as approved by the cited and many other 
decisions is simply stated in McIntosh's P. & P., supra, as follows: "If 
the facts are admitted or established and only one inference can be 
drawn from them, the judge may draw the infe~ence and so direct the 
jury." 

Thus on this appeal we have presented the one question: Does the 
evidence offered by the defendant, if believed, establish an intentional 
killing ? 

The occurrences related by Miss Phelps were instantaneously con- 
temporaneous. The door opened and a man caught her around her 
shoulders. She put her hand up and the pistol fired. As the door 
opened he shot. She knocked the pistol up and at that instant the gun 
fired. Thus, it appears that the door was opened, she was grabbed and 
the pistol fired at the same instant. When the piz3tol fired it was pointed 
diagonally in front and across her body, domnwai.d to the left where the 
deceased was sitting leaning over adjusting his radio. After inflicting a 
fatal wound upon the deceased and nfter dragging Niss Phelps from 
the car Tate then went back to the P I ]  !nobile and looked in, apparently 
for the sole purpose of discovering nilrther he had effectively eliminated 
resistance from that source. Having satisfied himself in that respect 
he proceeded in his efforts to ravish her. 

There is only one reasonable inference to be drsiwn from this evidence. 
Tate, a man of diabolical heart, bent on mischief, for the purpose of 
criminally assaulting the woman and with the intent to remove any 
possible interference, deliberately incapacitated tf e man so that he might 
not come to her aid. 9 s  stated by Decin, J., in Warren v. Ins. Co., 
supra, "Indeed all the evidence tends to show thrit his (Tate's) purpose 
with respect to her (Niss Phelps) mas to assault her." That purpose 
Tate could not hope to accomplish without d i s ~  bling, by violence, the 
deceased who was her companion and fiance. That this was his object is 
plainly demonstrated by the manner in which he threw open the auto- 
mobile door, aimed his pistol at  Miss Phelps' escxt and threw his other 
arm around Miss Phelps. He  wanted her alive and not dead. He  
wanted the man either dead or so incapacitated that he could not render 
her aid and assistance. He  acted accordingly t y  deliberately shooting 
the man and then assaulting the woman. 

The pointing of the pistol at  the deceased constituted a misdemeanor 
and one who commits an unlawful act is presumcld to intend the natural 
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consequence thereof and, upon the evidence on this record, eliminating 
consideration of the intent of Tate to commit a felony, he would be guilty 
of murder in the second degree even though he first pbinted the pistol a t  
Miss Phelps and it was so deflected when fired as to inflict a fatal  wound 
on Warren. 

Conceding that  the presumption of intent does not apply in a civil 
action as against a third party, still the only reasonable inference to be 
drawn from this testimony leads irresistibly to the conclusion that  Tate 
shot intentionally for  the purpose of incapacitating the deceased. H e  
had the pistol drawn, he was bent on an  unlawful purpose which could 
be accomplished only when Miss Phelps was alive and only in  the event 
that  her companion was incapacitated. Can it be said with a n y  degree 
of reason that  the evidence shows other than that  he intended to use the 
weapon to prevent resistance from or interference by her companion? 

I t  is true there is evidence that  Miss Phelps, in her struggle, threw up 
her hand and struck the pistol a t  the time i t  was pointed toward the 
deceased, but there is no evidence that  in striking the pistol she either 
materially deflected i t  or caused i t  to discharge. Thus, this item of 
testimony does not contradict the other testimony, nor does i t  require a 
different conclusion. 

I t  is argued, however, that  this blow might have caused the pistol to 
fire. I t  is a matter of common knowledge that  pistols are fired b y  pull- 
ing the trigger and that, ordinarily, a pistol mill not explode from a blow. 
The one is the usual and expected. The other the unusual and excep- 
tional. Certainly there is no evidence that  this one could be fired in 
that  manner. 

The mere simultaneousness of the blow and of the discharge of the 
pistol does not prove, and is alone not evidence of, the one as the cause 
of the other. I t  is as reasonable to suppose that the discharge of the 
pistol caused the blow to be struck as it is to assume that  the striking 
of the blow caused the murderer to fire the shot. I t  will be noted that  
Miss Phelps does not even say that  "immediately" after she struck the 
blow the pistol fired. She says the blow and the shot were simultaneous. 
-1ccepting her precise statement, i t  negatives the idea that  the blow 
caused the shot to be fired. 

When me venture to assume that  by striking the pistol in her struggle 
with Tate Xiss Phelps caused i t  to fire we are venturing into a field of 
pure surmise and speculation which is unreal, unreasonable and un- 
natural. There is nothing in the evidence to warrant  that  conclusion. - 
I f  we are to thus speculate it is as reasonable to conclude that  when 
Tate saw the deceased leaning over and reaching toward the cowl of his 
automobile in adjusting his radio, he apprehended that  the deceased was 
reaching for a ~ ~ e a p o n  and then shot in order to kill him before he could 
do so. 
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"The sufficiency of the evidence in law to go to the jury does not 
depend upon the doctrine of chances. However confidently one in his 
own affairs may base his judgment on mere probr~bility as to a proposi- 
tion of fact and as a basis for the judgment of the court, he must adduce 
evidence of other than a majority of chances that the fact to be proved 
does exist. I t  must be more than sufficient for a mere guess and must 
be such as tends to actual proof." 8. v. Prince, m p r a .  

Accepting every syllable of Miss Phelps' statement as true, there is 
no evidence tending to show or permitting the inference of an accidental 
killing. To the contrary, all of the evidence, considered in the light 
most favorable to the plaintiff, tends to show that the deceased suffered 
death as the result of a gunshot wound intentionally inflicted by another. 
On the testimony in this record no other conclusion is sound but must 
rest upon conjecture unsupported by any reasonable inference to be 
drawn from the evidence. The prayer tendered b;y the defendant should 
have been given. 

I t  is true that the record contains the evidence of the witness White- 
hurst as to statements relating to the occurrence made to him by Miss - 
Phelps. These statements are, in some respects, in conflict with the testi- 
mony of Miss Phelps and are more in line with her former testimony. 
But this is not substantive evidence. I t  was competent only for the p u ~ -  
pose of corroboration or contradiction, and it could be considered by the 
jury only as it affected her credibility. Her testimony was the only 
substantive evidence upon which the jury was required to answer the 
issue. Under the instruction requested it-was left for the jury to deter- 
mine whether, in view of all the circumstances, i,hey would accept and 
believe her statements. 

Our position here cannot be considered in conflict with the prior 
opinions of this Court on former appeals in this case. I n  the first trial 
Miss Phelps testified: "The gun was pointed in my face and I pushed it 
out of the way like that, and a second later it fired." At the second trial 
she testified: "The first time I saw the gun it was pointed in my face 
and I pushed it out of the way like that, and a second later it fired." 
This Court was of the opinion that these statements were sufficient to 
support the inference that Tate assaulted Miss Phelps with a deadly 
weapon and, by reason of the fact that she pushel the pistol out of the 
way, the jury might be justified in finding that as to Warren the killing 
was accidental. Through her more detailed statement as to how th i  
pistol was pointing and as to the manner and time of its firing it is 
made now to appear that the pistol was in fact pointed at  the deceased 
and fired at  the very instant she struck it. Therefore, on this appeal the 
evidence is substantially different from the testimony on the former 
appeals. The inferential holding on the former appeals that the evi- 
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dence did not justify a judgment of nonsuit or a directed verdict is, there- 
fore, not the law of this case on this evidence. 

New trial. 

DEVIN, J., dissenting: I am constrained to take a different view of 
this case from that expressed in the majority opinion. 

This is a Court of errors. Our appellate jurisdiction is limited to the 
review upon appeal of decision of the courts below upon matters of law 
or legal inference. Art. IV,  sec. 8, Const. of N. C. This case has been 
thrice tried in the Superior Court. Three different juries, in trials 
presided over by three different judges, upon substantially the same testi- 
mony, have reached the same conclusion. I f  these verdicts were not in " ,  

accord with our own views, nevertheless honest and intelligent jurors, in 
determining the facts from testimony of the witnesses before them, are as 
likely to be right as are the members of a court of review. 

Twice new trials have been awarded by this Court for incidental errors 
discovered in the rulings of the trial judges. That the ultimate decision 
was for the jury was unquestioned. 

This is the third appeal. The case was tried below, in conformity 
with the two decisions of this Court, and again the verdict of twelve good 
men and true was in favor of the plaintiff. 

I am unable to discover any error of law in the trial. 
Let us briefly review the history of this case as revealed by the records 

on appeal. Plaintiff instituted this action to recover upon a policy of 
insurance on the life of her son, the policy containing provision for 
double indemnity upon proof that insured sustained bodily injury result- 
ing in death "through external, violent and accidental means." Defend- 
ant did not deny his death was caused by external and violent means, 
but alleged that the insured's death resulted from bodily injuries inten- 
tionally inflicted by another. I n  the first trial, in 1937, Judge Frank 
Daniels presiding, there was verdict for the plaintiff and judgment ac- 
cordingly. Defendant's motion for judgment of nonsuit was denied. 
Defendant then requested peremptory instruction in its favor to the effect 
that if the jury found the facts to be as testified they would answer the 
determinative issue "Yes," that the death resulted from bodily injuries 
intentionally inflicted. Exception to refusal to nonsuit and to give this 
instruction were brought forward in defendant's assignments of error. 
Upon the consideration of the appeaI here it was held by this Court, 
Winborne, J., speaking, that the burden rested ('upon the defendant to 
prore facts bringing the case within that provision," that is, that the 
death resulted from bodily injuries intentionally inflicted by another. 
However, for error in charging the jury that the burden was on defend- 
ant to show another intentionally shot and killed the insured, instead of 
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saying that  the burden was on the defendant to show that  the death of 
insured resulted from bodily injuries intentionally inflicted by another, 
new trial was awarded. 

The case was next tried with Judge Frizzelle presiding. H e  charged 
the jury, in respect to the burden of proof, in accord with the opinion 
of this Court on the former appeal. There was verdict and judgment 
for plaintiff, and defendant again appealed. The same exceptions as to 
burden of proof, nonsuit and peremptory instruction were again brought 
forward and were again considered on the second appeal. Thereupon 
this Court, after stating the rule set out in CTo4am v. Ins. Co., 214 
N. C., 526, 200 S. E., 5, and Life Ins. Co. v. Gumcr, 303 U. S., 161, with 
respect to the burden resting on defendant, used this language: "How- 
ever, considering the pleadings in this case, we are not disposed to hold 
for error the instructions given by the court below, of which the defend- 
ant  now complains. This was the view expressed by this Court i n  the 
former appeal which has thus become the law of the case." E r ro r  was 
found, however, in the admission of testimony of a witness that  the 
person who fired the shot from which the death of insured resulted was 
a stranger to him. This being beyond the personal knowledge of the 
witness, was held incompetent. This was the only error discovered in 
the record. 

I n  neither case did the Court question the right of the plaintiff to 
have her case passed on by a jury. The defendmt's exceptions to the 
refusal of the trial judges to give the repeated requests for peremptory 
instruction were each time presented to this Court, and not sctstained. 

The third trial was before Bone, Judge presiling. Again the case 
was tried in  exact accord with the previous decisions of this Court, with 
the same result. Again the jury, under instructions from the court to 
which no exception was noted, refused to find m intentional slaying 
within the meaning of the policy and defendant's pleading. I n  this 
tr ial  the exceptions to the admission of testimory were without merit 
and were not argued here. There was no exception to the charge as 
given. The only exception argued was to the r3fusal of the court to 
peremptorily instruct the jury to answer the issue in favor of the defend- 
ant, that  is, that  the death of insured was due to injuries intentionally 
inflicted. 

The majority opinion does not question the rule that  the previous deci- 
sions of the Court constitute the law of the case, equally binding on 
the trial judge and this Court. Bu t  i t  is said the evidence is different -- 
this time. Let us examine that  more closely. ..n all three trials the 
testimony of the same witness was offered, that  of Miss Phelps. To my  
mind there is no material difference between her testimony this time 
and what she said on former trials. Here is w h ~ t  she said in the last 
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WARREN v. INSURANCE Co. 

t r ia l :  "When the door opened I was seated against the right door. I 
didn't know anyone was there until the door opened. The door on the 
car opened from the rear to the front. I t  was opened and a man 
reached in with his left arm, placed i t  around my shoulder. I put this 
hand (left) up  and he grabbed it with his left hand. I put this hand 
(r ight)  up  in front of me and he had a pistol in his hand, and when I 
put my hand up, as best I remember, the gun went off. Alexander 
( the insured) was bent over playing the radio this way (witness lean- 
ing),  and as the door opened he was shot. When he fired the gun i t  
fired just the one time. I saw the pistol and knocked it up, and then 
that  instant the gun fired. The door opened and a man stood in the 
door and put his left a rm around me and held my  left hand. The gun 
was in front of my face. I saw i t  and then my  right hand went up." 

But  that  was not all the evidence. The defendant Insurance Company 
also offered the testimony of S. A. Whitehurst : "She (Miss Phelps) said 
that the pistol was in front of her face and the door came open. I n  
other words, she hit it  and knocked i t  from in front of her face, and the 
assailant grabbed her, and the moment he grabbed her the pistol fired. 
She knocked the gun up, and in other words she didn't know when i t  
came down-that thry were in a tussle then and he was trying to drag 
her out of the car. She said she struck his arm. She said she knocked 
the gun up the first instant he grabbed her and then they went into a 
tussle. Apparently, from what she told me, she and the assailant uerrx 
in a tussle and I understood that  about that time the gun fired. I don't 
know that the instant she threw u p  her arm and knocked it u p  the gun 
fired, but that  they were in a tussle when the gun fired." 

I submit that this evidence is not conclusive of the intentional slaying 
of the deceased. I n  all the former considerations given by the Court to 
this testimony, no such conclusion was reached, else the case had been 
disposed of on the first appeal. "There is only one reasonable inference 
to be drawn from this evidence," says the learned writer of the majority 
opinion. But  three juries who heard it found differently. To my mind 
this evidence warrants the inference that  Willie Tate had no intention of 
shooting Alexander Warren. Plainly his purpose was to assault the 
young lady. I n  order to do so the evidence is consistent with the view 
that  he may have intended to "hold up" the young man a t  the point of a 
pistol, or to orerame both with the display of a weapon. That  was the 
reported method employed by rapists in other parts of the State whose 
crimes had been widely published. 

But  in this case Willie Tate met rriolent resistance from the young 
lady. When he put his arm around her to pull her out of the car and 
presented the pistol in front of her face, she fought back. "They werr 
i n  a tussle, and he was trying to drag her out of the car." The pistol 
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was in  front  of her face. She knocked i t  up. The pistol fired and 
Warren was killed. Wha t  kind of pistol was used does not appear. 

Notwithstanding this evidence would make out against Willie Tate 
a case of murder, as a homicide committed in the attempt to perpetrate 
a felony, a t  the same time i t  would not necessaril:? defeat recovery on a n  
insurance policy issued to insure against death by external, violent and 
accidental means. I t  is a possible and not unreasonable inference from 
this evidence that  the striking of the assailant's a rm caused the pistol 
to be discharged, or i t  was discharged in the course of the "tussle" be- 
tween him and his intended victim. Who knows? Bu t  the burden was 
on the defendant to show that  the bodily injuries to Warren were inten- 
tionally inflicted. The  jury took the view that  the defendant had failed 
to do so, and answered the issue against it, under correct instructions 
from the trial judge. 

Under this evidence and with the previous decisions of this Court 
before him, what else could Judge Bone have done than to t ry  the case 
as  he has done? To my  mind, after careful study, the trial was free 
from error of law and should be affirmed. 

CLARKSON, J., concurs in  this opinion. 

DABNEY M. CODDINGTON AND WIFE, MARTHA CODDINGTOS,  AND 

WILLIAM I. CODDINGTON, v. E D W A R D  W. STONE A ~ D  WIFE, MAR- 
G U E R I T E  D. STONE. 

(Filed S June, 1940.) 

1. Wills § %-Entire beneficial interest held to vest in beneficiaries at 
time of testator's death with right of full enjoyment postponed. 

The will in question devised all of testator's estate, real and personal, 
in trust for testator's three children by name and not as a class, with 
provision that when the youngest child should reach the age of twenty- 
one the estate should be divided into three parts and one part turned 
over to each of the children, and that each should thereupon become the 
absolute owner thereof and the trustee discha~ged. The will also ap- 
pointed the trustee guardian for the children and provided that so much 
of the income of the estate as should be necessary for  their maintenance 
and education should be expended for that purpcse and that any surplus 
income should be added to the corpue of the estate. Held: Under the 
general rule, the entire beneficial interest vested upon the death of the 
testator with the right of full enjoyment postponed during the trust 
period and the provision that upon the termination of the trust "each of 
my sons should thereupon become the absolute owner of his respective 
share" does not affect the result, the words being construed ns merely indi- 
cating that a t  that time each should hold his sha -e free of the trust. 
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2. Same- 
Where a n  estate is devised to a trustee of an active trust for the sole 

benefit of named beneficiaries, with direction to divide up and deliver the 
estate to them a t  the expiration of the trust period, ordinarily the bene- 
ficial interest will be held to vest immediately upon the death of the 
testator with right of enjoyment postponed, and this rule is applicable to 
an estate in trust of mixed personalty and realty. 

3. Same- 
Where a n  estate is devised in an active trust for the sole benefit of 

named beneficiaries, with direction that the estate be divided up and 
given to the beneficiaries a t  a stated time, the failure of the testator to 
provide for any limitation over upon the death of a beneficiary during 
the trust period, and the absence of provision for any other contingency, 
is indicative of his intent that the entire beneficial interest should vest 
immediately npon his death. 

4. Same- 
The rule that the entire beneficial interest vests immediately upon the 

death of testator when the estate is devised in an active trust for named 
beneficiaries and not to a class, with provision for the division of the 
estate among them a t  a stated time, without provision for any limitation 
over in case of the death of any of the beneficiaries, is in accord with the 
rule of construing a will against partial intestacy, since otherwise if one 
of the beneficiaries should die during the trust period, testator would die 
intestate a s  to his share. 

5. Same- 
The rule that  the entire beneficial interest vests immediately upon the 

death of testator when the estate is devised in an active trust for named 
beneficiaries with provision for the division of the estate among them a t  
the expiration of the trust, is in accord with the policy of the law favoring 
the early vesting of estates. 

6. Taxation § 3% 
Under the provisions of the will in suit the entire beneficial interest 

in the estate vested in testator's three sons upon testator's death with the 
right of full enjoyment postponed until the termination of the trust. One 
of the sons died during minority, prior to the termination of the trust, 
leaving his two brothers a s  his sole heirs a t  law. Held: The surviving 
brothers took under the laws of descent and distribution and the estate so 
inherited is subject to the appropriate State and Federal inheritance taxes 
and is encumbered by the lien for such taxes. 

APPEAL by defendants f rom Sink. ,I., a t  M a r c h  Term,  1940, of 
MECKLENBCRQ. Reversed. 

T h e  pIaintiffs brought suit t o  compel the  defendants to  c a r r y  out their  
contract f o r  the purchase of the  lands described i n  the  complaint.  

T h e  case was heard by  Sink,  J., upon agreed facts, of which the  fol- 
lowing a r e  pertinent to  the  opinion a n d  decision of the  C o u r t :  

C. C. Coddington, Sr., died on 2 December, 1925, seized and possessed 
of a fee simple tit le described in the  contract of purchase and  sale be- 
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tween the parties. He  left a will which was duly probated. Under the 
will, all the property of the testator was given in trust to the Union 
National Bank of Charlotte, Xorth Carolina. The bank was made 
executor and the power given it to "sell, invest, reinvest, and change the 
investment" of the property from time to time, to collect rents, income 
and profits, and use as much of the same as was necessary "for the sup- 
port, maintenance and education of my sons, Chai-les C. Coddington, Jr., 
Dabney M. Coddington, and William I. Coddington, until the youngest 
one of my said sons shall attain the age of twenty-one years"; any sur- 
plus of the income from the property during the trust period not neces- 
sary for the support and education of these three sons was required to 
be added to the corpus  of the estate and held in t r ~ s t  in the same manner 
as the original corpus. 

The present controversy hinges on Item I11 of the will, which is as 
follows: "ITEM 111. When my youngest son, Villiam I. Coddington, 
reaches the age of twenty-one years, I hereby direct the said bank to 
divide said property and estate into three equal parts and to turn over 
and deliver one of such parts to each of my sonc3, Charles C. Codding- 
ton, Jr., Dabney M. Coddington and William I. Coddington, and each 
of my sons shall thereupon become the absolute owner thereof and the 
said bank shall be discharged from any further duties as trustee." 
There was no provision in the will for other disposition of the property 
upon the death of any of the beneficiaries, and no residuary clause. 

At the time of his death the testator was a widower with three sons, 
his only children and heirs at  law-had he died inlestate-C. C. Codding- 
ton, Jr., aged 13, Dabney M. Coddington, aged 1 I,  and William I. Cod- 
dington, aged 9. The estate was worth more than a million dollars. 

C. C. Coddington, Jr . ,  died at the age of 18 years,, in the year 1932, and 
YTilliam I. Coddington, the youngest of the children, became 21 years 
of oge on 13 November, 1938. C. C. Coddington, Jr . ,  was never married 
and left as his sole heirs at law his two brothers, llabney M. Coddington 
and William I. Coddington. 

The Union National Bank of Charlotte, North Carolina, qualified as 
executor under the will of C. C. Coddington, Sr., administered the estate 
and paid all State and Federal taxes then due. Furporting to act under 
the terms of the will, the executor divided the estate between William I. 
Coddington and Dabney I f .  Coddington at the time that William I. 
Coddington became 21 years of age, and the trust then terminated. 

There has been no administration on the estate of C. C. Coddington, 
Jr . ,  and there have been no inheritance taxes paid upon his estate either 
to the State of North Carolina or to the Federal Government. C. C. 
Coddington, Jr., left no estate except such as might have been a vested 
interest in his father's estate under the will aforeitaid, and if such estate 
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did vest in him it is sufficient in value to require return and payment of 
inheritance taxes to the Federal Gorernment and to the State of North 
Carolina. C. C. Coddington, Jr . ,  left no debts or other obligations which 
would be a lien upon the property. 

Upon the agreed state of facts the judge was of the opinion that no 
State or Federal inheritance taxes were chargeable upon the property 
distributed to the surviving children by reason of the death of C. C. 
Coddington, Jr., before William I. Coddington became twenty-one years 
of age, and that the property was, therefore, clear of any lien thus attach- 
ing. He  gave judgment for the plaintiffs, from which the defendants 
appealed, assigning errors. 

Cochran,  iMcCEeneghan di Lassiter for plaintif fs,  appellees. 
TY. C .  Dav i s  for defendants ,  appellants.  

SEAWELL, J. The only question argued before this Court was whether 
the will of Charles C. Coddington, Sr., conferred on his son, Charles C. 
Coddington, Jr., an inheritable estate at  the death of the testator, or 
whether the purport and effect of the will was to vest the estate only 
when the youngest son became twenty-one years of age, at which time the 
will directs the estate to be divided into three parts and turned over to 
the beneficiaries. I n  other words, the question is whether the time at 
which distribution is required to be made is annexed to the substance of 
the gift, or merely operates to postpone its enjoyment. I t  was assumed 
that if C. C. Coddington, Jr . ,  had an estate of inheritance at his death, 
which passed to his surviving brothers, the succession is subject to an 
inheritance tax, both State and Federal, and such tax would constitute a 
lien or encumbrance on the land, which is the subject of the purchase 
and sale contract between the parties; and it was assumed, conversely, 
that if no such inheritable estate passed at  the death of C. C. Coddington, 
Jr., there was no tax due and no lien. Actually there may be other 
provisions of the State Inheritance Tax Law, the applicability of which 
might be considered in case no estate of inheritance vested at  the time 
of the testator's death, but we need not consider them in view of the 
conclusion we have reached. 

Whether the date appointed in the will for the completion of the trust 
and the division and turning over of the estate is a time annexed to the 
substance of the gift, marking the creation of the estate and the time 
of its vestment, or whether it operates as a mere postponement of the 
complete enjoyment of the estate vesting at the death of the testator, is, 
in this case, reduced to a question of testamentary intent, to be deter- 
mined by the will itself, the situation as it existed between the testator 
and the-beneficiaries under the will, aided by certain rules of construc- 
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tion arising out of both experience and policy which the courts are 
accustomed to apply. 

I f  it be argued that the circumstance that the gift of the estate is 
expressed only in the clause requiring it to be divided and turned over at  
a certain time may indicate, prima facie, a contingency, the answer is 
that, taking the will altogether, i t  contains so many circumstances and 
provisions as to be controlling in the particular ciise against such pre- 
sumption. Hooker v. Bryan, 140 N. C., 402, 53 S. E., 130. 

We understand from the record that Mr. Coddir,gton must have been 
a man of intelligence and business acumen, having built up a fortune 
of over a million dollars. He  had three young children for whom to 
provide. We must assume, nothing else appearing to the contrary, that 
he was normal in his affections, his social impulses, his sense of obliga- 
tion to his children and their immediate posterity, and the obligation 
that rested upon him to make a wise and just disposition of his great 
property, if he undertook to make any at all. But the will is amazingly 
brief and direct, considering the size of the estate involved; and if we 
accept the theory that he did not intend to have his estate to vest in any 
of his children upon his death, it is remarkably defective in its scheme 
of disposition, in its want of provision for obvious contingencies which 
must have presented themselves to the normal mind. We must assume 
from the record that he was acquainted with the ~icissitudes of life as 
well as of business, and may well understand thal; their consideration 
were especially within his contemplation while engaged in the solemn act 
of composing his will. Yet he made no provision or disposition of his 
property or limitation over in the event of the death of any of the named 
beneficiaries, or all of them, before the date appointed for the division 
and delivery of the trust estate. At that time Charles, had he lived, 
would have been twenty-five years old and Dabney twenty-three. Had 
any of the sons died before that date, leaving a wife or children, these 
would have been left unprovided for if the estate did not vest at the death 
of the testator. Perry v. Rhodes, 6 N. C., 140; Sutton v. West, 77 
N. C., 429; Sims v. Smith, 59 N.  C., 347. This is but one of the many 
contingencies which might have happened. 

The absence of any provision of this kind, and of any limitation over 
upon the contingency of the death of the beneficiary, has been consid- 
ered to raise a strong inference that it was the intention of the testator 
to confer an immediate estate, vesting at  his death. Meyers v. Williams, 
58 N. C., 362; Allen v. Van Meter (Ky.), 1 Met., 264; Yozmg v. Stover, 
37 Pa., 105; Goebel v. Wolf ,  113 N .  Y., 405, 21 N. E., 388; Robinson's 
Estate, 13 Phila., 299 (set out in Note to Shackley v. Homer, 55 L. R. A. 
[N. S.], 1159) ; Sammis a. Sammis, 14 R. I., 123 Foster v. Holland, 
56 Ala., 474; Ordzuay v. Dow, 55 N. H., 11. 
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I t  is generally held, nothing else appearing in the will to the contrary, 
that where an estate is devised to a trustee in an active trust for the 
sole benefit of Dersons named as beneficiaries. with direction to divide 
up and deliver the estate at a stated time, this will have the effect of 
vesting the interest immediately on the death of the testator. The inter- 
vention of the estate of the trustee will not have the effect of postponing 
the gift itself, but only its enjoyment. Ordway v. Dow, supra; Tayloe 
v. Mosher, 29 Md., 443. The rule is, we think, applicable to an estate 
in trust of mixed personalty and realty. Safe Deposit & Trust  CO. v. 
Wood, 201 Pa., 420, 50 Atl., 920; Sammis v. Sammis, supra. I n  estates 
of this sort no distinction can be maintained between legacies, formerly 
governed by the rules of the civil law applied in the ecclesiastical courts, 
and devises governed by the rules of the common law, if such distinction 
has ever been strictly regarded by the courts of this State. Hooker v. 
Bryan, supra. 

I n  approval of this principle and in support of the main proposition 
that under a will of this type the estate vests in the beneficiary imme- 
diately upon the death of the testator, the following North Carolina cases 
may be cited: Guyther v. Taylor, 38 N. C., 323; W i l l i a m  v. Smith ,  
57 N .  C., 254; Fuller v. Fuller, 58 N. C., 223. I n  High v. Worley, 32 
Ala., 709; Foster v. Holland, supra; and Shafer v. Tereso, 133 Iowa, 
342, 110 W. W., 746, the absence of a limitation over or any provision 
for a contingency or expression thereof was held to vest the interest in 
the beneficiary at  the time of the death of the testator. Hocker v. 
Gentry, 3 Met. (Ky.), 463; Sutton v. West,  supra; S ims  v. Smith ,  
supra; Warrant v. Hembree, 8 Ore., 118; Ooebel v. Wolf ,  supra. I n  the 
latter case, the fact that there was nothing on the face of the will to 
indicate that the testator contemplated the death of any of his children 
during minority was considered, among other things, as-indicative of the 
testator's intention to give them immediate interests. Ordway v. Dow, 
supra; Robinson's Estate, supra; Re Lincoln Trust  Co., 139 N. Y .  S., 
682; Boraston's Case, 3 Coke, 19a. 

Of further significance is the fact that the executor-trustee is also 
made a guardian for C. C. Coddington, Jr., and the brothers, and is 
given the power to use such part of the income of the trust as might be 
necessary for the maintenance and education of the named beneficiaries 
during the suspensive period when the estate was left in the hands of 
such executor-trustee-guardian for its preservation and administration 
in the interest of the minor beneficiaries. The appointment of such a 
guardian would hardly have been necessary, undei-the discretion given 
the executor-trustee, except for a desire to bring such executor into a 
closer fiduciary relationship to the property destined for the beneficiaries, 
both with regard to the interest and income and with regard to the corpus 
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of the estate which i t  was handling. Green e.  (?reen, 86 N .  C., 546; 
Bransfrm v. Willcinson, 7 Ves. Jr.,  431 ; Bowmm v. Long, 23 Ga., 242 ; 
Selson v.  Pomeroy, 64 Conn., 257, 29 Atl., 534. The fact that  the 
residue of the interest is returned to the corpus of' the estate for further 
accumulation has been regarded as favorable to the construction of the 
immediate vestment of the g i f t ;  Pierson v. Dolman, L. R., 3 Eq., 315, 
36 L. J., ch. (K. S . ) ,  258; and this does not weaken the inference that  
the guardianship was of the whole estate involved. 

I t  is true here that  the whole income of the large estate was not 
required by the will to be devoted to the needs of the beneficiaries. H a d  
i t  been so, under the great majority of decided cases, it  would have been 
conclusive. In  re Harrar's Estate, 91 Btl., 503 ; Provenchere's Appeal, 
67 Pa., 463; Partridge e. Clary (Mass.), 117 N .  E., 332; Cropley 21. 

Cooper, 86 U. S., 167, 22 L. Ed., 109; Fidelity Cnion Trust Co. e. 
Rowlavtd ( N .  J . ) ,  132 Atl., 673; Lippincoft v. Sfoffsenberg ( N .  J . ) ,  
20 dtl . ,  360. The best considered cases, however, regard the same pre- 
sumption in favor of the immediate vesting to exist where only a portion 
of the income of the estate is intermediately given to the beneficiary, 
especially where there is no disposition of interekt or income save that  
to the ultimate beneficiary. This is expressed in 2 Simes, Law of 
Future  Interests, section 356, as follows: "This would seem to be for the 
reason that  the gift of income shows that  the testat lr  intended the legatee 
or devisee to  take some benefit from the gift of the principal imme- 
diately on the testator's death, and that  the postponement of possession 
was merely for the benefit of the donee. The same presumption in favor 
of the vested character of a gift obtains where only a portion of the in- 
come is to be given for maintenance.'' V'itfy v. Witty, 184 N. C., 375, 
114 8. E., 482; Fox v. Fox. L. R., 19 Eq., 286; i n  re Williams, L. R., 
1, ch. 180. 

Closely connected with the common sense reasoning which negatives 
any intention of the testator to leave the disposition of his property 
incomplete is the rule against intestacy. "An intestacy is a dernier 
ressorf in the construction of wills, and it has bee? said that the abhor- 
rence of courts to intestacy under a will may be likened to the abhor- 
rence of nature to a vacuuni." 28 R. C. L., p. 228. The presumption 
is against partial intestacy as well as against com~llete intestacy; Austin 
P .  Austin, 160 N. C., 367; and an important failure to complete the 
scheme of testamentary disposition so as to proside for contingencies 
too obvious to be ignored, especially those which might interfere with 
the expressed testamentary intent with regard to the particular legacy 
or devise, raises a strong presumption that  the testator understood him- 
self to be making a final disposition in his gift of the property. Having 
undertaken to make a will at all, it  is not consistent with sound reason- 
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ing that  the testator would have left his estate dangling. On the theory 
that  the gift is contingent, this would be the result i n  the case of the 
death of one of the sons, which happened, or, in larger measure, upon 
the death of them all, before the termination of the trust. Lavender 
v .  Rosenheim,  110 Md., 150, 72 A., 669; I n  re Cross, 205 N .  C., 160, 
170 S. E., 660; Holmes  v. Y o r k ,  203 N.  C., 709, 166 S. E., 889; W e s t  
v. M u r p h y ,  197 N. C., 488, 149 S. E., 371. 

Proceeding upon the same line of experience, as well as of policy, the 
law favors the early vesting of property interests. I n  some respects the 
rule will be found in its supporting principles, both of fact and policy, 
closely approximating the rule disfavoring intestacy. Much weight is 
given to it by the courts. I n  I n  re Mansur 's  W i l l  (Vt . ) ,  127 Atl., 297, 
the Court puts i t  this way:  "This presumption is so favorably regarded 
that  no estate will be held contingent unless positive terms are employed 
in the will indicating that such is the intention." And in another leading 
case it is thus expressed: "The law favors the early vesting of estates 
and presumes in favor of the vesting of remainders in interest on the 
death of the testator, if the language used is consistent with an  intention 
to postpone the enjoyment only. This presumption is so favorably 
regarded that  no estate will be held contingent unless positive terms are 
employed in the will indicating a contrary intention.'' R e  Robinson's 
Estate ,  98 Atl., 826. 

We do not regard as importantly bearing on the time of the vesting 
the expression in the will that when the property is delivered '(each of 
my  sons shall thereupon become the absolute owner thereof and the said 
bank shall be discharged from any further duties as trustee," since this 
language is not inconsistent with the intention to vest the property on the 
death of the testator. I n  I n  re Lincoln T r u s t  Co., supra, the phrase- 
ology respecting the delivery of the estate a t  the termination of the trust 
was that the trustee should convey to the beneficiary, and yet the Court 
held the estate to have vested on the death of the testator and the con- 
veyance to be with respect to a right the beneficiary already had. The 
words used may be regarded as meaning only that  thereafter the estate 
should be held free of the trust. 

The case of W i t t y  7:. W i f t y ,  supra, supports so many of the principles 
herein laid down that  its separate citation opposite each one of them 
would have been unnecessary repetition. We call attention to the dis- " * 

cussion of these subjects in that  case in the opinion of the Court by 
Stacy ,  J. 

The intention of Mr. Coddington is so reasonably apparent that  we do 
not have to depend on technical rules of instruction, no matter how 
appropriate. 1t is the actual experience out of which these rules are 
evolved which we consider of importance in the instant case-the factual 
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situation and reasoning which make them applicable. On any other 
hypothesis except an intent to vest the estate in his children by name 
and moiety at  his death, having undertaken to dispose of his property 
by will, we must attribute to Mr. Coddington a :?utility of effort rarely 
found in one in  his ~osition. 

As to the quality of the estate which thus vests, it must be noted that 
the beneficiaries are named as individuals, not a!3 a class, and the "roll 
call" principle does not apply. There is no contingency named in the 
will, and none contemplated, by which the estate once vested may be 
defeated. Since the time named for the distribution is, as we have held. 
not annexed to the substance of the gift but merely postpones its enjoy- 
ment, the entire beneficial interest in one-third of the estate vested in 
C. C. Coddington, Jr., at the death of the testator, and upon his own 
death, in turn, passed from him to his surviving lwothers under the laws 
of descent and distribution. 

The property in question is, therefore, subject to the State inheritance 
tax, and to such Federal tax as may be appropl-iately imposed, and is 
encumbered by the lien of such taxes. The plaintiffs are, therefore, not 
at  this time able to convey to the defendants an unencumbered title in 
accordance with their contract. 

The judgment is 
Reversed. 

MARTHA LIGHTNER BOONE AND ALLEX J. JERVEY v. DANIEL F. 
BOONE. 

(Filed 8 June, 1940.) 

1. Injunctions 9 -Equity may enjoin resort to action at law to prevent 
irreparable injury. 

When a party makes a valid agreement not to institute a civil action. 
and to permit him to maintain the action would result in irreparable 
injury to the adverse party, equity will enjoin him from instituting the 
action not to protect against oppressive or vexatious litigation but to 
specifically enforce the contract, the order being (directed to the party and 
not to the court, since equity has the power to prevent actions at law 
when resort to legal proceedings would result in unjust injury wholly 
irremedial in that tribunal. 

2. Injunctions $j 11-Temporary order will be conthued if it appears that 
primary equity can be maintained and continumce is necessary to pro- 
tect rights. 

In a suit for a permanent injunction to prevent irreparable injury, the 
court, upon the hearing of the order to show c,ause, may ascertain the 
probable effect of a continuance or dissolution of the temporary order, 
and should continue the order to the final hearing if there is probable 
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cause for supposing that plaintiff will be able to maintain the primary 
equity alleged and there is  reasonable apprehension of irreparable injury 
should the temporary order be dissolved, or if a continuance appears 
necessary to protect plaintiff's right until the controversy can be deter- 
mined. 

3. Evidence § 4 0 -  
While parol evidence is inadmissible to vary, contradict or add to a 

written instrument, where part of the agreement is written and part oral, 
parol evidence is competent to establish the oral part unless it is required 
by law to be in writing. 

4. Frauds, Statute of, § 9: Husband and  Wife § 19- 

While provisions.of a deed of separation relating to realty are  required 
to be in writing, a n  agreement between the parties that the husband 
would not maintain an action for divorce upon certain specified grounds 
and would not institute any action tending to injure her character and 
reputation, need not be in writing. 

5. Injunctions § 11-Held: Temporary order  restraining institution of ac- 
tion for  alienation of affections was properly continued t o  t h e  hearing. 

Plaintiffs instituted this action to permanently enjoin defendant, hus- 
band of the fente plaintiff, from instituting action against the male plain- 
tiff for alienation of affections. Upon the hearing of the order to show 
cause it  appeared from plaintiffs' allegations and affidavits that feme 
plaintiff and defendant had executed a deed of separation, that upon 
valid consideration moving to him, he agreed, among other things, not to 
institute suit for divorce on the ground of adultery nor to institute any 
suit that would tend to injure her character or reputation, that this part 
of the agreement was not written to prevent i t  from being publicly re- 
corded. Defendant averred that the entire separation agreement was 
written except the agreement that he would not institute suit for divorce 
on the ground of adultery. Held: The agreement not to institute the suits 
specified is not required to be in writing, and therefore plaintiff might 
establish such agreement, and the dissolution of the temporary order 
might result in irreparable injury, since evidence of misconduct, whether 
real or fabricated, would be admissible in his suit for alienation, and the 
continuance of the restraining order until the facts are ascertained and 
the controversy deternlined is necessary to snfeguard plaintiff's rights, 
and the male plaintiff is entitled to join in maintaining the suit as  the 
party for whose benefit the agreen~ent was made. 

6. Contracts § 19- 
A third party may maintain an action on a contract made for his benefit. 

APPEAL by defendant f rom Pless, J., a t  Chambers  i n  Marion, N o r t h  

Carolina, on 6 J a n u a r y ,  1940. " .  
Civil action t o  enjoin defendant f rom inst i tut ing civil action against 

plaintiff Je rvey  f o r  the  alienation of the  affections of plaintiff M a r t h a  

Lightner  Boone. 
Plaintiffs allege substantially these facts : (1) T h a t  the  plaintiff 

M a r t h a  Lightner  Boone and  defendant a r e  and have been f o r  a number 
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of years husband and wife, between whom some time previously certain 
differences and disagreements arose which caused a breach of their 
marital relations and resulted in their separation; that in consequence 
he and she entered into negotiations for the purpose of adjusting, com- 
posing, settling and forever setting at  rest all matters of differences and 
disagreements between them; that on 29 and 60 September, 1939, in 
conference held in Winston-Salem, North Carolina, defendant made 
certain charges which reflected upon the character of plaintiff Martha 
Lightner Boone, and others, all of which she denied, and now denies, and 
threatened to sue for divorce and for the custody of their children; that 
"in order to avoid the publicity of said charges ;iqd the effect that such 
litigation would have upon her and her children, her co-plaintiff, ,4llen J. 
Jervey, and all other persons against whom such charges had been made, 
or who might be affected thereby, she stated to defendant and his counsel 
that she was willing to pay a substantial consideration for an adjustment 
and compromise that would settle all matters between her and the defend- 
ant, as well also as to all other ~ a r t i e s  whose nan:es were connected with, 
or whose character and reputation might be involved in the charges 
. . ." that after considerable discussion and the submission of pro- 
posals and counter proposals, said plaintiff and defendant reached an 
agreement whereby they entered into a deed of separation, which is asked 
to be taken as a part of the complaint and in which after reciting that 
"whereas, irreconcilable differences have arisen between the parties 
hereto; and, whereas, it is desired that the custody of the children and 
certain financial differences existing between the parties be adjusted," it 
is agreed, "in consideration of the premises, and the further consideration 
of one dollar," (1) that the custody and control of their children be 
given unconditionally to their father, the defendant-Martha Lightner 
Boone, plaintiff, their mother, to have privilege of visiting them as 
specified; (2) that she release him from all claim of support, mainte- 
nance and alimony, and thereby release and quitclaim to him all her 
right in any property which he then owned or sliould thereafter acquire 
as therein set forth, as well as release him from ,my indebtedness of any 
and every nature whatever that he may then ours her, which she alleges 
was $19,000 theretofore turned over to him to handle and invest for her: 
( 3 )  that in the e ~ e n t  of the happening of cc?rtain contingency, she 
transfer her portion of certain trust fund for the education of their son; 
(4) that she shall not disturb a certain trust fund of approximately 
$15,000 for the education of their daughter; and that he in return 
release to her "any right, interest, and estate which he would otherwise 
have in any property, real or personal," which she then had or should 
thereafter acquire as therein set forth. 

Plaintiff Martha Lightner Boone further alkges that the defendant, 
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in consideration of the considerations on her part for said agreement, as 
set forth in the deed of separation, also agreed to and with her "(a)  that 
he would not bring an action for divorce on the grounds hereinbefore 
mentioned, and would not do any act which would in any way reflect 
upon or discredit the character and reputation of the said plaintiff; 
(b)  that he would not prosecute any action against the plaintiff Allen J. 
Jervey on the grounds hereinbefore alleged, nor against any of the other 
parties hereinbefore mentioned, and that the consideration h aid by the 
plaintiff would be accepted as full compensation for all the damages that 
the said defendant claimed he had sustained by reason of the said alleged 
charge hereinbefore mentioned"; that "had it not been for the promises 
and assurances of the defendant that he would not do any act or bring 
any suit that would in any wise reflect upon the character and reputation 
of the plaintiff, and that he would forego any and all actions against any 
and all parties involved in the charges set forth above, said plaintiff 
would not have paid the consideration hereinbefore alleged in settlement 
on the controversy between her and said defendant"; "that on 7 October, 
1939, defendant, through his attorney, threatened to bring suit against 
plaintiff Allen J. Jervey for the alienation of the affections of plaintiff 
Martha Lightner Boone;" that the bringing of such action would be in 
direct violation of said agreement and would deprive said Martha Light- 
ner Boone of a substantial part of the consideration for which she 
entered into said agreement, particularly that part of same whereby she 
sought to protect her own character and reputation and the character and 
reputation of her co-plaintiff; that said agreement was made for the 
benefit of both of the plaintiffs hereto as well as for and on behalf of 
the other parties mentioned, and for the purpose of saving them harmless 
from the suits which the defendant was threatening to institute prior to 
the execution of said agreement; that notwithstanding both plaintiffs 
deny that Allen J. Jervey alienated the affections of said Martha Light- 
ner Boone from defendant, yet if defendant is permitted to carry out 
his said threat and bring suit against said Jervey therefor, plaintiffs will 
be deprived of a substantial part of the benefits to which they are entitled 
by reason of the said agreement; that regardless of the result they will 
suffer irreparable injury for which they have no adequate remedy at law 
to protect their said rights ; and that by reason of the agreements defend- 
ant is estopped to maintain the threatened suit against plaintiff Allen J. 
Jervey. 

Defendant, while admitting the execution and terms of the deed of 
separation between him and plaintiff Martha Lightner Boone, and not 
denying the threat to sue Allen J. Jervey as alleged, denies all other 
material allegations of the complaint, except he admits that '(it was 
understood between the parties to the agreement that the defendant, when 
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he brought suit against the plaintiff to sever the bonds of matrimony, 
would base his suit upon two years separation, and not on adultery." 
And by way of further defense, defendant aslgerts alleged grievous 
wrongs. 

Upon hearing of motion of plaintiffs for injunciion, pursuant to order 
to show cause, both plaintiffs and defendant offered affidavits in support 
of their respective allegations. Affidavits for plaintiffs tended to show 
in substance, among other things, that as a part of the terms for the 
separation agreement on 30 September, 1939, between defendant and his 
wife, defendant agreed that he would not bring suit against his wife for 
divorce on the ground of adultery, nor would he bring any suit which 
would tend to injure her character or reputation, nor would he institute 
any of the threatened suits; and that this part of the agreement was not 
incorporated in the deed of separation upon the amurance of defendant 
and the attorneys that in drawing separation apeements it was not 
customary to mention things of that nature for the reason that such 
agreements were spread upon the public records. I n  reply to this, 
defendant in affidavit filed, stated "that every item discussed on Septem- 
ber 30, 1939, at  the time the agreement was drafted was dictated to the 
stenographer, except the simple agreement that your affiant would not 
institute suit against Martha Lightner Boone for divorce and allege 
fornication and adultery." 

The judge below reciting that "it appearing from the pleadings and 
the affidavits filed that the questions presented are grave, and that if the 
issues raised by the pleadings with respect to the contract alleged in the 
complaint are answered by the jury in favor of the plaintiffs, the dam- 
ages that would be sustained by the plaintiffs by the dissolution of the 
restraining order would be irreparable and that the object of the con- 
tract, if found in plaintiffs' favor, can only be attained by the parties to 
the same conforming faithfully to its terms,'' ordered, among other 
things, that the restraining order theretofore issued be continued until 
the trial of the cause. 

Defendant appeals therefrom to Supreme Court, snd assigns error. 

J .  E.  S h i p m a n  for plaintif f ,  appellee. 
Monroe hl. Redden,  W a l t e r  E.  Johnson,  Jr . ,  and Fred M.  Parr i sh  for 

defendant ,  appellant.  

WINBORNE, J. Bearing in mind that the principal relief sought in 
this action is permanent injunction against defendant violating an 
alleged agreement not to institute the threatened suit, we are of opinion 
that in the present state of the pleadings and the proof offered, the court 
below properly ruled in continuing the injunction to the hearing. 
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The doctrine that courts of equity may exercise their power to prevent 
actions at law when necessary to protect the rights of the parties is recog- 
nized and well settled. The order issues to the party, and not to the 
court. 14 R. C. L., 408, Injunctions, see. 109; McIntosh, 982, see. 862; 
Wierse v. Thomas, 145 N .  C.,  261, 59 S. E., 58, 15 L. R. A. (N. S.), 
1008, 122 d m .  St. R., 446; Bomeisler v. Forster, 154 N .  Y., 229, 48 
N. E., 524, 39 L. R. A, 240. 

I t  is said that the authorities are agreed that where a party has an 
unfair advantage in a proceeding in a court of law, which must neces- 
sarily make the court an instrument of injustice, and it is therefore 
against conscience that he should use that advantage, a court of equity 
will restrain him from doing so-the object being to prevent an unfair 
use of a court of law in order to deprive another of his just rights or to 
subject him to some unjust injury which is wholly irremediable in that 
tribunal. 14 R. C. L., 408; Injunctions, 109. Thus, in Borneisler v. 
Forster, supra, a case in which the factual situation is quite similar to 
that in the present case, the Court of Appeals of New York said: "This 
case presents those separate features, which make the interference of a 
court of equity necessary in order that the plaintiff may have the full 
benefit of the contract, which as the court has decided, was made between 
him and this defendant. . . . The difference to the  lai in tiff between 
a trial of the action at law, in which all the scandalous matters would 
be made public and his reputation more or less affected, according as 
credence might be given to the statements and charges of the plaintiff 
therein, and a trial of the action in equity, where the issue would be 
confined to the question of whether there had been a release and settle- 
ment of all claims against him, which formed the basis of the complaint 
in the pending action, and an agreement not to sue further upon them, 
is quite perceptible and substantial. The fact of a release would not 
prevent, in the former case, the ventilation of all the matters of com- 
plaint, real or fabricated; whereas, in the latter case, if it should be 
found that it was validly made and that there was an agreement nct to 
harass by suits upon claims which had been settled and released, this 
plaintiff would be spared a public discussion of charges which the settle- 
ment between him and the defendant had disposed of. . . . A spe- 
cific performance of that agreement is indispensable to the security of 
the against defendant's charges and revelations as to his i a s t  
conduct, whether real or fabricated, which might affect his reputation 
and character in the community. This security he must be deemed to 
have obtained by his contract. I t  is not upon the principle that equitable 
relief is due to this plaintiff to protect him from oppressive or vexatious 
litigation, that we think that the decree of the trial court must rest for 
its correctness; but it is upon the principle that a specific performance 
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of the defendant's agreement with the   la in tiff ill essential. if he is to 
u 

receive its benefits, and, if he was ent>itled to svecific verformance. then 
the remedy of an injunction, restraining the defendant from doing the act 
which she has contracted not to do, was proper to be granted." 

When motion for a restraining order is heard .;o determine the ques- 
tion as to whether it shall be continued until the final hearing, the judge 
upon hearing the parties may ascertain the problble effect of the con- 
tinuance of such order upon the rights of the partiss. I n  Cobb v. Clegg,  
137 N .  C., 153, 49 S. E., 80, W a l k e r ,  J., speaking of the distinction 
between the old forms of common and special-injun&ons, appropriately 
states : "If the facts constituting the equity were f d l y  and fairly denied, 
the injunction was dissolved unless there was sone special reason for 
continuing it. Not so with a special injunction, w:iich is granted for the 
prevention of irreparable injury, when the preve.itive aid of the court 
of equity is the ultimate and only relief sought and is the primary equity 
involved in the suit. I n  the case of special injunctions the rule is not to 
dissolve upon the coming in of the answer, even though it may deny the 
equity, but to continue the injunction to the hearing if there is probable 
cause for supposing that the plaintiff will be able to maintain his 
primary equity and there is a reasonable apprehension of irreparable 
loss unless it remains in force, or if in the opinion 3f the court it appears 
reasonably necessary to protect the plaintiff's right until the controversy 
between him and the defendant can be determined. I t  is generally 
proper, when the parties are at issue concerning the legal or equitable 
right, to grant an interlocutory injunction to prest:rve the right in statu 
quo until the determination of the controversy, and especially is this 
the rule when the principal relief sought is in itself an injunction, 
because a dissolution of a pending interlocutory injunction, or the refusal 
of one, upon application therefor in the first irstance, will virtually 
decide the case upon its merits and deprive the plaintiff of all remedy 
or relief, even though he should be afterwards ablcb to show ever so good 
a case." See, also, Zeiger  v. S tephenson ,  153 X. (2.) 528, 69 S. E., 611, 
and Castle v. Threadg i l l ,  203 N. C., 441, 166 S. E., 313. 

Under these principles and this rule plaintiff Martha Lightner Boone 
seeks special injunction for the prevention of irreparable injury. The 
question arises as to whether on the present state of the pleadings and 
proof there is (1)  probable cause for supposing tkat she will be able to 
maintain the primary equity alleged, and (2)  reasonable apprehension 
of irreparable loss unless the injunction remain in force, or ( 3 )  does it 
appear reasonably necessary to protect her rights until the controversy 
can be determined. 

I n  connection with the first, plaintiffs contend and have offered affi- 
davits of Martha Lightner Boone and of the attorney who represented 
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her a t  the time, tending to show that the agreement between her and her 
husband was in part written and in part oral, and that the oral part was 
expressly omitted from the written to avoid the publicity incident to 
public record of it. They further contend that the oral part is not 
required by law to be in writing-and may be proven by parol evidence. 
On the other hand, while defendant denies, and offers affidavits tending 
to support his denial, that oral agreement covering all the matters 
alleged by plaintiffs was made, he admits that a part of the agreement 
mas in parol, that is, that part relating to the ground for divorce to be 
alleged in the event he sues therefor. Defendant further contends that 
under the circumstances parol evidence of the alleged oral agreement is 
inadmissible and incompetent. 

I t  is a well established rule of law that parol evidence will not be 
admitted to vary, contradict or add to a written instrument. "But the 
rule applies only when the entire contract has been reduced to writing, 
for if merely a part has been written, and the other part has been left 
in  parol, it is competent to establish the latter part by parol evidence, 
provided it does not conflict with that which has been written." Evans 
v. Freeman, 142 5. C., 61, 54 S. E., 847. I n  this case, as in Cobb v. 
Clegg, supra, Walker,  J., clearly states the principles and reviews the 
authorities. See, also, McGee v. Craven, 106 N .  C., 351, 11 S. E., 375; 
Colgate v.  L a f f a ,  115 N. C., 127, 20 S. E., 388; Cobb v. Clegg, supra; 
Typewriter Co. v. Hardware Co., 143 N .  C., 97, 55 S. E., 417. 

I n  Colgafe v. Latta, supra, quoting from Abbott on Trial Evidence, 
this Court said : "A written instrument, although it be a contract within 
the meaning of the rule on this point, does not exclude oral evidence 
tending to show the actual transaction . . . where it appears that 
the instrument was not intended to be a complete and final statement of 
the whole transaction, and the object of the evidence is simply to estab- 
lish a separate oral agreement in a matter as to which the instrument is 
silent, and which is not contrary to its terms nor to their legal effect." 

Applying these principles to the case in hand, while the separation 
agreement in so far as it affects real property is required by law to be in 
writing, there is no requirement that an agreement not to bring an 
action which would reflect upon the character and reputation of another 
shall be in writing. 

(2 )  I n  this connection it is proper to say here that the conduct of 
Martha Lightner Boone, whatever it may or may not have been prior 
to the date of the alleged agreement, is collateral to the question now 
before the Court. But if it should be ascertained that defendant made 
the oral agreement with plaintiff Martha Lightner Boone as alleged by 
plaintiffs, which is a question for the jury, and she should be denied the 
injunction here sought, it is readily perceivable that irreparable injury 
would result, as indicated in the case of Bomeisler v. Forster, supra. 
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( 3 )  W i t h o u t  passing upon  o r  int imating a n y  opinion as to  contro- 
verted facts, we a r e  of opinion t h a t  i n  order  to  safeguard plaintiff's 
rights, whatever they m a y  be, the  injunct ion shocld be continued un t i l  
t h e  facts  a r e  ascertained and  the  controversy determined. 

A s  t o  the  r igh t  of plaintiff Allen J. Jervey  to rel ief :  It is well settled 
t h a t  where a contract between two parties is m a d s  f o r  the benefit of a 
third,  the  la t ter  is entitled to  main ta in  a n  action f o r  i ts  breach. Gorrell 
?I. Water Supply Co., 124  N. C., 328, 32 S. E., 7'20; Parlier v .  Miller, 
186  N. C., 501, 119 S. E., 898;  Land Rank v. Assorance Co., 188  N .  C., 
747, 125  S. E., 631;  Thayer v. Thayer, 189 K. C., 502, 127 S. E., 553. 

T h e  judgment  below is 
Sffirmed. 

L. T. PAFFORD v. J. A. JONES CONSTRUCTION CORIPAKP. 

(Filed 8 Jnne, 1940.) 

1. Master and  Servant § 1-Relationship of master  and  servant held not 
t o  exist between plaintiff and  defendant's subcontractor. 

Plaintiff was a salesman for a wholesale building material house. In  
order to sell certain goods to a retailer he agreed to obtain a purchaser 
for the retailer, and pursuant thereto procured s subcontractor to buy 
the goods from the retailer upon the condition that plaintiff inspect the 
material a t  the first opportunity as  i t  was being used in construction work. 
I t  further appeared that  the retailer was required to reimburse the sub- 
contractor for any defective material and that  the wholesaler collected 
from the retailer subject to any credit allowed t h ?  retailer for defective 
material. Held:  In  inspecting the material on the construction job, plain- 
tiff was not an employee of the contractor or the rubcontractor, and may 
not invoke the rules governing the liability of the contractor to the em- 
ployees of the subcontractor in his action to recovw for injuries received 
in a fall  down an open elevator shaft while on the premises. 

2. Negligence § 4a-Distinction between licensees and invitees. 
The distinction between a licensee and an inviteem does not depend upon 

whether there is an "invitation" to come on the premises, but is deter- 
mined by the nature of the business bringing hiin to the premises, an 
invitee being a person who goes upon the premises for the mutual benefit 
of himself and the person in possession, whose visit is of interest or 
advantage to the invitor, while a licensee is one who goes upon the prem- 
ises for his own interest, convenience or gratificatim with the consent of 
the person in possession, and is neither a customer nor a servant nor a 
trespasser. 

3. Same-Evidence held t o  show t h a t  plaintiff was mere licensee. 
Plaintiff mas a salesman for a wholesale building material house. I n  

order to sell certain goods to a retailer he agreed to obtain a purchaser 
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for the retailer, and pursuant thereto procured a subcontractor to buy the 
goods from the retailer upon the condition that plaintiff inspect the mate- 
rial a t  the first opportunity a s  it  was being used in construction work. 
In  performing the work the subcontractor was an independent contractor. 
Held: Plaintiff, in making the inspection of the materials as  they were 
being used in the construction of a building was, a t  most, a mere licensee 
of the main contractor in possession of the premises. 

4. Negligence § 4d- 
The owner or the person in possession of the premises is not under 

duty to a licensee to maintain the premises in a safe or suitable condition 
or to warn him of hidden dangers or perils of which the owner has actual 
or implied knowledge, his duty to the licensee being merely to refrain 
from doing the licensee willful injury and from wantonly and recklessly 
exposing him to danger. 

5. Sam-Evidence held insufficient t o  be submitted t o  t h e  jury in  this 
action by licensee to recover fo r  injury sustained i n  fall  down elevator 
shaft.  

It appeared that plaintiff was an experienced building material sales- 
man and in the course of his work frequently visited buildings under con- 
struction, that after twice visiting the premises in question to inspect the 
work, going past "keep out" and "danger" signs, and after having been 
informed that the material was not working properly in its application, 
asked to see the unwed bags of material and was told by an employee of 
the subcontractor where the bags were kept, that the room in which the 
material was stored was dark and no artificial lighting was provided, and 
that plaintiff fell down an open freight elevator shaft therein to his injury. 
Held: Even conceding that there is evidence of negligence in the breach 
of duty owed by the main contractor to a licensee, the evidence discloses 
contributory negligence of plaintiff barring recovery, and defendant's 
motion to nonsuit was properly sustained. 

APPEAL by plaintiff f rom Grady,  Emergency J u d g e ,  a t  December 
E x t r a  Term, 1939, of MECKLENBURGI. Affirmed. 

Civil action to  recover damages sustained by plaintiff when he  fell  
down a n  open elevator shaft  in a building being constructed by defend- 
a n t  as  general contractor fo r  Belk Brothers  Company. 

T h e  defendant contracted t o  construct a five-story addition to  the  
building of Belk Brothers  Company i n  Charlotte, N. C.  I t  le t  the  
subcontract f o r  the  wall plastering work to D. D r a d d y  who was account- 
able to  the defendant f o r  the result only. 

Plaintiff was a salesman f o r  Certain-teed Products  Corporation, which 
sold wall plastering and  s imilar  products to  dealers and  distributors. 
Plaintiff 's employer had  stored a t  Plasterco, Virginia, a quant i ty  of its 
products, the  use of which i t  intended to discontinue and  which i t  wished 
to sell before 31 December, 1937. Plaintiff was instructed to  a t t empt  to  
dispose of this  mater ial  pr ior  to  t h a t  date. Acting on these instructions 
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plaintiff induced Wiggins Lumber Company to purchase one car of such 
material on condition that  the plaintiff would first find a purchaser 
therefor. 

I n  compliance with this agreement plaintiff induced Draddy, the sub- 
contractor, to purchase a carload of material from the Wiggins Lumber 
Company. H e  agreed to purchase on plaintiff's assurance as to the 
quality of the merchandise and on condition that  i t  was up  to standard 
and not defective; that  he would receive a discolint and that  plaintiff 
would, a t  the first opportunity, inspect the material as it was being 
actually used on some project or construction job. 

The subcontractor notified the plaintiff that  he would be using the 
material on the morning of 22 February. Accordingly, plaintiff went to 
the third floor of the building under construction on the morning of 
22 February and inspected the application of the plastering for a period 
of about an  hour. H e  observed the men working and that  the material 
was not satisfactory in  tha t  i t  was setting too fast which indicated tha t  
i t  was defective and not u p  to standard. H e  r e t u n e d  to the building 
on the same afternoon and made inquiry of the workmen as to the mate- 
rial. H e  was told in  reply that  the material was, no better. R e  then 
asked where the bags of plastering were kept. Having received informa- 
tion that  they were kept in the storage room plaintiff ven t  to inspect 
r he bags. 

The space used as the storage room was back of the passenger elevator 
and was the service room into which the freight elevator opened. I t  was 
formed by the stairway wall, the back walls and the elevator shaft walls. 
There was one elevator shaft being constructed for future use and a door 
thereto opened into the room being used as a s t o r ~ g e  room. This shaft 
was being used for the builders' service elevatol-. There were three 
windows in the wall to this room. 

After plaintiff had entered the room and inspectd  the bags he started 
to leave. From then on he has a complete lapse of memory until some 
time after the accident. H e  mas found a t  the bottom of the elevator 
shaft which was being used for the contractor's temporary material 
elevator. 

Plaintiff testified that  i t  was cloudy and was too dark in that  section 
of the building to do any work without artificial l ight;  that  there was 
no artificial light, no guard around the elevator shaf t ;  that  he did not 
see the elevator shaft opening; and that  it was so cark  in there he could 
not see a hole in the floor. H e  testified that  the difference in the light 
condition in the storage room and the other par t  of the building "was 
almost the difference between daylight and dark or daylight and dusk, 
or daylight and dusk a t  least." H e  further testified that  there was no 
artificial light, no guard around the elevator shaf t ;  that  he did not see 



N. C.] S P R I N G  TERM, 1940. 733 

the elevator shaft opening and that it was so dark in there he could not 
see the hole in the floor. 

At the conclusion of all the evidence the defendant renewed its motion 
to dismiss as of nonsuit first made when plaintiff rested. The motion 
was allowed and judgment was entered dismissing the action as of non- 
suit. Plaintif?' excepted and appealed. 

C.  T .  Carswell  and  J o e  W .  E r v i n  for plaint i f f ,  appel lant .  
J .  Laurence Jones  and S t e w a r t  & Moore for de fendan f ,  appellee. 

BARNHILL, J. Certain pertinent facts appearin6 on this record re- 
quire consideration in determining the question here presented. 

1. The plaster material plaintiff was inspecting was sold to the sub- 
contractor by the Wiggins Lumber Company and not by plaintiff. 
Plaintiff testified: ('I turned this plaster over to T. J. Wiggins Lumber 
Company and they paid for it, less this credit, and they in turn sold it to 
Draddy . . . any credit we gave in this thing was given to the 
Wiggins Lumber Company, and they paid us. They could have sold the 
material to whom they wanted to." 

2. There was no contract relation between plaintiff and either the 
defendant or Draddy. If the material proved to be defective Wiggins 
Lumber Company was required to reimburse the subcontractor. Plaintiff 
testified: "Mr. Draddy's contract and order was with T. J. Wiggins 
Lumber Company." 

3. Plaintiff's promise to inspect the material as it was being applied 
on this or some other job was for his and his employer's benefit, to induce 
Draddy to make the purchase from Wiggins Lumber Company and to 
thus enable plaintiff's employer to dispose of a stock of doubtful value. 
"It was understood between Mr. Draddy and myself that I would per- 
sonally inspect this material at the first opportunity I had. At the first 
opportunity I had after it arrived on some project or construction job. 
That is the only place that I could inspect it, at  a place where it was 
being used, and by seeing it myself and talking with the men who used 
it, and Mr. Draddy, or any plastering contractor." This promise to 
inspect was one of the inducements the plaintiff offered Draddy to per- 
suade him to change brands and to buy from Wiggins Lumber Company 
the material plaintiff was seeking to sell to that company. 

4. Plaintiff had twice inspected the work and talked with the em- 
ployees and had ascertained that some of the material was defectire 
before he went to the storage room. He was informed as to the location 
of the storage room at his request by one of the workers. When the 
plaintiff visited the building on the morning of 22 February he found 
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that:  "The material was setting too fast, which is an indication of 
defective material, or not up to standard. I t  warr not working properly 
on trial. I stayed there about an hour." When he went back that after- 
noon he found that it was no better. "When the11 told me that, I asked 
them where they were keeping the bags of plaster. From what they 
told me, I found that the bags were back of the si;airway toward the old 
building on the Trade Street side from where they were working. I 
went . . . to find the bags." 

5. Plaintiff had over 17  years of experience in the plastering business 
during which time he frequently visited buildings in the process of con- 
struction, and well knew the conditions to be encountered under such 
circumstances. Likkwise, he saw the ('Keep Out" and other warning 
signs, both on the outside and on the inside of the building. 

6. When the plaintiff entered the storage room where the material 
was kept pending its use, he not only knew that the building was in the 
Drocess of. construction but he likewise knew thai the room into which 
he was entering was dark and without artificial light. 

Plaintiff devotes much of his brief to a discussion of the master and 
servant doctrine of liability, contending that u n d e ~  the facts and circum- 
stances of this case the plaintiff was an employee--if not of the defend- 
ant, then of the subcontractor-and that defendan-: was under obligation 
to render him the same protection it owed to other employees of ~ k d d ~ .  
This position cannot be maintained. I n  the first place, no such relation- 
ship is alleged. On. the contrary, plaintiff expres-sly alleges that he was 
invited to go and inspect the material as it was in the process of use and 
application by the subcontractor. Secondly, the widence does not tend 
to establish such relationship. As to Draddy, neither he nor his employer 
was even the vendor of the material. I t  had been purchased from the 
dealer on plaintiff's assurance that the dealer and his company, through 
the dealer, would guarantee the quality and that he would inspect, on this 
or some other job, while the plastering was being uc~ed, to aid in discover- 
ing whether it was defective. 

The record is devoid of suggestion that the came was tried on this 
t,heory in the court below. 

Furthermore, if he was an employee then, as defendant aptly argues, 
the question as to the applicability of the Workme:l's Compensation Act 
would immediately arise. 

Plaintiff was on the premises in the interest of his employer and for 
his own benefit to make the inspection he had promised as an inducement 
to Draddy to purchase the material from the Wiggins Lumber Company. 
His promise was to inspect, at the first opportunit,g, on some project or 
construction job. This simply happened to be the first opportunity and 
the first project where the material was being used. 
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To constitute one an invitee of the other there must be some mutuality 
of interest. Crossgrove v. A. C. L. R .  R. Co., 118 S. E., 694; Petree v. 
Davison-PaxowStokes Co., 168 S. E., 697. Usually the invitation will 
be inferred where the visit is of interest or mutual advantage to the 
parties, while a license will be inferred where the object is the mere 
pleasure or benefit of the visitor. Bennett v .  R .  R .  Co., 102 U. S., 577, 
26 L. Ed., 235; John P .  Pettijohn & Sons v. Basham, 100 S .  E., 813. 

The distinction between a visitor who is a mere licensee and one who 
is on the premises by invitation turns on the nature of the business that 
brings him there rather than on the words or acts of the owners which 
precedes his coming. Permission involves leave and license but it gives 
no right. I n  a general sense, one upon the premises of another by invita- 
tion is a licensee; but in a strict and somewhat technical sense, to come 
upon premises under an implied invitation means more than a mere 
license-means that the visitor is there for a purpose connected with the 
business in which the occupant is engaged. Pauckner v.  Wakem,  231 
Ill., 276, 83 h'. E., 202; Franey v. Union Stock Yard  & T r a m i t  Co., 85 
N. E., 750; Albert v.  N. Y., 78 N .  Y. S., 355. 

To entitle one to rely upon an implied invitation to enter, his purpose 
must be of interest or advantage to the invitor. So if his design is to 
visit employees (Di zon  v. Swi f t ,  98 Me., 207, 56 Atl., 761 ; Woodwine 
v. R. R., 36 W. Va., 329, 15 5. E., 81, 16 L. R. A., 271, 32 Am. St. Rep., 
859) ; or to sell his wares (h'orris v.  Contracting Co., 206 Mass., 58, 
91 N. E., 886, 31 L. R. A. [N. S.], 623, 19 Ann. Cas., 424) ; or to deliver 
those he has sold (Muench v. Heinemann, 119 Wis., 441, 96 N. W., 800) ; 
or to solicit employees to take insurance ( Ind ian  Refining Co. v. Mobley, 
134 Ky., 822, 121 S. W., 657, 24 L. R. 9. [N. S.1, 497) ; or to collect 
debts from them (Berlin Mills v. Croteuu, 88 Fed., 860, 32 C. C. h., 
126) ; or in search of his servant (Plummer v.  Dill, 156 Mass., 428, 31 
N. E., 128, 32 ,4m. St. Rep.) ; or to look over the machinery (Benson 
v. Traction Co., 77 Md., 535, 26 Atl., 973, 20 L. R. A., 714, 39 Am. St. 
Rep., 436) ; or in search of employment (Larmore v. Crown Point Iron 
Co., 101 N .  Y., 391, 4 N. E., 752, 54 Am. St..Rep., 718) ; he is merely a 
licensee. Meiers v. Fred Koch Brewery, 229 N .  Y., 10, 127 N. E., 491. 

A licensee is a person who is neither a customer nor a servant nor a 
trespasser and does not stand in any contractual relation with the owner 
of the premises (here the contractor in possession) and who is permitted, 
expressly or impliedly, to go thereon merely for his own interest, con- 
venience or gratification. Crossgrove v. A. C. L. R. R. Co., supra; 
Petree v.  Davison-Paxon-Stokes Co., supra. A license involves the idea 
of permission on the one side-its acceptance on the other. A licensee 
is rightfully on the property but this right depends on the licensor's 
consent-consent that may be revoked at any time. He is doing what 
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without such consent would be unlawful. The consent carries with it 
no more than the right to use the property in the condition in which i t  
is found. No greater obligation is implied. A mere consent means no 
more. Neiers v. Fred Koch Brewery, supra. 

So fa r  as the evidence discloses the defendant was under no obligation - 
to permit the plaintiff to have ingress and egress to the building under 
construction, and it owed him no duty to maintain the building in a safe 
and suitable condition. I t  is not contended that there was any express 
invitation extended by the defendant to the plaintiff to visit the building, 
nor were there any circumstances shown in the nature of inducement 
from which such invitation by the defendant should be implied. The 
purchase of the material by the subcontractor was conditional. I t  was 
to be replaced if defective. The plaintiff visited the premises in the 
interest of his employer in an  effort to meet the condition or to ascertain 
whether the condition thus imposed had been complied with. The in- 
ducement he had held out to Draddy to persuade i i m  to use material of 
doubtful quality was opposed to and not in furtherance of the best 
interest of the contractor. I n  no sense was he present by virtue of any 
enticement, allurement or inducement held out to him by the defendant; 
nor was his mission of advantage to the defendant, and the plaintiff 
entered the premises after seeing the "Keep Out" and other signs. The 
defendant's passive acquiescence, if such be granted, gave plaintiff, as 
against this defendant, only the right of a licensee. 

The owner or person in possession of property is ordinarily under no 
duty to make or keep property in a safe condition for the use of a licensee 
or to protect mere licensees from injury due to the condition of the prop- 
erty, or from damages incident to the ordinary use:$ to which the premises 
are subject. There is no duty to provide safegurwds for licensees even 
though there are dangerous holes, pitfalls, obstructions or other condi- 
tions near to the part  of the premises to which the permissive use ex- 
tends. Neither is the owner or person in charge ordinarily under any 
duty to gire licensees warning of concealed perils, although he might, by 
the exercise of reasonable. care, have discovered the defect or danger 
which caused the injury. I t  follows that, as a general rule, the owner 
or person in  charge of property, is not liable f c r  injuries to licensees 
due to the condition of the property, or as i t  has been expressed, due to 
passive negligence or acts of omission. 45 C. J., 799, et seq., sec. 203; 
Brigman v. Construction CO., 192 N.  C., 791, 49 ,4. L. R., 773; Money 
v. Hotel Co., 174 N. C., 508; Briscoe v. Lightin!) Co., 148 N .  C., 396. 
The duty imposed is to refrain from doing the licensee willful injury 
and from wantonly and recklessly exposing him to danger. Jones v. 
R. R., 199 N .  C., 1, 153 S. E., 637; Brigman v. Construction Co., supra; 
Adams v. Enkn Corp., 202 X. C., 767, 164 S. E., 367; Dunnevant v. R. R., 
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167 N. C., 232, 83 S. E., 347; Briscoe v. Lighting Co., supra; Black- 
stone v. Chelmsford Foundry Co., 170 Mass., 321, 49 N. E., 635; Hill- 
man  v. Boston Elev. Ry. ,  207 Mass., 478, 93 N. E., 653, 32 L. R. A. 
(N. S.), 198. The licensee who enters on premises by permission only 
goes there a t  his own risk and enjoys the license subject to its concomi- 
tant  perils. 45 C. J., 798, sec. 203; Cleveland C.  C. & S t .  L. B y .  Co. 
v. Means, 104 N.  E., 785, and cases there cited. 

Thus it has been held that  a workman hired by the lessor of a building 
to close up  windows with brick, who walks in to see the conditions with- 
out asking the permission of the tenant and is injured by falling into an  
open elevator shaft, is, as to the tenant, merely a licensee, if not a tres- 
passer, and the tenant is not liable for the injury (Forsythe v. Shryack- 
Thorn Groc. Co., 283 Mo., 49, 223 S. W., 39, 10 A. L. R., 711) ; the 
owner and lessee of premises owe a mere licensee no duty to enclose an 
open hoistway or elevator well (Marcovitz v .  Hergenrether, 302 Ill., 162, 
134 S. E., 85) ; and the owner is not liable for injuries received by a 
licensee on his property due to unguarded or insufficiently guarded 
elevator shafts (Casey v. i ldams,  234 Ill., 384, 84 N. E., 933). The 
Bashman case, supra, deals with an  injury to an employee of a sub- 
contractor and is of interest on the point under discussion. 

Even if we concede that  there is some evidence of negligence on the 
part  of the defendant, i t  affirmatively appears that, from an observation 
of the warning signs, the obvious condition of the building a t  the time he 
entered, his long experience in the plastering business and in visiting 
buildings under construction, the plaintiff was fully aware of the fact 
that  the building was under construction and not i n  a state of repair:  
that  he entered the storage room at  his own request and in furtherance 
of his own interest; and that he did so knowing that the room mas dark 
and no artificial lighting was provided. H e  took his chance and lost. 
Wilson 2.. Dowtin, 215 N .  C., 547, 2 S. E. (2d),  576, and cases cited. 

The judgment below is 
Affirmed. 

JOHS H. BRITTAIN r. ATLAXTIC & YADKIRT RAILWAY COMPANY A K D  

WESTERN UR'ION TELEGRAPH CORIPAKT. I S C .  

(Piled 8 June, 1940.) 

1. Master and Servant 3 27: Negligence 3 19a- 
Plaintiff was injured when the motorcar upon which he and other 

employees of defendant railroad company were being transported to work 
collided on the tracks with a motorcar of defendant telegraph company. 
Held: The motion of the defendant telegraph company for judgment as of 
24-217 
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nonsuit should have been allowed, there being no evidence in  the record 
upon which it might be held for negligence, but :he evidence was properly 
submitted to the jury upon the issue of the negligence of defendant rail- 
road company. 

2. Torts § 8a- 
Plaintiff attacked the releases set up by defendant employer on the 

ground that they were procured by fraud. H e l d :  Previous releases signed 
by plaintiff for prior accidents, offered to show that plaintiff had knowl- 
edge of what the releases in controversy were, were properly excluded as 
irrelevant, and further, evidence of fraud in the procurement of the re- 
leases in controversy was properly submitted to the jury. 

3. Trial 5 31- 
Exceptions to the charge on the ground tha; the court unduly dwelt 

upon the contentions of plaintiff are not sustained, it appearing from an 
examination of the entire charge that defendant was not prejudiced or 
discriminated against in the manner in which the contentions were stated. 

4. Trial g 19- 
The weight of the evidence is for the determiration of the jury. 

5. Trial § 24- 

Where there is any evidence to support plaintiff's case, it must he sub- 
mitted to the jury. 

APPEAL by defendants from Clement, J., a t  August Term, 1939, of 
GUILFORD. AS to defendant Western Union Telegraph Company. Inc., 
reversed. As to defendant Atlantic & Yadkin Railway Company, no 
error. 

This is an  action to recover damages because of injuries alleged to 
have been sustained through the joint negligence of the defendants. 

The  plaintiff, an  employee of the Atlantic & Yadkin Railway Com- 
pany, and serving as a section laborer, complained that  some time in 
J u l y  preceding the trial, and while in the performance of the duties 
imposed upon him by his employer, he was riding in defendant's motor- 
car, which was driven by one of its agents, and plaintiff's superior, a t  a 
rapid rate of speed along the railway near Summerfield, IT. C., when 
suddenly and without any warning the motorcar of the defendant 
Western Union Telegraph Company, Inc., proceeding southwardly along 
the railway a t  a rapid rate of speed, collided head-on with the motorcar 
of its codefendant, which was carrying the plaintiff. The plaintiff 
alleges that  in the emergency he was required to jump from the speed- 
ing motorcar to a place of safety and, in so doing, suffered serious and 
permanent injuries. 

The negligence attributed to the defendant Atlr~ntic & Yadkin Railway 
Company was ( a )  that  i t  did not have its motorcar equipped with 
adequate brakes, in proper condition, and sufficient to stop the car in 
case of emergency; ( b )  that  the car itself was old, worn out, with defec- 
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tive brakes, and other defective equipment, and could not be stopped in 
a n  emergency within a reasonable distance, which was known to defend- 
ant, or could have been known to it by the exercise of reasonable care 
and inspection; (c)  that  the company's motorman in  charge of the car 
was operating the same a t  an unreasonable and improper rate of speed 
under the circumstances, and in  a manner so as to endanger the life and 

u 

limb of the passengers on the car, including plaintiff, and that said 
motorman knew, or could have known by the exercise of ordinary care, 
the defective condition of the brakes in the ca r ;  and that the motorman 
failed to keep a proper lookout; ( d )  that the defendant Atlantic & Yad- 
kin ~ a i l w a ~  Company, the employer, failed to exercise reasonable care 
to provide the plaintiff a reasonably safe place in which to work and 
reasonably safe tools and appliances. 

Of the defendant Western Union Telegraph Company, Inc., it is 
alleged, (e)  that said defendant, through its motorman, acting within the 
scope of his employment, drove its motorcar along the railway of its 
codefendant in a careless and negligent manner and a t  such a speed as to 
endanger the life and limb of the plaintiff and others on the railway's 
motorcar; ( f )  that  the defendant Western Union Telegraph Company, 
Inc., through its motorman in charge of said car, failed to give any 
timely warning of its approach and that after the oncoming car of the 
Atlantic & Yadkin Railway Company had been discovered, or could 
by the exercise of ordinary care have been discovered approaching and 
its position of peril known, that the defendant Western Union Telegraph 
Company, through its servant and agent, failed to exercise due care to 
avoid a collision, although it had a last clear chance to do so, and that 
the motorman, the servant and agent of the defendant, proceeded without 
applying any brakes to the car, or if they were applied they were inade- 
quate to stop the car and prevent a collision; and that the car was old, 
defective, and out of date;  (g )  that the motorman failed to keep a proper 
lookout for traffic on the railway and negligently and recklessly drove 
his car head-on into the motorcar on which plaintiff was riding. 

I n  all of these acts the plaintiff alleged that the defendants were con- 
currently negligent. 

The defendants denied the material allegations of the complaint, and 
the defendant Atlantic & Yadkin Railway Company set up  as a special 
defense a release alleged to have been obtained by the defendant from the 
plaintiff; and the Western Union Telegraph Company, Inc., claimed the 
benefit of this release because of the release of its joint tort-feasor and 
because of a subsequent release taken by the defendant Atlantic & Yadkin 
Railway in behalf of itself and the Telegraph Company. 

The plaintiff replied to this further defense, alleging that the releases 
relied on by the defendants were procured through fraud and misrepre- 
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sentation, were wholly inadequate as a settlement for the injuries SUS- 

tained by plaintiff, were without any adequate consideration, inoperative 
and void. 

Plaintiff's evidence, summarized, is to the e.Tect that he had been 
working for the Atlantic & Yadkin Railway Cclmpany about 37 years 
when he sustained the injury complained of. He was a section worker, 
engaged in such work as putting in crossties, pulling road joints, and 
putting in switches and broken rails, making a wage of $2.03 a day. 

On the day of his injury he went to work at 7 :30 o'clock. He  went 
from the tool house to his work on a motorcar, which he described as 
something like a hand car with a gasoline motor in it. The passengers, 
or workers, sat on boards which ran each side the length of the car. 

Captain Tilley, described as plaintiff's "boss," was driring the motor- 
car on the day plaintiff got hurt. Plaintiff and his colaborers were 
working about four miles from Summerfield. T iey  got on the motorcar 
after it was loaded up and started down the hill toward Summerfield. 
Suddenly Tilley put on his brake and said: "Look out yonder, boys, 
yonder comes the other fellow; they are going to hit." Tilley jammed 
on the brakes but it did not have much effect and everybody got to jump- 
ing. Plaintiff states that the car ran about 500 yards and they hit 
together. Plaintiff lay down on the ground wh:n it happened. Plain- 
tiff further testified that the car was running about twenty miles an 
hour when Tilley said "Look out," and plaintiff saw the Western Union 
car coming. All tried to get off, including Cllptain Tilley. Captain 
Tilley said, "Boys, jump." The other moto-car was conling right 
around the curve, plaintiff didn't know exactly how far. Plaintiff said 
they had not seen the Western Union car ap~roaching until Captain 
Tilley said, ('Look out, boys, jump." The Western Union car, plaintiff 
testified, was going faster than the car he was on. The motorcar that 
hit the Western Union car kept "backing it up." Plaintiff states that he 
was unconscious. 

Plaintiff's testimony tended to show that hen was badly hurt. The 
transverse processes of the first lumbar vertebra were broken, there was 
a fracture of the fourth and fifth lumbar vertebrae. The posterior 
arches of the fourth and fifth lumbar vertebrlie were broken on each 
side and the front of the fifth vertebra seemed slightly broken. There 
was trouble also with the sacroiliac, that is, the joint in the small of the 
back where the spine joins the pelvis. There was injury also to the 
left knee. 

Other testimony corroborated the plaintiff a!: to the order to get off 
the car, and tended to show that at that time tha cars were about thirty- 
five or forty feet apart. 

With regard to the release, the plaintiff testified that he went to the 
office of the Btlantic & Yadkin Railway Company for the purpose of 
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obtaining a pass and to receive compensation for the time he was kept 
from work. He said that Mr. Brown, who had this matter in charge 
for the Railway Company, told him to come next day and he would let 
him have all the money he needed. He  went back the next morning 
about ten o'clock and stayed there until Mr. Faulconer came with "them 
papers there fixed up 'by times,' $176.14." He  stated that the draft and 
release which had been identified and which was for $176.14 he thought 
was for his time, that he was getting $2.03 a day when he was hurt, and 
they counted up how long he had been off. He thought when Mr. 
Faulconer gave him the $176.14 he was paying him for the time he had 
lost from work, that he knew he asked Mr. Faulconer for his time but 
did not remember Mr. Faulconer telling him he was giving him his time. 
That Mr. Faulconer had told him that it was for his time. He  stated 
that he said to Mr. Faulconer: "Mr. Faulconer, how much is this? I 
cannot see it," and Mr. Faulconer said: "John, it is $176.14." While 
going down in the elevator a man standing in the elevator said: "John. 
what is that paper in your hand?" and he replied, "A paper." "Captain, 
how much is that 'c" And the man said : "$176.14," and plaintiff said, 
"Thank you." He stated that he did not know the man but that people 
call all colored folks "John." 

The plaintiff testified that on previous occasions he had taken papers 
home with him; that he had always signed for previous accidents the 
same kind of instrument he signed then, but on those occasions someone 
had read them to him; that he did not know anything about the paying 
of the hospital bill, as they did not ask him. That Mr. Faulconer said 
to him: "Here is your time, $176.14," and that he went to Summerfield 
and got the money. That he got the $176.14 that Mr. Faulconer prom- 
ised to give him for his time and took i t  and spent it. 

As to the second release, the plaintiff testified that he went to the office 
to get a pass and that he signed the second release believing that it was 
an application for the pass; that he did not read the pass request. He 
denied that Mr. Brown read the paper to him. He stated that he did not 
have his glasses with him but had his sister's glasses, which were no good 
and that he could not see out of them enough to read, that he could read 
the paper and short words but long words like that he couldn't do any- 
thing with them; that none of the papers he signed were read over to 
him; that Mr. Faulconer did not tell him the paper he was signing was 
a release nor that he was making full settlement for all his injuries, nor 
did they give him any of the papers that he had signed to take home 
with him. 

The defendants placed the releases in evidence and introduced testi- 
mony tending to contradict the plaintiff with respect to his allegations 
and testimony as to the fraud. 
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At the conclusion of the plaintiff's evidence and also at  the conclusion 
of all the evidence the defendants separately made motions for judgment 
as of nonsuit, which were denied. 

There was evidence to the effect that plaintiff left the office with the 
voucher-release and went to the bank, and that in order to get the money 
he had to sign again, twice, which he did. 

There were four issues submitted to the jury; the first two were issues 
as to fraud covering the first and second releases above referred to, the 
third was as to the negligence of the defendant$), and the fourth as to 
damages. All of the issues were answered in favor of the plaintiff, and 
upon the verdict thus rendered judgment was rendered against the de- 
fendants in the sum of $7,693.72, from whick. defendants appealed, 
assigning errors. 

Frazier  & Frazicr  and W .  T .  W h i t s e t t  for plazntif f ,  appellee. 
Francis  R. S t a r k  and K i n g  & K i n g  ' f o r  defendant  W e s t e r n  U n i o n  

Te legraph  C o m p a n y ,  Inc.,  appellant.  
Hobgood & W a r d  and H a r r y  Rockwel l  for defc~ndant  A t lan t i c  & Y a d -  

k i n  R a i l w a y  C o m p a n y ,  appellant.  

SEAWELL, J. We see no evidence in the record under which the de- 
fendant Western Union Telegraph Company, Im., might be held for 
negligence, and the motion of this defendant for judgment as of nonsuit 
should have been allowed. 

The defendant Atlantic & Yadkin Railway Company offered certain 
documents appearing to have been releases previously signed by plaintiff 
for other injuries, explaining that in offering them it was to show that 
the "plaintiff had had such papers as this before," which defendant 
claimed might have a bearing on the fact of his knowledge of what the 
papers or releases in controversy were. This evidence was excluded by 
the court as irrelevant, and in this we find no error. 

As to this defendant, the evidence was sufficient to go to the jury in 
support of the contentions of the plaintiff, and its motion for judgment 
as of nonsuit was properly overruled. 

The other exceptions relate to instructions to the jury. Most of them 
appear to have been taken on the principle that defendant was preju- 
diced by the extent to which the court dwelt upon the contentions of the 
plaintiff. An examination of the entire charge leaves us with the im- 
pression that the defendant was not discriminated against in such a 
manner as to create prejudice in the minds of the jury upon the perti- 
nent issues. There was certainly not a sufficient discrimination as to 
relieve the defendant from the duty of calling to the court's attention 
such contentions as may have been inadvertently omitted. Sorrells 2.. 
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Decker, 212 N.  C., 251, 193 S. E., 1 4 ;  S .  v. Sinodis, 189 N .  C., 565, 
127 S. E., 601. The defendant Atlantic & Yadkin Railway Company 
did call to the attention of the court its contentions as to the first release, 
which had been taken out of the office, and the court, thereupon, called 
the jury's attention to that. The objection here is that  the court did 
not state to the jury the contention of the defendant as to the effect this 
might have on the charge of deception and fraud. Bu t  we see no reversi- 
ble error in the manner in which i t  was presented to the jury. 

I t  is not our function, and certainly not that  of the trial judge, to pass 
upon the weight of the evidence. When there is any evidence to support 
plaintiff's case, i t  must be submitted to the jury. Lumber Co. v. Power 
Co., 206 N. C., 515, 174 S. E., 427; h'ewbern v. Leary, 215 N.  C., 134; 
F o x  v. Army  Stores, 215 N.  C., 187. T r y  as he may, the trial judge in  
his instructions to the jury may not always be so fortunate as to main- 
tain a strictly even balance in the statement of the contentions. I n  that  
respect, however, we find no substantial and reversible error in the 
present case. 

On the appeal of the defendant Western Union Telegraph Company, 
Inc., the judgment below denying the motion for judgment as of non- 
suit is 

Reversed. 
On the appeal of the defendant St lant ic  SI Yadkin Railway Company, 

we find 
No error. 

SAUTE JIION, FATHER, A N D  TERESA MIOX, MOTHER OF ALFRED MION, 
EMPLOYEE, DECEASED, V. -4TLANTIC MARBLE & TILE COMPAKT, INC., 
EMPLOYER; UNITED STATES CASUALTY COMPANY, A K D  AMERICAN 
MUTUAL LIABILITY INSURANCE COMPANY. CARRIER. 

(Filed 8 June, 1940.) 

1. Master and Servant § 40f-Injury sustained while employee was re- 
turning from project to office to check out held within course of em- 
ployment. 

The evidence tended to show that defendant's employees were required 
to check in a t  the office in the morning, mere then transported to the job, 
and after completion of the day's work were transported back to the 
office where they received instructions as to the next day's worl; before 
checking out, their working time being computed from the time of check- 
ing in until the time of checking out, that on the date in question they 
were carried to the job in a truck, but that the president's car mas sent 
to bring them back because of rain, that when the employee in question 
started to get in the car there were already six persons. including the 
driver, in the car, that the foreman wid he could crowd in the car or 
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ride in with another employee who mas driving his own car, and that the 
employee was fatally injured in an accident o~:curring after they had 
reached the city in which plaintiff's place of b u s i ~ e s s  was maintained and 
while they were on their way to defendant's oflice to check out. H e l d :  
The evidence is sufficient to support the finding of the Industrial Commis- 
sion that death resulted from an acc4dent arising out of and in the course 
of the employment, the general rule of nonliability for an accident occur- 
ring while an employee is being transported to or from work in a con- 
veyance of a third person over which the employer has no control, not 
being applicable upon the evidence in this case. 

2. Master a n d  Servant s 4 5 b E v i d e n c e  held t o  support Anding t h a t  risk 
was covered by policy embracing liability under  t h e  North Carolina 
Compensation Act. 

Defendant employer was engaged in business in both North and South 
Carolina, but its one office is situate in $1 city in North Carolina. The 
employee in question resided in that city and the contract of employment 
was executed in this State. On the day in question the employee, after 
reporting to defendant's office, was transported by the employer to a job 
in South Carolina, and was fatally injured in ,In accident occurring in 
Sorth Carolina while he was returning to the employer's office to check 
out in the course of his employment. Defendan1 insurer wrote two poli- 
cies, one covering work performed in North Carolina and the other work 
performed in South Carolina. The policies had different expiration dates 
and neither was renewed, the employer taking out a policy in another 
company covering its liability, but the accident occurred while the policy 
covering the operations in Korth Cnrolina was still in force. Held:  The 
evidence supports the Commission's finding that defendant insurer is 
liable under the policy covering operations in Korth Carolina which pro- 
vided for the payment of clainis incident to or connected with the busi- 
ness operations of the employer conducted from i:s office in this State and 
for which it  is liable under the Xorth Carolina Compensation Act. 

3. Master and  Servant § 4la-Commission's Ancling of average weekly 
wage held not  supported by the  evidence. 

The employee in question was employed pra:tically continuously for 
thirty-three weeks prior to the injury resulting in death, but during that 
period his wages mere twice increased. Held:  In the absence of a finding 
supported by evidence that the nverage weekly wage for the entire period 
of employment would be unfair, compensation should have been b a s d  
thereon, and the computation of the arerage weekly wage on the basis of 
the wage during the period after the last increase in pay is not supported 
by the evidence. Chapter 120, Public Laws of 1!)29, sec. 2 ( e ) .  

APPEAL by  defendants Atlant ic  Marble & Till: Company,  Inc., E m -  

ployer, and  United States  Casual ty Company,  Carr ier ,  f r o m  Olive, 
Special Judge, a t  5 February ,  1940, E x t r a  Regula r  Term,  of hf~C!l<- 
LEN BURG. 

Proceeding under the N o r t h  Carol ina Workmen's Compensation Act, 
Publ ic  Laws 1929, chapter  120, as  amended, f o r  an award of compensa- 
t ion f o r  death of Alfred Mion resulting f rom alleged illjury by accident 
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arising out of and in the course of his employment by defendant Atlantic 
Marble & Tile Company, Inc. 

The hearing Commissioner finds as facts pertinent to the appeal sub- 
stantially these: ( 1 )  That  the defendant Atlantic Marble Bt Tile Com- 
pany is bound by the provisions of the Nor th  Carolina Workmen's Com- 
pensation Act, and has more than five employees, and that  the average 
weekly wage of deceased, Alfred Mion, was $27.50; ( 2 )  that  on 1 August, 
1938, the defendant Cnited States Casualty Company was the compensa- 
tion insurance carrier for the Atlantic Marble & Tile Company in the 
State of North Carolina, and the defendant American Mutual  Liability 
Insurance Company was such carrier in the State of South Carolina; 
(3 )  that  on and for several months prior to 1 August, 1938, the deceased, 
Alfred Mion, a resident of the city of Charlotte, North Carolina, was 
employed by the Atlantic Marble & Tile Company in Charlotte under 
contract of employment for work to be performed in North Carolina, 
South Carolina, and any other state to which the employer might desire 
to send him, and, pursuant thereto, had been working in North Carolina 
and elsewhere; (4 )  that  on the morning of 1 August, 1938, the defendant 
Atlantic Marble & Tile Company, having a contract to do some work on 
a residence in South Carolina, known as the Johnson Home, sent the 
deceased, Alfred Mion, in company with five or six other fellow em- 
ployees, in the company's conveyance to the Curtis B. Johnson residence 
in South Carolina, where the deceased worked that  day, that  defendant 
Atlantic Marble 6: Tile Company seut its conveyance to bring the em- 
ployees back to Charlotte a t  quitting time in the evening of said day, 
but on account of the conveyance "not being very large and . . . the 
employees would be somewhat cramped therein, the deceased, Alfred 
Mion, elected to ride back to Charlotte in the private car of a fellow 
employee, Albert Boldrini, and that  after he had reached the city limits 
of Charlotte, the car, being driven at the time by Albert Boldrini, was 
wrecked and the deceased, Alfred Mion, received injuries resulting in 
his death"; (5 )  that  the employment of deceased for the day -did not 
terminate until he had reached the ofice of the Atlantic Marble & Tile 
Company in Charlotte; that he had not reached said office but mas on 
his way thereto when he received the injury resuIting in his death;  and 
that  such injury arose out of and in the course of his employment. 

The hearing Commissioner states that he thinks the findings of fact 
thus far  are not controverted, but that  the main controversy seems to be 
between the American Mutual Liability Insurance Company and the 
United States Casualty Company as to which of them shall be required 
to pay for the death of the deceased. With regard thereto, the hearing 
Commissioner makes these further findings of fact : ( 6 )  That  the Ameri- 
can Mutual Liability Insurance Company was the insurance carrier for 
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the Atlantic Marble & Tile Company in South Carolina, and on the job 
where the deceased worked during the day of 1 August, 1938, and that 
the United States Casualty Company did not receive any premium on 
any insurance on the Johnson job in South Carolina; ( 7 )  that the 
lJnited States Casualty Company was the compensation insurance car- 
rier for the Atlantic Marble & Tile Company in  North Carolina on 
1 August, 1938, and that the American Mutual Liability Insurance 
Company did not receive any premium for any insurance of the Atlantic 
Marble &. Tile Company in North Carolina on said date. 

Thereupon, regarding the question as to whether the Industrial Com- 
mission of South Carolina or that of North Carolina has jurisdiction, 
the hearing Commissioner finds "as a fact and concludes as a matter of 
law under the facts in this case that the North Carolina Industrial 
Commission has jurisdiction." 

From an award in accordance with these facts and conclusions of law, 
the defendants Atlantic Marble & Tile Company and the United States 
Casualty Company petitioned for review by the Full Commission on the 
ground : ' ( (1 )  That the decision and award of the Korth Carolina Indus- 
trial Commission in this cause, dated April 24, 193!), and each and every 
finding of fact therein set forth, is unsupported b,y any competent evi- 
dence and is contrary to the weight of the whole elridence; (2) that the 
aforesaid award and each conclusion of law therein set forth is unsup- 
ported by any valid finding of fact based upon any competent evidence; 
and (3) that the aforesaid decision and award is c8rroneous in fact and 
in law." 

After hearing on review the Full Commission, concurring in the opin- 
ion that North Carolina has jurisdiction and thr~t  the United States 
Casualty Company is the carrier, affirmed the findirg of fact, conclusions 
of law and award of the hearing Commissioner. 

I n  due time the defendants Atlantic Marble 6r Tile Company and 
EJnited States Casualty Company excepted to the award of the North 
C:arolisa Industrial Commission, and appealed to t 'le Superior Court of 
Mecklenburg County, North Carolina, specifying particular exceptions, 
upon hearing of which the judge presiding signed judgment affirming the 
award of the Full Commission. Said defendants appeal therefrom to 
the Supreme Court, and assign error. 

Gover  d2 Coving ton  a n d  H u g h  L. Lobdell  f o r  p h ' n t i f f s ,  appellees. 
Gu thr ie ,  Pierce  & Blalceney for employer ,  appelr'ant. 
H e l m s  d2 iMi~l l is  for Cn i t ed  S f a t e s  C a s u a l f y  ( ' ompany ,  de fendan t ,  

appel lant .  
J .  Laurence Jones  a n d  J a m e s  L .  D e L u n e y  for defendant  A m e r i c a n  

.Mutual L iab i l i t y  I n s u m n c e  C o m p a n y ,  appellee. 
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WINBORNE, J. Upon the evidence appearing in the record on this 
appeal, the findings of fact upon which the award of the Industrial 
Commission as affirmed by judgment of the Superior Court is based, 
appears to be supported by the evidence except with respect to the aver- 
age weekly wage. We consider the questions in order: 

1. I s  there sufficient evidence to support the finding of fact that the 
injury to Alfred Mion, admittedly by accident and resulting in his 
death, arose out of and in the course of his employment by the Atlantic 
Marble 8: Tile Company within the meaning of the Xorth Carolina 
Workmen's Compensation Ac t?  Public Laws 1929, chapter 120, as 
amended. We are of opinion and hold that  there is. 

As of the date of the happening of the accident, 1 August, 1938, the 
evidence tends to show, among others, these ~ e r t i n e n t  facts : The Atlantic 
Marble & Tile Company, whose only office was in Charlotte, North 
Carolina, had a contract to do tile work in the Curtis Johnson residence 
in the State of South Carolina, about fifteen miles from Charlotte. I t  
had six men at  work there, Albert Calvinson, foreman, Alfred Mion and 
four others. These employees on the morning of that day were trans- 
ported by the company from its office in Charlotte-the foreman and two 
others in a truck, and Mion and another in the president's sedan, but 
Albert Boldrini went in his own Ford. At the close of work for the day 
on the job, the company was supposed to furnish transportation from the 
job to the office. For  that purpose the foreman told the driver of the 
truck to be at  the place of the job around 4 :30 p.m., but as it was raining 
he came in the president's sedan. When Alfred Mion came to the car 
to begin the return tr ip to Charlotte, six, including the driver, were 
already in same. There was not any room for him unless he sat in the 
lap  of one of the others. However, the foreman testified that when 
Mion came up "I said, Come on if you want to sit in somebody's lap, if 
you want to ride here but if you want to ride with Boldrini. I sug- 
gested that he ride with Boldrini." Thereupon, Mion rode with Boldrini 
in his car. The wreck occurred in Xorth Carolina on the way to and 
before reaching the office of the company, and Mion was killed. 

The evidence further tends to show that it was customary for Mion 
and other employees to report to and check in at  the office in the morn- 
ing, and to return there a t  the close of the day to get instructions as to 
where he or they should work the next day, and then to check out. They 
were paid wages for the time intervening. Mion was in the act of 
returning to the office to get instructions for the next day and to check 
out when he was killed. 

I n  the light of this evidence this case does not come within the rule 
that ordinarily injury by accident, while the employee is going to or 
returning from his work in a conveyance of a third person over which 
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the employer has no control, does not arise out of or in the course of 
his employment. See S m i t h  v. Gastonia, 216 N. C., 517, 5 S. E. (2d), 
540, and cases cited. But, rather, the evidence tends to show that at 
the time of the accident Mion was actually in the course of his employ- 
ment, performing a part of his duty thereunder ;tnd for which he was 
being paid the same as when actually laying tile. Also, from the sug- 
gestion of the foreman it may be inferred that the employer thereby 
undertook to perform its obligation to transport Xion to the office in 
Boldrini's car. The cases of H m t  v. State,  201 .Y. C., 707, 161 S. E., 
203, and Mart in  v. State Highway  Board (Ga.), 189 S. E., 614, relied 
upon by appellants are distinguishable from the present case. 

2. I s  there evidence sufficient to support the findlngs of fact and award 
as against the United States Casualty Company 1' We are of opinion 
and hold that there is. 

There is evidence tending to show that:  Prior to 5 June, 1938, Atlan- 
tic Marble & Tile Company carried workmen's compensation insurance 
in the United States Casualty Company covering its liability in each 
of the States of South Carolina and North Carolina-the policy for 
South Carolina expiring on 5 June, 1938, and thtit for North Carolina 
on 5 September, 1938. As these policies expired neither was renewed. 
But, in lieu thereof, the Atlantic Marble & Tile Company first took out 
a policy, dated 5 June, 1938, in the American Mutual Liability Insur- 
ance Company to cover its workmen's compensatio i liability in the State 
of South Carolina effective on that date, and then by rider attached to 
the said policy for South Carolina, extended the coverage so as to include 
its workmen's compensation liability in the State of North Carolina- 
effective 5 September, 1938. There is conflict of widence as to whether 
this rider stated the effective date to be 5 June, 1938, or 5 September, 
1928. The Commission makes no specific finding cn the question. How- 
eve]., regarding what it terms "the main controversy . . . as to 
which of the two insurance companies shall be required to pay for the 
death of the deceased," by finding that the United States Casualty Com- 
pany was the compensation insurance carrier in North Carolina on 
1 August, 1938, the Commission finds inferential y that this rider was 
not a part of the American Mutual Liability Insurance Company policy 
on that date. 

Ry the terms of the policy in question issued by the United States 
Casualty Company, a standard workmen's compensation and employer's 
liability policy, that company in effect agreed with the Stlantic Marble 
8: Tile Company, as respects personal injuries sustained by employees, 
including death at any time resulting therefrom, ,to pay to any person 
entitled thereto under the North Carolina Workmen's Compensation Act, 
as amended, and in the manner therein provided, "the entire amount of 
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any sum due, and all installments thereof as they become due." I t  is 
provided in the policy that:  "This agreement shall apply to such inju- 
ries so sustained by reason of the business operations described in said 
declarations which, for the purpose of this insurance, shall include all 
operations necessary, incident or appurtenant thereto, or connected there- 
with, whether such operations are conducted at  the work places defined 
and described in said declarations or elsewhere in connection with, or in 
relation to, such work places." The business operations are described in 
the declaration in this manner: "Item 3. Locations of all factories, 
shops, yards, buildings, premises or other work places of this Employer, 
by Town or City, with Street and Number: Charlotte, North Carolina, 
and Elsewhere in North Carolina. All business operations, including 
the operative management and superintendence thereof, conducted at  or 
from the locations and premises defined above as declared in each in- 
stance by a disclosure of estimated remuneration of employees under 
such of the following Divisions as are undertaken by this Employer: 
1.-All industrial operations upon the premises. 2.-All office forces. 
3.-All repairs or alterations to premises. 4.-Operations not on the 
premises.'' 

Pertinent evidence is sufficient to bring the instant case within these 
terms of the policy. I t  tends to show that the office of the employer 
was in Charlotte, Xorth Carolina; that it was customary for employees 
to check in at  the office at the time of beginning work for the day, and 
to return to the office at  the close of the day to receive instructions for 
the next day, and then to check out-the employees being paid wages for 
the time intervening-and that, though he had laid tile in South Caro- 
lina during the day, Alfred Mion, at the time of the accident in which 
he received injury resulting in his death, was in North Carolina and 
on the way to the office to check out. A reasonable inference from this 
evidence is that at the time of the accident Alfred Mion was in the per- 
formance of a duty incident to or connected with the business operations 
of the company conducted from the office in "Charlotte, North Carolina, 
and elsewhere in Korth Carolina." 

But the LTnited States Casualty Company contends that the evidence 
shows that the returning to the office in Charlotte was incident to the 
operations in South Carolina and covered by the standard policy issued 
by the American Mutual Liability Insurance Company. While that 
may be true, and the Industrial Commission might have so found the 
facts, yet the Commission, upon evidence reasonably susceptible of the 
inference, has in effect found otherwise. Hence, it is unnecessary to 
consider other contentions of the Casualty Company. 

3. The exception of appellants to the finding of fact that the average 
weekly wage of Alfred Mion was $27.50, as well as to the conclusion of 
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law and award based thereon, is well taken. The evidence fails to sup- 
port it. The North Carolina Workmen's Compensation Act, ch. 120, 
Public Laws 1929, sec. 2 (e), in defining "Awrage weekly wages" 
within the meaning of the act, provides that  : "Where the employment 
prior to the injury extended over a period of less than fifty-two weeks, 
the method of dividing the earnings during that rieriod by the number 
of weeks and parts thereof during which the employee earned wages 
shall be followed; provided results fair  and just to both parties will be 
thereby obtained. . . . But  where for exceptional reasons the fore- 
going would be unfair, either to the employer or employee, such other 
method of computing the average weekly wage may be resorted to as will 
most nearly approximate the amount the injured employee would be 
earning were i t  not for the injury." 

The evidence shows that Alfred Mion. who came to North Carolina 
from Pennsylvania, where he was unemployed, entered the employment 
of Atlantic Marble &! Tile Company in  the early part  of December, 1937, 
and continued in  such employment regularly, except for two or three 
days at  a time, until the date of his death;  that  he was paid wages a t  
the rate of forty cents per hour during the first twc weeks, of fifty cents 
per hour during the next twenty-four weeks, and of sixty cents per hour 
during the next seven weeks-those immediately preceding his death;  
that the wages paid to him during that period averaged approximately 
$23.00411 fact, witness for claimant states i t  to he that  amount: and 
that the wages, calculated on the basis of the average wage per hour for 
the last seven weeks, is $27.50. There is no finding that under the 
method provided as stated above for ascertaining the average weekly 
wage, the results here would be unfair to both parties, nor is there 
evidence tending to show such state of facts. 

The factual situation here is distinguishable from Afunford v. Con- 
struction Co., 203 N. C., 247, 165 s. E., 696. 

The case is remanded for correction of error indicated. 
Error  and remanded. 

.ILI)RIDGE MOTORS. IKC., v. S.  P. ALBXAR'DER. TRADIXG A N D  DOIRQ 
BUSINESS UNDER THE FIRM NAME A N D  STYLE OF ALEXAXDER MOTOR 
COMPANY. 

(Filed 8 June, 1940.) 

1. Pleadings 5 1 0 -  

Defendant.may demur ore tenus at  any  t ime on the ground that the 
complaint fails to state a cause of action. 
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Automobiles g 6- 
In  the sale of a car by one automobile dealer to another automobile 

dealer for resale to the ultimate purchaser, there is an implied warranty 
that the car is merchantable and salable and reasonably fit for the use 
for vhich it was sold, and this implied warranty between the dealers is 
not affected by the fact that the contract between the dealers is approved 
hy the manufacturer. 

Same: Pleadings g 2 G M o t i o n  t o  s t r ike held properly denied, the  alle- 
gations being germane t o  plaintiff's cause of action. 

This action was instituted by one automobile dealer to recover on an 
implied warranty that the car purchased by i t  from another automobile 
dealer was merchantable and salable and reasonably At for the purpose 
for which it  was sold. Held:  Allegations in the complaint to the effect 
that  plaintiff had sold the car to an ultimate purchaser who complained 
of defects in the electrical system and the later destruction of the car by 
fire a s  a result of such defects, and that  the ultimate purchaser had 
recovered judgment against plaintiff dealer on an implied warranty, are 
germane to the action and defendant dealer's motion to strike such allega- 
tions from the complaint was properly denied, but the verdict of the jury 
in the prior action was properly stricken from the complaint upon motion, 
since what the jury did in the other case would be harmful and prejudicial. 

Automobiles 5 6: Sales 5 1% 
In an action between dealers upon an implied warranty, the defense 

that plaintiff dealer had knowledge of the defect resulting in the destruc- 
tion of the car in the hands of the ultimate purchaser for some time prior 
to its destruction, and did not notify defendant dealer until after the ulti- 
mate purchaser had filed suit for damages, and that therefore plaintiff was 
estopped to maintain an action, cannot be taken by demurrer but must be 
raised by answer. 

APPEAL by defendant f r o m  Harris, J., a t  J a n u a r y  Term, 1940, of 
DURHAM. Affirmed. 

This  is a n  action brought by  plaintiff against the defendant to  recover 
f r o m  defendant damages on a n  implied contract i n  the  sale of a 1938 
model F o r d  Tudor  DeLuxe Sedan, on the  ground tha t  the said automobile 
was so defective i n  electrical mater ials  and  workmanship t h a t  it ignited 
o n  the  n igh t  of 22 February,  1938, and  burned up, due to  the  defect i n  
i ts  electrical mater ials  and  workmanship and  t h a t  the  said automobile 
had  proven to be ut ter ly unfit f o r  the  use f o r  which it was sold and 
purchased. 

T h e  statement of facts  a s  set fo r th  i n  the  complaint b y  plaintiff, a r e  
substantially as  follows: Aldridge Motors, Inc., the  plaintiff i n  this  
action, was engaged i n  the  businese of buying and selling automobiles 
dur ing  the  year  1937. O n  1 2  May,  1937, and  prior  thereto, t h e  defend- 
a n t  S. P. Alexander, t rad ing  a s  Alexander Motor  Company, was the  
local F o r d  dealer and  on said da te  the  plaintiff and t h e  defendant entered 
in to  a contract whereby Alexander Motor  Company agreed to sell to  
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Aldridge Motors, Inc., Ford passenger cars, trucks and parts for resale 
to the retail trade. This agreement was appi-oved by Ford Motor 
Company. Under the terms of this agreement the plaintiff was required 
to keep a record of the sale of Ford motor vehicles sold by it and to 
report all sales made by i t  to the defendant and to co6perate with the 
policies of the company in furthering the interests of owners of Ford 
automobiles. 

O n  24 December, 1937, the plaintiff purchased from the defendant a 
1938 model Ford Tudor DeLuxe Sedan and immediately sold said auto- 
mobile to Lokie G. Martin for $875.54 and dinxted the defendant to 
deliver said car direct to Mr. Martin. The defendant complied with 
said instructions and delivered the said car to Mr.  Martin on 24 Deceni- 
ber, 1937. The automobile in question was sold to the plaintiff by the 
defendant with an  implied warranty that it was free from defects in 
workmanship and materials and that it was reasonably fit for the use for 
which it was sold and purchased. 

That within a week from the time the automobile mas delivered to 
Mr. Martin by the defendant, Mr. Martin made caomplaint to the plain- 
tiff that  the electrical materials and workmanship in said automobile 
were so defective that the battery in said car became discharged and that 
the starter would not operate. That the electricrd materials and work- 
manship in said car were so defective that from 24 December, 1937, to 
22 February, 1938, Mr. Martin put eight fully charged batteries in said 
automobile even though said car had been driver less than 2,000 miles 
during said time. 

That  on the night of 22 February, 1938, the said automobile ignited 
and burned up  due, as alleged in the complaint, to the defect in its elec- 
trical materials and workmanship. I t  is alleged in the complaint that 
the car was utterly unfit for the use for which it was sold by the defend- 
ant  and was a total loss other than a salvage value of $50.00. That  
subsequent to 22 February, 1938, Mr. Martin mad(? demand on the plain- 
tiff for $875.54, the full purchase price of said automobile. The plain- 
tiff refused to pay Mr. Martin the purchase price of said car and notified 
the defendant of the claim and demand made by Mr. Martin. That  on 
27 June,  1938, Lokie G. Martin instituted suit in the Superior Court of 
Durham County against Aldridge Motors, Inc., the plaintiff in the 
present action, for $875.54, and for $193.10 for the loss of his garage. 
Aldridge Motors, Inc., notified Alexander Motor Company that  said 
action had been instituted. Aldridge Motors, Inc.. employed counsel and 
defended the suit. The case was tried during the March Term, 1939, of 
the Superior Court of Durham County, and in said action issues mere 
submitted to and answered by the jury as follows: 

"1. Was the Ford DeLuxe Sedan automobile sold by the defendant 
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Aldridge Motor Company to the plaintiff, as alleged in the complaint, 
defective in material or workmanship a t  the time of its delivery to the 
plaintiff so that it was not reasonably fit for the use for which it was 
intended, and in breach of the implied warranty? Bns. : 'Yes.' 

"2. I f  SO, was the defective material or workmanship the cause of 
the destruction of the automobile, as alleged in the complaint? Ans.: 
'Yes.' 

"3. I n  what sum, if any, is the plaintiff entitled to recover of the 
defendant? Ans. : '$775.54."' 

That on the issues as answered by the jury a judgment for $775.54 
and costs was rendered against Aldridge Motors, Inc. Aldridge Motors, 
Inc., paid the full amount of the said judgment and costs in the sum of 
$32.70, on 1 L4pril, 1939. Whereupon the plaintiff in this present action 
made demand on the defendant in this action for the amount of the judg- 
ment and costs, less the sum of $50.00-the actual salvage value of the 
automobile. Alexander Motor Company refused to pay said amounts 
to the plaintiff and thereupon this action was instituted. 

The defendant did not demur to the complaint in the court below, but 
filed a motion to strike all of the allegations contained in paragraphs 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18 and 19 of the plaintiff's complaint. 
The motion was duly heard and denied except as to a part of paragraph 
16 of the complaint. From the order entered denying the motion the 
defendant appealed to the Supreme Court. 

W .  H.  Hoper and Marslzall T .  Spears  for plaintif f .  
Nedrick & Hall for defendant. 

CLARKSOK, J. The defendant in the court below made a motion to 
strike out a l l  the allegations in the complaint, as follows: Paragraphs 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18 and 19. The court below refused 
the motion of defendant to strike out the above paragraphs of the com- 
plaint with the exception of the following: "The court is of the opinion 
that the issues as set out in paragraph 16 of the complaint should be 
stricken from said paragraph." We think the court below correct in its 
decision. 

The defendant in his brief and in this Court demurred ore tenus to  
the complaint. 

I n  addition to the question on the motion to strike, there is the further 
question for our decision: Does the complaint state facts sufficient to 
constitute a cause of action? We think so. The authorities dealing 
with the sufficiency of the complaint also dispose of the question raised 
on the motion to strike. 
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I n  Snipes 23. Monds,  190 N. C., 190 (191), it ; s  held: "Even after 
answering in the trial court, or in this Court, a defendant may demur 
ore tenus, or the court may raise the question ex mero m o t u  that the 
complaint does not state a cause of action. Garrison v. Wi l l iams ,  150 
N.  C., 675." Seawell v.  Cole, 194 N.  C., 546 (547) ; K e y  v.  Chair  Co., 
199 N .  C., 794 (796). The defendant was within his right when he 
demurred ore tenus. 

Plaintiff and defendant were dealers-the plaint iff purchased its cars 
for resale. The plaintiff was required to make a report of all sales to 
the defendant. Black's Law Dictionary defines :I dealer, as follows: 
"A dealer, in the popular, and therefore in the statutory, sense of the 
word, is not one who buys to keep, or makes to sell, but one who buys to 
sell again." 

I n  S w i f t  & Co. v. Aydlet t ,  192 N .  C., 330 (334-5), it is held: "The 
doctrine of implied warranty in the sale of personal property is too well 
established in this jurisdiction now to be drawn in question. I t  should 
be extended rather than restricted. Poovey v. S u g a ~ .  Co., 191 N .  C., 722 ; 
S w i f t  v. Efher idge ,  supra (190 N.  C., 162). The harshness of the com- 
mon law rule of caveat e m p f o r ,  when strictly applied, makes it inconsist- 
ent with the principles upon which modern trade and commerce are 
conducted; the doctrine of implied warranty is mo1.e in accord with the 
principle that 'honesty is the best policy,' and that both vendor and 
vendee, by fair exchange of values, profit by a sale. I n  Grocery Co. .c.. 
V e r n o y ,  167 N.  C., 427, the late Justice B r o w n  says: 'It is well settled 
by repeated decisions that on a sale of goods by name, there is a condi- 
tion implied that they shall be merchantable and salable under that 
name; and it is of no consequence whether the seller is the manufacturer 
or not, or whether the defect is hidden or might possibly be discovered 
by inspection.' " 

The case of Wil l iams  v. Chevrolet Co., 209 N .  C.. 29, was an action 
to recover for defective materials and workmanship in an automobile 
sold to the plaintiff by Dixie Chevrolet Company, Inc. The first issue 
in this case was as follows: "Was the Chevrolet automobile, sold by 
Dixie Chevrolet Company, Inc., to the plaintiff, c!efective in material 
or workmanship at the time of its delivery to the plaintiff, so that it 
was not reasonably fit for the use for which it waf: intended?" I n  the 
opinion in this case, it is said : "The full significance and import of the 
first issue seems to have been overlooked on all hand3. I f  the automobile 
purchased by the plaintiff were so defective 'that it was not reasonably 
fit for the use for which it was intended,' then the plaintiff would be 
entitled to recover of the seller for want of conside;a;ion. S w i f t  & Co. 
v. A y d l e f f ,  192 N .  C., 330, 135 S. E., 141; Register Co. v. Bradshaw, 
174 IT. C., 414, 93 S. E., 898; D e W i t t  I ? .  Berry ,  134. E. S., 306; 6 R. C. 
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L., 684, et seq. Similarly, the seller would be entitled to recover over 
against the dealer or manufacturer, irrespective of the terms of the con- 
tract of warranty. Ashford v. Shrader, 167 N. C., 45, 83 S. E., 29. I t  
is believed that a covenant, however expressed, must be regarded as 
nude pact, and not binding in law, if founded solely upon considerations 
which the law holds altogether insufficient to create a legal obligation. 
Hatchell v. Odom, 19 N.  C., 302. 'If it (the article sold) be of no 
value to either party, it, of course, cannot be the basis of a sale'-- 
Ashe, J., in Johnston v .  Smi th ,  86 N .  C., 498. The refusal to warrant 
against worthlessness would fall with the balance of the supposed con- 
tract for want of consideration. Furniture Co. v. Mfg.  Co., 169 N .  C., 
41, 85 S. E. (Hearse case)." Medicine Co. v. Davenport, 163 N. C., 
294; Grocery Co. v. Vernoy ,  167 N .  C., 427; Furniture Co. v. Mfg .  Co., 
169 N. C., 41; Swi f t  & Co. v. Etheridge, 190 N. C., 162; Gorby v. 
Bridgeman (1919), 183 W. Va., 727, 92 S. E., 88; Olson v. Sullivan 
(1925), 109 Okla., 297, 234 Pac., 634; Little v. G. E. CanSyckle & Co., 
115 Mich., 480, 73 N. W., 554; Williston on Contracts (Revised Edition, 
1937), Vol. 5, see. 1355, p. 3801. 

The underlying principle on which appellee relies in this case is well 
settled in Williston on Contracts, supra, p. 3800, et seq.: ('As has been 
seen damages are recoverable for such consequences of a breach as would 
follow in the usual course of events. I t  becomes necessary to inquire 
when consequential damages fall in this category. . . . For example, 
defects in goods sold will not justify the recovery of consequential dam- 
ages other than those which might be expected to flow from the defects. 
Where goods are sold with a warranty to a dealer it must be assumed 
that the dealer may resell them with a similar warranty to a subpur- 
chaser. Accordingly, if this is done, and the subpurchaser recovers 
damages from the original buyer, the latter has a prima facie right to 
recover these damages against the seller who originally sold him the 
goods." Williston on Contracts, supra, see. 1394, p. 3893. 

The principal argument in defendant's brief on the question of its 
demurrer ore tenus to the complaint seems to be bottomed on the premise 
that in the sale of personal property by one dealer to another dealer the 
law does not raise an implied warranty. While it is true the complaint 
alleges that the agreement by and between the plaintiff and defendant 
for the sale of cars by the defendant to the plaintiff was made with the 
consent and approval of Ford Motor Company; nevertheless, the mere 
approval of the contract by Ford Motor Company in nowise changes the 
legal obligations that the law imposes on every vendor and vendee, even 
though each one be called a dealer. As between dealers there is an 
implied warranty that the personal property sold is merchantable and 
salable and reasonably fit for the iwe for which the property was sold. 



756 I N  T H E  SUPREME C0UR;T. [217 

Ashford v. Shrader,  167 N. C., 45; Grocery Co. v. V e r n o y ,  167 N. C., 
427. 

The defendant also contends: "That he was !limply notified that a 
claim had been asserted against Aldridge Motors, Inc., and that a suit 
had been instituted against Aldridge Motors, Inc., to collect the claim," 
and argues that plaintiff should be estopped to maintain this action. 
We think this contention cannot be sustained-this must be raised by 
answer, and cannot be raised on a demurrer ore tenus or a motion to 
strike. Estoppel such as the defendant tries to raise is a defense which 
can only be considered when set out in its answer. I t  would be an 
affirmative defense and the burden of proof would rest on the defendant. 

I n  Laughinghouse v. Ins .  Co., 200 N. C., 434 (436), it is written: 
"It is insisted that estoppel or waiver must be pleitded and as a rule this 
is true. M f g .  Co. v. Assurance Co., 110 N. C., 176; Clegg v. R. R., 135 
N. C., 148, 154; Modl in  v. Ins .  Co., 151 N .  C., 35; Shuford  v. Ins .  Co., 
167 N.  C., 547." 

Construing the complaint liberally, we think it sufficiently states a 
cause of action. Whatever may be the decisions in other states, the cases 
before set forth is the settled law of this jurisdiction and the majority 
rule. 

We think the court below correct in striking oul; the issues as set forth 
in paragraph 16 of the complaint. What the jury did in the other case 
would be harmful and prejudicial in the trial of this case. I n  the pres- 
ent state of the record, we think the judgment of the court below must be 

Affirmed. 

ARETICE COLE v. JOHNSON MOTOR CONPANY. 

(Filed 8 June, 1940.) 

1. Automobiles 5 Z 4 h  
As a general rule, where the driver of a vehicle asks third persons to 

ride therein contrary to the express instructions of the owner employer, 
and the driver has no apparent authority to ask them to ride, such persons 
are trespassers as to the owner and he may be held liable by them only for 
injury inflicted as a result of the wanton or willful act of the driver. 

2. Same--Whether salesman acted beyond scope of his authority in asking 
plaintiff to ride in demonstration car held for jury. 

Defendant is an automobile dealer. Its salesman, while going to see a 
prospective purchaser connected with a university, asked several students 
and a teacher to ride in the car from one part of' the campus to the other 
where he was going to contact the prospect. 13hortly after picking 11p 
plaintiff and the others, the car collided with another as the result of 
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negligence of defendant's salesman. It was in evidence that the salesman 
had been instructed not to pick up hitchhikers and there mas also evidence 
that the salesman, in the course of his duties, mas expected to promote 
good will by contacting prospective purchasers, acquiring information as 
to prospects and advertising the car by proper exhibition and demonstra- 
tion. Beld:  Whether under the circumstances, in picking up plaintiff as a 
passenger, the salesman was acting within the ostensible scope of his 
authority and whether he had so violated his instructions as to constitute 
his acts a deriation from the course of his employment, is for the determi- 
nation of a jury, and the failure of the court to submit the question to the 
jury i s  held for error. 

STACY, C. J., dissents. 

APPEAL by defendant from H a r r i s ,  J., a t  J anua ry  Term, 1940, of 
DURHAM. New trial. 

R. M.  G n n f t  for  de f endan t ,  appe l lan t .  
E. C .  B r y s o n  and Marsha l l  T .  S p e a r s  for p la in t i f f ,  appellee.  

SEAWELL, J. This action was brought by the plaintiff to recover 
damages for an in jury  sustained by her through the alleged negligence 
of the defendant. 

Briefly, the evidence tended to show that  Billy Lipscomb, an  agent 
of the defendant for the sale of its automobiles, to whom had been 
entrusted a demonstration car for the purpose of effecting such sales, 
was en route to contact a prospective purchaser who lived on or near the 
West Campus of Duke University-a doctor in Duke Hospital. When 
passing the Ea$t  Campus, near the underpass of the public highway 
leading to his destination, he saw several young women standing at the 
curb. H e  stopped the car, opened the door, and several of them, includ- 
ing the plaintiff, entered the car. Near the West Campus, while round- 
ing a sharp turn  of the road and driving on the left-hand side, his car 
collided with an  automobile driven by C. L. Hair ,  and plaintiff received 
injuries alleged to be serious. 

There was sufficient evidence of negligence on the part  of Lipscomb 
to be submitted to the jury, and i t  is not questioned that  Lipscomb was 
a t  the time of the collision in  the employment of the defendant and 
about his employer's business. 

I t  is contended by the defendant, however, and evidence to that  effect 
was introduced, that  defendant had instructed Lipscomb not to pick up 
any hitch-hikers or to use the car i n  any way except for business pur- 
poses-not for social purposes. I t  is contended that  in picking up and 
transporting the plaintiff and her companions Lipscomb deviated from 
these instructions and departed from the orbit of his employment, and 
i n  doing so was not, in this respect, about any business of his employer. 
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There was considerable evidence as to the scope of permitted activities 
on the part of the employee in creating good will .'or the company and 
in contacting prospective purchasers, and i t  is contended by the plaintiff 
that his conduct on this occasion was within the general purposes which 
might be included in the creation of such good wil;, in contacting pros- 
pects, and obtaining information where they might be found; and was, 
therefore, to be considered in the prosecution of his employer's business. 

The defendant moved for judgment as of nonsuit, which was denied. 
The defendant asked that the following issues be s lbmitted to the jury: 
"1. Was Billy Lipscomb an employee of the defendant on July 13, 

1937, as alleged in the complaint? 
"2. I f  SO, was the said Billy Lipscomb at the lime of the collision 

acting in the scope of his employment and about his employer's business, 
as alleged in the complaint? 

"3. I f  SO, w b  said Billy Lipscomb in inviting plsintiff to ride in said 
automobile and in riding her in said automobile at  said time, and in so 
doing, acting in the course of his employment, In the scope of his 
authority and about his master's business, as alleged in the complaint? 

"4. Was the plaintiff injured by the negligence 3f the defendant, as 
alleged in the complaint ? 

" 5 .  What amount of damages, if any, is the plaintiff entitled to re- 
cover of the defendant ?" 

The judge declined to submit the third of these i i~ues ,  and defendant 
excepted. 

The following issues were submitted to the jury, and answered as 
indicated : 

"1. Was Billy Lipscomb an employee of the defendant on 13 July, 
1937, as alleged in the complaint? Answer : 'Yes.' 

"2. I f  so, was the said Billy Lipscomb at the time of the collision 
acting in the scope of his employment and about his employer's business, 
as alleged in the complaint? Answer: 'Yes.' 

"3. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : 'Yes.' 

"4. What amount of damages, if any, is the ])laintiff entitled to 
recover of the defendant? Answer : '$2,000.' " 

The court instructed the jury as follows on the second issue: 
"I instruct you, gentlemen of the jury, that if the ~llaintiff has satisfied 

you from the evidence and by its greater weight that the defendant 
owned and operated an automobile sales agency in ;he city of Durham 
and that in the conduct and operation of said business it employed 
salesmen for the purpose of demonstrating and selling automobiles and 
that on 13 July, 1937, Billy Lipscomb was an employee of the defendant 
and engaged in selling and demonstrating automobiles for the defendan't, 
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and that on July 13, 1937, at  about 1 :30 or 2 :00 o'clock p.m., the said 
Billy Lipscomb was driving a Buick automobile owned by the defendant 
from the city of Durham to Duke Hospital for the purpose of making 
a business call for the defendant on a member of the staff of that insti- 
tution and that while en route to said hospital on business for the defend- 
ant the said Billy Lipscomb drove said automobile through the east 
campus of Duke University and stopped the automobile momentarily and 
invited the plaintiff and three other girls to ride with him to the west 
campus, and that the plaintiff and three other girls got in the automobile 
and that the said Billy Lipscomb then proceeded immediately on his way 
to Duke Hospital and while he was en route to said hospital for the 
purpose aforesaid, and after going only a short distance the automobile 
driven by the said Lipscomb collided with an automobile driven by 
Col. C. L. Hair, then, I instruct you that it would be your duty to an- 
swer the second issue 'Yes.' " 

The principal complaint of the defendant is that i t  should have been 
left to the jury, under the third issue proposed by it, whether, in inviting 
the plaintiff to ride in the demonstration automobile and in transporting 
her, Lipscomb was acting in the scope of his employment, within his 
authority, and about his master's business. I t  is contended by the de- 
fendant that there are fact elements in this situation which take away 
from the court the power to settle the question as a matter of law, and 
it is suggested that both the limited authority contained in the instruc- 
tions of the defendant to its employee and the relation of the young 
women who were picked up and transported to procuring another pros- 
pect of sale, or other connection with the authorized activities of the 
driver, constituted such facts for jury investigation. 

Conceding that instructions such as appear in the testimony were 
given to Lipscomb, the employee, it is questionable whether what he 
actually did, notwithstanding violation of these specific instructions, was 
such a deviation from his employment as would put him entirely with- 
out the purpose and confines of such employment, and relieve the em- 
ployer from the consequences of his negligence. 

While little analogy can be gotten from cases bearing upon apparent 
scope of authority in contract dealing, there are comparable principles 
which should apply to the dealings and the contact which employers 
have with the public where no contractual duties exist. I t  certainly 
cannot be held as consistent with commendable public policy that pri- 
vately given instructions and limitations of authority may, in all in- 
stances, relieve the employer from liability when injury has resulted 
from the employee's negligence, when not in strict obedience to these 
instructions. I t  is not in all cases possible for the court to fix the limits 
within which such instructions may reasonably affeot the employer's 
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liability, to determine how substantial must be the disobedience to relieve 
the employer or to negative such liability. 

I t  is, of course, true that  if Lipscomb had not given the young women 
a ride in his employer's car the injury to the plaintiff would not have 
resulted. Under the circumstances, had she been a pedestrian run down 
by Lipscomb, or an  occupant of the other car, and had been thus injured, 
through Lipscomb's negligence, recovery would have been in order. I t  
becomes, therefore, a question of the  tatu us of p l~int i f f  in defendant's 
car at  the time of the negligent injury. 

As a general thing, nothing else appearing, one who is riding in a n  
automobile a t  the invitation of the driver in  charge of the vehicle, 
extended contrary to the expressed instructions of the employer, and 
without actual or ostensible authority on the part of the driver, is a tres- 
passer; and can recover only for injury sustained tf rough the wanton or 
willful act of the employee. Under such circumstances the employer is 
not liable on the doctrine respondeat superior for want of ordinary care 
on the part of the employee. Morris v. Dame's Ezecutor,  171 S .  E., 662, 
161 Va., 545; Ligge f t  & Myers  Tobacco Co. v. DeParcq,  66 Fed. (2d),  
678; Albers v. Shell Company  of California, 286 P., 752, 104 Calif. 
App., 733; X u r p h y  v. B a r r y ,  163 N .  E., 159, 264 Mass., 557; Psolta v. 
Long Island Railroad Co., 159 N .  E., 180, 246 N. Y., 383, 62 A. L. R., 
1163. I t  is generally denied that  there is any implied authority of the 
employee to invite or permit a third person to ride on a vehicle in his 
charge. Wiggin ton  S tud io  v. R e u t ~ r ' s  Adrnr., 71 S. W .  (Bd), 14, 16, 
254 Ky., 128. These considerations, howerer, do not foreclose recovery 
in cases where the invitation may be considered within the ostensible 
scope of authority, where the deviation from ac tud  authority may be 
slight or where the invitation and transportation may have some reason- 
able relation to the furtherance of the employer's business. Garriepy 
v. Ballow & Xagle,  157 A, 535, 114 Conn., 46. Such a reasonable 
relation in proper cases might be inferred from the nature of the busi- 
ness in which the master is engaged, and the servant has the duty of 
prosecuting or promoting. 

I n  the case a t  bar the employee was an  automobile salesman, and 
inferences may be made from the evidence that  he *as expected to pro- 
mote the good will of the business by contacting prospective purchasers, 
acquiring information as to persons to whom cars might be sold, and 
advertising the car which i t  was his purpose to sell by proper exhibition 
and demonstration. The young women who were invited to enter the car, 
and did enter the car, were students of the University, including a 
teacher, who were passing from the East  Campus to the West Campus, 
where it was the purpose of the salesman to intere3t a doctor in Duke 
Hospital in the purchase of a car. 



N. C.] S P R I N G  TERM,  1940. 761 

I t  is worth while to note that Lipscomb in his deposition testified: 
"My employers had never told me or intimated to me that I should not 
pick up people and give them rides at  this place; it was customary for 
almost all passing cars to stop and offer rides if room was available." 
This was interpreted by the defendant to mean that the employer in  his 
instruction to pick up  no hitch-hikers had not mentioned this specific 
place and, therefore, the testimony was not significant as varying the 
instruction. 

The defendant contends that the facts disclosed in the evidence are 
sufficient to justify the court in saying, as a matter of law, that the 
driver had violated his instructions, deviated from his employment, and 
that  the employer, therefore, was not liable for ordinary negligence, and 
that  the case should not hare  been submitted to the jury;  or that, if this 
is not the case, he should have had the benefit of a jury finding upon the 
evidence relating to the instructions given the employee and the liability 
of the master arising out of the facts in the testimony relating to the 
alleged deviation from the employee's duties and departure from the 
scope of employment. The plaintiff, on the other hand, contends here, 
as she did in the court below, that i t  should be held as a matter of law 
that  the driver of the car was within the scope of his employment and 
furtherance of his master's business in inviting the young women into 
the car, and that  the court properly instructed the jury that if they 
believed all the evidence in the case they should find the pertinent issue 
in  favor of the daintiff .  

We think there are inferences of fact to be determined upon the evi- 
dence which preclude the court from adopting, in their entirety, either 
the contentions of the appellant or those of the appellee. Upon these 
facts the jury should have had an opportunity to pass, under proper 
instructions from the court. Garriepy c. Ballow & Nagle,  supra. 

I t  is suggested that this opportunity was afforded by the submission 
of the general issue as to negligence of the plaintiff. I t  might very well 
have been submitted upon such an issue under instructions pertinent to 
that phase of the evidence, An examination of the record, however, 
discloses that there were no instructions given to the jury upon this very 
important phase of the evidence, except in so f a r  as the evidence was 
summarized and the jury told that if they believed i t  to be true they 
should find for the  lai in tiff. 

I n  view of the want of proper instructions to correlate this evidence 
with the third issue or, in fact, with any issue submitted, we must accept, 
as an interpretation of the record, that the court undertook to pass upon 
the important matter of deviation from employment on the part of 
defendant's employee and all matters connected therewith as a matter 
of law, taking them away from consideration by the jury. 



I N  THE SUPREME COUIiLT. 

Defendant 's exceptions a r e  sufficient to  raise this  point f o r  review 
here, and  we hold i t  to  be error .  

N e w  trial.  

STACY, C. J., dissents. 

A. J. MAXWELL, COMMISSIONER O F  REVENUE: O F  THE STATE O F  
NORTH CAROLINA, v. SOUTEIERX FIDELITY MUTUAL INSURANCE 
COMPANY. 

(Filed 8 June, 1940.) 

1. Principal and  Surety 1 s  

Ordinarily, a compensated surety is not relieved of liability by an exten- 
sion of time given the principal unless i t  is prejudiced thereby, the rule 
that  a surety is the favorite of the law applying only to gratuitous and 
not to corporate sureties. 

2. Same--Corporate surety held no t  discharged by extension of t ime given 
principal. 

This action was instituted on a continuing bcmd for the payment of 
gasoline taxes due the Department of Revenue, and the bond expressly 
provided that the Commissioner of Revenue might demand additional 
security in his discretion upon twenty days nolice in writing. I t  ap- 
peared that upon demand made upon the prin~:ipal, notes secured by 
chattel mortgages were given by the principal as  additional security and an 
extension of time was granted, and that after defendant surety had knowl- 
edge of the giving of such additional security and the estension of time, 
the surety wrote the Commissioner of Revenue agreeing to the sale of a 
filling station owned by the principal, including chattels covered by the 
chattel mortgages given as  additional security, provided the proceeds of 
the sale should be paid the Commissioner of R e ~ e n u e  and credited upon 
the taxes, and agreeing that  the principal might execute a new series of 
notes for the balance of taxes due. H e l d :  The giving of additional se- 
curity benefited the surety, and if the Commissimer of Revenue had no 
right under the terms of the bond to take the additional security and 
extend the time, defendant surety ratified his acts in so doing and waired 
all defenses based thereon, and the surety is not discharged of its liability 
by reason thereof. 

APPEAL by defendant f r o m  Willianzs, J., at J a n u a r y  Term,  1940, of 

WAKE. Affirmed. 

T h i s  is a submission of controversy without  action. N. C. Code, 1939 
(Michie) ,  section 626. 

A brief s ta tement  of t h e  facts  is as  follows: 011 1 4  September, 1932, 

A. W. Couch, t rad ing  as  West  End Fi l l ing  Stat ion,  D u r h a m ,  N. C., as 
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principal, and the defendant as surety, executed and delivered to plain- 
tiff a continuing bond in the amount of $2,500.00 conditioned for the 
payment of future taxes of the said Couch. That during the months of 
May and June, 1936, Couch became indebted to the State on account of 
gasoline taxes in the amount of $5,611.65. That said bond expressly pro- 
vides that the Commissioner of Revenue should have the right to demand 
of the said Couch additional security for said taxes; "and the Commis- 
sioner of Revenue may, in his discretion, during the life of this bond, by 
giving twenty days notice in writing, demand of the Distributor named 
herein other or additional security." That pursuant to this provision of 
the bond, plaintiff, on 10 July, 1936, demande'd and received from Couch 
additional security for said taxes, the security posted by Couch pursuant 
to said demand being notes executed by Home Oil Company, a corpora- 
tion, and a chattel mortgage upon certain personal property of said 
Home Oil Company. That said collateral notes aggregated $5,641.36 
and consisted of eleven $300.00 notes maturing at monthly intervals from 
said date and a twelfth note of $2,341.36 maturing at twelve months. 
That at the time said additional security was taken, plaintiff and Couch 
agreed that if said notes were paid as the same matured the said Couch 
would have the full twelve months within which to pay his said taxes, 
but that if default occurred in such payment then the chattel mortgage 
would be foreclosed and he and his said surety would be held liable for 
any balance of said taxes then remaining unpaid. That thereafter cer- 
tain payments were made, but on 28 January, 1937, default having 
occurred in the payment of said note, plaintiff notified defendant of 
Couch's delinquency and demanded payment in full of the defendant's 
said bond. 

Letter, in part, dated 29 January, 1937, is as follows : "Since demand 
has been made on Mr. Couch for the amount stated and no payment 
having been made, this Department has been instructed to make demand 
on you for the full amount of his bond." 

On 4 February, 1937, representatives of defendant came to Raleigh 
and conferred with plaintiff and in said conference defendant learned 
for the first time of said collateral notes and chattel mortgage. Defend- 
ant then made no objection to said collateral security. And on 19 Feb- 
ruary, 1937, defendant wrote plaintiff a letter with respect to said taxes 
and said bond and advised plaintiff that in a conference with Couch 
defendant had agreed that Couch might execute a new series of notes for 
said taxes, but said notes were never executed, although the letter stated 
that defendant had agreed that Couch should immediately execute the 
same. 
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That  on 20 March, 1937, defendant wrote plaintiff a letter, as follows : 
"MR. 8. J. MAXWELL, Collector of Revenue, 
Raleigh, N. C. 

"DEAR SIR:  With further reference to our letter of February 19th, 
we have communicated with Mr. W. A. Couch, in company with Mr. 
Llewellyn, who, we understand, is financially interested in Bond #MIS- 
1747, issued to W. A. Couch, trading as Home Oil Company, and in 
arrears in taxes in an  amount of four thousand 01, more dollars, to your 
Department;  and with whom conferences have been held relative to pay- 
ing off all amortization of taxes to date. They are desirous of selling 
the service station a t  Creedmoor, which is now included in their mort- 
gage to your Department and desire the sanction of the surety before 
selling. The surety sanctions the sale of service station property located 
a t  Creedmoor, with the understanding that  the money from such sale 
is to be turned over to your office upon consummiition of such sale. I t  
is estimated and agreed that  the amount to be turned over to you is to 
be a minimum of $250, with such amounts additional not yet determined, 
added thereto. I t  is agreed and understood that  the nlininlum amount 
payable to your office shall not be less than $305, plus delinquent charges, 
which should run in the neighborhood of $325. The surety further 
agrees and understands that  the payment of this money warrants the 
refinancing of the W. A. Couch, trading as West End  Filling Station, 
notes and a new agreement is to be entered into upon sanction of your 
office and the surety. 

Yours truly, 
SOUTHERE FIDELITY NUT UAL IKSURANCE CO., 
,4. MOORE SHEARIN, Secretary and Treasurer." 

That  thereafter plaintiff continued his efforts to collect said taxes from 
said Couch and from sales of .  said mortgaged pisoperty until 24 May, 
1939, when i t  became apparent that  no further s lms  could be accepted 
from either source and thereupon plaintiff filled out defendant's regular 
form of proof of loss and filed the same with defendant in the amount 
of said bond ($2,500.00). That  on 6 July,  1939, defendant denied said 
claim and refused to pay the same. That  defendant did not object to 
the taking of said collateral notes and chattel mortgage until after plain- 
tiff had filed said claim with it. 

That  after having received notice of said colllteral on 4 February, 
1937, defendant, on 19 February, 1937, advised plaintiff by letter t ha t  i t  
had agreed that  Couch might execute a new series of notes for said taxes. 
Defendant claimed the benefit of said chattel mortgage and demanded 
that  the proceeds of the sale of the property included therein be credited 
upon the taxes secured by its said bond, those proceeds being the pro- 
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ceeds of sale of property owned, not by Couch, but by the Home Oil 
Company, a corporation. The reason as stated was that  i t  thought that  
Couch would pay the State the money quicker than he would pay de- 
fendant if defendant paid plaintiff the amount of said bond. I t  is 
agreed that  the net balance due and owing upon said taxes is $3,089.89, 
which is in excess of the penal sum of the bond here involved. 

The judgment of the court below is  as follows: "This cause coming 
on to be heard by the undersigned judge of the Superior Court of North 
Carolina, regularly assigned to hold the Superior Courts of the Seventh 
Judicial District and presiding a t  said term, and being heard upon the 
statement of controversy without action filed by the parties, after con- 
sidering the arguments and briefs of counsel, the court is of the opinion 
that  plaintiff is entitled to recover of defendant the full penal amount 
of the bond which is the subject of this controversy, i t  appearing that  
the taxes due plaintiff and secured by said bond are in excess of said 
amount : I t  is therefore, on motion of L. 0. Gregory, Assistant Attorney- 
General, attorney for plaintiff, ordered, adjudged and decreed: (1)  
That  plaintiff have and recover of defendant the sum of $2,500.00, with 
interest from date a t  the rate of six per cent per annum until paid. 
(2 )  That  defendant pay the costs hereof to be taxed by the clerk. This 
the 25th day of January,  1940. Clawson L. Williams, Judge of the 
Superior Court." 

See Motor Tehicle Gasoline Tax, N. C. Code, 1939 (Michie), see. 
2613 ( i  12) ,  et seq. 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material one and necessary 
facts will be considered in the opinion. 

Attorney-General  M c X u l l a n  a n d  Ass i s fan t  At torney-General  Gregory 
for plaint i f .  

M .  H u g h  T h o m p s o n  for defendant .  

CLARK~OX,  J. The only question necessary to be considered to deter- 
mine this appeal is : Did the extension of time of payment of the amount 
due and payable from A. W. Couch, principal, on 10 July,  1936, and 
the taking of said chattel mortgage in  the manner and form aforesaid, 
operate to discharge the defendant surety of its liability 1 We think not. 

The defendant is a paid corporate surety. I n  L o a n  Assn.  v .  Davis ,  
192 N.  C., 108 (113), the following is written as a "well-settled" prin- 
ciple: "The law does not have the same solicitude for corporations 
engaged in giving indemnity bonds for profit as i t  does for the indi- 
vidual surety who voluntarily undertakes to answer for the obligations 
of another. Although calling themselves sureties, such corporations are 
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in fact insuqrs, and in determining their rights and liabilities, the rules 
peculiar to suretyship do not apply.'' See 193 N. C., 710. 

Citing authorities of a large majority of the states, including the above 
North Carolina case and United States Supreme Court cases, in 94 
-4. L. R., 876, the annotation is as follows: "Later cases support the 
statement in the original annotation, that the rule that sureties are favor- 
ites of the law does not apply to surety companies for hire as it does to a 
voluntary or gratuitous surety." 

The surety bond given by defendant in its very terms says that during 
the life of the bond the Commissioner of Revenue may take from the 
distributor "other or additional security." The plaintiff took from the 
distributor additional security by way of chattel mortgage. I t  was not 
prejudicial to the defendant for the delinquent disxributor, W. A. Couch, 
to give to plaintiff additional security, but beneficial. 

Williston on Contracts, see. 1212-A, p. 3493, says: "While the law 
will allow the accommodation surety to escape liability by the assertion 
of certain defenses even though he has suffered no harm, in general, the 
corporate surety may not take advantage of such defenses unless he can 
show injury. Thus, an extension of time or a stay of execution granted 
by the creditor to the principal, usually a defense to the unpaid surety, 
will not discharge the compensated surety unless Ile has been prejudiced 
thereby.'' And in see. 1222, p. 3515, he states that such companies are 
not entitled to the defense of the extension of time unless they can "show 
prejudice resulting therefrom." 

Srant ,  the latest work on Suretyship, see. 68, p. 299, says that the 
decisions, "Make it quite clear that the creditor's mere extension of time 
does not discharge a compensated surety; such sureties are required 
almost invariably to show injury as a condition to discharge." Principal 
and Surety, 50 Corpus Juris, see. 252; Principal and Surety, 21 R. C. L., 
see. 202. The leading case on this subject is Guaranty Co. v. Pressed 
Brick Co., 191 U. S., 416, 24 S. Ct., 142, 48 I,. Ed., 242, cited and 
followed in Standard Electric Time Co. v. F. & D. Co., 191 N. C., at 659. 

I f  plaintiff had no right under the terms of the bond to take the addi- 
tional security and extend the time, it was waived ,and ratified by defead- 
ant. Defendant's agent gave the sensible reason for agreeing to the 
additional security-"Couch would pay the State the money quicker than 
he would pay defendant." I n  a letter of 20 March, 1937, from defend- 
ant to plaintiff, signed by its secretary and treasurer, "The surety sanc- 
tions the sale of service station property located at  Creedmoor," etc., 
provided the proceeds are turned over to plaintiff. I t  even sets forth 
the minimum amount of sale. 

I n  Brimmer v. Brimmer, 174 N. C., 435 (440 1, we find: "It is also 
well settled that although the agent had no authority, express or implied, 
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that the principle is responsible for his acts if he ratifies them; that 
taking benefit of the transaction with knowledge is a ratification (Starnes 
v. R. R., 170 N. C., 224)) and that when the agent acts outside of his 
powers, the principal must adopt the whole transaction or repudiate the 
whole. 'He cannot accept the beneficial part and reject what is left of 
it.' Publishing Co. v. Barber, 165 N. C., 482." 

I n  Banlc v. Grove, 202 N. C., 143 (147)) is the following: "Where 
an agent who is not authorized to do so borrows money on behalf of his 
principal and applies it in satisfaction of the.lega1 obligations of his 
principal and the latter knowingly retains the benefits of such payments, 
the transaction constitutes as between the principal and the lender the 
relation of debtor and creditor. Having received the benefits of the 
unauthorized act the principal will be deemed to have ratified the act 
and to have barred his repudiation of it to the injury of the other party. 
He  cannot accept the benefits without bearing the burdens ; he must duly 
repudiate the transaction or perform the contract in its integrity (en- 
tirety). Lane v. Dudley, 6 N. C., 119; Miller @. Lumber Co., 66 N .  C., 
503; Rudasill v. Falls, 92 N.  C., 222; Christian v. Yarborough, 124 
N. C., 72; Hall v. Giessell, 179 N .  C., 657." Jones v. Banlc, 214 N. C., 
794. 

I n  Principal and Surety, 50 Corpus Juris, see. 254, p. 155, the rule 
is laid down as follows: "Since the right to a discharge by extension 
of time is a personal privilege of the surety, he may waive such right 
or lose it through ratification or estoppel. . . . Waiver may be 
shown by acts subsequent to the extension, such as the surety's subsequent 
promise to pay the debts or his acknowledgment of its continued exist- 
ence, by his giving the creditor written notice to sue, or by his acceptance 
of security from the principal after extension. An agreement by a 
surety for a further extension of time of payment after a previous exten- 
sion to the principal is a waiver of the latter's defense. Acceptance of 
premium by a compensated surety after an extension of which it had 
knowledge is a waiver of the discharge." 

We cannot sustain any of the contentions made by the defendant. The 
briefs of the litigants are able and well prepared. The defendant, under 
the facts and circumstances of this case, has not been discharged from 
its liability on its bond. 

For the reasons given, the judgment of the court below is 
Affirmed. 
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E'. G. DANIELS A X D  WILLIE LEE DANIELS r. MOI\'TGOJIERY WARD R: 
COMPASP. 

(Filed 8 June, 1940.) 

Negligence 8 1 8 -  
Allegations that defendant sold a defective gasoline and kerosene stove 

to a customer who advised defendant that he was familiar with the 
mechanism of the steve and thought he could repair same so that it 
might be safe for  use, that some time thereafter the stove exploded in 
the customer's apartment causing flre which spread to plaintiff's apart- 
ment, without allegation of any specific defect in the stove proximately 
causing the damage alleged, i s  held insufficient to state a cause of action. 

APPEAL by plaintiff from Harris, J., at October Civil Term, 1939, of 
I~URHAM. 

Civil action for recovery of damages resulting from alleged actionable 
negligence. 

The complaint of plaintiff alleges, briefly stated, that some time during 
the latter part of September, 1938, defendant sold a preway, coraflame 
gasoline and kerosene stove to one B. E. Riggs, and delivered same to 
him at his apartment adjacent to that occupied by plaintiffs; that de- 
fendant knew and advised Riggs that there was some defect in the store; 
that Riggs advised defendant that he, himself, was familiar with the 
mechanism of the stove and thought he could repair same so that it 
might be safe for use; that defendant sold and delivered the stove to 
Riggs and same was used by his family for a short time; that on 1 Octo- 
ber, 1938, when the wife of Riggs undertook to light the stove to heat 
water, it exploded and ignited the Riggs apartment and the fire later 
spread to that occupied by plaintiffs, burning their clothes and personal 
effects; that though defendant knew, or by the exercise of ordinary care 
should have known, that the stove would likely explode and cause such 
injury and damage, it negligently offered same f0.m sale and sold it for 
use by Riggs and his family, as the proximate resLlt of which plaintiffs 
have been damaged. 

Defendant demurred to the complaint for that i t  failed to state facts 
sufficient to constitute a cause of action in that, inter alia, i t  does not 
allege any specific defect in the stove for which defendant might be 
liable and which is the proximate cause of the alleged damage to prop- 

a 
erty of plaintiffs. 

From judgment sustaining demurrer plaintiffs appeal to Supreme 
Court, and assign error. 
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Forrest A. Pollard and Ful ler ,  Reade,  Umstead & Fuller  for plaintif f ,  
appellant.  

V i c t o r  S. B r y a n t  and J o h n  D. McConnel l  for defendant ,  appellee. 

PER CURIAM. Admit t ing the  t r u t h  of the  allegations of fact  con- 
ta ined in the  complaint,  and  relevant inference of fact  necessarily deduci- 
ble therefrom, as  we must  do i n  testing the sufficiency thereof, we concur 
with the  rul ing below t h a t  a cause of action is not stated. 

Affirmed. 

NEILL MAcRAE, EMPLOYEE, V. UNEMPLOYMENT COMPENSATION COM- 
MISSION OF NORTH CAROLINA, EMPLOYER. 

(Filed 19 June, 1940.) 

1. Master and Servant a 40b--E\ deme held to sustain finding that con- 
traction of tuberculosis resulted from accident within meaning of Com- 
pensation Act. 

The evidence tended to show that defendant's employees were crowded 
into inadequate office space, that claimant was required to work a t  the 
same desk with a fellow employee who, it  was later ascertained, was then 
suffering with active tuberculosih, that  the fellow employee involuntarily 
and nnexpectedly coughed directly into claimant's face, and that a s  a 
result thereof claimant who had theretofore been healthy, contracted 
tuberculosis resulting in the disability in suit. Held: Such coughing was 
untoward, unfortunate and unusual in its proximity to and its effect upon 
claimant, and constituted an "accident" and the evidence is sufficient to 
support the finding of the Industrial Commission that claimant's disease 
resulted "naturally and unavoidably from an accident"; Michie's Code, 
sec. 8081 ( i ) ,  subsec. ( f ) ,  arising out of and in the course of the employ- 
ment. 

2. Same--Sec. 5036 ( a )  of the Compensation Act relates only to diseases 
inherent in or incident to the nature of the employment. 

Chapter 123, section 5031 ( a ) ,  Public L a n s  of 1935, providing that only 
the occupational diseases therein specified should be compensable, relates 
only to occupational diseases, which are  those resulting from long and 
continued exposure to risks and conditions inherent and usual in the 
nature of the employment, and this qection does not preclude compensation 
for a disease not inherent in or ;--ident to the nature of the employment 
when it  results from an accident arising out of and in the course of the 
employment, Michie's Code, 8081 (i ) . slihsec. ( f )  . 

3. Master and Servant § 55d- 
If a finding of fact by the Industrial Commission is supported by com- 

petent evidence the finding is conclusive notwithstanding that other evi- 
dence may have been admitted which might be objectionable under techni- 
cal rules of evidence appertaining to co,urts of general jurisdiction. 
25--217 
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4. Master and Servant § 5%- 
Expert opinion evidence as to the manner in which claimant contracted 

the disease resulting in disability held to have been elicited by hypotheti- 
cal questions assuming only such facts which the evidence directly, fairly 
and reasonably tended to show, and the expert tvstimony was competent. 

5. Master and Servant 52c- 

Findings of fact by the Industrial Commission may be based on circum- 
stantial as well as direct evidence. 

BARNHILL, J., dissenting. 
STACY, C. J., and WINBORNE, J., concur in dissent. 

APPEAL by defendant from Williams, J., at  January  Term, 1940, of 
WAKE. Affirmed. 

This is an  action brought by plaintiff against defendant, under the 
N. C. Workmen's Compensation Act (Laws 1929, ch. 120; N. C. Code, 
1939 [Michie], ch. 133-A). 

The hearing Commissioner found certain facts and made an  award 
as follows : 

"The Commissioner finds as a fact from the evidence and admissions 
that  both the plaintiff and the defendant are bound by the provisions of 
the North Carolina Workmen's Compensation Act, the defendant having 
five or more employees; and that  the defendant is both a go~ernmenta l  
and State Agency; and that  the plaintiff's averilge monthly wage mas 
$75.00. The Commissioner finds as a fact that  the Unemployment Com- 
pensation Commission has its offices over the !3ir Walter Garage on 
Fayetteville Street, in the city of Raleigh, and that the space occupied 
by the Unemployment Compensation Commissior is inadequate for the 
work to be done and for the several hundred employees that are required 
to occupy it. The Commission further finds as a fact that among these 
numerous employees for several weeks prior to 1 February, 1939, was a 
young man, by the name of Frank Tyson, a r d  the plaintiff, Neill 
MacRae, both of whom were young men;  that  during the month of 
February, 1939. these two young men were placed across a very narrow 
table or desk to do their work; and the Commissioner further finds that  
during the month of February, 1939, the said F rank  Tyson was suffering 
from an active case of pulmonary tubrrculosis, and that they had to 
work in  such close proximity to each other that  when the said Frank 
Tyson coughed-which he did frequently-the vitpors and sprays from 
his mouth would fly into the face of the plaintiff, Neill MacRae; and 
that on one occasion, on or about the 15th day of February, 1939, that  
the said Frank Tyson coughed while suffering with an  active pulmonary 
tuberculosis and that  some of the sputum from his cough flew into the 
mouth of the plaintiff, Neill MacRae; that  thereafter, on or about the 
26th day of February, 1939, the said Frank Tyeon became disabled on 
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account of his pulmonary tuberculosis, that he was carried to one of the 
tubercular sanatoriums in  the State where he is now undergoing treat- 
ment for said condition. 

"The Commissioner further finds that  prior to the association of the 
plaintiff, Neill NacRae, with the said Frank Tyson, he was not known 
to have had any tuberculosis: that after the said F rank  Tvson was 
removed from the employment of the Unemployment Compensation 
Commission, the plaintiff, Neill MacRae, continued to work on until 
some time in the latter part of April, or the first part of May he began 
to notice night sweats and have sleepless nights; and in  the early part  of 
June, upon examination, he was found to be suffering with tuberculosis. 
The Commissioner finds as a fact from the evidence that from the time 
the plaintiff was exposed to tuberculosis from Frank Tyson until the 
latter part of April or the first part  of May was ample time for tubercu- 
losis to develop from the inception of the tubercular germs. The Com- 
missioner further finds as a fact that the reception of spray from the 
coughs of Tyson-who was known to be infected with tuberculosis-and 
especially the sputum that  went into the mouth of the plaintiff i n  this 
case was ample exposure to pass the germs from one person to another. 

"The Commissioner further finds as a fact that the plaintiff, Neill 
MacRae, became totally disabled to work on June 10, 1939, and is still 
totally disabled to work on account of tuberculosis. The Commissioner 
finds as a fact from the evidence and the greater weight of the evidence 
that  the reception of the sputum sprays and the sputum itself from the 
mouth of Tyson into the face and mouth of the plaintiff was the cause 
of the development of the tuberculosis in  the plaintiff; and, the Commis- 
sioner further finds as a fact that the reception of said spray and sputum 
flying through the air, under the circumstances as desciibed in the evi- 
dence in this case, amounted to an  injury by accident. 

"Therefore, the Commissioner finds as a fact that the plaintiff received 
an  injury by accident arising out of and in the course of his employ- 
ment for the defendant, and that  as a result of said injury he developed 
tuberculosis; and that he has been totally disabled from carrying on any 
labor on account of said condition since June 10, 1939; that  he is in 
need of hospital and medical care. . . . Therefore, let an  award 
issue directing the defendants to pay to the plaintiff compensation for 
total disability from June 10, 1939, until the time of this hearing based 
upon an average wage of $75.00; and, if the plaintiff and the defendants 
cannot agree on the period of disability thereafter then the case will be 
reset for a further hearing for that  purpose. 

"Defendants will tender to the plaintiff hospital and medical treatment 
such as his condition may require and pay the bills therefor when ap- 
proved by this Commission. Defendants will pay the costs of the hear- 
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ing. Each of the plaintiff's doctors who testified at  the hearing is 
allowed a fee of $10.00. Buren Jurney, Commissioner." 

To the findings of fact and conclusions of law of the hearing Com- 
missioner, defendant excepted, assigned error and appealed to the Full 
Commission. The Full Commission affirmed the findings of fact and - 
c!onclusions of law and award of the hearing Commissioner. 

I n  the judgment of the Full Commission, in par,;, is as follows: "The 
defendant contends that the  lai in tiff is disabled as the result of diseased 
condition and that this disease is not one of thosl: listed under section 
50% (b)  of the Compensation Law, and further plead section 50% (a ) ,  
which reads, in part : 'The disablement or death of an employee resulting 
from an occupational disease described in paragraph (b) of this section 
shall be treated as the happenings of an injury by accident within the 
meaning of the North Carolina Workmen's Compensation Act and the 
procedure and practice and compensation and other benefits provided 
by said act shall apply in all such cases except as hereinafter otherwise 
provided. The word "accident" as used in the Workmen's Compensation 
,let, shall not be construed to mean a series of events in employment, 
of a similar or like nature, occurring regularly, continuously or at  fre- 
quent intervals in the course of such employment, over extended periods 
of time, whether such events may or may not be attributable to fault of 
the employer, and disease attributable to such calses shall be compen- 
sable only if culminating in an occupational diselse mentioned in and 
compensable under this act. . . .' " Laws 193E, ch. 123, see. 1. 

To the foregoing opinion of the Full Commission, the defendant ex- 
cepted, assigned error and appealed to the Superior Court. The judg- 
ment of the Superior Court is as follows: 

"This cause coming on to be heard before hi!< Honor, Clawson L. 
Williams, Judge presiding, at  the January, 1940, Term of Wake County 
Superior Court, by consent of the parties upon appeal of the defendants 
from the award, opinion and findings of fact 0.' the Full Industrial 
Commission of North Carolina, and upon a record certified to this court 
by the Industrial Commission, and after argument of counsel and con- 
sideration of the evidence and record herein, and it appearing to the 
court that the findings of fact, award, and opinion of the Full Industrial 
Commission is amply supported by competent evidence, that plaintiff's 
disability and disease complained of herein resulied naturally and un- 
avoidably from an accident arising out of and in the course of plaintiff's 
employment by defendant, and that defendants' questions to medical 
experts as appear in the record were properly overruled by the Industrial 
Commission : 

"It is therefore considered, ordered and adjudged and decreed that the 
findings of fact, award, a i d  conclusions of law of the S o r t h  Carolina 
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Industrial Commission as set forth in the opinion of said Commission 
appearing in the record, be and the same are hereby i n  all respects ap- 
proved and affirmed; and that  plaintiff have and recover of the defendant 
the amounts and compensation as set forth in the award of the Industrial 
Commission, together with the costs of these proceedings of this action; 
and it is further ordered that  the costs of these proceedings to the plain- 
tiff, including reasonable attorneys' fees to be determined by the Indus- 
trial Commission, shall be paid by the defendant as par t  of the bill of 
costs herein, in accordance with section 8081 ( r r r )  of the North Caro- 
lina Workmen's Cornpensation Act. This 24th day of January,  1940. 
Clawson L. Williams, Judge presiding." 

To the foregoing judgment, findings and ruling of the court below, 
the defendant excepted, assigned error and appealed to the Supreme 
Court. 

Dr.  J. J. Combs, admitted to be an  expert, testified, in pa r t :  ('I 
examined MacRae on Ju ly  7, 1939, as the result of my  findings and 
examination my conclusion is that  his disability is pulmonary tubercu- 
losis. I t  is my opinion he has tuberculosis. . . . I have found in 
my  experience that  a person exposed, say in February, could break down 
with tuberculosis in two or three months after that. I f  he was ex~osed  
to tuberculosis and had not been exvosed until about the middle of 
February, then the condition you found him with would not be incon- 
sistent with that  exposure. I might cite a case. A patient was ad- 
mitted to the sanatorium about March 15, 1938, a colored man, for 
advanced tuberculosis. H i s  wife was brought in subsequent to his admis- 
sion and fluoroscoped and I could find no evidence of tuberculosis. The 
last of May, 1938, the patient came in with far  advanced, rapidly ad- 
vancing tuberculosis. Now, 1 attributed i t  to the exposure to her hus- 
band. Neill's condition could be attributed to exposure about the middle 
of February." 

The following question was asked Dr .  Combs: "Q. I'll ask you a 
hypothetical question, Doctor. Doctor, if the Commission should find 
as a fact from the evidence presented in this case that  Neil1 MacRae 
was a man about 22 years of age, normal health and habits, in good 
physical condition throughout his life, weighing on an  average of about 
145 pounds, that  in connection with his employment in the office of the 
rnemployment Compensation Commission in Raleigh he worked during 
part  of the time upon various occasions with one F rank  Tyson who 
developed symptoms of tuberculosis in the form of coughing and other 
symptoms during February, 1939, and by examination about February 
28th, March l s t ,  2nd and 3rd, 1939, F rank  Tyson was found to have a 
very highly active case of pulmonary tuberculosis and his sputum a t  
those times contained tubercular bacilli, that  about the middle of Febru- 
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ary, 1939, while Neill MacRae was working with said Tyson in the 
course of said employment, said Tyson unexpectedly and involuntarily 
coughed direct into the face of Neill MacRae, expectorating sprays or 
sputum into MacRae's mouth, that about the latter part of April and 
the first part of May, 1939, Neill MacRae began to feel fatigue easily, 
he experienced night sweats during the first part of May at intervals, 
which continued at more frequent intervals during May, 1939; that 
MacRae experienced some fever and high temperriture during May and 
developed a nonproductive cough in the first palt  of May, continuing 
and increasing in severity during that month; that he was found to have 
pulmonary tuberculosis by examination about June 5, 1939, which now 
disables him, and which is of the same type, and nature and character 
of the disease from which Tyson was found to bc, suffering, would you 
or do you have an opinion satisfactory to yourself based upon such 
findings, with no history of exposure of MacRae to other persons as to 
whether or not Neill MacRae's present disability and disease is attributa- 
ble and resulted naturally and inavoidably frdm Tyson's coughing into 
MacRae's face as described? Q. Do you have an opinion? Ans.: Yes, 
sir, my opinion is that Mr. MacRae's present condition, chronic pulmo- 
nary tuberculosis, is attributable to his exposure to Mr. Frank Tyson 
while at  work in view of the fact that there is no other history of contact. 
Q. And as described in the question? Ans. : Yes, sir." 

Dr. Earl  W. Brian, an expert, testified, as did Dr. Combs, to a like 
hypothetical question: "Q. Do you have an opinion? Ans. : Yes, sir. 
Q. What is your opinion? Ans. : My opinion is that MacRae contracted 
his tuberculosis from Frank Tyson as a result of' his working in close 
proximity with Tyson. . . . Q. Do you think the sputum that went 
into his mouth and the sprays that went into his face caused i t ?  Ans. : 
You are trying to make the point that this one particular cough produced 
the disease in MacRae. Q. Based upon those findings and remembering 
the facts, I am trying to clarify it. Ans.: Yes, fir, I think he got his 
tuberculosis as a result of Tyson's coughing in his face or near enough 
for him to inhale the organisms. . . . Q. What effect does the lack 
of ventilation or air flow or flow of air current in a room in which a 
tubercular patient is present with other healthy persons have in the 
transmittal of the disease germs of tuberculosis from one person to 
another. 9ns .  : The course given to people in a room, one infected with 
tuberculosis and the other free, the infected person coughing, if the air 
is being continually swept away there is much less likelihood of the unin- 
fected person developing the disease than if the air is, shall we say 
stagnant, not being swept away, certainly the presence of still air would 
be in favor of developing the disease in the uninfwted person.'' 

The hypothetical questions were based on the examination of Neill 
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MacRae by the above physicians, also on their testimony, and other evi- 
dence. The testimony of Keill MacRae was corroborated by Mrs Ellen 
MacRae, Mrs. Thomas O'Berry, Mrs. Alice Smith and Mrs. Irene S. 
Burns. The main exceptions and assignments of error made by defend- 
ant and other necessary facts will be set forth in the opinion. 

Smifh, Leach & Anderson, for plaintiff. 
Adrian J .  ATewfon, Ralph Moody, and J .  C. B. Ehringhaus, Jr., for 

defendant. 

CLARRSOK, J. The question involved: Does the record contain any 
competent evidence sufficient to sustain the finding of the Full Commis- 
sion that the plaintiff received an injury by accident arising out of and 
in the course of his employment by defendant? We think so. 

K. C. Code, 1939 (Michie), see. 8081 (i) ,  subsec. ( f ) ,  is as follows: 
" 'Injury and personal injury' shall mean only injury by accident aris- 
ing out of and in the course of the employment, and shall not incIude a 
disease in any form, except where it results naturally and unavoidably 
from the accident." 

We think plaintiff's disease is the result of an injury by accident 
within the meaning of subsection (f ) ,  supra, of the act. I t  is not an 
occupational disease. The occupational disease section of the Compensa- 
tion Act, Laws 1935, ch. 123, sec. 501/2 (.a), applies only to diseases 
which result from the cumulative efl'ect of long, continued exposure to 
risks and conditions inherent and usual in the nature of the employment. 

The language of the occupational disease section of the act, sec. 50% 
(a ) ,  is heretofore set forth in the opinion of the Full Commission, as 
relied on by defendant to defeat plaintiff's claim. We have gone into 
the question of occupational disease in the recent case of Blassingame 
2.. Asbestos Co., ante, 223. The hearing Commissioner found, and there 
was competent evidence to sustain the findings : "The Commissioner 
finds as a fact from the evidence and the greater weight of the evidence 
that the reception of the sputum sprays and the sputum itself from the 
mouth of Tyson into the face and mouth of the plaintiff was the cause 
of the development of the tuberculosis in the plaintiff; and, the Com- 
missioner further finds as a fact that the reception of said spray and 
sputum flying through the air, under the circumstances as described in 
the evidence in this case, amounted to an injury by accident." This 
finding was affirmed by the Full Commission, who also found: "In the 
instant case, the Commission is of the opinion that the coughing and the 
sputum accidentally hitting the plaintiff and entering his mouth consti- 
tutes an injury by accident." 

I n  Smith v. Crea~nery Co., ante, 468, the evidence tended to show that 
the injured employee was employed to deliver milk, that in delivering 
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milk to a cafe in the regular course of his employment he attempted to 
lift a box containing chipped ice, and weighing fi-om 125 to 150 pounds, 
out of a large box in order to place the milk he was delivering beneath 
it, that while lifting the box he felt a sharp pain and that it was later 
determined that he had suffered a hernia. The clear and well written 
decision by Mr. Justice Senwell sags: "The Court certainly does not 
intend to say that compensation may be awarded for an injury which is 
not the result of fortuitous circumstances or for an injury which is but 
the natural and probable result of the employment. w e  "only go so far  
as to hold that in considering the constituent element of (accident' it is 
competent to take into consideration the sudden m d  unexpected rupture 
of the parts supporting the viscera, as happened to the plaintiff, under 
the strain of lifting, as part of the fortuitous circumstances making up 
the accident. I t  was not, as in Slnde v. Hosiery Mills, supra (209 
N .  C., 823), and Neely v. Sfatesville, supra (212 N. C., 365), a natural 
and probable result of the work being done, and the facts of the case 
justified the finding on the part of the Commission, as affirmed by the 
court, that plaintiff sustained his injury by accident arising out of and 
in the course of his employment." 

We think the above case is analogous to the rresent action. I t  was " 
in evidence that Frank Tyson, who had a very highly active case of 
pulmonary tuberculosis and his sputum at those times contained tuber- 
cular bacilli, about the middle of February, while Neill MacRae was 
working with said Tyson in the course of said employment, said Tyson 
unexpectedly and involuntarily coughed directly into the face of Neill 
MacRae, expectorating sprays or sputum into MacRae's mouth. Almost 
immediately thereafter the plaintiff, a strong,, healthy young man, com- 
menced to have bodily fatigue and went down and down, and on 5 June 
of that year was found to have pulmonary tuberculosis. 

Dr. Brian testified, in part:  "Q. Do you have an opinion? Ans.: 
Yes, sir. Q. What is your opinion? Ans.: My opinion is that MacRae 
contracted his tuberculosis from Frank Tyson as i i  result of his working 
in close proximity with Tyson. . . . At an,y time any patient is 
coughing up tuberculosis bacilli, another patient may get the disease 
from him. . . . I'd classify tuberculosis as (1 communicable infec- 
tious disease. I t  is communicated from one person to another by physical 
conditions. The reception into the body of sputum containing tubercu- 
lar bacilli is the most favorable medium of transmitting the disease.'' 

Plaintiff's tubercular disability is directly attritutable to his infection 
when Tyson involuntarily and unexpectedly coughed spray and sputum 
into plaintiff's face and mouth. Sucah coughing was untoward, unfor- 
tunate and unusual in its proximity to and its effect upon plaintiff. I t  
was unintentional and the result of Tyson's neglig2nt failure or inability 



N. C.] SPRING TERM, 1940. 7 77 

to protect himself therefrom because both hands were engaged in holding 
a tray. Yet, by the simple act of placing a handkerchief or hand over 
his mouth, Tyson might have prevented the spread of the spray and 
sputum. This overt, positive action is sufficient to satisfy the definition 
of accident. Injuries resulting from either willful or negligent actions 
of a fellow employee constitute injuries by accident. Cohrad v. Foundry  
Co., 198 N .  C., 723; Chambers v .  Oil Co., 199 N.  C., 28; Tscheiller v. 
Weaving  Co., 214 N. C., 449. 

The Court, in Barron  v. T e x a s  Employers  Insurance Assn., 36 S. W. 
(2d), 464 (Texas, 1931), held that exposure of a workman to gas 
emitted by an oil well "in quantities somewhat larger than the gas to 
which he had previously been exposed, constituted an injury by accident." 
The workman became weak and nauseated from the exposure and suf- 
fered pains in his lungs, and later he was found to have tuberculosis. 
I n  the opinion of the Court it was said, at  p. 465: "A disease acquired 
in the usual and ordinary course of employment which common expe- 
rience has recognized to be incidental thereto is an occupational disease 
and not within the contemplation of the Workmen's Compensation Act ; 
but an injury resulting from the accident is something which occurs 
unexpectedly and not in the natural course of events. I t  is one which 
may possibly be prevented by the exercise of due care and caution on the 
part of the employer. Schneider on Compensation Laws, p. 419, see. 
223; Gay c. Hockinq  Coal Co., 184 Iowa, 949, 169 N. W., 360." . . . 
Further in the opinion (at  p. 4671, "A disease contracted as a direct 
result of unusual conditions connected with the work and not as an ordi- 
nary or reasonably to-be-anticipated result of pursuing the same should 
be considered an accidental injury." 

To the same effect is B t n a  L i f e  v. Harris ,  83 S .  W.  (2d), 1087 
(Texas, 1935). 

I n  Dove v. dlpenrc Leather  Co., 164 S. W., 253 (254)) (1917), the 
Michigan Court upheld an award where the plaintiff beeame infected 
with a disease as the result of inhaling germs while handling hides in a 
poorly ventilated room. I n  the opinion it is said: "The accidental 
feature of this case is that by chance the septic germ or germs were 
taken into the respiratory organs and carried into his system, which 
. . . was unusual in the work at which he was engaged." Connelly 
2'. Furni ture Co., 240 K. Y., 83, 147 N. E., 366, 39 A4. L. R., 867; Claess 
v. Dolph,  161 N.  W., 885 (Mich.). 

We think the exceptions and assignments of error made by defendants 
to the evidence are not material. I n  Tindal l  v. F u r n i f u r e  Co., 216 
N .  C., 306 (310), it was said by Devin ,  Z., for the Court: "In accord 
with the provisions of the Workmen's Compensation Act, it has been 
established by the uniform decisions of this Court that the findings of 
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fact made by the Industrial Commission, when supported by competent 
evidence, must be held conclusive on appeal, and not subject to review. 
Lassiter 2'. Telephone Co., 215 N .  C., 227; Porter  v. Noland Co., 215 
.N. C., 724; Ply ler  v. C o u n t r y  Club ,  214 N .  C., 4/53, And the applica- 
tion of the rule of conclusiveness of the findings 0.' the Industrial Com- 
inission as to c6ntroverted issues of fact, when bal;ed on competent evi- 
dence, is not defeated by the fact that some of the iestimony offered may 
be objectionable under the technical rules of evidence appertaining to 
courts of general jurisdiction, as was pointed out in Maley  v. Furni ture  
Co., 214 N. C., 589, and Consolidated Edison  Cg. v. National  Labor 
Relations Board,  305 U.  S., 197." 

We think the hypothetical questions within the rule frequently ap- 
proved by this Court; they "assume facts which the evidence directly, 
fairly and reasonably tends to establish, and were competent. The 
probative force was for the Commission." Blassingame v. Asbestos Co., 
ante ,  223 (236). 

We think that plaintiff's disease was proximately produced by infec- 
tion from germs transmitted him in droplets of spray and sputum 
voughed up and expectorated into his face and riouth by a negligent 
fellow employee in the course of his employment by defendant; that the 
unusual circumstances and conditions under which said injury was pro- 
duced constituted an accident arising out of his employment; and that 
the evidence fully supports the Commission's findings and award. I t  is 
well settled law that the Commission could base its findings of fact on 
circumstantial as well as direct evidence. 

I n  I1 Schneider, Workmen's Compensation Law (2d Ed.), part see. 
554, at  pp. 2002-3, we find: "'The courts may not interfere with the 
findings of fact, made by the Industrial Commiss oner, when these are 
supported by evidence, even though it may be thought to be error.' 'The 
rule . . . is well settled to the effect that, if in any reasonable view 
of the evidence it will support, either directly or indirectly, or by fair 
inference, the findings made by the Commission, t iey must be regarded 
as conclusive7 (citing a wealth of authorities). Courts cannot demand 
the same precision in the finding of Commission 2s otherwise might be 
if the members were required to be learned in the law.' " This statement 
was quoted with approval in Blassingame v. Asbestos Co., supra (233-4). 

For the reasons given, the judgment of the court below is 
Affirmed. 

BARNHILL, J., dissenting: The original Workmen's Compensation 
Act, ch. 120, Public Laws 1929, in see. 2 ( f )  the]-eof, defines "injury" 
and "personal injury." The definition provides i;hat the terms "shall 
n o t  include a disease in a n y  f o r m ,  except where it results naturally and 
unavoidably from the accident." 
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Under this provision '(injury by accident" and "disease" are not 
synonymous but the terms are used in contrast to each other. If the 
framers of the act had intended disease, that is, where the disease is the 
injury itself, to have been included it would not have been necessary to 
have added the last clauses in the section and they are mere surplusage. 

"Injury" in its broadest sense, perhaps, would include injury by dis- 
ease. But the Legislature expressly excludes this interpretation. TO be 
compensable the disease must naturally and proximately follow injury 
by accident. There must be first an injury by accident from which 
disease develops before there can be any compensation; that is, the 
injury by accident must precede the disease and be its producing cause. 
Richardson v. Greenburg, 176 N .  Y .  Supp., 651; Meade Fibre Corp. v. 
Starnes, 247 S. W .  (Tenn.), 989; Hendrickson v. Continental Fibre Co., 
136 Atl. (Del.), 375; Blair  v. Ice  & Storage Co., 165 N. W .  (Neb.), 
893, 11 A. L. R., 792. The Industrial Commission adopted this view in 
Stewart  v. Rainey  Ilospital.  See opinions of Industrial Commission 11, 
125. 

The express mention of a disease which is the consequence of an injury 
would seem to exclude all other diseases which are not. Thus if an 
employee suffers a traumatic injury by accident arising out of and in  
the course of his employment and pneumonia naturally and proximately 
results, the injured employee would be entitled to compensation for dis- 
ablement produced by the disease as a purt o f  the result of the in jury .  
But the essential link between the injury and the disease must be shown, 
and it is not sufficient to show that it probably exists, but that it does, 
in fact, exist. 

Following the adoption of this statute this Court in Mch7eeley v. 
Asbestos Co., 206 N. C., 568, based its conclusion upon the negligence of 
the employer which, as to the employee, constituted an accident. I n  
S w i n k  v. Asbestos Co., 210 N .  C., 304, the injury not being the result 
of negligence, compensation was denied. 

Then the Legislature, probably for the purpose of clarifying the law, 
and its intent, following the decisions in the N c N e e l e y  and S w i n k  cases, 
supra, by ch. 123, sec. 1, Public Laws 1935, materially amended ch. 120, 
sec. 2 ( f ) ,  1929. I t  is there provided that "the word 'accident,' as used 
in the Workmen's Compensation Act, shall not be construed to mean a 
series of events in employment, of a similar or like nature, occurring 
regularly, continuously or at frequent intervals in the course of such 
employment, over extended periods of time, whether such events may or 
may not be attributable to fault of the employer, and disease attributable 
to such causee shall be compensable only if culminating in an occupa- 
tional disease mentioned in and compensable under this article." 

By this act the Legislature included within the provisions of the 
Workmen's Compensation Law all occupational diseases which are ex- 
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pressly mentioned and designated and specifically excluded all other 
diseases "even  though  such disease i s  attributable to  the  negligence o f  
the  employer" unless such disease naturally and proximately results 
from an  injury by accident. 

The act of 1929 as thus supplemented and amended by the 1935 act 
now leaves the law in this state: if the disease is occupational then 
compensation is allowed although the disease develops from a series of 
events of similar or like nature, whether such series of events is at- 
tributable to negligence of the employer or not. I f  the disease is not 
occupational compensation is denied even though caused by the negli- 
gence of the employer, unless it results naturally m d  unavoidably from 
an  injury by accident. 

Thus, in deciding whether a non-occupational disease is compensable, 
we must bear in mind tha t :  (1 )  The express mention of a disease which 
is the consequence of the injury excludes all diseases which are not ;  
(2)  the disease must be preceded by the in ju ry ;  ( 3 )  the disease cannot 
constitute the injury itself; (4)  in the statute ('disease" and "injury by 
accident" are placed in contrast to each other;  ( 5 :  disease is never com- 
prehended in the term "injury by accident"; and ( 6 )  the accident and 
the disease cannot be the same transaction, event 3r series of events. 

Pulmonary tuberculosis with which the plaintifl' is suffering is not an  
occupational disease mentioned in the statute. 

But  the majority opinion proceeds upon the theory that  the pulmonary 
tuberculosis from which the claimant is suffering is not the result of '(a 
series of events in employment, of a similar or like nature, occurring 
regularly, continuously or a t  frequent intervals n the course of such 
employment, over extended periods of time." I t  takes the position that  
there was one occurrence only, to wit, the accidenial coughing of claim- 
aat's fellow employee directly into claimant's mouth as a result of which 
('I could feel something wet come all over my  face and go into my  
mouth" and that  this produced the tuberculosis. This position is not 
sustained either by the evidence or by the findings of fact of the hearing 
Commissioner and the Full  Commission. 

The evidence discloses that  claimant was closely associated in his em- 
ployment with a fellow employee who was suffering from active tubercu- 
losis and that  during working hours he was compelled to undergo con- 
tinuous exposure and that  a t  frequent intervals, in the course of such 
employment over an  extended period of time, his fellow employee 
coughed and in so doing emitted spray. Claimant testified : "I was with 
Tyson (the infected fellow employee) from September, 1938, to Febru- 
ary, 1939, during the course of my work with the Employment Compen- 
sation Commission with the exception of short periods while I was trans- 
ferred to some other department in the building. During February, 
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1939, in the course of my work at  the Commission I worked with Tyson 
at  the west end of the addressograph bank of files, pulling plates from 
frames, with the exception of a few days which I worked in another 
department, that is, with these few days in  the first part  of February- 
associated with him constantly during the month of February, 1939, 
with the exception of the first few days of the month. 

"During January  and February, 1939, I noticed that Tyson coughed 
oftener than he had been before. . . . During February, 1939, he 
had fits of coughing and he coughed very often, I 'd say he coughed 
incessantly throughout the day. I was in very close contact with him 
during that month. We were working on a very small improvised stand 
which was about 3 feet square, and our work necessitated us sitting 
across from each other or side by side and I remember him coughing 
right in my face, of course accidentally, but several times." 

Then the claimant described a particular occurrence some time in 
February as follows: "I remember on that  particular day we were work- 
ing down at  the west bank of files pulling plates he accidentally coughed 
directly into my mouth which happened to be open a t  that  time. . . . 
We were working side by side, and i t  just happened my head was turned 
toward him when he coughed . . . we were sitting side by side and 
engaged in conversation and I turned to ask him a question and a t  the 
moment I turned to him he coughed in my face, and his hands, he was 
using his hands to pick up a drawer at  that time. That  is the reason 
I remember he didn't have his hands over his mouth. I remember that  
I could feel something wet come all over my face and go into my mouth." 
H e  then testified: "I remember other varticular occasions in which he 
coughed and I was in the area of the spray from the mouth, any number 
of times; I don't remember any particular occasions, no particular dates, 
but I was in  his spray any number of days. I mean that I felt his 
breath and his spray go into my face." 

This testimony clearly indicates a series of events occurring over a 
period of time within the meaning of see. 1, ch. 123, Public Laws 1935. 

The claimant does not undertake to say, and we may as well concede 
that  he could not truthfully say, that he was inoculated at  any particular 
time or as the result of any particular coughing. 

The physicians who testified in behalf of claimant did not undertake 
to say that claimant became infected a t  any particular time or as a 
result of any particular occurrence. 

The majority opinion, in its statement of facts, quotes in full the 
hypothetical question asked one of the expert witnesses, and apparently 
relies uDon the answer thereto as eridence of inoculation as the result 
of a particular incident. An analysis of this question and the answer 
does not justify this conclusion. The question was not confined to one 
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incident. I t  included the suppositious finding that claimant worked 
during part of the time or upon various occasiorls with Frank Tyson 
who developed symptoms of tuberculosis in the form of coughing and 
other symptoms during February, 1939, and that about the middle of 
February, 1939, Tyson unexpectedly and involunts rily coughed directly 
into the face of Neil1 MacRae, expectorating sputum or spray into his 
mouth. The doctor answered: "My opinion is ths.t MacRae contracted 
his tuberculosis from Frank Tyson as a result of his working in close 
proximity with Tyson. . . . I think that Macltae's working in close 
proximity to Tyson undoubtedly caused his tuberculosis." He  was then 
asked: "Do you think the sputum that went into his mouth and the 
sprays that went into his face caused i t?"  (NOTE. The sprays went 
into his face on numerous occasions.) 

"A. You are trying to make the point that this one particular cough 
produced the disease in MacRae?" 

"Q. Based upon those findings and remembering the facts, I am 
trying to clarify it. 

"A. Yes, sir, I think he got his tuberculosis as, a result of Tyson's 
coughing into his face or near enough for him to inhale the organisms. 
. . . I cannot answer as to which is the most likely to produce it, 
the large dosage or the numerous small doses. . . . We do not have 
a record of human tuberculosis authentic to draw a conclusion of that. 
as to whether we can attribute the develo~ment of the disease to small 
dosages over a period of time or the reception of a large dose at  a single 
instance wherein sufficient time the disease deve1opi:d." 

If the hypothetical question is to be construed as relating to the one 
incident only, then it was prejudicial in that it ignores other evidence 
of causation offered by plaintiff. Even so, the wiiness declined to con- 
fine the cause to this one incident. He  said: "I t t  ink he got his tuber- 
culosis as a result of Tyson's coughing into his face or near enough for 
him to inhale the organisms." And the plaintiff testified that Tyson 
coughed "right in my face . . . several times . . . he coughed 
incessantly throughout the day during February. . . . I was in very 
close contact with him during that month working on a stand 3 feet 
square." 

I f  the question is to be so considered the defendtnt, as it had a right 
to do, examined him as to the other evidence of csusation. Va. Beach 
Bus Line 2). Campbell, 73 F. (2d.), 97; S. v. Steurart, 156 N .  C., 636, 
72 S. E., 193; S. v. Holly, 155 N. C., 485, 71 S. E., 450; Godfrey 2,. 

Power Co., 190 N. C., 24, 128 S. E., 485. I n  his answers to the addi- 
tional questions propounded by counsel for the claimant and by counsel 
for the defendant the witness made it very clear that he was not con- 
fining the cause of infection to any one incident. 
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I may here note that  i t  is a matter of common knowledge that what 
goes into the mouth usually reaches the alimentary, and not the respira- 
tory, tract. I n  this connection this witness testified: "It is the presence 
of fine droplets of moisture coming out of the lung of the coughing 
patient and going into the respiratory tract of the recipient and inhaled 
in the lung" that causes the tuberculosis. And again: ('I don't have 
positive proof he was infected a t  that time, no. I will testify that i t  is 
possible he did and in my  opinion, likely he did." 

Dr.  Combs, witness for the employer, being tendered to and examined 
by claimant, testified: "My opinion is that Mr. MacRae's condition, 
chronic pulmonary tuberculosis, is attributable to his exposure to Mr. 
Frank Tyson while at  work in view of the fact that  there is no other 
history of contact." This answer was given in response to a hypothetical 
question similar to the one propounded to Dr. Brian. This witness testi- 
fied further : "I couldn't attribute to that one case or one exposure when 
he had been exposed over a period of time ; that  may be a factor. . . . 
I 'd say that would be an  important factor but I couldn't say that would 
be the proximating factor because he could have developed the tuber- 
culosis from the other exposure he had." 

Thus i t  appears that  kach expert witness examined declined to give 
as an opinion that the one occurrence when Tyson coughed into the 
face of the claimant causing sputum to go into his mouth caused the 
tuberculosis. There is no evidence that  such sputum as entered the 
mouth of the claimant was charged with tubercular germs or that he 
became inoculated at  that  time, and there is no sufficient evidence from 
which the existence of these fadts may be assumed. 

The individual Commissioner did not so find. After finding the facts 
in relation to the plaintiff's exposure to Tyson and that ~ y s o n  was 
during the month of February suffering from an active case of pul- 
monary tuberculosis, he further found, "that they had to work in such 
close proximity to each other that when the said Frank Tyson coughed- 
which he did frequently, the vapor and spray from his mouth would 
fly into the face of the plaintiff Neil1 MacRae; and that on one occasion, 
on or about the 15th of February, 1939, that  the said Frank Tyson 
coughed while suffering with active pulmonary tuberculosis and that  
some of the sputum from his cough flew into the mouth of the plaintiff 
ru'eill MacRae." H e  further found "the Commissioner finds as a fact 
from the evidence and the greater weight of the evidence that the recep- 
tion of the sputum sprays and the sputum itself from the mouth of 
Tyson into the face and mouth of the plaintiff was the cause of the 
development of the tuberculosis in the plaintiff; and, the Commissioner 
further finds as a fact that the reception of said spray and sputum 
flying through the air under the circumstances as described in the evi- 
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dence in this case, amounted to an  injury by accident." This finding 
must be related to the evidence which discloses that the sprays were con- 
stantly flying through the air and into claimant's face over a considerable 
period of time. 

The findings and conclusion of the hearing Commissioner were ap- 
proved by the Full  Commission. I n  addition the Commission made the 
following finding: " In  the instant case, the Comciission is of the opinion 
that  the coughing and the sputum accidently hitting the plaintiff and 
entering his mouth constituted an  injury by accident." 

This finding is somewhat ambiguous. I f  related to the evidence i t  
refers necessarily to the coughing over a period of time. I f  we arbi- 
trarily confine i t  to one incident, the one incident intended is not made 
very clear. And if we assume that it refers to the one incident now 
relied on by plaintiff there is no finding that  the claimant's infection 
resulted. N o  doubt the coughing into the face of the plaintiff under the 
circumstances outlined in the evidence was repulsive and offensive and 
could be classified as an  injury. Even so, i t  does not follow, and i t  is 
not found, that the inoculation then occurred. To  so find would reauire 
a degree of omniscience not possessed by man for, as testified to by the 
expert witness, i n  substance, we are constant'.y exposed to disease- 
producing germs and the medical science has not yet pointed the way to 
determine the exact moment or occasion of infection. 

Apparently the majority recognize the defect in the findings of fact 
and the absence of that finding which, if supported by evidence, is 
essential to the plaintiff's claim. The majority opinion seeks to supply 
the missing link. I t  is there stated : ('Plaintiff's tubercular disability 
is directly attributable to his infection when T,yson involuntarily and 
unexpectedly coughed spray and sputum into plaintiff's face and mouth." 
This finding of fact is not incorporated in either \he opinion of the indi- 
vidual Commissioner or in the opinion of the Full  Commission and it is 
not supported by evidence. Nor are we, if I undei-stand the rules clearly, 
permitted to make such a finding of fact. 

I t  is again later stated in the opinion: ('WE' think that plaintiff's 
disease was proximately produced by infection f .om germs transmitted 
to him in droplets of spray and sputum coughed up and expectorated 
into his face and mouth by a negligent employee in  the course of his 
employment by defendant; that  the unusual circumstances and condi- 
tions under which said injury was produced constituted an  accident 
arising out of his employment." Neither this finding of fact nor this 
conclusion is to be found either in the opinion of the hearing Commis- 
sioner or in the opinion of the Full  Commission. Nor is there any 
evidence sufficient to support the finding by this Court, even if we had 
the power to so supplement the record. 
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We may concede that  claimant probably contracted tuberculosis in 
the course of his employment. This is not sufficient. I t  must be shown 
that  he did in fact become inoculated in  the course of his employment 
and by accident. 

How can i t  be said that  the transmission of bacilli from one person to 
another, the whole operation being invisible, intangible and without any 
situs of inception, and which takes place without the knowledge of the 
employee receiving the bacilli and unknown to the employee from whom 
the bacilli are contracted, assumes the proportion and classification of 
an  accident? The whole transaction from the inception to the time the 
disease becomes clinically recognizable is one indivisible and connected 
operation. The whole transaction is progressive. The disease may be 
received in the system and never become active; i t  may progress to the 
point that  lesions are formed, and i t  is impossible to say a t  what point 
the accident occurred. 

Bacteria are daily received into the body, by contact or inhalation, 
without resultant disease. The fact of their presence is not the fact of 
disease. I s  it possible to say that  there is a blow, a traumatism, or a 
violent act when microscopic organisms whose bodies are not visible, 
whose touch cannot be felt and whose presence cannot be known passes 
into the lungs with the air  by which they are carried? 

Granted that  there is an impact of bacteria whenever they enter the 
body so that accidental injury occurs, then every day of our lives we 
receive accidental injuries; and on the testimony in this case the claim- 
ant  received such injuries practically every hour during which he was on 
duty throughout the full month of February. Richardson v. Greenburg, 
supra. To attempt to so classify such an occurrence is comparable to 
undertaking to put big threads through the eyes of little needles. 

Further,  it  must appear that  the injuries (and disease, under the act 
is not treated as an injury but as the result of the injury) arose out of 
the employment. The term "arising out of" excludes an  injury which 
cannot fairly be traced to the employment as a contributing proximate 
cause and which comes from a hazard to which the workman would have 
been equally exposed apart  from the employment. The causative danger 
must be peculiar to the work and not common to the neighborhood. I t  
must be incidental to the character of the business and not independent 
of the relation of master and servant. The event must appear to have 
had its origin in a risk connected with the employment and to have 
flowed from that  source as a rational consequence. Rarden v. Furniture 
Co., 199 N .  C., 7 3 3 ;  Plemmons v. Whife's Service, Inc., 213 N. C., 148; 
Walker v. Wilkins, 212 N .  C., 627. 
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XACRAE v. UNEMPLOYMENT COMPENSATION Cox 

The ('storm" of bacilli, Walker v. Wilkins,  supra; the '(bite" of the 
tubercular germ, Plemmons v. White's Service, Inc., supra; the "assault" 
by a fellow employee, Harden v. Furniture Co., supra, were not incident 
to the employment. The hazard was common to life. I n  no sense did 
the causative danger arise out of the employment. 

To hold that plaintiff's disease is compensable will convert the Work- 
men's Compensation Act into a species of compulsory medical insurance 
as against the infectious and contagious diseases. I f  the employer is 
responsible for pulmonary tuberculosis then he would also be responsible 
for a case of influenza, common colds or poliomyelitis whenever the evi- 
dence tends to show there was an exposure to an infected fellow employee 
during working hours. These are risks not connected with any business 
and against which no employer can guard. 

The employer assumes only the risks incident to the business or em- 
ployment. Chambers v. Oil Co., 199 N .  C., 28; Beavers v. Power Co., 
205 N. C., 34; Goodwin v. Bright, 202 N .  C., 481. 

I t  may be well to note further that if we consider the additional find- 
ings by the Full Commission to be supplemental of and in  addition to 
the findings of the hearing Commissioner so as to cmfine "the injury by 
accident" to the one incident then there is a conflict of findings by the 
Full Commission. I t  adopted the findings and coriclusions of the indi- 
vidual Commissioner and then, on this theory, made a contrary finding. 

The language in the opinion of the hearing Cornmissioner, approved 
by the Full Commission, clearly indicates that the Commission realized 
that in allowing compensation it was skating on thin ice. Notice is 
served therein that the decision in this cause is not to be considered a 
precedent. I agree that the condition of claimant is unfortunate and 
the circumstances under which he apparently contracted his disease are 
regrettable. However, the law that applies to one must apply to all. 
The Legislature has excluded the disease with which the claimant is 
suffering from the list of diseases compensable under the act. I n  my 
opinion the judgment below should be reversed. 

STACY, C. J., and WINUORNE, J., concur in dissent. 
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STATE O F  NORTH CAROLIKA ON RELATION OF C. G.  ELLIS, H. B. BAINES, 
TV. J. EASON, C. E. CARTER, H. R. HOE'LER, J. D. ROUNTREE, E. L. 
RICE, M. B. HOBBS, 11. L. BYRUM, W. 0. HILL, W. F. HILL, H. 0 .  
HOFLER, AND MARY IOLIA LILLEY, ADMINISTRATRIX OF JOSHUA 
MULLEN, DECEASED, AND THE ABOVE NAMED RELATORS INDIVIDUALLY, v. 
B. H. BROWN, W. W. POWELL, C. E. SAWYER, H. V. BEAMON A N D  

FIDELITY & CASUALTY COMPANY, INC (FIDELITY & CASUALTY 
COMPANY O F  NEW YORK). 

(Filed 19 June, 1940.) 

1. Principal and Surety § 15: Counties 55 5, 7;  Pleadings § 16-Causes 
alleged held not to affect all parties, and cause in tort was joined with 
causes on contract, and demurrer was properly sustained. 

Plaintiffs, sureties on the bond of the clerk of the Superior Court, sought 
to recover in  this action against the county accountant for alleged negli- 
gence in failing to properly audit the books of the clerk, against the mem- 
bers of the board of connty commissioners for alleged negligence in em- 
ploying incompetent accountants and in failing to employ competent ones 
after discovering the neglect of both the county accountant and the clerk, 
and against the members of the board of county commissioners a s  statu- 
tory bondsmen, C .  S., 335, in approving the bond of the county accountant 
in a penal sum less than that required by statute. Held: Defendants' 
demurrers for misjoinder of parties and causes of action were properly 
sustained, since one of the causes sounds in contract while the others 
sound in tort, and since the causes alleged do not affect all the parties 
to the action. 

2. Principal and Surety § 15: Counties 55 5, '?--Sureties on clerk's bond 
may not hold accountant and commissioners liable for alleged negli- 
gence in regard to audit of books of clerk. 

This action was instituted by the sureties on the bond of the clerk of 
the Superior Court against the members of the board of county commis- 
sioners and the county accountant to recover for loss sustained by plain- 
tiffs in making good defalcations by the clerk. Plaintiffs alleged negli- 
gence on the part of defendants in failing to have a proper audit and 
accounting of the books of the clerk. Held: There is no causal connection 
between the negligence alleged and the damage sustained by plaintiffs, 
since defalcation of the clerk causing the loss could have occurred regard- 
less of whether defendants had performed their statutory duties in regard 
to auditing the clerk's books, and defendants' demurrers for failure of 
the complaint to state a cause of action were properly sustained. 

APPEAL by  plaintiffs f r o m  Thompson, J., a t  Chambers  in Elizabeth 

City, N. C., 13 J a n u a r y ,  1940. F r o m  GATES. 
This  is a n  appeal  f r o m  a judgment sustaining demurrers  and  dismiss- 

ing  the  action. T h e  complaint alleges i n  substance : Plaint i f fs  or relators 

a r e  citizens and  taxpayers  of Gates  County and were sureties on the  
official bond of R. S. Boyce, fo rmer  clerk Superior  Cour t  of Gates 



788 I N  T H E  SUPREME COUILT. [217 

County. The defendant Brown was chairman of the Board of Commis- 
sioners of Gates County and the defendants Powell and Sawyer were 
members of the board. The defendant Reamon was County Accountant 
of Gates County, and the defendant Fidelity & Casualty Company of 
Kew York was surety on his official bond as such rlccountant in the penal 
sum of $4,000.00. The commissioners negligently and wrongfully failed 
to require bond in the sum of $5,000.00 as prescribed by law (C. S., 
1334 [69]), and are therefore, by statute (C. E., 335), also liable as 
sureties on the official bond of the county accountmt in the penal sum of 
$5,000.00. During the entire time he was county accountant the defend- 
ant Beamon negligently and wrongfully failed to perform his duties with 
respect to examination and auditing of the records, accounts, receipts 
and disbursements of the said R. S. Boyce, clerk Superior Court, as 
required by the County Fiscal Control Act (C. 8.) 1334 [53], et  seq.), 
or to require the said clerk to keep records and make reports and ac- 
countings as prescribed by said act. The defendant county commission- 
ers also negligently and wrongfully failed to require the county account- 
ant and clerk Superior Court to perform the duties aforesaid as required 
by the County Fiscal Control Act and also negligently and wrongfully 
failed to perform certain duties imposed upon the commissioners them- 
selves by other statutes with reference to examining the records of the 
clerk's office and requiring reports from the clerk. When it was finally 
brought to the attention of the commissioners thti t  the clerk was prob- 
ably short in his accounts they employed an unauthorized and incompe- 
tent person to make an audit instead of having it done by the county 
accountant or some accountant approved by the Local Government Com- 
mission as required by law. As a result said audit was not properly 
conducted and erroneously reported no shortage. As a proximate result 
of the aforesaid negligent and wrongful failure 0.1 the part of the com- 
missioners and county accountant to perform the c uties required of them 
the said R. S. Boyce, clerk Superior Court, was enabled to embezzle and 
did embezzle a large sum of money, which the plaintiffs were required to 
make good by paying a judgment against them as sureties on his official 
bond. The said Boyce, former clerk, is utterly insolvent and is now 
serving sentence for said embezzlements. 

The defendant commissioners filed a demurr3r and the defendant 
Beamon and his surety a separate demurrer, both on the ground of mis- 
joinder of parties and causes of action and both also upon the ground 
that the complaint failed to state facts sufficient to constitute a cause of 
action. The court sustained the demurrers and entered judgment dis- 
missing the action, to which the plaintiffs exceptad, assigned error and 
appealed to the Supreme Court. 
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Claude J .  G r a y  and  W .  D. P r u d e n  for plaintif fs,  appellants.  
R u a r k  & R u a r k ,  M c J I u l l a n  & AfcMul lan ,  G o d w i n  & Godwin, and 

T. W .  Costen, Jr., for defendants ,  appellees. 

SCHEKCX, J. The action is by the State in behalf of the relators who 
were sureties on the official bond of the former clerk of the Superior 
Court of Gates County. The clerk defaulted and as a consequence the 
relators mere compelled to pay a judgment against them amounting to 
$6,500.00 and $41.60 cost of court. 

Complaint is first made against the defendant Beamon, the county 
accountant, and the surety on his official bond, the defendant Fidelity 
&. Casualty Company of New York, for  failure to properly audit and 
supervise the accounts of Boyce, clerk of the Superior Court. 

The defendants Brown, Powell and Sawyer, as commissioners of Gates 
County, are also sought to be held liable as statutory bondsmen of the 
county accountant because they approved his bond for $4,000.00 when 
the statute required a bond in a t  least $5,000.00. 

The defendants Brown, Powell and Sawyer are joined additionally for 
employing incompetent accountants and failing to employ competent 
ones after discovering the neglect of both the clerk and the county 
accountant. 

The first cause of action alleged against the county accountant and 
the surety on his official bond is separate and distinct from the causes of 
action alleged against the commissioners of the county. The one sounds 
in contract ; and the others in tort. The alleged liabilities are different ; 
they arise out of different situations, and they do not affect all the parties 
to the action. Their inclusion in the same complaint therefore consti- 
tutes a misjoinder of causes of action. C. S., 507; B a n k  v. Angelo,  193 
X. C.,.576, and cases there cited; Street  v. T u c k ,  84 N .  C., 605. 

We are also persuaded that  there is not only a misjoinder of causes, 
but that there is also a deficiency in the facts alleged to constitute any 
cause of action against the defendants. The proximate cause of the loss 
sustained by the relators was the defalcation of their own principal. 
Without this intervening, independent, wrongful act of a responsible 
agency or third person, no injury would have resulted from the matters 
and things of which the relators now complain, B u t n e r  v. Spease,  ante ,  
82. The wrong alleged to have been committed and the loss alleged to 
have been sustained do not stand in the relation of cause and effect. 
The loss alleged to have been sustained by the plaintiffs was not the 
direct or immediate result of the defendants' alleged acts. The  only 
direct and immediate cause of the loss alleged to have been sustained 
by the plaintiffs was the dishonesty and embezzlement of the clerk, their 
principal, whose honesty and fidelity was the express obligation of their 



790 I N  THE SUPREME COURT. [217 

undertaking. The defendants could have done all that they are alleged 
to have done and have left undone all they are alleg2d to have left undone 
and yet no injury to the plaintiffs would have resulted; they could have 
observed the statutes to the very letter and the loss i,o the plaintiffs would 
have been the same. The clerk could have embezzled the funds with or 
without strict compliance with the statutes by then defendants. There- 
fore, there was no causal connection between tht: alleged acts of the 
defendants and the loss alleged to have been sustained by the plaintiffs. 
I h d s o n  v. M c A r t h u r ,  152 N.  C., 445. 

The taproot of this case is the criminal conduc; of the former clerk 
of the Superior Court of Gates County. The relators as sureties vouched 
for his honesty. They have stepped into his shoes and made good his 
peculations. Liabilities, and not rights, flow from criminality. Reyno lds  
c. Reyno lds ,  208 N .  C., 428. 

We conclude that the demurrers were properly sustained, and that the 
judgment dismissing the action should be affirmed. I t  is so ordered. 

Affirmed. 

WINNIE WOOD WALSTON ET AL. V. SUSAN MORGAN ET AL. 

(Filed 28 February, 1040.) 

APPEAL by plaintiffs from ATimocks, J., at Noveinber Term, 1939, of 
PASQUOTANK. 

Petition for partition. 
Petitioners and respondents are owners of a tract of land in Pasquo- 

tank County containing approximately 78 acres. Those owning. i j /s  in 
interest prayed for actual partition of 56 acres and a sale of the remain- 
ing 22 acres. The owners of 3/8 in interest alleged that partial partition 
under C. S., 3227, could not be had without substantial loss and prayed 
for a sale of the whole tract. 

Upon facts found by the court favorable to the view of those holding 
the minority interest the entire tract was ordered to 3e sold for partition, 
it being recited in the judgment that "upon the foregoing, the court 
bring of the opinion that a sale of said lands is pi70per and necessary, 
and that, as a matter of law, the court is without rij;ht to order a parti- 
tition according to either of the modes or methods proposed and re- 
quested by the petitioners." From this order the petitioners appeal. 

R. Clarence Dozier  f o r  plaint i f f s  and certain  respondents,  appellants.  
M c M u l l a n  & M c M u l l a n  for appellees. 
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PER CURIAL The judge of the Superior Court concluded that a sale 
of the entire tract was necessary and proper on the facts found and set 
out in the record. What has occasioned the appeal is the further state- 
ment in the judgment that the court was without right, as a matter of 
law, to order actual partition in part and sale in part. This, however, 
is predicated "upon the foregoing" and the court's opinion based thereon 
that a sale of the whole tract was "proper and necessary.'' As thus 
understood, it would seem that only a discretionary order is presented for 
review. Taylor  v. Carrow, 156 N. C., 6, 72 S. E., 76. 

Affirmed. 

ADA McCOY v. I. H.  VASHOOK AND DELIA VANHOOK; CHARLES A. 
ROGERS. EXECCTOR; NORA VANHOOK, ANNIE VAXHOOK, HARVEY 
D. VANHOOK, LEX VANHOOK AND KATE VANHOOK. 

(Filed 28 February, 1940.) 

APPEAL by plaintiff from Pless, ,T., at December Term, 1939, of 
MACOX. No error. 

This was a civil action instituted in Macon Superior Court by the 
plaintiff, Ada McCoy, against the defendants, to recover judgment on a 
note owned and held by plaintiff against the defendant I. H. Vanhook, 
and to have I. H. Vanhook, a nonresident, declared the beneficial owner 
of the land described in the complaint and a trust declared therein and 
subjected to the payment of said indebtedness. 

Since the institution of the suit Delia Vanhook has died leaving a will 
and testament naming Chas. A. Rogers as executor of her estate, and 
devising all property claimed by her, real and personal, including the 
subject matter of this action, to Nora Vanhook, Annie Qanhook, Harvey 
D. Vanhook, Lex Vanhook and Kate Vanhook, who were made parties 
to the action. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. I s  I. H. Vanhook indebted to the plaintiff, and, if so, in what 
amount ? Ans. : 'Yes, $1,970.74.' 

''2. Did I. H. Vanhook furnish money with which to purchase the 
land described in the complaint ? Ans. : 'NO.' 

"3. I f  so, what amount ? Ans. : 'Nothing.' 
"4. At the time of furnishing said money did I. H. Vanhook retain, 

in the State of North Carolina, sufficient property available for the 
satisfaction of his then creditors? Ans. : 'No.' 
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" 5 .  I f  so, was the money so furnished by I. H. Vanhook derived from 
property in North Carolina then available for the satisfaction of his 
then creditors ? Ans. : 'No.' 

"6. Did his so furnishing such money hinder, delay or defeat the 
plaintiff in the collection of her debt against I. H. Vimhook? Ans. : 'No.' 

"7. Did Annie Vanhook furnish money with which to purchase the 
land described in the complaint, and, if so, what amount? Ans.: 'Yes, 
$400.00.' " 

The court below rendered judgment or1 the verdict. The plaintiff made 
numerous exceptions and assignments of error and appealed to the 
Supreme Court. 

Gray & Christopher for  plainti f f .  
Jones & Jones and G. L. Houk for defendanfs. 

PEH. CURIAM. After reading the record and able tr iefs  of the litigants 
we do not think that  any of the exceptions and assignments of error made 
by plaintiff can be sustained. The controversies uere  mainly those of 
facts, which outside of the issue of indebtedness found for plaintiff 
against I. 11. Vanhook, were found for defendants. 

We think that  the exceptions and assignments of error made by plain- 
tiff to evidence and the charge of the court below were not to her preju- 
dice. 

The setting is of interest: The plaintiff recovered a judgment against 
I. H. Vanhook for a deficiency in a land mortgage held by plaintiff, 
which she claimed was worthless mountain land. Nora Vanhook, one 
of the defendants, lives a t  the old Vanhook Home Place in Macon 
County, N.  C. At  the time of the trial she was about 78 years of age. 
I. H. Vanhook, on 11 November, 1891, left for Alaska. There were left 
a t  home Delia Vanhook, Nora Vanhook, R. A. Vanhook, who married 
Annie Vanhook. The two sisters whom I. H. Vanhook left a t  the Old 
Home Place loaned him every cent of their money to start life with, and 
this he paid back. Nora  Vanhook testified, in pa r t :  "My sister, my  
youngest brother and myself looked after our parents, and Harve (I. H. 
Vanhook) sent us money to help us. Harve Vanhook never sent any 
money to me for the purpose of buying him any land. I f  he wanted 
any land he would have come and bought it. ' H a v e  never did tell me 
he wanted any of this money sent me to buy land for him. We were 
trying to save our home and saved every penny we could get. My  sister- 
in-law put in four or five hundred dollars, and my  sister and I put in 
every penny we could get. My  brother has sent us money since he has 
been there. We paid off these obligations. We were not buying any 
land for him. When we needed money to pay off these obligations my  
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brother would send it to us if he had it.'' I t  seems that I. H. Vanhook 
was never unmindful of his duty to see that his aged unmarried sisters 
did not want for proper shelter, or the other necessities of life. And 
during the one-half century of his absence, this obligation, from the evi- 
dence, was faithfully carried out. He sent money when called upon, 
without restriction as to its application. 

The court below charged the law applicable to the facts fully and care- 
fully. The jury has found the main issues in favor of the defendants. 
We can see no reason to disturb the rerdict or judgment rendered thereon. 

No error. 

ADDIE 0. WHITE, ADMIXISTRATRIX O F  THE ESTATE O F  CriRL 3. IVHITE, V.  

SOUTHERK RAILWAY COMPANY. 

(Filed 10 April, 1940.) 

APPEAL by plaintiff from Bobbi t t ,  J., a t  October Term, 1939, of 
CLEVELAND. Affirmed. 

Civil action to recover damages for wrongful death. 
On 9 August, 1937, deceased was in an intoxicated condition to the 

extent that he would stagger when he walked. He  left Lilly Mill about 
6 9 5  p.m. and went to and along the railroad track toward the railroad 
trestle. About thirty or forty minutes later his body was found at the 
foot of the railroad embankment near the trestle. His body was bloody 
and muddy; his jugular vein was bursted; he had chest injuries and six 
or eight ribs were broken, one of which punctured his heart, and his 
clothing was torn. 

At the conclusion of all the evidence, on motion of the defendant, the 
action was dismissed by judgment of nonsuit. Plaintiff excepted and 
appealed. 

Gerald B. Gofor th ,  Joseph  M .  W r i g h t ,  and Horace K e n n e d y  for plain- 
tiff, appellant.  

W .  T .  Joyner ,  D. Z. Xezuton, and R. C. Howison ,  Jr., for defendant ,  
appellee. 

PER C ~ R I A X .  The plaintiff has failed to bring her case within the 
decisions in Nenderson  v. R. R., 159 N. C., 581, and George v. R. R., 215 
N. C., 773, 3 S. E. (2d), 286. Harr i son  v. R. R., 204 N. C., 718, 169 
S. E., 637, and cases there cited, and C u m m i n g s  v. R. R., ante, 127, are 
controlling. 

The judgment below is 
Affirmed. 
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F R Y E  CHEVROLET COMPANY, INC., v. 0. J. HOLDER,  COLINE S. 
EDMISTEN AND J. C. EDMIST19N. 

(Fi led  10  April, 1940.) 

APPEAL by plaintiff from Cowper ,  Special Judge ,  a t  January Term, 
1940, of GALDWELL. NO error. 

From judgment on verdict in favor of defendant J. C. Edmisten, 
plaintiff appealed. 

P r i t c h e f t  & Str ickland for plaintif f ,  appel lant .  
M a x  C .  W i l s o n  for defendant ,  appellee. 

PER CURIAM. Plaintiff instituted action on a note which it was al- 
leged defendant J. C. Edmisten had endorsed. This defendant denied 
that he had endorsed the note, or authorized anyone to sign his name 
thereto. The jury accepted the defendant's version of the transaction 
and rendered verdict in his favor. On the record, we find no ruling of 
the court below which would justify setting aside the verdict and judg- 
ment. The plaintiff's assignments of error cannot be sustained. 

No error. 

C. E. H I L L  v. HUGH WINSLOW. 

(Fi led  10 April, 1940.) 

APPEAL by plaintiff from Cowlper, Special Judgo,  at Norember Term, 
1939, of PITT. 

J .  C .  Lan ier  for plaintif f ,  appellant.  
A lb ion  D u n n  for de fendan t ,  appellee. 

PER CVRIAM. The plaintiff alleges that he was riding in a trailer 
attached to the automobile of the defendant and that the negligence of 
the defendant, which was the proximate cause of his injury, consisted of 
said automobile "being operated in a careless, rcxkless and unlawful 
manner, and in reckless disregard of the rights and safety of this plain- 
tiff, in that the car was being operated on a narrow and bumpy dirt 
road a t  an excessive rate of speed with respect to the condition of the 
road." 
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We have examined the evidence offered by the plaintiff and concur in 
his Honor's ruling that  i t  fails to sustain the allegations of the complaint. 
The judgment as in case of nonsuit entered a t  the close of the plaintiff's 
evidence is, therefore, 

Affirmed. 

J. L. THOJIPSON v. DR. P E P P E R  BOTTLERS CORPORATIOS. 

(Filed 17 April, 1940.) 

APPEAL by plaintiff from Gzuyn, J., at  November Term, 1939, of 
IREDELL. 

Civil action to recover for alleged actionable negligence. 
The pleading and evidence disclose that  defendant is a corporation 

engaged in the business of bottling a soft drink known as "Dr. Pepper," 
in Charlotte, Nor th  Carolina; that  i t  distributes the "Dr. Pepper" in 
bottles to retail dealers in Mooresville, Iredell County, North Carolina, 
and elsewhere to be sold for human consumption, for which purpose 
defendant advertises i t  as a refreshing and health-giving beverage; that  
defendant directly or through its agents and employees a t  the times here- 
inafter mentioned "sold or left for sale" bottled "Dr. Pepper" with the 
Tuxedo Billiard Parlor in Mooresville, Kor th  Carolina. 

Plaintiff further alleges and defendant for lack of information denies 
that  on night of 4 July,  1938, plaintiff, after buying a bottle of'"Dr. 
Pepper" in said Tuxedo Billiard Parlor,  drank a part  of i t  and discov- 
ered therein a foreign substance and was made sick thereby. 

Plaintiff offers evidence tending not only to support the further allega- 
tion but tending to show that  some time in July, 1938, within five or 
six days from the time plaintiff purchased the bottle as aforesaid, Floyd 
Beaver and Corbitt Moore found in a bottle of "Dr. Pepper," bought 
in the Shell Filling Station a t  the corner of Main and Moore, something 
like a piece of meat "as big as the end of your thumb, green looking on 
one side and black looking on the other,'' with manufacture and sale of 
which there is no evidence to connect defendant. 

Plaintiff appeals to Supreme Court from judgment as of nonsuit 
entered a t  close of his evidence, and assigns error. 

Zeb V .  T u r l i n g t o n  for plaintif f ,  appel lant .  
Land  & Sowers  for defendant ,  appellee. 
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PEIZ CURIAM. NO new question of law is raised .n this case on appeal. 
Hence, in accordance with well settled applicable principles of law as 
enunciated in E n l o e  v. Bot t l ing  Co., 208 N.  C., 305, 180 S. E., 582, and 
numerous decisions subsequently rendered, the evidence appearing here, 
laken in the light most favorable to plaintiff as is required in consider- 
ing demurrer to evidence, C. s., 567, is insufficient to take the case t o  
the jury. 

The judgment below is 
Affirmed. 

SERVICE INSURAKCE & REALTY COMPAKY v. .I. A. GILES ET AL. 

(Filed 8 June,  1940.) 

APPEAL by defendants from Carr ,  J., at October Term, 1939, of 
ORANGE. 

Civil action to recover commissions for procuring purchaser of real 
estate to whom conveyance was afterwards made. 

Epon denial of liability and issues joined, the c,tse resulted in verdict 
and judgment for plaintiff, from which the defendants appeal, assigning 
errors. 

L. J .  P h i p p s  for plaint i f f ,  appellee. 
C .  P. H i n s h a w  for defendants ,  appellants.  

PER CURIAM. The case was tried upon the principles announced in  
M c C o y  v. T r u s t  Co., 204 N. C., 721, 169 S. E., 644; T r u s t  Co.  v. Goode, 
164 N .  C., 19, 80 S. E., 62; and T r u s t  Co.  v. A d a m ,  145 N .  C., 161, 58 
S. E., 1008. The controverted issues of fact were resolved by the jury 
in favor of the plaintiff. The record is free from reversible error. 

No error. 

AMERICAS DISCOUNT CORPORATION v. MEXESE WILLIARD. 

(Filed 8 .June, 1940.) 

APPEAL by defendant from Clemefz t ,  J., at October Term, 1939, of 
GUILFORD. 

T h o m a s  T u r n e r ,  Jr . ,  for p la in t* i f ,  appellee. 
W a l s e r  & W r i g h t  for de fendan t ,  appel lant .  
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PER CURIAM. This is an action to recover the possession of an auto- 
mobile instituted in the municipal court of the city of High Point, 
wherein from an adverse judgment the defendant appealed to the Supe- 
rior Court of Guilford County. I n  the Superior Court judgment was 
entered overruling the assignments of error of the appellant and affirm- 
ing the judgment of the municipal court. From this judgment the 
defendant appealed to the Supreme Court, making the single assignment 
of error "the judgment as signed affirming the judgment of the municipal 
court." 

We have examined the judgment of the Superior Court and find therein 
No error. 

DASIEL MASON v. R. M. BRAWLEY, JR.  

(Filed 8 June, 1940.) 

APPEAL by plaintiff from Olive, Special Judge, at November Term, 
1939, of GUILFORD. Affirmed. 

James E. Colfrane and W .  Henry Hunter for plaintiff 
Zeb V .  Turlington and John W .  Ca,ffey for defendant. 

PER CURIAM. At the conclusion of plaintiff's evidence, motion for 
judgment of nonsuit was allowed. An examination of the evidence 
offered by the plaintiff leads us to the conclusion that the plaintiff has 
failed to offer any substantial evidence of actionable negligence upon the 
part of the defendant. Plaintiff was struck while he was attempting to 
cross the highway in front of defendant's motor vehicle. The judgment 
of nonsuit is 

Affirmed. 

(Filed 19 June, 1940. ) 

~ P P E A L  by defendant from Stevens, J., at October-November Term, 
1939, of FENDER. 

Civil action to recover for lumber sold and delivered. 
The defendant, a general contractor of Richmond, Va., was under 

contract to build a house in Wilmington, 5. C. On competitive bidding, 
the Charles R. Barnes Lumber Company, of Raleigh, N. C., was awarded 



798 I N  THE S U P R E M E  COURT. [2 17 

the contract to furnish the lumber according to specifications. The 
lumber company in turn placed a part of the orcer with the plaintiff, a 
sawmill operator of Rocky Point, N .  C., to be filled. I t  is in evidence 
that the plaintiff declined to fill the order from the lumber company and 
so notified the defendant. Whereupon the defendant notified the lumber 
company that  he would purchase the needed lumber on the open market. 
The lumber was thereafter purchased from the plaintiff by defendant's 
foreman. 

Plaintiff billed the defendant for the lumber on 13 September, 1937, 
which amounted to $381.44. Payment was declined on 18 September, 
1937, on the ground that  the lumber was furnished under a contract with 
the Barnes Lumber Company, to whom plaintiff was informed he should 
look for payment. The defendant paid the Barnes Lumber Company for 
the lumber in question on 20 October, 1937. 

Upon denial of liability and issue joined, the jury responded in favor 
of the plaintiff, and from judgment thereon, Ihe defendant appeals, 
assigning errors. 

C l i f t o n  L. Moore ,  C. E. M c C u l l e n ,  Jr., and  I. (7. W r i g h f  for p la in t i f f ,  
appellee.  

R o u n t r e e  & R o u n t r e e  for  de f endan t ,  appe l lan t  

PER CURIAM. The legal questions involved are not altogether free 
from difficulty, albeit the Charles R. Barnes Lumber Company, who has 
received payment for the lumber in question, is not a party to the action. 
Plaintiff omits to explain why he declined to fill the order for the Barnes 
Lumber Company when he had the needed lumber on hand. Neverthe- 
less, all disputed matters were submitted to the jury and resolved in favor 
of the plaintiff. I t  would seem that the- verdict might well have been 
otherwise. However, the issue was for the jury. No  doubt the defend- 
ant's failure to protect himself by refusing to pa*y the lumber company 
after notice of plaintiff's claim had much to do with the result. The 
exceptive assignments of error are apparently inmfficient to warrant a 
new trial. The verdict and  judgmrnt  will he uphcld. 

No  error. 
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(References are  to the Bnalytical Index, which begins on page 833, 
and to the case.) 

Abatement and Revival-Survival of 
actions for negligent injury causing 
death see Abatement and Revival 

11, W h i t e  v. Comr.~ .  of Johnstoi i ,  
329. 

A. B. C. Act-See Intoxicating Liquor 
f 2, S .  v. Elder ,  111. 

Academic Qnestionc-See Appeal and 
Error 4, Efird v. Comrs.  o f  For- 
sy th .  691. 

Acceptance-Offer and acceptance of 
offer by mail see C'ontracts § 4, 
Board o f  Education c. Board of 
Etlucotion, 00. 

"Accident"-Within meaning of Com- 
pensation Act see Xaster and Serv- 
ant $ 40d, Bucl~anan,  v. H i g h w a u  
Com.,  173; Sin i th  v .  Creamerv  Co., 
465 ; whether disease results from 
accident see Master and Servant f 
40b. J f u c R n e  7,. L'ncmployment Com-  
pensation Com., 769; death by acci- 
dental means within ilouble indem- 
nity clause see Insurance 1 41, W a r -  
t-c n v. Ins .  Co., 70,7 ; accident and 
health insurance see Insurance f 28, 
Oak7cy v. Casual ty  Co., 130. 

.Ickno!i ledgment-Of dt'edq from wife 
to llnsband see Husband and Wife 

4b. Fisher v. Fisher.  70. 
Actions-Only one action can be main- 

tainccl to recover items of damages 
re<ulting from single wrong see 
.Judgments $ 32, B r u t o n  v. Light  
Co.. 1 :  survival of actions for negli- 
gent injury causing death see Abate- 
ment and R e ~ i v a l  § 11, W h i t e  2). 

Comrs. of Jolinston,  329; actions 
against the State see States 2a, 
Ina. Co. c. Gnenzploynzent Compen- 
sat ion Conz., 405 ; election of reme- 
dies see Election of Remedies, Sinap- 
son  v. Oil Co., 542; scope of De- 
claratory Judgment -4ct see Declara- 
tory  Jzcdgnzcnt Ac t ,  I n s .  Co. v. 77)~- 
t nzplo?/ment Compensation Com., 
495; Redmond v. Farth ing ,  678; en- 
joining resort to action a t  law see 

Injunctions $ 5 .  Roone c. Boonc, 
722; misjoinder of parties and 
causes see Pleadings 16, Burleson 
u. Burlcsom, 336; El l i s  c. Brozcn, 
787. 

Admissions-In pleadings see Evi- 
dence f 42f, C u m m i n g s  v. R. R., 
127; by agents see Evidence 5 42d, 
Brozcn c. X o n t g o m e r y  W a r d  & Co., 
368; Jones v. Clcevrolet Co., 693; 
by counsel see Criminal Law 34e, 
S .  a. R e d m a n ,  483; defendant's ad- 
mission that  he shot deceased is not 
a n  admission that  he inflicted fatal 
injury see Homicide § 16, S. v. Red-  
m a n ,  483. 

Adoption-Right of adopted child to 
inherit see Descent and Distribu- 
tion § 6, W a r d  0. H o w a r d ,  201 ; 
consent of natural parents see Adop- 
tion 1 3, W a r d  v. H o w a r d ,  201; 
jurisdiction and proceeding for 
adoption in general see Adoption 5 
4, Tl'ard v. Hozcard, 201. 

Adverse Possession -Actual, hostile 
and exclusive possession in general 
see Adverse Possession f 3, Cars- 
well  v. Creswell ,  40; adverse posses- 
sion against trustees and charitable 
and religious trusts see Adverse 
Powession $ 4b, Carawell 2;. Crcs- 
?cell, 40; adverse possession by heirs 
or devisees see Adverse Possession 
§ 4g, Barre t t  v. Wil l ian ts ,  175; ad- 
verse possession of streets or other 
public places see Adverse Possession 

11, Carstcell v. Creswell ,  40: time 
necessary to ripen title by adverse 
possession under color of title see 
Adverse Possession 13c, Caiwccll  
v. C r e s ~ c e l l ,  40 ; relevancy and com- 
petency of evidence see Adverse Pos- 
session f 18, B a r r e t t  v. W i l l i a m s ,  
175 ; sufficiency of evidence, nonsuit 
and directed verdict see Adverse 
Possession 19, Barre t t  v. W i l -  
l iams ,  175. 

Agency-See Principal and Agent. 
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Agriculture-Actions for breach of 
lease contracb see Agriculture 5 7e, 
Williams v. Bruton, 699. 

Blias Summons-See Process 5 12. 
bfintz v. Frink, 101. 

Alienation of Affections-Restraining 
husband from instituting action for, 
see Injunctions 5 5, Boone I;. Boone, 
722. 

Alimony-See Divorce 5 5 14, 15, Bar- 
ber v. Barber, 422. 

Allotment-Action for failure of land- 
lord to give tenant tobacco allot- 
ment stipulated see Agriculture 5 
7e, Williams v. Bruton, 699. 

Amendment-Of pleadings after deci- 
sion on appeal see Pleadings 5 23, 
Harris v. Board of Education, 281; 
Scott v. Harrison, 319; Cody o. 
Hovey, 407; Johnston County a. 
Rtewart, 334. 

"Andv-See Estates 5 16, Jones v. 
lt'aldroup, 178. 

Ani~nnls-Stock Law see Animals 5 2, 
Gardner v. Black, 573; recovery of 
damages inflicted by domestic ani- 
mals see Animals 5 3, White v. 
Conzrs. of Johnston, 329. 

Answer--4mendment after demurrer 
to affirmative defense see Pleadings 
5 23, Cody v. Aovey, 407. 

Appeal and Error-Appeals from In- 
dustrial Commission see hlaster and 
S e r ~ a u t  5 65,  Farmer c. Lumber 
Co., 138; Cook v. Lnnzber Co., 161; 
Bucltariu?~ v. Highway Com., 173; 
Stallc up P .  Wood Tuiwing C'o., 302 ; 
appeals in  criminal cases see Crim- 
inal Law ; appeals to Superior Court 
from clerk see Courts 5 2c. Hill c. 
Y o u ~ g ,  114 ; in homicide prosecu- 
tions see Homicide 5 30, R. v. Me- 
Vanus, 443; nature mld grounds of 
appellate jurisdiction in general see 
Appeal and Error 1 ;  Cox v. Kin- 
 ton, 391 ; judgments appealable : 
premature appeals see Appeal and 
Error 8 2, Hyman v. Edwards. 342: 
Panel ('0. v. Ipock, 376; Knight 1.. 

Little, 681 ; academic questions and 
advisory opinions see Appeal and 
Error 5 4, Efird a. Coinrs. of For- 
a!/th, 691 ; form and sufficiency of 
esceptious see Appeal and Error 8 
61). IIolding c .  Duniel, 473: objec- 

tions and exceptions to evidence and 
motions to strike see Appeal and 
Error 5 6e. Edgerton 2'. Johnson, 
314; parties entitled to complain 
and take exception see Appeal nnd 
Error 5 6g, 1-aughn c. Booker, 479; 
theory of ti'ial see Appeal and Er- 
ror 5 8, Joncs 2;. Waldroup, 178: 
matters not appearing of record see 
Appeal and Error 5 21, Barker 1.. 

Pnllller, 519 : conch~siveness and ef- 
fect of record see -4ppeal and Error 
5 22, McGuinn v. High Point, 449: 
Petty r. Lemons, 492; waiver of 
exceptions t ~ y  failure to assign same 
as  error see Appeal and Error 5 25, 
Rosc v. Batik, GOO; abandonment of 
exceptions by failure to discuss 
same in bricbfs see Appeal and Error 
5 29, Barnes v. Wilson, 190; Rose 2'. 

Banlc, 600: review of discretionary 
matters see Appeal and Error 5 37b. 
JfcClan~roeit c. Ice Co., 106: Cody I . .  

Hovcy, 407; review of findings of 
fact other than in injunctive pro- 
ceedings see Appeal and Error 5 
37e, Cmbtrr'e 11. Sales Co., 587 ; Rose 
o. Bank, 600 ; presumptions and bur- 
den of shoniug error see Appeal and 
Error 8 38, R. R. v. Throwcr, 77 : 
T o l l c ~  c. ("reamery Co., 255 ; Mc- 
Cune c. Zlffr. Go., 351; harmless and 
prejudicial error in general see -41)- 
pen1 and Error 5 39e, R. R. z.. 
Thrower, 77;  Tolley v. Creamer!! 
Co., 255; Barnes 1'. Wilson. 190: 
error cured by verdict see Appeal 
and Error (! 39b, .MeClamroch v. Ice 
Co., 106 ; harmless and prejudicial 
error in atlmission or exclusion of 
evidence see Appeal and Error 5 
39d. JfcClamroclt v. Ice Co.. 106: 
'l'ollcy c. C,.eanzeru Co., 285 : Brown 
r .  Montgot t o ! j  Ward 6 Co., 368: 
E d g t  rton I -  Jollnson, 314 ; harmless 
and prejudicial error in instructions 
see Appeal and Error 5 39e, Oakle!! 
2;. C'asuult~ Co., 160: Ternpleton 2'. 

Kclleg, 164; Ba~rres v. Wilson, 190; 
Suieed v. d be?/ounia, 644; review in 
injunction proceedings see Appeal 
and Error 8 3712. Rosser v. Mat- 
thewe. 132 Beam e. Rutledge. 670: 
VeGuinn c. High Point, 449: Yad- 
1;rtr Countl, r .  High Point, 482 ; re- 
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view of judgments on findings of 
fac t  see Appeal and  Er ro r  40% 
~llcCor?nrcl; c. Proctor,  23 : Rossel 
c. Vntt l rer~~s .  132 ; Smith  v. Mineral 
Co., 346; J l c C u ~ ~ e  v. Mfg. Co., 351; 
11700d c. l1700dbr~ru & Pace, 356; 
Rose o. Bunk. 600: review of orders 
on motions to  str ike aee Appeal and  
Er ro r  $ 40b, Lzcntbcr CO. c. Ed-  
wards,  251 ; review of judgn~ents  on 
nlotions to nonsuit see Appeal and  
Er ro r  § 40e, BIOICI ,  v. . lfo~ltgov~eru 
Tl7ard & Co., 368; Borkcr  v. Palmer,  
519 ; review of judgments Upon de- 
murrer  see Appeal and  Er ro r  5 40f, 
l l ' l~ i te  2.. C'o~ntx of Johnston, 329; 
P(/?.ka r'. P~.r? t rc to~i .  361 ; review of 
consti tutio~lal  questions see Appeal 
and  Error  5 40g. Rhodes, Ilzc.. v. 
Raleigh, 6'27; questions necessary to  
be cletermined see Appeal and  Er ro r  
5 41, Gard~re r  v. Block, 574; Bank 
2.. Morsll b/rm. 6% ; determination of 
petition to rehear  see Appeal and  
Er ro r  p 43, Best R C'o. v. Maxwell, 
134 ; Templetotb c. Kclley, 161;  law 
of the  case see Appeal and  Er ro r  
4 49a, Scott  a. Hnrrison, 319: Codu 
c. Hovel/, 407; Gcorqe v. R. R., 654; 
1l7arren v. Ills. Co., 703. 

Appearance-Special appearance see 
Appearance 1. J l in tz  v. Fr ink ,  
101:  effect of appearance see h p -  
pearance $ 211, ('(1 rtr rllo.+TT'right Co. 
c. B11~tlie Btos.  Co., 583. 

Arhitration and  Award-Notice, hear- 
ings and apprai*nls see Arbitration 
and  Award 6, Grisws v. I12.3. CO.. 
259 ; re%nbn~i.cioii to  arbiters see 
Arbitration and Award 1 9, Grimes 
c. Ins. Co . 239; award  a s  bar  to  
action see Art)itrntion and  Award 

12, Grir1~i.s L;. IIIS. C'O., 239. 
Arreqt--1Iunicipnlity ac ts  in exercise 

of gorer imenla1 fnnction i11 making 
arrebt see Mnnicipal Corporations 
5 12. Pq1.h.s c. P r i~zcc to~ i ,  361; de- 
linquent t ax  collector rnny not make 
ar res t  see T ~ ~ a t i o l l  5 34, H e u r ~  v. 
Wall, 363; bond of clelinqueiit t a x  
collector not liable f o r  \vrongful a r -  
rest  see Principal and  Surety 5a, 
T17all c. Hclzry, 365; ar res t  by offi- 
cers without war ran t  see Arrest  8 
Ib ,  6. 1;. Wrau, 167;  resisting a r r e s t  
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anti interference with officers mnli- 
ing ar res t  see Arrest  4 3, S. z'. 

T ~ ' I Y ~ ! I ,  167. 
Asbehtosis-See Master and Se rva i~ t  § 

40h, Blnssir~game v. Asbestos Co.. 
223. 

Asphalt Tile-Rate classification for,  
see Carriers $ 14. IC .  R. v. Throlcer. 
FF 
( 1 .  

Assault-On a female see &ape 5 5b. 
R. v. Krriah,  399; liability of bus 
company for  assault  on passenger 
see Carriers 21b, TFrZson v. 13118 
Lilies, 586: sufficiericy of evidence 
and  nonsuit see Assault 11, S. c. 
Wrau,  167. 

Sssignmrnts-Of insurance policy see 
I~ l sn rance  8 14, Land Bank  z'. Fos- 
ter, 415 : judgment clrbtor held not 
entitled to a t tack  assignment of 
judgment see Judgments  8 39, Bnnl; 
v. 31cIr'( I-, 623 ; choses assignable 
see Assignments 1 ,  Lumber  Co. v. 
Edwards .  251; R~clinznlz v. Hol- 
shouacr. 377. 

Assignments of Error-Secessity for. 
see Appeal and  Er ro r  § 25, Rose c. 
Bank. 600. 

Assistance. Wr i t  of--Restraining exe- 
cution of wr i t  of assistance see As- 
sistance, Wri t  of, § 5, Davis v. Land 
Brink. 145. 

Attorney and Client-Withdrawal of 
at torney a s  constituting "aurprise" 
i r e  .Judgments $ 22e. Roediger I .  

6(1pos. 93; preunmption of anthor i t j  
of at torney to  sign consent judg- 
ment see Jndgments 5 1, Kce~z e. 
Parker .  378 : admissions of counrel 
see Criminal Law $ 34e, 6 .  v. Red- 
man, 483 : argument and conduct of 
counsel see Criminal I.aw 5 51, S. r'. 

Tl~o~?bpson, 698: r ight to  be repre- 
sented by attorney see ,\ttorney and 
Client 1 4. Rocdrger' c. Sapos. 95 :  
r ight of a t t o r n ~ y  to  wi thdraw from 
the  case see Attorney and  Client 8 
7, Eoediger v. Sopos. 9:. 

Automobiles-Power of n1unicil)ality 
to  levy t a x  on merchants deliveriug 
merchandise by automobile see Mu- 
nicipal Corporations § 42, Ken11 11 
Co. 1;. Brevard,  269; service of 
process on nonresident on7ner see 
Process 8, Alber t s  v. -1 l b e ~  ts. 143 ; 
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Crabtree v. Sales Co., 587; public 
indemnity bonds of taxis see Insur- 
ance 48, P e t t ~  a. Lemons, 492; 
Murray v. Plyler, 494; collision with 
mule on highway see Animals 5 2, 
Gardner c. Black, 573; liability to 
bus passenger see Carriers $ 21b, 
TVilson v. Bus Linea, 586 ; parking 
meters see Municipal Corporations 
5 39, Rhodes, Inc.. a. Raleigh, 627; 
driver's administratrix may not set 
up cause for wrongful death against 
codefendant in passenger's action 
for negligent injury see Pleadings 

10, Montgomery v. Blades, 654; 
warranties and liabilities between 
dealers see Automobiles 5 6c, Ald- 
ridge Motors 2;. Alexander, 760; lia- 
bility of dealer for negligence in 
dangerous defects see Automobiles 

6d, Joncs a. Chevrolrt Go., 693; 
emergencies see Automobiles 5 8, 
Guthrie c. Gocking, 476; speed in 
general see Automobiles 8 12a, 
Clarke 2;. Martin, 440 ; Smart v. 
Rodgera, 560 ; stopping, starting and 
turning see Automobiles $ 13, But- 
ner v. Spease, 82 ; G~ithr ie  v. Gock- 
i i i g ,  476 : parking and parking lights 
see Automobiles 8 14. Clarke v. Mar- 
tin, 440; sufficiency of evidence on 
issue of negligence see Automobiles 

18a, Clarke v. X a r t i ? ~ ,  440; con- 
tributory negligence see Automobiles 
$ 18c, Clarke v. Vartin, 440; con- 
curring and intervening negligence 
see Automobiles $ 18d, Butner v. 
Speasc, 82 ; Guthrie a. Gocking, 476; 
instructions see Automobiles 8 18h, 
Smart 2;. Rodger~ ,  560; parties lia- 
ble to guests and passengc.rs see 
Automobiles $ 21, But~re r  c. Spease, 
82; Cole c. Motor Co.. 756; liability 
for agent's driving in scope of em- 
ployment see Automobiles $ 24b, 
C'ole u. Afotor Co., 756; instructions 
on issue of respondeat superior sce 
hntomohiles 5 24d, Tcmplcton a. 
liclley, 164; family car doctrine see 
Sutomobiles $ 25, T7aughn v. Booker, 
479. 

"Average Weekly WageH-See Master 
and Servant $ 41a, Mion D. Marble 
& Tile Co., Ivrc., 743. 

13ailment-Nature and requisites see 

Bailment 1, Bod11 C'o. 2;. Corbitt 
Co., 204. 

13anlrs and Banking--Whether bank is 
holder in clue course of note see 
Bills and Notes 5 0f. Bank v. Marsh- 
burn, 688; joint deposits see Banks 
and Banking $ 7f, Redmond v. 
Farthing, 6'78. 

13astards-Lil;iitations on prosecutions 
for failure to support, see Bastards 

7, 8. C. Xillia11, 339 ; S .  a. Hodgrs, 
625. 

Betterments-Snture and requisites of 
claim for bettern~ents see Better- 
ments $ 1, Lunlber Po. 2'. Edwards, 
251. 

Bill of Discolery-Sature and scope 
of remedy :'or examination of ad- 
verse party see Bill of Discovery § 
1, Knight v. Little, 681; nature and 
scope of remedy for inspection of 
writings see Bill of Discovery $ 8, 
Rivenbark z .  Oil Corp., 592 ; appli- 
cation and :lffidavits for inspection 
of writings see Bill of Discovery 5 
9, Rivrnbarl: v. Oil Corp., 592. 

Hills and Notes-Prosecution for forg- 
ing check see Forgery; instrument4 
negotiable w e  Bills and Notes 5 6, 
T7enable v. Express Co., 548; who 
are- holders in due course see Bills 
and Sotes $ 9f, Venuble a. Exprcss 
Co., 348 ; Bcwk c. Marshburn, 688 ; 
issuing worthless checks see Bills 
and R'otes $ log, S. v. Dozcless, 589; 
discharge by judgment and rights of 
parties to rote  inter se, see Billr 
and Notes $ 20, Saieed c. Abel/ou)tis, 
644; presunlptions and burden of 
proof see Rills and Notes 5 25. 
Joqtes v. Ttaldroup, 178: instrnc- 
tions see Bills and Notes $ 20, Ba~zl; 
a. Marshburn. 688. 

Bottlers-Explosion of bottle in cus- 
tomer's hand see Negligence $ 3, 
Bahkenaai v Bottlilzg Co., 552. 

Boundaries-Questio~ls of law and 
questions of fact see Boundaries $ 
1, Clegg v. Canadlt. 433: calls to 
natural objezts see Boundaries $ 4, 
C'legg v. Canadg. 433: nature and 
grounds for processioning proceed- 
ings see Bcundaries $ 6. Hill n. 
Yottng, 114; parties and procednre 
see Boundaries 5 9. Htll a. Youtfg, 
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114; issues and  burden of proof see 
Boundaries 5 10, Hill  v. Young, 114. 

Brakes--Liability of dealer fo r  put- 
t ing second-hand c a r  with defectire 
brakes on the  highway see Automo- 
biles 8 6d, Jones  v. Checrolet Co., 
693. 

Breach of Marriage Promise-De- 
fenses, see Breach of Marriage 
Promise 2, IVlndrrs v. Powers. 
580. 

Breach of the  Peace-Right to a r r e s t  
to prevent, see Arrest  5 1, S. v. 
TVray, 167. 

Briefs-Exceptions not brought for-  
ward in briefs a r e  deemed aban- 
cloned see Appeal and  Er ro r  $ 29, 
Barnes  v. Wilson, 190; Rose v. 
Bank, 600; Criminal Law 79, S. z'. 
Cox, 177 ; dismissal fo r  fa i lure  to  
file see Criminal Law 80, S. v. 
Hopkins, 324. 

Burden of Proof-Eurden of establisli- 
ing cause bf action see Evidence I 
7. Jones c. Waldroup, 178; burden 
of establishing defenses see Evi- 
dence g 8, Jones c. Waldroup, 178; 
in processioning proceedings see 
Boundaries § 10, HtlZ v. Young, 114; 
in actions in ejectment see Eject- 
ment $ 15, c. Parker .  378 ; 
Clcgg v. Canctdy, 433 ; in injunctive 
proceedings see Injnnctions 5 12, 
Comfort Sprtng Covp v. Burroughs. 
698 : presumptions and  burden of 
proof i n  criminal prosecutions i n  
general see Criminal Law 8 28a, 
S. v.  T r a y ,  167; in homicide prose- 
ciltions qee Homicide § 16, S. c. 
Redman, 483 ; of proring tha t  action 
is not barred w e  Limitation of Ac- 
tions 16, dolrn8on Ins.  Co., 139; 
S a ~ e e d  L ~ .  S b c ~ o t c n ~ s ,  644 ; burden of 
showing right to  homestead in judg- 
ment debtor's action attacking exe- 
cution sale see Homestead 8 8, 
Johnson c. S I I L ~ ,  702; proof of death  
hj- violence places burden of going 
f o r y a r d  wi th  the  evidence on in- 
surer  see Insurance § 41, Warren c. 
Ins .  Co., 703; instructions on burden 
of proof see Tr ia l  8 29c. Jones c. 
TValdronp, 178 ; Criminal Law 1 53c. 
S. c.  TYrau, 167. 

Busses-Liability fo r  in jury  to  passen- 
ger  see Carriers $ 21b, Wilson z'. 
Bus  Lines, 586. 

Carriers-Injuries t o  persons on or 
near  track see Railroads 5 10. Cunr- 
m/ngs  v. R. R., 127; Jones  z;. R. R.. 
170 : relationship of car r ier  and  pas- 
senger see ('arriers § 15, Wilson v. 
R ~ A  L ~ n e s ,  586; liability of car r ier  
f o r  in jury  to  passenger in t r a n s ~ t z ~  
see Carriers 8 21b, Wtlson 1;. BUS 
Lines, 586: ra tes  and  tariffs see 
Carrw-5 $ 14, R. R. v. Throlcer, 77. 

Case on Appeal-Dismissal for  failure 
to  file statement of, see Criminal 
I ,aw $ 80, S. c. Page, 288 ; S. c. 
Fl!wt., 345 ; S.  u. Gibson, 563. 

Certiorari  -See Criminal Law 69, 
S. v. Flynn, 345. 

Charge-See Instructions. 
Charities-Adverse possession against  

charitable t ru s t  property see Ad 
verse Possession 4b, C'arswell c. 
Creswel?, 40;  equity may empower 
trustees t o  mortgage charitable 
t rus t  see T rus t s  § 6b, Bond v. Tar-  
boro, 289; exemption of property 
f rom taxation see Taxation 5 20, 
Odd Fellows v. Szcain, 632 ; definl- 
tiona and  distinctions see Charities 
8 1. Odd Fellows c. Rlrain, 632; lia- 
bility fo r  tor ts  see ('harities 8 4: 
Herndon c. .Ilassel/, 610. 

Chastity-Unchastity a s  defense to 
breach of marriage promise see 
Breach of Marriage Promise, Wind- 
crs c. P o ~ c r s .  580. 

Chattel Mortgages and Conditional 
Sales-Satnre and requisites in gen- 
e r a l  see Chattel  l lor tgages  s l a ,  
Body Co. c. Corbrtt Co.. 264; notice. 
lien and  priorities under registered 
instruments see C l~a t t e l  Mortgages 
8 Pa, Mfg. Co. c. Vulloy, 666; rights 
and  remedies of mortgagee Gee 
Chattel  Mortgages 11, Habi t  c. 
Stephcnsoii, 447 : Sinclair  v. Croom. 
526; title and  rights of purchaser 
under registered instruments see 
Chattel  Mortgages 5 12n, M f g .  Co. 
v. Valloy, 666; title and  rights of 
parties under unregistered condi- 
t ional s a l w  contract  see Chattel 
Mortgages 12b, Rod!/ Co. 1.. Cor- 
b i t t  Co., 264: satisfaction and can- 
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cellation see Chattel  Mortgages 5 
14. Mfg. Co. v. d l a l l o ~ ,  666. 

Checks-Prosecution f o r  forging, see 
Forgery : prosecution fo r  issuing 
worthless, see Bills and Xotes 5 10~1, 
S. a. L)ozcless, 589. 

Children-Are bound by judgnieiit in 
which they a r e  represented by class 
representation see Judgments  § 29, 
C u r s u ~ l l  c. CresiL'elZ, 40;  adoption 
of children see Adoption, Ward  v. 
I3oicard, 201; right of adopted chil- 
dren to  inherit  see Descent and  Dis- 
tr ibution 6, Ward  c. Howard,  201; 
guardianship of, see Guardian  and  
Ward  ; juvenile courts see Clerks of 
Court  !j 7, Ward  v. H o ~ c a r d ,  201; 
parents '  r ight of action fo r  negligent 
in jury  to, see Pa ren t  a n d  Child § 8, 
T171iite v. Conzrs, of Johnston, 329; 
l imitations on prosecutions fo r  fail- 
lire to support  illegitimate child see 
13astards 1 7, 8. v. Krllian, 339; 
8. v. Hodges, 623; parent 's  liability 
for  negligent driving of child see 
Automobile 25. Vazigh~r a. Booker, 
470. 

Circnmstantial  Evidence-Of posses- 
sion of liquor for  purpose of sale 
see In toxica t i~ ig  Liquor $ Qb, S. v. 
Elder,  111 ; findings of Intlustrial  
Ccmmission may be hnsed upon, see 
Master and  Servant 52c, MacRue 
v.  Untrnployntent Conzpensation 
Corn., 769. 

Cities and  Town-See Jlunicipal  Cor- 
porations. 

Claim a n d  Delivery-1,iabilities on de- 
fendnnt 's  undertalring see C l r ~ i n ~  and  
Delivery 16, Panc.2 Co.  2;. Ipock, 
375. 

Class Representation-See Judgments  
29, Carswcll v. Crcslrrll, 40. 

Classification-Of t rades  and  profes- 
sions for  taxation see Taxation 5 
2a, Kenny Co. w. Brevard ,  269; Sny- 
de r  a. ~41axwel1, Comr. of Revenue, 
617. 

Clerks of Court-Jurisdiction of Supe- 
rior Court  upoil appeal from, see 
Courts 2c, Hill  1;. Young, 114; 
jurisdiction of clerlis to  enter  con- 
sent judgment see Judgments  § 2, 
Keen v. Pnrlic'r, 378; jurisdiction ns 

Juvenile Court  see Clerks of Court  
5 7, Ward  v. Horcard. 201 : commis- 
sioners and  accountant may not be 
held liable by sureties on clerli's 
bond fo r  fa i lure  to  hnl-e proper au-  
d i t  of clerk's I)oolis see Pr incip i~l  
and  S l ~ r e t y  8 1.7. Ellis c. Bro~r.11, 
787. 

Cloud on Title--Purchaser a t  t a x  fore- 
closure kcld entitled to cancellation 
of deed executed t n s  debtor see 
Tasat ion  8 42. Rt/sst~ll  7.. I'ultoir, 
701. 

Codicil-Writing 11cld not l-alid a s  a 
codicil because not signed by t e s b  
t r i s  o r  subscribed by witnesses see 
W l l s  $ 8  7, 8. Poii7 I.. ~ u r ~ c n p o ~ ~ t .  
154. 

C: o 1 o r e Officii-Bee Principal and  
Sure ty  5 ~ .  Heiiv!l 1'. Tl*all. 363. 

Commerce-Pfttition denied in action 
to  restrain c3011ection of t a x  on tlis- 
play of sarrples see Rcst d. Co. v. 
Jlax~r.eU. Conzr. of Rr.~mrrtr ,  134. 

('ommission--Of administrator see 
Exemto r s  a id Arlniinistrators 1 29, 
R o w  z.. Bnnk. G O O :  of gmrd ia i i  ser, 
Gunrdixn and  Wart1 22, Rose o. 
J ~ u I I A ,  600. 

Coninion Knonlctlge-.Tndicial notic(' 
of mat ters  v-itliin. sec Evidence 1 -5, 
1 i 7 u r ~ ~ e ? ~  c. Ins.  Co., ~ K I .  

Comninnity Playground--ldverse pos- 
session of, see Adverse Possession 

4b, Gal-swell c. C,.esiccll, 40. 
Con~pensation .kt--Workmen'c. Com- 

p e ~ ~ s a t i o n  Act see Master arid Serv- 
a n t  36 et seg., Mack 2;. Mar s l~a l l  
Field d Co. 6.5: F a r m e r  v. Lumber 
Co., 158: Cook 2.. Lunzbci Co., 161 ; 
Buclrunan 1'. Hiqh 1cc1 11 Coin., 173 ; 
Blneswgawc. 1'. Ssbcstos Co., 223; 
Stallcup v. Wood !Z'u~'tii~iq Co., 302; 
111cCune 2.. Mfq. Co.. 351 : Jforr i s  1'. 

Chcrrolet  Co., 428 ; Snzitl~ 2;. Cream- 
(I.!/ Co., 46s ; Raules c. Loftis, 674; 
Mio?~  v. Mzvble R. T11e Co., Inc., 
743; JfucRae c. I'nen~ploumc)it Coni- 
pt neation C7m., 769: Unemployment 
Compensati~m Act see Master and 
Servant 56, ef seq., 111s. CO. L'. 

17i~wnplo?jmrnt Con!pensation Con!., 
195 ; Unemployment Compensation 
Comn~ission is  S ta te  agency see 
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Sta te  8 8  1, 2a, Ins.  Co. v. Unem- 
ployment Compensation Com., 495. 

Complaint-Bmenclnlent of. a f t e r  judg- 
ment s u s t a ~ n i n g  demurrer  see Plead- 
ings § 23, Har r i s  v. Board of Edu-  
catiou, 281: Scott a. Harrison, 319; 
Johi~nton County v. Sicwart ,  334; 
misjoinder of parties and  causes see 
Pleadings 16, Burlesorz v. Burle- 
sorc, 336: Ellis  v. Brozol, 787. 

Conditional Sales-See Chattel  Mort- 
gages and  Conditional Sales. 

Consent Judgments-Nature a n d  es- 
sentials of consent judgment see 
Judgments 1, Iiecn 1;. Parker,  378 ; 
at tack  of, see Judgments 5 4, Smith 
v. Mineral Co., 346; 1Ccc11 v. Parker ,  
378. 

Constitutional Law-Constitutional re- 
quirements and restrictions in t a s a -  
tion see Taxation : constitutional in- 
hibition against  person holding more 
than  one public office see Public 
Officerq 1 4b, Freemcrir 1;. Conws. of 
.lfadtso?f, 209; constitntional inhibi- 
tion against  paswge of special ac t  
see Sta tu tes  1 2, Rai i~s  c. Conws, of 
Xudfson,  284; municipality may not 
submit to control of Federal  Power 
Commission see Ilunicipal  Corpora- 
tions § 8, . l f c C u t ~ r ~ ~  c. Htgh Point,  
449; decisions of U. S. Supreme 
Court control S t a t e  conrt  in deter- 
mining Federal  constitutional ques- 
tion see Courts 1 10, Cl t~ ia rd  v. 
T17insto~r-Sczlt~c~, 110 ; petition denied 
in action to restrain collection of 
t a s  on display of snmples see Rest 
6. Co. 2'. SIax~cell .  Contr. of Revc- 
uue, 134; ex post facto s ta tu te  see 
Sta tu tes  5 7, P c ~ ~ j r l /  c. Board of 
Eleciiotrs, 276 ; effective date  of 
amendment see Constitutional Law 

2h. Frecinan v. Bonrd of Electrons, 
63 ; construction of amendments see 
Constitntionnl Law 5 2c. E'rteman 
c. Roatd  of Eltcttons,  63;  separa- 
tion of governmrntal  poxe r s  see 
Consti t~it ionnl Law 3%. Co.c 1;. 
Iiiirston, 301 ; determination of pnb- 
lic policy see Constitutional Law 
4a. Cox v. I i inston,  391; delegation 
of power by Legi-lature see Consti- 
tutional Law 5 412, Cox v. Iicr~sto/r, 
3'31 ; legislative pon e r  in regartl to 

counties. cities a n d  public offcers 
see Constitutional Law 5 4d, Frec- 
timn 2'. Board of Elections. 63;  
P ~ I ~ I I ~  r.  Board of Elcctiol~s.  276; 
jndicinl power in general see C ~ I I -  
st i tutional Lan- 5 Ga, .lfcCut~e c. 
Mfg. Co., 351; scope of Sta te  police 
power in general see Constitutiona1 
Law 5 5 ,  Clinard c. lVi l rs to~~-Salen~,  
110: regulation of t rades  and  pro- 
fessions see Constitutional Law § 8, 
9. c. Mitchell, 244: nlorals and  pnb- 
lic welfare see Constitutional Law 
5 10, Bnrker  c. Palmer.  519: r;~ci:il 
discriml~iation see Co~ l s t i t u t i o~~ : l l  
I , i~w 1 11, C'liirard z'. Tl7iusto?r-Salei~r, 
119 : monogolirs and  esclusive emol- 
uments see Constitutional Law 8 12, 
Frecmurz, c. C o r ~ r s .  of Vadison, 209; 
searches and  seizurcs see Const i t l~-  
tionnl Law § l4a. 8. 2'. Elder. 111 ; 
right to jury tr ial  see Consti t~i-  
tional Law 17, Sillelair 2;. Croonz,, 
526 ; vested rights, remedies and  
procedure see Constitutional Law $ 
19, Bheets c. Walsh, 32. 

Consnmer-Warranty frotn mannfac- 
t u r r r  to, see Sales 17. Simpsotz v. 
Oil Co., 542. 

Contractors-Scope of te rm a s  used 
in s ta tu te  requiring licensing srxc 
S. r.. Mitchell, 2-14. 

Contracts-Parol o r  extrinsic evidence 
affecting, see Evidence 5 39, Edger- 
to11 v. Johnsotr, 314; Jones c.  Chev- 
r o k t  Co., 603 ; Boone c.  Bootie, 722 ; 
required to be in writ ing see Frauds ,  
S t a t c t e  of ,  1, Booc!cJ c. Booire, 722; 
yuclsi contracts see Quasi Contracts 
5 2, Tr~r i ter  c. E ' t w ~ ~ i t ~ ~ r e  Co., 605; 
sales, see Sales ; specific perform- 
a n w  of :rgreernwt not to insti tute 
c i ~ i l  c~ction see Injunctions 8 .?, 
Boonc c. B o o ~ e .  722 ; nature  and  
validity of contracts in general see 
Contracts § 1, Bcccm c. Rrrtledge, 
670: acceptance of offer see Con- 
t rac ts  § 4. Uocir~l of Edrtccltio~r 2.. 

Ilotrrrl of Rd~rcat io~r .  90: contracts 
in rcs tmint  of t m d e  see Contracts 
8 To, C'oinfort s p r i i ~ g  Gorp. 2'. Bur-  
roughs, 658 ; Beur,~ c. Rrltlcdge, 670; 
general rules of construction see 
( 'ontracts 5 6, JfcGrrinn 2'. High 
I'oi~ri, 449 : Ilczrker 1.. I'almci~, 519 : 
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parties see Contracts 5 10, Boone v. 
Roone, 722 ; pleadings see Contracts 

31, Brown 2;. C l ~ m c n t  Co., 47 ; 
Pet ty  v. Lemons,  492. 

Contributory Negligence-Of person 
injured as  result of defective condi- 
tion of street or sidewalk see Mu- 
nicipal Corporations # 14. Barnes v. 
WiZson, 190; of motorist see Auto- 
mobiles § 18c, Clarke v .  Jlarlln,  
440; of person injured in falling 
down elevator shaft see Negli- 
gence 1 4c, Pafford v. Construction 
Co., 730; refusal to submit issue of, 
becomes immaterial when i t  is de- 
termined that  nonsuit should hare  
been granted on issue of negligence 
see Appeal and Error 41, Gard- 
ncr v. Black, 573; charge on issue 
of, see Xegligence 5 20, Brozcn v, 
Montgon~ery  Ward  & Co., 368. 

Corporations-Sale of stock and trans- 
fer of ownership .between individ- 
nals see Corporations 5 13a, Jones 
2.. Waldroup,  178; title, rights and 
liabilities of corporation purchasing 
property of another see Corpora- 
tions $ 50, Coltrain v. Ins .  C'O., 262 ; 
prosecution of officer for issuing 
worthless checks see Bills and 
Notes 5 10d, S. v. D o d e s s ,  589. 

Cost-Motion to dismiss for failure to 
file security for cost is not general 
appearance see Appearance 5 1, 
Miittz v. Frink ,  101; of receivership 
see Receivers # 14, Wood 2;. Wood-  
hurl/ & Pace, Inc., 356. 

Counterclaims-See Pleadings 5 10, 
~lforctgo?nery 2;. Blades, 654. 

Counties-Term of office of sheriffs 
see Sheriffs # 1, Freeman v. Board 
o f  Elections, 63 ; right to compel 
commissioners to appoint freehold- 
ers to ascertain injury inflicted by 
a dog see Animals 5 3, W h i t e  v. 
Cornrs. o f  Johnston, 320; munici- 
pality held without authority to 
condemn land used for County 
Home site and county roada see 
Eminent Domain # lb ,  E'adkin 
Countu 1;. H ~ g h  Point, 462; validity 
of abolition of county court held not 
presented for decision see Efird c. 
('onct's. o f  Forsufh ,  601: may tax 
m~nlicipal property not held for gov- 

ernmental purposes see Taxation § 
19, Winston-Salem v. Forsyth 
County,  704 ; control and supervision 
of General .4ssembly see Counties 
5 1, Freemav v. Conars. o f  Madison, 
209; Sams  v. Comrs. of Madison, 
284; Penny v. Board o f  Elections, 
276 ; county commissioners see 
Counties 5 5 Freeman v. Contra. o f  
Madison, 209; Ellis v. Brown,  787: 
county auditors, accountants and 
tax co1lecto1-s see Counties 5 7, 
Freeman v. C'omrs. of Madison, 209; 
Ellis v. Brown,  787; county physi- 
cians see Counties 8b, Sums  v. 
Comrs. o f  Madison, 284; parties who 
may maintain action against county 
see Countie~s 5 17, Freeman c. 
Cornrs. o f  Mudison, 209. 

Course of E~nplogment - Accidents 
arising in, within meaning of Com- 
pensation Act, see Master and Serv- 
ant  40f, Sttcllcup v. Wood Turning 
CO., 302; Micn v. Marble & Tile Co., 
Inc., 743 ; master's liability to third 
persons see Master and Servant 5 
21b, U'Armour  6. Hardware Co., 
568; for s e n a n t s  driving see Auto- 
mobiles 5 24, Templeton v. Kelley, 
164; Cole v. Motor Co., 766. 

Courts-Jurisdiction of courts in gen- 
eral see Constitutional Law 5 6a, 
McCt~ne v. N f g .  Co.. 351; demurrer 
for want of jurisdiction see Plead- 
ings 5 14, MvCune v .  Mfg.  Co., 351 ; 
separation of powers see Consti- 
tutional Law 5 31/2, COX v. Kinston. 
391; delegatim of power see Consti- 
tutional Lan  5 4c, Cox v. Kinstotf .  
391 ; juvenile court see Clerks of 
Court 8 7, Ward  v. Ilolcard, 201; 
esclusi.ieness of remedy under Com- 
pensation Act see Master and Serv- 
ant  # 49, McCztne v. N f g .  Co., 351 ; 
jurisdiction of Superior Court on 
appeal from Industrial Commission 
see Master and Sen-ant 5 55d, 
Buchanan v. High rccr!~ Cow., 173 ; 
validity of a1)olition of county court 
hcld not preijented for decision see 
EPrd v. Conzrs. o f  E'orsuth, 691; 
where Supreme Court is evenly di- 
~ i d e d  in opinion :IS to whether error 
was committed, petition to rehear 
will be denied see Appeal and Error 
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43, Best & Co. v. Maxwell, Comr. 
of Revenue, 134 ; exclusive original 
jurisdiction of Superior Court  see 
Courts g l a ,  Hill  v. Snider, 437; 
Alberts v. Alberts, 443; appeals t o  
Superior Court from clerk see 
Courts 8 2c. Hill  v. Young, 114; 
jurisdiction af ter  orders or  judg- 
ments of another Superior Court  
judge see Courts 5 3, Davis v. Land 
Bank, 143 ; Hllrnan v. Edwards,  342 ; 
applicability of Federal decisions in  
actions instituted in  Sta te  court  see 
Courts 5 10, Clinard v. Winston- 
Salem, 119. 

Covenants-See Deeds. 
Criminal Law-Enjoining enforcement 

of criniinal law see Injunctions 8 7, 
McCorn~ick c. Proctor, 23 ; construc- 
tion of criminal s ta tu te  see Statutes 
5 8, S. c. Mitchell, 244; particular 
crimes see particular titles of 
crimes : presumptions and burden of 
proof see Criminal Law 5 28a, R. a. 
Tl'ruy, 167; evidence and record a t  
former tri:~l or  proreedings see 
Criminal Law 5 30, S. v. Wilson, 
123 : S. c. Kixiah, 399 ; admissions of 
counsel see Criminal Law 5 34e, 
LC. v. F:edmnn, 483; cross-examina- 
tion see Criminal Law 8 41b, S. v. 
Wilson. 123; S .  v. Wruy, 167; evi- 
dence competent for  purpose of im- 
peaching or corroborati i~g defendant 
see Criminal Lam 5 41d, S. v. Wil- 
aon, 123 ; corroborating itnd im- 
peaching witnesses see Criminal 
Law 5 41e, 8. L.. Kiziah, 399; evi- 
dence obtained by unlawful means 
see Criminal Lam 5 43, 8. v. Elder, 
111 ; argument and conduct of coun- 
sel see Criminal Law 8 51, 8. v. 
Thompton. 698; instructions on bur- 
den of proof and presumptions see 
Crimin;il Law 9 SSP, S. 1;. Wray, 
167 ; objections and exceptions to 
charge see Crjminal Law 5 53g, S. v. 
Rednrnn, 483 : reqnests for  instruc- 
tions see Criminal Law 5 53f, S. v. 
Kiziah, 399; motions for  new t r ia l  
for newly discovered evidence see 
Criminal Law 5 58, S. v. Rodgcrs, 
622: judgments and orders appeal- 
able see Criminal Law ! 68c. S. v. 
Rodgers, 622 ; ccrtioruri see Criminal 

Law 5 69, S. v. Flunn, 343 ; pauper 
appeals see Criminal Law 1 71, S. v. 
Hopkins, 324 : conclusiveness and 
effect of record see Criminal Law 
1 77d, S. v. Redrnoiz. 483 ; matters not 
appearing in record pre5umed with- 
out er ror  see Criminal Law § 77c, 
S. 1;. Elder. 111 ; motions to nonsuit 
see Criminal 1 . a ~  3 7Pd, S. I; .  

Kixiah, 399; briefs see Criminal 
Law 9 79, S. 2;. Coz, 177; prosecu- 
tion a n d '  dismissal of appeal see 
Criminal Law $ 80. 8. v. Page. 288; 
S. v. Hopkins, 324 : S. v. Flynn, 345 ; 
S. v. Gibson, 563: harmless and 
prejudicial er ror  see Criminal Lxw 
5 81c, 9 .  c. Elder,  111;  S. v. Wray. 
167; S. v. Cox, 177; 8. v. Redman, 
483; S. v. Smith,  591; questions 
necessary to determiniition of ap- 
peal see Criminal Law $ 81d, S. v. 
Wflson, 123. 

Cross-Action-See Pleadings 10, 
Mo~ztgovzrry c. Blades, 664. 

('ross-T.:uamination - See Criminal 
Law g 41b, S. v. Tt'ilson, 123; S. v. 
Tlirall, 167. 

Curative Statutes-See Statutes $ 5e, 
li'(11d v. Howard, 201. 

Damages-Ilecoverable in action for  
slander see Libel and Slander 16, 
Eoth 1;. Xezcs Co. ,  13  ; for  mainte- 
nance of permanent nuisance see 
Suisanc.es 5 5, Rruton v. Light Co., 
1 :  for temporary nuisance see Kui- 
sances ?j 4, Oates v. M f g .  Co., 488; 
measnre of damages for  wrongful 
death  see Death 5 8, AlfcClnmrocl~ 2;. 

Icc  Go.. 106; Bartleu I > .  Wilson, 190; 
instructioiis on issue of damages see 
Damages 5 13, Pimpsott c. Oil Co., 
542. 

Dams-Liabilities of parties in main- 
tenance of dam see Waters  and 
Water  Courses, Bruton c. Light Co., 
1 ; I ioot~c c. Power Corp., 286 ; judg- 
ment for permanent damages result- 
ing from operation of dam bars sub- 
sequent action to recover another 
i tem of damages see Judgments 5 
32, Bruton v. Light Co.. 1: power of 
municipality to construct hydroelec- 
tr ic dam see Municipal Corporations 
1 8, YcGfiiizn c. High Point. 449. 
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Death-Personal representative of de- 
ceased employee may sue third per- 
son tort-feasor see Master and Serv- 
ant  5 44, Mock v. Jlarshall F ~ e l d  & 
Co., 53; Sal~les v. Loftis, 674; sur- 
rival of actions for negligent injury 
?nusing death see Abatement and 
Reriral  I 11. TVhitc v. Comrs. of 
Johnston, 329; drirer's administra- 
trix may not set up cause for 
wrongful death against codefendant 
in passenger's action for negligent 
injury see Pleadings 1 10, Xontgom- 
ery v. Blades, 654; expectancy of 
life and damages see Death $ 8, 
McClanlroclr I;. Ice Co., 106; Barnes 
c. TTyrlson, 190 

Ilenth Certificate-.idmissio~l in evi- 
dence see .lftClamroch e. Ice Co., 
106. 

Deceit-See Fraud 
l)eclnr;~tory J~idgment Act-Xature 

a ~ d  scope in general see Declara- 
tory Judgment Act 8 1, Ins. Co. v. 
C-tttn~ploi/incnt Compensation Corn., 
495; Redntond 2;. Farthing, 678. 

Dedication-Revocation of dedication 
see Dedication 5 5, Rhcets 2.. TYals11, 
32. 

Deed of Separation -Requirements of 
statute of frauds see Husband and 
Wife $ lb, Boone v. Boone, 722 ; 
right of wife to convey a s  free 
trader npon registration of, see Hus- 
band and Wife 5 188, Fisher v. 
P t s h e ~ ,  70. 

Deeds-Rotuldt[ries see Boundaries ; 
estoppel by deed see Estoppel 1, 
Iicen c. Pflrlicr, 378; I'laanlcs c. 
G'oode, 639; deeds fmurlnlent a s  to 
creditors see Fraudulent Convey- 
ances, Stlls v. Morgan, 662 ; mental 
capacity of grantor see Deeds 5 2a, 
Grcene v. Greenc. 649 ; general rules 
of c*onstrnction see Deeds § 11, 
Shtcts c. Ti'alsh, 32; property con- 
veyed see Deeds $ 12, Sheets c. 
Tl-alsh, 32; estates and interest cre- 
ated by construction of instrument 
see Deeds 8 13a. Hincs 2.. Hines, 
32.7; agreements to support grantor 
bee Ileeds 5 lid, Bailey v. Land 
Rat~k.  512. 

Deeds of Trust-See Mortgages. 
L)e Facto Olficers-See Pnblics Officers 

I 5b, Sums z?. Conzrs. of Madison, 
284. 

Defeasible Fees-See Wills I 33c, 
La.mm v. !da?/o, 261; Thames 1;. 
Goode, 639. 

Ileficiency and Personal Liability- 
See Xortgages § 36, Brown v. Kirk- 
patricli, 486 

I klinquent Ta x Collector-See Taxa- 
tion 8 34, Henry v. Wall, 365; Prin- 
cipal and Surety 8 5a, Henry c. 
Wall, 365. 

l>emurrer-"Epeakiilg demurrer" see 
Pleadings 8 18, Mack v. .lilarshall 
Field & Co., 35; for want of juris- 
diction see Pleadings 8 14, XcCnne 
v. Jffg. Co., 351; for failure of com- 
plaint to state cause see Pleadings 
15, Lmnbsr Co. v. Edzards,  261 ; 

for misjointler of parties and causes 
see Pleadings 5 16, B ~ ~ r l c s o n  c. 
Hzrrlrsoti, 336: Ellis v. Rro~cn,  787 ; 
for failure of complaint to state 
cause nmy be made a t  any time see 
Pleadings 5 19. Aldridgc  motor^, 
Zne., v. Alemndcr, 7.30 ; amendment 
of pleadinjp after judgment see 
Pleadings 5 23, Harris v. Board of 
Educatiolz, 281 ; Scott ?;. Harriso~l. 
319 ; Johnhton County v. Stexart .  
334; Cody ". Hocey, 407; review of 
juclgments l ~ p o n ,  see Appeal and Er- 
ror 5 40f, White v. Conzrs, of John- 
ston, 329; Parks v. Princeton, 361. 

Lkposits-Joint deposits, see Banks 
and Banking 5 i f ,  Rcdntond c. 
Farthing, WS. 

Ucscent and Distribution-Right of 
adopted ch~ldren to inherit see De- 
scent and Ilistribution 8 6, Wai'd r .  
Jfozcard, 201. 

lliscrimination-Racial discrimination 
see Constitutional Law § 11, Clirt- 
ard r .  Win ston-Salem, 119 ; in taxa- 
tion see Taxation. 

Directed Verdict-In general see Trial 
$ 27a, Wai-ren' v. Ins. Co., 705; di- 
rected verdict in favor of party hav- 
ing proof ,see Trial $ 27b, Barrett  
v. 7ViZZiam?, 175. 

Discontinuance-See Process 12, 
Mintz v. Prink, 101. 

1)iscovery-Nature and scope of rem- 
edy for  f.samination of adverse 
party see Bill of Discovery § 1, 
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Knight v. Lit t le,  681; nature and 
scope of remedy for inspection of 
writings see Bill of Discovery 8 8, 
Rlvenbark v. 011 C'orp., 592; appli- 
cation for inspection of writings see 
Bill of Discovery $ 9, Rivenbark v. 
Oil Uorp., 592; granting of motion 
for examination of adverse party is 
not applicable see Appeal and Error 
$ 2, Knight v. Lit t le,  681. 

Discretion-Exercise of discretion is 
not reviewable see Appeal and Error 
$ 37b, McClamroch o. Ice Co., 106; 
Cody v. Hovc~y,  407. 

Diseases-See Master and Servant $ 
40b, Blassinganze v. Asbestos Co., 
223 ; MacRae v. Unemployment 
Cowzpensation Conz., 769. 

Dismissal-Prosecution of appeals and 
dismissal see Criminal Law $ 80, 
S.  o. Page, 288 ; S. e. Hopkins,  324 ; 
S.  v. Flynn, 345; S .  v .  Gibson, 563. 

Dividing Lines-Proceedings to estab- 
lish, see Boundaries, Hill z;. Young,  
114; Clegg 1;. Canady, 433. 

Divorce-Enforcing payment of ali- 
mony see Divorce $ 14, Barber v. 
Barber, 422. 

Doctrine of Last Clear Chance-See 
Railroads 5 10, Cunbmings v. R. R., 
127; George v. R. R., 684; Jones ti. 
R .  R., 170. 

Dogs-Recovery of damages inflicted 
by, see Animals $ 3, W h i t e  v .  
Conzrs. o f  Johnston, 329. 

Double Indemnity-See Insurance $ 
41, Warren  ti. Ins .  CO. ,  705. 

Dower-Dower in mortgaged lands 
see Dower 8 2c, Brozon n'. McLean, 
555. 

nrainagc Districts-Nature and es- 
tablishment of drainage districts 
see Drainage Districts $ 1, nature 
of drainage liens see Drainage Dis- 
tricts 5 12, collection and enforcing 
payment of liens see Drainage Dis- 
tricts $ 15, T f  ilkinsom c. Boomer, 
217. 

Drunkenness-As affecting premedita- 
tion and deliberation see Homicide 
$ 4c, S .  v. X c Y a u u s ,  445. 

Due Process of Law-Statute impos- 
ing limitation for assertion of right 
held not to violate this section see 

Constitutional Lam $ 19, Sheets v. 
TYalsh, 32. 

Easements-Assessment of damages 
resnlting from maintenance of per- 
nlanent nuisance entitles defendant 
to encement see Suisances $ 3, 
Bruton v. Light Co., 1 ;  revocation 
of dedication of streets see Dedica- 
tion $ 5, Sheets v. Walsh ,  32.; judg- 
ment held to award permanent dam- 
ages entitling defendant to continue 
operation of sewage disposal plant 
see Municipal Corporations $ 16, 
Clinard o. Kernersaille, 686. 

Ejectment-Parties and pleadings in 
cuminary ejectment see Ejectment 
$ 3,  Roediger v. Sapos, 95;  nature 
and essentlals of ejectment to try 
title see Ejectment 8 9, Keen v. 
Parlicr, 378 ; Clegg ti. Canady, 433 ; 
complaint in ejectment see Eject- 
ment $ 11, Lunzber Co. v. Edxards ,  
251; answer see Ejectment 8 12, 
Keen a. Parker,  378 ; competency 
and relevancy of eridence see Eject- 
ment $ 13, Keeu v. Parker,  378; 
sufficiency of evidence and nonsuit 
see Ejectment $ 14, Keen ti. Parker, 
378 ; burden of proof see Ejectment 
$ 15, K e e i ~  ti. Parker,  378 ; Clegg v. 
C'a~iadu, 433. 

Election of Remedies - Procedure : 
Putting plaintiff to election see Elec- 
tion of Remedies $ 1, Simpson t ) .  
Oil Co., 542. 

Electricity-Power of municipality to 
construct hydroelectric plant see 
Municipal Corporations $ 8, Mcic- 
Gurn~r c. Hlgh Point, 440. 

Elevator Shaft-Liability to licensee 
for fall clown, see Segligence $ 4c, 
Paffol-d 2.. Construction Co., 730. 

Embwzlement-Conipetency and rele- 
vancy of evidence see Embezzlement 
8 6, S. v. Wzlso~z.  123. 

Eminent Domain - Assessment of 
damages resulting from maintenance 
of permanent nuisance entitles de- 
fendant to easement qee Nuisances 
$ 5, Bruton 1;. Light Co., 1 ;  judg- 
ment held to award permanent dam- 
ages entitling defendant to continue 
operation of sewage disposal plant 
see Jfunicipal Corporations 8 16, 
Clinard z?. Krrnersrille, 686; nature 
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and extent of power of eminent do- 
main in general see Eminent Do- 
main g l a ,  Cox v. Kinston, 391; 
conclemnation of land already in use 
for public purposes see Eminent Do- 
main g lb ,  Y a d k i n  C o z ~ n t ~  v .  High 
Point,  462. 

Employer and Employee-See Master 
and Servant. 

Estates-Joint estates and survivor- 
ship in personalty see Estates 1 16, 
Jones v .  TYaldroup, 178; Redmond 
v. E'arthing, 678. 

Estoppel-Judgments as  bar to subse- 
quent action see Judgments $ 32, 
et  seq., Bruton v .  Light Co., 1 ;  
Davis v .  Land Bank ,  145; Aber- 
ne thy  s. Srmburs t ,  372; creation 
and operation of estoppel by deed 
see Estoppel 8 1, Keen v .  Parker,  
378, Thumes  v. Goode, 639; plead- 
ings see Estoppel $ 11, Keen v. Par- 
ker. 378. 

Evenly Divided Court-Where Court 
is evenly divided in opinion as  to 
whether error was committed, peti- 
tion to rehear will be denied see 
Appeal and Error 43, Best & Co. 
v .  Xaxwel l ,  Comr. o f  Revenue, 134. 

Evidence-Competency and relevancy 
in particular actions and prosecu- 
tions see particular titles of actions 
and crimes; proof of agency see 
Principal and Agent 5 7, D'Armour 
v. Hardware Co., 568; order of 
proof see Trial 8 13, D'Armour v. 
Hardwarc Co., 568; evidence com- 
petent for restrictive purpose see 
Trial 8 17. D1,4rnzo~r 1;. Hardzcare 
Co., 568; inspection of writing see 
Bill of Discovery. Rivcnbark v .  Oil 
Corp., 592: examination of adverse 
party see Bill of Discorery, Knight 
v. Lit t le,  681; evidence before In. 
dustrial Comnlission see Master and 
Scrvant $ 52b. Blnssiwgame v .  As- 
bestos Co.. 223 ; MacRae v .  Cnem- 
ploymcnt Conepensution Cone., 769 ; 
objections and exceptions to evi- 
dence and motions to strike see Ap- 
peal and Error 5 6e ; harmltlss and 
prejudicial error in admission or ex- 
clusion of eridence see Appeal and 
Error 5 39d, McClamroch s. Ice Co., 
106; Tolley v .   creamer^ Co., 255; 

Edgerto?? v .  Johnson, 314; Brown v. 
Nontgomerf~ Ward  & Co., 368 ; judi- 
cial notice of matters within com- 
mon knowbdge see Evidence 4 5, 
Warren v .  Ins. Co., 703; burden of 
establishing cause of action see Evi- 
dence 8 7, Jones v .  lvaldroup, 178 ; 
burden of establishing defenses see 
Evidence $ 8, Jones s. Waldroup. 
178 ; credibility of interested wit- 
nesses see ICvidence $ 16. VcClam-  
roch v .  Ice Co., 106; eridence com- 
petent to corroborate witness see 
Evidence 18, Jones v. Waldroup. 
178;  trai1s:ictions or communica- 
tions with decedent see Evidence 8 
32, Jo~icv  v 1Valdroup, 178; public 
documents and records see Evidence 
$ 34, Brutcn v .  Light Co., 1 ;  Vc- 
Clomroch v Ice Co., 106; par01 or 
extrinsic ev dence affecting writings 
see Eridenctl $ 39, Edgerton v. John- 
son, 314; Jones v .  Chevrolet Co., 
693 : B o o w  v .  Boone, 722 ; admis- 
sions by agents see Evidence 8 42d, 
Brown v .  Von tgomery  W a r d  & Co., 
368; Jones v .  Cl~e?v-olet Co., 793; 
admissions in pleadings see Evi- 
dencs 1 421, Cummings v .  R .  R., 
127 ; admiss~ons of counsel see Crim- 
inal Law 8 34e. S. v .  Redman,  483 ; 
technical basis for expert testi- 
mony see E ,ridence 8 45c, George v .  
R .  R. ,  684 ; (qualification and compe- 
tency of experts see Evidence $ 51, 
O'Xeil 2.. Bruszccll. 361. 

Examination of Adverse Party-See 
Bill of IXscovery, Knight v .  Lit t le,  
651 ; granting of motion for is not 
:~ppe:llnhle .\ppeal and Error 8 
2. Ii??ight 1;. Lilt lc,  681. 

Exceptions-Sot hrought forward in 
briefs are  deemed abandoned seta 
Appeal and Error 8 29. Harncs s. 
Wilson,  190 ; Rone v. Bank ,  600; 
Criminal Law 8 79, S. 1.. Cox, 177: 
evception to judgment does not prr- 
sent for rekiew errors in the tri;ll 
see Appeal and Error 8 6b, Holdiql  
v. Daniel, 473; waiver of, by failing 
to assign same as  error see Appea! 
and Error 25, Rose v .  Bank ,  600. 

E:xclusive Emoluments-See Constitu- 
tional Law !I 12, Freeman v .  Contrr 
o f  Madison, 209. 
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Execution-Restraining execution o f  
W r i t  o f  Assistance see Assistance, 
W r i t  o f ,  8 5, Davis v. Land Bank, 
145 ; procedure to restrain execution 
see Execution 5 11, Humphrey v. 
Churchill, 530; title and rights o f  
third persons see Execution $ 12, 
Habit v. Stephercson, 447; Sinclair 
v. Croom, 526; title and rights o f  
purchaser at  execution sale see Exe- 
cution 8 20, Johnson v. Sinlc, 702. 

E x e c u t o r s and Administrators- 
Widow held not entitled t o  recover 
funds  deposited i n  joint account see 
Estates 8 16, Redmond v.  Farthing, 
678; actions to  collect assets see 
Executors and Administrators 5 10, 
Jones v. Waldroup, 178; power to  
sell assets a t  private sale see Execu- 
tors and Administrators 8 12b, 
Trust  Co. v.  Drug Co., 502; of fse t  o f  
amount due estate b y  debt owed b y  
decedent see Executors and Admin- 
istrators 5 15j, I n  re  Miller, 136; 
priorities see Executors and Admin- 
istrators 1 16, Brown v. McLean, 
555; distribution o f  estate b y  agree- 
ment see Executors and Administra- 
tors 8 24, Trust  Co. v. Laws, 171; 
charges and credits see Executors 
and Administrators 28, Rose v. 
Bank,  600; costs and commissions 
see Executors and Administrators 

29, Rose a. Bank,  600. 
Exemption-Of property o f  charitable 

institutions from taxation see Taxa-  
tion 20, Odd F e l l o m  v .  Swain, 
632; exemption o f  property o f  State 
and political subdivisions from tax-  
ation see Taxation § 19, Winston- 
Salene v. Forsyth County, 704. 

Expert Testimony-Qualification and 
competency o f  experts see Evidence 
8 51, O'Neil v. Braswell, 561; tech- 
nical basis for expert testimony see 
Evidence 1 45c, George v. R.  R., 
684; testimony o f  experts before In- 
dustrial Commission see Master and 
Servant 8 52b, Blassingame v. As- 
bestos Co., 223; V a c R a e  2;. Cnena- 
ployment Cornpolsation Com., 769. 

Explosion-Of bottle in  customer's 
hand see Negligence $ 3, Ashkenazi 
v. Bottling Co., 552 ; premature ex- 
plosion o f  fireworks see Negligence 

3, O'Seil 2;. Braswell, 561; explo- 
sion o f  kerosene and gasoline stove 
see Segligence 5 3, Daniel8 v.  Mot& 
gomery Ward & Co., 768. 

Ex Post Facto Statute--See Statutes 
5 7, Pcnny v .  Board o f  Elections, 
276. 

Facts, Findings of-Review o f  judg- 
ments on findings o f  fact see Appeal 
and Error 5 40a, McCormick v. 
Proctor, 23 ; Rosscr n. Matthcws, 
132; Smith  v. Mineral Co., 346; 
YcCune  v. Y f g .  Co., 331; Wood v. 
M700dbury & Pace, Inc., 356; Rose 
v .  Bank,  600; review o f  findings 
other than i n  injunctive proceedings 
see Appeal and Error 8 37e, Crab- 
tree v.  Sales Co., 587; Rose v. Bank, 
600 ; review o f  findings in  injunctive 
proceedings see Appeal and Error 
5 37c, Rosser 2;. Yat thews ,  132; 
McGuinn v. High Poi~zt,  449 ; Yadkin 
Cozcntu v. High Point, 462; Beam v.  
Butledge, 670; form o f  findings by 
Industrial Commission see Master 
and Servant 8 52c, Farmer v.  Lum- 
ber Co., 168; Cook v .  Lumber Co., 
161 ; conclusiveness o f  finding o f  In- 
dustrial Commission see Master and 
Servant 55d, Buchanan v. High- 
w a l j  Conz., 173 ; Blussingame v. As- 
bestos Co., 223; Stallcup v. Wood 
Turn i~ ig  Co., 302; MacRae v .  Unem- 
ployment Compensation Com., 769. 

False Pretense - Issuing worthless 
check, see Bills and Notes 5 10d, 
S. 2;. Dowless, 689. 

Federal Courts-Spplicability o f  Fed- 
eral decisions in  actions instituted 
in State courts see Courts 5 10, 
Clinurd 1;. Winsto~l-Salem,  119. 

Fire Insurance--Loss payable clauses 
see Insurance 8 21, Land Bank 2;. 

Foster, 415. 
Federal Power Commission-Munici- 

pality may not submit to control o f ,  
see Municipal Corporations 8, Mc- 
Gztinn 2;. High Point, 449. 

Filling Stations-Sale o f  property 
used in operation o f  nuisance 
against public morals see Nuisances 
8 11, Habit 1;. Stcpherzaon, 447; Sin- 
clair, Solicitor, v. Croom, 526; 
R a r k o  2%.  Palmer, 619 ; recovery o f  
rents prepaid upon destruction o f  
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premises by fire see Landlord and 
Tenant $ 26, Oil Co. v. Bass, 489; 
negligence in maintaining open pit 
on adjacent land, see Negligence 8 
4a, Wellons v. Sherrin, 534. 

Findings of Facts-Review of judg- 
ment on findings of fact see Appeal 
and Error 5 40a, McCormick v. 
Proctor, 23 ; Rosser v. Matthews, 
132; Smith w. Mineral Co., 346; MC- 
Cunf v. Yfg. Co., 361; Wood v. 
Woodbury R Pace, Inc., 356 ; Rose v. 
Bank, 600; review of findings other 
than in injunctive proceedings see 
Appeal and Error $ 37e, Crabtree 0. 
Sales Co., 587; Rose v. Bank, 600; 
review of findings in injunctive pro- 
ceedings see Appeal and Error $ 
37c, Rosser 2;. Matthews, 132; Mc-  
Guinn v. High Point, 449; Yadkin 
County v. High Point, 462; Beam w. 
Rutledge, 670; form of findings by 
Industrial Commission see Master 
and Servant $ 52c, Farmer v. Lum- 
ber Co., 158; Cook v. Lumber CO., 
161 ; conclusiveness of finding of In- 
dustrial Comn~ission see Master and 
Servant $ 55d, Buchanan v. High- 
way Co?if., 173; Blassingame v. As- 
bestos Co., 223: Stallcup v. Wood 
Turning Co., 302 ; MacRae v. Un- 
employment Conzpensation Corn., 
769. 

Fires-Recovery of rents prepaid upon 
destruction of premises by, see 
Landlord and Tenant $ 26, Oil Co. 
I:. Bass, 489. 

Fir?works-Premature explosion of, 
st e Negligence $ 3, O'Neil v. Bras- 
~ccl l ,  561. 

Floods-Duty in operation of dam 
during, see Waters and Water 
Courses $ 7, Bruton a. Light Co., 1. 

Food-Explosion of bottle in custonl- 
er's hand see Segligence $ 3, Ash- 
kcriari c. Bottling Co., 552. 

Foreseeability-See Negligence 8 0, 
O'Scil 11. B r a s ~ e l l ,  561. 

Forfeitures-Padlocking of premises 
used in operation of nuisance against 
public morals see Suisances $ 10, 
Burker, Solicitor, v. Palmer, 519; 
sale of property used in operation of 
nuisance see Forfeiture $ 3, Habit v. 
Stephei~soi~, 447; Sitlclair v. Crooin, 

526; of policies for nonpayment of 
premium see Insurance $ 30, Gibson 
v Ins. Roczety, 564. 

Forgery-Sufficiency of evidence and 
nonsuit see Forgery $ 6, S. v. Shel- 
nutt, 274. 

Forma Pauperis-Appeals in, see 
Criminal Law $ 71, S. c. Hopkins. 
324. 

Fraud-Undue influence is fraudulent 
Influence see Deeds $ 2c, Greene c. 
Greene, 649; definition of fraud see 
Fraud $ 1. Hill 2;. Swtdcr, 437. 

Frauds, Stathte of-Contracts re- 
quired to be in writing in general 
see Frauds, Statute of, 5 9, Boone 
r .  Boone, 722. 

Fraudulent Conveyances-Considera- 
tion see Fraudulent Conveyances $ 
3, knowledge and intent of grantee 
see Fraudulent Conveyances $ 4, 
insolvency 2nd intent of grantor see 
Fraudulent Conveyances $ 5, plead- 
ings see Flaudulent Conveyances § 
0, H11ls v. Morga?~, 662. 

Free Trader--See Husband and Wife 
$ 18a, Fisher v. Fisher, 70. 

Gaming-Slo~ machines see Gaming 5 
2b, JicCormick v. Proctor, 23. 

Gasoline Stove-Liability for explo- 
sion of, see Segligence $ 3, Daniels 
11. ~ ~ ~ o r c t g o ? ? ~ e r ~ ~  Ward d Co., 768. 

Gasoline Taxes-Bonds for, see Prin- 
cipal and Surety S 12, Xaxwell, 
Comr. of R ~ I Y W J ~ .  r. Ins. Co., 762. 

General Assembly-Power in regard 
to changing terms of public office 
see Constitutional Law $ 4d, Free- 
I I L ~ I L  r. Boar-t7 of Elections, 63;  
I '~ I I I I~ /  c. I3orrrd of Elections, 276; 
coiltrol of Lc\gislature over counties 
see Counties $ 1, Freeman I;. Comrs. 
of Jladiso?r. 209 ; constitutional in- 
hibition ugninst passage of special 
act see S t a ~  ntes 5 2, S a n ~ s  v. C o m r ~ .  
of Mrrdiso?i, 284 : separation of pow- 
ers see Constitutional Law $ 3W, 
C'os L.. fill storz, 301; delegation of 
power see Constitutional Law $ 4c, 
Corn c. Kiirston. 391; determination 
of pliblic policy see Constitutional 
IJnw 5 4a, 7oz v. Kiw~ton, 391. 

Gifts-.Joint deposit held not to con- 
stitute gift itltt r cruos, see Estatps 
S 16, IZcdt~ otfd c. Farthing, 678. 
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Guardian and Vard-Prosecution of 
guardian for embezzlement see Em- 
bezzlement $ 6, S.  v. TVilso?z, 123; 
duty of guardian of insane person 
to institute action see Limitation of 
Actions $ 7, Jolcq?solz v. Ins.  Co., 
139 ; investment and management of 
property see Guardian and Ward $ 
13, accounting see Guardian and 
Ward $ 21, commissions of guard- 
ian see Guardian and Ward § 22, 
liabil~ties of, and charges against, 
guardian see Guardian and Ward I 
23, EOSP 1;. Bank ,  600. 

Guests--Gratuitous guests see Auto- 
mobiles $ 21, Bqltner v. Spease, 82; 
Cole 1;. ,110tor C'o., 756. 

Harmless and Prejudicial Error-See 
Prejudicial Error. 

Health-Inhibition against passage of 
special act relating to, see Statutes 
$ 2, S u m s  v .  Comrs. o f  Nadison,  
284; appointment of county physi- 
cian see Counties $ 8b, S u m s  v. 
Comrs. o f  Madiso?~, 284. 

Heating Contractors-Licensing of 
see S'. v. X?tchel l ,  244. 

Heirs-Held to mean "issue" see Wills 
33e, T h a m r s  v. Goode, 639. 

Hearsay-Admissions of agent see Evi- 
clence $ 42~1, Brown  v. Montgomery 
W a r d  (6 Co., 368; Jones v. Chevro- 
let Co., 793. 

Hernia-See Master and Servant 3 
4Oc. Sml th  c. Creamery Co., 468. 

Highway Commission-General As- 
sembly may create County Highway 
Commission see Counties 3 ,  E'ree- 
r ~ t n  c. Comrs. o f  Madison, 209; lia- 
bilities on bonds for public construc- 
tion see Principal and Surety 1 7, 
Cnvartios-Wright I;. B l l ~ t h e  Rros. 
co., 583 : B,  ocldhlmt t'. e l w c  Bros. 
C'o., 582. 

Holders in Due Course-See Bills and 
Sotes $ 8f, T7c~roblc 1;. Express Co., 
548: Bu~ , l i  r.  Jlurshbzir'n, 688. 

Ilomestead - A~sertion, waiver and 
;tbnndonmcnt aee Homestead 8 8, 
Johnson I . .  SirtX. 702. 

Homicide-Premeditation and deliber- 
ation see Homicide $ 4c, S.  v. Me- 
Manus,  445 : presumptions and hur- 
den of proof see Homicide $ 16, S. 
5. Redmati, -183; instructions on bur- 

den of proof see Homicide § 27b. 
S .  v .  Redman,  483; instructions on 
murder in first degree see Homicide 
$ 27r, S. v. ,%fcXav~us, 445 ; appeal 
and review see Homicide 5 30, S .  v. 
Mc-Manus, 445. 

Hospitals-Equity may empower trus- 
tee of charitable hospitals to mort- 
gage same see Trusts I Gb, Bond v. 
Tarboro. 289. 

Housing Authority-Is municipal cor- 
poration see Municipal Corpora- 
tions § l, Cox ?;. Kinston,  391. 

Husband and Wife-Joint estates and 
survivorship in personalty see Es- 
tates 5 16, Jones a. Waldroup,  178; 
Rednzond v. Farthing,  678; alimony 
see Divorce $ 5  14, 15, Barber 1;. 

Barber,  422; deed from husband to 
wife as  being fraudulent as  to cred- 
itors see Fraudulent Conveyances, 
Sills c. Xorqalz, 662 ; restraining 
husband from instituting action for 
alienation of affections see Injunc- 
tions 8 5, Boone I;. Boone, 722; con- 
veyances by wife to husband see 
Husband and Wife $ 4b, Fisher v. 
Fisher,  70;  right to sue for negli- 
gent injury see Husband and Wife 
5 G,  Alberts c. Alberts, 443; right 
to convey ns  free trader see Hos- 
band and Wife I 18a, Fisher v. 
Fisher,  70: requisites and validity 
of deeds of separation see Husband 
and Wife 19, Boolze v. Boone, 722. 

Hydroelectric Dams-Rights and lia- 
bilities of parties in maintenance of 
dams see Waters and Water Courses, 
Bruton v .  Light CO., 1 ; Koone c. 
Pozocr Corp., 286; judgment for per- 
manent damages resulting from us- 
ual operation of dam bars subse- 
cluelit artion to recover another item 
of damages flowing from same 
wrong see Judgments g 32, Bru to~z  
c. Light Co., 1 ; power of munici- 
pality to construct see Municipal 
('orporations $ 8, McGuinn v. High 
Point, 4-19. 

Illegitimate Cliildrell-Limitations on 
prosecutions for failure to support 
see Bastards 5 7, 8. v. Kil l ian,  
339 ; R. v. Hotlges, 625. 

Improvements-Equities arising from 
construction of house on another's 
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lot by mistake see Betterments 9 1, 
Lunzbcr Co. v. Edwards,  251. 

Indemnity--Motion to strike allega- 
tion that charitable corporation had 
inden~nity insurance see Pleadings 
5 29, Herndon v. Massey, 610; ap- 
plication for inspection of indem- 
nity insurance policy in action for 
negligence see Bill of Discovery $ 8, 
Ilivcnbark 2;. Oil Corp, 592; com- 
plaint held to allege indemnity con- 
tract and not public liability see 
Insurance 5 48, Pet ty  v. Lemons,  
492; M u r r a ~  v. Plyler, 494; bonds 
signed by person primarily liable 
see Principal and Surety. 

Independent Contractors-As affecting 
liability under Compensation Act see 
Master and Servant $ 39b, Farmer 
1%. Lfcmber Co., 158; Cook a. Lumber  
Po., 161. 

Indictment and Warrant-Variance 
b ~ t w e e n  charge and proof see In- 
dictment and Warrant 9 20, S.  v. 
Dowless, 589 ; sufficiency of indict- 
ment to support conviction of less 
degree of the crime see Indictment 
and Warrant $ 22, S. v. Zcixiah, 399. 

Infants-Are bound by judgment in 
which they are  represented by class 
representation see Judgments $ 29, 
Carswell v. Creswell, 40; adoption 
of infants see Adoption, W a r d  v .  
Howard, 201 ; right of adopted chil- 
dren to inherit see Descent and Dis- 
tribution 5 6, Ward  v. Howard, 201 ; 
liniitntions on prosecutions for fail- 
ure to support illegitimate child see 
Bmtards $ 7, S .  v. Killian, 339; 
8. 1.. Hodges, 623; parents' right of 
action for negligent injury to child 
see Parent and Child $ 8, W h i t e  v. 
Conws. o f  Johnston, 329; parents' 
liability for child's negligent driving 
see Automobile $ 25, Vaughn  v .  
B o o l w ,  479; guardianship of, see 
Guardian and Ward ; juvenile 
courts see Clerks of Court 9 7, 
Word  2;. Howard. 201. 

Inheritance Tax-See Taxation $ 32e, 
Coddington v. Stone,  714. 

Injunctions-Enjoining enforcement of 
ordinances see Municipal Corpora- 
tions $ 40, Clinard v. W i n s t o w  
Salem, 119; Kennu Co. v. Brevard, 

269 ; remedy to restrain execution of 
writ of assistance see Assistance, 
Writ of, 8 5, Davis v. Land Bank ,  
115 ; restrainil'g execution see Exe- 
cution 9 11, H , ~ m p k r e y  v .  Churchill, 
Sherif f ,  530; -ill not lie to t ry title 
to public offic~? see Public Officers 
5 0, Freeman I ) .  Comrs. o f  Madison, 
209: will not lie to restrain collec- 
tion of Unemployment Compensation 
Tax see Master and Servant $ 59, 
I n a .  Co. v. Uwnzployment Compen- 
satiort Com., 493 ; enjoining foreclos- 
ure see Mortgages 8 30, Land Bank 
v. Foster, 415; abatement of nui- 
sances against public morals see 
Nuisances 5 5 10, 11, Habit  v .  Steph- 
emon ,  447 ; Rarkcr ,  Solicitor, v. 
Palnwr, 519 ; i'i'inclair, So l i c i t o~ ,  v. 
Croom, 526 ; H t  mphrey  v .  Churchill, 
Sher i f f ,  530 ; I eriew in injunctive 
proceedings setx Appeal and Error 
5 s i c ,  Rosser v. Y a t t h e w e ,  132; 
V c G u i n n  v .  Hlgh Point, 449; Y a d -  
liitt County v. High Point, 462; 
where act sou(:ht to be restrained 
has been committed pending appeal, 
appeal will be dismissed see Appeal 
and Error 8 4, Efird v. Comrs. o f  
Forsuth, 691; nxture and grounds of 
injunctive relief in general see In- 
junctions 8 1, ('ox c. jTinston. 391 ; 
enjoining instit ltion or prosecution 
of civil actions see Injunctions 5 5, 
Boonc v. Boo~le .  722 ; enjoining en- 
forcement of criminal lams see In-  
junctions $ 7, McCormick v. Proctor, 
23 3: contracts nct to engage in simi- 
lar  business or same profession see 
1n.iunctions 5 8. Comfort Spring 
Corp. 9. Burro~cghs.  658; Beam 2;. 

Rutledge, 670 ; :ontinuance, modifi- 
cation and dissolution see Injunc- 
tions $ 11, Mc('ormccX: v. Proctor, 
23: Cox v. K i n ~ t o n ,  391; Boone v .  
Hoone, 722; burden of proof see 
Injunctions $ 12, Comfort Spring 
Corp. c. Burroughs, 658. 

Innkeepers-Liabi ity to patron of 
tonrist home fo fall on stairs see 
Negligence 5 4d Schwingle 2;. Kcl- 
I t  rt brrycr, 577. 

Insane Persons-Effect of adjudic:l- 
tion of sanity see Insane Persons 5 
19, Johnson v. Ins.  Co., 139. 
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Insanity - As disability preventing 
running of statute see Limitation of 
Actions # 7, Jollnson v. Ins. Co., 
139. 

Insecticide-Warranty from manufac- 
turer to consumer see Sales 5 17, 
Simpson v. Oil Co., 542. 

Inspection of Writings-See Bill of 
Discovery, Riaenbark v. Oil Gorp., 
592. 

Instruction-Expression of opinion by 
court in, see Trial 5 31, McClam- 
roch 1;. Ice Co., 106; Brittain v. 
R. R., 737; instructions on burden 
of proof see Trial # 29c, Jones v. 
Waldroup, 178 : Criminal Law 5 53c, 
S. v. Wral,, 167; in homicide prose- 
cutions see Homicide # 27, 8. v. 
McMa~a~ts. 443 ; S. 11. Redman, 483 ; 
instruction on burden of proving 
action is not barred see Limitation 
of Actions # 16, S a i ~ r d  v. Abeyounis, 
644 : request for instructions see 
Trial 8 32, Clarke 2;. Martin, 440; 
Criminnl Law 5 33f, S. 2). Kiziah, 
399: objections ant1 exceptions to, 
see Criminal Law # 33g, 8. v. Red- 
~ K L I I ,  483; cou\truction of, see Trial 
8 36, Gretne v. Greene, 649; harm- 
less and prejudicial error in, see 
Appeal and Error # 39e, Oakleu v. 
Caswaltl/ Co., 130 ; Templeton v. 
Kelley, 164; Barnes v, Wilson, 190 ; 
Saieed c. Sbe~ounin,  644 ; Criminal 
Law # Slc. S. c. Redman, 483 ; S. v. 
Smith, 591; when not in record 
deemed without error see Criminal 
Law # 77c, S. c. Elder, 111 ; in action 
on notes see Bills and Notes 8 29, 
Bank v. Marshburn, 688; in actions 
for negligent operation of automo- 
biles see hutomob~les # 1811, Sw~arl  
v. Rodyers, 560; on issue of respon- 
deut suprrtor bee Automobiles # 24d, 
Terr/plrton v. Krllf,t/, 164 : in negli- 
gent injury action6 see Negligence 
5 20, Rrolc'u c. Yontqomery Ward & 
Co., 365; on issue of damages see 
Damages 5 13, B i n ~ p ~ o n  v. Oil Co., 
542; on issue of wrongful death see 
Death 8 5, XcClumroch v. Ivc CO.. 
106; Barnes v.  TV?lson, 190. 

Insurance-Mere fact that  one insur- 
ance coulpany purchases assets of 
another does not plirchnsing 

corporation liable on policies of sell- 
ing corporation see Corporations $ 
6, Coltratn v. Ins. Co., 262; surety 
bonds see Principal and Surety ; lia- 
bility of insurer under compensa- 
tion policy see Master and Serrant 
5 45b, JJron v. V(irblc & Tile Co., 
Inc., 743; assignment see Insurance 
# 14. Land Eunk v. F o ~ t r r .  415; loss 
payable clauses see Insurance 5 21, 
Land Bank v. Foster, 415; condi- 
tions precedent to or limiting liabil- 
ity on hfe policies sec Insurance 5 
28, Gtbson v. Ins. Society, 564; 
waiver of prompt payment of pre- 
miums see Insurance 8 30d, Gibson 
v. I?Ls. Soczety, 564; construction of 
accident and health policies a s  to 
risks covered see Insurance 8 38, 
Oakley 2;. Casualty Co., 130; actions 
on dnuhle indemnity clauses see In 
surance 5 41, ll'arren I:. Ills. Co., 
705; rights of persons injured or 
damaged as  against insurer see In- 
surance $ 48, Pclty v. Ins. Co., 492; 
Murray v. Plyler, 494. 

Interstate Commerc+Petition for re- 
hearing denied in action to restrain 
collectiun of tax on display of sam- 
ples see Best & Co. a. Maxwell, 
Cornr. of Revenue, 134. 

Interect-Arlministriitor is liable for 
interest for funds of estate used hy 
it see Executors and Administrators 
8 28; guardian is so liable see 
Guardian and Ward # 13, Rose v. 
Bank, 600. 

Intervening Segligence - See Pr'egli- 
gence 8 7, Butner c. Rpease, 82 ; 
automobiles 5 18d. Butner v. Spease, 
82 ; Guthrie e. Cocking, 476 ; nonsuit 
on gruund of. see Negligence # 19d, 
Rutner c. Spease, 82. 

Intoxicating Liquor-Construction and 
operatio11 of control statutes see In- 
toxicating Liquor 6 2, relevancy and 
competenc~ of evidence see Intoxi- 
cating Liquor 6 9c, sufficiency of 
evitleiice and nonsuit see Intoxicat- 
ing T.iquor 5 D d ,  S. a. Elder, 111. 

Intoxication-As affecting premedita- 
tion and deliberation see Homicide 
# 4c, S. o. .WcManus. 445. 

Invention-Action to recover for orig- 
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inn1 device see Quasi Contracts $ 2, 
Turner v.  Furn i twe  Co., 695. 

Jnritees-Definition of, see Negligence 
4b, Pafford 2;. Construction Co., 

730; liability of owner to, see Negli- 
gence $ 4d, Brown v. Montgomery 
Ward & Co., 368; Schwingle v. Kel- 
lcnbergcr, 677. 

Irrelevant and Redundant Matter- 
Motions to strike, see Pleadings 5 
29, TI'hitlow v. E. R.. 558; Herndon 
G. ,Wasscu, 610; Sallies c. Loftis, 
674; dldridge Motors, Znc., v. Alex- 
a~zder, 750. 

Issues-Party tendering issue sub- 
mitted may not thereafter complain 
of its form see Trial $ 40, Hill v. 
Young, 114; tender of issues see 
Trial $ 39, Hill v. Young, 114; 
Soiccd v. Abeyounis, 644; form and 
sufficiency see Trial 5 37, G r ~ e n e  v. 
Grcene, 649 ; C'linard v. Kerpzers- 
ville, 686. 

Jails-Liability of sheriff and surety 
for negligent injury to prisoner see 
Sheriffs 6b, Dunn v. Swanson, 279 ; 
liability of municipality for injury 
to prisoner see Municipal Corpora- 
tions $ 12, Parks v. Princeton, 361. 

Joint Deposits-See Banks and Bank- 
ing $ 7f, Redmond v. Part11 iwg, 678. 

Journeymen Plumbers - See S. v. 
Jlitclr d l ,  244. 

Judges- -One Superior Court may not 
review judgment of another see 
Courts 5 3, Davis c. Land Bank, 
143 ; Hyman c. Edwards, 342 ; judge 
has no title in his office see Efird 
v. Comrs. of Forsyth, 691. 

J~~dgments-Persons having interest 
in land not made a party is not 
bound by t a s  foreclosure see Taxa- 
tion 8 40b, Johnston County v. 
Rtcicart. 334 ; execution, see Execu- 
tion ; discharge of note by judgment 
and rights of parties inter se see 
Bills and Notes 1 20, Saieed v. 
Abeyounis, 644 ; judgment on plead- 
ings see Pleadings § 28, Sills v. 
Morga~?, 662; Redmond v. Farthilig, 
678; judgments appealable see Ap- 
peal and Error 2, Hyman v. E d -  
zcc~rrls, 342 ; Panel Co. v. Zpoclz, 375 ; 
li)liglct v. Little, 681; Criminal Law 
8 6Sc, S. c. Rodgers, 622; scope of 

jutlgment for damages resulting 
from municipal sewage disposal 
plant see Municipal Corporations 9: 
16, Clinard v.  Ko-nersville, 686; 
nature and essentials of consent 
judgments see Judgments 1, Keen 
v. Parker,  378: jurisdiction to enter 
consent judgment see Judgments 8 
2, Keen v. Parker,  378; attack of 
consent judgment see Judgments 
4, Srrrilir c. Mineral Co., 346; 
I-. Purkcr, 378 ; direct and collateral 
attack of judgments see Judgments 

22h, Rosser v. Vafthews, 132; 
Iice~~ v. Parker,  378 ; setting aside 
for surprise and excusable neglect 
see Judgmerks $ 22e, Roediger v. 
Sapos, 93 ; rarties bound by judg- 
ment see Judgments 29, Carstccll 
v. Cimwell, 40;  operation of judg- 
ments in general a s  bar to subse- 
quent action see Judgments 32, 
Ericto~z v. Light Co., 1 ; Davia v. 
1,atid Bank. 145; .lb?ryletity v. Arm- 
b u ~ s t ,  372; plea of bar of prior 
judgment, hmring and determina- 
tion see Judgements $ 3.5, Bruton v. 
Light Co., 1 ;  Aber~zethy v. S rm-  
burst, 372 ; actions on domestic 
jntlgmentq see Judgments 8 39, 
Ba~ll; v. McZzw. 623. 

Judicial Sotice-Of facts within com- 
mon knowledge see Evidence 3, 
Wal-re11 v. Ins. Co.. 705. 

Judicial Sales-Validity and attack 
see Judicial Sales 5 6, Johnson v. 
Sink, 702. 

Jurisdiction-Venue, see Venue ; de- 
murrer for ~ i n n t  of, see Pleadings 
1 14. McCu~ze c. Jffg. Co., 351; of 
clerk to enter consent judgment see 
Judgments 2, Keen v. Parker, 
378 : original ju~isdiction of Supe- 
rior Courts see Courts l a ,  Hill v. 
Swider, 437 : original jurisdiction of 
Industrial Commission see Master 
and Servant 1 49. JIrCuizc r. Vfg. 
C'o., 351. 

Jury-Preservation of right to jury 
trial upon es~:eptions in compulsory 
reference see Reference $ 13, B r o z o ~  
v. ('lcment Co., 47;  Rose v. B m k ,  
600 ; right to jury trial where award 
of arbiters it; void see Arbitration 
ant1 Award 8 9, Grimes v.  Ins. Co., 
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259; Compensation Act not uncon- 
stitutional as  depriving parties of 
jury trial see Xaster and Servant 8 
36, McCune v. Mfy. Co., 351; consti- 
tutional right of trial by jury see 
Constitntional Lam $ 17, Sinclair v. 
Croonz, 526. 

Jus  Disponendi-See Municipal Cor- 
porations $ 37, Clinard v. Winston- 
Salmt, 119. 

Justices of the Peace--Action held 
within exclusive jurisdiction of, see 
Courts $ l a ,  Hill v. Snider, 437; 
pleadings and trial see Justices of 
Peace $ 4, Roediger v. Sapos, 95. 

Juvenile Courts-See Clerks of Court 
5 7, Ward v. Hotcard, 201. 

Kerosene Store-Liability for explo- 
sion of, see Xegligence 5 3, Daniels 
v. Vontyornery Ward (e. Go., 768. 

Laborers' and Xaterialmen's Liens- 
Judgment debtor must show right 
to homestead against purchaser a t  
foreclosure of materialman's lien 
see Execution 1 20, Johnson z'. Sink, 
702. 

Landlord and Tenant--Rights of land- 
lord upon padlocking of premises 
see Xuisances 8 10. Barker, Solici- 
tor, L.. Palnzer, 519: lessor held lia- 
ble for negligence in maintenance of 
open pit on adjacent land belonging 
to lessee, see Negligence 5 421, Wel- 
lons 2;. Sl~errin, 534 ; agricultural 
tenancies see Agriculture 5 7, TVil- 
liams r;. Bruton. 699; recovery of 
rents prepaid up011 destruction of 
premises by fire see Landlord and 
Tenant $ 26, Oil Co. c. Bass, 489. 

Last Clear Chance-See Railroads 5 
10, Cwnlniings c. R. R., 127: Jonfs 
v. R. R.. 170; Georgc c. R. R.. 684. 

Law of the Case--See Appeal and Er- 
ror $ 490. Scott 0. Hnrriao~i. 319; 
Cody n. Hocey, 407 ; George 2;. R. R., 
684: Sl'arren v. Ins. Co.. 705. 

Law of the Land-Statute imposing 
limitation for assertion of right held 
not to violate this section see Con- 
stitntional Law $ 19, Sheets v. 
Wulah, 32. 

Leases-Instrument held lease and not 
conveyance of property in fee see 
Deeds $ 13a, Hincs v. Hines, 32.5. 

Legislature -- Power in regard to 

changing terms of public office see 
Constitutional Law 5 4d, Freeman 
v. Board of Elections, 63; Pennu c. 
Board of Elections, 276; control 
over counties see Counties $ 1, Free- 
man v. Comrs. of Vadison, 209; 
constitutional inhibition against 
passage of special act see Statutes 
8 2, S a n ~ s  v. Comrs. of Madison, 
284; separation of poJvers see Con- 
stitutional Lam § 354, COX v. Kin- 
ston, 391; delegation of power see 
C'onstitutional Law 8 4c, COX v. 
Kinston, 391 ; determination of p u b  
lic policy see Constitntional Law $ 
4a, Cox v. Kinston, 391, 

Less Degree of the Crime-Sufficiency 
of indictment to support conviction 
of, see Indictment 5 22, 8. v. Kiziull, 
399. 

Liability Insurance-See Insurance ; 
application for inspection of liabil- 
ity policy in action for negligence 
see Bill of Discovery 5 8, Rivenbark 
a. Oil Corp.. 592; motion to strike 
allegation that charitable corpora- 
tion had liability insurance sr.e 
Pleadings 8 29, Hemdon v. Massey, 
610. 

Libel and Slander-Words actionable 
per sc see Libel and Slander 5 2, 
notice and retraction see Libel and 
Slnnder 5 6, relevancy and compe- 
teucy of evidence see Libel and 
Slander 5 12, sufficiency of evidence 
and nonsuit see Libel and Slander 
$ 13, damages see Libel and Slander 
5 16. Rnth v. Sews Co., 13. 

1,icenqees-Definition of, see Negli- 
gence $ 4b, Pafford v. Construction 
C'o.. 730; duty of owner to, see Neg- 
ligence $ 4c, Pafford v. Construction 
Co., 730. 

Licenses-Of plumbing contractors see 
8. c. Mitchell, 244; classification of 
trxdes and professions for-licenses 
kee Taxation $ 2a, Iienny Co. v. 
Rrezvrd, 269 ; Snydcr v. Maxwc>ll, 
617: power of municipality to levy 
license tax on trades and profes- 
sions see JIunicipal Corporations 3 
42, Iienn y Co. v. Brevard. 269 ; park- 
ing meter charge cannot be upheld 
a s  a license tax see Municipal Cor- 
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porations 39, Rhodes, Znc., c. Ra- 
leigh, 627. 

Liens-Registration of, see Mortgages 
1 12, Chattel Mortgages 9a, Mfg. 
Co. c. Yalloy, 666. 

Life Insurance-See Insurance. 
Limitation of Actions-Constitution- 

ality of statute imposing limitations 
see Constitutional Law 19, Sheets 
v. Walsh, 32 ; limitation of prosecu- 
tions for failure to support illegiti- 
mate child see Bastards 7, 8. v. 
KiZlian, 339 ; S. v. Hodges, 625 ; in- 
sanity as  disability preventing run- 
ning of statute see Limitation of 
Actions 5 7, Johnson v. Ins. Co., 
139; institution of action within one 
year after nonsuit see Limitation of 
Actions 8 l l b ,  Osbome v. R. R., 
263 ; partial payment as  affecting 
principals see Limitation of Actions 
5 12a, Saieed v. Abeyounis, 644; 
burden of proof see Limitation of 
Actions 16, Johtzson v. Ins. Co., 
139; Saieed v. Abeyounis, 644. 

Liquor-See Intoxicating Liquor. 
IAvestoclr - Confinement of, under 

Stock Law see Animals 2, Gard- 
ner c. Black, 573. 

Local Act-Constitutional inhibition 
against passage of, see Statutes 5 2, 
Sums .u. Comrs. of Madison, 284. 

Local Government Commission-Cer- 
tificate of Secretary necessary to 
bond issue see Board of Education 
v. Board of Education, 90. 

Loss Payable Clause-See Insurance 
5 21, Land Bank v. Foster, 415. 

Magistrates - See Justices of the 
Peace. 

Mail-Acceptance of offer hy mail see 
Contracts 8 4, Board of Education 
v. Board of Education, 90. 

blalicious Prosecutions-Liability of 
principal for prosecution instigated 
by agent: see Principal and Agent 
10% J)'Arrnour v. Hardzca~e Co., 
568. 

3Innclamus-Sature and grounds of 
writ in general see Mandamus § 1, 
legal or ministerial duty see Man- 
damus 5 2a, parties entitled to 
remedy see Mandamus 5 3, White 
v. Comrs. of Johnston, 329. 

M:~nnfacturer-Warranty from manu- 

facturer to consumer see Sales 5 17, 
Simpson v. Oil Co., 642. 

Marriage-Brcbach of promise of, see 
Breach of Marriage Promise, Wind- 
ers v. Powers, 580; nature and es- 
sentials of the status see Marriage 

1, Winder6 v .  Powers, 580. 
Married Women-Acknowledgment of 

deeds to husbands see Husband and 
Wife 4b, Fisher v. Fisher, 70; as  
free trrtders see Husband and Wife 

lSa, Fisher v. Fisher, 70; dower 
see Dower ; dimony see Divorce. 

Master and Servant-Master's liabil- 
ity for scrwnt 's  driving see Auto- 
nlobilss § 24, Templeton v. Kclleu. 
164: Cole a. Motor Co., 756; assign- 
ability of wages see Assignments § 
1, Rwkman v. Holshouser, 377 ; con- 
tract by employee not to engage in 
same busineijs see Contracts 5 7a, 
Comfort Sprrng Corp. v. Burroughs, 
658; creation and existence of the 
relationship c;ee Master and Servant 
8 1, Puborc;' v. Construction Co., 
730; actions against employer for 
wages or remuneration see Master 
and Servant 9, Brown v. Clement 
Co., 47; course of employment see 
Master and Servant 8 21b, D'Ar- 
m o w  v. Hardware Co., 568; negli- 
gence of railroad employer see Mas- 
ter and S e n a n t  § 27, Brittain 2;. 

It. R., 737; validity of compensa- 
tion act see Master and Servant 5 
36, XcCune v. Mfg. Co., 351; nature 
and construction of comyensiltioli 
act in genera see Master and Serv- 
ant 1 37, Blwsingame v. Ssbestos 
Co., 223 ; Xorr is v. Cl~evrolcl Co. ,  
428 ; independent contractors see 
Blaster and Servant 8 39b, Farmer 
L.. Lumber Co., 158; Cook u. Lunl- 
ber Co., 101 diseases see Master 
and Servant 5 40b, Blassingame c. 
Asbestos Co., 223; MacRae v. Cw- 
mnploument Compensation Gom., 
769; hernia see Master and Servant 
S 40c, Smith c. Creanzery Co., 468 ; 
whether injury results from an "ac- 
cident'' see >[aster and Servant $ 
40d, Bnchanan v. Highway Corn., 
172; Smith r .  Creantery Co., 468: 
whether accident "arises in the 
course of the mnployment" see JIas- 
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ter  and Servant $ 40f, Stallcup a. 
W o o d  T u r n i n g  Co., 302; Miolz v .  
Marble & T i l e  Co., 743; amount of 
recolery see Master and Servant 5 
41a, Morris v. Chevrolet  Co., 428; 
Y i o n  v, Marble & T i l e  Co., 743; 
rights of employees, employer and 
insurer against third person tort- 
feasor see Master and Servant 5 44, 
Mack v. Marshall  Field & Go., 55; 
Saylee v. Lof t i s ,  674 ; employees and 
risks covered by policy see Master 
and Servant $ 45b, Mion v. Marble 
& T i l e  Co., 743; notice and flling of 
claim see Master and Servant 1 47, 
Blassingante v .  Asbestos Co., 223 ; 
original jurisdiction of commission 
and exclusiveness of remedy see 
Master and Servant $ 49, McCune 
c. Mfg. Co., 351 ; hearings and evi- 
dence see Master and Servant 5 52b, 
Blassi~igairre 2;. dsbes tos  Co., 223 ; 
MarRae  v. Cnemployment  Compen- 
sa t ion  Corn., 769; findings of fact 
and conclusions of law by commis- 
sion see Master and Servant $ Wc, 
F a n n e r  v. L u m b e r  Co.. 158 : Cook v. 
L u m b e r  Co., 161; Y a c R a e  v. Un-  
employment  Compensation Corn., 
769; review of award see Master 
arid Servant $ 55d, B u c h a n a n  v. 
H i g h w a y  Cont., 173 ; Rlassingame v. 
l s b e s t o s  Co., 223; MncRae v. Un-  
c w z p l o ~ m e n t  Cow~pensat ion  Cont., 
769; Stallcup 2;. W o o d  Turning  Co., 
302 ; determination and disposition 
of appeal see Master and Servant $ 
55g, F a r m e r  v .  L u m b e r  CO., 158; 
Cook v. Lttnzber Co., 161: validity, 
nature and construction of Unem- 
ploymelit Compensation Act see 
Master and Servant 1 56, Ins .  CO. 1;. 
t-nc'n~ploynzent Compensation Com., 
495; taxes see Master and Servant 
5 59, Ins .  Co. v. C n e m p l o ~ n ~ e n t  
Cornpensution Corn., 495. 

Materialmen's Liens-Judgment debt- 
or must show right to homestead 
against purchaser a t  foreclosure of 
materialman's lien see Execution 8 
20, Johnson  v. S i n k ,  702. 

Mental Capacity-To premeditate and 
deliberate a s  affected by drunken- 
ness see Homicide § 4c, S .  v. Mc- 
Manus ,  445; to execute deed see 

Deeds 5 2a, Greene v. Greene,  649; 
a s  preventing running of statute see 
Limitation of Actions $ 7, Johnson  
v. Ins.  Co., 139. 

Meritorious Defense-Must be shown 
to entitle defendant to set aside 
judgment for surprise see Jndg- 
ments $ 33e, Roediger c. Sapos,  95. 

Minors--Are bound by judgment in 
which they are  represented by class 
representation see Judgments $ 29, 
Caruwcll v. Crestcell, 40 ; adoption 
of minors see Adoption, W a r d  v. 
Hotcard,  201; right of adopted chil- 
dren to inherit see Descent and Dis- 
tribution $ 6, W a r d  v. Howard ,  201 ; 
juvenile courts see Clerks of Court 
$ 7, W a r d  2;. H o w a r d ,  201; parents' 
right of action for negligent injury 
to child see Parent and Child fi 8, 
W h i t e  2;. Cornrs. o f  Johns ton ,  329; 
limitations on prosecutions for fail- 
ure to support illegitimate child see 
Bastards $ 7, S .  2;. I i i l l ian,  339; 
S .  t). Aodges ,  625 ; parents' liability 
for negligent driving of child see 
Automobiles $ 25, V a u g h n  v .  Booker,  
479 ; guardianship of, see Guardian 
and Ward. 

Mortgages-Mortgagors held barred by 
adjudication that they were not en- 
titled to restrain writ of assistance 
from thereafter litigating identical 
question see Judgments $ 32, para- 
graph 3, Davis v. L a n d  B a n k ,  145; 
court may empower trustee for 
charitable trust to mortgage prop- 
erty see Trusts $ 6b, Bond v. T a r -  
boro, 289; rights of parties under 
loss payable clause see Insurance 5 
21, Land B a a k  v .  Foster,  415; dower 
rights in encumbered land see 
Dower 8 2c, B r o w n  v. X c L e a n ,  555; 
debts secured see Mortgages $ 9, 
Lond B u n k  z;. Foster,  415; registra- 
tion, lien, and priority see Mort- 
gages § 12, Mfg.  Co. v. Malloy,  666; 
rights and liabilities of parties 
where purchaser assumes debt see 
Mortgages 8 23b, I icen v. Parker ,  
378; paymenl and discharge see 
Mortgages $ 27, Mfg.  Co. v. M a l l o ~ ,  
666; denial of amount claimed and 
accounting see Mortgages $ 30e, 
Land Baltk v .  Foster,  415; defi- 
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ciency and personal liability see 
Xortgages $ 36, Brown v. Kirk- 
patrick, 486 : title and rights of pur- 
chaser a t  foreclosure sale see Mort- 
gages $ 42, Lumber Co. v. Edwards, 
251. 

Motions-To strike allegations, see 
Pleadings $ 29, Whitlow v. R. R., 
558 ; Herndon v. Vassey, 610 ; Sayles 
v. Loftis, 674; Aldridge Motors v. 
Alexander, 750 ; review of orders on 
motion to strike see Appeal and Er- 
ror $ 40b, Lumber Co. v. Edwards, 
251 ; for new trial for newly discov- 
ered evidence see Criminal Law $ 
58, S. v. Rodgers, 622; for judgment 
on pleadings see Pleadings 1 28, 
Sills v. Morga?z, 662 ; Redmo?ttl v. 
Farthing, 678; notice see Xotions 
$ 2, Harris c. Board of Education, 
281; for change of venue see Venue 
$ 3, Calcagno v. Overbu, 323; to be 
allowed to amend see Pleadings $ 
23, Harris v. Board of Education, 
281; Scott v. Harrison, 319; John- 
ston Cottntl~ v. Stewart, 334; neces- 
sity of motion to strike evidence to 
present objection to evidence see 
Appeal and Evidence $ 6e, Edgerton 
v. Johnson, 314; necessity of proper 
motions to present question of suffi- 
ciency of evidence see Criminal Law 
$ 58d, 8. v. Kiziah, 399. 

Motorcycles-Exclusion of, in automo- 
bile accident policy see Insurance $ 
38, Oalcleu v. Casualtl~ Co., 160 ; in- 
jury to cyclist from defect in street 
see Municipal Corporations $ 14, 
Barrles v. Wilson, 190. 

Mules--Permitting to be a t  large see 
Animals 5 2, Gardner v. Black, 573. 

Municipal Corporations-Drainwe dis- 
tricts see Drainage Districts ; coun- 
ties see Counties ; tax collector may 
not make arrest see Taxation $ 34, 
H o l r ~  2'. Wnll, 365 ; liability on 
bond of tax collector see Principal 
and Surety $ 5a, H m r u  o. Wall, 
363 ; constitutional limitation on in- 
crease of debt see Taxation $ 3b, 
McGz~inn 2;. Higk Point, 449; power 
of enlitlent domain see Eminent Do- 
main;  appointment and removal of 
public officers see Public OEcers $ 
6, Ki~tsland 1;. Muckeu, 508; county 

may tax property held by city for 
non-governmental purposes see Tax- 
ation $ 19, TVinstovr-Salem v. For- 
sytk County, 704; nature and es- 
sentials and definition of municipal 
corporation see Municipal Corpora- 
tons $ l, Cox v, Kinston, 391; crea- 
tion of municipal corporations see 
hIunicipa1 Corporations $ 2, Cox c. 
Iii~iston, 3!)1 ; private powers see 
Jlunicipal Corporations $ 8. Mc-  
Guinn v. H igk Point, 440; exercise 
of gorernm~?ntal and corporate pow- 
ers in gene:al see Nunicipal Corpo- 
rations $ 12, Parlis v. Priizcetou. 
361; defects or obstructions in 
streets or sidewalks see Municipal 
Corporatiol~s 8 14, Bames v. Wil- 
son, 190; injuries to lands by sew- 
erage systems see JIunicipal Corpo- 
rations $ 16, Cli?lard v. k 'ern~vs-  
ville, 686 ; jails see Municipal Cor- 
porations $ 17c, Parks v. Princetoll, 
361; purchase of land by munici- 
pality see Nunicipal Corporations $ 
23, Cox v. Kinston, 391; nature and 
extent of municipal police power in 
general see Municipal Corporations 
$ 36. Rhod-s, Znc., ?I .  Raleigh, 627: 
zoning ordinances and building per- 
mits see Municipal Corporations 9 
37, Clinard v. Wiuston-Salein, 119 ; 
regulation (of use of streets see Mu- 
nicipal Corporations $ 39, Rhodes. 
Znc., v. Rakigh, 627; attack, viola- 
tion and er forcement of ordinances 
see Municipal Corporations $ 40, 
Clinard v. TViiisto~?-Salem, 110 ; 
l i c ~ i ~ i ? l  Co. v.  Brevard, 269; power 
to tax see Municipal Corporations 
$ 42, 11cun r/ Co. v.  Brevard, 269. 

Satnral  Objects-Calls to, see Bonn- 
d a r k s  $ 4, Clcgg v. Canadu, 433. 

h'egligence-In causing injury to per- 
solls on or near track see Railroads 
$ 10, Czinlinings v. R. R., 127 ; Jones 
1;. R. R., 170; George v. R. R., 684; 
liability 01' municipality for, see 
Municipal Corporations $ 12, Park9 
c. Pri~rceto%, 361; in failing to keep 
streets and sidewalks in reasonably 
safe condit~on see Alunicipal Corpo- 
rations $ 14, Bnr~ces L.. TVilso11, 190: 
ill oper:~ti~m of automobiles stbe 
Automobiles : negligence of deil1t.r 
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in putting second-hand car with de- 
fective brakes on highway see Au- 
tomobiles g 6d, Jones v. Chevrolet 
Co., 693; in permitting animals 
to be a t  large see Animals $ 2, 
Gti~.d?zo. c. Black, 573 ; liability of 
charitable institution to person in- 
jured while enjoying benefits, see 
Charities 1 4, Herntlon v. ~Jlassey, 
610; right of wife to sue husband 
for negligellt injury see Husband 
aild Wife $ 6, Albcvts v. dlberts, 
4-13; parents' right of action for 
negligent injury to child see Parent 
and Child 8, Wltite v. Conbrs. of 
Johnston, 329: acts and omissions 
constituting negligence in general 
see Negligence 1, Sayles v. Loftis, 
674 ; dangerous substances, machin- 
ery and instrumentalities see Negli- 
gence § 3, Hubbel v, Fimziture C'o., 
518 ; Aslzke~laai v.  Bottling Co., 552 ; 
O'Seil v. Brcislcell, 561; Daniels a. 
,110v1tgonzet~~ Ward &. Co., 768; con- 
dition and use of lands and build- 
ings as  constituting negligence see 
Segligence 4a, Furtick a. cot tor^ 
Xills, 516, 517 ; Wellons v. Sherrin, 
534; distinction between "licensee" 
and "inritee" see Negligence 8 4b, 
Pafford c. Construction Co.. 730; 
duty and liability to licensees see 
Xegligence 4c, £'afford a. Con- 
struction Co., 730; duty and liabil- 
ity to invitees see Kegligence 8 .Id, 
Brozcn v. .llo?ltgonzcry Ward d Co., 
368; Sch~cingle v. Kcllei~berger, 377 ; 
intervening negligence see Negli- 
gence 7, Uutt~cr  v. Spease, 82;  
anticipation of injury see Negligence 

9, O'Seil v. B~.aszocll, 361; plead- 
ings see Segligence § 16, Daniels v. 
Jlo~~tgonzery TlTcci~d A Co., 768; suffi- 
ciency of evidence and nonsuit on 
issue of negligence see Kegligence 
8 19a, Ashkelruzi 1;. Bottling Co., 
552; O'Yeil v. R~vswcll,  581 ; Brit- 
t a i t ~  a. R. R., 737; nonsuit on 
ground of intervening negligence see 
Negligence 19d, Butner v. Speasc, 
82 ; instructions see Segligence 8 20, 
Brown 1.. Montgomery Ward & Co., 
368. 

Kegotiable Instruments-See Bills and 
Notes. 

Negroes-Municipality may not pro- 
vide exclusive residential districts 
respectively for white and Negro 
races see Constitutional Law 11. 
Clhard  v. WinstowSalem, 110. 

Newly Discovered Evidence-Motion 
for new trial for, see Criminal Law 
8 58, S. 1;. Rodgcrs, 622. 

Nightwatchman-Injury to, a s  arising 
out of employment see RIaster and 
Servant 8 40f, Stallcup v. Wood 
Turiiiwg Co., 302. 

Nonresident-Service of process on 
nonresident automobile owner see 
Process $ 8. Alberta c. Alberts, 443 ; 
Crabtree v.  Sales Go., 587; right of 
nonresident to sue in courts of this 
State see ('ourts S l a ,  Alberts v. 
Alberts, 443. 

Nonsuit-Court may grant a t  any time 
before verdict see Trinl $ 21, Brutou 
v. Ltght Co., 1 ;  consideration of 
evidence on motion to nonsuit see 
Trial 8 22b, Barnes 2.. Wilson, 190; 
D'Armour v. Hardware Co., 588: 
sufficiency of evidence to overrule 
see Trial 8 19, Brittaw v. R. R., 
737 ; sufficiency of evidence and non- 
suit on issue of negligence see Seg- 
ligence $ 19a, Ashliewa2~ 7.. Bottling 
Co., 562; O'iVeil v. Brastcell, 661; 
Brittain v. R. R., 737; on ground of 
intervening negligence see Negli- 
gence 5 1912, Butner 2;. Spease, 82 ; 
on ground of contributory negligence 
of person injured by defect in street 
or sidewalk see Municipal Corpora- 
tions $ 14, Barnes c. Sl'ilson, 190; 
sufficiency of evidence and nonsuit 
in prosecution for seduction see Se- 
duction 5 8, A'. v. Gn~f th ,  601; in 
prosecutions for assault see Assault 
§ 11, S. v. Wray, 167 ; in prosecn- 
tions for obstructing justice in in- 
terfering with police officers making 
an  arrest see Arrest 1 3, S. c. TTrau. 
167 ; in prosecutions for illegal pos- 
session of intoxicating liquor see 
Intoxicating Liquor Sb, S,  v. 
Elder, 111 ; in prosecutions for forg- 
ery see Forgery 6,  8. v. Shelnutt, 
274 ; in actions for negligent opera- 
tion of automobiles see Automobiles 
9 18, Clarke v. Martilt, 440; in ac- 
tions for libel see Libel and Slander 
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5 13, Roth v. News Co., 13;  in ac- 
tions in ejectment see Ejectment § 
14, A-een v. Parkcr, 378; necessity 
of proper motions to present suffi- 
ciency of evidence see Criminal Law 

78d, S. v. Kiziah, 399; review of 
judgments on motions to nonsuit 
see Appeal and Error 40e, Browv 
v. Mo?!tgo?nery Ward & Co., 368 ; 
Rorker, Solicitor, v. Palmer, 519; 
right to institute action within one 
year from nonsuit see Limitation 
of Actions I lb ,  Osborne v. R. R., 
263. 

North Carolina Unemployment Com- 
pensation Act-Commission is State 
agency and cannot be sued except a s  
provided for by statute see States 
18 1, 2a, Ins. Co. v. CvLemployment 
Compensation Cour., 495 ; nature, 
construction, operation of act see 
Master and Servant 56, et seq., 
Ins. Co. v. Unemployment Compen- 
sation Com., 495. 

Xorth Carolina Workmen's Compensa- 
tion Act-See Master and Servant 
8 36, et scq., Mack a. Marshall Field 
& Co., 55;  Farmer v. Lumbw Co., 
158; Cook v. Lumber Co., 161; 
Bvchanan v. Highway Com., 173; 
Blassingamc v. Asbestos Co., 223; 
Stallcup 2;. Wood Turning Co., 302; 
VcCuna v. Mfg. Co., 351; Morris v. 
Chevrolet Co., 428; Smith v. Cream- 
m y  Co., 468; Sayles v. Loftis. 674; 
dliott v. Marble & Tile Co., Inc., 743 ; 
MacRae v. Cnemplo~~ntent Compen- 
sation Com., 769. 

Sotice-Of judgments of foreclosure 
of tax liens see Taxation 40a, 
Rosser v. Matthem, 133: of claim 
under Compensation Act see Master 
and Servant 47, Blassingame v. 
Asbestos Co., 223; of motion to be 
allowed to amend see Pleadings 
23, Harris v. IZoard of Ed~~cut ion ,  
251: Scott v. Harrison, 319; Cody 
o. Hovey, 407; right to notice and 
l~caring in arbitration proceedings 
see Arbitration and Award 6, 
Grimes v. Ins. Co., 259. 

Nuisances-Actions to abate and for 
damages see Nuisances 8 4, Oates 
O. Mfg. Co., 488; actions for dam- 
ages for maintenance of permanent 

nuisance see Nuisances 5, Bruton 
v. Light Co., 1 ; padlocking premises 
used in operation of nuisance 
against public morals see Nuisances 
§ 10. Rarke? v. Palmer, 519; sale of 
property used in operation of nui- 
sance against public morals see Nui- 
sances 11, Habit v. Stephe?lson, 
447 ; Sinclaz- v. Croonz, 526; Hum- 
phrey v. Chwchill, 530. 

Obstructing Jurqtice-Interference with 
officers in m,iking arrest see Arrest 
8 3. 8. v. TV?a?j. 167. 

Occupational Diseases-See Master 
and Servant 8 40b, Blassingamc v. 
Aabestos Co., 223 ; NacRae v. T 7 n c  ?n- 
ploflnwnt Corzpensation Com., 769. 

Offer and Acceptance-See Contracts 
6 1, Board oj  Education v. Board of 
Education, 90. 

Officer*--See Public Officers. 
Opinion-Expwssion of, by court in 

charge see Trial 1 31, McClanzroch 
v. Icc Co., 116; Brittain v. R. R., 
737. 

Opinion Testimmy-Qualification and 
competency of expert testimony see 
Evidence 51, O'Xeil v. Braswell, 
561 ; technica basis for expert testi- 
mony see Evidence s 43c, Gcorgc v.  
R. R., 684. 

"Or"-See Estates 8 16, Jones C. Wal- 
droup, 178. 

Parent and Child-Limitations on 
prosecutions 'or failure to support 
illegitimate child see Bastards 8 7, 
8. v. Ktllian, 339; S.  v. Hodges. 625; 
parents' liability for negligent driv- 
ing of child see Automobiles 25, 
'C'aualln v. L'ooI~P~,  479; parents' 
right of actiol for negligent injury 
to child see Parent and Child 8 8, 
White v. Conara. of .Jnlmston, 329. 

l'arlring-On highway see Automobiles 
§ 11, Clarke 1.. Martin, 440. 

Parking Meters -See J I~~nic ipa l  Cor- 
porations 39, Rhodes, Inc., z.. iZ1- 
lcigh, 627. 

Parties-Round by judgment see ,Judg- 
ments 5 29, Parsteel1 v. Creswell, 
40;  parties entitled to mandomus 
see Blandamus 3, White v. Comrs. 
of Johnuton, 329; in action on bond 
for public construction see Principal 
and Surety 5 i', Cavarnos-Wright v. 
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Blythe Bros. Co., 583 ; Broadkurat 
v. Blythe Bros Co., 585; in tax fore- 
closures see Taxation $ 40a, John- 
ston County v. Stetcart, 334; who 
may sue on contract see Contracts 
$ 19, Boone v. Boone, 722; taxpay- 
ers may not maintain action t o  try 
title to public office see Public Offi- 
cers $ 10, Freeman v .  Comrs. of 
Madison, 209; but may maintain ac- 
tion to enjoin payment of salaries 
to unauthorized persons see Coun- 
ties $ 16, Freeman v. Comrs. of 
Madi.von, 209; demurrer for mis- 
joinder of parties and causes see 
Pleadings $ 16, Burleson v. Burle- 
sou, 336; Ellis 0. Brown, 787 ; time 
of objection and waiver see Parties 
6 9, Greene v. Greetze, 649; joinder 
of additional parties see Parties $ 
10, Johnston County v. Stewart, 334. 

Par01 Evidence-See Evidence 5 39, 
Edgerton v. Johnson, 314; Jones v. 
Chevrolet Co., 603; Boone v. Boone, 
722. 

Partition-liight to partition see Par- 
tition $ 1, H ~ / n ~ a n  v. Edwards, 342 ; 
nature of remedy and proceedings 
see Partition $ 4, Hyman v. Ed- 
wards, 342 ; Keen v. Parker, 378. 

PartnershipAgreement  by partner 
not to engage in same profession see 
Injunctions $ 8, Beam v. Rutledge, 
670. 

Passengers-Gratuitous passengers see 
Automobiles $ 21, Butner v. Spease, 
82;  Colc v. Yotor Po., 756; carrier 
and passenger see Carriers 8 15, 
T17~lson v. Bus Lines, 586. 

Patents-Word "invention" held not 
used in technical sense as  referring 
to patent device see Quasi Contracts 
$ 2, Turner v. F w n ~ l u r e  Co., 695. 

Per Capita-Upon limitation over, 
members of claw take per capita 
see Wills $ 34. Lnnzm v. Mayo, 261. 

Peremptory Instructioils-In general 
see Trial $ 27a, Warren u. Ins. Co.. 
705; peremptory instructions in 
favor of party having proof see 
Trial 5 27b, Barrt'tt v. Williams. 
175. 

Personalty--Joint estntes and surviv- 
orship in personalty see Estates $ 

16, Jones u. Waldroup, 178; Red- 
mond v. Farthing, 678. 

Petition to Rehear-See Appeal and 
Error  8 43, Best & Co. v. Maatcell. 
Comr. of Revenue, 134; Templeton 
v. Kelley, 164. 

Physician - Appointment of county 
physician see Counties $ 8b, Sam8 
v. Comrs. of Madison, 284. 

Pistol-Method of firing is matter 
within common knowledge see Evi- 
dence $ 5, Warren v. Ins. Co., 705. 

Pit-Negligence in maintaining open 
pit on land see Segligence $ 4a, 
Wcllons z'. Shrrrin, 534. 

Plea in Bar-See Reference $ 3, 
Brown v. Clement Co., 47. 

Pleadings-Sufficiency of pleading of 
contract see Contracts $ 21, Brown 
v. Cle~nent Co., 47; Pctty 2;. Lemons, 
492; in summary ejectment see 
Ejectment $ 5, Roedigcr v. Sapos, 
95; in ejectment to try title see 
Ejectment $ 12, Keen 2;. Parker, 
378; in actions for fraud see Fraud 
8 8, Hill v. Sntder, 437; in action to 
set aside deed as  being fraudulent 
ae to creditors see Fraudulent Con- 
veyances 8 9, Sills v. Uorgan, 662 ; 
in actions for negligent injury see 
Segligence 16, Daniels v. Xont- 
gomery Ward Le Co.. 768 ; pleading 
of estoppel see Estoppel $ l l a ,  Keert 
2'. Parker, 378 ; in magistrate's court 
see Justices of the Peace $ 4, Roedi- 
ger v. Sapos, 96;  admissions in, see 
Evidence $ 42f, Cuntmings v. R. R., 
127: statement of cause of action 
bee Pleadings $ 3a, P e t t ~  v. Lemons, 
492 ; counterclaims, set-offs and 
cross complaint see Pleadings # 
10. X o n t g o m ~ r ~ j  c. Blades, 654; 
demurrer for want of jurisdic- 
tion see Pleadings $ 14, YcCune c. 
X f g .  Co., 351; demurrer for failure 
of complaint to state cause see 
Pleadings 8 15, Lumber Co. v. Ed- 
wards, 251 ; demurrer for misjoin- 
der of parties and causes see Plead- 
ings $ 16, Burleson v. Burleson, 
336; E l l ~ s  v. Brown, 787; defects 
appearing on face of pleading and 
"speaking demurrers" see Pleadings 
8 18, Mack v. Xarahall Field & Co.. 
55 ; Aldridge Motors v. Alexander. 
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730 ; t ime of demurr ing and  waiver 
of r ight to demur  see Pleadings 5 
19, dldrrdgc Motorn c. Alexander,  
750: oflice and  effect of demurrer  
see Pleadings 5 20, Mach- e. V a r -  
slrall d'rcld & Co , 55 : 'Il'ktte c. 
f'onrru. of Johnstor!, 329: Parks  c. 
l'rrnccton. 361 : amendmrnt  a f t e r  de- 
cision sustaining demnrrer  see 
Pleadings 5 23, Harrrs I * .  Board o f  
h'duccrtcon, 2S1: Scott  1.. Harrison, 
310: .Joh)rston Cozcntll c. Stewart ,  
304 ; C'odtj 1' .  H o ~ c ! l ,  407 : motions 
for  judgment on pleadings see 
Plextiings § 2'5, Srlls c. AIIorga~l, 662 ; 
Rc dr~to~rd 1 ' .  Farfhrng,  678 : motions 
to  str ike see Pleadings 5 29, 1771rt- 
lore* r R R., 558: Hcrndon v. V n s -  
s( !I. 610 : Sa?lles c Lof t !? .  674: d l d -  
rrdyc l f o to r s  1.. -1 l t  m n d t r ,  750. 

Plumbing and  Heating Contractors- 
1,icaensing and regulation see Plumh- 
ing and  Heat ing  Contractors $ 2, 
A. 1.. llrtclrcll. 244. 

Pluries S u m m o n -  See Procws § 12, 
31r11t; c. E'rinli. 101. 

"Poisonous"-Hrench of w a r r m ~ t y  t h a t  
insecticide was  nonpoisonou\ see 
Sales 8 14. Srntpsorr 1'. 0 1 1  C'o., 542. 

Fo1icrma11-Right t o  make ar res t  
without war ran t  see ,\rrest $ l b ,  
A. r.  Tl'/.ail, 167. 

Police Power-Scope of Sta te  police 
power see Consti tutio~lal  I a w  5 7, 
('1 111clrd z.. Ti'r?zston-8al~m, 119 ; reg- 
ulations of t rades  and  professions 
see Constitutional Law 5 8, R. v. 
.Ilrtchr 11, 244 : abatement of nui-  
wnces  against  pnblic n1or:lls see 
Suisances 5 6 10, 11. Hnbit  c. Hteph- 
c ir.son. 447 ; Bnrhcr.  Solicrtor, o. 
Ptr 11nt r. 510 ; municipal policr power 
in general  see Municipal Corpora- 
tions § 36. h'hodes. I w . .  c. IZalcigh, 
6 3 ;  police power to regulate park-  
ing scc Municipal ('orporations § 
39. Rltodes. In(. .. c. Rnlcryh, 627. 

I'ol1utio11-JIeasi~re of temporary (lam- 
ages fo r  pollution of strexm see 
Sn iwnces  5 4, Oatcs r .  3 f f g .  C'o., 
458. 

Ponds-Action to  recover fo r  death  
f rom drowning see Segligence 5 4a, 
Ftcrtick c. Cotton M ~ l l s ,  516; Fnr-  
t ick c. Cotton Uills ,  517. 

Power Commissioli-Jlunicipality may  
not submit to control of Federa l  
Power Conimission see Municipal 
Corporations 5 8, X c G u i i ~ ~ t  C. High 
I'oirr t .  419. 

I'ower ('ompanies-Rights and  liahili- 
ties in m;intenar~ce of dam see 
Waters  and Wate r  ('ourses, Bruton 
c. Light C'o.. 1 : Iioone 1;. P o ~ c e r  
C'orp., 286 : j~ltlgment for permanent 
damages r w ~ ~ l t i n g  from iisnal oper- 
ation of tlarr~ bars  subsequent action 
to recover :~not l ie r  item of damage 
flowing f r o ~ n  sanw wrung see Jlitlg- 
rnents 5 32. Rrrtto?~ 1.. Light ('o., 1 .  

Power of S:I~(~-B.V admiuistrator c. t .  
( I .  see ICsec~ltors ant1 Administrators 
5 12b, !Z1rrrs,! Co. 2.. D r ~ ( g  Co., X 2 .  

Prejudicial  a l ~ d  IInrrnless Error-Er- 
rc,r m w t  h~ prejudicial to enti t le 
aplwllant to new t r ia l  see Appeal 
ilnd Er ro r  $ 39n. R. R. c. T h r o ~ c o .  
77 : Bnrxos c. T17ilson, 190 ; Tollc!/ 
I?. Crc'ntnc'r,t,'. Iirc... 255 : Edgerton c. 
Johi~so,r,  314: ('rimin:rl Law § 81c, 
R. c. 1T'i.o,11. 167: S. 2.. Cos,  177; 
Ilnrmless and  prejudicial e r ror  in 
ilistrnctiotis see Appcnl aud Er ro r  
$ 3 9 ~ ,  O a k l ( ~ ~ /  2.. Cnsuctlt!~ Co.. 1.70; 
I['c'nrplcton c. l i c l l c !~ .  164 ; Bnrnca 
1'. 1Vilsoi1. 1110: ('rimin:rl L.?w § 81c, 
S. 1.. Rccli~ttcri. 483: S'. 1.. Sn~i t l r .  ,791; 
in irtlmission o r  exclusion of e ~ i -  
dtsncr secJ App~i11 ant1 Er ro r  § 30d, 
.llc('lrrnr~~och 1. .  Icc Co., 106 ; To l l c !~  
r. ( ' r ( w i t ~ e ~ r , ~ ~ .  Inc., 2.55 : Brolcn 1 ; .  

J l o i c t { j o ~ ~ ~ c ~ t ~ ! ~  1l~trt.d d C'o., 368: Ed-  
g c r t o ~  ?;. . )o l~ tr .~oi~ ,  314 : Cr in~ ina l  
1 ~ 1 ~  5 5 1 ~ .  &'. ?'. E l t l ~ r ,  111. 

E'renlatilre A~apeals-Srt Appeal ilnd 
Er ro r  5 & LI;~n~,zcr I.. Edictrrds. 342; 
l ' tr i l~l  ('0. 2. I~)(lCli. 375 ; I i 1 7  iy11 t 2;. 

1, i t tk .  681. 
1'rt.minms--F(jrft~it~ire of policies fo r  

l lollp:~y~nrnt of, see. Insurance 5 30. 
Gibson z.. lrrs. Socict!/. 564. 

l'resnnllrtio~~s--Of (lntiiages from libel 
/lo. sc, s r e  1.ibel and  Slander 5 16, 
L'ofh I * .  Sc,c.s Po.. 13: tha t  court 
fornit1 facts snfficit.l~t to  support i t s  
jl~tlglneut see Ap11e:ll trnd Er ro r  5 
~ ' I : I .  JfcC'ornicl; v. Proctor. 23; Ros- 
s r  1.  r. ,lilottlr rrcs. 132 ; Smi th  e. V i n -  
c rcrl Co., 346: JlrCzcne z.. Mfg .  Co., 
3-71 : TITood c. Woodbnru d Ptrce, 
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Zt~c., 356 ; against partial intestacy 
see Wills $ 31, Coddington 2;. Stone,  
714: from adjudication of sanity 
see Insane Person 19, Johnson v. 
Ills. Co., 130; from possession of 
note see Rills and Notes 25, Jones 
c. 1Taldroup. 178 ; presumptions and 
burden of proof in criminal prosecu- 
tions in general see Criminal Law 

28a, 8. c. W r a ~ ,  167; from use of 
deadly weapon see Homicide 5 16. 
S ,  v. Redman,  483; presumption in 
favor of regularity of matter not in 
record see Appeal and Error § 21, 
Barker,  Sol~cr tor ,  1;. Palmer, 519; 
Criminal Law $ 77c, AS'. 2.'. Elder. 
111; presumption i a  favor of regu- 
larity of judicial sale see Judicial 
Sales 6, Johnson v. S ink ,  702; 
proof of death by violeilce raises 
presumption t h ~ t  death resulted 
from accidental means see Insur- 
a w e  1 41, Warren  v. Itis. Co., 705; 
there is no presumption of negli- 
gence from fact of injury see Rail- 
roads § 10, C I I ~ ~ ~ I ~ ( J S  v. R .  R., 127. 

Prima Facie--Speed in excess of stat- 
utory limits is prima facie eridence 
that  speed is excessive see Automo- 
biles 12a, Smar t  1.. Rodgers, 560. 

Principal and Agent--Instruction on 
issue of resportdent superior see h u -  
tomobiles 24d, Templeton v. Kel- 
leu. 164; admissions by agents see 
Evidence 42d, B r o ~ c n  v. Moirtgona- 
( r ~  117ard C$ C'o , 368; Jones v. C'he5- 
v o k t  Co.. 693 ; evidence and proof of 
agency see Principal and Agent I 7. 
D' l rmour  c. Hrcrdmre Co.. 568; 
liability of principal for wrongful 
: ~ c t s  of agent see Principal and 
Agent $ 10a, D'Ar niour 1'. Hardtcare 
C'o.. 368. 

Principal and Surety-Liability on re- 
plevin bond see Claim and Ilelivery 
1 16, I'ancl Co. a. Zpock, 375; rights 
and liabilities on notes see Rills and 
Sotes 1 20, Sareed v. dbeuoutiis, 
644: partial payment as  preventing 
running of statute as  to principal 
see Limitation of Actions 12a, 
fiuieed v. Sbe~olcnzs ,  644; bonds o f  
public officers see Priucipal and 
Surety § ;a, Dunn v. Slcnnsou, 279; 
Hc riru v. Wul l ,  365: bonds for pub- 

lic construction see Principal and 
Surety 7, Caaarnos-Wright Co. v. 
Blythe  Bros. Co., 563; Broadhurst 
v. Hluthe Bros. Co., 585; discharge 
of surety by extension of time to, 
or giving of additional security by. 
principal see Principal and Surety 

12, .IfaxzL.ell v. Ins.  Co., 762: 
rights and remedies of sureties 
against third persons see Principal 
and Surety 13, Ellis v. B r o x n .  
787. 

Prisons-Liability of sheriff and sure- 
ty for negligent injury to prisoner 
see Sheriffs $ Gb, Dzmn v. Sxu)isoti. 
279; liability of municipality for in- 
jury to prisdner see Municipal Cor- 
porations 5 12, Parks v. Prirtceton, 
361. 

Prot)ate-See Wills 5 16, Paul 2.. Dac- 
enport, 154. 

Process-Parties not served are bound 
by judgnient upon c1:rss representa- 
tion see Judgments S 29, CarszccZll 
I . .  C I Y  b~ccll ,  40: process in tax fore- 
closure see Taxation § 4Oa, Rosser 
v. JIutthezus, 132 ; JoRvston County 
1;. Xtezca~t ,  334; Russell v. Fultoti, 
701; issuance and time of service 
see Process 2,  V l ~ t z  v. Frnnl~. 
101 : service on nonresident automo- 
bile owners see Process 1 8, dlberts 
v. I lhe t  ts ,  443; Crabtt-ee v. Sal ts  
Co.. 587; alias and plurles summons 
and discontinuances see Process 5 
12, Mill to  v. Frink ,  101. 

Procesaionii~g Proceedings - S e e 
Ilo~mdaries, HIZE v. I'ourig, 114. 

Promise of Marriage, 13reach of-See 
Breach of Marriage Promise, T f n d -  
ers 1. .  Powers, 680. 

Proximate Cause-Intervening negli 
gellee is primarily question of proxi- 
mate cause see Srgligmce 7, But- 
rrcr c. Spcuse, 82. 

Public Liability Insurance-Policy al- 
leged held indemnity and not public 
liabihty see Insurance 5 48, I'cttu r .  
Lemons, 492 ; application for inspec- 
tion of liability policy in action for 
negligelice see Bill of Iliscovery 3. 
Rivet,  burk 2;. Oil Corp., 592 ; motion 
to strilie allegation tliat charitable 
corpor:ition h21d liability insuraiice 
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see Pleadings $ 29, Herndon v. Mas- 
seft, 610. 

Public Morals -Abatement of nui- 
sances against ,  see Nuisances 5 5 10, 
11. Habi t  6. Stephenson, 447 ; Bar-  
ker, Solicitor, v. Palnzer, 519; Sin- 
clair, Solicitor, v. Croom, 526. 

Fublic Officers-Liabilities on official 
bond* see Principal and Surety 5 5a, 
D u i ~ n  v. Swanson, 270; Heizry v .  
Wall, 365: power to appoint see 
Public Officers 5 2, Freeman v. 
Comrs. of Madison, 209; Freeman 
c. Board of Elections, 63; Sanzs v. 
Comrs. of Madison, 284; na tu re  of 
rights in public office see Public 
Office $ 3, Penny v. Board of Elec- 
rions, 276; Efird 1;. Conws. of Por-  
svth,  691 ; constitutional inhibition 
against  person holding more than 
one public office see Pnblic Officers 
$ 4b, Freeman v. Comrs. of .Wadi- 
son, 209; de facto officers see Pub- 
lic Officers § 5b, Sums v. Cow~rs. of 
Madison, 284: tenure and removal 
see Public Officers $ 6, Frecnzan v. 
Contrs. of AMadison, 209; Pcvrnv v. 
Board of Elections, 276 ; Ki~l s l and  
v. Macke!!, 508; procedure to t ry  
title to public office see Public Offi- 
cers 8 9, Frecman v. Comm. of Mad- 
isor?, 209; parties who may sue to 
t ry  t i t le to public office see Public 
Officers $ 10, Freeman w. Comrs. of 
3ladiso?z, 209. 

Public Policy-Is province of Legisla- 
t u re  see Constitutional Law $ 4a, 
Cox v. Kinston, 391; State  is  con- 
cerned with preservation of sanctity 
of marriage see Marriage $ 1, Wind- 
crs v. ZJowcrs, 580; contracts in re- 
s t ra in t  of t rade  see Contracts $ i a ,  
Conzfort Spring Corp. v. Burroughs,  
658 ; Beam v. Rutledge, 670. 

Punitive Damages-Right to recover 
in  action for  libel see Libel and  
Slander $ 16, Roth 2;. S e w s  Co., 13;  
Compensation Act excludes common 
law action for  punitive damages see 
Master and Servant 5 49, Mc-Cune 
c. Mfg. Co., 351. 

Pnrchasers for  Value-See Chattel  
Mortgages and Conditional Sales 
l%b,  bod^ Co. c. Corbitt Co., 264; 

holders in due course see Bills and  
Notes. 

Quantum Valebat-See Quasi Con- 
tracts $ 2, T ~ r n e r  v. Furni ture  Co., 
695. 

Qussi Contracts-Actions to recover 
upon q u a n t u * ~  nzeruit or  quantum 
calebat see Quasi Contracts $ 2, 
Turner  v. Fu l~ i t z i t - c  Co., 693. 

Questions of Law and of Fact- 
Whether alle,:ation in pleading con- 
st i tutes a d m i s i o n  is  question of law 
see Evidence I 42f. Cumnzings v. 
R. R., 127: location of boundary i s  
question of law and of fac t  see 
Boundaries $ 1. Clcgg c.  Cawadv, 
433; where facts a r e  not i n  dispute 
right of guardian to commissions is  
question of It w see Reference 5 13, 
Kosc c .  Bank. 600; sufficiency of 
evidence is question of law see Tr ia l  
5 19. Warrc2rz 1.. Itis. Co., 705; 
weight of t h ~  evidence is for jury 
see Tr ia l  $ 19. Hrittain v. R.. R., 
737. 

Quieting Title-.Purchaser a t  t ax  fore- 
closure held entitled to cancellation 
of deed execr:ted by tax  debtor see 
l 'asation $ 42, Russell v. Fultoti, 
701; nature  and grounds of remedy 
see Quieting Title 1, Fisher. u. 
.Fisher, 70. 

Races-JIunicipality may not p r o ~ i d e  
exclusive residential districts re- 
spectively for  white and Negro races 
aep Constitut:.onal Law $ 11, Clitl- 
nrd 7:. 11'iwsto?z-Salcr1z, 119. 

Railroads-Rates and tariffs a s  cnr- 
riers see Carriers $ 14. R. R. u. 
2'11 rower, 77 ; liability for  injuries 
to employees see Master and Serv- 
an t  3: 27, Brittnin v. R. R.. 737; 
injuries to persons on or near track 
pee Railroads! $ 10. C u n ~ t n i ~ g s  u. 
R. It., 127; Jonrn c. R. R., 170; 
Gcot,gc c. R. .%. 684. 

Rape--Assault 1011 female see Rape $ 
.ih, 8. v. Ziizi~zli. 390 : sufficiency of 
evidence and nonsuit see Rape $ 8, 
8. v. h.i:iah, 3.99. 

Rates and Tariffs-See Carriers $ 14, 
R. R. 2'. Thro~cev. 77. 

Real Parties in Interest-Taxpayers 
may not inaintaiu action to t ry  title 
to public office see Public Officers $ 
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10, Freeman v. C'omrs. of Madison, 
209 : but may maintain action to en- 
join payment of salaries to unau- 
thorized persons see Counties 8 16, 
Freeman v. Cowzrs. of Jiadison, 209. 

Receivers-Title, possession and liqui- 
dation of property see Receivers 8 
9, priorities see Receivers $ 1212, 
costs and charges of receivership 
see Receivers 8 14, Wood v. Wood- 
buru & Pace, Znc., 356. 

Record-Conclusiveness and effect of 
record see Appeal and Error 8 22, 
McGuinn v. High Point, 449; Pettlt 
v. Lemons, 492; in criminal cases 
see Criminal Law 77d, S, v. Red- 
man, 483 : dismissal of appeal for 
failure to file statement of case on 
appeal see Criminal Law 8 80, S. v. 
Page, 288; S. v. Plynn, 345; S. v. 
Gibson, 363. 

Reference-Pleas in bar see Reference 
8 3, Brown v. Clement Co., 47; 
right to jury trial upon exceptions 
in compulsory reference see Refer- 
ence $ 13, Brown v. Clenzent Co., 
47; Rose v. Bank, 600. 

Registers of Deeds - Appointment, 
qualification and tenure, see Regis- 
ters of Deeds § 1, Penn!~ v. Board 
of Elections, 276. 

Registration-Wife's right to convey 
a s  free trader attaches upon regis- 
tration of deed of separation see 
Husband and Wife $ lSa, Fisher. 2;. 

F'isher, 70; rights of parties under 
unregistered sales contract see Chat- 
tel Mortgages § 12b, Body Co. 2;. 

C'orbitt Co., 264; cancellation of lien 
see Mortgages 8 12, Chattel Mort- 
gages $ 9a, Jlfg. Co. v. Malloy, 666. 

Rehearing-See Appeal and Error 5 
43. Best & Co. v. Max?cell, Comr. of 
Revenue, 134 ; Templeton v. Kelley, 
164. 

Release-See Torts 8 Ba, Brittain s. 
R. R., 737. 

Rents-Recovery of rents prepaid 
upon destruction of premises by fire 
see Landlord and Tenant 8 26. Oil 
Co. 2;. Bass, 489. 

Replevin-See Claim and Delivery. 
Res Geste-Declaration of agent see 

Evidence $ 42d, Brown u. Yontgom- 
c'1y Ward & Co., 368. 

Residential Districts - Municipality 
may not provide residential districts 
exclusively for white and Negro 
raceb see Mnnicipal Corporations 8 
37, Clinard v. Winston-Salenz, 110. 

Res Zpsn Loquitur-There is no pre- 
sumption of negligence from fact 
that mules are  found a t  large see 
Animals $ 2, Gardner v. Black, 573. 

Respondeat Superior-Instruction on 
issue of respondeat superior see Au- 
tomobiles 8 24, l'empleton v. Kelleu. 
164; Cole v. Motor Co., 756. 

Restraint of Trade-See Contracts 8 
7a, Comfort Springs Corp. 2;. Bur- 
roughs, 638; Beant v. Rutledgc, 670. 

Retraction-See Libel and Slander $ 
6, Rot11 u. News Co., 13. 

Sales-Contract held conditional sales 
and not bailment see Bailment $ 1. 
Body Co. v. Corbitt Co., 264; rights 
of purchasers against lien of unreg- 
istered sales contracts see Chattel 
Mortgages $ 12b, Bod21 Co. v. Cor- 
bitt Co., 264; liability of dealer ill 
selling second-hand car with dan- 
gerous brakes see Automobiles $ 6d, 
Jonea c. Chevrolet Co., 6Y3 ; warran- 
ties between dealers in sale of car 
see Automobiles 8 6c, Aldridge Mo- 
tom, Inc., v. dlexctnder, 750 ; waiver 
of breach of warranty see Sales 5 
18. Aldridge Motors v. Alexander, 
750; express warranties see Sales 8 
14, Simpson v. Oil Co., 342 ; parties 
to warranties : manufacturer, retail- 
er and buyer see Sales $ 17, Simp- 
son v. Oil Co., 542; actions for re- 
covery of purchasc price see Sales 
5 29, Edgerton v. Johnson, 313. 

Schools-Issuance of bonds see Tax11- 
tion, Board of Education v. Board 
of Education, 00. 

Scope of Authority-Principal is lia- 
ble for act of agent in, see Principal 
and Agent 8 10a, D'Armour 2;. 

H a r d ~ a r e  Co., 568; for servants 
driving see Automobiles 8 24, Tem- 
pleton v. Kelley, 164; Colc c. Motor 
Co., 7.X. 

Searches and Seizures-Seizure of 
slot machines see Gaming 8 2b, Mc- 
C'ormick v. Proctor, 23 ; sufficiency 
of search warrant see Constitutional 
Law 8 l-la, S. a. Elder, 111; for- 
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feiture of property used in opera- 
tion of nuisance see Forfeitures. 

Second-Halid Cars-Liability of dealer 
for putting second-hand car with de- 
fective brakes on highway sce Auto- 
mobiles $ 6d, Jones 2;. Ckco.olet Co., 
603. 

Seduction-Sufficiency and requisites 
of supporting testimony see Seduc- 
tion 8, 5'. v. Smith,  301. 

Separation, Deed of-See Husband 
and Wife 8 19. Boone c .  Roo11c~, 722. 

Service-See Process. 
Sewage Disposal Plant-Judgment 

held to award p?rmauent damages 
entitling defendant to continue oper- 
ation of sewage disposal plant see 
Municipal Corporations $ 16, Clin- 
ard v. I i c rnc~sv i l l c ,  686. 

Sheriffs - Appointment, qualification 
and tenure see Sheriffs $ 1, Free- 
mail. v. Board of Elections, 63;  lia- 
bility of sheriff for acts of deputies 
and jailers see Sheriffs 8 Gb. Droll% 
c .  Szcaizsoi?, 279. 

Sinking Fund Commission-General 
Assembly may create county sinking 
fund comnrission see Counties 1, 
Frcenla~t v. Con~rs .  of Madisolz, 209. 

Slot hlachines-See Gaming 5 2b, Mc- 
Cornzick v.  Proctor, 23 ; classifica- 
tion of slot vending machines for  
taxation see Taxation 8 2c, Snyder  
v .  Maxzcell, 617; parking meters 
see Municipal Corporations $ 39, 
Rhodes,  IILC., v. Raleigh,  627. 

Soft Drinks-Explosion of bottle in 
customer's hand see Segligeilce $ 3, 
Ash l~cnac i  v. Bottling Co., 552; clas- 
sification of vending machines sell- 
ing, see Taxation $ 212, S n u d w  G .  

Alfax~ccl l ,  617. 
Sovereign Immunity-See States 2a, 

I ILS .  Co. 2'. G~rcn~plounzcnt Contpex- 
sation Corn., 495. 

"Speaking Demurrerw-See Pleadings 
18, Nack  v. Marsllall Field & Co., 

53. 
Special Acts-Constitutional inhibition 

against passage of, see Statutes 5 2, 
Sanzs v. Comrs. o f  Madison, 284. 

Special Appearance--See Appearance 
1, Mintz v. Br ink ,  101. 

Specific Performance-Of agreement 
not to institute civil action see In- 
junctions § 5, Boolte v. Booilc, 722. 

Speed-See Au-onlobiles $ 12a, Clnrkc 
c. V a r t r n ,  410; Smart  L.. Rodgo's,  
560. 

State-Agencies of the State see State 
$ 1, actions against the State see 
State 6 2, In,$ C'o z . 1 I ! (  ~ t ~ p l o i ~ n ~ t  i ~ t  
C'onipc~rscrtro~r Cori~ . 495. 

State High\va~.s-Lial~ility on bonds 
for public c.onstructioi1 see Principal 
and Surety 7. Cut.nt.~ros-ll'r~gl~t c. 
Bluthc  Hros.  Co.. 583: Rroadhurst  
v. Rlrjtllc 1jt.w Co.. 38.5: law of the 
road +ee Aut ?mobiles. 

Statei~ient of Case on Appeal-Dis- 
missal for frtilure to file see Crinl- 
inn1 T,nw 1 80. G .  2' Page, 2h8; 
S. c. F l ~ j ~ t r ~ ,  345:  5'. L'. Gtb~olz ,  363. 

Statutes-Constructloll ant1 operation 
of Revenue .icts cee Taxation 23, 
5 '111 jdo  c. J l  axlr~ell. 617 : constitn- 
tioiial inhibition against passage of 
zpecial acts ~ e e  Statutes 8 2, S'ai~lr 
L.. Co~ttrs.  o f  .lladt \on. 2-84 ; geiier;~l 
rules of co~istruction of qtatutes see 
Statutes 1 ,?a. Mort rr\ C. C h ( ' ~ . ) o l c t  
Co., 42-8 ; collstruction of c u r a t i ~  e 
statutes see Statutes $ 3e, W a i d  v. 
Ho~ccird,  201 ; effective date and c x  
post fat  to statutes see Statutes 8 7, 
I'cii~ry 0. Board of Electrons, 276; 
con~truction of criminal statutes see 
Statutes $ 3,  14'. c. Jlttckell, 244; 
repeal of locxl statutes see Statutes 
$ 12, &'r(cclnarz 2 . .  Coucrs, of Madrso~r, 
"0. 

Statute of Frauds-See Frauds, Stat- 
ute of. 

Statute of Lilnitations-See Limita- 
tion of Actions ; constitutionality of 
statute impo.sing limitation see Con- 
stitutional Law $ 19, S l ~ c e t s  0. 

1T'a lsh , 32. 
Stock-Joint estates and survivorship 

in personalty see Estates 16, J o t m  
v. ll 'aldroup. 178; transfer of stock, 
see Corporations 8 13a, Joiles v. 
IValdrofcp, 178. 

Stock Lan-  See Animals $ 2, Cnvdr~cr  
c. Black ,  573 

Stores-Liahilit~ for injury to patron 
cee Negligenve 4tl. Brozclz v .  V o t ~ t -  
goilitru Il'al-rl d Co., 368. 
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Streams-Rights and liabilities of par- 
ties in maintenance and operation 
of dams see Waters and Water 
Courses, Bruton v. Light Co., 1 ;  
Roone v. Power Corp, 286; liability 
for death from drowning in pond see 
Segligence 8 4a, Furtick v. Cotton 
Mills, 516, 517; measure of tempo- 
rary damages for pollution of stream 
see Nuisances 8 4, Oates v. Mfg. Co. 
4%. 

Streets-Revocation of dedication of 
streets see Dedication 5 5, Sheets 
v. TValsh, 32 ; duty of municipality 
to keep in safe condition see hlunici- 
pal Corporations 8 14, Bal'?tcs v. 
IVilson, 190. 

Subscription-See Wills 8 8, Paul  v. 
Dav~npor t ,  154. 

Summary Ejectment - Appeal from 
justice in summary ejectment has 
precedence in call of cases see Trial 
8 2, Roediger c. Sapos, 93;  plead- 
ings in summary ejectment see 
Ejectment 8 5, Roediycr v. Sapos, 
95. 

Summons-See Process ; parties not 
served are  bound by judgment upon 
class representation see Judgments 
8 20, Caixzcell c. Creswell, 40. 

Sunday-I'rocess served on Sunday is 
inralid see Process 5 2, Wintz v. 
Frtlfk. 101. 

Superior Courts-Exclusire jurisdic- 
tion of Industrial Commission see 
Jlaster and Servant 5 44, Mack v. 
Murskall Field d Po., 55:  Ba?/les v. 
Loftrs, 674; .jnrisdiction on appeal 
from Industrial Commission see 
Jlaster and Servant 8 55d, Buch- 
nircrif c. Highwall Corn., 17.1; juris- 
diction of Superior ('ourt upon ap- 
peal from clerks of court see Courts 
5 2c, H111 v. Y O I O I ~ .  114; amount 
within original jurisdiction of, see 
Courts 4 l a ,  Hzll a. Snider, 437; 
uonresident may sue on transitory 
cause see Courts 5 l a .  Alberts v. 
Alberts, 443 ; one Superior Court 
judge may not review judgment of 
another see Courts 8 3, Dacis v. 
Land Bank, 145. 

Supreme Court-Where Court is eren- 
1$ divided in opinion a s  to whether 
error was committed, petition to re- 

hear will be denied see Appeal and 
Error 5 43, Best & Co. v. &laxwell, 
Con~r. of Rcvenwc, 134; review see 
Appeal and Error. 

Surety Bonds-See Principal and 
Surety. 

Surprise and Excusable Neglect-Set- 
ting aside judgments for, see Judg- 
ments 8 22e, Roedigel- 2;. Sapos, 99. 

Survival-Of actions for negligent in- 
jury causing death see Abatement 
and Revival 5 11, Whitr c. Corn1.s. 
of Johnston, 329. 

Surv ivorsh ipJo in t  estates and sur- 
r i ~ o r s h i p  in personalty see Estates 
5 16, Jo i~es  v. TVaEdi-oup, 178; Red- 
n t o ~ ~ d  v. Farthing, 678. 

Syphilis-As defense to breach of 
marriage promise see Breach of 
Jlarriage Promise, Vrxders 2;. Pow- 
ers, 580. 

Taxation-Petition to rehear denied in 
action to restrain collection of tax 
on display of samples see Best 4 Co. 
c. Vuxzcrll, Conzr. of Revozue, 134; 
foreclowre of drainage liens see 
Drainage Diqtricts 5 16. TVilkinson 
1 . .  Boon~er, 217; fact that condemna- 
tion of land for public purpose re- 
sults in taking property from tax 
hooks does not affect power of emi- 
nent domain see Eminent Domain 
8 1, Cox v. Iir~istolf, 391; power of 
municipality to install parking me- 
ters see Jlunicipal Corporations 8 
39, Rlfodcs, Iw., r. Rale~gh,  627; 
surety hol~tlv for gasoline taxeb see 
Principal and Surety 5 12, .11nxtcrll 
2;. 111s. Po., 7GL : classification of 
trades and professions for taxation 
see Taxation 8 2a, I io~ i~y  Co. v. 
Ilrcturd. 269; S~rydei- c. Yaxzcdl. 
617 : lirnitation on increase of in- 
debtedness see Taxation $ 3b, Board 
of Ed!tcation r. Roar~ l  of Education, 
DO ; VcQuinil v. H i g h  Point, 449 ; 
definition of "tax" see Taxation 5 
13. Z+rs. Co. v. Cne~uplolin~oit C'onz- 
pc'i'satco~f Conz.. 405 : exemption of 
pl'operty of State and political sub- 
divisions from tnsation see Taxa- 
tion 8 19, IVf?rstor~-&'alcn~ 2.. For- 
syth Cozcltty, 704 ; esen~ption of 
property of charitable and educa- 
tional inctitutions from tasatioli 
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see Taxation 8 20, Odd Fellows 
v .  Swain ,  632; construction and 
operation of revenue acts see 
Taxation $ 23, Snyder v ,  illaxwell. 
617 ; liability for inheritance taxes 
see Taxation 5 32e, Coddington v .  
Stone,  714; duties and authority of 
tax collecting officials see Taxation 
8 34, Henry  v. Wal l ,  363; enjoining 
levy or collection of taxes see Taxa- 
tion $ 38b, Ins .  Co. v. Unenbploy- 
ment Compe?isation Com., 495 ; no- 
tice and parties in foreclosure pro- 
ceedings see Taxation § 40a, Rosser 
c .  Mutthews, 132; Johnston County 
v .  S tewart ,  334; Russell v. Fulton,  
701 ; foreclosure of tax sale certifi- 
cates see Taxation $ 4Ob, Jo l~ns ton  
Count?/ e .  S tewart ,  334; tax deeds 
and titles see Taxation $ 42, Rus-  
sell v. Fulton,  701. 

Tax Collectors-Tenure and removal 
of, see Public Officers $ 6, Freeman 
v. Comrs. o f  Madison, 209 ; Ir'insland 
t. Macke?~,  508; tax collector has 
no authority to arrest taxpayers to 
enforce collection see Taxation 5 34, 
H e n r ~  v. Wal l ,  365. 

Taxicab--Public indemnity bonds see 
Insurance 8 48, Pet ty  t'. Lcmons,  
492 ; M u r r a ~  v. P l ~ l c r ,  494. 

Tenants-See Landlord and Tenant. 
Tenants in Common-Partition see 

Partition, Hyman  v. Edwards,  342. 
Ijl'heory of Trial-Appeal will be de- 

termined in accordance with, see 
Appeal and Error $ 8, Jones v. Wal -  
drotcp, 178. 

Third Party Beneficiary-See Con- 
tracts $ 19, Boone t. Boone, 722. 

Tobacco Allotment-Action for failure 
of landlord to give tenant allotment 
stipulated see Agriculture $ ie ,  
lV11linms t. Bruton, 699. 

Torts-Of municipal corporations see 
Munici~al  Corporations $ 12, et seq., 
B u m ~ e s  v. TV1laon, 190; Parks 1;. 

Prtnccton, 361 ; fraud and duress in 
procuring release see Torts 8 Sa, 
Bri t ta in  v. R .  R., 737; particular 
torts see particular titles of torts. 

Tourist Home-Liability to patron of, 
for fall on stairs, see Kegligence 8 
4 d ,  Schwingle v. Kellenberger, 577. 

Trades and Professions-Regulation 
of, see Concgtitutional Law 5 8, S. v. 
Mitchell, 244 ; taxation of. see Taxi -  
tion $ 2a, Kenny Co. c .  Brevard, 
269; power of municipality to tax 
see Municipal Corporations 5 42, 
Kenny Co. v. Rreeurd, 269. 

Transactions or Commuilications With 
Decedents--See Evidence $ 32 ,  
Jones v. Wzldroup,  178. 

Travelers' Checks-See Bills and 
Notes $ $ 6, 10d, T7enable c .  Expresu 
Go., 548. 

Tree-Negligcwce in felling without 
warning sez Negligence $ 1, S a ~ l ( > s  
2j. Lof t i s ,  6'74. 

Trial-Call of cases see Trial 1 2, 
Roediger 1%. Aapos, 95;  order of 
proof see Trial 13, D'drmour  v. 
IIurdware Co., 568; admission of 
evidence c',mpetent for restricted 
purpose secl Trial $ 17, D'Srrnour 
t. H u r d w u ~ c  Co., 368; province of 
court and j .lry in regard to evidence 
see Trial $ 19, Warren  v. Ins.  Co., 
705 ; Britttcin c .  R .  R., 737: time 
and necessity of motions to nonsuit 
and rendition of judgment thereon 
see Trial $ 21, Bruton z' .  Light C'o.. 
1 : consideration of evidence on mo- 
tions to nonsuit see Trial $ 22h, 
Barncs I.. Wilson,  190 ; D'drmoz~r  v. 
Hardzcare Co., 568 ; sufficiency of 
evidence see Trial 5 24, Warren c. 
Ins.  Co., 7 0 i :  Br i t t a i i~  a. R .  R., 737: 
peremptory instructions in general 
see Trial $ 27a, Warren  2;. Ins .  Co.. 
705; direcled verdict in favor of 
party having burden of proof see 
Trial 8 Zib, Barrett  v. TVilliama. 
175 : instru~:tions on burden of proof 
see Trial $ 29c, Jones a. Waldroup. 
178; exprec,sion of opinion by court 
in charge r;ee Trial 5 31, JfcClatn- 
rocl~  2). Ice Co., 106; Bri t ta in  v. 
R .  R., 737 ; requests for instructions 
see Trial 3 32, Clarke c. Martin, 
440; construction of instructions see 
Trial $ 36, Greene c. Greefle, 649: 
form and sufficiency of issues see 
Trial $ 37, Greene c. Greene. 649: 
Clinard v. Kernersvillr, 686 ; tender 
of issues a,ee Trial $ 39. Hill t. 
170ung, 11-; Saieed v. Abeyounis, 



WORD AND PHRASE INDEX. 831 

644; Greene v. Greene, 649; objec- 
tions and exceptions to issues see 
Trial $ 40, Hill v. Young, 114. 

Trucks-Power of municipality to levy 
tax on merchants delivering mer- 
chandise by truck see Municipal 
Corporations $ 42, Kenny Co. v. 
Brevurd, 269. 

Trusts-Ad~erse possession of chari- 
table trust property see Adverse 
Possession $ 4b, Camwell v. Cres- 
well, 40; power to mortgage prop- 
erty see Trusts $ 6b, Bond a. Tar- 
boro, 289: termination of trust and 
distribution of estate see Trusts $ 
11. Trust Co. v. Laws, 171. 

Tuberculosis-See Master and Servant 
$ 40h, MacRae v. Cnemployment 
Compensation Com.. 769. 

T u r 1 i n g t o n Act-See Intoxicating 
Liquor. 

Cndue I n f l u e n c e s e e  Deeds $ 2c, 
Oreenc v. Greene. 649. 

Unemployment Compensation Commis- 
sion-Is State agency and cannot be 
sued except a s  provided by stat- 
nte see States $ $ 1. 2a, Ins. Co, v. 
T~tzcn~plo~jmcnt Contpensation Corn., 
405 : nature, construction, operation 
of act see Master and Servant $ 56, 
et seq., Ins. Co. c. Cnenzploynzent 
Con~pcwsation Corn., 495. 

Unnecessary Esposure to Danger- 
See Insurance § 38, Oakley v. Cas- 
~tal tu  Co., 150. 

United States-Decisions of U. S. Su- 
preme Court control State Court in 
determining Federal constitutional 
question see Courts $ 10, Clinard 
c. Winston-Salem, 119 ; municipality 
may not submit to control of Fed- 
eral Power Commission see hfunici- 
pal Corporations $ 8, McGuinn v. 
High Point, 449. 

Utilities Commission-Jurisdiction see 
Utilities Commission 2, McGuinn 
v. High Point, 449. 

Variance-See Indictment $ 20, S. v. 
Dowless, 589. 

Vendor and Purchaser-Right of ven- 
dee to revoke dedication see Dedi- 
cation $ 5, Sheets v. Walsh, 32. 

Vending Machines-Classification for 
imposition of license tax see Taxa- 

tion 8 2c, Snyder v. Maxwell, Comr. 
of Revenue, 617. 

V e n u e - Objections to venue and 
waiver of right to object see Venue 
$ 3, Calcagno v. Overby, 323. 

Verdict-Error cured by verdict see 
Appeal and Error 39b. McClam- 
roch v. Ice Co., 106; supervision of 
verdict is in discretion of court see 
Appeal and Error $ 37b, McClam- 
roch v. Ice Co., 106; directed ver- 
dict see Trial $ $ 27a, 27b, Barrett 
v. Williams, 175 : Warren v. Ins. 
Co., 705. 

Vested and Contingent Iimitations- 
See Wills 33c, Coddington v. 
Stone, 714. 

Voluntary Exposure to Unnecessary 
Danger-See Insurance $ 38, Oak- 
ley v. Casualty Co., 150. 

Wages-Assignability of, see Assign- 
ment $ 1, Rickman v. Holshou~er, 
377. 

Waiver-Of right to object to venue 
see Venue 3, Calcagno v. Overbfj, 
323; jurisdiction cannot be con- 
ferred on court by waiver see Con- 
stitutional Law $ 6a, McCune v. 
Mfg. Co., 351. 

Ward-See Guardian and Ward. 
Warrant-Requisites of search war- 

rant see Criminal Law $ 43, S. v. 
Elder, 111. 

Warranties-Where article is morth- 
less for purpose sold, purchase price 
may be recovered irrespective of 
warranties, see Sales $ 29, Edge?.- 
ton v. Johnso??, 314; from manufac- 
turer to consumer see Sales 5 17, 
Rimpson IJ. Oil Go., 542; breach of 
warranty that insecticide was non- 
poisonous see Sales 1 14, Simpson 
v. Oil Co., 542; between dealers see 
Automobiles $ 6c, Aldridge Motors 
v. Alexander, 750. 

Washing Machines-Injury to cus- 
tomer by, see Negligence $ 3, Hub- 
be1 a. Furniture Co., 518. 

Waters and Water Courses-Sudden 
release of ponded waters see Waters 
and Water Courses $ 7, Bruton v. 
Light Co., 1; Koone v. Power Corp., 
286; acquisition of easement by pay- 
ment of permanent damage see 
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Waters and Water Courses 5 11, 
Bruton v. Light Co., 1. 

Whiskey-See Intoxicating Liquor. 
Wholesale Merchants-Power of mu- 

nicipality to levy license tax on 
merchants not having place of busi- 
ness within the city see Municipal 
Corporations 5 42, Kenny Co. v. 
Brevard. 269. 

Wills-Distribution of estate by agree- 
ment of beneficiaries see Executors 
and Administrators 5 24, Trust Co. 
a. Laws, 171 ; adverse possession by 
devisees see Adverse Possession 5 
4g, Barrett  v. TVilliams, 175; power 
of administrator c. t. a. see Execu- 
tors and Administrators 5 12b, 
Trust Co. v. Drug Co., 502; nature 
and requisites of testamentary dis- 
position of property see Wills 5 la ,  
Paul  2;. Davenport, 154; signature 
of testator see Wills 5 7 ;  subscrip- 
tion of witness see Wills 5 8 ;  pro- 
bate see Wills § 16, Paul  2;. Daven- 
port, 154 ; general rules of construc- 
tion see Wills 1 31, Coddington v. 
Stone, 714; vested and contingent 
limitations and defeasible fees see 
Wills 5 33c, Lamm v. Mayo, 261; 
Thames v. Goode, 639 ; Coddington 
v. Stone, 714; designation of devi- 
sees and legatees and their respec- 
tive shares see Wills 5 34, Lamm v. 
Mayo, 261; nature of devisee's title 
and right to convey see Wills 5 46, 
Thames v. Goode, 639. 

Il'itnesses-Expression of opinion by 
court a s  to credibility of, see Trial 
5 31, NcClamroch 2;. Ice Go., 106; 
credibility of interested, see Evi- 
dence 8 16, McClamroch v. Ice Co., 
106 ; evidence competent to impeach 
or corroborate defendant see Crim- 
inal Law 5 4ld, S. v. Wilson, 123; 
evidence competent to corroborate 

or impeach witness see Evidence 5 
18, Jones v. TValdroup, 178 ; in crim- 
inal cases set? Criminal Law 5 41e, 
S. v. Kiziah, 399 ; cross-examination 
of, see Criminal Law 1 4111, S. v. 
TVilson, 123 ; S. 2;. TVray, 167 ; trans- 
actions or cc~mmunication with de- 
cedents see Ehidence 5 32, Jones v. 
TValdroup, 178. 

Work and Labor-Actions to recover 
reasonable ~ a l u e  of services per- 
formed see Quasi Contracts § 2, 
Turner v. Furniture Co., 695. 

Workmen's Compensation -4ct-See 
Master and Servant 5 36, et seq.. 
Mack v. Marshall Field & Co., 55 ; 
Fanner  v. Lvmber Co., 158 ; Conk c. 
Lumber Co., 161 ; Ruclcanan v. High- 
wa?/ Com, 1'13 ; Blassinganze v. As- 
bestos Co., 223; Stallci~p v. Wood 
Turning Co., 302; HcCune v. Xfg. 
Co., 351 : Norrw v. Chevrolct Co., 
428: Srnith v .  Creamery Co., 468: 
Sayles v. Lo,ftis, 674; Mion c. Mar- 
ble & Tile Cc., Inc., 743; MacRae v. 
rnemploymeat Compensation Cont., 
769. 

Writ of iissistance-See Assistance, 
Writ of. 

Wrongful Death-Personal representa- 
tive of deceased employee may sue 
third person tort-feasor see Master 
and Servant 5 44, Mack v. ~ l l a r ~ l t a l l  
Fit  ld LC Co., 55;  Saylm c. Loftis, 
674; nienaure of damages see Uenth 

8. McClantroch v. Ice Co.. 106: 
Barncs v. TVllso?~, 190. 

Young Women's Christian Association 
-Liability to person injured while 
enjoying benefits see Charities 5 4, 
Herndon v. dlassey, 610. 

Zoning Ordinances - See hlunicipal 
Corporations 5 37, Clinard c. Win- 
ston-Salem, 3 19. 
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ABATEMENT B S D  REVIVAL. 

9 11. Survival of Actions for  Segligent Injury Causing Death. 
While a father has no right of action for negligent injury of his child which 

immediately results in its death, the right of action for wrongful death exist- 
ing only under C. s., 160, in favor of the administrator or executor, where 
negligent injury to the child does not immediately result in death, the father 
may maintain an action for loss of services and expenses of treatment, a t  
least, during the period between the infliction of injury and the child's death, 
although the right of action for prospective earnings of the child during 
minority abates. W h i t e  v. Conzrs. of Johns ton ,  329. 

ADOPTION. 

8 3. Consent of S a t u r a l  Parents. 
The consent of the living parent is necessary to the adoption of a minor, 

and judgment of the juvenile court, entered upon its finding that the child is 
a neglected child, that the child be committed to an asylum, and that the 
asylum should have the power to place the child in a home for adoption, does 
not show abandonment of the child or consent of the mother to its adoption 
notwithstanding she mas present in court, the provision that the asylum should 
have the power to place the child in a home for adoption being void a s  beyond 
the jurisdiction of the juvenile court. W a r d  v. H o w a r d ,  201. 

8 4. Jurisdiction and Proceeding for  Adoption in General. 

Consent of the living natural parent must be made to appear to the court 
as  a jurisdictional matter unless the child has been abandoned. W a r d  v. 
H o w a r d ,  201. 

The Juvenile Court Act is in no respect an amendment to the Adoption Law, 
and does not affect the procedure therein prescribed for the adoption of minors. 
Ibid. 

Ch. 171, Public Laws of 1927, cannot be held to validate an order of adop- 
tion theretofore entered by the court when such order is void because of want 
of consent of the living parent of the child or proof of abandonment, since 
even if the curative act be construed as  retroactive, the defect is one of juris- 
diction. R'hether the General Assembly could provide for the adoption of 
children without notice to their parents or proof of abandonment, Constitution 
of North Carolina, Art. I, sec. 17, ( I Z L L C ~ C .  Ib id .  

ADVERSE POSSESSION. 

§ 3. Actual, Hostile and Exclusive Possession in General. 

Adverse possession is actual possession in the character of owner, evidenced 
by making the ordinary uses and taking the usual profits of which the prop- 
erty is susceptible in i ts  present state, to the exclusion of all others, including 
the true owner. Carewell v. Crestcell, 40. 

9 4b. Adverse Possession Against Trustees and  Charitable and  Religious 
Trusts. 

Title by adverse possession may be acquired against religious, charitable or 
educational corporations or trusts. C'arsuxll v. Cvesluell, 40. 

27-217 
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ADVERSE POSSESSION-Co?ttinitcd. 

When the trustee is barred the cestuis are  also baried, since ordinarily the 
cc2stuis are  bound by the acts or the failure to act on the part of the trustee. 
Ibid. 

Held: Under facts of this case, plaintiff obtained title by possession under 
color of title against trustees and beneficiaries of char i~  able trust. Ibid. 

S 4g. Adverse Possession by Heirs o r  Devisees. 
The land in question was devised to defendant's grantor by defeasible fee, 

which was defeated by the death of the grantor without issue. However, the 
devise was void because the grantor was a witness to the will. There was 
evidence that  the grantor, nevertheless, went into possession claiming as  
devisee under the will. Held: If the grantor wenc into possession claiming 
under the will his possession :und the possession of defendant claiming under 
him would be permissive and not adverse to the contingent remainderman up 
to the time of the grantor's death, and further, the bu-den being upon defend- 
an t  to prove title by adverse possession, a directed verdict in his favor is  
erroneous. Barrctt  v. Williants, 175. 

ii 1 1 .  Adverse Possession of Streets o r  Other Public Places. 
The property in question was conveyed to trustees for the benefit of mem- 

bers of the community for use as  a community housc, or playground. Held: 
The statute, hlichie's Code, 435, precluding acquisition of title in any public 
way by adverse possession does not apply to adverse possession of the locua 
ill quo. Carsu.cll v. Crcswell, 40. 

jj 13c. Time h'ecessary t o  Ripen Title by Adverse Possession r n d e r  Color 
of Title. 

Adverse possessio~l under color of titlr for n perio(i of seven years ripens 
title in claimant. RIichie's Code, 428. ('arstcell c. Clmtccll, 40. 

a 18. Relevancy and  Competency of Evidence. 
The land in question was devised to defendant's grantor by defeasible fee, 

which was defeated by the death of the grantor without issue. However, the 
devise was void hecause the grantor mas a witness to the will. After the 
grantor's death, defendant permitted the land to be sold for taxes and bought 
in by his wife with money furnished by him. Held: The tax foreclosure is 
some evidence that defendant's possession was not adverse to the person 
claiming under the contingent remainderman, but that the possession mas in 
subordination to the legal title. Barrett  u. Willinnls, 175. 

10. Sufficiency of Evidence, Nonsuit and  Directed Verdict. 
Ilirected verdict in favor of defendant claiming by adverse possession lwld 

error. Barrett  v. Williams, 175. 

AGRICULTURE. 

fj re .  Actions for Breach of Lease Contract. 

Evidence held sufficient to be submitted to jury in this action by a tenant to 
recover damages for breach of contract by his landlord in failing to give the 
tenant the tobacco allotment stipulated in the agreement. Williams c. Rrutor~, 
699. 

AXIlIALS. 
§ 2. Stock Law. 

The owner or person having charge of domestic animals is liable for injury 
or damage caused by such animals while ru~ining a t  large only if the animals 
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are  a t  large with his Bnowledge and consent or a t  his will or their escape is 
due to negligence on his part. G a r d n e r  z;. Rlnck ,  573. 

The person having charge of domestic animals is guilty of negligence in 
permitting them to escape only if he fails to exercise ordinary care and the 
foresight of a prudent person in keeping them in restraint, the ordinary rules 
of negligence being applicable. Ib id .  

The provision of C. S., 1849, that any person who permits his livestock to 
run a t  large i11 territory in which the stock law is applicable shall be guilty 
of a misdemeanor, implies lrnowledge, consent or willingness on the part of 
the owner that the animals be a t  large, or negligence equivalent thereto, and 
the mere fact that ani~nals  are a t  large does not raise the presumption that 
the owner permits them to run a t  large, nor does the doctrine of rcs  ipsu 
loqnitur apply upon the establishment of the fact that the animals are  found 
a t  large. I b i d .  

Evidence held  insufficient^ to show that the escape of defendant's mule mas 
due to negligence, or that it  was a t  large with defendant's knowledge :uid 
consent or a t  his will. I b i d .  

5 3. Recovery of Damages Inflicted by Domestic Animals. 
Father held entitled to rnandnnaus to compel county commissioners to ap- 

point freeholders to ascertain his damages resulting from fatal injury to 
child by dog, the injury not resulting in immediate death of child. W h i t e  v. 
Ponrrs. o f  Johns ton ,  320. 

-4PPEAL AND ERROR. 

I. Sature  and Grounds of Appellate Juris- c. I n  In junct ive  Proceedings.  Ros- 
diction ser v.  Matthews,  1 5 2 ;  L e a m  v. 
1 .  I n  General. Cox v. Kinston,  3 9 1 .  Rutledge,  6 7 0 ;  McGuinn v. High 
2 .  J u d g m e n t s  Appealable:  P r e m a t u r e  Point,  4 4 9 ;  Yadkin County v. 

Appeals. H y m a n  v. Edwards ,  3 4 2 ;  Hlgh Point,  4 6 2 .  
Panel  Co. v. Ipock, 3 7 5 ;  K n i g h t  v. e. F indings  of F a c t  o t h e r  than  in 
Lit t le,  6 8 1 .  In junct ive  Proceedings. Crabtrce 

4 .  Academic Questions a n d  Advisory v. Sales Co., 5 8 7 ;  Rose v. Bank.  
Opinions. Eflrd v. Comrs. of Forsy th ,  6 0 0 .  
6 9 1 .  II. Preservation and P r e s e n t a t i o n  of 3 8 .  Presumptions a n d  Burden of Showing 

Grounds of Review 
E r r o r .  R. R. v. Thrower,  7 7 ;  Toliey 

6b. Form a n d  Sumciency of Exceptions. 
v. Creamery Co., 2 5 5 ;  McCune v. Rlfg. 

Holding v. Daniel, 4 i 3 .  
Co., 3 5 1 .  

C e ,  objec t ions  and  kin s ti^^^ to  ~ ~ i -  2 9 .  Harmless  a n d  Pre judic ia l  Er ror .  
dence a n d  Motions to  Strike.  Edger-  a. I n  Grnerai .  R. R. v. Thrower.  
ton v. Johnson. 3 1 4 .  7 7 ;  Tolley v. Creamery Co., 2 5 5 ;  

6 g .  Par t ies  Ent i t led  to  Complain a n d  Barnes  v. Wilson, 1 9 0 .  
Take Exception.  Vaughn v. Booker. b. E r r o r  Cured by Verdict. 3Ic- 

Ciamroch v. Ice Co., 1 0 6 .  
. Harmless  a n d  Prejudicial  E r r o r  

in Admission of Exclusion of 

4 i 9 .  
S. Theory of Trial. Jones  v. U ' a l d r o u ~ ,  d 

1 7 8  
\'I. The Record Proper 

2 1 .  Matters  Not Appear ing  of Record. 
B a r k e r  v. Pa lmer ,  5 1 9 .  

2 2 .  Conclusiveness and  Effec t  of Record. 
McGuinn v. High  Point,  4 4 9 ;  P e t t y  v. 
Lcmons,  4 9 2 .  e. 

YII.  Assignments of Error 
25 .  Waiver of Exceptions by Fai lure  to  

Assign Same a s  Error .  Rose v. B a n k ,  
6 0 0 .  

Evidence. McClamroch v. Ice 
Co., 1 0 6 ;  Tolley v. Creamery Co.. 
2 5 5 ;  Brown v, Montgomery Ward  
& C o ,  3 6 8 ;  Edger ton  v. J o h n -  
son, 3 1 4 .  
Harmless  a n d  Prejudicial  Er ror  
in Instructions.  Oakley v. Cas- 
ualty Co., 1 6 0 :  Templeton v. Kei- 
ley, 1 6 4 ;  Barnes  v. Wilson, 1 9 0 ;  
Saieed v. Abeyounis, 6 4 4 .  

2 9 .  Abandonment  of Exceptions by Fai l -  
ure to  Discuss S a m e  in Briefs. Barnes  
v. Wilson, 1 9 0 ;  Rose v.  B a n k ,  6 0 0 .  

XI. Review 
3 i .  Matters  Reviewable. 

b. Discretionarv Matters.  JlcCiam- 
rock v. 1ce  Co. .  1 0 6 :  Codv v. 
Hovey, 4 0 7 .  

Review of Particular E x c e p t  l  o n s ,  
Findings.  Orders  a n d  Judgments .  

a .  Review of J u d g m e n t s  on Find-  
ings of Fac t .  McCormick v. P a r -  
ker ,  2 3 ;  Rosser v. M a t t h e w s .  
1 3 2 ;  S m i t h  v. Mineral Co., 3 4 6 ;  
McCune v. Mfg. Co.. 3 5 1 ;  Wood 
v. Woodbury & Pace,  3 5 6 ;  Rose 
v. Bank,  6 0 0 .  
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b. Review of Orders on Motions to 
Strike. Lumber Co. v. Edwards, 
251. 

e. Review of Judgments on Motions 
to Nonsuit. Brown v. Mont- 
gomery Ward & Co., 3f i8 ;  Barker 
v. Palmer, 519. 

f. Review of Judgments upon De- 
murrer. Whlte v. Comrs. of 
Johnston, 329; Parks v. Prince- 
ton, 261. 

g .  Revlew of Constitutional Ques- 
tions. Rhodes v. Raleigh, 627. 

41. Questions Necessary to be Deter- 
mined. Gi~rdner r. Black, 573; Bank 

v. Marshb~rn,  6 8 8 .  
XII. Rehearinns 

43. ~ e t e r m i n a t i o n  of Petitions to Rehear. 
Best & Cc. v. Maxwell, 1 3 4 ;  Temple- 
ton v. Kelley, 164. 

SIII. Determination and Disposition of All- 
oeal 

4ia.  Law of the Case. Scott r. Harrison, 
219; Cod:? v. Hovey. 40i ;  George v. 
K.  R., 684; Warren v. Ins. Co., 705. 

5 1. Xature and Grounds of Appellate Jurisdiction in  General. 
There is no inherent or inalienable right of appeal, the right of appeal being 

a privilege granted by statute. Cox v. Kinstou, 391. 

§ 2. Judgments  Appealable: Premature Appeals. 
Since a tenant in common has the right to actual partition iinlew it is made 

to appear by satisfactory proof that actual partition ~:aniiot be made without 
injury to some or all of the parties interested, C. S., 3233. nil order for sale 
for partition affects a substantial right. and an appeal will lie to the Supreme 
Court from such order entered by the judge on appeal from the clerk. Hunzatb 
0. Edfcards, 3q2. 

An appeal from an order of the judge on appeal from the clerk directing 
actual partition is premature and will be dismissed, all orders being inter- 
locutory until decree of confirmation. lhid. 

The appeal of the surety on a replevin bond from final judgment entered 
against him and his principal prior to the determinatic~n of the surety's motion 
that his name be stricken from the bond on the ground that in fact he did not 
sign same, is held not premature, since the final judgment would preclude the 
surety from thereafter litigating the question. Panel Co. c. Ipock. 375. 

Even though an appeal from an order granting plaintiffs' motion for an 
examination of the adverse party is premature. the Supreme Court may never- 
theless in its discretion consider the matter upon its merits. Knight v. Littlc, 
681. 

§ 4. Academic Questions and Advisory Opinions. 
When act sought to be enjoined has been committed pending appeal, there 

is nothing for Court to enjoin and appeal will be dismissed. Eprd v. Comrs. 
of Forduth, 691. 

Ij 6b. F o r m  and Sufflciency of Exceptions. 

A general exception to the judgment does not present for review errors in 
the trial of the cause, and the Supreme Court, upon such exception. cannot 
grant a new trial upon appellant's contention that the court. notwithstanding 
that i t  did not submit to the jury any issue relating to clefendant's counter- 
claim, rendered judgment in defendant's favor upon his connterclnim. Holding 
v. Daniel, 473. 

§ 6e. Objections and Exceptions t o  Evidence and Motions t o  Strike. 

(Later  admission of evidence without objection see Appeal and 
Er ror  8 6e.) 

Where a witness' answer is not responsive to t h ~  question or where he 
testifies to facts not necessary to answer the question, it  is incumbent upon 
the adverse party to move to strike out the answer. L:dgertolr 2'. Johnson, 314. 
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8 6g. Part ies  Entitled t o  Complain and  Take Exception. 
Appellant may not maintain a n  exception to the charge on the ground that 

it  contained an expression of opinion by the court in violation of C. S., 564, 
when the alleged error is in favor of appellant and is therefore harmless as  
to him. Vaughn. v. Booker, 479. 

8 8. Theory of Trial. 
An appeal will be determined in accordance with the theory of trial in the 

lower court. Jones v. Waldroup, 178. 

8 21. Matters Not Appearing of Record. 
Where the evidence is not in the record i t  will be presumed that  it  was 

sufficient to support trial court's refusal to nonsuit. Barker v. Palmer, 519. 

8 22. Conclusiveness and Effect of Record. 
Ordinarily, the record is controlling, and a municipality may not maintain 

that if i ts license from the Federal Government is void the license should be 
treated as  a nullity and that it  should not be enjoined from proceeding in 
the construction of its hydroelectric plant, when the record discloses that it  
proposed to proceed under the Federal license, and there is no disclaimer in 
the record of the obligations imposed thereby. McGuinlz v. Bigh Point, 419. 

The rule that  the appeal is controlled by the record does not preclude con- 
sideration of matters dchors the record which disclose that  the question sought 
to be presented has become moot or academic. Ibid. 

Where the contract sued on is  not made a part of the complaint, the suffi- 
ciency of the complaint as  against demurrer will be determined in accordance 
with the nature of the contract as  disclosed by the facts alleged, and not by 
plaintiff's characterization of the contract, and plaintiff may not recover on a 
theory of liability not supported by the facts alleged. Petty v. Lemo??s, 492. 

. Waiver of Exceptions by Failure t o  Assign Same a s  Error .  
An exception which is not assigned as  error is deemed abandoned. Rose 

c. Bank, 600. 

§ 29. Abandonment of Exceptions by Fai lure t o  Discuss Same i n  Briefs. 

Only exceptive assignments of error brought forward in appellant's brief 
will be considered. Rule of Practice in the Supreme Court, No. 28. Barnes 
v. Wilson, 190. 

Exceptions not set out in appellant's brief or in support of which no author- 
ity is cited and no argument advanced are  deemed abandoned. Rule of Prac*- 
tice in the Supreme Court, No. 25. Rose v. Batlk, 600. 

§ 37b. Discretionary Matters. 
The plaintiff excepted to the refusal of the court to set aside the verdict 

upon his contention that  it  reflected a compromise in that immediately after 
requesting and receiving additional instructions, the jury returned a verdict 
awarding inadequate damages. Held: In the absence of error of law or legal 
inference, the direct supervision of verdicts is  a matter resting in the sound 
discretion of the trial court and is not reriewable. McClamroch u. Ice Co., 
106. 

The ruling of the trial court as  a matter of law that i t  was without power 
to permit defen'dant to amend his answer because of defect in the notice of 
the motion to amend is reviewable. Cody v. Hove?/, 407. 
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5 37c. Review in Injunction Proceedings. 
011 appeal in injunctioil proceedings the Supreme Court has the power to 

find and review the findings of fact. Rosser v. Matth~'ws ,  132. 
Upon appeal from judgment continuing a temporary order to the final hear- 

ing. it will be presumed that the court found facts sufficient to support the 
judgment in the absence of a request for findings or challenge to any facts 
found. B e a m  c. Rutledge,  670. 

Where the parties waive a jury trial and agree to s ibmit the entire contro- 
versy to the court for final determination, the findings of the court hare the 
force and effect of a rerdict and are  conclusive on apptal, and this rule applies 
to facts found by the court by agreement upon the fin,il hearing in injunction 
proceedings, except in cases submitted upon written or documentary proofs, 
although facts found upon the pre1imina1.y hearing ar. reviewable, since they 
are  made only for the purpose of the interlocutory crder and a re  found by 
the court without waiver or consent of the parties. J c G u i n n  w. High Point ,  
449; Yadkin  Coutity w. High Point ,  469. 

8 37e. Review of Findings of Fact Other Than in Injunctive Proceedings. 
The findings of fact by the trial court in respect to service of summons are  

conclusive on appeal when supported by evidence. Crtzbtree 5. Gales Co., 587. 
An assignment of error to the refusal of the court I o sustain exceptions to 

the findings of fact by the referee cannot be sustained when the findings art1 
supported by evidence. Rose c. Rar~l; ,  600. 

9 38. Presumptions and Burden of Showing Error. 
The burden is upon the appellant to show not only that error was com- 

mitted hut also that i t  was prejudicial. R. R. v.  Irhrozcer, 77 ; T o l l e ~  v. 
Creat~icru  Co., 2 5 6 ;  3f~6'uf lc  2;. M f g .  Co. .  351. 

8 39a. Harmless and Prejudicial Error in Gcneral. 
A new trial will not be awarded for mere error alone, but the appellant 

must show not only that error was committed, but also that the error was 
material and prejudicial, amounting to a denial of a substantial right. R. R. 
7.. Thrower ,  77;  Tolleft v. Creatriery Go., 255. 

An error in favor of appellant cannot entitle him to a new trial. Barncs 
1:. T17ilsoiz, 190. 

15 39b. Error Cured by Verdict. 
In  this action for wrongful death plaintiff objected to the admission in 

t.vidence of his testator's death certificate, which had not been certified in 
accordance with C. S., 7111, plaintiff contending that the admission of the 
certificate was prejudicial for that  the contents supported an inference that 
testator's death did not result from the acCiclent in s l i t .  Held: The verdict 
of the jury in plaintiff's favor on the issue of negligence rendered the error. 
if any, in the admission of the certificatca harmless. ClcClamroch e. Ice Co.. 
106. 

39d. Harmless and Prejudicial Er~aor in Adnihsion or Exclusion of 
Evidence. 

Ordinarily, an exception to the admission of evidence cannot he sustained 
when similar evidence is admitted without objection. McClanwoch 1' .  Ice Co.. 
106: Tolleg) c. Creamerg) Co.. 233; Brown v. Jfo~ztgonzery W a r d  05 Co.. 368. 

An exception to the admission of evidence becomets immaterial when the 
excepting party himself introduces evidence of the s lme  import. Edgerton 
?.. JoAnson. 314. 
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A new trial will not be awarded for error in the admission of evidence 
which is merely cumulative or of slight probative force and could not havr 
prejudiced the complaining party. [I'olleu v. Creameru Co., 255. 

8 39e. Harmless and  Prejudicial E r r o r  in  Instructions. 
Conflicting instructions on a material point entitles appellant to a new trial, 

since the jury cannot be presumed to know which of the conflicting statements 
is correct. Oakley v. Cas~~al t ) /  Co., 1.70; Tcmpleton 2;. Kelley, 164. 

Erroneous instruction is not cured by later correct instruction on the same 
point when later instruction does not refer to, correct or retract prior instruc- 
tion. Tewpleton 5. Kelley, 164. 

An excerpt from the charge will not be held for reversible error when the 
charge construed contextually as  a whole is not prejudicial to appellant. 
Barnes C.  Wilson, I N ;  Raieed v. Abeyounis, 644. 

gj 40a. Review of Judgments  on Findings of Fact. 
Ordinarily, when there are  no findings of fact in the record it will be gre- 

sumed that the court found facts supporting its judgment, but when the record 
discloses that the court refused to hear evidence and find facts on a material 
point, the presumption cannot be indulged. McCormick v. Proctor, 23. 

When, in a trial of a cause by the court by consent, there is no request that 
the court find the facts, i t  will be presumed on appeal that the court found 
facts sufficient to support its judgment. Rosser v. Matthews, 132. 

Where appellant's only esception is to the signing of the judgment and 
there is no request for findings of fact or exceptions to the facts found, it  will 
be presumed that the court found all facts necessary to support the judgment. 
Smith 1;. Xineral Co.. 346 ; McCune v. Xfg. Co., 351. 

The Supreme Court will not review conflicting affidavits in order to find a 
fact necessary to support a judgment, but in the absence of a request by 
appellant for findings of fact in the trial court, will presume that the court 
found the facts necessary to support its judgment, Wood v. T1700dbury & Pace, 
356. 

An assignment of error to the court's failure to sustain exceptions to the 
referee's conclusions of law cannot be sustained when the conclusions are  
supported by the findings of fact. Rove 2;. Bank, 600. 

§ 40b. Review of Orders on Motions t o  Strike. 
An order striking out portions of the complaint will not be disturbed on 

appeal when it does not prejudice plaintiff or embarrass it  in the prosecution 
of its cause. Lumber C'o. r. Edwards, 251. 

9 40e. Review of Judgments on Motiolls to  Sonsuit.  
Where incompetent e~idence is adtnitted in support of plaintiff's cause of 

i~ction, the fact that had such evidence been excluded plaintiff might h a w  
offered competent evitlence upon the point, will be considered by the Supreme 
Court in passing upon defendant's exception to the refusal of its motions for 
judgment of nonsuit. Rrozrn I.. .lfontgomer~ ll'nrd & Co., 368. 

The refusal of a motion to nonsuit will not be held for  error when thr  
evidence is not in the record. since in such case it  will be presumed that the 
evidence was sufficient to be snbmitted to the jnry. Barker 1'. Palmer, 519. 

§ 40f. Review of Judgments Upon Demurrer. 
In reviewing a judgment sustaining a demurrer, the facts alleged in the 

tomplaint will be taken as  true for the purpose of determining the snfficiencay 
of the complaint, and whether the plaintiff can establish them by proof is not 
presented. White c. CO?III-8. of J o h t ~ ~ f o u ,  329; Pal ' I i~ C. I ' r i ~ ~ ( ' ~ t o n ,  361. 
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g 40g. Review of Constitutional Questions. 
The Supreme Court will not decide the constitutic~nality of a n  ordinance 

when the appeal may be determined on the ground of want of power in the 
municipality to establish the regulation, unless strong considerations of public 
necessity appear. Rhodes ,  Znr., v. Raleiqh, 627. 

§ 41. Questions Necessary t o  Be Determined. 
Where i t  is determined that defendant's motion to nonsuit on the issue of 

negligence should have been granted, defendant's exct>ption to the refusal of 
the court to submit an issue of contribntory negligence becomes immaterial 
and need not be considered. Gardner G.  Black, 573. 

Where a new trial is awarded on one assignment of (.nor, other assignments 
relating to matters which may not arise on the subsequent hearing need not 
be considered. Bank a. Marshburn,  688. 

43. Determination of Petitions to  Rehear. 

The petition to rehear on the ground that the Court was inadvertent to one 
of the grounds upon which plaintiff attacked the cwnstitutionality of the 
statute involved in the case is allowed. Best d C o . v .  M u x m l l ,  134. 

Where the Supreme Court is evenly divided in opinion, one Justice riot 
sitting, a s  to whether there was error in the opinion of the Court in the coil- 
struction of the statute attacked by plaintiff in the acation. plaintiff's petition 
to rehear on this ground will be denied. IBid. 

The petition to rehear is allowed in this case as  to I hat part of tlie opinion 
holding that  the trial court erroneously failed to chcrge on the question of 
proximate cause, it  appearing that tlie instruction tdken contestually as  a 
whole did sufficiently charge on this aspect of the clse, but the petition is 
denied as  to the part of the opinion holding that the charge of the trial court 
contained prejudicial error on another aspect of the case. 'I'cn~plr'totz v. 
Kelleu, 164. 

S 49a. Law of the Case. 

Hcld: Opinion reversing judgment overruling demurrer merely indicated 
plaintiff might move to amend under C .  S., 615, and did not entitle her to file 
ninended complaint a s  a matter of right without notice to defendant. Scott  
c.  Horr~sorz,  319. 

Decision of Supreme Court held not to confine defendant to the procedure 
prescribed by C. S., 315, in seeking to amtmd his answtr. Cody v. Howu, 407. 

Wl~ere  the evidence upon the subsequent trial is mdterially different from 
that 011 the former trial, the decisiou of tlie Supreme Court on the former 
;1ppe:11 is not conclusive. George 1.. K .  K., 684; Il'urrcn z'. Ins. Co., 703. 

$ 1. Special Appearance. 
A motion to dismiss for failure of plaintiff to filch security for costs as  

required by C. S.. 493, pertains to a procedural question apart from the merits 
of the action, and an appearance for the purpose of making this motion, and 
:I n~otiori to dismiss for want of jurisdiction, does i i ) t  constitute a geuertll 
:Ippenranct>. C'. S.. 490. 3li)lt- z'. E'ri)~k.  101. 

g 2b. Effect of Appearance. 
Vpoii the hearing of a motion for the joinder of an : dditional p:irtg tlefend- 

:~n t ,  whether the appearance of iuch party for the ~ a r p o s e  of re&ti~ig the 
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motion is a general or special appearance is immaterial when the court refuses 
the motion and thereby takes such party out of court. Cavar)zos-Wright Co. 
v. Blythe Bros. Co., 583. 

ARBITRATIOS AXD AWARD. 

§ 6. Notice, Hearings and  Appraisals. 
A party to a n  arbitration agreement has the right to notice and an oppor- 

tunity to present evidence a s  to all  matters submitted. Grimes v. Ins. Co., 259. 

§ 9. Resubmission t o  Arbiters. 
Where a party who is not bound by the award institutes action in the Supe- 

rior Court, and defendant pleads to the merits, and issue is joined and the 
jury impaneled, the court is without authority to order resubmission to the 
arbiters over defendant's objection, and defendant's participation in the second 
hearing before the arbiters does not constitute a waiver of its exception. 
Grimes v. Ins. Co., 259. 

8 12. Award a s  B a r  t o  Action. 
An award entered in the absence of notice and an opportunity to be heard 

is not binding and does not preclude institution of action in the Superior 
Court. Grimes v. Ins. Co., 259. 

ARREST. 

§ lb .  Arrest by Officers Without Warrant.  
An instruction to the effect that  police officers had a right to enter a cafe 

without a warrant and make whatever investigation they deemed necessary 
is held without error, since the officers have a right to enter a public place as  
invitees unless forbidden to enter therein, and further, officers may enter public 
or private property upon hearing a disturbance therein and make a n  arrest 
without a warrant to prevent a breach of the peace. C. S., 4542, 2642. S. v. 
Wrau, 167. 

8 3. Resisting Arrest and  Interference With Officers Making Arrest. 
Evidence held sufficient to be submitted to the jury as  to each defendant on 

the charge of obstructing justice in interfering with police officers in the 
discharge of their duty in making an arrest. 8. v. Wruy. 167, 

ASSAULT. 

§ 11. Sufficiency of Evidence and Sonsuit.  
Evidence held sufficient to be submitted to jury on charge of assault with 

deadly weapon. S. v. W r a y ,  167. 

§ 1. Choses Assignable. 
An equity arising to the owner of land by reason of his construction of a 

house, through innocent mistake, partly on the adjacent land, is assignable. 
Lz~nzbcr Go. v. Edzcurds, 251. 

An assignment by an employee of wages earned and due him by the employer 
is valid without acceptance by the employer, and the assignee may sue the 
employer thereon. C. S., 446. the provision of chapter 410, Public Laws of 
1935, being applicable only to wages to be earned in the fnture. Riclinztr)~ v. 
Holshonscr, 377. 
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ASSISTAR'CE, WRIT OF. 

!$ 5. Restraining Execution of Writ  of Assistance. 
The proper remedy to restrain execution of a writ of assistance is by motion 

in the cause, since a writ of assistance is in the nature of an execution. D a v i s  
v. Land B a n k ,  145. 

ATTORSEP AND CLIENT. 

4. Right  t o  Be Represented by Attorney. 
A litigant has the right, as  a matter of lam, to be represented by counsel. 

who must, within reasonable bounds, be permitted to cross-examine the wit- 
nesses of his adversary. Roediger v. Sapoa, 95. 

7. Right of Attorney t o  Withdraw From the Case. (Withdrawal of 
attorney as  constituting "surprise" see Judgments  5 22e.) 

When an attorney is retained generally to conduct a legal proceeding he 
enters into an entire contract to follow the proceeding to its termination, and 
he may withdraw from the case for good cause only by permission of the court 
lifter notice to the client, and the court should not permit him to withdraw in 
the absence of the client without showing that his client has been notified. 
Roediger v. Sapoa, 95. 

11. Sale, Title and Warranties Clarke  v. Mart in ,  440. 
6c. W a r r a n t i e s  a n d  Liabil i t ies between c. C o n t r ~ b u t o r y  Negligence. Clarke  

Dealers.  Aidr idge  Motors v.  Alex- v. Martin.  440. 
a n d e r .  750. d. Concurring a n d  In te rvening  Neg- 

6d. Liabil i ty of dea le r  for Negligence in ligence. B u t n e r  v. Spease,  8 2 :  
Dangerous  Defects. J o n e s  v. Chevro- Guthr ie  v. Gocking, 4i6. 
let (-0.. 693. h. Instructions.  S m a r t  v. Rodgers ,  

111. Operation and Law of the Road 560. 
X .  Emergenc i t s .  Guthr ie  v. Gocking,  476. I V .  Gues ts  and IPassengers 

12a. Speed in General .  Clarke  v. Mar t in ,  21. P a r t i e s  Liab le  to  Guests a n d  P a s -  
440; S m a r t  v. Rodgers ,  560. sengers.  13utner v. Spease,  82;  Cole 

13. Stopping,  S t a r t i n g  a n d  Turn ing .  B u t -  v. Motor Co., 756. 
n e r  v. Spease,  8 2 ;  Guthr ie  v. Gocking.  V. Liability of Owner for Drlvrr's Neg- 
476. ligence 

14. P a r k i n g  a n d  P a r k i n g  Lights .  Clarke  24b. Scope of Employment .  Cole v. Motor 
v. Martin.  440. Co.. 756. 

18. Actions to  Recover for  S e g l i g e n t  24d. Ins t ruc t icns  on Issue of Respondea t  
Operation.  Superior.  Temple ton  v. Kelley, 164. 

a .  Sumciency of Evidence  a n d  Nan- 25. F a m i l y  C a r  Doctrine.  Vaughn v.  
su i t  on  Issue of Negligence.  Booker.  479. 

!$ 6 c .  Warranties and Liabilities Between Dealers. 
I n  the sale of a car by one automobile dealer to an3ther autonlobile dealer 

for resale to the nltimate purchaser. thew is an  impliell \ r :~rranty that the car 
is merchantable and salable and reasonably fit for the use for which it  was 
sold, and this implied warranty between thr  tlealers is not affected hy the 
fact that the contract between the dealers is approved hy the manufacturer. 
d l d r i d g r  Motors, I N ( - . .  v. d l c x a n d c r ,  730. 

I n  an action hetween dealers upon an implied warranty. the tlefeiise that 
plaintiff dealer had knowledge of the defect resultin< in the destruction of 
the car in the hands of the ultimate purchaser for some time prior to its 
destruction, and did not notify defendant dealer nntil after the ultimate pur- 
chaser had filed suit for damages, and that therefore plaintiff was estopped to 
maintain an action, w m o t  be taken hy demurrer but most be raised by answer. 
Ibid.  

!$ 6d. Liability of Dealer for Negligence in  Dangerous Defects. 
Eridence tending to show that defendant, an automobile dealer, sold the cnr 

ill question second-hand with representrltion that the hralres thereon wert. 
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AUTOMOBILES-Continued. 

good and reliable, while in fact the brakes were defective and in such condi- 
tion that the operator would lose control over the car upon the application of 
the brakes in an emergency, and that  plaintiff was injured while riding as  a 
passenger in the car a s  a direct result of the defective brakes, is held to state 
a cause of action against the dealer in tort. Jones v. Chevrolet CO., 693. 

In  an action by a passenger in a car to recover for alleged negligence of the 
dealer in selling the car second-hand with representations that  the brakes were 
dependable, while in fact the brakes were defective, and resulted in injury to 
plaintiff passenger when they were applied by the driver, par01 evidence that 
the dealer had represented the brakes as  being good and dependable is errone- 
ously excluded on the ground that  such evidence was a t  variance with the 
written contract between the purchaser of the car and the finance company, 
since plaintiff is not a party to the contract, and the action is in tort and not 
upon the contract. Ibid. 

In  an action by a passenger in a n  automobile to recover for the negligence 
of the dealer in selling the car second-hand with representations that  the 
brakes were good and dependable, while in fact the brakes were defective and 
would likely result in injury to the public, testimony of defendant's employee 
that brakes of the type used on the car had given trouble, that  they had had 
to change a lot of them, but that the brakes on this car had not been changed, 
is held competent as  a post rem statement of the agent tending to show knowl- 
edge of the principal. Ibid. 

§ 8. Emergencies. 
While a motorist under some circumstances, as  when he sees a car approach- 

ing on the wrong side of the highway with the driver in an apparently helpless 
condition, may be required to drive off the hard surface on his right to avoid 
a collision, he owes no duty to the driver of the car in his rear to drive off 
the highway so that the driver in his rear may see the approaching car. 
Guthrie v. Gocking, 476. 

12a. Speed in General. 

A motorist is required not to exceed speed a t  which he can stop car within 
distance he can see along highway. Clarke z;. Martin, 440. 

While ordinarily the violation of a safety statute constitutes negligence 
per se and is actionable when the proximate cause of injury, speed in excess 
of the limits prescribed by chapter 407, Public Laws of 1937, is made merely 
prima facie evidence that the speed is not reasonable or prudent. Smart v.  
Rodgers, 560. 

13. Stopping, Star t ing and  Turning. 

Evidence that driver of truck, intending to enter a side road, turned across 
the highway straight in front of the path of an automobile when the vehicles 
were only about fifty feet apart, establishes negligence on the part of the truck 
driver insulating the negligence of the driver of the car, even conceding he 
was negligent in driving a t  an excessive speed, and notwithstanding that truck 
driver gave hand signal for a left turn. since, even if the signal could have 
been seen, the driver of the car could not have anticipated that the truck 
would turn immediately in front of him, and since the signal could not have 
been seen because both cars had their lights burning and it  was dark. Butner 
v. Bpease, 82. 

The duty of a motorist to give warning before materially decreasing his 
speed or turning to the right or left is for the benefit of drivers of vehicles 
which might be endangered by such action, and it  is not incumbent upon 
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driver to give warning to the drivers of vehicles in his rear that a car is  
approaching from th'e opposite direction and his failure to give such warning 
cannot be held a proximate cause of a collision between the car in his rear 
and the car approaching from the opposite direction. Guthrie v. Gocking, 476. 

Ij 14. Park ing  and  Park ing  Lights. 
Evidence that  defendant parked his truck before dajlight on the right-hand 

side of the highway without proper signal lights in the rear thereof, and that 
plaintiff ran his automobile into the rear of the truck, resulting in injury to  
his person and damage to his car, is held sufficient to  be submitted to the jury 
on the issue of negligence. Clarke v. Xartin, 440. 

Ij 18a. Sufflciency of Evidence on Issue of Negligence. 
Evidence that  defendant parked truck on highway hefore daylight without 

groper signal lights in rear held sufficient for jury in motorist's action for 
damages sustained when he struck back of truck. Clarke v. Martin, 440. 

1Sc. Contributory Negligence. 
Court should have granted requested instruction that if plaintiff was travel- 

ing a t  speed in excess of that  a t  which he could stop car within distance he 
could see along highway, and if such speed was one of proximate causes of 
plaintiff's car hitting rear of defendant's truck parked on highway, plaintiff 
would be guilty of contributory negligencv. Clarke v. Martin, 440. 

18d. Concurring and Intervening Negligence. 

Negligence of driver of one vehicle held to insulate that  of driver of other 
vehicle and to preclude recovery 13y guest in first vehicle against driver of the 
second. Butner C. Spease, 82. 

Plaintiff mas driving along the highway following defendant's car. h car  
approaching from the opposite direction side-swiped defendant's car arid col- 
lided head-on with plaintiff's car. Held: Defendant driver's failure to signal 
that he was going to slacken speed or stop was not the proximate cause of the 
accident between plaintiff's car and the third automobile, and even conceding 
that defendant driver should have driven off of the hard surface portion of 
the highway to his right under the circumstances, the evidence discloses that 
the gross and palpable negligence of the driver of the t l i rd  car constituted the 
efficient proximate cause of plaintiff's injuries and completely exculpates 
tiefendants. Guthrie v. Cocking, 476. 

# 1Sh. Instructions. 

An instruction that speed in excess of the limits prescribed by the statute 
constitutes negligence per se is error which is not curtd hy a correct instrnc- 
tion upon the question of proximate cause. Smart v. Rodycrs. 560. 

Ij 21. Part ies  Liable t o  Guests and  Passengers. 

Negligence of driver of one vehicle held to insulate that of driver of other 
vehicle and to preclude recovery by guest in first vehicle against driver of the 
second. Butncr v. Spcasc, 82. 

The owner of a car cannot be held liable by a person given a ride in the 
car by his employee against the employer's orders except for wanton or willful 
injury inflicted by the driver, since in such case the passenger is a trespasser: 
but when the driver is a salesman and has implied authority to pick up such 
person in the performance of his duty to demonstrate the car and contact 
prospects, the owner may be held liable for mere nezligent injury. Cole 1;. 

Motor Co., 756. 



ANALYTICAL INDEX. 

8 24b. Scope of Employment. 
Whether salesman acted within scope of employment to properly demon- 

strate car and contact prospects in giving plaintiff ride held for jury in plain- 
tiff's action to recover for injuries resulting from collision. Cole 2;. Motor Co. ,  
756. 

§ 24d. Instructions on Issue of Respondeat Superior. 
Instruction l ~ c l d  for error in charging that jury should answer issue of 

negligence against alleged employer if they found the employee was negligent, 
without charging that the employer's liability depended on whether the indi- 
vidual defendant was an employee and engaged in the scope of his employ- 
ment a t  the time, and error was not cured by later instruction on this point 
which did not refer to, correct or retract the prior instruction. Templeton 
v. Kelleu, 161. 

§ 25. Family Car Doctrine. 
A father cannot be held liable for the negligent operation of his car by his 

son under the family purpose doctrine when the accident occurs in a locality 
in which the son is expressly forbidden to drive, there being no liability on 
the part of the father merely by reason of the relationship, his liability under 
the family car doctrine being the liability of a principal. Vaughn v. Booker, 
479. 

RAILMENT. 

§ 1. S a t u r e  and Requisites. 
A contract under which the purchaser's agent agrees to hold the chattels 

and to turn same over to the purchaser as  they are  paid for, and to return 
same only in the event they are  not paid for, the title to remain in the seller 
until the purchase price is paid is a conditional sales contract and not a bail- 
ment. Bodu Co. v. Corbitt Co., 264. 

BANKS AND BASKING. 

3 7f. Joint  Deposits. 
Where money is deposited by husband in savings account in name of himself 

"or" wife, even though made with the proceeds of sate of realty held by the 
entireties, there is no right of survivorship, and upon husband's death the 
deposit belongs to his estate and the wife is not entitled to recover same from 
his administrator in the absence of a showing that she and husband had 
agreed that survivor should take. Redrmond 2;. Farthing, 678. 

BASTARDS. 

8 7. Limitations on Prosecutions for  Fai lure t o  Support. 
Where the defendant acknowledges paternity, a prosecution for his failure 

to support his illegitimate child must be instituted within three years from 
the date of an nclinowledgment of paternity made within three gears from 
date of the birth of such child. Chapter 217, Public Laws of 1939. S. v. 
Ziillian, 339: S. 2.. Hodges, 625. 

BETTERMENTS. 

§ 1. S a t u r e  and Requisites of Claim for  Betterments. 
The owner of a lot who, through innocent mistake, constructs a house partly 

on his lot and partly on the adjacent lot, acquires an equity, which equitable 



ANALYTICAL INDEX. 

right is assignable but does not run with the land, and the purchaser of his 
lot a t  the foreclosure sale of a deed of trust thereon may not enforce the 
equity against the owner of the adjoining lot. Lumber  170. v. Edwards ,  251. 

BILL O F  DIS(!OVERY. 

5 1. S a t u r e  and  Scope of Remedy for  Examination of Adverse Party. 

An order for the examination of a n  adverse part:? is an extraordinary 
remedy, and a petition therefor should tlisclose the nature of the cause of 
action and make it appear that the information sought is material and neces- 
sary. and that it  is not accessible to applicant, i t  being necessary that the 
petition be made in good faith and not merely to harass or oppress the adverse 
party or to gather facts upon which he may be sued. C. S., 901. lCnig1tt 
a. Lit t le,  681. 

Hcltl: Petition disclosed that plaintiffs had 1;nowledgc~ of all facts necessary 
to constitute came of action and petitiou for esamin8 tion of adverse party 
should have been denied. Ibid.  

5 8. Nature and  Scope of Remedy for  Inspection of Writings. 
I'laintiff, upon proper application, is entitled to inspection of writings under 

e x c l ~ ~ s i r e  control of defendant when they relate to the immediate issue in  
controrersy, and in this case, while fact that corporate defendant had taken 
oilt liability insurance on filling station is not germane on issue of negligence, 
it is evidencr that it  retained control and supervision of filling station and is, 
therefort., relevant upon issue of rcspondeat superior, and order for inspection 
of policy and telegrams calling on insurer to defend was properly granted. 
I<ivotburli u. Oil  Corp., 392. 

# 9. Application and Affldavits fo r  Inspection of W'ritings. 

An application for an order for inspection of writing,r is sufficiently definite 
when i t  refers to papers under the exclusive control of the adverse party 
which relate to the immediate issue in controversy, and which cnnnot be more 
dt>finitely described by applicant. Riaenbark c.  Oil  Corp., 39'2. 

RILLS AXD SOTES. 

# 6. Instruments Segotiable. 
d travelers' cheque not signed or countersigoed by th r  purchaser or holder 

is not a negotiable instrument, since it  is not an nncouditional promise to pay 
to the order of a specified person or bearer. the promise to pay being condi- 
tioned upon the cheqne being countersigned with the signature appearing a t  
the top of the cheque. ('. S., 2982. T-enable v. Exprczs  Co , 548. 

# 9f. Who Are Holders in  Due Course. 

The eridence tended to show that plaintiff in good faith accepted travelers' 
cheques in payment for services rendered, which cheqles were undated and 
wwe not signed or count~r~ignecl  by the purchaser or holder, that the cheques 
were some of the cheques which defendant had sent to a bank for sale, and 
that the bank had heconle insolvent and closed its doors and had never 
accolnlted to defeiidwlt for the blank tr:~relers '  cheques in its possession. 
Hcld: Even conceding that plai~~tiff  purchased tbc cheques in good faith and 
for value, plaintiff is not entitled to recovcsr thereon. since the blank cheqnes 
are  not negotiable instruments, and defendant's motion to nonsuit was prop- 
erly granted. T'enable v. Expres.8 Co., 548. 
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BILLS AND NOTES--Comtinued. 

The person taking note from maker's office was collecting agent for bank 
and also president of the corporate payee. Held: If in taking the note such 
person was acting a s  agent for the bank, the bank would he charged with 
notice and would not be holder in due course, but if such person was acting 
a s  agent for the payee the bank would be a holder in due course entitled to 
recover free from equities. Bank c. Marshburn, 688. 

8 log. Issuing Worthless Checks. 
The indictment charged that defendant issued a worthless check knowing 

a t  the time that he did not have suficient funds or credit for its payment. 
The proof was that defendant issued a check of a corporation of which he was 
an executive officer, and that the corporation did not have sufficient funds or 
credit for its payment. Held: There is a fatal variance between allegation 
and proof, and defendant's motion to nonsuit should have been allowed. S. u. 
Dodesu, 680. 

8 20. Discharge by Judgment and Rights of Parties t o  Note Inter  Se. 

One of defendants admitted that he was a principal on the note in question, 
and the verdict of the jury established that the other defendant was also a 
principal. Plaintiff was a surety on the note, and after judgment was obtained 
by the payee, plaintiff drew his check to one of the principals to be used in 
partial satisfaction of the judgment. Held: Although upon the rendition of 
the judgment the note merged therein and the judgment became the only legal 
evidence of the indebtedness, the relative liability of defendants a s  principals 
and plaintiff as  surety, as  between themselves, remained the same as  on the 
note, and plaintiff, even in the absence of an assignment of the judgment to a 
trustee for his benefit, became the contract creditor of defendants to the extent 
of the money aclvanced by him. Saiced c .  Abcvounis, 644. 

8 25. Presumptions and Burden of Proof. 
In  this action by an administrator against intestate's widow to recover a 

certain note as  an asset of the estate, it appeared that the note was payable 
to intestate or the widow and that it  was in the widow's possession. Held: 
In  the absence of evidence of superior title, and instruction that if the jury 
believed the evidence to answer the issue of ownership of the note in favor of 
defendant widow is without error, since possession raises a presumption of 
title. Jones z'. Waldroup. 178. 

8 29. Instructions. 
Whether plaintiff hank was holder in due course depended upon whether 

the person stealing the note from the maker's office did so as  agent for the 
hank or as agent of the payee. There was evidence that he was collecting 
agent for the bank and also president of the corporate payee. Held: An 
instruction merely that the bank could not recover if the note was taken by 
its agent is h t l d  for error. Bank v. Jlarshbr~rn,  688. 

BOUNDARIES. 

8 1. Questions of Law and Questions of Fact.  
Whxt constitutes the dividing line between the lands of the respective 

parties is a question of law for the court, but where this line is located is a 
question of fact for the jury, and where the jury locates the line upon conflict- 
ing evidence under correct instructions from the court, the finding of the jary 
is conclusive. Cle,vy v. CnnadU. 433. 
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g 4. Calls t o  S a t u r a l  Objects. 
A call in a deed for the line of a n  adjoining tract, marked or unmarked, 

when known a t  the time of execution of the deed, is considered a natural 
boundary and controls courses and distauces, and therefore if there is a differ- 
ence between the true line of the adjoining boundary sis established by courses 
and distances and such line a s  established by general reputation, the latter 
controls, and an instruction to the effect that the reputed line and the true 
line of the adjoining tract would be presumed the same in the absence of 
eridence to the contrary, but that if there were a difference the reputed line 
would control, and that evidence of sucali difference would be competent, is 
without error. Clegg v. C a n a d y ,  433. 

g 6. Nature and  Grounds for  Processioning Proceedings. 
Ordinarily, in a processioning proceeding title is not ill dispute, and if 

defendant's answer raises the issue of title the cause should be transferred 
to the civil issue docket for trial in the Superior Court. Hill  c. Y o u n g ,  114. 
5 7. Part ies  and Procedure. 

I n  a processioning proceeding, defendant's claim that he has acquired title 
to the land in dispute by adverse possession, even conceding that the line a s  
contended for by plaintiff is correct, is a denial of itle pro t a ~ r t o ,  and the 
cause should he transferred to the civil issue docket. Hill c. 1-oung,  114. 

Where issue of title is raised in a prtressioning proceedii~g, and the clerk 
nevertheless determines the issue, the Superior Court by appeal acquires full 
jurisdiction and has power to determine the cause. Zbid. 
5 lo .  Issues and  Burden of Proof. 

Where, in a processioning proceeding, defendant claims that he had acquired 
title to the land in dispute by adverse possession, the burden of proving title 
by adverse possession is  properly placed upon defelrdant regardless of the 
form of the issue relating to such claim, although the imrdeu is upon plaintiffs 
to prove the location of the boundary a s  contended for 3y then]. Hill  c. I7out!g ,  
114. 

In  this processioning proceeding defendant contendtd, and offered evidence 
in support thereof, that the acts of plaintiffs and their predecessor in title in 
cultivating and using the land only up to the boundary as  contended for by 
defendant, and in pointing out that  boundary when t h ~ y  obtained a loan upon 
the land, estopped plaintiffs to deny that the boundary wa4 other than as  con- 
tended for by the defendant. H e l d :  The evidence and contentions were prop- 
erly submitted to the jury under the issue relating to the location of the t rue 
diriding line between the respective lands of the parties, and refusal to submit 
ail issue tendered by defendant upon the question of estoppel was not error. 
I b i d .  

BREA('H O P  JIARRIAGEI PROhII SE. 
d 2. Defenses. 

The fact that a t  the time of the breach of promise ,f marriage, license for 
the marriage of the parties could not be lawfully issited, chapter 314, Public 
Laws of 1939, is a defense to :in action for damages for breach of promise of 
marriage. W i n d c r s  c. P o w c ~ 8 .  580. 

Unchastity of plaintiff is no defense to an action f r r  breech of promise of 
marriage when the illicit conduct was solely with defendant himself. Ib id .  

The fact that plaintiff is suffering from syphilis which, although entailing 
11o danger of infection to defendant hecause of its advanced qtnge, would 
probably result in children whose blood would be tainted with the disease if 
ihe contract were carried out, is a defense to a11 action for breach of promise 
of marriage. I b i d .  
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CARRIERS. 

$$ 14. Rates and  TarifPs. 
Question of whether goods came under rate classification for "asphalt paving 

blocks or tiles" or for "asphalt composition facing or flooring tile" held for 
jury upon conflicting evidence. R. R. 2;. Throlrer, 77. 

Defendant consignee stopped payment on his check given in payment of 
freight charges on the shipment in question, contending that  the charges were 
excessive for that they were based upon an inapposite rate classification. 
Held: I t  was competent for plaintiff carrier to introduce in evidence corre- 
spondence between the shipper and defendant tending to show that defendant 
stopped payment on the check a t  the instigation of the shipper. Ibid. 

Where a consignee accepts and uses a shipment of goods and gives his check 
in payment of the freight charges, he may not thereafter repudiate the matter 
and contend that the charges were excessive in that they were based upon an 
inapposite rate classification. Ibid. 

Defendant consignee stopped payment on his check given in payment of 
freight charges, contending that the charges were excessive in that they were 
based upon an inapposite rate classification. Held: In  the carrier's action on 
the check, the burden was properly placed upon defendant consignee to show 
that  the freight charges should hare been based upon a lower rate classifica- 
tion as  contended by him. Ibid. 

§ 15. Relationship of Carrier and Passenger. 
A passenger on a bus does not lose his rights as  such in having the bus stop 

a t  a filling station on the route and leaving the bus temporarily to go to the 
toilet. Wilson v. Bus Lines, 586. 

§ 21b. Liability of Carrier for  Injurx t o  Passenger in  Transitu. 
Plaintiff, while a passenger of defendant bus company, was assaulted and 

injured by an unidentified person as  plaintiff was nearing the bus to board 
same. Held: Conflicting evidence a s  to whether defendant's employees could 
have come to plaintiff's rescue, and negligently failed to do so, after discover- 
ing his peril, was properly submitted to the jury. Wilson v. Bus Lines, 586. 

CHARITIES. 

§ 1. Definitions and  Distinctions. (Exemption of property from taxation 
see Taxation 5 2 0 . )  

An organization empowered by its charter to hold real and personal property 
for commercial purposes provided the profits therefrom, if any, are used for 
the benefit of widows and orphans of deceased members or for such charitable 
and benevolent purposes as  it  may deem necessary or expedient, with further 
prorision that its funds, property and income sl~ould not be divided in any 
manner among its members is held to hold the corpus of its property for 
business or commercial purposes. Odd Fcllotcs v. Swain, 632. 

§ 4. Liability for  Torts. 
A person injured while enjoying the benefits pro\-ided by a charitable insti- 

tution may not hold the institntion liable for the negligence of its agents or 
employees if the institution has exercised reasonable care in their selection 
and retention. Hemdon v. Massef/, 610. 

The fact that a charitable institution procnres insurance indemnifying it  
for liability does not enlarge its liability for negligence of its agents or 
employees, and allegations that it had procured suceh insurance are properly 
stricken in action for negligencse. Ibid. 
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CHATTEL JIORTGAGES AND CONDITIOIJAL SALES. 

8 l a .  S a t u r e  and Requisites i n  General. 
A contract under which the purchaser's agent a g r e s  to hold the chattels 

and to turn them over to the purchaser as they are  paid for, and to return 
same only in the event they are  not paid for, the title to remain in the seller 
until the purchase price is paid, is a conditional sales contract and not a bail- 
rnent. Body Co. o. Corbitt Co., 264. 

s Qa. Sotice, Lien and Priorities Under Registered Instruments. 
Proper regihtration of a lien upon real or personal property is notice to all 

tlie worlil of the esistencc of the lien c4reatrd by the instrument, but due 
cancellation of record mny be relied upon with eq~ial  security. Mfg. Co. c. 
Yallol~, 666. 

s 11. Rights and Remedies of Mortgagee. 
Where mortgagee has no knowledge that chattels were used by mortgagor 

in operation of nuisance, and chattels are not worti- mortgage debt, he is 
entitled to recover the chattels ~mtler  his conditional sales contract from the 
sheriff before they are  sold nntler C. S., 3184. Habit I .  Stephenson, 447. 

In  such case only equity of mortgagor may he sold. Sirrclair c. Croom, 526. 

9 1 Title and Rights of Purchaser Under Registered Instruments. 
Where i t  appears on face of chattel mortgage that it  was given a s  additional 

security to deed of trust 011 lands, cancellation of deed of trust cancels the 
chattel mortgage, and purchaser of cliattc~ls acquires title free from claim of 
chattel mortgagee, notwithstanding alleged agreenient hetween debtor and 
creditor that chattel mortgage should rrmain in force ns security for other 
debts. X f g .  ('0. c. .Ilnllo?{, 666. 

12b. Title and  Rights of Part ies  Under rnregistwecl Conditional Sales 
Contract. 

Held: rnt ler  the General ('ode of Ohio. section 8568 if defendmt is a pur- 
chaser in good faith ant1 for value, it  obtains title unaffected by the unre- 
corded conditional sales contract, arid the. conflicting widence as  to whether 
defendant is a purchaser in good faith and for value should have been sub- 
mitted to the jury. and an instruction that the contract constituted a bailment 
and that as  a matter of law plaintiff is the owner of the cabs, is error. Bodu 
(70. C. Corbitt Co., 2M. 

a 14. Satisfaction and  Cancellation. 
A lirn is incident to the debt securrd ant1 tlie discharge of the debt dis- 

charges the lien itself, and tl~erefore when ic :Ippeai.s upon the face of a 
chattel mortgage that it  was given as  additional secu~i ty  to a deed of trust. 
canc.ellation of record of the cleetl of trust discharges the chattel mortgage. 
even though the chattel rnortgnge is not cnncrlrtl of record. Mfg. Co. c. 
Jlallo!~. 666. 

# 16. Liabilities on Defendant's Undertaking. 
A \nretg on n replevin bond, within thrb limits of his obligation, is a party 

to the i~ction and, if the bond is properly executed b j  him, is bound by the 
judgment against the princ~ipal and may not deny lial~ility on the merits of 
the original controversy and therefore, except in cast1 of fraud, the proper 
procedure to challenge his liability on the ground that he did not iu f ; ~ c t  \iyil 
the hoiltl is by motion in the cause. Puncl Co. c. Ipoch, 375. 
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CLAIM AND DELIVERY-Continued. 

Held: I t  was error for the trial court to sign final judgment against surety 
prior to determination of surety's motion in the cause to be relieved of liability 
on ground that he did not in fact sign bond. Ibid. 

CLERKS O F  COURT. 

§ 7. Jurisdiction a s  Juvenile Court. 
The Juvenile Court Act is in no respect an amendment to the Adoption Law, 

and does not affect the procedure therein prescribed for the adoption of 
minors. Ward v. Howard, 201. 

The juvenile court has no power to place it child anywhere for adoption, 
Jlichie's Code, 6044, and when it  orders a child committed to an asylum upon 
its finding that the child is a neglected child, Michie's Code, 5039. the fnr thw 
provision of the order that the asylum should have power to place the child 
in a home for adoption is void. Michie's Code, 5044. Ibid. 

COSSTIT'I~TIOSAL LAW. 

I. Establishment and Amendment 
2b. Effective D a t e  of A m e n d m e n t .  F r e e -  

m a n  v. Board  of Elections,  fi3. 
2c. Construction of A m e n d m e n t s  F r e e -  

m a n  v. Board  of Elections,  63. 
11. Governmental Branches end Powers 

3 l h .  Separa t ion  of Governmsnta l  Powers.  
Cox v.  Kins ton ,  391 .  

4 .  Legis la t ive  Power .  
a. DI t r r m i n a t i o n  of Public Policy.  

Cox v. Kins ton .  391 .  
c. Delegation of Legis la t ive  Power .  

Cox v. Kinston.  3 9 1 .  
(3. Legis la t ive  Power  in R e g a r d  v. 

Counties,  Cit ies a n d  Public Om- 
cers. F r f e m a n  v. Board  of E lec-  
tions. 6 3 :  P e n n v  v. Board  of 
Elections.  2iG. 

6.  Jud ic ia l  Pomcr .  
a .  In General .  IlcC'une v. Mfg. Co., 

351. 

I\'. State Police Power 
7 .  Scope of S t a t e  Police Pokver in G f n -  

e ra l .  C l inard  v. Xv~ns ton-Sa lem,  119 .  
8. Regula t ion  of T r a d e s  a n d  Professions 

S. v. Mitchell. 241. 
10 .  Mora l s  a n d  Publ ic  W r l f a r e .  B a r k e r  v. 

PRimer,  519. 
V. Personal, Civil and Politiral  right^ 

11. Rac ia l  Disc r imina t ion .  Cl inard  v. 
Wins ton-Sa lem.  119 .  

12. J lonopolies a n d  E x c l u s ~ v e  E m o l u -  
ments .  F r e e m a n  v. C'omrs. of M a d +  
son.  209. 

14a. Searches  a n d  Sr izures .  S. v. E lder .  
111. 

l i .  R i g h t  to J u r y  Tr ia l .  Sinclair  v. Crooln. 
526 .  

\'I. Yested Rights 
19. Hemedies  a n d  Procedure .  Shee t s  v. 

LValsh. 32. 

# 2b. Effective Date of Amendment. 
Regardless of whether the effective date of the amendment changing the 

terms of office of sheriffs from two to four years is the date of the election 
a t  which the amendment was approved or the date of its certification, it  was 
i n  effect on the first Monday in December ~vhen t h ~  terms of sheriffs elected 
in  that election began. and therefore it app l ie  to the sherids elected a t  that 
election. Freemcln 1'. lioard of Eltctions. 63. 

§ 2c. Construction of Amendments. 
The General Assembly, in authorizing the submiqsion of n constitutional 

amendment to the qualified voters of the State. and the voters, in voting 
thereon, are presurnetl to act in the right of existing co~lstitntionnl and statu- 
tory provision. Fretwan c. Board of Electio)is, 63. 

# 3%. Separation of Governmental Powers. 
The creation by the 1,egislature of a hoard or municipal corporation and 

the conferring upon such hoard or municipal corporation quasi-judicial and 
actministratire functions does not vio1:tte the constitutional provision that the 
legislative and the supreme judicial powers of the Government shall be sepa- 
rate and distinct, ('onstitntion of Sorth Carolina, Art. I, sec. 8. Cox v. 
Kiuston. 301. 
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A Housing Authority created under chapter 456, Public Laws of 1935, is  not 
invested with legislative and supreme judicial powers, and therefore its crea- 
tion does not violate the constitutional provision that these powers be and 
remain separate and distinct. Ibid. 

§ 4a. Determination of Public Policy. 
Public policy is the exclusive province of the Legislature and its determina- 

tion is not subject to review by the courts. Cox v. Kinston, 391. 

9 4c. Delegation of Power by Legislature. 
The fact that an administrative board or municipal corporation is authorized 

to investigate and determine the existence or nonexistence of facts upon which 
depend the application of the law it  is charged with rtdministering, is not a 
delegation of legislative functions. Constitution of North Carolina, Art. 11, 
sec. 1. Cox ?I. Kinston, 391. 

The provision of chapter 456, Public Laws of 1!)35, investing municipal cor- 
porations with the power to determine each for itself the existence or non- 
existence of facts necessary for the creation of a housing authority to perform 
a proper municipal governmental function within its limits is not an unconsti- 
tutional delegation of legislative authority. Constitution of North Carolina, 
Art. 11, sec. 1. Ibid. 

8 4d. Legislative Power i n  Regard t o  Counties, Cities and Public OfRcers. 
The General Assembly has power to prescribe the time when sheriffs-elect 

shall qualify and be inducted into office, and it  has provided that the term of 
office of sheriffs-elect shall begin on the first Monday in December next ensu- 
ing the general election in November a t  which they are elected. Public Laws 
of 1868, ch. 20, sec. 8 ( 3 2 ) ,  a s  amended by Public Laws of 1876-77, ch. 275, 
secs. 1 and 77. C. S., 1297 ( 1 2 ) .  Freeman v. Board of Elections, 63. 

The constitutiolial provision for the election of registers of deeds for a term 
of two years, Art. M I ,  sec. 1, is subject to modification by statute, Art. VII, 
sec. 14, and therefore the Legislature has the power to make the office ap- 
pointive rather than elective, to extend the term, or to abolish it  altogether, 
and even to dispossess the incumbent, since public oifice is not a property 
right. Pennu v. Board of Elections, 276. 

§ 6a. Judicial Power i n  General. 
A court has only that jurisdiction granted i t  by the Constitution and by 

statute, and it  cannot acquire jurisdiction by waiver or consent, and objection 
to the jurisdiction may be taken a t  any time during the progress of the action. 
C. S., 518. McCune v. Vfg. Co., 351. 

§ 7. Scope of State Police Power in  General. 
A zoning ordinance limiting the uses of property solely on the basis of race 

is beyond the scope of police power, since the reserved police power of a state 
must stop when it  encroaches on the protection afforded the citizen by the 
Federal Constitution. Clinurd c. Winston-Salem, 119. 

§ 8. Regulation of Trades and  Professions. 
A statute passed in the exercise of the police power of the State should be 

strictly construed so as  to give it  the least interference with personal liberty. 
S. v. Mitehell ,  244. 

§ 10. Morals and Public Welfare. 
The State, in the exercise of its police power, may abate a nuisance against 

public morals. Horker .c. Palmer, 519. 
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9 11. Racial Discrimination. 
Municipality may not provide exclusive residential districts respectively for 

white and Negro races. Clinard 2;. TVinston-Salem, 119. 

9 12. Monopolies and  Exclusive Emolunients. 
When the Legislature appoints persons to public offices for a specified term, 

and fails to proricle for the election of successors, and fails to appoint suc- 
cessors a t  the end of the term, its appointees continue in office, and this fact 
does not violate the constitutional provision against exclusive emoluments, 
since the Legislature has the power to terminate, change or continue the 
appointments. Freenzat~ v. Conzrs. o f  Madison, 209. 

g l4a .  Searches and Seizures. 
The search warrant in question mas issued upon the sworn affidavit of a 

police officer which stated that the basis of the oath mas "information." Held: 
The affidavit does not negative the assumption that the police officer was 
examined a s  to the particulars of his information and it  is not required that 
the affidavit give in detail the source and extent of the information, and 
evidence procured in a search under the warrant is competent, ch. 339, sec. I % ,  
Public Laws of 1037. S .  2.. Elder,  111. 

8 17. Right to  J u r y  Trial. 
The interest of a mortgagee may not he forfeited without a determination 

by a jury that he had actual or constructive notice that the property was 
used by the mortgagor in the operation of a nuisance against public morals. 
Sinclair c. Cvoon~ ,  526. 

§ 19. Remedies and  Procedure. 
The Legislature may limit the time for the assertion of a property right 

provided it  affords those vested with the right a reasonable time to assert 
same after the enactment of the statute, since there is no vested right in pro- 
cedure. Constitution of North Carolina, Art. I ,  sec. 17 :  14th Amendment to 
the Federal Constitution. Sheets v. W a l s h ,  32. 

CONTRACTS. 

9 1. Sature ,  Essentials and Validity in General. 
The freedom to contract will not be lightly abridged, and public policy favors 

the enforcement of contracts intended to protect legitimate interest. Beant 
C .  Rutledgc,  670. 

9 4. Acceptance of Offer. 
Ordinarily, the offeree may accept or reject an offer by mail when the offer 

is transmitted by mail, and upon valid acceptance the contract is mutually 
binding. Board o f  Education v. Board o f  Education,  90. 

§ 7a. Contracts in  Restraint of Trade. 
A contract not to engage in similar bnsiness or same profession is not void 

a s  being contrary to public policy if the restrictions, both in regard to time 
and territory, are  reasonably necessary to protect the legitimate interests of 
covenantor. and the restraints are  no greater than are reasonably necessary 
for this purpose. Comfort  Spring Corp. v. Burroughs,  658; Beam v. Rutledge. 
670. 

8 8. General Rules of Construction. 
Public laws in force a t  the time of the execution of a contract become a 

part thereof. Y c G u i n n  v. High P o h t ,  449; Barker  v. Palmer,  519. 
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§ 19. Par t ies .  
A third par ty  may maintain a n  action on a contract made for his benefit. 

Roonc v. Boone, 722. 

5 21. Pleadings.  
Complaint alleging contract of employment providing that  plaintiff should 

be paid a sa lary  plus ten per  cent of the net profits earned in the constrnction 
of the  buildings, t ha t  contract was  later extended oraily to other buildings, 
tha t  plaintiff fully performed the services agreed upon, and that  defendant 
rrfnsed to pay the  agreed percentage of the profits earned in the construction 
of the  other buildings, is held to  allege a contract, breach by defendant, and 
damages, and defendant's demurrer thereto was  propel-13- overruled. Brolcn 
2 j .  C l ~ f l l ~ l l t  Co., 47. 

Where the  contract sued on is  not made a par t  of the  complaint, the  snffi- 
ciency of the complaint a s  against  d e m ~ ~ r r e r  will he detclrmined in accordance 
with the nature  of the contract a s  disclosed by the  fac ts  alleged. and not hy  
plaintiff's characterization of the contract, and plaintiff may not recover on a 
theory of liability not supported by the facts alleged. Pcttll 1.. Lemons, 492. 

CORPORATIONS.  

5 13a.  Sale  of Stock a n d  Trans fe r  of Ownership  ]Between Individuals.  
( J o i n t  tenancy and  survivorship there in  set? Es ta t e s  5 1 3 . )  

An assignment of stock is good a s  between the parties without registration 
on the books of the  corporation, and the legal t i t le may be perfected in the  
assignee by registry and the delivery of the certificates Joncs z.. Waldroup, 
178. 

Where the  holder and owner of stock surrenders t r ~ e  certificates to the  
corporation and directs the corporation to transfer same on i t s  books, the 
trnnsferee acquires title rnhic,h iq perfected by the snrrender or delivery of the  
new certificate to him. C .  S.. 1161. Ibid. 

5 50. Title,  R igh t s  a n d  Liabili t ies of Corporation Purchas ing  P rope r ty  of 
a n o t h e r .  

The  mere fac t  t h a t  a corporation purchases the e n t r e  assets of another 
corporation is  not sufficient to estahlish responsibility on the  purchasing corpo- 
ration for  the  liabilities of the selling corporation. Coltrc~in v. Ins.  Co., 262. 

COUNTIES.  

§ 1. Control  a n d  Supervision of General  Assembly. 
c'ounties a re  political subdivisions of the  State,  and the  General Assembly 

has  control and supervision over them, limited only by restrictions prescribed 
by the Sta te  Con<titntion and the power3 grnnted to the  Federal Government 
in the C'onstitntion of the  Lnited States. Frct ulnn ?.. Cotnr~ .  of Madison. 200. 

The General Ausembly has  the power to create county highway commissic~ns. 
Ibld. 

The General Assembly has  the power to careate county +]king f m d  commis- 
sions. Ibid. 

The General Assembly has  the power to appoint a t au  collector or manager 
for a county. I b d .  

Ch. 322, Pnblic Laws of 1031, creating Madison County Board of Health, 
h t l d  void a s  speci:~l act  relating to  health. Rmns c. Con~rs.  of Vadison, 284. 
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The constitutional provision for the election of registers of deeds for a term 
of two years, Art. T'II, sec. 1, is subject to modification by statute, Art. VII, 
sec. 14, and therefore the Legislature has the power to make the office np- 
pointive rather than elective, to extend the term, or to abolish i t  altogether, 
and even to dispossess the incumbent, since public office is not a property 
right. Penli!~ r.  Baal-d of Elections, 276. 

Legislature has power to prescribe time when sheriffs-elect shall qualify and 
be inducted into office. Freeman z'. Board of Elections, 63. 

9 5. County Commissioners. 
The General Assembly has power to appoint a tax collector or manager for 

a county of the State, the fiscal powers granted the county commissioners by 
Art. VIII,  sec. 2, being subject to modification or abrogation by statute by 
express provision of Art. VII ,  sec. 14. Frceman v. Comrs. of Madison, 209. 

County commissions may not be held liable by sureties on clerk's bond for 
alleged negligent failure to have proper audit of clerk's books, since there 
is no causal conuection between alleged breach of duty by commissioners and 
loss sustained by sureties. Ellis v. Brown, 787. 

5 7. County Suditors, Accountants and  Tax Collectors. 
The appointment of a tax manager o r  collector for Madison County by the 

chairmen of the highway and sinking fund commissions and the chairmen of 
the board of county commissioners and the board of education in accordance 
with ch. 341, Public-Local Laws ( the statutes creating the jury and tax com- 
mission and the board of health of the county being unconstitutional, 
is held to preclude the board of county commissioners from taking over the 
office of county tax collector, and taxpayers of the county may enjoin the 
commissioners from paying to the person appointed to this office by them 
public funds of the county. Freeman 1;. Comrs. of Madison, 209. 

There being no provision in ch. 311, Public-Local Laws of 1931, for the elec- 
tion of a delinquent tax collector for  Madison County, the board of county 
commissioners of the county has authority to appoint a deliuqueilt tax collec- 
tor for the county to collect delinquent taxes and those taxes uncollected by 
the tax manager appointed under provision of the public-local act, and tax- 
payers of the county are not entitled to enjoin the county commissioners from 
paying the salary of the delinquent tax collector appointed by them. Zbid. 

County auditor may not be held liable by sureties on clerk's bond for alleged 
failure to make proper audit of clerk's books. Ellis L-. Broxn, 787. 

9 8b. County Physicians. 
Madison County Board of Health, created by ch. 322, Public-Local Laws of 

1931, held without power to appoint county physician, the act creating the 
board being void. Rams a. Conws. of Jfadison, 284. 

§ 17. Part ies  Who May Maintain Action Against County. 
Taxpayers of a county may maintain an action to restrain the board of 

county commissioners from making illegal disbursements of public funds by 
the payment of salaries to unauthorized persons, but taxpayers may maintain 
action to try title to county office. Freeman v. Comrs. of Madieon, 209. 

COURTS. 

a .  Exclusive Original Jurisdiction of Superior Court. 
The complaint alleged in substance that plaintiff purchased a mare from 

defendant, that the defendant warranted the mare to be sound, that in fact 
the mare had defective eyesight. which was known to defendant, that plaintiff 
relied upon the representation that the mare was sound, and that plaintiff 
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was damaged in the sum of $125.00, and, as  a second cause of action, alleged 
that a s  a result of the said wrongful act of defendant, plaintiff had been 
obliged to feed a worthless mare to his damage in the ,sum of $100.00. Hcld: 
The complaint fails to state a cause of action for fraud in that it  fails to  
allege scientcr, but states a cause of actioii for breach cf warranty ill the sum 
of $125.00, which is within the exclusive original jurisdiction of n justice of 
t,hr peace, C .  S., 1473, the sum claimed for feeding the mare not being within 
the rule for the determination of the jurisdictional amonnt, and therefore 
defendant's demurrer to the action instituted in the Superior Court was prop- 
erly sustained. Hill a. Snider ,  437. 

A norlresident plaintiff may sue a nonresident defenciant upon a transitory 
cause of action in the courts of this State. Alberts v. ,~lberts. 443. 
§ 2c. Appeals to  Superior Court  f rom Clerk. 

Where issue of title is  raised in a proctassioning proc2eeding. and the clerk, 
instead of transferring the cause to the civil issue docket, determines the 
issue, the Superior Court nevertheless acquires full jurisdiction upon appeal. 
Hill s. Young, 114. 

§ 9. Jurisdiction After Orders o r  Judgments  of Another Superior Court 
Judge. 

One Superior Court judge may not review the judgment of nuother Superior 
Court judge or restrain him from proceeding in a caustl i11 ~vhich he has full 
jurisdiction. Dnvis v. Land Bank. 145. 

Since in partition proceedings all orders are  interlocutory. one judge may 
enter a n  order upon appeal setting aside the clerk's order although another 
judge had theretofore a f i rn~ed  the clerk's order of sale for p:~rtition. Hl~nzau 
v. Edwards ,  342. 
§ 10. Applicability of Federal Decisions i n  Actions Instituted i n  State  

Court. 
The validity of a municipal ordinance imposing restrictions upon the occu- 

pancy of property solely upon the basis of racial s t a t l s  involves a Federal 
constitutional question, and in the absence of a direct holding on the subject 
by the Supreme Court of the United States, the question must be determined 
by the implications of its decisions. Clinavd a. Wins ton-Salem,  119. 

CRIMINAL LAW. 

\ 11. Evidenre  
28a. Presumpt ions  a n d  Burden of Proof.  

S. v. TVray, 16?. 
30. Evidence a n d  Record a t  F o r m e r  Trial  

or  Proceedings.  S. v. Wilson. 123; 
S. v. Kiziah,  399. 

.34e. Admissions of Counsel. S. v. Red-  
m a n ,  4 8 3 .  

,4lb. ( ' ross-Examination.  
,4ld. Evidence Competent to  Impeach  or  

Corroborate Defendant.  S. v.  Wilson, ."" 
I L J  

4le  Evidence Competent to Corioborate 
or  ImDeach Witness.  S v Kiziah,  
399. 

43. Evidence 0 b t  a i  n e d by Unlawful 
Means. S. v. Elder,  111. 

VIII.  Tria l  
51. Argument  a n d  Conduct of Counsel. 

S. v. Templeton, 698. 
53c. Ins t ruc t ions  on Burden  of Proof a n d  

Presurnutions.  S. v. W r a v .  167. 
b3f. ~ e q u e s t s  f o r  ~ n s t r u c t i i n s .  S. v. 

Kiziah,  399. 
! ,3g .  Objections a n d  Exceptions t o  Charge.  

S. v. R e d m a n ,  483. 

58. Motions for  Yew Trial  for  Newly Dis- 
covered Evidence. S. v. Rodgers,  6 2 2 .  

SlI. Appeal in Criminal  Cases 
6Xc. J u d g m e n t s  a n d  Orders  Appealable. 

S. v. Rodgers.  622. 
69. Certiorari .  8. \,. Flvnn. 346. 
71. P a u p e r  Appeals. s.. v. ~ o p I d n s ,  324. 
77c. Mat te rs  Nc,t Appearing in Record 

Presumed without Error .  S. v. Elder,  
1 1 1  

i 7 d .  Conclusiveness a n d  Effec t  of Record. 
S. v. Redmzn.  483. 

78. Presentation and  Preservation of 
Ground of Ra?riew. 

d. Motions to l ionsuit .  S .  v. Kiziah,  
3 9 9  ~. . 

79. Briefs. S. v. Cox, l 7 i .  
80. Prosecution a n d  Dismissal of Appeal. 

S. v. Page ,  288: S. v. Hopkins.  324; 
S. v. F lynn,  345; S .  v. Gibson, 563. 

81c. Harmless  a l d  Preiudicial  Er ror .  S.  
v .  Elder.  111; S .  v:  ray, 167- S. ;. 
Cox, 177; S. v. Redman,  483: S. v. 
Smith.  591. 

81d. Questions Necessary to Determina-  
tion of App'?al .  S.  v. Wilson, 123. 
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$ 28a. Presumptions and Burden of Proof. 
A charge to the effect that. in the absence of an admission or evidence estab- 

lishing a presumption of guilt sufficient to overcome the presumption of inno- 
cence, the most that can be required of a defendant in a crimiilal prosecution 
i s  explanation but not exculpation, is held without error. S, a. W r a v ,  367. 

§ 30. Evidence and Record at Former lWal or Proceedings. 
I t  is error to permit the solicitor, while cross-examining defendant in a 

criminal prosecution, to read certain allegations of fact in a complaint in a 
civil action relating to the same subject matter and to ask defendant if he 
had not failed to deny them by answer. C. S., 533. B. v. Ti7ilson, 123. 

Where transcript a t  preliminary hearing is offered to impeach witness, de- 
fendants should offer only relevant portions of transcript and disclose purpose 
for which it  is offered, and when this is not done, the exclusion of the tran- 
script will not be held for error. S, a. Kixiah,  399. 

§ 34e. Admission of Counsel. 
A11 admission of counsel during the argument when the defendant has no 

opportunity to protest or deny the admission is not binding upon defendant. 
8. v. Rednza)t, 483. 

g 41b. Cross-Examination. 
While in a prosecution for embezzlement the solicitor may cross-examine 

defendant about the administration of other estates of which defendant was 
guardian and question him in regard to independent indictments then pending 
against him in connection therewith, for the purpose of impeaching defendant, 
the State may not introduce affirmative eridence of such collateral matters 
without showing that they were so connected with the offense charged as  to be 
con~petent for the purpose of showing intent. N. a. Wilson, 123. 

The extent of the cross-examination of a witness beyond the scope of the 
examination-in-chief for the purpose of showing bias rests in the sound dis- 
cretion of the trial court, and the action of the court in sustaining an objection 
to a question asked for the purpose of showing that the witness was biased 
cannot be held prejudicial and does not disclose abuse of discretion when it 
appears that the witness had theretofore answered another question having 
the same import. S. a. lYrag, 167. 

§ 41d. Evidence Competent for Purpose of Impeaching or Corroborating 
Defendant. 

While in a prosecution for embezzlement the solicitor may cross-examine 
defendant about the administration of other estates of which defendant was 
guardian and in regard to independent indictments then pending against him 
in connection therewith, for the purpose of impeaching defendant, the State 
may not introduce affirmative evidence of such collateral matters without 
showing that they were so connected with the offense charged a s  to be compe- 
tent for the purpose of showing intent. S. v. TYilaon, 123. 

8 41e. Corroborating and Impeaching Witnesses. 
Character evidence of a witness is testimony as  to the witness' general 

reputation or standing in the community and not as  to any particular acts, 
based upon what the character witness has heard or learned a s  a matter of 
hearsay. S. a. Kiziah, 399. 

After a character witness is once qualified, he or she may be cross-examined 
as  to the source of his or her Bnowledge but the answers go to the credibility 
of the witness rather than to the competency. Ibid. 
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Where transcript in former hearing is offered to impeach testimony of 
witness a t  trial, defendant should disclose purpose for which it is offered. 
Ibid. 

kj 43. Evidence Obtained by Unlawful Means. 
The search warrant in question was issued upon tl-e sworn affidavit of a 

police officer which stated that  the basis of the oath was "information." Held: 
The affidavit does not negative the assumption that the police officer was esam- 
ined a s  to the particulars of his information and it  is not required that the 
affidavit give in detail the source and extent of the infarmation, and evidence 
procured in a search under the warrant is competent, cLh. 339, sec 11/2, Public 
1 . a ~  of 1937. S. v. Elder,  111. 

9 51, Argument and Conduct of Counsel. 
In  the prosecution of a cafe proprietor for killing a customer in the cafe, 

the failure of the court to adequately protect defendant from estraneous and 
irrelevant argument of counsel, made over defendant's objection, to the effect 
that the establishment maintained by defendant amounted to a nuisance 
against public morals and was corrupting the morals of xoung people i s  held 
to entitle defendant to a new trial. S. 2;. 7'honzpson, 693. 

9 88c. Instructions on Burden of Proof and Presumptions. ( In  homicide 
cases see Homicide I 27b.) 

A charge to the effect that, in the absencae of an admiwion or evidence estab- 
lishing a presumption of guilt sufficient to overcome the presuniption of inno- 
vence, the most that can be required of a defendant in a crinlinal prosecution 
is esplanation but not exculpation, is 1tc.ld without error. 8. 2-. I i ' r a ~ ,  167. 

53f. Requests fo r  Instructions. 
If defendants desire i~ more definite charge oil suboi8dinate features of the 

case they must aptly tender proper prayers for iilstruction. S .  2'. Kiz iu l~ ,  399. 

§ 53g. Objections and  Exceptions t o  Charge. 
Failure of defendant to hring to the trial court's attention an error in the 

statement of defendant's admissions does not waive defendant's objection 
thereto when the misconception of defendant's testimony results in an error 
in the instructiona on the burden of proof. S. e. Redman,  483. 

9 58. ,Motions fo r  New Trial for Sewly Discovered Evidence. 
A motion for a new trial for newly discovered evidence, made in the trial 

court after decision of the Supreme Court nffifirming the .~udgment of conviction, 
is addressed to the discretion of the trial court, and itr, r e f ~ m l  of the motion 
is not appealable. S. c. Kodgcm, 622. 

tj 68c. Judgments  and  Orders Appealable. 
Appeal will not lie from denial of motion for new t r i d  for newly discovered 

evidence. S. v. Rodgem,  622. 
8 69. Certiorari. 

Defendant's petition for certiorari denied for want of merit. K. c. F ~ ~ I I ~ I ,  
345. 
8 71. Pauper  Appeals. 

The affidavit and order for appeal ill forma paupwis  held not in strict 
accord with the statute. 8. v. Smith,  152 N. C., 842. E'.  2;. Hopliols, 321. 
9 7712. Matters Kot Appearing in Record Presumed Without Error. 

Where the charge is not in the record it  will be presumed without error. 
6. v. Elder. 111. 
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CRIMINAL LAW-Continued. 

8 77d. Conclusiveness and  Effect of Record. 
The statement of the court in regard to the argument of counsel and the 

admissions made by them therein is conclusive, since i t  is for the court to say 
what occurred during the trial. 8. c .  R e d m a n ,  483. 

8 78d. Motions to Nonsuit. 
Defendants must make proper motions for judgment a s  of nonsuit during 

the course of the trial in order to present upon appeal the question of the 
sufficiency of the evidence. C. S., 4643. S. c. Kiciah, 399. 

8 70. Briefs. (Dismissal for failure to  Ale see Criminal Law 5 80.) 
An exception not brought forward and referred to in appellant's brief is 

deemed abandoned, Rule 28. S. c. Cox,  177. 

8 80. Prosecution and  Dismissai of Appeal. 

Defendant was convicted of a capital felony and was allowed to appeal 
in forrna pauperis. Upon certificate of the clerk that nothing has been done 
towards perfecting the appeal and that the time for filing it  has expired, and 
his statement in the certificate that he is informed by counsel that they do 
not intend to prosecute the appeal, the appeal is dismissed upon motion of t h ~  
Attorney-General, there being no apparent error on the face of the record 
proper. Rule of Practice in the Supreme Court, No. 17. 8. ?;. Pag r ,  288. 

Where defendant Ales in the office of the Clerk of the Supreme Court a 
certified copy of the record proper and defendant's case on appeal, which had 
been served on the solicitor, but fails to Ale nine typewritten copies of the 
record and case on appeal and fails to file a brief, the motion of the Attorney- 
General to docket and dismiss will be allowed, Rules of Practice in the 
Supreme Court, Sos. 22 and 28, but when defendant has been convicted of ;k 

capital felony the motion to docket and dismiss will be allowed only after an 
inspection of the record proper and defendant's case on appeal shows no 
apparent error. 6, c. Hopki~rs, 324. 

Where defendant, convicted of a capital felony, fails to Ale his case on 
appeal within the time allowed, the motion of the Attorney-General to docket 
and dismiss will be allowed when an examination of the record proper fails 
to disclose error. Rule of Practice in the Supreme Court, So. 17. 8. 7,. 

FI~ lnn ,  343 ; 5. v. Gibson, 563. 

8 81c. Harmless and Prejudicial Error .  

The exclusion of testimony cannot be held for prejudicial error when testi- 
mony of the same import is thereafter admitted. S. e. Elder, 111. 

The exclusion of evidence cannot be held prejudicial when the record fails 
to show the purpose for which the testimony was offered or what the witness' 
answer would have been. Ib id .  

Error must be prejudicial in order to entitle defendant to a new trial. 
8. 2'. TVrau, 167. 

Where a general verdict of guilty is returned against a defendant prosecuted 
upon a n  indictment containing two counts of equal gravity, any error in the 
judge's charge upon one of the counts is harmless, there being no exceptions 
to the instructions on the other count. 8. v. Cox,  177. 

Error in the instructions on the burden of proof is prejudicial, and is not 
wnived by defendant's failure to bring to the court's attention in apt time the 
misconception of defendant's admissions causing the error. S .  v, R c d m a n ,  483. 

Excerpts from the charge will not be held for reversible error when the 
charge, conbtruecl as  a whole, is not prejudicial to defendant. N. 2'. R m i t l t ,  591. 



ANALYTICAL INDEX. 

CRIMINAL LAW-Continued. 

§ 81d. Questions Necessary to Determination of Appeal. 
Where a new trial is  awarded on certain exceptions, other exceptions relat- 

ing to matters which may not arise upon the subseqwnt hearing need not be 
considered. S. v. Wilson, 123. 

DAMAGES. 

§ 13. Instructions on Issue of Damages. 
Plaintiff alleged a cause of action in contract and in tort to recover for 

personal injuries alleged to have been caused by an insecticide manufactured 
by defendant. The charge of the court on the issue of damages is held to 
contain prejudicial error in being susceptible to the construction that the 
damages sustained might be found separately under the issue of negligence 
and under the issue of breach of warranty, and added together, thereby per- 
mitting two recoveries for one injury. Simpson v. Oi l  Co., 542. 

8 8. Expectancy of Life and  Damages. 
Charge of the court on the issue of damages in this action for wrongful 

death held without error, C. S., 1790, 161. McChnzrocC v. Ice Co., 106. 
In this action for wrongful death, the charge on the issue of damages is held 

not to contain prejudicial error because of the use by the court of the words 
"gross income" in stating the rule for the ascertainmwt of the present cash 
value of the net pecuniary worth of intestate, since, c~)nstruing the charge a s  
:x whole, i t  is apparent that  the court was not referring to the total amount 
intestate would have earned during his life expectancy, but to such sum less 
his living expenses. Ail instruction to the effect that interest for the period 
of intestate's life expectancy should be deducted from l i s  net pecuniary worth 
lo ascertain the present cash value of his net pecunixry worth, disapproved, 
since intestate's earnings would not be postponed urt i l  the end of his life 
cspectancy. Barnes v. Wilson. 190. 

DECLARATORY J U I X J I E S T  ACT. 

# 1. Nature and  Scope in General. 
The purpose of the Declaratory J~tdgment Act is to provide a speedy remedy 

for the determination of questions of law, and although questions of fact neces- 
sary to the adjudication of the legal questions involved may be determined, 
the remedy is not available to present for determination issues of fact alone. 
('hapter 102, Pubic Laws of 1931. Ins. Co. c. Unem,dol/n~cnt Conzpensatior~ 
Corn., 495. 

An action to determine whether salaries paid certaun employees should be 
included in computing the contributions to be paid by a n  employer under the 
Unemployment Compensation Act involves solely an issue of fact and does not 
involve any right, status or legal relation, and the employer may not maintain 
proceedings under the Declaratory Judgment Act to determine the question. 
Ibld. 

In an action instituted under the Decl~xratory Judgment Act the court has 
no authority to instruct a litigant whether to take advantage of the provisions 
of C. S., 1796 upon the hearing of the cause upon its merits, since such instruc- 
tions upon a question of procedure do not fall within the purview of the art.  
Redmond v. Farthing, 678. 
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DEDICATION. 

5. Revocation of Dedication. 
The owner of lands subdivided and sold same with reference to a plat show- 

ing certain streets. Plaintiffs are  the successors in title from the dedicator 
of lots embracing certain of the streets so dedicated. which streets had never 
been opened or used by the public. Held:  Plaintiffs claim under the dedicator 
and are authorized by statute to file and have recorded a declaration with- 
drawing the streets embraced within their lands from dedication. Michie's 
Code, 3846 ( r r ) ,  ( s s ) ,  ( t t )  ; chapter 174, Public Laws of 1921, as amended by 
chapter 406, Public Laws of 1939. Sheets v. Walsh ,  32. 

Withdrawal of dedication in conformity with statute by person claiming 
under dedicator terminates easement of public and of purchasers of lots, and 
person thus revoking dedication acquires fee free from easements in all streets 
shown by plat within his land. Ibid. 

Statute providing for revocation of dedication affords reasonable time to 
purchasers for assertion of rights, and is constitutional. Ibid.  

DEEDS. 

§ 2a. Mental Capacity of Grantor. 
Failure to submit issue of mental incapacity held not error upon the evi- 

dence in absence of tender of issue. Greuze v. G w e ~ w ,  640. 

§ 2c. Undue Influence. 
Z'ndue influence which will vitiate a deed or a clause thereof is a fmudu- 

lent influence, and therefore an instruction that the burden is upon the party 
asserting undue influence to show that the clause attacked was inserted in 
the deed as  a result of fraudulent acts and that the jury should answer the 
issue in the affirmative if they found by the greater weight of the evidence 
that the grantor was motivated by undue influence, and to auswer the issue 
in the negative if the jury should not be so satisfied, is held without error 
when construed a s  a whole. Greene 2;. Greene, 649. 

The owner of lands deeded to each of his children a certain part thereof 
reserving the timber rights, with provision that after his death the ,timber be 
sold and the proceeds of sale be divided equally among his children in order 
to make an equal division of his property. Defendant attacked the timber 
reservation on the ground of undue influence. Held:  The value of the timber 
was some evidence upon the issue, the probative force being for the jury. Ibid.  

§ 11. General Rules of Construction. 
In construing a deed, the position of the different clauses is not controlling, 

but the courts will look a t  the whole instrument, without reference to formal 
clirisions, in order to ascertain the intention of the parties. Sheets  c. TValsh, 
3%. 

When the language of a deed is doubtful it  must be construed most favor- 
ably to the grantee. Ibid.  

§ 12. Property Conveyed. (Boundaries of property conveyed see Bounda- 
ries.) 

Held: Construing the instrument ns a whole to effectuate the intent of the 
parties, and construing doubtful language in favor of the griuitee, the deed 
is hrld to conrey the grantor's title and interest in the streets and alleys and 
not to except or reserve them therefrom. Shccts L.. Tl'alsh, 32. 

8 13a. Estates and  Interest Created by Construction of Instrument. 
The provisions of C. S., 991, that a conveyance will be construed to be in 

fee whether the word "heir" is used or not. applies hy the rspress Iangnage 
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of the statute only when the deed fails to disclose a c'lear intention to convey 
a n  estate of less dignity. Hines 2;. Hines. 325. 

Instrument providing that grantor did "give, grant, bargain, sell and convey, 
lease and let" premises to give grantee home until grantor should sell or 
reposes, and providing that grantee should pay one-half taxes and insurance 
a s  rent, and that grantee should give u11 possession upon 30 days notice, held 
to disclose intent to convey less than fee, and instrunlent was a lease and not 
a deed. Ibid. 

§ 17d. Agreements t o  Support Grantor. 
Under facts of this case, agreement in deed to support grantor held not a 

charge on the land as  against purchasers for value. Bailev 2;. Land Bank, 512. 

DESCENT AND DISTRIBUTION. 

!j 6. Right of Adopted Children t o  Inherit. 
The right of an adopted child to inherit from itri adopting parents is in 

derogation of succession by heritable blood, and the adoption proceedings must 
be in strict conformity with the statutory procedure in order to confer the 
right of inheritance upon the adopted child. Ward v .  Howard, 201. 

The right of an t~clopted child to inherit from its adopting parents is based 
upon the creation of the relationship of parent and child established by the 
adoption, tuld when the adoption proceedings are  void, no right of inheritance 
can be predicated thereon. Ibid. 

9 14. Enforcing Payment of Alimony. 
Wife may have amount of alimony due under prior orders determined by 

the court upon motion in the cause, and judgment rendered for amount thereof. 
Barber v. Barber, 422. 

15. Review and  Change of Award. - 

A11 0rde.r for the payment of alimony is res judicata between the parties, but 
is not a final judgment, since the court has the power, upon application of 
either party, to modify the orders for changed conditions of the parties. 
Barber v. Barber, 422. 

DOWER. 

§ 2c. Dower i n  Mortgaged Lands. 
Where widow does not protect her rights and encuinbered land is sold with- 

out bringing surplus, widow's claim of value of d o w e ~  against husband's estate 
has no priority. Brown v. McLean, 565. 

DRAISAGE DISTRICTS. 

I S a t u r e  and  Establishment of Drainage Districts. 
Drainage districts are  political subdivisions of the Mate, created for a public 

purpose. Wilkinson c. Boomcr, 217. 

9 12. S a t u r e  of Drainage Liens. 
The lien of n drainage assessment is in r rm and al taches to the land in the 

same manner a s  a lien for taxes, and creates no perhonal liability on the part 
of owners of land in the district. Wilkitrson 2;. Boonzcr, 217. 
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@ 15. Collection and  Enforcing Payment of Liens. 
Since drainage districts are  political subdivisions of the State, all statutory 

remedies and provisions for, or securing payment of the bonds issued by a 
district under authority of law, which a re  in effect when the bonds are  issued. 
become a part of the contract between the drainage district and the bond- 
holders. U7ilkinson v. Boomer, 217. 

Procedure for collection of drainage assessments by the public authorities. 
Ibid. 

Holder of drainage bonds may not foreclose drainage liens on lands within 
the district. Ibid. 

EJECTMENT. 

g 5. Parties and Pleadings i n  Summary Ejectment. 
The affidavit of plaintiff made in support of the summons in this proceeding 

in summary ejectment is held sufficient to state a cause of action, and defend- 
ant's motion to set aside the rerdict rendered in the Superior Court upon 
appeal, on the ground that  plaintiff failed to state a cause of action. was 
properly denied. IZoediger v. Sapos, 95. 

§ 9. S a t u r e  and Essentials of Right  of Action in Ejectment t o  Try Title. 
Plaintiff in ejectment may not rely upon weakness of adversary's title, but 

must show title good against the world, or good against defendant by estoppel. 
Keen v. Parker,  378; Clcgg c. Canady, 433. 

Plaintiff in ejectment may connect defendant with a common source of title 
and show in himself a better title from that source. Keen v. Parker,  378. 

9 11. Complaint i n  Ejectment. 
Complaint held to state cause of action in ejectment. and demurrer was 

properly overruled. Lumber  Co. c. Edwards,  251. 

@ 12. dnswer. 
Matters in nature of estoppel in pais must be pleaded. Kee~z  z.. Parker,  378. 

@ 13. Competency and Relevancy of Evidence. 

In an action in ejectment. matters in the nature of nil estoppel in pais, 
whether relied upon affirmatively or by way of defense, must be pleaded, and 
in the absence of a specific plea, evidence of estoppel by conduct is incompe- 
tent. Ziren O. Parker. 378. 

In an action in ejectment evidence impeaching an alleged title deed is com- 
petent under a general denial. Ibid. 

Where the deed to plaintiff contains an agreement under which plaintiff 
assnmed a prior mortgage on the land, defendant, claiming under ntesne con- 
veyances from the purchaser a t  the foreclosure sale of the mortgage, may rely 
upon the debt assumption agreement to estop plaintiff from denying the 
validity of the mortgage, even though the estoppel is not specifically pleaded, 
since the evidence is in derogation of the title asserted by plaintiff. Zbid. 

§ 1'4. Sufficiency of Evidence and Nonsuit. 

Defendants' evidence that plaintiffs had entered into a consent judgment 
in partition proceedings stipulating that defendants' predecessor in title owned 
the fee, and that one of plaintiffs had assumed a mortgage under which de- 
fendants claimed by mesne conveyancev from the purchaser a t  the foreclosnre 
sale, held to entitle defendants to judgment a s  of nonsuit. Zieeu z.. PnrAer, 
378. 
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8 15. Burden of Proof. 
In  ejectment plaintiff may not rely upon the weakness of defendant's title, 

but has the burden of pleading and proving title good against the world, or 
good against the defendant by estoppel. Iicen v. Parker,  378. 

In  an action in ejectment the burden of proof is upon plaintiff to establish 
his title and he may not rely upon the weakness of the title of defendant, and 
therefore where the parties agree that the controversy depends upon the loca- 
tion of the dividing line between their respective properties, a n  instruction 
that the burden is on plaintiff to establish the line :IS contended for by him 
is without error. Clcgg c. Canady, 433. 

ELECTION O F  REMEDIES. 

§ 1. Procedure: Putting Plaintiff to Election. 
If defendant deems that plaintiff is attempting to I-ecover on two inconsist- 

ent theories of liability, defendant must move that plaintiff be required to 
make his election. S i m p ~ o n  21. Oi l  Co., 542. 

3 6. Competency and Relevancy of Evidence. 
Upon an indictment of a public guardian for embe~zlement of the funds of 

a specified ward, the only question a t  issue is whether defendant embezzled 
funds of the named ward, and previous orders of the court removing defend- 
ant  a s  public guardian, and records of the court containing statements of the 
court and the foreman of the grand jury, raising inference that they believed 
defendant had mismanaged guardianship funds, are  improperly admitted in 
evidence, and while the solicitor may cross-examine him a s  to indictments 
peuding charging embezzlement of funds of other wards for the purpose of 
impeaching defendant, the State mag not introduce aff rmative evidence thereof 
without showing they were so connected with the offense charged as  to be 
tompetent to show intent. S. c. Wilson. 123. 

8 l a .  Nature and Extent of Power in General. 
The power of a municipal corporation to purchase or condemn land for a 

public purpose is not affected by the fact that its acguisition of the property 
for such public purpose has the effect of retiring the property from the tax 
books. Cox v. Kinston, 391. 

8 lb.  Condemnation of Land Already in Use for Public Purpose. 
Ordinarily, the power of eminent domain extends only to the right to con- 

demn private property for public use, and property already in use for a public 
purpose cannot be condemned for another public purpose in the absence of 
legislative authority, express or necessarily implied, and a general authorizn- 
tion to exercise the power of eminent domain will not suffice, especially when 
the property in use for a public purpose is owned by :in instrumentality of the 
State, but the general rule is subject to possible exception when the property 
sought to be condemned is not in actual public use or is not vital to such pur- 
pose, or where the additional easement would not seriously interfere with the 
first use. Y a d k i n  Courttll c. High Point. 162. 

Municipality held without authority to condemn fcr  public purpose part of 
lands used for County Home site. I b i d .  
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EMINENT DOMAIN-Continued. 

Municipality held without authority to condemn for public purpose portions 
of county highways. Ibid. 

ESTATES. 

8 16. Joint  Estates and  Survivorship i n  Personalty. 
The owners of personalty may create by gift or bilateral agreement a ten- 

ancy in common therein with right of surrivorship, since C. S., 1735, abolished 
survivorship in personalty, with an exception relating to partnerships, only 
when it followed ns a legal incident to joint tenancy, and since survivorship in 
personalty is not against public policy. Jones v. Tlialdroup, 178. 

When the owner of stock has same transferred on the books of the corpo- 
ration and re-issued to himself "or" wife, the word "or" may be construed 
"and" when necessary to effect the apparent intent of the parties to create a 
joint tenancy in the personalty with right of survivorship. Zbid. 

Assignment and issue of stock by direction of owner to himself or wife held 
to create tenancy in eommon with right of survivorship. Zbid. 

This action was instituted by a widow against her husband's administrator 
to recover fmntls which had been deposited in a bank in his name "or" her 
name. Defendant, while admitting that the funds represented proceeds of sale 
of lands held by her and her husband by entirety, denied that she had made 
the deposit and denied that she and her husband had agreed that the survivor 
was to take the balance. Held: Plaintiff's motion for judgment on the plead- 
ing was properly denied, since the account cannot constitute a gift inter viaos 
for the reason that the husband did not lose dominion over the property, and 
since, in the absence of rebutting evidence, the person making a deposit is 
deemed the owner thereof, and therefore upon the facts admitted the wife had 
nuthority to withdraw the funds only as  an agent, which agency and authority 
terminated upon his death. Rcdn~ond a. Farthing, 678. 

ESTOPPEL. 

§ 1. Creation and Operation of Estoppel by Deed. 
Where a grantee in a deed assumes the payment of a debt secured by mort- 

gage or deed of trust on the land conveyed, he thereby becomes the principal 
debtor and is estopped to deny that the mortgage or deed of trust is valid. 
Kcwz c. Pat-lier, 378. 

Warranty deed conveying present interest and contingent remainder held 
to estop grantor and those claiming under him Thames v. Goode, 639. 

Deed with covenant to defend the title against lawful claims of all persons 
claiming under grantor hcld to estop grantor's heirs. Ibid. 

§ l l a .  Pleadings. 

Matters constituting ml estoppel in p n i s  must be pleaded. Kern r .  Parl;tzr, 
878 : Aldridge Xotors v. A lrzandcr, 730. 

EVIDENCE. 

a 5. Judicial Sotice of Matters Within Common Knowledge. 

I t  is a matter of common knowledge that  a pistol is discharged by pulling 
the trigger, and that ordinarily it  is not discharged by a blow. Warren a. 
Ins. Co., 706. 

28-217 
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# 7. Burden of Establishing Cause of Action. 
The burden of proof remains on plaintiff throughout the trial to establish 

his cause of action. Jones v. Waldroup, 178. 

# 8. Burden of Establishing Defenses. 
The burden is on defendant to establish affirmative defenses relied on by 

him to defeat the right of recovery. Jones v. Waldroup, 178. 

# 16. Credibility of Interested Witnesses. 
The charge of the court upoil the credibility to be given testimony of inter- 

ested witnesses held without error. McClan~roch v. Ice 170.. 106. 

# 18. Evidence Competent t o  Corroborate Witness. 
Where widow testifies and contends that certain stork and notes belonged 

to her rather than to husband's estate, testimony of witnesses that husband 
l ~ d  stated to them that wife owned certain business and was entitled to 
income therefrom and that he was making investments for her ia held com- 
petelit for purpose of corroboration. Jones v. Waldrour~, 178. 

# 82. Transactions o r  Communications With Decedent. 
In  this action by an administrator against intestate's widow to recover 

ctbrtaiit stock ant1 a note a s  assets of the estate, testimcny by the widow that 
she had had possessioll of the note since it was issued and that she had had 
gossession of the stock for some time prior to ii~testatc,'s death, is held com- 
lwtei~t iis being testiino~ty of au independent fact, notwithstanding the legal 
implications from such possession, the note being pay,lble to both intestate 
and defendant and the stock being issued or assigned to both, and further, the 
complaint having alleged possession of the choses in action by the widow, the 
question is uc;~tlemic in this case. C. S., 1'795. Jones v T17aldroup, 178. 

# 34. Public Documents and Records. 
Where the record in a former action is in existence and is before the court 

upon the plea of ws  judrcatu and discloses the identity of the actions within 
the rule of estoppel by judgment, the granting of defen~lant's plea of estoppel 
without findings of farL is not error, the record in the former action being the 
only evidence admissible to prore its coi~tents. Bruton v. Light Co., 1. 

The contents of a public record may be proven in any conrt by the original 
rt.cord itself. JfcC'lar~~~~orh z'. Icc Co., 106. 

# 39. Par01 o r  Extrinsic Evidence Affecting Writingp. 
Rule that written contract between the parties a s  to warranties and repre- 

hcwtation cannot be varied by oral testimony does not apply when article is 
totally worthless for purpose for which sold. Edgertori c. Joh~sotr ,  314. 

Where action is in tort and not upon contract, paro evidence a t  variailce 
nit11 contract is not incompetent. Jolfes c. Ckevrolrt Co., 693. 

While garol evidence is inadmissible to vary, contradict or add to a written 
instrun~ent, xvhere part of the agreement is written and part oral. parol evi- 
dence is competent to establish the oral part nnless it  is required by law to be 
ill writing. Roolzc v. Uootfc', 722 

g 42d. Adnlissions by Agents. 
I'lnintiff was injured when he slipped and fell on oil or grease on the floor 

near a nashing machine on dihplay a s  he was going towards his wife who \\-as 
ii~hpevting rugs in another part of the store. Plaintiff testified that after he 
f1.11, the rug salesman made a declaration to the effect that the oil was from 
the nxsltil~g machiue whir11 was "lealiing again " Hela : The declaration was 
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not a part  of the rcs gestce and the testimony should ha re  been excluded :is 
hearsay. Et.ozcr~ L'. Vontgomery Ward & Co., 368. 

Post rem sta te twnt  of agent is competent to show principal's knowledge of 
the transaction. J012t8 2). Chezirolct Go., 793. 

§ 4 s .  Admissions i n  Pleadings. 
Whether ail allegation in a pleading constitutes an admission is a question 

of law for the court. Czcm?nings z'. R. R., 127. 
I n  order for a paragraph in a pleading to contain a n  admission i t  must 

make a n  admission by an independent statement of fact. Ibid. 

9 4512. Technical Basis fo r  Expert  Testimony. 
Testimony of an espert witness a s  to the position of deceased's body when 

struck hy defendant's train is properly stricken out when the witness testifies 
that  his opinion is not based upon the wounds on the body but upon the fnct 
that  intestate was wearing white shoes and white marks were found 011 the 
inside of one of the rails nnd the "opinion of the entire crowd." CJf20t.gc r .  
R. R., 684. 

§ 51. Qualitlcation a n d  Competency of Experts.  
The esclusion of opinion testimony based upon hypothetical qnestions cannot 

be held for error when the court does not find a s  a fact that the witness was 
a n  expert. O'Seil v. Rraszcell, 561. 

§ 11. Procedure t o  Restra in  Execution. 
liemedy of defendant to prevent sale of certain articles on ground that they 

were not used in operation of nuisance against public morals is by motion in 
the cause and not by independent action to restrain sheriff. Humphrey c. 
('hurchill, 530. 

Complaint in independent action to restrain esecution cannot be treated a s  
a motion in the cause when plaintiff in former action is not a party. Ibid. 

12. Title a n d  Rights  of Third Persons. 
Where movable personal property sold under a conditional sales contract is 

used by the mortgagor in the operation of a nuisance and is seized by the 
sheriff and held for sale under the provision of C. S., 3184, the innocent mort- 
gngee is entitled to recover same from the sheriff when the value of the prop- 
erty is less than the debt and there is no equity above the mortgage, since 
C .  S.. 3184, provides that the property shoplcl be sold in the same manner ns 
i i  provided for sales of chattels under execution and C. S., 677, provides only 
for the sale of the equity of redemption of the judgment debtor in pledged or 
mortgaged property. Habit c. Steplrenson, 447. 

I n  such case only equity of mortgagor may be sold. R~nclair  c.  croon^, 326. 

5 20. Title a n d  Rights  of Purchaser  a t  Execution Sale. 
I n  an action in ejectment instituted by the purchaser of the land a t  execu- 

tion sale, the burden is upon the judgment debtor attacking the title on the 
ground that his homestead had not been allotted in the land to show that his 
homestead had not been allotted and that  he was entitled to homestead therein, 
and the mere statement of the purchaser on cross-esamination to the effect 
that as  f a r  a s  he knew homestead had not been allotted in the land is insuffi- 
cient to justify judgment a s  of nonsnit. plaintiff purchaser having established 
prinia fueic title under the esecution sale. Johrraon v. Sink, 702. 
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EXECUTORS A S D  ADMINISTRATORS. 

# 10. Actions t o  Collect Assets. 
I11 this action by an administrator againqt decedent's widow to collect notes 

and stocks allegedly belonging to the estate, the widow claimed that the choses 
in action belonged to her bemuse purchased with her own money. Held: 
Testimony of witnesses that the husband had stated the wife owned a certain 
business and was entitled to tht. income therefrom is competent to corroborate 
her testimony, but held further, i t  was error for the court to fail to charge, 
upon the theory upon which the case was tried, that  the burden was upon 
the wife to prove her affirmative defense :IS to the stocks. although the notes, 
being in her possession, raised a prewmption of ownership, and justified an 
instruction to find that she was the owner of the notes in the absence of eri- 
dence of a superior title. Joncs v. Ii'aldrorcp, 178. 

9 12b. Power to  Sell Assets a t  Pr ivate  Sale. 
Ordinarily, adininistrator c. t. n .  may exercise all 1 owers of sale granted 

the executor by tlie will. !Z1rust Co. c. 1 ) )  rig Co. ,  502. 
I t  \\ill he presumed that a. will is esecuted in contemplwtion of the statutes 

proTiding that 2111 administr:~tor c. t. (I. succeeds to all the rights. powers and 
duties of the executor, C.  S , 90, 4170. . Zbrd. 

Hcld: Under facts of this case, the adn~inistrator c.  t .  ( I .  ha5 the authority 
tu exercise the power of stile granted in the will. Ibid. 

Where a will provides for the sale of lands by tlie perbonal representative 
fur distribution of the estate among the ultimate beneficiaries, mortgages and 
:~ssignments esecutetl by suc4h beileficiaries prior to tlie ~et t lement  of the eatnte 
cannot defeat the power of sale, and the personal representative may convey 
the lands free of such liens. The right of the lienors in tlie proceeds of sale 
is not presented for determination. Zbtd. 

15j. Offset of Amount Due Estate  by Debt Owed by Decedent. 

When judgment upon a ~noiley demand is rendered in favor of the admin- 
istrator of an estate against the parents of decedent, and a t  the same term 
of  court judgment is rendered against thc~ administrator upon obligations of 
tltwedeiit which were outstanding a t  the date of his death i11 favor of his 
parents, the failure of tlie parents to demand a t  that time the right of offset 
precludes them from thereafter asserting the right to offset as  against the 
general creditorb of the estate. the assets of the estate being insufficient to 
pay general creditors in full. Whether a person is elltitled to offset a debt 
due by him to the est:lte by his claim againqt the estate. qrtcere. 1 1 1  ~e Milkr, 
136. 

(5 16. Priorities. 

Where widow does not protect rights and encumbered land is sold without 
bringing snrplns, widow's claim of value of dower n g a i n ~ t  her 1rnsl)and's estate 
has no priority. Brorc.,r v .  McLean, 555. 

# 24. Distribution of Estate  by Agreement. 

While :I conrt of equity has the power to terminate :I trust created by will 
prior to the tirnr c.ontrnil)latecI I ) >  tc~btator upon agreement of all the interested 
partie\ or when necessary or even cxpcdient. it is error to do so in an action 
inbtituted to obtain the :idvice and inctrnc~tion\ of the court in adniinistering 
the estate :ind for the construction of the will, when only the beneficiaries 
tiling pleatlings consent thereto and no nece\city or expediency is shown. 
1'1 u s t  CO.  C .  1 d l C . Y .  171. 
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EXECUTORS AKD ADMINISTRATORS-Corbtinued. 

8 28. Charges a n d  Credits. 
Bank administrator depositing funds of estate in its commercial department 

is required to pay the estate interest on such funds a t  the highest legal rate. 
Rose v. Bank, 600. 

8 29. Costs and  Commissions. 
Administrator filing reports required by law, audited by clerk, and who acts 

in good faith with due diligence, esercises sound business judgment, and 
accounts for all funds received by it, is entitled to commissions allowed by 
law and approved by clerk, notwithstanding that it  may have asserted com- 
missions on funds to which it  is not entitled. Rose v. Bank, 600. 

Administrator is not entitled to commissions on stocks and bonds received by 
i t  which it  turns over unchanged to heir. Ibid. 

FORFEITURES. 

5 3. Claims of Third Persons. 
An innocent mortgagee without knowledge that the property was being used 

by the mortgagor in operating a nuisance contrary to law and in violation of 
provisions in the conditional sales contract, may institute action to recover the 
property after it  has been seized by the sheriff but before it  has been sold 
under the provision of C. S., 3184, and when there is no equity in the property 
above the debt, is entitled to recover the specific chattels. Habit v. Stephen- 
son, 447. 

Only equity of mortgagor may be sold. Riizclair v. Croom, 526. 

FORGERY. 

5 6. Sufficiency of Evidence and Nonsuit. 
Evidence held insufficient to prore that defendant had forged any one of the 

checks specified in the indictments. S. v. Shelntitt, 274. 

FRAUD. 

8 1. Definition of Fraud.  

The elements of actionable fraud are a misrepresentation of material fact, 
made with knowledge of its falsity or in culpable ignorance of its truth, with 
intent that it  should be relied upon, and which is relied upon by the other 
party to his damage. Hill  v. Snidw, 437. 

8 8. Pleadings. 

A complaint which fails to allege that the misrepresentation was made with 
the intent to deceive plaintiff is insufficient to state a cause of action for fraud. 
Hill a. Rnider, 437. 

FRAUDS, STATUTE OF. 

9 9. Contracts Required to  Be in Writing in General. 
While provisions of a deed of separation relating to realty are required to 

be in writing, an agreement between the parties that the husband would not 
maintain an action for divorce upon certain specified grounds and would not 
institute any action tending to injure her character and reputation, need not 
be in writing. Boone z'. Uoone, 722. 
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FRAUDULENT CONVEYANCES. 

§ 3. Consideration. 
Evidence that deed from husband to wife in satisfaction of notes for money 

borrowed by him from her to make improvements on the land held to take 
question of valuable consideration for the deed to the jury. Sills c. Norgun, 
662. 

9 4. Knowledge and Intent  of Grantee. 
Where it  is established that the deed in question was executed for a valuable 

consideration and that it  was not executed with intent to delay, hinder and 
defraud creditors, the question of the knowledge and intent of the grantee is 
immaterial. Sills a. Morgan, 662. 

§ 5. Insolvency and  Intent  of Grantor. 
Fraudulent intent may not ordinarily be inferred a s  a matter of law, and 

evidence in this case held for jury on question of f r a ~ ~ ~ l u l e i i t  intent in execu- 
tion of deed by husband to wife in satisf;rction of notes for money borrowed 
by him to make improvements on the land. Rills a. Morgan. 662. 

g 9. Pleadings. 

In  an action to set aside a deed as  being frauduleid to plaintiff creditor, 
plaintiff is not entitled to judgment on the pleadings, eren though it is ad- 
mitted that the deed recited a consideration of $10.00 sud that a t  the time of 
its execution the grantor was indebted to plaintiff and did not retain property 
sufficient and arailable to pay his then existing creditors, whtln defendants 
deny the want of valuable consideration for the deed :tnd deny actual intent 
on the part of the grantor with knowletlge of the g-antee, to defraud his 
creditors, and allege facts relied npon a s  showing the esistence of valuable 
consideration for the deed, and a s  indicating the absence of fraudulent iutent. 
Sills c. Morga)~, 66'2. 

GAJIISG. 
2b. Slot Machines. 
Sheriffs, constables and police officers are authorized by statute, Jlichie's 

Code, 4435, to seize arid destroy all slot machines not c'spressly permitted by 
section 130, chapter 138, Public Laws of 1939, and m: y hold such machines 
a s  evidence for criminal prosecutions under the statutt .  McCor?nirk I . .  Proc- 
tor, 23. 

Hc#ld: Court should hare fonnd whether slot nmchines were illegal in rle- 
termining plaintiff's right to enjoin officers from interfering with his hnsiness. 
Ibid. 

GUARDIAX SSL) WARD. 

9 18. Investment and  Management of Property. 

A bank guardian breaches its trust by clepositing gu: rdianship funds in its 
commercial department, and must pay interest on such funds a t  the highest 
legal rate. Rose v. Bank, 600. 

§ 21. Accounting. 

Where a guardian is permitted to get in evidence th11 fact that it  had paid 
interest on guardianship funds which it  had used in its own business. and the 
referee finds a s  a fact that the interest claimed had been paid. the escl~ision 
of the reason why the guardian had made the payment is not prejudicial. 
evidence of the reason for the payment being immaterial. Rose c. Bank. 600. 
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§ 22. Commissions of Guardian. 
Where an administrator or guardian files the reports required by law, which 

are  audited by the clerk, acts in good faith and with due diligence, exercises 
sound business judgment, and accounts for all funds received by i t  in its 
fiduciary capacity, i t  is  entitled to commissions allowed by law and approved 
by the clerk within the limits prescribed by statute, C. S., 137, 2190. Rose 
c. Bank, 600. 

Where a bank, acting a s  administrator and as  guardian for one of the dis- 
tributees, pays over to itself as  guardian the distributive share of its ward, 
such amount is cash received by i t  as  guardian, and it  is entitled by law to 
commissions thereon. C. S., 157, 2190. I b i d .  

A guardian is entitled to commissions on the amount obtained by it  for the 
ward's estate from its sale of the ward's inherited interest in lands. I b i d .  

Where a bank, acting as  administrator and a s  guardian for one of the dis- 
tributees, makes an advancement to its n a r d  from the intestate's estate and 
uses the funds so advanced in making inrestments for the ward's estate and 
charges such funds against the distributive share of the ward, the bank is 
entitled to commissions on sums thus advanced, since such money is cash 
received by it  as  guardian and is subject to commissions allowed by the clerk 
within the limitations prescribed by statute. I b i d .  

Where a guardian uses funds of its ward's estate in its own business and 
pays to the ward's estate interest on the funds so used, i t  is entitled to com- 
missions on the amount of interest so paid. I b i d .  

A guardian is entitled to commissions on the sum received by i t  from the 
sale of stock belonging to its ward's estate. I b i d .  

Where a bank, acting a s  administrator and a s  guardian of one of the bene- 
ficiaries, comes into possession of certain stocks and bonds as  administrator, 
subsequently delivers to itself as  guardian the same stocks and bonds and 
upon settlement with its ward delivers the same stocks and bonds to her upon 
her majority, the bank is not entitled to retain commissions on the stocks and 
bonds either as  administrator or a s  guardian. I b i d .  

Where facts are  not in dispute, whether guardian is entitled to commissions 
is question of law for the court and not issue of fact for jury. I b i d .  

5 23. Liabilities of, and Charges Against Guardian. 
A guardian is not liable for penalties paid for failure to list the ward's per- 

sonalty for taxes when no taxes were paid on the personalty for the years 
prior to five years before the property mas listed and the penalties amount to 
less than the taxes would have been for those years had the property been 
properly listed, since in such instance the ward's estate suffers no damage. 
Row r .  Banli, 630. 

Where it is found that the rents collected by the guardian amount to the 
reasonable rental value of the realty of the estate for the time it  ~ v n s  rented, 
and there is no finding that there was any contract for any specific amount 
of rent to be paid subsequent to the date the rent was paid in full, the 
guardian cannot be held liable for failure to collect rents in excess of that 
accounted for. I b i d .  

When a guardian or administrator uses funds of the estate in its own 
business it must pay to the estate interest on such funds a t  the highest legal 
rate, and the fact that the fiduciary is a bank and deposits the funds from its 
trust department in its commercial department does not relieve it  of the duty 
to pay interest on such funds, the bank being but a single entity and the use 
of the funds by one department being for the benefit of the bank a s  a whole. 
I b i d .  
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GUARDIAK A K D  WARD-Continued. 

Where facts are  not in dispute, whether guardian is liable for interest on 
guardianship funds used by it  in its own business is a question of law for the 
court, and not issue of fact for jury. Ibifl. 

HOMESTEAD. 

§ 8. Assertion, Waiver and Abandonment. 
In  a n  action in ejectment instituted by the purchaser of the land a t  execu- 

tion sale, the burden is upon the judgment debtor attacking the title on the 
ground that his homestead had not been allotted in the land to show that his 
homestead had not been allotted and that he was entitlec, to homestead therein, 
and the mere statement of the purchaser on cross-examination to the effect 
that homestead had not been allotted in the land is insufficient to justify 
j~tdgment a s  of nonsuit, plaintiff purchaser having established prima facie 
title under the esecution sale. Johneon v. Sink,  702.  

HOMICIDE. 

8 4c. Premeditation and  Deliberation. 
In  absence of previous fixed design, clrunlrenness ':o point defendant is 

incapable of premeditation and cleliberatioi~ is defense to capital charge. S. 1'. 

iIIcAIIa?zus, 446. 

§ 16. Presumptions and Burden of Proof. 
Where defendant enters a plea of not gniltg and does not ~vithdraw or 

modify this plea or malie formal plea of self-defense, defendant's testimony 
that he shot deceased nnd testimony by the State that he had made similar 
statements prior to the trinl, do not amount to nn admission that he killed 
dweased, since it  does not necessarily follow from the admission that he in- 
flicted a fatal mound, and the burden remains upon the State throughout the 
trinl to prove thnt the wound inflicted by defendant was fatal. A. v.  R c d n m ? ~ ,  
483. 

§ 27b. Instructions on Burden of Proof. 
Ikfendnnt admitted he shot deceased, but the admission did not constitute 

a n  admission that defendant inflicted a fatal wound. H c l d :  The court's 
charge that defendant admitted killing deceased with a deadly weapon, consti- 
tuting murder in the second degree, nothing else appearing, without charging 
that the bnrden was on the State to prove that deceased died a s  the prosimate 
result of the pistol shot wound inflicted by defendant, is error, and such error 
is not wnivetl by defendant's failure to call the court's attention to the mis- 
statement of the evidence. &'. 1'. Rcdrrlatt, 453. 

8 27c. Instructions on  Murder in  Firs t  Degree. 
Court's refusal to give requested instruc'tion that if defendant had formed 

no prior fixed design, drunkenness to point precluding premeditation and 
d14iberation would be defense to capital crime, supported by evidence, hcld  
error. S .  c.  JIcManue, 445. 

3 30. Appeal and Review. 
Error in the instructions on the question of premeditation and deliheration 

cannot be held harmless on the ground that the homicide was committed in 
the perpetration of n robbery, rendering the question of premeditation and 
d~aliberation immaterial, when, even conceding there was evidence of robbery, 
there is no evidence that the honlicide was con~n~it ted in the perpetration or 
attempt to perpetrate the robbery. S. r.  Jlc.lla)tus, 44.5 
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HUSBAND AND WIFE. 

g 4b. Conveyances by Wife t o  Husband. 
A conveyance of land by a wife to her husband is void when the acknowledg- 

ment fails to comply with C. S., 2515, and the acknowledgment is fatally defec- 
tive if the probating officer fails to certify that, a t  the time of its execution 
and the wife's privy examination, the deed is not unreasonable and injurious 
to her. Fisher v. Fisher,  70.  

A deed by husband and wife conveying lands held by them by entireties to 
a trustee for the use and benefit of the husband is  a conveyance of the land 
by a wife to her husband within the meaning of C.S., 2515. Ibid.  

Defective acknowledgment of deed conveying wife's interest in land to her 
husband held not cured by prior deed of separation properly executed. Zbid. 

Improper acknowledgment in deed held not cured by wife's subsequent quit- 
claim deed to trustee or trustee's deed to husband. Zbid. 

I t  would seem that  C. S., 2329, applies to conveyances by the wife to third 
persons and not to conveyances by her to her husband, C. S., 2515. Ib id .  

g 6. Right t o  Sue for  Negligent Injury. 
In  this jurisdiction a wife has the right to bring an action for actionable 

iiegligence against her husband. Alberts  v. Alberts ,  443. 

g 18a. Right  of Wife t o  Convey a s  Free  Trader. 
The right of a wife to convey her real estate a s  a free trader without con- 

sent of her husband attaches upon the registration of the deed of separation, 
and a deed of separation cannot affect the wife's conveyance of her land prior 
to the date the deed of separation is filed for registration, C. S., 2529. Fisher 
v. Fisher,  70. 

5 19. Requisites and Validity of Deeds of Separation. 
While provisions of a deed of separation relating to realty are  required to 

be in writing. a11 agreement between the parties that the husband would not 
maintain an action for divorce upon certain specified grounds and would not 
institute any action tending to injure her character and reputation, need not be 
in writing. Boone v. Boone, 722. 

ISDICTJlENT ASD WARRANT. 

g 20. Variance Between Charge and Proof. 
The indictment charged that defendant issued a worthless check knowing a t  

the time that he did not hare sufficient funds or credit for its payment. The 
proof was that defendant issued a check of a corporation of which he was an 
executive officer, and that the corporation did not have sufficient funds or 
credit for its payment. H e l d :  There is a fatal variance between allegation 
and proof, and defendant's motion to nonsuit should have been allowed. S. r .  
Dotoless, 589. 

g 22. Sufficiency of Indictment t o  Support Conviction of Less Degree of 
the  Crime. 

Indictment charging rape will support conviction of assault on a female. 
S .  v. Kir iah ,  399. 

INJUSCTIONS. 

g 1 Nature and Grounds of Injunctive Relief in General. 
Injunction will not lie to control the exercise of the discretionary powers 

vested in a board or municipal corporiltion, and its finding of facts upon \yhicll 
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it determines that the law it  is charged with administering is applicable is 
not subject to review by injunction, the scope of the inquiry being limited to 
the constitutionality of the scat and the right of the Iward or municipality to 
proceed upon the facts found. Cox a. Kiuston, 391. 

a 5. Enjoining Institution o r  Prosecution of Civil Actions. 

When a party makes a valid agreement not to institute a civil action, and 
to permit him to maintain the action would result in irreparable injury to the 
adverse party, equity will enjoin him from instituting the action not to protect 
against oppressive or vexations litigation but to specmifically enforce the con- 
tract, the order being directed to the party and not to the court, since equity 
has the power to prerent actions a t  law when resort to  legal proceedings would 
result in unjust injury wholly irremedial in that tribunal. Boone v. Roonr, 
722. 

Order restraining husband from instituting action for alienation of affections 
in violation of verbal agreement in deed of separation held properly continued 
to the hearing. Ibid. 

§ 7. Enjoining Enforcement of Criminal Laws. 

The general rule is that courts of equity will not interfere with the enforce- 
ment of the criminal laws of the State, but will remit the person charged to 
setting up his defense or attacking the constitutionality of the statute in a 
prosecution thereunder. McCovmiclz v. Proctor. 23. 

As an exception to a general rule, equity will interfere with the enforcement 
of a criminal law when injunction is neclessary to protect effectually property 
rights and to prevent irremedial injuries to the rights of persons. Ibid. 

Held: Court shonld have found whether slot machines were illegal in deter- 
mining plaintiff's right to enjoin officers from interfering with his business. 
Ibid. 

3 8. Contracts S o t  t o  Engage i n  Similar Business o r  Same Profession. 

A contract by an employee not to engage in a similar business within a 
specified territory for a certain time is valid and enforceable only if the 
restraint imposed is reasonably necessary to protect the business or good will 
of the employer and imposes no greater restraint upon the employee than is 
reasonably necessary for this purpose, provided its enforcement would not be 
detrimental to the public interest in depriving i t  of the services and skill of 
the employee or in incurring the danger of the employee becoming a public 
charge. Con~fort Spring Gorp. v. Rztrrozrghs. 658. 
h covenant by an employee not to engage in a similar business in the entire 

United States as  an employee of a named competitor is unreasonable and 
oppressive upon the employee and unnecessary for the protection of the em- 
ployer, and is void as  being in restraint of trade, and the employer may not 
enforce such contract in the absence of allegation and evidence circumscribing 
and limiting the territory by showing the extent of the territory over which 
its business extends. Ibid. 

A stipulation of a partnership agreement between professional men that  
upon dissolution of the partnership the junior member would not practice the 
profession within the same town or within one hundred miles thereof for a 
period of five years i x  11eld reasonable and enforceable. Ream 2;. Rutledgc, 
670. 

The test to determine the validity of a covenant p-ohibiting a person from 
engaging in a similar business or practicing his profession in a specified area 
is the existence of legitimate interests of the covenantee which are  sought to 
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INJUNCTIONS-Continued. 
be protected by the covenant, and whether the restrictions in  regard to  time 
and territory are reasonably necessary to  afford fair protection for that inter- 
est and are not injurious to  the interest o f  the public. Ibid. 

A covenant in  a partnership agreement between professional men that upon 
dissolution o f  the partnership the junior partner should not practice the pro- 
fession within a restricted area for a specified time stands upon a different 
footing from like agreements between employer and employee, since a profes- 
sional man is deemed capable o f  guarding his own interest and is not under 
like compulsion in  making the agreement, but the line o f  demarcatioi~ between 
freedom to contract on one hand and public policy on the other must be deter- 
mined upon the circumstances o f  each particular case. Ibid. 

5 11. Continuance, Modification and Dissolution. 
H e l d :  Court should not have dissolved the temporary order restrainiiig 

defendant officers from interfering with plaintiff's business without finding 
that slot machines operated by plaintiff were illegal. McCormicl; v. Proctor. 
23. 

In  a suit for perpetual injunction in  which questions o f  fact are raised for 
the determination o f  the court, and in  which no issues of  fact to be tried by 
a jury are involved, the court may dismiss the action i f  i t  appears that in  no 
aspect o f  the case would plaintiff be entitled to  the relief, but in  such case 
the action must be dismissed at term-time and not at chambers. Cox v. 
Kinston, 391. 

In  a suit for a permanent injunction to  prevent irreparable injury, the 
court, upon the hearing o f  the order to  show cause, may ascertain the probable 
e f fect  o f  a continuance or dissolution o f  the temporary order, and should 
continue the order to the final hearing i f  there is probable cause for supposing 
that plaintiff will be able to  maintain the primary equity alleged and there i s  
reasonable apprehension o f  irreparable injury should the temporary order be 
dissolved, or i f  a continuance appears iiecessary to protect plaintiff's right 
until the controversy can be determined. Boone v. Boone, 722. 

H e l d :  Temporary order restraining institution o f  action for aliei~ation o f  
affections was properly continued to the hearing. Ibid. 

5 12. Burden o f  Proof.  
The party seeking injunctive relief has the burden o f  proof. Comfort 

Spring Corp. v. Burrouglls, 658. 

INSASE PERSONS. 

5 19. E f f e c t  o f  *4djudication o f  Sanity. 
Adjudication o f  sanity is evidence o f  sanity but is rebuttable in  independent 

action. .Johnson v. Ins. Co., 139. 

IKSURANCE. 
8 14. Assignment. 

The assignment o f  an insurance policy is governed by rules pertaining to  
other assignments as to requisites, validity, operation, and effect.  Land Bank 
v. Foster, 415. 

5 21. Loss Payable Clauses. 
The rights o f  the parties under a loss-payable clause in  a policy o f  fire 

insurance will be determined in  accordance with the terms and provisions o f  
the contract, which derive no extra validity by reason o f  the fact that the 
form is prescribed by law, Jlichie's Code, 6437. L m d  Bnnli v. Foster, 415. 
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INSURANCE-Continued. 

A loss-payable clause in favor of the mortgagee, written in accordance with 
the statutory form, and the delivery of the policy to the mortgagee creates a 
separate contract between the insurer : m i  the morlgagee upon which the 
mortgagee may sue to recover loss, C. S., 446, and no act or omission on the 
part of the mortgagor can affect the mortgagee's right to recover, and the 
transaction amounts to a virtual a s s i g n m r ~ ~ t  of the contract assented to by the 
insurer by its attachment of the loss-payable clause and delivery of the policy 
to the mortgagee. Ibid. 

Whether mortgagee failed to exercise due diligencc~ to collect proceeds of 
fire insurance policy held for jury. Ibid. 

$ 88. Conditions Precedent t o  o r  Limiting Liabi1ii:y on Life Policies. 
Where there is nothing in plaintiff beueficiary's evidence tending to show 

that  insured died as  the result of his violation of any law, defendant insurer's 
motion to nonsuit on the ground that  the policy excluded liability if insured 
should meet his death a s  the result of the violation of any law, should be 
overruled. Oibsoi~ z.. Ins. Society, 564. 

$ 30d. Waiver of Prompt  Payment  of Premiums. 

Evidence of course of dealing between parties in making and accepting pay- 
ment of premiums af ter  due date held to take case to jury. Gibsor~ 2;. Ins. 
Societu, 564. 

tJ 58. Construction of Accident a n d  Heal th  Policies a s  to  Risks Covered. 
An accident policy providing benefits if insured should become disabled in 

consequence of being strucli by an automobile, but providing further that 
inotorcycles are  "exclnded a s  automobiles under this pc'licy," does not preclude 
recovery for disability resulting from a collision between an automobile and a 
motorcycle driven by insured. Oaklejj 2;. Casualty Co. 150. 

DeAnition of terms "unnecessary exposure to dangt?r" and "voluntary ex- 
posure to unnecessary danger" used in accident policy. Ibid. 

8 41. Actions o n  Double Indemnity Clause. 

Proof of death by violence, nothing else appearing, rilises the presumption 
that  death resulted from accidental meails. and places the burden on insurer 
1b go forward with the evidence. Wcrrroi 1.. 111s. Co., 705. 

Lefendant insurer's evidence tended to show that nsnred and his fiancee 
wert sitting in a parked automobile, that a man suddenly opened the door on 
her side of the car, grabbed her around the shoulders, that in his right hand 
he held a pistol diagonally in front of her face pointing toward insured, that 
she knocked the pistol up with her hand and that a t  that  instant the gun 
lired, fatally injuring the insured, and that after inflicting the fatal wound 
and dragging the girl from the car he returned to the car :1nd looked in, and 
lhen attempted to rarish her. Hcld: The only reasollcble conclusion that  can 
he drawn from the evidence is that insured's death resulted from injuries 
intentionally inflicted by another. Ibid. 

Evidence that  pistol was discharged at  same instal t the arm of the hand 
holding the pistol was struck is insnfficient to show that  hlow caused the pistol 
to fire. Ibid. 

tJ 48. Rights  of Persons Injured o r  Ilaniaged a s  Against Insurer.  
Complaint held to allege indemnity contract under which no liability at- 

taches to insurer prior to final judgment against insured. Pcttlt 2;. Ills. Co., 
492 ; Murray 2;. Pl!tler. 494. 
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ISTOXICATISG LIQUOR. 

8 2. Construction and Operation of Control Statutes. 
A. B. C. Act does not permit person to possess gallon of tax-paid liquor for 

purpose of sale. Whether the act permits possession of gallon of tax-paid 
liquor in home in dry county for personal use held not necessary to be decided. 
8. z.. Eldcr, 111. 

§ 9c. Relevancy and  Competency of Evidence. 
Evidence obtainecl hy search held competent, the search warrant sworn to 

by officer upon "information" being snfficient. 8, v. Elder ,  111. 
Where circumstantial evideuce tends to show that defendant frequently and 

continuonsly bought a gallon of tax-paid liquor a t  the time and carried it to 
his apartment for the purpose of sale, evidence that defendant had theretofore 
been stopped on the highway with a gallon of tax-paid liquor is held a com- 
petent circumstance to be considered by the jury with the other facts and cir- 
cumstances. Ib id .  

8 9d. Sufficiency of Evidence and  Nonsuit. 
Circumstantial evidence of defendant's possession of gallon of tax-paid 

liquor for purpose of sale held sufficient to be submitted to jury in prosecution 
under Turlington Act. AS'. a.  Elder ,  111. 

JUDGMENTS. 

§ 1. Xature and Essentials of Consent Judgments. 
A consent jndgment is the contract of the parties entered upon the records 

with the approval and sanction of a court of competent jurisdiction, and its 
provisions cannot be modified or set aside without consent of the parties except 
for fraud or mistake. Keeii Y. Parkrr ,  378. 

Where a judgment recites that it  is entered by consent of all the parties, 
but is signed only by the attorneys for the respective parties, naming them. it  
mill be presumed. nothing else appearing, that the attorneys had authority 
to sign same, and the judgment is binding upon the parties and those standing 
in privity to them. Ib id .  

§ 2. Jurisdiction to  Enter  Consent Judgment. 
I t  is not required that the provision of a consent judgment he predicated 

upon issues raised by the pleadings, i t  being sufficient if the court has general 
jurisdiction of the subject matter of the agreement of the parties. C. S., ,793, 
a s  amended by chapter 92, Public Lams, Extra Session. 1921. K e e n  z;. Parker ,  
378. 

Clerk held to have jurisdiction to enter consent judgment in partition pro- 
ceedings adjndicating title. Ib id .  

4. Attack of Consent Judgments. 
Held: The findings support the court's holding that the wife consented to 

or ratified the consent judgment, and sustains its order refusing to set aside 
the judgment. Krizith c. Mineral Co. ,  346. 

Procedure to set aside consent judgment for frand or mistake is by inde- 
pendent action. K t e n  z.. Parker .  378. 

8 22b. Direct and Collateral Attack of Judgments. 
The procedure to attack judgments of foreclosure of lands for nonpayment 

of taxes on the ground of want of stifficient notice of such judgments is by 
motion in the cause and not by indepe~ldent action against the commissioner 
to restrain him from selling the lands as  directed by the j~tdgmeut. Rossc>r 
v. Matthezc8. 132. 
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The procedure to set aside a consent judgment for fraud or mistake is by 
independent action. Ifcen v .  Parker,  378. 

§ 22e. Setting Aside for Surprise and Excusable Neglect. 
The court's permitting counsel for defendant to withdraw from the case, 

upoli the calling of the case for trial, in the absence of notice to defendant 
constitutes "surprise" under C. Y., 600, but  does not entitle defendant to have 
the judgment set aside in the absence of a showing of it meritorious defense. 
Rocdiger v. Supos, 95. 

liecord lwld not to show that client was without notic~? that attorney would 
withdraw from case, and therefore motion to set asidc verdict fur surprise 
mc~s properly denied. I bid. 

§ 29. Parties Bound by Judgment. 
Property was conveyed to trustees for use ns a community house or play- 

ground for the benefit of the residents of the community. Action was insti- 
tuted involving title to the property in which r e p r e ~ e n t ~ ~ t i v e  members of the 
community were made parties. H c l d :  Judgment in the action is binding upon 
thtl minorh and all members of the community not made ptlrties. under statu- 
tory provision for class representation. Mirhie's Code, 4. i i .  ( ' t i~slr'cl l  z'. Cres- 
~ c t  11, 40. 

8 32. Operation of Judgments in General as Bar t o  Subsequent Action. 
A jndgment estops the parties and their privies as  tc~ all icsnable matters 

which are  contained in the pleadings or which are  within thr  vope of the 
ple~dings ant1 should hnvr been brought forward in the fserci\e of reasonable 
diligence, and plnintiff will not be allowed to separate iteini of damage, hut 
must sne in one action to recover all the drln~nges rewlting from a single 
wrongful act. Rruton z'. L~g l t t  Co, 1.  

Judgment for permanent damages resulting from operltion of dam lzcld to 
bar subsequent action for another item of damage result ng from wme cause. 
Ibid.  

Adjudication in foreclosure suit that mortgalgors n c r r  not rutitled to re- 
strain evecution of writ of asqistance l ~ c l d  to bar them f r n n  thereafter litigat- 
ing identical question in subsequent actions. D u c ~  v. Lnnd Bailli. 1-16. 

Prior judgment held to bar subsequent action, it  appearilig that both actions 
were based upon same contract and that rights of parties therem~der had been 
adjudicated. Ibcrncthy  u. Brmbzcrst, 372. 

§ 36. Plea of Bar of Prior Judgment, Hearings and Iktermination. 
Written prayers for instructions bccome a part of the record nnA judgment 

roll. and are  admissible on the ple:l of rcs j~rdicnta. Brut011 1.. Ligllt GO.. 1. 
Where the record in a former :~ction is in existence and is before the court 

upon the plen of ws j~rdicata and discloses the identity of the actions withill 
the rnle of estoppel by j~idgment, the granting of defendant's plea of estoppel 
without findings of fact is not cArror, the record in the former action being the 
only evidence ndmisqible to prove its contents. R ~ I L ~ O I I  7. T,iqht Co. .  1 ; Sber-  
?rctAu r.  drnzburst .  37%. 
§ 39. Actions on 1)omestic Judgments. 

Where, in an action on a judgment which had been assigned by the judgment 
creditor to a trustee for the benefit of another, the judgment creditor, the 
trustee and the person for whose benefit the judgment had been assigned are  
a11 parties, the judgment debtor may not resist recovery on the ground that 
the assignnlent is invalid or irregular, since to whom the money shall be paid 
does not materially affect him so long as  all parties concerned are parties 
to the action and are  bound by the judgment rendered. 23ank v .  .UcIver, 623. 
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JUDICIAT, SALES. 

(Execution sales see Execution.) 

§ 6. Validity and Attack. 
The presumption is in favor of the regularity of a judicial sale. Johnson  

2:. S m i t h ,  702. 

JUSTICES O F  PEACE. 

§ 4. Pleadings and Trial. 
Pleadings ill a magistrate's court are  oral and will not be held insufficient 

for mere informality. Roed iger  v. Sapos, 95. 

LAXDLORD AND TESAST. 

(Agricultural tenancies see Agriculture.) 

§ 26. Recovery of Rents Prepaid. 
Complaint in action to recover proportionate rents prepaid upon destruction 

of premises by fire kr ld  as  against demurrer. Oi l  Co .  v. R o s s ,  489. 

LIBEL AND SLANDER. 

9 2. Words Actionable Per Se. 
Article identifying plaintiff a s  the person who had been arrested for viola- 

tions of 31ann Act hc ld  libelons per  scj, raising presumption of actual damage. 
R o t h  v. Scics Co . ,  13. 

§ 6. Notice and Retraction. 
Under C. S., 2430, the publication of an apology and retraction is not in 

itself snficient, bnt it must be made to appear also that  the libelous article 
was published in good faith, that its falsity was due to an  honest mistake of 
fact, and that there were reasonable grounds for believing the statements in 
tile article were true. Roth c. 3 etcs ( 'o . ,  13. 

Mere statement that defendant hau come in possession of information c o n t r a  
to prior libelons article held insufficient retraction, and fact that  defendant 
sent plaintiff a copy of second article with the request that plaintiff advise 
defendant if it were not satisfactory, make it incumbent upon plaintiff to 
approve or disapprove it. I b i d .  

§ 12. Relevancy and Competency of Evidence. 
Evidence of the financial worth of defentlant is competent upon the i s s u ~  of 

punitive damage<. R o t h  v. S c w s  Go. ,  13. 

§ 13. Sufflciency of Evidence and Xonsnit. 
Evidence ht ld sufficient to be submitted to jury on question of whether 

words libelouc: p o '  ,w were spolten of and concerning plaintiff. R o t h  1.. S e t r a  
Co.,  13. 

16. Damages. 
Punitive dainagrs mag be awarded in an  action for libel and slander only 

upon a showing that the puhlication was prompted by actual malice as  distin- 
guished from ninlicc* implied from the intentionnl doing of an act which would 
have a natnrnl tendency to injure, hut oppression, gross or willful wrong, or 
a \ranton. recklehs or criminal disregard or intlifference to plaintiff's rights 
will support a11 issne of punitive damages. Roth v. N e w s  Co . ,  13. 

Evidence hcld sufficient to sustain submission of issue of punitive damages. 
I b i d .  
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The law presumes that  general damages actually, proximately and neces- 
sarily result from a n  unauthorized publicatiou which is libelous per se and 
therefore has  the immediate tentlency to injure plaintiff'cs reputation, and such 
damages arise by inference of law even ill the ahsenct? of actual pecuniary 
loss, and therefore need not he proved by plaintiff. Ibid. 

The fact t ha t  the law presumes tha t  gen tml  damages result from the publi- 
cation of a libel per- sc does not preclude the plaintiff from offering evidence 
of damages both general and special. Ibid. 

Evidence of the unauthorized publication of words libelous per ee, raising 
the presumption of general damages, with testimony by plaintiff to the  effect 
t ha t  he hat1 suffered mental anguish, humiliation and embarrassment a s  a 
result thereof, entitles plaintiff to the  award of some damages, the amount 
thereof being for the determination of the jury. Ibid. 

LIMITATION O F  ACTIONS. 

7. Insanity as Disability Preventing Running of Statute. 
.in adjudication of sanity i s  not binding on those not lmrties to the proceecl- 

ing, and while evidence of sanity,  i t  i s  rebuttable and does not entitle defend- 
a n t  to judgment of nonsuit on the  ground of the  bar  of the  s ta tu te  of limita- 
tions when plaintiff introduces evidence that  he was  mentally incompetent 
uiltil within the statutory period. Johnsojl v. Zrts. Co., -39.  

The failure of the  guardian to insti tute actions which he has  the authority 
aild duty to bring on behalf of his ward is  the  failure of the  ward, entailing 
the same legal consrqnences with respect to the bar  of 1 he statutes of limita- 
tion. Ibid. 

Evidence held not to show tha t  guardian knew or should have kno\vn of 
f raud and his failure to insti tute suit  does not bar  ward. Ibid. 

§ l l b .  Institution of Action Within One Year After Nonsuit. 
I11 order to be entitled to insti tute an  action within one year af ter  nonsuit 

in an  action instituted prior to the  ba r  of the s ta tu te  of limitaions, plaintiffs 
must show tha t  the costs in the prior action have been paid or t ha t  i t  was  
brought i ? ~  forma pa~rpct-is, ('. S., 41.5. Osborue c. R. R., "3. 

§ 12a. Partial Payment a s  Affecting Principals. 
Par t ia l  payment by one principal s t a r t s  the s ta tu te  running anew a s  to both 

principals. Saiced 2;. d bello~cnis, 644. 

§ 16. Burden of Proof. 
While the  burden is on plaintiff to show that  his cause of action iu not 

barred by the  s ta tu te  of limitations, and in a n  action for  f raud must show tha t  
t he  cause was  insti t i~tetl  within three years from the  discovery of the f r aud  
or  the time i t  should have been discovered in the exercise of due diligence, 
proof of mtwtal incapacity until within the s ta tu tor j  period is sufficient. 
Johnson c. Ins.  Co.,  139. 

The charge of the court construed contextually a s  a whole is held to prop- 
erly place the  burden upon plaintiff' to prove by the  greater weight of the evi- 
dence tha t  his claim was not barred by the s ta tu te  of limitations pleaded by 
defendants. Suit cd c. -4 hq~oilnia,  644. 

1. Sature and Grounds of Writ in General. 
Jfcll!danllta confers no new authority,  hut lies only to compel the perform- 

ance of a duty in~posed by law on the person sought to he coerced a t  the 
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instance of a party haring a clear legal right to demand its performance. 
White u. Comrs. of Johnstow, 329. 

§ 2a. Legal o r  Ministerial Duty. 
Since county commissioners are  under l'egal duty to appoint freeholders to 

ascertain damages done by dog upon application of person entitled to recover 
upon satisfactory proof of damages, mandamzis will lie to compel performance 
of this duty upon proper application. White v. Contrs. of Johnston, 329. 

§ 3. Parties Entitled t o  Remedy. 
A person having a separate and peculiar right to the performance of a legal 

duty by an officer or board, so that  he is the party beneficially interested, mag 
maintain suit for mandamus to compel the performance of the legal duty. 
White v. Cornrs. of bolcnsto~z, 329. 

MARRIAGE. 

$j 1. Nature and  Essentials of t h e  Status. 
While marriage is essentially a civil contract, the status resulting therefrom 

is of profonnd importance to society and the State, and public policy is con- 
cerned therewith for the preserration of the purity and virility of the race. 
Winders v. Pozcers, 580. 

MASTER A S D  SERVANT. 

I. T h e  Relation 
1 .  Creation a n d  Exis tance  of t h e  Rela- 

tionship. Paf ford  v. Construction CO., 
7 3 0 .  

11. Compensation of E m  p 1 o y e e. (Upon 
q u a n t u m  m e r u i t  see  Quasi-Contracts)  
9 .  Actions aga ins t  Employer  f o r  W a g e s  

or Remuneration.  Brown v. Clement 
CO. .  4 i .  

IY. Liabil i ty t o r  I n j u r y  t o  T h i r d  Persons.  
( I n  dr iv ing  see  Automobiles) 

2 1 b .  Course of Employment .  D'Armour v. 
H a r d w a r e  Co., 568 .  

Y. Federa l  Employers '  Liabil i ty Act 
2:. Xegligence of Rai l road  Employer.  

Br i t ta in  v. R. R.. 7 3 7 .  
\-11. Workmen 's  Compensation Act 

3 6 .  Validity of Compensation Act. Mc- 
Cune v. Mfg. Co., 3 5 1 .  

37 .  Nature  a n d  Construction of Compen- 
sation Act in General .  Blass ingame 
v Asbestos Co.. 2 3 3 :  Morris v. Chevro- 
let  C o ,  4 2 8 .  

3 9 b .  Independent  Contractors.  F a r m e r  v. 
Lumber  Co., 158 ;  Cook v. Lumber  
Co., 1 6 1 .  

40 .  In jur ies  Compensable. 
b. Diseases. Blassingame v. As- 

bestos Co.. 2 2 3 :  MacRae v. Un- 
employment  Compensation Com., 
i(19 . 

c. Hernia.  Smi th  v. Creamery CO., 
4 6 8 .  

d. W h e t h e r  I n j u r y  Results Prom a n  
"Accident." Buchanan v. High-  
way Com.. 1 7 2 :  Smith  v. Cream-  
er; Co., 468 .  

f .  W h e t h e r  Accident "Arises In t h e  
C o u r  s  e of t h e  Employment." 
Stallcup v. Wood Turning  Co., 

3 0 2 :  Mion v. Marble & Tile Co.. 
743 .  

. Amount  of Compensation.  Mion v. 
Marble & Tile Co.. 7 4 3  

R i g h t s  of Employer,  Employee,  a n d  
Insurer  aga ins t  Thi rd  Person Tor t  
Feasor.  Mack v. Marshall  Field & 
Co., 5 5 ;  Sayles v. Loftis. 6 i 4 .  
. Employees and Risks Covered by 

Policy. Mion v. Slarble & Tile Co., 
743 .  

S o t i c e  and  Fil ing of Claim. Blassin- 
g a m e  r. Asbestos Co., 2 2 3 .  
Original Jurisdiction of Commission 
a n d  Exclusiveness of Remedy. Mc- 
Cune v. Jlfg.  Co.. 351 .  
. Hear ines  a n d  Evidence before Com- 

mission. Blassingame v. Asbestos Co., 
2 2 3 ;  MacRae v. Unemployment Com- 
pensation Com., 769 .  

5 2 c .  Findings of F a c t  a n d  Conclusions of 
Law by Commission. F a r m e r  v. Lum- 
ber Co., 1 5 8 ;  Cook v. Lumber  Co., 
1 6 1 ;  MacRae v. Unemployment Com- 
 ensa at ion Com., 7 6 9 .  

55 .  Appeal a n d  Review of Award. 
d.  Sfatters Reviewable. Buchanan 

v. Highway Co., l i 3 ;  Blassin- 
g a m e  v. Asbestos Co., 2 2 3 :  Mac- 
Rae  v. Unemployment Compen- 
sation Com.,  7 6 9 ;  Stallcup v. 
Wood Turning  Co., 302 .  

g. D e t e ~ m i n a t l o n  a n d  Disposition of 
Appeal. F a r m e r  v. L u m b e r  Co., 
1 5 8 ;  Cook v. Lumber  Co., 1 6 1 .  

YIII .  Unemployment Compensation Act 
56 .  Validity. N a t u r e  a n d  Construction O I  

t h e  Act in General .  Ins.  Co. v. Unem- 
ployment Com., 4 9 5 .  

5 9 .  Taxes. Ins.  Co. v. Unemployment 
Compensation Com., 496. 

8 1. Creation and  Existence of the  &lationship. 
Plaintiff was a salesman for a wholesale building material house. In  order 

to sell certain goods to a retailer he agreed to obtain a purchaser for the 
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retailer, and pursuant thereto procured 11 subcontractor to buy the goods from 
the  retailer upon the  condition tha t  plaintiff inspect the  material  a t  the first 
opportunity a s  i t  was  being used in construction work. I t  fur ther  agreed 
that  the retailer was  required to reimburse the  subcontractor for any defective 
material  and that  the  wholesaler collected from the retailer subject to any  
credit allowed the retailer for  defective material. Held: I n  inspecting the  
material  on the construction job, plaintiff was  not a n  employee of the  con- 
t rac tor  or  the snbcoutractor, and may not invoke the rules governing the 
liability of the  contractor to the employees of the sul~contractor ill his action 
to recover for illjuries received in a fall  down a n  open elevator shaft  whilc 
on the premises. Paford  v. Consti-tiction Co., 730. 

§ 9. Actions Against  Employer  f o r  Wages  o r  Remunerat ion.  
Complaint alleging agreement by defendant to pay plaintiff salary plus ten 

per cent of net profit earned in construction of building, later extended to 
other buildings by parol, t ha t  plaintiff fully performed work, and t h a t  defenci- 
an t  had refused to pay the  agreed percentage of the net profit enrned in the  
construction of the other buildings h c l d  good :IS agl ins t  demurrer.  Hroic.rr 
v. C'lement Co., 47. 

9 21b. Course  of Employment .  
A rnaster or  principal i s  liable for a tort  of his s e r w n t  or  agent committed 

in the  course of the employment or  scopcb of the authority and in the further- 
ance of the superior's business. D'drnzow c.  Hardu 'are  Po.. 568. 

3 27. Segl igence of Rai l road Employer.  
Plaintiff was  injnred when the  motorcar upon which he and other employees 

of defendant milroad company mere being tmllsported to work collided 011 

the traclck with a motorcar of defendant telegraph company. Held: The 
motion of the  defel~clnnt telegraph compaug for judgm~>nt a s  of nonsuit should 
have been allo\Wd, there being no eridence in the record upon which i t  might 
be held for negligt~ucr, but the evidence was properly snhmitted to the jury 
upon the issue of the ~wgligeuce of tlefendmlt railroad company. Brit taiu 
c. R. R., 737. 

# 36. Validity of Compensation Act. 

The contention that  the Workmen's Compensation Act is  unconstitutional 
for  t ha t  i t  destroys the  right of t r ia l  by jury i s  untenable. MeCune v. Mfg. 
C'o., 331. 

5 37. K a t u r e  a n d  Construction of Compensation Act i n  General.  
Chapter 123, Public Laws of 1935, expressly repealing all  laws and clauses 

of l a l ~ s  in conflict therewith,  i s  a n  nniendnient to chapter 120, Public J,a\v\ 
of IRZR, and must be construed ril poru mnteria therewith, and the nniend- 
tnent shonld be construed to repress the  evil arising under the old ac t  and  to 
nd.i.nnc2e the remedy provided in the new I l lnss ingnm~~ 2.. Asbestos Co., 223. 

The Con~pelisation Act c nu at be liberally cmnstrued to effectuate i t s  intent 
nntl conipenwtion will not be denied 1)s a strict ,  strailled o r  technical roll- 
htruction. Ibid. 

The Worltmni's Compensation Act will be construed as  a whole to effertl~atr. 
the intent of the General Assembly. J l o m s  v. Chcrrclct  Co., -1%. 

3 39b. Independent  Contractors.  
Cnuse remanded for findings necessary to cleterminatioli, a s  qurstion of law. 

wl~e the r  plaintiff was employed by indrpe~idrnt  contraelor. Fartirc>i. r .  I , ~ r ~ b o .  
Co., 158; Cook v. Lun~bc'r Co., 161. 
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g 40b. Diseases. 
Expert opinion evidence in this case held sufficient to sustain the findings 

of the Industrial Commission that the deceased employee suffered from asbes- 
tosis which resulted in pneumonia causing his death. Blassingame v. Asbestos 
Co., 223. 

Chapter 123, section 30% ( a ) ,  Public Laws of 1935, providing that  only the 
occupational diseases therein specified should be compensable, relates only to 
occupational diseases, which are  those resulting from long and continued ex- 
posure to risks and conditions inherent and usual in the nature of the employ- 
ment, and this section does not preclude compensation for a disease not inher- 
ent in or incident to the nature of the employment when it  results from an 
accident arising out of and in the course of the employment, Michie's Code, 
SO81 ( i )  , subsec. (f ) . VacRae v. Cnenzploynzcn t Corrzpensa tion Cow, 769. 

Evidence 7zcld to sustain finding that contraction of tuberculosis resulted 
from accident within meaning of Compensation Act. Ibid. 

g 40c. Hernia. 
Evidence held sufficient to sustain finding that hernia resulted from accident. 

Snzith v. Creanzery Co., 468. 

fj 40d. Whether Injury Results From a n  "Accident." (Whether  disease 
results from "accident" see Master and Servant I 40b.) 

The Industrial Commission found, upon supporting evidence, that claimant 
became temporarily sick and blind while performing usual manual labor in 
the usual manner, that his condition improved and he went back to work and 
that shortly thereafter he again suffered a similar disability. Hcld: The 
findings support the conclusion that the injury did not result from an accident 
arising out of and in the course of claimant's employment within the purview 
of the WorBmen's Compensation Act. Buchar~nn z.. Highwall Corn., 172. 

A11 "accident" within the contemplation of the Worl~men's Compensation Act 
is an unusual and unexpected or fortuitous occurrence, there being no indi- 
cation that the Legislature intended to put upon the usual dellnition of this 
term any further refinements. Smith v. Creamrrll Co., 468. 

An injury, in order to be compensable under the Workmen's Compensation 
Act, must result from an accident, and injuries which a re  not the result of any 
fortuitous occurrence but are  the natural and probable result of the employ- 
ment are not compensable. Ibid. 

8 40f. Whether  Accident "Arises in the  Course of t h e  Employment." 
Evidence that night watchman was injured in fall a s  he was getting up from 

reclining positioll after rest to make inspection rounds, his son being engaged 
in discharge of employee's duties in boiler room, keld not to disclose as  a 
matter of law that a t  time of injury he had not deviated from employment, 
and denial of compensation must be upheld. Stallcup v. Wood Turning Co., 
302. 

Injury sustained while employee was returning from project to office to 
check out held within course of employment. Violz v. Marble & Tile Co., 743. 

g 41a. Amount of Recovery. 
Medical and hospital expenses should not be included in computing the 

maximum compensation recoverable for any one injury. Morris v. Checrolct 
Co., 428. 

The employee in question was employed practically continuously for thirty- 
three weeks prior to the injury resulting in death, but during that period his 
wages were twice increased. Hcld: In the ahsence of a finding supported by 
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rvideiice tha t  the  average weekly wage for the  entire period of employment 
would he llnfair, compensation should have been based thereon, and  the  com- 
putation of the average weekly wage on the  basis of the  wage during the  
period af ter  the last increase ill pay is  not supported by the evidence. Chapter 
120, Public Laws of 1029, see. 2 ( e ) .  Mion v. Xarble  & Tile Co., 743. 

# 44. Righ t s  of Employee, Employer  a n d  Insu re r  Against  Th i rd  Pe r son  
Tort-Feasor.  

Atlmiiiistrator of deceased employee may maintain action for wrongful death 
irgaii~st third perhon tort-fensors. Black r .  JIai.sl~al1 J'leld d Po., 53;  Ra!llca 
I . .  Loftis, 674. 

# 4Sb. Employees  a n d  R i sks  Covered by Policy. 
Defendant employer was  engaged in business in both North and South Caro- 

lina. but i t s  one office is  si tuate ill a city in Korth Carolina. The employee in 
question resided ill tha t  city and the contract of employment was  executed in 
this State. On the  day in quvstion Lhe employee, aftt?r reporting to defend- 
ant 's  ofl~ce, was  transported by the employer to a job in South Carolina, and 
was  fatally injnred i11 a n  accident occurring in  Sort11 Carolina while he was  
returning to the  employer's office to check out in the course of his employment. 
IJcld: The risk n a s  covered by policy embracing liability under the North 
('nrolina Compensation Act. Xion 2;. X a ~ b l e  & T i l e  Co., 743. 

§ 47. Notice a n d  F i l ing  of Claim. 
When a n  employee dies a s  a result of an  occnpatioi~al disease, hut had no 

kno\vletlge tha t  he had contracted or  was  suffering from the  disease, he has  
no "distinct mwnifestation" of the disease within the purview of sec. 50% ( o ) ,  
ch. 123. Public Laws of 1035, and his fnilure to girts notice thereof to  his 
employer does not bar his dependents from recovering: compensation for his 
death.  Rlnssi~?game 2.. Asbestos Co., 223. 

When a widow does not know tha t  her  husband had nil occupational disease 
resulting in d e i ~ t h  until ;lftt)r the  autopsy reports, nlmo$t two months a f t e r  his 
death,  notice and  claim filc~l with the  employer by her within 90 days  af ter  
the report, i s  sufficient, since under the  c5rcumstances i t  would be humanly 
impossible for her to have given notice and filed claim within 90 days  of her  
husband's death.  Ibid. 

The  provision of see. ( n ) ,  ch. 1'13, Pnhlic Laws of 1935, does not pro- 
\ i de  that  notice to the  employer should be a condition precedent to recovery 
of compensation, the provision that  the claim "slia11 he forever barred" apply- 
ing only to the requirement t h a t  claim for  disability or  death should be made 
within one year a f t e r  the disablement or death. and not to the  requirement 
of notice to the employer within 00 days  from the da te  of death. Ibid. 

# 49. Original Jur isdic t ion of Conimission a n d  Exclusiveness of Remedy. 
lieniedie. nnder Compensatio~l Act escludes the recovery of both ac tual  and 

pmiit i \e damages a t  common law. -VcCu?rr I . .  Mfq. Co., 351. 
I n  this action by nn employee against  tlie employer and  the employer's fore- 

rriiln to recover for alleged malicious and willful assault  on plaintiff by tlie 
foreman in tlitb conrse of tlie employment, judgment sustaining the demurrer 
of the  corporate defendant to the jnrisdiction of the  ;Superior Court 011 the  
ground that  tlie Industrial  Commission has  exclusive jurisdiction is upheld. 
it being presumed that  the w n r t  found facts s~ifficient to snpport i ts  jndgment 
in the nbsence of findings or  request therefor. Ibid. 

I n  iin action by an  employee against  the employer m d  the employer's fore- 
mi111 for alleged joint tort ,  the  action is  progerlj dismissed a s  to tlie corporate 
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defendant when i t  appears that  the  Industrial  Commission has  exclusive juris- 
diction of i t s  liability, and  is properly retained a s  to the  individual defendant, 
the  right of action against  the individual defendant remaining a t  common law 
i n  the  Superior Court. Ibid. 

8 52b. Hearings  a n d  Evidence. 
I n  this hearing before the Industrial  Conlmission, the  hypothetical questions 

asked witnesses assumed only fac ts  established by the evidence either directly 
or  by f a i r  and necessary implication, and were competent. Blassingame 2.. 

Asbestos Co., 223; .UacRae v. 1-nemplopzent Compensation  con^., 769. 

8 52c.  Findings  of P a c t  a n d  Conclusions of L a w  by Commission. 
The Industrial  Commission should make specific and separate findings of 

fac t  and conclusions of law upon those facts even though the mat ter  presented 
be a mixed question of law and of fact. Fa rmer  2;. Lwmber Co., 168; Cook v. 
Lumber Co., 161. 

Findings of fact  by the Industrial  Commission may be based on circum- 
stantial  a s  well a s  direct evidence. JfacIiae r.  t7nemployment Conzpcnsation 
 con^., 769. 

8 55d .  Review. 
The Industrial  Comnlission has  the exclusive duty and authority to find the  

facts relative to controverted claims, and i t s  findings of fact ,  with esception 
of jurisdictional findings, a r e  conclusive on the  courts when supported by any 
competent eridence. Burhnlzan v. H i g h w a ~  Corn.. 173. 

The findings of fact  of the Industrial  Commission a r e  conclusive on the 
conrts when supported by competent evidence, notwithstanding that  some of 
the  evidence sustaining the findings may be objectionable under technical 
rules of evidence appertaining to courts of general jurisdiction. Blassingan~c 
v. Asbestos Co.. 223; MacRae c. I'nt'mployinent Conlpensat io~ Conz., 769. 

Findings of fact  of the Industrial  Commission a re  conclusive on the courts 
when supported by any  competent e~ idence .  Rtallczcp v. Wood Turnitrfl Co., 
302. 

9 55g. Determinat ion a n d  Disposition of Appeal. 
When the findings of the Industrial  Commission a re  insufficient for a proper 

determination of the questions involved, the proceeding will be remanded to 
the  Industrial  Commission for additional findings. Fa rmer  7'. Lumber Co.. 
138 ; Cook 1;. Lzcnzber Co., 161. 

8 56. Talidity,  S a t u r e  a n d  Construction of Unemployment Compensation 
Act. 

Unemployment Compensation Commission is  a Sta te  agency. Iits. Co. 1.. 

Cnenzplo2/ment Coinpcnsation Con]., 49.5. 

3 59. Taxes. 
Contributions imposed on employers within the purview of the Vnemploy- 

ment Compensation Act a re  compulsory and therefore constitute a tax,  and 
they a re  not rendered any less a t ax  by reason of the prorision tha t  they 
should be segregated in a special fund for distribution in furtherance of the  
purpose of the act. Ins.  Co. 2;. T'nentplojiment Con~pensotion Com., 495. 

An action to determine whether salaries paid certain employees should he 
included in  computing the contributions to be paid by a n  employer under the 
Unemployment Compensation Act involves solely a n  issue of fac t  and does not 
involve any right, s ta tus  o r  legal relation, and the employer may not maintain 
proceedings under the Declaratory Judgment Act to determine the question. 
Ibid. 
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An action against the Unemployment ('ompensation Commission seeltiiig 
judgment that salaries paid to certain of plaintiff's employees should not be 
included in computing the amount of the contributions plaintiffs should pily 
lulder the Unemployment Compensation Act is an action againht a State agency 
:md directly affects the State, since the amount of tax it  is entitled to collect 
is  inwlvecl, and the action is  properly dismissed upon demurrer, since there 
is no statutory provision anthorizing such action. Ibid. 

Injunctive relief will not lie directly or indirectly to restrain collection of 
~~nemploymerlt compensation tax. Ibid. 

I'nemployment Compensation Act provides adeqnate remedies for deternlina- 
tion of liability for contributioils, and such remedies rlre exclusive. I b i d .  

3IOItTUAGES. 
6 9. Debts Secured. 

I t  is error for the trial court to charge the jury that aa a matter of law 
the niortgagre was entitled to add to tlie mortgage dekt the amount of insnr- 
ilnce 1)rernilims paid by the mortgagee when there is tvidence tliat the mort- 
gagee rolniitarily took out the policy on property which had theretofore been 
tlestroyed 1)s fire. :tiid 110 evidence tliat tlie mortgagor had failed to pay fire 
insurance premiums as  required by the mortgage. I,a?*d Hat~k  z'. Foxtcr, 415. 
5 la. Registration, Lien, and  Priority. 

Proper registration is  notice to all the world of tlie lieu created by the 
instr~iment, hut due cancellation of record may be relied on with eqnal security. 
A l f y .  Co. c. V u l l o ~ .  666. 

# 23b. Rights and Liabilities of Parties Where Pulchaser  Assumes Debt. 
Where H grantee in a deetl assumes the payment of a debt secured by mort- 

gilge or deetl of trust on the I:~nd conveyetl, he therebj becomes the principal 
debtor and is estopped to deny that the mortgage or deed of trii\t is valid. 
I i c  ( u. I'(rr-kcr, 37% 

# 27. Payment  and Discharge. 
At lien is incident to the debt, ant1 the discharge of the debt diwliarger the 

lien itself. Xfg. Co. 2.. Vnllo,u, 666. 

# 80e. Denial of Aniount Claimed and  Accounting. 
The foreclosure of a mortgage may be enjoiiied pending the determination 

of the question of the mortgagee's liability for its failure to exercise due tlili- 
gciice to collect on a policy of fire insurance on the mortgaged premises i ~ n d  
npply the proceeds to the mortgage debt. L u ~ d  Bc~i~li a Foster-, 41.5. 

# 30. Deficiency and Personal Liability. 
The provisions of cli. 36. Public Laws of 1933, are  not available as  a defenhc 

t o  an action on a piirchasc' money note vcured hy n second mortgage when 
the land h:ls been sold under the first mortgage for a sum sufficient to pay 
oidy thr  notcs secured by the first mortgage. Rroic')! c. Kil-kpnfr-~rli. 486. 

5 42. Title and Rights of Purchaser a t  Poreclosur~? Sale. 
The pnrrhaser of land at a foreclosure \ale acqnires title to the land aq it is 

tleqcrihecl in the mortgage or deed of trust. ant1 does not acquire an equity 
arising in favor of the crstu! by reason of the fact that the cestlli had con- 
btrlicted a house through innocent mistake partly on adjacent 1:nitl. L1c111bc r 
('0. L.. Edwards, 251. 

MOTIOSS. 
5 2. Sotice. 

Partie- are  fixed with notice of all motiolis made in pending causes dliring 
t~nrm. Hn1.r-is 1.. Bocri~l of Education, 281. 
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MUKICIPAL CORPORATIONS. 

I. Creation, Alteration and Existence 
1. Nature and Essentials and Deflnition 

of "Municipal Corporation." Cox v. 
Kinston, 391. 

2. Creation of Municipal Corporations. 
Cox v. Kinston. 3 9 1 .  

IT. Powere and Functions 
8 .  Private Powers. McGuinn  v. High 

Poin t ,  4 4 5 .  
IY. Torts 

12. Exercise of Governmental and Corpo- 
rate Powers in General. Parks v. 
Princeton. 3C1. 

14 .  Defects or  Obstructions In Streets or 
Sidewalks. Barnes v. Wilson. 190. 

1 6 .  In jur ies  t o  Lands by Sewerage Sys- 
tems. Clinard v. Kernersville, 6 8 6 .  

lic. Condit ion of  Jails. Parks v.  Prince- 
ton. 3 6 1 .  

TI. Conveyances and Property 
23 .  Purchase of Land by Municipality. 

Cox v. Kinston, 391. 
I S .  Police Powers and Regulations 

36 .  N a t u r e  a n d  E x t e n t  of Municipal  Po- 
l ice Power  in General. Rhodes v.  Ra- 
leigh, 6 2 7 .  

3 7 .  Zoning  Ordinances and Building Per-  
mits. Cl~nard v. Winston-Salem, 119. 

$9.  Regulation and Use of Streets. Rhodes 
v.  Raleigh, 6 2 7 .  

40 .  Attack, Validity and Enforcement of 
Ordinances. Clinard v. Wlnston-Salem, 
1 1 9 ;  Kenny Co. v. Brevard, 269. 

S. Fiscal Management and Debt. (Taxation 
generally see Taxation) 

42. Power  t o  Tax. Kenny Co. v. Brevard. 
2 6 3 .  

§ I. Xature and Essentials and Definition of Municipal Corporation. 
A Housing Anthority created under the provision of chapter 456, Public 

Laws of 1933, Jlicliie's Code, 6243, i s  a municipal corporation created for a 
public governme~ital  purpose, and  snch Authority is  invested with a goverll- 
mental  functioii. Cox c. Kinston, 391. 

8 2. Creation of Municipal Corporations. 
The existence o r  nonexistence of facts within i t s  corporate limits justifying 

the  creation of a Housing Authority i s  for the determination of the municipal 
corporation, chapter 456 ( A ) ,  Public Laws of 1935, JIichie's Code, 6243 ( 4 ) .  
which duty is political and not judicial, and in proceedings to enjoin the 
activities of a Housing Authority created under the ac t  the court does not 
have authority to hear  evidence in regard to the existence of the facts upoll 
which the creation of the  Housing Authority i s  predicated. Whether ail 
appeal will lie from the municipal corporation to reriew such findings. quare.  
Cox v. Kitistott, 391. 

§ 8. Private Powers. 
I n  absence of legislative authority a municipality may not agree to submit 

to control tlntl regulation of Federal IJower Commission in development of 
hydroelectric generating system. .IfcGzti~rn c. High Point, 449. 

Certificate of convenience from Utilities Commissioner held necessary to 
coiistruction of municipal electric generating plant. I b i d .  

12. Exercise of Governmental and Corporate Powers in General. 
I n  the absence of s ta tu te  subjecting i t  to liability, a municipality ib not 

liable for torts committed by i t s  officers and agents while performing a govern- 
niental function of t h ~  municipality or  a duty imposed npon i t  solely for the 
public benefit, but i t  may be held liable for tortious acts of i t s  officers or  
i~gen t s  committed by them in the performance of their  duties relating to an  
activity carried 011 by the municipxlity in i t s  corporate character or in the 
clsercise of powers for i t s  own advantage. Pw~.ka c. Priwccton, 361. 

I n  arresting and iniprisoning a person. a municipal corporation is perform- 
ing duties imposed upon i t  solely for  the public benefit, and therefore i t  cannot 
be held liable fo r  alleged negligence of i t s  agents in imprisoning a person or  
in  failing to search other prisoners for  objects which might result i11 injury 
to the prisoner. Ib id .  

Art. XI, section 6,  of the  Constitution of North Carolina imposes liability 
on  a municipality only fo r  such injuries to prisoners a s  result from i t s  failure 
to properly construct and furnish the prison to afford prisoners reasonable 
comfort and protection from snbering an  injury to health. I b i d .  



888 ANALYTICAL INDEX. 

M U N I C I P A L  CORPORATIONS-Cont inued .  

# 14. Defects o r  Obstructions i n  Streets o r  Sidewalks. 
While a municipality is not an insurer of the safety of i ts  streets, i t  is  under 

duty to make reasonable inspection and to repair dangerous defects and condi- 
tions of which it  has notice, either actual or implied, regardless of whether 
the defects are  caused by it  or by others, and. in the exercise of such reason- 
able diligence. to keep its streets in a rrwsonably s a f ~  condition for travel by 
all vehicles having the right to use the streets, whether automobiles, motor- 
cycles, bicycles or wagons. Barrtcs 1%. I17iluott, 190. 

Evidence that motorcyclist was fatally injured when he struck manhole 
in dirt  street which had been recently ccraped, leaving maiihole in deprewion 
about five inches deep, Acld sufficient for jnry on issue of negligence. Ihid.  

So~isu i t  on the ground of contributory negligeilce on the part of plaintiff's 
intestate, killed in an accident occurri~ig when the n~otorcycle he was riding 
hit a manhole cover in a depression in a street, 11cld properly denied. Ib td .  

# 16. Injuries to  Lands by Sewerage Systems. 

Judgment held to embrace permanent damages resl~lting from operation of 
inui~icipal sewage dispoaal plant, iiiclutling dye wnler from manufacturing 
plailt emptied through city's system, entitling city to permanent easement for 
continued operation of plant in same manner. C l i m l  d c. K e r ~ ~ e r s c i l l e ,  686. 

# 17c. Jails. 

H c l d :  Facts alleged failed to show causal connection between the construe‘- 
tion and rquiprnent of prison and injury to prisoner. Pat-1;s I . .  Prirrcctolc, 361. 

# 23. Purchase of Land by Municipality. 

The fact that the purchase of land for a gorernrnental purpose by a munici- 
pality woulcl result in the retirement of the lxnd from the tax books, does not 
affect the power to purchase. COX I; .  I i c t ~ s t o ~ l ,  391. 

# 36. S a t u r e  and Extent of Municipal Police Power in  General. 

A niuniciyality has only that ~wlice power given it  b.,' statute, and since such 
statutes involve matters of common right, they must be strictly construed. 
Rhodcs ,  Inc. ,  c. Raleigh,  827. 

37. Zoning Ordinances and  Building' Permits.  

The municipal ordinance in question provided reciprocal inhibitions of occu- 
pancy of residential districts by members of the white and Xegro races, fairly 
apportioned, the provision being inserted in a general zoning ordinance adopted 
under authority of chapter 250, Public Laws of 19'23. H c l d :  ltestrictions upon 
occupancy necessarily involved restrictions upon thrh purchase and sale of 
property, or the j ~ ~ s  diupottcndi, which is an inherent right in property, mld 
the denial of such right solely upon the basis of race is unconstitutional. 
Clitimrd c. Tl'i~tAtoti-S'alenl, 119. 

# 30. Regulation of Use of Streets. 

A m~u~icipal i ty  may enact ordinances p ro~id ing  reasonable regulations for 
the use of its streets for the parking of motor vehicles, hut the restrictions 
imposed must have some reasonable relation to the conditions sought to be 
rrn~edied. Rhodes .  Inc. .  c. Raleigh,  627. 

There is no reasonable relationship between the impcsition of a meter charge 
for use of parking spaces within the time limits allowt~d by ordinance aud the 
prevention of the use of a parking space by the same car for an unreasonable 
time to the detriment of the rights of others. Ibici. 
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A meter charge for the use of parking space cannot be upheld on the ground 
that the charge is an inspection fee, since the object of the charge is solely to 
prevent the violation of parking ordinances or to detect and prove such viola- 
tions, and bears no relation to fees imposed to defray the expense of inspecting 
n business or merchandise, the inspection of which is necessary to the public 
health, safety and welfare. I b i d .  

A meter charge imposed by a municipality for the parking of motor vehicles 
is  in effect a revenue measure imposing an excise tax for the privilege of using 
parking space, and the municipalit3 is without authority to impose such tax, 
municipalities being limited by the Motor Vehicle Act, chapter 2, section 29. 
Public Laws of 1021; Michie's Code, 2612 ( a ) ,  to the imposition of a $1.00 
license fee upon each local vehicle. I b i d .  

9 40. Attack, Violation and Enforcement of Ordinances. 
Injunction will lie to restrain the enforcement of a municipal ordinance a t  

the instance of a citizen who is thereby deprived of a constitutional right. 
CLinard v. Winston-Salem, 119. 

The municipal ordinance imposing a license tax on plaintiff's being invalid, 
the enforcement of the ordinance was properly restrained a t  their buit, I i e n l l u  

Co. v. Brevard, 269. 

§ 43. Power to  Tax. 
d municipal corporation is empowered to tax trades or professioils carried 

on or enjoyed within the city, unless otherwise provided by law, Constitution 
of Sorth Carolina, Article V, sec. 3 :  C. S., 2677, but its classification of trades 
and professions for taxation must be based upon reasonable distinctions and 
all persons similarly situated must be treated alike. Kennu Co. c. Brevard, 
269. 

The powers of a municipality relating to taxation are  strictly construed. 
I h i d .  

Jlunicipalities are  prohibited by section 61, chapter 407, Public Laws of 
1937, from levying a license or privilege tax for use of its streets by motor 
trucks. I b i d .  

A municipality may not levy a tax on a business or trade which is not car- 
ried on within its limits. Ib id .  

Municipal license tax on merchants delivering goods by truck from outside 
of city h e l d  void as  being discriminatory and as  inlposing tax on business not 
carried on within its limits. I b i d .  

SEGLIGEKCE. 

1. Arts and Omission Constituting Segli- 
gence 
1 .  In  General. Sayles v. Loftis .  6 7 4 .  
3. Dangerous Substances,  Machinery a n d  

Instrumentali t ies.  Hubbel v. Furn i -  
tu re  Co., 5 1 8 ;  Ashkenazi v. Bot t l ing  
Co.. 5 5 2 ;  O'Seil  v. Braswell ,  5 6 1 ;  Dan-  
iels v. Montgomery W a r d  & Co.. 7 6 8 .  

4. Condition a n d  Use of Lands  a n d  
Building. 

a .  I n  General. Fur t ick  v. Cotton 
Mills, 5 1 6 ,  5 1 7 ;  Wellons v. Sher -  
rin. 5 3 4 .  

b. Distinction b e t w e e n  "Licensee" 
a n d  "Invitee." Pafford v. Con- 
s t rur t ion  C n .  i 3 0  

c. D";; a n d  ~ i a b i l i t y  to  Licensees. 
Pafford v. Construction Co.. 7 3 0 .  

d.  Duty a n d  Liability to lnvitees.  

CO.. 3 6 8 ;  Schwingie v. Kellcn- 
berger,  6 7 7 .  

11. Proximate Cause 
i .  I n t e r v e n ~ n g  Negligence. B u t  n e r v. 

Spease, 8 2 .  
9. Anticipation of I n j u r y :  Foreseeability. 

O'Seil  v. Braswell .  5 6 1 .  
IT. Actions 

Pleadings.  Daniels v. Montgomery 
W a r d  & Co., 7 6 8 .  
Sufficiency of evidence a n d  nonsuit. 

a .  On issue of Segligence.  Ash- 
kenazi v. Bot t l ing  C o . .  5 5 2 :  
O'Neii v. Braswell ,  5 6 1 :  Bri t ta in  
v. K. R.. 7 3 7 .  

d. Pionsuit on ground of inter-  
vening negilgtnce.  Butner  v. 
Spease. 8 2  

Instructions.  B r o u n  v Xontgomery  
M'avd Rr Co., 3 6 8 .  Brown v. Montgomery W a r d  & 



890 SNALYTICAL INDEX. 

1 Acts and  Omissions Constituting Negligence i n  (General. 
Allegations that defendant felled a tree in close proximity to plaintiff's 

intestate without warning intestate so as  to enable him to escape to a place 
of safety and that the tree struck and killed intestate, 18 held to state cause 
of action. Saylcs c. Loftis, 674. 

§ 3. Dangerous Substances, Machinery and Instrumentalities. 
Allegations and evidence to the effect that defendant's salesman, in demon- 

strating a washing machine, started it  working without wari~ing while plain- 
t i f f "~  hand was know11 by him to be in close proximity to the machine, and 
that  plaintiff's hand was caught therein, resulting in inj lry, held sufficient to 
o ~ v r r n l e  defendant's motion to nonsuit. Hubbel v. Furnrture Po., 518. 

Evidence that bottle containing soft drink prepared by defendant mann- 
facturer exploded in plaintiff customer's hand, and that ctther bottles prepared 
by defendant about same time had esploded in retailer'!; stores, held to take 
cnbe to jury on issue of negligence. dshkennz i  v. Hottliny ('0.. 362. 

I.:ridence that firemorlts mas snpposed to ascend to height before exploding, 
and that i t  exploded near ground, causing injury to member of committee 
putting on display, fails to disclose negligent act committed by defendant 
club from which it  could foreser that injury was liltelj to occur. O'Sei l  v .  
Brus?c( 11, ,761. 

Seller of kerosene :~nd gasoline stove h ~ l d  not liable to neighbor of pur- 
cli;~ser for damages from fire caused by explohion of stort in absence of allega- 
tion of speciiic defect in store causing esplosion. D a f ~ i c l v  c. Illorftgo?no.lj 
II'(IIYZ d Co., 768. 

4 .  Condition and l'se of Lands and Buildings as  Constituting Negli- 
gence. 

.Ulegations that defendant maintained a pond in connwtion with its manu- 
facturing business, that intestate, seventeen yeilrs of age, drowned therein 
when he stepped into a deep hole while wading to reccver some ducks, and 
that defendant was negligent in failing to warn of the unevenness of the bot- 
torn of the pond and in increasing the danger by discharging hot water con- 
taining oil or grease in the pond, withollt allegation or contention that the 
pond constituted an attractive nnisance, 111ld insnfticien' to state a cause of 
;~ctionnl)le negligence proximatel) causing intestate's death. Fitrtrck c. C o t t o l ~  
Mills, 516, 517. 

.illcgations that lessor of filling btntion, upon ascertaining that the septic 
tank thereon was inadequate, paid p r t  the cost of con:rtrncting an open pit 
on tlie adjacent vacant lot belonging to one of lessees, the pit being connectetl 
with the septic tank to take care of the overflow, that the pit was allowed to 
bet20me coneenled by weeds, t5tc., and thnt plaintiff's intettate, a boy five years 
old, who lived on adjoining premises, fell into the pit and was dron.ned, there 
having been no warning of the dunger given his parents, held to state cause of 
aclion against lessor as  well as  lrssees. TI'ello~8 c. Sherf  i l l ,  534. 

§ 4b. Distinction Between "Licensee" and "lnvitee." 

The distinction between a licensee and an invitee does not depend upon 
whether there is an "invitation" to come on tlie p remis?~ ,  but is determined 
by the nature of the business bringing him to the premises, an invitee being a 
person who goes upon the premises for the mutual benelit of himself and the 
person in possession. whose visit is of intwest or advantage to the inritor, 
while a licensee is one who goes upon the premises for his own interest, con- 
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venience or gratification with the consent of the person in possession, and is 
neither a customer nor a servant nor a trespasser. Pafford v. Construction 
Po., 730. 

Plaintiff was a salesman for a wholesale building material house. In  order 
to  sell certain goods to a retailer he agreed to obtain a purchaser for the 
retailer, and pursuant thereto procured a subcontractor to buy the goods from 
the retailer upon the condition that plaintiff inspect the material a t  the first 
opportunity as  it was being used in construction work. In  performing the 
\vorli the subcontractor was an independent contractor. Held: Plaintiff, in 
making the inspection of the materials a s  they were being used in the con- 
struction of a building was a t  most a mere licensee of the main contractor in 
possession of the premises. Ibid. 

s 4c. Duty and Liability to  Licensees. 
The owner or the person in possession of the premises is not under duty to 

a licensee to maintain the premises in a safe or suitable condition or to lvarn 
him of hidden dangers or perils of which the owner has actual or implied 
knowledge, his duty to the licensee being merely to refrain from doing the 
licensee willful injury and from wantonly and recklessly exposing him to 
danger. Pafford 1;. Cor~structiofi Co., 730. 

Evidence held insufficient to be submitted to jury in this action by licensee 
to recover for injury sustained in fall down elevator shaft, since, even con- 
ceding there is evidence of breach of duty owed to licensee, the evidence dis- 
closes contributory negligence barring recovery as  matter of law. Ibid. 

g 4d. Duty and  Liability t o  Invitees. 
The proprietor of a store is not an insurer of the safety of its patrons but 

is under duty to exercise due care to keep the premises in a reasonably safe 
condition and to give warning of any hidden peril. Brtilc~r v. Montgomerl/ 
Ward & Co., 368. 

In order to hold a proprietor responsible for injury to a patron caused by 
some article or substance on the floor a t  a place where customers may be 
expected to walk. the customer must show that the proprietor either placed 
or permitted the substance to be there, or knew or by the exercise of due care 
should have known of its presence in time to have removed the danger or 
given warning of its presence. B r o z o ~  v. Mtintgomcry Ward & Co., 368; 
ScA winglc L-. ICellenbc7rgcr, 357. 

Evidence llcld insufficient to be submitted to the jury on the issue of defend- 
ant proprietor's negligence in maintaining stairs. Schwingle c. Kellenbergw, 
577. 

§ 7. Intervening Xegligence. 
Whether intervening active negligence on the part of another or others is 

such as  to insulate the primary negligence is basically a question of proximate 
cause, and the primary negligence is  not actionable if it mould have produced 
no injury except for such intervening negligence and if the intervening negli- 
gence is not rensonably foreseeable, but if the intervening acts or omissions 
are reasonably foreseeable, the primary negligence will be held to act through 
such intervening causes and to be the proximate, or one of the proximate 
causes of the injury. Butner c. Spcaae, 82. 

§ 9. Anticipation of Injury;  Foreseeability. 
Evidence held not to show any negligent act committed by defendant club 

from which it  might foresee that plaintiff would be injnred by premature 
explosion of fireworks. O'Scil 1'. Brtrs~ccll, 361. 
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5 16. Pleadings. 
Allegations that defendant sold a defective gasoline and kerosene stove to a 

customer who advised defendant that he was familiar xith the mechanism of 
the stove and thought he could repair same so that it  might be safe for use, 
that some time thereafter the stove exploded in the customer's apartment 
causing Are which spread to plaintiff's al~artment, without allegation of any 
specific defect in the stove proximately cansing the damage alleged, is 7wld 
insufficient to state a cause of action. Da~iiela 1.. X o n t g ~ m c ~ ~ ~  Ti'ard & Co., 768. 

§ 1Da. Sufficiency of Evidence and Sonsuit on Issue of Negligence. 
Evidence that bottle containing soft drink prepared 11y defendant manufac- 

turer exploded in customer's hand, and that other bottles prepared by defend- 
ant  a t  about same time exploded in retailers' stores, 7m'd to take case to jury. 
Bs1tke~a:i  r. Uottlilrg Go., 552. 

Defendant club attempted to put on a fireworks display. Plaintiff, a mem- 
her of the club, while acting as  a member of the committee in charge of the 
display, was injured when a bomb, which mas suppo~ed to ascend 600 feet 
in the air  before exploding, failed to asclend properly and esplodcd on the 
gronnd. Held: There is no sufficient evidence of any negligent act committed 
by defendant from which it could foresee that injury n a s  likely to occur, mid 
clefendant's n~otion to nonsuit was properly granted. Cb'Seil v. Braswell, 561. 

Plaintiff was injured \ v h ~ n  the motorcar npon which lie and other employees 
of defendant railroad company were being transportel to work collided on 
the tracks with ti motorcar of defendant telegraph company. H c l d :  The mo- 
tion of the defendant telegraph company for jndgmeni a s  of nonsuit should 
have been allowed, there being no evidence' in the record upon which it  might 
be held for negligence, but the evidence was properly submitted to the jury 
npon the issue of the negligence of defendant r:~ilro:ld company. Uri t tc l i )~  
c .  R. R., 737. 

19d. Nonsuit on Ground of Intervening Negligeme. 
Whether the intervening actire negligent-e of a person is such as  to insulate, 

a s  a matter of la\\,, the primary negligencae of another is a difficult question, 
but the principle of in~nlatiiig negligence is a wholesome one and must be 
applied in proper instanceq. and nonsuit on gronnd of intervening negligence 
\\as properly granted in this case. R~rtrrc r r .  Spcr~ac', 82. 

§ 20. Instructions. 
A11 instruction on the issne of contrihntory negligence to the effect that 

plaintiff would not he entitled to recovery if his negligence was the proximate 
ctlusr of the injury lwld for error in failing to charge on the question of con- 
curring negligence that recwvery would albo be barred if plaintiff's negligence 
was one of the proximate causes of the injury. B r o w !  v. Montgomeru W a r d  
4 Co., 365. 

SUIS.4Z;CES. 

4. Actions to Abate and for Damages. 
In this action for damages resulting from the pollnticn of a stream r~uining 

through plaintiff's land, the csourt held that plaintiff was not entitled to per- 
manent damage, but instructed the jury that the measLre of damage was the 
difference in the value of plaintiff's land immecliately before and after the 
pollution of the s t reml plus resulting inconvenience and annoyance suffered 
by plaintiff from the date of the pollntion of the stream to the (late of trial. 
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Held:  Defendant appellant is entitled to a new trial for the inadvertent error 
of the court in including in the charge on the issue of damages the rule for 
the admeasurement of permanent damage. Oates v. Mfg. Co., 488. 

g 5. Actions fo r  Damages for  Maintenance of Permanent  Nuisance. 

Where, in an action for  damages to  plaintiff's land resulting from a perma- 
nent nuisance which is protected by the power of eminent domain or because 
of the exigent public interest may not be abated, award of permanent dam- 
ages is made upon demand of plaintiff, defendant acquires a permanent ease- 
ment entitling him to continue to maintain the nuisance in the same manner. 
Brutof? 2,. Light Co., 1. 

1 0  Padlocking Premises Used in Operation of Nuisance Against Public 
Morals. 

In  an action to abate a nuisance against public morals under the provisions 
of Michie's Code, 3180, et seq., lessors of the property are  entitled to the sub- 
mission of an issue a s  to whether they knew the lessee was operating a public 
nuisance thereon before personal judgment is rendered against lessors taxing 
them with the cost and padlocking the premises, such personal judgment 
against them being justified only if they knew or, by the exercise of due dili- 
gence, should have ltnown of the maintenance of the nuisance. Barker v. 
Palmer,  519. 

A lease contract will be held to have been made in contemplation of the 
statute in effect a t  the time of the execution of the lease providing for the 
abatement of nuisances against public morals, and the lessor is subject to the 
rights of the State to padlock the premises in accordance with the statute if 
they are used in operating a nuisance as  defined by the act. Michie's Code, 
3180, et seq. Ibid.  

8 11. Sale of Property Used i n  Operation of Public Suisance. 

Where mortgagor's equity is nil, mortgagee without knowledge that prop- 
erty was used in operation of nuisance, is entitled to recover same. Habit  
v. Stephenson, 447. 

Intervener sold a cash register under a conditional sales contract and same. 
together with other chattels of the purchaser, was seized for sale upon the 
determination that the purchaser was using same in the maintenance of a 
nuisance against public morals. Upon the facts agreed intervener had no 
actual or constructive knowledge that  the cash register was used in the main- 
tenance of a nuisance. Held:  Only the eqnity of the purchaser could be con- 
demned for sale under the statute and the intervener may be charged with no 
part of the cost. Si?zclair v. Croonz, 526. 

Remedy of defendant to prevent sale of certain personalty on ground that 
it was not used in operation of nuisance is by motion in the cause and not 
by independent action to restrain sheriff from selling the property. Hitn~phrc~lj 
0. Churchill,  530. 

PARENT ASD CHILD. 

g 8. Parent 's Right  of Action for  Negligent Injury to  Child. 
A father is under duty to care for and maintain his child and, if the child 

should die during minority, to pay the funeral espenses. and ns between him- 
self and its mother, nothing else appearing, is entitled to the services and 
earnings of his child during minority, and therefore the father has a right 
of action against person negligently injuring his child to recoyer for loss of 
services of the child and pecuninry damages sustained hg him in c.oiisequenct3 
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PARENT AND CHILD-Continzaed. 

of the injury to the child, including espenses of treatment. Khite  v. Comrs. 
of Johnston, 329. 

Father may maintain action for injury to child resulting in death when 
death does not immediately follow injury. Ihid. 

PARTIES. 

§ 9, Time of Objection and Waiver. 
In an action to compel a grantee to sell certaiil timber for distribution 

among the grantor's children in accordmlce with resc>rrations and directions 
in the deed, the fact that  all the children are  not parties mill not preclude 
recovery by the children instituting the ac3tion when defendant does not request 
the joinder of the others and raises no objection until after verdict. Grcewe 
v. G?.eene, 649. 

§ 10. Joinder of Additional Parties. 
The court has the power to order additional parties made. even after jndg- 

ment. Johnston Count]! 2'. Strwurt, 331. 

PARTITION. 
§ 1. Right t o  Partition. 

A tenant in common has a right to actual partition nnless it is made to 
appear by satisfactory proof that actual partition cmnot  be made without 
injury to some or all of the parties interested. Humun v. Edwards, 342. 
8 4. Nature of Remedy and  Proceedings. 

In  a proceeding for partition in which actual pnrtition is ordered. all orders 
are  interlocutory until the decree' of confirmation. arid upon the hearing on 
the report of the commissioners. the clerk may confirm the report or set the 
same aside and order a sale, and the judge, on a p p e ~ l .  may reverse, modify 
or confirm the clerk's judgment or set aside the report and order a sale, eve11 
though another Superior Court judge had theretofore affirmed the clerk's order 
for actual partition, since the former order, being interlocutory, is not res 
judicata and is subject to be set aside or modified. lfyman v. Edwards, 342. 

Appeal mill lie from order of sale for partition. but no appeal will lie from 
order for actual partition. Ihid. 

Since clerk has jurisdiction over actual partition. he has jurisdiction to 
enter consent judgment that one of parties is owner of the land subject to 
lien for money due other parties, since such judgment amounts to private sale 
for partition. Keen v. Parker, 378. 

PLEADINGS. 

I. Comi>laint  
3a. S ta tement  of cause of action.  P e t t y  

v. Lemons. 492. 
11. Answer  

10. rounterc la lms ,  Set-Ofls a n d  Cross- 
Complaint .  Montgomery r. Blades,  
654. 

11.. Uemurrer  
14. F o r  w a n t  of Jurisdiction.  McCune 

v. Xfg. Co., 351. 
15. F o r  Fa i lure  of Complaint  t o  S t a t e  

Cause. Lumber  Co. v. Edwards ,  251. 
16. For  m i s i o ~ n d e r  of Par t ies  a n d  Causes. 

~ u r l e s o n  v. Burleson, 336; Ell is  v. 
Brown. 7 8 i .  

15. Defects Appearing on Face  of P lead-  
ing a n d  "Speaking Demurrers." Alack 
v. I Ia rsha l l  Field & Co., 55; Aldridge 
Motors v. Alexander,  750. 

19. Time of Demurr ing  a n d  Waiver  o: 

R i g h t  to  Demur.  Aldriclge Jlotors v. 
Alexander i 30 .  

20. OfRce a n d  EPlect of Demurrer .  Alack 
v. hIarshai1 Field Br Co.. 55: W h i t e  v. 
Comrs. oi Johns ton ,  329: ' p a r k s  v. 
Princeton, 361 

V. Amendment  of P leadings  
2". After decision sus ta in ing  Demurrer .  

H a r r i s  v. Eoard  of Education.  281 ;  
Scot: v. II a r  r  i s  o n, 319; Johns ton  
County v. Stewar t .  331; Cody r. 
Hovey, 40'1. 

VII. Motions R e h t i n g  t o  Pleadinge 
28. Motions for  J u d g m e n t  on Pleadings. 

Sills v. Morgan. 6 6 2 :  Redmond r. 
F a r t h i n g ,  6i8. 

29. Motions ti, s tr ike.  Whitlow v. R R 
558: Herndon v. Massey. 610: S a r i e s  
v. Loitis ,  674: Aldridge Motors v .  
Alexander 750. 
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3a. Statement of Cause of Action. 
Plaintiff may not seek to recover on a theory of liability not supported by 

allegations of the complaint. Petty 71. Lemons, 492. 

§ 10. Counterclaims, Set-Offs and Cross Complaint. 
A defendant may file a cross action against a codefendant only if such cross 

actioil is founded upon or is necessarily connected with the subject matter and 
purpose of plaintiff's action, and while C. S., 602, permits the determination of 
questions of primary and secondary liability and the right to contribution as  
between joint tort-feasors, it does not permit cross actions between defendants 
which are independent of the cause alleged by plaintiff. Jfo?ztgomer~ v. 
Hlndes, 654. 

In passenger's action for negligent injury, driver's administratris may not 
set up cause for wrongful death against codefendant. Ibid. 

14. Demurrer for Want of Jurisdiction. 
Demurrer or? tenfts to the jurisdiction was made by the corporate defendant 

immediately after the jury mas impaneled. The court reserved ruling thereon 
until after the close of all the evidence, when it sustained the demurrer. Held: 
Demurrer to the jurisdiction can be made a t  any time dnring the course of the 
trial, and the court correctly dismisses an action whenever it  perceives that it 
has no jurisclictio~l thereof. McCu?ze v. Yfg. Co., 351. 

1 Demurrer for Failure of Complaint to State Cause. 
h d e m ~ ~ r r e r  for failure of the complaint to state a cause of action is prop- 

erly overruled if the complaint in any aspect stateq facts entitling plaintiff to 
relief, even though the complaint fails to specifically pray for the particular 
relief to which the facts alleged entitle plaintiff. Luniber Co. v. Edwards, 231. 

5 16. Demurrer for Misjoinder of Parties and Causes. 
1)emurrer for misjoinder of parties and causes should have been sustained. 

all of ilt>fendants not being necessary parties to each of the several causes 
alleged. Burlcson c. Uurleso~i. 336. 

Where there is a misjoinder of parties and causes of action a severance is 
not permissible and the action must be dismissed upon demurrer without preju- 
dice to plaintiffs' rights to prosecute their several claims in separate actions 
agaii1.t the various defendants, grouped according to their interest in the 
property. Ibid. 

('auses alleged held not to affect all parties, and cause in tort was joined 
with causes on contract, and demurrer was properly sustained. E l l ~ s  2;. 

I3roz01. 787. 

I .  Defects Appearing on Face of Pleadings and "Speaking" Demurrers. 
Only defects appearing upon the face of the complaint can be taken aclran- 

tage of by demurrer. Mack v. Xarshall Field 6 Co., 55. 
Waiver of breach of warranty in sale by failure to bring defect to seller's 

attention in apt time cannot be raised by demurrer, but must be pleaded bj 
way of answer. Sldridge Motors v. dlcxander, 750. 

§ 19. Time of Demurring and Waiver of Right to Demur. 
Defendant may demur ore tcnzts a t  any time on the ground that the com- 

plaint fails to state a cause of action. S l d r i d g ~  34otors v. Alexander, 730. 

20. Omce and Effect of Demurrer. 
d demnrrer tests the sufficiency of a pleading, admitting for the purpose 

facts properly alleged and relevant inferences of fact deducible therefrom, hut 
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Fact that charitable institution had obtained indemnity insurance held 
irrelevant upon contention that activity in suit was not charitable enterprise, 
and also i r r e l e ~ a n t  upon qnestion of its liability in tort, and were properly 
stricken. Ib id .  

The test upon a motion to strike is whether the alleged matter is competent 
to be shown upon the trial. Saules 2;. L o f t i s ,  674; W h i t l o w  v. R. It., 568. 

In  reply to plaintiff's allegation that intestate was struck and killed by a 
tree felled by defendant, defendant admitted that as  the tree accidentally fell 
in an unforeseeable manner it accidentally struck and killed intestate, without 
fault on the part of defendant. H e l d :  The refusal of the court to grant plain- 
tiff's n~otion to strike the paragraph of the reply, or the parts thereof inarti- 
ficially setting up a defense, is not held for reversible error, plaintiff's more 
appropriate remedy being a motion to make defendant's pleading more definite 
and certain. C. S., 537, 53.5, 522, .519. 8aulea v. L o f t i s ,  674. 

I11 action for wrongful death, motion to strike allegations upon which were 
predicated tlefense that Industrial Commission had exchisire jurisdiction 
should have been granted. Ib id .  

Motion to strike held properly denied, the allegations being germane to 
plaintiff's cause of action. Aldridge Motot-e v. d l e z a n d e r ,  750. 

PLUMBING AKD HEATING C'ONTRACTOIIS. 

§ 2. Licensing and Regulation. 
Statute providing for licensing of plumbing and heating contractors held 

not to apply to journeymen plumbers. S. v. Mitchel l ,  244. 

PHISClPAL AND AGEXT. 

7. Evidence and Proof of Agency. 
Seither the fact of agency nor its scope can be proven by acts and declara- 

tions of the alleged agent, and ordinarily such acts and declarations are  not 
admissible until evidence of agency aliundc has been offered, but the order 
of proof rests largely in the discretion of the trial court. D ' d r m o u r  n. H a r d -  
w a r e  Co. ,  568. 

The fact of agency and its scope may be proven by the direct testimony of 
the agent. Ib id .  

Testimony of declarations of alleged agent relating to fact and scope of 
agency held competent to contradict agent's testimony. Ib id .  

a 10.. Liability of Principal fo r  Wrongful Acts of Agent. ( I n  driving 
automobile see Automobiles.) 

A master or principal is liable for a tort of his servant or agent committed 
in the course of the employment or scope of the authority and in furtherance 
of the superior's business. D'Artnour v. H a r d w a r e  Co. ,  668. 

In  this action for malicious prosecution, the evidence, considered in the light 
most favorable to the plaintiff, 18  held sufficient to he submitted to the jury 
11pon the question of whether the acts of defendant's agent in procuring the 
warrant and prosecuting plaintiff were done in the course of his employment 
and within the scope of his authority a s  agent of defendant. Ib id .  

The charge of the court on the question of liability of a principal for the 
tortious act of his agent l fc ld iw accord with the principles enunciated in 
Diclierson o. Refining Co. ,  201 S. C . .  90, and without error. Ib id .  
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P R I S C I P A L  B S D  SURETY.  

Ba. Bonds of Public OAicers. 
Under the provisions of C.  S., 354, the sheriff and the surety on his official 

bond a re  liable for the wrongful death of a prisoner resulting from the negli- 
gence of the jailer in locking the prisoner, in a weake~ed  condition, in a cell 
with a person whom the sherid and the jailer knew to be violently insane, 
and who assaulted the prisoner during the night, infl cting the fatal injury. 
Dunn v. Swanson, 279. 

The surety on a bond of a delinquent tax collector is not liable for an arrest 
made by the collector in order to force the payment of a delinquent tax, since 
such act of the tax collector is not done under color of his office and does not 
come within the condition of the bond that he should "well and truly perform 
all the duties of his said office." H e n r ~  c. W a l l ,  363. 

The liability of the principal and surety 011 an official bond is to be deter- 
mined by the language of the contract and cannot be enlarged beyond the 
scope of its definite terms, and the provision that  the principal should "well 
and truly perform all the duties of his office" includes only acts done under 
colore onciz and does not impose the obligation that  the principal mill commit 
no wrong nor do anything not authorized by law. I b  d. 

ji 7. Bonds for  Public Construction. 
Codefendant of contractor is not entitled to joinder of surety on contractor's 

bond for public construction in action by third person to recover for alleged 
negligent injury. Caaamos-Wright Co. a. Bluthe BI-OJ. Co., 583; Broadhurst 
11. Bluthe Rros. Co.. 585. 

ji 12. Discharge of Surety by Extension of Time lo, o r  Giving of Addi- 
tional Security by, Principal. 

Ordinarily, a compensated surety is not relieved of l~ability by an extension 
of time given the principal unl?ss it  is prejudiced thereby, the rule that a 
surety is the favorite of the law applying only to gratuitous and not to corpo- 
rate sureties. Maxwell v. Ins. Co., 762. 

Corporate surety on bond for gasoline taxes held not discharge under facts 
of this case by extension of time given to principal or by additional security 
given by principal. Ibid. 

ji 15. Rights and Remedies of Sureties Against Third Persons. 
Plaintiffs, sureties on the bond of the clerk of the S ~ p e r i o r  Court, sought to 

recover in this action against the county accountant for alleged negligence 
in failing to properly audit the books of the clerk, against the members of the 
board of county commissioners for alleged negligence in employing incompetent 
:~ccountants and in failing to employ competent oneo after discovering the 
neglect of both the county accountant and the clerk, and against the members 
of the board of county commissioners a s  statutory bondsmen, C .  S., 335, in ap- 
proving the bond of the county accountant in a penal sum less than that re- 
quired by statute. Held: Defendants' demurrers were properly sustained, on 
the ground of misjoinder of parties and causes, and on the ground that the 
complaint fails to state a cause of action, there being no causal connection 
between the alleged breaches of duty and the loss sustained by plaintiffs. 
Ellis v. Brown, 787. 

PlIOCESS. 

ji 2. Issuance and Time of Service. 
Summons ill a civil action served on Sunday is invalid and does not bind 

defendant, C. S., 3958, and the status of the process i!~ the same a s  if service 
had not been made. Mint2 v. Frinh., 101. 
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!j 8. Service on Nonresident Automobile Owners. 
A nonresident wife living with her husband in another state may serve sum- 

mons on him by service on the Commissioner of Revenue under the provision 
of hlichie's Code, 491 ( a )  ( b ) ,  in her action instituted in a county in this 
State, Illichie's Code, 469, to recover for injuries sustained in an automobile 
accident which occurred in this State and which resulted from his alleged 
negligence. -4 lberts v. Alberta, 443. 

Evidence held to support finding that auto was under control, express or 
implied, of nonresident corporate defendant. Crahtree v. Sales Co., 687. 

g 12. Alias and  Pluries Summons and Discontinuance. 
When the original summons is invalid, plaintiff is entitled to have alias 

summons issued within 90 days next after the date of original summons, C. S., 
480, but in order to prevent a discontinuance alias and pluriee summonses 
must be successively and properly issued. Y i n t z  v. Frink, 101. 

Summons original in form is not constituted an alias summons by endorse- 
ment of word "alias" a t  its top. Zbid. 

Service of the original summons in this action was void because made on a 
Sunday and an "alias" summons thereafter issued was ineffective because not 
in the form prescribed by statute. Held: Upon the expiration of 90 days from 
the date of the original summons there was a discontinuance, and the court 
mas without authority thereafter to order the issuance of an alias summons. 
Zbid. 

PUBLIC OFFICERS. 

§ 2. Power t o  Appoint. 
General Assembly has power to create and appoint members of county high- 

way and sinking fund commissions. Freeman v .  Comrs. o f  JIudison, 209. 
General Assembly has power to appoint county tax manager. Zbid. 
General Assembly has power to  prescribe time when sheriffs-elect shall 

qualify and be inducted into office. Freeman v. Board of Elections, 63. 
Ch. 322, Public-Local Laws of 1931, creating a board of health for Madison 

County being void, such board is without authority to appoint county physi- 
cian. Sams v. Comrs. of Madison, 284. 

§ 3. Nature of Rights i n  Public OfRce. 

Public offlce is not a property right, nor is the right to stand for election, 
and therefore when Legislature extends term of public office of incumbent 
register of deeds from two to four years, no one has right to hare his name 
placed on ballot a t  expiration of two-year term. Penny v. Board o f  Electionu, 
276. 

An incumbent has no title in the office held by him. Eprd v. Comrs. of 
Forsyth, 691. 

4b. Constitutional Inhibition Against Person Holding More Than One 
Public Offlce. 

Ch. 341, Public-Local Laws of 1931. providing that the chairmen of certain 
county boards of Madison County shonld elect a tax manager for the county, 
merely imposes additional duties ex oflcio upon the said chairmen, and does 
not provide that any one of them should hold two public offices in violation 
of Art. XIV, sec. 7, of the Constitution of North Carolina. Freeman v. Comre. 
of Madison, 209. 
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PUBLIC OFFICERS-Continued.  

8 5b. De Facto Officers. 
The acts of the Madison County Board of Health created by ch. 322, Public- 

Local Laws of 1931, cannot be upheld on the ground that, notwithstanding the 
act is void, its members were de fac to  officers, since a dt  jure Board of Health 
for the county had been properly constituted under C. S., 7064. Satns v. 
Comrs .  of Madison, 284. 

§ 6. Tenure and Removal. 
Public officers continue in office until their successors are  chosen, and when 

the appointment is  made by the Legislature, and it  fails to provide for the 
election of successors to the offices, its appointees continue in office ~ ln t i l  the 
Legislature appoints successors or makes other provision, even after the expi- 
ration of the term of the appointment. Freeman 2;. Contrs. o f  Madison, 209. 

General Assembly may extend term of iocnmbent regi\ter of deeds. Penw!t 
2.. Roard o f  Elections, 276. 

Where the term of a public office is not Axed by statute or the Constitutio~l, 
the appointing authority has the power, as  an incident to the power of appoint- 
ment, to remove its appointee a t  will without cause, notice or l~enring, and 
the reinoval may be implied by the appointment of another to the office, and 
such power of removal cannot be contracted away ant1 is ~n~affected by the 
fact that the appointing authority makes :un appointment for a specified term. 
Kinsland v. M a c l i e ~ .  508. 

3 9. Procedure to Try Title to Public Office. 
Injunction is not the proper remedy to try title to pnblic office. Free trrrcn 

c. Conws. o f  %adison, 209. 

3 lo. Parties Who May Sue to Try Title to Public Office. 
Taxpayers may not maintain an action to determine title to a public office, 

neither claimant to the office being a party, since plaintiffs are  not the real 
parties in interest, C .  S., 446, hut taspayers may n~aintain suit to restrain 
commissioners from paying salaries to unauthorized persons. Freema)t I ) .  
Comrs .  o f  X a d i s o ~ t ,  209. 

QUASI-COSTRACTS. 

$j 2. Action to Recover Upon Quantum Meruit or Quantum Valebat. 
Evidence that plaintiff originated a device for use in defendant's business, 

that defendant promised to pay him well if the devicc worked, that  plaintiff 
made drawings and a model, and that  defendant corstructed the device in 
conformity therewith and used same in his business, is held sufficient to be 
submitted to the jury and to entitle plaintiff to recover the reasonable value 
of his services. T t o ? l ~ r  v. Ftrrnitttre Co., 695. 

In  the absence of an agreement a s  to the amount of tompensation to be paid 
for services rendered a t  the request of defendant, the rleasure of the recovery 
is the reasonable worth of the services rendered, based on the time 2nd labor 
cxxpended, the skill, knowledge and es~er ience  involved, and attendant circnnl- 
stances, and an instruction that plaintiff is entitled to recover the valne of 
the services to defendant is error. Ibid.  

In  an action to recover the reasonable value of plain iff's senices  in making 
drawings and  a model for a device originated by plaintiff for use in defend- 
ant's business, the use of the word "inv~~ntion" in the judge's charge on the 
issue of damages nil1 not he held for error when it  is apparent that the word 
was used in its ordinary significance a s  meaning a con1 rivance. plan or device, 
and did not refer to a patent device under the paten1 laws. Ibid.  
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QUIETIXG TITLE. 

8 1. Nature and Grounds of Remedy. 
Upon demurrer to the complaint in an action to quiet title the court is 

required to ascertain only if the complaint is sufficient to allege a cause of 
action under C. S., 1743, and when it  appears from the facts alleged that plain- 
tiffs are some of the heirs a t  law of a person who died intestate seized of a 
one-half interest in the loczts in quo, and assert title thereto, the demurrer of 
the defendants in possession of the land is properly overruled. Fisher v. 
Fisher, 70. 

RAILROADS. 

§ 10. Injuries to Persons on or Near Track. 
No presumption of negligence on the part of a railroad arises from the 

mere fact that a mangled body of a human being is found on or near the 
track. Cunzmings v. R. R., 127. 

Where, in an action for wrongful death of a person struck by a train, plain- 
tiff relies upon the doctrine of last clear chance, the burden is on him to show 
that a t  the time intestate mas struck he was down or in an apparently helpless 
condition on the track, that the engineer saw, o r  by the exercise of ordinary 
care in keeping a proper lookout, could have seen intestate in time to have 
avoided the accident, and that the engineer failed to exercise such care, which 
failure proximately resulted in the accident, and each of these essential ele- 
ments must be shown by legal evidence which raises more than a mere specu- 
lation or conjecture in order for plaintiff to be entitled to the submission of 
the issue. Ibid.  

The doctrine of last clear chance does not apply in cases where the tres- 
passer or licensee upon the track of a railroad company is, a t  the time, in 
apparent possession of his strength and his faculties, since under such circum- 
stances the engineer is  justified in assuming, up to the very moment of impact, 
that such person will get off the track in time to avoid injury, and therefore 
the engineer need not stop the train or even slacken its speed. Ibid.  

Evidence tending to show that defendant was struck and killed by a train 
on a straight and comparatively unobstructed tlacli without evidence as  to 
intestate's position a t  the time of impact is insufficient to justify the submis- 
sion of an issue of last clear chance, since the essential fact of whether intes- 
tate was down on the track in an apparently helpless condition is left in 
speculation and conjecture. Zbid. 

The evidence tended to show that intestate, while on or near the track. was 
struck and Billed by a train. In  its answer the defendant railroad company 
alleged that if plaintiff was struck or injured by its train, which it  denied, 
that intestate carelessly and negligently lay down or placed himself on the 
tracks. Held: The statement was in the alternative, and further the words 
"placed himself upon the tmcks" do not necessarily infer that he was lying 
upon the tracks, and therefore the allegation is not an admission that a t  the 
time intestate was struck he was lying on the track in a helpless or apparently 
helpless condition. Ib id .  

Evidence that intestate had been drinking, that he and his companion mere 
seen down between the rails of defendant's track, doubled up and in an 
apparently helpless condition, and that they were struck by defendant's train 
approaching along the track which was straight and unobstructed for a dis- 
tance of seven hundred feet, is held sufficient to be submitted to the jury, and 
judgmenf of nonsuit is improperly entered. Jones v. IL. R., 170. 

In  an action to recover for the death of intestate killed on defendant's rail- 
road tracks by a train, the doctrine of last clear chance applies only if intes- 
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tate was down on the tracks in a n  apparently helples3 condition; and when 
the evidence does not tend to positively establish this essential fact, but l e a ~ e s  
the matter in speculation and conjecture, i t  is insufficient to support the sub- 
mission of the issue. aeorgc r .  R. R., 684. 

RAPE. 

Q 5b. Assault on  a Female. 
An indictment charging the defendant with rape will support a verdict of 

guilty of assault upon a female when warranted by the evidence, C. S., 4639, 
4640. 8. v.  Kiziah, 3'39. 

A charge to the effect that if defendants indecently fondled the prosecuting 
kitness against her will in order to induce her to submit to them, defendants 
would be guilty of an assault upon a female but not of an assault with intent 
to commit rape, is lwld without error upon defendants' appeal from a convic- 
tion of an assault upon a female. Ibid. 

Q 8. Sufflciency of Evidence and  Nonsuit. 
Er-idence h d d  sufficient to be submitted to jury and sustain conr-iction of 

assault on a female. 8. z'. Kixinh, 309. 

RECEIVERS. 

Q 9. Title, Possession and  Liquidation of Property. 

The total assets of the insolvent corporation consisted of warehoused lumber, 
and the warehouse receipts had been pledged a s  security for loans. There 
was conflict in the allegations and affidavits a s  to whe~ her any equity in the 
property existed over and above the secured debts for the benefit of general 
creditors. The court denied the petition of a secnred creditor thnt the receiver 
abandon the property pledged to it  and that it  be allowed to liquidate same. 
H d d :  I t  will be presumed on appeal that the court fonnd facts necessary to 
support its judgment, and the denial of the secured crecitor's petition mill not 
be disturbed. Wood a. llroodbt~r~t d Pacc, Znc., 356. 

9 I!&. Priorities. 

While it is the duty of a receiver to preserve priorities, and while priorities 
a re  unaffected by receivership, in the absence of a firding that  there is no 
equity in pledged property above the debt secured, it  is not error to refuse 
the preferred creditor's petition thnt the property be turned over to it. Wood 
T. Woodblrr~ d Pacc, Znc., 356. 

Q 14. Costs and  Charges of Receivership. 

Where receiver manages and sells pledged property, the proceeds of sale a re  
chargeable with proportionate costs of receivership. Wood r .  Tiyoodb~ir~~ d 
Pnce, Znc., 356. 

REFERENCE.  
Q 3. Pleas i n  Bar. 

h plea in bar such a s  to preclude an order of compulsory reference is one 
that goes to the entire controversy and which, if found in favor of the pleader, 
bars the entire cause of action aud puts an end to the case. Brown a. C' len~cnt  
Co., 47. 

Where receipt in full satisfaction of wiiges and pewentage of profits due 
employee under contract of employment is executed prior to completion of 



ANALYTICAL INDEX. 

some of the buildings covered by the contract, and thus could not preclude 
recovery of percentage of profits on such buildings, the receipt could not bar 
entire cause, and does not preclude compulsory reference. Zbid. 

13. Right to Jury Trial Upon Exceptions in Compulsory Reference. 
While the parties to a compulsory reference must except to the order of 

reference, make exceptions to the findings of fact of the referee, and demand 
a jury trial and tender issues under such exceptions in order to preserve their 
right to a jury trial, i t  is not required that the demand and tender of issues 
be physically made immediately under each exception, i t  being sufficient if 
contemporaneously with the filing of exceptions, issues raised by the pleadings 
are  tendered based on the exceptions to the referee's findings and related 
thereto by the number of the exceptions and the number of the finding to 
which it  was taken, and a jury trial demanded as  to each of such issues. 
Brown 1;. Clement Co., 47. 

Where the facts are  not in dispute, whether a guardian is liable for interest 
on guardianship funds used by it  in its own business, and whether it is entitled 
to commissions on stocks received by it  as  guardian, are  questions of law for 
the court, and not issues of fact for the jury, and the refusal of the court to 
submit such issues tendered upon appeal from the referee is not error. Roxe 
v. Bank, 600. 

REGISTERS O F  DEEDS. 

§ 1. Appointment, QualiAcation and Tenure. 
The constitutional provision for the election of registers of deeds for a term 

of two years, Art. VI I ,  sec. 1, is subject to modification by statute, Art. VII ,  
see. 14, and therefore the Legislature has the power to make the office ap- 
pointive rather than elective, to extend the term, or to abolish it altogether, 
and even to dispossess the incumbent, since public office is not a property right. 
Pennu c. Board of Elections, 276. 

SALES. 

8 18. Waiver of Breach of Warranty. 
In  an action between dealers upon an implied warranty, the defense that 

plaintiff dealer had knowledge of the defect resulting in the destruction of the 
car in the hands of the ultimate purchaser for some time prior to its destruc- 
tion, ant1 did not notify defendant dealer until after the ultimate purchaser 
had filed suit for damages, and that therefore plaintiff was estopped to main- 
tain an action, cannot be taken by demurrer but must be raised by answer. 
Sldridgc Motors ti. Alelander, 750. 

§ 14. Express Warranties. 
Evidence that insecticide manufactured for use as  a spray indoors resulted 

in inflammation, boils and sores on the body of plaintiff where the substance 
touched her body when she used the spray as  directed, is sufficient to show 
that the insecticide was "poisonous" as  to the plaintiff within the meaning 
of that term as  used in the manufacturer's warranty. Rinzpson 1;. Oil Co., 542. 

§ 17. Parties to Warranties: Manufacturer, Retailer and Buyer. 
Where a manufacturer of an insecticide prints on the container designed for 

sale to the ultimate consumer statements that the product is not poisonous to 
human beings, such statement, since it  is made for the purpose of inducing 
the purchase of the article, constitutes a warranty from the manufacturer to 
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SALE S-Continued. 

the consumer, and the consumer may maintain a n  ac15on against the manu- 
facturer for breach of such warranty. Bi,mpaon. v. Oil Go., 542. 

(5 29. Actions for  Recovery of Purchase Price. 
Where article is totally worthless for purpose for which i t  is sold, purchaser 

may recover price paid irrespective of warranties. Edger ton  v. Johnson, 314. 

SEDUCTION. 

(5 8. SufRciency and Requisites of Supporting T e d m o n y .  
I t  is not required that the "supporting evidence" of the promise of marriage 

coincide with the testimony of the prosecutrix as  to the time the promise was 
made, since it  is not required that the "supporting evidence" be direct, ad- 
minicular proof being sufficient. S .  v. Smi th ,  591. 

SHERIFFS. 

(5 1. Appointment, Qualification and Tenure. 
The Legislature has the power to prcwribe the time when sheriffs-elect 

shall qualify and be inducted into office. Freenzan v. Board o f  Elect ions,  63. 
The term of office of sheriffs elected in 1938 is four years in conformity with 

c-onstitutional amendment in effect a t  the beginning of the term. Ibid.  
Upon vacancy in office of sheriff, county commissioners have power to make 

appointment for unexpired term. Zbid. 

(5 Sb. Liability of Sheriffs for  Acts of Deputies and Jailers. 
Under the provisions of C. S., 354, the sheriff and the surety on his official 

bond a re  liable for the wrongful death of a prisoner resulting from the negli- 
gence of the jailer in locking the prisoner, in a weakened condition, in a cell 
with a person whom the sheriff and the jailer knew to be violently insane, 
cund who assaulted the prisoner during the night, inflicting the fatal injury. 
U u n n  v. S w a n s o ~ f ,  279. 

STATE. 

(5 1. Agencies of t h e  State. 
The North Carolina Unemployment Compensation Commission is a State 

agency. Ins.  Co. t.. C n c r t ~ p l o ~ n t c n t  Cornpc'nsation Cowl., 493. 

8 2a. Actions Against the  State. 
Where the purpose of an action is to control officers of a State agency in the 

performance of their official duties, the action is against the State, and the 
fact that the individual officers are  joined does not affect this result. Ins.  C o .  
v. Cnenzplo~ntent  Con~pensatioiz  Corn., 403. 

An action cannot be maintained against the State or an agency of the State 
unless it  consents to be sued, and ordinarily express consent is prerequisite. 
Ib id .  

An action against the Unemployment Compensation Commission seeliing 
judgment that salaries paid to certain of plaintiff's employees should not be 
included in computing the amount of the contributiorts plaintiffs should pay 
under the Unemployment Compensation Act is an action against a State 
agency and directly affects the State, siiwe the amount of tax it  is entitled to 
collect is involved, and the action is properly dismissed upon demurrer, since 
there is no statutory provision authorizing such action. Ib id .  
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STATUTES. 

3 2. Constitutional Inhibition Against Passage of Special Acts. 
Chapter 322, Public-Local Laws of 1931, which undertakes to create and 

name the members of a county board of health for Madison County alone, 
which board is charged with the duty to inspect county institutions and see 
that they are  kept in a sanitary condition, and to select a physician to vacci- 
nate against disease, is a local act relating to health and sanitation prohibited 
by Art. 11, sec. 29, of the State Constitution. Sams v. Comra. of Madison, 284. 

3 5a. General Rules of Construction of Statutes. 
The cardinal rule in the construction of a statute is to effectuate the intent 

of the Legislature. Morris v. Chsvrolet Co., 428. 

g 5e. Construction of Curative Statutes. 
Ordinarily, a curative statute can validate irregular procedure only when 

the procedural requirements not complied with could have been dispensed with 
by the Legislature in the first instance, and the Legislature is without power 
to cure a defect arising from a want of authority in the court to act in the 
matter. Ward v. Howard, 201. 

§ 7. Effective Date and  Ex Post  Facto Statutes. 
Statute extending term of office of incumbent register of deeds held not an 

ex post facto statute. P e m y  v. Board of Elections, 276. 

3 8. Construction of Criminal Statutes. 
Criminal statutes must be strictly construed against the State and in favor 

of the defendant, and if patently ambiguous that  construction must be adopted 
which operates in favor of a party accused under its provisions. S. v.  Mitchell, 
244. 
§ 12. Repeal of Local Statutes. 

Ordinarily, a local statute is not repealed by a general statute dealing with 
the same subject matter, even when the general statute is  later enacted. Free- 
man v. Comrs. of Madison, 209. 

TAXATION. 

I. Conatl tutional Requi rements  a n d  Reetric- Liable. 
t ions e. Liability for Inher i tance  Taxes. 
2a. Classiflcation of Trades  and  Profes- Coddington v. Stone. 714 .  

sions for L i c e n s e a n d  Privilege VII. C ~ l l e C t i ~ n ,  Payment ,  a n d  Discharge 
Taxes.  Kenny Co. v. Brevard,  269; a n d  Subrogation 
Snyder v. Maxwell, 617. 34. Duties a n d  Authority of Tax  Collect- 

3b. Limi ta t ion  on Increase of Indebted-  ing  Omcials. H e n r y  v. Wall ,  365. 
ness. Board  of Education v. Board  VIII. Actions t o  de termine  Validity of Levy 
of Educat ion;  bl c G u i n n v. High  of T a s e s  o r  I ssuance  of Bonds  
Point,  449. 38. Remedies of Taxpayer .  

111. Definition a n d  Distinctions between b. Enjo in ing  Levy or  Collection of 
Kinds  of Taxes  Taxes. Ins.  Co. v. Unemploy- 

13. Definition of "Tax." Ins.  Co. v. Un- ment  Compensation Com., 495. 
employment  Compensation Com., 495. IS. Sale of Proper ty  f o r  Tax- 

IV. Proper ty  exempt  f r o m  Taxat ion  40.  Snle of Realty.  
19. Proper ty  of S t a t e  a n d  Polit ical  Sub- a .  Notice a n d  Par t ies  in Foreclo- 

divisions; Winston-Salem v. Forsy th  sure  Proceedings. Rosser v. Mat- 
County,  104. thews, 132; Johns ton  County v. 

20. Proper ty  of Charitable a n d  Educa-  S tewar t ,  334; Russell v. Fulton,  
t ional Insti tutions.  Odd Fellows v. 701. 
Swain,  632. b. Foreclosure of Tax  Sale  Certifl- 

V. Levy a n d  Aaaessment cates. Johns ton  County v. Stew- 
23. Construction a n d  operation of Reve- a r t .  334. 

nue Acts. Snyder v. Maxwell, 617. 42. T a s  Deeds a n d  Titles. Russell v. Ful -  
TI. Lien v. Persons Liable ton,  701. 

32. Tax Liens of Real ty  a n d  Persons 
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§ Za. Classification of Trades and Professions fo r  'Taxation. 
A municipal corporation is empowered to tax trades or professions carried 

on or enjoyed within the city, unless otherwise provided by law, Constitution 
of North Carolina, Article V, sec. 3 ;  C. S., 2677, but its classification of trades 
and professions for taxation must be based upon reasonable distinctions and 
ill1 persons similarly situated must be treated alike. Kennu Co. v. Brecnrd, 
269. 

The classification of subjects for taxation must be based upon reasonable 
distinctions and must apply equally to all within each class defined. Snuder 
2'. Yamcell, 617. 

Classifications made by the Legislature for the purpose of taxation will not 
be disturbed by the courts unless the distinctions which are  the bases for the 
classifications are  arbitrary and unreasonable, and in passing upon the ques- 
tion the courts will take judicial notice of conditions within common knowl- 
edge pertaining to the particular subject of the classification. Ibid. 

Classification of soft drinks sold by vending machines for tax a t  different 
rate than other merchandise sold by this method held valid. Ibid. 

8 3b. Limitation on Increase of Indebtedness. 
Held: Debt wad contracted during fiscal year following that  in which debt 

mas reduced, even though certificate of Secretary of Local Government Com- 
mission was not esecuted therein. Ronrd of Education v. Board of Education, 
90. 

Bonds for constrnction of municipal hydroelectric system, payable solely out 
of revenues therefrom. held not to constitute a general indebtedness of the 
city. MrGt~inn a. High Point, 449. 

Provision of law under which bonds are  issued that they should be payable 
solely from revenues of the project become a part of the city's contractual 
obligation. Ibid. 

hluni'cipality hcld not to have obligated itself to use general funds to finance 
construction of electric generating plant. Ibid. 

§ 13. Definition of "Tax." 
Contributions imposed on employers within the puriiew of the Unemploy- 

ment Compensation Act are compulsory and therefore constitute a tax, and 
they are  not rendered any less a tax by reason of the provision that  they 
should be segregated in a special fund for distribution in furtherance of the 
purpose of the act. Ins. Co. v. Unemplol~nirnt Cornpenantion Corn., 495. 

§ 19. Exemption of Property of State and  Po1itic:al Subdivisions from 
Taxation. 

Improved and unimproved property bought in by a municipality to protect 
i ts  tax and street assessment liens, and held by it  solely for the purpose of 
favorable resale, the improved property being rented out, is held subject to 
a d  ualorcnz taxes levied by the county in which t h ~  property is situated. 
Winston-Salcnl v. Forsuth Count!/, 704. 

20. Exemption of Property of Charitable and Educational Institutions 
From Taxation. 

Tasation is the rule; exemption the exception. Odd Fellozvs v. Swain, 632. 
The Legislature in exempting p r o p e r t ~  from taxat,on, Art. V, sec. 5, is 

required to observe the basic principle of equality, and exemptions allowed 
by it  must he uniform within the class ns required by Art. V, sec. 3, both 
before and after its amendment. Ibid. 
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TAXATION-Continued. 

The provisions of the Revenue Acts exemptillg property from taxation must 
be considered in connection with Art. V, sec. 5, of the Constitution, since the 
General Assembly has no power to exempt property from taxation beyond the 
permissive power granted it  by this section. Ibid. 

Property held by charitable organization for commercial purposes is not 
exempt from taxation. Ibid. 

8 23. Construction and  Operation of Revenue Acts. 
All of the subsections of section 130, chapter 158, Public Laws of 1939, must 

be construed in p a ~ i  materia, and upon such construction it is held that the 
section discloses the legislative intent to impose a license tax of $30.00 on slot 
machines vending soft drinks as  an exception to the general classification of 
mechanical rending machines. Snyder v. Muxzcell, 617. 

g 32e. Liability for  Inheritance Taxes. 
Under the provisions of the will in suit the entire beneficial interest in the 

estate vested in testator's three sons upon testator's death with the right of 
full enjoyment postponed until the termination of the trust. One of the sons 
died during minority, prior to the termination of the trust, leaving his two 
brothers a s  his sole heirs a t  law. Held: The surviving brothers took under 
the laws of descent and distribution and the estate so inherited is subject to 
the appropriate State and Federal inheritance taxes and is encumbered by 
the lien for such taxes. Coddington v. Stone, 714. 

g 34. Duties and  Authority of Tax Collecting Officials. 
Ordinarily, the nonpayment of taxes is not a criminal offense, and if a 

delinquent tax collector arrests a person in order to enforce the payment of 
a delinquent tax, the tax collector is not acting under color of his office but i s  
acting beyond his official authority and therefore in his individual capacity. 
Henry v. Wall, 363. 

8 38h. Enjoining Levy or  Collection of Taxes. 
The statutory remedies and procedure provided a taxpayer before a State 

board must first be exhausted by him in the time and manner provided before 
resort to the courts, and where adequate remedies for judicial review are 
provided they are  exclusive. Ins. Co. v. rnenzplollmcnt Compensation Corn., 
495. 

Injunctive relief will not lie directly or indirectly to restrain collection of 
unemployment compensation tax. I b i d .  

8 40a. Sotice and Parties in  Foreclosure Proceedings. 
Taxpayer may not enjoin foreclosure of lands for taxes on ground of mis- 

management of its flscal affairs by the taxing unit. Rosser v. Matthews, 132. 
The procedure to attacli judgments of foreclosure of lands for nonpayment 

of taxes on the ground of want of sufficient notice of such judgments is by 
motion in the cause and not by independent action against the commissioner to 
restrain him from selling the lands as  directed by the judgment. Ibid. 

Owners of property or those having registered liens thereon are  not bound 
by judgments in tax foreclosure suits in which they are  not parties, and they 
are  not barred by the judgment therein from asserting their rights in the 
property or from setting up defeuses to the action, but they may be joined a s  
parties upon motion even after sale by the commissioner under the decree of 
foreclosure. Johnston County v. Stewart, 334. 

Parties acqniring interest in land until after foreclosure of tns  sale certifi- 
cate and execution and registration of commissioner's deed are charged with 
notice, and were not proper parties to foreclosure. Russcll 1.. F~tl ton,  701. 
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8 40b. Foreclosure of Tax Sale Certiflcates. 
In  an action to foreclose a tax sale certificate, a deswiption of the property 

a s  "4 lots lying and being in Banner Township, Johnston County," is insuffi- 
cient in itself and does not refer to anything extrinsic which might render 
the description certain, and a demurrer to the complaint containing such de- 
scription should hare been sustained. Johnston Countu v. Stetcart, 334. 

Ij 42. Tax Deeds and Titles. 
Plaintiff, the purchaser of property a t  the foreclosure. of the tax sale certifi- 

cate in regular proceedings, is held entitled to the can:ellation, as  a cloud on 
title, of a deed executed by the taxpayer on the day subsequent to the execu- 
tion and registration of the commissioner's deed to plaintiff, defendants being 
charged with notice, and it not being necessary that they should hare been 
made parties, since they acquired no interest in the 1:und until after the t a s  
lien had been foreclosed. Rftsvcll 2;. E'ulton, 701. 

TORTS. 

(Particular torts see particular titles of torts.) 

8 8a. Fraud and Duress in Procuring Release. 

Plaintiff attacked the releases set up by defendant employer on the ground 
that  they were proc~ired by fraud. Held: Previous releases signed by plaintiff 
for prior accidents, offered to show that plaintiff had knowledge of what the 
releases in contro~-ersy were, were properly excluded a s  irrelevant, and fur- 
ther, evidence of fraud in the procurement of the releases in controversy was 
properly submitted to the jury. Brittain c .  R. R., 737. 

TRIAL. 

I. T i m e  of Trial ,  Notice, a n d  Pre l iminary  
P r o r e e d i n ~ s  

27a.  Peremptory  Ins t ruc t ions  in General .  
W a r r e n  v. Ins.  Co.. 705. - - - - -  - 

2. Call of-cases.  Roedlger v. Sapos,  95. 
111. Reception of Evidence  

13.  Order  of Proof. D 'Armour  v. H a r d -  
w a r e  Co., 568. 

17 .  Admission of evidence competent  for 
restricted DurDose. D'Armour v. H a r d -  
ware  Co.. 568..  

I \ .  Province of Court  a n d  Ju ry  
19 I n  regard  to  Evidence W a r r e n  v 

I n s  C o ,  7 0 5 ,  Bri t ta in  v R. R ,  737. 
v. N o n ~ u i t  

21. Time a n d  Necessity of Motions t o  
Nonsuit  a n d  Rendition of J u d g m e n t .  
Bruton  v. L i g h t  Co., 1. 

22b. Consideration of evidence on mo-  
tions to  Nonsuit. B a r n e s  v. Wilson, 
1 9 0 ;  D'Armour v. H a r d w a r e  Co.. 568. 

24. Suftlciency of Evidence.  W a r r e n  v. 
Ins.  Co.. 7 0 5 ;  Bri t ta in  v. R .  R., 737. 

YI. Directed Verdict  a n d  Peremptory  In-  
s t ruc t ions  

27b.  Directed Verdict in Favor  of P a r t y  
Having  Burden  oi Proof. B a r r e t t  v. 
Willinmq 176 . . . . -. - . - , - . * . 

1-11. I n s t ~ c t i o n s  
29c.  Instructions on Burden  of Proof .  

Jones  v. Waldroup, 178. 
31. E x ~ r e s s i o n  of O ~ i n i o n  bv Court  in 

c h a r g e .  ~ c ~ l a m ; o c h  v. 1ke Co., 1 0 6 ;  
B r i t t a ~ n  v. R. R.. 737. 

32. Reques ts  for Instructions.  Clarke  v. 
J la r t in ,  440. 

36. Construction of Instructions.  Greene 
v. Greene, 649. 

1'111. Issues 
37. F o r m  a n d  Suftlciency of I s s u e s. 

Greene v. Greene, 6 4 9 ;  Clinard v. Ker-  
nersville. f 8 6 .  

39. T i n d e r &  Issues. H I ~ I  v. Young, 1 1 4 ;  
Saieed v. Abeyounis, 644.  

40. Objections a n d  Exceptions to  Issues.  
Hill  v. YoLng, 114. 

$ 2. Call of Cases. 
An appeal from the judgment of a justice of the pezce in a summary eject- 

ment has precedence orer all other cases except those involving exceptions to 
homesteads, C .  S., 2.773, and is properly called upon demand a t  the beginning 
of the term of the Superior Court commencing next af -er the docketing of the 
appeal. Rocdiger v. Snpos, 95. 



ANALYTICAL INDEX. 

§ 13. Order of Proof. 
The order of proof rests largely within the discretion of the trial court. 

D'Armour v. Hardware Co., 568. 

§ 1 Admission of Evidence Competent for Restricted Purpose. 
Where evidence is competent for a restricted purpose, i t  is incumbent upon 

the adverse party to request that its admission be restricted, and in the 
absence of such request its general admission will not be held for error. 
D'Arnzour 2;. H a r d ~ a r e  Co., 568. 

Where incompetent evidence is admitted orer objection, and later during the 
trial such evidence becomes competent for the purpose of contradicting and 
impeaching a witness, i t  is incumbent upon the adverse party, upon the evi- 
dence becoming competent for the restricted purpose, to request that  its admis- 
sion be so restricted. Ibid. 

§ 19. Province of Court and Jury in Regard to Evidence. 
Sufficiency of evidence is question of law for the court. Warren u. Ins. Co., 

706. 
The weight of the evidence is  for the determination of the jury. Brittain 

v. R. R., 737. 
21. Time and Necessity of Motions to Sonsuit and Rendition of Judg- 

ment. 
The trial court denied defendant's motions to nonsuit a t  the close of plain- 

tiff's evidence and a t  the close of all the evidence, but during the progress of 
the argument reversed itself and entered judgment a s  of nonsuit. Held: The 
matter was in  fieri until rendition of a verdict, and the plaintiffs' contention 
that the court, hnving denied the motion a t  the conclusion of all the evidence, 
was without power to grant it  thereafter, is untenable. Bruton v. Light Co., 1. 

§ 2Bb. Consideration of Evidence on Motions to Konsuit. 
Upon motion to nonsuit, the evidence tending to support plaintiff's cause of 

action will be considered in the light most favorable to plaintiff, and he is 
entitled to every reasonable inteildment thereon and every reasonable inference 
therefrom. C. S., 567. Barnes v. Wilson, 190; D'drmour v. Hardware Co., 568. 
§ 24. Sufficiency of Evidence. 

Where the substantive testimony is insufficient to be submitted to the jury 
upon the fact in issue, evidence competent only for the purpose of corrobora- 
tion or contradiction of the substantive testimony cannot justify the submis- 
sion of the issue to the jury. Warren v. Ins. Co. ,  705. 

Where there is any evidence to support plaintiff's case, i t  must be submitted 
to the jury. Brittain v. R. R., 737. 

§ 27a. Peremptory Instructions in General. 
Where there is no conflict in the evidence, whether it  is sufficient to prove 

the fact in issue is  a question of law for the court, and when only one infer- 
ence can be drawn therefrom, the court may properly charge the jury to 
answer the issue accordingly if they believe the evidence. Warren v. Ins. Co., 
703. 
g 27b. Directed Verdict in Favor of Party Having Burden of Proof. 

It is rarely, if ever, permissible for the court to direct a verdict in favor 
of a party upon whom rests the burden of proof. Rarrett  v. Williams, 175. 

§ 29c. Instructions on Burden of Proof. 
Instruction held for  error in failing to charge that burden was on defendant 

to prove affirmative defense. Jonrv .r;. Ti7aldroup, 178. 
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g 31. Expression of Opinion by Court in  Charge. 
The remarks of the trial court upon being interrupted during his charge to 

the jury by a witness interested in the event, who sought to correct a n  inad- 
vertence in a statement by the court, C. S., 401, held not to disparage or dis- 
credit the witness so as  to constitute prejudicial error. JfcClamroch v. Ice Co., 
106. 

Exceptions to the charge on the ground that the court unduly dwelt upon 
the contentions of plaintiff are  not sustained, it  appearing from an examina- 
tion of the entire charge that defendant was not prejudiced or discriminated 
agaiust in the mnnner in which the contentions were stat~ld. Rrittain v. R. R., 
737. 

§ 82. Requests for  Instructions. 
It is error for the court to refuse to give in substance, a t  least, a requested 

instruction on a material phase of the case arising on the evidence. Clarkc 
v. Martin, 440. 

8 36. Construction of Instructions. 
'The charge of the court mill be construed contestuallj a s  a whole. Grectic 

v. Greew, 649. 

g 37. Fornl and Sufflciency of Issues. 
Where the issue submitted is determinative of the controversy and embraces 

a11 real matters in dispute and enables the parties to present every material 
phase of the controversy, it is sufficient, and a party may not complain be- 
cause a particular issne was not submitted when he has not tendered such 
issue. Grcene ti. Grcc?fe, 649. 

An issue will be construed with reference to the pleadings, evidence and 
charge of the court pertinent thereto. Clinurd 2%. A-wner.r~'ille, 686. 

§ 89. Tender of Issues. 
Where issues submitted present to the jury all determinative facts presented 

by evidence and pleadings, refusal to submit another issue tendered is not 
error. Hill 2;. Young, 114; Saiccd v. Abcyoltflis, 644. 

When there is no sufficient evidence to support issue tendered, refusal to 
submit same is not error. Greeife 2;. Grcenc, 649. 

§ 40. Objections and Exceptions t o  Issues. 
A party tendering an issne which is submitted cannot thereafter complain 

of the form of the issue. Hill 2). Yoitng, 114. 

TRUSTS. 

8 6b. Power to  Mortgage Property. 
Courts of equity hare the power to authorize the trustees of a charitable 

trust to mortgage the trust property when, by reason of changed conditions, 
such action is necessary to effectuate the purpose of thil trust and preserye 
the trust property, and prevent depreciation which would eventually render 
the property useless and  thus result in the loss of the be1 evolent undertaking. 
Bond v. Tarboro, 289. 

Facts of this case hcld to sustain judgment anthorizing trustees to mortgage 
property of charitable trust. Ibid. 

a 11. T e r n h a t i o n  of Trus t  and Distribution of Estate. 
While a court of equity may have the power to termillate a trust and dis- 

tribute the trust property prior to the happening of the contingency prescribed 
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by testator for the termination of the trust, when such action is necessary or 
expedient, or when consented to by all the interested parties, i t  is error for 
the court to do so upon consent of only a few of the beneficiaries and in the 
absence of any showing of necessity or expediency. Trust Co. v. Laws, 171. 

The failure of beneficiaries to file answer to a suit praying for a construc- 
tion of the will creating the trust and for the advice and instructions of the 
court in administering same, cannot be construed as  a consent to the modifica- 
tion or the termination of the trust. Ib id .  

In  an action to modify or terminate a trust, unborn infants who might have 
some contingent interest in the assets of the trust should be represented by a 
guardian ad  litenz. I b i d .  

UTILITIES COJIMISSIOX. 

8 2. Jurisdiction. 
Certificate of convenience from Utilities Commissioner held necessary to 

construction of municipal electric generating plant. X~PTuinn v. H i g h  Point, 
449. 

VENUE. 

8 3. Objections to  Venue and Waiver of Right  t o  Object. 
A motion for change of venue as  EI matter of right, made after expiration of 

time for filing answer, is properly denied on the ground that the motion was 
not made in apt time. C. S., 470. Calcagno 1; .  O v e r b y ,  323. 

A defendant's motion to estend the time for him to file answer, allowed by 
consent, is an acceptance of the jurisdiction of the court and waives such 
defendant's right to move for change of venue as  a matter of right. Ib id .  

WATERS AS11 WATER COCIISES. 

3 7. Sudden Release of Ponded Waters. 
T17hile the owner of a dam is not required to anticipate and is not ordinarily 

liable for damages resulting from unprecedented storms and floods, it  is 
required to exercise ordinary care in anticipating flood conditions from an 
ordinary freshet such as  might be reasonably espected or foreseen, and may be 
held liable for damages resulting from its negligence in failing to guard 
against any undue acceleration or retardation of the flood water. Bruton c. 
Light Co.. 1. 

While the owner of a dam is not liable for damages arising from an unprece- 
dented storm or flood. it may be held liable for damages resulting from its 
negligence in manipulation of the dam causing undue acceleration or retarcla- 
tion of the flood water, the lower proprietors being entitled not to have the 
flood waters substantially augmented by the sudden release of large quantities 
of flood water from the dam, and the upper proprietors being entitled not to 
have flood damage increase by any undue retardation of the flood water, hut 
the owner of a dam may not be held liable for damages resulting from an 
unprecedented flood when it neither unduly accelerates in speed nor increases 
the quantity of water flowing from t!le dam, nor unduly retards the water 
above the dam, hut manipulates the dam so that the water flowing from the 
dam is equal to that flowing into the pond above the dam. Ib id .  

Evidence held insufficient to show thrit damages to plaintiffs' land during 
nnprecedented flood resulted from any negligent operation of defendant's dam. 
Ib id .  
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WATERS AND WATER COURSES-Continued. 

Evidence sustaining plaintiff's allegations to the effect tha t  defendant power 
company permitted water from several days rain to zradually accumulate 
back of its dam until the dam was endangered, and then suddenly opened the 
floodgates of the dam, resulting in the overflow of plaintiff's lands to his 
damage, ie held sufficient to be submitted to the jury in plaintiff's action to 
recover for the negligent operation of the dam, and the granting of defendant's 
motion to nonsuit is error. Koone v. Power Corp., 286. 

5 11. Acquisition of Easement by Payment of Permanent  Damage. 

Where, in an action for damages to plaintiff's land re!mlting from a perma- 
nent nuisance which is protected by the power of eminent domain or because 
of the exigent public interest, may not be abated, award of permanent damages 
is made upon demand of plaintiff, defendant acquires a permanent easement 
cwtitling him to continue to nlaintain the nuisance in the same manner. 
Bi-uto?l t.. Light Co. ,  1. 

WILLS. 

S l a .  Nature and Requisites of Testamentary Disposition of Property. 

A will, to be sufficient in law to convey any estate, real or personal, must 
hare been written in the testator's lifetime and signed by him, o r  by some 
other person in his presence and by his direction, and subscribed in his pres- 
e ~ c e  hy two witnesses a t  least. C. S.. 4131. Paul 1.. Dat'cnport, 164. 

right to dispose of' property by will is not a natural right, but is one 
conferred and regulated by statute, and an instrument is effectual as  a testa- 
mentary disposition of real or personal property only if executed and pro- 
bated according to law. Ibid. 

A codicil must be executed with the same formality as a will, and the re- 
quirements of the statute must be strictly observed. Ibid. 

A writing attached to a duly executed will cannot bt considered a part of 
the will when it  appears that  it  was written a t  a date subsequent to the 
execution of the will. Ibid. 

8 7. Signature of Testator. 
I t  is not required that testator subscribe the will, i t  being sufficient if his 

name appears in his handwriting in the body 6f the will. Paul v. Davenport, 
154. 

When it  appears that a writing attached to a duly execnted will was exe- 
cwted subsequent to the will and that testatrix did not write her name in the 
writing attached, the writing is not signed by testatrix and is ineffectual a s  
a codicil. Ibid. 

S 8. Subscription of Witnesses. 
Witnesses to a will must write their name a t  the end c,f the instrument after 

it is written and after it is acknowledged by the testator. C .  S., 4151. Paul 
v. Davenport, 154. 
A writing attached to a duly execnted mill but written subsequent to the 

execution of the will cannot be effectual as  a codicil since it is not subscribed 
by witnesses. Ibid. 

5 16. Probate. 
In probating a will, the clerk is required to talie in writing the proof and 

examinations of the witnesses touching the execution of ):he will and to embody 
the substance of such proof and examination in his certilicate of probate which 
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must be recorded with the will, C. S., 4143, and no will is effectual to pass 
title to real estate until duly probated in the proper county and recorded in 
the office of the Superior Court clerk of the county in which the land is  
situate, C. S., 4163. Paul v. Davenport, 154. 

8 31. General Rules of Construction. 
The law favors the early vesting.of estates. Coddington v. Stone, 714. 
The presumption is that  testator intended to dispose of his entire estate, 

and the instrument will be construed to avoid partial intestacy. Ibid. 

8 3312. Vested and Contingent Limitations and Defeasible Fees. 
Testator devised certain of his lands to each of his living children and 

devised the share of his deceased daughter to her children for life with the 
remainder over to their children, if any, and if none then by ulterior limita- 
tion to testator's children. Held: The ulterior limitation over to testator's 
children was to take effect only upon total failure of lineal descendants of 
testator's daughter, and upon the death of one of the grandchildren without 
issue the land goes to the children of the other deceased grandchild per capita. 
Lamm v. Mayo, 261. 

Testator had more than two children, and devised the land in question to 
two of them, with provision that if either should die without "an heir that 
his share of said property be the property of the surviving brother." Held: 
Each of the devisees took a one-half interest in fee a s  tenant in common, 
subject to be defeated upon death without issue, and a contingent remainder 
interest in his brother's share, i t  being apparent that the word "heir" was not 
used in its technical sense, but that testator intended i t  to mean issue or 
lineal descendants. Thames v. Goode, 639. 

The will in question devised all of testator's estate, real and personal, in  
trust for testator's three children by name and not a s  a class, with provision 
that when the youngest child should reach the age of twenty-one the estate 
should be divided into three parts and one part turned over to each of the 
children, and that each should thereupon become the absolute owner thereof 
and the trustee discharged. The will also appointed the trustee guardian for 
the children and provided that so much of the income of the estate as  should 
be necessary for their maintenance and education should be expended for that 
purpose and that any surplus income should be added to the corpus of the 
estate. Held: The entire beneficial interest rested a t  the time of testator's 
death with right of full enjoyment postponed. Coddington v. Stone, 714 

§ 34. Designation of Devisees and Legatees and Their Respective Shares. 
A devise to two of testator's grandchildren for life and after their death to  

their children, provides a limitation over to a class and upon the death of 
the grandchildren, the members of the class take per capita. Lamm v. Vayo, 
261. 

5 46. Nature of Devisee's Title and  Right  t o  Convey. 
Where person who is to take contingent remainder is certain, he may convey 

such interest. Thumes v. Goode, 639. 
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CONSOLIDATED STATUTES -4ND MICHIE'S CODE COBSTRUED. 

(For  convenience in annotating.) 
SEC. 

90, 4170. Ordinarily, administrator c. t .  a. may exercise all powers of sale 
granted the executor by the will. Trust Co. v. Drug Co., 502. 

157. Administrator who acts in good faith and with due diligence, and makes 
complete accounting is entitled to commissions clllowed by law. Bank 
acting a s  administrator is liable for  interest con funds of estate de- 
posited by it in its commercial department. Administrator is not 
entitled to commissions on choses in action which i t  turns over to 
distribntee unchanged. Rose v. Bank, 600. 

354. Sheriff and surety on his bond are  liable for wrorgful death of prisoner 
resulting from negligence of jailer. Dunn v. Sulanson, 279. 

428. Adverse possession under color of title for period of seven years ripens 
title in claimant. Carswell v. Creswell, 40. 

435. Statute does not apply to acquisition of public playground by adverse 
possession against trustees of charitable trust. Carswell v. Crestcell, 
40. 

441. Partial payment by one principal starts the statute running anew as to 
both principals. Saieed v. Abeyounis, 644. 

446. Taxpayers may not maintain action to determine title to  public office ; 
but may maintain action to restrain commissionc~rs from paying salary 
to unauthorized persons. Freen~aw v. Conlrs. o j  Nadison, 209. Mort- 
gagee may maintain action against insurer on loss-payable clause. 
Land Bank c. Poster, 415. Where wages mhic? are  earned and due 
are  assigned, assignee may sue employer ther~lon, even though em- 
ployer has not accepted assignment, ch. 410, Public Laws of 1935. 
being applicable only to wages to be earned in the future. Rickman 
v. Holshoustr, 377. 

457. Where representative members of a community are  made parties, judg- 
ment is binding upon all members of community, including minors. 
Carswell z'. Crcswell, 40. 

469. A nonresident plaintiff may sue a nonresident deftmdant on a transitory 
cause in any county designated by plaintiff. Alberts v. Alberts, 443. 

470. Motion for change of venue a s  a matter of right must be made before 
expiration of time for filing answer. Calcagvo v .  Overby, 323. 

491 ( a )  ( b ) .  Nonresident wife may serve summons on nonresident husband 
under this section to recover for injuries sustained in automobile 
collikion occurring in this State. Albcrts v. Arberts, 443. Evidence 
held to support finding that auto was under control, express or im- 
plied, of nonresident corporate defendant. Crabtree v. Sales Co., 587. 

400, 493. A motion to dismiss for failure of plaintiff to file security for costs 
does not constitute a general appearance. Vintz v. Frink, 101. 

,507. Causes alleged hcld not to affect all parties, and cause in tort was 
joined with causes on contract. and demurrer w , ~ s  properly sustained. 
Ellis ?-. Brown. 787. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 

514. In action instituted within one year after nonsuit, plaintiff must show 
that the costs in prior action have been paid or that it  was brought 
in fornza pauperis. Osborne v. R. R., 263. 

515. Where Supreme Court holds that demurrer to complaint should have 
been sustained, plaintiff may move to amend in accordance with this 
section. Johnston County v. Stewart, 334. Held: Opinion reversing 
judgment overruling demurrer to complaint merely indicated that 
plaintiff might move to amend under this section, and the opinion does 
not entitle plaintiff to amend without notice. Scott v. Harrison, 319. 
Plaintiff may move during term to be allowed to amend after decision 
on appeal sustaining demurrer, since parties are  fixed with notice of 
all motions made during term. Harris zr. Board of Education, 281. 
Has no application to amendment of answer after judgment sustaining 
demurrer thereto. Cody v. Hovey, 408. 

618. Jurisdiction cannot be conferred on court by waiver or consent, and 
objection to jurisdiction can be taken a t  any time. McCune v, Mfg. 
Go., 351. 

533. In  criminal prosecution, i t  is  error to permit solicitor to read certain 
allegations of fact in pleading in civil action and ask defendant if 
he had not failed to deny the allegations. S. v. Wilson, 123. 

637. Test of motion to strike is whether evidence in support of allegations 
would be competent on the trial. Aldridge Motors v. Alexander, 750. 
Denial of motion to strike allegation of answer denying allegation of 
complaint and a t  same time inartificially setting up defense held not 
error under liberal practice. Sayles v. Loftis, 674. Motion to strike 
allegations setting up defense of Compensation Act in action for 
wrongful death should have been allowed. Ibid. Motion to strike 
irrelevant and redundant matter is made a s  a matter of right. Alle- 
gations that charitable institution had obtained indemnity insurance 
held properly stricken in action against it  for negligent injury. Hern- 
don v, Massel), 610. 

564. Appellant may not maintain exception to charge on ground that i t  con- 
tained expression of opinion when the alleged error is in appellant's 
faror. Vaughn v. Booker, 479. 

667. Upon motion to nonsuit all the evidence tending to establish plaintiff's 
claim must be considered in light most favorable to plaintiff. Barnes 
v. Wilson, 190. Court may grant motion to nonsuit during the prog- 
ress of the argument. Bruton v. Light Co., 1. 

593. As amended by ch. 92, Public Laws 1921. I t  is not required that pro- 
visions of consent judgment be predicated by issues raised by plead- 
ings, i t  being sufficient if court has jurisdiction of subject matter of 
judgment. Keen v. Parker, 378. 

600. Court's permitting counsel to withdraw from case without notice to 
defendant constitutes "surprise," but record held to show that client 
was not without notice, and motion to set aside was properly denied. 
Roediger v. Sapos, 95. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 

602. Cross action against codefendant must be founded upon or necessarily 
connected with plaintiff's cause, and driver's administrator may not 
maintain cross action against codefendant for wrongful death in 
guest's action for negligent injury growing out of same collision. 
Lllontgomery v. Blades, G54. 

618. While judgment on note becomes evidence of debt, relative liability 
of principals and sureties remains the same, even though judgment 
is not assigned to principal making payment. Saieed v. Abe~ounis, 
644. 

6'28 ( a ) .  In action under Declaratory Judgment Act, court may not advise 
party whether to invoke provisions of C. S., 1795. Redmond v. 
Farthiqzy, 678. 

898 ( f ) .  Party to arbitration agreement has right to notice and an oppor- 
tunity to present evidence as  to all matters ~,ubmitted. Grimes r .  
Ins. Co., 259. 

901. Held: Petition disclosed that plaintiffs had knowledge of all  facts 
necessary to constitute cause of ac'tion, and petition for examination 
of adverse parties should have been denied. Knight v. Little, 681. 

991. Rule that deed mill be construed to convey fee applies only when instru- 
ment does not disclose intention to convey e,gtate of less dignity. 
IjTines v. Hines, 325. 

1164. When owner of stock surrenders certificates to corporation with direc- 
tion that it  be transferred on books of corporation, transferree ac- 
quires title perfected by delivery of new certificltes to him. Jones r .  
Waldroup, 178. 

1297 ( 1 2 ) .  The General Assembly has power to prescri3e time when sheriffs- 
elect shall qualify and be inducted into office. Freeman v. Board of 
Elections, 63. 

1473. Complaint in action to recorer damages to purl-haser resulting from 
defective eyesight of horse sold held not to state cause for fraud, but 
cause for breach of warranty in sum within exclusive jurisdiction of 
justice of the peace. Hill v. Snidcr, 437. 

1681. Father may recover damages sustained between time of fatal injury to 
son and time of son's death, and upon satisfactory proof of such 
damages resulting from fatal injury of son by dog, is entitled to 
mandamus to compel county comnlissioners to  ippoint freeholders to 
ascertain damages. TI'hite v. Comrs. of Johnston, 329. 

1735. Abolished survirorship in personalty, with a n  exception relating to 
partnerships, only when i t  followed a s  legal inctdent to joint tenancy, 
and statute does not prevent parties from creating tenancy in common 
with right of survivorship in personalty. J0ne.r v. Waldroup, 178. 

1790. 161. Charge on issue of damages in this action for wrongful death hcld 
without error. MeClanwoch v. Ict? Co., 106. 

1795. Widow may testify as  to possession of stock in administrator's action 
to recover same, the testimony being of an inclependent fact. Jonm 
2.. Wnldroup, 178. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 

1823, 1824. Plaintiff helfi entitled to order for inspection of liability insur- 
ance of corporate defendant and telegrams sent by i t  calling on 
insurer to defend, the evidence being competent on question of whether 
corporate defendant maintained control and management of filling 
station on issue of respondeat superior. Rivenbark v. Oil Corp., 592. 

1849. Fact that domestic animals are a t  large raises no presumption that 
owner permits them to run a t  large, and evidence in this case hcld 
insufficient to show that escape of mule was due to negligence of 
owner. Gardner v. Black, 573. 

2190. Guardian who acts in good faith and with due diligence, and makes 
complete accounting is entitled to commissions. Where bank as  ad- 
ministrator turns over to itself as  guardian distributive share of 
ward, it  is entitled as  guardian to commissions on cash thus received. 
Guardian is entitled to commissions on amount obtained by i t  from 
sale of ward's inherited interest in lands. Where bank as  adminis- 
trator turns over to itself as  guardian a n  advancement on its ward's 
distributive share, it is entitled as  guardian to commissions on amount 
advanced. Bank guardian is entitled to  commissions on interest paid 
ward's estate on funds of estate deposited in its commercial depart- 
ment. Guardian is entitled to commissions on sum received by it  from 
sale of stock of estate. Where guardian turns over to ward upon her 
majority identical stocks received by it  as  guardian, i t  is not entitled 
to commissions thereon. Rose v. Bank, 600. 

2430. Mere statement that defendant had come into possession of information 
contra to prior libelous article held insufficient retraction, Retraction 
should not only contain apology and retraction, but should show that 
libelous article was published in good faith, that its falsity was due 
to honest mistake of fact, and that there were reasonable grounds for 
believing the statements were true. Roth v. News Co., 13. 

2515. Defective acknowledgment of deed conveying wife's interest in land 
to trustee for husband's benefit renders the deed void, and deed is 
not cured by prior deed of separation properly executed or by wife's 
subsequent quitclaim deed to same trustee. Fisher v. Fisher, 70. 

2529. Right to convey as  free trader attaches upon registration of deed of 
separation, and does not affect prior conveyance. I t  would seem that 
C. S., 2529, applies to conveyances by the wife to third persons and 
not to conveyances to  her husband, C. S., 2515. Fisher v. Fisher, 70. 

2612 ( a ) .  Authorizes city to impose $1.00 license fee on cars, and does not 
authorize imposition of excise tax for privilege of using parking space. 
Rhodes, Znc., v. Raleigh, 627. 

2677. Municipality may tax trades and professions carried on within city, 
but its classifications must be reasonable. T a r  on wholesale mer- 
chants not otherwise taxed, using streets for delivery by truck, held 
void as  being discriminatory and a s  imposing tax on business not 
carried on within its limits, Kennu Co. v. Brevard, 269. 

2787. Municipality has no authority to install parking meters. Xhodes, Znc., 
v. Raleigh, 627. 
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CONSOLIDATED STA4TUTES-Continued. 
SEC. 

2791, 2792. General grant of power of condemnation does not authorize city 
to condemn lands used for County Home site find county highways. 
Yadkin County v. High Point, 462. 

2982. Purchaser of blank travelers' checks may not recover thereon free from 
equities. Vcnable v.  Empress Co., 548. 

3180. Judgment against lessors may be rendered in action to abate public 
nuisance only if they had actual or constructive knowledge that the 
property was being used in operation of nuisancth. Barker v. Palmer, 
519. Interest of mortgagee in personal property may not be sold 
unless mortgagee has actual or constructive knowledge that property 
is being used in operation of nuisance. Sinclair v. Croom, 526. Rem- 
edy of defendant to prevent sale of chattels no1 used in operation of 
nuisance is by motion in the cause. Humph?'eg v. Churchill, 530. 
Where mortgagor's equity is nil, mortgagee, without knowledge that 
property was used in operation of nuisance, IS entitled to recover 
same a t  any time before it  is sold by sheriff. Habit v. Stephenson, 
447. 

3205. Public officers remain in office until their successors are chosen and 
qualify. Freeman v. Comrs. of Madison. 209. 

3233. Tenant in common may appeal from order for sale for partition, since 
he has right to actual partition unless it  is  made to appear that  
actual partition callnot be had without i n j u ~ y  to some or all of 
parties. Human v. Edwards, 342. 

3964. Where encumbered land is sold without bringing surplus, widow is in 
position of surety whose property has been sold to satisfy the debt 
of the principal to the evteiit of the value of her dower in the land, 
and her claim againt her husband's estate for the value of her dower 
is not entitled to priority. Brown v. Mclean, 555. 

3546 ( r r ) ,  ( s s ) ,  ( t t ) .  Claimaut under dedicator is entitled to revoke dedica- 
tion notwithstanding the fact that he owns only part of land embraced 
in dedication, and withdrawal of dedication in conformity with stat- 
ute terminates easement of public and of puichasers of lots. The 
statute is constitutional. Shects a. Walsh, 32. 

3958. Summons served oil Sunday is void. Mints v. Frink, 101. 

4131. I t  is not required that testator subscribed the will, i t  being sufficient 
if his name appears in the body of the will in his handwriting; wit- 
nesses must subscribe the will. Paul v. Daveny?ort, 154. 

4143, 4163. Will must be probated a s  required by statute and recorded in the 
county in which the land lies in order to pars title to real estate. 
Pan1 a. Dawnport, 151. 

4339. I t  is not required that "supporting evidence" of promise of marriage 
coincide with the testimony of prosecutrix a s  to the time the promise 
mas made, adminicular proof being sufficient. S. v. Smith, 591. 

4435. Sheriffs, constables and police officers may seizc, and destroy all slot 
machines not expressly permitted by section 130, ch. 158, Public Laws 
of 1939. JfcCornlick v. Proctor, 23. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 

4542, 2 6 4 .  Officers may enter public place or private property to investigate 
disturbance and may make arrest without warrant to prevent breach 
of the peace. S. v. Wrau, 167. 

4643. Defendants must make proper motions for judgment as  of nonsuit dur- 
ing progress of trial in order to  present question of sufficiency of 
evidence on appeal. S. v. Kiaiah, 399. 

4639, 4640. Indictment charging rape will support conviction of assault upon 
a female. 8. v. Kiziah, 399. 

5039, 3044. Juvenile court has no power to place child anywhere for adoption, 
and when it orders child placed in asylum upon its flnding that  child 
is neglected, its order that  asylum should have power to place child 
in home for adoption is void. Ward v. Howard, 201. 

5336, 5361. Holder of past-due drainage bond may not foreclose drainage 
liens on lands within the district. Wilkinson v. Boomer, 217. 

6243. Housing Authority is municipal corporation, and act is valid. Cox 2;. 

Kinston, 391. 

6437. Rights of parties under loss-payable clause will be determined in ac- 
cordance with the terms and provisions of the contract. Land Bank 
v. Foster, 415. 

7064, 7069. Appointment of county physician by county board of health cre- 
ated by ch. 322, Public-Local Laws 1931, cannot be upheld on ground 
that members of board were de facto officers, since de jure board had 
been created under provision of general law. Sums v. Comrs. of 
Madison, 284. 

7111. Error, if any, in admission of death certificate not certifled in accord- 
ance with statute held cured by verdict. McClamroch v. Ice Co., 106. 

8081 ( i )  ( f ) .  Sec. 50Y2 ( a )  of Compensation Act relates only to diseases 
inherent in or incident to the nature of the employment, and compen- 
sation may be recovered for tuberculosis contracted a s  a result of an 
accident arising out of and in the course of the employment. MacRae 
v. Cnemployrnent Compensation Com., 769. 

8081 ( r ) ,  160. Administrator of deceased employee may maintain action for 
wrongful death against third person tort-feasor. Mack v. Marshall 
Field & Co., 55. In  action for wrongful death, motion to strike alle- 
gations upon which were based defense that Industrial Commission 
had exclusive jurisdiction, should have been granted. Sayles v. Loftis, 
674. Remedies under Compensation Act exclude the recovery of both 
actual and punitive damages a t  common law. McCune v. Mfg. Co., 
351. 

8081 ( w w ) ,  Medical and hospital expenses should not be included in com- 
puting maximum compensation recoverable for any one injury. Yorris 
2;. Chevrolet CO., 428. 

8081 ( 7 ) ,  (0)  ( g ) .  When employee Goes not have knowledge that he suffers 
with asbestosis, notice to employer hy widow a s  soon as  reasonably 
possible after autopsy disclosing cause of death is sufficient. Blax- 
singame v. Asbestos CO.. 223. 
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CONSTITUTION, SECTIONS OF, CONSTRUED. 

(For  convenience in annotating.) 
ART. 

I. Failure of General Assembly to appoint o r  provide for election of suc- 
cessors of highway and sinking fund commissioners of Madison 
County, chosen by it ,  does not violate any provisions of this article, 
since General Assembly has power to terminat13 or continue appoint- 
ments a t  any time. Freeman v. Comrs. of Madison, 209. 

I,  sec. 8. Housing Authority is not invested with legislative and supreme 
judicial powers, and does not violate provision for separation of 
powers. Cox v. Kinston, 391. 

I,  sec. 17. Legislature may limit time for the assertion of a property 
right, provided reasonable time is afforded after passage of act for 
the assertion of the right. Slieets v. Walsh, 32. 

11, sec. 1. Delegatlon of power to municipalities to determine existence 
or nonexistence of facts necessary to creation 01' Housing Authority is 
not unconstitutional delegation of legislative a ~ t h o r i t y .  Cox v. Kin- 
ston, 391. 

11, sec. 29. Ch. 322, Public-Local Laws of 1931, inidertaking to create 
county board of health for Madison County vrith power, inter alia, 
to appoint county physician, is local act relating: to health and is void. 
Sanzs v. Comrs. of Madison, 284. 

IV, sec. 24. Upon vacancy in office of sheriff, county commissioners have 
power to make appointment for unexpired terin. Freeman v. Board 
of Elections, 63. 

V, sec. 3. Legislature must observe basic principle of equality in exempt- 
ing property of charitable and educational instj tutions from taxation. 
Odd  fellow^ v. Szcain, 632. hfunicipality ma.? tax trades and pro- 
fessions carried on within city, but its classifications must be reason- 
able. Tax on wholesale merchants, not otherwise taxed, using streets 
for delivery by truck, held void a s  being discririinatory and as  impos- 
ing tax on business not carried on within its limits. Kenny Go. v. 
B r e ~ a r d ,  269. 

V, sec. 4. Held: Debt was contracted during fiscal year following that in 
which debt was reduced, even though certificate of Secretary of Local 
Government Commission was not executed du18ing that  year. Board 
of Education v. Board of Education, 90. 

V, sec. 6 .  Property held by charitable organizatio:? for commercial pur- 
poses cannot be exempt from taxation. Odd F8?llow8 v. Swain, 632. 

V I I ,  secs. 1, 14. General Assembly has power to maKe office of register of 
deeds appointive, rather than elective, to extend term, or abolish i t  
altogether. Penny v. Roard of Elcctions, 276. 

VII, secs. 2, 14. General Assembly has power to provide for the appointment 
of tax collector or manager for a county, ~rreeman v. Comrs. of 
Madison, 209. 
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CONSTITUTION, SECTIONS OF, CONSTRUED-Continued. 
ART. 

XI,  sec. 6. Imposes liability on municipalities for injuries to prisoners that 
result from failure to properly construct and furnish prison, and does 
not impose liability for assault by fellow prisoner. Parks v. Prince- 
ton, 361. 

XIV, sec. 5. Public officers remain in office until their successors are  chosen 
and qualify. Freeman v. Comrs. of Madison, 209. 

XIV, sec. 7. Ch. 341, Public-Local Laws of 1931, providing that chairmen of 
certain county boards of Madison County should elect tax manager 
merely imposes ex oficio duties upon them and does not provide that 
they should hold more than one public office. Freeman v. Comrs. of 
Madison, 209. 




