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CITATION OF REPORTS

Rule 46 of the Supreme Court is as follows:

Inasmuch as all the Reports prior to the 63d have been reprinted by the
State, with the number of the Volume instead of the name of the Reporter,
counsel will cite the volumes prior to 63 N. C,, as follows:

1 and 2 Martin, 9 Iredell La\\

Taylor & Conf. } ............... as 1N.C. 10
1 Haywood ......occomvrinnencainnns “o2 0 11 o -

O e “ 3 12 “ “

1 and 2 Car. L.aw Re- } w o4 - 13 . ¢

pository & N. C. Term 1 o Eq.
1 Murphey ............................ “ 5 " 2 “ N
2 6 - 3 “ “
3 [ T " 4 . i
1 Hawks ..... “ i o
2 T " 6 [0 [
3 “ * T “
4 P e 8 “ “
1 Devereux law.. * Busbee Law .. .
2 o " * " Eq. oo
3 ‘ - * 1 Jones Law
4 " [} “ 2 a "
1 - " 3 “
2 o LSOO * 4 “
1 Dev & Bat. Law. R 1 *
2 (3 . 6 I3
3&4 [ 4 " T “
1 Dev. & Bat. l‘q . B 8 “
2 “ “ 1 Eq.
I Tredell Law “ 2 ¢ *
2 ‘ b “ R “
3 [ [ [ 4 [ 4
4 “ " “ 5 " “
5 » [ “ 6 4 o
[ * “ “ 1 and 2 Winston.
T “ “ “ Phillips T.aw .. “ 81 “
8 s “ - “ Eq. e “ 62 ¢

7 In quoting from the reprinted Reports, counsel will cite always the
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., which have
been repaged throughout without marginal paging.

The opinions published in the first six volumes of the reports were written
by the “Court of Conference” and the Supreme Court prior to 1819.

From the 7th to the 62d volumes, both inclusive, will be found the opinions
of the Supreme Court, consisting of three members, for the first fifty years
of its existence, or from 1818 to 1868. The opinions cf the Court, consisting
of five members, immediately following the Civil War, are published in the
volumes from the 63d to the 79th, both inclusive. From the 80th to the
101st volumes, both inclusive, will be found the opinions of the Court, con-
sisting of three members, from 1879 to 1889. The opinions of the Court, con-
sisting of five members, from 1889 to 1 July, 1937, are published in volumes
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212,
the Court has consisted of seven members.
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JUSTICES

OF THE

SUPREME COURT OF NORTH CAROLINA
FALL TERM, 1939 AND SPRING TERM, 1940.

CHIEF JUSTICE !

WALTER P. STACY.

ASSOCIATE JUSTICES :

HERIOT CLARKSON, M. V. BARNHILL,
MICHAEL SCHENCK, J. WALLACE WINBORNE,
WILLIAM A. DEVIN, A, A. F. SEAWELL.

ATTORNEY-GENERAL !

HARRY McMULLAN.

ASSISTANT ATTORNEYS-GENERAL

T. W. BRUTON,
L. 0. GREGORY,
GEORGE B. PATTON.

SUPREME COURT REPORTER:

JOHN M. STRONG.

CLERK OF THE SUPREME COURT:

EDWARD MURRAY.

MARSHAL AND LIBRARIAN

DILLARD S. GARDNER.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

Name District Address
C. E. THOMPSON ...ccovvcrernrenserisereiiesnessnes i Elizabeth City.

WALTER J. BONE. . .Nashville.

R. HUNT PARKER.......... . ..Roanoke Rapids.
CrawsoN L. WILLIAMS... ..Sanford

J. PAuL FRIZZELLE........... ...Fifth.... ...Snow Hill.

HENRY L. STEVENS, JRuiiiiiiiiiiieiiiiiiiicnens IXEN.i v Warsaw.

W. C. HARRIS....ccosveenerirecrirecsrernnmnnennnenS@VeNtho Raleigh.

JOHN J. BURNEY... ...Wilmington.

Q. K. NIMOCKS, JR.occocoiiiiiirniinieiinnnneen NINth . Fayetteville.

LEO CARR.....ovrvvvreerieirreeecrrnreeniinneessssvinenennenee DOt Burlington.
SPECIAL JUDGES

G. V. COWPER...cccoererurene e ———— Kinston.

W. H. S. BURGWYN.. Woodland.

LUTHER HAMILTON.....coittiitieiiterretieareernteerimcrietssassseeressnsesosses ssrsssrsens Morehead City.

WESTERN DIVISION

JOHN H. CLEMENT....ocoieremrceniietiviessrenmenennes Eleventh....ccocovvniiennin Winston-Salem.

H. HOYLE SINEK...ccoovereeromriininivriiesrmniinnminne Twelfth..... ...Greensboro.

F. DONALD PHILLIPS....coeoceiviniiiimmmecninincennss Thirteenth... ...Rockingham.

WiLLiaM H. BOBBITT.. ...Fourteenth... ...Charlotte.

FraNK M. ARMSTRONG ...Fifteenth.. ...Troy.

WiLsON WARLICK.. ... Sixteenth.................... Newton.

J. A. ROUSSEAU..... .Seventeenth................ North Wilkesboro.

J. WiLL PLESS, JR. ...Eighteenth... ... Marion.

ZEB V. NETTLES......cccererirmmireeniiiiniineeesesinns Nineteenth.................. Asheville.

FELIX E. ALLEY, SR i Twentieth......occeecenenn Waynesville.

ALIEN H. GWYN. oo Twenty-first....cocoocevees Reidsville.
SPECIAL JUDGES

A. HarLL JOHNSTON e Skyland.

Sam J. ErviN, Jr..... ...Morganton.

HUBERT . OLIVE......ccoitiiiiieeeiiniineeiionineeisninesiaeassssnsiisssssnnsasiassnessssns Lexington.

T B, FINLEY coiiitiiieiiiiireeeiveesreeseartesenessnsssssssinsssaassssssesssssssasanscssasness North Wilkesboro.
N. A. SINCLAIR... .Fayetteville.
HENRY A. GRADY.. ....New Bern.

*W. F. HARDING... ....Charlotte.

E. H. CRANMER....0ttteturiariarerienrreereiinstieinnerinsiissesrnessssinsressassnnsssasssse Southport.

*Taranaed
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SOLICITORS

EASTERN DIVISION

Name District Address
CHESTER R. MORRIS.... ....Currituck.
DONNELL GILLIAM... ... Tarboro.
ERNEST R. TYLER.... ....Roxobel.
CLAUDE C. CANADAY.. ... Benson.

D. M. CLARK............ . Greenville.
J. ABNER BARKER........ Roseboro.
WILLIAM Y. BICKETT......cccrvvrmnierinnnienns Raleigh.
DAVID SINCLAIR........coivienimienininieesionniseenonnonen: i Wilmington.
F. ERTEL CARLYIE...... ...Lumberton.

WiLLi1AM H. MURDOCK Durham.

WESTERN DIVISION

J. EBRLE MCMICHAEL......c..cccoviinreriinnreennnnnnnns Eleventh......ccoveviviunenins Winston-Salem.
H. L. KOONTZ........o0uuns Twelfth. i, Greensboro.
RowLAND S. PRUETTE .Thirteenth.. ‘Wadesboro.
JOHN G. CARPENTER.......cotimnririniinsnenereonnn: Fourteenth. ....Gastonia.
CHARLES L. COGOIN....ccvveiemrerrinrereanrrereniennes Fifteenth..... ....Salisbury.

L. SPURGEON SPURLIN .Sixteenth.... ...Lenoir.
AvarLoN E. HaLL......... ....Seventeenth... ...Yadkinville.

C. O. RipINGS.... .Eighteenth..... ... Forest City.
ROBERT M. WELLS... .Nineteenth.. ....Asheville.
Joun M. QUEEN... . ieth...... ... Waynesville,
R. J. ScorT......... Danbury.



SUPERIOR COURTS, SPRING TERM, 1940

The numerals in parentheses following the date of a term indicate the
number of weeks during which the term may be held.

THIS CALENDAR I8 UNOFFICIAL

EASTERN DIVISION

FIRST JUDICIAL DISTRICT

Spring Term, 1940—Judge Burney,

Beaufort—Jan. 15* (2); Feb. 19t (2);
Mar, 18* (A); April 8t; May 6% (2); June
24.

Camden—Mar. 11.

Chowan—April 1.

Currituck—Mar, 4.

Dare-—May 27,

Gates——Mar. 25.

Hyde—May 20.

Pasquotank-—Jan., 8t; Feb., 12* (2);
Mar, 18%; May 6% (A) (2); June 3*; June
101 (2).

Perquimans—Jan. 15% (A); April 15,

Tyrrell—Feb. 5%; April 22.

SECOND JUDICIAL DISTRICT
Spring Term, 1940—Judge Nimocks.

Edgecombe—Jan., 22; Mar. 4; April 1t
{2): June 3 (2).

Martin—Mar., 18 (2); April 15% (A)
(2): June 17,

Nash—Jan. 29; Feb. 19% (2); Mar. 11;

April 22t (2); May 22.
Washington—Jan. 8 (2); April 15%.
Wilson—Feb., 5* (2); May 13* (2); June
41

THIRD JUDICIAL DISTRICT

Spring Term, 1940——Judge Carr,
Bertie—Feb. 12; May 6§ (2).
Halifax—Jan, 29 (2); Mar,

April 29*; June 3t (2).
Hertford—Feb. 26; April 15% (2).
Northampton—April 1 (2).
Vance—Jan., 8%; Mar. 4%;

June 17*; June 24%,
Warren—Jan, 15 (2); May 20 (2).

FOURTH JUDICIAL DISTRICT

Spring Term, 194¢—Judge Thompson.
Chatham—Jan. 15; Mar, 4f; Mar.
May 13.
Harnett—Jan. 8*; Feb. 5%
18% (A); April 1t (A) (2);
20*; June 10t (2).
Johnston—Jan, 8t (2) (A); Feb. 12
(A); Feb, 19t (2); Mar. 4 (A); Mar, 11;
April 15 (A); April 224 (2); June 24*,
Lee—Jan. 29% (A) (2); Mar. 25 (2).
Wayne—Jan, 22; Jan, 29t; Feb. 5%
(A); Mar. 4t (A) (2); April 8; April 15¢t;
April 22t (A); May 27; June 3f; June
101 (A).

FIFTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Bone,
Carteret—Mar, 11; June 10 (2).
Craven—Jan, 8*; Jan. 29% (3); April

8%; May 13%; June 3*.

18%  (2);

Mar, 11+%;

18%;

(2); Mar.
May 6+; May

Greene—Feb. 26 (2); June 24.
Jones—April L.
Pamilico—April 29 (2).

Pitt—Jan. 15~; Jan. 22; Feb., 19; Mar.
18t (2); April 15 (2); May 6t (A); May
201 (2).

SIXTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Parker.
Duplin—Jan. 8t (2); Jan. 29*; Mar. 114
(2).

Lenoir—Jan, 22*; Feb. 19% (2); April 8;
May 13+ (2); June 10% (2); June 24*,

Onslow—Mar. 4; April 15 (2).

Sampson—Febh. 5 (2); Mar., 25%
April 28% (2).

SEVENTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Williams.

Franklin—Fe». 5*; Mar. 18t (A) (2);
April 16*% (A).

Wake—Jan. 8*; Jan. 15t (3); Feb, 65*
(A); Feb. 12% (3); Mar. 4* (2); Mar. 18t
(2); April 8*; April 15t (3); May 6*;
May 13t (3); June 3* (2); June 17% (2).

EIGHTH JUDICJIAL DISTRICT

Spring Term, 1040—Judge Frizzelle.
Brunswick—Jan, 8%; April 8; June 17%.
Columbus—Jen. 29; Feb. 5 (A); Feb.

19t (2); April 29 (2); June 24*.
New Hanover—Jan. 15%; Feb. 5%

Mar. 4%t (2); Mar. 18*; April 15t

May 13*%; May 27t (2); June 10*,
Pender-—Mar. 25 (2).

(2);

(2);
(2);

NINTH JUDICIAL DISTRICT

Spring Term, 19#40—Judge Stevens.
Rladen—Jan, 8; Mar, 18*; April 29¢.

Cumberland—-Jan, 15*; Feb. 12t (2);
Mar, 4* (A); Mar. 11%; Mar. 25% (2);
May 6% (2); June 3*

Hoke—Jan. 22; April 22,

Robeson—Jan. 15t (A) (2); Jan, 29*
(2); Feb. 26% (2); Mar. 18* (A); April
8% (2); April 2% (A); May 6* (A) (2);
May 20t (2); June 10%; June 17*.

TENTH JUDICIAL DISTRICT
Spring Term, 1940—Judge Harris,

Alamance—Jan. 29t (A); Feb. 26%;
April 1t; May 13* (A); May 27 (2).

Durham-—Jarn. 8t (3); Feb. 19*%; Feb.

26t (A); Mar. 4t (2); Mar. 18t (A); Mar,

25%; April 22¢ (A); April 29% (2); May
20*; May 27t (A) (3): June 24*,
Granville—Feb. 5 (2); April 8 (2).
Orange—Mar 18; May 13%; June 10;
June 17t%.
Person—Jan. 22 (A); Jan. 29%; April
22.




COURT CALENDAR. vil

WESTERN DIVISION

ELEVENTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Nettles,
Ashe—April 15*; May 27t (2).
Alleghany-——April 29,

Forsyth—Jan. 8 (2); Jan. 221 (2); Feb,
5 (2); Feb. 19t (2); Mar. 4 (2); Mar. 18}
(2); April 1 (2); April 15t (A); April
22t; May 6 (2); May 27t (A) (2); June
10 2); June 241 (2).

TWELFTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Alley.

Davidson—Jan. 29*; Feb. 19t (2) April
1t (2); May 6*; May 27%; June 3%t (A);
June 24%

Guilford—Jan. 1*; Jan. 8% (2); Jan.
22%; Feb. 5t (2); Feb. 191t (A) (2); Mar.
4% (2); Mar. 18t (2); Mar. 25* (A); April
1t (A): April 156t (2); April 29*%; May
13%f (2); May 27* (A); June 8% (2); June
17e,

THIRTEENTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Clement.

Anson—Jan. 15*; Mar, 4%; April 15 (2);
June 167,

Moore—Jan. 22*; Feb, 12%; Mar, 25%
(A) (2); May 20%; May 27t (A).

Richmond—Jan. 8*; Feb. 5t; Mar. 18%;
April 8*%; Mayv 27; June 17%,

Scotland—Mar. 11; April 29%.

Stanly—Feb. 5t (A) (2); April 1; May
13%.

TUnion—Jan. 29*; Feb. 19t (2); Mar.
25%; May 6%,

FOURTEENTH JUDICIAL DISTRICT
Spring Term, 1940—Judge Sink.

Gaston—Jan. 15*; Jan. 22t (2); Mar.
11+ (A); Mar. 18% (2); April 22*; May
201 (A) (2); June 3%,

Mecklenburg—Jan, 8*; Jan. 8% (A) (2);
Jan, 22*; (A) (2); Jan. 221 (A) (2); Feb.
5t (3); Feb. 5t (A) (2); Feb. 191 (A)
(2); Feb. 26*; Mar. 41 (2); Mar. 4% (A);
Mar. 18* (A) (2); Mar. 18% (A) (2); April
1t (2); April 1+ (A) (2); April 15¢; April
22t (A); April 29% (2); April 29t (A)
(2); May 12*%; May 12t (A) (2); May 20%
(2); May 27t (A) (2); June 10*; June
10 (2); June 24% (2).

FIFTEENTH JUDICIAL DISTRICT
Spring Term, 1940—Judge Phillips.

Alexander—Feb. 5 (A) (2).

Cabarrus—Jan, 8 (2); Feb. 26%; Mar.
4t (A); April 22 (2); June 10t (2).

Iredell—Jan. 29 (2); Mar. 11f; May 20
(2).

Montgomery—Jan, 22%; April 8t (2).

Randolph—Jan. 29t (A) (2); Mar, 18t
(2); April 1%; June 24%,

Rowan—Feb. 12 (2); Mar. 4%; Mar, 11}
20* (2); June 101 (2).

Stokes—Jan. 1*; April 1*; April 8%;
June 24*,
(A); May 6 (2).

SIXTEENTH JUDICIAL DISTRICT
Spring Term, 1940—Judge Gwyn,

Burke—Feb. 19; Mar. 111 (2); June 38
(3).

Caldwell—Feb. 26 (2); May 20t (2).

Catawba—Jan. 15%f (2); Feh. 5 (2);
April 8t (2); May 61 (2).

Cleveland—Jan, 8; Mar. 25 (2); May
20% (A) (2).

Lncoln—Jan. 221 (A); Jan. 29%.

Watauga—April 22 (2); June 10% (A)
2).

SEVENTEENTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Bobbitt.
Avery—-April 8*; April 15%.
Davie—Mar., 18; May 27%.
Mitchell—Mar. 25 (2).

Wilkes—Mar. 4 (2); April 29t (2); June

31 (2).

Yadkin—Feb. 26*; May 13t (2).

EIGHTEENTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Armstrong.
Henderson—Jan, 8t (2); Mar. 4 (2);
April 29t (2); May 27t (2).
McDowell—Jan., 1*; Feb. 12+ (2); June
10 (2).
Polk—Jan. 29 (2).
Rutherford—Feb., 26%t; April 15%f (2);
May 13 (2); June 24% (2).
Transylvania—April 1 (2).
Yancey—Jan. 22%t; Mar. 18 (2).

NINETEENTH JUDICIAL DISTRICT

Spring Term, 1940—Judge Warlick.

Buncombe—Jan. 1%: Jan. 8%t (2); Jan.
221 (2); Feb. 65t (2); Feh. 19; Mar. 4t
(2); Mar. 18; April 1+ (A); April 1t (2);
April 15; April 29; May 6t (2); May 20;
June 3% (2); June 17 (2).

Madison—Feb. 26; Mar. 25; April 22;
May 27.

TWENTIETH JUDICIAL DISTRICT

Spring Term, 1940-—Judge Rousseau.

Cherokee—Jan. 22t (2); April 1 (2);
June 171 (2).

Clay—April 29.

Graham—Jan. 8t (A) (2); Mar, 18 (2);
June 3t (2).

Haywood—Jan. 8% (2); Feb. 5 (2);
May 6% (2),

Jackson—Feb. 19 (2); May 201 (2);
June 10* (A).

Macon—April 15 (2).

ZSwain—January 15t (A) (2); Mar. 4
(2).

TWENTY-FIRST JUDICIAL DISTRICT

Spring Term, 1940—Judge Pless.

Caswell—Mar. 18 (2).

Rockingham—Jan. 22% (2); Mar. 4t;
Mar. 11*; April 15%; May 6% (2); May

Surry-—Jan. 8*; Jan. 15%; Feb. 12%;
;eb. 194 (2); April 22*; April 29t; June

*For criminal cases,

tFor civil cases.

iFor jail and civil cases.

(A) Special Judge to be assigned.



UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS

Eastern District—Isaac M. MEExINS, Judge, Elizabeth City.
Middle Districl—JouNsSoN J. HAYES, Judge, Greensbo:o.
Western District—EpwIN YATEs WEBB, Judge, Shelby.

EASTERN DISTRICT

Terms—District courts are held at the time and place as follows:

Raleigh, criminal term, eighth Monday after the first Monday in
March and September; civil term, second Monday in March and
September. THoMAas Dixon, Clerk.

Fayetteville, third Monday in March and September. S. H, BUCK,
Deputy Clerk.

Elizabeth City, fourth Monday in March and September. SADIE A.
Hoorer, Deputy Clerk, Elizabeth City.

‘Washington, fourth Monday after the first Monday in March and
September. J. B. Resprass, Deputy Clerk, Washington.

New Bern, fifth Monday after the first Monday in March and Sep-
tember. MATILDA H. TURNER, Deputy Clerk, New Bern.

Wilson, sixth Monday after the first Monday in March and Septem-
ber. G. L. PARKER, Deputy Clerk.

Wilmington, seventh Monday after the first Monday in March and
September. PorTER HUFHAM, Deputy Clerk, Wilmington.

OFFICERS

J. O. Carr, United States District Attorney, Wilmington.

Joun H. MaNNING, Assistant United States District Attorney, Raleigh.
CHAs. F. RoUsE, Assistant United States District Attorney, Kinston.

F. 8. WorTHY, United States Marshal, Raleigh.

THoMAS DixoN, Clerk United States District Court, Raleigh.

MIDDLE DISTRICT

Terms—District courts are held at the time and place as follows:

Durham, fourth Monday in September and first Monday in February.
HenNry REYNoLDS, Clerk, Greensboro.

Greensboro, first Monday in June and December. HENRY REYNOLDS,
Clerk ; MYRTLE D. CoBB, Chief Deputy; LILLIAN HARKRADER, Deputy
Clerk ; P. H. BEEsoN, Deputy Clerk ; MAubpE B. GrUBR, Deputy Clerk.

Rockingham, first Monday in March and September. HENRY REYN-
orLps, Clerk, Greensboro.

Salisbury, third Monday in April and October. HENRY REYNOLDS,
Clerk, Greensboro; ELizaBETH HENNESSEE, Deputy Clerk.

Winston-Salem, first Monday in May and November. HENRY REYNOLDS,
Clerk, Greensboro; ELrLA S1IorRE, Deputy Clerk.

Wilkesboro, third Monday in May and Noveraber., HENRY REYNOLDS,
Clerk, Greensboro; LINVILLE BUMGARNER, Deputy Clerk.

OFFICERS

CarLISLE HiceINs, United States District Attorney, Greensboro.
RoBT. 8. McNEILL, Assistant United States Attorney, Greensboro.
Miss EpiTE HaworTH, Assistant United States Attorney, Greensboro.
Bryce R. Hort, Assistant United States Attorney, Greensboro.

WM. T. Dowp, United States Marshal, Greensboro.

HenrYy ReEyYNoLDs, Clerk United States Distriet Court, Greensboro.
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UNITED STATES COURTS. ix

WESTERN DISTRICT

Terms—District courts are held at the time and place as follows:

Asheville, second Monday in May and November. J. Y. JORDAN,
Clerk; Oscar L, McLurp, Chief Deputy Clerk; WILLiaM A. LYTLE,
Deputy Clerk.

Charlotte, first Monday in April and October. FAN BARNETT, Deputy
Clerk, Charlotte.

Statesville, fourth Monday in April and October., ANNIE ADERHOLDT,
Deputy Clerk.

Shelby, fourth Monday in September and third Monday in March.
FAN BARNETT, Deputy Clerk, Charlotte.

Bryson City, fourth Monday in May and November. J. Y. JORDAN,
Clerk.

OFFICERS

THERON L. CAUDLE, United States Attorney, Asheville.

W. R. Francis, Assistant United States Attorney, Asheville.
W. M. NicHoLsON, Assistant United States Attorney, Charlotte.
CHARLES R. Price, United States Marshal, Asheville.

J. Y. JorpaN, Clerk United States District Court, Asheville.
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EDNA R. LEAK BRUTON anxp EDNA R. LEAK BRUTON, TRUSTEE FOR
JAMES A. LEAK, JR., axp JAMES A. LEAK, JR., v. CAROLINA
POWER & LIGHT COMPANY, A CORPORATION,

(Filed 2 February, 1940.)

1. Nuisances § 5: Waters and Water Courses § 11—

Where, in an action for damages to plaintiff’s land resulting from a
permanent nuisance which is protected by the power of eminent domain
or because of the exigent public interest may not be abated, award of
permanent damages is made upon demand of plaintiff, defendant acquires
a permanent easement entitling him to continue to maintain the nuisance
in the same manner.

2. Judgments § 32—

A judgment estops the parties and their privies as to all issuable mat-
ters which are contained in the pleadings or which are within the scope
of the pleadings and should have been brought forward in the exercise of
reasonable diligence, and plaintiff will not be allowed to separate items
of damage, but must sue in one action to recover all the damages result-
ing from a single wrongful act.

3. Same-—Judgment for permanent damages resulting from operation of
dam held to bar subsequent action for another item of damage result-
ing from same cause.

A lower riparian owner instituted action and recovered permanent
damages for the acts of an upper proprietor in interfering with the normal
flow of water of the river by the operation of its hydroelectric dam, which
interference with the normal flow of the stream rendered the operation

1—217
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of the lower riparian owner’s ferry, used by him in going to and from his
lands, and as a public ferry, impossible. At the time of the institution of
this action, any injury to the land of the lower proprietor by erosion
resulting from the regular operation of the dam was apparent. This
action was instituted by the heirs of the deceased plaintiff in the former
action to recover damages to the land from erosion resulting from the
regular operation of the dam. Held: The erosion of the lower lands was
merely an item of damage resulting from the regular operation of the
dam, and should have been brought forward and asserted in the prior
action for damages from the same wrongful act, end therefore the prior
action bars plaintiffs from maintaining the subsejuent action, plaintiffs
being in privity with the plaintiff in the former action.

4. Judgments § 85—
Written prayers for instructions become a part of the record and judg-
ment roll, and are admissible on the plea of res judicata.

5. Same: Evidence § 84—

Where the record in a former action is in existence and is before the
court upon the plea of res judicate and discloses the identity of the
actions within the rule of estoppel by judgment, the granting of defernd-
ant’s plea of estoppel without findings of fact is rot error, the record in
the former action being the only evidence admissible to prove its contents.

6. Waters and Water Courses § 7—Duties and liabilities of operator of
dam during ordinary freshets.

While the owner of a dam is not required to anticipate and is not
ordinarily liable for damages resulting from unprecedented storms and
floods, it is required to exercise ordinary care in anticipating flood condi-
tions from an ordinary freshet such as might be reasonably expected or
foreseen, and may be held liable for damages resuliing from its negligence
in failing to guard against any undue acceleration or retardation of the
flood water.

7. Same—Duties and liabilities of operator of dam during period of un-
precedented flood.

While the owner of a dam is not liable for damages arising from an
unprecedented storm or flood, it may be held liable for damages resulting
from its negligence in manipulation of the dam causing undue accelera-
tion or retardation of the flood water, the lower proprietors being entitled
not to have the flood waters substantially augmeated by the sudden re-
lease of large quantities of flood water from the dam, and the upper
proprietors being entitled not to have flood damage increase by any undue
retardation of the flood water, but the owner of & dam may not be held
liable for damages resulting from an unprecedented flood when it neither
unduly accelerates in speed nor increases the quantity of water flowing
from the dam, nor unduly retards the water above the dam, but manipu-
lates the dam so that the water flowing from the dam is equal to that
flowing into the pond above the dam.

8. Same—Evidence held insufficient to show that damages to plaintiffs’
land during unprecedented flood resulted from any negligent operation
of defendant’s dam,

Plaintiffs’ expert witness, who had no personal knowledge of the condi-
tions existing at the time, testified that in his opinion the flooding of
plaintiffs’ land resulted from the opening of a large number of gates in
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defendant’s dam, suddenly releasing a large quantity of water during an
unprecedented flood. All the evidence, considered in the light most favor-
able to plaintiffs, tended to show that the sudden release of water from
defendant’s dam would cause a crest which would reach plaintiffs’ land
in about four hours, which crest would adjust itself in six or eight hours;
that on the day prior to the greatest flooding of plaintiffs’ land defendant
had thirteen or fourteen of the gates in its dam open; that on the date
of the greatest flooding defendant had fourteen of its gates open, and
that at all times while the gates were open water was flowing over the
top of the unopened gates, thus showing that defendant was not dis-
charging any considerable water in excess of that which was coming in.
Held: The expert opinion evidence is unsupported and amounts to nothing
more than a speculation, and there being a total absence of evidence that
defendant suddenly released a large volume of water on either the day
before or the day of the maximum flooding of plaintiffs’ land, defendant’s
motion for judgment as of nonsuit was properly granted.
9. Trial § 21—

The trial court denied defendant’s motions to nonsuit at the close of
plaintiffs’ evidence and at the close of all the evidence, but during the
progress of the argument reversed itself and entered judgment as of
nonsuit. Held: The matter was in fieri until rendition of a verdict, and
the plaintiffs’ contention that the court, having denied the motion at the
conclusion of all the evidence, was without power to grant it thereafter,
is untenable. ‘

CLARKSON, J., concurs in result.

ArpeaL by plaintiffs from Grady, Emergency Judge, at June Term,
1939, of Awxson. Affirmed.

This is a civil action instituted by the plaintiffs, lower riparian own-
ers, against the defendant, an upper riparian owner, to recover damages
alleged to have been caused by certain negligent and wrongful acts of
the defendant.

The defendant has constructed a concrete dam across Yadkin River
and has erected a hydroelectric generating plant adjacent to said dam,
the dam and plant being known as the Tillery Hydroelectric Generating
Station. The defendant, as a public utility corporation, has been oper-
ating said plant since 1928 for the generation of electricity for distribu-
tion and sale.

Prior to his death, James A. Leak was the owner of 1,350 acres of
land on the east side of Pee Dee (Yadkin) River and the islands therein
formed by the thoroughfare of. said river, which lands are located ap-
proximately six miles below the Tillery Dam and between the Tillery
Dam and the Blewett Falls Dam.

During his lifetime and after the construction of the Tillery Dam,
on 1 August, 1929, the said James A. Leak instituted an action against
the defendant for damages on two causes of action set out in his com-
plaint. The first cause of action was bottomed upon allegations that
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the defendant, during a period of freshet, negligently and without warn-
ing, suddenly opened up the gates of the Tillery Dam, causing an un-
natural and excessive volume of water to flow down the Yadkin River,
greatly accelerating and increasing the volume of the natural flow of
the river and causing the crops of the plaintiff to be damaged and
destroyed to his great hurt. In his second cause of action the said
plaintiff alleged that the defendant, by obstructing the natural flow of
water in said river and by materially and substantially cutting off and
depriving the plaintiff of the normal use of the fiow of the stream and
by the unreasonable use of said water by the defendant in raising and
lowering the gates of the dam in disregard of the rights of the plaintiff,
the lower riparian owner, causing the flow of water to be irregular and
not in accordance with its normal and natural flow, and by the taking
and use by the defendant of an unreasonable quantity of the normal and
natural flow, the plaintiff has suffered substantial and permanent dam-
age in that the continued operation of a ferry then being operated by
the plaintiff in going to and from his lands and as a public ferry was
thereby made impossible.

There was a verdict for the plaintiff on each cause of action. The
amount allotted to the plaintiff on the second cause of action as perma-
nent damages has been paid and satisfied in full by the defendant.

Thereafter, in 1934, James A. Leak died testate, devising said lands
to the plaintiff Edna R. Leak Bruton, for herself and in trust for the
plaintiff James A. Leak, Jr.

The plaintiffs instituted this action 19 January, 1938, to recover
damages caused by the alleged negligent and wrongful operation of the
Tillery Dam on or about 7 April, 1936, in wrongfully manipulating the
flood water during a period of freshet and by suddenly discharging an
excessive and unreasonable quantity of water so &s to bring about the
existence of high and exceedingly rapid and destructive water in the
Pee Dee River below said dam, causing an overflow which resulted in
washing away the top soil of the plaintiffs’ lands and destroying its value
for agricultural purposes. Plaintiffs also allege that in the construction
of the Tillery Dam in the manner described, and in the manipulation of
the natural flow of the stream, and by interfering with the normal and
natural flow thereof, and by creating a reservoir or basin in which large
quantities of water were impounded, the defendant wrongfully invaded
the right of the plaintiffs to the natural and normal flow of said stream;
and that by the impounding of an unreasonable quantity of water in said
reservoir the defendant created, in times of freshet or high water, a highly
damaging condition which unlawfully injured the property of the plain-
tiffs and has deprived them of the beneficial use of a large part thereof;
that in the manipulation of said dam the flow of water in said stream
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is at times practically cut off and at other times materially and injuri-
ously accelerated and increased so that the plaintiffs are deprived of their
rights to the natural flow of said stream and which has resulted in erod-
ing and washing away and greatly damaging plaintiffs’ lands.

At the conclusion of all the evidence the defendant renewed its motion
to dismiss as of nonsuit first entered at the conclusion of the plaintiffs’
evidence. At the time the motion was overruled and the defendant
excepted. Thereafter, during the progress of the argument, the court,
having decided that it was in error in overruling the motion of nonsuit,
reversed itself and entered judgment dismissing the action as of nonsuit.
The plaintiffs excepted and appealed.

Vann & Milliken and B. M. Covington for plaintiffs, appellants.
Taylor & Thomas, Robinson, Pruette & Caudle, W. H. Weatherspoon,
and A. Y. Arledge for defendant, appellee.

Barwmirr, J. While the complaint does not undertake to state two
separate and distinct causes of action, it, in fact, alleges two causes of
action and was so interpreted and treated by the court below.

The first cause of action alleges the wrongful use of the water of the
Yadkin River by the defendant, an upper riparian owner, which deprives
the plaintiffs of their right to the natural and uninterrupted flow of the
stream and which has caused the erosion and washing away of the plain-
tiffs’ land—a continuing wrong which amounts to a taking of plaintiffs’
land or substantial interest therein,

As to this cause of action the defendant pleaded res judicata and in
support thereof offered in evidence the judgment roll in the case of
James A. Leak v. Carolina Power & Light Co., instituted 1 August,
1929, and which was terminated at the November Term, 1930, by final
judgment awarding the plaintiff therein permanent damages on his
second cause of action as stated in his complaint. This plea was sus-
tained by the court below.

From an examination of the second cause of action set out in the com-
plaint in the James A. Leak case and of the complaint in this cause, it
appears that plaintiffs’ first cause of action herein and the second cause
of action as set out in the James A. Leak complaint are stated in sub-
stantially identical language. The alleged wrongful conduct of the
defendant, as pleaded by James A. Leak, as the basis for a second cause
of action is identically the same wrong set forth and described by these
plaintiffs in their complaint. As to this phase of the case the causes of
action are the same. But, in the James A. Leak action he sought to
recover damages for the destruction of his ferry rights only and the
plaintiffs contend that the judgment in said action is not a bar to their
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right to recover damages to the land itself. They insist, therefore, that
their exception to the order of the court sustaining the plea of res
judicata should be upheld.

This exception to the ruling of the court on the plea of res judicata
presents but one question. Where two actions are based on the same
cause or right of action bottomed on the same alleged wrong, does the
fact that in the first action the plaintiff sought to recover a part of the
damages to which he was entitled bar that plaintiff’s successors in title
from maintaining an identical action for the recovery of damages to the
land itself?

Our decisions are to the effect that where the injuries complained of
result from structures or conditions permanent in their nature and their
existence and maintenance is guaranteed or protected by the power of
eminent domain or because the interest of the public therein is of such
exigent nature that the right of abatement at the instance of an indi-
vidual is of necessity denied it is open to either plaintiff or defendant
to demand that permanent damages be awarded ; the proceedings in such
case, to some extent, taking on the nature of condemning an easement.
Rhodes v. Durham, 165 N. C., 679, 81 S. E,, 938; Clinard v. Kerners-
ville, 215 N. C., 745, 3 S. E., 267. An action by landowners against
a corporation possessing the right of condemnation for the maintenance
of a continuing nuisance which adversely affects the value of plaintiff’s
land is, by demand for permanent damages either by the plaintiff or by
the defendant, converted into an action in the nature of a condemnation
proceedings for the assessment of damages for the value of the land or
easement taken. The assessment of permanent damages and the pay-
ment thereof vests in the defendant an easement entitling it to the
continued use of the property in the same manner. Clinard v. Kerners-
ville, supra. In those cases wherein it is alleged that lands have been
subjected to an additional burden, the question of negligence is not
involved. Clinard v. Kernersville, supra.

The wrong complained of by James A. Leak in his second cause of
action, as stated in his complaint, was continuing in its nature, resulting
from the construction and maintenance of a permanent plant, the opera-
tion of which adversely affected and damaged the property of said plain-
tiff, a lower riparian owner. The prayer for an award of permanent
damages therein converted the cause into an action for damages resulting
from the wrongful taking, in part, of plaintiffs’ property, which taking
amounted in law to the imposition of an easement. The assessment and
payment of permanent damages vested in defendant an easement in
plaintiffs’ land entitling it to continued use of the property in the same
manner. Clinard v. Kernersville, supra, and cases there cited.
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By the verdiet and judgment in the former action the defendant is
estopped to deny that by the construction, maintenance and manner of
operation of its Tillery Dam it wrongfully interfered with and perma-
nently damaged the plaintiff therein in his property right as a lower
riparian owner. Likewise, the plaintiff therein and his successors in
title are estopped to deny that the defendant, by payment of the perma-
nent damages assessed, acquired an easement in plaintiffs’ land, at least
as to his ferry rights, permitting the continued use of its plant in the
same manner without further rights on the part of James A. Leak, or
his successors in title, to complain.

A judgment rendered in an action estops the parties and their privies
as to all issuable matters contained in the pleadings, including all mate-
rial and relevant matters within the scope of the pleadings, which the
parties, in the exercise of reasonable diligence, could and should have
brought forward. Distributing Co. v. Carraway, 196 N. C., 38, 144
S. E., 535; Garrett v. Kendrick, 201 N. C., 388, 160 S. E., 349. The
whole tendency of our decisions is to require a plaintiff to try his whole
cause of action and his whole case at one time. He can neither split
up his claim nor divide the grounds of recovery. Power Co. v. Power
Co., 188 N. C., 128, 123 S. E,, 312; Winslow v. Stokes, 48 N. C., 285;
U. S.v. Land Co., 192 U. 8., 355, 48 L. Ed., 476; Eller v. R. R., 140
N. C.,, 140, Where a party brings an action for a part only of the
entire indivisible demand and recovers judgment, he cannot subsequently
sue for another part of the same demand. Baird v. U. S., 96 U. S., 432,
24 L. Ed., 703. As stated by Walker, J., in Eller v. RB. R., supra, “The
general rule in the law of damages is that all damage resulting from a
single wrong or cause of action must be recovered in one suit. The
demand cannot be split and several actions maintained for the separate
items of damage. Plaintiff recovers one compensation for all loss and
damage, past and prospective, which were the certain and proximate
results of the single wrong or breach of duty. The rule is different
where there is a continuing wrong or the wrong is repeated as in the case
of a nuisance or trespass, or where there is a new trespass distinet from
the original one . . . Where there is an invasion of another’s right,
the cause of action is the wrong, or what we technically call ‘the injury,’
which entitles him at least to nominal recompense to vindicate his right,
and the consequences which immediately flow from the injury, in the
way of loss or damage, are but matters of aggravation. . . . She
(plaintiff who was held to be barred) could carve out as large a slice
as the law allowed, but she could cut but once. No one should be twice
vexed for the same cause is a maxim of the law we are not disposed
to disregard and which it is well strictly to enforce.” See also Lightner
v. Raleigh, 206 N. C., 496, 174 8. E., 272; Webb v. Chemical Co., 170
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N. C., 662, 87 S. E., 633; Baltimore S. 8. Co. v. Phillips, 274 U, 8., 3186,
71 L. Ed., 1069; Stern v. Richies, 111 Wis., 591, 87 N. W, 555; Kline
v. Stein, 46 Wash., 546, 90 Paec., 1041; 1 R. C. L., 341; Barcliff v. R. R.,
176 N. C., 39, 96 S. E., 644; Bank v. Schruben, 125 Kan., 417.

The cause of action set out in the former suit is based on the conduet
of the defendant in wrongfully interfering with the rights of the plaintiff
therein as a lower riparian owner by the erection of a permanent struc-
ture for use in serving the public and in interfering with the normal
flow of the water of Yadkin River in connection therewith. If any
damage to his land resulted therefrom said plaintiff was advertent
thereto at the time. That he had in mind resulting damages to his land
is made to appear by written prayers for instructions he tendered in that
case in which he states in part: “That the intermittent wetting and
drying of the banks by the defendant’s operation of its turbines and gates
causes the banks of the river to crack and facilitates erosion of same
not only by the irregular flow caused by the defendant but also by floods,
both natural and artificial, in said river, all to such an extent that even
large trees which withstood larger floods than any on the river since the
dam was constructed have been undermined and have died and fallen in
the river, and that the banks of the river are graduelly widening and the
substance thereof carried down the river and deposited in the defend-
ant’s pond at Blewetts’ Fall.” If he considered such resulting damage
more than inconsequential it was his duty to seek to recover compensa-
tion therefor in that action. His failure to do so estopped him and his
privies from thereafter asserting any right thereto.

But the plaintiffs contend that the written prayers for instructions
were improperly admitted and should not be considered. While it suffi-
ciently appears without reference to the prayers for instruction that the
former judgment is res judicata as to the plaintiffs’ first cause of action,
we may say that when the plaintiff in the former action tendered written
prayers for instructions they became a part of the record and judgment
roll and were admissible on the plea of res judicata as a part thereof.

There was no error in the judgment of the court in sustaining the
plea of res judicata on the cause of action set out by plaintiffs for the
taking of their property without compensation through the wrongful
interference with the right of plaintiffs, as lower riparian owners, in the
manipulation of the waters of Yadkin River. Nor was there any error
in the failure of the court to find the facts on the plea of res judicata.
The record in the former action being in existence is the only evidence
admissible to prove its contents. Gauldin v. Madison, 179 N. C., 461,
102 S. E., 851; Little v. Bost, 208 N. C., 762, 182 S. E., 448; Gibson
v. Gordon, 213 N. C., 666, 197 S. E., 135; Whitaker v. Garren, 167
N. C, 638, 83 S. E,, 759. That action was pursued to final judgment



N. C.] FALL TERM, 1939. 9

BrutON v. Li6HT Co.

and the jury verdict discloses the material facts. What the evidence
was is unimportant. The plaintiffs cannot now pursue the same cause
of action for the recovery of further damages.

Was there error in the judgment dismissing the action on the plain-
tiffs’ second cause of action based on allegations of negligent operation
of defendant’s dam and floodgates during a period of excessive rains?
We are of the opinion that this question likewise must be answered in
the negative.

This cause of action is predicated upon the assumption that the de-
fendant, during flood time, so unreasonably operated the floodgates to
its dam that the flood water below the dam was suddenly accelerated and
the quantity flowing from the dam was so excessively increased as to
cause the lands of the plaintiffs to overflow, resulting in extensive dam-
age to the lands and the crops thereon. This is a sound legal premise
and, if supported by the facts, is sufficient to sustain a recovery. As was
said in Dunlap v. Power Co., 212 N. C., 814, 195 S. E,, 43, “A lower
riparian owner has the right only to insist that the water shall not be
unreasonably withheld or let down by the owner above or withheld for
an unreasonable length of time. The upper riparian owner has no right
by virtue of his position unreasonably to interfere with the natural flow
of the stream so as to give the riparian owner below a great deal more
than the usual quantity of water during a part of the year, or at stated
periods, and little or none during the remainder of the year or during
intervals of unreasonable length . . . a riparian proprietor has a
right to make all the use he can of the stream so long as he does not
pollute it or divert it from its natural channel and abstract so much as
to prevent other people from having equal enjoyment with himself, or
does not use the same in such an unreasonable manner as to materially
damage or destroy the rights of other riparian owners.”

Although the works of the defendant were lawfully and rightfully in
the stream and the defendant had the right to make reasonable use of .the
water thereof in the operation of its plant, it should be held for such
damages as results from its negligent and careless manipulation of the
unusual flow of water during a freshet or its negligent failure to use
reasonable care in anticipating flood conditions or in failing to use
reasonable diligence in guarding against any undue acceleration or
retardation of flood water resulting from an unusual rainfall.

An actionable injury arises when the consequence of the detention of
water by a dam is the flooding of the lands of owners either upstream
or downstream. 67 C. J. (Water’s), p. 702. However, the owner of a
dam may permit water to flow from a dam if the waters coming to the
dam are neither accelerated in speed or increased in quantity, so long as
ordinary care is exercised in the discharging of the water ponded behind
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the dam. Crawford v. Cobb’s & Mzitchel Co., 121 Ore., 628, 253 Pac.,
3, and 257 Pac., 16; Wizon v. Water, etc., Co., 24 Cal., 367; Wilson v.
Campbell, 76 Me., 94. Nothing appears to be more settled than that the
owner of a dam is not bound to anticipate unprecedented storms or rain-
falls. Palmyra v. Woolen Co., 99 Me., 134, 58 Atl,, 674; Radburn v.
Lumber Co., 83 Wash., 634, 145 Pac., 632; and is not liable for damages
resulting from extraordinary storms and floods. Steel Co. v. Law, 224
Ala., 667, 141 So., 641; Duncan v. Power Co., 250 Mass., 228, 145 N. E,,
427; Town of Bennington v. Fillmore & Slade, 98 Vt., 405, 130 Atl,
137; City of Portsmouth v. Weiss, 145 Va., 94, 133 S, E,, 781. Rector
v, Power Co., 180 N. C., 622, is to like effect. But where the negligence
of the defendant in the operation of its plant during unprecedented and
unforeseeable storm or rainfall is a contributing factor in producing
injury—that is when the injury resulted from a combination of the
defendant’s negligence acting in concert with some natural force such as
an unprecedented storm (Comrs. v. Jennings, 131 N. C., 393) the
defendant is not relieved from liability, since an act of God which excul-
pates the owner of a dam must be such an act as constitutes the sole
cause of the injury. Water Works Co. v. Holliday, 214 Ky., 762, 45
S. W. (2d), 9; Walsh v. Copper Mining Co., 66 Mont., 592, 214 Pac.,
641,

Likewise, a defendant power company is required to exercise ordinary
care in anticipating flood conditions from an ordinary freshet such as
might be reasonably expected or foreseen and to use reasonable care in
the manipulation thereof and in guarding against any undue acceleration
or retardation of the flood water. It may be held accountable for any
damages for its failure to exercise such care. Iowever, in determining
whether the owner of a dam has failed to exercise ordinary care to pro-
tect the rights of a lower riparian owner due regard must be had for its
correlative duty to protect upper riparian owners against any undue
retardation of the flood water. The owner must pay due regard to the
rights of the upper, as well as of the lower, riparian owner.

From a consideration of all the evidence offered in the light most
favorable to the plaintiffs the following facts may be adduced :

(1) The defendant’s power plant and dam is located 4.8 miles above
the point where Rocky River empties into Yadkin (Pee Dee) River and
another smaller stream known as Clark Creek empties into Yadkin
River about 2,000 feet below the dam. The land of the plaintiffs is
located approximately 1 mile below the mouth of Rocky River;

(2) The rainfall in the water sheds or basins of Yadkin and Rocky
Rivers which produced the condition about whick the plaintiffs com-
plain, began on 1 April, 1936, and continued with varying degrees of
intensity through 7 April, 1936;
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(3) There have been freshets prior to the construction of the dam
producing a larger flowage of water;

(4) There was an extensive rise in the water of Rocky River and in
Yadkin River on the morning of 7 April. The rise in Pee Dee River
was from 8 to 10 feet between 9 a.m. and 2 p.m. on that day, with a total
rise of 11 feet during the day. Rocky River rose 32 feet (from its bed)
and held a sustained height of 30 feet for approximately 30 hours. The
crest of the rise of Rocky River some distance up the river occurred
about 8 a.m. and on plaintiffs’ land on Pee Dee River about 11 a.m. on
the morning of the Tth;

(5) At the rate the water was flowing it took two to four hours for it
to pass from the defendant’s dam to the plaintiffs’ land;

(6) The land of plaintiffs began to overflow on the late afternoon or
night of 6 April and was completely inundated on the 7th. The water
began to recede on the &th and the river was within its banks on the 9th;

(7) The extent of the flow and the rapidity of the water caused con-
siderable damage to the lands of plaintiffs;

(8) If a maximum number of the gates to the defendant’s dam are
opened suddenly it will cause a high crest of water which will adjust
itself in 6 or 8 hours.

(9) The total rainfall beginning 1 April was considerably in excess
of the rainfall which occurred in 1928 but if the rainfall is considered
from the 4th to the Tth there was less;

(10) On 6 April defendant had 13 or 14 of its gates open and on
7 April it had 14 gates open; and,

(11) Gates such as are used by the defendant are a necessary part of
the construction of that type of dam and the type of dam used by the
defendant is in common use in the South.

In addition, the plaintiffs’ witness Holland, who was tendered and
examined as an expert and who had no personal knowledge of the
condition existing on the day the lands of the plaintiffs were flooded,
testified at considerable length as to the rainfall, the flowage of the
streams, the volume of water discharged by Rocky River and like mat-
ters, all of which testimony was based on records maintained by the
Federal Government at its several rainfall and river gauge stations.
He further testified that during freshets water would naturally flow
more rapidly since the dam was built than before; that the damage was
caused by the heavy rains and the fast rise in the water; that the dam
would naturally feed out water more rapidly during flood stage; that if
the pond is maintained at the same level after the gates are open it is
not discharging any more water than comes in but just the same quantity
that is coming in—nothing coming out but flood water—and that in
giving his testimony he did not take into consideration the storage basins
up the Pee Dee. He then stated that in his opinion the rapidly rising
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flood which produced the overflow on the lands of plaintiffs was caused
by “the opening of a large number of gates in the dam of the defendant
and particularly releasing suddenly a large volume of water, a volume
which I can’t measure, haven’t attempted to measure by the opening of
the gates, but which I have attempted to measure and have measured
with a fair degree of accuracy by starting at the station below the dam
and working back.”

The witness was qualified and permitted to testify as an expert. His
statement as to the cause of the flooding of the land, if supported by
evidence, is suflicient to take the cause to the jury. If not supported by
evidence, it is a mere surmise or conjecture.

While the plaintiffs offered evidence tending to show that on the
afternoon of the 6th there were 13 or 14 gates open and that on the 7th
14 gates were open, they offered no evidence as to the manner in which
the gates were opened—whether one at a time, gradually, or all at one
time. As bearing on this, however, the evidence of the plaintiffs does
disclose that at all times while the gates were open water was flowing
over the top of the unopened gates, thus showing that the defendant was
not discharging any considerable amount of water in excess of that which
was coming in,

As there is a total absence of evidence in the record that the defendant
released suddenly a large volume of water either on the 6th or on the
7th, the day of the flood, we are compelled to the conclusion that the
opinion evidence of the plaintiffs’ expert witness is unsupported by
evidence and amounts to nothing more than speculation.

In support of this conclusion it may be well to note that the evidence
of the defendant and its charts disclose that the defendant began to
release the water before it had completely reached the crest of the dam
and that it so controlled its gates that after the water began to flow over
the dam the pond was maintained at approximately the same level until
the water below the dam receded within the banks of the river.

But the plaintiffs insist that as the judge did not grant the motion of
nonsuit when made at the conclusion of all the evidence he was without
power to do so thereafter. This position cannot be sustained. The
matter was in fieri until verdict was rendered. Batson v. Laundry Co.,
202 N. C., 560, 163 S. E., 600; Godfrey v. Coach Co., 200 N. Q., 41,
156 S. E., 139; Price v. Ins. Co., 200 N. C,, 427, 157 S. E., 132, and
201 N. C., 376, 160 S. E., 367; Lee v. Penland, 200 N. C., 340, 157
S. E., 31.

A careful perusal and consideration of all the evidence leads us to the
conclusion that the judgment below must be

Affirmed.

Crarkson, J., concurs in result.
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HARRY ROTH v. GREENSBORO NEWS COMPANY.
(Filed 2 February, 1940.)

1. Libel and Slander § 13—Evidence held sufficient to be submitted to
jury on question of whether words libelous per se were spoken of and
concerning plaintiff.

The evidence disclosed that a person of a certain name was arrested in
New York City for violation of the Mann Act and that defendant news-
paper published an Associated Press account thereof, that an F. B. L
agent informed one of defendant’s reporters that the man had formerly
been in the city in North Carolina in which the paper was published, and
had been formerly prosecuted there on a similar charge, that the reporter
found in the city directory for prior years an identical name with state-
ment that such person was employed in a local theatre, giving his busi-
ness and residential address at that time, and that the paper then carried
a news story stating that the person arrested in New York was the same
person who had formerly resided in the city and was connected with the
local theatre. Plaintiff, the person who had formerly resided in the city
and was employed by the theatre, instituted this action for libel and testi-
fied that his acquaintances had joked him in regard to the publication.
Held: The evidence discloses not only that plaintiff’s acquaintances under-
stood that plaintiff was the person referred to in the article but also
that defendant, under a mistake of fact, intended to refer to plaintiff, and
therefore the evidence is sufficient to be submitted to the jury on the
question of whether the words libelous per se were spoken of and con-
cerning plaintiff, and defendant’s motion to nonsuit was properly denied.

2. Libel and Slander § 12—
Evidence of the financial worth of defendant is competent upon the
issue of punitive damages.

8. Libel and Slander § 16—

Punitive damages may be awarded in an action for libel and slander
only upon a showing that the publication was prompted by actual malice
as distinguished from malice implied from the intentional doing of an act
which would have a natural tendency to injure, but oppression, gross or
willful wrong, or a wanton, reckless or criminal disregard or indifference
to plaintiff’s rights will support an issue of punitive damages.

4. Same—Evidence held sufficient to sustain submission of issue of puni-
tive damages.

The evidence disclosed that a person of a certain name was arrested in
New York City for violation of the Mann Act and that defendant news-
paper published an Associated Press account thereof, that an F. B. I.
agent informed one of defendant’s reporters that the man had formerly
been in the city in North Carolina in which the paper was published and
had been formerly prosecuted there on a similar charge, and that he had
been engaged in the amusement business, that the reporter found in the
city directory for prior years an identical name with statement that the
person of that name was employed in a local theatre, giving his business
and residential address at that time, and that the paper published a news
story stating that the person arrested in New York was the same person
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5.

6.

7.

8.

9.

who had formerly resided in the city and was connected with the local
theatre. Held: The F. B. I. agent did not state that the man arrested had
formerly resided in the city or had been employed by the local theatre,
and the publication of the news story as to the identity of the two persons
without checking with plaintiff’s business or residence address as given
in the city directory constitutes more than a scintilla of evidence that
defendant published the libelous article concerning plaintiff with reckless
disregard of plaintiff’s rights, and is sufficient to support the issue of
punitive damages notwithstanding that defendant may have acted through
an honest mistake, and therefore evidence of the financial worth of de-
fendant is competent.

Libel and Slander § 6—Mere statement that defendant had come in
possession of information contra to prior libelous article held insuffi-
cient retraction,

Defendant published an article identifying plaintiff as the person who
had committed and who was then charged with coramitting violations of
the Mann Act. Thereafter it published a statement that it was informed
that plaintiff was not the person who had been arrested on the charge.
Upon plaintiff’s demand for a retraction, defendant sent him the second
article and requested him to advise defendant if this was not satisfactory.
Held: While C. 8., 2430, does not prescribe any particular form of re-
traction, it does require a categorical retraction and apology, and the
mere statement that defendant had come into possession of information
contra to that theretofore published is insufficient to meet the require-
ments of the statute, nor was it incumbent on plaintiff to approve or dis-
approve thereof, and his failure to do so does not exculpate defendant or
preclude the submission of an issue of punitive damages.

Same—

Under C. S., 2430, the publication of an apology and retraction is not in
itself sufficient, but it must be made to appear also that the libelous
article was published in good faith, that its falsity was due to an honest
mistake of fact, and that there were reasonable grounds for believing the
statements in the article were true.

Libel and Slander 8§ 2, 16—

The law presumes that general damages actually, proximately and
necessarily result from an unauthorized publication which is libelous
per se and therefore has the immediate tendency to injure plaintiff’s
reputation, and such damages arise by inference of law even in the
absence of actual pecuniary loss, and therefore need not be proved by
plaintiff,

Same—

The fact that the law presumes that general damages result from the
publication of a libel per se does not preclude the plaintiff from offering
evidence of damages both general and special.

Same—

Evidence of the unauthorized publication of words libelous per se,
raising the presumption of general damages, with testimony by plaintiff
to the effect that he had suffered mental anguish, humiliation and em-
barrassment as a result thereof, entitles plaintiff to the award of some
damages, the amount thereof being for the determination of the jury.
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Arprar by defendant from Erwin, Special Judge, at May Term, 1939,
of Guirrorp. No error.

Civil action to recover damages resulting from the publication of a
libel.

The defendant is a corporation which publishes and circulates The
Greensboro Daily News and The Greensboro Record, two daily news-
papers published in the city of Greensboro. On 30 August, 1937, it
published in The Greensboro Daily News an Associated Press dispatch
from Atlantie City, N. J., under date of 29 August, reciting the round-up
and arrest of alleged members of a vice ring which was operating in
several cities of the United States. It stated that Harry L. Roth, who
was arrested in New York, was listed by the Assistant U. S. District
Attorney as a principal defendant; that Roth was released from the
Federal Penitentiary 9 February after serving two years on a Mann Act
conviction and that his record showed arrests in New York, Philadel-
phia and Detroit on Mann Act and other charges. On 31 August, 1937,
1t carried another Associated Press dispatch in which, among other
things, it was stated that “Harry Roth 42 year old New Yorker who was
linked to Lueciano by J. Edgar Hoover, Chief of the Federal Bureau of
Investigation, was committed to Mercer County Jail today in default of
$25,000 bail.” It was stated that “Roth was charged with transporting
a girl identified as Teddy Blaine from Philadelphia to Atlantic City for
immoral purposes.”

This article repeated that Roth was charged with transporting a girl
from one State to another for immoral purposes and that the raids were
part of the concerted drive by the F. B. L. to stamp out the White Slave
Traffic.

The Greensboro Record, in its edition of 30 August, 1937, carried an
Associated Press dispatch under Trenton, N. J., date line, containing,
among other things, the statement that “Federal agents plan to bring
here from New York for questioning today a man identified by Hoover
as Harry Roth who he said was reputedly a member of the Charles
(Lucky) Luciano Gang.”

This article quoted the Federal Agent as stating that 87 prisoners
arrested were “prineipals, procurers and madames.”

On the night of 31 August, one Morgan, F. B. 1. agent stationed at
Greensboro, telephoned J. N. Benton, engaged by the defendant as a
newspaper reporter on The Record, and told him that he, Morgan, had
just returned from Newark where he had engaged in the raids and that
he thought there was a local story in connection with this raid in Jersey
City and surrounding New York and that one of the men referred to in
the Associated Press dispatch carried that morning was named Harry
Roth and that he understood that Roth was formerly in Greensboro;
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that Roth had been tried here (Greensboro) some two or three years
previous on a white slavery charge similar to the one he had just been
arrested for and that he (Benton) could check up on it and get a local
story probably. Benton, whose duty it was in part to prepare the column
of the events of 10, 20 and 30 years ago carried by The Record, was
aware of the fact that Roth Brothers had purchased the Palace Theatre
in Greensboro in 1927. He mentioned that fact to Morgan and Morgan
in reply stated that he understood that Roth, who was arrested in New
York, “had been in the entertainment business.”

The next morning Benton examined the Greensboro City Directory.
In the 1928 directory he found listed, “Harry Roth, Palace Theatre,
residence Y. M. C. A’; in each of the 1929 and 1930 directories he
found, “Harry Roth (Palace Theatre) r Asheville, N. C.” The name
Harry Roth did not appear in either the 1931 or 1932 directory. Benton
then went to the office of the Clerk of the United States District Court
where he ascertained that one Harry Roth was tried at the June Term,
1935, under the Mann Act and sentenced to three years imprisonment.

Thereupon, without any investigation at the Palace Theatre or at the
Y. M. C. A. and without any further inquiry, Benton wrote for publica-
tion and the defendant published in its Greensboro Record, on 1 Sep-
tember, 1937, under the large type headlines, “VICE RING MAN IS
KNOWN HERE” the following article: “Harry Roth One of Men
Taken at Atlantic City in Roundup, Once Lived Here. The recent raid
of the federal investigators in Atlantic City, N. J., and other cities that
resulted in the arrest of Harry Roth on Monday night, is of local interest
as Roth formerly resided in Greensboro. He is now under $25,000 bond,
being charged with complicity in gigantic vice operations in violation of
the Mann White Slave Law. Between 125 and 150 men were taken
into custody as a result of the drive, headed by J. Edgar Hoover. Roth
is regarded as one of the higher-ups in the conspiracy.

“Roth, 42, listed as a resident of New York, was for a time connected
with the Palace Theatre in Greensboro, it is understood. In June, 1935,
he was tried in United States Court for violation of the Mann White
Slave Act and given two years in Atlanta on each of four counts, the
sentences to run concurrently. It will be recalled that he was arrested
in San Francisco, Calif., after federal officers had traced him to various
parts of the country. He was specifically charged with inducing young
women to go from Greensboro to New York, promising employment.
Arriving in the metropolis, it was brought out during the trial, the true
motive of the journey was revealed and several girls testified to their
experiences after making the trip to New York on the promise of em-
ployment.
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“After Roth was arrested in San Francisco it was necessary to have
one of the prosecuting witnesses taken to the Pacific coast city for pur-
pose of identification, the prisoner resisting removal.

“R. L. Morgan, of the Greensboro office of the F. B. 1., was among
the number summoned to New York and Atlantic City to assist in the
vice gang roundup. He returned home Tuesday.”

On the afternoon of 1 September, after the issue of The Record con-
taining said article was put in circulation, Max Zager, who operates the
Palace Theatre in Greensboro under lease from plaintiff and his brother,
after reading the article, called The Greensboro Record and asked them
how they knew it was the Harry Roth that was formerly connected with
the Palace Theatre. Defendant’s agent in answer advised him that the
information they got was from the F. B. I. man who told him he was;
that the F. B. I. man had questioned this man and he told them he
formerly lived in Greensboro and he operated the Palace Theatre.
Zager then advised the defendant through its agent that the Roth who
was formerly connected with the Palace Theatre was much younger than
42 years of age, that he was a man of good character and good habits and
that he was sure that he was not linked up in that affair. The agent
of the defendant then advised Zager that that was the information they
received from the F. B. I. man. Zager then called plaintiff’s brother
at Harrisburg, Va., and inquired if the report was true. He was ad-
vised that it was not, that plaintiff resided in Suffolk, Va. On the same
afternoon Mr. Stern likewise phoned the defendant relative to the article
and advised the defendant that it had made a mistake.

Upon receiving the information from Zager and Stern, Benton advised
the managing editor of the News of the mistake and suggested that the
article be not published in the morning edition of the News. There-
after, there was no further publication in either The Greensboro News
or The Greensboro Record in anywise referring to plaintiff except that
The Greensboro Eecord in its issue of 2 September, carried the following
article:

“AxorHER HarrY RorH FIGURES 1IN AFFAIR.

“The Greensboro Record was informed Wednesday afternoon that the
Harry Roth, arrested in the vice raids in Atlantic City and other north-
ern cities Monday night, was not the Harry Roth who some years ago
was connected with the Palace Theatre, as was stated in the article in
Wednesday’s Record. The Harry Roth who was engaged in business
here was a much younger man, it was said, and he was a young man of
exemplary habits and character, according to citizens who were person-
ally acquainted with him.

“The statement in Wednesday’s paper was based on information that
the prisoner, following arrest in New Jersey, had indicated to officers he
was at one time in the movie business in Greensboro.”



18 IN THE SUPREME COURT. [217

Rotx v. NEws Co.

On 11 September, 1937, plaintiff wrote The Greensboro Record calling
attention to the article of 1 September and its contents and demanding a
retraction in the following language:

“Said statements as appeared in your paper are false and untrue and
I hereby demand a full and fair correction, apology and retraction pub-
lished in your paper and in as conspicuous a place and type as was the
article published by you on September 1, 1937.” The letter was received
by the managing editor of defendant and he, in reply, in behalf of
The Greensboro Record, wrote the plaintiff enclosing a copy of the
article which appeared in The Greensboro Record of 2 September and
requested that if said article did not meet with plaintiff’s approval he
so inform The Greensboro Record. The defendant received no reply,
published no retraction and took no further action in respect thereto.

Plaintiff instituted this action 20 October, 1937, to recover damages,
both compensatory and punitive.

In answer to appropriate issues submitted, the jury found that the
article published by defendant 1 September, 1937, was published of and
concerning the plaintiff Harry Roth and assessed compensatory damages,
but answered the issue as to punitive damages in the negative. There
was judgment on the verdict and the defendant excepted and appealed.

Stern & Stern for plaintiff, appellee.
Douglass & Douglass, Hobgood & Ward, and Chas. M. Ivey, Jr., for
defendant, appellant,

Barwuirr, J. On this appeal the defendant presents a number of
questions for determination: (1) Did the court err in overruling the
defendant’s motion for judgment as of nonsuit on plaintiff’s first cause
of action for compensatory damages? (2) Did the court err in over-
ruling defendant’s motion for judgment as of nonsuit on plaintiff’s
second cause of action for punitive damages? (3) Was it error for the
court to admit evidence of defendant’s financial worth? (4) Did the
court err in refusing to charge the jury that it would be warranted in
awarding only nominal damages as prayed by the defendant? And, (5)
Did the court err in failing to give the defendant’s special prayer for
instructions to the effect that the jury should answer the first issue
“NO”?

The article not only states that Roth was arrested on a charge of
violating the White Slave Act and with imprisonment in default of bond
but it likewise attributes to him conduet of such vile baseness and
depravity as to indicate a total lack of any sense of the social duty that
a man owes to his fellow man and to society. If it had reference to the
plaintiff it was false. This is conceded by the defendant. Being false
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it is a libel per se. Flake v. News Co., 212 N. C,, 780, 195 S. E., 55.
The court below so instructed the jury, to which there is no exception.

On the defendant’s motion to nonsuit on the first cause of action and
its prayer for a directed verdict, on the first issue then, the only question
to be determined is as to whether there was sufficient evidence that the
publication was “of and concerning the plaintiff.”

The testimony of the witness Benton clearly indicates that he wrote
the article because of its supposed local interest and concerning the Roth
who formerly operated the Palace Theatre and resided at the Y. M.
C. A. It was so understood by the witness Zager and by Mr. Stern and
by others who accosted and joked the plaintiff in respect thereto. After
receiving a phone call from Zager, Benton informed the managing editor
that there had been a mistake. The managing editor wrote the plaintiff
that the information was obtained from the Federal investigator Morgan
stating “Investigator Morgan told this newspaper that Roth stated he
has been connected with the Palace Theatre in Greensboro.” In the
publication attempting to correct the false impression made the defend-
ant stated that: “Another Harry Roth Figures in Affair;” and that it
was informed “That the Harry Roth arrested in the vice raids in Atlan-
tic City and other northern cities Monday night was not the Harry Roth
who some years ago was connected with the Palace Theatre.” Benton
likewise testified that when he wrote the article “he was under the im-
pression that the man referred to therein was formerly connected with
the Palace Theatre.”

It would seem, therefore, that the article was not only understood by
those who read it as being of and concerning the plaintiff but that the
defendant, by mistake of fact, so intended it. In any event, the evidence
raises an issue of fact which was properly submitted to the jury. On
the issue so submitted the court charged the jury fully in the language
of special instructions prepared by learned counsel for the defendant.
Naturally the charge on this aspect of the case was as favorable to the
defendant as the law would permit. At least there is no exception
thereto.

Under the view we take of the evidence the second and third questions
may be treated as one.

When the allegations of the complaint are sufficient to support a
demand for punitive damages, and there is testimony tending to support
the allegations, evidence of the pecuniary circumstances and wealth of
the defendant is competent on the issue thereby raised. Adcock v.
Marsh, 80 N. C., 360; Reeves v. Winn, 97 N. C,, 246, 1 S. E., 448;
Baker v. Winslow, 184 N. C., 1, 113 8. E., 570, and authorities therein

cited at p. 10.
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In some jurisdictions it is held that where malice exists exemplary
damages may be given, and that it is immaterial whether the malice is
actual or such as is implied in law for the publication of a libel per se.
25 Cye., 536, et seq. In this jurisdiction punitive damages may not be
awarded on a showing of implied malice only. To support an award of
vindictive damages it must appear that the publication was prompted
by actual malice (as contra-distinguished from imputed malice, or malice
implied by the law from intentionally doing that which in its natural
tendency is injurious), or that the defamation was recklessly or care-
lessly published. Baker v. Winslow, supra,; Gilreath v. Allen, 32 N. C,,
67; Bowden v. Bailes, 101 N, C., 612; Upchurch v. Robertson, 127 N. C.,
127. Such damages may be awarded when there is evidence of oppres-
sion, or gross and willful wrong; Recves v. Winn, supra; or a wanton
and reckless disregard of the plaintiff’s right; Fields v. Bynum, 156
N. Q. 413, 72 S. E., 449; or of gross indifference; Woody v. Bank, 194
N. C., 549, 140 S. E., 150; or reckless and criminal indifference to plain-
tiff’s rights ; Hall v. Hall, 179 N. C,, 571, 103 S. E., 136.

The F. B. I. agent stated to the defendant’s news agent that he under-
stood the Roth arrested “was formerly in Greensboro and had been tried
in Greensboro,” and that “he had been in the entertainment business.”
He did not state that he was formerly a resident of Greensboro or that
he had ever been connected with the Palace TlLeatre. The reporter
ascertained a man by the name of Roth had been for an undisclosed
length of time, in Greensboro pursuing his vocation as a professional
pimp and had been arrested and tried in the United States District
Jourt. He further ascertained that Roth, the plaintiff, formerly resided
in Greensboro at the Y. M. C. A. and was connected with the Palace
Theatre. He published the article without investigation either at the
place of employment or at the place of residence of the Roth about whom
he wrote when such an investigation before the publication would have
disclosed the true facts. The managing editor stated to Zager that the
. B. I. agent had told him that the Roth who was arrested was a man
who formerly lived in Greensboro and operated the Palace Theatre. The
record fails to disclose that such information was received from the
F. B. 1. agent.

“A good name is rather to be chosen than great riches.” A good
reputation, when based on sound character, is a man’s most precious
possession. No publication, the tendency of which is to seriously impair
or destroy a good name, should be permitted without most careful in-
vestigation. The failure to go to a known and easily available source
of information, coupled with other facts and circumstances which appear
in this record and considered in connection with the presumption of legal
malice arising from the publication of a libelous article, constitutes more
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than a scintilla of evidence tending to show that in publishing the article
the defendant acted with reckless disregard of plaintiff’s rights and is
sufficient to support the submission of an issue of punitive damages.
This is all we are required to determine.

A consideration of the whole record leads to the conclusion that the
defendant acted through an honest mistake. The jury accepted that view
of the evidence and answered the issue on punitive damages in the nega-
tive. But, an honest mistake will not protect the defendant. Wash-
ington Post v. Kennedy, 3 F. (3d), 207, 41 A. L. R., 483; also see
Anno. 26 A. L. R., 464, et seq.

As there is sufficient evidence to be submitted to the jury on the issue
of punitive damages there was no error in the admission of testimony
relating to the defendant’s financial condition.

Nor is the defendant protected by its publication of 2 September in
which it corrects, on information, the publication of 1 September. The
plaintiff duly served notice on the defendant by letter, the receipt of
which is admitted, demanding a retraction as provided by ch. 557, Public
Laws 1901; C. S,, 2430. If the defendant desired to avail itself of the
provisions of this statute it was its duty to publish an apology and
retraction as prescribed by statute. This it did not do.

While the statute, C. S., 2430, does not require the retraction to be
in any particular form or couched in any particular language, it does
require “a full and fair correction, apology and retraction” which must
clearly refer to and admit the publishing of the article complained of
and directly, fully and fairly, without any uncertainty, evasion or
subterfuge, retract and recall the alleged false and defamatory statements
and apologize therefor. Oray v. Times Co. (Minn.), 77 N. W., 204.
The alleged correction falls far short of this requirement. It neither
retracts nor apologizes therefor, but merely states that the defendant is
then in possession of information contra that contained in the original
publication. See Osborn v. Leach, 135 N. C., 627; Paul v. Auction Co.,
181 N. (., 1, 105 S. E., 881.

The demand for the apology gave the defendant the election of com-
plying therewith or risking the consequence of noncompliance. It was
not the duty of the plaintiff to approve or disapprove the article already
published. Failure to do so does not exculpate the defendant or protect
it against the submission of any issue of punitive damages on a proper
showing.

It may be noted that under express terms of C. S., 2430, the publica-
tion of the apology and retraction standing alone is not sufficient. It
must be made to appear further in the trial that “said article was pub-
lished in good faith, that its falsity was due to an honest mistake of fact,
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and that there were reasonable grounds for believing that the statements
in said article were true.”

While the court declined to charge the jury in substance that it would
be warranted in awarding only nominal damages es prayed by the de-
fendant, it did charge the jury on the issue of damages that “if the
plaintiff would recover more than nominal damages under the second
issue, he must satisfy you by the greater weight of the evidence in this
case that he is entitled to recover actual damages of the defendant .
your award of damages to plaintiff under the second issue will be con-
fined to nominal damages unless the plaintiff establishes by the greater
weight of the evidence that he has suffered actual damages as the direct
and proximate result of the wrongful acts and conduct of the defendant.”
If there was any error in this charge it was favorable to the defendant.

‘When an unauthorized publication is libelous per se, malice and dam-
age are presumed from the fact of publication and no proof is required
as to any resulting injury. The law presumes that general damages
actually, proximately and necessarily result from an unauthorized pub-
lication which is libelous per se and they are not raquired to be proved
by evidence since they arise by inference of law, and are allowed when-
ever the immediate tendency of the publication is to impair plaintiff’s
reputation, although no actual pecuniary loss has in fact resulted. Flake
v. News Co., supra,; Bowden v. Bailes, supra; Fields v. Bynum, supra;
Hamilton v. Nance, 159 N. C,, 56, 74 S. E., 627, Barringer v. Deal,
164 N. C., 246, 80 S. E., 161; Paul v. Auction Co., supra,; Baker v.
Winslow, supra,; Jones v. Brinkley, 174 N, C,, 23, 93 8. E., 372; N. Y.
Evening Post Co. v. Chaloner, 265 F., 204, 36 C. J., 1150; Oates ».
Trust Co., 205 N. C., 14, 168 S. E,, 869.

In the Bowden case, supra, a charge that “the plaintiff is entitled to
some damages” resulting from a slander per se was affirmed. In the
Barringer case, supra, citing the Hamilton and Fields cases, supra, it
was held that on a slander per se compensatory damages which embrace
compensation for those injuries which the law will presume must natur-
ally, proximately and necessarily result, including injuries to the feelings
and mental suffering endured in consequence, should be awarded; and
that it is not required that the plaintiff introduce evidence that he has
suffered special damage. In the Fields case, supra, the court declined to
charge the jury “It is incumbent on the plaintiff to show to the jury
evidence that he has suffered damage before he can ask you to award any
to him.” This Court held that the refusal to give the requested instrue-
tion was proper. The other cited cases are to like effect.

“Where the facts and nature of the action so warrant, actual damages
include pecuniary loss, physical pain, and mental suffering .
compensatory damages include all other damages than punitive, thus
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embracing not only special damages as direct pecuniary loss but injury
to feelings, mental anguish, ete.” Baker v. Winslow, supra. “Com-
pensatory damages include (1) pecuniary loss direct or indireet, t.e.,
special damages; (2) damages for physical pain and inconvenience;
(3) damages for mental suffering; and (4) damages for injury to repu-
tation.” Osborn v. Leach, supra; Fields v. Bynum, supra; Barringer
v. Deal, supra.

However, the fact that the law presumes that general damages result
from the publication of a libel per se does not preclude the plaintiff from
offering evidence of damages both general and special.

The plaintiff testified in substance that he had suffered mental anguish,
humiliation and embarrassment as a result of the publication complained
of. This evidence, together with the presumption of general damages
resulting from the publication of the libel, entitled the plaintiff to the
award of some damages, the amount of which it was the duty of the jury
to determine.

A careful examination of the record and the briefs filed leads us to the
conclusion that the exceptive assignments of error are without substan-
tial merit.

No error.

L. B. McCORMICK, TrapiNe¢ as McCORMICK VENDING MACHINE COM-
PANY, v. J. KNOTT PROCTOR, SHERIFF oF PITT COUNTY, anp G. A.
CLARK, CHIEF oF PoLICE oF THE CITY oOF GREENVILLE, N. C.

(Filed 2 February, 1940.)

1. Appeal and Error § 40a—

Ordinarily, when there are no findings of fact in the record it will be
presumed that the court found facts supporting its judgment, but when
the record discloses that the court refused to hear evidence and find facts
on a material point, the presumption cannot be indulged.

2. Injunctions § 7—

The general rule is that courts of equity will not interfere with the
enforcement of the criminal laws of the State, but will remit the person
charged to setting up his defense or attacking the constitutionality of the
statute in a prosecution thereunder.

3. Gaming § 2b—
Sheriffs, constables and police officers are authorized by statute, Michie’s
Code, 4435, to seize and destroy all slot machines not expressly permitted
by section 130, chapter 158, Public Laws of 1939, and may hold such
machines as evidence for criminal prosecutions under the statute.

4. Injunctions § 7—
As an exception to a general rule, equity will interfere with the enforce-
ment of a criminal law when injunction is necessary to protect effectually
property rights and to prevent irremedial injuries to the rights of persons.
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5. Injunctions §§ 7, 11—Held: Court should have found whether slot
machines were illegal in determining plaintiff’'s right to enjoin officers
from interfering with his business.

Plaintiff, the owner of certain slot machines which had been seized by
officers of the law, instituted this action to restrain the officers from inter-
fering with the operation of the said machines, alleging that plaintiff had
paid State and county licenses thereon and that the machines were lawful
under the provisions of section 130, chapter 158, Public Laws of 1939, and
that if defendants were not restrained plaintiff would be forced out of his
lawful business. The court dissolved the temporary restraining order
theretofore issued on the ground that it was without jurisdietion to inter-
fere with the enforcement of the criminal laws of the State in any event,
and refused to hear evidence or to find facts as to whether the machines
in question were lawful. Held: It was error for the court to dissolve the
temporary order without finding whether the machines were lawful, since
in the absence of such finding the Supreme Court is unable to determine
whether the case falls within the general rule that courts of equity will
not interfere with the administration of the criminal laws of the State or
whether it comes within the exception to that rule that the enforcement
of a criminal law may be enjoined when necessary to protect constitu-
tional rights and prevent irremedial injury.

Stacy, C. J., concurring.
BARNHILL and WINBORNE, JJ., join in concurring opinion.

AppeaL by plaintiff from Frizzelle, J., at Chambers in Snow Hill,
N. C., 16 September, 1939. From Prrr. Error and remanded.

The plaintiff in this action seeks to restrain the defendants, sheriff of
Pitt County, N. C., and the chief of police of the city of Greenville,
N. C., from interfering with certain slot machines in his possession,
contending that taxes have been paid on the machines and they are legal
slot machines. The prayer for relief is as follows: “(1) That the de-
fendants, sheriff of Pitt County and chief of police of the city of Green-
ville, their officers, deputies, agents, employees and attorneys, be re-
strained and enjoined from in any wise interfering with the operation of
any of plaintiff’s machines described in the petition anywhere within the
limits of the city of Greenville or county of Pitt, and that they be
restrained and enjoined from removing or attempting to remove said
machines from such place or places where they may be now or hereafter
located. (2) For such other and further relief as may be necessary and
proper, and the nature of the petition demands, and for costs.”

The defendants in answer say: “That all of the machines owned, sold,
rented or distributed by said plaintiff are illegal, except those machines
commonly known as mechanical clerks or vending machines, which give
the same fixed return each and every time a coin is placed or inserted
in same and, except of course music machines, . . . Defendants
admit that plaintiff owns 100 and more slot machines in Pitt County,
and that same are distributed throughout Greenville and Pitt County,
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but it is expressly denied that said machines have been legalized under
sec. 130, of ch. 158, of the North Carolina Laws of 1939, or under any
other law; and, further answering said paragraph, defendants, upon
information and belief, allege and say: That the machines to which
plaintiff refers are illegal, operated as gambling devices and/or are
capable of being operated as gambling devices, and that plaintiff, in
defiance of the law, has distributed said machines throughout Greenville
and Pitt County, and that same are being operated in violation of the
law, and to the detriment of publie morals, and especially to the detri-
ment of the morals of the youth of the town and county. . . . De-
fendants say that even if license taxes have been paid on said machines
as alleged by plaintiff, that same does not legalize the operation of illegal
machines, for that the licensing department of the State, county or town
has no authority to license crime in any form. . . . Defendants
admit that the machines which they intended to seize under the law and
under instruction of the court, and by direction of the grand jury, are
the property of the plaintiff, but defendants deny that they intended to
confiscate sald machines, or to do anything with same other than hold
them as evidence and subject to the orders of the court of competent
jurisdiction; and defendants further deny, upon information and belief,
that said machines come within the classification of subsection 1 of
seetion 130 of chapter 158 (Laws of 1939), or any other legal classifica-
tion. . . . Defendants allege and say that if plaintiff’s continuance
in business is dependent upon his being able to circumvent and defy the
law by the operation of unlawful slot machines prohibited by statute, he
should be foreed out of such business, certainly in so far as said business
is unlawful or of a ecriminal nature, but it is expressly denied that
defendants intend in any way to interfere with any lawful business that
plaintiff may be conducting. . . . Defendants allege and say that
they have no intention of interfering with any legal machines, slot or
otherwise, owned by the plaintiff or anyone else, and that they have no
intention of confiscating any machines—but only intend to hold same as
evidence—subject to the orders of the court, and that they have made no
unlawful threats against the defendants or anyone else, and that they
have not and do not intend to infringe upon any of the constitutional or
legal rights of plaintiff, and that their only intention is to enforce the
law under instruction of the court and on recommendation of the grand
jury; and defendants, on information and belief, and upon such infor-
mation and belief, aver: That plaintiff, who is conducting an illegal slot
machine business and racket, is attempting to enjoin and prevent them
from properly performing their duties as officers of the law. .
Wherefore, defendants pray the court: (1) That the temporary injunc-
tion or restraining order issued in this cause on the 4th day of Septem-
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ber, 1939, by Hon. Leo Carr, one of the judges of the Superior Court, be
dissolved and dismissed to the end that defendants may proceed unham-
pered and unfettered in the performance of their duty as law enforce-
ment officers. (2) That the eourt hold, as a matter of law, that it is
without authority to enjoin and restrain law enforcement officers from
enforcing the criminal law of the State,” ete.

A temporary restraining order was duly issued, but dissolved by his
Honor, J. Paul Frizzelle, on the hearing. In the judgment, in part, is
the following: “The court being of the opinion that it is without juris-
diction or authority in this cause to restrain the sheriff of Pitt County
and the chief of police of Greenville, G. A, Clark, in the performance of
their duty as law enforcement officers in enforcing the criminal laws of
the State of North Carolina involved in this matter, but if the court does
have such jurisdiction or authority, that the restraining order heretofore
issued herein should in any event be dissolved, and, being of such opin-
ion, announced that the court did not care to hear evidence as to the
legahty or illegality of said machines involved in the controversy.

It is further considered, ordered and adjudged that the plaintiff have
until September 23rd to take and remove from their present locations
all machines referred to in the petition and he shall be permitted to store
said machines if he so desires, pending the appeal herein to the Supreme
Court, without molestation of the defendants, their agents or servants.”

To the foregoing judgment the plaintiff excepted and assigned error
and appealed to the Supreme Court. The exception and assignment of
error and other necessary facts will be set forth in the opinion.

Albion Dunn for plaintiff.
D. M. Clark and Harding & Lee for defendants.

Crarxsox, J. Did the ecourt below commit error in refusing to hear
evidence and to find facts, as to the legality of the machines involved in
the controversy? We think so, under the facts and circumstances of
this case.

Chapter 158, Public Laws 1939, expressly prohibits certain types of
slot machines and permits other types of slot machines as lawful
Plaintiff claims his machines are of those types made lawful by this act,
whereas defendant officers contend that these machines are illegal and,
as such, may be seized and destroyed under C. 8., 4435. Plaintiff
announced that he was prepared to offer evidence as to the legality of
the machines here involved, but, the court below, being of the opinion
that it was without jurisdiction to restrain defendants in the enforce-
ment of the eriminal law, refused to hear evidence and dissolved the
temporary restraining order.
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In Hinkle v. Scott, 211 N. C., 680, the court presumed that the trial
court found sufficient facts, since there were no findings of fact in the
judgment and no request for such findings. Here, however, we are not
able to indulge in this presumption, as it appears affirmatively in the
judgment that “the court did not care to hear evidence as to the legality
or illegality of said machines involved in the controversy.” Further, in
Hinkle v. Scott, supra, it was pointed out that since the operation of the
machines was permitted pending the appeal, no “substantial loss” was
caused the owners of the machines; in the instant case the machines were
ordered removed from operation and placed in storage pending the
appeal, thus resulting in the discontinuance of plaintiff’s business in the
county pending the appeal.

Generally, the equitable powers of the courts may not be invoked to
prevent the enforcement of a criminal law where the basis of the petition
in equity constitutes a valid defense to an indictment for the violation of
the law in question. This principle appears in our cases as early as
Cohen v. Comrs., 77T N. C., 2 (8), where, in refusing to allow an injune-
tion to restrain town commissioners from enforcing an ordinance, Reade,
J., speaking for the Court, pointed out that the plaintiff if injured had
redress in an action for damages and declared, “. . . We are aware
of no principle or precedent for the interposition of a court of equity in
such cases.” In Paul v. Washington, 134 N. C., 363, in declaring that
the validity of an ordinance cannot be tested by injunction, the principle
that the courts cannot enjoin the enforcement of the criminal law or of
municipal ordinances was clearly enunciated ; the reason assigned for the
rule being that “the State cannot be enjoined from the execution of its
criminal laws.” This case was followed with approval, the additional
reasons and further citations in support of the rule given, in S. ». R. R.,
145 N. C., 495, where, at p. 522, it was stated: “The doctrine may be
considered as settled in this State against the right of a court exercising
equitable jurisdiction to interfere by injunction with other courts in the
due course of administering and enforeing the criminal laws of the
State.” This principal was reiterated in Eaxpress Co. v. High Point,
167 N. C., 103, where at p. 105, Brown, J., for the Court, wrote: “The
courts of this State will not undertake by injunction to enjoin the
enforcement of the criminal law. The party charged with crime must
make this defense and plead to the indictment, and if convicted, he may,
by appeal, bring his case to this Court.”

In Turner v. New Bern, 187 N. C,, 541 (548), speaking to the subject,
it is said: “The same ruling that an injunction will not lie against the
enforcement of a city ordinance when there is a remedy by defense on
the trial of an indictment for the misdemeanor for violation of the ordi-
nance or by action for damages, has been recognized in all jurisdictions.
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21 L. R. A,, 86, and notes; 38 L. R. A., 328, and notes; and 2 L. R. A.
(N. 8.), 632, and notes, and in other cases in our own reports. Indeed,
the whole matter has been very recently discussed and the same propo-
sition asserted, citing the above and other cases, in Thompson v. Lumber-
ton, 182 N. C., 260, where it is held that ‘The enforcement of the crim-
inal law, whether by statute or valid ordinance, made punishable as a
misdemeanor under general statute, cannot be interfered with by the
equitable remedy of injunction. When its violation is made a misde-
meanor its validity may be tested by the one who is tried for violating
it as a matter of defense, and we cannot invoke the equity jurisdietion
of the court by an injunetion on the ground that his remedy is inade-
quate, because an incorporated city or town cannct be made liable in
damages in such matters” It has been often and fully settled that an
injunction will not lie against the enforcement of an ordinance that we
might well have been content to rest the decision in this case entirely
upon that proposition, which has always been asserted and never denied
by any decision in this State.” This principle has been approved by the
Supreme Court of the United States in R. R. Co. v. Raleigh, 219 Fed.,
573, affirmed 242 U. S., p. 15.

It has been the law and custom immemorially to hold as evidence to
the trial of a criminal case, pistols, alleged illicit liquor, ete.

N. C. Code, 1985 (Michie), sec. 4435, supra, is as follows: “All jus-
tices of the peace, sheriffs, constables and officers of police are hereby
authorized and directed, on information made to them on oath that any
gaming table prohibited to be used by this article, or any illegal punch-
board or illegal slot machine is in the possession or use of any person
within the limits of their jurisdiction, to destroy the same by every
means In their power; and they shall call to their aid all the good citi-
zens of the county, if necessary, to effect its destruction.”

In Daniels v. Homer, 139 N. C., 219 (225), is the following: “The
U. S. Supreme Court further says: ‘It is said, hcwever, that the nets
are not in themselves a nuisance, but are perfectly lawful acts of manu-
facture and are ordinarily used for a lawful purposs. This, however, is
by no means a conclusive answer, Many articles, such, for instance, as
cards, dice and other articles used for gambling purposes, and perfectly
harmless in themselves, but may become nuisances by being put to an
illegal use, and in such cases fall within the ban of the law and may be
summarily destroyed. . . . The power of the Legislature to declare
that which is perfectly innocent in itself to be unlawful, is beyond ques-
tion. (People v. West, 106 N. Y., 293), and in such case the Legislature
may annex to the prohibited act all the incidents ¢f a eriminal offense,
including the destruction of property denounced by it as a publie
nuisance.” ”’
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The law imposes on sheriffs, constables, and police officers, the duty
of taking cognizance of the possession and use of illegal slot machines
and other gambling devices, and of seizing and destroying them. Dili-
gent performance of this duty on the part of enforcement officers is to
be highly commended and, only by a vigorous assertion of all the lawful
means available, may we eradicate this persistent evil. In addition to
indictment, the summary processes of the law, which in themselves
recognize the unusual character and effect of the evil, must be upheld
when applicable, and it should be the duty of the court to encourage,
rather than embarrass, the efforts made by administrative officers to
suppress such affronts to public decency, morals and good order.

In this case, however, the plaintiff protests that he is engaged in a
lawful business and that the coin-slot devices used are not of an illegal
type. The trial judge declined to hear evidence or make any findings
of fact, and dissolved the injunction against their seizure, or further
molestation of plaintiff’s business.

It does not directly appear from the record that defendants were
acting under authority of a warrant or by virtue of any specific criminal
prosecution against plaintiff, although defendants answered by way of
defense that their action in seizing said slot machines was an official
action in the prosecution of their duties as law-enforcing officers. Thus,
1t may be open to doubt whether defendants have brought themselves
squarely within the protection of the prineiple discussed at some length
above. On the other hand, plaintiff has alleged that he has paid taxes
to the State on said machines as legal slot machines, that the Attorney-
General of North Carolina has given as his opinion that said machines
are legal, and that he has been advised that the acts of defendants are
“oppressive, prohibitive and confiscatory, and without warrant of law”
and “that if defendants are not restrained, this plaintiff will be forced
out of business and deprived of his statutory and Constitutional right
to sell, distribute, lease and put on location in various places of business
for amusement, his property will be confiscated without due process of
law and he will be deprived of a lawful business, which he is entitled to
pursue.” In thus invoking equity he is supported by numerous cases
setting forth the exception to the general rule previously discussed, that
exception being that equity will interfere, even to prevent criminal prose-
cutions, when this is necessary to protect effectually property rights and
to prevent irremediable injuries to the rights of persons. Advertising
Co. v. Ashewlle, 189 N. C., 7137; Terrace v. Thompson, 263 U. S., 197;
Truax v. Raich, 239 U. S., 33; Note, 25 L. R. A. (N. 8.), 193. How-
ever, it is the duty of plaintiff who invokes the action of equity to bring
himself within the exception to the general rule, this Court having the
power to examine the evidence to determine whether the facts are suffi-
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cient to bring him within the protection of the exception. Advertising
Co. v. Asheville, supra (739). As the court below has failed to find the
facts, this Court is unable to determine whether the instant case falls
within the general rule or the exception thereto.

For the reasons given, and to the end that the facts may be found, the
cause is remanded.

Error and remanded.

Stacy, C. J., concurring: The question for decision is whether a
court of equity has the authority to hear the plaintiff on his allegation
that the defendants herein, sheriff and chief of police, respectively, have,
without warrant of law, threatened to destroy his legitimate business and
will destroy it, to plaintiff’s irreparable damage, unless restrained. The
answer is “Yes.”

The plaintiff alleges that he is engaged in a lawful business, operating
and renting in Pitt County 100 vending machines, or amusement ma-
chines and coin-in-the-slot machines, “such as are legalized under section
130, chapter 158, Public Laws of 1939”; that the reasonable value of
said machines is $9,000; that he has paid State, county and municipal
taxes amounting to $3,600 for the privilege of engaging in the business;
that the Attorney-General of the State has, in a formal opinion, declared
the business of the plaintiff to be legal, and pursuant to this opinion the
State Commissioner of Revenue has duly licensed the machines in ques-
tion; that the defendants herein have threatened to seize the plaintiff’s
machines “on sight” and will seize and confiscate them, to plaintiff’s
irreparable injury, unless restrained by a court of equity to which he
appeals for the protection of his property rights, and that plaintiff has
no adequate remedy at law.

The court declined to hear any evidence, and the plaintiff’s appeal is
from the refusal of the court to hear him. The judgment recites: “The
court being of the opinion that it is without jurisdiction or authority in
this cause . . . announced that the court did not care to hear evi-
dence as to the legality or illegality of said machines involved in the
controversy.”

The case, then, comes to this: The State of North Carolina, by act of
Assembly, authorizes the use and operation of certain slot machines
(while prohibiting the use of others) and imposes a number of taxes for
the privilege of engaging in such business. The plaintiff applies for
licenses to engage in this business. They are granted to him on the
advice of the Attorney-General of the State that his business is legal.
He pays his takes amounting to $3,600. The officers of the law threaten
to seize his machines “on sight” and to confiscate his property. He
appeals to the courts of the State for the proteciion of his property
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rights. If the taxing authorities can afford to accept the plaintiff’s
money and license his business as legitimate, it seems only just and
fitting, ex ®quo et bono, for the courts to say whether they are right or
wrong. Advertising Co. v. Asheville, 189 N, C., 737, 128 S. E,, 149;
Crawford v. Marion, 154 N, C., 73, 69 S. E., 763; Terrace v. Thompson,
263 U. S., 197; Dobbins v. Los Angeles, 195 U. 8., 223. See dissenting
opinion in Hiénkle v. Scott, 211 N. C., 680, 191 S, E., 512, and con-
curring opinions in Turner v. New Bern, 187 N. C., 541, 122 S. E., 469;
and R. R. v. Goldsboro, 155 N. C., 856, 71 S. E., 514.

While the defendants do not allege that they are acting under author-
ity of any warrant or by virtue of a criminal prosecution instituted
against the plaintiff, still, as the trial court apparently thought other-
wise, or so apprehended the record, it may not be amiss to observe that
it is not after the manner of the courts of equity to close their doors on
allegations of irreparable property loss, even in the face of a criminal
prosecution, actual or threatened. Advertising Co. v. Asheville, supra;
Clinard v. Winston-Salem, post, 119. The general rule is, that equity
will not interfere with a criminal prosecution, merely as such, In re
Sawyer, 124 U. 8., 200, but it will enjoin a criminal prosecution, actual
or threatened, where the accused is about to be deprived of the right to
conduct a lawful business or when necessary to protect property rights
from irreparable injury. Z1ruax v. Raich, 239 U. 8., 33; Morrow wv.
Atlanta, 162 Ga., 228, 133 8. E., 162; Shellman v. Sazon, 134 Ga., 29,
67 S. E., 438, 27 L. R. A, (N. S.), 452. “And a similar injury may be
inflicted, and there may exist ground for equitable relief, when an officer,
insisting that he has the warrant of the statute, is transcending its
bounds, and thus unlawfully assuming to exercise the power of govern-
ment against the individual owner, is guilty of an invasion of private
property.” Philadelphia Co. v. Stimson, 223 U. 8., 605,

The right to conduct a lawful business, or to earn a livelihood, is
regarded as fundamental. S. v. Harris, 216 N, C., 746; 19 Am. Jur,,
144. The plaintiff is entitled to be heard. We are not now concerned
with whether he can make good his charge. If he can, he is entitled to
relief. If he canmnot, the defendants will be vindicated.

BarxuiLL and WiNBORNE, JJ., join in this opinion.
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C. M. SHEETS aAnNDp WiIFg, NORA J. SHEETS, v. JAMES T. WALSH.

(Filed 2 February, 1940.)

1. Dedication § 5—Claimant under dedicator is entitled to revoke dedica-

tion notwithstanding the fact that he owns only part of the land em-
braced in the subdivision.

The owner of lands subdivided and sold same with reference to a plat
showing certain streets. Plaintiffs are the successors in title from the
dedicator of lots embracing certain of the streets so dedicated, which
streets had never been opened or used by the public. Held: Plaintiffs
claim under the dedicator and are authorized by statute to file and have
recorded a declaration withdrawing the streets embraced within their
lands from dedication. Michie’s Code, 3846 (rr), (ss), (tt); chapter 174,
Public Laws of 1921, as amended by chapter 406, Public Laws of 1939,

2. Deeds § 11—

In construing a deed, the position of the different clauses is not con-
trolling, but the courts will look at the whole instrument, without refer-
ence to formal divisions, in order to ascertain the intention of the parties.

3. Same—

‘When the language of a deed is doubtful it must be construed most
favorably to the grantee.

4. Deeds § 12—Deed held to convey all grantor's rights in lands in which

easement had been dedicated to the public.

The deed conveying all lands owned by the grantor in its subdivision
described the property conveyed by block and lot number in accordance
with the recorded plat, and then excepted from the conveyance lots
theretofore sold by the grantor and referred to its deeds conveying such
lots to third persons, and then recited: ‘“Also all the right, title, interest
and estate of every nature and description which the party of the first
part has to streets and alleys designated upon said map.” Held: Con-
struing the instrument as a whole to effectuate the intent of the parties,
and construing doubtful language in favor of the grantee, the deed is held
to convey the grantor’s title and interest in the streets and alleys and not
to except or reserve them therefrom.

5. Dedication § 5—

When a person claiming under the dedicator revokes the dedication in
accordance with the statute, the corporation making the dedication being
no longer in existence, chapter 406, Public Laws of 1939, he thereby be-
comes vested with all title and right in the streets embraced within his
land.

6. Dedication § 5—Withdrawal of dedication in conformity with statute

terminates easement of public and of purchasers of lots.

The streets in question were dedicated to the public more than twenty
years prior to the institution of this action by the sale of lots in a sub-
division with reference to a plat showing the streets. The streets were
never actually opened or used at any time, and no person asserted any
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public or private easement therein within two years from the passage of
chapter 174, Public Laws of 1921 (Michie’s Code, 3846 [rr], [ss], [tt]),
or at any other time. The streets in question are not necessary to afford
convenient ingress or egress to any other lots in the subdivision. The
corporation making the dedication no longer exists. Plaintiffs, claimants
under dedicator, filed and recorded a declaration withdrawing said streets
from the dedication. Held: The revocation of the dedication terminated
the easement of the public and of the purchasers of lots in the subdivision,
and therefore plaintiffs own the fee in the said land and can convey same
free of the easements.

7. Same—Statute providing for revocation of dedication affords reasonable
time to purchasers for assertion of rights, and is constitutional.

The right of those purchasing lots in a subdivision with reference to a
plat to assert easements in the streets shown by the plat is dependent
upon the doctrine of equitable estoppel, and the statute, Michie’s Code,
3846 (rr), (ss), (tt), providing for the termination of their easements by
revocation of the dedication when they have failed to assert same within
two years from the effective date of the statute, affords them a reasonable
time in which to assert their rights, and therefore does not deprive them
thereof without due process of law. Constitution of North Carolina,
Art. I, sec. 17; 14th Amendment to the Federal Constitution.

8. Constitutional Law § 19—

The Legislature may limit the time for the assertion of a property right
provided it affords those vested with the right a reasonable time to assert
same after the enactment of the statute, since there is no vested right in
procedure. Constitution of North Carolina, Art. I, see. 17; 14th Amend-
ment to the Federal Constitution.

Appear by defendant from Alley, J., at November Term, 1939, of
ForsyTH.

Spruill Thornton for plaintiffs, appellees.
Buford T. Henderson for defendant, appellant.

Scuexck, J. This is an action for specific performance of a contract
to purchase the following described tracts of land, to wit: “First tract:
Lying and being in the city of Winston-Salem and beginning at a point
on the east side of Holton Street in Efird’s line; thence northwestwardly
with Holton St. 508.8 feet to the line of the property formerly belonging
to George Holton; thence northwardly along the line of the property
formerly belonging to George Holton 250.81 feet more or less to the
branch; thence eastwardly with the various meanderings of the branch
to a stake on the west side of the old Lexington Road; thence south-
wardly with the old Lexington Road 1,030 feet more or less to a point,
corner of the lot belonging to C. D. Hall; thence westwardly along Hall’s
line 400 feet to Hall’s corner; thence southwardly with Hall’s line 150
feet to a point in Efird’s line; thence westwardly with Efird’s line 850
feet more or less to the beginning.

2—217
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“Second tract: Beginning at a stake in the east line of Holton Street,
five feet north of the concrete bridge south of Hollyrood Street; thence
on a new line N. 79 Deg. 25’ E. 51.1 feet to an iron stake in the center
of a branch in the west line of Southern Realty Co.; thence with the line
of said Southern Realty Co. S. 1 deg. 10’ W. 250.81 feet to an iron stake
in the east line of Holton St., said stake being N. 1 deg. 10" E. 247.7
feet from an old iron stake in the west line of Holton St., corner of
Southern Realty Co. and formerly George Holton; thence with the east
line of Holton St. No. 10 deg. 35" W. 245.55 feet to the place of begin-
ning, containing 6,274 square feet, more or less.”

The contract to purchase and the tender of a deed in proper form is
admitted. The defendant refused to accept the deed and pay the agreed
purchase price for the alleged reason that the plaintiffs could not “show,
furnish and convey a good merchantable title in fee” to the locus in quo.

An agreed statement of facts was entered into by the parties and the
case submitted to the judge without the intervention of a jury. The
agreed statement of facts is as follows:

“That on the 18th day of April, 1939, the plaintiffs entered into a
legal and binding ‘contract to sell,” under seal, certain parcels of land
located in Forsyth County, North Carolina, to the defendant, on or
before the 20th day of April, 1939, for the purchase price of $5,000.00.
It was understood and agreed by the terms of said contract that plaintiffs
‘will show, furnish and convey a good merchantable title in fee to the
defendant.’

“The parcels of land described in the said contract are parts of prop-
erty which were shown on certain plats recorded in the office of the
register of deeds of Forsyth County, North Carolina. In 1892, the
Winston-Salem Land & Investment Company, a predecessor in title,
had caused to be recorded a certain plat of property, including the in-
stant premises, which plat revealed the location of certain streets and
blocks on said instant premises, which streets and blocks are identified
on the accompanying map by the heavier and thicker lines. In 1898,
a subsequent predecessor in title, the New York and New Jersey Land
& Development Company, had caused to be recorded another plat of
property, which also included the instant premises, which plat revealed
another and different set of streets, blocks and even numbered lots, which
set of streets, blocks and lots may be identified on the accompanying map
by dotted lines. From each of the plats, lots, not lying within the
bounds of the instant premises, were sold off by various owners. Dedi-
cating corporations no longer exist.

“On the 18th day of April, 1939, proceeding under chapter 174 of the
Public Laws of North Carolina enacted by the General Assembly in
Regular Session of 1921, as amended by House Bill No. 1167 (ch 408),
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enacted by the General Assembly in Regular Session of 1939, the plain-
tiffs filed and recorded a declaration of withdrawal of said instant land
from public and/or private use in the office of the register of deeds of
Forsyth County, North Carolina.

“On the 20th day of April, 1939, and subsequent thereto, the plaintiffs
tendered a deed for said premises to the defendant, who refused to accept
same, for that the plaintiffs were not in position to show or convey a
good merchantable title in fee to said premises to the defendant; plain-
tiffs are still ready and willing to tender a deed at any time upon the
receipt of the purchase price.

“There have been no streets physically laid off, cut through, or planned
for construction within the bounds of said premises; over twenty years
have elapsed from the date of the aforesaid recordings of plats, and no
one has sued to enforce any public or private easement within the bounds
of the instant premises within the two years following March 8, 1921,
or at any time subsequent to that date. The streets so designated upon
the plats are not necessary for ingress, egress or regress to any part of
the land conveyed by the parties recording the plats or by subsequent
grantees of the parties recording the plats, or to any parts of any of the
property shown on the plats.

“There is a provision in a certain deed in the chain of title to the
instant premises, executed by the Winston-Salem Land & Investment
Company to the Southside Land & Investment Company, October 30,
1893, which is as follows: ‘Reference to all of which deeds is hereby
made for a better description of said premises and each part or parcel
of land deseribed in the foregoing deeds having been conveyed by the
Winston-Salem Land and Investment Company is hereby excepted and
reserved. Also all of the right, title, interest and estate of every nature
and description which the party of the first part has to streets and alleys
designated upon said map, to the street railway and station houses and
lots whereon said houses stand, electric lights, poles and wires, the iron
bridges over Wachovia Brook, and all abutments thereto and all fixtures
and belongings of every description.’

“It is agreed that defendant’s Exhibit A is a true copy of said deed,
and is hereby incorporated by reference.

“The conveyance of said instant premises, from the time of the record-
ing of plats, carry the descriptions in terms of lots with the exception
of the last two conveyances, which carry descriptions in terms of metes
and bounds.

“There has been no actual acceptance of any dedication by the eity or
public, nor any control or authority exercised by either over said prop-
erty, which is an open acreage field; predecessors in title have always
maintained notorious, adverse and continuous possession of premises
under known and visible boundaries.
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“The plaintiff can show, furnish and convey a good merchantable title
in fee to the defendant, if the plaintiff has title in fee to property shown
as streets on aforesaid and accompanying plats. The plaintiffs are
record owners of said property, under a chain of title from dedicators.
Said declaration of withdrawal from use, in accordance with statutes,
has been filed, registered and recorded in the office of the register of
deeds, Forsyth County, North Carolina, by plaintiffs, who claim under
said dedicators.

“The premises were outside city limits at time of recording said plats
but now are within said city limits. The aforementioned streets on said
plats do not even afford a convenient ingress or egress to other prop-
erties on said maps (or) to any other opened street or highway.

“Plaintiffs are claimants under dedicators.”

The trial judge found that the plaintiffs had complied with the pro-
visions of ch. 174, Public Laws of 1921, as amended by ch. 406, Public
Laws 1939, and thus effected a withdrawal of any sort of dedication of
any property within the boundary of the locus in quo,; and further that
the deed in the plaintiffs’ chain of title from the Winston-Salem Land
& Investment Company to the Southside Land & Investment Company
conveyed to the grantee all right, title, interest anc. estate in the streets
shown on the plat filed and recorded by the grantor, and did not except
such streets from the conveyance of said deed; and further, that even
if said streets were excepted and reserved from such conveyance, the
plaintiffs having complied with the aforesaid statutes, now possess all
right, title, interest and estate in said streets; and upon such findings,
his Honor adjudged the specific performance of the contract of purchase.
To these findings and the adjudication thereupon the defendant pre-
served exceptions and appealed to the Supreme Court.

The statutes relied upon by the plaintiffs, known as section 3846 (rr),
(ss), (tt), North Carolina Code of 1935 (Michie), are as follows:

“Section 1. That every strip, piece, or parcel of land which shall
have been at any time dedicated to public use as a road, highway, street,
avenue, or for any other purpose whatsoever, by any deed, grant, map,
plat, or other means, which shall not have been actually opened and used
by the public within twenty years from and after the dedication thereof,
shall be thereby conclusively presumed to have besn abandoned by the
public for the purposes for which same shall have been dedicated; and
no person shall have any right, or cause of action thereafter, to enforce
any public or private easement therein, unless such right shall’have been
asserted within two years from and after the passage of this act: Pro-
vided, that no abandonment of any such public or private right or ease-
ment shall be presumed until the dedicator or those claiming under him
shall file and cause to be recorded in the register’s office of the county
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where such land lies a declaration withdrawing such strip, piece, or
parcel of land from the public or private use to which it shall have
theretofore been dedicated in the manner aforesaid.

“Sec. 2. The provisions of section one of this act shall have no appli-
cation in any case where the continued use of any strip of land dedicated
for street or highway purposes shall be necessary to afford convenient
ingress, egress, and regress to any lot or parcel of land sold and conveyed
by the dedicator of such street or highway prior to the passage of
this aet.

“Sec. 3. That this act shall be in force from and after its ratification,
and shall apply to dedications made after as well as before its passage.

“Ratified this the 8th day of March, A.D. 1921,” and

“Section 1. That chapter one hundred and seventy-four of the Public
Laws of one thousand nine hundred twenty-one, being an act to regulate
the dedication of streets, highways, ete., and to limit the time within
which such dedication shall be accepted by the publie, shall be amended
by adding the following proviso at the end of section one:

“‘Provided further, that where any corporation has dedicated any
strip, piece, or parcel of land in the manner herein set out, and said
dedicating corporation is not now in existence, it shall be conclusively
presumed that the said corporation has no further right, title, or interest
in said strip, piece, or parcel of land, regardless of the provisions of
conveyance from said corporation, or those holding under said corpora-
tion, retaining title and interest to said strip, piece, or parcel of land so
dedicated ; the right, title and interest in said strip, piece, or parcel of
land shall be conclusively presumed to be vested in those persons, firms,
or corporations owning lots or parcels of land adjacent thereto, subject
to the provisions set out hereinbefore in this section: Provided further,
that nothing in this act shall apply to pending litigation.’

“Sec. 2. That this act shall be in full force and effect from and after
its ratification.

“In the General Assembly read three times and ratified, this the 4th
day of April, 1939.”

The agreed statement of facts reveals that the land within the locus
in quo dedicated to the public use as roads, highways, streets and avenues
by the maps filed and recorded by the plaintiffs’ predecessors in title was
not actually opened and used within twenty years after the dedication
thereof, or at any subsequent time, and that no person has asserted any
public or private easement therein within two years from the passage
of the act (8 March, 1921), or at any other time; and that the plaintiffs,
being those persons claiming under the dedicators of such streets, have
filed and caused to be recorded a declaration withdrawing the land con-
stituting such streets from the public and private use to which it thereto-
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fore had been dedicated; that the land constituting the streets in the
locus in quo is not necessary to afford a convenient ingress, egress, or
regress to any lot or parcel of land sold and conveyed by the dedicators
prior to the passage of the act; and further, the corporations which
dedicated the land constituting the streets involved do not now exist,
and that the plaintiffs own all of the lots or parcels of land adjacent to
said streets.

The first contention of the defendant, appellant, that the plaintiffs
were not authorized to file and have recorded the declaration withdraw-
ing the land involved from public and private use to which it had there-
tofore been dedicated is untenable, sinece it appears from the agreed
statement of facts that “plaintiffs are claimants under dedicators,” and
the statute provides no abandonment of any public or private right or
easement shall be presumed until “the dedicator or those claiming under
him shall file and cause to be recorded” such declaration.

The second contention made by the defendant, appellant, that the
clause in a deed from the Winston-Salem Land & Investment Company
to the Southside Land & Investment Company, quoted in the agreed
statement of facts, which deed is a link in the chain of title of the
plaintiffs, excepted from the conveyance and reserved the title to the
streets involved in the grantor, and prevented the passing of such title
to the grantee, and for that reason such title never passed to the plain-
tiffs, is not in accord with our construction of said clause.

It is true that under the modern rule of construetion, little importance
is attached to the position of the different clauses in a deed, and the
courts look at the whole instrument, without reference to formal divi-
sions, in order to ascertain the intention of the parties. Thomas v.
Bunch, 158 N. C,, 175, and cases there cited, and when the language of
a deed is doubtful it must be construed most favorably to the grantee,
Benton v. Lumber Co., 195 N. C., 363 ; Cox v. McGowan, 116 N, C., 131,
Applying these two simple rules of construetion, we think, and so hold,
that the quoted clause was intended to include in the conveyance the
“streets and alleys designated upon said map” rather than to except and
reserve them therefrom. And further, we concur with the finding of the
trial judge that even if the effect of the quoted clause was to reserve the
title to the streets in the grantor, instead of conveying the same to the
grantee, the plaintiffs having proceeded under the aforesaid statutes,
now possess all right, title, interest and estate in said streets.

The third contention of the defendant, appellant, that the statutes
relied upon by the plaintiffs are ineffective cannot be successfully main-
tained. This contention is that since the dedicators, predecessors in
title of the plaintiffs, sold and conveyed lots to others by reference to
the maps filed and recorded by them, the grantees in the deeds for such
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lots, and those claiming under them, were thereby vested with easements
over all the streets shown on said maps, Sexton v. Elizabeth City, 169
N. C., 385; Stephens Co. v. Homes Co., 181 N. C., 335, and cases there
cited, and that to allow those vested rights to be taken from them by
legislative enactment would be to allow persons to be deprived of their
property otherwise than by “the law of the land” and “without due
process of law” in violation of Article I, section 17, of the Constitution
of North Carolina and of the 14th Amendment of the Constitution of the
United States.

Any rights to enforce any easements which the grantees in the deeds
made with reference to the maps, and of those claiming under them, may
have had was clearly preserved for two years after its passage by the act
itself. No vested right was destroyed by the act, only the remedy by
which such rights might be enforced was changed, and when this was
done these grantees, and those claiming under them, were left with a
remedy reasonably adequate to afford relief, namely, two years after
the passage of the act in which to assert their rights. These rights are
“dependent on the doctrine of equitable estoppel.” Irwin v. Charlotte,
193 N. C., 109.

“Tt is well settled that the Legislature may change the remedy, and as
the statute of limitations applies only to the remedy, that it may also
change that, either by extending or shortening the time; provided, in
the latter case a reasonable time is given for the commencement of an
action before the statute works a bar.” Strickland v. Draughan, 91
N. C, 103.

“Whatever pertains to the remedy may be modified or altered at the
pleasure of the Legislature, if the obligation of the contract is not
thereby impaired nor any substantial right affected, provided a sufficient
remedy is left to the parties, according to the course of justice as it
existed at the time the contract was made.

“Procedure is always subject to change by the Legislature, with the
limitation that one, having a vested right in a cause of action, must be
left with some remedy reasonably adequate to afford relief.

“When a limitation of time for bringing an action is shortened by
statute, there must be a ‘reasonable time’ given, notwithstanding the
statute, in which to bring the action.” The Constitution of North
Carolina, Connor & Cheshire, p. 70. Hinlon v. Hinton, 61 N. C., 410;
Durham v. Speeke, 82 N. C., 87; Whitehead v. Latham, 83 N. (., 233;
Williams v. Weaver, 94 N. C., 134; Bost v. Cabarrus County, 152 N. C.,
531; Statesville v. Jenkins, 199 N. C., 159.

The grantees in the deeds in which conveyances were made with refer-
ence to the maps filed and recorded, and those claiming under them,
were fixed by law with notice of the statutes, and it was incumbent upon
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them within the two years allowed by the statutes (a reasonable time)
to take themselves out of the bar put upon them by asserting their right
of easements over the streets involved. Matthews v. Peterson, 150
N. O, 132, and cases there cited.

Chief Justice Wazite, speaking for the Supreme Court of the United
States, says: “This Court has often decided that statutes of limitation
affecting existing rights are not unconstitutional, if a reasonable time is
given for the commencement of an action before the bar takes effect.
Hawkins v. Barney, 5 Pet., 457; Jackson v. Lamphire, 8 Pet., 280; Sohn
v. Waterson, 17 Wall,, 596; Christmas v. Russell, 5 Wall., 290; Sturges
v. Crowninshield, 4 Wheat., 122.” Terry v. Anderson, 95 U. 8., 628 (24
Law Ed., 365).

“Under this provision of the Federal Constitution it is well settled
that the Legislature may prescribe a limitation for the bringing of suits
where none previously existed, as well as shorten the time within which
suit to enforce existing causes of action may be commenced, provided,
in each case a reasonable time, taking all the circumstances into con-
sideration, be given by the new law for the commencement of suit before
the bar takes effect. Wheeler v. Jackson, 137 U. S., 255; Turner v.
New York, 168 U. 8., 94; Saranac Land Co. v. Comptroller, 177 U. 8.,
318.” Blevins v. Utilities, Inc., 209 N. C., 683.

We are of the opinion that since the plaintiffs have complied with the
requirements of valid statutes, that the judgment of the Superior Court
should be affirmed, and it is so ordered.

Affirmed.

G. T. CARSWELL v. MRS. BUENA E. CRESWELL, MRS. MARY B. HUN-
TER, MRS. JENNIE G. KIRKPATRICK, MRS. MATTIE E. WASHAM,
H. G. ASHCRAFT, anxp W. ¥. GRAHAM, As TRUSTEES OoF THE PARK
ROAD COMMUNITY HOUSE; HARVEY HUNTER, SID WASHAM AND
A. L. PARKER, FOR AND ON BEHALF OF THEMSELVES AND ALL OTHER
PersoNs RESIDING IN THE PARK ROAD COMMUNITY OF MECKILEN-
BURG COUNTY, NORTH CAROLINA; axp J. R. HARRIS,

(Filed 2 February, 1940.)

1. Adverse Possession § 83—

Adverse possession is actual possession in the character of owner,
evidenced by making the ordinary uses and taking the usual profits of
which the property is susceptible in its present state, to the exclusion of
all others, including the true owner.

2, Adverse Possession § 18c—

Adverse possession under color of title for a period of seven years
ripens title in claimant. Michie’s Code, 428.
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8. Adverse Possession § 11—

The property in question was conveyed to trustees for the benefit of
members of the community for use as a community house or playground.
Held: The statute, Michie’s Code, 435, precluding acquisition of title in
any public way by adverse possession does not apply to adverse possession
of the locus in quo.

4, Adverse Possession § 4b—
Title by adverse possession may be acquired against religious, charitable
or educational corporations or trusts.

5. Same—
When the trustee is barred the cestuis are also barred, since ordinarily
the cestuis are bound by the acts or the failure to act on the part of the
trustee.

6. Judgments § 29—

Property was conveyed to trustees for use as a community house or
playground for the benefit of the residents of the community. Action was
instituted involving title to the property in which representative members
of the community were made parties. Held: Judgment in the action is
binding upon the minors and all members of the community not made
parties, under statutory provision for class representation. Michie’s Code,
457.

7. Adverse Possession § 4b-—Held: Under facts of this case, plaintiff ob-
tained title by possession under color of title against trustees and
beneficiaries of charitable trusts,

A vacant lot was conveyed to trustees for use as a community house or
playground. The trustees borrowed money upon a deed of trust on the
property and erected a community house thereon with the proceeds.
Thereafter the community stopped using the locus in quo for any purpose,
and after an invalid attempt of the lender to foreclose his deed of trust,
a community meeting was called, which meeting authorized the trustees
to sell. In accordance with this authorization the trustees executed a
deed to plaintiff and used the purchase price to repay the money bor-
rowed. Plaintiff took possession under his deed and remained in con-
tinuous possession for over seven years. Held: Under the facts and cir-
cumstances of this case, plaintiff acquired the fee simple title to the locus
in quo by adverse possession under color of title and the trustees and all
the beneficiaries of the charitable trust are bound thereby and are
estopped from asserting any interest in the laud, and plaintiff may convey
the fee simple title to the locus in quo.

ArreaL by defendants from Johnston, Special Judge, at October, 1939,
Extra Term, of MEcKLENBURG. Affirmed.

This is an action instituted by plaintiff against the defendants, who
are surviving trustees of an express trust for community purposes, three
out of a number of resident beneficiaries of the trust, and one who has
contracted to purchase the land involved from the plaintiff. All of the
defendants filed a demurrer to the complaint, and from the judgment of
the Superior Court overruling the demurrer, the defendants appealed.
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The facts: On 22 January, 1920, J. K. Wolfe and wife, being then
seized in fee simple and in possession of the premises therein deseribed,
conveyed a lot of land near Charlotte, in a section known as the Park
Road Community, to the defendant trustees and to one other trustee,
since deceased, in trust, that said trustees and their successors “shall
hold, use, occupy and enjoy the same for the purpose of establishing,
maintaining and earrying on as a community building, buildings and
grounds for the benefit of persons of the white race owning land or
living within the community,” describing same. Among the conditions
set forth in said deed were the following:

1. The said premises shall be called “The Park Road Community
House”;

3. The said parties of the second part or their successors shall have
entire control of said property and premises for the purposes herein-
before stated, and they shall also have entire control, disposal and
management of any and all property whether teal or personal, which
shall at any time be given or conveyed to the said parties of the second
part for the said community house, or of the income or profits of such
money or property as may be given for the endowment or furtherance of
any of the activities of the said community house;

6. If at any time it shall become impossible or impracticable to carry
on the trust hereby created according to the true intent and purpose
thereof, then the said premises shall be used for public playgrounds or
recreation grounds for the white persons living in the said community
until such time as the parties of the second part, or their successors, may
find it possible and to resume the use of said premises for the purposes
herein stated.

Said lot of land was vacant lot, About 8 April, 1921, and 8 January,
1922, said trustees borrowed from B. J. Summerow the sums of $1,000
and $1,250—total of $2,250—which was used with other funds to erect a
building on said lot, securing each of said loans by deeds of trust to
F. M. Shannonhouse, Trustee.

For a year or more the people living in said community did use said
community house, but that from 1923 to 1926 the persons of said com-
munity failed to use said community house and abandoned the same and
at no time since 1923 have the persons of said community evidenced any
interest whatsoever in using said property for any purpose.

In March, 1926, . M. Shannonhouse, Jr., administrator of F. M.
Shannonhouse, deceased trustee, upon request of the owner and holder
of the notes secured by said two deeds of trust, undertook to sell the
land in question under the power of sale contained in said deeds of trust,
at which time said J. K. Wolfe became the last and highest bidder for
said land.
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J. K. Wolfe refused to accept the deed which was tendered to him by
F. M. Shannonhouse, Jr., administrator of F. M. Shannonhouse, de-
ceased trustee, and at the March Term, 1926, of Mecklenburg Superior
Court, submitted to Honorable William F. Harding, judge presiding, a
controversy whether J. K. Wolfe was required to accept said trustee’s
deed. The court adjudged that J. K. Wolfe was not required to aceept
said trustee’s deed and the Supreme Court of North Carolina affirmed
that judgment in the opinion of Shannonhouse v. Wolfe, 191 N. C., 769.
In that opinion, the Supreme Court declared the trust in question to be
a charitable trust and set forth the terms and conditions under which
property of a charitable trust may be disposed of.

In September, 1926, after due notice was published in The Mecklen-
burg Times, a newspaper published in Mecklenburg County, North
Carolina, and after personal notice was given to representative members
of a large majority of the families of said community, there was held
in said community house a well attended meeting of the beneficiaries of
said trust, presided over by H. G. Ashcraft, as chairman, and C. M.
Creswell, as secretary, for the purpose of considering what disposition
or use should be made of said community house property.

At said meeting said beneficiaries adopted a resolution requesting and
authorizing the trustees of said community house to sell said property.
Immediately thereafter said trustees held a meeting and appointed a
committee from their number to procure bids for said property. The
plaintiff offered $3,000.00 for the property, the trustees accepted said
offer and executed and delivered to the plaintiff a deed to said property,
said deed being dated 23 September, 1926, and duly recorded.

Each of said trustees at said time was sui juris and each of the sur-
viving trustees has been stz juris at all times since the execution and
delivery of said deed. Infants reside in said community and have
resided in said community at all times referred to. The consideration of
$3,000.00, which the plaintiff paid for said deed, was used, as the record
indicates, to pay the indebtedness which was incurred to build said com-
munity house. J. K. Wolfe and wife have quitclaimed all of their
right, title and interest in said property to the plaintiff.

Plaintiff has held said property by adverse possession at all times
since 9 October, 1926. The defendant J. R. Harris and the plaintiff
entered into a contract that J. R. Harris should buy said property from
plaintiff for a consideration of $3,500.00, and said J. R. Harris has
refused to aceept the deed tendered by plaintiff upon the alleged ground
that said deed does not convey a good title to said property.

Three of the defendants, Harvey Hunter, Sid Washam and A. L.
Parker, are citizens and residents of said community, the questions
referred to in the complaint are of a common and general interest to all
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persons living in said community, and said three named defendants are
made parties in order that they may defend for the benefit of all persons
living in said community who are interested in the guestions referred to.

The defendants demurred to the complaint, setting forth seriatim
several grounds. We think it necessary to consider only the main
ground: “For that the complaint fails to state facts sufficient to con-
stitute a cause of action and to support the judgment prayed for in the
complaint for that, upon the facts as alleged in the complaint, it appears
as a matter of law that plaintiff never acquired and is not now seized
of good fee simple title to the land described in the complaint.”

The defendants in their brief say: “The defendant Trustees of the
Park Road Community House, having in effect abandoned the property
for the purposes for which it was originally conveyed to them and
having in good faith conveyed it to the plaintiff, have not made any
claim as such Trustees to the land since such conveyance; but have
interposed their demurrer in this action for the purpose of performing
such duties as they may have to the resident beneficiaries in the com-
munity of the trust and for the purpose of preserving such right and
title as they as trustees might now have for the benefit of such com-
munity residents. The three individual resident beneficiary defendants
have not heretofore interposed any claim or interest in the said property
since its conveyance to plaintiff by the said trustees; but feel that,
inasmuch as they are made parties in a representative capacity, it is
their duty, in so far as the other resident beneficiaries are concerned, to
protect whatever interest such other beneficiaries may have. Defendant
J. R. Harris has entered into a binding contract to purchase the locus in
quo from the plaintiff and is ready, anxious and willing to perform his
said contraet, provided plaintiff can convey to him a good fee simple
marketable title to the locus in quo entirely free from the trust hereto-
fore imposed upon same.”

The court below signed an order overruling the demurrer, defendants
excepted, assigned error and appealed to the Supreme Court.

0. M. Litaker and Joe W. Ervin for plaintiff.
Taliaferro & Clarkson for defendants.

CrarksoN, J. The only exception and assignment of error made by
defendants is to the order of the court below overruling the defendants’
demurrer. We think the ruling of the court below correct.

The plaintiff states two main contentions why the demurrer should
have been overruled. As one is sufficient to determine this cause, we do
not consider the other: The plaintiff contends that he has been in posses-
sion and held the property in controversy adversely for thirteen years



N.C.] FALL TERM, 1939. 45

CARSWELL . CRESWELL,

next preceding the commencement of this action, under known and visible
lines and boundaries and colorable title, by virtue of a valid deed from
the trustees to the plaintiff. That he purchased the land in good faith
and paid full value. That therefore plaintiff’s title has ripened into a
fee simple title by adverse possession under color of title for more than
seven years. We think plaintiff’s contention correet under the facts and
circumstances of this case.

N. C. Code, 1935 (Michie), sec. 428, is as follows: “When a person
or those under whom he claims is and has been in possession of any real
property, under known and visible lines and boundaries and under color-
able title, for seven years, no entry shall be made or action sustained
against such possessor by a person having any right or title to the same,
except during the seven years next after his right or title has descended
or accrued, who in default of suing within that time shall be excluded
from any claim thereafter made; and such possession, so held, is a per-
petual bar against all persons not under disability.”

Adverse possession consists of the actual possession of property held
to the exelusion of others, including the true owner, and is exercised by
making the ordinary use of which the property is susceptible in its
present state and taking the usual profits, Locklear v. Savage, 159
N. C,, 236; Owens v. Lumber Co., 210 N. C., 504 (508).

The record discloses that plaintiff had not only possession for seven
years, in conformity to the above statute, but for thirteen years.

The defendants contend: “There is respectable authority to the effect
that where lands have been dedicated for use as a public square or
common or park or playground title thereto can never be acquired by
adverse possession, whether under color of title or not.” They cite the
case of Moose v. Carson, 104 N. C., 431 (434), where it is said: “No
one can acquire as a general rule by adverse occupation as against the
public the right to a street or square dedicated to the public use.
Hoadley v. San Francisco, 50 Cal., 265; People v. Pope, 53 Cal.,, 437.”
1 Amer. Jurisprudence, p. 850, sec. 106. We do not think the deed
creating the trust in this case susceptible of the defendants’ construction.
See Sheets v. Walsh, ante, 32.

We have the following statute—N. C. Code, supra, sec. 435: “No per-
son or corporation shall ever acquire any exclusive right to any part of
a public road, street, lane, alley, square or public way of any kind by
reason of any occupancy thereof or by encroaching upon or obstructing
the same in any way, and in all actions, whether civil or eriminal,
against any person or corporation on account of an encroachment upon
or obstruction or occupancy of any public way it shall not be competent
for a court to hold that such action is barred by any statute of limita-
tions.” This statute is not applicable in this case.
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In the case of Shannonhouse v. Wolfe, supra, it was held by this
Court that the Park Road Community House property was in the nature
of a charitable trust, and the decisions are uniform that adverse posses-
sion under color of title of property belonging to a charitable trust will
ripen into a full title for the person in such adverse possession. The
general rule is stated in 2 Corpus Juris, part sec. 476, at p. 225, as
follows: “But in the absence of some statutory provision to the con-
trary, title by adverse possession may be acquired as against a religious
or charitable corporation or educational corporation, and that, too,
although such corporations are expressly prohibited by statute from
conveying their lands.”

The same general rule is reafirmed in 2 Corpus Juris Secundum,
sec. 5 in part, at pp. 515-516: “In the absence of some statutory provi-
sion to the contrary, title by adverse possession may be acquired against
religious, charitable or educational corporations, even though such cor-
porations are expressly prohibited by statute from conveying their
lands.”

In Herndon v. Pratt, 59 N. C., 327 (333-334), Fearson, C. J., speak-
ing to the subject says: “The principle, that when the statute of limita-
tions is a bar to the trustee, it is also a bar to the cestur que trust for
whom he holds the title, and whose right it is his duty to protect, is
settled; Wellborn v. Finley, 7 Jones, 228. In delivering the opinion in
that case, the principle was considered so plain that it was deemed
unnecessary to cite authorities, and the Court was content to leave the
question on the manifest reason of the thing. For statutes of limitation
and statutes giving title by adverse possession, would be of little or no
effect, if their operation did not extend to cestui que frust as well as
trustees who hold the title for them, and whose cuty it is to protect
their rights. If by reason of neglect on the part of the trustees, cestus
que trust lost the trust fund, their remedy is agains’ the trustees, and if
they are irresponsible, it is the misfortune of the cestui que trust, grow-
ing out of the want of forethought on the part of the maker of the trust,
under whom they claim.” 2 A. L. R., at p. 41, et seq. Wellborn wv.
Finley, 52 N. C., 228; Blake v. Allman, 58 N, C., 407; Clayton wv.
Cagle, 97 N. C., 300; King v. Rhew, 108 N. C., 696; Kirkman v. Hol-
land, 139 N. C,, 185; Cameron v. Hicks, 141 N. C., 21.

In Orange County v. Wilson, 202 N. C., 424 (427), is the following:
“Besides, the trustees of the petitioners were parties defendant and were
served with process.” The principle was so well settled that it was
recognized without eciting authorities, that a trustee could bind the
cestuts que trustent.

The defendants raise the questions: “Would judgment in this case be
binding upon minor residents in the community who are neither parties
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to the action nor represented by guardians ad litem?” and “Would judg-
ment in this cause be binding upon the other numerous beneficiaries not
parties to this action under the doctrine of representation?”’

N. C. Code, supra, sec. 457, in part, is as follows: “When the question
is one of a common or general interest of many persons, or where the
parties are so numerous that it is impracticable to bring them all before
the court, one or more may sue or defend for the benefit of all.”

We think the deed of the trustees bound all who had an interest in the
land if not the community meeting, and other matters set forth in the
record were in the nature of an estoppel. From the facts and circum-
stances of this case, we think none of the contentions of defendants can
be sustained. We think the deed tendered by plaintiff to defendant
J. R. Harris conveyed to him “a good fee simple marketable title to the
locus in quo, entirely freed from the trust heretofore imposed upon
same,” and defendant Harris is bound by the contract to take and pay
for the land.

The brief of defendants is persuasive, but not convineing.

For the reasons given, the judgment of the court below is

Affirmed.

JAMES W. BROWN v. E. H.L CLEMENT COMPANY.
(Filed 2 February, 1940.)

1. Contracts § 21: Master and Servant § 9—Complaint held to allege
contract, breach by defendant and damages, and demurrer thereto was
properly overruled.

The complaint in this action alleged in effect that defendant employed
plaintiff to perform certain of the construction work on buildings let
under contract to defendant, plaintiff to be paid upon a salary basis plus
a percentage of the net profits earned in the performance of the construc-
tion contract, that the contract was verbally extended to other buildings
let to defendant by the same corporation, that plaintiff fully performed
the services agreed upon, but that defendant had breached the contract by
failing to pay plaintiff his percentage of the net profits earned in the con-
struction of the buildings included in the contract by the parol agreement.
Held: Defendant’s demurrer on the ground that the complaint failed to
state a cause of action was properly overruled.

2, Contracts § 23—
Evidence held sufficient to sustain, prima facie, allegations of complaint
stating cause of action for breach of contract.
3. Reference § 3—

A plea in bar such as to preclude an order of compulsory reference is
one that goes to the entire controversy and which, if found in favor of
the pleader, bars the entire cause of action and puts an end to the case.
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4. Same-—Matter pleaded held not to bar entire cause and therefore not to
preclude compulsory reference.

This cause of action was instituted to recover a percentage of the net
profits earned in the construction of two certain buildings, plaintiff alleg-
ing that he was entitled thereto upon the completion of the buildings
under terms of his contract of employment with defendant contractor.
Defendant pleaded a receipt signed by plaintiff in full satisfaction of all
work and labor done by plaintiff or under his supervision, which receipt
was executed after completion of one of the buildings but ten months prior
to the completion of the other building. He¢ld: No amount could be due
plaintiff under the profit sharing contract in the construction of each
building until the completion of the building and the ascertainment of the
net profit earned in its construction, and therefore the receipt could not
bar plaintiff’s claim to a percentage of the net profits derived from the
construction of the building completed subsequent to the execution of the
receipt, and therefore the receipt is not a bar to plaintiff’s entire cause
of action and does not preclude th: court from ordering a compulsory
reference.

5. Reference § 13—Procedure necessary to preserve right to trial by jury
upon appeal in compulsory reference.

While the parties to a compulsory reference must except to the order of
reference, make exceptions to the findings of fact of the referee, and
demand a jury trial and tender issues under such exceptions in order to
preserve their right to a jury trial, it is not required that the demand and
tender of issues be physically made immediately under each exception, it
being sufficient if contemporaneously with the filing of exceptions, issues
raised by the pleadings are tendered based on the exceptions to the ref-
eree’s findings and related thereto by the number of the exceptions and
the number of the finding to which it was taken, and a jury trial de-
manded as to each of such issues.

ArpeAL by defendant from Olive, Special Judge, at April Term, 1939,
of Durram. Reversed.

Civil action to recover compensation alleged to be due for services
rendered under contract.

The defendant corporation is engaged in the building construection
business. In contemplation of bidding for the contract for the construe-
tion of the buildings to be erected by Duke University in its building
program, begun about the year 1927, the defendant approached the
plaintiff to procure his services as a foreman to supervise the rubble
stone work in connection with the buildings and requested plaintiff not to
make any bids for such work but to cobperate with *he defendant.

From time to time the defendant submitted bids te the Duke Con-
struction Company and received contracts for the erection of the stone
masonry work in the Hospital and Medical School Building, Group C.
Dormitory Building, Union Building, School of Religion, Library, Audi-
torium and Classroom, Group A. Dormitory, Group B. Dormitory, Law
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Building, Botany and Zoology Building, A and B Extensions, Physics,
Chemistry, Stage Addition, Nurses’ Home, Gymnasium and Chapel.

The first contract provided for the stone masonry work on the Hospital
and Medical Building, Group C. Dormitory Building and Union Build-
ing. On 14 January, 1928, defendant entered into a contract with the
plaintiff to pay him $350.00 per month salary and one-sixth of the net
profits received by the defendant for the said work, the net profits to be
arrived at as stipulated in the contract. On 4 September, 1928, the
defendant received a contract for the stone masonry work to be done on
the School of Religion, Library, and Auditorium and Class Room. The
defendant’s contract with the plaintiff was extended to embrace these
buildings by letter. The defendant then received contract for the stone
masonry work to be done on Group A. Dormitory, Group B. Dormitory
and the Law Building. TIts contract with the plaintiff was extended by
letter to include these buildings. Upon receipt of the last letter extend-
ing his contract plaintiff advised an agent of the defendant that his
contract with the defendant embraced all buildings which should be let
by contract to the defendant by the Duke Construction Company and
that it was needless for the defendant to write him a letter upon the
execution of each contraect it might make with the Duke Construction
Company.

Thereafter, the defendant received contract from the Duke Construe-
tion Company for the erection of the Botany, Zoology, A and B Exten-
sion, Chemistry and Stage Addition Buildings, and still later received
a contract for the erection of Duke Chapel and Gymnasium.

The plaintiff alleges that his contract with the defendant was orally
extended to embrace the buildings enumerated in the last two contracts
between the defendant and the Duke Construction Company and that he
did all the rubble stone masonry and limestone setting on each and every
building included therein. He further alleges that he has been paid his
full compensation including both salary and interest in the net profits
in respect to each and every building constructed by the defendant except
the Duke Chapel, the Gymnasium Building and the Nurses’ Home, but
that his work on the Nurses’ Home was done under a separate contract
for which he is not entitled to compensation under the terms of the
original contract as renewed from time to time. Having been paid his
salary he instituted this action to recover $16,382.65 as representing one-
sixth of the net profit on the Duke Chapel Building and $2,420.84 as
representing one-sixth of the mnet profit on the Gymnasium Building,
together with $43.29 error in the settlement for the other buildings.

The defendant denies that the original contract was extended to include
Duke Chapel and the Gymnasium and alleges that it has made full
settlement with the plaintiff for all amounts due him under his contract



50 IN THE SUPREME COURT. fe1r

BrowN v». CLEMENT Co.

of participation in the net profits derived from the buildings which were
embraced in the contract. It further alleges, and pleads in bar, that the
plaintiff, on 4 April, 1931, executed and delivered to the defendant a
receipt in full settlement of all claims and demands for or on account
of his profit-sharing interest in all work and labor dene by him or under
his supervision upon or in connection with the buildings of Duke
University.

It likewise sets up a counterclaim in the amount of $500 represented
by note dated 1 March, 1932.

The Gymnasium Building was completed prior to the execution of the
release or receipt set up and pleaded in the defendant’s further answer
and the Chapel Building was completed some ten months thereafter.
Under the contraet, the one-sixth interest in the net profits payable to
the plaintiff was made payable after the completion of the work on
such buildings.

At the January Term, 1938, Hamilton, J., found that on the allega-
tions contained in the pleadings it appeared that: “The issues arising
upon the pleadings concern the performance of several construction
contracts and a division of profits growing out of the performance of
such contracts and the examination of a long account between the
parties” and entered an order of compulsory reference. The defendant
duly excepted thereto.

After hearing the evidence the referee filed his report in which he
concluded that plaintiff was not entitled to any compensation on any
building which was completed prior to 4 April, 1931, the date of the
receipt in full settlement signed by the plaintiff; that the plaintiff was
entitled to judgment in the sum of $16,382.65 in final settlement of the
amount due him on the Chapel Building and that the defendant is
entitled to judgment in the sum of $500 with interest on the note of
plaintiff to defendant pleaded in defendant’s further answer. The
defendant filed exceptions: (1) to specific finding of fact by referee;
(2) to failure of the referee to find certain specific facts; (3) to certain
specific conclusions of law made by the referee; (4) to the failure of the
referee to allow the defendant’s motion of judgment as of nonsuit duly
renewed at the conclusion of all the evidence.

In the same paper writing immediately following the exceptions
entered the defendant tendered issues and demanded trial by jury on each
objection and exception covered by the issues submitted. The issues
tendered are made to relate to specific findings of fact.

The plaintiff moved the court to deny a trial by jury for the reasons
assigned in the motion.

After further hearings and argument the court, “being of the opinion
that the defendant had waived its right to a jury trial, for that the
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defendant has failed to tender issues upon its exceptions in accordance
with the practice and procedure in cases of compulsory reference, and by
failing to assert its right to a trial by jury definitely and specifically
under each exception to the referee’s report” denied plaintiff’s demand
for a jury trial. The court likewise overruled the defendant’s demurrer
ore tenus to the plaintiff’s complaint for that the complaint does not
state a cause of action. The court then entered judgment confirming,
approving and adopting the findings of fact and conclusions of law made
by the referee, affirmed the report and entered judgment accordingly.
The defendant excepted and appealed.

J. Elmer Long, 8. C. Brawley, and Marshall T. Spears for plaintiff,
appellee.

Hedrick & Hall and Fuller, Reade, Umstead & Fuller for defendant,
appellant.

Barwuirn, J. The defendant’s demurrer ore fenus was properly over-
ruled. The plaintiff alleges that the written contract between him and
the defendant under which he was to receive one-sixth of the net profits
derived by the defendant from the performance of its several contracts
with the Duke Construction Company was orally extended to include the
Chapel and Gymnasium; that he fully performed his part of the con-
tract; that the defendant has breached the contract by failing to pay him
the amount due on the Chapel and Gymnasium Buildings; and that by
reason of such breach the defendant is now indebted to him in the
amount alleged. This is a sufficient statement of a cause of action to
repel a demurrer.

Likewise, the judgment of the court denying the defendant’s motion to
dismiss as of nonsuit is without error. There is sufficient evidence in the
record to sustain prima facie the allegations in the complaint.

The defendant insists that the order of reference was improper and
that its motion to vacate the same should have been allowed for the rea-
son that its further answer contains a plea in bar. Jones v. Wooten,
137 N. C., 421; Garland v. Arrowood, 172 N. C., 591, 90 S. E., 766;
Graves v. Pritchett, 207 N. C., 518, 177 S. E., 641; Ward v. Sewell, 214
N. C., 279, 199 S. E., 28.

A plea in bar which extends to the whole cause of action so as to
defeat it absolutely and entirely will repel a motion for a compulsory
reference and no order of reference should be entered until the issue of
fact raised by the plea is first determined. To defeat a reference the
plea must be such that if found in favor of the pleader it will operate
to bar the entire cause of action and put an end to the case, leaving
nothing further to be determined. It must be a plea that denies the
plaintiff’s right to maintain the action, and which, if established, will
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destroy the action. Oldham v. Rieger, 145 N. C., 254, and cases there
cited; Alley v. Rogers, 170 N. C., 538, 87 S. E., 317; Reynolds v. Mor-
ton, 205 N. C., 491, 171 S. E., 781, and cases there cited; McIntosh,
sec. 523.

The defendant expressly asserts that the contract to pay the plaintiff a
percentage of the profits on certain of its contracts did not relate to or
include the Gymnasium or the Chapel. The receipt in full satisfaction
pleaded in bar was signed after the completion of the Gymnasium, but
ten months or more before the completion of the Chapel. Under the
contract, if it applied to the Chapel, there was nothing due to the plain-
tiff from net earnings on that building until after the completion of the
building and the net profits were ascertained. The receipt is in satis-
faction of “all work and labor done by me or under my supervision.”

In respect to this receipt the defendant assumes inconsistent positions
and the contentions made are at cross purposes. It avers that there was
no contract to pay the plaintiff any part of the profits derived from the
erection of the Chapel or the Gymnasium. At the same time it insists
that it was within the contemplation of the parties, when the receipt was
signed, that it bound the plaintiff not to claim any further right to
profits derived from the construection of either of these buildings when,
at the time, there was nothing due on the Chapel. It can hardly be
said that in paying the amount which constituted the consideration for
the receipt the defendant was seeking and did procure release from fur-
ther liability on a contract it insists did not exist or in respeet to an
amount which was not then due.

It would seem that the referee properly held that this receipt was a bar
to any claim of plaintiff to any further interest in the profits derived
from the construction of the Gymnasium Building. On the other hand,
we are unable to conceive how any reasonable construction of the receipt,
under the circumstances, would lead to the conclusion that it bars the
plaintiff from any right that he may have to share in the profits earned
under the contract to construct the Chapel.

As the defendant’s plea in bar does not pertain to plaintiff’s entire
cause of action, the defendant’s exception to the order of reference and
its exception to the refusal of the court to vacate the reference were
properly overruled.

This leaves but one further question which demands consideration.
Has the defendant waived its right to a trial by jury?

Every litigant has the right to have the issues of fact raised by the
pleadings and the evidence offered in support thereof determined by a
jury. But this right may be waived. Stacy, C. J., speaking for the
Court in Booker v. Highlands, 198 N. C., 282, 151 8. E., 635, clearly
and concisely states the procedure which must be pursued in a compul-
sory reference in order to preserve the right to a trial by jury as follows:
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“It may be adduced from the authorities that a party who would
preserve his right to a jury trial in a compulsory reference should ob-
serve the following procedure:

“1. Object to the order of reference at the time it is made. Driller
Co. v. Worth, supra (117 N. C., 515); Ogden v. Land Co., 146 N. C,,
443, 59 S. E., 1027.

“2. On the coming in of the report of the reference, if it be adverse,
file exceptions in apt time to particular findings of fact made by the
referee, tender appropriate issues based on the facts pointed out in the
exceptions and raised by the pleadings, and demand a jury trial on each
of the issues thus tendered. Wilson v. Featherstone, 120 N. C., 446,
27 8. E., 124; Yelverton v. Coley, 101 N, C., 248, 7 S. E., 672.

“3, If the report of the referee be favorable and unobjectionable,
tender appropriate issues based on the facts pointed out in the exceptions,
if any, filed to the report by the adverse party and raised by the plead-
ings, and demand a jury trial on each of the issues thus tendered.
Jenkins v. Parker, supra (192 N. C., 188); Baker v. Edwards, 176
N. C,, 229, 97 S. E,, 16; Robinson v. Johnson, 174 N. C,, 232, 93 S. E,,
743.

“4, If the report of the referee be not wholly favorable to either
party and both sides file exceptions thereto, tender appropriate issues
based on the facts pointed out in the exceptions and raised by the plead-
ings, and demand a jury trial on each of the issues thus tendered. But
if a jury trial be insured on the determinative issues raised by the
pleadings, as in the instant case, by tendering appropriate issues based
on the facts pointed out in one set of exceptions and by demanding a
jury trial thereon, the retender of said issues based on facts pointed out
in the other set of exceptions and a jury trial demanded thereon need not
be made. Keerl v. Hayes, supra (166 N, C., 553.)

“A failure to observe any one of these requirements may constitute a
waiver of the party’s right to have the controverted matters submitted
to a jury and authorize the judge to pass upon the exceptions without the
aid of a jury.” MeIntosh, sec. 525.

The plaintiff contends that the defendant has waived his right to trial
by jury by reason of the fact that in each exception filed by it there
was no specific and definite demand for a jury trial followed immediately
by an issue tendered thereon and that its demand for a jury trial comes
too late at the end of its exceptions.

This Court has consistently held that in a reference case a litigant
who desires to preserve his right to a trial by jury must tender appro-
priate issues under the exceptions to the referee’s report. Such con-
fusion as exists arises from the interpretation of the word “under” as
used in these decisions to mean physically under and immediately below
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the exception rather than as meaning “arising upon and relating to” the
finding which is the subject of the exceptive assignment of error. Thus
the plaintiff interprets the rule. This is a construction which assumes
that the language of the opinions relates solely to the mechanics of the
procedure.

If the plaintiff’s position is to be sustained it will make the practice
in reference cases, when a party seeks to preserve his right to a jury
trial, extremely technical and burdensome. It would convert the issues
into questions of fact raised by the report rather than issues of fact
raised by the pleadings or, in many instances, require numerous repeti-
tions of the same issue. This is not the intent or the purpose of the
former decisions of this Court.

Notwithstanding an order of reference, a determination of the issues
of fact raised by the pleadings and evidence in the cause remains as the
primary purpose. A jury trial does not extend to every finding of fact
made by the referee and excepted to by the parties, but only to issues of
fact raised by the pleadings and passed upon by the referee. MecIntosh,
sec. 525. Questions of fact may not be substituted for issues merely
because there is a controversy, as disclosed by the exceptions, as to what
the facts are. MeIntosh, sec. 525 (4).

Every fact found by the referee, if pertinent, relevant and material,
necessarily relates to one of the controverted issues of fact. Correctly
interpreted, the rule simply requires the litigant who seeks to preserve
his right to trial by jury to tender issues raised by the pleadings based
on the facts pointed out in the exceptions, and, as to each issue, to defi-
nitely and specifically demand a jury trial thereon, and further, by
specific reference, to relate the issue to his exceptions to the findings of
fact which bear upon and relate to that particular issue.

An examination of the record discloses that the defendant sufficiently
complied with this rule. Immediately after his exceptions and as a part
of the same paper writing the following appears.

“Upon the foregoing objections and exceptions to the referee’s report,
the defendant tenders the following issues and demands trial by jury on
each objection and exception covered by the issues herewith submitted
and as to all other objections and exceptions the defendant asks that
each and every objection and exception be determined by the court.

“The defendant tenders issues upon the exceptions to the findings of
fact by the referee as follows:”

As illustrative of the issues tendered we quote:

“ExceptioN No. 7 To Fixpine or Fact No. 9.
“Defendant has lodged its motion to strike findings of fact No. 9, but
if motion is overruled then the defendant reserves the right to submit
and does submit the issue, as follows:
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“Isste: Did the defendant enter into an agreement by which the
defendant would employ the plaintiff as foreman of rubble stone masonry
and cut stone work and give him a share in the profits derived from all
buildings constructed on Duke University Campus ?”

“Exceprion No, 16 to Finping or Facr No. 20.

“Issue: Did the defendant agree that the contract dated January 14,
1928, should apply to the contracts covering the Gymnasium and
Chapel ¢’

Thus, it appears that the defendant has definitely and specifically
demanded a jury trial on exceptions to particular findings of fact made
by the referee and has tendered appropriate issues thereon raised by the
pleadings, contemporaneously with the filing of the exceptions, giving
plaintiff full notice of the facts to be submitted to the jury. When this
is done it cannot be fairly said that his demand comes too late. To
demand more would impose an unnecessary burden and constitute a
resort to useless technicalities—to require less might lead to confusion.
The whole purpose of the rule is to clarify and make certain that part
of the controversy which is to be submitted to the jury—not to preseribe
complex technical procedure with which it is difficult to comply.

The position here assumed is not in confliet with Gurganus v. McLaw-
horn, 212 N. C., 397, 193 S. E., 844. There general issues were ten-
dered, some of which did not arise on the pleadings, without any pre-
tense of relating them to the exceptions to the findings of fact.

The judgment below is

Reversed.

ROSA MACK, ADMINISTRATRIX OF THE ESTATE or JOHN HUNTER, DECEASED,
v. MARSHALL FIELD & COMPAXNY, ROBERT & COMPANY, INC,
SOUTHEASTERN CONSTRUCTION COMPANY, anp W. F. HUMBERT.

(Filed 2 February, 1940.)

1. Pleadings § 20—

A demurrer tests the sufficiency of a pleading, admitting for the pur-
pose facts properly alleged and relevant inferences of fact deducible
therefrom, but does not admit inferences or conclusions of law,

2. Pleadings § 18—

Only defects appearing upon the face of the complaint can be taken
advantage of by demurrer.

8. Master and Servant § 44—Administrator of deceased employee may
maintain action for wrongful death against third person tort-feasors.

Deceased was an employee of a subcontractor in the construction of a
building, and was killed while performing his duties in the structural
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steel work when a steel beam came into contact with an uninsulated,
highly charged electric wire.. This action was instituted by the adminis-
trator of the employee against defendants upon allegations that defend-
ants were negligent in permitting the uninsulated, highly charged wire
to remain where it would likely cause injury to the structural steel work-
ers and in failing to give proper warning of the danger. The employer of
plaintiff’s intestate was not a party to the action. Defendants demurred
on the ground that upon the face of the complaint it appeared that the
Superior Court was without jurisdiction and that the Industrial Commis-
sion had exclusive original jurisdiction. Held: Under the provision of
Michie’s Code, 160, only the personal representative may maintain an
action for wrongful death, and the complaint alleged a cause of action
therefor against defendants, and their demurrer was properly overruled,
defendants having no interest in the disposition of any recovery in accord-
ance with the provisions of Michie’s Code, 8081 (r).

AppEaL by plaintiff from Hamilton, Special Judge, at June Civil
Term, 1939, of GUILFORD, sustaining demurrer ore fenus and motion for
judgment on the pleading made by each of the defendants. Reversed.

This is an action for actionable negligence, alleging damages, for
alleged wrongful death. It was originally brought in the municipal
court of the city of High Point, but a consent order was entered trans-
ferring it to the Superior Court of Guilford County. The defendant,
Robert & Company, Inc., entered a special appearance and moved that
the action be dismissed as to it for want of proper service of process.
This motion was sustained and an order entered to that effect. Service
was duly had upon the other defendants, who filed answers. When the
case came on for trial before his Honor, Luther Hamilton, judge presid-
ing, each defendant demurred ore tenus to the complaint and moved for
judgment on the pleadings. The demurrers and motions were sustained,
and judgment entered dismissing the action. To the ruling sustaining
the demurrers and motions, and to the signing of the judgment dismiss-
ing the action, the plaintiff appealed to the Supreme Court.

The complaint alleges, in part: “That the said plans and specifications
were approved and accepted by the defendant Marshall Field and Com-
pany, which in January, 1937, employed the defendant Southeastern
Construetion Company to erect and construet said wing or addition; that
the latter company employed J. L. Coe to do the structural steel work
on said addition, and the plaintiff’s intestate at the time of his death
was employed by said J. L. Coe and was engaged in putting steel columns
in said addition to said mill. That the addition or wing to said mill
was to be constructed of brick, supported by considerable structural
steel; that on March 11, 1937, said construction had progressed to a
point where most of the steel in the floor of the second story had been
placed, and the north brick wall was about 8 or 81% feet high; that in
order to place the steel beams or columns in position it was necessary
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to use a form of derrick, consisting of a wooden pole about 35 feet long
and about 16 inches in diameter, called a gin pole, which was held in
position by guy ropes and braces; that near the top of this pole were
two pulley blocks and near the bottom of said pole was what is called a
winch, on which is wound the steel cable used in hoisting the steel
columns ; that on March 11, 1937, said gin pole was located just inside
the north brick wall of said addition, near the northeast corner of same;
that it was located near a window in the north wall, in which window it
was necessary to place one of these steel columns; that about 12 or 15
feet from said window in the northwesterly direetion from it was
located the pole from which the power lines ran to the old transformer;
that said power lines ran from said electric light pole to said old trans-
former diagonally across said brick wall at a point a few feet above said
window; that about 9:30 or 10:00 o’clock a.m., on said day plaintiff’s
intestate and fellow employees were hoisting a steel column into position
in the aforesaid window; that said column was picked up from the
ground just inside the north wall of said addition; that plaintiff’s intes-
tate and two other employees were at said time engaged in turning the
handle on said winch, which caused said steel column to be lifted from
the ground and into place with the assistance of other employees, who
guided it in Its movement; that said steel column was about 30 feet long
and weighed about 650 pounds; that when it had been partially raised
so that it was clear of the ground it came in contact with one of said
power lines, which was charged with about 13,200 volts of electricity,
causing said electric current to run down the column and the cable sup-
porting said column and into plaintiff’s intestate, knocking him a dis-
tance of 6 or 7 feet, and instantly killing him. That there was no sign
on said power lines of any kind to warn persons on the premises that
they were uninsulated, or charged with electricity, or dangerous; that
plaintiff’s intestate had not been warned of the danger of said wires;
that the condition of said wires and the danger inherent therein were
well known to all the defendants; that each and every one of said de-
fendants had the right and authority, and was under the duty to warn
persons rightfully on said premises of the condition and danger of said
power lines, and to use reasonable precautions to protect such persons
from harm therefrom ; that plaintiff’s intestate was a poor, illiterate and
ignorant Negro, and was ignorant of the fact that said wires were unin-
sulated and exposed and charged with a high voltage and very dangerous.
That plaintiff’s intestate’s death was directly and proximately caused by
the negligence and carelessness of the defendants, and each of them, in the
following particulars:

“(a) In that said power lines were placed upon and allowed to remain
upon said premises in an exposed condition and uninsulated and in this
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condition were charged with a high voltage of electricity, when the
defendants knew, or by the exercise of reasonable diligence should have
known, that they were inherently dangerous, and would probably result
in serious injury or death to persons working near them, and more par-
ticularly plaintiff’s intestate. (b) In that said power lines were so
located upon said premises as to be exceedingly dangerous, when charged
with electricity, to persons working near them, and more particularly the
plaintiff’s intestate. (c) In that defendants placed no sign of any kind
on said power lines or the poles supporting them to warn persons against
danger therefrom, and in that defendants failed and neglected to warn in
any manner plaintiff’s intestate that said power lines were open and
exposed and dangerous. (d) In that the current passing through said
power lines was not cut off while persons were working so near them,
and particularly while plaintiff’s intestate and others were hoisting steel
columns so near to said wires, and in that no attempt was made by any
of the defendants to cut off or have cut off said current. (e) In that
said wires or power lines were not constructed at a height and in such a
manner as to not interfere with the construction of said addition to said
mill and the persons working thereon. (f) In that the said power lines
were not covered with nonconductible material. (g) In that the defend-
ants did not complete construction of the new transformer stand and
change the wires from the old transformer stand to the new one, where
they would be out of danger, prior to the commencement of construction
of said addition. All of which acts of negligence on the part of the
defendants were the sole, proximate and efficient cause of the death of
plaintiff’s intestate.”

Plaintiff excepted and assigned error: “That his Honor sustained the
demurrer ore tenus to the complaint and motion for judgment on the
pleadings of each defendant,” and “That his Honor rendered and signed
the judgment set out in the record,” and appealed to the Supreme Court.

Lovelace & Kirkman and Frazier & Frazier for plaintiff.
Junius C. Brown and Sapp & Sapp for defendants Marshall Field &
Co. and W. F. Humbert.

Carter Dalton and John A. Myers for Southeastern Construction Co.

CrarksoN, J. Did the court below commit error in sustaining the
demurrer ore fenus to the complaint and motions for judgment on the
pleadings made by each of the defendants? We think so under the facts
and circumstances of this case.

In Leonard v. Mazwell, 216 N. C., 89 (91), citing authorities, it is
stated : “The office of a demurrer is to test the sufficiency of a pleading,
admitting, for the purpose, the truth of factual averments well stated
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and such relevant inferences as may be deduced therefrom, but it does
not admit any legal inferences or conclusions of law asserted by the
pleader.”

It is well settled that only objections apparent on the face of the com-
plaint can be considered on demurrer.

N. C. Code, 1935 (Michie), sec. 160, in part, is as follows: “When
the death of a person is caused by a wrongful act, neglect or default of
another, such as would, if the injured party had lived, have entitled him
to an action for damages therefor, the person or corporation that would
have been so liable, and his or their executors, administrators, collectors,
or successors, shall be liable to an action for damages, to be brought
within one year after such death, by the executor, administrator or col-
lector of the decedent; and this notwithstanding the death, and although
the wrongful act, neglect or default, causing the death, amounts in law to
a felony. The amount recovered in such action is not liable to be applied
as assets, in the payment of debts or legacies, except as to burial expenses
of the deceased, but shall be disposed of as provided in this chapter for the
distribution of personal property in case of intestacy.” Curlee v. Power
Co., 205 N. C., 644 (647). Nothing else appearing, there would be no
question that the plaintiff stated a good cause of action against all of the
defendants served.

N. C. Code, supra, sec. 8081 (r), in part, is as follows: “The rights
and remedies herein granted to an employee where he and his employer
have accepted the provisions of this act, respectively, to pay and accept
compensation on account of personal injury or death by accident, shall
exclude all other rights and remedies of such employee, his personal
representative, parents, dependents or next of kin, as against his em-
ployer at common law, or otherwise, on account of such injury, loss of
service, or death: Provided, however, that in any case where such
employee, his personal representative, or other person may have a right
to recover damages for such injury, loss of service, or death from any
person other than the employer, compensation shall be paid in accord-
ance with the provisions of this chapter: Provided, further, that after
the Industrial Commission shall have issued an award, the employer may
commence an action in his own name and/or in the name of the injured
employee or his personal representative for damages on account of such
injury or death, and any amount recovered by the employer shall be
applied as follows: First to the payment of actual court costs, then to
the payment of attorneys’ fees when approved by the Industrial Com-
mission ; the remainder or so much thereof as is necessary shall be paid
to the employer to reimburse him for any amount paid and/or to be paid
by him under the award of the Industrial Commission; if there then
remain any excess, the 