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CITATION OF REPORTS 

Rule 46 of the  Supreme Court i s  a s  follows: 
Inasmuch a s  a l l  the  Reports prior to the 63d have been reprinted by the 

State, with the  number of the Volume instead of the name of the Reporter,, 
counsel will cite the r o l ~ ~ m e b  prior to 63 S. C.. a s  follows: 

1 and 2 iMartin, 1 . Taylor 8: Couf. .............. a s  1 N. C. 1 
1 Haywood ............................ " 2 " 
2 ........................... " 3 a. 

1 and 2 Car. I.aw I ~ P -  1 ., ., 
[ m s i t o r ~  & S.  C. Telw j "' 

1 Murphey .......................... " 5 " 
2 ................. ...... .. 6 .. 
3 " 

' 6  - .. ........................... 1 

.. 1 H!~\vlts ............................. ..." 8 
2 " ............................. ..." 9 " 

8 " ............................... " 10 " 
4 '. .............................. " 11 " 

.. ............. 1 I k v e r e u r  T,nw ....... I:! " 

2 " ...................... " 1 3  " 
3 " - .................... " 14 " 

1 " " .................... " 15 " 

1 " 16q. .................... " 16 " 
2 " " .................... " 17 " 
1 Drv. R Bat.  1.aw ................ " 18 " 

2 " ' ................ " 19 " 

3 R 4 "  . . . . . . . . . . . . . . . . .  " SO " 
1 I h r .  & Bat. ICq ................... " 21 " 

9 " " 22 " .................. 
1 Iredell r a n .  ...................... " 23 " 

2 " " ........................ " 24 " 

3 " " ....................... " 25 " 
4 " " ........................ " 26 " 

5 " ........................ " 27 " 

ti " .......................... " 28 " - .. .' ....................... " 29 " 

8 " " ...................... " 30 " 

9 Iredell Law ...................... a s  31 N. C .  
10 " ...................... " 3"" 
11 " ........................ " 33 .. 
12 " " ...................... " 34 " 
I " ........................ " 36 " 

1 " Eq. ...................... " 36 " 
b )  I. - ........................ " :<i " 
3 " " .......................# 3s " 
4 " " ...................... " 39 .. 
5 .. ....................... " 40 .. 
6 " " ...................... " 41 " - .. ...................... " -I:! " 

8 " " ...................... " 43 " 

1:11sl1ce I.n\v ......................... " 44 .. 
" 1Sg. .......................... " 45 " 

........................ 1 .Jones I.u\\. " 4 0  " 

6 .. - " ........................ " 47 " 
3 " " ........................ " 48 " 
4 " " ........................ " -I!) " 

6 " " ...................... " 50 '. 
6 " " ....................... ." 51 " - .. ........................ " " 52 " 
8 " " ........................ " 53 " 
1 " ICq. ...................... " 54 " 
S " " ....................... " 56 " 
3 " " ........................ " 66 " 

4 " "  ....................... " 57 " 
5 " " ........................ U 58 " 

6 " " ....................... " 59 " 
.................... 1 nntl 2 Winston " 60 " 

..................... Phillips T,a\v ..." 61 " 

........................ " Eq. " 61 " 

@F In  qnoting from the  rcprintrd Reports. ronncel will cite always the  
mnrginnl ( i .  P . .  the  original)  paging. except 1 N. C. axid 20 N. C.. which have 
hem repagcd thronphont without marginal paging. 

Thc opinions pnhlished in the  first six volumes of t ?e  reports were writ ten 
h r  the "Conrt of Conference" nnd the  Snpreme Court prior to 1819. 

From the 7th to thp 6Yd volumes, hoth inrlusire. wi 1 he found the opinionG. 
of the  Snpreme Conrt. consisting of three member<. lor the first fifty yearc 
of ith e~ ic t ence .  or  from 1818 to 1868. The opinionc: ?f the Court. consistin$: 
of fir? mrmt)ers. imm~clintelp followiug the Ciril  W:1r, a r e  pnhliched i n  the 
volnnws from the G3d to the  79th. hoth iriclucire. From the 80th to the  
10ls t  volunlr\. both inclusive. will he fonnd the opinions of the Conrt. con- 
uiqting of three m e n ~ h c ~ < .  from 1879 to 1880. The opinions of the Court. con- 
uiuting of fire memht.rs, from 1889 to 1 Jnly,  19.77. a re  published in volumes 
102 t o  111. hoth inclnsire. Since 1 July. 1937. and beginning with rolnme 212, 
the Court hns consisted of seven members. 



JUSTICES  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1940, AND SPRING TERM, 1941. 

CHIEF JUSTICE : 

WALTER P. STACY. 

ASSOCIATE JUSTICES : 

HERIOT CLARKSON, M. V. BARNHILL, 

MICHAEL SCHENCK, J. WALLACE WINBORNE, 

WILLIAM A. DEVIN, A. A. F. SEAWELL. 

ATTORNEY-GENERAL : 

HARRY McMULLAN. 

ASSISTANT ATTORNEYS-GENERAL : 

T. W. BRUTON, 

L. 0. GREGORY, 

GEORGE B. PATTON. 

SUPREME COURT REPORTER : 

JOHN M. STRONG. 

CLERK OF T H E  SUPREME COURT : 

EDWARD MURRAY. 

MARSHAL AND LIBRARIAN : 

DILLARD S. GARDNER. 



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH: CAROLINA 

EASTERN DIVISION 

Y u n ~ e  District Address 
................................. C. E. T ~ o a i r s o ~  .............................. d i r t  Elizabeth City. 

WALTER J. BONE e c o  ............................. Nashville. 
................................ .......................................... R. HUNT PARKER T i  RoanokeRapids. 

................................ CLAWSON I,. WILLIAMS Four th  ............................. Sanford. 
.............................. J. PAUL FRIZZELLE L i f t  ................................ Snow Hill. 

.......... ........................... ................. HENRY L. STEVENS, JR .. Sixth Warsaw. 
............................ ................................................. W. C. HARRIS Seventh Raleigh. 

................................ J01m J. IJURNEY .iln~ingto~~. 
..................................... Q. I<. S n i o c ~ s ,  JR Ninth ............................... Fayetteville. 

.................... .......................... LEO CARR .. Tenth ............................. Burlingto~i.  

SPECIAL JUDGES 

G. T7. ('OWPER* ........................... P i n s t o n .  
W. 13. S. BUROWYX ............................................................................. \Voodland. 
LUTHER HAMILTON o h  City. 
IEICHARD I)ILI.AR~ D I X O S ~  ................................................................... E ~ P I I ~ O I I .  
JEFF D. JOHSSOX~ .............................................................................. Clinton. 

WESTERN DIVISION 

JOHN 11. CLEMENT ............................... L. 
EX. HOYLE SINK .............................................. Twelfth ......................... Gre~nsboro.  
E'. DONALD PHILI~IPS .................................. Thirteenth .................... Rockingha~n. 
WII .LIA~~ 11. BOBBITT .............................. Fourteenth ................... Charlotte. 
F~~~~ 11. ARMSTBONG ................................. t e e t h  ................... Troy. 
WILSON WARLICK ......................................... Sixteenth ................... Newton. 
J. A. ROGSSEAU .......................... .. ............ Seventeenth ................. North Tl'illieshoro. 
J. WILL PLESS, JR ....................................... Eighteenth ................. hfarion. 
ZEB V. NETTLES ............... ... ...................... n e t e n t h  .................. Ashevi l l~ .  
FELIX E. ALLEY, SR .................................... Twentieth ..................... TVaynesrill e. 
ALLEN 11. GWYK .............. ... ................... Twenty-first ............... Reidsrille. 

SPECIAL JUDGES 

A. HALL .JOHNSTON ........................................................................... Skyland. 
SAM J. ERVIN, JR ............................................................................... Morgnnton. 
HUBERT E.  OLIVE Lexington. 
CLARESCE E. I~LACRSTOC'I<? ............. ... ......... h i l l e .  

EhIERGEKCY JUDGES 

T. R. FINLEY ....................................................................................... North Wilkesboro 
N. A. SINCLAIR .................................................................................... F'ayetterille. 
HEKRY A. GRADY ................. .. ..................................................... Xem Bern. 
E. H.  CRANMER ........................... ....... ............................................. Southport. 
G. V. COWPER .................... ...... ........................................................ Kinston. 

*Resigned J u l y  1. 1 9 4 1 .  
tAppoin ted  J u l y  1. 1 9 4 1  



SOLICITORS 

EASTERN DIVISION 

Rame District Address 
CHESTER R. MORRIS ...................................... Firs t  ................................. Ede~l to~ l .  
DONKELI, GILIJAM ........................................ Second ................. .. ...... Tarboro. 
ERNEST Ii. TYLER ....................................... T i  ............................ Roxobel. 
C L A ~ D E  C. CAYADAT ................................... F o r  ............................ Benson. 
D. hi.  CLARK .................................................. Fif th  ................................. Greenville. 
J. ARSER RARKER ....................................... Sixth ................................ Rosehoro. 
WILLIAM T. BICKETT ................................... Seventh ............................ Raleigh. 
D . ~ ~ I D  SIXCLAIR ........... .. ............... -&on. 

.............................. F. ERTEL CARLYLE -. 
WILLIAM H. MI:RDOCI< ........ ... ............. Tenth .............................. Durham. 

WESTERN DIVISION 

J. ERLE ~ICMICHAEL .................................... Eleventh .......................... Winston-Salem. 
H. I,. KOONTZ .............................................. e f t  ......................... Greensboro. 
ROWLAKD S. PRUETTE .................................. Thirteenth . . . . . . . . . . . . . . . .  Wadesboro. 
JOHN G. CARPENTER ..................................... Fourteenth .................... .Gastonia. 
CHARLES L. COGGIN ...................................... Fifteenth ........................ ,Salisbury. 
1,. SPURGEON SPURLING ............................... Sixteenth ......................... Lenoir. 
AYALON E. HALL .......................................... Seventeenth .................... Tadk inv i l l~ .  
C. 0. RIDINGS ................................................ i l t e t l  1 . . . . . . . . . .  Forest  City. 
ROBERT 11. WELLS ....................................... Xilieteenth ...................... Asheville. 
JOHN hl. QUEEN ............................................ Twentieth ..................... Waynesrille. 
R. J. SCOTT ................................................... Twellty-first .......... ......... Dallbllry. 



SUPERIOR COURTS, SPRING TERM, 1941 

The numerals in parentheses following the date of a term indicate the num- 
b e r  of weeks during which the term may be h e l d .  

T H I S  CALENDAR I S  UNOE"FIC1AL 

F I R S T  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1941 J u d g e  st even^. 

Beaufort-Jan. 13. ( 2 ) :  Feb. l i t  ( 2 ) ;  
Mar ,  l i *  ( A ) ;  Apl i l  i t ;  May 6 t  ( 2 ) ;  J u n e  
& a .  

Camden-Mar. 10. 
Chowan-Mar. 31. 
Currituck-Mar. 3. 
Dare-May 26. 
Gates-Mar. 24. 
Hyde-Nay 19. 
Pasquotank-Jan.  6 t ;  Feb. 101; Feb. 

17' ( A ) ;  Mar. l i t ;  May 5 t  ( A )  ( 2 ) ;  June  
2'; J u n e  9t  (2) .  

Perquimans-Jan.  13t ( A ) ;  April 14. 
Tyrrell-Feb. 3 t :  April 21. 

SECOND JUDICIAL DISTRICT 

Spr ing  Term,  1 9 4 1 J u d g e  Hnrr i s .  

Edgecombe-Jan. 20; hlar. 3 ;  Mar. 31t 
( 2 ) ;  J u n e  2 ( 2 ) .  

Martin-Mar. 17 ( 2 ) ;  April  l.lt ( A )  ( 2 ) ;  
J u n e  16. 

Nash-Jan. 27; Feb. l i t  ( 2 ) ;  Xar .  10; 
April Zlt  ( 2 ) ;  May 26. 

Washington-Jan. 6 ( 2 ) ;  April 14 t .  
Wilson-Fob. 3 ;  Feb. l o t ;  May 12'; 

May 197; J u n e  237. 

T H I R D  JUDICIAL DISTRICT 

Spr ing  Term,  1 9 4 1 J u d g e  Burncy. 

Bertie-Feb. 10;  Mag 6 ( 2 ) .  
Hallfax-Jan. 27 ( 2 ) ;  Mar. l 7 t  ( 2 ) ;  

April  28'; J u n e  2 t  (2) .  
Hertford-Feb. 24; April 14: (2) .  
h'orthampton-Mar. 31 ( 2 ) .  
Vance-Jan. 6'; ,Mar. 3'; Mar. l o t ;  

J u n e  16'; J u n e  23t. 
Warren-Jan. 13 ( 2 ) :  May 19 ( 2 ) .  

F O U R T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1941-Judge  Nimoeks. 

Chatham-Jan. 13; Mar. 3 t ;  hlar.  1 ; t ;  
M a r  12. 

~arnett-h an. 6.; Feb  3t  ( 2 ) ;  Mar. 
17' ( A ) ;  Mar. 31t ( A )  ( 2 ) :  May S t ;  May 
19'; J u n e  St ( 2 ) .  

Johnston-Jan.  6t ( A )  ( 2 ) ;  Feb. 10 
( A ) :  Feb. l i t  ( 2 ) :  Mar. 3 ( A ) ;  Mar. 10; 
April  14 ( A ) :  April 2 l t  ( 2 ) :  J u n e  23'. 

Lee-Jan. 2 i t  ( A )  ( 2 ) :  Mar. 24 (2) .  
Wayne-Jan. 20; J a n .  2 i t :  Feb. 37 ( A ) ;  

Mar. 3t  ( A )  ( 2 ) ;  April 7: April 1 4 t ;  
April 21t ( A ) ;  May 26; J u n e  2 t ;  J u n e  9t 
( A ) .  

F I F T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 9 4 1 - J u d g e  Cam. 

Carteret-Mar. 10 ;  J u n e  9 ( 2 ) .  
Craren-Jan.  6'; J a n .  ? i t  ( 3 ) ;  April i:; 

May 1 2 t ;  J u n e  2.. 

Greene-Feb. 24 ( 2 ) ;  J u n e  23. 
Jones-Mar. 31. 
Pamlico-Ap~il  28 ( 2 ) .  
Pitt-Jan. 1 3 t ;  J a n .  20; Feb. l i t ;  hlar.  

l i t  ( 2 ) ;  April  14 ( 2 ) ;  May 6t ( A ) ;  hlay 
1 s t  (2) .  

S I X T H  JUDICIAL DISTRICT 

Spr lng  Term,  1041-Judge Thompson. 

Duplin-Jan. 6t  ( 2 ) ;  J a n .  2;'; Mar. lot  
( 2 ) .  ,-,. 

Lenoir-Jan. 20': Feb. l i t  ( 2 ) ;  Aprll 
i ;  .May 12t ( 2 ) ;  J u n e  9t  ( 2 ) .  J u n e  23'. 

Onslow-Mar. 3;  April 14t ' (2).  
Sampson-Feb. 3 ( 2 ) ;  Mar.  24t ( 2 ) ;  

April 28t ( 2 ) .  

S E Y E N T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1941 J u d g e  Hone. 

Franklin-Feb. 3.; Mar,  177 ( A )  ( 2 ) ;  
April 14. ( A ) .  

Wake-Jan. 6 . '  J a n .  13t ( 3 ) .  Feb. 3 *  
( A ) ;  Feb. l o t  13;; Mar. 3* ( 2 ) ; ' M a r .  l i t  
( 2 )  A p r ~ l  7'. April 14t ( 3 ) .  May 5 . .  
l la;  12t ( 3 ) ;  hune 2* ( 2 ) :  .June 16t (2) :  

E I G H T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 3 4 1 d u d g e  Parker .  

Rrunswick-J an .  6 t ;  April 7 ;  J u n e  
Columbus-Jrrn. 2 i ;  Feb. 3 ( A ) :  

l i t  ( 2 ) ;  April 28 ( 2 ) ;  J u n e  23'. 
New Hanovel.-Jan. 13'; Feb. 3t  

Mar. 3t  ( 2 ) ;  \far .  17': April 14t 
May 12'; May 16t ( 2 ) ;  J u n e  9'. 

Pender-Mar. 24 ( 2 ) .  

N I N T H  JUDICIAL DISTRICT 

Sr)rlng T e r m ,  1 3 4 1 - J u d g e  Willinms. 

Bladen-Jan. 6 ;  Mar. l i * :  April  28t. 
Cumberland--Jan.  13'; Feb. l o t  ( 2 )  

Mar. 3' ( A ) ;  hlar. 10': Mar. 24t ( 2 )  
May 5 t  ( 2 ) ;  J u n e  2'. 

Hoke-Jan. 2 ) ;  ADril 21. 
Robeson-Jan. 1 3 t  ( A )  ( 2 ) ;  J a n .  27. 

( 2 ) ;  Feb .  24t ( 2 ) ;  Mar. 17' ( A ) ;  Aprll  7. 
( 2 ) ;  April 21t ( A ) :  May 5' ( A )  ( 2 ) ;  May 
19t ( 2 ) ;  J u n e  9 t ;  J u n e  16. 

T E N T H  JUDICIAL DISTRICT 

S ~ r l n g  Term,  1€14l J u d g e  Frizzelle. 

Alamance-JE n. 27t ( A )  ; Feb. 24. ( A ) ;  
Mar. 31 t ;  May 12. ( A ) ;  May 26t ( 2 ) .  

Durham-Jan. 6t  ( 3 ) ;  Feb. l i * ;  Feb. 
24t ( 3 ) ;  Mar. l i t  ( A ) :  Mar. 24.; April 
? I t  ( A )  ( 3 ) ;  J11y 19.; May 26t ( A )  ( 3 ) ;  
J u n e  23'. 

Granrille-Feb. 3 ( 2 ) ;  April 7 ( 2 ) .  
Orange-Mar. l i ;  May 1 2 t ;  J u n e  9 ;  

J u n e  l e t .  
Person-Jan. 20 ( A ) ;  J a n .  ? i t ;  Aprll  

21. 



COURT CALENDAR. vii 

WESTERN DIVISION 

E L E Y E N T H  JUDICIAL DISTRICT 
Snrinn Term. 1941 J u d a e  Rousseau. 

~ile-hinsv--April 28.. 
~ork;th--  an. 6 ( 2 ) :  Jan.  20t ( 2 ) :  Feb. 

3 ( 2 ) :  Feb. 17t ( 2 ) :  hlar. 3 ( 2 ) :  Mar. 17t 
( 2 ) :  Mar. 31 ( 2 ) :  April 14t ( A )  ( 2 ) :  May 
5 ( 2 ) :  May 361 ( A )  ( 2 ) :  June  9 ( 2 ) ;  June  
237 ( 2 ) .  

T W E L F T H  JUDICIAL DISTRICT 
Spr ing  Term,  1911-Judge Pless. 

Davidson-Jan. 27.; Feb. 17t  ( 2 )  : April 
7t  ( 2 ) ;  May 5 ' :  May 26t ( A )  ( 2 ) :  J u n e  
0 " .  
L o - .  

Gnilford-.Tan. 6t  ( 2 ) :  J a n .  20'; Feb. 3t  - -  ... - 
( 2 ) :  Feb. 177 ( A )  ( 2 ) :  Mar. 3. ( 2 ) :  Mar. 
17t ( 2 ) :  Mar. 24' ( A ) ;  Mar. 31t ( A )  ( 2 ) :  
April 14t ( A )  ( 2 ) :  April 28': hl?y 12t 
( 2 ) :  May 26: J u n e  2 t  ( 2 ) ;  J u n e  16 . 

T H I R T E E N T H  JUDICIAL DISTRICT 
Spr ing  Term,  1941 J u d g e  Nettles. 

Anson-Jan. 13': Mar. S t :  April 14 ( 2 ) ;  
.June 9 t .  

~ o o r e - J a n .  20': Feb. l o t :  Mar. 24t 
( A )  ( 2 ) :  May 19': May 26t. 

Richmond-Jan. 6'; Feh. 3 t :  hlar. l i t :  
April 7'; May 26t ( A ) :  J u n e  16t .  

Scotland-.Mar. 10; Aprii 2Rt. 
Stanly-Feb. 3t  ( A )  ( 2 ) :  Mar. 31: &lay 

I3t .  
Union-Jan. 37': Feb ,  l i t  ( 2 ) :  Mar 

24t :  May 57. 

F O U R T E E N T H  JUDICIAI,  DISTRICT 
Spr ing  Term,  1 9 4 1 J o c l g e  Alley. 

Gaston-Jan. 13'; Jan .  20t ( 2 ) ;  Mar. 
r o t  ( A ) :  3lal'. l i t  ( 2 ) ;  April 21': ?!Cay 
I9t  ( A )  ( 2 ) ;  J u n e  2'. 

.\leckienhurg-Jan. 6.: J a n .  6t  ( A )  
Jan .  20' ( A )  ( 2 ) :  J a n .  201 ( A )  ( 2 ) ;  
3t  ( 3 ) :  Feb. 3t  ( A )  ( 2 ) :  Feb. 1Yt 
( 2 ) ;  Feb. 24'; >Tar. 3t ( 2 ) ;  Mar. 3t  
1 2 ) :  Mar. 17' ( A )  ( 2 ) :  Mar. 17t ( A )  
Mar. 31t ( 2 ) :  Mar. 31t ( A )  ( 2 ) :  April 
I 4 t :  April 21t ( A ) :  April ?St ( 2 ) :  April 
28f ( A )  ( 2 ) ;  May 12'; May 12t ( A )  ( 2 ) ;  
.May 197 ( 2 ) :  May 26t ( A )  ( 2 ) :  J u n e  9'; 
J u n e  9t  ( A )  ( 2 ) :  J u n e  1 6 t :  J u n e  23' ( 2 ) .  

F I F T E E N T H  JUDICIAL DISTRICT 
Spring Term,  1 9 4 l J u d g e  Clement. 

Alexander-Feb. 3 ( A )  ( 2 ) .  
Caharrus-Jan. 6 ( 2 ) ;  Feb. 24t ( 2 ) :  

A p r ~ l  21 ( 2 ) :  J u n e  9t  ( 2 ) .  
Iredell-Jan. Pi ( 2 ) ;  hlar. l o t ;  May 19 

( 2 ) .  
Montgomery-Jan. 20': April 7 t  ( 2 ) .  
Randolph-Jan. 27t ( A )  ( 2 ) :  Mar. l i t  

1 2 ) :  Mar. 31': J u n e  33'. 
Rowan-Feb. 10 ( 2 ) :  J la r .  3t  ( A )  ( 2 ) :  

May 5 ( 2 )  

S I X T E E S T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 9 4 1 J u d g e  Sink. 

Burke--Feb. 1;; Mar. 10: 1 2 ) ;  J u n e  2 
( 3 ) .  

Caldrvell-Feb. 24 ( 2 ) :  May 19; ( 2 ) .  
Catawba-Jan. 13t ( 2 ) :  Feb. 3 1 2 ) :  

Aprii  7t  ( 2 ) :  May 6t ( 2 ) .  
Cleveland-Jan. 6 :  Mar. 24 1 2 ) ;  Nir) 

19t ( A )  (2) .  
Lincoln-Jan. 30t ( A )  ( 2 ) .  
Watauga-April 21 1 2 ) ;  J u n e  3; IAl 

S E V E N T E E N T H  JUDICIAL DISTRICT 

Slwlnp Term,  1 9 4 1 J u d g e  Phillips. 

Arery-April 7': April 1 4 t .  
Davte-Mar, l i ;  May 2Gt. 
Mitchell-Mar. 24 ( 2 ) .  
Wllkes-Mar. 3 ( 2 ) :  ADrll 29; ( 2 ) :  

J u n e  3t  ( 2 ) .  
Yadkin-Feb. 21'; May 12t ( 2 ) .  

E I G H T E E N T H  JCDICIAI ,  DISTRICT 

Spr ing  Term,  1941-Judgc- Gwyn. 

Henderson-Jan. 6t  ( 2 ) :  Mar. 3 ( 2 ) .  
April 28t ( 2 ) :  May 26t ( 2 ) .  

.McDowell-Feb. lo t  ( 2 )  : J u n e  9 ( 2 ) .  
Polk-Jan. 27 ( 2 ) .  
Rutherford-Feb. 24t ;  April 14: ( 2 ) ;  

May 12 ( 2 ) ;  J u n e  23t ( 2 ) .  
Transylvania-Mar 31 ( 2 ) .  
Tancey-Jan. 20t :  Mar.  17 ( 2 ) .  

K I S E T E E S T H  JUDICI.41. DISTRICT 

Spr ing  Term,  1941 J u d g e  Bobhitt .  

Buncombe-Jan. 13t ( 2 ) ;  J a n .  27: F P ~ .  
3t  ( 2 ) ;  Feb. 17: Mar. 3: ( 2 ) :  Mar. 17.  
Mar. 31: April 77 ( 2 ) ;  April 21: JInp 5 t  
( 2 ) :  May 19: J u n e  27 ( 2 ) :  J u n e  16. J u n e  
23 12). 

Jlad~son-Feb. 24: Mar. 24: April 28: 
May 26. 

T W E N T I E T H  JUDICIAI,  DISTRICT 

Spr ing  Term,  1941-Judge Armrt rong.  

Cherokee-Jan. 20t ( 2 ) ;  Nar .  31 1 2 ) ;  
J u n e  16t ( 2 ) .  

Clay-April 28. 
Graham-Jan. Gt ( A )  ( 2 ) ;  Mar. l i  I?): 

J u n e  2 t  (2) .  
Haywood-Jan. 6t  ( 2 )  : Feb. 3 ( 2 )  : May 

5t  (2) .  
Jackson-Feb. 17 ( 2 ) ;  May 19t I ? ) .  

J u n e  9' ( A ) .  
hfacon-April 14 ( 2 ) .  
Swain-Jan. 13t ( A )  ( 2 ) :  J la r .  3 ( 2 1 .  

TWENTY-FIRST JU1)ICIAI. DISTRICT 

Spr ing  Term,  1941 J u d g e  Warlick.  

Caswell-Mar. 17 ( 2 ) .  
Rockingham-Jan. 20' ( ? , I :  Mar. 3 t :  

Mar. 10': April 1 4 i :  May 6t ( 2 ) :  N a y  13. 
1 2 ) :  J u n e  9t  ( 2 ) .  

Stokes-Jan. 6. ( A ) :  31ar. 31'; April 
i t :  J u n e  23'. 

Surry-Jan. 6 :  J a n .  1 3 t :  Feb. 10': Feb. 
l i t  ( 2 ) :  April 21': April 28t;  J u n e  2:. 

*For  criminal cases. 
t F o r  clvil cases. 
*For  jal l  a n d  civil cases. 
(A) Special J u d a e  ro be assigned. 



UNITED STATES COURTS FOR NORTH CAROLINA. 

DISTRICT COURTS 
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F A L L  TERM, 1 9 4 0  

MRS.  NBR'NIE TI". C L A R K  v. THE I- IENRIETTA MILLS.  

(Filed S January, 1941.) 

1. Corporations 5 l+Right t o  declaration of accrued dividend on cumu- 
lative preferred stock before dividend is declared on  any  other  stock 
may not  be defeated by subsequent reorganization. 

The provision in a certificate of cumulative preferred stock that  divi- 
dends due thereon shall be paid before any dividend on any other stock 
is set apart or paid, Tests a property right in the holder which may 
not be defeated by subsequent reorganization or by legislative enactment, 
and the fact that, a t  the time of reorganization, there were no funds out 
of which the accrued dividends could be paid does not affect this result, 
since the right to accrued dividends is vested, and only the time of pay- 
ment is conditioned upon the declaration of the dividend by the board of 
directors out of accrued profits or the insolvency and liquidation of the 
corporation. 

2. Same: Corporations 8 3 G E ' a i l u r e  of holder of cumulative preferred 
stock t o  make positive protest against reorganization plan does not 
waive h e r  r ight  t o  accrued dividend. 

Evidence tending to s h o ~  that the husband of plaintiff stockholder was 
her duly authorized agent and attended the meeting a t  which the plan of 
reorganization of the corporation was adopted, but held no proxy and 
did not vote her stock and gave notice to the president of the corporation 
immediately after the meeting that  plaintiff was not in favor of the plan, 
that in response to letters requesting her to turn in her old stock and 
accept the new issue in accordance with the plan, her husband wrote the 
corporation that plaintiff had decided not to do anything in regard to her 
stock a t  that time, that plaintiff did not call for or accept the new stock 
1-219 
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or cash dividends thermn, is held not to show ;I w:~iver by plaintiff of her 
right to  have dividends accrued on her stock a t  the time of the reorganiza- 
tion paid before diridends on the new stoclr are  set aside or paid, nor an 
implied consent by plaintiff to the reorganization ,,lan. 

3. Limitation of Actions 8 3a-Action t o  enforce priority in  payment of 
dividends is based on  contract, and  accrues when dividend is paid in 
violation of priority. 

The right of a stockholder to have dirideuds accrued on her cumulatire 
preferred stock a t  the time of the reorganization of the corporation de- 
clared and paid in accordance with the stipulation of the certificate before 
dividends a re  set aside or paid on any other stoclr, is  based on contract, 
and plaintiff's request for injunctive relief is merely ancillary thereto, and 
plaintiff's cause of action arises when dividends are  paid on the new 
stoclr before accrued dividends on her stock are paid, and her action 
instituted within three years thereafter is not baired. 

4. Equity § + 
Even when the action is peculiarly and esseiltially equitable in its 

nature, courts of equity will ordinarily be govetned by the statute of 
limitations in applying the doctrine of laches, and it  is only when plain- 
tiff's delay in instituting the action has been prejudicial either to defend- 
ant  or to intervening property rights that  statutory limitations will be 
disregarded. 

5. Same- 
Where i t  is apparent that a corporation, having obtained the approval 

of more than 75% of its stocliholders to i ts  reorganization plan, was 
proceeding a s  a matter of right to reorganize without regard to  the dis- 
approval of minority stockholders, the failure of a minority stockholder 
to institute action until after three quarterly dividends had been paid on 
the new stock issued pursuant to the reorganization, does not prejudice 
the corporation, and therefore the delay will not support the invocation 
of the doctrine of laches. 

6. Appeal and Er ror  § 3 9 b -  
Where, upon the facts admitted and the evidence offered, peremptory 

instructions on each issue are  warranted, error, if any, in the admission 
of other evidence and in the instructions of the court are  harmless. 

7. Corporations §§ 16, S+Where certificate provides t h a t  prior preferred 
stock might  be issued upon approval of holders of three-fourths of 
stock, plaintiff is no t  entitled t o  restrain payment of dividends on  new 
stock prior to payment of dividends accruing on  her  stock subsequent 
t o  reorganization. 

Plaintiff was the holder of cumulative preferred stock which stipulated 
that  dividends due thereon should be paid before dividends on any other 
stock should be set apart or paid. The certificate further provided that  
with the consent of 75% or  more of the holders of the preferred stock the 
corporation might issue other stock baring prioritj over or equality with 
the old preferred stock. More than 75% of the holders of the preferred 
stock approved a subsequent reorganization plan under which new pre- 
ferred stock bearing a smaller dividend rate w:s issued in exchange 
for the old preferred stock. H e l d :  Although plaintiff, who did not consent 
to or approve the reorganization plan and did not exchange her stock 
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thereunder, is entitled to have dividends which had accrued on her stock 
up to the time of the reorganization paid before any dividends are paid 
on the new stock, she consented under the terms of her contract to the 
issuance of new preferred stock having priority over the old upon consellt 
of 75% of the holders of the old stock, and she is bound by the assent thus 
given, and although she may not be compelled to surrender the certificates 
of her old stock in exchange for the new stock, she is not entitled to 
restrain the corporation from paying dividends upon the new prior pre- 
ferred stock issued under the plan of reorganization before the parment of 
dividends accruing upon plaintiff's stock subsequent to the reorganization. 

APPEAL by defendant from S e t t l ~ s ,  J., at  August Term, 1940, of 
GUILFORD. Nodified and affirmed. 

Civil action to have a corporate reorganization, together with amend- 
ments to the charter of defendant, declared invalid as to  lai in tiff; to 
protect plaintiff's rights to accrued dividends on preferred stock claimed 
to be unlawfully invaded or defeated by the reorganization; to compel 
the payment of such dividends prior to the payment of dividends on 
reorganization stock; and to restrain defendant from the prior payment 
of dividends on any stock until dividends on plaintiff's preferred stock 
are first paid. 

This action involves the same reorganization proc~edings discussed in 
Patterson .c. Benrie t fu  Mills, 216 N. C., 728, 6 S. E. (2d),  531. The 
rights of the holder of preferred stock are here, as there, involved. The 

prorisions coiltailled in the certificates of preferred stock and 
the declared purposes of the reorganization in reference to the preferred 
stock are set forth in that  opinion, to which reference is made. 

The plaintiff, on and prior to the date of the adoption of the plan of 
reorganization, was the owner of one hundred fifty shares of the pre- 
ferred stock of the defendant corpo~ation.  As of 1 July, 1937, accrued 
and unpaid diridends thereon amounted to $74.75 per share. 

The pla11 of reorganization n-aq adopted 18 ,Ingust, 1937, and there- 
after, on 15 September, 1937, on 15 December, 1937, and on 15 March, 
1935, defendant paid dividends up011 the prior preferred stock issued 
under the plan of reorganization before first paying the accunlulated 
dividends, or any part thereof, accrued on plaintiff's stock. 

Plaintiff has not e schang~d  her stock for new certificates and has not - 
received or accer~ted the cash and stock dividend authorized bv the plan 
of reorganization to be paid upon the preferred stock to be issued in lieu 
of old preferred stock. 

Issues were submitted to and anan-ered by the jury as follows : 
"1. I s  the plaintiff the holder arid owner of the 150 shares of $70 

cumulative preferred stock of the defendant described in paragraph 3 of 
the complaint 1 

"Answer : Yes. 



4 I N  THE SUPREME COURT. [219 

"2. Did the plaintiff consent to the amendment to the charter of the 
defendant filed by the defendant with the Secretar:~ of State of North 
Carolina on August 19, 1937, and to the terms and provisions of the 
same ? 

"Answer : No. 
"3. What was the amount of accrued and unpaid dividends on each 

share of the defendant's then outstanding 7% cumuls tive preferred stock, 
as of August 18, 1937? 

"Answer : $74.75. 
"4. Did plaintiff protest in the meeting of stockholders on August 18, 

1937, against the adoption of the plan of reorganization? 
"Answer: No. 
"5. Did the plaintiff protest against the consummation of the plan 

after its adoption at  the meeting of stockholders and before its consum- 
mation and exchange of stock and payment of divi3ends on September 
15, 1937, under the plan? 

"Answer: No. 
"6. Did the plaintiff protest or make any demand after September 15, 

1937, and prior to February 9, 1939, the date of the letter from J. A. 
Spence, counsel ? 

"Answer : Yes. 
"7. When was the suit instituted? 
"Answer : 3-5-40. 
''8. Did the defendant company issue and distribute new classes of 

stock, incur expenses in connection with the reorgar ization, declare and 
pay cash dividends to stockholders who exchanged t'leir stock under the 
plan on the new preferred stock on September 15, 1'337, and on the new 
prior preferred stock on December 15, 1937, and on March 15, 1938, or 
after the adoption of the plan of reorganization on August 18, 1937, and 
before March 5, 19401 

"Answer : Yes. 
"9. Did the plaintiff impliedly consent to or acquiesce in the consum- 

mation of the plan of reorganization? 
"Answer : No. 
"10. I s  the plaintiff estopped by laches, as alleged by the defendant? 
"Answer: No. 
"11. What percentage of stock consented to the ac'option and consum- 

mation of the plan? 
"Answer : 96 plus." 
The court thereupon entered judgment invalidating the plan of re- 

organization to the extent that it adversely affects the preferred stock 
owned by plaintiff; requiring the defendant to discharge the accumulated 
and unpaid dividends on plaintiff's preferred stock before paying any 
dividends upon any other stock: and restraining .,he defendant from 
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declaring or paying dividends either in stock or in cash upon any other 
class of stock now or hereafter issued by i t  prior to the payment of the 
accumulated and unpaid dividends due the plaintiff. The defendant 
excepted and appealed. 

Brooks,  M c L e n d o n  & Holderness for plaintif f ,  appellee. 
S m i t h ,  Leach & Anderson,  J o h n  E. Lawrence,  and S m i t h ,  W h a r t o n  & 

H u d g i n s  for defendant ,  appellant.  

BARNHILL, J. When defendant issued to plaintiff her certificates of 
stock it, by the stipulations printed thereon, contracted to pay her "a 
fixed, annual, guaranteed, cumulative dividend,'' of 776, payable quar- 
terly "before any dividend shall be set apart or paid on any stock pre- 
ferred or common, heretofore or hereafter issued by this corporation." 

Under this contract   la in tiff became vested with a property right in 
and to such dividends as they accrued, which property right cannot be 
divested without her consent, either by a subsequent reorganization or by 
legislative enactment. Patterson t i .  Hosiery  Mil ls ,  214 N .  C., 806, 200 
S. E., 906; Pat terson  v. Henr ie t ta  N i l l s ,  supra. I t  is only the time of 
payment thereof which is conditioned either upon the action of the 
board of directors in declaring the dividend out of accrued profits or 
insolvency and liquidation of the corporation. That there was not pres- 
ently in the treasury at the time of the reorganization sufficient net 
profits out of which the accrued dividends might be paid does not affect 
this result. Defendant "guaranteed" the payment of the dividends due 
plaintiff before any dividend on any other stock "shall be set apart or 
paid." 

I t  follows, therefore, that upon admitted facts and the uncontradicted 
evidence plaintiff is entitled to relief unless the defendant can sustain 
one or more of the affirmative defenses relied on by it, to wit: (1) 
implied consent ; (2)  waiver ; and ( 3 )  laches. 

Defendant has failed to offer any evidence tending to show that plain- 
tiff has either waived her rights or impliedly consented to an impair- 
ment thereof. 

Her husband, who was her duly authorized agent, attended the meeting 
at  which the plan of reorganization was adopted but he held no proxy 
(of which fact he gave due notice) and he did not vote her stock. As 
the jury has found in its answer to the sixth issue, under the instructions 
of the court, he gave notice to the president of the defendant immedi- 
ately after the meeting that plaintiff was not in favor of the plan. On 
27 September, 1937, in response to letters requesting plaintiff to turn in 
her old stock and accept the new issue bearing the lower rate of interest, 
her husband wrote the defendant that plaintiff "has decided not to do 
anything in regard to the preferred stock she holds at  this time." She 
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did not call for or accept the new stock the defendant proposed to issue 
in lieu of her old stock. Kor  did she accept the stocmk and cash dividend 
thereon. Thus the defendant was put on ]lotice that  the plaintiff did not 
approve and was not assenting to the plan of reorgar ization. 

Plaintiff was not required to enter any positive protest against the 
plan and her failure to do so constituted neither waiver of her rights 
nor an  implied consent to the plan. The defendant was, or should have 
been, as fully aware of its obligations as plaintiff was of her rights. 

Esscntiallv this action souilds in contract. Plaintiff invokes iniunc- 
tiye relief merely as an  ancillary remedy incident to her main cause of 
action to preserve and enforce her rights. The three-year statute of 
limitations, C. S., 411, applies. The plan of reorgaliization was adopted 
113 August, 1937. The defendant, on 15 September, 1937, paid a divi- 
dend on other stock before first paying the accrued dividends on stock 
held by plaintiff in violation of the terms of its contract. I t  was only 
then that  her cause of action arose. As this action was instituted within 
three years thereafter, it  is not barred by the statute of limitations. 

Nor  is plaintiff estopped by laches to assert her rights. Even when 
the courts are administering equitable relief, they are governed, ordi- 
narily, by the statute of limitationr. Taylor z.. illr-llurray, 58 N .  C., 
357; Jfarshall c. IIamnlock,  195 N. C., 498, 142 S. E., 776. I t  is only 
when the action is peculiarly and essentially in the nature of an  action 
in equity a t  common law that  the doctrine of lachw will accelerate, or 
rather disregard, statutory limitations. Even then this is done only 
when it is made to appear that  the delay by the plaintiff i n  the institu- 
tion of the action has been prejudicial either to ihe defendant or  to 
intervening property rights. XcAden  c. Paltnrr, 140 N. C., 258; 
I'rachey v. Gurley, 214 S. C., 288, 199 S. E., 53. 

The record does not sustain the contention of the defendant that  it has 
been prejudiced by the alleged delay in the institution of this action, 
wllich delay was in part due to the request of ~ e f e n d a n t ,  i n  letters 
written by it to plaintiff, that  she postpone the institution of her action 
div ending the ultimate determination of the Patterson case." 

The plan of reorganization was adopted and ihe defendant, with 
knowledge that  the plaintiff and other s tockhold~r i  had not approved 
such plan and had not surrendered their stock for .xchange, paid divi- 
dends in violation of the terms of its contract. I t  is apparent tha t  the 
defendant was asserting its right to proceed with the reorganization 
upon the approval of 75% of the holders of the original preferred stock. 
I t  continued to assert its right to procerd after au  r~ction was instituted 
9 May, 1938, by other nonassenting stockholders, and it still undertakes 
to maintain its position. There is nothing in  the record to indicate that  
it would have abandoned its plan however vigorous rind persistent objec- 
tions made by plaintiff may have been. 
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I t  follows that  the errors, if any, in the admission of evidence and 
in the instructions of the court are harmless. On  the facts admitted and 
the evidence offered, a peremptory instruction on each issue submitted 
was warranted. 

While the plaintiff has a vested right in the unpaid dividends which 
had accumulated on her preferred stock a t  the time of the adoption of 
the plan of reorganization, her contract further provides tha t  with the 
consent of 7570 or more of the holders of the outstanding preferred 
stock, the corporation may issue other stock "having priority over or 
equal in rank with this issue of preferred stock." More than 7570 of 
the holders of the then outstanding issue of preferred stock having 
assented to the plan of reorganization, the plaintiff, as to dividends 
accruing on her stock subsequent to the adoption of the plan of reorgani- 
zation, is bound by the assent thus given. I n  effect, she agreed that  the 
approval of less than all the stockholders but more than 7570 thereof 
should be deemed and held to be the consent of all. 

Under this agreement plaintiff cannot be compelled to  surrender her 
certificates of stock and to accept a new certificate in lieu thereof guar- 
anteeing a dividend a t  a rate less than 770 per annum. The defendant 
may, however, with the approval of 7570 of the holders of the original 
preferred stock, which consent has been obtained, issue a new stock hav- 
ing priority over the stock held by plaintiff as to the payment of divi- 
dends thereafter accruing. I n  so f a r  as the judgment entered under- 
takes to restrain the defendant from paying dividends upon the prior 
preferred stock issued under the plan of reorganization before the pay- 
ment of dividends accruing upon plaintiff's stock subsequent to 15  Sep- 
tember. 1937. i t  is erroneous. 

To this extent the judgment entered must be 
Nodified and affirmed. 

RUFUS I,. PATTERSON. JOHN F. WILY AND J .  LATHROP MOREHEAD, 
TRUSTEES U/W OF MRS. LUCY L. MOREHEAD, A N D  THE FIDELITY 
BAh'K, TRUSTEE BY ASSIGNMENT, ON BEHALF OF THEMSELVES AND ALL 
THOSE SIMILARLY SITUATED, T. THE HENRIETTA MILLS. 

(Filed 8 January, 1941.) 

1 .  Corporations §§ 16, 30: Trusts § 6-Trustee held not to have assented 
to reorganization in his capacity as trustee, and therefore cestuis were 
not bound by his acts. 

Evidence that one of the trustees holding stock for cestuis que trustent 
advocated the reorganization of the corporation and thereafter was elected 
n director, but that prior to the meeting a t  which the reorganization plan 
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was finally adopted, told the president and a director of the corporation 
that his cotrustees did not agree to the reorganization plan, that he would 
not vote the trustees' stock, and that a t  a board meeting he offered to 
resign as a director but was urged to distinguish between his duties as 
director and as trustee and remain a director, but that he voted in favor 
of the reorganization only proxies obtained by him from other stock- 
holders, is held to shorn that he did not act or purport to act as repre- 
sentative of the trustees and gave due notice of such fact to the corpora- 
tion, and therefore his conduct did not constitute consent by the trustees, 
either express or implied, and does not bind the cestuis que trustent; and 
further, one trustee is without authority to bind his cotrustees. 

2. Corporations g 20-  
Notice to the president of a corporation is notice to the corporation. 

3. Corporations 88 16, 39: Estoppel 8 6d-Where evidence discloses that 
plaintiffs gave notice of their intention, estoppel by conduct is un- 
tenable. 

Defendant corporation's contention that plaintil'fs, holders of stock as 
trustees, by their conduct misled other stockholders and caused them to 
approve the reorganization plan for t.he corporation, and that therefore 
plaintiffs should be estopped from attacking the reorganization, is held 
untenable, first, because the stocl~holders alleged to have been thus in- 
jured are not parties and their rights may not be determined in this 
action, and second, because the evidence discloses that plaintiff trustees 
gave notice to more than a majority of the ho1dei.s of stock and holders 
of proxies that they did not approve the reorganization. 

4. Corporations 8 9- 

Notice to the proxy is notice to the owner of the stock. 

APPEAL by plaintiffs and by defendant from Harris, J., at  February- 
March Term, 1940, of DURHAM. Affirmed. 

Civil action to  have a corporate reorganization, together with amend- 
ments of charter of defendant, declared invalid as to plaintiffs; to pro- 
tect the plaintiffs' rights to accrued dividends on p~e fe r r ed  stock claimed 
to be unlawfully invaded or defeated by the reorganization; to compel 
the payment of such dividends prior to the payment of dividends on 
reorganization stock; and to restrain defendant f rcm the prior payment 
of dividends on any stock until dividends on plaintiffs' preferred stock 
are first paid. 

There was a verdict and judgment for the plaintiffs. The defendant 
excepted and appealed. The plaintiffs likewise excepted and appealed. 

Albert W .  Kennon, Jr., and Marshall I'. Spears for plaintiffs. 
Smith,  Leach & Anderson, John E. Lawrence, and Robert M.  Gantt 

for defendant. 

BARNHILL, J. This is a companion case to C'lark 2). Henrietta Mills, 
ante, 1. The pertinent facts are there stated. 
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Plaintiffs excepted to the refusal of the court below to sign judgment 
tendered by them. They further assign as error the restricted nature of 
the judgment entered, contending that it does not accord them the full 
relief to which they are entitled. On their appeal the decision in the 
Clarlc case, supra,  is controlling. 

That decision is likewise controlling on defendant's appeal unless the 
conduct of the plaintiff Morehead constitutes affirmative assent by the 
plaintiffs, trustees. 

I n  1933, the defendant having failed for a number of years to pay 
the dividends on the preferred stock, Morehead, acting in behalf of the 
plaintiffs, instituted an investigation. He  called on defendant for infor- 
mation and later procured a list of preferred stockholders. Prior to the 
meeting on 13 December, 1934, he wrote each of them calling their 
attention to certain conditions and urging that they attend the meeting. 
As a result he obtained a number of prosies, attended the meeting and 
was elected a director. He  served as such until December, 1937. 

Upon his election as a director he began to advocate a reorganization 
of the capital structure and actively participated in the formation of 
the plan which was finally adopted. 

After receiving an offer to exchange Martel Mills stock for the stock 
held by plaintiffs he told Jones, a director active in the reorganization, 
'(being a director, 1 am going to leave the decision on any reorganization 
matters or any exchange of Martel Mills Stock for the Henrietta Mills 
Stock up to Mr. Patterson and Mr. Wily." 

On 31 July, 193'7, at the board meeting, hetold the directors that his 
co-trustees did not agree to the plan and that, therefore, he felt he should 
resign as director. I n  answer the president of defendant said : "Well, 
Mr. Morehead, you should distinguish between your duty as a director 
and as a trustee and, if you feel that this is for the best interest of the 
corporation . . . you should remain as a director and vote for it." 
Morehead replied: "Well, I do feel that it is for the best interest of the 
corporation and stockholders and under those conditions, I will remain 
as a director." 

Prior to the meeting at which the plan was finally adopted, Morehead 
told Jones that his co-trustees did not agree and that he was not going 
to vote the trustees' stock, but would vote other proxies held by him. 
He likewise so advised the president. Huggins then told him that it 
didn't matter, that they had well above the amount required but he 
would, of course, like to have 100% approval. 

Thus, it appears that Morehead did not act, or purport to act, as the 
representative of the trustees. Of this he gave due notice, and notice to 
the president of the corporation was notice to the corporation. 3 Fletch- 
er's Cyc. on Corps., sec. 791; 2 Mechem on Agency (2d), sec. 1831; 



10 IK T H E  SUPREME COURT. [219 

3 Thompson on Corps. (3d),  sec. 1784. The  defendant was in  nowise 
misled by his conduct. On the contrary, i t  appears that  it, through its 
officers, proposed to proceed without the approvtl  of all of the stock- 
holders and with full knowledge that  some were opposed to the plan. 

3 s  Morehead's conduct did not constitute consent, either express or 
implied, by the trustees as such, we need not discuss the power of one 
trustee to  bind the others fur ther  than to say that  he was without 
authority to do so. 3 Bogert on Trusts, 1761, see. 554; 65 C. J., 667, 
see. 531 ; Larmer c. Price, 183 N .  E. (I l l . ) ,  230; In ye Kirkman's Estate, 
256 N .  Y .  Supp., 495; Restatement of Trusts, sec. 194; Scott on Tru& 
(1939 Ed.) ,  1048, see. 193. 

Defendant stresses the argument that  plaintiifs, by their conduct, 
misled other stockholders and caused them to approve the plan and that  
to now permit plaintiffs to  recover would be inequitable and unjust to 
them. This contention disregards the fact that  the corporation is a 
separate and distinct entity. I t  made the contracq, and, by the payment 
of dividends on other stock, it breached the terms thereof. The assenting 
stockholders are not parties to this action. I f  they have any grievance-- 
which is not conceded-their rights may not be determined in this action. 

E r e n  so, it appears that  there was notice of plaintiffs' objections given 
to holders of more than a majority of the preferred stock. Huggins, 
the president, held 929 %hares;  Jones, a director, held 955 shares; and 
Huggins, Jones and Dayenport, together, held proxies for 4,030 shares, 
:and notice to the proxy was notice to the owner. S~nmon v. Ironwod 
Corp., 278 N. W .  (Mich.), 51. 

On  both appeals the judgment below is 
Affirmed. 

11. C. COOK, D. C. JOHNSON AND JIAGGIE JOHNSON HARRIS, ADMINIS- 
TRATORS OF S. E. JOHNSON, DECEASED, V. J. WILEY BRADSHER AND 
RUFUS H. JOHNSOS, TRUSTEE FOR J. WILEY BRADSHER. 

(Filed 8 January, 1941.) 

1. Clerks of Court § 3- 
The clerk of the Superior Court is a court of yery limited jurisdictiou 

and has only that authority given by statute. 
2. Judgments 9 9- 

The clerk of the Superior Court is given no authority to render a judg- 
ment by default final for want of an answer in an action for the can- 
cellation of a deed of trust and for surrender 01' notes secured thereby 
upon tender by plaintiffs to defendant of the balance claimed by plain. 
tiffs to be due upon the notes. Public Laws, Extra Session 1921, ch. 92, 
sec. 1 (9) ,  1 2 ;  C. S., 59.3. 
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3. Judgments § Z Z b -  
h judgment by default final entered b r  the clerk in an instance in 

which he is without authority to enter such judgment is subject to attack. 
and may be set aside and vacated upon motion in the cause. 

APPEAL by defendants from Sfevens,  J., at  October Civil Term, 1940, 
of PERSOPI'. 

Civil action instituted 2 September, 1938, for cancellation of deed of 
trust and for surrender of notes secured thereby, heard upon motion in 
the cause to set aside judgment by default final entered by clerk of 
Superior Court upon the failure of defendants to file answer within the 
time allowed by law. 

Plaintiffs, i n  their complaint, allege substantially these facts:  
(1 )  That  on 31 Narch,  1924, as evidence of balance of purchase 

price of a certain lot of land in Person County conveyed to them by 
defendant, J. MTiIey Bradsher, and his wife, plaintiff hi. C. Cook and 
S. E. Johnson executed and delivered to J. TTileg Bradsher nine promis- 
sory notes in the amount of $200 each. bearing interest from date, and 
maturing one each pear, the first on 1 April, 1925, and the last 1 April, 
1933, and as security therefor they executed to defendant, Rufus H. 
Johnson, as trustee, a deed of trust on the land so purchased, which deed 
of trust was duly registered. 

(2 )  That  a t  the time of the purchase of the land, as abore stated, the 
parties agreed verbally that 31. C. Cook should have the southern part of 
the lot upon which is located a blacksmith shop, and that  S. E. Johnson 
ahot~ltl have the northern par t ;  that thereafter and at request of defend- 
ant, J. Wiley Bradsher, plaintiff N. C. (look, for a rental of $5.00 per 
month, rented the blacksmith shop to Rufus H. Johnson, who was to pay 
the rent to defendant J .  TViley Bradqher. to be credited upon the pur- 
chase money notes abore described; that  Rufus H. Jollnson took posses- 
sion of the shop a t  once and has remained in possession of same from 
that  date until the present t ime; and that  "plaintiffs are informed, 
beliere and allege that he has paid the rent to J. Wiley Bradsher, and 
that  hi. C. Cook is entitled to credits of $5.00 each and every month 
from date until the shop is surrendered by Rufus H. Johnson." 

( 3 )  "That both M. C. Cook and S. E. Johnson have made numerous 
payments on the notes . . ." 

(4)  That  plaintiffs, D. C. Johnson and Xaggie Johnson Harris ,  who 
on 20 December, 1935, were duly appointed administrators of the estate 
of S. E. Johnson, who died intestate on 4 December, 1937, "advertised 
for creditors as provided by law, and ha re  given J. Wiley Bradsher 
personal notice of the administration and requested him to file his 
account, and he has failed and refused . . . to file an  itemized 
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verified account as required by law," and that cln request of plaintiff 
M. C. Cook he has failed and refused to rendw a statement of the 
amount due. 

(5) '(That according to the records kept by the plaintiffs, the amount 
now due J. Wiley Bradsher on account of said notes, with interest calcu- 
lated to October 1, 1938, is $290.08, of which amount S. E. Johnson's 
estate is due the sum of $180.29, and M. C. Cook is due $109.79 ;" and 
that "M. C. Cook is due to J. Wiley Bradsher the sum of $97.59, with 
interest from September 22, 1937, to October 1, 1938, amounting to 
$5.90 . . . for a new metal roof placed on the blacksmith shop 
. . ." that is, ('the total amount due J. Wiley Ihadsher as of October 
1, 1938, is $393.57." 

(6)  That "plaintiffs hereby tender to J. Wiley Bradsher the sum of 
$393.57 in full payment of all amounts due him m d  to pay the money 
into the office of the clerk of the Superior Court of Person County, 
North Carolina." 

On Monday, 7 November, 1938, the assistant clerk of Superior Court 
of Person County entered judgments in which, afi,er finding that plain- 
tiffs had paid into court the sum of $393.57, that time for filing answer 
had expired on 20 October, 1938, and that both defendants had failed 
to file answer, it is adjudged that "J. Wiley Bradsher recover from t h ~  
plaintiffs the sum of $393.57; that from said amount the defendant J. 
Wiley Bradsher pay the cost of this action amounting to $ , and the 
defendants J. Wiley Bradsher and Rufus H. Johnson are hereby ordered 
and directed to cancel the deed of trust . . . and the defendant 
J .  Wiley Bradsher is further directed to deliver to M. C. Cook and 
D. C. Johnson and Maggie Johnson Harris, administrators, all notes thal 
he now has in possession for the purchase price of the lots described 
in the complaint in this action, together with the deed of trust as set 
out above." 

On '3 August, 1940, defendants, through their attorneys, filed motion 
in the cause, moving the court to set aside and vacate the said judgment 
for that the clerk of Superior Court is without jurisdiction to enter judg- 
ment by default final in this action, and for that in the complaint no 
cause of action is stated against the defendants by the plaintiffs, admin- 
istrators. 

I n  the motion it is stated that at  the time of the filing of this action 
,J. Wiley Bradsher held eight of said promissory notes, secured by the 
deed of trust, and that "there is now due and owing and unpaid on said 
notes and deed of trust the approximate sum of $1,600.00 principal and 
$ interest, all of which is fully set out in awwer by the movants 
filed in a second suit pending in the Superior Court between the same 
parties to this action, which is referred to and asked to be taken as a 
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part of the motion. I n  the further defense therein, and for affirmative 
relief, the defendants aver that S. E. Johnson and M. C. Cook have 
paid in full note No. I, and same has been delivered to them; that they 
have also paid $432.95 on the accrued interest; that, after allowing all 
credits and offsets, M. C. Cook and the estate of S. E. Johnson owe 
J. Wiley Bradsher the sum of $2,940, principal and interest; that the 
action is prematurely instituted, that is, within one year next after the 
appointment of administrators of the estate of S. E. Johnson, which 
estate is insolvent. 

Without waiving any rights the attorneys for the parties agreed that 
the motion be heard by the judge holding court at  October Term of 
Person County. The judge holding said term being of opinion that the 
judgment of the clerk of Superior Court "is in all respects valid and 
binding," denied the motion and adjudged that "the judgment of the 
clerk, dated November 7, 1938, be, and the same is hereby, in all respects 
approved and confirmed." 

Defendants appeal therefrom to Supreme Court, and assign error. 

S a t h a n  Luns ford  and  M e l v i n  H.  Burlcr! for plaintif fs,  appellees. 
Cooper  A.  H a l l  and F. 0. Carver  f o r  defendants ,  appellants.  

WINBORKE, J. I n  brief of plaintiffs, appellees, it is stated that "The 
only question involved is the legality of the judgment signed by the 
clerk of Superior Court of Person County, November 7, 1938." Gpon 
that arises this question : 

When defendants in this action failed to answer, did the clerk of 
Superior Court have authority, upon the allegations of the complaint, 
to render a judgment by default final? The statute points to a negative 
answer. Public Laws, Extra Session 1921, ch. 92, subsection 12 of 
section 1. 

In this State the clerk of Superior Court is a court of very limited 
jurisdiction, having only such authority as is given by statute. M c C a u -  
l e y  v. McCauley ,  122 5. C., 288, 30 S. E., 344; D i x o n  v. Osborne, 201 
N. C., 489, 160 S. E., 579; Beaufor t  C o u n f y  1).  Rishop ,  216 N. C., 211, 
4 S. E. (2d), 525. 

The statute, Public Laws, Extra Session 1921, ch. 92 relating to civil 
procedure in regard to process and pleadings, and to expediting and to 
reducing the cost of litigation, provides in subsection 9 of section 1 that 
"if no answer is filed, the plaintiff shall be entitled to judgment by 
default final or default and inquiry as authorized by sections 595, 596 
and 597 of Consolidated Statutes of 1919, and all present or future 
amendments of said sections"; and in subsection 12 of section 1, that 
"the clerks of the Superior Courts are authorized to enter the following 
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judgments: ( a )  911 judgments of voluntary no:lsuit; (b)  all consent 
judgments . . . ( c )  in all actions upon notes, bills, bonds, stated 
accounts, balances struck, and other evidences of indebtedness within 
the jurisdiction of the Superior Court. ( d )  All judgments by default 
final and default and inquiry as are authorized b j  sections 595, 596, 597 
of the Consolidated Statutes, and in this act provided." I t  is noted that  
C. S., 596, pertains to judgments by default and inquiry, and C. S., 597, 
to judgments by default on counterclaims set u p  by answer. Cnder 
C. S., 595, judgment by default final may be had on failure of defend- 
ant  to answer "(1) When the complaint sets forth one or more causes 
of action, each consisting of the breach of an  express or implied contract 
to pay, absolutely or upon a contingency, a sum of money fixed by the 
terms of the contract, or capable of being aswrtained therefrom by 
computation . . ." 

Other ~ect ions  are patently not applicable here. 
Applying these statutes to the facts alleged in the complaint in the 

present action, and by process of elimination, i t  is seen that  the clerk of 
Superior Court is given no authority to enter the judgment sought to be 
set aside and vacated. The action is not upon notes, bill, bond, stated 
account, balance struck or other eridence of indebtedness. I t  is not to 
recorer for "the breach of an express or implied contract to pay . . . 
a sum of money fixed by the terms of the contravt, or capable of being 
ascertained therefrom by computation." Rut,  rather, the purpose is for  
the cancellation of a deed of trust and for surrr~nder of notes secured 
thereby upon payment by the plaintiffs to defenlant  of an  amount of 
indebtedness which plaintiffs alleged they owe .o defendant on their 
notes. Indeed, the judgment is in favor of defei~dants and against the 
plaintiffs, and taxes the defendants with the cost. 

The  clerk having undertaken to act i n  a cast3 in  which he has no 
authority to render a judgment by default final, the purported judgment 
is subject to attack and may  be set aside and vacated. Hence, there is 
error in the judgment below. The cause mill be remanded for further 
proceedings on the motion of defendants in the Q h t  of this opinion and 
in accordance with law in  such cases. 

We deem i t  inappropriate a t  this time to advert to the further conten- 
tion of appellant that, in so f a r  as the plaintifis, administrators, are 
concerned, the action is not maintainable within one year next after 
their appointment. 

The judgment below is 
Reversed. 
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STATE v. LEROY WAGSTAFF. 

(Filed 8 January, 1941.) 

1. Criminal Law 9 78f- 
I t  i s  not necessary that  i t  appear of record what the answer of the 

witness would have been to a question asked by defendant's counsel on 
cross-examination in order that defendant's exception to the action of the 
court in sustaining the State's objection to the qllestion be considered 
on appeal. 

2. Criminal Law 9 29%: Rape 3 7- 
In  this prosecution for rape, a physician testified for the State in regard 

to his examination of prosecutrix, and also stated that  he had had two 
other like cases. Defendant's counsel, on cross-examination, asked him 
whether the other cases had exhibited like calm. Held: The State's 
objection to the question was properly sustained, since the witness' answer 
would have related to res inter alios acta. 

3. Criminal Law 9 33-  
Unless challenged, the voluntariness of a confession will be taken for 

granted. 

4. Same- 
The fact that  the defeiidant was under arrest and a number of officers 

were present a t  the time i t  was made does not ipso facto render a con- 
fession incompetent for lack of voluntariness. 

3. Same- 
Where the court hears evidence offered by the State tending to show 

that tlie confession sought to be introduced in evidence was voluntary, 
and defendant offers no evidence in regard thereto, the conclusion of the 
court upon the e~ idence  that the confession was competent is not review- 
able. 

6. Criminal Law 5 38a- 
Photographs of the scene of tlie crime are competent and are  properly 

admitted for the limited purpose of explaining the testimony of the 
witnesses. 

7. Same-- 
Since photographs are competent only to explain the testimony of the 

witnesses, testimony a s  to lost photographs is incompetent and is properly 
excluded, since photographs not produced cannot be used to explain 
testimony. 

8. Criminal Law 3 53g- 
An exception to the court's statement of contentions in the charge will 

not be sustained when the matter asserted a s  error was not brought to 
the court's attention in time to afford opportunity for correction. 

9. Criminal Law 85 40, 53h-Charge held without error when construed 
as a whole. 

In  this prosecution for rape, defendant put his character in issue and 
offered evidence of his good character. The court charged that the char- 
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acter evidence related to the credibility of the witnesses "except a s  to 
defendant," to which defendant objected. Immediately following this 
charge the court instructed the jury that defendant "not only gets that  
benefit from testimony a s  to good character, but further, testimony of 
good character on the part of defendant becornl?~ and is substantive 
evidence going to the question of guilt or innocence." Held: The instruc- 
tion construed contextually a s  a whole was not erroneous but was a cor- 
rect statement of the law. 

10. Criminal Law fj 53d-When charge on less degrees of crime is  not  
required by evidence, exception for  failure to  charge more fully thereon 
is untenable. 

Since the court need not instruct the jury a s  lo less degrees of the 
crime charged when there is no evidence of defendant's guilt of such less 
degrees, a n  instruction that a verdict of guilty cf less degrees of the 
crime is permissible only when there is evidence tending to support a 
milder verdict but that  a milder verdict would not be disturbed since it  
would be favorable to defendant, followed by definitions of less degrees 
of the crime charged, cannot be held for error for railing to charge more 
fully upon the question of the right to convict defendant of such less 
degrees of the crime. 

11. Criminal Law 5s 59, Sla- 
A motion to set aside a judgment as  being against the weight of the 

evidence is addressed to the discretion of the trial court, and i ts  refusal 
to grant  same is not reviewable on appeal. 

12. Rape § 10- 

A verdict of guilty of rape not only supports sentence of death but 
makes such sentence mandatory. C. S., 4204. 

APPEAL by defendant f rom Johnston,  S p e c k 1  Jl~rlge,  a t  M a y  Term,  
1940, of ALAMAXCE. NO error .  

T h e  State's evidence tended to show tha t  the  defendant, a young 
S e g r o  man,  i n  the  nighttime, dur ing  the  absence of her  husband, entered 
her  residence and  got i n  the bed where the prosecutrix, a middle-aged 
white woman, was sleeping, and  by force and threiits, and  against  her  
will, had  sexual intercourse wi th  her. 

T h e  defendant's evidence tended to show the defendant  entered her  
residence upon the  invitation of t h e  prosecutrix, i n  the  nighttime, dur ing  
the  absence of h e r  husband, and there had sexual intercourse with her  
with her  consent. 

T h e  j u r y  returned a verdict of gui l ty  of r a p e  as  charged in the  bill of 
indictment, and f rom judgment of dea th  predicated upon the verdiet t h e  
defendant  appealed, assigning errors. 

Attorney-General McMul lan  and Assistant Attorneys-General B r u t o n  
and P a t t o n  for the State .  

U'illiarn L. Robinson for defendant ,  appellant. 
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SCHENCK, J. The first exceptive assignment of error discussed in 
defendant's brief is addressed to the court's sustaining the State's objec- 
tion to the interrogatory propounded by defendant's counsel to the 
State's witness, a physician, as follows: ",4nd in  those other instances 
was there the same measure of calm and placidity that  you observed 
here?" The witness had testified that he  was called to see the prosecu- 
tr ix in the early morning after the alleged assault was committed upon 
her and that  he found one small mark "just reddened and might have 
been caused by trauma, blow or force or something" on her thigh, and 
that  "I think I hare  had two other cases, similar cases to this one." 

The answer that  the witness would have given had he been permitted 
to answer the interrogatory, or what the defendant proposed to prove by 
the interrogatory, does not appear i n  the record, but since the inter- 
rogatory was propounded on cross-examination of an  adverse witness i t  
may not be essential that  this should so appear to have the exception 
considered, but whether the answer would have been in  the affirmative 
or in the negatire it would have been incompetent as r e s  inter alios acfa. 
And even if this were not true the failure to permit answer to the inter- 
rogatory is rendered harmless by the subsequent statement of the witness: 
"I have no opinion as to her (prosecutrix') nervous temperament in a 
situation like that." This assignment of error cannot be sustained. 

The second, third and fourth assignments of error discussed in the 
defendant's brief are addressed to the court's refusal to sustain his 
objection to the testimony of certain witnesses as to confessions made by 
the defendant after his arrest. The State's evidence tends to show that  
in the courthouse in Graham within a half hour after his arrest the 
defendant told the officers that he had entered the residence of the prose- 
cutrix when he knew her husband mas absent and against her will had 
~ e x u a l  intercourse with her, and that the following night in the jail in 
Greensboro the defendant signed a statement to the same effect. The 
sheriff of Alamance County and the jailer of Guilford County both 
testified that no threats \+ere made to extort and no promises held out 
to induce the confessions, and that  the prisoner was warned that  any 
statements made by him mould be used against him. When the evidence 
of the confessions were offered the defendant tendered no evidence of 
their involuntariness as he was permitted to do. S.  c. Whitener, 191 
N. C., 659. Unless challenged, the voluntariness of a confession will be 
taken for granted. S. v. Sanders, 84 N. C., 729; S.  v. Richardson, 216 
S. C., 304. The fact that the defendant was under arrest and a number 
of officers were present at the time it was made does not ipso facto 
render a confession incompetent for lack of voluntariness. S. v. Murray, 
216 N .  C., 681. Where the evidence is conflicting as to voluntariness of 
a confession, and the trial judge finds that  such confession was volun- 
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tarily made and admits i t  to be introduced and there is any evidence to 
support such finding, the conclusion of the judge is not reviewable, S. v. 
Whitener, supra, and a fortiori when there is no evidence tendered of 
coercion or inducement. These assignments cannot be sustained. 

The fifth and sixth exceptive assignments of errol. discussed in  defend- 
ant's brief are addressed to the admission in evidence of certain photo- 
graphs of the house wherein it was contended the crime was committed 
and to the exclusion of certain testimony relative tc certain photographs 
that  were lost. The photographs were competent for the limited purpose 
of explaining the testimony of the witnesses and wwe admitted only for 
this purpose. S. v. Perry, 212 N .  C., 533. The testimony as to lost 
photographs was incompetent, since photographs nct produced obriously 
could not be used to explain testimony. These t>xceptions cannot be 
sustained. 

The seventh and eighth assignments of error discussed in defendant's 
brief are addressed to certain excerpts from the charge, namely: in 
recapitulating the evidence his Honor stated that the prosecutrix told 
someone soon after the alleged crime was committed that  "she had been 
abused," and that the defendant soon after his arre:;t "in a rather boast- 
ful  manner told how he had had intercourse with this white woman, said 
he wanted to get it over with and tell the truth about it." We think 
these expressions are fa i r  interpretations of the evidence, but even if 
they were not, it was incumbent upon the defendant to call the attentimi 
of the court to the errors, if errors they were, at  the time they were 
made in order to permit the court to make correction, and failing to do 
this the assignment made for the first time in this Court cannot be sus- 
tained. S. v. I Iohhs ,  216 N. C., 14. 

The ninth exceptive assignment of error discussed in the defendant's 
brief is addressed to the following excerpt from the charges: " . . . 
character evidence always goes to the credibility of the witness, that is, 
i t  being the theory of the law that a man of good character is more 
likely possibly to tell the truth than a man of bad character. That  is 
true in every instance except as to the defendant." Standing alone, this 
would unquestionably constitute prejudicial error, b ~ t  when read in con- 
ntlction with what immediately preceded and followed it there is no 
error. The paragraph in full reads: "Now as to character witnesses, 
character evidence always goes to the credibility of the witness, that  is, 
it being the theory of the law that a man of good character is more 
likely possibly to tell the truth than a man of bad character. Tha t  is 
true in every instance except as to the defendant. Then in the defend- 
ant, he not only gets that  benefit from the testimony as to good character, 
but further, testimony of good character on the p ~ r t  of the defendant 
becomes and is substantive evidence going to the question of guilt or 
innocence." 
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Since the defendant had put his character in issue and had offered 
evidence of his good character, this charge, when read contextually and 
not disjointedly, was in  accord with the decisions of this Court. S. 7%. 

Xoore ,  185 R. C., 637.  
The tenth exceptive assignment of error discussed in  defendant's brief 

is addressed to the following excerpt from the charge: "A verdict of a 
lesser degree as I ha re  called your attention, to the crime charged in the 
bill of indictment, is permissible only when there is evidence tending to 
support a milder rerdict although there are decisions by our Court if 
without such supporting evidence a verdict is rendered for a lesser 
offense the same will not be disturbed because i t  is in favor of the 
prisoner." This lvas practically all the court told the jury relative to 
the right to convict the defendant of a lesser offense except to follow 
i t  with instructions as to what it took to constitute an  assault with intent 
to commit rape and an  assault upon a female. There was no error in 
not instructing more fully upon the question of the right to convict of a 
lesser offense, and there would hare  been no error i n  omitting any men- 
tion of such a right, since there is in the record no evidence to sustain 
a verdict of guilty of a lesser offense. This assignnient cannot be 
sustained. 

The eleventh exceptire assignment of error discussed in the rlefend- 
ant's brief iq to the following excerpt from the charge: "That he ( the 
defendant) is a strong healthy young negro with the normal appetite of 
a young nekro, that  he had had his eye on this woman." The statement 
was used in stating the contention of the State and no objection was 
made thereto a t  the time in order to give the court a n  opportunity to 
make correction if there u a s  an error (which to us is not apparent) ,  
and objection made for the first time in this Court cannot be sustained. 
,u. I . .  IIobbs, supra. 

The t ~ e l f t h  and thirteenth exceptive assignments of error discussed in 
the defendant's brief are addressed to the court's refusal to grant  the 
defendant's motion to set aside the verdict as being contrary to the 
greater weight of the evidence and to the entering of the judgment of 
death. These exceptions are formal and are disposed of in the discus- 
sion of the exceptions that preceded them. The granting of a motion 
to set aside a juclgment as being against the weight of the evidence is 
within the> discretion of the trial judge and his refusal to grant same 
is not reviewable on appeal. S. 2.. C a p e r ,  215 h'. C., 670. The judg- 
ment is not only sustained by the verdict, but is made mandatory there- 
upon by the statute, C. S., 4204. 

This case presented but one issue, namely, was the sexual intercourse 
by the defendant with the prosecutrix obtained by her consent or by his 
force. The evidence of the State and of the defendant, sordid in 
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extreme, was i n  direct conflict; and  when contempltlted with a n  unagi-  
ta ted mind  seems unreasonable a n d  unreal.  T h e  e n t r y  in to  a dwelling 
house of a white  woman, i n  the absence of her  h ~ s b a n d ,  by  a young 
Negro  m a n  a n d  t h e  ravishment  b y  h i m  of her, ta the  average mind  
presents a n  unna tura l  s to ry ;  and  likewise the  extending of a n  invi tat ion 
by  a whi te  woman to a Negro  m a n  to enter  her  dwelling to  voluntarily 
indulge i n  sexual intercourse with h i m  to the  average mind  presents a n  
equally unna tura l  story. However  this  m a y  be, the  issue raised by the 
conflicting evidence was  fa i r ly  subnlitted t o  t h e  jur,y and  t h e  ju ry  has  
spoken a n d  the  judgment  has  been pronounced. Notwithstanding the  
able and  earnest efforts of defendant's counsel and  the  grav i ty  of the 
result, t h e  judgment  mus t  be sustained, since upon  the  record we find 

N o  error. 

W. W. ROSE v. TALITHA ROSE. 

(Filed 8 January, 19-41.) 

1. Wills 8 4 2 -  
Where the devisee of an intervening life estate dies prior to the first 

taker, her life estate is  a t  an end. 
2. Wills § 33b- 

The rule in Shelle?)'s case applies equally whether the remainder to the 
heirs is limited mediately or immediately after the estate to the ancestor. 

8. Same- 
The rule in Shellew's case is a rule of lam, and its application depends 

not upon the estate intended to be devised to the ancestor but upon the 
estate devised to the heirs, the rule being applicable if the limitation over 
is to the same persons who would take the same estate a s  heirs, since 
the law will not permit a person to take in the chai-acter of heir unless 
he takes also in the quality of heir. 

4. S a m ~ R u l e  i n  Shelley's case held applicable t o  devise i n  question. 
Testator devised the land in question to his son "his lifetime" then to 

his son's wife for her life or widowhood "but in case" the son "have any 
heirs said land to go to said heirs." H c l d :  There is no reverter and no 
limitation over in case the first taker should "die without heirs" and 
nothing to indicate the use of the word "heirs" in :my restricted sense, 
and the rule in Shelleu'a case applies to give an estate for life to the son, 
an intervening life estate to  his wife, and a fee simple in expectancy to 
the son, and upon the termination of the interveni~~g life estate by the 
death of his wife, the son may convey in fee simple. 

APPEAL by defendant f r o m  Carr ,  J., a t  Korember  Term,  1940, of 
JOHNSTON. 
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Controversy without action submitted on an agreed statement of facts. 
Plaintiff, being under contract to convey a 79-acre tract of land to 

defendant, duly executed and tendered deed sufficient in  form to inrest 
the defendant with a fee-simple title to the property, and demanded 
payment of the purchase price as agreed, but the defendant declined to 
accept the deed and refuses to make payment of the purchase price on 
the ground that the title offered is defective. 

The court, being of opinion that upon the facts agreed, the deed ten- 
dered was sufficient to convey a fee-simple title to the locus in quo,  gave 
judgment for the plaintiff, from which the defendant appeals, assigning 
error. 

Wel lons  d? Wel lons  for p l a i n t i f ,  appellee. 
17. 0. Rosser,  Jr . ,  for de fendun t ,  appellant.  

STACY, C. J. The question in difference arises out of the construction 
of the following item in the will of J. C. Rose: 

"5. I give and bequeath to my son, W. W. Rose, the Pierce place 
where he now lives . . . his lifetime, then to his wife, Sarah, her 
life time or widowhood but in case said W. W. Rose have any heirs said 
land go to said heirs." 

I t  is conceded that if W. W. Rose take a fee simple in the land 
devised to him under the above clause in his father's will, the deed ten- 
dered is sufficient, and the judgment in favor of the plaintiff is correct, 
but the defendant questions the devise as vesting in W. W. Rose a fee- 
simple estate. 

The record states that plaintiff's wife, mentioned as Sarah in the will, 
died in 1937, leaving her surviving the plaintiff, her husband, and no 
children, as none was born to their marriage. The plaintiff has not 
remarried, and he has no children. The intervening life estate of plain- 
tiff's wife, Sarah, is therefore at an end, she having predeceased her 
husband. 

I t  would seem that according to what was said in Cooper ,  E x  parte,  
136 N. C., 130, 48 S. E., 581, the limitations in the present devise are 
so framed as to attract the rule in Shelley's case, which says, in sub- 
stance, "that if an estate in freehold be limited to A., with remainder to 
his heirs, general or special, the remainder, although importing an inde- 
pendent gift to the heirs, as original takers, shall confer the inheritance 
on A,, the ancestor." M a r t i n  v. Knowles ,  195 N. C., 427, 142 S. E., 313. 
I t  operates to vest in the first taker a fee simple or a fee tail, as the case 
may be, divided or split by intervening limitations, where there are any. 
W e l c h  v. Gibson,  193 N. C., 684, 138 S. E., 25; B a n k  u. Dor tch ,  186 
N. C., 510, 120 S. E., 60. There were intermediate estates in Shelley's 
case itself. B e n t o n  v. Baucom,  192 N. C., 630, 135 S. E., 629. 
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9 very satisfactory statement of the rule by Lord Macnaghten will be 
found in  Van Gmtten v. Foxwell, Appeal Cases, Law Reports (1897)) 
a t  p. 658: " I t  is a rule i n  law when the ancestor Ey any gift or convey- 
ance takes a n  estate of freehold, and in the same gift or conveyance an  
estate is limited either mediately or immediately to his heirs in  fee or in 
tail, that  always in such cases 'the heirs' are words of limitation of the 
estate and not words of purchase." 

I t  is hardly necessary to observe that  every par t  of this statement is 
deserving of attention, from the opening words, which declare it to be 
"a rule in law," to the last clause, which says that  '(the heirs" can never 
take by purchase when the rule applies. "In detcrmining whether the 
rule in  Shelley's case shall apply, i t  is not material to inquire what the 
intention of the testator was as to the quantity (sf estate that should 
vest i n  the first taker. The material inquiry is, What is taken under 
the second devise? I f  those who take under the sxond  devise take the 
same estate, they would take as heirs or heirs of his body, the rule 
applies"-Perley, C. J., in Crockeft 2.. Robinson, 46 N. H., 454. "It 
(The Rule) applies when the same persons will i.ake the same estate, 
whether they take by descent or  purchase; in which case they are made 
to take by descent"-Rroum, J., in 7'yson 2 % .  Sin,:lair, 138 N. C., 23, 
50 S. E., 450. 

I t  will be noted that the linlitation to the heirs of W. W. Rose does not 
change the course of descent. '(The law mill not t:eat that  as an  estate 
for life which is essentially an  estate of inheritance, nor permit anyone 
to take in the character of heir unless he takes also in the quality of 
heir." Steacy v. Rice, 27 Pa .  St., 95, 65 Am. Dec., 447. 

Reduced to its simplest terms, the devise in question is one to W. W. 
Rose for life, remainder to his wife Sarah for life, remainder to his 
heirs. Rowland r .  Btiildin~ & Loan ilssn., 211 N. C., 456, 190 S. E., 
719. This under the rule in ,Yhclley's case gives to W. W. Rose an 
estate for life in possession, with a fee simple in e~pectancy.  Ifilemnn 
1 % .  Bouslnugh, 1 3  P a .  St., 344. H e  may deal with the property as full 
owner and convey it, subject only to the intervening life estate and its 
incidents. Welch z*. Gibson, s u p r ~ ;  Smith v. Smith, 173 N. C., 124, 
91 S. E., 721; Cotten 2'. Moseley, 159 S. C., 1, 74 S. E., 454. As the 
intervening life estate is at  an  end, he may convey i t  absolutely and in 
fee simple. 

The suggestion that the limitation to the heirs of W. W. Rose was 
intended as a shifting devise, or as a substitute for the limitation to his 
wife Sarah, even though arguable, when reduced to its final analysis, 
seems to lead to the same conclusion, or at  least to no different result. 
Whiffield v. Garris, 131 N. C., 148, 42 S. E., 568; on rehearing, 134 
N. C., 24, 45 S. E., 904. The disjilnctive c l aus~ ,  "but in case said 
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W. W. Rose have a n y  heirs," appears  t o  be only a n  awkward expression, 
a n d  should perhaps be disregarded a s  surplusage, Cooper, Ex parte, 
supra, but  if not, i ts  ul t imate effect is to  prevent a reverter,  and  i n  either 
event, the  l imitat ion fal ls  within the  rule  i n  Shelley's case. 

Here,  there is  n o  reverter and  n o  l imitat ion over i n  case the  first 
t aker  should "die without  heirs," W i l l i s  v. T r u s t  Po., 183  N .  C., 267, 
111 S. E., 166, a n d  nothing t o  indicate the  use of t h e  word "heirs" i n  
a n y  restricted sense. Leathers c. G r a y ,  1 0 1  N. C., 162, 7 S. E., 657;  
W h i t l e y  v. Arenson,  post, 121. See cases assembled i n  TVilliatnson c. 
Cox ,  218 N .  C., 177, 1 0  S. E. (2d),  662. 

T h e  conclusion is  reached t h a t  the  judgment should be upheld. 
Affirmed. 

D. C. PATTERSOX r. SOUTHERN RAILWAY COMPANY ET AL. 

(Filed S January, 1941.) 

Bill of Discovery § -Affidavit fo r  inspection of writings must  set forth 
facts showing materiality and necessity of papers sought. 

Plaintiff, carrier by truck, instituted this action against several railroad 
companies alleging that defendants conspired to reduce rates on certain 
commodities between designated termini in order to destroy plaintiff's busi- 
ness, with intent and purpose of raising such rates as  soon as  competition 
was removed, C .  S., ch. 53. Plaintiff moved for the inspection of all corre- 
spondence, memoranda, and other writings among the several defendants 
and others relative to  the establishment of such lower rates. Plaintiff's 
affidavit for such order did not desigiiate any specific letters or documents 
or state the contents thereof, and did not a r e r  that the information sought 
is not obtainable elsewhere. Held: The affidavit is insufficient to support 
the order, since i t  is required that the affidavit set forth facts showing 
the materiality and necessity of the papers sought to hare produced, arid 
the mere averment that  they are  material and necessary is insufficient. 
C. S., 1823, 1824. 

,IPPEAL by defendants f rom Carr ,  Resident Judge  of the T e n t h  J u d i  
cia1 D i s f r i c f ,  i n  Chambers  i n  ALA~IANCE, 1 0  J u n e ,  1940. 

Cooper cC. Sanders ,  TT'. C'lary l i o l t ,  and Ro!j L. Deal for p l a i n f i f ,  
appellee. 

Robert IT. Dye for Aberdeen d Rockfish Railroad Company .  
/IT. T .  Joyner  for H .  P., R. A. d2 Southern  R. R. C o m p a n y ,  and 

Y a d k i n  R. R. C o m p a n y ,  and Sou thern  Rai lway  Company .  
Hobgood d2 W a r d  for At lant ic  & Y a d k i n  R. R. C'ompany. 
Craigr & Craige and M u r r a y  Allen for Wins ton-Sa lem Soufhbound  

Railroad Company .  
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SCHENCK, J. This appeal is from an order entered upon motion of 
the plaintiff directing the defendants to producc, for the purpose of 
inspection and copying, the correspondence, memoranda and other writ- 
ings among the several defendants and others, relative to the establish- 
ment of rates upon petroleum products from RYmington and River 
Terminal to points in North Carolina, bearing dat2s between November, 
1934, and December, 1937, said motion having been lodged by virtue of 
C. S., 1823 and 1824. 

The plaintiff alleges in his complaint that ths rates on petroleum 
products from Wilmington and River Terminal were established by 
agreement among the defendants as a result of a conspiracy existing 
among them to lower the rates and thereby destrcy the plaintiff's busi- 
ness of transporting such products by motor truck!+ with the intent and 
purpose of raising such rates as soon as the competition of the plaintiff 
was removed, in violation of Consolidated Statutes, ch. 53, Nonopolies 
and Trusts. The defendants in their answers admit that such rates were 
established by agreement among themselves but dery that they conspired 
to destroy the plaintiff's business, or in any way violated the law. 

The order appealed from directs the production, for inspection and 
cBopy, of all correspondence, memoranda and othem writings among the 
eight defendant railroad companies, and between sc id companies and the 
Southern Freight Association, relative to the estaslishment of rates on 
petroleum products from Wilmington and River Terminal to other 
points in the State of North Carolina, from Sovernber, 1934, to Decem- 
ber, 1937. 

The plaintiff's affidavit upon which he bases his application for the 
order fails to designate any specific letters or documents desired, and 
fails to state the contents thereof, and does not aver that the information 
or proof sought is not obtainable elsewhere. Suzh an affidavit is an 
insufficient basis for an order to produce practically all the correspond- 
ence and writings among the defendants relative to the establishment of 
the rates involved upon the theory that they will have a direct bearing 
on an issue addressed to an unlawful conspiracy r.mong the defendants 
to injure the plaintiff by destroying his business and thereby remove 
competition. I t  is required by the statute that the facts showing the 
materiality and necessity of the documents sought be set forth, the mere 
naked averment that they are material and necessary, is insufficient, 
being nothing more than an expression of the applicant's opinion. 

ddams, J., in speaking of the requirements of the statute, C. S., 1823, 
in Dunlap z'. Guaranty C'o., 202 N .  C., 651, says: "If the requirements 
are not complied with, or if the order of the court goes beyond the 
powers contemplated and conferred by law, the order will be set aside. 
Sheek v. Sain, 127 X. C., 266; Ross v. Robinson, supra (185 N. C., 548). 
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The order of the court is usually based upon an  affidavit and if the affi- 
davit  is insufficient the order is invalid. X i c a  Co. v. Express Co., 182 
N. C., 669. I n  E v a n s  v. R. R., 167 N. C., 415, the Court sa id :  'As to 
whether a paper writing comes within the description of the statute is a 
question of law. I t  would seem that  the affidavit in this case is not a 
sufficient description of the paper to justify the court in ordering its 
production. "A mere statement that  an  examination is material and 
necessary is not sufficient. This is nothing more than the statement 
of the applicant's opinion. The facts showing the materiality and 
necessity must be stated positively and not argumentatively or infer- 
entially." 14  Cyc., 346. Again, i t  is said that  "A party cannot obtain 
a roving commission for the inspection or production of books or papers 
i n  order that  he may ransack them for evidence to rnake out his case. 
H e  is entitled to production or inspection only when the same is material 
and necessary to establish his cause of action." ' 14 Cyc., 370." 

The affidavit made by the plaintiff is insufficient to support it and 
therefore the order made must be set aside. 

Error.  

(Filed 8 January. 1041.) 

1. Segligence 55 1, +Definition of actionable negligence. 
In negligent injury actions, plaintiff must s h o ~  : First, that defendant 

failed to exercise proper care in the performance of some legal duty 
which defendant owed plaintiff under the circumstailces in which they 
were placed; and second, that such negligent breach of duty was. the 
proximate cause of the injury, which i b  that cause which produces the 
result in continuous sequence and without which it would not hare oc- 
curred, and one from which a man of ordinary prudence could hare fore- 
seen that such result was probable under all the fncts as they misted. 

2. Negligence 9 19a: Autonlobiles § 18a- 
Segligence is not presumed from the mere fact that a person is injllred 

or killed by an automobile, but plaintiff is required to offer legal eridence 
tending to establish beyond a mere speculation or conjecture every essen- 
tial element of negligence, and upon failure of plaintiff so to do a nonsuit 
is proper. 

3. Negligence 5 17b- 
Whether there is enough eritlence to *npl)ort n 1nateri:ll i w l e  is i i  

matter of lam. 
4. Automobiles 5 8- 

The operator of a motor vehicle is under duty to keep same under con- 
trol and to exercise that degree of care which an ordinarily prudent 
person would exercise under similar circumstances. 
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3. Automobiles § Oa- 
The operator of a motor vehicle is under duty t , ~ )  keep a proper lookout 

so a s  to avoid collision with persons or vehicles u p m  the highway. 
6. Automobiles § lSa--Evidence held t o  raise mere speculation as t o  

whether death of 18-months-old child resulted from negligence of 
driver. 

The evidence favorable to plaintiff tended to show that  plaintiff's intes- 
tate, a child 18 months of age, resided with her parents in a house front- 
ing on a dirt  highway, that  the front door of the house was some 30 feet 
from the highway, that  in front of the house and some four or five feet 
from the road were some stables, that some lumber was piled about 1% 
feet high on the edge of the road, that intestate was in the room with her 
mother, that  a short time thereafter, estimated by one witness a s  only 
two minutes, the mother missed the child, and immediately searched for 
her, and found the child in the highway, dead. There was also evidence 
that the child was struck by a trailer truck operatcd by defendant driver, 
and that  the road was straight and unobstructed l'or about 325 yards on 
each side of the house. Defendant driver testified that  he saw two chil- 
dren in a field on the side of the highway opposite the house but tha t  he 
did not see intestate and did not know of the fatal accident until he was 
informed thereof some time later. Held: Since the evidence is silent a s  
to  how long the child had been in the highway when struck, and whether 
she was struck by the front of the truck or by some part of the trailer 
af ter  the cab had passed, the evidence leaves in the realm of speculation 
and conjecture whether the child entered the highnay a t  a time when the 
driver, seated in the cab on the opposite side from the house, could have 
seen her in the exercise of his duty to keep a reasonably careful looltont, 
and defendants' motion to nonsuit was properly a1 owed. 

SEAWELL, J., dissenting. 
CLARKSON and DEVIN, JJ., concur in dissent. 

, ~ P P E A L  by plaintiff f r o m  Parker,  I . ,  a t  J u n e  Term,  1940, of L E ~ O I R .  
Civil action f o r  recovery of damages f o r  alleged wrongful  death. 

c. s., 160, 161. 
Plaint i f f  alleges i n  p a r t  t h a t  on  30 Apri l ,  1935, the  intestate, Dor i s  

M a r i e  Mills, eighteen months  and  twenty days of age, "momentarily 
unobserved by  h e r  mother, r a n  out  of the  house, crossed t h e  f ron t  yard  
thereof, entered the  . . . public road," and  wall killed by  a Chevro- 
let motor  t ruck  of defendant, H e n r y  Moore, traveling f r o m  t h e  direction 
of P leasan t  H i l l  toward Ervin's Cross Roads, a n d  operated by  his  serv- 
a n t  and  agent,  the  defendant  Clem Jenkins,  J r . ,  "in t h e  prosecution and  
i n  the  course of his  master's business"; t h a t  said t ruck  r a n  over her  
when she was about  the  middle of the  public road i n  f r o n t  of her  parents '  
home i n  Jones  County, K o r t h  Carolina ; t h a t  the  "public road where i t  
passed the  house is  s t ra igh t  f o r  a considerable dis tar  ce i n  both directions 
f r o m  the  place where said child entered the  same, and  anyone dr iv ing  
a motor  vehicle approaching her  along said road f -om either direction, 
and part icular ly f rom t h e  direction of Pleasant  Hi l l ,  could and  would, 



h-. C.] FALL TERM, 1940. 2 7 

by the exercise of even slight observation, have seen that  said child had 
entered and was in  said public road and would be struck by such motor 
vehicle if i t  was not stopped"; that  defendant Clem Jenkins, Jr.,  while 
so operating said truck, ((~rillfully, carelessly, recklessly, negligently. 
unlawfully and wantonly r an  the said truck over and upon the said 
Doris Marie Mills," killing her instantly; and that  her death "was 
solely and proximately caused by the willful, careless, reckless, negligent, 
~uiIawfu1 and wanton conduct of the said defendant Clem Jenkins, J r . ,  

. . as aforesaid, and without which her death as aforesaid would 
not have occurred." 

While defendants, in their separate answers, admit that  on 30 April. 
1935, the defendant Clem Jenkins, J r . ,  was the agent and servant of 
defendant Noore, and was operating a Chevrolet truck of eight-ton 
capacity, belonging to Moore, in hauling logs from Pleasant Hil l  i n  
Jones County to Ervin's Cross Roads in Lenoir County, they deny all 
other material allegations of the complaint. 

On  tlie trial below plaintiff offered cvidence tending to show that  
intestate, a child eighteen months and tn-enty days of age, when she was 
killed on the afternoon of 30 April, 1935, in front  of her parents' home. 
lived with her parents, Mr. and Mrs. Fred Mills, i n  a house located on 
the north side of the road or highway leading from Pleasa~i t  Hil l  in 
Jones County, North Carolina, to Ervin's Cross Roads in Lenoir County, 
that  is, on the right-hand side of one traveling toward Ervin's C'ros- 
Roads; that, according to Mrs. Mills she "imagines" the front door is 
about ten feet from the road, "practically right on the road," and accord- 
ing to Mr. Mills about thir ty feet from the road;  that there was no 
fence around the house; that in the yard there were 7 or 3 tree---"iiolie 
of them are so largc"; that between the house and the road, and some 
four or fire feet from tlie road, n-ere stable.; a d  that betwee11 thc house 
arid stables some, lurnlwr n a s  piled on the edge of the road, "a little short 
pile," as to wliicli 1h.i. Mills guess~d  i t  T$ a,; "ahout two feet froill the 
edge of the road," and she tho~lght it x a ~  not o w r  six inches high by 
ten or twelve feet long, and as to which Mr. Mill\ qaitl: "I imagine 
about one foot from the h igh~ray,  off froill whcre tht'y pnllctl tlw road. 
I t  was about 1 1 -  fcet liigll." 

Plaintiff further offcred evidence tending to show that  the roatl ill 
front and for about 325 yards on each side of the Nills home ]\a< 
straight;  that  it  was a1)ont 30 or 40 fcr t  witlc, 011 each side of xhich  uaq 
"a ditch, where they pull the roatl"; that it n a s  a good road, "randy. 
before you get to tlip holise." but "110 deep rnts tlicrc whcre cars had to  
stay in-not by our honic. . . . enough room there for two trucks to 
pass." ' ( I t  is not very tleep sand ant1 only one rut wlierc. all cars follow 
that one rut  along n h r r e  she wab killed." 
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Plaintiff further offered evidence tending to show intestate was killed 
about five o'clock in the afternoon; that  about iifteen minutes before, 
she and her two older brothers, aged 8 and 4 years, respectively, were 
there a t  the house when relatives left, after which intestate was playing 
around a sewing machine a t  which her mother war; a t  work, on the right 
side of the front door of the house, facing the mad, and the two little 
boys had taken their wagon and gone across the road to  a field in  front  
of the house to get lightwood stumps; that  a truck, consisting of a cab 
and trailer loaded with logs, passed the house; that  just then the mother 
of intestate missed her and on going to front yard to look for her saw 
her lying "in the middle of the road" . . , "about five feet from 
the edge of the pile of lumber on up to where she was"; that  the brothers 
were then across a little caterpillar ditch on the other side of the road 
from the house, in the field, with the wagon: that  while the mother ran  
to the field for the father; the older bvrother carried intestate to the 
porch; tha t  she was dead; that  there was "a littls scar about its head, 
back of its head, a very little scar, i t  looked like, to have killed the child 

just a slight place on the side of its head, above its ear, kinder 
back of its e a r ;  just a little red looking place" as one witness testified; 
"a scar on its head, but 1: disremember where . . . bleeding a t  the 
nose and ear . . . other marks on the child wl?re just a place on its 
head, . . . don't remember whether on the bilck of its head or on 
the side of the head," said another;  and "It  was injured on the back of 
its head . . . a small scar . . . it seems like there were other 
small scars on its head," another stated. 

Plaintiff further offered evidence tending to skow that  there was a 
spot of blood in the road where intestate l ay ;  that  this spot was variously 
described as being "in the middle of the road,'' "right i n  the middle of 
the road, kinder off from the lumber pile," and, by the father of intes- 
tate, as being "in the middle of the highway . . . I reckon i t  was 
about five yards from the pile of lutnber to the blood. . . . The 
end of the pile of lumber towards the house was nearest the blood; that  
would put the pile of lumber between the spot of blood and the house; i t  
was 15 yards &om the porch to where the baby wag lying." 

Plaintiff further offered eridence tending to show that  while one 
u 

Thomas had two trucks hauling logs that  day along the road by the 
Mills home, neither of them had a cab, and tha t  the last truck seen to 
pass there was a Chevrolet with a cab and trailer, and loaded with logs, 
operated by defendant Clem Jenkins, Jr . ,  and t r a ~ e l i n g  toward Ervin's 
C'ross Roads ; that  this latter truck was heard "to go from whatever gear 
he  was pulling in back in low and he went on by Mills' house"; that  
abont a half mile from Mr. Mills' a witness met and spoke to Jenkins, 
who stopped t o  let witness pass; that then "he was running slow-it 
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looked to me as though he was driving the truck in a very careful man- 
ner"; and that  i n  just a minute or two, variously estimated a t  three to 
ten minutes, the mother of intestate made an  outcry. 

Plaintiff further offered evidence tending to show that  in consequence 
of what Mr. Mills, the father of the intestate, said to him, one E. B. 
Thomas later went to look for defendant Clem Jenkins, J r . ,  and saw him 
a t  the mill, 131/2 miles away, after he had unloaded, standing there a t  
the left-hand side of his truck, checking his oil. Thomas testified: "I 
drove u p  side of him and asked did he know what he had done and he 
said, 'No, why?' and I said, 'Do you know that  you killed Mr. Mills7 
child?' and he said, 'No, he didn't kill a child; didn't see it or know 
anything about i t ;  that  he saw two little children playing on the left- 
hand side of the road.' " 

Plaintiff further offered evidence tending to show that  intestate was 
in good health-"could walk very good-had been walking since she 
mas 11 months old-could run  around anywhere she wanted to." 

From judgment as in case of nonsuit a t  the close of plaintiff's evi- 
dence, plaintiff appeals to Supreme Court and assigns error. 

S u f f o n  Le. Greene for p la in f i f f ,  appel lant .  
J o h n  D. L a r k i n s ,  Jr . ,  and W h i t a k e r  Le. Jeffress for defendants ,  ap-  

pellees. 

WINBORKE, J. Taking all the evidence shown in the record on this 
appeal in the light most favorable to plaintiff, and giving to him the 
benefit of every reasonable inference therefrom, distressing though the 
situation is, we are unable to find error in the judgment below. R o u n -  
tree T. Founta in ,  203 N. C., 381, 166 S. E., 329. 

I n  order to establish actionable negligence : "The plaintiff must show : 
First, that  there has been a failure to exercise proper care in the per- 
formance of some legal duty which the defendant owed to plaintiff, 
under the circumstances in which they were placed; and, second, that  
such negligent breach of duty was the proximate cause of the injury-a 
cause that  produced the result in continuous sequence and without which 
i t  would not ha re  occurred, and one from which any man of ordinary 
prudence could have foreseen that  such result was probable under all 
the facts as they existed," W h i f f  1.. R o n d ,  187 X. C., 805, 123 S. E., 81;  
N u r r a y  7.. R. R . ,  218 N.  C., 392, 11 S. E. (2d) ,  326, and cases cited. 

Negligence is not presumed from the mere fact of injury or that the 
intestate was killed. Aus t in  v. R. R . ,  197 N. C., 319, 148 S. E., 446; 
H e n r y  1 % .  R. R., 203 N. C., 277, 165 S. E., 698; R o u n f r e e  w. Founta in ,  
supra;  H a m  2'. Fuc1 C'o., 204 N.  C., 614, 169 S. E., 180; Harr i son  v. 
R. R., 204 N.  C., 718, 169 S. E., 637; F o r  2 , .  B a r l o ~ i , ,  206 K. C., 66, 
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173 S. E., 43;  C u m m i n g s  1.. R. R., 21i  h'. C., 12i', 6 S. E. (2d) ,  837; 
Mercer ?r. Powell,  218 N. C., 642. 

There must be legal evidence of erery material fact necessary to sup- 
port the verdict and the verdict "must be grounded on a reasonable cer- 
tainty as to probabilities arising from a fa i r  consideration of the evi- 
dence, and not a mere guess, or on possibilities." 23 C. J., 51;  S .  z.. 
Johnson,  199 K. C., 429, 154 S. E., 730; Denny .c. i'?now, 199 N .  C., 773, 
155 S. E., 874; Shuford  I . .  Scruggs, 301 S. C., 685, 161 S. E., 315; 
Al lman v. R. R., 203 3. C., 660, 163 S. E., 981; h'ounfree u. Fountain,  
supra;  C z m m i n g s  z.. X. R., supra;  Xercer  v. Pot~lsl l ,  supra. 

I f  the evidence fails to establish either one of the essential elements 
of actionable negligence, the judgment of nonsuit must be affirmed. 
Whether tliere is enough eridence to support a material issue is a matter 
of law. 

The alleged negligence relied upon and chargec by plaintiff in the 
present case is that the defendants, in operating the truck in  question 
along the road, failed to keep a proper lookout, which failure proxi- 
mately caused the death of the intestate. 

I t  is a general rule of law, even in absence of statutory requirements, 
that  the operator of a motor ~ e h i c l e  must exercise ordinary care, that is, 
that  degree of care which an  ordinarily prudent person would exercise 
under similar circumstances. I n  the exercise of su-h duty, it  is incum- 
bent upon the operator of a motor vehicle to keep same under control. 
and to keep a reasonably careful lookout, so as to avoid collision with 
prwons and vehicles upon the highway. Jfurrtry I .  R. R., supra. 

These principles applied to the evidence offered leaves the instant case 
in the realm of speculation. ,Issuming that  there is sufficient evidence 
to show that  the intestate was stricken by the truck of the defendant, 
tliere is no e~ idence  as to what part of the truck struck her. N o  one saw 
the intestate in the road a t  any time before she was stricken. How 
long she had been there no one knows. The physical facts present no 
reasonable theory to the esclusion of many other3 as to the circum- 
stances under which the accident occurred. When did she enter the 
road?  Was it a t  a time when the driver of the truck, seated in the cab 
on the opposite side from the Nil ls  yard, could h a w  seen her 2 Or, did 
she run  under and into the trailer after the caE passed? Was she 
stricken by the front of the truck, or was she stricken by some part  of 
the trai ler? The evidence is consonant with any of n a n y  theories which 
may be advanced with equal force, but all of which are speculative and 
rest on mere conjecture. 

I n  the case of R o u n f r r r  r.. Fountain,  suprtr, this Court sets forth 
principles of law applicable and applies same to a factual situation 
siniilar to that  here. There a four-year-old child w a s  run  over by an  oil 
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truck as i t  backed into a n  alley between a store building and the lot on 
which the child resided with his mother. The truck backed into the 
alley to transfer oil from the tank on the truck to the tank in  the store. 
There was no objection to defendant using the alley, though it as well 
as the garage a t  the north end of it, were rented to the mother of the 
intestate along with the dwelling. On  the morning of the accident the 
child went across the alley to the home of a neighbor, who gave him a 
small box and left him in her yard picking u p  berries under a magnolia 
tree, and went across the street. d few minutes afterward an  employee 
of defendant backed a gasoline or oil truck into the alley, suddenly left 
the truck, and went to the owner of the store and exclaimed, "Come here, 
I have killed a child." The body was found about three feet from the 
sidewalk and about the same distance from the store. Blood was on the 
sand;  nearby was the box. There were bruises on the child's body and 
his nose mas bleeding. The cause of his death was a fractured skull. 
-4dams, J., speaking for the Court, after stating facts and applicable 
principles of law, said : "No one saw the deceased in the alley a t  any 
time before the impact. How long he had been there no one knows. 
There is no evidence he was there when the truck began to move back- 
ward. When last seen alone he was on the Southerland lot. When did 
he leave the magnolia tree? H a d  he been in  the alley long enough for 
the driver to see him and avert the injury, or  did he a t  the fatal  moment 
rush into the alley immediately in  front of the advancing t ruck?  The 
witnesses do not inform us, and a t  this point the plaintiff's case fails 
him. I n  the absence of evidence we cannot conclude that  the deceased 
went into the alley a t  any particular time. Segligence is not presumed 
from the mere fact that  he was killed; something more is required. 
The plaintiff had the burden of establishing the proximate causal rela- 
tion of the alleged negligence to the injury and death, and in his search 
for it he is led into the uncertain realnz of conjecture." 

Paraphrasing that  case, the probabilities arising from a fa i r  consid- 
eration of the eridence in the instant case afford no reasonable certainty 
on which to ground a verdict. 

The judgment below is 
Affirmed. 

SEAWELL, J., dissenting: X o  human eye had an opportunity of observ- 
ing the tragedy, resulting in the death of plaintiff's eightcen-months-old 
child, save that  of the driver of the truck, which, according to the evi- 
dence, killed it. H e  says he did not see the child; but his silence on the 
subject would ha re  been just as significant, since the circumstances of 
the case indicate that a reasonable lookout, which it was his duty to keep, 
would hare  discorered it. 
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We cannot treat this case and the evidence from .,vhich the jury could 
draw reasonable inferences, as if i t  were an  adult, o p  an  older child, who 
was killed. Entering into an appraisal of the probative force of the 
evidence, we must not only examine the confines within which it is 
necessary for the  driver of a motor vehicle to observe the duty of a 
reasonable lookout, but in connection therewith we must call to our aid 
our common knowledge, not only of the habits of children, but of their 
physical powers and attainments a t  the tender age of eighteen months, 
of which no account seems to be taken in this decision. I f  considered 
at all, a conclusion is reached which is startlingly opposed to the facts 
of common experience. 

The question here is a simple one: whether the fact that the driver 
did not see the child a t  all is, under the circumstances of this case, any 
evidence from which the jury might infer a want of proper lookout. 
I n  an affirmative answer to that question, I recite certain facts of the 
evidence, assembled upon the principle that the phintiff is entitled to 
have the evidence considered in  the light most favorable to him, and is 
entitled to all reasonable inferences therefrom. 

The door of plaintiff's house from which the child went out on its 
fatal venture was from thirty to forty feet from the road. This road 
mas about thirty feet w i d e a  sandy road, with two wheel ruts made by 
travel. Near to the road, but not in a position to obscure the vision of 
the driver, was a barn or stable. Still nearer, a pile of lumber about 
eighteen inches high. This latter is mentioned only because of the 
remarkable suggestion made in the argument-that the child might have 
fallen from this lumber pile, received its fatal wound, and thereafter 
walked into the middle of the road to die! The road from the direction 
the truck approached was straight for half a mile, with no obstruction 
whatever to obscure the view. The vehicle was not a complete truck 
carrying a trailer, but it was a truck of the trailer ty 3e, loaded with logs. 

The child, eighteen months old, had been playing in the room beside 
the mother, who was sewing. I n  just a few minutes-the evidence puts 
it as low as two--the mother missed the child, heard a truck going past, 
hurried out to look for the child, and found it ly i rg  in the middle of 
the road between the two wheel ruts, dead. There v a s  a small bruised 
red spot on the back of the head and blood was corning from the nose 
and ears. 

(The evidence is conceded to be sufficient to go to the jury to estab- 
lish the death of the child by the defendant's truck and i t  will not be 
repeated here.) The truck driver was overtaken some distance away and 
stated that  he did not see the child; that he did see two children in the 
field to the left. The house was to his right. 
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The court declined to accept these facts as any evidence of the failure 
to keep a reasonable lookout. 

I may ask here, must the plaintiff in a civil action, where i t  becomes 
necessary to establish his case by circumstantial evidence, exclude every 
contrary hypothesis, reasonable or speculative, which may be presented, 
or may occur to the judicial mind, before he can be permitted to go to 
the jury ? 

Speculative hypotheses which have been freely indulged in during the 
argument of this case may be useful as testing the probative force of 
circumstantial evidence, but not a few of them are absurd, if adopted. 
Here we have the suggestion that  this eighteen-months-old child "may 
have rushed" in the way of the truck too suddenly to be seen or for the 
accident to be avoided. This is a good defense where the facts are 
known or observed, but, taking i t  as here presented, i t  is so contrary to 
experience as to  be a t  least improbable. Children of eighteen months 
old do not r u n  or "rush out" tha t  way. I t  is highly improbable that  a 
child of that  age could have traversed the distance from the house to the 
passing truck, or to hare  traversed any  par t  of the zone of obligation 
by rushing from the roadside so quickly as to have escaped the notice of 
the driver if he had been exercising a prudent lookout. 

I t  was the duty of the dr i rer  to pay attention to objects and move- 
ments immediately near the line of travel, especially to the movements 
of children. H e  saw the children to the left. Under the circumstances 
of this case, the evidence that  he did not see the child to the right bears 
upon the duty of lookout. 

Evidence that  a driver did not see what he ought to have seen has 
always been considered as evidence of a failure to keep a proper lookout. 

"I t  may be stated that  the driver of a n  automobile is charged with a 
notice of such conditions in and  along t h e  road as he should have seen." 
Huddy on Automobiles, Vols. 3-4, p. 89. Italics supplied. "Failure 
to see what he should have seen of the surrounding circumstances is 
evidence of negligence." 

The rule of the prudent man cannot be reduced to the standards 
observed by tunnel-visioned drivers, whether this condition is physical, 
mental, or comes about through a habit of inattention. I n  several states, 
where strict attention is  given to the qualifications of drivers, they are 
kept off the road altogether. 

There is no authority for the theory that  the duty of the lookout is 
confined to the wheel ruts or the width of the open road, or  even to the 
right of way, or straight ahead. "The driver must look not only s traight  
ahead, but la teral ly  ahead." IJornbuclcle z'. M c C a r t y ,  295 Mo., 162, 163, 
243 S. W., 329, 25 A. L. R., p. 1508. This view is adopted by practi- 
cally all text writers on the subject. "He is conclusively presumed to 
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ha re  seen such surrounding circumstances as he would have seen had he 
properly exercised his faculty of vision." 2ClcL;onald a. Y o d e r ,  80 
Kansas, 25, 101 P., 468; K e l l y  a. Schnt id f ,  142 La., 91, 76 So., 250, 251, 
citing Thompson on Negligence (White's Supplement), Vol. 8, para- 
graph 1340 ( h )  ; K o k o ~ c s k y  1 ' .  Collier, 236 K. Y .  $\., 622. The duty of 
lookout implies the duty to see. Fifzgerald I ? .  T o r m a n  (No.) ,  252 
S. W.. 43. I n  this case failure to see a child which had to traverse 
some thir ty feet before coming in front of the automobile was considered 
evidence of a failure to keep a proper lookout. I n  Breeden v. Hurley ,  
1 3  Tenn., 599, where the attention of the driver was directed to one boy 
and another mas run  down, failure to see the lat ter  was considered eui- 
dence of negligence. 

Uniformly, the authorities have emphasized the duty of lookout with 
rt?spect to children of tender age. "The vigilance and care of the oper- 
ator of an  automobile vary with respect to persons of different ages and 
different physical conditions, and he must increase his exertions in  order 
to avoid danger to children whom he may see, or by the exercise of 
ordinary care could see, on or near the highway." Blashfield Encyclo- 
pedia, Vol. 2, pp. 520, 521, citing S .  v. Gray ,  380 N .  C., 697, 104 
S. E., 647. 

From these authorities we gather no new principle of law, only a n  
emphatic statement of something that  has always bcen the law-that the 
duty of care on the par t  of the driver does not first begin when the 
victim, infant  or  adult, is actually observed in a perilous position, but as 
soon as he should have been seen by keeping a proper lookout. I f  he is 
not so seen, a legitimate inference of negligence armises, with which the 
jury alone is permitted to deal. 

Lpon  the iuthorities cited, and upon the rule of common sense, such 
an  inference arises tipon the euidence. There is no inference from the 
evidence of the speculative suggestions made in defense, namely, that  
this child, eighteen months old, ran into the road before the car, or ran  
into the trailer part after the cab had passed, with such speed as not 
only to make the-accident unavoidable, but as to prevent the driver from 
being able to see it. I have never heard of another case in which that  - 
sort of thing prevailed, without evidence to support it .  

The evidence should have been submitted to the jury. 

CLARI;SOS and DEVIN, JJ., concur in dissent. 
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MRS. HUGH P I S S I S ,  ADMINI~TRATRIX OF THE ESTATE OF WILLIAM RIGHT- 
SELL, DECEASED, T.. C. D. GRIFFIK A K D  GATE CITY LIFE IKSURASCE 
COMPANY. 

(Filed 8 January. 1941.) 

1. Autolnobiles g 24LEvidence  held for jury on the question of whether 
agent was acting in scope of enlployment at time of accident. 

The evidence tended to show that defendant driver, who operated the 
car which struck plaintiff's intestate, inflicting fatal injury, was employed 
by defendant insurance company, npon salary, to sell industrial insurance 
and collect premiums, that his employment was full time, that  about tlie 
middle of the afternoon of a working day he called a t  a house and in- 
quired for persons who had just moved there who might properly be 
considered prospects, that a t  that  time he  had his collection book in hi? 
hand, and that  the accident in suit occurred a few minutes after he had 
gotten in his car and driven off. and while he was still in the particular 
territory assigned to him. H e l d :  The evidence is sufficient to be sub- 
mitted to the jury upon the question of whether a t  the time of the acci- 
dent the agent was engaged in the duties of his enlployment, and defend- 
an t  insurance company's motion to nonsnit on the issue of rcuj)o)ldtat 
superior should hare been denied. 

2. Master and Servant 3 Z l b -  
Where the fact of employment is admitted or established, the courts 

should be slow to assume that there has heen any deviation from the 
course of employment upon any speculative hypotheses, and all doubt a s  
to whether the employee wns acting within the scope of his employment 
will be resolved in favor of liability. 

3. F'rincipal and Agent 5s 5,  10a: Automobiles § 24+ 
Plaintiff offered testimony of a witness that he heard defendant drirer 

state to an officer a t  the scene of the accident that  he ( the dr irer)  a t  the 
time of the accident nns  going to a certain locality to make collections. 
S c a m  l l .  J . ,  writing for the Colirt. is of the opinion that the fact of agency 
haring been establid~ed by evidence ulivndc. testimony of the declaration 
was competent to show that a t  the time the agent n a s  engaged in the 
duties of his emp1o)ment. Stctc?/. C .  J.. Dcvi~r .  Ba?witiU, and Wiirbo~-ne ,  
J J . ,  are of the opinion that teitimony of the declaration is incompetent. 

4. Appeal and Error § 40- 
Upon appeal from judgment as of nonsuit, competent evidence offered 

by plaintiff which was excluded in the conrt below will be consiclered in 
passing upon the sufficiency of the evidence. 

5. Automobiles 9 24a- 
The fact that  the automobile involved ill the collision is  owned by the 

agent does not p r~c lude  liability on the part of the principal when it  is 
made to appear that  tlie agent customarily used the car  in the discl~arge 
of his dnties and that  the principal knew, or in the exercise of due dili- 
gence should have known. of its use for such pnrpo'e by the agent. 

DEVIN. J., concurring in part. 
BARNHILL, J., dissenting. 
STACY, C. J , and WIXBORNE. J . concur in dissent. 
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APPEAL by plaintiff from Rousseau, J., at March Term, 1940, of 
GUILRORD. Reversed. 

Action to recover for the alleged wrongful injury and death of plain- 
tiff's intestate, through the negligence of defenda:its. Judgment as of 
nonsuit, as to Gate City Life Insurance Company, upon the evidence. 

Under appropriate pleading, the evidence discloses that the defendant, 
Gate City Life Insurance Company, was engaged in the business of 
industrial insurance in the city of Greensboro, and the type of business 
done demanded frequent collections of insurance premiums in small 
amounts from workers in factories and industrial plants living in scat- 
tered areas throughout the city. Griffin was a whole-time employee of 
defendant, Gate City Life Insurance C'ompany, upon salary, engaged in 
selling insurance and making these collections. While his particular 
assignment of territory was in West Greensboro, he was not confined to 
this area. The occurrence for which it is sought to hold the appellee 
liable, however, took place in this territory. The employee habitually 
used a Ford automobile, of which he was the owner, in  prosecution of 
his employer's business, and had been doing so for some time, according 
to the testimony of Mrs. Fargas, E. C. Albert, and others. Malcombe 
ILE testified: "Mr. Griffin traveled by automobile in performing his 
duties.') 

On 18 January, 1939, between 3 and 3 :30 o'clock p.m., Griffin called 
at  the home of a Mrs. Rogers on Jackson Street, and asked for Mr. and 
Mrs. Otis Heath, who were described as "workers" who had recently 
moved in with the Rogers'. He  had in his hand an insurance collection 
book. He was traveling in an automobile. 

J. M. Holladay, Jr., testified that he "headed out" West Market 
Street about 3:30 p.m., and when he reached Westover Terrace (which 
is west of Jackson Street), he saw a commotion and found that an acci- 
dent had occurred. An ambulance was coming u p  This witness saw 
Griffin there and heard the statement he made to the officer. The state- 
ment was excluded in so far as it related to the defendant Insurance 
Company, appellee. Griffin, among other things, stated that he "was 
going out in Sunset Hills to make collections." 

W. S. Gallamore, Jr., testified that he saw Griffin's car coming "very 
fast" up the road while Rightsell (the deceased) was in the middle of 
the street, watching the car-picked up pace-began to run or walk fast. 
When he had gotten 6 or 7 feet from the sidewalk he was struck by the 
car and thrown against the fender and radiator. The car continued 
until it hit the curb and got a hard jolt, throwing Rightsell 8 or 9 feet 
from the car. The car kept on, tore down some shrubbery and hit a 
concrete wall. 

From this injury Rightsell died. 
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Other testimony as to negligence is that of Officer Leonard, who drove 
Griffin's car from the place of the collision and said the brakes were 
very bad. 

This witness, also, would have testified, if permitted, that Griffin told 
him when he arrived at  the scene of the accident that he was on his way 
to make collections. 

S h u p i n g  & H a m p t o n  for plaint i f f ,  appellant.  
R. M.  Rob inson  for de fendan t ,  Ga te  C i t y  L i f e  Insurance  C o m p a n y ,  

appellee. 

SEAWELL, J. We think the evidence was sufficient to be submitted 
to the jury on the question of Griffin's negligence. That question does 
not seem to have been raised in the court below and needs no extended 
discussion here. But, regardless of Griffin's negligence, which one must 
assume the jury might have found, the appellee strenuously insists that 
there is nothing in the evidence that would impute such negligence to it, 
on the doctrine respondeat superior.  I t  is argued that the evidence 
fails to show that Griffin, its employee, was about his employer's busi- 
ness at  the time of the alleged negligent conduct, and that the employer, 
at  anv rate, should not be held liable for his acts in the use of his own 
automobile. 

Griffin, a whole-time employee, on salary, appeared at  the Rogers 
home on Jackson Street a few minutes before the accident, with an 
insurance collection book in his hand, calling for certain workers who 
had recently moved in. I t  was in the middle of the afternoon of what 
is ordinarily termed a working day. A reasonable inference from this 
is that he was, at  the time, engaged in the duties of his employment. 
That inference could not be defeated in the few minutes it took Griffin 
to reach Westover Terrace, still within his collection territory, and run 
into the deceased. 

I n  Barrow v. K e e l ,  213 N .  C., 373, 196 S. E., 366, the point at  issue 
was whether Quinn, an employee of Keel, was at the time of an alleged 
negligent injury "about his master's business." The fact that Quinn 
had on his person some checks "payable to persons in the vicinity of 
Newport," who had sold tobacco in defendant's warehouse the week 
before, was considered, amongst other things, evidence on that point for 
the jury. Griffin was found with an insurance collection book in his 
hands, in the territory where it was his duty to be, on a contract which 
called for his whole time. 

Where the actual employment is admitted, courts should be slow to 
assume that there has been any deviation from the course of employment 
upon speculative hypothesis. I n  Cole v. R. R., 211 N. C., 591, 597, 
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191 S. E., 353, it is aptly said: "Moreover, i t  is well settled, as stated 
in  39 C. J., 1284, and quoted with approval in C d v i n  v. Lumber Co., 
198 N.  C., 776, that 'where i t  is doubtful whether a servant was acting 
within the scope of his authority, i t  has been said that  the doubt will be 
resolved against the master because he set the servant in motion, a t  least 
to the extent of requiring the question to be submitted to the jury.'" 
Long v. Eagle Store Co., 214 K. C., 146, 151, 198 S. E., 573; Robinson r.. 
McAlhaney, 214 N.  C., 180, 183, 198 S. E., 647; Dtrniel v. Packing C'o., 
215 N .  C., 762, 765, 3 S. E. (2d),  282. We regard the evidence as 
sufficient to carry the case to the jury on the point considered. 

Hitherto, we have not discussed the excluded statement of Griffin at  
the scene of the wrerk that he was going into Sunset Hills to make 
collections. I t  was clearly competent, for the pu-pose offered, under 
Smi th  v. Miller, 209 N .  C., 170, 173, 183 S. E., 370: 

"The defendant objected to testimony offered by the plaintiff tending 
to show that immediately after the plaintiff was injured, Paul  Miller 
said that a t  the time he struck and injured the plaintiff with defendant's 
automobile, he was going after defendant's morning newspaper. 

LL  This objection was overruled, and properly so. The testimony was 
not offered as evidence tending to show that Pau l  Mi  ler was an  employee 
or agent of the defendant Je r ry  Swaim. The admission to that  effect 
i n  the answer of the defendant had been offered in evidence by the plain- 
tiff. There was ample evidence tending to show that Paul  Miller 
habitually drove the auton~obile owned by the defendant Je r ry  Swaim 
as his employee. Therefore, Broion v. IT7ood, 201 N .  C., 309, 160 S. E., 
281, has no application to the instant case. The testimony was offered 
as evidence tending to show that  a t  the time the plaintiff was injured 
by the negligence of Paul  Miller, the said Pau l  Millcbr was acting within 
the scope of his employment by the defendant Jer ry  Swaim. I t  was 
competent and properly admitted for that  purpose. There was no error 
i n  the ruling of the judge of the Superior Court to that  effect. See 
Bri t fa in  v. Wesfall ,  137 N .  C., 30, 49 S. E., 54." 

I t  is proper to consider this testimony on a si~ccessful motion to 
nonsuit. The trial court, however well intentioned, will not be per- 
mitted to tr im down plaintiff's case by the exclusion of competent evi- 
dence and throw it out of court for the lack of it. 

May the negligence of a servant in the use of his own car in  the 
master's business render the latter liable for an  illjury when such use is 
habitual and known to the master, or could, by reasor able diligence, have 
hem known to the master? From the wide field of encyclopedic law 
many decisions may be cited pro and con on this subject, and some of 
the opinions cited in the briefs in the instant case maintain the position 
taken by the respective courts with conimendable vigor. But it is no 
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longer an  open question in this State. F o r  well considered reasons, no 
doubt, this Court has adopted the view that  the employer is liable where 
the employee causes an  injury by the negligent operation of his own car, 
used in the prosecution of the employer's business, when the latter knew, 
or should have known, that  he was so using it. 

I n  Davidson v. Telegraph C'o., 207 N.  C., 790, 178 S. E., 603, a mes- 
senger boy, employed by defendant, used his own car in delivering a 
message, and injured a pedestrian through his negligence. A verdict 
against the employer was sustained, upon demurrer, Chief Justice Stacy,  
in a terse opinion, saying for a unanimous Court:  "I t  is likewise in  
evidence that  the defendant knew, or should have known, that  Mills was 
in the habit of using his automobile to deliver messages." Miller v. 
Wood,  210 N .  C., 520, 187 S. E., 765; Barrow v. Keel, supra. 

From some of the jurisdictions holding this view we cite: Cotton 
Ni l l s  v. Byrd ,  38 Ga. dpp. ,  241, 143 S. E., 610; Tel .  Co. v. Michael, 
120 Fla., 511, 163 So., 86;  Tucker  11.  Home  Stores, 91 S. W .  (2d), 1153; 
Marchand v. Rzissell, 257 hlich., 96, 241 N. W., 209. 

We think the evidence as to the liability of the defendant Insurance 
Company should be submitted to the jury, under appropriate instruc- 
tions. 

The judgment of nonsuit is 
Reversed. 

DEVIN, J., c o ~ ~ c u r r i n g :  I concur in the majority opinion that  the 
evidence mas sufficient to carry the case to the jury, but I do not agree 
that  the testimony of the witness Holladay, as to a statement made by 
defendant Griffin after the accident, should be held competent against 
defendant Insurance Company, under the circumstances of this case. 

BARNHILL, J., dissenting: Agency having been established either by 
proof or by admission, the declaration of the agent made in  the course 
of his employment and within the scope of his agency and while he is 
engaged in the business (durn f erwt  opus)  are competent as, in that case, 
they are, as it were, the declarations of the principal himself. Brit tain 
I ? .  Westall,  137 N .  C., 30, and cases cited; Hunsucker v. Corbitt,  187 
N .  C., 496, 122 S. E., 378. 

To be competent the statement must be made while the agent is 
engaged in transacting some authorized business and must be so con- 
nected with it as to constitute a part  of the T P S  g e s t ~ .  I t  must be a part  
of the business on hand or the pending transaction, as regards which for 
certain purposes the law identifies the principal and the agent. Queen 
1 % .  Ins. Co., 177 N .  C., 34, 97 S. E., 741; or it must be the extempore 
utterance of the mind under circumstances and a t  a time when there 
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has been no sufficient opportunity to plan false x misleading state- 
ments-such statement as exhibits the mind's impression of immediate 
events and is not narrative of past happenings. Tiffany on Agency, p. 
252; Queen v. Ins. Co., supra; Hubbard v. R. R., 203 N .  C., 675, 166 
S. E., 802, and cases cited. 

Statements of an agent that are nothing more than a narrative of a 
past occurrence, Northwestern Union Packet Co. v ,  Clough, 22 L. Ed., 
406; and which do not characterize or qualify an act presently done 
within the scope of the agency, Nance v. R. R., ;.89 N. C., 638, 127 
S. E., 625, are, as against the principal, nothing mcre than hearsay and 
are incompetent. Brown v. Montgomery Ward & Co., 217 N. C., 368, 
8 S. E .  (2d), 199, and cases cited. See also Anno., 76 A. L. R., 1125 ; 
20 Am. Jur., 510, sec. 599; Winchester $ P. Mfg.  Co. v. Creary, 116 
U. S., 161, 29 L. Ed., 591. 

A driver's statement to a policeman, made beforc the person injured 
by his truck was taken away, that he was working for the defendant, 
Renfro v. Central Coal & Coke Co., 19 S.  W.  (2d), 766, or a chauffeur's 
declaration that he was on a mission for his employer, is incompetent 
for "the act done cannot be qualified or explained by the servant's decla- 
ration, which amounts to no more than a mere narrative of a past occur- 
rence." Frank v.  Wright ,  140 Tenn., 535, 205 S. W., 434. Likewise, 
a remark made by an automobile driver, immediately after returning to 
the place where he ran the car into a wagon and horses, that he was 
working for the defendant is hearsay and inadmissible for any purpose. 
Beville v.  Taylor, 202 Ala., 305, 80 So., 370; see also Sakolof v.  Donn, 
194 N. P. Supp., 580; Lung Floral & L,Vursery Co. v. Sheridan, 245 
S .  W., 467 (Tex.) ; and Moore v. Rosenmond, 238 N. Y., 356,144 N. E., 
639, which are to the same effect. 

That such declarations are hearsay and inadmissible in evidence is 
sustained not only by the text writers and decisions of other courts but 
by many decisions of this Court in addition to those heretofore cited. 
Cole v. Funeral Home, 207 N .  C., 271, 176 S. E., 553; Smi th  v.  R .  R., 
68 N. C., 107; Rumbough 21. Improvement Co., 112 N.  C., 751; Gazzam 
v. Ins. Co., 155 N. C., 330, 71 S. E., 434; Hubbard v. R .  R., supra; 
Parrish v. Mfg.  Co., 211 N .  C., 7, 188 S. E., 17, and cases cited. 

Brittain v. Westall, supra, cited in the majority opinion, is likewise 
in point and sustains this position rather than the poeition there assumed. 

I t  follows that the testimony as to declarations made by the defendant 
Griffin was incompetent and inadmissible as against i he defendant Insur- 
ance Company. These declarations were made some time after the 
occurrence and after police had arrived at the scene and after the re- 
moval of the deceased. They clearly come under the hearsay rule. 

To sustain the conclusion that these declarations were admissible the 
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majority opinion cites S m i t h  v. Miller, 209 N .  C., 170, 183 S. E., 370. 
The opinion in this case is out of line with other decisions of this Court 
on this question. Even so, it is distinguishable. There the agent was 
driving the automobile of the principal, which automobile he habitually 
drove. Here the automobile belonged to the agent and not to the prin- 
cipal. Furthermore, it appears that the statement of the agent, which 
was held to be competent, was made "immediately after the plaintiff was 
injured." 

The only other evidence offered by the plaintiff tends to show that 
Griffin was regularly employed by defendant Insurance Company to 
make collections, that he was within the territory assigned to him, that 
he had in his possession shortly before the accident an insurance collec- 
tion book, that the accident occurred during working hours, and that he 
was driving his own automobile which he frequently used in making 
collections. 

This evidence is insufficient to be submitted to a jury. It fails to 
show that the relation of master and servant existed between Griffin and 
the defendant at the t ime of and in respect to  the very transaction out of 
which the injury arose-a fatal defect in plaintiff's case. Robinson v. 
Sears, Roebuck & Co., 216 N .  C., 322, 4 S. E.  (2d), 889; Jef frey v. M f g .  
Co., 197 N.  C., 724, 150 S. E., 503; Cole v. Funeral H o m e ,  supra;  Van 
Landingham c. Sewing Machine Co., 207 N. C., 355, 177 S. E., 126. 

There is no evidence that the defendant had any interest in or control 
over the automobile which belonged to and being operated by Griffin. 
Neither is there testimony tending to show that defendant retained any 
right to say how he should travel in performing the duties of his employ- 
ment. While he was regularly employed and the accident occurred 
during the day, there is no evidence tending to show that he was required 
to devote all of his time to his work or that he was not at liberty to 
regulate his own conduct and activities as best suited his own convenience 
and desires. There was no proof that defendant knew Griffin was using 
his automobile in covering the territory assigned to him other than such 
notice as may be implied from the testimony of three witnesses. Mrs. 
Fargas testified that he came to her house weekly "in a little Ford 
roadster.'' Mrs. Albert testified that he came weekly "each time in an 
automobile," and Nalcombe Lee testified that "Mr. Griffin traveled by 
automobile in performing his duties." So the questions arise: Was i t  
the same automobile Griffin used in the performance of his duties? 
Where was he going? What was his mission-was it personal or did it 
relate to defendant's business? The record fails to answer. 

That he was at the time in the general employment and pay of defend- 
ant does not necessarily make the latter chargeable. Robinson v. Sears, 
Roebuck & Co., supra; Wyl l i e  v. Palmer,  137 N .  Y., 248; Bright  v. 
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Telegraph Co., 213 N. C., 208, 195 S. E., 391; Lzverman v. Cline, 212 
N. C., 43, 192 S. E., 849; Linville v. Kissen, 162 N. C., 95, 77 S. E., 
1096; V a n  Landingham v. Sewing Machine Co., mpra.  Nor  does the 
fact that  he had an  insurance collection book in  'iis possession shortly 
before the accident, Tribble v. Swinson, 213 N. C., 550, 196 S. E., 820; 
l'an Landingham v. Sewing Machine Co., supra, 3r that  he mas a t  his 
place of employment during working hours, Robimon v.  Sears, Roebuck 
& Co., supra, render the evidence sufficient to be submitted to a jury. 

The case of Burrous v. Keel, 213 N. C., 373, 196 S. E., 366, is easily 
distinguishable. I t  is true that  in that  case there was evidence that  the 
agent a t  the time of the occurrence had on his person some checks "pay- 
able to persons in the vicinity of New Port," who had sold tobacco in 
the defendant's warehouse the week before. Hcwever, this evidence 
alone was not held to be sufficient. I t  was admitted only as an  inci- 
dental circumstance. Two witnesses testified in that  case tha t  they had 
heard the master say he had sent the agent on the w r y  t r ip  during which 
the accident occurred. 

I t  is my  view that  the judgment of nonsuit should be sustained. 

STACY, C. J., and WISBORSE, J., concur in dissent, 

11. A. SIJIOXS v. HARVEY LEBRUS. 

(Filed 8 January. 1941.) 

1. Ejectment 8 2- 
Summary ejectment will lie only where the relat~onship of landlord and 

tenant existed between the parties under a lease contract, express or 
implied, and the tenant has held over after the c,xpiration of the term, 
and while it is necessary that the tenant's entry should have been under 
a demise, it  need not be for a definite term, a tensncy a t  will being suffi- 
cient. C. S., 2365, et  w q .  

2. Landlord and Tenant § 1: Master and Servant 3 4 b  
Where the servant occupies premises of the master and the rent there- 

for is satisfied by service, the relation of landlord and tenant exists 
between the parties in regard to the premises unless occupancy by the 
servant is reasonably necessary for the better performance of the par- 
ticular service, inseparable from it, or required by the master as essential 
to it. 

3. Same: Ejectment § L V n d e r  terms of contract, relation of landlord 
and tenant existed in regard to occupancy by s,ervant, and summary 
ejectment would lie. 

Plaintiff, the owner of two houses, entered into 11 contract with defend- 
ant under which defendant mas employed to rent rooms and apartments 
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in the houses, care for and supervise the houses, collect rents, see that 
no cooking was done in either house except in the kitchen or basement 
thereof, with further provision that  plaintiff was not to be liable for any 
expense other than emergency repairs unless he had previously authorized 
such expense, that  plaintiff shonld not be liable for any part of cost of 
maid service unless the gross rents shonltl exceed a specified smn per 
month, and that  a s  compensation for his services defendant shonld be 
allowed to occupy his room and other parts of one of the houses not 
rented, without charge, and that  the parties should divide gross rents 
received in any month in excess of a specified sum. The contract provided 
that either party might terminate the agreement a t  the end of any aca- 
demic year upon thirty days notice to  the other. H e l d :  In  regard to the 
occupancy by d e f e n d a ~ ~ t  the relation of landlord and tenant existed br- 
tween the parties, since, obviously, defendant could not occupy both 
houses, and occupancy was not reasonably necessary for the better per- 
formance of the service or required by plaintiff a s  an essential thereto, 
and upon termination of the agreement in accordance with its terms, and 
the holding over of defendant thereafter, plaintiff may maintain an action 
in summary ejectment to regain possession of the part of the premises 
occupied b~ defendant. 

4. Appeal and Error 5 8- 
Where defendant tenant does not controvert in the trial court the suffi- 

ciency of notice to quit, he will not be heard to do so in  the Supreme 
Court on appeal, since an appeal will be determined in accordance with 
the theory of trial in the lower court. 

APPEAL b y  defendant  f rom Harris, J., a t  J u n e  Term, 1940, of ORAKQE. 
Civil action i n  summary  ejectment instituted 29 December, 1939, f o r  

possession of a dwelling house a t  No.  120  Marlet te  Street  i n  the  town of 
Chapel  Hil l ,  N o r t h  Carolina, heard i n  Superior  Cour t  upon appeal  
thereto by  defendant f r o m  judgment i n  the court of a justice of the peace. 

Plaintiff claims t h a t  defendant was his  tenant  and t h a t  such tenancy 
has  expired, but  defendant continues to  hold possession and  refuses t o  
vacate the  property. 

O n  the other  hand,  the coiltention of defendant i n  both courts, as  
shown i n  re tu rn  to  notice of appeal,  and i n  the agreed s tatement  of case 
on appeal,  is t h a t  there is n o  lease, but t h a t  the contract establishes t h e  
relationship of employer and employee, and  not t h a t  of landlord and 
tenant,  and that ,  hence, the action should be dismissed f o r  want  of 
jurisdiction. 

Upon the t r i a l  below plaintiff offered evidence tending to show these 
facts :  O n  11 September, 1939, plaintiff being the  owner of two brick 
veneer houses a t  No. 120 and  No.  122 Marlet te  Street  i n  Chapel  Hil l ,  
N o r t h  Carol ina,  entered into a wri t ten agreement wi th  the  defendant, 
H a r v e y  Lebrun,  by the  terms of which plaintiff employed defendant "as 
manager  and  custodian of said houses" f o r  a term commencing 1 5  Sep- 
tember, 1939, and ending 28 ,iugust,  1840. It was agreed therein "that 
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Harvey Lebrun shall be responsible: (1) for assistance in renting out 
the room or rooms not occupied by himself and his wife; (2) for collec- 
tion, and weekly transmission to M. A. Simons of all rents; ( 3 )  for 
proper care and supervision of the houses; (4) for eeeing that no unlaw- 
ful use is made of the premises; (5) for seeing that no cooking shall be 
done in either house, except in the kitchen or bascment of that house; 
and (6 )  for seeing that the rental contracts with roomers are carried out 
in full"; that "except in case of emergency repairs and replacements 
necessary to safeguard life or property, M. A. Simons shall not be held 
responsible for expenses of any kind incurred by Harvey Lebrun unless 
such expenses have previously been authorized by 16. A. Simons"; that 
"when there are no additional roomers in the houses, Harvey Lebrun 
shall settle, a t  his own expense, all bills for light, fucml and maid service"; 
that '(unless there are a sufficient number of roomers, in either or both 
houses, to  bring in seventy-five dollars net income over and above the 
expense of paying a maid, no maid service shall be paid for out of the 
income from such house or houses"; that "the general scale of rentals 
to be charged and the general classes of roomers or ;enants to be secured 
will be in accordance with instructions from M. 8. Simons but that in 
details of rental, accounting, management, operation, and maintenance, 
and, in general, in all matters not specifically excepted elsewhere in this 
agreement, Harvey Lebrun shall have authority to act on his own 
initiative and discretion on behalf of M. A. Simons, as fully as though 
M. A. Simons were acting personally"; that "the advice of M. A. Simons 
will be obtained in advance of any important actions; that any actions, 
decisions, etc., affecting the rental and the management of these houses 
that may be subject to question or doubt will be discussed by Harvey 
Lebrun with M. A. Simons"; that "all expenses for taxes, assessments, 
insurance, improvements, equipment, furniture, furnishings, and repairs 
or replacements other than those necessitated by ccrrent use, wear and 
tear shall be handled and paid for by M. A. Simons"; that "such ex- 
penses shall not enter into any calculations of nei, income, profits, or 
commissions under this agreement" ; that "if the net income from either 
house (after the payment of current expenses for operation and main- 
tenance) is in excess of seventy-five dollars during any money (month) 
from September to May, inclusive, or in excess of fifty dollars during 
any month from June to August, inclusive, Harvey Lebrun shall receive, 
semi-monthly, on the first and fifteenth of each month, fifty per cent of 
any such excess on each house'' ; that "in case the kit2hen at  120 Marlette 
Street is not rented out as part of an apartment, Mr. and Mrs. Harvey 
Lebrun shall occupy and use the kitchen, in addition to their other 
room"; that "in that case, if the frigidaire and the electric range are 
used by Mr. and Mrs. Lebrun during any month in which Harvey 
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Lebrun is not already paying either all of the electricity bill" when 
there are no additional roomers, ('or half" in ascertainment of net income 
as above provided, "and if the bill . . . is in excess of ten dollars 
($10.00) during such month, such excess expense shall be shared on a 
50-50 basis between Harvey Lebrun and M. A. Simons, provided that 
any amounts received from tenants for special uses of electricity shall be 
first charged off against this excess"; that "M. A. Simons shall, at  all 
reasonable times, have full right of entry, inspection, installation, repairs, 
etc., to each house"; that ('the terms and conditions of this agreement 
may be modified or canceled at  any time by mutual consent"; that "the 
entire arrangement may be terminated at  the end of any academic quar- 
ter, on thirty days' notice either from Harvey Lebrun to M. A. Simons 
or from M. A. Simons to Harvey Lebrun"; and that "in any notification, 
authorization, or other action under this agreement, either M. A. Simons 
or Harvey Lebrun may act either orally or in writing, . . ." 

Evidence for plaintiff further tended to show that this agreement is 
the only one between the parties; that after the execution of said agree- 
ment defendant Harvey Lebrun went into, and has continuously re- 
mained in possession of the property; that plaintiff notified defendant 
several times orally that he was going to terminate the contract in 
accordance with the contract "at the end of any academic quarter," and 
on 16 Kovember, 1939, gave defendant written notice in person, as 
follows : "Dear Mr. Lebrun: With regard to our 'agreement' of Septem- 
ber 11, 1939, this is to remind you that 'The entire agreement may be 
terminated a t  the end of any academic quarter, on thirty days' notice 
either from Harvey Lebrun to &I. A. Simons or from M. A. Simons to 
Harvey Lebrun.' I n  accordance with this provision, I hereby notify 
you to see to it that every one, including yourself, have vacated the house 
at 120 Marlette Street and has moved all of his belongings from it by 
December 16, 1939. Sincerely yours, Manning A. Simons"; that the 
last rent he accepted from defendant was around the first of December, 
1939; that at  the time he told defendant orally that he desired to termi- 
nate the arrangement, defendant said that they would be glad to get out; 
that defendant is married and he and his wife live at 120 Marlette 
Street; that defendant was not asked to vacate the house at  No. 122 
Marlette Street because he had never occupied rooms there; and that 
$75 is a fair monthly rental for the property at  120 Marlette Street. 

Defendant, on the other hand, testified : That he entered the property 
at 120 Marlette Street under the terms of the contract on September 12, 
1939 ; that he occupied one room continuously, used the kitchen after it 
was found that it could not be rented as a part of an apartment and 
occasionally used other rooms as they became vacant; that he is engaged 
in research and writing from which he earned his living; that he ac- 
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cepted employment from plaintiff to supplement his earnings; that  he 
was not getting his living out of the house, but was supplementing his 
income in accordance with the contract; that  he was not paying any 
rent to plaintiff but was only expected to turn over to him rents which 
he collected; that  he was to occupy one or more rsoms as available and 
was not to pay rent for them; and that  he had made reports to plaintiff 
as long as he would accept same. 

Defendant reserved exceptions to refusal of court to grant  his motion 
for judgment as in case of nonsuit a t  close of phintiff 's evidence, and 
renewed a t  close of all the evidence. 

These issues were submitted to and answered by the jury as follows: 
"Was defendant tenant of plaintiff under contract entered into Sep- 

tember 11, 1939, as alleged by plaintiff? Answer : 'Yes.' 
"Did defendant hold over after termination of his estate and tenancy? 

,4nswer : 'Yes.' 
"What is fa i r  monthly rental value of the premises in controversy? 

Answer : '$65.00 per month.' " 
The jury, under peremptory instructions from the court, answered 

both the first and the second issues as indicated. Defendant excepted to 
such instructions. 

F rom judgment on the verdict, defendant apperils to Supreme Court 
and assigns error. 

H e n r y  A.  Whi t f i e ld  for plaint i f f ,  appellee. 
L. J .  P h i p p s  for de fendan t ,  appel lant .  

WIKBORSE, J. B y  exceptions to the refusal of the court to grant  his 
motions for judgment as in case of nonsuit under C .  S., 567, and to the 
peremptory instructions as to the first and second issues, assigned as  
error, and by demurrer ore f enus  in this Court, defendant appellant 
challenges the jurisdiction of the court over the subject m a t t e r  of this 
action. I n  the light of the facts as they appear i n  the record on this 
appeal we are of opinion and hold that  the challenge is not well founded. 

The jurisdiction of a justice of the peace in civil actions for recovery 
of possession of real estate is entirely statutory-artd is derived from the 
landlord and tenant act providing f i r  summaiy ejectment. Chapter 46, 
Article 3, sections 2365, et seq., of Consolidated Stritutes of North Caro- 
lina, 1919. Such jurisdiction may be exercised only in cases where the 
relationship of landlord and tenant existed within t%e terms and meaning 
of the landlord and tenant act, and where the tenant holds over after the 
expiration of the term. Credle  v. Gibbs, 65 N .  (7.) 192; M c C o m b s  v. 
Wal lace ,  66 N .  C., 481; H u g h e s  v. Mason ,  84 N.  C., 473; Forsy the  v. 
Bu l lock ,  74 N .  C., 135;  P a r k e r  v. Al len ,  84 N .  C., 466; McDonald  
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v .  Ingram,  124 N .  C., 272, 31 S. E., 677; Hauser v. Morrison, 146 N. C., 
248, 59 S. E., 693; McIver  v. R. R., 163 N. C., 544, 79 S. E., 1107; 
McLaurin v. McIntyre ,  167 N.  C., 350, 83 S. E., 627; Ins.  Co. v. Tot ten ,  
203 N.  C., 431, 166 S. E., 316. 

I n  Hughes v. Mason, supra, Dillard, J., speaking for the Court, said: 
"The landlord and tenant act in Battle's Revisal, ch. 64, sec. 19 (C. S., 
2365), by its terms and the construction put upon it by the Court, gives 
the remedy of summary ejectment before a justice of the peace only in  
the case when the simple relation of lessor and lessee has existed and 
there is a holding over after the term has expired, either by afflux of 
time or by reason of some act done or omitted contrary to the stipulations 
in the lease.'' 

I n  McConlhs I ) .  Wallace, supra, speaking of tenancy embraced within 
the meaning of the landlord and tenant act, the Court said: "lipon a 
careful consideration of this act, we think it was intended only to apply 
to a case in which the tenant entered into possession under some con- 
tract, either actual or implied, with the supposed landlord. . . . The 
words of the section clearly require that the entry should be under a 
demise of some sort, although there is no reason for saying that it must 
be for any definite term; it may be at will." 

The plaintiff contends that while he employed the defendant as man- 
ager and custodian of the two houses at  120 and 122 Marlette Street in 
Chapel Hill, the entry into and occupancy by defendant and his wife of 
a room or rooms in the house at 120 Marlette Street was as tenant, and 
not as servant or employee, or agent. On the other hand, defendant 
contends that he entered and occupies the room as the employee of plain- 
tiff and for that reason the remedy of summary ejectment is not open to 
plaintiff. 

This basic question now arises: Did the relation of landlord and 
tenant or lessor and lessee, within the meaning of the landlord and tenant 
act, exist between plaintiff and defendant with respect to the house at  
120 Marlette Street in Chapel Hi l l?  I f  so, has the term of tenancy 
terminated? Upon the facts of this record, both questions are answered 
in the affirmative. 

While, as a general rule, it is held that a person who occupies the 
premises of his employer as part of his compensation is in possession as 
a servant, and not as a tenant, where the occupancy is connected with, or 
is required for the necessary performance of his service, there are qualifi- 
cations to the rule. d person may occupy premises as a tenant and yet be 
a servant of the owner, and where the occupation of the employer's prem- 
ises is not a mere incident to the service, the principle of landlord and 
tenant applies, even though the rental is satisfied by service. Bnnotations 
39 A. L. R., 1145-1149. 
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The trend of decisions on the subject in this State is reflected in the 
cases of S. v. Smith, 100 N .  C., 466, 6 S. E., 84, and Tucker v. Yarn 
Mill Co., 194 N. C., 756, 140 S. E., 744. 

The case of S. 11. Smith, supra, was a criminal prosecution for forcible 
entry, heard upon special verdict. The facts there are these: The 
defendant Smith hired Jacob Etheridge to work for him during 1887, 
as a laborer on his farm in Wake County, agreeing to pay for his services 
a stipulated amount of money, to furnish him with a certain monthly 
allowance of meal and meat, and a house to live in, and all crops on 
three acres of land to be worked by Etheridge, Smith to furnish the 
plowing. Under this agreement Etheridge was put in and allowed to 
occupy a house on Smith's plantation, separated several hundred yards 
from the Smith dwelling house. After having discharged Etheridge and 
given him notice to vacate the house, Smith, by threats and demonstra- 
tions of deadly weapon and an array of numbers, against which resist- 
ance would have been useless, drove Etheridge out of the house. The 
court below adjudged Smith to be not guilty. This Court, in reversing 
the judgment below, speaking through Smith, C. J . ,  after distinguishing 
the case of S. v. Curtis, 20 N.  C., 363, where the building occupied by 
the servant was within the curtilage, said: "Ether dge occupied with his 
family a separate and distinct dwelling, several hundred yards from that 
of the defendant Smith, and under a special contract by which for his 
services as a laborer he was to have furnished him a dwelling place and 
a monthly allowance of meal and meat, as well as the privilege of culti- 
vating a small strip of land for his own benefit. IJnder this contract he 
went into possession, raised the crop, and, while in the occupancy of the 
house, was driven out. There were created, in our opinion, the legal 
relations of lessor and lessee between the parties, which did not warrant 
the invasion of the prosecutor's possession of the premises no more than 
if he had been on other lands of Smith instead of on the plantation 
whereon he lived." 

The case of Tucker v. Y a r n  Mill C'o., supra, was an action for recov- 
1 ~ y  of damage resulting from injury sustained by plaintiff in falling 
through a porch floor. There the plaintiff was employed by defendant 
as a spinner in defendant's mill. Defendant agreed to pay her weekly 
wages and also to furnish her a house in which to live during such time 
as she continues in its employment-the rent for which was deducted 
from her weekly wages. The plaintiff contendecl that while she was 
occupying the house the relationship between defendant and her was 
that of master and servant, or employer and employee, and not that of 
landlord and tenant. Connor, J., speaking thereto, said : ('While plain- 
tiff was in defendant's mill, engaged in the performance of her duties as 
its employee, the relation between them was that of employer and em- 
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ployee, but while she was in the house, occupying it as her home, defend- 
ant was her landlord and she was its tenant. I t  cannot be held that 
plaintiff, while in a house furnished her by defendant, to be occupied 
by her as her home, was in a place furnished by her employer for the 
performance of her duties as an employee. The house was not furnished 
her as a d a c e  in which to work. When she entered this house she was 
in her home. I ts  duties to her, while in the house, arose solely from the 
relationship of landlord and tenant." 

The trend of thought in textbooks and in decisions of other juris- 
dictions is that in order to establish relationship of master and servant, 
or employer and employee, with respect to occupancy by the servant, the 
occupancy must be reasonably necessary for the better performance of 
the particular service, inseparable from it, or required by the master as 
essential to it. 

I n  Wood's Landlord and Tenant, Vol. 1, Second Edition, p. 81, the 
author states : "The question is, whether it is subservient and necessary 
to the service. The mere fact that the relation of master and servant 
exists, and that the servant occupies one of the master's rooms, without 
paying rent therefor, as a part of his compensation, is not of itself suffi- 
cient to establish a holding as a servant, but the occupancy must also 
be subsidiary, and necessary to the service. I t  must be dependent upon 
and necessarily connected with the service, for if it is independent or 
unconnected with the service, and not in aid thereof, although the house 
belongs to the master and no rent is paid therefor, or even though the 
house is hired by the master and he bays the rent therefor, t h e  occu- 
pancy is that of a tenant, and the master cannot eject him at will." See 
Snedaker a. Powell, 32 Kan., 396, 4 Pac., 869. 

I n  Womach c. Jenkins, 125 Mo. App., 408, 107 S. W., 423, Johnson, 
J., said: "Where the occupation of the master's house by the servant is 
directly connected with the service, or if it is required expressly or 
impliedly by the employer for the necessary or better performance of 
the service, the relation of the parties with respect to the property is not 
that of landlord and tenant, but of master and servant, and the latter 
will be required by law to surrender possession of the premises at  the 
end of the-employment. . . . But there is no inconsistency between 
the relation of landlord and tenant and that of master and servant, and 
where, as in the case in hand, it appears that the occupation of the 
master's premises were not treated by the parties themselves as a mere 
incident of the service, it should be regarded in law as the occupation by 
a tenant, and the rights of the parties should be determined according to 
the laws and principles applicable to the relation of landlord and tenant." 

I n  Crossgrove v. A. C. L. R. R. Co., 30 Ga. App., 462, 118 S. E., 694, 
it is said: "It is possible for one to be a servant, and at  the same time 
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a tenant of his master. H e  may have a contract of employment, and 
also a contract to rent a dwelling or parcel of land. I f  so, his right 
to retain possession of the premises, or to require a proceeding to remove 
him as a tenant, depends on the contract involved I f  the occupancy is 
required expressly or impliedly by the employer, for the necessary or 
better performance of the service, and is subservient and not merely 
casual to the performance or better performance of the duties of the 
servant's employment, the relation of landlord and tenant does not exist. 
. . . But  a servant whose occupancy is indepl?ndent of his employ- 
ment i n  the sense that  i t  is not subservient thereto, even though liable 
to be terminated by the dissolution of the contract of employment, is a 
tenant a t  will. . . . The occupancy is not that  of servant merely 
because i t  may be in some way connected with or convenient for the 
contract or duties of employment; but in order to render i t  such, the 
occupancy must be reasonably necessary for the better performance of 
the particular service, inseparable therefrom, or required by the master 
as essential thereto." 

Applying these principles to the case in hand, the contract of employ- 
ment does not require the defendant to occupy a room in  either house, 
nor does it appear to be essential for it is self-evident that he could not 
actually occupy a room in both houses. I t  is, th?refore, clear that the 
occupancy by defendant was as tenant of plaintiff. 

Though i t  is admitted that  defendant entered into possession of the 
room or rooms in the house at  120 Marlette Street under the agreement, 
it is silent as to the term. The occupancy is manifestly a tenancy at  
will which may be terminated at  any time by either the landlord or the 
tenant. Rentnl Co. v. Justice, 212 S. C., 523, 193 S. E., 817. 

I n  the court below defendant did not controaert the sufficiency of 
proof that  16 December, 1939, indicated in the notice to quit, was the 
end of an  academic quarter. Hence, he cannot now be heard to do so. 
I t  is a well settled principle in this State that the theory upon which a - - 

case is tried in the courts below must prevail in considering the appeal 
and in  interpreting a record and in determining the validity of excep- 
tions. Potts v. Ins. CO., 206 N. C., 257, 174 S.  E., 123; Gorham v. 
Ins. CO., 214 N. C., 526, 200 S. E., 5, and cases c:ted in  each. 

I n  the judgment below there is 
N o  error. 
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ALICE D. BOGEN r. H. L. BOGEX. 

(Filed 8 January, 1'341. ) 

1. Husband and Rife 5 + 
The right of a married woman to maintain an action against her hus- 

band to recover for negligent injury is not limited to residents of this 
State, Art. X, see. 6, Constitution of North Carolina; Michie's Code, 2513, 
but a nonresident wife may maintain an action here against her nonresi- 
dent husband on a transitory cause of action which arises in this State, 
and she is entitled to any recovery as her separate property. 

2. Courts 5 la- 
A nonresident plaintiff may sue a nonresident defendant in the courts 

of this State upon a transitory cause of action. 
3. Process 5 % 

Plaintiff is the wife of defmdant, both are nonresidents, and the action 
was instituted to recover for injuries sustained by plaintiff in an auto- 
mobile accident which occurred in this State. Held:  Service of process 
on defendant by service on the Commissioner of Revenue under the pro- 
visions of Michie's Code, 401 ( a ) ,  is valid. 

STACY, C. J., concurring in result. 
SCHEXCK, J.. joins in concurring opinion. 
BARNHILL, J., dissenting. 
WIXBORKE and SEAWELL, JJ., concur in dissent. 

APPEAL by defendant from Har r i s ,  J., at  June  Civil Term, 1940, of 
ORANGE. ,\ffirmed. 

This was a civil action brought by plaintiff againt defendant for 
actionable negligence, alleging damage. The plaintiff is a citizen and 
resident of Columbus, Ohio, and this action is brought against her hus- 
band, also a citizen and resident of Columbus, Ohio, for personal inju- 
ries resulting frorn an  automobile accident which occurred in Orange 
County, North Carolina, on or about 1 7  Llugust, 1937. The summons 
and copy of complaint mere served upon Commissioner of Revenue of the 
State of North Carolina who mailed copies thereof to the defendant a t  
his home in Columbus, Ohio. I n  apt  time, the defendant, through his 
attorneys, made a special appearance in the cause and moved for a dis- 
missal thereof upon the grounds that  there had been no legal and valid 
service of process upon the person of the defendant, that  the attempted 
service of process was defective and roid and that  the Superior Court 
had no jurisdiction of the person of either of the parties to the action. 

The  order of Harris ,  J., is as follows: "This cause coming on to be 
heard a t  this the J u n e  Term, 1940, of Orange Superior Court, upon 
motion of the defendant who entered a special appearance and moved to 
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dismiss for want of jurisdiction and defective service of process on the 
defendant. Upon hearing the argument of counilel for plaintiff and 
defendant, it is ordered that the motion of the defendant be, and the 
same is hereby overruled. I t  is ordered that the defendant be, and he 
is hereby granted 45 days from date within which to answer, demur or 
otherwise plead. This the 19th day of June, 1!340. W. C. Harris, 
Judge Presiding." 

The defendant excepted, assigned error: (1)  To the action of the 
court in overruling defendant's motion to dismiss as set out in the record; 
(2)  to the action of the court in signing judgment as set out in the 
record, and appealed to the Supreme Court. 

Bonner D. Sawyer  for plaintiff. 
Cooper & Saunders and 'Ct'. Clary  Hol t  for defendant. 

CLARKSOK, J. The question involwd: Where the statutory law of 
North Carolina prescribes the method and manner in which an action 
may be brought in this State and this Court has keld the statute to be 
constitutional, and where the provisions of the statute have been com- 
plied with, will this Court hold that the plaintiff s not entitled to the 
damages recovered on the ground that she is not a msident of this State? 
We think not. 

There is no contention made by defendant that t h j  statute as to service 
of summons on nonresident motorists was not coinplied with. N. C. 
Code, 1939 (Michie), sec. 491 (a ) .  

I n  Alber f s  v. Alberts,  217 N .  C., 443 (444), spezking to the subject: 
"In Yorlc v. Y o r k ,  212 N .  C., 695 (699), it is said: 'In this jurisdiction 
a wife has the right to bring an action for actionable negligence against 
her husband, Roberts v. Roberts,  185 X. C., 566 (567) ; Shir ley  v. Ayers,  
201 N .  C., 51 (55) ; J ~ r n i g a n  v. Jernigan,  307 N .  C., 831.' We think 
that although plaintiff is a nonresident and the action transitory, the 
doors of the courts of this State are open to her to determine her rights. 
Howard v. Howard ,  200 N .  C.. 574; Sfpele  v. Telegraph Co., 206 N .  C., 
220; Ingle  v. Cassady, 208 N .  C., 497 (498)." 

The Alberts case, supra,  cites many authorities from other jurisdic- 
tions sustaining the right of nonresidents to sue. 

The defendant contends : "A nonresident married woman living with 
her husband is not entitled to the privileges of septirate property rights 
as conferred upon resident married women by our State Constitution 
and statutes enacted in connection therewith." We cannot so hold. 

Article X, sec. 6, of the Constitution of the Stat,: of North Carolina, 
reads as follows: ' T h e  real and personal property of any female in this 
State acquired before marriage, and all property real and personal to 
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which she may after marriage become in any manner entitled shall be 
and remain the sole and separate estate and property of such female," etc. 

I n  1913, the Legislature enacted the following statutory provision, 
known as the "Martin Act": "The earnings of a married woman by 
virtue of any contract for her personal service, and any damages for 
personal injuries, or other tort sustained by her can be recovered by her 
suing alone and such earnings or recovery shall be her sole and separate 
property as fully as if she had remained unmarried." N. C. Code, 1939 
(Michie), see. 2513. 

I n  Crowell  u. Crowel l ,  180 N .  C., 516, the Martin Act was upheld 
and a recovery had against a husband in tort for personal injuries by 
infecting her with a lothsope disease. At pp. 523-4, i t  is said:  " I t  
must be remembered that  there is not, and never has been, any statute 
in  England or this State declaring that  'husband and wife are one, and 
he is that  one.' I t  was an  inference drawn by courts in a barbarous age, 
based on the wife being a chattel, and therefore without any rights to 
property or person. I t  has always been disregarded by courts of equity. 
Public opinion and the sentiment of the age as expressed by all laws 
and constitutional provisions since have been against it. The  anomalous 
instances of that  conception, which still survive, in some courts are due 
to construing away the changes made by correctire legislation or restrict- 
ing their application. Whether a man has laid open his wife's head 
with a bludgeon, put out her eye, broken her arm, or poisoned her body, 
he is no longer exempt from liability to her on the ground that  he vowed 
a t  the altar to 'love, cherish and protect' her. Civilization and justice 
have progressed thus f a r  with us. and never again will 'the sun go back 
ten degrees on the dial of Ahaz.' Isaiah, 38 :8." 

The Martin Act is broad and comprehensive as to the right of the 
wife to sue the husband in tort for personal injuries. The  defendant 
contends that  this right given by the Constitution, supra,  is applicable 
to "any female in this State" and the Martin Act goes beyond the pur- 
view of the Constitution. This contention is too technical and attenu- 
ated. The  lai in tiff was injured by the negligence of her husband, as 
charged in the complaint, in Orange County, N. C., on or about 17  
August, 1937. Her  cause of action arose in this State when she received 
the injury and a t  the time she was a "female in  this State," and the 
Martin Act was applicable. The Constitution says nothing about non- 
residents in the State. May it be said to the glory of Nor th  Carolina 
that  the courts of this State are open to all, rich and poor alike, and 
law and justice, tempered with mercy, are sought to be administered. 
The  great writer Paul,  in his Epistle to the Hebrews, ch. 13, VS. 2, 
which has come down through the ages, said:  "Be not forgetful to 
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entertain strangers : for thereby some have entertained angels unawares." 
For  the reasons given, the judgment of the court below is 
Affirmed. 

STACY, C. J., concurring in result: Plaintiff sues to recover for 
injuries sustained in an automobile accident which occurred on Highway 
No. 70, in Orange County, 17 August, 1937. The action is transitory. 
I t  arose in this State. I t  is brought here. Hence, the law of North 
Carolina is to govern, both in its substantive and adjective features. 
Far four  v. Fahad,  214 N. C., 281, 199 S. E., 521 ; Clodfelter v. Wells ,  
212 N. C., 823, 195 S. E., 11; Ingle  I ) .  Cassady, 208 N. C., 497, 181 
S. E., 562; W r i g h t  z*. Pet tus ,  209 N. C., 732, 184 S. E., 494; W i s e  v. 
Hollowell, 205 N.  C., 286, 171 S. E., 82. 

Plaintiff and defendant are residents of the State of Ohio. While 
not alleged in  the complaint, i t  is stated in the caoe on appeal that they 
are husband and wife. Neither their nonresidency nor their relation- 
ship is a bar to the action in this State. Alberts v. Alberts,  217 N .  C., 
443, 8 S. E .  (2d), 523; Steele v. Telegraph Co., 206 N .  C., 220, 173 
S. E., 583; Howard v. Howard ,  200 N .  C., 574, 158 S. E., 101. Here 
a wife may maintain an action against her husband for negligent injury. 
Roberts z.. Roberts,  185 K. C., 566, 118 S. E., 9 ;  Jernigan v. Jernigan,  
207 N .  C., 851, 175 S. E., 713; Y o r k  1 ' .  Y o r k ,  212 N. C., 695, 194 S. E., 
486. 

I t  is provided by ch. 13, Public Laws 1913 ( M ~ r t i n  Act), now C. S., 
2513, that a married woman, suing alone, can recover for personal inju- 
ries, and such recovery "shall he her sole and tgeparate property" as 
fully as if she were unmarried. The changes wrought by this statute are 
substantive as well as remedial in character. Tkey are not limited in 
their enjoyment to residents of the State. Indeed, such a limitation 
might import some constitutional difficulty. Ncl>onald v. MacArthur ,  
154 N.  C., 122, 69 S. E., 832; Sfee le  c.  Telegraph Co., supra. Under 
the Federal Constitution, Art. IV,  sec. 2, the citizens of each State are 
"entitled to all privileges and immunities of citizens in the several 
states." 

The right to sue without the right to take the benefits of a recovery 
would be an empty privilege. The courts are not open for shadow- 
boxing. The plaintiff is entitled to maintain heis action in this juris- 
diction. 

There is no occasion to inquire whether a wife can sue her husband 
under the Ohio Law. The law of the forum is alone applicable to the 
case. Howard  v. Howard ,  supra. 

SCHENCK, J., joins in this opinion. 
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BARNHILL, J., dissenting : Plaintiff is defendant's wife. They are 
residents of Ohio. Their marital status is determined by the law of 
that  State. 

The right to compensation for personal injury negligently inflicted is 
a chose in action; a species of personal property. The situs of the 
ownership of personal property is the residence of the owner. I n  this 
instant it is personal to the plaintiff. I n  no sense is i t  located in Il'orth 
Carolina except when and if she comes to this State. 

I n  Ohio the common law fiction of the unity of the person of the 
husband and wife, with certcin modifications, still exists. Plaintiff 
and defendant are, in the eyes of the law of that  State, one person. 
Upon her marriage her legal existence mas merged in that  of her hus- 
band and she cannot possess or sue upon a claim against him. 

So long as she remains there she has no right to compensation on the 
cause of action alleged. When she came to this State to institute this 
action she became possessed of this right so soon as she crossed the State 
line. Har ing  instituted this action and upon her return to  Ohio she was 
divested of the right. When she returns to this State for the trial of 
this cause she will be revested therewith. When she obtains judgment- 
if she does-she will h a l e  to sue upon it i n  Ohio so as to be entitled to 
execution. She will be met a t  the threshold of that  suit by her dis- 
ability. Thus, in practical effect, she will own nothing. Why is not 
this permitting our courts to engage in shadow-boxing? I n  any event, 
i t  involves a logic I am unable to follow. 

Furthermore, when the action does not involve property located in 
this State, which is the subject matter of the suit, and all parties are 
nonresidents, our courts are open to them as a matter of courtesy and 
not as a matter of right. When the action is so patently a n  effort to 
evade the limitations of the law of their State, the courtesy should be 
denied. 

I t  is true that  the action is transitory and, conceding that  plaintiff 
has a cause of action, she may be permitted to maintain her action in 
the courts of this State. That  is not the question here. We are now 
dealing with plaintifi's want of capacity to sue her husband due to her 
disability. Under the law of her State she and her husband are but one 
and, as against him, she has no legal existence. Plaintiff and defendant 
being one person, and the plaintiff possessing no legal existence as against 
the defendant, the Court has no jurisdiction. 

I may say that  I am not in sympathy with the common law rule. 
However, we are interested now in applying the law as it is and not as 
we believe it should be. 

WIKBORNE and SEAWELL, JJ., concur in this opinion. 
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J .  W. McGUINX' ET AL. v. CITY O F  HIGH POINT ET AL. 

(Filed 31 January, 1941.) 

1. Injunction $j 14- 
The parties a re  concluded by decree granting a permanent injunction, 

affirmed on appeal, and the matters therein decided may not be relitigatetl, 
but courts of equity have the power to entertain a motion by the party 
restrained for  a modification of the decree upon a n  assertion of substan- 
tial changes in the facts and situation of the parties obviating the grounds 
upon which the decree was based. 

2. Municipal Corporations § 1-Municipal power board held t o  have 
authori ty  t o  rescind prior u l t ra  vires resolution of city council. 

Defendant municipality, by resolution passed by its city council, pro- 
posed to construct a hydroelectric plant. Later,  the council passed a n  
amendatory resolution under which the city proposed to submit to the 
control of the Federal Power Comniission in the operation of the plant, 
and pursuant thereto obtained a Federal license. Thereafter a board of 
power commissioners was created and authorized by statute to exercise 
all the powers and duties of the city with respcct to  the plant contem- 
plated in the prior resolutions. Held: The subm ssion by the city to the 
control of the Federal Power Commission being ultra vires, the board of 
power commissioners has the authority to rescind the amendatory reso- 
lution of the council in regard thereto. 

3. S a m ~ M u n i c i p a l  board of power commissioners held without authority 
t o  change fundamental character of project it was  created t o  prosecute. 

Defendant municipality, by resolution of its c~unc i l ,  proposed to con- 
struct a hydroelectric plant and finance same by issuing bonds under the 
Revenue Bond Act of 1935 (ch. 473, Public L a l ~ s  of 1935). Thereafter 
the council amended the prior resolution by resolution making substantial 
changes in  the original plan so that  the bonds contemplated would be 
issued under the Revenue Bond Act of 1938 (ch 2, Public Laws, Extra 
Session of 1938). The General Assembly, by private act, then created a 
board of power commissioners for the city and gave said board all  the 
powers and duties of the city with respect to thl? plant proposed by the 
original resolution of the council and the amendments thereto. Held: 
The board of power commissioners was created m d  authorized to prose- 
cute the project a s  then constituted, which contemplated the issuance of 
bonds under the Revenue Bond Act of 1938, and the board is without 
power to change the fundamental character of the project by resolution 
rescinding the amendatory resolution of the council and rehact ing the 
original resolution of the council, so as  to bring the project within the 
purview of the Revenue Bond Act of 1935, and thus obviate the necessity 
of a certificate of convenience from the Utilities Commissioner. 

4. S a m e u n d e r  provisions of s ta tute  creating it, inunicipal power board 
held without authority t o  affect pending litigation by changing charac- 
t e r  of project. 

Defendant municipality, by resolution of its ccuncil, as  amended, pro- 
posed to construct a hydroelectric plant and finance same by issuing bonds 
under the Revenue Bond Act of 1938. The General Assembly, by private act, 
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created a board of power commissioners for the city and gave said board 
all the powers and duties of the city with respect to the proposed plant, 
and the private act expressly provided that it  should not affect pending 
litigation. At the time of the passage of the private act this action was 
pending and i t  was determined on the former appeal that a certificate of 
convenience was prerequisite to  the construction of the proposed plant. 
Held:  Since the statute creating the board of power commissioners ex- 
pressly provided that  it  should not affect pending litigation, a fortiori, 
the board of power commissioners created by the act is without power to 
affect the pending litigation by passing a resolution rescinding the amend- 
atory resolution of the council and resnacting the original resolution of 
the council, seeking thus to bring the project within the purview of the 
Revenue Bond Act of 1933 so as  to obviate the necessity for the certificate. 

5. Municipal Corporations 5 5- 

Municipal corporations are creatures of the State. endowed for the 
public good with a portion of its sovereignty, and they must be a t  all 
times subject to its will. 

6. Municipal Corporations 5 8: Utilities Commission 5 2: Injunction § 14- 
Certificate of convenience held necessary to  construction of municipal 
hydroelectric plant in  this case. 

The board of power commissioners of defendant municipality was 
created and authorized to prosecute a project for the construction of a 
municipal hydroelectric plant under the provisions of the Revenue Bond 
,4ct of 1938. At the time of the creation of the hoard of power commis- 
sioners, this action was pending in which i t  was judicially determined on 
the former appeal that a certificate of convenience from the Utilities 
Commissioner was a prerequisite to the constructioli of such plant, and 
the municipality was restrained from proceeding further with the project 
without obtaining a certificate of convenience. The board of power com- 
missioners attempted to amend the project so as to bring it  within the 
purview of the Revenue Bond Act of 1935, under nhich a certificate of 
conveliience is not required, and the municipality made a motion for 
modification of the restraining order and asserted such alteration in the 
nature of the project a s  a change in conditions warranting such relief. 
H e l d :  The board of power commissioners, being witliout authority to make 
such fundamental change in the natnre of the project, its action in respect 
thereto is void, and the municipality has not shown a change in conditions 
justifying the court in modifying the permanent injunction. 

7. Municipal Corporations 5 8: Utilities Commission 3 2- 
The Revenue Bond Act of 1935 authorizing certain municipal projects 

without requiring a certificate of convenience from the Utilities Commis- 
sioner, mas continued a s  to defendant municipality by chapters 65 and 561, 
Public-Local Laws of 1937. H e l d :  The continuation of authority relates 
solely to projects within the scope of the Act of 1935, and the Public- 
Local Laws do not authorize the m m ~ i c i p l i t y  to construct and finance 
projects beyond the scope of the Act of 1935 without obtaining a certificate 
of convenience. 

8. Contempt of Court 5 2b- 
Where a municipality is permanently enjoined from prosecuting a par- 

ticular project, and thereafter it  makes fundamental changes in the char- 
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acter of the project to obviate the grounds of the injunction, the court, 
upon proper findings, correctly dismisses a rule for contempt for violation 
of the prior order. 

9, Equity § lf- 
Equity follows the law. 

10. Injunction § 14- 
Upon motion for modification of a prior restraining order on the ground 

of change of conditions, the former decree is res .iztdicata and the matters 
therein determined are conclusive and may not be relitigated, the sole 
question presented being whether movants have shown a change in condi- 
tions warranting the relief sought. 

BARNHILL, J., concurring. 
CLARKSON, J., co~~curring in part and dissenting in part. 
SEAWELL, J., dissenting. 

APPEAL by Adams-Millis Corporation e t  al., plaintiffs by intervention, 
and Duke Power Company, intervening plaintiff, from judgment modify- 
ing restraining order and from order dismissing r d e  for contempt, from 
Nettles, J., a t  August Civil Term, 1940, of GUILF~RD. 

The chronology of this case, since the forrner appeal, follows: 
I. A t  the May Term, 1940, Guilford Superior Court, judgment of 

modification and affirmance, dated 23 May, was duly entered in con- 
formity to the opinion of the Supreme Court rendered 17 April and 
reported in 217 N. C., 449. 

11. On 27 May, petition to rehear the case wa!l filed in the Supreme 
Court and denied 12 June. 

111. Thereafter, on 15 July,  1940, the board ot' power commissioners 
of the city of High Point  adopted two resolutions : 

1. The first being entitled, "A Resolution Repealing a Resolution 
Adopted by the Council of the City of H igh  Point  on March 20, 1939, 
Entitled 'A Resolution Accepting License for the High Point  Hydro- 
electric Project Issued Pursuant  to Order of the Federal Power Com- 
mission on March 10, 1939.' " 

The purpose of this resolution is to free the city from its agreement 
to abide by the conditions imposed in the license issued by the Federal 
Power Commission for the construction, operation and maintenance of 
the project. Pursuant thereto the Federal Power Commission was re- 
quested to vacate its order of 10  March, 1939, authorizing the issuance 
of the license, and, also, that  the city be permitted to withdraw its 
original application therefor. Accordingly, on 5!5 October, 1940, the 
Federal Power Commission adopted a resolution vacating its order of 
10 March, 1939. 

2. The  second being entitled, "A Resolution to Amend and Reenact a 
Resolution Adopted by the City Council of the City of High Point  
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March 20, 1939, Entitled 'A Resolution to Amend a Resolution Adopted 
April 27, 1938, Entitled "A Resolution Authorizing the Construction of 
Hydroelectric Plant  and System by the City of High Point  for the Use 
of the City and Consumers in  the City, and Authorizing the Issuance 
of Revenue Bonds to Finance a P a r t  of the Cost." ' " 

The end sought to be accomplished by this resolution is to relieve the 
city from the effects of the amendatory resolution of 20 March, 1939, 
placing the project under the provisions of the Revenue Bond Act of 
1938, ch. 2, Public Laws, Extra  Session, 1938, and to declare its intention 
of proceeding under the original resolution of 27 April, 1938, as amended 
and reenacted by the resolution of 15 July,  1940, thus predicating the 
issuance of the proposed revenue bonds on authority of the city charter 
and the Re~renue Bond Act of 1935, ch. 473, Public Laws 1935, and 
seeking to obviate the need of a certificate of convenience and necessity 
required by the Revenue Bond Act of 1938. 

IV. At  the August Term, 1940, Guilford Superior Court, with the 
foregoing resolutions as bases for their motion, the city of High Point  
and its officers, parties defendant herein, applied to the court for a modi- 
fication of the judgment and restraining order previously entered in the 
cause. 

This application was allowed, and from the judgment entered thereon 
the Adams-Millis Corporation et  al., plaintiffs by intervention, and the 
Duke Power Company, intervening plaintiff, entered exceptions and 
gave notice of appeal. 

At  the same time, the court dismissed the rule for contempt-pre- 
viously issued on affidavit of J. W. McGuinn, plaintiff-and based its 
rul ing on the findings incorporated in the judgment of modification. 
Similar entries, as above, were noted, and appeals taken from this ruling. 

C a r t e r  D a l t o n  a n d  J o h n  A. X y e r s  for  .Idams-Alf i l l is  C 'orporat ion  et al., 
p l a i n f i f s  b y  i n t e r v e n t i o n ,  a p p e l l a n f s .  

R. X .  R o b i n s o n ,  IT. S.  H a w o r t h ,  Wm. B. J I c G u i r e ,  J r . ,  a n d  TI'. 8. 
O'B. R o b i n s o n ,  J r . ,  f o r  D u k e  Pot i ' er  C o m p a n y ,  i n t e r v e n i n g  p l a i n t i f .  
a p p e l l a n f .  

G r o v e r  H .  J o n e s  a n d  R o y  L. Deal  for C ' i f y  of H i g h  P o i n t  e f  id., 
d e f e n d a n t s ,  appellees.  

STACY, C. J. This proceeding is supplemental and summary in char- 
acter. By motion after judgment the defendants have applied for vaca- 
tion or modification of the decree entered in the Superior Court of 
Guilford County a t  the April Term, 1939, enjoining the defendants from 
proceeding with the construction of a hydroelectric power plant and 
system at Styer's dam site on the Yadkin River, in Yadkin County, 
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about 25 miles from the city of High Point. On appeal to this Court, 
the order of the Superior Court was modified and affirmed. Judgment 
on the certificate was duly entered at the May Term, 1940, Guilford 
Superior Court. The present motion was made at the August Term, 
following. 

Due to the unusuality of the questions presented, the matter was thor- 
oughly pounded and hammered at the bar. I n  addition, the parties 
have filed elaborate briefs. The restraining ordei, heretofore entered in 
the cause is sought to be relaxed or obviated Im account of certain 
changes or modifications made in the enterprise. 

First. At the threshold of the hearing, the court was met with a 
challenge of its power to modify the judgment previously entered in 
the cause. 

I f  we concede, for the moment, the authority of the board of power 
commissioners to adopt the resolutions of 15 July, 1940, it would seem 
that the court was justified in undertaking to modify the restraining 
order, in one particular at least, for these reso1ui;ions were intended to 
effect substantial changes in the enterprise. The changes sought to be 
accomplished were, not only from fact to fact-from interstate to intra- 
state commerce, but also from law to law-from Fsderal to State author- 
ity, and from one State statute to another. C a p p  v. R. R., 183 N. C., 
181, 111 S. E., 533. I f  valid, the undertaking was thus converted from 
one under the jurisdiction of the Federal Power Commission to one 
under the exclusive control of local authorities. 

The parties are in sharp disagreement in respect of the authority of 
the board of power commissioners to adopt the resolutions of 15 July, 
1940. I n  the court below the case was made to turn on the existence of 
this power. The appellants insisted then, and insist now, that no such 
power is vested in the board, and that without it, the resolutions are 
unavailing. I t  will be noted that the two resoluticm are not alike either 
in kind or purpose. 

We are not disposed to question the authority of the board in so far  as 
the first resolution is concerned. I ts  only purpose is to rescind the prior 
acts of the city council in applying for, accepting and agreeing to abide 
by the conditions imposed in the license issued l)y the Federal Power 
Commission for the construction, operation and maintenance of the con- 
templated project. As these acts were ultra 0ire.r in the first instance, 
it ought not to take any great amount of power to disavow them. Hav- 
ing authority to act in the premises, it would seer? that the first resolu- 
tion was within the board's determination. Nor I S  the debate as to the 
ultimate effect of this resolution particularly geiqmane in view of the 
previous holding that the city is without authority to accept the Federal 
license and to agree to abide by all the conditions imposed therein. 
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Sufficient unto the future are the problems thereof. The  resolution is 
one of compliance and not one of circumvention. 

The second resolution, however, presents a matter of different sub- 
stance. 

The character of the project was fixed by resolution of the council of 
the city of High Point  on 27 April, 1938, as amended by the supple- 
mental resolution of 20 March, 1939, which amendatory resolution 
brought it within the terms of the Revenue Bond Act of 1938, necessi- 
tating a certificate of convenience and necessity from the Public Utilities 
Commissioner. 

Thereafter, on 4 April, 1939, the board of power commissioners of the 
city of H igh  Point  mas created by Act of Assembly, ch. 600, Public- 
Local Laws 1939, and vested with full municipal authority over the 
project then established. The act provides that  from and after 1 May, 
1939, the city council "shall no longer exercise the powers or authority 
theretofore vested in them with respect to the said electric light, heat and 
power plant and system"; and that  "all the powers and duties of the 
City of H igh  Point, . . . with respect to the . . . electric 
light, heat and power plant and system of said city pursuant to the reso- 
lution adopted by the Council of the City of High Point  on April twenty- 
seventh, one thousand nine hundred and thirty-eight, and amendments 
thereto, shall be vested in and exercised by the Board of Power Commis- 
sioners." 

I t  will be observed that at the time of the creation of the board of 
power commissioners the municipality was proceeding under the Revenue 
Bond Act of 1938. This required a certificate of convenience and neces- 
sity from the Public Utilities Commissioner for the project in question. 
The purpose of the second resolution adopted by the board of power 
commissioners on 15 July,  1940, is to take the project from under the 
provisions of this act and to free it from any and all supervision on 
the part of the Public Utilities Commissioner. This would seem to be 
a t  variance with $he grant  of power which the General Assembly vested 
in the board of power commissioners of the city of High Point. At the 
time of the grant, certificate from the Public r t i l i t ies  Comniissioner was 
required and the grant  is with specific reference to this requirement. 
The project entrusted to the board of power commissioners was the one 
established "pursuant to the resolution" adopted by the council of the 
city of High Point  on 27 April, 1938, ('and amendments thereto." Can 
the board, by later resolution, thus free itself from the supervision 
imposed by one of these valid amendments? The supervision attached 
prior to the creation of the board and subsisted a t  the time of its crea- 
tion. I t  is not thought that in a matter of this kind, the law-making 
body intended to vest uncontrolled power in a board which is itself 
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beyond the reach and voice of the electorate, as is the project also. The 
idea of supervision may have arisen from the Federal requirement. I f  
a Federal license when a navigable stream is invcllved, why not a State 
certificate when nonnavigable waters are touched ' At any rate, it  was 
not perceived by the General Assembly that  a municipality of the State 
would welcome Federal domination and control and eschew all State 
supervision. I t  is axiomatic that  municipal corporations, being crea- 
tures of the State, endowed for the public good with a portion of its 
sovereignty, must a t  all times remain amenable to its will. 

Moreover, it  is provided in the act creating the board of power com- 
missioners, "Nor shall this act affect pending litigation." The present 
litigation was pending a t  the time of the passage of the act, and i t  was 
held on the former appeal that the city could not lawfully proceed with 
the undertaking without first obtaining a certificate of conrenience and 
necessity from the Public Ctilities Commissioner of the State of North 
Carolina. I t  follows, therefore, that  this is still an essential requirement 
of the law. I f  the act itself is not to "affect pending litigation," what 
shall be said of a resolution adopted under and by ~r i r tue  of the act which 
has as its purpose the affectation of pending litigation? The resolution 
appears to be one of circumvention rather than one of compliance. 

I n  this view of the matter, it  seems unnecessary to discuss the author- 
i ty of the court to entertain the defendants' application for modification 
of the judgment. The authority may be conceded, in proper instances, 
upon a clear showing of changed conditions meriting relief. W i l s o n  2.. 

Colnrs., 193 N .  C., 386, 137 S. E., 151; Rerrier  v. Comrs.,  186 N .  C., 
564, 120 S. E., 328; Cnited States  v. Swift d Co., 286 U. S., 105;  Anno- 
tation, 68 A. L. R., 1180. This is not to say that  equity will lightly set 
aside its decrees, nor that  matters dc,termined or the original hearing 
may thus summarily be relitigated. Louse v. Prospect Hill Cemetery 
Ass'n., 75 Xeb., 85, 106 N. W., 429. I n  the in s tmt  case, the matter of 
obtaining a certificate of convenience and necessity from the Public 
Utilities Commissioner was decided on the original hearing after full 
debate and thorough consideration. The arguments then advanced were 
the same as the ones now urged. 

Speaking to a similar situation in Lowe u. P ~ o s p e c t  Hill C e m e f e r y  
Ass'n., supra,  I Iolcomb,  C .  J., delivering the opinion of the Court, said:  
"I t  is obvious that  the defendants are in these subsequent proceedings 
concluded by the original decree as to all matters urged as a defense in 
that action, as well (as)  any defense which might have been presented 
to defeat the plaintiff's demand for a permanent injunction restraining 
the defendants from doing the things therein rrohibited. From the 
consequence of the decree, as to all such matters, neither of the parties 
can now escape. Our  present consideration of the case is limited to an 
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inquiry as to whether, because of subsequent changes in the situation of 
the parties and of facts since arising creating different conditions, the 
defendants ought i n  equity to be relieved from the force and effect of a 
just and valid decree entered against them." 

Second. From what is said above, it appears that  the question of 
issuing revenue bonds under the city charter and the Revenue Bond Act 
of 1935 has been rendered largely academic. I t  may be added, however, 
that  this, too, was the subject of consideration on the former appeal. 
Reference was then made to the discussion of the subject in the first 
W i l l i a m s o n  case, 213 N .  C., 96, 195 S. E., 90, where i t  was pointed out 
that  the revenue bonds contemplated by the Act of 1935 had reference to 
"any undertaking, within the municipality." The same matter was 
again presented in the petition to rehear, which was denied. 

Conceding that  by amendments to the city charter, chs. 65 and 561, 
Public-Local Laws of 1937, the city of High Point  is authorized to issue 
within a period of four years from 15 February, 1937, revenue bonds 
under the terms of the Revenue Bond Act of 1935 '(for any purpose 
which said city is now authorized by the Municipal Finance Act or any 
other law to finance by the issuance of bonds," in the absence of a more 
definite expression, i t  is not thought that  this would extend the provisions 
of the act to undertakings not originally intended to be covered by its 
terms, and forsooth in conflict therewith. I t  was said in the first Wil- 
l i amson  case, supra ,  that  in this act, "the right of acquisition, purpose 
of operation, and manner of financing an  undertaking are linked to- 
gether, and limit the extent of the undertaking." The act expired by its 
own limitation, and was continued for the benefit of the city of High 
Point  for  a period of four years from 15 February, 1937, and this, we 
apprehend, for undertakings originally within the purview of the act. 
K e n n e d y  v. Dallas,  215 N. C., 532, 2 S. E. (2d),  538. I t  is provided 
in section 13  of the act that  in case of conflict with any other general, 
special or local law, "the provisions of this act shall be controlling." 

B y  the Revenue Bond Act of 1935, the municipalities of the State were 
authorized, for a limited time, to construct, improve and extend self- 
supporting undertakings, "within the municipality," and to finance them 
with funds derived from the sale of revenue bonds, payable solely out of 
the revenues of the undertaking. N o  certificate of convenience or neces- 
sity was required under the provisions of this act, except the approval 
of the Local Government Commission. 

B y  the Revenue Bond Act of 1935, the municipalities of the State 
were again authorized, for a limited time, to construct, improve and 
extend "revenue-producing undertakings" of various kinds, including 
hydroelectric plants or systems, "wholly within or wholly without the 
municipality, or partially within and partially without the munici- 
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pality," and to finance them with funds derived from the sale of revenue 
bonds, payable solely out of the revenues of the undertaking. 

Because of the extension of authority containej in this later act, it 
was provided that  "no municipality shall construci, any systems . . . 
useful in connection with the generation . . . of electric energy for 
lighting, heating and power, for public and private uses, without having 
first obtained a certificate of convenience and necessity from the Public 
Utilities Commissioner" (with exception not now pertinent). 

I t  was insisted on the original hearing, on the former appeal and in 
the petition to rehear, that by amendments to its charter the city was 
authorized to proceed in the premises under the terms of the Revenue 
Bond Act of 1935, and to issue revenue bonds, payable solely out of the 
revenues of the undertaking, without first obtaining the certificate of 
convenience and necessity required by the Revenue Bond Act of 1938. 
The conclusion reached was, that  the certificate shmld first be obtained. 
The judgment of the Superior Court on the motion to vacate the injunc- 
tion is apparently a t  war with the decision in  this respect. 

Third. On the showing made at  the hearing as appears from the 
first resolution of 15 July, 1940, the trial court was justified in  dismiss- 
ing the rule for contempt under authority of what was said in the second 
W i l k z m s o n  case, 214 N .  C., 693, 200 S. E., 388. 

I t  results, therefore, that  the defendants have ~ ~ o t  yet complied with 
the law as i t  is written in respect of the undertaking in question, if it is 
to be financed without resort to taxation. 

I t  should be remembered that  the city of High Point  is here proceed- 
ing with a project, not in the exercise of its general municipal powers, 
but pursuant to special legislative authority. T l e  legislation is new 
and not altogether free from ambiguity. The undertaking is likewise 
out of the ordinary. Liability to taxation has sought to be avoided. 
Difficulties have been encountered. I t  is agreed on all hands, however, 
that  the defendants are authorized to proceed only as the law prescribes. 

Finally, i t  may be useful to recall that the case is controlled by the 
record as presented and the law as it is written. Xeither is to be ignored 
or disregarded. Equity still follows the law. Attention is also again 
directed to the fact that  matters hertltofore detelmined are not to be 
relitigated in this subsequent proceeding. Much of what is said in favor 
of a different conclusion seems to overlook this circumstance and to pro- 
ceed upon the assumptiol~ that the board of poww commissioners can 
pull itself up  by its own boot straps into a field 3f municipal activity 
broader than the one established by the act of its creation-a premise 
not heretofore regarded as sound. Briggs z.. Raloigh,  195 N.  C., 223, 
141 S. E., 597. The original decision is res judicafa on the record as it 
then stood. See second W i l l i a m s o n  case, supra. The question now is 
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whether, on account of later changes, the movants are entitled to relief 
from the injunction previously granted. We are not a t  liberty to reverse 
the former decision, even if regarded as erroneous, which i t  is not. Nor  
are we permitted to decide the case as legislators substituting our own 
notions of policy for those of the General Assembly as expressed in  the 
statutes. 8. v. Barksdale, 181 K. C., 621, 107 S. E., 505. T o  say that 
the defendants may avail themselres of the benefits of the several enact- 
ments and a t  the same time repudiate their limitations and conditions, 
or to hold that  the Court is without jurisdiction in the premises, would 
be to announce a doctrine a t  once novel and confused. The rule has 
always been that  granted powers are to be exercised according to the 
tenor of the grant, and that  alleged unwarranted acts of municipal cor- 
porations are proper subjects of judicial inquiry. I t  is not after the 
manner of the courts of equity to close their doors on allegations of 
excessive w e  of power, even in the face of other available remedies. 
See concurring opinion in X c C o r m i c k  v. Proctor, 217 X .  C., 23, 6 S. E. 
(2d),  870. Bu t  these matters are beside the point. They have already 
been concluded. Our present concern is limited to the defendants' 
request for a revocation of the decree on a showing of changed condi- 
tions. The showing is not sufficient. 

E r ro r  and remanded. 

BARNHILL, J., colicurring: A municipality has authority under the 
general law to construct and maintain its own electric light and power 
plant wholly within, or partly within and partly without, or wholly 
without, the corporate limits of the municipality. This right is not 
challenged either by the plaintifis or by this Court. When, however, a 
city undertakes to establish and maintain such a project under special 
legislative authority through a board or commission which, legally, is 
not accountable to the citizens of the municipality, and under which 
authority the taxpayers are not afforded opportunity to approve or to 
disapprove, it must comply with the provisions of the act under which 
i t  seeks to proceed. 

That  the project is under the Revenue Bond Act of 1938 has already 
been adjudicated by this Court. Defendants do not now challenge that  
decision. They simply move for a modification of the former judgment 
upon the theory that  there are changed conditions which relieve them 
from some of the burdens of tha t  act. 

I t  seems apparent to me that  the Legislature, in creating the board 
of power commissioners of High Point, clearly limited the powers of 
this board. It is authorized to act pursuant to the resolution of the 
board of commissioners of High Point  of 27 April, 1938, as amended. 

This Court is bound by the intent disclosed by the language used by 
3-219 
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the Legislature in creating the board. I t  "cannot attribute to the Legis- 
lature an  intent which is not in any way expressed in the statute." Nor  
van we call a legislative requirement a mere technicality. T o  do so 
would be something new or an  innovation in statutory construction. 

I fully concur in the majority opinion which so clearly and succinctly 
points out wherein the defendants have failed to show any changed con- 
ditions which would warrant  any modification of the former judgment. 
The act under which they are proceeding requires a certificate of con- 
venience and necessity from the Utilities Commiwioner. I n  this par- 
ticular the defendants have failed to comply with the terms of the statute 
under which they are attempting to proceed. 

CLARKSOS, J., concurring in part  and dissenting in pa r t :  The facfs:  
By resolution first adopted on 30 November, 1936, the city council of the 
caity of High Point  authorized the construction and operation of a hydro- 
cllectric system. I t  was proposed to finance the costs of the system by 
grant  from P W A  of 45% of the costs and issuance of electric revenue 
bonds payable from the revenues of the system. The project was ques- 
tioned in an  injunction proceeding by plaintiff, the Duke Power Com- 
pany, which has an  electric distribution system in High  Point. The 
r i ty of H igh  Point  also has its own electric distrtbution system, which 
it has operated for more than thir ty years. I t  purl:hases its own current 
for  its own distribution system from the Duke Power Company. Pre- 
vious opinions of the Supreme Court with regard to the city's efforts to 
build its own electric plant may be found in W i l l i ~ m s o n  v. High Poin t ,  
213 N .  C., 96, and 214 N. C., 693, and McGuinn  v. High Poin t ,  217 
N .  C., 449, decided 17 April,  1940. I n  the first Williamson opinion the 
Court held: ( 1 )  That  bonds payable solely from revenues from such a 
project and not from general or tax  funds of the city are not "debts" 
within the meaning of Art. V I I ,  see. 7 ,  and Art. Tr, sec. 4, as amended; 
( 2 )  that  an  electric light and power plant was a necessary expense 
within the meaning of Art. V I I ,  sec. 7, of the C'onstitution; and (3 )  
that  under the city charter and the Revenue Bond Act of 1935, the city 
was not authorized to go into the "power business generally." 

On  the handing down of the first decision in the Willianzson case, 
supra, the city council of the city of High Point  changed the project, 
not as to location or very much as to physical characteristics, but as to 
purpose for which current would be used. This mas done by resolution 
of 27 April, 1938 (this is the resolution which authorizes the present 
project and is now before the court for consideration). This resolution 
provides specifically that no distribution line or other distribution facili- 
ties shall be constructed outside of the corporate limits of the city of 
High Point. 
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The statutory authority of the resolution of 27 April, 1938, was the 
charter of the city of H igh  Point, particularly Article 2-a, being chapters 
65 and 561 of the Public-Local Laws of 1937, and the Revenue Bond 
Act of 1935. N. C. Code, 1939 (Michie), 2969 ( 1  to 15). When the 
resolution of 27 April, 1938, was adopted, the Revenue Bond Act of 
1 3  August, 1938, had not been passed by the Legislature. The Revenue 
Bond Act of 1938 appears in N.  C. Code, 1939 (Michie), 2969 (16 to 27) .  

011 the adoption of the resolution of 27 April, 1938, the city of High 
Point  and its officers were cited for contempt of court. The Superior 
Court held with the defendants. On appeal to the Supreme Court it was 
held that  the lower court was correct i n  discharging the rule for con- 
tempt. M'illiamsora c. High Point, 214 N. C., 693. On 20 March, 1939, 
the city council of the city of High Point  adopted a resolution amending 
the resolution of 27 April, 1938, but made no change in the provisions 
of the former resolution authorizing the project, except to increase some- 
what the estimated cost. The resolution of 20 March, 1939, provided 
for bond maturities, set out the bond form, provided for payments of 
electric energy furnished to the city, remedies of bondholders, etc. 

The city council on 20 March, 1939, accepted a license from the 
Federal Power Commission under the terms of the Federal Power Act. 

On 30 June,  1939, Hon. 11. Hoyle Sink, Judge holding the courts of 
the Twelfth Judicial District, issued an  order restraining the city of 
High Point  from proceeding with the project, on a large number of 
grounds: (1) That  the project would cost more than the funds avail- 
able; ( 2 )  that  the bonds would constitute a general indebtedness of the 
city, because the city had agreed with PWA to complete i t  by a set date 
and because the city agreed to pay for current i t  might use from the 
project for its own needs; ( 3 )  that  the bonds would be issued under the 
1938 Revenue Bond Act, and, therefore, the city could not proceed with- 
out obtaining the certificate of convenience and necessity provided for by 
that  ac t ;  and (4) that  the Yadkin-Pee Dee River was not navigable, 
and that  it was d f r a  t ires for the city to accept the license from the 
Federal Power Company. 

The Supreme Court of S o r t h  Carolina, on 17 April, 1940, modified 
the judgment of Judge Sink and held, as follows: (1 )  That  the cost of 
the project was not for the Court to consider; (2 )  that  the bonds did not 
constitute a general indebtedness of the city but were revenue bonds only 
within the principles of Brockenbrough c. Commissioners, 134 N. C., 1 ; 
(3)  that the city was proceeding under the Revenue Bond Act of 1938, 
and, therefore, the certificate of convenience and necessity provided for 
by that  act was required; and ( 4 )  that  the Yadkin River in North 
Carolina was not navigable; that the project would have no effect on the 
navigable capacity of the Yadkin-Pee Dee River;  that the Federal 
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Power Commission not being a party to the action, the Court could not 
pass on its jurisdiction, and that  i t  was ultra cirts for the city of H igh  
Point  to accept the Federal Power license and to agree to comply with 
its terms and conditions. 

I n  deference to the opinion of the Supreme Court and in  order to 
remove the legal objections to the project which the Court had pointed 
out, the board of power commissioners of the city of High Point, on 
1 5  July,  1940, adopted two resolutions, copies of which are attached to 
the motion filed in the cause. The  first of these resolutions repealed the 
resolution of 20 March, 1939, accepting the Federal Power license, and 
provided tha t  the city should no longer be bound by the terms of the 
license. The second resolution struck out every provision of the bond 
resolution of 20 March, 1039, tha t  could possibly be construed to be 
predicated on the Revenue Bond Act of 1938, and reenacted that  resolu- 
tion so as to make i t  perfectly clear that  the city was proceeding under 
its original resolution of 27 April, 1938, and the amendatory resolution 
of 1 5  July,  1940, each of which resolutions is predicated solely on the 
city charter and the Revenue Act of 1935. 

On  17 July,  1940, the city of High Point  mailec to the Federal Power 
Commission a copy of the resolution repealing the resolution accepting 
the license and under date of 18 July, 1940, the Federal Power Com- 
mission, through its secretary, acknowledged receipt thereof. Subse- 
quently and on 17  October, 1940, the city requested that  the Commission 
vacate its order of 10 March, 1939, authorizing the issuance of the 
license, and, also, that  if this request be granted the city requested per- 
mission to withdraw its application. On 25 October, 1940, the Federal 
Power Commission adopted a resolution vacating ts order of March 10, 
1939 (on 25 October, 1940), which authorized the ssuance of the license. 

The  estimated cost of the project is $6,492,600, of which $2,921,600 
will be a grant  from the Federal Government, PWA,  and the rest from 
proceeds of the sale of revenue bonds. The plan1 will have a capacity 
of 21,000 kilowatts, and will deliver a t  High Point  approximately 
49,000,000 kilowatt hours per annum. The consi~mption of electricity 
in the city of High Point  in the year preceding June, 1939, was approxi- 
mately 44,500,000 kilowatt hours. 

The court below found the facts and rendered judgment thereon for 
defendant city of High Point. 

The  judgment, on motion for modification, in ..he court below, is as 
follows : 

"This cause coming on to be heard before the ~ ~ d e r s i g n e d  Judge Pre-  
siding, and holding the courts of the Twelfth Judicial District according 
to law, a t  the August 26th, 1940, Term of this Court, upon a motion in 
the cause by the defendants to modify the judgment entered in this 
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cause on J u n e  30th, 1939, as modified by the opinion and judgment of 
the Supreme Court, and to modify the judgment entered in this cause 
a t  the May 1940 Term of this Court pursuant to and in  conformity with 
the opinion and judgment of the Supreme Court, and the answer and 
addendum to the answer of Adams-Millis Corporation e t  al., plaintiffs 
by intervention, and the Duke Power Company, intervening plaintiff to 
said motion of defendants, and upon the record and exhibits attached to 
said motion, and to the answer and nddendum to answer, and resolutions 
of the Board of Power Commissioners of the City of High Point  of 
Ju ly  15t11, 1940, and upon the admissions of counsel for both the plaintiff 
and the interveners and the defendants, and from inspection of the 
record and the admissions of counsel, the pleadings and exhibits hereto- 
fore filed in this cause, and used by agreement of the parties herein, the 
Court finds the following facts : 

"1. At the May, 1940, Term of the Superior Court for  Guilford 
County a final judgment was entered in this action, which judgment 
prrmancntly enjoined and restrained the defendants from constructing 
the proposcd hydroelectric plant and system described in the pleadings 
filed in this action, and from any further activities, operation, develop- 
ment, advancement or continuation of the hydroelectric plant and system 
described in the pleadings filed in this action, and from any further 
activities, operation, development. advancement or continuation of the 
hydroelectric project described in said judgment. 

"2. B y  resolution adopted April 27, 1938, a copy of which is attached 
to the original complaint of the plaintiff J. W. McGuinn in this action 
and marked 'Exhibit A,' the Council of the City of High Point  author- 
ized the construction, operation and maintenance of the hydroelectric 
plant and system therein described, the generating units of which are to 
be located at 'Styers7 Ferry' on the Yadkin River in Forsyth, Davie and 
Padkin  Counties, S o r t h  Carolina, and the distribution units of which 
are to be located within the corporate limits of the city of High Point, 
and authorized the issuance of revenue bonds to aid i11 financing the 
costs thereof. 

"3. On March 20th, 1939, the Council of the City of High Point  
adopted a rrsolution entitled 'A Resolution to Amend a Resolution 
,\dopted ,\pril 27, 1938, Entitled ",I Resolution Authorizing the Con- 
struction of a Hydro-clectric Plant  and System by the City of High 
Point  for the Vse of the City and Consumers in the City, and authoriz- 
ing the Issuance of Revenue Bonds to Fii~arlce a P a r t  of the Cost," ' a 
copy of which is attached to the amended complaint of the intervening 
plaintiff, Duke Power Company. 

"4. On hlarch 20, 1939, the Council of the City of H igh  Point, 
adopted a re~olution entitled 'A Resolution Accepting License for the 
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High  Point  Hydro-electric Project Issued Pursuant to Order of the 
Federal Power Commission on March 10, 1939,' a copy of which is 
attached to the complaint of the intervening plaintiff, Duke Power 
Company, as 'Exhibit 11.' 

"5 .  The General Assembly of North Carolina on April 4th, 1939, 
adopted an  Act entitled 'An Act to Amend Chapter One Hundred and 
Seven of the Private Laws of One Thousand Nine Hundred and Thirty-  
one and All Acts Amendatory Thereof Relating to the Charter of the 
City of High Point,' whereby all of thcl powers and duties of the City of 
High Point  with respect to the establishment, acquisition, construction, 
improvement and operation of an  electric light, heat and power plant 
and system of the city, pursuant to the resolution adopted by the Council 
of the City of High Point  on April 27, 1938, was vested in the Board of 
I'ower Commissioners created by said Act. The defendants E. L. Briggs, 
F. Logan Porter, J. C. Siceloff, R. B. Terry and J. N. Wright are the 
duly qualified and acting members of said Board of Power Commis- 
sioners. 

"6.  Said resolution of the Board of Power Comniissioners of the City 
of H igh  Point, which repealed the resolution of tht: Council of the City 
of High Point  of March 20, 1939, accepting the license of the Federal 
I'ower Commission, was adopted by the Board of I'ower Commissioners 
of the City of High Point  in deference to the opinion of the Supreme 
Court of S o r t h  Carolina of April 17, 1940, and with the purpose and 
intent of complying with the terms of said opiniori, and with the judg- 
ment of the Superior Court for Guilford County entered pursuant to 
the opinion of the Supreme Court. The defendant3 City of H igh  Point  
and the members of the Board of Poww Commissioners now allege that  
the Yadkin-Pee Dee River in Nor th  Carolina is not navigable; that  i t  is 
subject to the sole jurisdiction of the State of Xor lh  Carolina; tha t  the 
proposed hydroelectric plant and system will hare  no effect, either detri- 
mental or beneficial, to the navigable capacity of the Pee Dee River in 
South Carolina, and will not affect the interests of interstate or foreign 
commerce. I t  is the intention of the City of High Point  and of the 
Board of Power Commissioners of the City of High Point  in good fai th 
to construct, maintain and operate the proposed hydroelectric plant and 
system strictly in  conformity with the laws of the State of Nor th  
Carolina. 

"On J u l y  17th) 1940, E. N. Knox, City Manager of the City of H igh  
Point ,  sent to the Federal Power Commission a t  Washington, D. C., 
copies of the resolution of J u l y  15th, 1940, repealing the acceptance of 
the Federal Power License, and, under date of Zuly 18th) 1940, the 
Federal Power Commission, through its Secretary, wknowledged receipt 
of said communication and of the enclosed resolution. 
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"7. Likewise, in deference to the opinion of the Supreme Court of 
April 17th, 1940, in this case, and after the rendition of the judgment 
of the Superior Court a t  the May 1940 Term, pursuant to the opinion 
of the Supreme Court, and in order to comply with the terms of said 
opinion and judgment, the Board of Power Commissioners of the City of 
H igh  Point  on J u l y  15th, 1940, adopted a resolution entitled '3 Reso- 
lution to Amend and Reenact a Resolution Adopted by the City Council 
of the City of High Point  March 20, 1939, Entitled "A Resolution to 
Smend a Resolution Adopted April 27, 1938, Entitled 'A Resolution 
Authorizing the Construction of a Hydroelectric P lan t  and System by 
the City of H igh  Point  for the Use of the City and Consumers in  the 
City, and Authorizing the Issuance of Revenue Bonds to Finance a P a r t  
of the Cost.' " ' Said resolution eliminated from the amendatory reso- 
lution of March 20, 1939, all reference to the Revenue Bond Act of 1938, 
and all provisions predicated upon or authorized by the Revenue Bond 
Act of 1938. By the adoption of said resolution of J u l y  15th, 1940, the 
Board of Power Commissioners of the City of High Point  has declared 
its intention that  the proposed hydroelectric project as to authorization, 
construction, maintenance and operation, as to the issuance of revenue 
bonds to aid in the financing thereof, and in all other respects, is predi- 
cated solely upon the Charter of the City of High Point  as amended, and 
the Revenue Bond Act of 1935. The Court's reference to the Charter 
of the City of II igh Point  is intended to include Chapter 65 of the 
Public-Local Laws of 1937, as amended by chapter 561 of the Public- 
Local Lams of 1937. I t  is the intention of the City of High Point  
and the Board of Power Commissioners, as disclosed by said amenda- 
tory resolution of Ju ly  15th, 1940, that  said project shall be author- 
ized, constructed, maintained and operated. and that  the revenue bonds 
for its financing shall be issued solely under the Charter of the 
City of High Point  as amended by said prirate Acts, and the Revenue 
Bond Act of 1935, and without availing themselres of any of the provi- 
sions or authority of the Revenue Bond Act of 1938. The project was 
originally authorized by resolution of April 27th, 1938, prior to the 
adoption of the Revenue Bond Act of 1938, and the resolution of April 
27th. 1938, was based upon authority contained in the Charter of the 
City of High Point  and the Rerenue Bond Act of 1935. B y  the amenda- 
tory resolution of Ju ly  15th, 1940, the City of High Point  and the 
Board of Power Commissioners hare  established the fact that  it  is their 
intention to construct, maintain, operate and finance said project under 
authority of the City Charter as amended, and the Revenue Bond Act 
of 1935, as originally contemplated. 

"8. At the time of the entry of the decree of the Superior Court as of 
June  30t11, 1939, and the decree of the May 1940 Term, entered pursuant 
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to the opinion of the Supreme Court, the propose11 hydroelectric plant 
and system was to be constructed, operated and maintained under the 
license from the Federal Power Commission, and subject to the provi- 
sions of the Federal Power Act. B y  resolution 3f April 27th) 1938, 
adopted prior to the acceptance of the Federal Power License, the City 
of H igh  Point  had authorized the construction, maintenance and opera- 
tion of said project solely under the laws of the Stale of S o r t h  Carolina. 
B y  the adoption of the resolution of Ju ly  15th) 1940, repealing the reso- 
lution accepting the Federal Power License, the City of High Point  and 
the Board of Power Commissioners have repudiated and disclaimed the 
Federal Power License, and it is now their intention to construct, main- 
tain and operate the project solely under the jurisdiction of the State of 
North Carolina. 

"9. At  the time of the entry of the judgment of (June 30th) 1939, and 
of the judgment of the May 1940 Term, pursuant to the opinion of the 
Supreme Court, the City of High Point  and the Board of Power Com- 
missioners were proceeding under the Revenue B o d  Act of 1938 in cer- 
tain respects. The project was first authorized under the Charter of the 
City of High Point  as amended, and the Revenue Bond Act of 1935, by 
resolution adopted April  27th) 1938, prior to the enactment of the Reve- 
nue Bond Act of August 13th) 1938. The provisions of the Revenue 
Bond Bet of 1938 were resorted to only by certain provisions of the 
resolution of March 20th, 1939 ; all of said provisions have been repealed 
b,y the amendatory resolution of J u l y  15th) 1940, above referred to. I t  
is now the intention of the City of High Point  and the Board of Power 
Commissioners that the project shall be constructed, maintained, operated 
and financed solely under the authority of the Charter of the City of 
High Point  as amended, and the Revenue Bond Xci of 1935. 

"10. Since the entry of the decree a t  the May 1940 Term of this 
Court, as above set forth, substantial and fundamental changes in the 
facts and in the resolutions and proceedings of the City of High Point  
have occurred, which authorize and control the acquisition, construction, 
maintenance, operation and financing of the proposed hydroelectric plant 
and system. 

"The Court, therefore, concludes as a matter of law: 
"1. Tha t  the City of High Point  has authorized construction, opera- 

tion and maintenance of the proposed hydroelectric plant and system 
under its Charter as amended, and under the Revenue Bond Act of 1935, 
the bonds authorized to be issued for the purpose of financing a part  of 
the costs of construction of said project to be issued under the authority 
of the Charter of the City of High Point as amended, and the R e ~ e n u e  
Bond Act of 1935. 
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"2. The Court further finds as a conclusion of law that  the City of 
High Point  is no longer proceeding in any of these respects under the 
Revenue Bond Act of 1938, but has so amended and modified its pro- 
ceedings as again to  predicate them upon the Charter of the City of 
H igh  Point  as amended, and the Revenue Bond Act of 1935, which was 
the authority for  the resolution of April 27th) 1938, and which resolu- 
tion originally authorized the construction of the project and the issuance 
of the necessary revenue bonds. 

"3. The Court further finds as a conclusion of law that  the proposed 
bonds will not constitute a general indebtedness of the City of High 
Point, but will be special revenue bonds, payable solely out of the reve- 
nues of the proposed project, and are within the provisions approved by 
the Supreme Court of Kor th  Carolina in Brockenbrough v. Board of 
Water Commissioners of Charlotte, 134 N .  C., page 1. 

"4. The Court further finds as a conclusion of law that  the provisions 
and covenants contained in the loan and grant  agreement between the 
City of High Point  and the Federal Gorernment as of February 13th, 
1939 (see record), as amended by the resolution of the Board of Power 
Commissioners of the City of High Point  adopted Kovember 7th) 1939, 
will not create a general indebtedness of the city, and said provisions 
and corenant likewise do not exceed the provisions approved in the deci- 
sion of the Supreme Court of North Carolina in  Brockenbrough v. 
Board of Water Commissioners of Charlotte, 134 S. C., page 1. 

"5. The Court further finds as a conclusion of law that  all the provi- 
sions and covenants of the bonds and of the resolutions of Bpril  27th, 
1938, as now amended, and all of the provisions and covenants of the 
loan and grant agreement of February 13th) 1939, as amended by the 
resolution of the Board of Power Commissioners of the City of High 
Point  as of November 7th) 1939, are fully authorized by the Charter of 
the City of High Point  as amended, and the Revenue Bond Act of 1935. 

"6. The Court further adopts and finds as a conclusion of law that  
since the City of High Point  is not proceeding under the Revenue Bond 
Act of 1938, but is proceeding under authority of its charter as amended, 
and the Revenue Bond Act  of 1935, it may lawfully construct, operate 
and maintain said plant and system without a certificate of convenience 
and necessity from the Public Utilities Commissioner of Xorth Carolina, 
and none of the limitations of the Revenue Bond Act of 1938 are appli- 
cable either to the construction or financing of the proposed project. 

"7.  The Court further adopts and finds as a conclusion of law that  the 
acceptance of the Federal Power License by the City of High Point  was 
ultra vires, and was so held by the Supreme Court of the State of North 
Carolina, and that  such acceptance was not binding on the City of High 
Point, and that the resolution of Ju ly  15th) 1940, of the Board of Power 



74 I N  T H E  S U P R E M E  COURT.  [219 

Commissioners of the City of H igh  Point  constitutes a rejection and 
disclaimer of the Federal Power License, and the Federal Power License 
no longer constitutes a part  of the proposed project. 
"8. The Court further adopts and finds as a conclusion of law that  

there have been substantial and controlling changes in  the facts since 
the entry of the judgment a t  the May Term, 1940, of this Court, and 
since the opinion and judgment of the Supreme Court, which would 
render the enforcement of said decree with respect to the proposed hydro- 
electric plant and system as now designed and planned, as to construc- 
tion, operation, maintenance and financing, as shown by said amended 
resolutions of the City of High Point, both unjust and inequitable, and 
the Court should, therefore, modify said decree so a,; no longer to restrain 
the defendants from proceeding with the construction, maintenance and 
operation of said plant and system, or the issuance and sale of its pro- 
posed electric revenue bonds. 

"I t  is, therefore, considered, ordered, adjudged and decreed by the 
Court : 

"That the decree entered a t  the May 1940 Term of Superior Court of 
Quilford County, pursuant to and in conformity with the opinion and 
judgment of the Supreme Court, as well as judgnieilt of J u n e  30th, 1939, 
shall not be deemed to restrain or prohibit and no longer shall restrain 
or prohibit the defendants (including the City of H igh  Point )  from 
proceeding with the acquisition, ownership, coi~struction, operation, 
maintenance and financing of the proposed hydroelectric plant and sys- 
tem, or the issuance of the proposed revenue bonds to aid in financing 
the costs thereof, or from doing other acts reasonably necessary to carry 
out said purposes, within the limitations set forth 'selow. 

"It is further adjudged that  this judgment is not intended to authorize, 
and shall not be construed to authorize, the City of High Point, its 
officers, agents or  employees to acquire, construct, maintain or operate 
the proposed hydroelectric plant and system subject to the terms of the 
Federal Power Act, or subject to any license of the Federal Power 
Commission heretofore or hereafter issued, or subjwt to the jurisdiction 
or control of the Federal Power Conlmission. 

"This the 5th day of September, 1940, This cause having been first 
heard a t  the August 5 Term of this Court and being held under advise- 
ment until this term. Zeb V. Settles, Judge Presiding." 

The policy of the State is set forth in the following statutes-N. C. 
C'ode, 1939 (Michie), see. 2807: "The> city may cwn and maintain its 
own light and waterworks system to furnish watw for fire and other 
purposes, and light to the city and its citizens and to any person, firm 
or corporation desiring the same outside the corpoi8ate limits, where the 
service is available, and shall in no case be liable for damages for a 
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failure to furnish a sufficient supply of either water or light. the 
governing body shall have power to acquire and hold rights of way, 
~vater  rights, and other property, within and ~vithout the city limits." 

Section 2832 goes into the needs of municipality, including electric 
lighting systems. "Any city shall have the right to acquire, establish, 
and operate waterworks, electric lighting systems, gas systems, schools, 
libraries, cemeterie., market houses, wharres, play or recreation grounds, 
athletic grounds, parks, abattoirs, slaughterhouses, sewer systems, gar- 
bage and sewerage disposal plants, auditoriums or places of amusement 
or entertainment, anti armories. The city shall have the further right to 
make civic survey of the city, establish hospitals, clinics, or dispensaries 
for the poor, and dispense milk for babies; shall have the power to estab- 
lish a system of public charities and benevolences for the aid of the poor 
and destitute of the ci ty;  for the welfare of risitors from the country and 
elsewhere, to establish rest rooms, public water-closets and urinals, open 
sales places for the sale of produce, places for hitching and caring for 
animals and parking automobiles; and all reasonable appropriations 
made for the purposes above mentioned shall be binding obligations upon 
the city, subject to the provisions of the constitution of the state." 
Public Laws 1917, ch. 136. 

The municipality has the power to purchase electricity for its own 
use and the use of its citizens, and vhere it is authorized by general 
and special statutes to purchase current from a power company and to  
resell and distribute it a t  a profit to its citizens and to those within the 
three-mile zone therefrom, the grant  of power to do so is effective in lam 
under the authority of the Legislature to grant municipal corporations 
any powers which promote the welfare of the public and the communities 
in which they are established unless prohibited by the organic law. 
Holmrs 2.. Fr~yetterille, 1 9 i  S. C'., 740 (741). 

The defendants contend: "Since the City is now clearly proceeding 
only under its charter and the Revenue Bond Act of 1935, no certificate 
of conrenience and neeewity is required." There are two Revenue Bond 
Acts in S o r t h  Carolina under which the City could proceed. One is the 
Revenue Bond Act of 1935 and the other is the Rerenue Bond Act of 
August, 1938. The Revenue Bond Act of 1935, by its terms, expired in 
1937. Howerer, two amendments to the Charter of the City of High 
Point, Chapters 65 and 561  of the Public-Local Laws of 1937, provided 
that  the City of High Point  might continue to exercise the powers con- 
ferred by the Rerenue Bond Act of 1935. notwithstanding any time 
limitation upon the exercise of said powers contained in that  Revenue 
Bond Act, and that  the City was authorized to issue within a period of 
four years from February 15, 1937, revenue bonds under the 1935 
Revenue Bond Act for anv purpose for which the City was authorized 
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by any other law to issue bonds. The Revenue Bond Act of 1938 was 
ratified August 13, 1938. I n  most respects, its provisions are substan- 
tially the same as those of the Revenue Bond Act of 1935. I t  was neces- 
sary to enact another revenue bond act in 1938 because the old one had 
expired and because the State itself and many of it3 municipalities were 
anxious to obtain the benefits of PWA grants and loans. The chief 
difference in the two acts is contained in Section 9 3f the Revenue Bond 
Act of 1938, which provides in effect that any municipality proceeding 
under  that  act should obtain a certificate of convenience and necessity 
from the Utilities Commissioner before constructing a gas or electric 
plant. Section 10 of the Revenue Bond Act of 1938 provides that :  
" T h e  powers conferred b y  this  article shall be in addition and supple- 
mental  to, and not i n  subst i tuf ion for; and the l i ? ; d a t i o n s  imposed b y  
this article shall not affect the powers conferred by  a n y  other general, 
special or  local law." (Italics mine.) 

Section 12 of the Revenue Bond Act of 1935, C. S., 2669 (12)) pro- 
vides that:  "It shall not be necessary for any municipality proceeding 
under  this  A c t  to obtain any certificate of convenience and necessity 
. . . from any bureau, board, commission . ., except the ap- 
proval of the Local Government Commission as required by the Local 
Government Act." (Italics mine.) 

The record discloses that the consent of the Locril Government Com- 
mission was obtained. 

This project was authorized on 27 April, 1938, bath as to construction 
and issuance of bonds under the charter of the city of High Point and 
the Revenue Bond Act of 1935, because the Revenue Bond Act of 1938 
had not been adopted. After the adoption of the Revenue Bond Act of 
11338, the city amended its bond resolution, not with respect to the 
authorization of the project, but only with respect to certain provisions 
relating to the terms of the bonds. The city has now amended the 
resolution of 20 March, 1939, so as to eliminate every provision that can 
be said to be based on the 1938 Revenue Bond Act, and so as to recite 
the city charter and the Revenue Bond Act of 1935 only as authority, 
and has reenacted the amendatory resolution of 20 March, 1939, as 
amended "pursuant to authority of Article 2-a of the Charter of the 
City of High Point." 

The city is not now proceeding under the Revenue Bond Act of 1938, 
is not availing itself of any of the powers contained in that act;  there- 
fore, does not require the certificate of convenience and necessity, which 
is necessary only  for municipalities proceeding under the 1938 Act .  

As I understand the opinion on the former appeal, it only held that the 
city was then proceeding under the Revenue Bond Act of 1938 and 
therefore the certificate was required. The Court clid not hold that the 



N. C.] FALL TERM,  1940. 77 

city could n o t  proceed under the Revenue Bond Act of 1935, and its 
Charter, but only that  i t  was  proceeding under the 1938 Revenue Bond 
Act. The question did not and could not arise whether the bonds could 
be issued under the Revenue Bond Act of 1935. Now, the city has 
amended its bond resolution so that  it is in fact proceeding under the 
Revenue Bond Act of 1935 and the citv charter. The law of the case is 
unchanged, but it does not apply to the present fact situation. 

As I understand, the majority opinion of this Court is to the effect 
that  defendant has followed the chart set forth in the last opinion of this 
Court and practically complied with its pronouncements except that  the 
city of High Point  "could not lawfully proceed with the undertaking 
without first obtaining a certificate of convenience and necessity from 
the Public Utilities Commission of the State of North Carolina." 

Defendant, city of High Point, contends that  under its charter and 
Revenue Bond Act of 1935, it is not necessary for a municipality to 
obtain a certificate of convenience and necessitv. This contention was 
sustained by the court below, in which I agree. 

I f  the city of High Point  had to obtain a certificate of convenience and 
necessity, this must be obtained from the Utilities Commission ( N .  C. 
Code, supra,  sec. 1037 [ d l )  : " S o  person, or corporation, their lessees, 
trustees or receivers shall hereafter begin the construction or operation 
of any public utility plant or system or acquire ownership or control of, 
either directly or indirectly, without first obtaining from the Utilities 
Commissioner a certificate that public convenience and necessity requires, 
or will require, such construction, acquisition, or operation: Provided, 
that  this section shall not apply to new-construction in progress a t  the 
time of the ratification of this act, nor to construction into territory 
contiguous to that  already occupied and not receiving similar service 
from another utility, nor to construction in the ordinary conduct of 
business. T h e  ut i l i t ies  c o m m i s s i o n w  is  hereby empowered to  m a k e  rules 
governing the  appl icut ion for, and  the  issuance of such  certificates of 
public contrenience and necessity." (Italics mine.) 

This section is not applicable to an electric membership corporation, 
organized under the provisions of sec. 1694 (7-28). And by reason of 
the provisions of section 1694 (28) of the statute under which i t  was 
organized, there was no error in the holding of the lower court that  the 
defendant electric membership corporation was not required, before 
beginning the construction or operation of its facilities for serving its 
members by furnishing them electricity for lights and power, to obtain 
from the Utilities Commissioner of North Carolina a certificate that 
public convenience and necessity requires, or will require, the construc- 
tion and operation of said facilities by said defendant. L i g h t  Co .  v. 
Electr ic  Membersh ip  Corp.,  211 N .  C., 717 (720). The defendants con- 
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tend that  certificate of convenience and necessity js not applicable here. 
The statutes on which it relies do not so require. [f it  was not required, 
the city of High Point, in not obtaining the certificate, was not acting 
u l f r u  c ires ,  or beyond its powers. I do not think that  the Duke Power 
Company, or the intervening plaintiffs, are proper parties who are 
permitted to raise this objection. The Vtilities Commissioner represents 
the sovereign. N. C. Code, supra ,  sec. 446: "Every action must be 
prosecuted in the name of the renl par ty  in interesi," etc. The plaintiffs 
are not the real parties in interest. The Duke Power Company, and the 
interveners, as taxpayers, under our decisions, arc permitted to inquire 
into certain illegal conduct effecting a taxpayer. Bnrbee 1). Comrs .  of 
Wake, 210 N. C., 717. 

I can find no authority for plaintiffs. Duke Power Company, or the 
interveners, taxpayers, to act for the sovereign State in forcing the 
defendant city of High Point, if i t  was required to do so, to obtain a 
certificate of convenience and necessity. Until twough the sovereign, 
the State proceeds, this action does not present t ~ i s  aspect of the case 
for the Court's determination. 

I n  8. c. S c o t t ,  182 S. C., 865 (869), W a l k e r ,  J . ,  said for the Cour t :  
('We then have a case, in the name of the State upon the relation of its 
Attorney-General and D. H. NcCullough against the defendants, to enjoin 
the violation by the latter of the law creating them, wherein it is alleged 
that  they have committed an u l t ra  vires act, and to the extent that ,  if 
they pay their expenses in the doing of the a l l eg~d  unlawful act, they 
will misapply the trust fund established by the statute for the lawful 
costs and expenses of the board, and thereby are diminishing the amount 
which should go into the public treabury by the tepms of the law, which 
provides in C. S., 7019, that after paging expenses, 'Any surplus arising 
shall, a t  the end of each year, be deposited by the breasurer of the board 
with the State Treasurer to the credit of the general fund.' C. S., 1143, 
entitled 'Actions by the Attorney-General to prevent u l t ra  t i r e s  acts 
by corporations,' provides: I n  the following cases the Attorney-General 
may, in the name of the State, upon his own information, or upon the 
complaint of a private party, bring an action against the offending 
parties for the purpose of-1. Restraining by inj.mction a corporation 
from assuming or exercising any franchise or transacting any business 
not allowed by its charter. 2. Restraining any p?rson from exercising 
cborporate franchises not granted, . . ." "To restrain corporations 
from u l f r u  v ires  acts and which was applicable where purpose was not 
to dissolve a corporation, as under section 1187, b ~ t  to preserve it in its 
functions without abuse of its powers, Afforney-1C;eneral v. R. R., 28 
N. C., 456. This section embodies provisions of Rev. Code, ch. 26, see. 
28;  Rev. Statutes, ch. 26, see. 1 0 ;  Aclts of 1831, ch. 24, see. 5, which 
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authorize injunction proceedings in a court of equity. The  authority, 
given by statute, as approved by this Court, would seem to be ample 
justification for  granting the relief prayed for by plaintiff in this action. 
T h e  Attorney-General i s  doin,q only  tchat the statute permits h i m  to do i n  
the interest o f  the public, of his  own motion,  or u p o n  the complaint of a 
private party." (Italics   nine.) Cpon motion in the above case, the 
Attorney-General was made a party, which v a s  held legal and gave the 
Court jurisdiction. 

I n  Singer & Sons  c. I'nion Pacific Railroad Co., 6 1  Sup. Ct. Rep., 
254, U. S. Law Ed., 4089 (No. 34, decided 15 December, 1940), it  is 
held: "Gnder see. 1 (18) of the Interstate Commerce Act an  extension \ ,  
of a line of railroad may not be constructed by a railroad subject to the 
Act, except upon the issuance by the Interstate Commerce Commission 
of a certificate that  the extension is required by public convenience and 
necessity. I-nder see. 1 (20) any party in interest may maintain a suit 
to enjoin construction of an extension not approved by the required 
certificate. But a property owner, conducting a business served by a 

market, which will be adrersely affected by diversion of traffic 
and customers to a new market to be served by the allegedly illegal 
extension, is not a party in interest within the meaning of sec. 1 (20). 
. . . T h e  i n t ~ r e s t s  of merely private concerns are a m p l y  protected 
even though they  must  be channelled through the Attorney-General or 
the Interstate Commerce Comlmission or a s f a f e  commission." (Italics 
mine). 

The question is jurisdictional. I11 Rental Co. v.  Justice, 211 K. C., 
54 ( 5 5 ) ,  we find: " In  speaking of section 55 of the Code of Civil Pro- 
cedure, which was substantially the same as C. s., 446, R u f i n ,  J., says: 
'Tnder The Code there is no middle ground; for whenever the action 
can bc brought in the name of the real party in interest, i t  mus t  be so 
done.' Xoyers v. Gooch, 87 N.  C., 442. A real party in interest is a 
party who- is benefited or injured by the judgm&t i n  the case. An 
interest which warrants making a person a party is not an  interest in 
the action inrolred merely, hut some interest in the subject matter of 
the litigation. The real party in interest in this action is the Life 
Insurance Company of Virginia and not its rental agent, the Choate 
Rental Company, and it was, therefore, error to charge the jury that 
under all the evidence they should answer the issue in the affirmative." 

The real party in interest here is the sovereign, acting through the 
Attorney-General or the Utilities Commissioner. 

I n  Branclz I * .  Houston.  44 S. C., 86 (87),  Pearson, .J., said:  "The 
distinction is this:  I f  there be a defect-e.g., a total want of jurisdiction 
apparent upon the face of the proceedings, the court will, of its own 
motion, 'stay, quash, or dismiss' the suit. This is necessary, to prevent 
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the court from being forced into an  act of usurpation, and compelled to 
give a void judgment. F o r  if there be no plea to the jurisdiction, and 
the 'general issue' is not pleaded (without which there cannot be a judg- 
ment of nonsuit), unless the court can stay, quash, or dismiss the pro- 
ceedings, it  must, nolens volens, go on in an act of usurpation and give a 
void judgment, which is against reason. So  ex necessitate, the court 
may, on plea, suggestion, motion, or ex mero motu, where the defect of 
jurisdiction is apparent, stop the proceeding. Tidd, 516, 960." liender- 
son County c. Smy th ,  216 X. C., 421 (423-4). 

I n  the previous hearing of the instant case this question was not 
raised, though numerous others were. Nor is hhis question properly 
raised on this record. This Court is without jurisdiction to pass upon 
a question not properly before it on appeal. Const. of North Carolina, 
Art. I V ,  see. 8. 

I f  there is any wrong done to the sovereign, the State, by the defend- 
ants' not obtaining a certificate of convenience and necessity, the Utilities 
Commissioner or the Bttorney-General alone are empowered to inquire 
into the violation of the statute-if there is such. The Duke Power 
Company and the interveners cannot substitute themselves and do what 
the siveEeign is required to do. 

I n  McCormick v. Proctor, 217 N.  C., 23, the majority opinion holds: 
The  general rule is that  courts of c>quity will not interfere with the 
enforcement of the criminal laws of the State through injunctive pro- 
cedure, but will remit the person charged to setting up his defense or 
attacking the constitutionality of the statute in a prosecution thereunder. 

The only exceptions are wken it "is necessary to protect effectually 
property rights and to prevent irremediable injuries to  the rights of 
person." There are no rights of person involved f,ere and in the present 
case the plaintiffs have no property rights to efflxtually protect. The 
State, through its Attorney-General and Utilities Commission, are the 
only ones to question the failure to obtain a ('certificate of convenience 
and necessity." 

28 Amer. Jurisprudence, sec. 163, zit p. 253, in part, says: "Persons 
or corporations seeking to restrain acts of public corporations or officials 
must have sufficient title or interest to enable them to maintain the suit. 
Suits for the protection of public rights are ordinarily brought by the 
Attorney-General." 

I n  Merrimon v. Paving Co., 142 N .  C., 539 (54B), Connor, J. (Henry  
G.),  said : "Municipal corporations would find themselves embarrassed 
a t  every point of their activity, unless protected by some such restraint 
upon suits by the citizens. Officious intermeddlers or interested com- 
petitors could easily prevent all corporate action i f ,  without notice to the 
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corporation or its governing body, courts entertained such suits." 
Wheeler v. Bank, 209 N. C., 258 (260) ; 124 A. L. R., p. 574 (585). 

The sovereign is interested in all its citizens and corporations to see 
that all have equal rights and opportunities. The plaintiff, Duke Power 
Company, and the interveners are interested alone in their private busi- 
nesses. I t  is for the sovereign and not them to act, if defendants' action 
is ul fm cires on this phase of the controversy. Korth Carolina ranks 
first in developed water power of all Southern States and fourth in the 
nation. Industries and homes should have as cheap electricity as feasi- 
ble, always realizing that  those who have invested their money in their 
businesses should have and are entitled to a just and fa i r  return on the 
investment. At  no time should we kill the goose that  lays the "golden 
egg." The production of power, in industries and the home, by wood 
fuel is a thing of the past. Coal has to be imported and we have fortu- 
nately in the State vast water power possibilities for electricity. 

I t  is a matter of common knowledge that  dozens of Nor th  Carolina 
municipalities own their own water and electric power plants; some in, 
and others outside of city limits. This power is granted by the General 
Assembly and therefore legal. The city of High Point has a population 
of 38,495. I t  has splendid manufacturing enterprises, including the 
manufacture and display of furniture, which is only excelled by one 
other city in the nation;  and a pay roll each year of millions of dollars. 
The estimated cost of the project is $6,492,600, of which $2,921,600 will 
be a grant from the Federal Government, PWA, and the rest from pro- 
ceeds of the sale of revenue bonds. The plant will have a capacity of 
21,000 kilowatts, and will deliver a t  High Point  approximately 49,000,- 
000 kilowatt hours per annum. The consumption of electricity in the 
city of High Point  in the year preceding June,  1939, was approximately 
44,500,000 kilowatt hours. 

This is the fourth time this case has been in this Court and the litiga- 
tion has been pending for years. The defendant has the legislative 
authority to build this project and has already invested a large sum of 
money in the preliminary stages. The purpose is to get a larger volume 
of, and cheaper, electricity for all the people of High Point. Perhaps 
nothing is now more important than water and electricity for a city. 

I n  XcAllisfer I ? .  Pryor, 187 N .  C., 832 (1924), speaking to the subject, 
it  was said a t  pp. 835-6: "Electric appliances are becoming more in use 
each day. The old methods are giving way to the new. These appli- 
ances are used for ironing, cooking, washing, heating, etc. The North 
and South Carolina Public Utility Information Bureau states that there 
are now some 52 electric appliances that  can be used in the home and 
elsewhere, such as electric ranges, bake ovens, sewing machine motors, 
washing machines, churns, disk stoves, dish washers, fireless cookers, 
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fans, grills, ironing machines, etc. Many new uses will be discovered. 
These appliances can be purchased a t  all the leading electric power 
stores. These appliances have been of great benefit and use, saving of 
time and money, to the women in the homes and in other places." since 
the above decision, still newer uses have come into existence. The  manu- 
facturers of the State are now almost entirely dependent upon electricity 
for power; old methods are discarded. I do not question the good fai th 
of the plaintiffs who brought this action. I t  is tlieir duty as trustees to 
look after the interest of their properties and stockholders. May I be 
so bold as to say that  the Duke Power Company has done a great work 
in Nor th  and South Carolina, through efficient officials and able attor- 
neys, to build u p  the States, encourage old and new industries that  have 
large pay rolls, a n d  give employment to an  army of bread-u mners .  ' We 
have a large State, with vast water power possibilities. I t  is of interest 
to home-owners, manufacturers and others to have as cheap electricity as 
is reasonable, but i n  getting this it is important not to cripple going 
concerns. Competition is the life of trade. The door should be open to 
all, as f a r  as possible, to use this God-given power for all the of 
the State. There is abundant room for everybody. " " 

I concur in the majority opinion except in so f a r  as it deals with the 
question as to who may challenge the power of the city and the question 
of certificate of convenience and nec3essity. As to these, I think the 
contention of defendant, city of High Point, is correct, and that  the acts, 
under which it is operating, do not require such st certificate. Further,  
the plaintiffs have no authority in this illjunction proceedings (equitable 
in its nature) to challenge High Point's power to proceed with the proj- 
ect. I f  the authority of the city of High Point  to proceed is to be 
questioned, it is the duty of the Utilities Commissioner or the Attorney- 
General to raise this question. Jurisdiction cannot be granted by con- 
sent. The  above public officers may conclude that there is nothing 
appearing on the record that  requires interference if so the Utilities 
Commissioner may quickly grant  the license so that  this project may go 
forward-giving employment to thoi~sands of workers and providing 
perhaps cheaper electricity for all of the people and going concerns of 
High Point. This seems to be the object and the General ,Issembly has 
granted the authority. 

Fo r  the reasons given, I think the judgment of the court below should 
be affirmed, the injunction vacated, and the project permitted to proceed 
in accordance with the judgment. 

SEAWELL, J., dissenting: After a candid examination of the present 
case and those which have preceded it (Williamson 1.. High Poinf, 213 
N. C., 96, 195 S. E., 90;  Williamson 1 , .  High Poi? f ,  214 N. C., 693, 200 
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S. E., 388; illcGuinn v. High Poinf, 217 N .  C., 449, and parallel cases 
of Yadkin County v. High Poinf, 217 N. C., 462), and of the laws, 
proceedings, and resolutions through which, from time to time, the 
defendant municipality has sought to remove any legal impediments 
pointed out by this Court, I am conrinced that the matter has been 
removed from the field of substantial objection into a territory largely 
technical. I n  my  judgment the questions now raised do not present any 
principles of law or procedure of such value that  they must be preserved 
a t  all costs; none, in fact, of sufficient force to overcome the presumption 
in favor of the correctness of the decision in  the lower court. 

Counsel for the plaintiffs have not fought without a measure of suc- 
cess. They have been instrumental, a t  least, in reducing the High Poiilt 
project down to universally recognized standards of lnunicipal necessity, 
both territorially and in concept of purpose. They ha re  aided in pre- 
venting the expropriation of control of a State-created municipality to 
Federal jurisdiction. They have removed the city of H igh  Point  as a 
potential competitor for business from the general public. T o  further 
reductions or restrictions, or total defeat of the project, I do not believe 
the interveners entitled, either in morals or in law. They now stand 
opposed to the city's purpose to provide electric current for  its own 
inhabitants within its own territory, to acquire and conduct facilities for 
that purpose of the same character and kind that other municipalities 
of the State now possess and freely enjoy without question as to their 
powers. The objections now advanced to justify this position relate to 
supposed defects of procedure and not to anything inherent in the project 
itself which would render i t  ulfra vires, or which might necersarily prore 
detrimental to the public or to any taxpayer as such. And from the 
procedural point of view, into which the controversy has now drifted, 
the objections are without merit. 

Certainly the want of a certificate of conrenience and necessity is not 
a technical matter, if the law should require such a thing in  order to 
license the municipality to supply its inhabitants with a public service 
specifically authorized by the general laws, as well as by its own charter, 
and considered so necessary to decent government that  the financing is 
not required to be referred to the electorate. Wil l iamson  v. ITigh Poinf, 
supra; Ellison c.  Williamafon, 152 X. C., 147, 67 S. E., 255. But  i t  
would be passing strange if the law did require it. The result would be 
to make the city of High Point  unique amongst the municipalities of 
the State, none other of which is subjected to such license and super- 
vision with r ~ s p e c t  to a service rendered its own inhabitants, or the 
acquisition and conduct of facilities therefor. I t  would strike down the 
~ r i n c i p l e  of local self-government, violate a State policy of more than 
150 years standing, and would discriminate against a municipality and 
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the citizens thereof by withholding from them t l e  exercise of govern- 
mental powers intended for their welfare and comfort, freely enjoyed by 
a11 other such ~ o l i t i c a l  subdivisions of the State, without the proposed 
suzerainty. Any construction of ~ e r t i n e n t  statutw, either singly or in 
combination, which brings about such a consequenze, must be supported 
by reasons sufficiently compelling. 59 C. J., p. 868, section 574, and 
oases cited. N o  such reasons are to be found in the record. 

When the municipality was more ambitious i n  its designs, intending 
to serve the general public outside its own territory and take its proprie- 
t a ry  profit, i t  was fa i r  and just, if not within the intendment of the 
statute, tha t  i t  could do so only upon such condition3 as applied to private 
enterprises with which i t  sought to come into competition. Bu t  that  is 
water under the bridge. The Court decided that  the city had no right 
to  engage in  such an enterprise under the restriciive prorisions of the 
1935 Revenue Bond Act, section 3. W i l l i a m s o n  L*. H z g h  P o i n t ,  214 
N.  C., 693, 200 S. E., 388; H o l m e s  v. Faye t f ev i l l e ,  197 N .  C., 740, 150 
S. E., 624. Cessat rat io ,  cessat lex.  

I have never believed that  the 1938 Revenue Bond Act a t  any  time 
intended that  a municipality availing itself of its privileges should be 
c.ompelled to obtain from the Utilities Commiss oner a certificate of 
convenience and necessity with respect to any projtct it  might undertake 
under powers already conferred upon it by the general law. But  that 
question is unimportant to the decision of the present appeal, and fur-  
ther consideration of it will but confuse the issue. We may as well leave 
this matter as i t  is, and pass to other ground. 

The city of High Point, perforce, accepts the ruling of X c G u i n n  z!. 
H i g h  P o i n f ,  supra ,  construing the 1938 Revenue Elond Act and striking 
down the exceptive provision with respect to its project. I t  rests its 
case here on the availability of the 1935 Revenue Bond Act to meet its 
present needs, and upon the choice which it has IY ade, through what it 
regards as valid municipal action, to proceed with the financing of its 
electric power project through the provisions of that  act. Fo r  that 
purpose the 1935 Revenue Bond Act is incorporated, by sufficient refer- 
ence, into the city charter. Public-Local Laws of 1937, chapter 65 and 
chapter 561. And the High Point  Power Commiss;ion, created by chap- 
ter 600, Private Laws of 1939, and succeeding to the powers of the city 
council with respect to this project, has, by appropriate resolution, 
15  July,  1940, adopted this act as authority for its proceeding, and 
purposes to issue its bonds thereunder. 

This the Court, in the main opinion, says cannot be done. rind here, 
for  convenience, I quote the pertinent part of the statute at which the 
argument of the Court is aimed: 
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"Sec. 2. All of the powers and duties of the City of High Point, 
North Carolina, with respect to the establishment, acquisition, construc- 
tion, improvement and operation of an  electric light, heat and power 
plant and system of said city pursuant to the resolution adopted by the 
Council of the City of H igh  Point  on April twenty-seventh, one thousand 
nine hundred and thirty-eight, and amendments thereto, shall be vested 
in  and exercised by the Board of Power Commissioners, in the name of 
the City of High Point, and all resolutions and acts of the Council of 
the City of High Point  prior to May first, one thousand nine hundred 
and thirty-nine, with respect to the said electric light, heat and power 
plant and system shall be deemed and considered as acts of said Board 
of Power Commissioners." 

The obvious purpose of the reference to the resolutions as intending 
only to identify the project herein undertaken and to distinguish i t  from 
an  electric distribution plant already existing, which, under the law, 
section 3, is still left under the control of the city council, is ignored. 

I t  is held in the opinion that  the phrase "pursuant to the resolution 
of April 27th, 1938, and amendments therefo," must be confined to the 
resolution of 27 April, 1938, and the one amendment made thereto-the 
resolution of 20 March, 1939-which latter refers to the 1938 Revenue 
Bond Act requiring a certificate of convenience and necessity. As we 
have seen, the Revenue Bond Act of 1935, to which the first resolution 
above mentioned referred, requires none. The opinion does not go so 
f a r  as to hold that  the language used in the statute is not sufficiently 
broad and apt  to include, prospectirely, all amendments which might be 
made under sufficient authority. Such a conclusion would be obviously 
specious and untenable. The conclusion is based upon an  alleged want 
of authority in the board of power commissioners to act in the premises 
a t  all or make any further amendment. 

I t  is clear that  the restriction of the 1938 Revenue Bond Act, referring 
to a certificate of convenience and necessity, has no application except 
to a procedure under that  act, and is not intended to affect powers-given 
to municipal corporations under other laws, general or  special, when no 
resort is had to this particular Bond Act for financing. Neither does 
the act creating the High Point  Board of Power Commissioners mention 
any such condition or restriction on the powers i t  purports to transfer 
from the city council to that  body. Whence, then, comes the condition 
or restriction which the majority opinion attaches to that  power? What 
renders them powerless to amend or rescind the resolution of 1939 and 
adopt the 1935 Revenue Bond Act as authority for financing their elec- 
tr ic  power project 1 

The reasoning upon which the opinion in chief stops the clock a t  this 
point and freezes the situation with the 1939 resolution in force and 
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denies to the board of power commissioners the power to rescind or 
amend i t  rests upon a very simple speculation which is made' regarding 
the intention of the Legislature. I f  i s  thought tha t  the Legislature 
u~ould  never haze  given to  the board of power com~nissioners  such uncon- 
trolled power as the act confers without  the supemision of the Utilities 
Commissioner, since t h e y  are not responsible to  the electorate-fhat i s ,  
they  are not  elecfive oflicers. This is further supported by the suggcs- 
tion that since the Federal Government requires a license with regard to 
navigable streams within its jurisdiction, why is it not the policy of the 
State to require such license and supervision with regard to nonnavigable 
streams wiihin its jurisdiction? This is remarkrible, since we are not 
discussing the requisites of procedure under the 1938 Revenue Bond Act, 
but the power of the board of power commissionerri to proceed under any 
act available to the municipality. 

I do not think we can reach a proper construction of the act creating 
the board of power commissioners and conferring powers upon it as a 
municipal agency by piling the Pelion of surmise upon the Ossa of 
conjecture. "The Court cannot indulge in speculation as to the prob- 
able or possible qualifications which might have bt.en in the mind of the 
Legislature." 59 C. J., p. 955; Dean 7,. Bell ,  230 N. Y., 1, 128 N. E., 
897; G'reer 2'. Kansas C i t y  C .  C.  &. S f .  J .  Rai lway  C'o., 286 Mo., 523, 
228 S. W., 454. The meaning of the law must be found within its terms; 
H u n t  z .  Ezire, 188 N. C., 716, 125 S. E., 484; A b e r n e f h y  v .  Commis-  
sioners, 169 h'. C., 631, 86 S. E., 577; Sta te  a. Leuch, 156 Wis., 101, 
144 N. W., 290; Cnited States  1'. Sfandard  B r e w e p y  Co., 251 U. S., 210, 
64 L. Ed., 229; and the situation to which it is to be applied. Bla ir  
2'. f l e w  Hanocer  County ,  187 N .  C., 488, 122 S. E., 298; B o w m a n  1.. 

Industrial Commission, 289 Ill., 126. We must credit the Legislature 
with a knowledge of the English language and with the ability to make 
its meaning clear through the terms i t  employs in the statute. And its 
silence upon such an important matter is significant. The law is written 
primarily for the people who administer it, not for courts. For this 
reason, it is my thought that the Legislature would not have sent out 
this law, plain enough as it is for the understandmg of the administra- 
tional officers for whom it is made, accompanied, so to speak, by a rider 
upon the winds, with a cryptic message which car only be unriddled by 
the astute minds of learned men. 

A more practical examination of the statute thus challenged is in order, 
to see whether, upon such an hypothesis, it can be made to mean what it 
does not say. 

I t  cannot be disputed that if the city council were still functioning 
with relation to this project it would still have power to pass the resolu- 
tion, basing its finaniing on the 1935 Act, as the substituted power com- 
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mission has attempted to do. The  spectacle of a municipality choosing 
the more favorable and liberal source as authority for the exercise of its 
powers may be disconcerting, but i t  is not per se unlawful; and this 
Court would not undertake to coerce the city in its choice, while acting 
under such plenary power, unless i t  intended to exhibit a bad example of 
government by injunction in intermeddling with the administrational 
affairs of the city by usurping a discretion which the law has wisely left 
within the exclusive province of the city authorities. I t  becomes a 
question, then, whether the statute, in substituting the board of power 
commissioners for the city council, succeeded, as was its apparent pur- 
pose, in securing a n  uninterrupted flow of power and function from the 
one to the other-transferring all the power which the city council itself 
had-which would, indeed, be adequate to  take over the project in its 
initial stages, as i t  is, and carry it on to completion, making such pro- 
vision for its financing as the city council itself might have done. 

The  statute itself, construed contextually and as a whole, leaves no 
doubt that  i t  was intended to vest in the board of power commissioners 
all the power which the city council had with reference to the electric 
power project. 

Returning, then, to the speculations as to legislative intent upon which 
the majority opinion critically hinges its conclusion, i t  is one of the 
fundamental rules of construction that  "the Court cannot attribute to 
the Legislature an  intent which is not in any way expressed in  the 
statute." 59 C. J., p. 958, section 570, and cases noted. '(The intention 
of the Legislature in  enacting a law is the law itself." Justice Adams 
for the Court in Hunt v. Eure, supra. Edwards v. Xorton, 92 Texas, 
152, 153, 46 S. TV., 792; Cheney v. Cheney, 110 Me., 61, 63, 85 A., 387. 
Speculation as to the reasons or motives of the Legislature is of little 
value, even when there are doubts in the statute to be cleared up. When 
they are indulged to the extent of imposing upon a statute drastic condi- 
tions wholly foreign to its terms, it becomes judicial legislation; Sorman 
v. dusbon, 193 N .  C., 791, 793, 138 S. E., 162; S. v. Bell, 184 N .  C., 
701, 115 S. E., 190;  S. v. Brtrco, 150 Pu'. C., 792, 796, 63 S. E., 673; 
Hubbard 1, .  Dunn, 276 Ill., 598, 115 Tu'. E., 210; Commonwealth v. 
Acker, 308 Pa., 29, 162 ,I., 159;  and we are forcibly reminded that  i t  is 
the prerogative of the Legislature, not of this Court, to engraft limiting 
conditions upon the powers it confers upon a municipal agency with 
respect to its essential governmental duties. 

Moreover, the attitude of mind attributed to the Legislature toward 
the High Point  Board of Power Commissioners is refuted by the long 
established policy of the Legislature with respect to such municipal 
agencies. I n  the orderly distribution of political powers, particularly 
those of government, the State has not regarded the Utilities Commission 
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as a general board of control, or  a suitable body to license or supervise 
either State or  municipal agencies to whom has been entrusted, in no 
matter how small a measure, the duties of government, and some degree 
of the State's sovereignty. The  Legislature has never required such 
supervision because the members of the boards, or agencies, were "not 
responsible to the electorate." The State went aci f a r  in that  direction 
as i t  thought sound policy would permit when it created for the fiscal 
control of counties and municipalities the Local Government Commis- 
sion, whose official approval, we find from the record, has already been 
sought and obtained. 

Out of scores of instances I might list in which the Legislature has 
forgotten to place municipal agencies under the C tilities Commissioner, 
although the members were not "responsible to the electorate," I might 
mention the Morehead City Por t  Commission, chapter 75, Private Laws 
of 1933; Webb v. Port Commission, 205 N .  C., 6163; the many housing 
authorities constituting municipal agencies appointed under the State 
Housing Act, chapter 456, Public Laws of 1935; Wells c. Housing 
Authority, 213 N .  C., 744; and numerous other boards of like kind now 
functioning throughout the State. I have yet to !see a single one where 
that  sort of supervision is required. Whether thc Legislature was pre- 
sumed to take cognizance of the fact  that  the resolution of 1939 was on 
the city records, I do not know. What they did know, however, because 
it is  a rule of construction that  these laws relating to the same subject 
are to be read together ( In  re: Town o f  Rutland, 128 N. Y .  S., 94 ;  
McCullough v. Scott, 182 N.  C., 865, 109 S. E., 789; Keith v. Lockhart, 
171 N. C.,  451, 88 S. E., 640; United States v. C'~7mmissioner of Immi- 
gration, of Port of Xew York, 261 U. S., 611, 67 L. Ed., 826; United 
States v. McCarl, 275 U. S., 1, 72 L. Ed., 131), mas that  the charter of 
the city gave it the authority to proceed under the Revenue Bond Act 
of 1935, which i t  now desires to do, and they put nothing in  the act 
creating the board of power commissioners which indicates a purpose 
to deny them thatfpower. 

T o  save time, I refrain from comment on the internal evidences that  
the act creating the board of power commissioners intended them to 
exercise the right to make all resolutions necessary to establish and com- 
plete the project, including appropriate resolutions as to its financing. 
The act makes all prior resolutions of the city council the acts of the 
board of power commissioners. I t  would be odd if they could not amend 
their own resolutions. 

I think the  assumption in the opinion in chief that  the project had 
been established by the resolution of 1938, ns nmended b y  the resolution 
of 1939, was inadvertent. I t  is not supported either by the statute itself 
or by the condition of the project a t  the time the board of power com- 
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missioners was substituted for the city council. I t  presents a concept of 
the condition of the project calculated to do the defendants here no IittIe 
harm in the appraisal of the powers intended to be given to this agency. 
Also i t  is refuted by the wording of the act. This refers to the project 
as yet to be established. I t  was still, and is now, nothing more than an  
undertaking in its initial, unfinanced stages. From inception to the 
present it has been kept so by the restraining hand of the court. Every 
movement has been opposed by plaintiffs and intervening interests and 
every inch of progress disputed by able counsel. 

I n  substituting a board of power comn~issioners for the city council as 
a convenient method of handling this important project, i t  is not to be 
supposed that  the Legislature intended to cripple the power of the mu- 
nicipality in making such ordinances as might be necessary for its financ- 
ing and completion by the only authority left by the Power Commission 
Act through which this might be d o n e t h e  board of power commission- 
ers to whom the project was entrusted. 

After all, the power intended to be given the board of power commis- 
sioners by the act creating i t  may be measured correlatively by the power 
which was taken away from the city council. After using as compre- 
hensive language as the dictionary affords in conferring full powers on 
the power board, the statute prol-ides: "The City Couiicil after May 
first, one thousand nine hundred and thirty-nine, shall no longer exercise 
the powers or authority theretofore vested in  them with respect to said 
electric light, heat and power plant and system." Where, then, did this 
pourer of the city council to deal with this important enterprise go?  
Under the main opinion a substantial part  of it went nowhere. I t  is 
nonexistent. 

I do not know to what extent a city of many thousands of inhabitants, 
or  any municipality, and the people within it, may be constitutionally 
deprived of the powers of government necessary to their welfare by 
legislative action, while other cities of the State are left immune, but I 
do know that such a blackout of municipal power and function is not 
conceivably within the intention of any group qualified by intelligence 
to make their way into a legislative assembly. 

The decision admits that  there are some powers which the board of 
power commissioners may exercise without the supervision of the Utili- 
ties Commission, and without receiving a certificate of convenience and 
necessity. One of them is, by resolution, to cancel the commitment to 
the Federal Power Commiwion and rescind the resolution accepting the 
license. I t  is said, since that transaction was merely ul frn  vires, it  did 
not "take much power" to rescind it. And yet it was of sufficient sub- 
stance as to justify this Court in refusing to modify its injunction so 
long as i t  lasted. JlrGninn c. High Poinf ,  supm. The present plea of 
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the plaintiffs relates to the same sort of thing-whether the injunction 
shall be continued to prevent an ultra vires act-{he further prosecution 
of the project without a certificate of convenience and necessity. I f  the 
want of such certificate goes to the power of the commission to act, as 
the opinion certainly indicates, it defeats its power to act in the one case 
as completely as it does in the other; if it goes only to limit municipal 
procedure in financing, the power of the commission to act in the one 
rase is as valid as it is in the other, and the exercise of that power in 
selecting the 1935 Act as authority for financing the power project 
contravenes nothing which this Court has the ri,ght to maintain as an 
obstruction. 

There is, therefore, more behind the High F'oint Board of Power 
Commissioners than a simple pull on their own bootstraps. I n  good 
faith they have attempted only to exercise a power given them by legis- 
lative enactment. The reasons assigned are not sufficient to justify us 
in destroying it by judicial interpretation. The functions and powers 
they were called into being to exercise were not new, but had existed 
long before this controversy began, and the grant of powers given them 
was not a special one, directed to a fixed situation. I t  was, as was the 
power of the city council before it, limited only by the needs of the proj- 
ect entrusted to them, to be exercised in as full and ample a manner as 
might have been done before the powers were transferred. 

The position that the city of High Point is confined to "special law" 
for its procedure, without the aid of the general laws conferring powers 
on municipalities with respect to the acquisition, creation, and conduct 
of facilities of the kind projected, is untenable. Under the Revenue 
Bond Act of 1935, such powers possessed by municipalities under the 
general laws are recognized, mentioned, respected, and the projects to 
which they relate are specifically within the financing provisions of the 
act. The interpretation of this act as applying solely to construction 
of facilities wholly within the city is, therefore, upon the face of it, 
unwarranted. I quote for convenience: (Chapter 473, Public Laws of 
1935, section 4) : "Addit ional  powers of municipalities. I n  addition to  
t h e  powers which i t  m a y  now haze, a n y  municipal i ty  shall have power 
? i n d m  th i s  article: ( a )  to construct, acquire by gift, purchase, or the 
exercise of the right of eminent domain, reconstri~ct, improve, better or 
extend any undertaking, within the municipality, snd to acquire by gift, 
purchase, or the exercise of the right of eminent domain, lands or rights 
in land or water rights in connection therewith, (b)  to operate and 
maintain any undertaking for its own use or for the use and benefit of 
its inhabitants and also to operate and maintain such undertaking for 
the use and benefit of firms, and corporations (including mu- 
nicipal corporations and inhabitants thereof) whose residences or places 
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of business are (or which are)  located in  such municipality, (c)  to issue 
its bonds to finance in whole or in part  the cost of the acquisition, pur- 
chase, construction, reconstruction, improvement, betterment or extension 
of any undertaking," etc. 

Under the general laws thus recognized and incorporated into the act, 
municipalities had power to purchase, conduct, own and lease public 
utilities (C. S., 2787 [3]),  to acquire land or water rights, either within 
or without the city, to be used for water, light, or electric power (C. S., 
2791), as within the projects to be financed under the provisions of the 
act, so long as they are used for the inhabitants of the city. The stat- 
utes cited put facilities for a water supply and for electric current on 
the same footing-"within or outside the cityv-and I am sure i t  will be 
found few cities can find suitable water supply within the city. 

The defendants are not seeking to relitigate anything heretofore de- 
cided by this Court. The question presented here is clear cut:  Whether 
the board of power commissioners had the power to rescind the resolution 
of 1939 relating to procedure under the 1938 Revenue Bond Act, requir- 
ing a certificate of convenience and necessity. I f  they had that  power, 
i t  is rescinded and a new situation or changed condition is presented, 
justifying the equitable relief prayed for. There is nothing in the case 
of XcGuinn v. Righ Point ,  supra, or the second I.17illiamson case, supra, 
that  touches this question even remotely. To hold that  there is anything 
in  the second Williamson case, supra, so restricting the coverage of the 
1935 Revenue Bond Act as to make it unavailable to the municipality 
for financing its project as now presented is to do violence to the express 
terms of the opinion. The ilfcGuinn case, supra, simply held that  a 
certificate of convenience and necessity was necessary to procedure under 
the 1938 Revenue Bond Act. The question of the authority of the board 
of power commissioners to rescind that resolution and adopt another law 
for its procedure could not, in the nature of things, ha re  arisen until 
there was an attempt made to exercise that power, which was not until 
15  July,  1940, after  the opinion in the iMcGztinn case, supm, was handed 
down. 

The plea of res adjudicata is strictly definitive in its nature;  there is 
a pattern both of law and fact upon which i t  must be imposed. This 
does not appear i n  this record. 

The  conclusion reached in the main opinion that there has been no 
change in the condition of defendants' project is based entirely on a 
supposed want of power, and that, in turn,  is predicated upon an  at- 
tempted limitation, through statutory construction, upon the power con- 
veyed to that  body, which I regard, under the authorities cited, as arbi- 
t ra ry  and unsupported. 
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The provision in the Power Commission Act that  i t  shall not affect 
pending litigation is cited as militating against the relief sought by the 
defendant municipality. I t  is said that  its purpose was the affectation 
of pending litigation. I do not agree with this, but I am sure i t  can 
have no such effect. I t  accomplishes, and mas intended only to accom- 
plish, a simple transfer of the power vested in the city council to the 
board of power commissioners. There is not a power added which the 
city council did not have, not a change attempted under its authority 
which the city council might not have made. The act itself does not 
alter the "status quo," and it confers no authority, not already existing, 
by which this might be done. 

The rights with which me are dealing are brought within the equity 
jurisdiction of the Court. There is no denial that  the equity exists. 
I t  is true we cannot orerride positive law in the application of equitable 
principles, but when reliance is placed on the strict law-the "stricturn 
~ ? f  summurn jus"-we are not required to follow a harsh construction 
which would make the law discriminatory and defeat equity, when a 
more consonant interpretation seems to be well within the legislative 
intent. I t  is our duty, if we can, to reconcile thc two. Pomeroy, Eq. 
,Jur., 4th Ed., sec. 427; Riggs 2.. Palmer,  115 N. Y. ,  506, 22 K. E., 188; 
Higdon  1.. Dixon,  150 I?. S., 182, 37 L. Ed., 1044; '19 Am. Jur. ,  p. 313. 

The power of the court to modify or dissolve its permanent restrain- 
ing orders, when changed conditions justify it, is fully established. 
Emergency  Hospital a. Stecens,  146 Md., 159, 126 A, 101;  Weaver  ?;. 

Xississ ippi  4 R. Boom Co., 30 Minn., 477, 16  S. W., 260; Larson v. 
X i n n e s o f n  S. W. Electric R. Co., 136 Minn., 423, 162 N. W., 523; 
Lowe a. Prospect H i l l  C e m e f e r y  Assn., 75 Neb., 85, 106 N.  W., 429 (see 
75 Neb., 100, 108 N. W., 478). There is little room for doubt that  
the injunction, properly granted to plaintiffs for  the protection of their 
rights as they then stood, has, through changed conditions, been contro- 
verted into an  instrument of oppression, depriving the defendant of that  
freedom of action, or right, it ought to haye, and which the law has 
sought to preserve to it ( C n i t e d  S f a t e s  v. S r i f t  d C'o., 286 'C'. S., 105, 
76 L. Ed., 799), and should be dissolved. 

F a r  more reliable as a guide to the interpretation of this statute is to 
conceive it in harmonious relation to a public policy which, it is pre- 
sumed, is intended to embrace the city of High Point  as well as all other 
municipalities of the State, and the necessity of uniformly broad mu- 
nicipal power and a discretion adequate to deal with its public under- 
takings of this character in all their phases. Idaho  Power,  efc.,  Co. v. 
l?loornquist, 26 Idaho, 222, 141 P., 1083; State  7.. h7e11y, 71 Kansas, 811, 
8 1  P., 450; Jersey C i t y  Gaslight Co. v. Consumers Gus Co., 40 K. J. E., 
427. 
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I t  is the policy of the State, fully established by both general and 
special laws pertinent to the subject, that  municipalities shall have the 
right to acquire, create and ronduct facilities for furnishing to their 
inhabitants electric current for power and light, if they choose to do so, 
rather than be dependent upon private enterprises for such current;  and 
in  doing so to resort to the few sources of hydroelectric power which 
have not yet been captured and exploited by private concerns. The mere 
existence of such a power, and its exercise wherc occasion warrants, has 
proven the best protection against esorbitant rates and inadequate serv- 
ice. I see no reason why such a policy shoultl be reduced in its scope by 
hammering dorm the l a m  through which it is expressed below their 
intended level. The result is to lower the standard of n~unic ipal  govern- 
ment to the leanest output of public servire, nhereas, modern thought 
and experience cry out for the richest. If I could bring myself to 
believe that the extraordinary theories advanced for putting a new mean- 
ing into the law are more reliable than what I find written between the 
caption and the ratifying clause, I might agree that  the Legislature has 
signally failed to include the city of High Point  in this program of 
emancipation. 

Not only the city of High Point, but all the cities and townq in  the 
State, depend upon the continuation of this policy for tlie power and 
freedom they suppose themselres to hare. I t  is neccp.ary to that  con- 
ception of public policy that the statute under review be construed as 
transferring to this municipal board of power commissioners-as by its 
terms it does-all the powers which were vested in thc municipality for 
the accomplishment of this lcgitirnate and important public purpose. 
The appellants h a ~ e  shown no sufficient reaion n h y  the C'ourt should 
acquire callouses in its hands by dragging at the skirti of progress. 

Delays in the coilctructio~i of this ~,roject ,  and particularly in its 
financing, must have been costly and may be fatal. I f  we can conceive 
of a race between natural forces and legal proceedings to see which may 
be in first at the finale, I fear the result 1vo11ld not be predictable. The 
Tadkin River runs red with the blood of ,Ippalachian giants. The site 
map be silted up  before the controversy is ended. But  I am not willing, 
without a protest, that  action should be taken by this Court the result 
of which would be simply to transfer the contro~-ersy to another forum, 
in which the city with respect to governmental powers and duties in 
serring its ovn  inhabitants will be put upon an equal footing with a 
private enterprise in ohtaiiiing a certificate of convenience and neces- 
sity-a fight in which it would be more than half beaten a t  tlie beginning 
hy the outrome of this litigation. 

The judgment of the court below should be affirmed. 
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(Filed 31 January, 1941. ) 

Appeal and Error § %Appeals dismissed as premature, the conditions upon 
which the order appealed from was to be effective not having occurred. 

A decree in favor of movants on their motion for a modification of a 
prior restraining order entered in the cause was conditioned upon the final 
adjudication in favor of movants of a similar motion made in another 
case. There was no exception to the conditionality of the decree. Held: 
Until final adjudication in favor of movants in the other case, plaintiffs 
are not aggrieved, and their appeals will be dismissed as premature. 
C. s., 632. 

CLARKSON. J., dissenting. 
SEAWELL, J., dissents. 

APPEALS by plaintiff, intervening plaintiffs and defendants from judg- 
ment of Gwyn, J., modifying restraining order conditionally, a t  Cham- 
bers in Yadkinville, 22 August, 1940. 

1. On  15 July,  1940, the plaintiff and defendants herein, applied to 
the judge holding the courts of the 17th Judicial District, by joint peti- 
tion, asking for vacation or modification of the decree entered in  this 
cause in the Superior Court of Yadkin County on 30 June,  1939, enjoin- 
ing the city of H igh  Point  and its officers, defendants herein, from 
proceeding with the construction of a dam and regervoir on the Yadkin 
River for use in connection with proposed hydroelectric system, etc., 
which said judgment was affirmed on appeal, and is reported in  217 
N. C., 462, 8 S. E. (2d) ,  470. 

2. The  basis of the joint application was an  agreement between the 
parties purporting to adjust and compromise all differences which had 
produced this litigation and which resulted in the decree of 30 June,  
1939. 

3. When the matter came on for hearing on the following day, certain 
taxpayers of Yadkin County, sixty in number, filed petition to intervene 
as parties plaintiff, which was allowed in the court's discretion, and the 
intervening plaintiffs thereupon filed answer to the joint petition and 
opposed the application for modification on the ground that  the pur- 
ported agreement of settlement and compromise was illegal and void. 

After extended arguments and hearings, the court found the facts and 
entered judgments, in part, as follows: 

"It  is, therefore, considered, ordered and adjudged that  the judgment 
and restraining order heretofore entered in this cause be modified as 
follows: That  upon the procurement of final judgment of modification 
in the case of McGz~inn v. High Point, et  al., above referred to, per- 
mitting the City of High Point  to proceed with t i e  construction of the 
Iiydroelectric project, described in the pleadings, or upon its being finally 
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adjudged, in contempt proceedings or otherwise, that  the City of High 
Point  by reason of changed facts or  circumstances is proceeding legally 
in the construction, operation and maintenance of said hydroelectric 
project; that  the said City of H igh  Point  and the County of Yadkin 
shall be authorized and permitted to proceed in this case according to 
the terms and conditions of the contract entered into and hereto attached. 
That  until one of the foregoing conditions is met the judgment in  this 
case shall remain in  full force and effect." 

From this judgment the plaintiff: intervening plaintiffs and defend- 
ants appeal. 

if'. M. Allen for p ln in f i f f ,  Yadh-in  C 'oun fy ,  nppel lant  and  appellee. 
Grocer  H .  Jones ,  R o y  L. Deal ,  and Boone H a r d i n g  for defendants ,  

( ' i f y  of High P o i n t ,  et  al., appellants.  
R o y  L. Deal,  Groiler H .  Jonrs ,  and P. 0. R. H a r d i n g  for C i t y  o f  

Hiqh P o i n t ,  e f  al., d r f endan  f s ,  appellees. 
B. 8. W o m b l e  a n d  D. L. K e l l y  for  in t e r rcn ing  p la in t i f f s ,  uppe l lnn f s .  

STACY, C. J. I t  will be obserred that  the effectiveness of the order 
mtered herein is dependent "upon the procurement of final judgment of 
modification in the case of M c G u i n n  1%. High P o i n f ,  et al., . . . or 
upon its being finally adjudged . . . that  the City of High Point  
by reason of changed facts and circumstances is proceeding legally in 
the construction, operation and maintenance of said hydroelectric proj- 
ect." Neither of these conditions has becn met, and may not be, as will 
appear by reference to the case of M c G v i n n  I , .  High P o i n f ,  an te ,  56. 
Hence, the order entered in this subsequent proceeding has not yet 
become operative, and may not become operative. No appeal lies from 
a judgment until somebody is hur t  or "aggrieved" by it. C. S., 632. 
Xone of the parties here is challenging the present judgment on the 
ground of it? conditionality. The plaintiff and defendant are content 
with its form, and the intervening plaintiffs are the beneficiaries of the - A 

condition. I t  was inserted a t  their instance. I n  the a b s e n c ~  of an 
exception to the form of the judgment, which stays its effectireness, the 
appeals will be dismissed as premature. 

I t  will bc noted that the proceeding is one i11 equity, supplemental and 
summarv in character, and not one in an  action a t  law. 

,Ippeals dismis~ed. 
('LARKSOX, J., dissenting: From the vie\\. I takc in the action of 

IZfcGuinn 2.. H i g h  P o i n f ,  n n f e ,  56 ,  I think the judgment in this action 
should h r  affirmed. I think the city of High Point  has done everything 
required by the former decision in this action. 

SEA\VEI.I,. J., dissents. 
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OSCAR 0. EFIRD v. THE BOARD OF COMMItJSIONERS FOR THE 
COUNTY O F  FORSYTH; JAMES G. HANES, T. E. JOHNSON A N D  

D. C. SPEAS, ~ I E M B E R S  OF THE BOARD O F  COMBIISSIONERS FOR 
THE COUNTY O F  FORSYTH, A N D  'THE COUNT1 OF FORSYTH. 

(Filed 31 January, 1941.) 
I. Courts 8 5- 

The General Assembly has tlie power to create county, municipal, and 
recorders' courts, Constitution of North Carolina, Art. IV, sec. 2, Art. IV, 
sec. 12, and a fortiori has the power to abolish or suspend a court created 
by it, even during tlie t r rm of ofice of the judge of such court. 

2. Public Offlces 8 6- 
A person accepting a public office created by the General Assembly 

takes same subject to the right of the General Assembly to abolish such 
office, unless restrained by the Constitution, even during the term of office, 
since tenure does not rest on contract and is not iiecessarily protected by 
the Constitution. 

3. Constitutional Law 5 412: Courts 5 &Legislature may delegate t o  
county comn~issioners power t o  suspend o r  abolish county court. 

While the Legislature may not delegate its power to make laws, it  may 
delegate to local political subdirisions the power lo find facts determina- 
tive of whether a particular law should become effective in the locality. 
and therefore it  may delegate to county comm ssioners the power to 
establish a county court when necessary in  th,? public interest, and, 
a fortiori i t  may also delegate to the county commissioners similar author- 
i ty  to abolish a county court established by the L~?gislature. 

4. Same: Public Offlccs 9 11-Legislature need not state facts which must  
be  found by political subdivision before i t  c,an exercise delegated 
power, bu t  may delegate discretionary power. 

The General Assembly created the Forsyth County Court by ch. 520, 
Public-Local Laws of 1913, prior to the adoption of Art. 11, sec. 29, of the 
State Constitution. By subsec. 15 of sec. 1, ch. 51!), Public-Local Laws of 
1039, i t  gave the board of county cornmissioners the power to  abolish or 
temporarily suspend the said county court. I'nr!3uant to the delegated 
authority, the commissioners suspended the connty court by resolution 
duly passed. The judge of the court instituted this action to recover his 
salary subsequent to the suspension, contending that  the Act of 1939 is 
void a s  an unconstitutional delegation of legislatir~l power in that the act 
fails to specify the facts which should be found by the county commis- 
sioners a s  a basis for the exercise of the delega~ed power. Held: The 
act delegates a discretionary power to the comniissioners, which contem- 
plates that  they sliorild act i11 the public interest ill accordance with their 
fa ir  and honest judgment, and the act is constitutional, and defendants' 
den111rrer to the complaint on this cause of action was properly sustained. 

5. Samt-Legislature may delegate t o  county commiissioners discretionary 
power to Ax salary of judge of county court. 

The fixing of the salary of the judge of n county court is essentially 
:I local matter which tlie General Assembly may delegate to the commis- 
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sioners of the county, and therefore subsec. 14  of sec. 1, ch. 519, Public- 
Local Laws of 1939, providing that the board of county commissioriers of 
Forsyth County should have the power to fix the salary of the judge of 
the county court is a constitutional delegation of the power of the Legis- 
lature, Art. IV, see. 15, and vests in the commissioners a discretionary 
power to act in the premises in the public interest, and therefore the 
judge of the county court is not entitled to recover the difference in the 
salary theretofore fixed by statute (ch. 335, Public-Local Laws of 1932) 
and the amount of the salary after i t  had been reduced by the county 
commissioners by resolution pursuant to the Act of 1939, in the absence of 
allegation that the county commissioners had acted arbitrarily. 

6. Same- 
The provision of Art. IV, sec. 18, of the Constitution of Korth Carolina 

that the salaries of judges shall not be diminished during their con- 
tinuance in office applies only to  judges of courts existing by virtue of the 
Constitution and not to those established by legislative enactment. 

7. Counties a 16: Public Offices 5 11--Claims against county, iucluding 
claims ex contractu fo r  amount  certain, must be Aled  a s  required by 
statute. 

Plaintiff, the judge of a county court, alleged that  under an agreemellt 
with the county commissioners he voluntarily took n cut of $25 per month 
in his salary as  fixed by statute, that subsequently, a t  the beginning of a 
fiscal year, he requested that his salary be restored to the amount fixed 
by statute, and that his request was ignored. This action was instituted 
to recover the amount of the reduction for the period in qu~st ion.  De- 
fendants demurred to the complaint 011 the ground of want of allegation 
that plaintiff had presented his claim to the proper authorities a s  re- 
quired by C. S., 1330, 1331, as a condition p2cedellt to the right of action 
thereon. H c l d :  The purpose of the statute is to give the authorities an 
opportunity to consider and definitely to pass upon a claim before suit 
can be instituted thereon, and the fact that a claim is e x  contractu for 
an amount certain does not relieve claimant from complying therewith. 
arid the demurrer was properly sustained. the allegation that  plaintiff had 
requested the authorities to restore his salary not being one of substantial 
compliance with the statute. 

8. Counties 3 1: Public Offices a 11-Complaint alleging injury resulting 
from arbitrary and abusive exercise of discretionary power states cause. 

The county commissiol~ers were given discretionary power to fix the 
salary of the judge of the county court. Plaintiff, the judge of the 
county court, alleged that the commissioners twice reduced his salary and 
that in both instances the commissioners did not act  for the purpose of 
fixing a fair and just compensation, but that their action was arbitrary 
and in bad faith and constituted an abuse of discretion. Defendants 
demurred to the complaint. H c l d :  Although the courts will not ordi- 
narily interfere with discretionary powers, such powers a re  not unlimited, 
but must be exercised in good faith free from ulterior motives, and since 
the complaint alleges injury resulting from arbitrary and abusive exercise 
of discretionary powers. defendants' demurrer should have been overruled, 
since, if the allegation is supported by evidence, the issue as  to the bonu 
fidcs of the action of the commissioners is one for determination by a jury. 
6 2 1 9  
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9. Pleadings 5 % 
A demurrer admits the truth of the facts alleged in the complaint. 

10. Public Offices § 11: Election of Remedies § 5-Officer may sue for 
amount salary was reduced by arbitrary exercise of discretionary power. 

This action was instituted by the judge of a county court against the 
county commissioners and the county to recover the amount by which his 
salary had been reduced by the coinmissioners under a statute giving 
them discretionary power to fix his salary. Plaintiff alleged that the 
commissioners' action in reducing his salary was arbitrary and constituted 
an abuse of the discretionary power. H e l d :  Although mandamus would 
lie to compel the commissioners to fix a proper salary, this remedy is not 
exclusive, and defendants' demurrer should hare been overruled. 

SEAWELL, J., concurring in part and dissenting in part. 

APPEAL by plaintiff from judgments sustaining demurrers before 
Olire ,  Sprcial Judge, a t  September Term, 1940, of FORSYTH. 

There were two cases with the same parties, plaintiff and defendants, 
and the defendants demurred in each case to the complaint therein upon 
the ground that  it did not state facts sufficient to constitute a cause of 
action. 

The  first complaint, filed 1 8  March, 1940, alleges that  the plaintiff 
was, in 1926 and biennially thereafter until t h q r e s e n t  time, duly 
appointed by the Governor, judge of the Forsyth County Court, created 
and existing by virtue of chapter 520, Public-Llxal Laws 1915, and 
amendments thereto; that the salary of the judge of said court was fixed 
a t  $4,500.00 per year, payable in  equal monthly installments out of the 
treasury of Forsyth County, by chapter 335, Puhlic-Local Laws 1925, 
and that  he was paid a t  the rate of $375.00 per month until the first day 
of August, 1932, at which time the plaintiff voluntarily agreed to take 
a cut of $300.00 per annurn and was thereafter paid a t  the rate of 
$350.00 per month;  that  in July,  1934, the plaintifl' requested the county 
commissioners of Forsyth County to restore his salary to the amount 
provided by statute, namely, $375.00 per month, and repeated this re- 
quest in July,  1935, which requests were refused and ignored, and pay- 
ment was continued to be made to the plaintiff a t  the rate of $350.00 
per month until the first day of July,  1939, notwithstanding the plain- 
tiff had never agreed to a reduction since the first day  of July,  1934; 
that  on April 3, 1939, the Legislature enacted chapter 519, Public-Local 
Laws 1939, subsection 14 of section 1, which provided: "The salary of 
the judge of the Forsyth County Court shall be fixed from time to time 
by the Board of County Commissioners of Forsyth County," and pur- 
suant to said act the county commissioners of Forsyth County, on 
5 June,  1939, did "attempt" to reduce the salary of the judge of said 
court to $200.00 per month, and thereafter, on 5 September, 1939, 
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"attempted" further to reduce said salary to $1.00 per month;  "that the 
action of the defendants in attempting said reductions of the salary of 
the judge of the Forsyth County Court was taken in bad faith, was not 
for the purpose of fixing fa i r  and just compensation for the judge of 
said court but was an  attempt on their part, indirectly, to abolish and 
destroy the court without authority of iaw. Said action on the part  of 
the defendants constituted an  abuse of discretion on their part ;" that 
subsection 14, section 1, chapter 519, Public-Local Laws 1939, is uncon- 
stitutional and void in so f a r  as it purports to delegate to the hoard of 
county commissioners autliority to fix the salary of the judge, or  to 
reduce the salary of the judge during his continuance in office, and is in 
violation of Art. IT, sec. 18, of the Constitution of Korth Carolina; 
that  the said Act of 1939 contained subsection 15, section 1, which pro- 
vided : "That the Board of Commissioners of Forsyth County shall have 
the right to abolish or temporarily suspend the said Forsyth County 
Court after the e x ~ i r a t i o n  of twelve months from the ratification of this 
act;" that  the county commissioners procured this enactment for the 
purpose of having the plaintiff removed as judge of said court ;  that the 
attempt of the Legislature to delegate to the board of comn~issioners 
power to fix or reduce the salary of the judge, or to abolish or tempo- 
rarily suspend the court is against public policy and in contrarention 
of ,\rt. IT, see. 2, Art. IV, sec. 12, and Art. IV,  sec. 30, of the Constitu- 
tion of North Parolina ; that the plaintiff is advised, and so alleges, that  
the defendants intend to abolish or temporarily suspend said court as 
Loon after 3 -1pri1, 1940, as they can have a meeting; that  under date 
of 18 December, 1939, plaintiff demanded in writing of the defendanti: 
the payment of his official salary as fixed by law, which demand the 
defendants have ignored, and that the amount due and demanded is 
$3,800.00. Whereupon the plaintiff prays that  he recover $25.00 per 
month from 1 July,  1934, until 30 June,  1939, $1,500.00; the sum of 
$175.00 per month from 1 July,  1939, until 15  October, 1939, $612.50; 
the sum of $375.00 per month from 15 October, 1939, to 1 March, 1940, 
$1,687.50; and that  the defendants be restrained from abolishing or 
temporarily suspending or attempting to abolish or temporarily suspend 
the Forsyth County Court, or in anvwise interfering with the adminis- 
tration of justice by said court. 

The second complaint, filed 24 July,  1940, makes practically the same 
allegations as the first, except that instead of alleging that  the defendants 
intend to abolish or temporarily suspend the court, or attempt so to do, 
it alleges that on 6 May, 1940, the board of commissioners adopted a 
resolution purporting to suspend temporarily the Forsyth County Court, 
and pursuant to said resolution the clerk of the Superior Court of 
Forsyth County, acting under i~istructions from the board of commis- 
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sioners of said county, had transferred from the docket of the county 
court to the docket of the Superior Court all csses that were on the 
docket of the Forsyth County Court; and that whcreas the plaintiff had 
heretofore entered suit to recover what was due him up to 1 March, 
1940, this action was to recover salary from 1 M u c h ,  1940, to 1 July, 
1940; that the plaintiff was a t  all timm willing, anxious, ready and able 
to perform the duties of judge of the Forsyth County Court, but was 
finally prevented by the defendants from doing so; that on 5 July, 1940, 
the plaintiff made demand upon the board of commissioners for his 
salary as judge for the months of March, April, May, and June, 1940; 
the complaint further alleges, on information and belief, that the attempt 
to delegate by the Legislature to the board of coxr~missioners the power 
to fix or reduce the salary of the judge of the Forsyth County Court is 
unconstitutional and void and in contravention of Art. IV ,  sec. 2 ;  Art. 
IV ,  see. 12;  Art. IV, sec. 1 8 ;  and Art. 11, see. 29, of the Constitution of 
North Carolina, and the attempt on the part of the Legislature to dele- 
gate to the county commissioners the power to abolish or temporarily 
suspend the Forsyth County Court is likewise unconstitutional and void 
and in contravention of the same provisions of said Constitution. Where- 
upon the plaintiff prays that he recover as salary for the judge of the 
Forsyth County Court a t  the rate of $375.00 per month for the months 
of March, April, May, and June, 1940, i .e . ,  $1,500.00. 

The defendants in apt time filed demurrers upon the ground that 
neither of the complaints stated facts sufficient to constitute a cause of 
action. 

The first demurrer states as grounds therefor that the complaint fails 
to allege (1) that the plaintiff presented his claim for $25.00 per month 
from 1 July, 1934, until 30 July, 1939, to the board of commissioners of 
Forsyth County for audit as required by C. S., 1330 and 1331; and that 
( 2 )  it fails to state a cause of action for $175.00 per month from 1 July, 
1939, until 15 October, 1939, in that it alleges that the board of commis- 
sioners fixed the salary of the judge of the Forsgth County Court a t  
$200.00 per month from 1 July, 1939, and that the statute cited in the 
complaint, subsection 14, sec. 1, ch. 519, Public-Locd Laws 1939, author- 
ized such fixing of the salary as aforesaid; and that (3)  it fails to state 
a cause of action for $375.00 per month from 15 October, 1939, to 1 
March, 1940, for that it appears from the complaint that the board of 
county commissioners reduced the salary of the judge of the Forsyth 
County Court to $1.00 per month from 15 October, 1939, pursuant to 
subsec. 14, see. 1, ch. 519, Public-Local Laws 1939, and that a cause of 
action for $1.00 per month for the time involved is not alleged, and also 
there is no allegation that any claim therefor war; ever filed with and 
refused by the county commissioners as required by C. S., 1330 and 
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1331; and that  ( 4 )  the allegations that  the board of commissioners of 
Forsyth County acted in bad fai th and abused their discretion in fixing 
the salary of the judge of the Forsyth County Court at $1.00 per month 
do not state a cause of action, as the plaintiff's remedy to determine the 
question presented is by m a n d a m u s  proceeding to require the board of 
commissioners to fix a proper salary, if any salary be due. 

The second demurrer states as grounds therefor that  (1 )  the complaint 
fails to state a cause of action for salary from 1 March, 1940, to 6 May, 
1940, for the reason that  it appears therefrom that  the board of commis- 
sioners reduced the salary to $1.00 per month pursuant to subsec. 14, 
see. 1, ch. 519, Public-Local Laws 1939, and also does not allege a cause 
of action for $1.00 per month for the time involved or that  a claim 
therefor had been filed for audit with the board of commissioners as 
required by C. S., 1330 and 1331; and that  ( 2 )  the complaint fails to 
state a cause of action for salary from 6 May, 1940, to 1 July,  1940, for 
the reason that it appears therefrom that  the board of commissioners, 
pursuant to subsec. 15, see. I, ch. 519, Public-Local Laws 1939, did, on 
6 May, 1940, by proper resolution temporarily suspend the Forsyth 
County Court, and that  the officers of said court ipso facto ceased; and 
that ( 3 )  the allegations that  the board of commissioners acted in bad 
fai th and abused their discretion in fixing the salary of the judge of the 
Forsyth County Court at $1.00 per month do not state a cause of action 
as the plaintiff's remedy to determine the question involved is by m a n -  
d a m u s  proceeding to require the board of commissioners to fix a proper 
salary, if any is due. 

Judgments sustaining the demurrers and dismissing the actions were 
entered, to which the plaintiff preserred exceptions, and appealed. 

J .  X .  W e l l s ,  ,Tr., R o y  L. Deal, F e l i x  L. W r b s f e r ,  and  R i c h m o n d  R u c k e r  
for p l a i n t i f ,  appel lant .  

Fred  S .  l i u f c h i n s ,  B. R r y c e  P a r k e r ,  and  R a n s o m  S. A v e r i f t  for de- 
fendants,  appellees. 

SCIIEXCK, J. The first question discussed in the briefs relates to the 
allegations that  the plaintiff is entitled to recover as salary $375.00 per 
month from 6 May, 1940, until 1 July,  1940, after the board of commis- 
sioners bp resolution temporarily suspended the Forsyth County Court 
on 6 May, 1940. It is the contention of the defendants that  it appears 
upon the face of the complaint that the plaintiff is not entitled to recover 
upon the allegations, since subsec. 15, see. 1, ch. 519, Public-Local Laws 
1939, gave the board of commissioners power to temporarily suspend the 
court and that  such suspension ipso facto terminated the office of judge. 
I t  is the contention of the plaintiff that  said subsection of the ,4ct of 
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1939 is unconstitutional and void, and therefore the attempted suspension 
of the court by the commissioners was ineffective. 

The  constitutionality of the said subsection is clearly presented. I t  
reads as follows: "15. That  the Board of Commissioners of Forsyth 
County shall have the right to abolish or temporarily suspend the said 
Forsyth County Court after the expiration of twelve months from the 
ratification of this Act ;  and that  in the event the :;aid court is abolished 
or temporarily suspended all cases then pending therein shall be trans- 
ferred to the civil issue docket of the Superior Co~ l r t  of Forsyth County 
mid the offices herein created shall i p s o  fac to  terminate." (The  act was 
ratified 3 April, 1939.) 

I t  is contended by the plaintiff that the subsection is in contravention 
of Art. I V ,  sec. 12, North Carolina Constitution, which, in part, reads: 
". . . but the General Assembly shall allot and distribute that  portion 
of this (judicial) power and jurisdiction which does not pertain to the 
Supreme Court among the other courts prescribed in this Constitution 
or which may be established by law, in such manner as it may deem 
best; . . ." 

Art. I V ,  see. 2, North Carolina Cor~stitution, is also pertinent to this 
discussion. It reads: "The judicial power of the State shall be vested in 
a Court for the trial of impeachment, a Supreme Court, Superior Courts, 
courts of justices of the peace, and such other courts inferior to the 
Supreme Court as may be established by law." 

I t  is apparent from these two sectioris that  the Greneral Assembly may 
provide courts not named therein. The  court here involved was created 
by the General Assembly (ch. 520, Public-Local Laws 1915). The plain- 
tiff contends that  since the court was created by the General Assembly 
only the General .~ssenibly has the power to abolish it, and that  this 
power cannot be delegated to the board of county con~missioners. That  
the General Assembly had authority to abolish the court cannot be 
gainsaid. "If the Legislature had the right to create the court, it  had the 
right to abolish. Quo l i g n f u r ,  eo d i . w o l i ~ i t u r .  By the same mode by 
which a thing is bound, by that it is released. . . . The courts we 
are now considering are the creatures of the Legislature. The creator 
ran  establish and abolish." Q u e ~ n  P .  C'omrs.  of .Yo,yzuood, 193 N.  C., 
821. This was the holding notwithstanding the term for which the 
judge was elected had not expired. Whoever accclpts public office does 
so with the principle of law extant that the Legislature which established 
the office is vested with the power to abolish it, except where restrained 
by the Constitution, and since the tenure of office does not rest on con- 
tract it  is not necessarily protected by the Constitution. 22 R .  C. L., 
I). 579, sec. 293. 

Since the Legislature had the inherent power to abolish the Forsyth 
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County Court, even during the term of office of the judge thereof, we 
are confronted with the question as to whether the Legislature was 
authorized to delegate to the board of commissioners of Porsyth County 
the right to abolish or temporarily suspend said court. 

I t  is a well established principle of law that  a legislative body may 
refer to local authorities questions pertaining to their particular locali- 
ties for action thereupon, on the theory that  local authorities are better 
advised as to local questions. The Forsyth County Court was a local 
court, established by a local, private and special act, prior to adoption of 
Art. 11, sec. 29, North Carolina Constitution. The distinction between 
courts created by the General Assembly and those existing by virtue of 
the Constitution is well recognized. Queen 2'. Comrs.  of Haywood ,  supra. 

While the Legislature may not ordinarily delegate its power to make 
laws, it may nevertheless make laws and delegate the power to subordi- 
nate divisions of the Government to determine facts or state of things 
upon which the law shall become effective. Provis ion Co. 7.. Daves, 190 
N .  C., 7.  I t  was held in Meador 2.. T h o m a s ,  205 N.  C., 142, that  while 
the Legislature could not delegate to another agency the authority com- 
mitted to it by the sovereign power of the State, the principle had no 
application to the establishment of a county court by the board of com- 
missioners clothed with the power to find facts with respect to the neces- 
sity of the court. I f  the board of cornmissioners by authority of the 
legislative enactment could establish a county court, a fortiori, they could 
abolish such a court by siniilar authority. 

"While legislative power granted by the Constitution may not as a 
rule be delegated, it is fully recognized that  under our system of govern- 
ment such power may be delegated to municipal corporations for local 
purposes where as agencies of the State they are possessed and in the 
exercise of governmental powers in designated portions of the State's 
territory, whether such localities are the ordinary political subdivisions 
of the State, or local governmental districts created for special and 
public p n s i  purposes." l'yrrell I * .  Holloway,  152 S. C., 64. 

Since the Legislature had the power to abolish the Forsyth County 
Court, and since it had authority to delegate this power to the board of 
county conlmissioners, we are confronted with the question: Has  the 
Legislature actually delegated such power? The language of the act is 
plain and unambiguous; but i t  is argued that since the act fails to state 
what facts must be found by the board of comniissioners as a condition 
precedent to the abolition of the court, that it is arbitrary, discrimina- 
tory, and void. Rather than arbitrary, the act is discretionary, which 
means that the board of commissioners are authorized when, in their fa i r  
and honest judgment the public interest dictates it, to abolish or tempo- 
rarily suspend the court. To hold that the act should specify what 
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facts must be found by the board of  commissioner^^ as a condition prece- 
dent to the abolition or suspension of the court, would be to place upon 
the Legislature an almost impossible task, and to destroy the very pur- 
pose of placing a local problem before a local tribunal. The law does 
not so fetter the legislative action, and many statc.tes have been enacted 
providing for the establishment and abolition of' county courts when 
in the discretion of the board of county commissioners such courts are 
deemed desirable, the jurisdiction of s&h courts having been fixed by 
legislative enactment prior to the establishment of the individual courts. 

The demurrers, in so far  as they relate to the allegations in  the com- 
plaints that subsec. 15, sec. 1, ch. 519, Public-Local Laws 1939, is uncon- 
stitutional and void, and for that reason plaintiff is entitled to recover 
$375.00 per month from 6 May, 1940, until 1 Juljr, 1940, were properly 
sustained by the Superior Court. 

The second question discussed in the briefs relates primarily to the 
allegations that the plaintiff is entitled to recover as salary $175.00 per 
month from 1 July, 1939, until October 15, 1939, namely, $612.50, being 
the difference between $375.00 per month fixed by ch. 335, Public-Local 
.Laws 1925, and $200.00 per month fixed by the board of commissioners 
on 5 June, 1939, by virtue of subsec. 14, sec. 1, ch. 519, Public-Local 
.Laws 1939. 

Said subsec. 14, in part, reads: "14. The salary of the Judge of 
Forsyth County Court shall be fixed from time to time by the Board of 
County Commissioners of Forsyth County." I t  is contended by the 
defendants that it appears upon the face of the complaint that the reduc- 
tion in the salary made by the board of commissioners was authorized 
by said subsection 14, and it is contended by tze plaintiff that said 
subsection 14 is unconstitutional and void, being in contravention of 
Art. IV,  sec. 18, which reads: "The General .Ass,embly shall prescribe 
and regulate the fees, salaries, and emoluments of all officers provided for 
in this article; but the salaries of the judges sh,ill not be diminished 
during their continuance in office." 

 he plaintiff contends (1)  that the General dss2mbly cannot delegate 
to the board of commissioners the right to fix the !salary of the judge of 
the Forsyth County Court, since the Constitutim provides that the 
General Assembly shall prescribe and regulate the salaries of all officers 
provided for in Art. IV,  and said article provides for a court for thc 
trial of impeachments, a Supreme Court, Superior Courts, courts of 
justices of the peace, and such other courts inferior to the Supreme 
Court as may be established by law, and since the I'orsyth County Court 
has been duly established by statute the Legislature could not delegate 
the right to fix the salary of the judge thereof tc the board of county 
commissioners. This contention is untenable for the same reasons ad- 
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vanced against the position that  the Legislature could not delegate to the 
board of commissioners the right to abolish or temporarily suspend the 
court. The fixing of the salary of a judge of a county court is essen- 
tially a local question, of purely local interest, and can best be deter- 
mined by a local body, and it is therefore delegable to the sound discre- 
tion of such a body to determine the facts upon which to base their 
conclusion. 

The plaintiff further contends (2 )  that  the fixing of the salary a t  a 
less figure than originally fixed by statute is contrary to the constitu- 
tional provision that  "the salaries of the judges shall not be diminished 
during their continuance in office.'' This provision applies only to 
judges of courts existing by virtue of the Constitution and not those 
established bv legislative enactment. The distinction between constitu- " u 

tional courts and legislative courts is one well recognized. I f  the Legis- 
lature could delegate the finding of the facts necessary to abolish or 
suspend a county court it  could a fortiori  delegate the finding of facts 
necessary for the reduction of the salary of the judge of such court, and 
this whether it resulted in a reduction in salary during the continuance 
in office of the incumbent or otherwise.  hat the bvoard of commis- 
sioners had the power to abolish the court during the term of the judge 
was held in Q u e e n  I:. Comrs .  of Haymood ,  supra.  

The demurrers, in so f a r  as they relate to the allegations in the com- 
ulaints that  subsec. 14. sec. 1, ch. 519, Public-Local Laws 1939, is  
unconstitutional and void and for that  reason plaintiff is entitled to 
recover $175.00 per month from 1 July,  1939, to 15 October, 1939, were 
~ r o ~ e r l y  sustained by the Superior Court. 

The third auestion discussed in the briefs relates to whether the  lai in- 
tiff is in a position to challenge the constitutionality of the act involved 
in so far  as it relates to the reduction made in his salary, since he acqui- 
esced in such reduction by accepting the reduced salary. Since we are 
of the opinion that  the act does not contravene the Constitution, and is 
therefore valid, the question here presented becomes moot and calls for 
no decision. 

The fourth question discussed in the briefs relates to the plaintiff's 
alleged cause of action for $25.00 per month from 1 July,  1934, until 
1 July,  1939. The defendants demur to these allegations upon the 
ground that  the complaint nowhere alleges that the plaintiff presented 
this claim to the board of county commissioners for audit and allowance 
or disallowance as required by C. S., 1830 and 1331. This claim is not 
affected by the Act of 1939. C. S., 1330, provides: "And every such 
action (against a county) shall be dismissed unless the complaint is veri- 
fied and contains the following allegations: ( 1 )  That  the claimant pre- 
sented his claim to the lawful municipal authorities to be audited and 
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allowed, and that they neglected to act upon it, or had disallowed i t ;  
. . ." The nearest approach to such a n  allegation is that the plaintiff 
requested the municipal authorities to "restore" his salary to $375.00 
per month. This falls f a r  short of the requirements of the statute. The 
fact that  the claim was ex contractu and for an  amount certain does not 
relieve the claimant from complying with the statute, the purpose of 
which is to give the municipal authorities an  opportunity to consider and 
definitely to pass upon the claim before suit can be instituted. Nevins 
v. Lexington, 212 N .  C., 616, and cases there cited. Failure to allege 
the filing of the claim as required by the statute may be taken advantage 
of by demurrer. Williams z-. Smith, 134 N .  C., 249. 

The demurrers, in so f a r  as they relate to the a legations in the com- 
plaints that  plaintiff is entitled to reco17er $25.00 per month from 1 July,  
1934, until 1 July,  1939, the difference between $375.00 per month and 
$350.00 per month for this period, were prope:rly sustained by the 
S u ~ e r i o r  Court. 

  he fifth and sixth questions discussed in  the briefs are treated to- 
gether and relate to the allegations in the complaint to the effect that if 
the Court should hold subsecs. 14 and 15 of sec. 1, ch. 519, Public-Local 
Laws 1939, constitutional and valid, the defendants in fixing the salary 
of the judge of the Forsyth County Court a t  $200.00 per month from 
1 July,  1939, until 15 October, 1939, and at  $1.00 per month from 
15 October, 1939, to 1 March, 1940, and $1.00 per month for the months 
of March, April, May, and June,  1940, acted in bad faith, not for  the 
purpose of fixing a fa i r  and just compensation for the judge, and 
attempting indirectly to abolish and destroy the court without authority 
of law, which action constituted an abuse of discretion by the board of 
c~ommissioners. These allegations are by the demurrers admitted to 
be true. 

While i t  is a well recognized principle of law with us that the courts 
will not ordinarily interfere with the discretionary powers conferred 
on municipal corporations for the public welfare, :still when the actions 
of such corporations become so unreasonable as to manifest an  abuse of 
such discretion, the courts will furnish relief to one aggrieved thereby. 
The discretion vested in the municipal corporations is not entirely with- 
out limitation. I t  must be exercised at least in good faith and be free 
from ulterior motives. I t  is not consonant with our conce~t ion of 
municipal government that  there should be no limitation upon the dis- 
cretion granted municipalities, and that no remedy is left to him who 
may be injured by an abuse thereof. ,Jones v. Xorfh Wilkesboro, 150 
N .  C., 646 ; Hayes 2,. Benton, 193 N .  C'., 379, and cases there cited. 

The demurrers, i n  so f a r  as they relate to the allegations in the com- 
plaints that the defendants acted in bad faith and not for the purpose 
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of fixing a fair  and just compensation for the judge of the Forsyth 
County Court, which action was an abuse of discretion by the board of 
commissioners, we are constrained to hold were improperly sustained, 
since we are of the opinion that the alleged facts are sufficient to consti- 
tute a cause of action for $175.00 per month from 1 July, 1939, until 
15 October, 1939, and for $375.00 per month from 15 October, 1939, 
until 1 March, 1940, and from 1 March, 1940, until 6 May, 1940 (date 
alleged in complaint court was temporarily suspended by board of com- 
missioners). 

Upon the filing of an answer there may or may not be a failure on the 
part of the plaintiff to prove that the action of the defendants in first 
fixing the salary of the judge at $200.00 per month, and later a t  $1.00 
per month, was not taken in good faith, nor for the best interest of the 
public, nor in an effort to honestly exercise the discretion vested in them. 
I t  is not the function of the court to sap, under the circumstances then " ,  

existing, what was or what was not a reasonable compensation for the 
judge, but to submit to the jury an issue as to the bona f ides of the action 
of the board of commissioners. 

While i t  is true as contended by the appellees the plaintiff may have 
had the remedy of mandamus to compel the defendants to fix a proper 
salary for the judge of the Forsyth County Court, if they had neglected 
or refused so to do, we apprehend that this remedy was not an ex- 
clusive one. 

As the cases are before us on demurrer. we forbear discussing the 
u 

questions presented further than necessary to dispose of the exceptions to 
the judgments below. - - 

The judgments sustaining the demurrers, in so far  as they relate to 
the alleged cause of action for the difference between $375.00 per month 
and $200.00 per month from 1 July, 1939, until 15 October, 1939, and 
for $375.00 per month from 15 October, 1939, until 1 March, 1940, and 
from 1 March, 1940, until 6 May, 1940 (date alleged in complaint court 
was temporarily suspended by board of commissioners), by reason of the 
abuse of the discretion vested in the defendants, are reversed ; otherwise, 
they are affirmed. 

The judgments of the Superior Court will be modified in accord with 
this opinion. 

Modified and affirmed. 

SEAWELL, J., concurring in part, dissenting in part : I n  my judgment, 
the Legislature was without constitutional power to delegate to the board 
of commissioners of Forsyth County the unqualified right "to abolish 
or temporarily suspend" the Forsyth County Court. 

1. Under our system, the creation and establishment of courts has 
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been considered a legislative function, controlled, of course, by appro- 
priate constitutional restrictions. I think the abolishment or suspension 
of a court is strictly a legislative function, involving a nondelegable 
power. 

I t  is true that under a general law, and if not restricted by the Con- 
stitution, no doubt, under a special law, the power may be delegated to 
a fact-finding body to determine the existence of conditions or circum- 
stances under which the establishment or abolishment of a court might 
be achieved by operation of the law and declare the same; that is to say, 
that they may find the conditions under which the law itself operates to 
establish or abolish the court. 11 Am. Jur., p. 4134, sec. 235; A. L. A. 
Schecter Corporation v. United States, 295 U. S., 495, 79 L. Ed., 729; 
Brown v .  Arkansas City, 135 Kansas, 453, 11 P. (2d), 607; State u. 
rYmith, 130 Kansas, 228, 285 P., 542. This is but the event upon the 
happening of which the law comes into effect and i:~volves the exercise of 
no discretion on the part of the fact-finding body. But this is far  from 
saying that the Legislature could delegate to such a body, or any body, 
the ('right" to abolish or suspend a court at their pleasure. 11 Am. Jur., 
p. 943, sec. 230. Moreover, I think such an act is void, unless the limi- 
tations upon its exercise are plainly stated in the act, not in detail 
certainly, but in such a way that would indicate that the Legislature 
did not intend the body to either create or suspend the court at its 
pleasure, and without the finding of those facts. It is a question here of 
the power delegated and its extent. I t  is not a question as to whether 
reasonable men would act discreetly and abolish or suspend the court 
under a conscientious guidance by the public intsrest, convenience, or 
necessity. Such powers are to be construed strict121 and there is nothing 
in  the act justifying the assumption that the Legidature intended other 
than the plain naked power which it gave to the county commissioners 
to abolish or suspend the court. The power to establish or abolish a 
court is strictly within the nondelegable legislative function. I t  cannot 
abdicate or delegate its discretion with referents thereto. Albertson 
21. Albertson, 207 N. C., 547, 178 S. E., 352; Constitution, 9 r t .  IV, 
sec. 2. This is easily illustrated in the present case, since the inference 
is compelling that the board of county commissioners suspended the 
court, not because it had become unuseful or the public interests ceased 
to demand it, but solely in order to get rid of the incumbent judge. 

Article 24 of subchapter 5 of the Consolidated 6;tatutes relates to the 
establishment, organization, and jurisdiction of g(2neral county courts. 
Sections 1608 ( f )  (1)  and 1608 ( f )  (2)  provide how such courts may 
be established and abolished. They require the Eoard of county com- 
missioners, by resolution, to recite the reasons for the establishment or 
abolition of the court, upon facts which they have Sound, that the public 
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interest will be promoted by the establishment of the court in the case of 
establishment, and "that the conditions prevailing in such county are 
such as to no longer require the said court." Similar provisions apply 
to the establishment and discontinuance of recorders' courts. These 
provisions have no application to the suspension or abolishment of the 
Forsyth County Court, which was established by chapter 520, Public- 
Local Laws of 1915. But  they were carefully drawn, fully respecting 
the constitutional inhibition against the delegation of the legislative 
function, and are mentioned here only by way of illustration. 

2. Article 11, section 29, of the Constitution, provides: "The General 
Sssembly shall not pass any local, private, or special act or resolution 
relating to the establishment of courts inferior to the Superior Court 
. . . but the General Assembly may, a t  any time, repeal local, private, 
or special laws enacted by it." 

I am of the opinion that  to give this section of the Constitution the 
broad construction which its terms require, the suspension of Forsyth 
General County Court, or its abolishment, must necessarily come within 
this prohibition relating to  the establishment of courts. I f  so, the only 
manner in which the General Assembly is constitutionally permitted to 
pass a law affecting this court as established by such public-local act is 
not by way of suspension but by way of repealing the act. 

I think the plaintiff, under the pleading in  a proper showing of fact, 
is entitled to his salary for so much of his term as may have existed 
during the attempted suspension of the court. 

I n  other parts of the opinion I concur. 

MATTIE BYNUM V. THE FIDELITY BANK OF DURHAM, NORTH CARO- 
LINA (LEON 'CV. POWELL, ~ ~ M I K I S T R A T O R  O F  THE ESTATE OF JOANNA 
LEATHERS, DECEASED, SVBSTITUTED DEFENDAKT) . 

(Filed 31 January, 1941.) 

1. Gifts g 4- 
In  order to constitute a donatio mortis causa there must be an intention 

on the part of the donor to give the rm to the donee, the gift must be 
made in contemplation of death from a present illness or immediate peril, 
and there must be an actual or constructive delivery of the re8 to the 
donee. 

In  an action to establish a donafio mortis cauea, especially where the 
delivery is constructive and the declarations and acts relied upon to show 
such delivery are ambiguous, evidence tending to shorn motive for making 
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the gift, the relationship between the parties, the setting and the inten- 
tion of the donor, and also the state of his health and the circumstances 
surrounding his death, is relevant and admissible if otherwise competent. 

3. Same: Pleadings S 29- 
In a n  action to establish a d o m t i o  mortie m u s a ,  allegations setting 

forth facts tending to show motive, the setting, the relationship between 
the parties, the intention of the donor, and the state of his health and the 
circumstances surrounding his death, are  proper, and defendant admin- 
istrator's motion to strike such allegations from the complaint is properly 
denied. C. S., 537. 

8 1 . .  Courts 8 2c- 
The Superior ('onrt acquires jurisdiction of the entire controversy upon 

appeal from the clerk, and has the power to hear and determine all 
matters involved therein, and may set aside a previous order of the clerk 
and substitute therefor a n  order of its own without finding that the clerk 
had abused his discretion or committed error of law in signing the order, 
the clerk being but u part of the Superior Court. Michie's Code, 637, 460. 

6. Parties 8 11-Superior Court, upon appeal, has power to make proper 
order for substitution or joinder of parties. 

This action was instituted against a bank to establish plaintiff's right 
to a deposit a s  a donee of a gift of the deposit cauaa mortie. The bank, 
after proper notice, filed petition, supported by proper affidavit, requesting 
that the administrator of the alleged donor be made a party and be 
substituted a s  the defendant, upon the bank's payment into court the 
amount of the deposit. The clerk granted the bank's petition over escep- 
tion of plaintiff. Upon appeal to the Superior Court, the judge set aside 
the order of the clerk and entered an order thal the bank should hold 
the funds in controversy until the termination of the litigation, and 
should remain a party, but that i t  should not be liable for any costs or 
espenses. Held: The Superior Court had jurisdiction to enter the order 
and the order protects all the litigants and does not prejudice the admin- 
istrator, and his exception thereto cannot be sustained. Michie's Code, 
460. 

RABNHILL,  J . ,  dissenting. 
STACY, C. J., and WINBORNE, J., concur in dissent. 

BPPEAL by defendant, Leon W. Powell, adminismator  of the  estate of 
J o a n n a  Leathers, deceased, f r o m  Williams, J., a t  S p r i l  Civil Term, 1940, 
of DURHAM. Affirmed. 

T h e  order  and  decree of the  court b ~ l o w  indicates t h e  controversy and  
is  as  follows : 

"This cause coming on t o  be heard before the  undersigned J u d g e  P r e -  
s iding over the  Superior  Cour t  of D u r h a m  County a t  the request of 
counsel f o r  Leon W. Powell, Administrator  of the  Es ta te  of J o a n n a  
Leathers, upon the  appeal  of the  plaintiff du ly  taken f r o m  the  order  of 
the  Clerk of the  Superior  Cour t  of D u r h a m  County  entered on the  4 th  
d a y  of Apri l ,  1940, a t  which hear ing  i n  t h e  S u ~ e r i o r  Cour t  both t h e  
plaintiff Mat t ie  B y n u m  and the  defendant T h e  Fidel i ty  B a n k  were 
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represented by their respective counsel, and Leon W. Powell, Adminis- 
trator of the Estate of Joanna Leathers, appeared through his counsel 
and tendered a judgment dismissing said appeal which the undersigned 
declined to sign, to which ruling said defendant in apt  time excepted, 
and both the Administrator and The Fidelity Bank having objected in 
open Court to the allowance of any change in the said order of the Clerk, 
and the Court, after hearing the evidence, the argument of counsel and 
the pleadings, is of the opinion and finds the following to be the facts : 

"1. That  this is an  action brought by the plaintiff against the Fidelity 
Bank of Durham, North Carolina, by summons issued and complaint 
filed March 4, 1940, for the recovery of certain funds on deposit in said 
Bank at the time of the institution of this action in the sum of $10,218.10. 

"2. That  since the institution of this action Leon W. Powell has been 
appointed by the Clerk of the Superior Court of Durham County as 
Administrator of the Estate of Joanna Leathers, and duly qualified and 
entered upon his duties as Administrator and as such Administrator has 
without collusion with said Bank also made demand upon The Fidelity 
Bank, the defendant in this action, for the said funds which are the 
subject matter of this action prior to the expiration of time to file answer. 

"3. That  The Fidelity Bank has refused to pay said funds to  the 
said Leon W. Powell, Administrator, and has also refused to pay said 
funds to Matt ie Bynum, the plaintiff in this action. 

"4. That  The Fidelity Bank, the defendant in this action, on March 
21, 1940, filed with the Clerk of the Superior Court of Durham County, 
under Section 460 of the Consolidated Statutes, a duly verified Petition 
and Application for Substitution of P a r t y  Defendant; that  there was 
also filed therewith an  affidavit of E. S. Booth, Vice President of The 
Fidelity Bank;  that the said E. S. Booth, Vice President of The Fidelity 
Bank, in his said affidavit recited that  the said Leon W. Powell, ddmin-  
istrator, was not a party to the said action; that  he had made demand 
against The Fidelity Bank for the money sued for in the above entitled 
action without collusion with the said The Fidelity Bank, and that the 
amount of the said fund was $10,218.10, and that  the said The Fidelity 
Bank, upon its verified petition, prayed that it be granted a hearing 
upon the said petition and application, and that the Court make an  order 
substituting the said Leon W. Powell, Administrator, in its place as a 
defendant in said action, u p o ~ ~  the paymr~lt  by i t  into Court of the said 
sum of $10,215.10, and that it, the Bank, be thereupon discharged from 
liability on account of said sum to the plaintiff and also to the said 
Sdministrator;  that  a notice of the filing of said petition and of the 
hearing thereon was served upon the counsel for the plaintiff Mattie 
Bynum, and also upon the counsel for  Leon TV. Powell, ,Idministrator; 
that  the plaintiff Mattie Bynum in apt time filed an  answer to this 
petition. 
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"5. That upon the hearing of the said petition of the said The Fidelity 
Bank, and its application for the substitution of Leon W. Powell, Admin- 
istrator, as defendant in said action, the said W. II. Young, Clerk of the 
Superior Court, having before him the said petition of The Fidelity 
Bank and application for the substitution of Lecn W. Powell, ddmin-  
istrator, as a party defendant, and after argument of counsel and in the 
presence of counsel for plaintiff and defendant in the above entitled 
action and in the presence of H. G. Hedrick and C. V. Jones, attorneys 
for  Leon W. Powell, Administrator, who attended the said hearing in 
response to a notice duly served upon Leon W. Yowell, Administrator, 
announced that  he would grant the petition of The Fidelity Bank and 
substitute the said Leon W. Powell, Administrator, as party defendant 
upon the payment into Court of the said sum of $10,218.10, and duly 
made and entered an  order to that effect; that the plaintiff Mattie 
Bynum in  apt  time tendered findings and duly excepted and appealed 
from the signing and entry of said order. 

"6. That  the defendant The Fidelity Bank, through its counsel, Jones 
Fuller, Esq., has stated in open Court that  i t  claims no interest in the 
funds which are the subject matter of this controversy. 

"7.  That the Court is of the opinion that  the status quo existing a t  
the time of the death of Joanna Leathers and a t  the time of the institu- 
tion of this action should be preserved in so f a r  as possible until the 
determination of the issues in order that the rights of all the parties 
involved in  this controversy may be fairly and justly protected and 
decided; that in order to do this The Fidelity Bank is a necessary and 
proper party defendant and should remain a party to these proceedings 
to the conclusion of this litigation, without liability, however, for any 
court costs or expenses, including attorneys' fees, by consent of plaintiff 
to be hereafter fixed by the Court in connection with the same, and said 
Bank should hold the funds in  controversy in  it:> possession until the 
termination of this litigation, in order that the same may be disbursed 
in accordance with such judgment as may be finally entered by the court. 

"8. Tha t  Leon W. Powell, Administrator of the Estate of Joanna 
Leathers, is entitled to assert in this action such claim as he may have, 
if any, against the funds involved, and through his attorneys has made 
a motion to strike certain portions of the plaintiff's complaint, and has 
entered an  appearance in this action. 

"9. That the order heretofore entered by the Clerk of the Superior 
('ourt of Durham County on the 4th day of Apri  , 1940, should be set 
aside to the end that this order may be entered. 

"10. That pursuant to the signing of said judgment The Fidelity 
Bank   aid to the Clerk of Superior Court the sum of $10,218.10. 
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"Now, Therefore, I t  I s  Hereby Ordered, Considered, Sdjudged and 
Decreed : 

"(1) That  the order of the Clerk of the Superior Court of Durham 
County heretofore entered on d p r i l  4, 1940, be, and the same is hereby 
set aside. 

"(2) That  the Fidelity Bank remain a party defendant to this pro- 
ceeding pending the final determination of the issues involved; that  the 
Clerk of the Superior Court of Durham County repay to the Fidelity 
Bank the sum of $10,218.10 without cost or deduction, and that  said 
Bank retain in its possession, on interest, said funds in controversy until 
there has been a final determination of the issues involved in this action; 
that  since The Fidelity Bank is claiming no interest in said funds i t  is 
hereby ordered that  no court costs in this action be taxed against said 
Bank, and that  by consent of plaintiff a t  the trial of this action in the 
Superior Court any expenses of the Bank, including its attorneys' fees, 
be deducted from said deposit and paid to said Bank;  that  said Bank is 
hereby allowed thir ty (30) days from the date of the entry of this order 
in which to answer or otherwise plead to the complaint filed herein. 

" (3)  That  Leon W. Powell, Administrator of the Estate of Joanna 
Leathers, be, and he is hereby allowed thirty (30) days from the date 
of this order in which to file pleadings setting forth any claim which he 
desires to assert against the funds in question in this controversy. 

" (4)  Leon W. Powell, Administrator of the Estate of Joanna Leath- 
ers, haring notified the Court through his attorneys that  he intended to 
appeal frnm the order overruling the motion to strike certain portions of 
the complaint, The Fidelity Bank is hereby allowed thir ty (30) days 
from the final determination of any appeal from said order in which to 
file a n w e r  or other pleadings in this matter. This the 11th day of May, 
1940. Clawson L. Williams, Judge Presiding." 

To the signing of the foregoing order, and the rulings of his Honor 
as contained therein, and to his failure to  find facts requested by counsel 
for defendant Leon W. Powell, Administrator, as set forth in the formal 
request filed in this cause and presented to his Honor prior to  the entry 
of the foregoing order, the defendant, Leon W. Powell, administrator, 
excepted, assigned error, and appealed to the Supreme Court. The 
material exceptions and assignments of error and other material facts 
will be set forth in the opinion. 

V i c t o r  S .  B r y a n t  and F. C .  Owen for p l n i n f i f .  
I l edr ick  d2 H a l l  a n d  Clnude 1'. Jones  for appel lant .  

CLARKSON, J. The record discloses that  the Fidelity Bank of Durham, 
K. C., did not appeal from the order and decree of the court below. The 
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defendant Leon W. Powell, administrator of the estate of Joanna Leath- 
ers, deceased, alone appealed. 

The first question involved, as stated by defendsnt Powell, administra- 
tor, is as follows: "1. Did the Court err in overruling substituted defend- 
ant's motions to strike from the complaint paragraphs 3 through 15, 
or any of them?'' We think not. 

Mattie Bynum, the plaintiff, brought this action against the Fidelity 
Bank of Durham, N. C., alleging a donatio rrlortis causa, made by 
Joanna Leathers to her in her last fatal illness and impending death, of 
some $10,166.85 in the said Fidelity Bank. 

This motion of defendant Powell, administrator, is premised on the 
statute-N. C. Code, 1939 (Michie), sec. 537, which is as follows: "If 
irrelevant or redundant matter is inserted in it pleading, it may be 
stricken out on motion of any person aggrieved thereby, but this motion 
must be made before answer or demurrer, or before an extension of time 
to plead is granted. When the allegations of a pleading are so indefi- 
nite or uncertain that the precise nature of the charge or defense is not 
apparent, the court may require the pleading to be made definite and 
certain by amendment." 

Section 506 provides : "The complaint must contain : . . . (2 )  A 
plain and concise statement of the facts constituting a cause of action, 
without unnecessary repetition; and each material allegation must be 
distinctly numbered." 

The motion of defendant Powell, administrator, was made in apt time. 
Section 535 is as follows: "In the construction of a pleading for the 

purpose of determining its effect its allegations shall be liberally con- 
strued with a view to substantial justice between the parties." 

The action of plaintiff is bottomed on a donatio mor f i s  causa. "A 
gift made by a person in sickness, who, apprehending his dissolution 
near, delivers, or causes to be delivered, to another the possession of any 
personal goods, to keep as his own in case of the tlonor's decease. 2 B1. 
Comm., 514." Black's Law Dictionary, p. 612. 

I n  T h o m a s  v. Hous ton ,  181 N .  C., 92-3, is the following: "To con- 
stitute a gift causa .mortis not only is an intentional transfer and actual 
or constructive delivery necessary, but it must be made in view of impend- 
ing dissolution, or in contemplation of death from a present illness or 
some immediate peril. 12 R. C. L., 962; Patterson c .  T r u s t  Co., 157 
lu'. C., 13 ; Nezuman v. Rost, 122 N. C., 524; and Wilson  z.. Fenfherston,  
122 N .  C., 747. As very tersely and succinctly stated in McCord z.. 
McCord,  77 Mo., 166: 'To constitute such a gift, it must be made in the 
last illness of the donor, or in contemplation and expectation of death. 
There must be a delivery of the subject by the donor, and it is '(defeasible 
by reclamation, the contingency of survivorship, 0:. delivery from peril." 
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( 2  Kent. Corn., 444.) I t  must be a delivery as a gift, and such a deliv- 
ery, as in case of a gift i n f e r  vicos, would inrebt the donee with the title 
to the subject of the gift.' " 

I n  28 Corpus Juris ,  see. 137, a t  pages 703-4, under the section dealing 
with gifts cczusa mort is ,  we find the following language: ' T h e r e  there 
is a controversy as to the fact of making a gift of this kind, evidence 
tending to show a motive and reason for making it is always admissible, 
especially where the declarations of the donor. or the acts performed 
which are relied upon to shorn delivery, are ambiguous. E d e n c e  show- 
ing the donor's affection and regard for the donee is admissible. I n  the 
case of a gift by a married woman to a person other than her husband, 
evidence of his ill-treatment of her is admissible as tending to show a - 
reason and motive for making the gift and so preventing the property 
from descending to her husband." Section 138:  "Prior declarations of 
the donor constituting part  of the rcs ges fm ,  and showing an  intent to 
give the property in dispute to the donee are admissible as tending to 
show Q U O  a n i m o  the act was done, and as corroborative evidence of a gift. 
A writing signed by the donor, declaring or showing an  intention to make 
a gift of the property in dispute, is admissible. So also his statements 
showing a state of mind and purpose inconsistent with an  alleged gift 
are admissible to show that  no gift was made. Subsequent declarations 
of the donor in the nature of admissions against interest are admissible 
in evidence as tending to show that  he had given the property in ques- 
tion to the donee. But such declarations are not admissible to defeat a 
gift consummated by delivery. I t  has been held that  an  admission of 
the donor that  he had delivered the property to the donee is competent 
evidence on the question of delivery." Riggs I , .  ~ Y f r n n k ,  89 W. Va., 575, 
110 S. E., 183; B a n k  c. O ' B r y n r ,  177 Ill.  App., 473; Y o u n g  I - .  A n f k o n y ,  
104 N .  Y. Supp., 87. 

I n  p r o ~ ~ i n g  a gift cnusg m o r f i s  an intentional transfer and actual or 
constructive delivery is necessary and must be made in view of impend- 
ing death from present illness. To show the intention of the donor it is 
proper to allege the setting. -2s was said in I n  r p  Westfeldt, 188 N. C., 
702 (711) : "The setting surrounding the testatrix when the paper- 
writings were signed, the home conditions and family relationship, when 
shoxn, as was proper and done on the trial below, makes it clear as to 
the disposition of the property-the persons taking and the things taken." 

I t  is proper for the plaintiff, in order to show the intention of the 
donor, to allege, as she has in paragraphs 3 through 15 of the complaint, 
the surrounding  circumstance^ of her relationship to the donor. 111 order 
to show the transfer and constructive deliwry of the corpus of the gift 
she must allege facts to show this transfer and delivery. I t  is also 
proper for the plaintiff to allege facts concerning the state of the health 
of the donor and the circumstances surrounding the donor's death. 
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We have read the complaint with ctare-it is prolix, but gives a con- 
secutive story, leading up to the alleged donafio mortis causa. We 
cannot hold that the allegations were irrelevant or redundant, but con- 
struing them liberally "with a view to substanti,d justice between the 
parties" we think the court below corrwt in refusing the motion to strike. 

I n  Poovey v. Hickory, 210 N .  C., 630 (631), it is written: "The 
motion under the provisions of C. S., 537, conced(2s that there are facts 
alleged in the complaint which are sufficient to constitute a cause of 
action. Only the propriety, relevancy, or materiality of the allegations 
sought to be stricken from the complaint are brought in question by the 
motion, which ought to be allowed only when the allegations are clearly 
improper, irrelevant, or immaterial. Ordinarily, the plaintiff has the 
right to state his cause of action in his complaint, as he sees fit or as he 
may be advised. The allegations mity be admitted or denied by the 
defendant in his answer." 

I n  the recent case of Scott v. Bryan,  210 N .  C., 478 (482), Devin, J., 
for the Court, said: "While an appeal will ordinarily lie from the denial 
of a motion to strike from the pleadings material allegations of matters 
which are incompetent or irrelevant and prejudicial, it has been well 
said in recent opinions by the Court that the questions involved could 
be better determined by rulings upon the competency of the evidence if 
and when offered, than by undertaking to chart the course of the trial 
by passing upon allegations as yet undenied. Hardy v. Dahl, 209 N .  C., 
746; Pemberfon v. Greensboro, 205 N.  C., 599. 

"While nothing ought to remain in a pleading, over objection, which 
is incompetent to be shown in evidence, the matter can be determined 
with greater certainty after consideration of all ihe pleadings and the 
evidence adduced on the hearing. Pemberfon v. Greensboro, 203 N .  C., 
514." 

The second question involved, as stated by Powe 1, administrator, is as 
follows : "2. Did the Court err in reversing the order of the Clerk Supe- 
rior Court for substitution of Powell, Administrator, as defendant in 
the place and stead of The Fidelity Bank, in the absence of a finding 
by the Court that the Clerk Superior Court had abused his discretion 
or committed error of law in signing the order of substitution?" We 
think not. 

Exceptions and assignments of error 15, 16, 17, and 18, made by 
Powell, administrator, cannot be sustained. We think the order of the 
court below contains all necessary facts to be found. 

N. C. Code, supra, section 637, is as follows : "Whenever a civil action 
or special proceeding begun before the clerk of a Superior Court is for 
any ground whatever sent to the Superior Court before the judge, the 
judge has jurisdiction; and it is his duty, upon the request of either 
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party, to proceed to hear and determine all matters i n  controversy in 
such action, unless i t  appears to him that  justice would be more cheaply 
and speedily administered by sending the action back to be proceeded in  
before the clerk, in which case he may do so." 

I n  construing the above statute, H o k e ,  J., in W i l l i a m s  v. Dunn, 158 
N. C., 399 (402-3), sa id :  "This well-considered statute, which has done 
so much to facilitate the efficient administration of justice, has always 
received the liberal interpretation that  would best promote its beneficent 
purpose ( R o s e m a n  c. Roscman ,  127 K. C., 494; Faison v. W i l l i a m s ,  
121 K. C., 152; C a p p s  u. Capps ,  85 N.  C., 405), and whether the present 
case comes strictly within its terms or not, i t  is well understood that  the 
clerk is but a part  of our Superior Court, and when a motion of this 
character is brought before the judge in term, all parties having been 
duly notified, there is no good reason why the principle expressly estab- 
lished by this law in all civil actions and special proceedings should not 
prevail here and the court have full jurisdiction." Hall  v. A r t i s ,  186 
N. C., 105; Spence  v. Granger ,  207 N .  C., 19 (22). 

N. C. Code, supra,  section 460, is as follows: "The court either be- 
tween the terms, or a t  a regular term, according to the nature of the con- 
troversy, may determine any controversy before it, when i t  can be done 
without prejudice to the right of others, but when a complete determina- 
tion of the controversy cannot be made without the presence of other 
parties, the court must cause them to be brought in. When in an  action 
for the recovery of real or personal property, a person not a party to the 
action, but having an  interest in its subject matter, applies to the court 
to be made a party, i t  may order him to be brought i n  by the proper 
amendment. A defendant against whom an  action is pending upon a 
contract or for specific real or personal property, upon proof by affidavit 
that  a person not a party makes a demand against him for the same 
debt or property without collusion with him, may a t  any time before 
answer apply to the court, upon notice to that  person and the adverse 
party, for an  order to substitute that  person in his place, and to dis- 
charge him from liability to either, on his paying into court the amount 
of the debt, or delivering the possession of the property or its value to 
such person as the court directs. The court may make such an  order." 

Under this section the vice-president of the Fidelity Bank of Durham 
made affidavit before the clerk (after  due notice to plaintiff) "that Leon 
W. Powell. Administrator of the Estate of Joanna Leathers, and who is 
not a party to this action, has made a demand against said defendant 
for the money sued for in this action without collusion with said defend- 
a n t ;  that  the amount of money which is the subject of this action, 
together with interest thereon to April 1, 1940, is $10,218.10. That  this 
affidavit is made in support of thepeti t ion and application of the above 
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named defendant to substitute said Administrator as defendant in its 
place, and to discharge it from liability to the plaintiff and said Admin- 
istrator upon paying into Court the money which is the subject of this 
action." The clerk granted the petition of the bank over the objection 
and exception of plaintiff, who appealed to the Superior Court. See 
sections 633, 634, 635, 636, and 637. 

I n  I n  re Estate of Wright, 200 K. C., 620 (B29), we find: "As we 
are of the opinion that Judge Grady acquired jurisdiction of the entire 
matter, by virtue of the appeal from the orders of the clerk, and there- 
fore had power, in his discretion, to retain the consolidated causes and to 
appoint a receiver of the estate of R. H. Wright, deceased, the judgment 
is affirmed." 

The last question involved, as stated by defendant: "3. Did the Court 
err to the prejudice of Powell, Administrator, in retaining the Fidelity 
Bank as a party defendant, under the facts disc*losed in this record?" 
We think not. 

By reference to the order and decree heretofore set forth by the court 
below, we think the court below fully protected the rights of the appeal- 
ing defendant. The Fidelity Bank of Durham sec3ms to be satisfied with 
the order and decree, and does not appeal. We see nothing prejudicial 
in the judgment. I t  is just, as it protects all the litigants. The order 
and decree of the court below is 

Affirmed. 

BARNHILL, J., dissenting: This appeal involves only a question of 
proper pleading. That being true, I would merely note my dissent 
except for the fact that through her complaint, as presently drafted, the 
plaintiff will be permitted to present to the jury her sworn statement 
concerning many matters about whicah she should not be permitted to 
testify. Thus, the defendant's cause, in all probability, will be substan- 
tially prejudiced. This the defendant seeks to prevent. 

The motion to strike is made in apt time as a matter of right. Hosiery 
Mill I , .  Hosiery Mills, 198 IL'. C., 596, 152 S. E., 794; Bank v. A f m o r ~ ,  
200 N. C., 437, 157 S. E., 129; Pnfferson 1'. R. R., 214 N. C., 38, 198 
S. E., 364; Herndon 1'. Hassey, 217 N. C., 610, 8 S. E. (2d), 914. I t  
should be decided on its merits. Skinner 1..  ('crrft~r, 108 N .  C., 106. 

The oft repeated pertinent provision of C. S., 506, is: "The complaint 
must contain-(2) a plain and concise statement of the facts constituting 
a cause of action, without unnecessary repetition; and each material 
allegation must be distinctly numbered." 

This means that the material, essential or ultimate facts upon which 
the right of action is based should bt> stated, and not collateral or evi- 
dential facts, which are only to be used to establish the ultimate facts. 
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The plaintiff should allege all of the material facts-the ultimate facts 
which constitute the cause of action-but not the evidence to prove them. 
McIntosh P. & P., 389, sec. 379;  W i n d e r s  P .  H i l l ,  1-11 N. C., 694; S u m s  
v. Price ,  119 N, C., 572;  K ~ r i s  v. A s h ~ ~ - i l l e ,  207 N .  C., 237, 176 S. E., 
738;  Hos iery  Xi71 L ~ .  Hos iery  Mi l l s ,  suprcr. Only the facts to which the 
pertinent legal or equitable principles of law are to be applied are to be 
stated in the complaint. McIntosh P. &. P., 358, see. 379;  X o o r e  1 . .  

I Iobbs ,  79 N .  C., 535;  Itrebb r. Hicks, 116 N. C., 598; L a s s i t ~ r  u. Roper ,  
11-1 N .  C., 1 7 ;  C r u m p  c. Alf ims,  6-1 5. C'., 767. 

The fur~ct ior~  of a conlplaint is not the narration of the eridence, but 
a statement of the substantive and constituent facts upon which the 
plaintiff's claim to relief is founded. The bare statement of the ultimate 
facts is all that  is required and they are always such as are directly put 
in issue. W i n d e r s  2,. I I i l l ,  suprcr. 

"This is not mere matter of forni. I t  is the essential substance of the 
litigation." X c L n u r i n  2'. C'ronly, 90 N. C., 50. The test is riot whether 
evidence in support of an  allegation would be competent upon the trial. 
I t  is whether the allegation is of a probative or of an ultimate fact, 
R e c i s  v. dsheu i l l e ,  supra; and the ultimate facts are those which the 
evidence upon the trial will prow, and not the evidence which will be 
required to prove the existence of those facts. 4 Enc. P1. & Pr., 612; 
W i n d e r s  v. H i l l ,  supra.  

When a complaint is drawn in accord with the statute and states a 
cause of action, evidence of the facts alleged is admissible. It does not 
follow that i t  is proper to allege any and every fact, eridence of which 
will be competent a t  the hearing. The requirement of the statute is 
based on reason. I t s  purpose is a t  least threefold: (1) T o  clarify the 
issue or issues of fact to be determined by the jury and to limit and chart 
the course of the trial ; ( 2 )  to prevent the pr~senta t ion  of evidential and 
immaterial facts to the jury through the medium of the complaint; and 
( 3 )  to altogether exclude from the jury any irrelevant or hearsay matter 
about which evidence may not be offered and by which the jury might 
be influenced in its verdict. 

Measured by these principles of law, it appears to me that  the com- 
plaint is not drawn in accord with the statute but contains many imma- 
terial and irrelevant allegations, some of which are nothing more than 
hearsay, which should be stricken from the complaint. 

The only fact "directly put in issue" in this case is the alleged donu f io  
causa m o r f i s .  And yet, the complaint constitutes a tliumbnail sketch 
of plaintiff's birth, informal adoption, life, family relations, business 
transactions and the like. It constitutes a synopsis of the life history 
of the plaintiff and a somewhat detailed summary of the evidence plain- 
tiff apparently will rely upon to prove her cause of action. I t  includes 
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not only what would constitute substantive evidence but that  which 
would be admissible for corroboration only. I t  likewise includes much 
tha t  would be inadmissible by reason either of C. S., 1795, or of its 
irrelevancy. 

That  deceased was the foster parent of plaintiff and that  plaintiff 
lived in the home as a member thereof, waited upon deceased and her 
husband as a dutiful child would, and that  the affectionate regard and 
consideration one would expect between parent and child existed between 
deceased and plaintiff are evidential facts which may be offered in evi- 
dence as tending to show the reasonableness and probability of such 
evidence as may be offered to establish the alleged gift, which is the 
ultimate fact constituting plaintiff's cause of action. They are not facts 
which are properly pleadable. 

There are many other allegations which have no place in the com- 
plaint, such as these: "That the plaintiff never knew her own mother, 
has never seen her since the time the plaintiff was two years old, and 
never knew what she looked like"; that  plaintiff and her husband moved 
to and lived in New Jersey and New York for a period of time; that  
plaintiff got a letter from Frank  Leathers, her foster father-giving the 
contents thereof; that  plaintiff's foster father, on several occasions, made 
statements in plaintiff's presence "that after his death everything he 
had would belong to his wife, Joanna,  and to the plaintiff Mattie Bynum, 
and a t  different times and different places, clearly indicated such to be 
his intention"; that  deceased constituted plaintiff an  agent to draw 
checks on her bank account, giving the details of the transaction; that  
deceased got together her shroud clothes and gave plaintiff directions as 
to where she wished to be buried; that  deceased realized that  she was 
suffering from an incurable disease, including in this allegation conver- 
sations of the deceased with her doctor, with the plaintiff and between 
plaintiff and the doctor; as to statements made by the deceased to the 
plaintiff after the alleged gift had been consummated; and other like 
matter. 

I am of the opinion that all of these numerous allegations which have 
no place in the complaint should be culled out and stricken in accord 
with the defendant's motion. 

I n  respect to this my  views are succinctly and forcefully expressed by 
Shepherd, C. J., in Lassifer v. Roper, supra, as follows : "In  Bayard 
77. Malcolm, 1 Johnson, 453, Chief Justice Xenf  remarked: 'I entertain 
a decided opinion that  the established principles (of pleading, which com- 
pose what is called its science, are rational, concise, luminous and 
admirably adapted to the investigation of truth,  and ought consequently 
to be very carefully touched by the hand of innovation.' I t  was but 
in keeping with the spirit of these views that  our present system of civil 
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procedure was framed and enacted, and we find this Court very shortly 
after its adoption repudiating the idea that  loose and uncertain pleading 
would be tolerated. 

"In Crump v. Mims, 64 N .  C., 767, the Court said:  'We take occasion 
here to suggest to pleaders that  the rules of common law as to the plead- 
ing, which are only the rules of logic, have not been abolished by 
The Code.' I n  Parsley v. Sicholson, 6 5  X. C., 210, i t  was said:  'The 
rules of pleading a t  common law have not been abrogated. The essential 
principles still remain, and have only been modified as to technicalities 
and matters of form' . . . ' I t  was a false notion . . . that  the 
Code of C i ~ i l  Procedure is without order or certainty, and that  any 
pleading, however loose and irregular, may be upheld; on the contrary, 
while i t  is not perfect, i t  has both logical order, precision and certainty, 
when it is properly observed. Bad practice, too often tolerated and 
encouraged by the courts, brings about confusion and unjust complaints 
against it.' " 

The complaint was filed prior to the time the administrator was made 
a party defendant. This may entail a redrafting of the complaint. I t  
would not be amiss for the court below to require that  this be done in 
conformity with the statute. 

STACY, C. J., and W'INBORNE, J., concur in dissent. 

FANNIE V. WHITLEY ET AL. V. L. ARENSOK ET AL. 

(Filed 31 January, 1941.) 

1. Deeds §§ 13a, 13b: Wills §§ 33b, 34--C. S., 1739, providing that 
"heirs" of living person be construed "children" applies only when no 
preceding estate is devised or conveyed to such living person. 

C. S., 1739, providing that a limitation to the heirs of a living person 
shall be construed to be to the children of such person, applies only to a 
devise or conve~-ance to the heirs of a living person when no preceding 
estate is devised or conveyed to such living person, the purpose of the 
statute being to validate devises or conveyances to the "heirs" of a living 
person, which under the common law would be void for want of a grantee, 
but the statute does not apply to a devise or conveyance to a living 
person and his "heirs" or "bodily heirs" or "heirs of his body" or to a 
living person for life, remainder to his heirs. The statute does not con- 
vert "heirs" from a word of inheritance to one of purchase, or affect 
the rule in Shelley's case. 

2. Deeds 5 lSa:  Wills 34- 
Since an "heir" is a person on whom the law casts an estate upon the 

death of the ancestor, a living person, strictly speaking, can hare no heir. 



I N  THE SUPREME COURT. 

3. Deeds §§ 13a, 1 3 b  
The effect of C. S.. 991, is to obviate the common law requirement that 

the word "heir" be used to convey an estate of inheritance, and to vest the 
fee in the first taker unless it is made to a p w a r  from the language of the 
deed that  an estate of less dignity is intended to be conveyed, and the 
statute does not convert the word "heir" from a word of limitation to one 
of purchase, or convert a common law estate of' inheritance into one for 
life. 

4. Deeds 8s 13a, 13b: Wills §§ 33b, 34- 
A devise or conveyance to "A and his heirs' and one to "A for life, 

remainder to his heirs" hare the identical effect of resting the fee in the 
first taker, the former by the use of words of inheritance and the latter 
by operation of the rule in Shelley's cast .  

5. Same-- 
The word "heir" is primarily a word of limitation and not of purchase, 

and will be given its technical meaning unless il: is made to appear from 
the language of the instrument that i t  was used in some other permissible 
sense. 

6. Deeds § 13a- 
A deed to a married woman and her heirs by her present husband, with 

granting clause, knbc t td~r in  and warranty to "parties of the second part, 
their heirs and assigns," i s  held to convey to the married woman a fee 
tail special, which is converted into a fee simple absolute by C. S., 1734. 

7. Appeal and Error § 49+ 
The doctrine of stare decisis has as  its purpose the stability of the law 

and the security of titles, and i t  is necessary that the established rules 
be ~miformly observed so that  those who are called upon to advise may 
safely give opinions on titles to real property. 

8. Deeds § 11 : Wills § 33a- 
While a will or deed will be construed from its four corners to ascertain 

and give effect to the intent of the testator or grantor, this intent must 
be ascertained from the language used in the instrument, and he will be 
deemed to have used technical words and phrases in their legal and techni- 
cal  sense unless he indicates in some appropri:ite way that  a different 
meaning be ascribed to them, and when he uses technical words and 
phrases invoking some settled rule of law, like the rnle in Shelley's  c a w ,  
the rule of law will prevail. 

CLARKSON, J., dissenting. 
SEAWELL, J., concurs in dissent. 

APPEAL by plaintiffs f r o m  C'lemerrf, J . ,  a t  M a y  Term, 1940, of STAKLT. 
Civil action to  restrain sale of land under  execution. 
A temporary  restraining order was issued and continued t o  the  final 

hearing,  when the  facts  were agreed upon and the  cause submitted to  the 
court  f o r  determinat ion thereon. I n  summary ,  they follow : 

1. O n  1 March,  1920, J. I. Efird and  wife conveyed a t ract  of land i n  
S tan ly  County, consisting of 8% acrw,  to  "M. E. J. Kelly and  her  heirs 
by T. D. Kelly." 
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,I printed form was used in the preparation of this deed. The blank 
spaces \$ere filled out by tlie county surveyor. I n  the premises the 
grantee is designated "JI. E. J. I i e l l y  and  her heirs b y  1'. I). h 7 r l l y  . . . 
of the second part." I n  the granting clause, in the hrzbendrrm and in the 
warranty the appellation of the grantee is, "parties of the second part, 
thrir heirs and assigns." (Italics within the quotations uied to sllow 
insertions with pen and ink.) 

2. On 28 April, 1930, in the Superior Court of Mecklenburg County, 
I;. Airenson obtained a judgment agaiiirt T. D. Kelly aiid his nife, 
RI. E. J. Kelly, for $1,000, and duly docketed transcript thereof in 
Stanly County. Execution was issued on this j udgm~nt ,  and the prewnt 
action is to restrain sale thereunder. 

3. Plaintiffs are the children of 31. 3:. J .  Kelly by her liuibaiid, T. I). 
Kelly, and were living a t  the time of the de1ive1-y of the deed in 1920, 
except Lola F. Kelly, one of the plaintiffs. wlio n a s  horn on 1 Xarcli, 
1922. 

The court being of opinion that the deed in question "conr~eyed to 
X. E .  J. Kelly a fee tail special which by our statute is conrerted into 
a fee simple," held that  the plaintiffs h a w  no interest in the property, 
dissolved the injunction and disniissecl the action. From this ruling tlie 

appeal, assigning errors. 

STACY, C. J. The case turns on the proper couitruction of the Efird 
deed of 1 3Iarch. 1920. This deed conr.eys an  estate to '(&I. E. J .  Kelly 
aiid her heirs bp T.  D. Kelly." , i t  common law \uch an e-tate was a 
fee tail special, nliich i.; converted by C. S., 1734, illto a fee simple 
absolute. 1:eci.c c. LIJurp?zy, 172 N. C., 579, 90 S. E., 573. 

,\ccording t o  our previou* decisions, C. S., 1739, proriding that "a 
l i~nitat ion by deed, will or other writing, to tlie lieirs of a l i r ing person 
shall hc conitrued to be the children of such perion," applies only when 
there is "no precedent estate conreyecl to said l i ~ i i i g  pt7rson." JIc~rsh 
2.. f ir if in,  136 lu'. C., 333, 49 S. E., 735; .Jor11~9 I.. R ( ~ g s t h l r ~ ,  141 N. ('., 
200, 53  S. E., 842. S o r  ir this section applicable "where there is a 
conl3eyunce to a living person, with a lirilitation to his heirs." l'hcirnpson 
2.. I l a f f s ,  168 N. C., 3::3, '31 S. E.. 317.  I n  other n-ordq, when the limi- 
tation is to a l i r ing person and his bodily heirs, general or special, C. S., 
1734, applies and C. S., 1739, does not. -1 forfiori, tlie latter section 
would not apply when tlie limitation is to a living person and his lieirr. 

The word "heirs" is primarily a word of limitation and not a word of 
purchase. 8 R. C. L., 1056. I n  ,\-eal 7.. Selaon, 117 lu'. ('., 393, 23 
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S. E., 428, it was said that "a deed to a person riot then living 'and his 
heirs' is void because the word 'heirs' is a word cf limitation and not of 
purchase." Ready v. Kearsley, 14 Mich., 225. Ely the same token, then, 
a deed to "A and his heirs," A being alive, is good and vests in A a fee- 
simple estate. The word "heirs," in such a case is not a word of pur- 
chase carrying title to the heirs, but a word of inheritance qualifying 
the estate of the grantee. Hunter v. Watson, 12 Cal., 363, 73 Am. Dee., 
543. And the authorities so hold. Real Estafe Co. v. Bland, 152 N. C., 
225, 67 S. E., 483; Boggan v. Somers, ib., 390, 67 S. E., 965; Walker 
2). i2liller, 139 N. C., 448, 52 S. E., 125. 

At  common law, in order to convey an estate of inheritance it was 
necessary that  the word ('heirs" appear in connection with the name of 
the grantee, either in the premises or in the habendum of the deed. 
2 Blk., 298; Real Estate Co. v. Bland, supra. "It is familiar elementary 
learning," says Ashe, J., in  Stell v. Barham, 87 N. C., 62, "that the word 
heirs is necessary to be used either in the prem ses or habendum of a 
deed to convey an estate of inheritance." True, he was then speaking 
to a deed executed in 1854 and of the law as i t  existed prior to the enact- 
ment of ch. 148, Laws 18'79, now C. S., 991, providing that a deed with 
or without the word "heirs" should be construed a convevance in  fee 
simple, "unless such conveyance in  plain and express words shows, or i t  
is plainly intended by the conveyance or some part thereof, that  the 
grantor meant to convey an estate of less dignity. ' But  this statute did 
not purport to change, and does not change, a common-law conveyance 
of inheritance to a conveyance of less effectiveness, i.e., to one conveying 
only a life estate. Cullens v. Cullens, 161 N. C'., 344, 7'7 S. E., 228. 
Quite the reverse was intended and accomplished by the statute. KO 
Act of Assembly has been found which purports to convert words of 
inheritance into words of purchase. 

Speaking to the question in Smith c. Proctor, 1:;9 N .  C., 314, 51 S. E., 
889, Hoke, J., delivering the opinion of the Court, said : "In cases, there- 
fore, where the word 'heirs' or 'heirs of the body' are used, they will be 
construed to limit or define the estate intended to be conveyed, and will 
not be treated as words of purchase, and no supposed intention on the 
part of the testator or grantor arising from the estate being conveyed, 
in  the first instance, for life, will be permitted to (control their operation 
as words of limitation. I n  all such cases the estat? becomes immediately 
executed in the ancestor, who becomes seized of an  estate of inheritance." 

An heir, according to Blackstone, is one upon whom the law casts an 
estate a t  the death of the ancestor. 2 Blk., ch. 14. "Heir" and b'ances- 
tor" are correlative terms. There can be no heir without an  ancestor. 
Hence, there can be no heirs of the living, nemo es: hueres z'iventis. One 
may be heir apparent or heir presumptive, yet he is not heir, during the 
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life of the ancestor. Campbel l  2%. E w r h a r f ,  139 N .  C., 503, 52 S. E.. 
201. Consequently, under the strictness of the old law, a limitation to 
the heirs of a living person was roid for want of a grantre. The pur- 
pose of C. S., 1739, is to validate such limitations, whether created by 
deed, will or other writing, by construing "heirs" to mean "children," 
when there are any, unless a contrary intent appears, and this is its only 
purpose. 

I n  ultimate effect, there is no difference between a conveyance to "A 
and his heirs" and a limitation to "A for life, remainder to his heirs." 
They both import fee-simple estates, the former by use of words of 
inheritance and the latter by operation of the rule in S h e l l ~ y ' s  case. 
S f a r n e s  c. H i l l ,  112 N.  C., 1, 16 S. E., 1011; 2 Wash. Real Prop., 647; 
Willianls Real Prop., 254. 

I n  Perret t  7%. B i r d ,  156 S. C., 220, 67 S. E.. 507, it was held that  a 
derise to "David Oates, and the lawful heirs of his body lawfully be- 
gotten," carried the fee to David Oates. 

The deed in Hnrr ing ton  P. Grimes ,  163 S. ('., 76, 79 S. E., 301, is 
identical in principltz with the one here presented for construction. 
There, in the premise.., in the granting clause, in the hrrhrnrlirin and in 
the ~va r ran ty  the grantee is designatrtl aq ('N. J. Bncknrr and her bodily 
heirs." The decision in that case is a direct authority for the holding 
here. The only diffrrrnce between the dert1.i conqidrrrd in the two c a v  
is. that  thr  onr creates a f re  tail, while the other crrates a fee tail special, 
both of which are now converted into fee-simple estates. Re~3is  z.. 
N u r p h y ,  s u p m .  F o r  all practical purposes, the two cases are exactly 
alike. They are the same in principle. I t  is not perceived how we can 
reverse the judgmrnt below without overruling the Harri l lg ton-(hirnes  
decision, opinion by H o k e ,  J .  ,llso, of binlilar import are the deciyionc 
in Blake  1 % .  Sh ie lds ,  172 S. C., 628, 90 S. E., 764; P a u l  c. Pnd ,  199 
S. C., 522, 154 S. E., 82.5; and Sessonls 1 % .  6'~ssonz.\, 144 S. C., 121, 
56 S. E., 687. 

"So, it has been held that  a deed conleying land to a married woman 
and her heirs 'by lier present husband' vests an estate in feew--Airlams, 
J., in X o r ~ h r c c d  c. -Vontay.r~e, 200 K. C.. 497, 157 S. E., 793. 

The reasoning in the case of Il'illis 1%.  T r u s t  C'o., 163 N .  C., 267, 111 
S. E., 166, i.; likewise in full support of the judgment below. There, i t  
was .aid that a deed "to Mary Regnu ai~tl her bodily heirs" conreged a 
fw-qimple  state under C. S., 1734, xhich  was later affected in the wnr- 
ranty hy a limitation over in case she should die without isbur or bodily 
heirs living a t  the timc of her death. Here. we have no such limitation 
over in any payt of the deed. There x a s  no suggestion in that  case, 
ho~vevrr, that  the nord '(heirs" should be construed to mean "cliildren." 

I t  was said in Xorslr 2 % .  G r i p n ,  suprn ,  that C. S., 1739, "providing 
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that  a limitation 'to the heirs of a living person $hall be construed to be 
the children of such person,' applies only when there is no precedent 
estate conveying to said living person, else it woiild not only repeal the 
rule in Shelley's cuse, but would pervert every conveyance to 'A and his 
heirs' into something entirely different from what those words have 
always been understood to mean." And further, "the words 'bodily 
heirs' have the same meaning as 'heirs of the body,' and are words of 
limitation and not words of purchase." To like effect are the decisions 
in  Worrel l  v. V i n s o n ,  50 N. C., 91;  nonne l l  c. ,klafeer, 40 ??. C., 7 ;  
H a m  e. H a m ,  21 N .  C., 598; Floyd v. Thompson ,  20 N .  C., 616. 

I n  X n y  o. Lewis, 132 N .  C., 115, 43 S. E., 550, Connor,  J., delivering 
the opinion of the Court, observed that  according to the pertinent author- 
ities, "the word 'heirs' is to be understood in that  sense which is given 
it by the law," and that  technical terms are to be ascribed their legal 
meaning, unless it clearly appears from the instrument itself that  they 
were used in some other permissible sense. Goode 2). Hearne,  180 N. C., 
475, 105 S. E., 5 ;  Wil l inms  c. XcPherson ,  216 N C., 565, 5 S. E. (2d) ,  
830. 

I11 short, the applicable decisions are all one way, with none to the 
contrary. The deed in question was good a t  common law; i t  is good 
now. I t  conveyed a fee tail special then. I t  conveys a fee simple now. 
To hold otherwise would be to depart from the bertten path and to inject 
an element of uncertainty into the settled law as it pertains to the subject 
of real property. I t  was never the intention of the General Assembly, 
in any case, (1 )  to convert sole seizin into tenancy in common, ( 2 )  to 
change a fee simple into a life estate, (3 )  to abrogate the rule in 
Shelley's case. A limitation "to the heirs of a living person," with 
which the statute alone purports to deal, is not the same as a limitation 
to a living person and his heirs. 

The doctrine of stare decisis has as its purpose 1 he stability of the law 
and the security of titles. The use of words is subject to such a variety 
of combinations that often the interpretation or construction of deeds, 
and especially of wills, is fraught with puzzling effect upon those who 
are required to determine their meaning. I t  is therefore necessary to 
establish rules, and equally important that  they be uniformly observed, 
so that  those who are called upon to advise may safely give opinions on 
titles to real property. Campbell v. Everhar t ,  supra. 

Moreover, it  is not to be overlooked that  while the significance of a 
deed, like that  of a will, is to be gathered from its four corners, Tr ip le t t  
v. Wi l l iams ,  149 N .  C., 394, 63 S. E., 79, the four corners are to be 
ascertained from the language used in the instruinent. X c I v e r  v. XC- 
K i n n e y ,  184 N .  C., 393, 114 S. E., 399; H e y e r  2.. Bzrlluck, 210 N .  C., 
321, 186 S. E., 356. I n  other words, to paraphrase a certain parody, 
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"the recipe for gathering the purport of an instrument from its four 
corners, begins by saying 'first look a t  the corners.' " L e n f l m - s  n. Gray ,  
101 N .  C., 162, 7 S. E., 657. This, the trial court properly did in the 
instant case. 

When a grantor or testator uses technical words or phrases to express 
his intent in conveying or disposing of property, he will be deemed to 
have used such words or phrases in their well-known legal or technical 
sense, unless he shall, in some appropriate way, indicate a different 
meaning to be ascribed to them. L y f l e  7.. Hulen,  128 Or., 183, 275 
P., 45, 114 -1. I;. R., 557, and annotation. See special concurrence in 
Shoemaker zq. C'octfs, 218 N. C., 251, at p. 257. So, also, if the use of 
such words or phrases bring his intention within a settled rule of law, 
like the rule in Shel ley 's  case, the latter will prevail; otherwise, technical 
words would have no certain meaning, and the rule of law would itself 
become uncertain. L e a f h ~ r s  v. Gmy, supro. 

There is nothing here to show any intention on the part of the grantor 
to employ the words,. "and her heirs by T. D. Kelly," other than in their 
ordinary sense. So nnderstood, they convey to the grantee, 31. E. J .  
Kelly, a fee simple estate. 

The judgment below is supported by the decisions on the subject, and 
accordingly it will be upheld. 

Affirmed. 

CLARKSOX, J., dissenting: The only material exception and assign- 
ment of error to be considered : Did the court below err  in signing the 
judgment set out in the record? I think so. 

S. C. Code, 1939 (Michie), see. 1739. is as follov-s : " 'IIeirs' con- 
strued 'children' in certain limitations.-A limitation by deed, will, or 
other writing, to the heirs of a living person, shall be construed to be 
the children of such person, unless a contrary intention appear by the 
deed or will." 

I t  seems that  the main object of the section is to conrert a contingent 
into a rested renlainder under certain circum~tances. I t  seems also to 
have been the purpose of the act to sustain a direct conveyance to the 
heirs of a living person. As there can be no heirs during the life of the 
ancestor, such a conveyance a t  common lan. would have been void unless 
there was something in the deed which indicated "that by 'the heirs' was 
meant the children of the perqon namctl." 3 Washburn Real Prop.. 
882. The act in question proridcs that in such a caee the word "heirs" 
?hall be collstrued to mean '(children" and the limitation therefore would 
be good. B y  this coiistruction of the section it does not affect the rule 
in Shelley's cow.  S f n r n ~ s  1.. Rill, 112 S. C., 1 ( 2  and 23) ; H a r f m a n  
2. .  F l y n n ,  189 X. C., 452. 
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A deed to "the heirs" of John A. Barrett, he being still alive, although 
void at  common law, is good under the section, and is construed to be a 
limitation to the children of John A. Barrett, and includes afterborn 
children. Graves v .  Burret t ,  126 N. CL, 267. 

Section 1739, supra, providing that a limitation to the heirs of a 
living person shall be construed to be the children cf such person, applies 
only when there is no precedent estate conveyed to said living person. 
Jones v. Ragsdale, 141 K. C., 200. 

I n  T a f e  v. Amos ,  197 N. C., 159, at p. 161, we find: "This Court has 
uniformly held that a devise to 'A,' and her children, (A' having chil- 
dren, vests the estate to them as tenants in common. H u n t  v. Satter-  
white ,  85 N. C., 73; Si l l iman v. W h i f a k e r ,  119 N. C., 89; Lewis v. 
Stanci l ,  154 N. C., 326; Cullens zy. Cullens, 161 :N. C., 344; Snowden 
P .  Snowden,  187 N. C., 539; Cunningham v. W o d h i n g t o n ,  196 N. C., 
778." 

In Mayberry v. Crrimsley, 208 N. C., 64 (65)) citing authorities, it is 
written: "Plaintiff's action is grounded on the principle, settled by 
numerous decisions, that a conveyance or devise to 'Nonnie and her 
children' vests in Nonnie and her children then living, including any 
i n  ventre sa mere, as tenants in common, the present estate conveyed or 
devised." 

I n  Edmondson zQ. Leigh,  189 N. C., 196 (201), c ~ t i n g  authorities, it is 
said: "It is settled law in this State that the intent of the testator, as 
expressed by the terms and language of the entire will, must be given 
effect unless in violation of law. 'Every tub stands upon its own bot- 
tom,' except as to the meaning of words and phrases of a settled legal 
purport. A will must be construed 'taking it by its four corners.' " 
VVilliamson 71. Cox,  218 N. C., 177 (179) ; S m i f h  c. Mears, 218 N. C., 
193 (197) ; Shoemaker I , .  C o n f s ,  218 X. C., 251. 

I n  Boyd  v. Campbell,  192 N. C., 398, at p. 401, we find: '(Whatever 
the former doctrine may have been, the courts do not now regard with 
favor the application of such technical rules as will defeat the obvious 
intention of the parties to a deed, it being an elementary rule of con- 
struction that their intention as expressed in the deed shall prevail unless 
it is repugnant to the terms of the grant or is in conflict with some canon 
of construction or some settled rule of law. Seawell v. Hal l ,  185 N. C., 
80; Lumber  Co. v .  H ~ r r i n g t o n ,  183 N. C., 85; Pugh 7:. Allen,  179 N.  C., 
307; Wil l iams  I * .  Wil l iams ,  175 N. C., 160; S p r i z g s  2.. Hopkins ,  171 
3. C., 486." 

I n  Buckner  v. Maynard ,  198 N. C., 802, it was held: "While ordi- 
narily and standing alone an estate conveyed by deed to 'R and children, 
her bodily heirs and assigns,' would carry a fee-simple estate to R, it 
will not so operate when taking the deed in its entir.ty, the intent of the 
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grantor is ascertained to convey the lands to R and her children as 
tenants in common, and such intent is i n  conformity with like expres- 
sions used in the other material and relevant portions of the deed." 

The language in the present deed (taking it by its four corners), is as 
follows: (1 )  "This Indenture, Made this the 1st day of March in the 
year of our Lord one thousand nine hundred and twenty between J. I. 
Efird and wife A. E. Efird of the County of Stanly, and State of North 
Carolina, of the first part, and M. E. J. K e l l y  and her  heirs  b y  T .  D. 
K e l l y ,  of the County of Stanly, and State of North Carolina, of the 
second part." . . . ( 2 )  "Have bargained, sold and conveyed, and 
by these presents do bargain, sell and convey u n t o  the  suid parties of the  
second part,  their  heirs atrd assigns,  the following described real estate, 
situate, lying and being in Endy Township, in the County of Staiily, and 
State of North Carolina, bounded as follows, to-wit : (describing same)." 
. . . (3 )  "TO HAVE ,LSD T O  HOLD, all a i d  singular the above 
granted premises, with the appurtenances, u n f o  f h e  said parties of the  
second part ,  f he i r  h e i r s a n d  assignsforel!er." . . . (4) And the said 
J. I. Efird and A. E. Efird, parties of the first part, for themselves their 
heirs, executors and administrators, do hereby covenant  with t k e  suid 
parties of the  second p a r f ,  f he l r  heirs and  assigns," etc. 

I n  the deed in controversy the grantees are set out i n  the premises us 
-11. E. J .  K e l l y  arid her  heirs h y  1'. U .  K e l l ? ~ .  I n  the granting clause, 
hnbendtrm clause, the covenant, and the warranty, the grantees are re- 
ferred to as the parties of f h e  second part ,  their heirs and assigns, and 
not as 31. E. J. KelIy, her heirs and assigns. There is no estate prece- 
dent and the word "heirs7' in the premises means "children." 

Construing the deed and "taking it by its four corners," the irresistible 
conclusion is that  %I. E. J. Kelly and plaintiffs, her children, took an  
estate in the lands described in the deed as tenants i n  common. 

The main opinion and the defendants in their brief cite several cases 
to support their contention, but which I think distinguishable from the 
preqent case. 

The fact? in Jonrs  v .  R a g d a l e ,  141 N. C., 200: On 19 Deceniber, 
1882, -1lexander W. Robbins conveyed to "Zilphia S. Jones and her heirs 
by her present husband, Levy Jones, the land in controversy . . . 
To have and to hold the said land and appurtenances thereunto belong- 
ing, to the said Zilphia Jones and her heirs by her present husband, and 
assigns to her only use and hehoof." The habendurn clause was con- 
sistent with the granting clause. The statute, N. C. Code, 1939 (Xichie) ,  
sec. 173GFee- t a i l  Special mas converted into fee simple became appli- 
cable. This case states fur ther :  "As stated in M a r s h  11. Grifila,  136 
N. C., 334, 'The Code, section 1329 (now Revisal, see. 1583) (Sec. 1739. 
s u p r a ) ,  providing that  a limitation to the heirs of a living person shall 

5-219 
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be construed to be the children of such person, applies only when there 
is no precedent estate conveyed to said living person.' " 

I n  Ker i s  c. M u r p h y ,  172 N .  C., 579 (580), tlie deed contained the 
following: "Do give, grant, bargain, sell, convey, and confirm unto the 
party of the second part, her heirs by the body of F. H. Revis, and 
assigns forever. . . . ' T o  have  and to  hold fh t ,  aboce described land 
tnnd pcrn i ses ,  with all the appurtenances thereunto belonging or in any 
wise appertaining u n t o  the  said p a r f y  of the  second part ,  her  heirs  and 
, m i g n s ,  to the only use and behoof of her  and her  said heirs and assigns 
, forerer .  .lnd the  said parties of the  first part do hereby corenan f  to and 
rci fh  the  said pnr ty  of the  second p r f ,  her  heirs  and  assigns,  that the 
said parties of the first part  are lawfully seized in fee simple of said 
land and premises, and hare  the full right and poaer t o  conrey  flze same  
f o  the  said p a r f y  of the  second part i n  fee s imple ,  2nd that  said land and 
pre~riises are free from any and all  encumbrance^;, and that  they will, 
and their heirs, executors, and administrators shall, forever warrant  and 
defend the title to the said land and premises, with the appurtenances, 
u n f o  the  said p r f y  o f  tlie s ~ c o n d  prrrt, her  heirs crvd assigns,  against the 
lawful claims of all persom zchomsoe~~er." (Italics ours.) At  p. 581: 
"Counsel for defendant relied on K e n  1.. Rolreson, 40 X. C., 373; Rozc- 
iand v. R o w l a n d ,  93 S. C., 214: Gudger  7.. Tl'hife,  141 N .  C., 507; 
T r i p l e f f  1%. TT'illiams, 149 N .  C., 394; Beacom v. d mos ,  161 N .  C., 357; 
and other cases to the same effect, which decided that the intelltion of the 
grantor must be sought for in the language of th. entire deed and the 
latter construed in accordance therewith; but that is what we do when 
n e  hold this estate to be a fee simple, as the gran-or has used language 
which conveys that  kind of estate and no other. Xf we are to ascertain 
his intention by his words, that  is the clear result, and if the lam did not 
require us to give that  construction to the deed, by reason of tlie particu- 
lar words of limitation used, 'her heirs by the body of F. R. Reris,' and 
the statute defining what the same shall mean, we would, by a surrey of 
the whole deed, coilstruing one part with another, reach the same con- 
calusion." 

I n  Rlrrke I ? .  Shields ,  172 N .  C., 628, it was held : "An estate granted to 
'B,' 'and to the heirs of her own body,' etc., 'it being expressly under- 
stood that  the hereinafter described premises are to descend a t  her 
demise to the heirs of her body,' etc., with fenendunz 'to have and to hold 
the above particularly described premises to the said party of the second 
part and to her heirs forever,' conveys an estate in fee tail to B. which 
our statute converts into a fee simple absolute. Rwisal ,  sec. 1578 (now 
see. 1734, svprtr ) ." 

I n  Paul  1%. P a n l ,  199 N .  C., 522, the facts were: "It appears from 
the facts found by the trial court that  on 1 June.  1905, John F. Pau l  
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executed and delivered to Mattie Pau l  a deed in which for a considera- 
tion of $3,000 he conveyed 'to said Mattie Pau l  and the heirs of her 
body by Smith Pau l  begotten, or upon failure thereafter her death to 
the nearest heirs of Smith Paul,  a certain tract or parcel of land in 
Pamlico County,' containing fifty acres. The h a b e n d u m  is 'to the said 
Mattie Paul,  aforesaid heirs and assigns,  and the covenants were made 
with 'soid X o t t i e  P a u l ,  aforesaid heirs and assigns.' . . , (p. 523). 
When John F. Pau l  made the deed to Mattie Paul,  she had two living 
children by her husband, Smith Paul, and within ten lunar months 
thereafter another child, the defendant, Gladys P. Paul,  was born to 
them. Mattie Pau l  and Smith Paul,  her husband, are living." The 
Court said (p. 523) : "The judge presiding a t  the trial was of opinion 
that John F. Paul's deed conveyed the land in controversy to Mattie 
Pau l  and the children living and in esse as tenants in common. This 
would have been correct if the deed had been made to Mattie Pau l  and 
her children. T a t e  v. A m o s ,  197 X. C., 161. But it was executed 'to 
Mattie Pau l  and the heirs of her body by Smith Pau l  begotten.' The 
estate thus created was under the old law a fee tail special ( 2  Bl., 113), 
which our statute enlarges into a fee simple. C. S., 1734. The law is 
clearly stated in R e &  c. X u r p h y ,  172 N .  C., 579, and Jones  v. Rags-  
dale,  141 S. C., 200. I n  the last case the conveyance was 'to Zilphia S. 
Jones and her heirs by her present husband'; and a t  the time the deed 
was executed they had one living child. I t  was held that  Zilphia and 
her child were not tenants in common, the statute (C. S., 1739), provid- 
ing that a limitation to the heirs of a living person shall be construed 
to be the children of such person, being applicable only when there is no 
precedent estate conveyed to the living person. X a r s h  v. G r i f i n ,  136 
S. C., 334. . . . (p. 523) This inartificial language reminds us 
that, as said by Lord Chief Jus t i ce  W i l l s ,  such a construction should be 
made of the words of a deed as is mos t  agreeable to  the  in tent ion of the 
m a k e r ,  because (words are not the principal thing in a deed, but the 
in tent  and  design of the  grantor.' Cobb v. H i n e s ,  44 N .  C., 343, 349. 
The intent must be such as is expressed in the deed and not such as may 
hare  existed in the grantor's mind if inconsistent with the language he 
used. I l lcIz%er z.. X c K i n n e y ,  184 N .  C., 393; W e s t  c. J f u r p h y ,  197 
S. C., 488. Technical  rules of cons f ruc t ion  serve only as aids to this 
end, because the meaning of the deed largely depends upon the circum- 
stances of the grantor as they appear in the deed itself." (Italics mine.) 

I t  will be seen that the h a b e n d u m  is "to the said Mattie Pau l  afore- 
said heirs and assigns" and the covenants were made with "said Mattie 
Paul,  aforesaid heirs and assigns." Construing the deed as a whole, the 
Court said, a t  p. 534: "By this construction Mattie Paul  took an estate 
in fee simple, defeasible upon her dying without bodily heirs by Smith 
Paul,  liring a t  her death." 
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This dissent is based on the intention of the maker, construing the 
will in its entirety. 

The cases cited in the main opinion are not ap~licable. 
I n  Harrington v. Grimes, 163 N. C., 76-the dec>d was to "N. J. Buck- 

ner and her bodily heirs," and in  the habendum "said N. J. Buckner 
and her bodily heirs and assigns." Hoke ,  J., said, at  pp. 77-78 : "Under 
the old law, the deed in question would have convt2yed to N. J. Buckner 
an estate in fee tail, converted by our statute into a fee simple (Revisal, 
sec. 1578), and his Honor correctly ruled that plaintiff could make a 
good title (citing authorities). . . . I n  those cases it was held that, 
on a perusal of the entire instrument and by reason or' the language in 
which same was expressed, a deed in the one case and a will in the other, 
it plainly appeared to be the intent of the grantor. to convey only a life 
estate to the first taker, and that the words 'bodily heirs' and 'heirs of 
the body' did not refer to those persons as inheritors of such taker, but 
were used as a descriptio personarum, carrying to them an estate in 
remainder and as purchasers from the grantor. But no such intent can 
be gathered from this instrument, nor does it contain any words or ex- 
pressions to qualify or affect the ordinary meaning of the words 'bodily 
heirs' in connection with the estate limited to N. J. Buckner, and the 
deed, as stated, has been properly held to convey to such grantee an 
estate in fee simple." 

I n  Sessoms v. Sessoms, 144 N. C., 121, the language in the will was 
(p. 122) : "I lend to my grandson, Joseph W. Sessoms, the Wyman 
tract of land, whereon his father, H. B. Sessomcl, lived and died, the 
number of acres not known, to him and his lawful heirs of his body 
forever; and if he should die without lawful h e i ~ s  of his body, I then 
lend it to his sister my granddaughter, Martha Sew,oms, and her lawful 
heirs of her body forever." H o k e ,  J., at p. 123, said: "The clause in 
question conferred on Joseph W. Sessoms an estate-tail, converted by our 
statute into a fee-simple, Revisal, See. 1578; and the court below was 
correct, therefore, in holding that J o s ~ p h  W. Sessoms acquired an abso- 
lute estate under the terms of his grandfather's wilj." 

I n  Harrington v. Grimes,  163 N .  C., 76, it was decided that an estate 
lo B. and his bodily heirs under the old law would have conferred a fee 
tail, which, under our statute, where a contrary intent may not be gath- 
wed from the instrument, construed as a whole, is; converted into a fee 
simple. 

I n  Wil l i s  v. T r u s t  Co., 183 N. C., 2G7, the deed was "To his daughter 
Mary Regan and her bodily heirs." The other clauses and the habendum 
clause is to "Mary Regan and her bodily heirs and to their only use and 
behoof forever." The Court said (a t  p. 271) : ''dpplying these prin- 
ciples, we conclude that the deed should be const~wed as if it read 'to 
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Mary Regan and the heirs of her body ( a  fee simple, C. S., 1734), and 
if she should die not having such heirs or issue living a t  the time of her 
death, then to the heirs of the grantor.' C. S., 1737." 

I n  Morehead 2%. M o n f u g u e ,  200 N.  C., 497: "A conveyance of land 
'to Della Todd during her lifetime and a t  her death to the heirs of her 
body' without additional words, would transfer the fee." . . . A d a m s ,  
J. ,  said ( a t  p. 499) : "Under the former law the estate would have been 
a fee tail special, but our statute provides that  every person seized of an  
estate tail shall be deemed to be seized thereof in fee simple. C. S., 1734." 

311 these decisions are premised on language which converted the fee 
tail under C. S., 1734, into a fee simple. I n  the present action the 
intention, as shown by the whole deed, is to the contrary. Any other 
construction would nullify clear English language. 

The true rule is stated by Devin ,  J., in W i l l i u m s o n  v .  C o x ,  218 N.  C., 
177 (179) : "The cardinal principle in  the interpretation of wills is that  
the intention of the testator as expressed in the language of the instru- 
ment shall prevail, and that the application of technical rules will not be 
permitted to defeat an  intention which substantially appears from the 
entire instrument. I l e y e r  r .  Rulluclc, 210 N. C., 321, 186 S. E., 356; 
h'mifh  I - .  Jrleurs, post, 193. However, accepted canons of construction 
which hare  become settled rules of law and property cannot be disre- 
garded. As was said in M a y  v. Lewis ,  132 X. C., 115, 43 S. E., 530: 
' I t  is our duty, as far  as possible, to give the words used by a testator 
their legal significance, unless it is apparent from the will itself that 
they are used in some other sense.' 4 Kent's Com., 231." S h o e m a k e r  v. 
Coats ,  szipm. 

A devise to the "heirs" of a person will be construed to be his "chil- 
dren" in the absence of a contrary intention expressed in the instrument. 
Auoseley c. K n o t t ,  212 N .  C., 651. 

"In wills, in order to effectuate the intention of the testator, the word 
'heirs' is sometimes ronstrued to mean the 'next of kin' (1 Jac.  & W., 
388) and children (Ambl., 273)." Cyc. Law Dict. Shumaker and 
Longdorf, p. 436. 

"It may be a word of purchase, and is frequently deemed synonymous  
wi th  'children,' Cul tr ice  I . .  Mills ,  97 Ohio St., 112, 119 N. E., 200, 201." 
Black's Law Dict., p. 888, citing a wealth of authorities. 

To gire meaning to the language used in the entire deed, indicates 
that  the words "her heirs" were used as synonymous with chi ldrrn.  
This construction would harmonize the whole deed and all its parts and 
give the language, their heirs and assigns, in other parts of the deed the 
usual, ordinary and accepted interpretation, that  more than one taker 
was indicated in the deed. 
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The cases cited by defendants deal with instances where the clear 
language of the deed shows a fee tail, which by statute becomes a fee 
simple, or where the deed is taken as a whole tc gather the intention 
that  a fee was intended to be conveyed. 

I n  the present case to construe the deed as contended for by deferid- 
ants would abrogate the ('four corners" rule to gather the intention of 
the entire deed and nullify four t imw the clear language in the deed 
"their heirs and assigns." Whose heirs and assigns? "M. E .  J. Kelly 
and her heirs (meaning children) by T. D. Kelly." 

A11 the decisions are to the effect that the '(polar star" is to gather 
the intention from the entire instrument. The vlear language of the 
deed should not be struck down by technical constrxction. The  English 
language is known to those who make deeds and wills, but the technical 
decisions of a court are sometimes unknown. They become a "feather 
on the water" and are blown about by every passing breeze of judicial 
construction. Titles are made so uncertain that  irstead of the intention 
from the language used governing the deed or will and the construction 
from its "four corners," every case will have to come to this Court to 
discover what specialized meaning will be given the English language 
and what rights owners have in their property; instead of settling titles 
to property, overly technical construotions create chaos. We have in 
the present majority opinion no beaten path to guide us, but are going 
into the jungle of judicial construction. 

SEAWELL, J., concurs in dissent. 

MRS. REBECCA SOSNIK KOLMAN v. H. SILBER'I' A N D  MRS. HANNAH 
SILBERT SIFF. 

(Filed 31 January. 1'341. ) 

1. Automobiles $ 9c- 
The violation of provisions of the statute regulating speed constitutes 

prima facie evidence of negligence, and the riolation of other statutes 
designed and intended to protect life, limb and property, constitutes negli- 
gence per se. 

2. Automobiles @ l S h 4 o u r t  must declare and apply to evidence provi- 
sions of safety statutes relied on by plaintiff as basis of negligence. 

Plaintiff's allegations, supported by evidence, were to the effect that the 
driver of the car in which plaintiff was riding wns negligent in driving 
the car on a wet and slippery highway, with worn and slick tires, a t  an 
excessive speed under the rircnmstnnces, and in a Inaniier so as to endan- 
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ger the life and limb of plaintiff, that the driver failed to keep the car 
under proper control and failed to keep a proper lookout and give proper 
attention to the driving of the automobile. and that  as a result, the car 
skidded off the highway, causing the injuries in suit. H e l d :  The failure 
of the court to charge and apply to the evidence the provisions of see. 102, 
ch. 407, Pnblic Laws 1937, that a motorist must a t  all times drive with 
due caution and circumspection and a t  a speed or in a manner that will 
not endanger, or be likely to endanger. nny person or property, and the 
failure to charge the provisions of see. 103, ch. 407, Public Laws 1037, that 
no person shall drive a vehicle on a highway a t  a speed greater than is 
rc.tisoiiat)le and prudent under tlie conditions then existing, constitutes 
reversible error. 

5. Same: Autornobilcs 1%-Motorist may not lawfully drive at speed 
which is not reasonable and prudent under circunistances notwith- 
standing that speed is less than limit set by statute. 

Where there is evidence of spt.ci:ll hazards, n charge that the speed law 
is 1.5 miles per hour upon the open highway and that a speed in excess 
thereof is prima fnrie evidence that the speed is unlawful, without qualifi- 
cation, is erroneous, since whether a s1)eed of 4s miles per hour is lawful 
tlepmds nl)on the circumstances existing a t  tlie time, it  being required by 
st:ttl~te. Public Laws of 1937, ell. 407. sees. 10'2, 103, that a motorist must 
a t  $111 times drive with due caution and circnmspection and ;kt a speed or 
in n mtlnner that will not end:~nger, or be likely to endanger, any person 
or property, and that he may riot lawfully drive a t  a speed greater than 
is reasonnt~le or prudent under the conditions then existing, ant1 the statu- 
tory speed limit of 45 miles per hour on a rural road being snhject to the 
express provision that a speed less than the limit does not relieve the 
tlrivrr of tlie duty of decreasing speed wlieli special hazards exist. 

4. Automobiles # 1811- 
The failure of tlie court to explain and apply the provisions of safety 

statntrs relied 011 by plaintiff is not cured by a subsequent charge stating 
;ind explaining the c'oinmon law rule of the prudent man. 

(:LARKSON, J.. concurs in result. 

APPEAL by plaintiff f rom Pless, J., a t  October Term,  1940, of FOR- 
SYTH. X e a  trial.  

The  defendant, H. Silbert,  owns and rnaintains a n  automobile f o r  
family use. O n  23 May,  1938, his wife and his daughter,  the defendant, 
Mrs. H a n n a h  Silbert Siff, used this automobile on a t r i p  to  attend a 
convention i n  Durham.  T h e  plaintiff became a guest passenger on the 
ie tu rn  t r i p  to Winston-Salem. Mrs. Siff mas dr iving and it  was rain-  
ing. T h e  automobile suddenly began to skid, r a n  d o n n  a n  embankment 
and turned over. As a result plaintiff sustained certain personal injuries. 

Thewaf te r ,  plaintiff instituted this action to recoT e r  coniperlsation 
for  the pcrsonal injur ies  received, alleging tha t  the dr iver  was operating 
the motor vehicle a t  the t ime "in a careless and reckless manner ,  with- 
cu t  due caution and circumspection and a t  a speed and i n  a mariner so 
as  to endanger the life and l imb of the  plaintiff;  in  t h a t  she was dr iving 
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the said automobile a t  a high and unlawful rate of speed upon a wet 
and slippery highway, to wit, from 45 to 50 miles per hour;  in that  
she was driving the said automobile without having the same under 
proper control, without keeping a proper lookout acd  without having her 
mind and attention properly upon the driving of the said automobile 
under the circumstances; in that  she was attempting to raise or lower 
the side window in the said car without slowing d3wn the said car and 
without keeping her eyes upon the highway and in so doing caused the 
said automobile to swerve in a careless and negligent manner, whereupon 
it began to slip and slide . . ; in that  she was driving an  auto- 
mobile with the tires worn and slick." 

Appropriate issues were submitted to the jury and it answered the 
issue of negligence in the negative. From judgment entered thereon 
plaintiff appealed. 

Fred S. Hutchins and H .  Bryce Parker for plaintiff, appellant. 
Ratcliff, IIudson & Ferrell for defendants, appeilees. 

BARNHILL, J. I n  automobile cases where the alleged negligence rests 
in the violation of one or more of the provisions 3f the law governing 
the operation of motor vehicles enacted, designed a r  d intended to protect 
life, limb and property, it is mandatory that the judge in his charge 
shall state, in a plain and correct manner, the evidence in the case and 
declare and apply the pertinent provisions of the Motor Traffic Law. 
Bowen 2,. Schnibben, 184 S. C.. 248, 114 S. E., 170;  Williams v. Coach 
C'o., 197 S. C., 12, 147 S. E., 435;  Spencer c. B r m m ,  214 S. C., 114. 
198 S. E., 630. 

"Where a statute appertaining to the matters in controversy provides 
that  certain acts of omission or commission shall or shall not con- 
stitute negligence, it is encumbent (incumbent) upcsn the judge to apply 
to the various aspects of the evidence such principle:, of law of negligence 
as may be prescribed by statute, as well as those which are established by 
the common law," Bowen 2'. Schnibben, supra; 0rv ; s  v. Holt, 173 N. C., 
231, 91 S. E., 948; Mattheus 1 % .  Xynt t ,  172 N .  C .  230, 90 S. E., 150;  
Ll-ichols v. Fzbre C'o., 190 N .  C., 1, 128 S. E., 471 ; 1Villiam.s 1.. Conch 
Co., supra; C'omr. of Bani-s I ? .  Milk ,  202 N. C., 509, 163 S. E.. 
598;  Spencer 2 ' .  Brown, supra; and the violation of the provisions of the 
statute regulating speed constitutes prima facie eTidenre of negligelice 
and the violation of the other provisions thereof constitutes negligence 
per se. 

The courts have been rather meticulous-and properly so-especially 
in the matter of negligence-in requiring that  the law be explained in its 
connection with the facts in evidence. Smith u. Bus C'o., 216 N. C.. 32, 
3 S. E. [2d),  362. 
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I n  undertaking to comply with this requirement the court below 
charged the jury:  (1 )  "Now, gentlemen, the speed law with reference 
to a place out on the highway a t  that  time and place reads as follows : 

" 'Provided, that if any person should operate a motor vehicle upon 
the highway a t  a speed in excess of 45 miles per hour that  that  speed 
is prima facie evidence that  the speed was not justified and was a viola- 
tion of the speed limits7 "; and ( 2 )  "If the plaintiff shall have satisfied 
you by the greater weight of the evidence that  the defendant, Mrs. Siff, 
was operating the car in such a manner as to be in violation of the speed 
law-and you will recall the rule the Court gave you as to the speed 
lam, being a t  that  time forty-five miles an  hour, but that you are not, 
merely because you find she was operating it in excess of forty-five miles 
an  hour, if you shall find she was doing so, hold her guilty of negli- 
gence; that  is, you may or may not do so upon that  finding-if you find 
she was operating the car in violation of the speed laws under that  
instruction and shall further find that  was the proximate cause of the 
injury to the plaintiff, then you will answer this first issue YES." I n  
so doing it made no reference to section 102, ch. 407, Public Laws 1937, 
which provides that "Any person who drives any vehicle upon a highway 
carelessly and heedlessly in wilful or wanton disregard of the rights 
or safety of others, or without due caution and circumspection and at a 
speed or in a manner so as to endanger or be likely to endanger any 
person or property, shall be guilty of reckless driving." S o r  did i t  
direct the attention of the jury to the primary provision of section 103 
of said act, to-wit :- 

( 'So  person shall drive a vehicle on a highway a t  a speed greater than 
is reasonable and prudent under the conditions then existing." I t  con- 
tented itself by quoting and charging upon the proviso therein. 

Sections 102 and 103 of ch. 407, Public Laws 1937, constitute the 
hub of the Motor Traffic Law around which all other provisions regulat- 
ing the operation of automobiles revolve. A proper explanation and 
application thereof to the evidence in the case was essential and the 
omission of any reference thereto affected a substantial right of the 
plaintiff. 

The charge as given was erroneous. Whether the speed law is 45 
miles per hour depends upon the circumstances existing a t  the time. 
The motorist must a t  all times drive with due caution and circumspection 
and a t  a speed and in a manner so as not to endanger, or be likely to 
endanger, any person or property. At no time may he lawfully drive 
a t  a speed greater than is reasonable and prudent under the conditions 
then existing. T h i l e  the statute provides that "where no special hazard 
exists," forty-five miles per hour on a rural road is lawful, it further 
provides that  "the fact that the speed of a vehicle is lower than the fore- 
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going pr ima  facie limits shall not relieve the driver from the duty to 
decrease speed . . . when special hazard esists by reason of weather 
or highway conditions and speed shall be decreased as may be necessary 
. . . in compliance with the duty of all persons to use due care." 

That  part  of see. 103, which fixes the rate of speed that  is lawful when 
no special hazard exists, is secondary, facilitating proof, and must a t  all 
times be considered with proper regard to its relation to the primary and 
fundamental provisions of the section. 

I t  is conceded that i t  was raining very hard a t  that time. Mrs. Siff, 
the driver, so testified. She testified further, "it had been raining. I 
know that  in driving a car in the first rain before it washes the scum off 
the highway it is much slicker than after it has rriined enough to wash 
that  off . . . The rain started af t r r  we left Durham . . . When 
1 spoke of the accident I said I don't know how it could have happened 
unless there was something wrong with one of the> tires." I n  addition 
there was testimony that  the left rear tire was worn to the fabric and 
was slick and that  Nrs.  Siff mas somewhat irritated and nervous as a 
result of complaints from one of the passengers on the rear seat relative 
to the rain blowing in on her. 

Under these conditions, giving proper consideration to all the provi- 
sions of see. 103, it was error to state without qualification that  45 miles 
per hour was the speed law at that  time and place. The admitted 
hazards due to the condition of the weather and of the road and the 
other circumstances required that the jury determine whether the speed 
a t  which the car was being driven was, under all the circumstances, 
reasonable and proper and, if not, whether such speed was the proximate 
cause of the injury. 

The duty imposed by statute is positive. The subs~quent charge in 
which the court stated and applied the common law rule of the prudent 
man is not sufficient to remedy the failure to properly explain and apply 
the statutory provisions. Bowrn 7). Schnibben, supra.  

For  the reasons stated there must be a 
S e w  trial. 

CLARKSON, J., concurs in result. 
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11. ARTHUR OSBORNE, A CITIZEX A N D  T A X P ~ Y E R  OF THE TOWN O F  CANTON 
IS IIAYWOOD COUSTP ox  REHALF OF HIMSELF A N D  ALL O T I ~ E R  TAX- 
P i Y E R S  OF THE TOITS  O F  CANTOS DESIRIKG TO BE MADE PARTIES TO 

T H I ~  ACTION. V. T H E  TOWN O F  CANTOS Aun J. PATTII MURRAY, 
MAYOR, ('. Id. \VESTMORELAND. C. GUT H I P P S  A N D  CARROLL Mc- 
CRACKEX, ALDERMES OF TIIF T O W S  O F  ('ASTOK, 

and  
STATE O F  NORTH CAROLINA, E n  IIEL. WAY KISSLAND, T O W S  O F  

CASTON, A N D  \VAT KISSLAND, Tax COILECTOR, V. J. n. MACKEY. 

(Fi led  26 February.  1941. ) 

1. Trial # 11-Separate causes in which neither parties nor purposes are 
identical, nor the plaintiffs united in interest, cannot be consolidated. 

An action in the  na tu re  of quo t c u r r u ~ ~ t o  \mi insti tuted by the  pe rwn  
elected to  t h e  office b~ the  mnnicipal aldermen against  the  person pre- 
viously elected to the  office by the  aldermen, to t r y  title to  the office. 
Another action n t i s  insti tuted 1)y a taxpayer against  the  town ant1 i t s  
aldermen t o  restrain them from paying the  emoluments of office to the 
person elected by them upon the  contention tha t  the  person prexiously 
elc.ctcd to the  office hy the  aldermen and discharging the  duties of the  
office. w a i  entitled to the  emolnmentc thereof up to the  t ime he snrren- 
tiered pob~ession of the  ofice. H e l d :  Sei ther  the parties nor the  pnnJo'es 
of the  two separate causes of action tire the  same and the  respective plnin- 
tiffs therein a r e  not united in interest, and  therefore the  causes cannot be 
joined in the  same action under C S.. 467. 
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OSBORNE 8. CANTON and KINSLAND 2). ill ACKEY. 
- 

2. Appeal and Error 8 a0- 
Where two separate actions which cannot be joined in the same action 

a r e  tried together for convenience but not consolidated by the court into 
one action, separate appeals should be taken and separate records filed by 
the respective appellants, and Rule of Practice in the Supreme Court, 
No. 19 ( 2 ) ,  providing that only one record is required where there are  
two or more appeals in one action, is not applicable. 

3. Pleadings 8 212: Appeal and Error 8 3 7 b  

After time for filing answer has expired, defendant's motion to be 
allowed to amend is addressed to the discretion of the trial court, and i ts  
denial of the motion is not subject to  review except in case of manifest 
abuse. C. S., 647. 

4. Same: Appeal and Error 8 38- 
I t  will be presumed on appeal that the court's denial of defendant's 

motion to be allowed to amend answer after time for filing answer had 
expired, was properly denied in the exercise of its discretionary power 
even if it does not affirmatively appear from the record that  the denial of 
the motion was discretionary, since the ruling of the court will be pre- 
sumed correct, but in this case it  did affirmatively appear that the court 
denied the motion in the exercise of its discretion. 

5. Pleadings 8 22: Appeal and Error 8 5- 

The Supreme Court has the power to grant a motion by defendant to 
be allowed to amend his answer, C. S., 1414, but the motion is denied in 
this case, since the matter sought to be alleged by ~imendment is immate- 
rial to the defense. 

6.  Quo Warranto 8 %When defendant refuses to surrender the offlce on 
the ground that he is the de jure officer, relator Is not required to Ale 
bond or take the oath of offlre. 

Where, in an action in the nature of quo warranto, the defendant 
alleges that he refused to surrender the office because he mas entitled 
thereto, his motion to amend his answer to allege, as  a further reason for 
his refusal to surrender the office, that the relator had not filed bond as  
required by statute or taken the oath of office, is properly denied, since 
such further allegations do not constitute a defense, the filing of bond 
and the taking of oath not being required of relator when defendant 
refuses to surrender the office on the ground that he is the de jure officer, 
because in such circumstances such action would be a vain thing which 
the law does not require, and it  being expressly provided by statute, 
C. S., 885, that if judgment is rendered in favor of the relator he shall 
be entitled to take over the office after taking oath and executing the 
official bond, and the fact that the motion is made after defendant has 
surrendered the office and the relator has filed bond and taken the oath, 
does not alter this result, the defense not being germane on the question 
of the right to the emoluments of the office between the time of relator's 
election and his actual induction into office. 

7. Same- 
In  a n  action in the nature of quo warranto, to try title to public office, 

the question of damages, including the right to the fees and emoluments 
of the office, must be determined in the proceeding, and when the judg- 
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ment of the Superior Court that relator is entitled to the office is affirmed 
on appeal, the cause remains open for further proceedings in the Superior 
Court for the adjudication of damages. 

8. Public Officers § 11- 
The de jure officer is entitled to the fees, salary and emoluments per- 

taining to the office from the date he is entitled to the office by valid 
election or appointment notwithstanding that the de facto officer actually 
performs the duties of the office pending the adjudication of the title. 
C. S., 878, 879, 880, 883. 

9. S a m e  
A municipality can be required to pay the salary of an officer only once, 

and therefore where it has paid the salary to the de facto officer, the 
de jure officer may not recover the salary for the same period from the 
municipality, but where the salary of the office has not been paid by the 
municipality pending the determination of title to the office, the de jure 
officer is entitled thereto. 

APPEAL by plaintiffs in the first action, above named, and by defend- 
ant  in the second, from Warlick, J., at  September Term, 1940, of 
HAYWOOD. 

Two actions-the second (4936) in the nature of quo warranto to t ry  
title to office of tax collector of the town of Canton, North Carolina, and 
the first (5059) to enjoin the town of Canton and its board of aldermen 
from paying to Way  Kinsland, the relator in the second, salary as tax 
collector of said town claimed by him de jure for the period during 
which he alleges the office was wrongfully withheld from him by J. D. 
Mackey, defendant in the second action. 

The two cases as stated in the caption in the record of this appeal are 
in reverse order of priority in point of time the actions were instituted. 
The second was instituted 17 August, 1939, by leave of the Attorney- 
General (C. s., 870 and 871) in the name of the State upon the relation 
of Way  Kinsland, joined by town of Canton, against J. D. Mackey, to 
t ry  title to office of tax collector of town of Canton, as between Way 
Kinsland and J. D. Mackey. 

The first was instituted on 28 August, 1940, by H. Arthur Osborne, 
a taxpayer, against the town of Canton and the individuals composing 
its board of aldermen to enjoin the payment to Way  Kinsland of the 
salary of the office of tax collector for the period during which title 
to the office was in dispute, upon the ground that  J. D. Mackey is the 
tax collector de jure rather than Way  Kinsland. 

The record fails to disclose that  the two actions were consolidated, 
but rather i t  appears that  in the court below they were heard together 
for convenience. The record shows statement of presiding judge that 
"It is agreed that  the evidence offered in the two cases (Nos. 4936 and 
5059) shall apply to the two cases and shall c o n d t u t e  the evidence in 
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both cases, with the exception that  the court in hesring the evidence has 
undertaken to segregate it as it relates to the pleadings in the cases 
properly filed." The record contains separate statements of the records 
prol~er,  the evidence, judgments and assignments of error in the two 
c8ases, except as to certain oral testimony applicable to  both. 

,Ippellees more to dismiss for failure to bring separate records on 
appeal. Rule 19 of Rules of Practice in the Supreme Court, 213 S. C., 
808. 

I n  the complaint in the action in the nature of quo warranto it  is 
alleged in substance that by virtue of appointment or election by the 
board of aldermen of the town of Canton on 30 June,  1939, the relator, 
Way Kinsland, is the tax collector of said town and entitled to the office 
as of that date;  that  that appointment or election had the effect of 
removing J.  D. Mackey from the office of tax collector of said town to 
which he was appointed or elected by the said board on 5 June,  1939; 
that demand had been made upon Mackey to surrender said office to 
Kincland ; that he had refused the dem:ind, and that he intrudes into and 
wrongfully withholds the office. 

Defendant Mackey, in answer, denies that  relator, Way  Kinsland, is 
duly appointed or elected tax collector of said town and denies that he 
is entitled to the office. On the contrary, defendant alrers that on 5 June,  
1939. he was duly and lawfully re-elected and reappointed to said office 
by the board of aldermen of said town ((for another and additional term 
of two years," and, in paragraph 7 of the original answer, while admit- 
ting that demand was made upon him to deliver the> office and books and 
records pertaining thereto to Way  Kiniland, and further admitting that 
on 24 July ,  1939, a t  a meeting of the board of aldermen of said town, 
W. Uowen IIenderson, a certified public accountant, was instructed and 
authorized to receive from him all moneys and things then in his posses- 
sion as tax collector, and to transfer same to Wa,g Kinsland, he arers 
that "he refused and still refuses to surrender the said office of tax 
collector antl the books and records appertaining thereto to Way Kins- 
land or to any other person . . . for the reason that  at the time 
said demands and requests were made on defendant he had theretofore, 
on the 5th day of June,  1939, been re-elected and reappointed as tax 
collector of said town, antl, by virtue of said re-election and reappoint- 
n ~ e n t  w a q  lawfully entitled antl authorized to hold and retain said office 
antl all hooks. records, moneys and other things of raluc aprertaining 
t h e r ~ t o . ' ~  

011  former hearing the cape was tried upon the theory manifested by 
t h ~  1)leadings-plaintiffs contrnding that Way Kinsland is rightfully 
rntitled to the office, and defendant contending that  the board of alder 
men elected him for a term of two years from 5 June. 1939, and that, 
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therefore, it had no authority to remove him on 30 June,  1939, without 
preferring charges and giving him an opportunity to be heard. The 
trial judge charged the jury in accordance with theory of defendant. 
On appeal to this Court, 217 X. ("., 508, 8 S. E. ( % I ) ,  598, the Court 
held that "no definite tern1 having been prescribed by statute for the 
office of tax collector for the town of Canton, the appointment of defend- 
ant at the regular meeting of the Board of Aldermen on 5 June,  1939, 
entitled him to hold the office only at the will or pleasure of the Board"; 
that "this is true, even if it be conceded that  the Board by resolution 
specified that  the appointment be for a definite term"; further, that "in 
the absence of constitutional or statutory provision therefor the Board 
under the power of removal incidental to the powcr of appointn~ent,  had 
the power to remol-e the defendant at any time a i thout  cause, notice or 
hearing"; and that "the appointment of another, the plaintiff, to the 
position of tax collector, of which fact defendant had notice, operated as 
a removal of the defendant." I n  accordance with these principles of law 
a new trial wac granted. 

T h e n  the case came on for hearing a t  September Term, 1940, defend- 
ant Mackeg, pursuant to notice, made a motion to be permitted to amend 
paragraph 7 of his original ansver so as to set up, as further reasons 
for his refusal to surrender the office and to turn or er  the moneys, books 
and records pertaining thereto, these averments: (1) That  a t  the time 
.aid demands were made upon him neither Way Kinslantl nor W. Bowen 
IIentlerson, certified public accountant, was a bonded officer of the town 
of Canton; nor had R a y  Kindand taken and filed oath of office and bond 
conditioned as required by law;  (2 )  that  the law required him, Nackey, 
to make :ettlement with and to turn over to the treasurer of the town 
of Canton all moneys, books, receipts, etc., which came into his hands 
as tax collector during his term of office, and, if he had delivered to 
another and a loss had occurred, he and his bondsman would have been 
liable therefor; and ( 3 )  that "Way Kinsland nerer filed any bond as tax 
collector of the town of Canton with the treasurer of said town until on 
or about the 3rd day of September, 1940." The record shows "Motion 
denied. Defendant excepts." I n  the judgment entered from which ap- 
peal is taken, it is stated "that the court . . . denied the motion to 
amend, all in the court's discretion." 

,\fter the eridence was closed, defendant requested the court to find 
as a fac t :  "That from June  30, 1939, to September 3, 1940, the relator, 
Way  Kincland, never filed with any officer of the town of Canton a bond 
as required by the statute, arid the town charter, and that  upon the fore- 
going finding of fact it is adjudged as a matter of law that the relator, 
Way Kinsland, was never qualified as tax collector of the town of Canton 
and, therefore, not entitled to the emoluments of that office from June  30, 
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1939, to September 3, 1940." The court declined to do so "for that  there 
is no allegation in the answer of the respondent setting up that  defense. 
and evidence offered without allegation is held by the court to  be unavail- 
ing." Defendant excepts. 

Thereupon, defendant moved the court to be allowed to amend his 
answer "to set up  that  Way  Kinsland, the relator, never filed any bond in 
this action as tax collector of the town of Canton, ris required by statute, 
and therefore was never duly qualified as tax collector of the town of 
Canton. That  the pleadings conform to this evidence." The '(motion is 
found by the court to be the same or a similar motion as offered hereto- 
fore and disallowed by the court in its discretion." Defendant excepts. 

Defendant now moves in this Court to be permitted to amend his 
answer in accordance with amendment as first proposed in Superior 
Court. as above set forth. C. S.. 1414. 

Upon the retrial, a jury tr ial  being waived, the court finds, among 
others, substantially these facts: (1 )  That  a t  a special meeting of the 
board of aldermen of the town of Canton held on 30 June,  1939, upon 
motion, duly seconded, and by a two-to-one vote, Way  Kinsland, the 
relator, was appointed tax collector of said town a t  salary of $145.00 per 
month. ( 2 )  That  a t  a regular meeting of said board, upon motion made 
and seconded, and carried by two-to-one vote, U'. Bowen Henderson, 
certified public accountant, was "requested and authorized to receive 
from Mr. J. D. Mackey all moneys and things now in his custody and 
posse~sion as tax collector and deputy clerk of the town of Canton, and 
to transfer all moneys and things so received immediately to Mr. Way  
Ilinsland"; (3 )  that on 3 September, 1940, in paper writing addressed 
to the mayor and board of aldermen of the town of Canton, defendant 
J. D. Mackey tendered his resignation as tax collector of said town, 
without prejudice, effective 1 September, 1940, and requested pay for his 
services "for the past twelve months and also for extra services rendered 
on the tax scroll set up  in 1939" as indicated ; (4 )  i;hat on the same date 
the board accepted the resignation of J. D. Mackcy "as a surrender of 
the office in accordance with the former orders of the board, but without 
prejudice to the rights of the board, and without obligation to pay the 
salary of the said J. D. Xackey during the period since Way  Kinsland 
was elected." 

Upon these findings of fact the court concludes that  on 30 June,  1939, 
the board of aldermen of the town of Canton had the authority to ap- 
point Way  Kinsland as tax collector of said town and to remove defend- 
ant, J. D. Mackey, from said office; that its acts and deeds in respect 
thereto in the meeting on 30 June,  1939, were in 2111 respects valid a n d  
enforceable; and that  "Way Kinsland, in so f a r  as the pleadings and the 
evidence bottomed thereon show is properly qualified as tax collector for 
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said toun, and having properly qualified, he is, as a matter of law, the 
tax collector for said town, and was a t  all times entitled to the books and 
records thereof and in line therewith to the enlolurnents of said office"; 
and, thereupon, adjudges that  UTay Kinsland is the duly elected and 
qualified tax collector of the town of Canton, and is entitled to be in- 
ducted into such office under said appointment and receive the emolu- 
ments thereof, and that  defendant "pay the costs of the action and that  
his bond heretofore executed in  defense of this action be amenable to 
process for the collection thereof." 

Defendant appeals therefrom to Supreme Court and assigns error. 
I n  f h e  Osborne Case: Plaintiff alleges, in the main upon information 

and belief, briefly stated, that  on 5 June, 1939, J. D. Mackey was duly 
elected as tax collector of the town of Canton for a term of two years, 
and has entered upon and performed the duties of the office; that  on 
30 June,  1939, the board of aldermen had no authority t o  remove him 
and to appoint Way  Kinsland in his place; that  J. D. Mackey has 
refused to surrender the office; that  in the tr ial  of the action to t ry  title 
to the office a verdict was rendered in favor of Mackey and on appeal 
to Supreme Court a new trial was ordered and the case is now pending 
in Superior Court of Haywood County; that  J. D. Mackey tendered his 
resignation effective 3 September, 1940; that  defendants are threatening 
and intend to induct Way Kinsland into the office and to pay, and unless 
restrained, will pay to him the salary of tax collector of the town of 
Canton for the period from 30 June,  1939, to 3 September, 1940, a t  the 
rate of $145.00 per month. 

T h i l e  defendants, in answer thereto, aver the facts to be substantially 
as allegcd in the complaint in the action in the nature of q u o  wnrmnto ,  
they deny any lack of authority to remove J. D. Mackey as of 30 June,  
1939, or to appoint Way  Kinsland, a i d  assert that  on that date Way 
Kinsland was duly appointed as tax collector in place of J. D. Mackey. 
Thry  further a re r  that, upon the institution of the said action on relation 
of Way Kinsland, being of opinion that  "J. 1). Mackey was not entitled 
to the office, and, therefore, not rntitled to the emolunipnts thereof, 
refused to pay him any salary from and after the first day of September, 
1939," and now hold same to be paid to the party whom this Court in 
said action shall determine is entitled thereto. 

Vpon the hearing pursuant to notice to show cause why the temporary 
injunction should not be continued, the court, from affidavit and oral 
testimony offered, "involving substantially the same evidence" as in 
action in the nature of q l i o  u>nr rnn to ,  finds, in addition to facts found in 
that action, among others, these pertinent facts:  (1) That  following the 
election of Way  Kinsland as tax collector on 30 June,  1939, demand was 
made on J. D. 3Iackc.y to turn over to his successor in office such prop- 
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erty and records belonging to the town of Canion as he possessed as 
former tax collector, and, upon such demand, '(refusal came about"; 
( 2 )  that  on 25 July, 1939, Way  Kinsland filed with the board of alder- 
nien the oath of office and on said date gave to  the mayor of the town 
the application for his bond in the sum of $4,000 with the American 
Surety Company as prospective bondsman; (3 )  that  for many years 
prior thereto, as permitted by statute, the town, through its board of 
aldermen, paid the costs of bonds of its employees and officials, and that  
on 25 July,  1939, after J. L). Mackey "reasserted his desire and determi- 
nation to retain the office'' by refusing to surrender same to his successor, 
Way Kinsland, the mayor advised Way  Kinsland that, as the town did 
not want to pay for two bonds on the same office, he had best do nothing 
further about the bond other than to make application until it  could 
he determined who is lawfully entitled to the office of tax collector; (4 )  
that  if J. D. Mackey had vacated the office the m,jyor would have taken 
the application from Way  Kinsland and secured the bond for him, and 
that  the surety company, through its Canton agent, would have written 
the bond acceptable to the town authorities. ( T o  this finding defendant 
excepts) ; ( 5 )  that, though the town joined with Way  Kinsland in the 
action in the nature of quo ~ c a r r a n f o ,  to t ry  title to the office, and during 
the pendency of same, the town, i n  order to preserve its finances, per- 
mitted a renewal of the bond of J. D. Mackey, but the court finds that  
"this was not any rrcognition on the par t  of the town that he was the 
duly qualified tax collector, but only to preserve the assets of the town 
and to make safe the funds coming into his hands pending the appeal to 
the Supreme Court" ( to this finding defendant excepts) ; that  immedi- 
ately after J. D. Mackey surrendered the office, the board of aldermen 
"installed Way  Kinsland as tax collector, accepting his oath of office as 
filed on Ju ly  25, 1939, and took bond with the Fidelity and Guaranty 
Company in the sum required by law and paid the premium thereon"; 
( 7 )  that  from 30 June,  1939, until his proper induction in office on 
3 September, 1940, Way  Kinsland has a t  all timef, '(stood ready to com- 
ply with the requirements of the go~rerning body and held himself in 
readiness to accept the duties of tht> position to which he had been 
elected" ; but (8) that  he did not tender to or file with or have accepted 
or approved by the board of aldermen, a bond as tax collector, nor did 
lie during said period perform any act as tax collector of said town, but 
did on 3 September, 1940, file a bond which was accepted and approved 
by the board for the term beginning that  date. 

r p o n  these findings of fact the court concluded as a matter of law 
that temporary injunction should be dissolved, and so decreed. Defend- 
ant appeals to Supreme Court and assigns error. 
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IV. R. F r a n c i s ,  F .  E. A l l e y ,  Jr. ,  a n d  S m a f h e r s  (e. M e e k i n s  for  p la in t i f f ,  
appe l lan t ,  H .  A r t h u r  Osborne ,  a n d  d e f e n d a n t ,  oppe l lun t ,  J .  D. Naclcey .  

M o r g a n  (e. W a r d  a n d  J o n e s ,  W a r d  & J o n e s  for appellees.  

WINBORNE, J. Regarding motion of appellee to dismiss : I t  is noted 
that  the two actions were tried together for convenience. They were not 
consolidated in the sense that  they became, by order of court, one action. 
The parties are not the same. The purposes are not the same. The 
plaintiffs are not united in interest. Separate causes of action are 
alleged. Therefore, they could not be joined in the same action under 
C. S., 457. Hence, there should hare  been separate appeals. The 
amendment to Rule 19 of Rules of Practice in the Supreme Court, 213 
N. C., 808, now Rule 19 (2 ) ,  does not relieve the situation for appellants. 
That  applies only when there are two or more appeals in one action. 
I n  such event, i t  shall not be necessary to have more than one transcript. 
But, without intending to make a precedent of the case in this respect, we 
will pass the defect, and proceed to consider the case as constituted upon 
its merits. 

R e g a r d i n g  t h e  appea l  in S t a t e  en: rel .  W a y  K i n s l n n d  2.. J .  D. M a c k e y :  
Appellant's assignments in the main revolve around the refusal of the 

court to allow amendments to his original answer to set up  in defense 
additional reasons for his refusal to surrender the office of tax collector, 
as shown in the foregoing statement of facts. 

That  the judge or court may, before or after judgment, in furtherance 
of justice, allow any pleading to be amended when the amendment does 
not change substantially the claim or defense is well settled. C. S., 547. 
Also, decisions of this Court are uniform in holding that after time for 
answering a pleading has expired, an amendment thereto may not be 
made as of right, but is a matter which is addressed to the discretion of 
the court and its decision thereon is not subject to review, except in case 
of manifest abuse, H o g s e d  21. P e a r l m a n ,  213 N .  C., 240, 195 S. E., 189;  
B i g g s  v. Mofitt, 218 N. C., 601, 11 S. E. (2d) ,  870, where the rules have 
been recently restated. 

While counsel for appellant are in agreement with these principles, 
it is said that  when first passing on the motion to amend the court 
merely ruled, "Motion denied." Even so, if i t  did not elsewhere appear 
in the record that  the ruling was made in the discretion of the court, 
as it does, "the ruling of the court below in the consideration of an 
appeal therefrom is presumed to be correct." H o g s e d  v. P e a r l m a n ,  
supra .  See, also, W a r r e n  v. L a n d  B a n k ,  214 N .  C., 206, 198 S. E., 624. 
Moreover, in the judgment here the court below states that  the motion to 
amend was denied "all in the court's discretion." 

Again, it  is said that matters in defense, which defendant desires to 



148 I N  T H E  S U P R E M E  COUECT. [219 

-- 

OSBORNE v. CANTON and KINSLAND v. MACKEY. 

plead, were inadvertently omitted in the original answer, and further, 
that  in the course of the hearing of the two actions, evidence was adduced 
tending by its greater weight to support each of {he  matters covered by 
the proposed amendment. Hence, motion is made here that this Court, 
for the purpose of furthering justice, allow the amendment. The Su- 
preme Court has the power to grant  such motion. I t  is so specifically 
provided in  C. S., 1414. Bu t  the factual situation here presented does 
not appear to merit favorable exercise of that  power. 

I n  this connection, among the statutes in this State pertaining to 
quo warranto,  i t  is provided in C. S., 885, which originated in the Code 
of Civil Procedure of 1868, as section 371, that  ('if judgment is rendered 
in favor of the person alleged to be entitled, he ,lhall be entitled, after 
taking the oath of office and executing such official bond as may be 
required by law, to take upon himself the execution of the office . . ." 
Thus is manifested the intention of the law-making power that  one who 
is rightfully entitled to an  office which another wrongfully claims and 
withholds shall not be required, as a condition precedent to an  action to 
t ry  title to that  office, to do the vain thing of going through the formality 
of complying with the requirements for induction into the office. This 
principle of long standing in this State is in harmony with decisions of 
the courts of this and other States. H o w e r t o n  v l 'ate,  68 N. C., 546; 
K r e i t z  v. Behrensmeyer  (I l l . ) ,  36 N. E., 983; Bocker  v. Donohoe (Va.), 
28 S. E., 584. 

I n  A o w e r t o n  v. l ' a t e ,  supra ,  an action to recover offices of directors, 
for the State, on board of Western North Carolinr~ Railroad, it was con- 
tended that  since the Constitution, Art. 111, section 10, requires the 
Governor in making such appointments to consult the Senate, and, as he 
failed to  do so, the Howerton board, appointed by the Governor by and 
with advice of Council of State, has no valid claim to the road. The 
Court said : '(The question is, should the Governor have sent nominations 
to the Senate after the General Assembly had in express terms taken the 
power of appointment from him and exercised i t  themselves in one 
instance, and by the presiding officers of the two branches in another 
instance? I t  would have been a mockery to have done so, for they had 
already said by their action, you have nothing to do with the matter. 
This action on the par t  of the Legislature dispensed with the necessity of 
fending in  nominations, and left the Governor to pursue the law as f a r  
as he could." 

I n  K r e i f z  v. Behrensmeyer ,  supra ,  an  action by officer de jure to re- 
cover of officer de f ac fo ,  the emoluments of that  office, the Illinois Court 
stated: "The law will not require a useless act, and by taking the oath 
of office, and filing bonds, as collector, for the several years, 1888-89-90, 
no purpose could have been subserved, as the contmt was not determined 
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until after the full term had expired. Appellee's right of recovery is 
therefore not affected by these considerations." 

I n  Booker v. Donohoe, supra, after reviewing some decisions of other 
courts, the Virginia Court said: "It was not necessary, as conditions 
precedent to the recovery against the defendant, that  plaintiff should 
have qualified himself to discharge the duties of the office to  which he 
was elected, by taking the oaths and executing the bonds prescribed by 
law. To hold that  the injured party must qualify as a condition prece- 
dent to his right of action against an intruder would be to allow the 
wrongdoer to take advantage of his own wrong . . ." 

I n  the case in hand, defendant J. D. Mackey in his answer admits that  
he has possession of the office in question, that  demand has been made for 
the surrender of it, and that  he refused and still refuses to surrender it 
to Way  Kinsland or to any other person, for the reason that  on 5 June,  
1939, he had been appointed or elected by the board of aldermen for a 
term of two years, and, on 30 June,  1939, the board had no authority to 
remove him, without preferring charges and giving him an  opportunity 
to be heard, which had not been done, and, hence, Way  Kinsland had no 
right to the office. 

Maintaining that  attitude, the other reasons, set forth in the proposed 
amendment, for defendant's refusal to surrender the office, if pleaded, 
would be wholly inconlpatible and inconsistent with those in the original 
answer. And, the fact tha t  defendant surrendered the office on 3 Sep- 
tember, 1940, before making the motion, does not change the situation. 
So, applying the principles, evidenced by the statute, C. S., 885, and 
cited decisions, the amendments, if allowed, would avail nothing to 
defendant. 

Other assignments are considered, but, in view of the ruling above, 
treatment of them is deemed unnecessary. 

While the judgment appealed from herein is hereby affirmed, the 
cause remains open for further proceedings in accordance with the deci- 
sion and suggested procedure set forth in J f rCal l  v. W e b b ,  135 N. C., 
356, 47 S. E., 802, not inconsistent with this decision. 

Judgment is 
Affirmed. 

Regarding nppeal in Osborne v. Town of Canton:  
Counsel for appellant state:  "The question involved in this appeal is 

whether or not the town of Canton has the right to pay Way  Kinsland 
the salary of $145.00 per month as tax collector of the town of Canton 
from June  30, 1939, to September 3, 1940, when he had only filed an 
oath of office and showed to the mayor a copy of the application for 
bond. but never tendered, filed or had the acceptance or approval of a 
bond by the municipal authorities ?" 
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Having held in the foregoing opinion in the companion case of ''State 
e x  rel. Way Kinsland c .  Mackey" that, as of 30 June, 1939, Way Kins- 
land is rightfully entitled to the ofice of tax  collector of the town of 
Canton, that  is, tax collector de jure,  the question here is answered "Yes" 
in so f a r  as concerns and to the amount of salary which the town has 
withheld. 

I t  is well settled that  the right to the fees, salsry and emoluments of 
a public office is incidental to the ofice, and that  the one who is right- 
fully entitled to hold the office, tha t  is, the office]. de jure,  is entitled to 
the fees, salary and emoluments pertaining to the office, H o w e r t o n  ?;. 

T a t e .  70 N .  C.. 161. 
This is true even though another, who is in wrongful possession of the 

office, that  is, one who is officer de facio, actually performs the duties of 
the office pending adjudication of title to the ofice. I t  is so provided 
by statute in this State, C. S., 879, 878, 880, 885, and so held in Hower-  
ton v. T a t e ,  s u p m .  

I n  the Houlerton case, supra ,  an action in which Howerton as presi- 
dent de jure of the Western North Carolina Railroad, under authority 
of decision in H o w e r t o n  v. T a t e ,  68 S. C., 546, sued to recover of Tate, 
president de facfo ,  the salary of that  office received by him during period 
title was in controversy, the Court said : "Howerton, being the president 
de iure  of the road, was entitled to receive the salary attached to that  
office; but Tate having usurped the same and having received a   or ti on 
of, if not all of the salary, without the assent of Howerton, either ex- 
pressed or implied, he must be held as having received it for the use of 
Howerton." 

I n  C. S.. 879, it is vrovided that  when in an action the title to an  
office is involved, the defendant, being in posse~ssion of the office and 
discharging the duties thereof shall continue therein pending the action, 
and receive the emoluments thereof, and may no: be interfered with by 
injunction. The public good requires that  the office function. H o w e r -  
f o n  c. T a f e ,  70 N. C., 161. But, before defendant may answer or demur 
to the complaint, it  is provided in C. S., 878, that  he must execute and 
file as indicated an undertaking in amount specified, which may be in- 
creased from time to time in the discretion of the judge, conditioned 
that  he, defendant, pay to plaintiff "all such cost and damages, including 
damages for the loss of such fees and emoluments as may or ought to 
have come into the hands of the defendant, as the plaintiff may re- 
cover." I t  is further provided in C. S., 880, that  plaintiff may by 
motion obtain an order to require defendant to give bond as specified in 
section 878. I t  is therein further provided that  if defendant shall gire 
the undertaking and if judgment is for plaintiff, the court shall render 
judgment against ddendant  and his sureties for costs and damages, in- 
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eluding loss of fees and salary. McColl v. W e b b ,  135 N .  C., 356, 47 
S. E., 802. The principle is fa i r  and just. One who is so in possession 
of an office and asserting title thereto, is charged with and has knonledge 
that, if he lose in  contest for title to tlie office, he mill lose the fees, 
salary and emoluments, even though he has performed the duties of the 
office. 

Further,  the authorities generally agree that  where the salary has 
been paid to the officer de facfo,  it  cannot be collected from the munici- 
pality again by the officer de jure, for the reason of public policy, but 
the remedy of the rightful claimant is against the one who has wrong- 
fully received the money. See Alnnotations 55 A. L. R., 9 9 7 ;  59 A. L. 
R., 117. 

But  where, by judgment, title has been determined and the salary of 
the office has been paid to iieitlier the de jure nor the de f(rcto officer, the 
right of action of the de jure ofricer is not against the de facfo officer, 
but against the public authority whose duty i t  is to pay the salary. 
W h i f n k ~ r  1 % .  Topekcr (1900), 9 Kan.  App., 213, 59 P., 668. 

Applying these principles to the case in hand, the town of Canton can 
only be required to pay the salary of the tax collector once. I f  it  has 
paid to J. D. Mackeg any part of the salary due in the period during 
which title to the office was in controversy, it  may not again be rcquired 
to pay, but, that  part of the salary withheld is due to Way  Kinslantl as 
officer de jure, and may not now be paid to J. D. Mackey. 

I n  accordance with the principles here set forth, the judgment below 
dissolving the injunction is 

Affirmed. 
S f n t r  ex rcl. Kinslond 7.. J l n c X q  
Affirmed. 
O s b o r n ~  r .  T o w n  of Canton  
,lffirmed. 

GEORGE 11. WAI,SII. TtORERT >I. WALSII. A1,ESIS R. WALSH. .JOSEPI1 
1). IVAI,SII, JI.iRY I17AT,SH I)ITSSE. CHAIIIAES 13. W.iT,SH. ET,IZA- 
IIETEI WLU,SH ASHVT Axn T,0T71SF: W',ZLSH M I A S  r. EJlASrEI, 
l~'RIEDSIAW. TRI-STET. ASSIE R. KEYS. THE ST. EMMA 1SI)~STRI;II. 
& L\GRICITLTUII.\T, ISSTITT'TE. ROSA DAT,TOX. WII,T, X I S O S ,  
SASC'T r)All,TON. IIESRT DATJTOS, asn  *~I .L  OTHER PERSONS \\'Ho ~ I A Y  
S o w  OR IIEREAFTER H ~ Y E  OR CLAIM UNDER TITE WILL OF ('ATHERINE 
WL4LSI-I A?? ISTERFST IS T H E  1 1 4 ~ ~ ) ~  IIEREINAFTER DESCRIBEI). 

( Filed 26 l!ebruary. 1941.) 
I .  Wills a 38- 

A clause will I)? colistrrwd as a residuary clnr~se if the in t rn t io~~ is 
apparent from the instrument that the clause shonld operate to dispose of 
all of the DrOpcrty of tlie testator not otherwise disposed of. 
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2. Same: Wills § 331-A residuary clause will operate as an exercise of a 
power of disposition unless contrary intention appears from the will. 

Under the will in question testatrix' daughter took a life estate in the 
lorus in quo with power of disposition during her lifetime but without 
power of disposition by will. Thrcle of testatrix' sons were given life 
estates in the property after the termination of the daughter's life estate, 
with power to each to dispose of one-third of thr> land by mill, with fur- 
ther provision that upon their failure to exercise the power of disposition 
the property should go to testator's grandchildren per stirpes. A11 the 
sons predeceased their sister. One of the sons left a will containing a 
residuary clause in favor of his sister. Held: The residuary clause oper- 
ated as  an exercise of the power of disposition, no contrary intent appear- 
ing in the son's will, and testatrix' daughter to(,li the fee simple under 
her brother's will to that part of the locus quo over which he had 
power of disposition. 

3. Wills Cj 31- 
A will must be construed to give effect to the intention of the testator 

a s  expressed in the language used construed from the four corners of 
the instrument unless such intent is contrary to :some principle of law or 
public policy. 

4. Wills Cj§ 33f, 34--Will held to devise daughter life estate with power 
of disposition during her lifetime, but did not convey fee to daughter 
or give her power of disposition by will. 

The will in question devised the locus in qtto tl? testatrix' daughter for 
life with power to sell or dispose of the whole or any part during her 
life, with further provision that npon her death the land should go to testa- 
trix' three sons for life with power of disposition by will to the sons, with 
further provision that if the sons failed to exercise the power of disposi- 
tion the land should go to testntrlx' grandchildren p c ~  stirpes. Held: 
The daughter did not take the fee simple to thc~ locus i t1  qiho, but took 
only a life estate with power of tlis]~osition during her lifetime and with- 
out power to dispose of same by will, and the fact that testatrix' sons 
predeceased testatrix' daughter does not enlarge the daughter's interest 
in the lands. 

5. Wills 8 34- 
The words "pw stirpes" are  not mords of inheritance but merely indi- 

rate that the property devised shall be distributed by representation among 
the devisees designnted in the will. 

6. Same--Where testatrix leaves land to grandchildren per stirpes and 
only one of testatrix' rhildren leaves children him surviving, such chil- 
dren take the entire locus in quo 21s a class. 

The will in question devised to testatrix' daughter a life estate with power 
of disposition during her life hut not by will, n i t h  provision that upon 
the death of the daughter the land should go to three of testatrix' sons 
for life with power to e:lca1i to dispose of one-third of the land by will, 
with further provision thnt npon failure of the sons to exercise the power 
of disposition the land should go to testatris' grandchildren per stirpc.8. 
Two of the sons predeceased testatrix' dmighter without exercising the 
power of disposition aild one of them left c h i l d r ~ ~ n  him surviving, which 
children were the only grandchildreu of t e s t a t r i ~ .  The other so11 prede- 



N. C.] SPRING TERM, 1941. 153 

ceased testatrix' danghter but exercised the power of disposition in f;rvor 
of the daughter. Testatrix' daughter died leaving a will devising the 
entire l o c ~ t s  in quo to a trustee for charitable pnrposes. H c l d :  The grand- 
children of testatrix take as a claw the share of both sons who failed to 
exercisr the power of disposition, and are  entitled to recover same as  
agalnst the devisee of testatrix' daughter. 

7. Wills 9 39- 
Where, in an action to determine the rights of the respective parties 

in the lands devised, it is held that plaintiffs are entitled to two-thirds 
of the loclca i l l  qlco and defenclant is entitled to one-third, the cost bhould 
he taxed in that proportion, and plaintiffs a rc  entitled to recover of the 
defendant, who took and re~nni~ied in poisession, two-thirds of the rents 
ant1 profits from the dute plaintiffs' right of pos~ession attached. 

APPEAL by respondents, defendants, f r o m  Thompson,  b., a t  Chambers 
i n  Elizabeth City, P A S Q ~ T A N K  County, on 11 October, 1940. Modified 
and affirmed. 

This  is a n  action brought by petitioners, plaintiffs, against respond- 
ents, defendants, to recover certain land i n  Pasquotank County, X. ( 2 .  

N a r g a r e t  B. Walsh died testate on 7 December, 1902, a citizen and 
resident of the S ta te  of N e w  Jersey. A t  the  time of her  death she was 
seized and possessed of t h e  lands which a r e  the subject of the  present 
action, said land being i n  Pasquotank County, S o r t h  Carolina. She  left 
her  s u r r i r i n g  fire sons and  one daughter,  Catherine Walsh. H e r  original 
will is dated 17  May,  1886, hut a t  various times a f te r  said date  unt i l  the 
t i ~ n e  of her  death Margare t  TTalsh added various codicils to  the original,  
some of which mater ial ly  changed the  original provisions. The  four th  
or nes t  to  the last codicil, which is dated 8 Fehruarv,  1899, vcrv mate- 
rially changed thc proxisions theretofore existing. T h e  mater ial  par ts  
f o r  the determination of this action a r e  as  follows: 

I t em,  i n  part ,  under codicil of I f  May,  1386 : "Upon the death of my 
daughter  Catherine without having 1)ceiz mar r i rd  and without having 
entered a convent, I give and bequeath the same to and  among such of 
illy four  sons. Tl'illian~ S ; J o h n  F. ; Charleq IT. arid H e n r y  C'., as m a y  be 
then living and the  children then living of such as  m a y  have died per 
s t i r p s ,  i n  equal shares, absolutely." 

I t em,  i n  part ,  under codicil of d February ,  1899 (next to the last 
codicil) : "Item :-By m y  said will I gave m y  residuary estate subject 
to  a provision f o r  m y  son Robert unto m y  daughter  Catherine unt i l  she 
niarried, entered a conrent  or died. S o w  I desire to revoke so much  of 
t h a t  will as refers to  her  marr iage or enter ing a convent arid n o n  give 
and hequeath Catherine dur ing  her life, without security with power to  
sell or dispose of the whole or a n y  par t  of m y  real and personal estate 
dur ing  her  life, with the r ight  to use the proceeds of a n y  such sale toward 
her  \upport ,  re-investing a n y  balances i n  a n y  way she m a y  deem most 
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advantageous not confining herself to legal investments if there be any 
balance. . . . I t e m :  Upon the death of my daughter I give, devise 
and bequeath unto my three sons William S. Walsh, Charles H. Walsh 
and Henry  C. Walsh my real and personal estate r,ubject to the provision 
for my  son Robert, for  and during their respective lives without being 
required to give security for the same. I have left out my son John  
Francis because he has been left an  annuity. I direct, however, tha t  if 
for  any cause that  annuity becomes reduced his trothers shall make u p  
the difference to him from the income of my estate. 

"Item :-In the event of my son John Francis marrying, I authorize 
my  four sons William S. Walsh, John F. Walsh, Charles H .  Walsh and 
Henry  C. Walsh each to dispose of one fourth of my residuary estate by 
will, subject, however, to the provision in favor of my  son Robert and 
my daughter Catherine and in default of such disposition, I direct that  
my  estate shall descend to the children of my said four sons per stirpes. 
I n  the event of my son John  Francis remaining unmarried, I empower 
my three sons William S. Walsh, Charles H. Va l sh  and Henry  C. 
Walsh each to dispose of one-third of my  said rc1siduary estate by will 
subject as aforesaid and in default of such disposition, I direct that  the 
same shall descend to the children of my said three sons per stirpes." 

The last codicil: "I desire to give my daughte~. Catherine Walsh the 
right to will the hundred shares of I'ennsylvania Railroad stock. The 
remainder of my  property at her death to be divided amongst my sons 
according to my Will and Codicils." 

Catherine Walsh, Margaret B. Walsh's daughter, outlived all of her 
brothers, and died testate on 9 Nowmber, 1937, her will being dated 
11 June,  1937. Sec. 9, in part, is as follows : 

"Xinth. I give and devise all of my  real property, including the 
improvements thereon, in the State of North Carolina, to Emanuel 
Friedman, in fee simple, in trust for the persons and corporations and 
the uses following :" (naming them). 

The petitioners are all of the eight living grandchildren of the late 
Margaret B. Walsh, who died testate on 7 December, 1902, a citizen and 
resident of the State of New Jersey;  that  a t  the time of her death the 
said Margaret B. Walsh was seized and possessed in fee simple of the 
certain tract or parcel of land free and clear of all encumbrances, de- 
scribed as follows: "That certain tract or parcel of land in Salem Town- 
ship, Pasquotank County, bounded on the North and East  by Fla t ty  
Creek; on the South by the Robinson or Leigh farin and the public road, 
and on the West by the Lister land, and is k n m n  as the Walsh or 
Mullen farm." 

Margaret B. Walsh left her surviving six childrm, to wit :  William S. 
Walsh, John  F. Walsh, Charles H. Walsh, Henry  C. Walsh, Robert M. 
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Walsh and Catherine Walsh. Under and by virtue of tlie next to the 
last codicil to the last will and testament of Margaret B. Walsh, the land 
in controversy was devised to Catherine Walsh for life, with power to 
dispose of the same during her life and after her death said land was 
devised to William S. Walsh, Charles H. Walsh, and Henry  C. Walsh, 
sons of Margaret B. Walsh, for and during their respective lives, with 
power to dispose of their respective shares by will; and in default of such 
disposition by  ill, the said property was to descend to the children of 
four of the sons of the testatrix, Margaret B. Walsh, viz.: the children 
of John F. Walsh, William S. Walsh, Charles H .  Walsh and Henry C. 
Walsh. John Francis Walsh, son of Margaret B. Walsh, never married 
and, therefore, never had power to dispose of any of the property by his 
will or othernise. Catherine Walsh neither attempted to nor did trans- 
fer any of the said property during her lifetime and all of the sons of 
the testatrix, Margaret B. Walsh, died before the vesting of their life 
estates and without disposing of the remainder by will; except that  
William S. T a l s h  died testate on 8 December, 1919, leaving tlie residue 
of his property to his sister, Catherine Walsh. 

The material part  of his will is as follows: "I give and bequeath to 
my s i ~ t e r  Catherine Walsh all the residue of my property real arid per- 
sonal subject to any widow's rights enmanent in Mrs. Harriet  51. 
Walsh, niy house and furniture and six acres opposite Lynch's are 
already her property by dced dated November, 1913, and duly recorded 
in Newton whose conditions she has fulfilled in advance haying paid me 
more than the stipulated two thousand dollars. I constitute the said 
Catherine Walsh my executor as well as my residuary legatee unless she 
~redeceace me when I give and bequeath to my brother IIenry C. Walsh 
and Dr. J. F. Walsh all that I hereby leave to my sister, including prop- 
erty real and personal, book copyrights, ctc. I appoint IIeriry C. Walsh 
my executor if my sister predecease me." 

John F. Walsh (lied on the day of , 1933; Charlcs R. 
Walsh died on 9 May, 1912; Henry (1. Walsh died on 29 -\pril, 1929, 
and Robert M. Walsli died on the day of , 1919. Cath- 
erine Walsh, daughter of Margaret B. Walsh, never married and tlied 
testate on 9 November, 1937, a citizen and resident of the State of 
Pennrylvania. By Item 9 of her last will and testamtlnt, the said 
Catherine Walsh disposed of the land described in this pt~tition to thc 
respondents, defendants, devising and granting to thcm rarious and 
certain interests in and to said land. .I11 the will, and codicils h a w  
been duly probated in Pasquotank C1ounty, S. C., where the land iu 
controversy is situated. 

The judgment of the court below is a\ fol1ow.i: 
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"This cause having heretofore come to be heard on the 11th day of 
October, 1940, before the undersigned Judge of ihe Superior Court, in 
Chambers, and the Court, having heard and considered the pleadings, the 
stipulations and admissions in the record, and the argument of counsel, 
for  both sides, finds the following facts, to-wit : 

"1. That  the petitioners are all the grandchildren of Margaret B. 
Walsh, deceased, and are the only grandchildren she ever had, all of 
them being the children of her son Charles H. W,ilsh, deceased. 

"2. That  the said Margaret B. Walsh. died testate on the 7th day of 
December, 1902, leaving the Will and Codicils thereto as set forth in 
petitioners' Exhibit X in this cause; that  she left her surviving six 
children, William S. Walsh, John F. Walsh. Charles H. Walsh, Henry  
C. Walsh, Robert I f .  Walsh and Catherine Walsh. 

"3. That  John  F. Walsh died testate on the day of , 
1933, and, having never married, had no power to dispose of any of the 
land involved in this controversy; that Charles H. Walsh died intestate 
on the 9th day of Nay ,  1912, survived by his children, the petitioners 
herein; that  Henry  C. Walsh died intestate on the 29th day of April, 
1929; that  Robt. 31. Walsh died intestate on the day of , 
1919; that William S. Walqh died testate on the 8th day of December, 
1910, leaving the Will set for th  in petitioners' Exhibit B in this cause; 
and that Catherine UTalsh died testate on the 9th day of November, 
1937, leaving the Will set forth in petitioners' Exhibit C in this cause. 

"4. That  by his Will, William S. Walsh, after making certain be- 
quests to his wife, devised the residue of his estate to his sister, Cath- 
~erine Walsh. 

" 5 .  That the aforesaid wills of Margaret B. Waluh are all duly of 
record in the office of the Clerk of the Superior Court of Pasquotank 
C'ounty in ~vhich  is situate the land in controversy 

"6. That  Catherine Walsh did not dispose of the lands in controversy 
c.xcept as appears from her said Will, petitioners' Exhibit C. 

"WIIEREI-POX,  thc Court is of' the opinion and adjudges and 
decrees as follows, to-wit :- 

" (a )  That  Catherine Walsh, under the Will of her mother, Margaret 
B. Ra l sh ,  took a life estate in the land in contrcversy, with power of 
disposition during her life, but had no power mhntsoever to dispose of 
said land by her will. 

" ( b )  That  John F. Walsh, the son of Margaret B. Walsh, never mar- 
ried and under the Will of Margaret B. Walsh, her sons, William S. 
UTahh, Charles H. Walsh and Henry  C'. Walsh, were devised life estates 
in the land in controversy after the death of Clitherine Walsh, with 
power to dispose of one-third of the remainder intewst by their respective 
wills. 
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"(c)  That  the Will of William S. Walsh, the only one of tlie aforesaid 
sons who left a will, did not exercise the power given him and Catherine 
Walsh took no interest in these lands by reason of said Will. 

" (d)  That  by virtue of the provisions of the next to the last Codicil 
to the Last Will and Testament of Margaret 13. Walsh, tlie land in 
controversy descended to her grandchildren, the petitioners herein, on the 
failure of tlie sons of Margaret B. Walsh to exercise the powers given 
them. 

" (e)  That  by reason of the next to the last Codicil to the Last Will 
and Testament of Margaret B. Walsh and by reason of the matters and 
things hereinbefore set forth, the petitioners lierein are the sole ouners 
and are entitled to tlie immediate possession of the following described 
tract of land, to-wit: 'That certain tract or parcel of land in Saleni 
Township, Pasquotank Cou~ity,  bounded 011 the Kor th  and Eas t  by 
Fla t ty  Creek; on the South by the Robinson or Leigh farm and tlie 
public road, and on the West by the Lister land, and is known as the 
Walsh or Xullen farm.' 

" ( f )  That  the petitioners bare  and recover of the respoliderits all 
rents and profits that  have accrued from the above describtd land since 
the death of Catherine U'alsh, that  is, since Sovember 9, 1937. 

"(g) That  petitioners have and recover of the respondents the costs 
of this action to be taxed by the Clerk." 

To the foregoing judgment the respondents, dpfendants, excepted, 
assigned error and appealed to the Supreme Court. 

-11. B. S i m p s o n  and R. ,)I. C'nnn for  p l a i n t i f s ,  pe t i t i onem.  
H7ilbzir H .  R o y s t e r  f o r  d e f e n d a n t s ,  respondents .  

CLARKSOX, J. The first exception and assignrneiit of error made by 
defendants, respondents, we think must be sustainetl-which is as fol- 
lows: "For that the ('ourt found as a matter of law that the Will of 
William S. Walsh did not exercise the power given him and 
Walsh took no in t e re~ t  in these lands by reason of said Will.'' 

The pertinent parts of the codicil to the mill of Margaret B. Walsh. 
after leaving a life estate to her daughter, 'atherille Walsh, provides: 
"Sow give and bequeath my said residuary estate unto my daughter 
Catherine, during her life, without security with power to sell or dispose - 

of the wliole or any part of my  real and personal estate during her life. 
with tlie right to use the proceeds of any such sale toward lier support, 
reinvesting any balance in any way die may deem most adrantageous not 
confining herself to legal investments if there be any balance. . . . 
I tem :--Upon the death of my daughter I give, devise and bequeath unto 
my three sons Williain S. Walsh, Charles H. TTalsh and Henry C. Walsh 
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my real and personal estate subject to the provision for my son Robert, 
for and during their respective lives without being required to give 
security for the same. I have left out my son John Francis because he 
has been left an annuity. . . . I direct that  r i y  estate shall descend 
to the children of my said four sons per stirpes.  I n  the event of my 
son Jolln Francis remaining unmarried I empower my three sons Wil- 
liam S. Walsh, Charles H. Walsh and Henry C. Walsh each to dispose 
of one-third of my said residuary estate by will subject as aforesaid and 
in default of such disposition, I direct that the same shall descend to the 
children of my said three sons per stirpes." John Francis Walsh never 
married. Catherine Walsh, daughter of Margaret B. Walsh, never mar- 
ried, and died testate on 9 November, 1937, a citizen and resident of the 
State of Pennsylvania; by Item 9 of her last will and testament, the 
said Catherine Walsh disposed of the land in controversy to the respond- 
ents, defendants, devising and granting to them various and certain 
interests in and to said land-viz., section 9 :  "I give and devise all of 
my real property, including the improvements thsreon, in  the State of 
North Carolina, to Emanuel Friedman, in  fee simple, i n  trust for the 
persons and corporation and the uses following" (naming them), etc. 
They are the defendants in this action. 

William S. Walsh, under the codicil to the will of his mother, Mar- 
garet B. Walsh, was empowered "to dispose of one-third of my said 
residuary estate by Will." Before the death of C'atherine Walsh (who 
died 9 Sovember, 1937), William S. Walsh made ii will on 3 November, 
1914 (he died 8 December, 1919)) disposing of his property, as follows: 
"I give and bequeath to my sister Catherine Walsh all the residue of 
my property real and personal subject to any widow's rights, . . . 
1 constitute the said Catherine Walsh my executor as well as my residu- 
ary  legatee unless she predecease me when I g i v ~  and bequeath to my 
brother Henry C.  Walsh and Dr. J. F. Walsh all that I hereby leave to 
my sister including property real and personal, book copyrights, etc. I 
iippoint Henry C. Walsh my executor if my sister predecease me." 

*Is has been hereinbefore noted, the codicil to the will of Margaret B. 
Walsh endowed certain of her sons with power to dispose of "one-third 
of my said residuary estate by Will." Since it is admitted in the plead- 
ings that John Francis Walsh never married, and that William S. Walsh 
was the only son who left any will at  ill], we must now consider whether 
his will executed the power he had. 

I n  B a n  Winkle v. N i s s i o n a r y  U n i o n ,  192 N .  C., 131 (134), we find: 
"The legal characteristics of a residuary clause in a will are described 
as follows, by U'olker ,  J . ,  in Faison I * .  X i d d l e t o n ,  171 N .  C., 170: 
'Residue, meaning that which remains, no particular mode of expression 
is necessary to constitute a residuary clause. T ~ P  words "rest," "resi- 
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due" or "remainder" are commonly used in the residuary clause, whose 
natural position is a t  the end of the disposing portion of the will; but 
all that is necessary is an  adequate designation of what has not other- 
wise been disposed of, and the fact that  a provision so operating is not 
called the residuary clause is immaterial.' I n  discussing the question of 
a residuary clause in a will the learned Justice says fur ther :  ' I n  order 
to ascertain what is given, or whether any particular thing is well 
given. by a specific gift, you must look to see whether that  particular 
item is included. The question is whether i t  is included or no t ;  but once 
given a residuary gift large enough in its language to comprehentl resi- 
due, the question is, not what is included, but what is excluded.' Gordon 
7%. Ehr inyhaus ,  190 N. C., 147." 

William S. Walsh, by his will, executed on 3 November, 1914, devised 
"all the residue of my property, real and personal" to his sister Catherine 
Walsh. "I constitute the said Catherine Walsh my executor as well as 
my rrsiidunry legatee." H e  did not refer expressly to the power of 
appointment given him in the will of his mother Margaret B. Walsh, 
nor to the land in controversy. Was the power given by the next to the 
last codicil of the will of Margaret B. Walsh to William S. Walsh to 

u 

devisc a one-third interest in the land in controversy executed by the 
residuary clause of the will of TYilliam S. Walsh, devising the residue 
of his property to Catherine Walsh? K e  think so. 

C'. S., see. 4167 (1844), is as follows: "A general devise of the real 
eqtate of the testator, or of his real estate in any place or in the occupa- 
tion of any person mentioned in the will, or otherwise described in a 
general manner, shall be construed to include any real estate, or any 
real estate to which such description shall extend, as the case nlap be, 
which he mag have power to appoint in any manner h e  may think 
proper; and shall operate as an execution of such power; unless a con- 
t rary  intention shall appear by the will; and in like manner a bequest 
of the personal estate of the testator, or any bequest of personal property, 
described in a general manner, shall be construed to include any personal 
estate, or  any personal estate to which such description shall cxtcnd, as 
the case may be, which he map have power to appoint in any manner 
he may think proper, and shall operate as an execution of such po\\er, 
unless a contrary intention shall appear by the will." S o  contrary 
intention appears by the will in the present case. 

I n  .Tohnsfon v. R n i g h f ,  117 N. C'.. 1.22 (123-4). we find: "When it i~ 
not done in express terms, by reference to the power or the subject, then 
a construction must be given by looking to the ahole instrnment and 
the intent therein, for the intent must govern. I f  the donee of the 
power intends to execute, that intention, however manifested-whether 
directly or indirectly, positively or by just implication-will make the 
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execution valid and operative. 'The general rule is settled that  a general 
residuary devise will operate as a n  execution of a power to dispose of 
property by will, unless there is something to show that  such was not 
the testator's illtention.' Cumslon  v. Uart le t f ,  149 Mass., 213." 91 
A. L. R., 437 (440, 445). 

I n  Smifh c. L?llears, 218 N .  C., 193 (197), citing a wealth of authori- 
ties, it  is said:  " I n  l imine,  it  may be well to recall that  the guiding star  
in the interpretation of wills, to which all rules must bend, unless con- 
t rary  to some principle of law or public policy, is the intent of the 
testator, and this is to be ascertained from the language used by him, 
'taking i t  by its four-corners,' and considering for the purpose the will 
and any codicil or codicils as constituting one instrument." 

By a careful reading of Carrawuy 2). Xose ley ,  152 N. C., 351, it can 
readily be differentiated from Johnston v. K n i g h t ,  supra, for the ques- 
tion of whether there was an execution of the power in the Carraway 
case, supra, as not a question of a gmeral  devise in a residuary clause 
but a special devise in a separate item of the will wherein from the 
express words the Court held that  Snoad B. Carraway had not intended 
to execute the power. 

The  decision in  IIerring v. Il'illianls, 158 N. C., 1 (on rehearing), is  
based on the conclusion that  the words used in thrb will are not sufficient 
to creatc power to dispose of the real property of the testator in fee. 

By the will of Williain S. Walsh, Catherine Walsh, life tenant, be- 
came seized and lmsessed in fce of an  undivided one-third interest in 
the lands in controveray; and thereby she devised this one-third interest 
ill fee in her will to respondent, defendant, Enlanuel Friedman, in trust, 
and the respondents, defendants, therefore are entitled to an undivided 
ow-third interest ill thc l a i ~ d  in controversy. 

The second exception and assignment of error made by respondents, 
defendants, we think cannot be sustained-which is as follows : "For 
that the Court found as a mattcr of law that by virtue of the provisions 
of the next to the last Codicil to the Last Will and Testament of Mar- 
garet B. Walsh all of the right, title and interest In the lands in contro- 
w r s y  descendrd to her grandchildren, the petitioners herein, in the 
failure of the ~ o n s  of Margaret B. Walsh to exel-cise the powers given 
them, except as to William S. Walsh, who devised his one-third interest 
to his sister. Catherin(. Wa1421, as before set forth. 

The language of the codicil of 1 7  May, 1886, of Margaret B. Walsh, 
is as follows: "LTpon the death of my daughter Catherine without 
having been married and without ha l ing  entered a convent, I give and 
bequeath the same to and among such of m y  four sons, William S.; 
John F.; ('harles H. and IIenrv C., as may be then living and the 
children 'hen living of such as may hare  died per stirpes, in equal 
shares, absolutely." 
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The language of the codicil of the will of Margaret B. Walsh, dated 
18 February, 1899, is as follows: "I direct that my estate shall descend 
to the children of my said four sonr per  s t i rpes .  I n  the event of my 
son John Francis remaining unmarried I empower my three sons Wil- 
liam S. Walsh, Charles H. Walsh and Henry  C. Walsh each to dispose 
of one-third of my  said residuary estate by will subject as aforesaid and 
in default of such disposition, I direct that  the same shall descend to the 
children of my  said three sons per  sfirpes." 

John Francis Walsh never married and therefore never had power to 
dispose of any of the property by will or  otherwise. Chas. H. Walsh 
and Henry  C. Walsh died without disposing of their one-third interest 
each. Charles H. Walsh died intestate on 9 Map, 1912, survived by his 
children, the petitionus, plaintiffs, herein. Henry  C. Walsh died intes- 
tate on 29 April, 1929, leaving no children. The petitioners, plaintiffs, 
are the only surviving children of ('has. R. Walsh and are Margaret B. 
Walsh's grandchildren. 

The devise to Catherine Walsh for life, with power to dispose of dur- 
ing her life, contained in the next to the last codicil of the will of Mar- 
garet B. Walsh, did not give Catherine Walsh a fee simple interest in 
the land in controversy. The language is so clear that it did not, that 
it  is hardly necessary to discuss this. We think that Catherine Walsh 
took no interest in the land in controversy on the death of her brothers. 
Charles H. and Henry  C. Walsh. 

I n  Irisin 1.. B r o w n  e t  nl., 160 S. C., 374 ( 3 7 8 ) ,  is the following: "The 
appellant urges that  ' s f i rpes '  is not a word of inheritance or purchase, 
but relates to the mode of distribution. ,Ifter Very careful considera- 
tion, we think the appellant's contention should be sustained. The term 
'per sf irpes'  is defined in 30 Cyc., 1533, to be 'a term of the civil law, 
ext~r i~i r .e ly  used in the modern English and Ameriran law, to denote 
that  mode of the distribution and descent of intestate's estates, where the 
parties entitled take the shares which their stocks ( w c h  as a father) ,  
if living. would have taken.' I t  is true that ' s f i r p f s '  denotes roots or 
common stocks, and that  the term ' p e r  sizrpes' means literally 'by stocks 
or roots,' yet, as has been indicated, that  term as employed in  our law 
relates to the mode of distribution-not who shall take, but the manner 
in which those shall take who come within the class entitled to take. 
. . . (1). 879) But by the use of that  term, the testator did not mean 
to identify or mine  the devisees-he had alrwtly done that-but to prc- 
scribe the manner in which they should take." 

The term "per s f i rpes"  relates to the mode of distribution. Black's 
Law Dictionary, 3rd Ed., p. 1349, defines " p r r  stirprs" as follows: "By 
roots or stocks; by representation. This term, derived from the civil 

6 1 ' 1 9  
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law, is much used in the law of descents and distribution, and denotes 
that  method of dividing an intestate estate where a class or group of 
distributees take the share which their deceased would have been entitled 
to, taking thus by their right of representing such <ancestor, and not as so 
many individuals," citing authorities. I n  Blrrfon v. Cahill, 192 N. C., 
505 (509), Brogden, J., quotes with approval from Walker, J., in  
Mitchell v. Parks,  180 N. C., at 634, as follows: "It is generally held 
that  a devise or bequest to the children of two or more persons whether 
expressed as to the children of ,4 and B, or to the zhildren of A, and the 
children of B, or two relatives of difl'erent persons, usually means that  
such children or relatives shall take per capita and not per stirpes, unless 
it is apparent from the will that  the testator intended them to take per 
sfirpes." Lamm v. Xayo,  217 S. C., 261. 

I t  is readily apparent, therefore, that  Xargare t  B. Walsh, by employ- 
ing the term "per stirpes" in both her codicils, intended to and did 
defeat what otherwise would have been a "per capita" distribution, 
nothing else appearing. I n  fact the codicil of 1 7  May, 1886, says "in 
equal shares absolutely." The grandmother used the words "per stirpes" 
as a mode of distribution. The children should inherit not pPr cnpifa, 
but through their ancestor and what was his share. We hardly think 
the question arises, as only one left children, the plaintiffs, petitioners. 
The petitioners, plaintiffs, are not limited to the one-third interest of 
their father, but may take, as we think their grandmother intended, the 
entire gift to the class. F o r  the direcation ('that the same shall descend 
to the children of my  said three sons per sfirpes" was, as we see it, a gift 
to a class. Mason 2'. M7hife, 53 N. C., 421; Leggeft v .  Simpson, 176 
N. C., 3 ;  Rurton v. Cahill, suprn: Lnmm I . .  Xn?jo, suprn; Page on Wills 
(2d Ed.), Vol. 2, sec. 918, ~f seq. 

&Is the petitioners, the plaintiffs, under our colistruction of the wili, 
is entitled to two-thirds of the property in controversy and the respond- 
ents, or defendants, one-third, the costs shall be paid in that  proportion. 
As to the rents and profits of the land since the death of Catherine 
Walsh, the petitioners, the plaintiffs, are entitled to two-thirds and the 
respondents, defendants, one-third. 

The judgment of the court below, in  accordance with this opinion, is 
Modified and affirmed. 
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TON, DECEASED, v. THE C I T Y  O F  ASHEVILLE, A MUNICIPAL CORPORA- 
TION. 

(Filed 26 February, 1941.) 
Trial 8 =b- 

Upon motion to nonsuit the evidence tending to support plaintiff's cause 
of action will be considered in the light most favorable to  plaintiff, and 
he is entitled to every reasonable intendment thereon and every reason- 
able inference therefrom. C. S., 567. 

Negligence 8 17- 
The plaintiff has the burden of proof on the issue of negligence and 

defendant has the burden of proof on the issue of contributory negligence. 

Municipal Corporations 8 1 6  

A municipal corporation is under duty to exercise due care to keep its 
streets and sidewalks in a reasonably safe condition, and although it  is 
not an insurer of their safety, i t  is  required, in  the exercise of due care, 
to remedy defects of which it has express or implied knowledge. 

Same-- 
Where a pit or embankment is adjacent to a sidewalk, whether the 

situation is such a s  to require the city, in the exercise of due care, to 
erect guard rails to protect pedestrians, or, if it has erected guard rails, 
whether such guard rails are  adequate or sufficient, is ordinarily a ques- 
tion for the jury. 

Same--Evidence of municipality's failure to exercise due care to keep 
sidewalk in reasonably safe condition held for jury. 

Plaintiff's allegations and evidence were to the effect that defendant 
mnnicipality maintained a sidewalk only three feet wide on top of a re- 
taining wall, that the ground on the outer edge of the sidewalk was 
approximately eighteen feet below the sidewalk level, that the guard rail 
maintained by the city along the dangerous declivity was inadequate, that 
the loclts in piro was inadequately lighted and that the surface of the 
sidewalk was allowed to remain in a rough and uneven condition so that 
when plaintiff's intestate attempted to step upon the sidewalk from the 
street, she fell upon the sidemalli and through the guard rails to the 
ground eighteen feet below. resulting in mortal injury. Held: The alle- 
gations and evidence fire sufficient to take the case to the jury upon the 
issue of negligence of the municipality in failing to exercise due care to 
keep its sidewalk in a reasonably safe condition. 

Same--Whether pedestrian was guilty of contributory negligence in 
failing to confine her path of travel to sidewalk held for jury. 

While a pedestrian is guilty of contributory negligence if, when con- 
fronted by two ways of travel, one safe and the other dangerous, she 
chooses the dangerous way with knowledge of the danger, whether plain- 
tiff's intestate, alighting a t  a bus terminal a s  a stranger in defendant 
municipality, was guilty of contributory negligence in walking along the 
street from the bus terminal to an automobile waiting for her on the 
same side of the street, and, upon reaching the car, in turning and 
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attempting to step back up on the sidewalk from the street instead of 
confining her path of travel to the three-foot sidewalk, is held a question 
for the jury upon the evidence in this case. 

Ordinarily, the questions of negligvnce and contributory negligence are 
for the jury and not the court, and is only when but one inference can he 
reasonably drawn from the evidence that a nonsuit on the ground of 
negligence or contributory negligence may be properly entered by the 
court. 

STACY, C. J., BARKHILL and WIXB~RNE, JJ., dissent. 

APPEAL by plaintiff from Armstrong, J., at  the Regular September, 
1940, Civil Term, of B U N C O ~ B E .  Reversed. 

This is an  action for actionable negligence, brought by plaintiff against 
defendant for damage for the death of plaintiff's intestate. The plaintiff 
alleges in the complaint, in pa r t :  

"That on or about the 15th day of September, 1939, and a t  about 
30:30 o'clock P.M., and during the night time, the plaintiff's intestate, 
who was a citizen and resident of the State of Florida, was transported 
to Asheville on a bus, which said bus delivered plaintiff's intestate along 
with other passengers a t  the Asheville Union Bus Terminal located on 
Wall  Street in the City of Asheville; that said plsintiff's intestate was 
a stranger to the City of Asheville and was not familiar with the loca- 
tion and general construction of said Wall Street or the sidewalk along 
the South side thereof, or the fact that there was a high stone wall along 
said street and that  the adjacent ground on the South side thereof was 
approximately eighteen feet below the level of the sidewalk of said 
Wall Street. 

"That after said plaintiff's intestate got off said 1x1s a t  the r n i o n  Bus 
Terminal, she was attempting to walk to an  automobile located some 
distance Westwardly on Wall Street from said But3 Terminal. to which 
automobile she was being conducted for the purpose of being transported 
to the home of friends in the City of Asheville, and that plaintiff's intes- 
tate walked along the Street portion of said Wall  Street and for the 
reason that  due to the negligent construction of said sidewalk it was not 
of sufficient width to permit two people to walk along the same side by 
side, and upon reaching the parked automobile which she intended to 
enter, said plaintiff's intestate was attempting to step onto the sidewalk 
of  aid Wall Street in order to enter said automobile; that  as plaintiff's 
inteetate attempted to step on to the sidewalk of s,iid T a l l  Street, and 
because of the irregularity and variation in the height of said sidewalk 
and due to the rough, uneven and improper constriiction of the surface 
of said sidewalk, she was caused to lose her balance and fall to her knees 
across the width of said sidewalk, and because of the improper, negligent 
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and careless manner in which said guard rail was constructed, and in  
the absence of any proper barrier, guard rail or  other safety device to 
protect her, she fell headlong from the sidewalk some eighteen feet to 
the ground belour, thereupon suffering severe and serious injuries which 
resulted in her death several hours afterward. 

"The injury and death of plaintiff's intestate resulted directly and 
proximately from the wrongful actions and neglect of the defendant 
corporation in the construction and maintenance of the sidewalk and 
guard rail as hereinbefore described, and in its failure to repair and 
maintain a reasonably safe walkway and guard rail adjacent thereto, 
all of which negligent acts of the corporate defendant were in violation 
of its positive duty to maintain said sidewalk and guard rail i n  a reason- 
ably safe condition for pedestrian traffic under the circumstances there 
existing. 

"That the wrongful and negligent acts of the defendant which directly 
and proximately caused the injury and death of plaintiff's intestate are 
particularly set forth as follon-s : 

"(a)  I n  negligently constructing and maintaining a sidewalk or walk- 
way along the South margin of Wall Street on top of a stone wall and 
of only three feet in width and nithout learing adequate and sufficient 
walking surface whereby pedestrians could traverse the same in reason- 
able safety. 

" ( b )  I n  constructing and maintaining the surface of said three foot 
.idewalk in a defective, rough and uneven condition, thereby rendering 
the saitl walkway highly dangerous for any pedestrian using the same. 

" (  C )  I n  negligently constructing, maintaining and failing to keep in 
repair the surface of said three foot walkway, the height of the 
\aid sidewalk from the street level u a s  irregular, defective, sloping and 
otherwise unsafe for pedestrian traffic to use the same. 

" ( d )  I n  negligently constructing and maintaining a guard rail along 
the outer edge of said sidewalk wliere the adjacent ground was approxi- 
mately eighteen feet below said sidewalk level, when saitl guard rail was 
so improperly and inadequately constructed and maintained that it did 
not and could not offer reasonably safe and sufficient protection to any 
person using saitl sidewalk, whereby such persons would be prevented. 
from falling from said s ideudk  and from a height of approximately 
eighteen feet to the ground below. 

"(e)  I n  negIigently and \vrongfully failing to construct and maintain 
a guard rail along said dangerous declivity of su?h a character as the 
circumstances there presented reasonably demanded. 

" ( f )  I n  negligently failing to provide sufficient guard rails, wire or 
other protection whereby any pedestrian using said walkway would be 
prevented from falling from a height of approximately eighteen feet 
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to the ground below while attempting to traverse and walk upon said 
faultily and negligently constructed and maintained sidewalk or walk- 
way. 

"(g) I n  negligently failing to provide for the u!le of pedestrian traffic 
and the public generally a reasonably safe way to travel over and upon 
said walkway. 

' ( (h)  I n  negligently failing to maintain adequate and sufficient lights 
or a lighting system along said Wall Street, themby leaving an  inher- 
ently and intrinsically dangerous nuisance open to anyone using said 
walkway or sidewalk of said Wall Street, in darkness, and thereby 
increasing the hazard and probability of serious and permanent injuries 
resulting in anyone attempting to use said sidewalk or walkway during 
the night time. 

"(i)  I n  negligently, carelessly, and in violation of its positive duty, 
c*onstructing and maintaining a highly dangerous, inadequate and insuffi- 
client sidewalk and walkway on said Wall Street, without reasonable, 
proper or adequate guard rails along the same, and thereby causing the 
death of plaintiff's intestate. 

"Plaintiff's intestate at  the time of her death wai3 an  elderly woman, a 
widow, and the mother of a family, and was a t  said time and had for a 
long period of time prior thereto enjoyed excellent health, and was an  
educated and accomplished person, engaged in a life work of value to 
herself and her family, and had every reasonable anticipation of many 
years of active and useful endeavor, arid that by reason of the negligent 
and wrongful acts of omission and commission by the defendant plain- 
tiff's intestate came to her death and the plaintiff has been damaged 
thereby in the sum of Fifteen Thousand Dollars (815,000.00). 

"That due notice of this claim was presented to the defendant corpo- 
ration by filing written notice of said claim with the council duly 
assembled, which said notice of claim was regularly acknowledged on 
the 14th day of December, 1939, and the payment of which claim was 
denied by the defendant." Demand for damages, etr. 

The defendant denied the material allegations of the complaint and as 
a further answer and defense, alleges : 

"The defendant is informed and believes and so alleges that the plain- 
tiff's intestate did on the 15th day of September, 1939, arrive in the 
City of Asheville, a t  what is known as the Union Bus Terminal;  that 
when she arrived on the bus in which she had traveled from the State 
of Florida, she was met by two citizens of the City of ,isheville, and 
proceeded in a westerly direction in the middle of the public street for 
some feet to where a n  automobile, the property of' Mr. Har ry  Parker,  
was parked; that when the plaintiff's intestate reached said automobile 
she was at  that time in the middle of the street where rehicular traffic 
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was carried on and where pedestrians were forbidden to walk;  that  she 
made a diagonal left-hand tu rn  and stepped upon the curb, tripping 
herself and falling over the embankment; that  she was warned two 
times to watch her step, that  there was a curb there, and that  she might 
slip and fa l l ;  and after receiving said warning the plaintiff's intestate 
negligently and carelessly stepped upon the curb, causing herself to 
tr ip and stumble; and that  her careless acts constitute contributory 
negligence, and contributory negligence is hereby pleaded in bar of any 
recovery. 

"That if, after having gotten off of said bus as mentioned above, the 
plaintiff's intestate had taken the usual route and walked along a side- 
walk that  had been provided for pedestrians the accident to the plain- 
tiff's intestate ~ \ o u l d  never have happened, because she could not have 
tripped over said curb in stepping u p ;  that  in failing to comply with 
the laws of the State of Kor th  Carolina and the charter of the City of 
Asheville, namely, to use said sidewalk instead of the main public street, 
plaintiff's intestate contributed to her own injury, and her negligent acts 
herein constitute contributory negligence, and contributory negligence is 
hereby pleaded in  bar of any recovery. 

"That the injury to said plaintiff's intestate was due to her own negli- 
gence in not keeping a safe look-out in walking along the street, and in 
71-alking along in a hurried manner, and in not watching where she was 
going; and that  the plaintiff's intestate by the exercise of ordinary care 
should hare  known the condition of the said sidewalk; that  said injury " - 
was due to her own negligence and she contributed to her ow11 injury, 
and contributory negligence is hereby pleaded in bar of any recovery. 

"That the place where the plaintiff's intestate fell is in an  absolutely 
safe condition and has been a t  all times: and that said injury was caused - - 
hy her own negligent acts and not those of this defendant, as alleged in 
the complaint, and contributory negligence on the part of plaintiff's 
intrstate is hereby pleaded in bar of any recovery. 

"Wherefore, barring fully answered, the defendant prays: That  the 
plaintiff recover nothing by this action," etc. 

111 reply plaintiff denies the allegations in the further answer and 
defense and replying further, alleges and arers :  

"This plaintiff denies that  his intestate was negligent and that  her 
negligence contributed to any injury which she received, and says fur-  
ther that the negligence of the defendant, as set forth and related in the - - 
complaint filed herein, was the primary and proximate cause of the 
injury and death of plaintiff's intestate, and that  the said defendant 
should have reasonably foreseen that its negligence in the construction 
and maintenance of the sidewalk, guard rail and lighting system on said 
T a l l  Street a t  said time and place would result in serious and permanent 
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in jury  to this plaintiff's intestate or any other pergon placed in  the same 
circumstances; and that  if i t  should be adjudicated that  plaintiff's intes- 
tate was negligent in any manner, which negligence is expressly denied, 
said alleged negligence was insulated by the primary and original negli- 
gence of the defendant, and such negligence of the said defendant was 
the proximate and direct cause of the death of pls.intiff's intestate." 

The plaintiff introduced evidence sustaining the allegations of the 
complaint. At  the close of plaintiff's evidence the defendant made a 
motion in the court below for judgment as in case of nonsuit. C. S., 567. 
The court below sustained the motion, the plain5ff excepted, assigned 
error and appealed to the Supreme Court. 

Harkins,  Van Winkle & Wnlton for plaintiff. 
Philip C. Cocke, J r . ,  and S. G. Bernard for defendant. 

CLARKSON, J. We think there was error in granting the nonsuit in 
the court below. On a motion to nonsuit, the evidence tending to sup- 
port plaintiff's cause of action will be considered in the light most favor- 
able to plaintiff, and he is entitled to every reasonable intendment 
thereon and every reasonable inference therefrom. 

The first question involved : Was there sufficient evidence of negligence 
on the part  of defendant proximately causing the death of plaintiff's 
intestate and should an issue have been suhmittecl to the jury with re- 
spect thereto? We think so. 

The burden on the question of negligence is on the plaintiff, and as 
to contributory negligence on defendant. 

I n  Bunch u. Bdenton, 90 N. C., 431 (434)) Merrimon, J., speaking 
for the Court, said:  " I t  was the positive duty of i;he corporate authori- 
ties of the town of Edenton to keep the streets, including the side-walks, 
in 'proper repair ';  that  is, in such condition as that  the people passing 
and repassing over them might a t  all times do so with reasonable ease, 
speed and safety. And proper repair implies also that  all bridges, 
dangerous pits, embankments, dangerous walls and the like perilous 
places and things very near and adjoining the str.ets, shall be guarded 
against by proper railings and barriers. Positive nuisances on or near 
the streets should be forbidden under proper penalties, and, when they 
exist, should be abated. . . . (p.  435). The side of the street ie a 
material part of it, and must be kept free from danger, however the 
same may arise, as well as other portions of the street. P i t s  and other 
dangerous places immediately adjoining it and near to it make it peril- 
ous, and such places are nuisances. When these tire permitted to exist 
and the streets are not properly protected against them, the latter are 
not in reasonable repair." Russell v .  Town of Monroe, 116 S. C., 720 :  
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Dil lon v. Ra le igh ,  124 N .  C., 184 (188-189) ; Fitzgerald v .  Concord,  140 
N. C., 110; B r o w n  u. D u r h a m ,  141 S. C., 249; B a i l e y  c. W i n s t o n ,  157 
N .  C., 252; Alexander  v. Statesvi l le ,  165 K. C., 527 (533) ; Darden  u. 
P l y m o u t h ,  166 S. C., 492; G r a h a m  v .  Charlot te ,  186 N. C., 649; Gold- 
stein 'L'. li. R., 188 S. C., 636; W i l l i s  v .  SFIL B e r n ,  191 S. C., 507 
(511) ; S p e a s  v. Greensboro, 204 IC. C., 239; Gasque w .  AsheviLle, 207 
S. C., 821 (829) ; Doyle  v.  Charlot te ,  210 K. C., 709 (711) ; W h i t a c r e  
v. Charlot te ,  216 N .  C., 687; Barnes  v .  W i l s o n ,  217 S. C., 190. 

The B u n c h  case, supra,  has been the unbroken law in this jurisdiction 
and the principle reiterated in R a d f o r d  v. Ashewille, post, 185. 

I n  43 C. J., part  sec. 1837, a t  p. 1062, we find: "The precaution 
should be sufficient to give such warning as will reasonably notify all 
persons using the street that the danger is there, and whenever  a barrier 
or guard rail i s  erected, i f  should be of such a character and  placed i n  
such position i n  reference to the  use of the  street as will  afford profec- 
t ion,  and no t  produce a peril t o  persons passing o n  the  way." (Italics 
ours.) Sec. 2046, p. 1286: "In case of an  accident occurring because of 
an  unguarded or unlighted opening, pitfall, or obstruction on a sidewalk 
or driveway, it is ordinarily a question for the jury whether, under the 
circumstances of the particular case, it was defendant's duty to have 
guards, barriers, or lights a t  the place of the accident for the protection 
of trarelers ; whether there were guards, barriers, or lights ; whether they 
were adequate or sufficient for the purpose," etc. 

I n  Dowell v .  Ra le igh ,  173 K. C., 197 (202-203), it  is stated: "But the 
city cannot be held liable unless it had or should hare  had notice of the 
defect, if one existed. 'The governing authorities of a town are charged 
with the duty of keeping their streets and sidewalks, drains, culverts, etc., 
in a reasonably safe condition; and their duty does not end a t  all with 
putting them in a ~ a f e  and sound condition originally, but they are 
required to keep them so to the extent that this can be accomplished by 
proper and reasonable care and continuing supervision. Code, sec. 3803 ; 
Hunch 1 % .  E d e n f o n ,  90 S. C., 431; R u d l  2%. Monroe,  116 N .  C., 720. 
The town, however, is not held to warrant that the condition of its 
streets, etc., shall be a t  all times absolutely safe. I t  is only responsible 
for negligent breach of duty, and, to establish such responsibility, it  is 
not sufficient to show that  a defect existed and an injury has been caused 
thereby. I t  must be further shown that the officers of the town "knew 
or by ordinary diligence might have discovered, the defect, and the char- 
acter of the defect was such that  injuries to travelers therefrom might 
reasonably be anticipated." I t  will be observed that actual notice of a 
dangerous condition or defective structure is not required, but notice may 
be implied from circumstances. and will be imputed to the town if its 
officers could hare  discovered the defect by the exercise of proper dili- 
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gence.' Fitzgerald v .  Concord, 140 N. C., 11C1 (citing and quoting 
1 Sh. and Redf., see. 369)." Gusque v. dsheville, supra, pp. 828-829. 

The second question involved: Was the evidence sufficient to hold 
plaintiff's intestate guilty of contributory negligence as a matter of l aw?  
We think not. 

We think the question of contributory negligence mas one for the jury 
to pass on, under proper instructions. 

I n  Groome 1 . .  Statesville, 207 N. C., 538 (540), Schenck, J., speaking 
for the Court, says: " ' If two ways are open to  a person to use, one safe 
and the other dangerous, the choice of the dangei-ous way, with knowl- 
edge of the danger, constitutes contributory negligence. . . . And 
where a person sui juris knows of a dangerous condition and roluntarily 
goes into the place of danger, he is guilty of contributory negligence, 
which will bar his recovery.' Dunnecant u. R. I;., 167 N. C., 232; 45 
C. J., 961." 

The generally accepted definition of "contributory negligence," citing 
a wealth of authorities, is thus stated in Black's Law Dictionary, 3rd 
Ed., p. 1231: "Contributory negligence, when set u p  as a defense to a n  
action for injuries alleged to have been caused by the defendant's negli- 
gence, means any want of ordinary care on the part of the person 
injured (or on the part of another whose negligence is imputable to 
h im) ,  which combined and concurred with the defendant's negligence, 
and contributed to the injury as proximate cause thereof, and as an  
element without which the injury would not havc occurred.'' Rattle r .  
Cleave, 179 N .  C., 112 (114) ; Boswell v. Hosiery Mills, 191 N. C., 549; 
Elder v .  Plaza Ry . ,  194 N .  C., 617. 

I n  Absher v. Raleigh, 211 N .  C., 567 (568-9), the question of con- 
tributory negligence is fully discussed, citing authorities. I t  is there 
said : " 'A serious and troublesome question is continually arising as to 
how fa r  a court will declare certain conduct of a defendant negligence 
and certain conduct of a plaintiff contributory negligence and take away 
the question of negligence and contributory negligence from the jury. 
The right of trial by jury should be carefully preserved, and if there is 
any evidence, more than a scintilla, it  is a matter for the jury and not 
the Court.' Moseley v. R. R., 197 N. C., 628, 150 S. E., 184." 

For  the reasons given, the judgment of the court below is 
Reversed. 

STACY, C. J., and BARNHILI. and WINRORNE, JJ., dissent. 
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PLAINTIFFS, v. \I7. W. PAYNE, CLOSS GIBBS, H. S. SPESCER, S. S. 
SEAL,  I. B. WATSON AND GEORGE C. BROWN. 

(Filed 26 February. 1941.) 

1. Appeal and Error 9 37e- 
Where the parties waive a jury trial  and agree to trial by the court, 

the court's findiiigs of fact from the evidence a re  binding and conclusive 
upon appeal. Michie's Code, 536, 569. 

2. Public Oficers 5 k  
A de facto officer is one whose title is not good in law, but who is in 

fact in the unobstructed possession of the  office, discharging i ts  duties 
in fnll view of the public, in such manner and in such circumstances a s  
not to give the appearance of being an usurper. 

3. S a m c  
The acts of a de fncto officer will be held valid upon principles of policy 

arid justice a s  to third persons har ing occasion to deal with the officer, 
since third persons ha re  the right to act upon the assumption, without 
investigating his title, that  he is a rightful officer. 

4. Sam-Mayor and commissioners reorganizing municipal government 
after lapse of fourteen years, during which two of them accepted other 
public offices, held de facto officers of the municipality. 

The mayor and board of commissioners of a municipality were named 
in the act  creating the municipality. Upon the calling of an election a t  
the end of two years. no voters presented themselves, and thereafter for 
a period of twentyfour  years none of the officers named iii the charter 
performed any official duties. During this period two of them were elected 
to other  public offices and duly qualified and acted in the discharge of 
the duties pertaining to such other offices. At the expiration of this 
period the mayor and surr i r ing commissioners named in the charter reor- 
ganized the municipal gorrrnmelit, elected successors to commissioners who 
had died, and acted openly in procuring a WPA grant  for the constrliction 
of s town hall or municipal building, in obtaining county aid therefor, 
and in levying municipal taxes a f t e r  due adrertisrmerit to meet the 
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municipality's share of the cost of constructing said building. Held:  
The mayor and the commissioners of the town a w e  de fac to  officers, and 
their acts are  valid and binding a s  to all third persons dealing with them 
in their official capacity in regard to the construction of the municipal 
building. 

5.  Municipal Corporations 8 45a-Taxpayers held estopped by their  con- 
duct  f rom attacking validity of municipal tax levy. 

De fac to  officers of a municipality in response to a petition, signed by 
residents of the municipality, including some of plaintiffs, reorganized the 
municipal gorernment for the purpose of procurin,: a town hall or munici- 
pal building, and, pursuant to this purpose, obtaii~ed a WPA grant there- 
for and aid from tho county in its construction, duly levied taxes to raise 
the town's part of the cost of said ronstruction after due advertisement, 
and collected a large part of the taxes so levied without protest on the 
part of pl~intiffs,  although they had full Irnomledge of each and every 
step taken. Thereafter plaintiffs instituted this action to restrain the 
collection of the tases on the ground that the de  fac to  officers were not the 
duly authorized governing agency of the town. Held:  Plaintiffs having 
failed to make protest and having accepted the benefits of the aid ob- 
tained in the construction of the municipal builcing, are  estopped from 
maintaining this action to restrain the collection of the taxes. 

APPEAL by plaintiffs f r o m  l iarr i s ,  J., 5 December, 1940, a t  Her t ford ,  
N. C. F r o m  HYDE. Affirmed. 

T h e  judgment of the court  below is as  follows: 
"This  cause was heard  before the  undersigned a t  Hertford,  S. C., by  

consent of the  parties upon application of the  plaintiffs f o r  a permanent  
injunct ion,  restraining the  collection of taxes which had  been levied by 
the  Mayor  and  Board  of Commissioners of the  Town of Engelhard,  
S. C., f o r  the fiscal year  1939-1940, to  provide funds with which to pay  
a note which the  Town had  issued i n  ant icipat ion of said taxes and f o r  
the  operat ing expenses of the  Town dur ing  the fiszal year .  T h e  Court  
finds the  following facts  :- 

" I n  1913, the  Town of Engelhard,  N. C., was incorporated by acts of 
T h e  General  Assembly of N o r t h  Carolina, Chapte r  48 of the P r i v a t e  
Laws of 1913, and  Chapte r  15, E x t r a  Session of P r i v a t e  Laws of 1913. 
T h e  Mayor  and  Board  of Commissioners were named i n  the s tatute  a n  
those who were named qualified as Mayor and members of the Board  of 
Commissioners, and performed their  duties fo r  some time. I n  1915, a n  
election was called, but  n o  voters presented themst>lves f o r  the purpose 
of voting f o r  Mayor  and  members of the Board of Commissioners, a n d  
thereafter  said Mayor and  members of the Board of Commissioners 
therein performed none of the functions of their  offices unt i l  the  year  
1939. Two of the  members of the  Board of Commissioners died dur ing  
t h a t  t ime and the  Mayor, Closs Gibbs, was elected and qualified i n  1927. 
a s  a member of the General Assembly of S o r t h  Carolina. R. S. Spencer, 
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one of the Commissioners named in the bill incorporating the Town, 
after qualifying as a member of the Board of Commissioners of the 
Town of Engelhard, was elected and qualified as a member of the Local 
School Committee for the Engelhard district. 

" S o  election had been held for the purpose of electing a Mayor a i d  
the members of the Board of Commissioners for the Town of Engelhard 
since 1915, until this date. 

"In 1939, a large number of the citizens and taxpayers of the corpo- 
ration of Engelhard petitioned Closs Gibbs, Mayor, and the remaining 
living members of the Board of Commissioners, to reorganize the town 
government and to petition the R P A  for a grant of money to aid in 
the building of a municipal building or Town Hall  and also petitioned 
the said officers to levy such taxes as might be necessary to supplement 
the sum to be received from the W P A  in order to provide an adequate 
municipal building. Among the petitioners were some of the plaintiffs 
in this action. The matter received much public discussion and the 
contemplated action was known by all of the citizens of the Town of 
Engelhard. Acting upon such petition, Closs Gibbs, as Mayor, and 
R. S. Spencer and S. S. Neal held a formal meeting and levied the tax 
sought to be enforced and thereafter elected I. B. T a t s o n  and George C. 
Brown as Commissioners to fill the place of the two who had died, to-wit : 
George E. Roper and Guy Guthrie. The Board of Commissioners then 
proceeded to elect the Town Officers, to-wit: Constable, Tax Collector, 
Town Clerk, and Financial Officer. 

"(Prior to the organization meeting, the Mayor and members of the 
Board of Commissioners had caused the Local Government Comnlissioner 
in Raleigh to be interviewed with respect to the legality of their con- 
templated action and were advised that  a municipal building was a 
neceqsarg expense and that  the Mayor and living members of the Board 
had the legal right to reorganize and issue the town's note in anticipation 
of the collection of the tax to provide a part of the funds for constructing 
such a building.) To the foregoing portion of the judgment in paren- 
these%, constituting a finding of fact, plaintiffs excepted and assigned 
error. 

"(Having reorganized and having elected commissioners to succeed 
those who had died, application mas made to the WP-1 for a grant of 
money to assist in the construction of said municipal building. The 
W P d  granted the sum of approximately $2,900.00. Hyde County do- 
nated by xvay of material and labor, approximately $700.00. Various 
individuals donated materials and labor so that  the cost to the Town of 
Engelhard was about $1,200 in actual money.) To the foregoing portion 
of the judgment in parentheses, constituting a finding of fact, the plain- 
tiffs excepted, and assigned error. 
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"In August, 1939, a t  a meeting attended by Gibbs, Neal  and Spencer, 
a budget was passed as follows: 

"For Building Supplies necessary for proposed Municipal 
Building $700.00 

F o r  Purchase of Lot for Site of Municipal Euilding 250.00 
For  necessary Expense and Current Expense:, 125.00 

"At said meeting a list of all property in the Town of Engelhard was 
presented, amounting to a total of $157,188.00. l L t  said meeting, motion 
was made and unanimously carried that an ad valorem tax of one-half 
of one per cent on the $100.00 valuation be l e ~ i e d  and a poll tax of 
$1.50 on each taxable poll also be levied for the purpose of meeting the 
budget adopted a t  said meeting. Notices of the budget and the tax levy 
as above set out were posted in conspicuous places in the Town of Engel- 
hard. 

"(Thereafter, the W P A  furnished to the Town of Engelhard the sum 
it had agreed to furnish. Hyde County furnished approximately $700.00 
in material and labor which went into the construction of said building, 
and various individuals contributed material and labor. I t  became 
necessary for the collection of the 1939 tax as levied. Application for 
~e rmis s ion  to issue this note was made to the Local Government Commis- 
sion and notice of such application was printed in Hyde County Herald, 
as provided by law, and a t  the time fixed for the sale, sold the same to 
the Engelhard Banking & Trust  Company for par and accrued interest. 
Said bank  aid for said note and is now the owner thereof. Said note 
was in the form prescribed by the Local Government Commission and 
was executed by Closs Gibbs, as Mayor, and I. B. Watson as Town 
Clerk, and was approved by 0. I. Williams, Attorney for the Town of 
Engelhard.) To the foregoing portion of the juclgment in parentheses, 
constituting a finding of fact, plaintiffs excepted and assigned error. 

"The construction of the municipal building was begun in  the latter 
part  of 1939, and was completed in the late summer of 1940, and was 
erected on a lot purchased for the use of the Town of Engelhard, deed 
for which is held in escrow by the Engelhard Banking and Trust  Com- 
pany to  be delivered to the Town of Engelhard upon such payment of 
the purchase price. 

( 'Prior to the tax levy made in August, 1939, the Town of Engelhard 
did not owe any money whatsoever and there were no expenses to  be 
incurred by said Town until after the reorganization in August, 1939. 
(Said building is now completed, and serves a useful purpose in housing 
fire equipment, furnishing to the Town of Engelhr~rd office rooms for its 
officers, and providing an auditorium for the ustl of such purposes as 
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municipal buildings are usually used for.) To the foregoing portion 
of the judgment in parentheses, constituting a finding of fact, plaintiffs 
excepted and assigned error. 

"(A11 the citizens of the Town of Engelhard, particularly the plaintiffs 
in this action, had full knowledge that  the Mayor and Board of Commis- 
sioners were reorganizing the Town Government; they knew that  said 
officers mere holding meetings in responie to the petition of the citizens 
of the town; knew that  they had made application to WPA for a grant 
of money for the purpose of assisting in the construction of said munici- 
pal building and also knew that  a part  of the cost thereof was to be paid 
from the proceeds of a tax levy made in August, 1939; they knew that 
said levy had been made. They knew that the Mayor and Board of 
Commissioners of the Town of Engelhard had applied to the County 
Government Comnlission for permission to issue the town's note in the 
sum of $450.00, and later knew that  permission had been given to issue 
such note and knew that  the sale thereof was advertised by public notice 
as required by law;  they knew when said note was being sold, and knew 
that  the Engelhard Ranking & Trust Company had purchased the same 
and had lent its money to the Town of Engelhard based on its fa i th  in 
the legality of said note, and the legality of the tax which had been levied 
to pay it. During all the time of the reorganization of the town gorern- 
ment, the levying of the tax, advertising and selling the town's note and 
the actual construction of the building, they had full knowledge of each 
and every step taken and no protest was ever made by any one of them 
against any act taken by the Mayor and Board of Commissioners in 
respect to the levying of the tax, the borrowing of the money, or the 
construction of the building. They also knew that  during the spring 
and summer of 1939, a large number of the citizens and taxpayers of 
the town were paying the tax levied against them by the Mayor and 
Board of Commissioners, to-wit: a t  least two-thirds of said citizens and 
taxpayers. They knew that  the WI'A had granted approximately 
$2,000.00 which was being used in the construction of the Municipal 
Building; they knew that  Hyde County had appropriated about $700.00 
in labor and material, which was being used in the construction of the 
building, and that  various indiriduals were also contributing labor and 
material for such purpose.) To the foregoing portion of the judgment 
in parentheses, constituting a finding of fact, plaintiffs excepted and 
assigned error. 

"(Upon the foregoing facts, i t  is ordered, adjudged and decreed that 
the restraining order heretofore issued in this cause by Honorable C. E. 
Thompson, Superior Court Judge, on September 4, 1940, be, and the 
same hereby is dissolved.) T o  the foregoing adjudication plaintiffs 
excepted and assigned error. This December 5, 1940. W. C. Harris ,  
Superior Court Judge." 
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From the above judgment plaintiffs appealed to the Supreme Court. 

R o d m a n  & R o d m a n  for plaintiffs. 
Carter  & Carter  and 0. L. W i l l i a m s  for defendants.  

CLARKSON, J. This is an  action brought by plsintiffs, residing in the 
town of Engelhard, against defendants to restrain them from levying a 
certain tax which plaintiffs contend is illegal rmd void. That  they 
owed no tax and the levy "would cast a cloud upon their title." The 
court below found the facts and rendered judgment in favor of defend- 
ants, dissolving the restraining order. The record imports verity. None 
of the exceptions and assignments of error set forth in the judgment of 
the court below, made by plaintiffs, can be sustained on the facts found. 
We therefore think the judgment is caorrect. I t  will be noted that  the 
cause was heard "by consent of the parties." 

N. C. Code, 1939 (Michie), sec. 556, is as follows: "An issue of law 
must be tried by the judge or court, unless it is referred. A n  issue of 
fact  must be tried by a jury, unless a trial by jury is  waived on a refer- 
ence ordered. Every other issue is triable by the court, or judge, who, 
however, may order the whole issue, or any specific question of fact  
involved therein, to be tried by a jury, or may refer it." 

Sec. 569: "Upon tr ial  of a n  issue of fact by the court, its decision 
shall be given in writing, and shall contain a statement of the fact found, 
and the conclusions of law separately. Upon trial of an  issue of law, 
the decision shall be made in the same manner, slating the conclusions 
of law. Such decision must be filed with the clerk during the court a t  
which the trial takes place, and judgment upon i t  shall be entered 
accordingly." 

The learned and efficient judge in the court below found the facts and 
his conclusions of law, in accordance with the statutes, supra,  and dis- 
solved the restraining order. Ins. Co. u. C'arolina .Reach, 216 N.  c., 778 
( 788-9). 

The  court below found: " A l l  the  citizens of the Town of Engelhard, 
particularly the plaintiffs in this action, had full knowledge that  the 
Mayor and Board of Commissioners were reorganizing the Town Gov- 
ernment;  they knew that said officers were holding meetings in response 
to the petition of the citizens of the town; knew that  they had made 
application to WPA for a grant  of money for the purpose of assisting in 
the construction of said municipal building and also knew that  a par t  
of the cost thereof was to be paid from the proceeds of a tax levy made 
in  August, 1939; they knew that  said levy had been made," etc. 

I n  Smifh v .  Carolina Beach,  206 K. C., 834 (836-7), Brogden, J., 
d peaking for the Court, said:  "What is a de facto municipal officer? 
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A comprehensive definition of the term is found in W u i f e  1 1 .  Santn C'TUZ,  
184 U. S., 302, 46 L. Ed., 552, and is in the following language: 'A 
de fucto officer may be defined as one whose title is not good in law, but 
who is in fact in the unobstructed possession of an office and discharging 
its duties in full ~ i e w  of the ~ u b l i c ,  in such manner and under such 
circumstances as not to present the appearance of being an  intruder or 
usurper. When a person is found thus openly in the occupation of a 
public office, and discharging its duties, third persons having occasion to 

- - 

deal with him in his c a ~ a c i t v  as such officer are not recluired to investi- . " 
gate his title, but may  safely act upon the assumption that he is a 
rightful officer.' The same general idea has been expressed by this 
Court, speaking through S. v. Lewis, 107 N. C., 967, 12 S. E., 457, as 
follows :",4n officer de  Jncto  is one whose acts, though not those of a law- 
ful officer, the law, upon principles of policy and justice, will hold valid, 
so f a r  as they involve the interests of the public and third persons, 
where the duties of the office were exercised. . . . under color of an 
election or appointment, by or pursuant to a public unconstitutional law, 
before the same is adjudged to be such.' See, also, T'an A m r i n g e  a. 
T n y l o r ,  108 N .  C., 196, 1 2  S. E., 1005; U u g h e s  I * .  L o n g ,  119 N .  C., 52, 
25 S. E., 743; R o d u d l  7>. Rowland ,  137 IZ'. C., 617, 50 S. E., 319; White- 
head  7%. P i t f m a n ,  165 N .  C., 89, 80 S. E., 976; ~ V a r k h a m  1'. S i m p s o n ,  
175 N .  C., 135, 95 S. E., 106." 

I n  22 R. C. L., sec. 306, p. 588, it is said:  "Lord Ellenborough has 
defined an officer rle f a c f o  as one who has the reputation of being the 
officer lie assumes to be, and yet is not a good officer in point of law, and 
this definition has been quoted with approval in many cases. Another 
and more comprehensi~e definition is as follows: A person is a d e  facto 
officer where the duties of the office are exercised: 'First, without a 
known appointment or election, but under such circumstances of reputa- 
tion or acquiescence as were calculated to induce people, without inquiry, 
to submit to or invoke his action, supposing him to be the officer he 
assumed to be. Second, under color of a known and valid appointment 
or election, but where the officer had failed to conform to some prece- 
dent, requirement, or condition, as to take an oath, give a bond, or the 
like. Third. under color of a known eleetion or appointment, void be- 
cause the officer was not eligible, or because there was a want of power 
in the electing or appointing body, or by reason of some defect or irregu- 
larity in its exercise, such ineligibility, want of power, or defect being 
unknown to the public. Fourth, under color of an election or an appoint- 
ment by or pursuant to a public, unconstitutional law, before the same 
is adjudged to be such.' And this has been widely accepted." 

The court below further found : "During all the time of the reorgani- 
zation of the town government, the levying of the tax. advertising and 
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selling the town's note and the actual construction of the building, they 
had full knowledge of each and every step taken and no protest was 
ever made by any one of them against any act taken by the Mayor and 
Board of Commissioners in respect to the levying of the tax, the borrow- 
ing of the money or the construction of the building." 

I t  will be noted in the finding of facts above set forth "They had full 
knowledge of each and every step taken." We think plaintiffs are 
estopped by their conduct to make the contention here made. 

I n  R. R. v. Lassiter & Co., 207 N .  C., 408 (415) ,  speaking to the 
subject: "The law is as follows, as stated in R. 3.  v. Kitchin, 91 N .  C., 
39 (44) : 'Where one of two persons must suffer loss by the fraud or 
misconduct of a third person, he who first reposes the confidence, or by 
his negligent conduct made i t  possible for the 10,s to occur, must bear 
the loss.' Barnes v. Lewis, 73 N. C., 138; Vass v. Riddick, 89 N. C., 6 ;  
Bank v. Liles, 197 N .  C., 413 (418) ;  Bank v. Clark, 198 N .  C., 169 
(173) ; Lightner v. Knights of King Solomon, 199 N. C., 525 (528)." 
Warehouse Co. v. Bank, 216 N.  C., 246 (254). 

I t  appears from the findings of fact, argument and brief of defendants 
that  "Engelhard is a thriving community and the building which has 
been constructed was badly needed. I t  houses the fire equipment for the 
town, furnishes necessary offices, and an  auditorium for  community ac- 
tivities. I t s  need was felt by all the citizens, including the plaintiffs. 
They were willing that  the building be built and that  the Government 
and the County of Hyde furnish its money for such purpose. Yet they 
voice objection only when it came to paying the taxes which had been 
levied against them. They are willing to accept the benefits which they 
have obtained from this building and ought to now be made to pay their 
proper part  of the expenses." 

F o r  the reasons given, the judgment of the court below is 
Bffirmed. 

MARIAN MITCHELL v. JOHN T. SAI!NDERS, J U L I A N  A. MOORE A N D  

BILTMORE HOSPITAL.  

(Filed 26 February, 1941.) 

I. Physicians and Surgeons § l5a- 
Where one surgeon assists another in performing an operation and both 

assist in placing gauze sponges in the wound, both are charged with the 
duty of exercising due care to remove all the gauze sponges. 

2. Appeal and E ~ m r  9 40e: Trial § 2 B b  
Upon appeal from the denial of a motion for judgment as of nonsuit, 

the Supreme Court cannot consider the evidence of defendant, whether 
contradicted or uncontradicted, except in so far as it may tend to support 
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plaintiff's case, and the reviewing court is not concerned with the credi- 
bility of the evidence but will determine only whether there is any eri- 
t l e ~ ~ c e  sufficient to support plaintiff's cause of action. 

3. Physicians and  Surgeons 8 15-Applicability of doctrine of res  ipsa 
loquitur t o  malpractice cases. 

Since a physician or surgeon is not an insurer of results, no presump- 
tion of negligence can arise from the mere result of treatment upon the 
theory that it  wns not satisfactory, or less than could be desired, or eren 
different from what might be expected. However, when the cause of 
injury does not occur in the ordinary course of things when proper care 
is exercised, and proper inferences may be drawn by ordinary men from 
the facts adduced, so that the presumption rests upon more than the mere 
fact of disappointing results from the treatment, the doctrine of Yes ipsa 
loqnitur may apply, the applicability of the doctrine depending upon the 
facts and circumstances of each case. 

4. Negligence § 19c-Evidence of defendant in explanation does not  pre- 
clude application of doctrine of res ipsa loquitur. 

Proof of facts invoking the doctrine of res ipsa loquitur establishes a 
prima facie case entitling plaintiff to the submission of the issue of negli- 
gence to the jury, and the doctrine does not merely cast the burden of 
going forward with the evidence on the defendant to explain the matters 
which are  supposed to be peculiarly within his knowledge, and evidence 
in explanation offered by defentlaut does not rebut the presumption, but 
merely raises for the determination of the jury the question whether 
plaintiff has established negligence by the preponderance of the evidence, 
the credibility of the evidence remaining within the exclusive province of 
the jury. 

5. Physicians and  Surgeons § 15e-Res ipsa loquitur applies when it is  
established tha t  defendant surgeons left gauze sponge in wound a f te r  
operation. 

Where it is established that defendant surgeons left a gauze sponge in 
a wound after an operation the doctrine of rcs ipsa loqtcitur applies upon 
the presumption that  defendants failed to exercise due care to remove all 
foreign bodies from the wound after the operation, which presumption 
entitles plaintiff to go to the jury notwithstanding evidence on the part of 
the physicians as  to the methods employed during the operation, the 
manner in which the gauze sponges were handled and the exercise of 
great care in the usual and customary manner to prevent leaving any 
sponges in the wound. 

6. Same- 
Plaintiff's evidence established that defendant physicians left a gauze 

sponge in the wound after the operation and that plaintiff suffered dam- 
ages a s  a result thereof. Held: The fact of leaving a spol~ge in plaintiff's 
hody is so inconsistent with due care as  to raise an inference of negli- 
gence entitling plaintiff to go to the jury irrespective of the application 
of the doctrine of res ipsa loqfiitiir. 

STACY, C. J., concurring. 
BARNHILL and WINBORXE, JJ., join in concnrring opinion. 
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APPEAL by defendants, John T. Saunders and J-ulian A. Moore, from 
X e t t l e s ,  J., a t  December Term, 1940, of BUKCOMIIE. Affirmed. 

V o n n o  L. G u d g e r  for  p l a i n t i f ,  appel lee .  
Smathers & M e e k i n s  for  de f endnn t s ,  appe l lan t s .  

SEAWELL, J. This cause comes here upon an  appeal of the defendants, 
John  T.  Saunders and Jul ian  A. Moore, from a judgment of Nettles, J., 
rendered in the Superior Court of Buncombe Cour ty, affirming the judg- 
ment of the general county court of Buncombe County, where recovery 
had been made against the defendants for injuries which the plaintiff 
alleges she sustained through the negligence of the defendants in leaving 
a gauze sponge deeply buried in the side of her leg or hip, about one-half 
inch from the thigh bone, where it had been placed during an  operation 
performed upon her by the defendant Saunders, assisted by the defend- 
ant  Moore. 

I t  was admitted by the defendant Saunders that  the gauze sponge 
had been thus left i n  plaintiff's body a t  the conclusion of the operation 
and that  i t  had remained there for a period of Eome months until the 
second operation, when it was removed. The defi2ndant Moore mas not 
present a t  the second operation, but proof that  the gauze had been left in 
the surgical wound, which had been closed over it, was plenary. 

The evidence tends to show that  suppurating channels, or sinuses, were 
formed in the leg, beginning in the vicinity of the gauze sponge and 
extending through intervening tissues to the exterior, where quantities 
of offensive pus were discharged until the second operation. Pr ior  to 
this second operation, opaque oil was injected intcl these canals, and one 
of them traced the canal, or sinus, to its origin a t  the sponge, and 
another sinus, or canal, lay within a quarter of an inch of this. Methylene 
blue, similarly injected to define the sides of the sinus for excision, fol- 
lowed the same course and stained the sponge a greenish blue. The 
hospital chart showed that  the gauze sponge was infiltrated with scar 
tissue. 

There was evidence sufficient for  the jury to consider as showing 
proximate causative connection between the presence of the pad and 
certain deleterious conditions complained of-anlongst them excessive 
pain, inconvenience, physical and mental discomfort and suffering, dis- 
order of the nervous systern, and possibly permanent injury through the 
stiffening of the knee joint. 

Both of the defendants assisted in  placing the gauze sponges in the 
wound and, under the evidence, we think were both charged with the 
duty of exercising due care in their removal. 
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Both of the defendants testified as to the methods employed during 
the operation, the manner in which the gauze sponges, nearly one hull- 
dred in number, had been handled, and both from observation and as 
experts testified that  great care had been exercised in the usual arid cus- 
tomary manner to prevent leaving any sponges in the wound. They 
described the system used as "palpating," or feeling for the sponges, 
and testified that  this was done thoroughly and with due care. 

Several experts were examined who, in answer to hypothetical ques- 
tions, approred of the methods employed by the defendants. Their 
evidence, however, was largely directed to an approval of the general 
treatment given by Dr. Saunders to his patient and to the general result 
produced. 

There are some exceptiorls to the instructions given to the jury up011 
the trial, but it is unnecessary to discuss them in detail here, as we do 
not find them sufficiently meritorious to entitle tlie defendants to a new 
trial. 

The real controversy here is over the refusal of the trial judge to 
grant  the defendants' motions for judgment as of nonsuit, made upon 
the trial. 

The defendants contend that there was no evidence of negligence on 
the trial of the cause, exrept that  which might be inferred from the 
doctrine of res  i p sa  l oqu i tu r ,  applied to the fact of leaving the gauze 
sponge in plaintiff's body a t  the first operation. They contend that  tlie 
doctrine of res i p sa  l oqu i tu r  has no application to the facts of this case; 
but that if it does apply, its force is spent, and the presumption of negli- 
gence raised by it is fullv met, when upon the trial an explanation was 
given with regard to the rnatter and the facts made fully known. 

I t  is a well settled rule that  upon a motion by the defendant for judg- 
ment as of noiisuit, the reviewing court cannot consider the evidence of 
defendant, whether contradicted or uncontradicted, except in such respect 
as it may tend to support plaintiff's case. D a v i d s o n  7.. T e l e g r a p h  Co., 
207 S. C., 790, 178 S .  E . ,  603. The plaintiff may predicate his recovery 
upon his own evidence or upon the evidence of the defendant, or both. 
The concern of the Court is to ascertain whether there is any evidence- 
not to determine whether that produced by one side or the other should 
be believed. We have thought it convenient, however, to refer to the 
defendants' evidence that due care had been exercised, in order to discuss 
their contention u i t h  regard to the motion for judgment as of nonsuit, 
particularly in connection with the view they take of the nonapplicability 
of r r s  ipstr. l oqu i tu r ,  and its effect upon the case, if applied, in view of 
defendants' explanation of the facts. 

Much loose discussion has been given to the question of the availa- 
bility of res  ipsa  l oqu i tu r  in medical and surgical cases involving charges 
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of malpractice. Our  own Court has been somewhat restrictive in apply- 
ing the doctrine. The restrictions, none too well defined and, therefore, 
the source of controversy, seem to spring from the recognized and often 
repeated rule that  a physician or surgeon is not a guarantor of the result 
of his treatment. Some further obstacles to the application of the 
doctrine in  certain connections have arisen from two conflicting theories, - 
which we sometimes find advanced in the same case: First, that  the 
practice of medicine and surgery is largely errpirical (which means 
unscientific), therefore, the doctrine wolild have little or no significance; 
and, second, that  these professions are so highly scientific that  the doc- 
trine or inference would have no meaning except to men learned in the 
profession-certainly not to a jury. Either way you put it, on these 
theories all facts are considered consistent with proper treatment until 
professionally shown to be otherwise. 

I t  follows, from the rule that  the physician or surgeon is not an 
insurer of results,' that  no presumption can arise from the mere result of 
a treatment upon the theory that  it was not satisfactory or less than 
could be desired, or different from what might be expected. Red ('ross 
Medical Service Co. v. Greene, 126 111. A., 214; Thorp  v. Talber f ,  197 
Iowa, 95, 196 N. W., 716. We must not be understood as holding that  
under no circumstances might the condition in which the plaintiff has 
been left, as the result of the treatment, give rise to the presumption of 
res ipsa loquifur,  or that  under no circumstances may a treatment, how- 
ever unreasonable and plainly destructive of the curative purpose, give 
rise to the doctrine, despite the empiric and professional veil. Such 
cases must stand upon their own bottoms. 

But  where proper inferences may be drawn by ordinary men from 
proved facts which g i re  rise to res ipsa loquifur without infringing 
this principle, there should t e  no reasonable argument against the avail- 
ability of the doctrine in medical and surgical casw involving negligence, 
just as in other negligence cases, where the thing which caused the injury 
does not happen in the ordinary course of things, when proper care is 
exercised. V ~ r g e l d f  1%.  Hnrtrfzell, 1 F. (2d) ,  633; Brown c.  Shorf l idge,  
277 P., 134;  Shockley I>. Tucker ,  127 Iowa, 456, 103 N. W., 360; Beck- 
with I* .  Boyn fon ,  235 Ill.  Xpp., 469; Sweeney 1.. E~.uing, 35 Xpp. ( D .  C.), 
57 (:iff. 228 U. S., 233, 57 L. Ed., 815). 

The case a t  bar stands entirely clear from this jield. 
Uniformly, in this and other courts, r f s  ips0 l o p i f u r  has been applied 

to instances where foreign bodies, such as sponges, towels, needles, glass, 
etc., are introduced into the patient's body during surgical operations 
and left there. Pendergrnff I * .  Roys fer ,  203 N. C., 384, 166 S. E., 285, 
and cases cited; Quell v. Tennery ,  262 Mass., 54, 159 N. E., 45 ;  Sellers 
a. A70ah, 209 Ma., 103, 95 S., 167; - 4 d f  I$ .  Hal l ,  119 Ohio State, 422, 
164 N. E., 518; Davis I>. Kerr ,  239 Pa., 35, 86 ,4., 1007. 
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Shearman & Redfield on Negligence, section 59 (quoted in Pendergra f f  
v. Royster ,  supra, and Covington c. James ,  214 N .  C., 71, 197 S. E., 
701), is a guarded statement of the applicability and propriety of the 
doctrine that  should anticipate and free i t  from the objections usually 
urged in cases of this kind. "The maxim res ipsa loquitur applies in 
many cases, for the affair speaks for itself. I t  is not that  in any case 
negligence can he assumed from the mere fact of an  accident and an 
injury, but in these cases the surrounding circumstances which are 
necessarily brought into view, by showing how the accident occurred, 
contain without further proof sufficient evidence of the defendant's duty 
and of his neglect to perform it. The fact of the casualty and the 
attendant circumstances may themselves furnish all the proof that  the 
injured person is able to offer or that it is necessary to offer." We think 
the doctrine is applicable to the present case. 

We cannot agree with the defendants' counsel that  res ipsa  loqu i fur  
affords only an  infertile presumption, designed merely to require the 
defendants to go forward with the eridence, or that  the inferences d r a w l  
from it are fully met when evidence of the facts is introduced. We arc1 
aware that  the rule, as contended for by the defendants, has been applied 
in some jurisdictioiw; hut in those States where both the credibility of 
witnesses and the weight of evidence is a matter for the jury, and t h ~  
explanation is in defendant's eridence, the rule, necessarily, does not 
apply. Tennrssre C. R. Co. 21. W a l k e r ,  155 Ky., 768, 160 S. Mr., 494; 
Louiseille c. Dahl,  170 Ky., 281, 185 S. W., 1 1 2 7 ;  Lal ly  P. Przrd~nficrl 
L i f e  Ins .  Co., 75 N .  H., 148, 172 ,I., 208; Ohio Strtionrrl Ins .  C'o. 1 . .  

Cfraddock, 221 Ky., 821, 299 S. W., 964; R y a n  T .  Fa17 l 2 i c ~ r  I r o n  W o r k s  
Co., 200 Mass., 188, 86 N. E., 310; Lindenbnunz I , .  S. 17., I\'. IT., iY- 
Hudson  R. Co., 197 Nass., 314, 84 N. E., 129;  ( lannon  r. LoCledr 
Gaslight C'o., 145 No., 502, 43 L. R. C., 505, 46 S. W., 908, 47 S. W., 
907. 

The effect of the presumption is no longer an open question in this 
State. The decisions are contrary to the proposition that  any explana- 
tion which the defendant may see fit to furnish of matters which are 
supposed to be peculiarly within his knowledge is sufficient to rebut the 
prima facie case which rrs  ipsa l o y u i f u r  has made, or to repel the pre- 
sumption, or, rather, inferences, which the jury may draw from it. I t  
is still a matter for the jury. " R r s  ipsa l o p i f u r ,  where it applies, does 
not convert the defendant's general issue into an  affirmative defense. 
W h e n  011 f hp  evidence is in, thr  quesf ion for f h c  jury is whether  t h ~  
prepond~rnnce  is wi th  fhe p l a i n f i f .  Such, we think, is the view gcner- 
ally taken of the matter in well considered judicial opinions." Modlin 
I * .  S i m m o n s ,  183 N. C., 63, 65, 110 S. E., 661. That  the probative force 
of res ipsa loquitur does not disappear upon the introduction of defend- 
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ants' explanatory evidence is made clear from the comprehensive and 
discriminating opinion by J u s f i c e  Adorns, speak~ng for the unanimous 
Court, i n  W h i t e  2.. Elines,  182 N .  C. ,  275, 109 8. E., 31, i n  which the 
result is summed u p :  "In cases of negligence, in which the doctrine of 
res i p s a  loqui tur  applies, after all the evidence is introduced, the vital 
question is not whether the defense specifically relied on is established to 
the entire satisfaction of the jury, but  w h e f h e r  o n  f h e  issue of negligence 
the  evidence preponderates in favor of the  plaintzff ,  and  b y  th i s  test t he  
answer to  t h e  issue i s  to  be determined." Announcing the same principle 
are :  P a g e  v. M f g .  Co., 180 N .  C., 330, 104 S. E., 667; Morriset t  o. 

C o t t o n  Mi l l s ,  151 N .  C., 31, 65 S. E., 514; W i n d o w  v. Hardwood Co., 
147 N. C., 275, 60 S. E., 1130; S l e w a r t  v. Carpe t  Go., 138 3. C., 60, 
50 S. E., 562; Wonzble v. Grocery  Co., 135 N .  C., 474, 47 S. E., 493. 
This is i n  accord with the uniform holding in  the great  majority of the 
jurisdictions of this country. 45 C. J., p. 1219, sections 783, 784, and 
notes. The small number of cases holding otherwise have been rejected 
by our Court. 

Bu t  the plaintiff need not invoke the doctrine 'of res ipsa loqui tur  in 
order to prevail i n  this case. The  f:tct itself, that  is, the leaving of a 
sponge within the body of the patient, is so inconsistent with due care 
as to raise a n  inference of negligence. Whatever may be said of the 
applicability of res ipsa loqui tur ,  natural evidenccx cannot be withdrawn 
from the jury by applying to i t  a doctrinal label. 

We think the challenged evidence sufficient to sustain the verdict. We 
find no error i n  the trial of the case, and the judgment of the court 
below is 

Affirmed. 

STACY, C. J., concurs on the ground that  the evidence is sufficient to 
carry the case to the jury, but is not in accord with all that  is said in the 
opinion on the application of res ipsa loqui tur ,  especially in respect of 
its presumptive effect. 20 Am. Jur. ,  215; 20 R. (I. L., 185, et seq. 

The charge contains an inexact expression in reference to the '(proper 
degree of skill" required of the defendant. Taken contextually, however, 
it  is not perceived that  any material prejudice rec,ulted therefrom. 

BARNHILL and WINBORR'E, JJ., join in this opinion. 
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T. S. R'iDFORD, PLAINTIFF, V. THE CITY O F  ASHEVILLE. DEFEND AX^. 

(Filed 26 February, 1941.) 

1. Municipal Corporations § 1 4 -  
The duty of a municipal corporation to keep its streets and sidewalks 

in a reawnably safe condition for travel implies the duty of making 
rearonahle inspection to discover defects and obstructions, and the munici- 
pality is guilty of negligence if i t  fails to repair a dangerous condition 
of which it  has either express or implied notice. 

2. Same- 
The duty of a municipality to exercise due care to keep its streets and 

side~vnlks in a reasonably safe condition for travel applies to manhole 
covcrs, unloading chutes, coal chutes, or any other device forming an 
integral part of the public ways. 

3. Same--Evidence held for  jury on question of n~unicipality's implied 
notice of dangerous defect i n  sidewalk. 

Evidence that the metal lid of a coal chute forming an integral part of 
a sidewalk, had become warped and that its hinges had rusted off, so 
that it mould rear up or slide down the hill, and would clang and clatter 
when stepped on, and that for some time prior to the injury in suit chil- 
dren would jump up and down on it  to make noise, tends to show an 
unsafe and dangerous condition in the sidewalk and that the condition 
had existed for n sufficient length of time to give the city implied notice 
thereof, arid in an action by a pedestrian injured as  a result of such con- 
dition, the evidence is sufficient to he subniitted to the jury on the issue 
of the city's negligent failure to exercise due care to keep its sidewalk 
in a reasonably safe condition. 

4. Same- 
The duty of a municipality to make reasonable i~ispection of its streets 

and sidewallis is not affected by the extent and number of its streets and 
sidewnllw. 

APPEAL by defendant f rom S e t t l r s ,  d., a t  November Term, 1940, of 
Bun-conrn~. N o  error. 

This  action wa3 brought by the plaintiff to recover damages f o r  a n  
i n j u r y  sustained by h im through the alleged negligence of the defendant 
i n  fai l ing to kecp a certain sidewalk i n  the c i ty  i n  good repa i r  and  safe 
f o r  the use of pedestrians. 

1-nder appropriate  pleadings, evidence was introduced f o r  the  plain- 
tiff and the  defendant, the  par t s  of which pertinent to  this appeal  m a y  
be summarized : 

The plaintiff was walking on the sidewalk on Broadway Street  i n  
Asl~eri l le  on the way to his rooming house. T h e  sidewalk i n  question 
was immediately adjaccnt to  the rooming house. T h e  lower par t  of 
this building was occupied as  a fu rn i tu re  store. N e a r  the  upper  corner 
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of the building, which the plaintiff mas trying to reach, there was a coal 
chute near to and just above the door leading downstairs into the store- 
room, which chute went under the floor of the building a t  an  angle. 
The top of the chute was a metal leaf running out into the sidewalk 
about 18 inches from the wall and running u p  and down the sidewalk in 
an  oblong shape. This door was designed to be 3pened up and turned 
back upon hinges, and when in  a closed position formed a par t  of the 
sidewalk. The hinges were off, as well as the angle irons. The door 
was about 20 inches wide and 25 inches long and about a quarter of an  
inch thick. The hinges were all rusted off the butts. They were rusted 
down to the butts and wouldn't hold. There wall a little lever on the 
bottom of i t  tha t  worked back toward the street to keep the door from 
being raised from the outside. There had been mgle irons under the 
covering. The angle irons were worn off clear down in  the chute. 

Plaintiff was uncertain whether he stepped on this door, but when he 
recovered consciousness he was lying on the sidewalk, with the door off 
to one side-the plaintiff on the left side down the street. Plaintiff's 
right leg was clown in the coal chute, and his left elbow mas fractured. 

This occurred between nine and ten o'clock a t  night on the 12th of 
September. There were automobiles and trucks parked around the side, 
and the street light was around forty to eighty steps from the place. 
These lights did not shine in there and there were no other lights. 

Plaintiff called to a Mr.  Gilbert for help after he recovered conscious- 
ness. H e  did not know how long he had lain there, because in falling 
to the sidewalk he hit the left side of his head and was unconscious. 
'The joint of the right elbow was fractured;  plaintiff had i t  dressed three 
times and pus had come out of it. The left knee and left hip were 
bruised, the right leg skinned from the knee d13u.n) the right ankle 
sprained, and the shin on that  side fractured. Later  on a piece of bone 
was taken out from that  leg in February and still later plaintiff got a 
piece of shivered bone out himself. Plaintiff testified that  he suffered 
great pain and continued to suffer pain and inconvenience from the 
injury. Plaintiff further testified that  he had been running a place of 
Business in Asheville and making a good living out of it, but was not 
able to continue it and was compelled to sell it  a , ~ d  had done no work 
since; not able to do any hard lifting or digging of any kind. 

Plaintiff later had the coal chute measured. The print  of his right 
foot was still there two weeks later and the coal chute in the same shape 
as when he got hurt, that  is, the lid was. 

Plaintiff then offered in evidence certain piews of iron and wood 
gotten from the coal chute as explaining its conditilm. H e  exhibited one 
iron as lying where his foot hit the c o d  chute. 
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Fur ther  describing the condition of the chute covering, plaintiff testi- 
fied that  there had been angle irons around four sides of the coal chute, 
fastened with rivets, but they had all rusted off, indicating one of these 
irons was off the lid. The angle irons were insufficient to hold the lid, 
which would slide when you stepped on it-move u p  and down the street, 
or "slide ever which way you stepped and pushed it." 

The street a t  this point had a decided downward inclination north- 
ward. 

Enough of the retaining parts of the lid had rusted off to cause i t  to 
slide when stepped upon, and the lower end xvould '(rear up." Plaintiff 
further testified that  after  he had been hur t  and the lid replaced on the 
hole that  he could lie in his rooming house and hear a clang as people 
passed over it. 

J. P. Ducker, a witness for the plaintiff, testified that he knew the 
location of the coal chute, which was approximately eight or ten feet 
from the door of the place where he was working-the front  door on the 
east side of Broadway and the west side of the building. The building 
was occupied by Mr. McClintock's woodworking place, refinishing, up- 
holstering, etc. The second floor mas apartments. The building had a 
brick front. The street mas paved and was made of concrete, and the 
sidewalk was approximately fiiTe feet wide. At  that  point the street was 
down hill going northward. 

Witness described the opening in the cover. H e  had seen it open as 
much as an inch and a ha l f ;  had seen it slide down hill. and he had 
kicked on i t  a couple of tinirs. That  was before Mr. Radford fell. 
The cover looked like a thin piece of metal over i t  about a quarter of 
an  inch in thickness and seemed to be warped or out of place. 

Witness said that  he had put the corer back on a couple of times 
hefore Mr. Radford fell. That  he would riot swear the exact date but 
did not believe it was so long before. H e  would put i t  something from 
a week to a year. 

Witness testified that  he called the attention of a city employee on a 
truck to the condition of this cover, saying: "Look a t  this thing;  some- 
body is going to get hur t  on it." 

I Ie  testificd that  kids mould go down there and jump up and down on 
it with both feet, back and forth, making a racket on the chute cover, 
and that you could hear it while people were walking on it. He had 
examined the  upp port^ a t  the tinir Mr. Radford was hurt. The rivets 
lvcrr supposed to keep it from slipping off, but they had rusted off, and 
you could take your hand and take it off, or you could jump u p  and 
tionn on it, and it would slide off. I t  was supposed to have a groove 
around it to keep it in place, hut it was not sufficient. I n  going down 
hill, if you stepped on m e  ~ n d  of it, it would raise the other, if you 
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stepped on i t  hard, i t  would slide. When sliding i t  would leave a n  
opening on the upper side of a quarter of an  inch to t ~ o  and a half 
inches. The hole from the top to the bottom of' the chute was about 
eight feet. 

The lid was a piece of metal a little longer than wide, about a quarter 
of an  inch thick, had cleats on it, but they bad been broken off or rusted, 
the ends were still there. I t  was warped and the sidewalk is not level 
and when you step on i t  i t  slips. Witness had seen the top of the coal 
chute off two or three times and had been morking there several months; 
had seen children jumping u p  and down on the coal chute a t  least 25 
times; saw none of them fall  in. 

R. Lee Gilbert, witness for the plaintiff, testified tha t  he roomed in  
the apartment building near the place of the accident, heard Mr. Radford 
calling for help, went down and saw that  he was "down in the place in  
the sidewalk," the place where they put coal i n  ihe basement. Where 
the coal chute breaks the sidewalk to go under the building the depth 
underneath was about two feet. The lid had slid down the street, moved 
off its regular place, where i t  set down and slid clown to the right and 
Mr. Radford was down in  that  place. I t  seemed to have slid about a 
foot. 

Plaintiff told this witness that  he did not know how long he had 
been there, that  i t  "knocked him out when he fell." 

Witness gave the plaintiff first aid treatment with iodine and mercuro- 
chrome. Witness went on a t r ip  and when he came back three or four 
days later he was advised that  plaintiff had not been able to work, so 
they had a doctor with him. H e  was laid up  for a week or ten days and 
told witness he would not be able to work and would have to  sell his 
stand and go back in the country and stay a while. H i s  arm was bruised 
u p  and he couldn't straighten up. H e  could not stand u p  and there was 
pain around his back. Plaintiff had been in active work a t  the stand 
and helping with trucking. 

Witness stated that  he had heard noises frequently a t  this place-a 
rattle when anyone stepped on the cover. 

I t  was developed from defendant's evidence (C. L. McClintock), that  
the hinges to the cover had rusted in two and this made the lid loose, 
lhat  the lid "wobbled" when feet were placed on either end of it. 

Bearing upon the inspection of the streets, Dan  Fur r ,  witness for the 
defendant, testified that  he was street superintendent of the city of 
.lsheville; that  he had gone to the place of the ac rden t  and had tried to 
get the cover off the chute and was compelled to use a screwdriver in 
that  effort. "It was hooked on one side, and it slid back the other way. 
We took the screwdriver and tried to get it u p ;  it would rock, but we 
caouldn't raise it up  enough to get my fingers under it." This witness 
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further testified that  he had gone to this place because a formal notice 
of the accident had been filed with the city. On  cross-examination this 
witness said that  the first he had ever heard of it was when they were 
notified; that  he did not know the condition of the coal chute on 1 2  Sep- 
tember, 1939, because he was not down there; that  he had never exam- 
ined it before this t ime; that  he had been along the street there a number 
of times but had never had any complaint; had walked along Broadway 
a number of times but had had no complaint; that he had not been down 
there prior to this time. "I have not, but (addressing the Court) Judge, 
here is what I wanted to explain. We have over two hundred miles of 
streets in the City of Xsheville, and it is impossible for anyone to go 
around and examine every place all the time, and he has asked me if 
I've ever been down there, and I have been on the street before, but I 
hadn't noticed this particular place, because i t  hadn't been called to my 
attention that  there had been anything wrong with it." Witness stated 
that he had not approved of the manner in which the coal chute had 
been placed, that  it had been approved by someone else a long time ago; 
that he knew nothing about the coal chute only as he had just described. 
"And the only time these matters come before you is when a complaint 
is made." 

At the conclusion of the plaintiff's evidence and a t  the conclusion of 
all the evidence, the defendant moved for judgment as of noiisuit, which 
was denied. 

Three issues were submitted to the jury relating to  the negligence of 
the defendant, contributory negligence of the plaintiff, and the damages 
sustained, if any. The jury anwered all issues in favor of the plaintiff 
and assessed the damages at $1,850.00. Motion to set aside the verdict 
for errors was denied and defendant excepted. From the judgment upon 
the verdict the defendant also excepted and appealed to this Court, 
assigning errors. 

,?crnford 1.1'. Rrozrn crnd J .  15'. Ha,ynes  for p ln in f i f f ,  appellee.  
Plril ip C .  C'ocke, Jr . ,  for d e f e n d a n f ,  appel lant .  

SEAWELL, J. Defendant's appeal rests upon its exceptions to the 
denial of its motions for nonsuit made a t  the close of the plaintiff's 
evidence and renewed after all the evidence was in. 

r p o n  the whole evidence we do not think that the defendant could 
rrasonably contend that  the cover to the coal chute, which was a part 
of the sidewalk on a much used street and opposite a rooming house, was 
in a reasonably safe condition when the plaintiff sustained his fall and 
injury, or that  the faulty and defective condition of the cover was not 
proximately the causc of the said fall and injury. The defendant, how- 
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ever, contends that it had no notice of this defective condition and was, 
therefore, not negligent in failing to repair it. 

Such a plea is, of course, good against any sudden or recently appear- 
ing obstruction or other dangerous condition of which the defendant had 
no-actual knowledge or which it could not have discovered by the exer- 
cise of due diligence. Bell 21. Greensboro, 170 N .  (3.) 179, 86 S. E., 1041. 
However, not only upon the principles of the common law but by statu- 
tory requirement it is the duty of the defendant to keep its streets, and 
particularly the sidewalks of the city, in a reasonz bly safe condition for 
travelers and those who have the right to use them. Bunch 21. Edenton, 
90 N .  C., 431; Fitzgerald r. C'oncord, 140 N .  C., 1 LO, 112, 52 S. E., 309; 
Tate v. Greensboro, 114 N .  C., 392, 19 S. E., 767 ; Bailey v.  Asheville, 
180 K. C., 645, 105 S. E., 320; Russell v. Monroe, 116 N .  C., 720, 726, 
21 S. E., 550. The very existence of such a duty requires a reasonable 
inspection of the streets from time to time, in orcler that this condition 
of safety may be maintained, and in order that dangerous obstructions, 
holes or surfaces may be discovered and the danger removed. This duty 
applies to manhole covers, unloading chutes, coal chutes, or any other 
(device forming an integral part of the sidewalk over which pedestrians 
find it necessary or con~enient to pass in the use of the streets. Russell 
u. Monroe, supra; Tate I). Greensboro, supra. 

I n  the present case it is clear from the evidence as to the warped, 
rusted, hingeless condition of the coal chute, its habit of rearing up when 
the foot was placed on one end or sliding down hill, of clanging and 
clattering when stepped on, that i t  not only was unsafe for travel but 
that it had been so for a considerable ~ e r i o d  of time. 

We do not attach much im~ortance to the controversy over the suffi- 
ciency of the notice given to a city employee, the driver of a truck whose 
 official capacity is not clear, but we do think that the evidence tended 
to show that the dangerous condition of the sidewalk had existed for a 
period of time sufficient to support the inference clf implied notice, that 
is, that in the exercise of reasonable diligence the condition might have 
been known to the defendant and to justify the consequent finding by the 
jury that the defendant had negligently failed tc~ perform its duty of 
keeping the sidewalk in proper repair and reasonably free from danger- 
ous condition, and that this negligence was the proximate cause of plain- 
tiff's injury. Willis  v. J e w  Bern, 191 N .  C., ,507, 132 S. E., 286; 
Bailey v. Asheville, supra; Seagraves 7.. Winston, 170 N.  C., 618, 87 
S. E., 507; Shearman & Redfield on Negligence, 6th Edition, Vol. 2, 
section 369. 

The testimony of the Superintendent of Streets as to the manner in 
which the duty of inspection was performed does not lessen this convic- 
tion. Contrary to the implications of that testirony, this duty is not 
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affected by the  extent and  number of the street o r  sidewalks. Burr v. 
Ransns Ci ty ,  105  Mo., 550, 1 6  S. W., 483;  Lindsey v. Des Moines, 68 

Iowa, 368, 27 N. W., 283;  Covington 2.. Visse, 158 Ky., 134, 1 6 4  S. m., 
332. 

We find 

N o  error. 

S. 31. HALE v. '8. B. HALE. 

(Filed 26 February, 1941.) 

1. Auton~obiles § 18- 

Under the provisions of the Virginia statute, sec. 2154 (232), Acts of 
Virginia General L4ssenihly, 1938, a passenger in a n  automobile is a guest 
without payment unless there is some contractual relationship between 
the parties under which the passenger was obligated to pay for  the trans- 
portation, o r  unless the transportation n-as contractually for the mutual 
benefit of both the passenger and the operator. 

2. Same- 

Where a passenger in the automobile owned and operated by his son 
on a trip to visit a relatire, voluntarily pays the cost of gasoline on the 
trip. the father is a guest without payment for such transportation within 
the purview of sec. 2154 (232), Acts of Virginia General Assembly, 1938, 
since the father was not under any contractual obligation to pay for  the 
gas and oil. 

I n  order for a grataitoris gneqt to recover of the owner or operator of 
:I car f o r  nrgligcnt injury under the Tirginia statute. see. 2154 (232), 
~ c t s  of Virginia General Assembly. 1938. he must show such gross negli- 
gence or willful and wanton n~isconduct on the part of the owner or 
operator a s  woulcl raise the presumption of conscious indifference to con- 
sequences. 

4. Same- 
Evidence that the owner and operator of an automobile was driving 

40 or 45 miles an hour on a winding road on a clear, dry day and that on 
a particularly bad "S" curve he lost control of the car, which ran off the 
road resulting in injury to a guest without pay, i s  held insufficient to 
show gross negligence on the part of the driver, and the driver's motion 
to dismiss a s  of nonsuit in  an action governed by the Virginia law was 
properly allowed. 

APPEAL by plaintiff f r o m  Rousseau, J., a t  September Term, 1940, of 

SURRY. Affirmed. 

Plaintiff,  the  fa ther  of the  defendant, was, on 8 J a n u a r y ,  1939, a 
passenger on  t h e  automobile of defendant on a t r i p  into the  S t a t e  of 
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Virginia to visit a relative. At a ~ o i n t  between Radford and Christians- 
burg, the automobile, which was being operated by defendant, ran off the 
road and down a fill. As a result plaintiff sustsined certain personal 
injuries. 

Thereafter, plaintiff instituted this action to recover damages alleging 
certain negligent conduct on the part of the defendant in  the operation 
of the car. I n  the complaint no reference was made to the point of the 
accident. 

Defendant, answering, denies negligence and pleads sec. 2154 (232), 
Acts of Virginia General Assembly, 1938. Plaintiff filed a reply thereto 
in which he denies that  said statute or the decisions thereunder have any 
application, "for that  plaintiff was not a guest of the defendant, with- 
out pay." 

The accident is described by plaintiff as follows : 
"Approaching the point where the car went off of the road there was 

quite a curve in the road to the left ;  it is what we call an  'S' curve, and 
there was a bridge there over a creek, and the road then curves again as 
it goes on to Christiansburg. The car ran off the road on the left-hand 
side the way i t  was going, and went down a fill about 25 feet, landing 
a t  the bottom . . . H e  was drir ing around 40 to 45 miles an  
hour. H e  had driven about 25 yards beyond the bridge when the 
ear ran  off the road. The road enters that  bridge on a slight curve 
and after you get to the end of it there is a curve . . . I don't 
know just the exact distance, but I expect it v a s  150 yards from 
the point where he entered the curve until the car r , m  off the fill . . . 
The road was winding and curving all the way from Fancy Gap to the 
place of the wreck except for short straight stretches, but I believe the 
curve we had the accident on is worse than any of the others we had 
passed that morning . . . The day mas clear and the road was dry, 
. . . The first thing I noticed about the movement of the car just 
before the wreck it looked like there was some irregularity in the move- 
ment of the car. The car was not operating just right. My son, who 
was driving, got to jerking the steering wheel backward and forward, and 
the first thing you knew over we went. The direction of the car had to 
change when he was jerking the steering wheel bal?kwat-d and forward. 
The jerking of the steering wheel started after the car began to get off 
its course, and that was the cause of it I reckon . . . After I no t i ed  
that something was wrong the car went over pretty soon. I thought my 
son was a little excited, but except for the excitement he was in complete 
possession of his faculties as f a r  as I could tell at  the time." The de- 
fmdan t  testified: "I tried to control the direction of the car after some- 
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thing seemed to go wrong . . . I could not control the car. I don't 
know whether the front wheels of the car responded to the turning of the 
steering wheel or not; we just went over." 

At the conclusion of the evidence on motion of the defendant, the 
court entered judgment dismissing the action as of nonsuit. Plaintiff 
excepted and appealed. 

Folger & Fokger for plaint i f f ,  appel lant .  
W o l t z  & Barber  for defendant ,  appellee. 

BARNHILL, J. Section 2154 (232), Acts of Virginia General Assem- 
bly of 1938, provides that a person transported by the owner or operator 
of a motor vehicle as a guest without pay for such transportation is 
entitled to recover damages against such owner or operator for injuries 
to the person or property of such guest resulting from the operation of 
such vehicle only upon proof that the injury "was caused or resulted 
from the gross negligent or wilful and wanton disregard of the safety 
of the person or property of the person being so transported on the part 
of such owner or operator." The statute makes a distinction between the 
social or invited guest and the commercial or business passenger. The 
motorist who transports for pay or some other direct benefit is account- 
able as at common law, while the "host" who transports his "guest with- 
out payment for such transportation" is liable only for injuries caused 
by his gross negligence or willful or wanton misconduct. 

The passenger is "a guest without payment for such transportation" 
when there is no contractual relationship between the parties under 
which the passenger was obligated to pay for the transportation and 
there are no sufficient facts to show that the transportation was con- 
tractually for the mutual benefit of both the passenger and the operator. 
Master  v. Horowi t z ,  262 N.  Y., 609, 188 N. E., 86, 95 A. L. R., 1182. 
I t  does not include persons who are being transported for the mutual 
benefit of both the passenger and the operator or owner of the car. 
However, the extent and nature of the reciprocal advantages which will 
exclude the passenger are not unlimited but are confined to certain defi- 
nite relations, such as Master and Servant, and to tangible benefits 
accruing from the transportation-as in saving time for which he, as 
master, pays-facilitation of a servant's work, or the like. K r u y  v. 
Smifh, 144 Atl., 304; Sullivan v. Richardson,  6 Pac. (2d), 5 6 7 ;  Craw-  
ford v. Foster ,  293 Pac., 841 (Gal.) ; J fas te r  v. H o r o w i t z ,  supra;  Chap-  
lowe v. Powsner ,  175 Atl., 470 (Conn.), 95 A. L. R., 1177. 

The fact that the person who is carried voluntarily pays for the gas 
and oil and other running expenses of the trip without being under any 

'7-219 
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contractual obligation so to do is insufficient to show that  the passenger 
is not a guest within the meaning of the statute. 4 Bashfield, 87, sec. 
2293; Perk ins  v .  Cnrdner,  191 N .  E., 350 (Mass.) ; Master  v. Horowitz ,  
supra. 

Thus, the evidence is insufficient to take the pla~ntiff  out of the provi- 
sions of the Virginia guest statute and to show that  he was a passenger 
for hire. The facts in the present case depict, a t  most, a situation of 
reciprocal hospitality between members of the same family-that of the 
car extended by the son and that  of the payment of the cost of gasoline 
by the plaintiff. I t  is barren of such definite re  ations, contractual or 
otherwise, and of such tangible mutual benefits as  the statute contem- 
plates in order to remove the plaintiff from the status of a guest and the 
consequences attaching thereto. Manifestly, there was no charge made 
by the defendant for the transportation of his father and the purchase of 
the gasoline was not intended by the father as an  obligatory payment 
for services rendered. Doubtless the suggestion that  there was a formal 
contract for  transportation under which compensalion was to be charged 
by the son and paid by the father would have met the displeasure of 
both a t  the time, and until self-interest of the plainfiff intervened. Chap- 
lowe 2'. Polusner, s u p m ;  McQuire 2%. Armstrong,  255 N .  W.,  745, dnno .  
05 8. L. R., 1180. 

Plaintiff, being a guest without the payment for such transportation, 
to recover, must offer proof either of gross negligclnce or of willful and 
wanton misconduct. Gross negligence, as used in the statute, is elabo- 
rately defined in A l t w ~ a n  v. Aronson, 231 Mass., 588, 121 N. E., 505, 
4 A. L. R., 1185. 

This definition has been quoted and approved by the courts of Vir- 
ginia. T h o m a s  2'. Snow,  174 S.  E., 837; Y o u n g  v. Dyer,  170 S. E., 737; 
,lIargiotta v.  Aycock,  174 S. E., 831 (Va . )  ; Boggs v. Plybon,  157 Va., 
30, 160 S. E., 77;  Jones v. Nass ie ,  158 Va., 121, 163 S. E., 63;  Osborn 
7:. Rerglund,  159 Va., 258, 165 S. E., 410; Collins v. Robinson, 160 Va., 
520, 169 S. E., 609; Y o n k e r  a. R'illiarns, 192 S. E.,  753 (Va.) .  Briefly, 
it  is that  degree of want of care which would r a i ~ e  the presumption of 
conscious indifference to consequences. I t  is the conduct of a person who 
is wantonly neglectful of the consequence of his ttcts, showing little or 
110 regard for the effect upon the rights of others. 

To make out liability in case of a gratuitous undertaking the plaintiff 
ought to  prove a materially greater degree of negligence than he has to 
prove where the defendant is to be paid for doing tke same thing. Boggs 
I ) .  Plybon,  supra;  Massaletti  v. Fitzroy,  228 Mass., 487. 

To hold that  a guest who, for his own pleasurf>, is driving with his 
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host may recover from him for injuries suffered where there is no culpa- 
ble negligence, shocks one's sense of justice. The driver is often not an 
expert and makes no implied representation beyond these, namely; that 
he will not knowingly or wantonly add to those perils which may ordi- 
narily be expected and that  there are no known defects in the car which 
makes the operation particularly hazardous. Boggs v. Plybon ,  supra;  
Jones T .  Massie,  supra. 

I n  Y o u n g  v. Dyer ,  supra,  in which the facts are very similar, the 
Court said:  "A mere failure to skilfully operate an  automobile under 
all conditions or to be alert and observant and to act intelligently and to 
operate an  automobile a t  a lawful rate of speed, may or may not be a 
failure to do what an  ordinarily prudent person would have done under 
the circumstances and thus amount to lack of ordinary care;  but such 
lack of attention and diligence or mere inadvertence does not amount to 
wanton or reckless conduct or constitute culpable negligence for which 
defendant would be responsible to an  invited guest." 

The operation of an  automobile a t  an  excessive rate of speed by an  
inexperienced, unskillful and incompetent person 17 years of age who, 
by reason of his inexperience, lack of skill and incompetency, lost con- 
trol of the car which leaves a pavement and goes into a ditch, does not 
constitute gross negligence. I17audzius v. L a h r ,  234 N. W., 581 (Mich.), 
74 A. L. R., 1189. 

Measured by the standard prescribed by these and many other cases 
of the courts of Virginia and of other states having a similar statute, the 
evidence offered by the plaintiff fails to show more than the want of ordi- 
nary  care on the part of the defendant. 

As the evidence offered, considered in the light most favorable to the 
plaintiff, is not sufficient to establish gross negligence the defendant's 
motion to dismiss as of nonsuit was properly allowed. 

Affirmed. 

G .  B. LACKEY v. SOUTHERN RAILWAY COMPANY, J. B. ROBINSON AND 
COCA-COLA BOTTLING COMPANY O F  ASHEVILLE. INC. 

(Filed 26 February, 1941.) 
1. Torts 6- 

When a defendant in a negligent injury action files answer denying 
negligence but alleging that if i t  were negligent a third party was also 
guilty of negligence which coilcurred in causing the injury in suit, and 
demands affirmative relief against such third person, he is entitled to have 
such third person joined as a codefendant nnder C. S., 618. as amended 
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by ch. 68, Public Laws of 1929. Whether the statute is applicable to an 
action brought under the Federal En~ployers' Liat~ility Act, qua?re. 

2. Indemnity § 4- 

No canse of action can accrue on a contract of strict indemnity until 
af ter  liability of the indemnitee to a third person on a matter within the 
purview of the agreement has been established, and loss to the indemnitee 
has been made absolute and certain, and the indenmitor fails to indemnify 
the indemnitee in accordance with the agreement. 

3. Removal of Causes § 4a--Complaint determines separability of action 
regardless of allegations in  cross action set  u p  by original defendant 
against alleged joint tort-feasor. 

Plaintiff instituted this action under the Federal Employers' Liability 
Act to recover for injuries sustained when he hit a structure maintained 
in close proximity to  the track while engaged in the performance of his 
duties on the train, alleging negligent failure on the part of the defendant 
to provide a reasonably safe place to work. Defendant denied negligence 
but alleged that  if i t  were guilty of negligence, the company owning the 
structure was also guilty of negligence which conmrred in producing the 
injnry, and that the owner of the structure had executed a contract 
indemnifying the railroad company from liability in regard thereto, and 
the owner of the structure was made a party defendant under C. S., 618, 
a s  amended. The owner of the structure then moved for a removal to 
the Federal Court on the ground of the separability of the action and 
diversity of citizenship. Held:  The question of separability will be deter- 
mined from the allegations of the complaint irrespective of the allegations 
in the cross action, and the fact that the cross action improperly joins an 
action on the indemnity agreement and fails to state a good cause of 
action thereon, cannot be asserted by the codefendant as  the basis of its 
contention of separability, and the codefendant's motion to remove is 
properly denied. 

APPEAL by  defendant  Coca-Cola Bott l ing Comprlny of Asheville, Inc., 
f r o m  Al ley ,  J., 27 December, 1940, of SWAIN. Affirmed. 

J o r d a n  & H o r n e r  for Coca-Cola Bo t t l ing  C o m p a n y  of Ashevi l le ,  Inc., 
de fendan t ,  appel lant .  

E d w a r d s  & Leatherwood for plaint i f f ,  appellee. 

SEAWELL, J. Plaintiff 's action was brought under  the  Federal  E m -  
ployers' Liabi l i ty  Act  (sections 5 1  t o  59, Ti t le  45, U. S. C. A.) ,  and  the  
complaint sets u p  the  cause of action against  t h e  Southern  Rai lway  
Company,  the  sole defendant  brought i n  by  plaintiff's process, ar is ing 
out  of the negligence of the  defendant  i n  fai l ing to  provide for  plaintiff, 
i ts  employee, a safe place i n  which to work, a n d  f o r  other  negligence of 
the  employer. T h e  negligence alleged was the  mrlintenance of a struc- 
t u r e  belonging to the  Coca-Cola Bott l ing Company of Asheville, Inc., i n  
such close proximity t o  the  rai l road t rack as  t o  constitute a source of 
danger  to  the  employees i n  passing the  said s t ructure,  which seriously 
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injured the plaintiff in the performance of the duties required of him 
as a brakeman, as the train upon which he was riding brought him into 
collision with the structure. The Railroad Company denied its negli- 
gence, set up  a contract of indemnity executed by the Coca-Cola Bottling 
Company, and alleged that  if it  mas negligent in producing the injury 
the Coca-Cola Bottling Company was also negligent, and asked that  this 
company be brought in as a joint tort-feasor under the 1929 Amendment 
to C. S., 618. This was done without exception from the plaintiff. 

Thereupon, the Coca-Cola Bottling Company filed a petition and 
moved for the removal of the cause to the Federal Court on the ground 
of disparity of citizenship and separability of the action. This defend- 
ant  is a Delaware cor~ora t ion .  The motion was denied in the court 
below and the defendant appealed to this Court. 

The 1929 Amendment to C. S., 618--chapter 68, Public Laws of 
1929-permits a proceeding in which a defendant sued in tort may 
bring into the case a joint tort-feasor, and defendants may litigate mu- 
tual contingent liabilities before they ha re  accrued. The question 
whether such a proceeding is applicahle to an  action brought under the 
Federal Employers' Liability Act has been permitted to go by default. 

Upon a motion to remove a cause from the State to the Federal Court 
on the ground of diversity of citizenship and separability of the action, 
the test of separability lies in the complaint and the statement of the 
action therein found. Burleson v. Snipes, 211 N.  C., 396, 190 S. E., 
220; RIKX.PT 7%. Snider Rros., Inc., 210 N .  C., 777, 188 S. E., 405; T r u s f  
( '0 .  71. R. R., 209 N. C., 304, 183 S. E., 620; Hood 1 ' .  Richardson, 208 
N. C., 321, 180 S. E., 706; Timher  Po. 1'. Insurance Co., 190 N .  C., 801, 
130 S. E., 864. 

The Court has found the rule to apply where a joint tort-feasor has 
been brought in under C. S., 618, supra; Mangum v. R. R., 210 N. C., 
134, 185 S. E., 644. This is regardless of the suggested cross action 
between the defendants thus brought in. 

The appealing defendant claims, however, that  i t  has been brought 
into the case unwillingly by virtue of a contract of indemnity which i t  
had executed to the Railroad Company, and which is set out in full in 
the answer of that  defendant, and claims that  this takes the present case 
out from under the rule in Mangu~m v. R. R., supra. The cross action 
thus originating supplied the conditions of separability. 

To illustrate the necessity and fairness of the rule that  separability 
must be tested by the complaint, we have the defendant Coca-Cola Bot- 
tling Company brought into the case by the Southern Railway Company, 
original defendant, both under the statute-C. S., 618-and by reason 
of this contract of indemnity, upon which the Railroad Company seeks 
to recover against the new defendant. Examining the contract, we find 



198 I N  T H E  SUPREME COURT. [219 

it one of strict indemnity and no provision of the contract has been 
breached, nor, indeed, is there any allegation that it has been breached 
in that part of the answer referring to the contract. I t  is also signifi- 
cant that the answer does not specifically ask for relief with respect to 
the contract. Therefore, no cause of action has accrued thereon against 
the indemnitor and in favor of the indemnitee. ~ Y i l l i a r d  v. Newberry ,  
153 N. C., 104, 68 S. E., 1056; Reynolds 21. Magness, 24 N .  C., 26; 
Robinson v. Connell,  240 Pa., 96, 87 A., 300; Schwartz  & Co., Inc.,  v. 
.4imwell Co., Inc., 227 N .  Y., 184, 124 N. E., 892. The Coca-Cola 
Bottling Company preferred to remove the case lo the Federal Court, 
rather than release itself by demurrer, although it claims to be a defend- 
ant here in inv i tum.  

I t  is also true that plaintiff has made no motion with respect to the 
injection into his case of the irrelevant controversy. 

There is a question here how far  the Court may go on a motion to 
~*emove the cause to another jurisdiction in taking notice of the fact 
that the suggested separable cause involving the clross action on which 
removability is mainly predicated has been improperly joined in the 
answer and states no cause of action. We believe it to be consonant 
with a proper interpretation of the Federal Act relating to the removal 
of causes, and certainly consistent with its purposes, to apply the rule 
above laid down and refer the question of separability to the statement 
of the cause of action made in the complaint. Judged by that standard, 
it is not contended by the defendants that a separable action is involved. 
M a n g u m  v. R. R., supra. 

The appealing defendant admits, and we think properly, that if it is 
brought in solely by virtue of C. S., 618, the case is governed by the 
adverse ruling in the M a n g u m  case, supra. That rule is applied with 
some positiveness to the facts in that case, although it was the original 
defendant which sought removal. We think the vinciple remains the 
same. 

We find quoted with approval in that case the following from P o w e ~ s  
21. Chesapeake d2 Ohio Rai lway  Co., 169 U .  S., 97 : "The cause of action 
is the subject matter of the controversy, and that is for all the purposes 
of the suit whatever the plaintiff declares it to be : n  his pleadings." 

I t  is, of course, true that if the plaintiff goes outside of the Federal 
Employers' Liability Act and states a separable cause of action, it may 
be removed, and several of the authorities cited tc us by defendant are 
subject to that limitation. 

Jurisdiction has been given the State courts to entertain actions aris- 
ing under the Federal Employers' Liability S c t  because of the con- 
venience and economy thus afforded suitors, and the Act expressly for- 
bids removal. The rationale of this provision is given in S o u f h e r n  Rail-  
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way G. Lloyd, 239 U. S. (Sup.  Ct.), p. 496: "The Act  of 1910 (see 
Section 56 of T i t l e  45, Rai lroads)  expressly gives jurisdiction to the 
S ta te  Court,  a n d  provides t h a t  n o  case ar is ing under  i ts  provisions, 
brought i n  a S ta te  Cour t  of competent jurisdiction, shall be removed t o  
m y  Cour t  of t h e  United States. Section 28 of the  Jud ic ia l  Code, 36 
Statutes  1087, See 231 ( this  section) contains a like provision, and  
expressly provides t h a t  n o  case ar is ing under  the  Employers'  Liability 
Act o r  a n y  amendment  thereto, brought i n  a S ta te  Cour t  of competent 
jurisdiction, shall be removed to a n y  Cour t  of the United States." Hulnc 
v. Chicago, etc., Ry. Co., 194 F., 747. 

Whether  there m a y  be instances i n  which the Federal  s ta tute  provid- 
i n g  for  removal of causes must  prevail over this  prohibition, we d o  not  
need to inquire. W e  hold tha t  the present case is not removable. 

T h e  judgment of t h e  court below is  
Affirmed. 

MARSHALL MOTOR COMPANY T. UriIVERSAL CREDIT COMPANY. 

(Filed 26 February, 1941.) 

1. Removal of Causes 8 3: Actions 5 la-Plaintiff is  entitled t o  bring suit 
i n  t h e  manner a n d  form he may elect, and may choose forum to which 
jurisdiction of his cause appertains. 

Plaintiff's action against a nonresident corporation to recover the 
penalty for usury in a sum in excess of $15,000, based upon numerous 
independent transactionp between the parties, was removed to the Federal 
Court. Plaintiff took a voluntary nonsuit in the Federal Court and there- 
after instituted four separate actions in  the State Court embracing the 
identical items set out in the original action, the sum demanded in each 
case being less than $3,000. Held: Plaintiff may divide the cause of 
action into groups of items and institute separate suits thereon in the 
State Court, since a party, provided he properly states a cause of action, 
has the right to bring his suit in the manner and in the form he may 
elect, and may choose the forum to which the jurisdiction of his cause 
appertains. 

2. Limitation of Actions § 1- 
Statutes of limitations, unless they are  annexed to the cause of action 

itself, must be specifically pleaded. and may not be invoked by demurrer 
or by preliminary motion to dismiss. 

3. Appeal and  Er ror  5 2- 
The denial of a motion to dismiss is not ordinarily appealable. 

4. Limitation of Actions 8 l l b  
Plaintiff took a voluntary nonsuit in the Federal Court on his cause of 

action to recover the penalty for usury, based on numerous separate trans- 
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actions between the parties. Within a year thereafter he Instituted four 
separate actions in the State Court embracing the identical items declared 
on in the original action. H e l d :  I f  the original action was instituted 
within the time prescribed, the four separate causes of action would not 
be barred by the statute of limitations, C. S., 415. 

APPEAL by defendant from Rousseau, J., at October Term, 1940, of 
ROCRINGHAM. Affirmed. 

This action was instituted by plaintiff for the recovery of the statu- 
tory penalty for usury. The complaint sets out numerous separate trans- 
actions wherein it is alleged usury was charged by the defendant and 
paid by the plaintiff. Defendant interposed demurrer and motion to 
dismiss, which were denied by the court below, and defendant appealed. 
Three other actions between the same parties, involving identical ques- 
tions, were consolidated herewith for the purposes of the appeal. 

The facts material to the questions presented may be summarized as 
follows: The plaintiff is a North Carolina corporrition, and the defend- 
ant is a corporation of the State of Delaware. On 16 November, 1938, 
plaintiff instituted action for usury arising out of 191 separate and 
independent transactions, extending over the period from 19 November, 
1936, to 10 December, 1937. The total amount claimed was in excess 
of $15,000. Upon petition the cause was removed to the U. S. District 
Court. I n  that forum plaintiff submitted to a voluntary nonsuit 21 
January, 1939, and thereafter instituted in the State court four separate 
actions against the defendant on the identical causes of action set out 
in the original suit, that is, one action instituted 15 September, 1939, 
embraced 81 of the transactions originally complained of, another action 
instituted 5 January, 1940, embraced 27 of these transactions, another 
instituted 5 January, 1940, embraced 13 of these transactions, and a 
fourth action instituted 6 January, 1940, embraced the remaining 70 
of the transactions set out in the original complaint. I n  none of these 
four cases was the sum demanded as much as $3,000. 

Defendant sought to remove these actions to the U. S. District Court 
on the ground that they were in effect one suit, arid that the aggregate 
of the sums demanded brought them within the jurisdiction of the 
Federal Court. The U. S. District Judge, being of opinion that plaintiff 
had a right to maintain separate actions for the different transactions 
embodied in the original complaint, and that the r. S. Court was with- 
out jurisdiction, remanded the cases to the State court. 

Defendant thereupon in the State court, in apt time, entered demurrer 
and motion to dismiss in each of the four suits, chiefly upon the ground 
that the plaintiff, having in its original suit joined 191 transactions. 
had elected a joinder of causes of action from which it could not there- 
after escape, and that the new action after nonsuit must be founded upon 
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the same transaction alleged in the original action, and could not be 
divided into separate actions, each relating only to distinct portions of 
the items originally complained of;  and that in these suits, by eliminat- 
ing successively portions of the items embodied in the original suit, 
plaintiff had abandoned the causes of action represented by those items, 
and could not now sue on them. 

Defendant further contended that the causes of action set up in the 
four suits were barred by the statute of limitations, and that the nonsuit 
in the original action, under the facts here appearing, could not avail 
the plaintiff to prevent the bar of the statute, even though the new suits 
were brought within one year of the nonsuit. The defendant also called 
attention to the fact that plaintiff on 26 January, 1939, instituted an 
action based on certain of the items in the original suit, and thereafter 
in March, 1939, submitted to a voluntary nonsuit as to that action. 

Defendant's demurrer was overruled, and the motion to dismiss was 
denied in each of the four cases, and defendant excepted and appealed 
to this Court. 

P. W .  Glidewell, Sr., and J .  C. Brown for plaintiff, appellee. 
C. L. Shuping and G. C. Hampton, Jr., for defendant, appellant. 

DEVIN, J. This appeal presents the question whether the plaintiff, 
having previously submitted to a voluntary nonsuit in the U. S. District 
Court in an action wherein more than fifteen thousand dollars was 
claimed as penalty for usury in numerous independent transactions, has 
the right, thereafter, to institute in the State court four separate suits 
embracing the identical items set out in the original action, the sum 
demanded in each case being less than three thousand dollars. I n  other 
words, may the plaintiff, having submitted to nonsuit upon the cause of 
action originally stated, embracing many independent transactions, be 
permitted to divide the cause of action into groups of items, and institute 
separate suits thereon ? 

We think the plaintiff has the right to bring his suit in the manner 
and in the form he may elect, provided he properly states a cause of 
action, and that he may choose the forum to which jurisdiction of his 
cause appertains. Southern Rwy. Co. v. Miller, 217 U. S., 209; Fried- 
erichsen 2). Renard, 247 U .  S., 207; W a l f m a n  u. Union Central L i f e  Ins. 
Co., 25 Fed. (2) ,  320. That facts sufficient to constitute causes of action 
are stated in the several complaints is not specifically controverted. 
Demurrer on that ground could not be sustained. 

Appellant challenges plaintiff's procedure here as insufficient to pro- 
tect its asserted claims from the bar of the statute of limitations, and 
contends that the provisions of C. S., 415, extending the time within 
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which suit may be instituted for one year after nowuit, have no applica- 
tion to the situation presented here. 

I t  is a well recognized rule of procedure that  rjtatutes of limitations, 
unless they are annexed to the cause of action itself, Iianie v. Penland, 
193 S. C., 800, 138 S. E., 165, must be specifically pleaded to be avail- 
able as a defense, ;llc.I7eill I * .  Sugys,  199 N. C., -1.77, 154 S. E., '729, and 
that  the question may not be raised by demurrer, Bacon v. Berry, 85 
N .  C., 124, or by preliminary motion to dismiss. Oldham v. Rieger, 
145 11'. C., 254, 58 S. E., 1091. Nor  is the denial of a motion to dismiss 
ordinarily appealable. Johnson c. I n s .  Co., 215 N.  C., 120, 1 S. E. ('2d), 
381. 

However, it  would seem that if the original action was brought i n  
time, and that  the instant cases were begun within one year of a volun- 
tary nonsuit, upon the identical causes of action originally complained 
of, defendant's objection to the ruling below would be without merit. 
Brooks v. Lumber Co., 194 N .  C., 141, 138 S. E., 532; Blades v. R. R., 
218 N .  C., 702. The fact that  plaintiff instituted an action 26 January,  
1939, upon certain items, and thereafter took a nclnsuit in March, 1939, 
does not affect the right of plaintiff to bring other suits within one year 
from the nonsuit in the original action, for the same cause of action. 
Trull v. R. R., 151 N .  C., 545, 66 S. E., 586. 

The principle stated in Lumber Co. v. Trust Cc., 179 N. C., 211, 102 
S. E., 205, is inapplicable to the facts appearing on this record. I n  that  
case numerous transactions, so interlocked as to make them practically 
inseparable, were set u p  as constituting a mutual running account, and 
were thus interrelated. Here, the transactions were alleged to have 
consisted of separate and distinct conditional sales agreements and notes 
discounted, connected with sales of automobiles, each transaction inde- 
pendent of the other. 

The judgment of the Superior Court must be 
Affirmed. 

R. L.  J O H N S O N  v. P I L O T  LIFE I N S U R A N C E  COMPANY. 

(Filed 26 February, 1941.) 

I. Limitation of Actions $j 7- 
In actions based on fraud the cnnse of action does not accrue and the 

statute of limitations does not begin to run until the facts constituting 
the fraud are known by plaintiff or until he shouls3 have discovered them 
in the exercise of reasonable business prudence. (2. S., 441 ( 9 ) .  
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JOHNSON v. II~SURANCE Co. 

2. Same-Evidence of whether guardian knew or should have known of 
facts constituting fraud more than three years before institution of 
action held for jury. 

This action xvas instituted by insured to rescind on the ground of fraud 
a release of insurer from liability on a disability clause in :I life policy. 
Insurer contended that the gunrdinn opgointed for insured in lnnacg 
proceedings knew or by the esercise of due diligence shonltl have l i n o ~ l l  
the facts constituting the fraud more than three years prior to the iusti- 
tution of the action, so that the failure of the guardian to sue was the 
failure of the \v:~rd, entailing the same legal cousequences in regard to 
the bar of the statute. Held:  Conflicting exideuce relating to the kno\vl- 
edge uf the gurtrdian raised a questiou of fact within the esclnsi\e prov- 
ince of the jury, and the insurer's rnotion to nonsuit :~nd request for 
peremptory instructions on the issue of the bar of the statute were pro1)- 
erly denied. 

3. Appeal and Error $j 40a- 
Where it  is determined on a former appeal that the evideuce rrlative 

to a particular issue was sufficient to be submitted to the jury, and npou 
the subsequent trial the evidence relating to the issue is without snbstan- 
tin1 difference, the denial of defendant's motion to iiollsuit ~ ~ p o n  the issue 
in the second trial will not be disturbed on appeal. 

BARNIIIII., J., not sitting. 

APPEAL by defendant f r o m  EIanzilfon, Special J u d g e ,  a t  September 
Term, 1940, of NASH. N o  error. 

This  was a n  action t o  recover upon the disability insurance provisions 
of a life insurance policy issued by defendant, and  to set aside on the 
ground of f raud ,  a settlement and  surrender  of the policy. T h e  defend- 
a n t  denied f raud ,  pleaded fairness of the  settlement, and set u p  the  
s tatute  of limitations. T h e  case was here a t  Spr ing  Term,  1939 (215 
N. C., 120, 1 S. E. [2d], 381) ,  and  again a t  S p r i n g  Term,  1940 (217 
N. C., 139, 7 S. E. [2d], 475) .  I n  the reports of these appeals the facts  
a r e  sufficiently set out. 

O n  the last t r i a l  below issues were submitted to the j u r y  and answered 
as  follows : 

"1. D i d  the  plaintiff on or about M a y  20, 1929, and  f o r  90 days there- 
a f te r  become totally and permanently disabled so t h a t  he was totally and 
permanently prevented f rom engaging in a n y  occupation or  performing 
a n y  work f o r  compensation or  profits a s  alleged i n  the compla in t?  
Answer : 'Yes, by consent.' 

"2. I f  so, did such permanent  and  total disability continue to exist 
u p  to  and including the  88th d a y  of Kovember, 1936, as  alleged in the 
complaint ? Answer : 'Yes.' 

"3. W a s  the  plaintiff incompetent and insane continuously f rom M a y  
20, 1929, through the  month of December, 1934, a s  alleged i n  the  com- 
plaint  ? Answer : 'Yes.' 
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"4. I f  so, did the defendant Pilot Life Insurance Company on October 
16, 1929, have knowledge of the fact that the plaintiff was incompetent 
and insane ? Answer : 'Yes.' 

"5. Was the consideration paid to the plaintiff by the defendant for 
the surrender and cancellation of insurance policy No. 72891 fair and 
adequate as alleged in the answer under the circumstances then existing? 
-4nswer : 'No.' 

"6. IS the plaintiff's cause of action barred by the statute of limita- 
tions as alleged in the answer ? Answer : 'No.' 

"7. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer,: 'One hundred and fifty dolltws with interest from 
Oct. 1, 1929, and a similar sum on the first day of leach month thereafter 
up to and including Nov. 1, 1936, with interest on each of said sums less 
credits of $5,000.00 with interest from Oct. 16, 1929, of $136.15 with 
hterest from Sept. 1, 1929, and of $136.15 with interest from Dec. 1, 
1929.' " 

From judgment on the verdict, defendant appealed. 

Itimous T.  Valentine, Dan B. Bryan., and Harold D. Cooley for plain- 
iiff, appellee. 

0. B. Moss, Smith, Wharton & Hudgins, and Battle, Winslow & Mer- 
yell for defendant, appellant. 

DEVIN, J. I n  presenting its appeal, the defendant makes the follow- 
ing formal concession: "Defendant concedes that under the former 
opinion of the Supreme Court in this case there was evidence sufficient 
to sustain the verdict on all the issues except the sixth issue, 'Was the 
action barred by the statute of limitations?' And defendant further 
concedes that there was evidence sufficient to sustain the verdict on the 
sixth issue with respect to the mental incapacity of R. L. Johnson him- 
self, but defendant contends that the statute began to run against Daniel 
L. Johnson, as guardian of R. L. Johnson, more than three years before 
action was begun.'' 

This narrows our consideration to a single point: Was the evidence 
upon the question of the discovery by the guardian of the facts consti- 
tuting fraud such as to entitle the defendant to a judgment of nonsuit 
on the issue of the statute of limitations? 

This same question, among others, was considered on the former ap- 
peal, reported in 217 N. C., 139, and decided a,gainst the defendant. 
The rationale of the decision on this point was that while the failure of 
the guardian to sue in apt time was the failure o f  the ward, entailing 
the same legal consequences with respect to the bar of the statute of 
limitations (Culp v. Lee, 109 N. C., 675, 14 S. E., 74), in cases of fraud 
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the statute would not begin to run  until the discovery of the fraud or 
knowledge of circumstances which would put  the person claiming the 
right to sue on inquiry;  and it was held that  on this point the evidence 
then appearing in the record was sufficient to carry the case to the jury. 

The statute, C. S., 441 (9) ,  prescribes that  i n  actions based on fraud 
"the cause of action shall not be deemed to have accrued until the dis- 
covery by the aggrieved party of the facts constituting the fraud." This 
has been interpreted to mean that  the statute would not begin to run 
"until the impeaching facts were known or should have been discovered 
in the exercise of reasonable business prudence" (Ewbanlc v. Lyman, 170 
N. C., 505, 87 S. E., 348), or should have been discovered "in the exer- 
cise of ordinary prudence" (Peacock v. Barnes, 142 N .  C., 215, 55 S. E., 
99). Sanderlin v. Cross, 172 N. C., 234, 90 S. E., 213; Lathalm v. 
Latharn, 184 N .  C., 55, 113 S. E., 623. 

The evidence on this point adduced a t  the last trial, compared with 
that  offered on the former trial, which was held sufficient to carry the 
case to the jury, does not reveal such substantial difference as would 
justify the reversal of our former ruling. The evidence clearly presented 
contradictions which i t  was the exclusive province of the jury to settle. 
The court fully and correctly charged the jury as to the law applicable 
to all the testimony on the point which appellant now presses. The jury 
determined the issues of fact against the defendant. No sufficient ground 
has been shown which would warrant  us in disturbing the result. 

The action of the court below in denying the defendant's motion for 
judgment of nonsuit, and in declining to give the peremptory instructions 
prayed for must be upheld. Haywood v. Ins. Co., 218 N .  C., 736. 

I n  the trial we find 
N o  error. 

BARNHILL, J., not sitting. 

EMILY E. HAMPTON, ADMINISTRATRIX OF A. Rf .  HAMPTON, v. M. S.  HAW- 
KINS AND L. H. WINDHOLZ, RECEIVERS OF NORFOLK SOUTHERN 
RAILROAD COMPANY. 

(Filed 26 February, 1941.) 

1. Automobiles 9 23b- 
Where the owner of a truck, riding therein, is driven by his employee, 

the negligence or contributory negligence of the employee is in law 
attributable to the owner. 
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2. Negligence § 1 Q L  

Since the defendant has the burden of proof upon the issue of con- 
tributory negligence, a nonsuit on the ground of contributory negligence 
can be rendered only when contril~utory negligsnce is the only logical 
conclusion that can be drawn from plaintiff's own evidence, considered 
in the light most favorable to him. 

3. Railroads 8 -Evidence held t o  establish a s  matter  of law contributory 
negligence on par t  of driver constituting proximate cause of crossing 
accident. 

Plaintiff's intestate was fatally injured in a collision between his truck, 
driven by his employee, and defendant's train. The accident occurred 
a t  a right angle made crossing on a clear day, in level country, and 
plaintiff's own evidence tended to show that the driver was familiar with 
the crossing and approached same a t  about ten iniles an hour and could 
have stopped the truck almost instantaneously, and that  his view of the 
approaching train was unobstructed for a t  least thirty feet from the 
crossing. Held: Even though plaintiff introduc3es evidence tending to 
show negligence on the part of the railroad company in failing to give 
timely signal of the approach of the train to the crossing, plaintiff's own 
evidence discloses that  the driver was guilty of contributory negligence 
a s  a matter of law, which is imputwl to intestate, since the only reason- 
able inference that can be drawn from the evidence is  that the driver 
knew he was approaching a crossing and failed tcl look for the train when 
by doing so he could have seen i t  and avoided thle collision and that such 
failure was a proximate contributing cause to the injury and death of 
plaintiff's intestate. 

APPEAL by  plaintiff f r o m  H a m i l t o n ,  Special  J u d g e ,  a t  October Term,  
1940, of CAMDEN. Affirmed. 

Action f o r  wrongful  death of plaintiff's intesta1,e alleged to have been 
caused by  the  negligence of the  defendants. Mlstion f o r  judgment  of 
nonsuit, renewed a t  the  close of all  the  evidence, was allowed, and  f r o m  
judgment  dismissing the action, plaintiff appealed. 

Q.  C. Dav i s  and  J o h n  H .  H a l l  for p l a i n t i f ,  appel lant .  
K. K e n y o n  W i l s o n  for defendants ,  appellees. 

DEVIN, J. T h e  plaintiff's intestate came t o  his death as  the result of 
a collision between a motor t ruck  in which he  was r iding and  one of 
defendant's f reight  t ra ins  on the  Norfolk Southern Railroad. T h e  motor  
t ruck was the  property of plaintiff's intestate and  was being driven f o r  
h im a t  the  t ime by  his  employee. 

A s  there was evidence of negligence on the  part of defendants i n  fail- 
i n g  to  give timely warn ing  of the  approach of the  t r a i n  t o  a g rade  
crossing, i t  would seem t h a t  the  only ground u p m  which judgment of 
nonsuit could be predicated was t h a t  plaintiff's evidence conclusively 
established contributory negligence upon the  p a r t  of the  dr iver  of t h e  



N. C.] SPRING T E R M ,  1941. 207 

truck, whose negligence, if any, was in law attributable to the plaintiff's 
intestate. 

As the burden of proof upon the issue of contributory negligence was 
upon defendants, i t  is the settled rule in  this jurisdiction that  judgment 
of nonsuit on this ground can be rendered only when a single inference, 
leading to that  conclusion, can be drawn from the evidence. M a n h e i m  
v. T a x i  Corp.,  214 N. C., 689, 200 S. E., 382; Cole v. Koonce,  214 K. C., 
188, 198 S. E., 637. As mas said in H a y e s  v. T e l .  Co., 211 N .  C., 192, 
189 S. E., 499, judgment of nonsuit becomes proper only "when the 
contributory negligence of the plaintiff is established by his own evi- 
dence, and he thus proves himself out of court." I t  is equally well 
settled that  on this motion the evidence must be considered in the light 
most favorable to the plaintiff. 

Exanlining the record of the testimony in the light of these principles, 
we deduce the material facts and surrounding circumstances as follows: 

The motor truck in which plaintiff's intestate was riding was being 
driven in an eastward direction over an unpaved public road in Curri- 
tuck County. The road, as well as the local terrain, was level. The 
road, which was twenty feet wide from ditch to ditch, crossed defendant's 
railroad tracks a t  grade, a t  right angles, near Gregory Station. There 
was an elevation of twelve inches a t  the crossing. The injury occurred 
about 10:30 am. ,  16 Xay ,  1938. The day was clear. There was no 
other traffic on the road. The train with which the truck collided was 
coming from the south, a t  a speed of forty miles per hour, approaching 
from the truck drirer's right. The driver of plaintiff's intestate was 
familiar with the crossing, having driven over it, on an average of once 
a week, for several years. On the right of the driver of the truck, as he 
approached the crossing, scattered along a distance of some 250 yards, 
was a stable, barn, several small outhouses, and near the crossing a store- 
house facing in the direction of the railroad tracks. On the front of 
the store was a porch, the roof supported by posts. The plaintiff's wit- 
ness testified the store was "about 30 feet" from the tracks. However, 
it  was admitted the defendant's right of way extended 33 feet westward, 
and the store and porch were beyond the right of way. The surveyor, 
who measured the distance, testified that  the porch was 9.2 feet wide, 
that from the track to the front of the porch was 36.5 feet, making 15.7 
feet to the building itself. The store building mas 20 or 30 feet from 
the road, or 46 feet, according to the surveyor. Plaintiff's witness testi- 
fied that along a wire fence, which ran  from the end of the store south, 
parallel with the tracks, presumably to the barn, were weeds growing 
higher than the fence-5 or 6 feet. The truck was a ton and a half 
truck, and had been used eight or nine months. The brakes were in 
good condition. 
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The driver testified he had been driving previously that morning at  
a speed of 20 miles per hour, and that he reduced his speed to 10 miles 
per hour on passing the store, taking his foot off the accelerator. He  
testified that at  that speed he could have stopped about as quick as he 
could put his foot on the brake. He  testified there was a space between 
the stable and the store through which he could look to his right and 
see down the railroad tracks; that he looked at that point that morning 
and saw nothing. After passing the store the view to the right is unob- 
structed along the track in the direction from which the train came for 
600 or more feet, the track curving slightly to the rioutheast. The driver 
of the truck testified that after H as sing the store lie looked to his left- 
north-saw nothing, and that when he was 10 feet (a t  another time he 
said 15) from the railroad track he looked to his right and saw the train 
coming about 30 feet away. H e  put on his brake, but the front bumper 
of his truck was struck by the train, the truck was overturned and plain- 
tiff's intestate killed. 

The driver of the truck testified that his view was obstructed by the 
store and by the weeds. He  first referred to them as bushes, but later 
explained he meant weeds. But the weeds could not have been in  his 
line of vision to the southeast after he passed the store, as he had testified 
the weeds were along the fence that ran from tht: store south, parallel 
with the tracks. 

I t  does not appear whether the posts, which supported the roof of the 
store porch, obstructed his view at all, but, if they did, after passing 
beyond the line of the store and porch, the driver of the truck had an 
unobstructed view to his right-to the south-if he had looked, and 
could have seen as large and conspicuous an object as a moving freight 
train, which, at  the rate of speed testified, could hardly have been more 
than 120 feet away. There were no woods, hills, trees or buildings to 
conceal it. The land was level, the day clear. I f  the driver had looked 
to his right at any time while he traversed at 10 miles per hour the 
space between the store and the tracks, until too close to effectively apply 
his brakes, he must necessarily have observed the train in time to have 
stopped in safety. By his own testimony he could have stopped almost 
instantaneously. 

His failure to stop before being struck by the trrlin can be ascribed to 
no other cause than that, though he knew he was approaching and about 
to cross a main line railroad track, he did not look for the train, when 
by looking he could have seen it and avoided the collision. His failure 
so to do must be held a proximate contributing cause to the injury and 
death of the plaintiff's intestate, and sufficient in law to bar recovery. 
ITarr ison v. R. R., 194 N. C., 656, 140 S. E., 598. 
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IN RE WILL OF MCDONALD. 

Many cases involving injuries due to collision between motor vehicles 
and trains a t  grade crossings have found their way to this Court. No 
good can be obtained from attempting to analyze the close distinctions 
drawn in the decision of these cases, for, as was said in  Cole v .  Koonce,  
supra,  each case must stand upon its own bottom, and be governed by 
the controlling facts there appearing. 

We conclude that  the judgment of nonsuit must be 
Affirmed. 

IN THE MATTEB OF THE WILL OF ELLA McDONALD. 

(Filed 26 February, 1941.) 

1. Wills 8 -Party signing instrument in afternoon prior to signing of 
instrument by purported testatrix the following night is not subscrib- 
ing witness. 

Where a witness signs his name to an instrument during the after- 
noon, and the purported testatrix signs the instrument the following 
night, but not in the presence of the witness, the signing of the instrument 
by the parties cannot be construed as one and the same transaction, and 
the witness is not a subscribing witness within the requirements of C .  S., 
4131, and, upon proof that the instrument was properly subscribed by 
only one witness, a peremptory instruction in favor of caveators is with- 
out error. 

2. Appeal and Error 8 49b- 
A case must be decided in accordance with settled rules of law not- 

withstanding that the decision works an apparent hardship in the par- 
ticular case. 

APPEAL by propounders from Harr i s ,  J. ,  a t  the September Term, 1940, 
of CHOWAN. 

J o h n  W .  G r a h a m  and Herbert  R. L e a r y  for propounders,  appellants.  
J .  N .  P r u d e n  and W .  D. P r u d e n  for caveators, appellees. 

SCHENCK, J. This is an  issue of devisavit  vel non.  
A paper writing purporting to be the last will and testament of Ella 

McDonald, deceased, was admitted to probate in common form in the 
office of the clerk of the Superior Court of Chowan County, and a caveat 
thereto was subsequently filed by W. M. Walters, on behalf of himself 
and other heirs a t  law of the decedent, wherein it is alleged that  said 
paper writing is not the will of Ella McDonald "for the reason that  the 
same is not in the handwriting of the said Ella McDonald; nor was i t  
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signed by her nor by any person in her presence and by her direction; 
nor was it signed nor any signature acknowledged by her in the presence 
of two witnesses; nor was it subscribed by two witnesses in her presence 
or at  her request." The paper writing purports to devise and bequeath 
to her cousin Sophronia Backus all of the real and personal property of 
the testatrix, and to appoint Mrs. 1:. D. Herritage executrix thereof. 
I t  was propounded by Mrs. E. D. Herritage and Sophronia Backus. 

There is no evidence nor contention that the paper writing was in the 
handwriting of the decedent. I t  was admitted to probate upon the oath 
and examination of Janie McClenney, Rosa L. Bright and S. N. Griffith, 
who purported to be subscribing witnesses thereto.- 

As to the witnessing by Janie McClenney the evidence is plenary that 
she saw the decedent sign the paper writing and that the decedent re- 
quested her to sign it as a witness and that she did so sign it in the 
presence of the decedent. Xo contention is made as to the validity of 
her witnessing. 

As to the witnessing by the witness Rosa L. Bright the evidence is to 
the effect that she signed the paper writing at  a di.fferent time and place 
from the decedent, and that she did not see the decedent sign and the 
decedent did not see her sign. There is no contention that she was a 
valid wit,ness to the paper writing. 

The sole question on the record is whether the signing of the 
paper writing by S. N. Griffith constituted him a valid witness thereto. 
The evidence tends to show that Griffith is the minister of the colored 
Episcopal Church of Edenton and that the propounder, Mrs. E. D. 
Herritage, is a member of his church, that he signed the paper writing 
as a witness, at the request of the decedent Ella McDonald in her pres- 
ence, but that he did not see the decedent sign it and she had not signed 
it when he signed it, and that he never saw her sign it and that he did 
not know the decedent's handwriting ; that she subsequently acknowledged 
her signature to him after Janie McClenney signed as a witness; that 
he signed the instrument in the afternoon and that the decedent and 
Janie McClenney signed it the following night, that the decedent stated 
to him that night after she had signed it that she wanted him and Janie 
McClenney to sign as witnesses to her will. 

C .  S., 4131, provides that no will (other than a holograph one) shall 
be good and sufficient in law unless signed by the testator "and subscribed 
in his presence by two witnesses at  least." 

Although the general rule is that the testator must have signed the 
instrument propounded as a will befort: the witness signed it to constitute 
a subscription or attestation, in some jurisdictions there is a recognized 
exception that when the witness and the testator signed at  practically 
the same time and place so as to be a part of on12 and the same trans- 
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action, even though in such transaction the witness actually signed first, 
the instrument is held to be properly witnessed and to constitute a valid 
will. 68 C. J., p. 659, Wills, Par .  293, and 28 R. C. L., p. 128, Wills, 
Pa r .  83-and our Court seems to have reluctantly recognized this excep- 
tion in Cutler v. Cutler, 130 N. C., 1, 40 S. E., 689, wherein i t  is written: 
"It  seems singular that  the witnesses should have signed before the 
testator, as there was nothing a t  that  time for them to attest. I t  was 
certainly awkward and illogical for them to do so, and can only be sus- 
tained by its being all a part of one and the same transaction. This 
exception of the caveator is not sustained . . ." Although subse- 
quently Hoke,  J., in In  re Will of Pope, 139 N. C., 484, 52 S. E., 235, 
wrote: "In construing the statute as to written wills, with witnesses, i t  
is accepted law that the witness must subscribe his name to the paper 
writing animo festandi, in the presence of the testator, and after  the 
testator has himself signed the same." 

However, even if the exception be recognized, the evidence in  the case 
a t  bar fails to bring it within the exception. Viewing the evidence in 
the light most favorable to the propounders i t  shows that the witness 
Griffith signed the instrument as a witness in  the afternoon and that  the 
testatrix signed i t  the following night but not in the presence of the 
witness, although she did subsequently acknowledge to witness that  she 
had signed it. The signing by the purported witness Griffith and the 
signing by the purported testatrix was done on separate occasions, one in 
the afternoon and one the following night, and cannot be construed as 
one and the same transaction. 

While this may appear to be one of the "hard cases (which) are the 
quicksands of the law," "the argument of hardship has been said to be 
always a dangerous one to listen to. I t  is apt  to introduce bad law;  and 
has occasionally led to the erroneous interpretation of statutes. Courts 
ought not to be influenced or governed by any motions of hardships. 
They must look a t  hardships in  the face-rathkr than break down the 
rules of law." Enlich on the Interpretation of Statutes, p. 349, Pa r .  263. 
We cannot allow the apparent hardship to change the relative rights of 
the parties under the law as it is written, and are therefore constrained 
to hold that  there was no error in the instruction of the Superior Court 
to the effect that if the jury found the facts to be as shown by all the 
evidence they should answer the issue of devisavit vel non  in favor of the 
caveators. 

On the record we find 
N o  error. 
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STATE v. E. L. MAKN. 

(Filed 26 February, 1041.) 

.I. Perjury +Evidence that  defendant "testifled" on former trial, to- 
gether with transcript stating he was "duly sworn," held sufflcient for 
jury on question of whether false statement was under oath. 

While testimony in a prosecution for perjury that defendant "testified" 
to the material, false statement on the former trial, alone, is insufficient 
proof that defendant's statement on the former trial was under oath, 
where in addition thereto, the transcription of his testimony, properly 
identified by the court reporter and admitted in evidence, contains the 
statement that defendant "being duly sworn" testified to the false state- 
ment, the evidence, in the absence of inquiry by defendant of the reporter 
as  to what was meant by the phrase "being duly sworn," is sufficient to 
be submitted to the jury upon the question of Wether defendant's testi- 
mony on the former trial was under oath. 

2. Criminal Law 5 5 2 L  
IJpon motion to nonsuit in a criminal prosecution, the evidence will be 

considered in the light most favorable to the State, and the court must 
determine only whether there is any evidence to sustain the indictment, 
the credibility and weight of the evidence bein,; within the exclusive 
province of the jury. C. S., 4643. 

APPEAL by defendant from Harr i s ,  J., at  Ociober Term, 1940, of 
DARE. 

The defendant was tried and convicted upon a bill of indictment 
charging that  he committed perjury in the trial of the case of "State of 
North Carolina against E. L. Mann" in Superior Court of Dare County 
by falsely asserting on oath or solemn affirmation that  Mrs. W. W. 
Midgette was driving and operating an  automobile belonging to the 
defendant a t  the time it collided with an  automobile operated by M. C. 
'I'illett on Highway No. 34, on 18 May, 1939, a t  which time i t  was 
charged the defendant was driving and operating ~ ~ u c h  automobile while 
intoxicated. 

When the State had produced its evidence and rested its case the 
defendant moved to dismiss the action or for a judgment of nonsuit. 
The motion was refused and defendant excepted. C. S., 4643. The 
defendant offered no evidence. 

The jury returned a rerdict of guilty. From a judgment of imprison- 
ment predicated upon the verdict, the defendant appealed to the Supreme 
Court, assigning as error the refusal of the court to sustain his motion 
for judgment of nonsuit. 

At forney -Genera l  M c M u l l a n  and  d s s i s f a n t  Attorneys-General R r u f o n  
and P a t f o n  for the  S ta te .  

M .  B. S i m p s o n  for defendant .  
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SCHENCK, J. The sole question presented by the brief of the appellant 
i s :  Was there sufficient evidence to be submitted to the jury upon an  
essential element of the crime charged, namely, that  the defendant was 
sworn in the former trial in which i t  was alleged the false statement was 
made?  There mas ample eridence that  the statement was made in a 
court of competent jurisdiction, that  it was false, and that  i t  was mate- 
rial to the issue being tried. 

The evidence relied upon by the State relative to the question involved 
in  this appeal consisted of ( I )  the testimony of Miss Kate  Wade, who 
testified that  she was the court reporter a t  the October Term, 1939, of 
Dare County Superior Court, in the case of "State v. E. L. Mann," and 
that  she transcribed the eridence that  E. L. Mann gave in that  case, and 
identified the trancription of his testimony, whereupon ( 2 )  such tran- 
scription mas introduced in evidence, containing, inter  aha ,  the follow- 
ing:  "E. I;. Mann, being du ly  s c o r n ,  testified: . . . I wasn't driv- 
ing a t  all. . . . Xrs .  Midgette was driving and stopped and said 
let somebody else drive, she didn't want to drive any more. . . ." 
( 3 )  the testimony of W. J. Griffin that  he was one of the jurors in the 
case where the defendant "mas tried for drunken driving," and that  "he 
tesfified that Xrs .  Midgette was driving the night of the collision," and 
( 4 )  the testimony of C. S. Gregory that  "Mr. Mann testified that  the car 
was stopped a t  the time of the collision. . . ." 

Both the defendant and the State rely upon S. v. Glisson, 93 N.  C., 
506. Upon a careful examination of this case we are constrained to 
hold that  i t  sustains the position of the State rather than that  of the 
defendant. The case holds in effect that  while it is a reasonable infer- 
ence from the delivery of testimony in a trial it comes under the sanction 
of an oath or solemn affirmation, upon the legal maxim "Omnia  pre- 
sumul t fur  ritn esse acfa," the Court is not disposed to carry the inference 
so f a r  as to dispense with any further proof of the administering of an  
oath, which is an  essential element in the crime of perjury, and allow 
a conviction in its absence. 

I n  the Clisson case, supra, there was other evidence than that  the false 
testimony was delivered in a regularly constituted trial to the effect that 
"the defendant swore upon trial" and that  the witness "was present when 
the defendant was sworn." I t  was held in absence of any evidence from 
the defendant that the evidence of the State was sufficient to sustain a 
verdict of guilty. 

I n  the case a t  bar we have substantially the same situation: Evidence 
that  the false testimony was delivered by the defendant in a court of 
competent jurisdiction, eridence of the defendant "E. L. Mann, being 
du ly  sworn," and evidence that the defendant testified when "tried for 
drunken driving" that  "Mrs. Midgette was driving." 
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I f  the defendant did not in fact take an  oath i t  was easy for him to 
inquire what the witness meant when she transcribed his evidence, and 
made the entry, "E. L. Mann, being duly sworn." The  entry is tanta- 
mount to a positive statement of the fact of the defendant having been 
sworn and unchallenged was proper to be submitted to the jury for their 
consideration. 8. v. Glisson, supra. This is s txngthened by the other 
evidence that  the defendant testified in the former trial. 

" In  considering a motion to dismiss the action under the statute, we 
are merely to ascertain whether there is any evidence to sustain the 
indictment; and in deciding the question we must not forget that  the 
State is entitled to the most favorable interpretation of the circumstances 
and of all inferences that  may  fairly be drawn from them. S. v. Carl-  
son, 171 N .  C., 818; S. z1. Rountree ,  181 N .  (:., 535. I t  is not the 
province of this Court to weigh the testimony and determine what the 
verdict should have been, but only to say whether there was any evidence 
for the jury to consider; if there was, the jury alone could determine its 
weight. S. v. Cooke,  176 9. C., 731." S. v. C a r r ,  196 N .  C., 129, 144 
S. E., 698. 

On the record we find 
N o  error. 

R. H. CARAWAN, A PERSON OF UNSOUND MIND, B-I 111s GUARDIAN, G. B. 
CARAWAN, v. GEIORGE CLAELK. 

(Filed 26 February, 1941.) 

.. Insane Persons 8 1- 
A contract entered into by a person who is mentally incompetent is not 

void, but is voidable a t  the election of the incomy~etent upon the return by 
him of the consideration and the restoration of the status quo, and nnder 
certain circumstances, may be avoided even though the incompetent is 
unable to place the other party iw xtatu quo. 

2. Same--Evidence held not to show that defendant paid fair consideration 
for contract with incompetent, and guardian w~as entitled to rescission. 

In an action by a guardian to rescind a contract of his incompetent, 
the burden is on the guardian to establish that his ward was incompetent 
a t  the time the contract was entered into, and such proof raises the 
presumption of invalidity entitling him to rescission unless defendant 
proves that he was ignorant of the mental incapacity, had no notice 
thereof which would put a reasonably prudent man upon inquiry, paid a 
fair and full consideration, took no unfair advantage of the incompetent, 
and that the incompetent has not restored and is not able to restore the 
consideration, and where the jury has founcl tkat the incompetent paid 
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in money and property $750.00 in exchange for property of the value of 
$400.00, defendant fails to show that no unfair advantage was taken and 
that a fair and full consideration was paid by him, and plaintiff guardian 
is entitled to rescission. 

APPEAL by plaintiff from Burgwyn, Special Judge, a t  October Term, 
1940, of HYDE. Er ro r  and remanded. 

Civil action to rescind a contract and to recover damages. 
On 18 April, 1935, plaintiff and defendant entered into a contract for 

the exchange of boats, under the terms of which plaintiff delivered his 
boat and $500.00 boot money to the defendant in exchange for defend- 
ant's boat. 

On 6 February, 1913, plaintiff was adjudged to be a lunatic and was 
committed to the State Asylum for the Insane from which he was 
paroled 14  April, 1914. On 21 July,  1914, he was again adjudged to be 
insane and was recommitted to said asylum where he remained until 
1918. On 20 July,  1935, plaintiff was adjudged incompetent to handle 
his business affairs and G. B. Carawan was duly appointed guardian. 
On 4 February, 1936, plaintiff, through his said guardian, instituted this 
action to annul the contract entered into 18  April, 1935. 

When the cause came on for trial issues were submitted to and 
answered by the jury as follows: 

"1. Did the plaintiff, Hertford Carawan, and the defendant, contract 
for the exchange of boats, the David Bradley and Ottis Terrell, as 
alleged in the complaint? 

' '~Inswer : Yes. 
"2. Did the plaintiff, Hertford Carawan, on April 18, 1935, the date 

of the making of the said trade, possess sufficient mental capacity to 
attend to his own business ? 

"Answer : No. 
"3. I f  not, did the defendant have knowledge of such mental condition 

on the part  of the plaintiff, Hertford Carawan? 
"Answer : Xo. 
''4. What was the value of the plaintiff's boat, David Bradley, on 

April 18, 1935? 
"Answer : $250.00. 
"5. What was the value of defendant's boat, the Ottis Terrell, on 

April 18, 1935 ? 
"Answer : $400.00." 
Pending judgment on the issues counsel for plaintiff consented to a 

judgment. At the October Term, 1940, on motion of plain- 
tiff, the consent judgment was vacated and thereupon the court below 
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entered judgment dismissing the action a t  the cost of the plaintiff. 
Plaintiff excepted and appealed. 

D. D. T o p p i n g  for plaint i f f ,  appel lant .  
Car ter  & Car ter  for d e f e n d m f ,  appellee. 

BARNHILL, J. N O  contention is made that plaintiff was, a t  the time 
of making of the contract, an  adjudicated lunatic, and no rights of 
innocent parties are involved. Therefore, the ques1,ion presented is this : 
Upon the facts found by the jury and admitted in the record, was 
defendant entitled to a judgment upon the verdict? We are of the 
opinion that  the question should be answered in tht. negative. 

A contract entered into by a person who is mentally incompetent is 
voidable and not void. R i g g a n  v. G w e n ,  80 N .  C'., 237; Creekmore v. 
I?aster,  121 N .  C., 31;  B r i f t a i n  v. Null, 99 N. C., 483; El l ing ton  v. 
ISllington, 103 N.  C., 54;  2 Blackstone, 295; Beeson zr. Smith, 149 N. C., 
142; H o o d ,  C o m r .  of B a n k s ,  v. I lo ld ing ,  205 N .  C. ,  451, 171 S. E., 633; 
28 Am. Jur. ,  714. At  the election of the incompetent and upon the 
return of the consideration and the restoration of lhe s f a t u s  quo,  it  will 
be annulled by a court of equity. 

Under certain conditions such a contract may be tivoided by the incorn- 
petent even when he is unable to place the other party to the contract 
in s f a t u  quo,  but the greater weight of authority supports the rule that  
where a contract with an  insane person has been entered into in good 
faith, without fraud or imposition, for a fa i r  consideration, of which 
the incompetent has received the benefit, without notice of the infirmity, 
and before an  adjudication of insanity, and has been executed in whole 
or in part, i t  will not be set aside u n l ~ s s  the parties can be restored to 
their original position. 28 Am. Jur . ,  716, and numerous authorities 
cited in  notes; 14  R. C. L., 584; O d o m  v. Riddzck ,  104 N .  C., 515; 
7 L. R. A., 118 ; S p r i n k l e  v. Wel lborn ,  140 N.  C., 163 ; R i g g a n  v. Green,  
supra;  Anno., 46 A. L. R., 419, and 95 A. L. R., 1443; C n r r  2,. Hol l iday ,  
21 N. C., 344. 

Thus, in a n  action to rescind a contract, as here, for that  the plaintiff 
was, a t  the time, mentally incompetent, the plaintiff must show insanity 
or mental incompetency a t  the time the contract war, entered into. Upon 
such showing the contract will be annulled unless it is made to appear- 
the burden being on the defendant-that the defendant (1 )  was ignorant 
of the mental incapacity; ( 2 )  had no notice thereof such as would put ;i 

reasonably prudent person upon inquiry;  (3 )  paid a fa i r  and full con- 
sideration; (4 )  took no  unfair  advantage of p l a in t~ f f ;  and (5 )  that  the 
plaintiff has not restored and is not able to restore the consideration or 
to make adequate compensation therefor. W a d f o r d  2.. Gi l l e t f e ,  193 X. C., 
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413, 137 S. E., 314, and cases cited. Creekmore v. Baxter, supra; Story 
Eq. Jur. ,  see. 227;  Adams Eq., 183. 

Upon such showing by the defendant any inference of fraud or undue 
advantage is rebutted and a court of equity will not intervene. 

Applying these principles of law i t  appears that  the defendant has 
failed to carry the burden in establishing those facts essential to repel 
the inference of undue advantage and to prevent the rescission of the 
contract upon the finding by the jury that  the plaintiff was insane a t  
the time the contract was made. Creekmore v. Baxter, supra; Wadford 
v. Gillette, supra. 

I t  is admitted that  plaintiff paid $500.00 boot money. I n  addition, 
on the finding of the jury, he delivered to the defendant a boat worth 
$250.00, in return for which he received a boat of the value of $400.00. 
Thus, for property of the value of $400.00, he paid, in money and prop- 
erty, $750.00. These facts fail to show that no unfair  advantage was 
taken and fall short of establishing a fa i r  and full consideration. They 
are not sufficient to rebut the presumption of invalidity which arises 
upon proof of insanity. 

The cause is remanded to the end that  the judgment entered may be 
vacated and judgment entered for the plaintiff. 

E r ro r  and remanded. 

PAUL MBX RAY, BY AND THROUGH HIS NEXT FRIEND, VONR'O L. GUDGER, 
v. J. E. RAY. 

(Filed 26 February, 1041.) 

1. Parent and Child 2- 

The old common law rule that the husband is conclusivc?ly presumed to 
be the father of his wife's child unless it is shown that he was impotent 
or not within the four seas, has been tempered so that now access or non- 
access of the husband is a fact to be established by proper proof and the 
qliestion of legitimacy or illegitimacy is one for the jury upon such evi- 
dence, but proof of access still raises an irrebuttable presumption of 
legitimacy. 

2. S a m e  
Seither testimony of the wife nor testimony of declarations made by 

her is competent to prove the nonaccess of her husband, but when the 
parentage of the child is directly involved the wife is competent to testify 
as to her illicit relations. 

3. Same-- 
That the wife is notoriously living in open adultery is a potent circum- 

stance tending to show nonaccess. 
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4. Same: Bastards § 10- 
In an action by a child against his alleged putative father to compel 

the defendant to provide adequate support, a written contract entered 
into by the defendant and the child's mother, in which the defendant 
agrees to make certain contributions to the mother for the support of the 
child, is competent as heing in the nature of an admission by the defend- 
ant, and the fact that it may tend to show indirectly declarations of the 
mother is not sufficient to justify its esclusion. 

5. Same- In  this action by a child to  con~pel defendant to  provide support, 
evidence of defendant's paternity held sufficient for jury. 

This action was institutecl in behalf of a child against his alleged 
putative father to compel the defendant to provide adequate support for 
the child. The evidence considered in the light most favorable to plain- 
tiff tended to show that plaintiff's mother separated herself from her 
husband a t  the solicitation of the defendant, that she thereafter lived in 
open adultery with defendant for a period of two years, including the 
time when plaintiff was begotten, that the husband was living elsewhere 
and was not seen in the community where plaintiff's mother was living 
and did not have access to her, and that defendant entered into a contract 
with the mother in which the defendant agreed to inake certain contribu- 
tions to the mother for the support of the child. Held: The evidence is 
sufficient to be submitted to the jury, and defendant's motion for judgment 
as of nonsuit should have been denied. 

APPEAL by plaintiff from ilrmstrong, J., a t  September Term, 1940, 
of' BUNCOMBE. Reversed. 

Civil action to compel the defendant, alleged puts tive father of plain- 
tiff, to provide adequate support for his said child. 

Plaintiff, who was born 7 June,  1934, is the son of Jennie Allen, who 
is the wife of Hicks Allen. The evidence for plaintiff tends to show 
that in 1932 Jennie Allen, a t  the solicitation of the defendant, left her 
husband and went to live with her sister (who was a tenant on defend- 
ant's f a rm) ,  where she remained for about two years. During this 
period defendant cohabited with her regularly in the home of her sister; 
that  during a par t  of the time of the separation the husband was con- 
fined in the insane asylum and a t  other times he lived near Lenoir, N. C., 
arid a t  Sandy Mush in Madison County; and that Hicks Allen did not 
go into the community or about Jennie Allen while she was living on 
defendant's farm. 

Plaintiff offered in evidence a contract entered into between Jennie 
Allen and the defendant dated 31 July,  1934, in which the defendant 
agreed to pay Jennie Allen $75.00 in  rash, one cow and 10 bushels of 
corn and $1.00 on the first day of each and every mlmth until the plain- 
tiff becomes 21 years of age, in settlement of his financial responsibility 
for the maintenance of plaintiff. On objection of defendant this con- 
tract was excluded. 



N. C.] S P R I N G  TERM, 1941. 219 

Likewise, plaintiff tendered the evidence of Jennie Allen for the pur- 
pose of showing the nonaccess of her husband during the time she was 
living on the farm of defendant. H e  also tendered other witnesses for 
the purpose of showing her declarations as to the paternity of plaintiff 
and as to the nonaccess of her husband. On objection this testimony 
was excluded and plaintiff excepted. 

, i t  the conclusion of the evidence for the plaintiff the court, on motion 
of the defendant, entered judgment as of nonsuit. Plaintiff excepted 
and appealed. 

I f ' .  K .  X c L e a n  for plaint i f f ,  appel lant .  
J .  Scroop S ty l e s  for de fendan t ,  appellee. 

BARKHILL, J. Under the old English or common law rule a child 
born of a married woman was presumed legitimate unless the husband 
was shown to be impotent or not within the four seas-that is, he was 
conclusively presumed to be legitimate so long as there remained a 
possibility that  the husband was the father. The presumption could 
not be rebutted if the husband was capable of procreation and was within 
the four seas during the period of gestation. S. v. Pet tatcay,  10 N .  C., 
623; W o o d u ~ a r d  v. B l u e ,  107 N. C., 407; S .  v. Liles ,  134 N. C., 735; 
Ezl~el l  I * .  Elcel l ,  163 N .  C., 233, 79 S. E., 509; W e s t  v. R e d m o n d ,  171 
N .  C., 742, 88 S. E., 341; S .  I,.. Green,  210 N .  C., 162, 185 S. E., 670. 
But  this rather harsh rule has been tempered by the application of a 
degree of common sense, so that now access or nonaccess of the husband 
is a fact to be established by proper proof. The question of legitimacy 
or illegitimacy of the child of a married woman, under the prevailing 
rule, rests on proof as to the nonaccess of the husband and the evidence 
in respect thereto must be left to the jury for  determination. I f  there 
was access in fact then, now, as formerly, there is a conclusive presump- 
tion that the child mas lawfully begotten in wedlock. "If a husband 
have access, and others a t  the same time are carrying on a criminal 
intimacy with his wife, a child born under such circumstances is legiti- 
mate in the eye of the law." Cope  1 . .  Cope ,  5 Car. & P., 604. 

This modification of the common law rule was first indicated in 
P ~ r t d r e l l  7'. Pendrel l ,  Stra.  925, and the B a n b u r y  Peerage Case in the 
House of Lords, 1 Sin1 cFc Stuart ,  153, and is now consistently applied. 
I1700dzc,ard I*. B l u e ,  supra;  S. 21. P e t f a w a y ,  supra;  8. v. Li lrs ,  supra;  
Eu,r l l  2 . .  Elcel l ,  s11prr1; Wr\ f  1.. R cdrnond ,  . \~~prtr;  8. 1.. McUotc~r~11, 101 
N .  C'., 7 3 4 ;  S. I , .  O r w n ,  supra;  S c h o u l ~ r  Dom. Relations, sec. 225. 

The wife is not a competent wit~iess to prove the nonaccess of the 
husband, 8. I ? .  P e t t a w o y ,  sirpro; S. I , .  Wilson, 32 N. C., 131 ; 8. 21. 

Green,  supra;  8. v. M c D o ~ v ~ l l ,  .c~/yro ; E ~ c r l l  v. E w e l l ,  s u p r a ;  W e s t  11. 
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Redmond,  supra;  nor may such be shown by evidence of declarations of 
the wife. Ewell  v. Ewell ,  supra; W e s i  2%. Redmond,  supra (citing many 
authorities). H e r  testimony and declarations are excluded not only as 
violative of the confidential relations existing between husband and wife 
but pursuant to a sound public policy which prohibits the parent from 
bastardizing her own issue. However, she is permitted to testify as to 
the illicit relations in  actions d i r e c t l ~  involving the parentage of the 
child, for in such cases, proof thereof frequently would be an  impossi- 
bility except through the testimony of the woman. S. c. Pet taway ,  
supra;  S. c. Wilson ,  supra;  8. v. McDowell,  supra. 

That  the wife is notoriously living in  open adultery is a potent circum- 
stance tending to show nonaccess. "But if the husband and wife are 
living separate, and the wife is notoriously living in  open adultery, 
although the husband have an  opportunity of access, i t  would be mon- 
strous to suppose that, under these circumstances, h s  ~ ~ o u l d  avail himself 
of such opportunity." Cope v. Cope, supra;  IVoodward v. Blue,  supra;  
Ewe11 v. Ewell ,  supra;  S .  v. Green,, supra. 

Applying these principles, there was ample evidence offered to repel 
the defendant's motion for judgment as of nonsuit. When considered in  
the light most favorable to the plaintiff this testimony tends to show 
that  his mother separated herself from her husband a t  the solicitation of 
the defendant; that  she thereafter lived in open adu'tery with the defend- 
ant  for a period of two years, including the tirnc> when plaintiff was 
begotten; that  the husband was living cblsewhere and was not seen in  the 
community where plaintiff's mother wns living and did not have access 
to her. I n  addition thereto there is the written contract, which was 
competent and which should have been admitted. I t  is in the nature 
of an admission by the defendant. That  it may tend indirectly to show 
declarations of the mother is not sufficient to justify its exclusion. This 
aspect of the evidence can be guarded against by proper instruction. 

The  judgment below is 
Reversed. 

STATE v. JACK LEON POWELL. 

(Filed 26 February, 1941.) 
1. Gaming 5- 

Evidence that officers apprehended defendant with lottery tickets in his 
possession and that upon seeing the officers he tried to dispose of same, 
is hcld sufficient to be submitted to the jury in this prosecution fon oper- 
ating a lottery and for illegal possession of lottery tickets, the evidence 
being sufficient to make out a prima facie case under the provisions of 
statute. C .  S., 4428, as amended by ch. 434, Public ILnws of 1033. 
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2. Gaming § 4: Criminal Law § 8lc-Testimony that witness had expe- 
rience with type of lottery in question held competent to show he was 
qualified to testify that tickets were lottery tickets. 

Where an officer testifies that lottery tickets found in defendant's posses- 
sion are of the type used in connectiou with a "butter and egg lottery," 
it is competent for the officer to testify in response to a question by the 
solicitor that he had had lots of "cases of this kind" in order to show 
that the witness was familiar with the lottery in question and was quali- 
fied to testify that the tickets were of that character, but further, even if 
it should be conceded that the testimony mas immaterial, it  is not preju- 
dicial, there being nothing in the record to connect defendant with, or 
even raise a suspicion that defendant had been connected with, the other 
cases. 

APPEAL by defendant from Rousseau, J., a t  October Term, 1940, of 

Criminal prosecution tried upon warrant charging defendant with 
operation of a lottery and with illegal possession of lottery tickets tried 
de novo in Superior Court of Rockingham County, North Carolina, on 
appeal thereto from the recorder's court of the city of Reidsville in said 
county. 

I n  the trial court the State offered evidence tending to show these 
facts:  On the morning of 22 February, 1940, two police officers of the 
city of Reidsville, under authority of a search warrant therefor, entered 
the barber shop of Reubin Williamson on Market Street in said city. 
,4t that  time Williamson was in the front cutting hair, and defendant 
and three others, one of whom was named Carter, were standing a t  the 
back of the barber's counter upon which there were numerous envelopes 
containing lottery tickets. Upon seeing the officers all except Williamson 
ran  into a back room. Defendant threw behind a shoe box, which was in 
the back of the shop, four envelopes on which were written the initials 
"J. P." and in which there were tickets which are used in connection 
with what is known as "butter and egg lottery." Nothing else was in 
these envelopes. "The Carter boy" threw down a book with a quarter 
in it. Other tickets were found under the floor mat and "a quantity of 
new books" were found in the bark of the shop. Xeither defendant nor 
Carter worked in the barber shop. All were arrested. Williamson and 
Carter were indicted. Carter was convicted. 

Officer Allen testified that : "These tickets are used in connection with 
a lottery known as 'butter and egg lottery.'" Then, over objection of 
defendant, in answer to the question, "Have you had any experience in 
investigating this type of case?" the officer was permitted to answer: 
"Yes, sir, we have had lots of cases of this kind in Reidsville." Defend- 
ant  moved to strike the answer. Denied. Exception. 

Verdict: Guilty as charged in the warrant. 
Judgment:  Confinement in the common jail of Rockingham County 
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for a period of six months and assigned to work on the roads under the 
control and supervision of State Highway and Public Works Commis- 
sion. Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General  M c M u l l a n  and  Assis tant  At forneys-General  B r u t o n  
and  P a t t o n  for the  S ta te .  

S h a r p  & S h a r p  for de fendun t ,  appellant.  

WINBORNE, J. Defendant contends that there is error (1) in refusing 
to grant his motion for judgment of nonsuit under C. S., 4643, and 
( 2 )  in admitting testimony of officer that "We have had lots of cases of 
this kind in Reidsville." Upon the facts shown neither contention is 
tenable. 

(1 )  The statute, C. S., 4428, declaring i t  to be a misdemeanor for any 
person to "open, set on foot, carry on, promote, make or draw, publicly 
or privately, a lottery, by whatever name, style or title the same may be 
dmominated or known, . . .," as amended by chapter 434 of Public 
Laws of 1933, further provides tha t :  ('Any person who shall have in 
his possession any tickets, certificates or orders used in the operation of 
any lottery shall be held liable under this section, rind the mere posses- 
sion of such tickets shall be prima facie evidence of the violation of this 
statute.'' 

When tested by the provisions of this statute the evidence in the case 
in hand is sufficient to make out a pr ima  facie case For the consideration 
of the jury. See 8. v. Jones ,  213 N.  C., 640, 197 S. E., 152. 

The cases 8. v. F o w l ~ r  and  Rrincefield,  205 N. C., 608, 172 S. E., 191, 
and 8. v. S h e r m a n  and W r a y ,  216 N .  C., 719, 6 S. E. (2d),  529, relied 
upon by defendant, are distinguishable, for there the evidence against 
Brincefield in the first case and Wray in the second, as to whom nonsuits 
were granted, fails to show either of them in actual possession of lottery 
tickets. Nor can defendant find comfort in S .  c. B v y a n f ,  74 N .  C., 207, 
which dealt with the law as it then existed long prior to the enactment of 
chapter 434 of Public Laws 1933. 

(2 )  Defendant contends that  the evidence to which objection is taken 
is immaterial and prejudicial. When wad in connection with preceding 
testimony of the witness, the evidence mas both rekvant and competent 
for the purpose of showing that the witness was familiar with the lottery 
in question and qualified to testify that the tickets in hand were of that 
character. But, if it should be c0ncedc.d that  i t  were immaterial, i t  is 
not prejudicial for there is nothing in the record to connect defendant, or 
raise even a suspicion that defendant has been connected with the other 
cases. 

I n  the trial below, we find 
No  error. 
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BRUCE KING v. RORIXSOiL' T R B S R F E R  MOTOR LINES,  INC. 

(Filed 26 February, 1941.) 
Process 3 Bg- 

Plaintiff, a nonresident, instituted this action against a nonresident 
corporatioil doing business as a common carrier, on a transitory cause of 
action arising in another state. H c l d :  Service of process on the person 
designated as process agent for the State of Korth Carolina by defendant 
in c.ompliance with U. S. C. A. Title 49, sec. 321 ( c ) ,  is invalid and defend- 
ant is entitled to have the action dismissed. Steele v. Tel.  Co., 206 N. C., 
220, cited and distinguished. 

,\PPEAI, by plaintiff from S e f t l c s ,  J., a t  December Term, 1940, of 
BUNCOMBE. 

Transitory action brought by a nonresident in the General County 
Court of Buncombe County against a foreign corporation on a cause of 
action arising in the State of Tennessee. 

I t  appears from the complaint that  the plaintiff is a resident and 
citizen of Tennessee; that the defendant is a corporation organized under 
the laws of the State of Tennessee, doing business as a common carrier 
by motor vehicle in that  State and in  the States of Kor th  and South 
Carolina, and that  the cause of action upon which plaintiff sues is one 
in tort to recover damages for personal injuries arising out of a collision 
between plaintiff's automobile and one of defendant's trucks on 7 August, 
1939, in the State of Tennessee. 

Service of process was sought to be had on the defendant by "leaving 
a copy of the sunlmons and verified complaint with R. R. Williams, 
process agent of defendant corporation for S o r t h  Carolina." 

The defendant appeared specifically and moved to dismiss on the 
ground that  it had not been brought into court on any  valid and binding 
service of process. The motion was denied in the county court, and on 
appeal to the Superior Court this ruling was reversed and the cause 
remanded with direction that the action be dismissed. 

From this judgment the plaintiff appeals, assigning error. 

G ~ o r g e  ;If. P r i t c h a r d  a n d  M .  A. J a m e s  for  p l a i n t i f ,  a p p e l l a n f .  
Williams d2 C o c k e  f o r  d e f e n d a n t ,  crppellpe. 

STAPP, C. J. The plaintiff and defendant are both from Tennessee. 
The cause of action arose in that  State. 

The only service of process is on R. R. Williams, designated as process 
agent for the State of North Carolina by the defendant in compliance 
with an Act of Congress, IT. S. C. A. Title 49, see. 321, subsec. (c) .  
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Without undertaking to decide whether service of process on such 
agent would suffice to bring the defendant into the courts of this State 
on a cause of action arising here, the case of Old  V ' a y n e  Mut. Life .4sso. 
2). M c D o n o u g h ,  204 U. S., 8, is authority for the position that  such 
attempted service will not suffice on a cause of action arising in another 
jurisdiction. 

Again, in S i m o n  v. S o u f h e r n  Ry .  Co., 236 U. S., 116, it is held that  
service of process on the State officer designated by La. Acts, No. 54, for 
that  purpose, was not effective to give the courts of Louisiana jurisdic- 
tion of a suit against a foreign corporation doing 1)usiness in that  State 
as to a cause of action arising in Alabama. 

These authorities are decisive of the question prmented by the appeal. 
The plaintiff relies upon the case of S tee l e  v. T e l .  Co., 206 N .  C., 220, 
173 S. E., 583, but the question there decided is not controlling here. 
That  case did not involve service of process on an agent designated by 
defendant in compliance with an  Act of Assembly or an  Act of Congress. 

Affirmed. 

SAMUEL J. PEGRAJf. ADMINISTRATOR DE BONIS &ON, CUM TESTAMENTO 
ANNEXO. OF THE ESTATE OF W. 0 .  WOLFE, LATE OF BUNCOMBE 
COUNTY, DECEASED, r. WACHOVIA BANK A N D  TRUST COMPANY 
am JULIA E. WOLFE. 

(Filed 26 February, 1941.) 

Executors and Administrators 5 10: Parties 5 10- 
This action was instituted by an administrator of. b.  n., c.  t .  a., against 

the life tenant and the trustee of an active trust for the management of 
the property created by the life tenant. The complaint alleged misman- 
agement of the trust and the procuring of judj:ments by the trustee 
through fraud and the acquisition of title to certain lands of the estate 
by the trustee through foreclosure of the said judgments. Held: The 
remaindermen under the will are properly made parties by order of the 
court upon motion of the trustee. 

APPEAL by plaintiff from S r m s t r o n g ,  J., at  August Term, 1940, of 
BUNCOMBE. 

Civil action to set aside certain judgments relating to the foreclosure 
of alleged liens on real estate on ground of alleged fraud in the procure- 
ment thereof. 

I n  complaint filed plaintiff alleges in substance: That  W. 0. Wolfe 
died testate in September, 1922, leaving defendani, Ju l ia  E. Wolfe, as 
his widow, and Effie W. Gambrell, F rank  0. Wolfe, Mabel W. Wheaton, 
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Fred W. Wolfe and Thomas C. Wolfe, as his only surviving children; 
that  in his will, probated 19 September, 1922, after providing for pay- 
ment of his debts and certain bequests to his children, above named, he 
devised and bequeathed all the rest, residue and remainder of his estate, 
real, personal or mixed, to his wife, Ju l ia  E. Wolfe, for the term of her 
natural life to do with as she sees fit, with full power of sale, manage- 
ment and control as though owned by her in fee, and, subject to said 
provisions for his children and his widow, he directed that  upon the 
death of his wife, all his property, real, personal or mixed, and where- 
soever situate, shall be divided equally between his children hereinbefore 
named share and share alike, urovided that his executors shall have power 
and authority to charge to said heirs all advancements received by them; 
that  soon after the death of testator, the executors qualified and per- 
formed certain of the more important duties but soon became inactive, 
and the estate passed informally into the hands of the widow, who 
executed to corporate defendant an "Irrevocable Living Trust Agree- 
ment" in which the property, real and personal, conveyed and assigned, 
included that owned by testator, which she has taken over under the 
will; that through the foreclosure of certain alleged l ims  upon the 
"IIome Place" acquired by corporate defendant in course of its admin- 
istration of said trust agreement, the ownership of said "Home Place" 
was vested, prima fac ie ,  in said defendant, trustee in said trust agree- 
ment;  that  the judgments by which ownership was so vested "were in- 
duced and procured-by the wilful frauds, deceits, and fraudulent conceal- 
ments of the corporate defendant, and especially by the fraudulent con- 
cealment of authentic information . . . that  all of the real property 
of every character acquired by testator . . . in Asheville had been 
carried- in the name bf his wife, as well as the valuable s i f u s  of his 
marble works on the Public Square, as his n e a r b ~  home on Spruce 
Street." Upon the allegations plaintiff prays among other things that 
the judgments be vacated and set aside and that  he recover certain spe- 
cific real estate "the whole being known as the 'W. 0. Wolfe Home 
Place.' " 

I t  being made to appear by petition of defendant Wachovia Bank and 
Trust  Company that  the children of W. 0. Wolfe, above named, and 

A .  

the spouse of each, have interest in this action "in common with the 
interest of the plaintiff and are necessary and indispensable parties to 
a final determination" of it, the court below entered order that  they be 
and are "hereby made parties defendant to this action. and that  a sum- 
mons be issued notifying them to appear and answer any cross action 
which may be filed by the defendant, Wachovia Bank & Trust  Company, 
and when said summons and said answer and cross action of said 
Wachovia Bank and Trust  Company hare  been served upon said defend- 
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ants, each of said defendants so served shall be deemed to be properly 
in court in this action." 

Plaintiffs except thereto and appeal therefrom to Supreme Court and 
assign error. 

F r a n k  Car ter ,  George M. Pr i t chard ,  and D o n  C'. Y o u n g  for plaint i f f ,  
appel lant .  

W i l l i a m s  & Cocke,  George H.  W r i g h t ,  and  S. G'. Bernard  for defend-  
a n t ,  appellee. 

PER CURIAM. I n  view of the allegations in the complaint, and upon 
the findings of the court below upon which i t  is based, the judgment 
below is proper, and is 

Affirmed. 

STATE v. L. A. MCSE. 

(Filed 26 February, 1941.) 

1 .  Constitutional Law 5 27- 
When a defendant in a criminal prosecution in the Superior Court 

enters n plea of not guilty he may not. without changing his plea, waive 
his constitutional right of trial by .jury, and the determinative facts can- 
not be referred to the decision of the conrt even by consent, but must be 
found by the jury. 

2. Appeal and Error 8 40g- 

The Supreme Court will not venture an advisor,r opinion on a constitu- 
tional question unless it is properly presented, and will not decide such a 
questioli even then when the appeal may be properly determined on a 
question of less moment. 

,\PPEAL by defendant from W n r l i c k ,  J.,  at  Nowmber Term, 1940, of 
HAYWOOD. 

Defendant was tried upon charging violtition of ch. 52, Public 
Laws 1931, as amended, in that he did engage in plumbing contracting 
business without first having obtained license so to do. 

The record discloses that  the defendant "pleatled not guilty to the 
c.harge and moved to quash the warrant," and that  "said motion was 
overruled," and "after hearing the evidence for the State defendant 
moves for directed verdict of not guilty. Motion denied. Defendant 
rests and renews motion. Motion denied. Court enters verdict of guilty 
and enters judgment thereon that  defendant pay (3 fine of $100.00 and 
the costs." 
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I t  appears from the brief of appellant that  he seeks to test the con- 
stitutionality of the act under which he was indicted. 

Attorney-General  MclMullan and Assis tant  Attorneys-General B r u t o n  
a n d  P a t t o n  for t h e  S ta te .  

Cecil C .  Jackson  f o r  defendant .  

PER CURIAM. The Attorney-General confesses error. 
When a defendant in a criminal prosecution in the Superior Court 

enters a plea of not guilty he may not, without changing his plea, waive 
his constitutional right of tr ial  by jury, S. v. H i l l ,  209 N .  C., 53, 182 
S. E., 716, the determinative facts cannot be referred to the decision of 
the court even by consent-they must be found by the jury. S. v. Al len ,  
166 N. C., 265, 80 S. E., 1075. 

The Supreme Court will not venture an  advisory opinion on a consti- 
tutional question unless it is properly presented, and will not decide such 
a question even then when the appeal may be properly determined on a 
question of less moment. S. v. Lueders ,  214 N .  C., 558, 200 S. E., 22. 

Since it appears that  there is no verdict upon which a valid judgment 
could be based, the case must be remanded to the Superior Court for 
tr ial  according to the usual course and practice. S. z.. Lueders ,  supra. 

Erro r  and remanded. 

SCOTT DILLINGHAM, SOLE TRUSTEE FOR SOUTHERN FINANCE & BOND- 
ING COMPANY, v. L. H. GARDNER ARD 0 .  K. BENKETT, TRUSTEE. 

(Filed 5 March, 1941.) 
1. Ejectment $ 14- 

Where the evidence discloses that the deed and the deed of trust con- 
stituting links in defendant's chain of title were registered in the office 
of the register of deeds, the instruments are competent in evidence with- 
out proof of their signatures or esecution in the absence of any question 
of defect in the probates. 

2. Bills and Notes $ 83- 
Possession of a note raises the presumption that the possessor is a 

holder thereof and he may sue thereon without proof of the signatures of 
the endorsers, since a mere holder of a negotiable instrument may sue 
thereon in his own name. C. S., 3032. 

3. Mortgages $$ 30a, 39f- 
Upon attack of foreclosure by the owner of the equity of redemption, 

the holder of the notes secured by the deed of trust is entitled to intro- 
duce them in evidence without proof of the signatures of the endorsers 
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when it  appears of record that the notes were signed by the trustor, since 
the mere holder of a negotiable instrument which is past due, is  entitled 
to require the trustee to foreclose. 

4. Evidence f$ 421- 

Objection to the admission in evidence of a paragraph of the original 
complaint on the ground that it  was drawn prior to the time when defend- 
an t  seeliing its admission was made a party, and therefore in no way 
affected him, is untenable when i t  appears that after the joinder of the 
defendant, plaintiff in his reply adopted his original complaint and averred 
that each and every allegation therein was true. 

5. Ejectment 14- 

Where, in an action to quiet title, a defendant later joined sets up a 
cross action asserting title in himself, a paragraph of the complaint alleg- 
ing that the original defendant's sole claim was under a particular instru- 
ment, is competent and is properly admitted in evidence in behalf of the 
defendant later joined who claims under deed from the original defend- 
ant,  since he is entitled to its admission in order to show a common source 
of title and to connect plaintiff with that source. 

6. Ejectment 5 15- 
Where, in an action to quiet title, defendant sets up a cross action 

asserting title in himself, defendant's evidence tending to establish a 
common source of title and a better title from that source is sufficient to 
overrule plaintiff's motion for  judgment a s  in case of nonsuit on defend- 
ant's further defense and counterclaim. 

7. Mortgages 5 391- 

The recitals in the trustee's deed to the purchlser a t  the foreclosure 
sale are prima fncaie evidence of the correctness of the facts therein set 
forth, and the burden of proving otherwise is on the person attacking the 
validity of the foreclosure. 

H. Same--Evidence held sufficient t o  support conclusion t h a t  foreclosure 
sale was properly conducted. 

Evidence, including the recitals in the trustee's deed, tending to show 
that defendant was a holder of notes secured by two deeds of trust on 
adjacent property, that the notes were past due, that proper advertise- 
ment mas made under hot11 deeds of trust and the sale held jointly, that 
the amount of defendant's bid in a sum a few dollars less than the amount 
of the notes was announced by the person holding the sale as  representa- 
tive of the trustees, that further bids were aslied for but no further bids 
offered, that defendant was declared the last and highest bidder, that the 
owner of the equity of redemption mas represented a t  the sale by his 
attorney who made no objection of the method of sale and approved same, 
that the sale was reported to the clerk and no advance bid was made or 
attempted to be made, and that after the expiration of ten days the 
trustee executed deed to him, i s  held sufficient to support conclusions of 
law that the foreclosure was properly conducted and that defendant 
acquired title thereunder. 
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DILLINGHAM 2'. GARDKER. 

9. Mortgages §§ 3Zc, 39f-Holding of joint sale in foreclosure of separate 
deeds of trust held not prejudicial to owner of equity of redemption. 

The owner of adjacent tracts of land executed deeds of trust on the 
respective tracts to different trustees. Defendant was the holder of the 
notes secured by both deeds of trust. Upon default, foreclosure was 
atl\crtised by the respective trustees, hnt the same person conducted the 
vale ac. representative of both trustees. Each tract was separately offered 
for sale and bid in by defendant for approximately the amount of the 
respective notes secured thereby, and then both tracts were offered to- 
gether and bid in by defendant a t  a slightly higher figure. Heid: Al- 
though the manner of sale was unusual, no prejudice resulted to plaintiff, 
the ownrr of the eqnity of redemption, and he is not entitled to upset 
the foreclosure. 

10. Mortgages 5s 34c, 39f- 
The statute, C. S., 2591, does not require a report of the sale to the 

clerk until an  advance bid has been properly made, and therefore when 
separate deeds of trust are foreclosed a t  one sale, the owner of the equity 
of redemption is not prejudiced by a joint report of the sale, resulting in 
the riecesiity of the depositing or  securing of a larger sum for a resale, 
when he fails to show that any person desired or proposed to advance the 
bid or that  the sale n a s  for less than the proprety was m-orth. 

11. Mortgages § 35a-When trustee merely announces bid of cestui there- 
tofore given him and sells to cestui, and parties act in good faith, sale 
is valid. 

When the person conducting the sale for the trustee enters a bid for, 
and hells the property to the ccs tu~ ,  conflicting evidence a s  to the botla 
f i d r s  of the sale raises an issue for the jury, bnt where the judge of the 
county court in which the action is instituted, in the absence of a request 
for a jury trial, tries the ease in accordance with its statutory procedure, 
the court's finding that  the person conducting the sale for the trustee 
merely annonnccd the bid theretofore given him by the ccstur. is equiva- 
lent to the verdicot of a jury and supports the conch~sion that the sale 
was ~ a l i d .  

12. Appeal and Error § 37- 
TVhere the county court in which the action is instituted hears the 

evidence and finds the facts in accordance with its practice in the absence 
of a request for a jury trial, its findings, affirmed by the Superior Court, 
are  binding upon the Supreme Court on appeal when the finclings are  
supported by evidence. 

13. Husband and Wife § 4c: Mortgages 39f- 
When the purchaser a t  the foreclosure sale makes out a prtma facie case 

in his cross action in ejectment, the burden is on the owner of the equity 
of redemption to prove the irregularity in the sale relied on by him, and 
his attack of the deed of trust on the ground that  the husband of the 
frtne trustor did not sign the instrument cannot be sustained when, al- 
though the marriage of the fcme testator is admitted, he fails to show 
that she \\as married on the date the instrument was executed. 

14. Appeal and Error § 40a- 

An exception to a conclusion of law cannot be sustained when the facts 
found support the conclusion. 
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APPEAL by plaintiff from Armstrong ,  J . ,  at October Term, 1940, of 
BUNCOMBE. 

J .  Scroop S ty les  and  J a m e s  E. Rector  for plaintif f ,  appellant.  
D o n  C. Y o u n g  for de fendan t  L. H.  Gardner,  appellee. 

SCHENCK, J. This was an action originally insiituted in the general 
county court of Buncombe County by the plaintiff  g gain st the defendant 
0. K. Bennett, trustee, wherein it is sought to have plaintiff's title 
quieted to Lots 20 and 27 in Middlebrook subdivision, Buncombe County, 
under the provisions of C. S., 1743, by having declared void a deed of 
trust upon said lots executed by Mary Elizabeth Dillingham to 0. K. 
Bennett, trustee, securing a note for $500.00 pay,tble to C. C. Willis, 
agent, recorded in office of the register of deeds for Buncombe County, 
21 August, 1937, in Book of Deeds of Trust 354, at page 347, the grava- 
men of the action being that said deed of trust was executed by Mary 
Elizabeth Dillingham as if she were a feme sole, whereas at  the time of 
the execution thereof, 14 August, 1937, she was married to and was 
living with one Howard Scarborough, who did not execute said deed. 

The defendant 0. K. Bennett, trustee, answered and denied the allega- 
tions of the complaint, and alleged that the deed of trust mentioned 
therein had been foreclosed and that d(.ed to the Lots 20 and 27 therein 
described had been made by him to L. H. Gardner, who became the last 
and highest bidder therefor at  the foreclosure sale; and suggested that 
the said Gardner be made a party defendant. 

L. H. Gardner was duly made party defendant, and came into court 
and filed answer wherein he denied the allegations of the complaint, and 
by way of further answer and counterclaim alleged that he was the 
owner and entitled to the possession of the said Lots 20 and 27, by virtue 
of deed from 0. K. Bennett, trustee, made pursuimt to foreclosure of 
said deed of trust, and asked that judgment be entered that the plaintiff 
take nothing by its action and that he, T,. H. Gardner, be declared owner 
and entitled to the possession of the locws in quo. 

The plaintiff filed reply to the further defense and counterclaim of the 
defendant L. H. Gardner in which it denied that there had been a valid 
foreclosure of said deed of trust to 0. K. Bennett trustee, from Mary 
Elizabeth Dillingham, and adopted and reiterated its allegations in the 
complaint to the effect that said deed of trust was never validly executed 
by Mary Elizabeth Dillingham, the purported grantor therein. 

The judge of the Buncombe County court heard the evidence, found 
the facts, entered conclusions of law, and adjudged the defendant L. H. 
Gardner to be the owner and entitled to the possession of the locus in quo,  
namely, Lots 20 and 27 of the Middlebrook sul~division, Buncombe 
County. 
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From the judgment of the county court the plaintiff appealed to the 
Superior Court, assigning as error the admission of certain evidence, 
the findings of facts, the conclusions of law, and the judgment of the 
county court, all of which assignments were overruled and the judgment 
affirmed by the Superior Court. 

From the action of the Superior Court overruling the assignments of 
error in the trial in the county court and the entering of judgment 
affirming the judgment of the county court the plaintiff appealed to the 
Supreme Court, assigning error. 

Assignments of error Nos. 1, 2 and 3 are abandoned. 
Assignments of error Nos. 4, 5 and 6 are to the admission in evidence 

of the deed of trust to 0. K. Bennett, trustee, from Mary Elizabeth 
Dillingham, and of the deed from 0. K. Bennett, trustee, to L. H. Gard- 
ner, without proof of the signature or execution by the grantors therein. 
The evidence does reveal, however, that both deeds were registered in 
the office of the register of deeds. This made them competent evidence, 
in the absence of any suggestion of defect in the probates. Wilhelm c. 
Burleyson,  106 N. C., 381, 11 S. E., 590; Evere t t  v. i lezuton, 118 K. C., 
919, 23 S. E., 961; Hodgin 1;. Liberty, 201 N. C., 658, 161 S. E., 94. 

One of these exceptions is to the admission in evidence without proof 
of signature of the note of Mary Elizabeth Dillingham to C. C. Willis, 
agent, for $500.00 secured by the deed of trust to 0. K. Bennett, trustee, 
and assigned by C. C. Willis, agent, to R. W. Willis, assigned by R. W. 
Willis to Mary Frances Willis, and assigned by R. W. Willis and Mary 
Frances Willis to L. H. Gardner. The record contains the following: 
"The defendant L. H. Gardner introduced in evidence a promissory note 
dated August 12th, 1937, signed by Mary Elizabeth Dillingham under 
seal for the sum of $500.00, payable to C. C. Till is ,  agent, or order, 
four months after date with interest from date until paid at the rate of 
6% per annum, said note with credits and endorsements thereon as 
follows : 

"$500.00 Asheville, S. C., August 12th, 1937. 
"Four months after date, for value received, the undersigned promise 

to pay C. C. Willis, Agent, or order, the sum of $500.00, with interest 
from date until paid at the rate of six per cent per annum. . . . 

XAXY ELIZABETH DILLIXQHAM (Seal). 

"Scott Dillingham 
Pay  to R. W. Willis, C. C. Willis, Agent 
Pay  to Mary Francis Willis R. W. Willis 
Payment of ~ r inc ipa l  on this note extended for one year from Sept. 24, 
1936-Int. to remain as shown on face of note. 
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This September 24, 1938. 
F o r  value received this note is assigned and tramferred to L. H. Gard- 
ner-without recourse on me. This September 24, 1938. 

R. W. WILLIS, MAEY FRANCIS WILLIS." 

The appearance in the record of the entry that  there was introduced 
in evidence "a promissory note, dated August 12th, 1937, signed by 
Mary Elizabeth Dillingham," and the further evidence that  such note 
was in the possession of the defendant Gardner would be sufficient evi- 
dence of his being a holder of the note and therefore make it competent 
evidence in an  action attacking the validity of a foreclosure sale to 
collect said note, irrespective of any requirements to prove the signatures 
of the endorsers to show a holder in due course, since a mere holder of a 
negotiable instrument may sue thereon in his own name. C. S., 3032. 

Assignments of error 4, 5 and 6 are untenable. 
Assignment of error No. 7 is to the admission in evidence of the fifth 

paragraph of the original complaint to the effect that  the sole claim of 
the defendant 0. K. Bennett, trustee, to any title to the locus in quo is 
the deed of trust executed by Mary Elizabeth Dillingham. I t  is con- 
tended by the plaintiff that  this was error for the reason that  the original 
complaint in no way affected the defendant Gardner since he was not a 
party to the action when i t  was filed. This contention is untenable, if 
for  no other reason than the fact that in its reply to the further defense 
or counterclaim of the defendant Gardner the plaintiff adopted its com- 
plaint theretofore filed and averred that each and every allegation therein 
was true. I t  was also competent to show a common source of title of the 
defendant and of the plaintiff for  the purpose of further showing a 
better title in the defendant from that source, the allegation being that  
the plaintiff claimed through Mary Elizabeth Dillingham Scarborough, 
the same source through which the defendant claimed. X o b l e y  v. 
Grif f in ,  104 S. C., 112, 10 S. E., 142. 

Assignments of error Sos .  8 and 9 are to the refusal of the court to 
grant  plaintiff's motion for a judgment as in case of nonsuit on defend- 
ant's further defense and counterclaim a t  the close of defendant's evi- 
~dence and renewed at the close of all the evidenct:. These assignments 
are untenable. The defendant Gardner introduced his chain of title 
consisting of deed to him from 0. K. Bennett, trutitee, and deed of trust 
from Mary Elizabeth Dillingham to 0. K. Bennett, trustee, and then 
introduced deed from Mary Elizabeth nil l ingham Scarborough to the 
plaintiff, thereby connecting his title with the same source as that  of the 
plaintiff, and by reason of the fact that  the deed of trust to Bennett, 
trustee, was prior to the deed to plaintiff showed a better title in himself. 
Mobley v. Grif f in ,  supra, and cases there cited. 
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The plaintiff contends that  the evidence fails to establish facts suffi- 
cient to justify the conclusion of law that  the foreclosure of the deed of 
trust to 0. K. Bennett, trustee, from N a r y  Elizabeth Dillingham, was 
properly conducted, and therefore the deed from 0. K. Bennett, trustee, 
to defendant Gardner was void. The recitals in this deed are prima 
facie evidence of the correctness of the facts therein set forth and the 
burden of proving otherwise is on the person attacking the sale, in this 
case the plaintiff. Brewington z.. Hargroce, 178 N. C., 143, 100 S. E., 
308. The facts as recited in this deed support the conclusion that there 
was a valid foreclosure. 

The recitals in the deed of foreclosure, as well as the other evidence in 
the case, tend to show that  the defendant was the holder of two notes 
executed by Mary Elizabeth Dillingham, that  they were past due, that 
the first of these notes for $500.00 was secured by the deed of trust to 
0. K. Bennett, trustee, from Mary Elizabeth Dillingham, and the second 
for $1,500.00 was secured by a deed of trust to one J. C. Ramsey, trustee, 
from the same grantor, and that  0. K. Bennett and J. C. Ramsey adver- 
tised foreclosure sales in different advertisements but to take place a t  
the same time and place, that Don C. Young represented both trustees, 
and conducted both sales, that a t  the sale under the deed of trust to 
0. K. Bennett, Young announced that  he was instructed by defendant 
Gardner, who held the note, to bid $500.00. and asked for other bids, but 
no further bids were offered, and Gardner was declared to be the last and 
highest bidder; a similar proceeding was followed under the deed of 
trust to J. C. Ramsey and L. H. Gardner was declared to be the last and 
highest bidder for $1,500.00; and then the property included in both 
deeds of trust were offered together and a bid of $2,200.00 was announced 
by Young for Gardner, and no further bids were offered, and Gardner 
was declared to be the last and highest bidder; that present a t  the sale 
was James E. Rector, attorney for the plaintiff, the grantee of the maker 
of the deeds of trust, and the owner of the equity of redemption, who 
made no objection to the method of the sale, and approved same; that  
the principal security for the two notes was a house which was con- 
structed partially on Lot Yo. 28, which was included in the Ramsey deed 
of trust, and partially on Lot No. 27, which was included in the Bennett 
deed of trust ;  that  said sale was reported to the clerk, that  no advanced 
bid was made to the clerk, and no effort made to advance said bid, and 
no desire manifested upon the part  of the plaintiff or anyone else to 
advance the b id ;  that  after the expiration of ten days 0. X. Bennett, 
trustee, executed deed to L. H. Gardner for the land included in the deed 
of trust to him, and J. C. Ramsey, trustee, did likewise for the land 
included in the deed of trust to h im;  that  Don C. Young did not act as 
agent of Gardner a t  the foreclosure sale but merely announced bids for 
him as he had been requested to do. 
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While the offering of the propertiw in the twc' deeds of trust together 
was unusual, no prejudice was thereby created against the plaintiff, but, 
on the contrary, this proceeding inured to its benefit rather than to its 
detriment in that the amount realized thereby was increased by $200.00, 
and the amount thereof, $2,200.00, was within $1.00 of the total amount 
due on both notes, $2,204.00. 

So  f a r  as the report of the sale to the clerk was concerned, no report 
is required to be made by the statute, C. S., 2591, until an advanced bid 
has been made and properly safeguarded or paid into the office of the 
clerk, Pringle  v. Loon  Assn., 182 N. C., 316, 108 S. E., 914, and no 
prejudice is shown to have arisen therefrom since there is no evidence of 
any desire or purpose of anyone to advance the bid or bids, or that  the 
sale was for a less value than the property possessed. 

I n  the cases relied upon by the plaintiff, Dacis I ) .  Doggett,  212 N .  C., 
589, 194 S. E., 288; X i l l s  v. B. & L .  ;lssn., 216 K. C., 664, 6 S. E. (2d) ,  
549; and W a r r e n  v. Lund Bank, 213 N. C., 206, 198 S. E., 624, it was 
held that if the evidence was conflicting the issue of the bona ficles of 
the sale should be submitted to the jury. The equivalent of this was 
done in the case a t  bar, the judge of the Buncombe County court, in 
accord with the statute governing the court (S. C'. Code, 1939 [Michie], 
1608 [u]) ,  in the absence of a request for a jury, heard the evidence and 
found the facts-and these facts found by him and affirmed by the Supe- 
rior Court, are binding upon this Court, since there was evidence to 
support them. Chnndler  v. Conabeer, 198 N.  C., '757, 153 S. E., 313. 

The case a t  bar is somewhat similar to that  of iPlkes v. Trus tee  C'orpo- 
rat ion,  209 N. C., 832, 184 S. E., 826, whercin is reiterated the principle 
that  the burden is upon the trustor attacking a foreclosure to prove his 
grounds for attack, since the esecution of the power of sale contained 
in the deed of foreclosure is presumed regular. However, there is no 
suggestion in the case a t  bar of inadequacy of price paid as was made 
in  the Elkes  case, supra. 

There was no evidence offered by the plaintifF tending to show that  
Mary Elizabeth Dillinghani was not a feme sole when she executed the 
deed of trust to  0. K. Bennett, trustee, which ccnstituted a link in de- 
fendant Gardner's chain of title. While her marriage to Howard Scar- 
borough is admitted, the date of such marriage is not in evidence. 

-1ssignment of error No. 10 is to certain of the findings of fact  con- 
tained in the judgment of the judge of the Buncombe County court. 
We have examined this assignment, and each of its subdivisions, and 
are of the opinion that  each of such findings of fact is supported by 
competent evidence, and, since affirmed by the Superior Court, are bind- 
ing upon us. Those subdivisions of this assignment that  relate to the 
conclusion of law of the judge of the county court are untenable, since 
they are sustained by the facts found. 
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A n y  discussion of the remaining assignments of e r ror  is obviated by  
what  has  been said as t o  those assignments preceding them. 

Since upon the  record we find n o  error ,  the  judgment of the  Superior  
Court  overruling the assignments of e r ror  made i n  the  Buncombe C'ounty 
court  and  affirming the  judgment of t h a t  court must  be 

Affirmed. 

OLIVER D. JOIINSOX', CORA HOLCOJIHE, JAMES I,. WAGNER. J A M E S  
n. RAY. IT. T. I IUCKWORTII ,  J. R. OWEN. E. E. W H E E L E R .  H. W. 
BIIOOKS, J O H N  W. INZER. EDGAR J. DUCI<\T'OIITH. a s  TRCSTEES OF 

THE HAYWOOD S T R E E T  B A P T I S T  RIISSIOS, r. J A M E S  L. TVAGSEII, 
JAMES n. RAT, w. T. I)UCKTVORTH, J. R. OWEN. E. E. WIIEELER. 
If .  W. BROOKS. J O H S  11'. INXER. EDG.IR J. DUCKWORTH. a s  
TRLTSTEE~ OF THE REVELL H E I G H T S  B A P T I S T  CHURCH ASSEMR1,T 
GROUNDS AND 41.L P E R S O N ~  O F  T H E  BAPTIST DENO\IISATIOS AFFILIATED 
WITH THE BIJXCONBE COT'XTY R A P T I S T  ASSOCIATIOX, T H E  
NORTH CAROLINA BAPTIST  Sl7.iTE COXVEXTIOX, aNn MRS. J O H N  
BOMAR. 

(Filed 5 March. 1941.) 

1. Declaratory Judgment Act 3 2a- 
An action to determine the rights of the parties under a charitable 

trust created by will, in which the trustees and all of tile agencies w110 
are  beneficiaries of the trust are  made parties. is justiciable undc.r the 
Declaratory Judgment Act. 

2. Trusts 3 11- 
Courts of equity. in the e s e r c i ~ e  of their inherent and supervisory jnris- 

diction of charitable trusts. upon proper application of the trustees. will 
construe the trust. determine the duties impowd upon the trustees. ant1 
:idvise the means of rffectnnting the general and nltimnte beneficial intent 
of the trustor. 

3. Sam- 
Where the particular method prescribed hy the trustor for effecting the 

general and ultimate purpose of a charitable trust becomes impossible to 
pnr<ue. the trust does not fail, but courts of equity have the power to 
grant relief to the end that the reneral and ultimate intent of the t r ~ ~ s t o r  
may be effectuated. 

4. Same--Decree that trustee should sell trust propertr in order to effectu- 
ate general and ultimate purpose of trust is upheld. 

Testator devised certain realty to named trustees to he used hy tlesig- 
neteil :igrncies of a church denomination as  an assembly ground and :I 

site for churches, schools. homes, hospitals. and cottages for retired min- 
isters and rrturned missionaries. In an action to construe the rights of 
the parties in the trnst it was made to appear that the land w:ls inaccessi- 
hle. t l ~ t  the cost of developing samt. was c.scessivc'. ~ n d  that adequate 
funds for such development were not arailahle, and that the specified 
:igcmcies of the denomination :tlre:itly mai~itaineil :in assembly ground 
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where the ultimate purposes of the trust could be effectuated and that 
said agencies would not accept the land for the purposes of the trust. 
Held:  The Superior Court, in the exercise of its equitable jurisdiction, 
has power and authority to authorize the trustees to sell the land in order 
that the ultimate purposes of the trust may be effectuated. 

5. Same--Equity may decree t h a t  t rus t  property be sold and  proceeds of 
sale and income from other  t rus t  property be used t o  accomplish ulti- 
mate purposes of t h e  trust.  

Testator devised certain land to trustees to be used by the agencies of a 
church denomination for an assembly ground a:nd other particular pur- 
poses set forth. In another item of the will testtitor set up another trust 
and stipulated that a part of the income therefrom should be used by the 
trustees first named, in furtherance of the purpose of the trust for the 
assembly ground, and for such religious purposes ris the trustees may deem 
worthy. Held: Although the phrase "for such other religious purposes" 
must be conflned to the objectives of the trust, upon determination that 
the land devised cannot be used in effectuating the purpose of the trust, 
but that the agencies of the denomination maintained another assembly 
ground a t  which the purposes of the trust could bs? effectuated, and decree- 
ing that the trustees might sell the realty, the court has the power to 
further decree that the proceeds of the sale and the income from the 
other trust property should be used to accomplish the general and ulti- 
mate purposes of the trust. 

APPEAL by plaintiffs f r o m  S e t t l e s ,  J., a t  December Term, 1940, of 
BUNCOMBE. Affirmed. 

X a r v e l  J .  Cruwford  for plaintif fs.  
Sale, Pennel l  & Pennel l  for defendants .  

DEVIN, J. T h i s  action was instituted under  the  N o r t h  carol in:^ 
Declaratory Judgment  Act ( P u b l i c  Laws 1931, ch. 102) ,  fo r  the purpose 
of obtaining judicial construction of cer tain provisions of the  will of 
0. D. Revell, deceased, and  f o r  advice i n  the  administrat ion of charitable 
t rusts  create'd by said will, and  f o r  a declaration of the r ights  of the  
parties in relation thereto. 

I n  I t e m  27 of the  will the  testator devised to the board of trusteeg of 
Revel1 Heights  Baptis t  Church  Assembly Grounds cer tain real property, 
therein part icular ly described, consisting of the "top of what  is known 
a s  Woodfin Mountain," then known 11s Revel1 Heights ,  but to  be there- 
a f te r  known as  Revel1 Heights  Baptis t  Church  Assembly Grounds. H e  
directed t h a t  this  property be used perpetually by  the Missionary Baptis t  
Denomination, affiliated with the Buncombe County Baptis t  Association, 
the  N o r t h  Carol ina Baptis t  S t a t e  Convention, and  the  Southern Baptis t  
Convention, as  a Baptis t  Assembly Ground f o r  t h e  building of churches, 
schools, homes, hospitals and cottages f o r  retired ministers and  returncd 
missionaries. 
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The board of trustees named in this iten1 of the will. who are the 
defendants here, were authorized to "make such rules and regulations as - 
they shall deem meet and proper covering the use and occupancy of said 
property or any part  thereof, and shall have a t  all times full and com- 
plete control thereof." The trustees were directed to use the income 
from a fund provided in the will for leveling off the top of the land so 
that it might be rendered suitable for building sites. The property was 
to be "maintained for the white Baptist Denomination." The trustees 
were given power to name successors to those who should die or resign. 
I t  was further ~ r o v i d e d  that  Rev. John Bomar and his wife should have 
right to occupy during their lives one of the cottages on said ground, 
when built. I t  was admitted that John Bomar is dead, and the residence 
of his widow is unknown. She was made a party defendant and served 
by publication. 

1 n  I tem 28 the testator created another trust and devised to the board 
of trustees of Haywood Street Baptist Mission certain real property in 
Asherille, consisting of a vacant lot on Haywood Street, "to be used as 
a Baptist Mission for the purpose of holding religious meetings." Funds 
were to be solicited for the purpose of erecting a suitable building on said 
lot. The same trustees previously named for the Revel1 Heights Baptist 
Church Assembly Grounds were also appointed trustees of the Haywood 
Street Baptist Mission, with power, however, to appoint additional trus- 
tees for said mission, if deemed proper. 

I n  I tem 29 of the will all the residue and remainder of the testator's 
property (not thereinbefore disposed of)  was devised to certain persons 
as trustees to hold, manage, inyest and reinvest the proceeds of sales of 
the property therein devised; and in I tem 34 of the will it  was provided 
that the income thus devised should be distributed as follows: ten per 
cent to be retained for investment, and ten per cent paid "to the Board of 
Trustees of Revel1 Heights Baptist Church Assembly Grounds and for 
the purposes designated in paragraphs number 27 and 28 thereof, and 
for such other religious purposes as said Board of Trustees may deter- 
mine as worthy." The remainder of the income v a s  directed to be paid 
to the nieces and n e ~ h e w s  of the testator. 

I t  was admitted in the pleadings and found as a fact by the court 
below that the real property described in I tem 27 is inaccessibly located 
and impracticable for the purposes described in the will, and that  the 
cost of developing the land for the purposes set forth would be exorbi- 
tant, and that the funds available are entirely insufficient. I t  was fur-  
ther admitted that  those of the Missionary Baptist Denomination affil- 
iated with the Buncombe County Baptist Association, the North Caro- 
lina Baptist State Convention, and the Southern Baptist Convention 
maintain an adequate assembly ground a t  Ridgecrest, North Carolina, 
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wherein all the purposes expressed in I tem 27 may be fully carried out, 
and that, through the proper boards and committees of the Baptist 
organizations named, methods have been adopted for carrying out the 
general purposes expressed in said will of providing for retired ministers 
and their widows, and returned missionaries. 

I t  was further admitted in the pleadings that  the defendants, trustees 
of Revel1 Heights Baptist Church .lssembly Grounds, had tendered to 
the executive committees and boards representing the Baptist organiza- 
tions named in the will, for  whose use the property was devised, such 
legal rights, benefits and privileges as were granted to them by the will, 
and each of the named organizations, through its duly constituted com- 
mittee or board, rejected the use of said real estate for the purposes set 
forth in the will, and declined to make contributions for the development 
and operation of the land for the purposes and ideas set forth in  the 
will, on the ground that  the land was inaccessib e and impracticable for 
the uses designated. 

The trustees named in Items 27 and 28 are substantially the same, 
and appear here both as plaintiffs and defendants, but all the agencies 
representing the white Missionary Baptist Churches of Buncombe 
County, the State of Kor th  Carolina, and the Southern States, and all 
persons of the Baptist Denomination affiliated with these representative 
bodies, are made parties, and the purpose of thla action is to determine 
the rights of all the parties with respect to the property devised by 
0. D. Revell. Hence, we hold that  a proper justiciable question is pre- 
sented for our decision under the provisions of the Kor th  Carolina 
Declaratory Judgment Act. 

1. Do the defendants have the right and power to sell the real property 
devised in I tem 27 of the will of 0. D. Revell? 

One of the most important subjects of equitable jurisdiction is that  
of trusts, and the construction of charitable trusts created by wills, the 
determination of the duties imposed upon trustcles, the powers granted, 
and the means of effectuating the ultimate benefits conferred, constitute 
matters peculiarly within the province and jurisdiction of courts of 
equity. I n  the exercise of the supervisory power of the courts of equity 
over trusts, trustees and those interested in the (administration of trusts 
are permitted to apply to the court for plenary and authoritative advice 
in relation thereto. Bank v. -4lexander, 188 If. C., 667, 125 S. E., 385. 

Cases involving the subject of charitable trusts have frequently en- 
gaged the consideration of this Court, and the questions there decided 
have given occasion for the statement of the elquitable principles con- 
trolling upon the facts appearing in those case?. Bond v. Tarboro, 217 
N. C., 289, 7 S. E. (2d) ,  617; Ca r sw~l l  7,. ( ' r e s ~ i ~ e l l ,  217 N. C., 40, 
7 S. E. (2d), 58;  Wil1inm.s 2 % .  Williams, 215 N. C., 739, 3 S. E. (2d) ,  
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334; Woodcock v. T r u s t  Co., 214 S. C., 224, 199 S. E., 20;  Whi tse t t  v. 
Clapp ,  200 N.  C., 647, 158 S. E., 183; Hol ton  v. Ell iot t ,  193 N. C., 708, 
138 S. E., 3 ;  Shannonhouse v. W o l f a ,  191 N .  C., 769, 133 S. E., 93;  
B a n k  v. Alexander, 188 N .  C., 667, 125 S. E., 385; T r u s t  Co. v. Ogburn,  
181 N .  C., 324, 107 S. E., 238; Church  v. d n g e ,  161 N .  C., 314, 77 
S. E., 239; Paine  v. Forney ,  128 N. C., 237, 38 S. E., 885; K e i t h  c. 
Scales, 124 N .  C., 497, 32 S. E., 809. Many older cases are cited and 
analyzed in Woodcock v. T r u s t  Co., supra. The power of the Court in 
upholding charitable trusts has been fortified by recent statute. Public 
Laws 1925, ch. 264. 

I n  this case, while the general purpose of the testator to donate prop- 
erty to charitable uses, and the designation of the ultimate beneficiaries 
for whom the trust is created, sufficiently appear, the fact seems to have 
been definitely established that  the particular mode for the use of the 
designated property has failed. The gift of the property for a desig- 
nated use in a particular manner has been declined as impracticable. 
The donation of the land for use as an  assembly ground has failed, but 
that  does not destroy the trust. I t  seems to be a generally recognized 
p incip le  controlling the decisions of courts of chancery on the subject 
that  when a definite charity has been created, the failure of the particu- 
lar  mode in which it is to be effectuated does not destroy the trust. I t  
has been well said, "the substantial intention shall not depend on the 
insufficiency of the formal intention." T r u s t  Co. v. Ogburn,  supra. 
The general intent of the testator must prevail over the particular mode 
prescribed. Zollman Am. Law of Charities, sec. 137. Notwithstanding 
the impossibility of effectuating the particular method prescribed for 
carrying out the provisions of a trust, the Court will exercise its equitable 
jurisdiction and supervise the administration of the fund so as to accom- 
plish the purposes expressed in the will. Paine  v. Forney,  supra; T r u s t  
Co. v. Ogburn,  supra. 

I n  2 Bogert on Trusts and Trustees, see. 392, will be found collected 
numerous cases relating to the power of courts of equity to authorize 
sales of real property conveyed to charitable uses, when necessary for the 
proper administration of the trust. The general doctrine is stated in  
14  C. J. S., page 505, as follows : "It is recognized that  a court of equity 
has a general and inherent jurisdiction, as incident to the administration 
of a charity estate, to order the alienation of charity property in a proper 
case." See, also, 2 Scott on Trusts, sec. 167. 

I n  B o l f o n  I?.  El l io t t ,  supra,  it  was sa id :  '(Courts of equity have juris- 
diction to order, and, in proper cases, do order the alienation of property 
devised for charitable uses. K e i t h  v. Scales, 124 K. C., 497; V i d a l  v. 
Girard,  43 U. S., 127, 11 Law Ed., 205; 11 C. J., 323; Eaton on Equity, 
349. The power is not infrequently exercised where conditions change 
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and circumstances arise which made alienation of the property necessary 
or beneficial to the administration of the trust." And in  Church  v. 
Ange,  supra, Allen, J., speaking for the Court, uses this language: 
'(Courts of equity have long exercised ,jurisdiction 1 o sell property devised 
for charitable uses when, on account of changed ~conditions, the charity 
would fail or its usefulness would be materially impaired without a sale." 
I n  Shannonhouse v. W o l f e ,  supra, this Court held that  a sale of prop- 
erty would be ordered when "indispcmable to the preservation of the 
interests of the parties in the subject matter of the trust." 

I n  Bond v. Tarboro,  supra, i t  was said, referring to the effect of exi- 
gencies arising which had not been contemplated by the donor, that  the 
Court should occupy, as f a r  as may be, the place of the creator of the 
trust, and do with the fund what he would have directed had he antici- 
pated the emergency. The Court quoted from Curf i s s  2,. Brown,  29 Ill., 
201, as follows: ('From very necessity a power must exist somewhere in 
the community to  grant  relief i n  such cases of absolute necessity, and 
under our system of jurisprudence, that  power is vested in the court of 
chancery." T r u s t  Co. v. Laws, 217 N. C., 171, 7 S. E. (2d) ,  470; C u t f e r  
v. T r u s t  Co., 213 N .  C., 686, 3 S. E. (2d),  5 ;  T r u s t  Co. v. Xicholson, 
162 N .  C., 257, 78 S. E., 152;  E x  Parte Wilds, 182 N. C., 705, 110 
S. E., 57. 

I t  will be noted that  while the will contains no express authority to the 
trustees to sell, neither is the sale of the property described in I tem 27 
forbidden. There is no condition imposed, no l imi~at ion  over prescribed, 
no clause of reversion inserted. Hall 2.. Quinn ,  190 N .  C., 326, 130 
S. E., 1 8 ;  Lassi fer  v. Jones, 215 N .  C., 298, 1 S. E (2d) ,  845. 

The facts upon which the decision in Penick 1%. Bank, 218 N. C., 686, 
was predicated, were substantially different from those appearing here. 
In that  case it was held that  the income from one trust fund could not 
be applied to the purposes of another fund, in violation of the express 
terms of the will. 

We conclude that  the court below has correctly held, upon the facts 
established, that  the defendants trustees are clothed with power and 
authority to sell the land described in Item 27 of the will. 

2. I t  follows that defendants have the right to use the proceeds of sale 
of the land, as well as the income received under I tem 34 of the will, 
in accord with the dominant intention of the testator in donating his 
property to charitable uses under the control of the religious organiza- 
tions named, representing those who belong to the Baptist Denomination, 
in carrying out the primary purposes for which these agencies were 
established. The fund was expressly set apart  to be used for the purposes 
designated in Items 27 and 28 of the will, and "for such other religious 
purposes as said Board of Trustees may determine as worthy." This 
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must  be held, however, to  be confined to those objects f o r  the administra-  
tion of which the  named agencies of the  Baptis t  Denominat ion were 
constituted. 

F o r  the reasons herein set out, we conclude the  defendants board of 
trustees have ful l  power and authori ty  to receive the income granted i n  
I t e m  34 of the  will and  to expend the same for  religious purposes i n  
accordance with the powers conferred upon said board as  herein defined. 

T h e  sale of the  real  property herein authorized will be under  the  
superrision of the  Superior  Cour t  of Buncombe County. J u d g m e n t  will 
be entered i n  accord wi th  this opinion. Except  as  herein modified, the  
judgment below is  

Affirmed. 

TOWN O F  OLD FORT I-. J .  F. HARMON, J. B. JOHNSON, GEORGE E. 
BIOORE, H. R. EARLY, T. R. KANIPE AND C. L. TATE. 

(Filed 6 March, 1941.) 

1. Public Officers 5 7a- 
Public officers may not be held individually liable for breach of their 

official and governmental duties which involve the exercise of judgment 
and discretion unless they act corruptly and of malice. 

2. Same-Public officers may not be held individually liable for breach of 
ministerial duty unless statute imposiug such duty so provides. 

Public officers may not be held individually liable for negligent breach 
of purely ministerial duties imposed upon them by statute for the public 
benefit unless the statute itself makes provision for such liability, since 
the statutes creating municip:~l offices and imposing duties upon the 
officials must be construed i n  parcc nzateria and. under the maxim 
P C ~ ~ E S Y ~ O  u?!ius ?st cxclusio alterius, the fact that in some instances the 
statutes impose personal liability while in other instances they fail to 
impoce such liability is equivalent to a legislative declaration that in the 
latter instances personal liability does not exist. 

3. San~rComplaint failing to allege that breach of duty was corrupt or 
n~alicious or that statute imposing such duty provided for personal 
liability, held demurrable. 

This action was instituted by a municipality against its former mayor 
and former aldermen alleging negligent breach of duty on the part of said 
aldermen in not requiring the mayor, who acted as  superintendent of 
waterworhs and collector of taxes, to be bonded. and in failing to perform 
their duties in regard to supervision, accounting and auditing of the 
municipal finances, and in failing to attentively look after the business of 
the plaintiff municipality in violation of their statutory duties, C. S., 2818, 
2309. 2840, 2687, and in violation of duties imposed upon them by the 
n~unicipal charter, secs. 8. 12, ch. 271, Private Laws 1911. B e l d :  If the 
nllegations of breach of duty by the aldermen related to the performance 
of official and governmental duties involving the exercise of judgment 
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and discretion, there was no allegation that such breach was corrupt and 
malicious, and if the allegations related to public ministerial duties there 
was no allegation that the statutes imposing the duties provided for 
personal liability, and therefore defendant aldermen's demurrer to the 
complaint was properly sustained. 

4. Same--Complaint which fails to allege that  loss resulted as direct and 
immediate result of breach of duty held demurrable. 

In this action by a municipality the complaint alleged that the former 
mayor failed and refused to account for funds of the municipality in 
a certain sum, resulting in loss to the municipality in said sum, and that 
its former aldermen negligently failed to perform their duties in regard 
to supervision, accounting and auditing of the municipal finances. H e l d :  
Since it does not appear that the loss to the municipality would not have 
occurred had the aldermen performed all the duties alleged to have been 
breached by them, the demurrer of the aldermen was properly sustained 
for failure of the complaint to allege that the loss was a direct and 
immediate result of their alleged breach of duty. 

APPEAL by plaintiff from Bobbi t t ,  J., a t  September Term, 1940, of 
MCDOWELL. 

G. F .  W a s h b u r n  and W h i t l o c k ,  Dockery & S h a w  for plaintif f ,  appel- 
lant .  

Robert  W .  Proctor  and W .  R. Chambers  for defendants ,  appellees. 

SCHENCK, J. This is a n  appeal by the plaintiif from judgment sus- 
taining demurrer filed by the defendants other than  J. F. Harmon, who 
filed answer. 

The  complaint to which demurrer was filed alleged tha t  the  plaintiff 
was a municipal corporation and that  the defendants were the duly 
elected mayor and aldermen thereof from 1 May, 1935, to 30 April, 
1937; that  the defendant aldermen duly elected the mayor, J. F. Har -  
mon, superintendent of waterworks and collector of taxes, and that  the 
said Harmon assumed the duties of said office in May, 1935, and con- 
tinued in said office through April, 1937, during which period he col- 
lected and secured moneys of the plaintiff totaling $22,998.23, and 
deposited with the treasurer of the plaintiff $20,043.98, and that  the 
said Harmon wrongfully and fraudulently failed to account to the plain- 
tiff for $2,954.25, property of the plaintiff, and still wrongfully refuses 
to pay said funds to the plaintiff; and 

"9. That  the defendants, other than the defendant Harmon, and each 
of them, by virtue of their offices as Aldermen of the plaintiff, were 
charged with the duty of attending to the businesi3 of the plaintiff and 
keeping a vigilant watch over their employees and agents, including the 
defendant J. F. Harmon as waterworks superintendent and tax collector 
of the plaintiff. 
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"10. That  the defendants violated their said duties to the plaintiff in 
that  they were negligent i n :  (1 )  not requiring the defendant Harmon 
to be bonded as required by statute and the Charter of the plaintiff; 
(2 )  not requiring proper books of account to be kept with respect to the 
waterworks and the revenue of the plaintiff derived therefrom, as re- 
quired by statute;  (3)  not having a proper accounting system to show 
the conditions of the plaintiff with respect to its assets and liabilities, 
the value of its several properties and the state of its several funds as 
required by statute;  (4) not requiring publication of the receipts and 
disbursements of the moneys of the plaintiff as required by statute; (5)  
not requiring an  audit of the affairs of the plaintiff, especially of the 
funds handled by the defendant Harmon as waterworks superintendent 
and tax collector; (6 )  not requiring the defendant Harmon to furnish 
quarterly, in writing, to the other defendants as Aldermen of the plain- 
tiff a general statement of the condition of the plaintiff; (7)  not requir- 
ing meetings of the Board of Aldermen to be held as required by the 
Charter of the plaintiff, and ( 8 )  not attentively looking after the busi- 
ness of the plaintiff, as it was their duty to do, but sleepily doing nothing 
with respect to the same. 

('11. That  because of the matters and things hereinbefore set forth the 
plaintiff has sustained a loss of $2,954.25; and that  the defendants are 
jointly and severally indebted to the plaintiff in the sum of $2,954.25 
and interest thereon from May 10, 1937." 

I t  is the established law in this jurisdiction that  public officers, i n  the 
performance of their official and governmental duties involving the 
exercise of judgment and discretion, may not be held liable as individuals 
for breach of such duty unless they act corruptly and of malice. Temple- 
ton r. Beard, 159 S. C., 63, 74 S. E., 735. I t  is also a recognized prin- 
ciple with us that  in case of duties plainly ministerial in character the 
individual liability of public officers for negligent breach thereof does 
not attach where the duties are of a public nature, imposed entirely for 
public benefit, unless the statute creating the office or imposing the duties 
makes provision for such liability. Hudson r. McArthur, 152 N .  C.. 
445, 67 S. E., 995; 11:Iipp 4.. Ferrall, 173 N.  C., 167, 91 S. E., 831. 

I n  the complaint under consideration there is no allegation, direct or  
by implication, that  the demurring defendants acted corruptly or of 
malice, the allegations of wrongful and fraudulent actions being limited 
to those of the defendant Harmon, who is not demurring. Therefore, if 
it  is sought to hold the demurring defendants liable for negligent failure 
to perform official or governmental duties involving the exercise of judg- 
ment and discretion, the complaint fails to state facts sufficient to con- 
stitute a cause of action. 
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I f  it  is sought to hold the demurring defendants liable for negligent 
failure to perform purely ministerial duties imposed for public benefit, 
the complaint fails to state facts sufficient to constjtute a cause of action. 
unless the statutes creating such duties make provision for such liability. 
According to plaintifl's brief the duties alleged to have been negligently 
breached by the demurring defendants are those imposed by C. S., 2818, 
and see. 8. ch. 271. Private Laws 1911. charter of the town of Old Fort. 
providing that  the governing body of the city or town shall require bond 
of tax collectors; C. S., 2809, providing the governing body of cities and 
towns shall keep separate statement and account (of the money received 
by the city or town from the waterworks system; C. S., 2840, providing 
that  the governing body of the city or town shall have a proper account- 
ing of assets and liabilities, the value of its sevel'al properties and the 
state of its several funds;  C. S., 2687, providing that  the governing 
body of the city or town shall require the publication of the receipts and 
disbursements of the money of the muniiipal corporation ; the require- 
ment of an audit of the affairs of the plaintiff, especially as to the 
money received by the defendant Harmon as tar: collector and water- 
works superintendent; section 12, ch. 271, Private Laws 1911, charter 
of the town of Old Fort ,  providing that  they shall require the defendant 
Harmon, as mayor, to furnish to themselves as aldkrmen quarterly a 
written statement of the condition of the plaintiff town; and the provi- 
sion of said last mentioned section requiring them to have monthly meet- 
ings of themselves as aldermen. 

We have carefully examined each of these statutes cited and none of 
them makes provision for civil liability of the individual members of 
the governing body of a municipality in the event of a failure to  comply 
therewith, hence the complaint is demurrable upon the score of breaches 
of purely ministerial duties. 

Throughout ch. 56, Municipal Corporations, Consolidated Statutes, 
see. 2622 et seq., the Legislature has prescribed the powers, duties and 
liabilities of the governing bodies of municipal coi*porations with exact- 
ness, and numerous statutes relating to the duties of city and town 
officials have been enacted. I n  some of these statutes members of the 
boards of aldermen are made individually liable, and in some they are 
made indictable, and in yet others they are otherwise penalized, fir the 
nonperformance of the duties imposed upon them, and the holding with 
us has been that  the maxim of "expressio unius est exclusio alterius" is 
applicable to such a situation, and unless personal liability is provided 
by the statute imposing the duty, no personal liability attaches for the 
nonperformance thereof. M o f i t t  v. Daois, 205 N .  (1.) 565, 172 S. E., 317. 

"The entire body of law applicable to this subject, being i n  pari 
materia, is to be construed as one and the same stai,ute, and the fact that  
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the Legislature, having created i n  terms a corporate duty, h a s  imposed 
the  personal liability i n  the  one case and  failed to  do so i n  the  other 
is equivalent to  a legislative declaration that ,  i n  the la t ter  instance, the 
liability does not  exist." Fore v. Feirnster, 1 7 1  N. C., 551, 88 S. E., 977. 

Fur thermore  i t  is not  perceived how the loss alleged t o  have been 
sustained by  the   lai in tiff could h a r e  been the direct or immediate  result 
of the  alleged acts of the  demurring defendants. T h e  only direct o r  
immediate  cause of the  loss alleged to h a r e  been sustained was the  
wrongful and  fraudulent  acts of the  defendant H a r m o n  i n  fai l ing to  
account f o r  funds  of the  plaintiff received by  h i m  as t a x  collector and  
superintendent of the  water  system. T h e  demurring defendants could 
have observed the statutes tha t  they a r e  alleged to have breached t o  the  
very letter and  the  alleged loss of the  plaintiff could have been the  same. 
T h e  t a x  collector or waterworks superintendent could have failed and 
refused to account f o r  the  moneys collected by h im wi th  or without  strict 
compliance with the statutes alleged to have been breached by  the demur- 
r i n g  defendants. Ellis v. Brown, 217 X. C., 787, 9 S. E. (2d), 467. 

T h e  judgment of the  Superior  Cour t  sustaining the demurre r  filed is 
Affirmed. 

TOWN O F  OLD FORT v. J. F. I-IARJION, J. B. JOHNSON, GEORGE E. 
MOORE, H. R. EARLY AND T. R. KASIPE. 

(Filed 5 March, 1941.) 

Public Officers 7a-Allegations that municipal officers elected alderman 
the chief of police and paid him salary of that office held insufficient 
to state action against officers individually. 

Thi s  action \\-as instituted by a municipality against its former mayor 
and its former aldermen alleging that defendants elected a member of the 
hoard of aldermen the chief of police, that the salary of the chief of 
police was paid by the municipality and that mch payment constituted an 
illegal espenditnre, since an alderman may not hold any other office or 
position with the municipality, and that defendants were indebted to the 
municipality in the amount of the salary so paid. The person elected 
chief of police and alleged to have received salary therefor was not made 
a party. The complaint failed to allege that defendants' action was 
nlalicious or corrupt or even wrongful and willful, and further failed to 
allege that the statutes which imposed the duties upon defendants which 
plaintiff alleged they breached, provided for individual liability for breach 
of said duties, and further failed to allege that the municipality did not 
receive adequate consideration for the moners expended, and failed to 
nllege intent on the part of defendants to evade the law. H c l d :  Defend- 
ants' demurrer to the complaint was properly snstained. Moorc v. Lam- 
beth,  207 N. C., 23, cited and distinguished. 
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APPEAL by plaintiff from B o b b i f f ,  J., a t  September Term, 1940, of 
MCDOWELL. 

G. F. W a s h b u r n  and W h i t l o c k ,  Doc1;cry & S h a w  for plaintiff ,  nppel- 
Zant. 

Robert  W .  Proctor  and V'. R. ('htrmbers for defendants,  appellees. 

SCHENCK, J. This is an  appeal by plaintiff From judgment sustain- 
ing demurrers filed respectively by the defendant Harmon singly and by 
the other defendants jointly, upon the ground that  the complaint fails 
to state facts sufficient to constitute a cause of action. 

The complaint alleges that  the plaintiff is a municipal corporation, 
and the defendant Harmon was mayor and the other defendants were 
aldermen of said corporation, and that  while serving as mayor and alder- 
men respectively the defendants ('elevted C. L. Tate, one of the members 
of the Board of Aldermen of the plaintiff with themselves, Chief of 
Police of the plaintiff," that  from 1 May, 1935, to 1 May, 1937, said 
Tate, member of said board, "received from the funds of the plaintiff 
$1,625.00 salary as Chief of Police of the plaintiff," that  "the payment 
of such sums of money to C. L. Tate was an  i lkgal  expenditure on the 
part  of the defendants from funds of the plaintiff, the same being con- 
t rary  to the laws of the State of North Carolina in that  a member of 
the Board of Aldermen of a town cannot hold any other office or position 
of profit with such town;" that  the defendants are indebted to the plain- 
tiff in the sum of $1,625.00, with interest, and although demand has been 
made upon them therefor they have wrongfully refused to repay the 
same. 

I t  will be noted that  C. L. Tate, who is a1legl:d to have been elected 
chief of police and to have received the money fcr  acting as such, is not 
made a party defendant, but only those who are alleged to have elected 
him to such office. Therefore C'arolinn Reoch 1 1 .  M i n t z ,  212 N .  C., 578. 
194 S. E., 309; Comrs.  Y. W a l k e r ,  203 N .  C., 505, 166 S. E., 385; 
Davidson v. Guil ford,  152 S. C., 436, 67 S. E., 918; and Snipes  1 1 .  

W i n s f o n ,  126 N. C., 374, 35 S .  E.. 610, in each of which cases the 
money involved was illegally paid or illegally authorized to be paid and 
was sought to be recovered or to be paid from or to the person who had 
received or sought to receive such money by virtu12 of such illegal author- 
ization, are not applicable to the case at bar wherein the person to whom 
the money is alleged to have been illegally paid is not made a party 
defendant. 

Moore v. L a m b e f h ,  207 N .  C., 23, 175 S. E., 714, was an  action by 
taxpayers against the mayor and city commissioners, the city engineer 
and a contractor, to recover on behalf of the city of Charlotte money 
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alleged to have been paid upon a contract illegally entered into by the 
governing body of the city with a building contractor, wherein exorbitant 
amounts were paid for the work performed, and the present Chief Jus f i ce  
there writes: "But it is stressfully contended by the other defendants 
(mayor and board of commissioners) that  what they did was done in 
their official capacity, and that  no liability attaches to them as indi- 
viduals in the absence of express statutory provision imposing such 
liability, unless they acted corruptly and of malice. Fo r  this position 
they rely, inter  alia, upon the following authorities : Noland v. T r u s t e ~ s ,  
190 N.  C., 250, 129 S. E., 577; H i p p  v. Ferrall,  173 N, C., 167, 91 S. E., 
831; T e m p l e t o n  v. Beard,  159 N .  C., 63, 74 S. E., 735. 

"The case rests upon another principle. Where public funds are 
wrongfully, wilfully and knowingly disbursed by municipal officers with- 
out adequate consideration moving to the municipality and with intent 
to evade the lam, as found upon the present record, those responsible for 
such illegal withdrawal of said funds may be required to make good 
the loss to the public treasury. B r o w n  v. W a l k e r ,  188 N. C., 52, 123 
S. E., 683; 19  R. C. L., 1142; 43 C. J., 718." 

While the Moore case, supra, is similar to the case a t  bar in that  the 
members of the governing body of the city who authorized the payment 
under an  illegal contract were sought to be held liable, i t  is widely differ- 
ent in that  i t  is bottomed upon "public funds" being "wrongfully, wil- 
fully and knowingly disbursed by municipal officers without adequate 
consideration moving to the municipality and with intent to evade the 
law." KO such allegations appear in the complaint in the case a t  bar. 
The nearest approach thereto being that  the payment to Tate "of such 
sums of money . . . was an illegal expenditure on the part  of the 
defendants from funds of the plaintiff." 

I n  the light of the fact that  the strongest allegation against the defend- 
ants is that  they authorized an "illegal expenditure," without any allega- 
tion of wrongful and willful action, much less of corruption or malice, 
without any allegation of violation of any statute imposing personal 
liability, without any allegation of failure of adequate consideration 
moving to the municipality for the funds expended, and without any 
allegation of intent to evade the law, we are of the opinion, and so hold, 
that  S o l a n d  z.. T r u s f e e s ,  slipra; H i p p  a.  Ferrrrll, supra;  Temple ton  v. 
Beard,  supra;  and Old Fort  I:. H a r m o n ,  a n f e ,  241, are applicable to 
the case a t  bar, and that  the demurrers of the defendants were properly 
sustained. 

The judgment of the Superior Court is 
Affirmed. 
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W. H. DAVIS AND HIS \YIFE, MARGARET DAVIS, v. T H E  FEDERAL LAND 
BANK O F  COLUMBIA, W. B. TVILLIS A N D  JOSEPH DICKSON KELLY, 
A N D  P. C. CAMPBELL, GITARDIAN AD LITEM. 

(Filed 5 March, 1941.) 

1. Mines and  Minerals § 1- 
Title to the surface of the earth and title to the mining and mineral 

rights under the surface may be severed, and when severed the title to 
the mining and mineral rights is governed by the ordinary rules governing 
real property. 

2. Same: Ejectment 5 9: Adverse Possession 5 17-Plaintiff claiming 
mineral rights by adverse possession without color of tit le mus t  show 
such possession under known and  visible linen and  boundaries fo r  
twenty years. 

Plaintiffs instituted this action to remove cloud on title to the mineral 
rights in the locux in quo, which had been severed from the title to the 
surface, and for possession of same claiming title thereto by adverse 
possession. Plaintiffs did not claim under paper litle or under color of 
title. Held: Plaintiffs may not rely upon the weakness of defendants' 
title but must establish their own title good against the world or  good 
against the defendants by estoppel, and there being no question of estoppel 
involved, plaintiffs must prove title to the mineral rights by adverse pos- 
session for a period of twenty years under known and visible lines and 
boundaries. C. S., 430. 

3. Mines and  Minerals § 1: Adverse Possession 55 3, %Mere prospecting 
does not  constitute possession of mine and  mineral rights. 

In  order to constitute possession of mines and mineral rights the pos- 
sessor must make such use of the mines and mineral rights a s  they are  
capable of, in order to show that  the acts of dominion are  done in the 
character of owner in opposition to the rights or claims of all other per- 
sons, and mere prospecting does not constitute such possession, and there- 
fore evidence tending to show one year's mining operations and four years' 
work in sinking shafts, together with prospecting over a period of more 
than twenty years, does not show suffivient continuil-y of possession of the 
mines and mineral rights to establish adverse possession for a period of 
twenty years under known and visible lines and boimdaries. 

4. Adverse Possession 5 &Where claim is not under  color of tit le pos- 
sessor must  show possession under  known and  visible lines and bounda- 
ries. 

Plaintiffs introduced no e~ idence  of title and did not claim under color 
of title, but claimed the mine and mineral rights in the locus ilz quo by 
twenty years adverse possession. Plaintiffs' evidence tended to show that 
they worked the fertilizer minerals a t  various places on the locus in quo 
for over twenty years but did not otherwise locate such work. Held: 
Since plaintiffs do not claim under color of title there can be no presump- 
tion that  their possession was to the outer boundaries of their claim, and 
the evidence is insufficient to show adverse possessio:i of the mining rights 
under known aad visible lines and boundaries. 
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APPEAL by plaintiffs from Rousseau, J., a t  October Term, 1940, of 
STOKES. 

This is an  action to remove cloud upon title by adverse possession to 
the mining and mineral rights in a certain 12235-acre tract of land in 
Sauratown Township, Stokes County. 

There was allegation in the complaint and record evidence that  the 
title to mining and mineral rights in the locus i n  quo had been severed 
from the title to the surface thereof, but there was no evidence that  the 
plaintiffs had any record title to the mining and mineral rights. The 
defendants denied the title of the plaintiffs to the mining and mineral 
rights, and alleged that  they were the owners and entitled to the posses- 
sion of the locus in quo free from any claim or estate in the plaintiffs. 

T h e n  the plaintiffs had introduced their evidence and rested their 
case the defendants moved to dismiss the action and for a judgment as 
in caqe of nonsuit, which motion was refused and defendants excepted; 
the defendants offered their evidence and renewed their motion to dismiss 
after  all the evidence was in, which motion was allowed, and plaintiffs 
excepted, C. S., 567, and from judgment of nonsuit appealed to the 
Supreme Court, assigning error. 

J .  It'. H a l l ,  L). C.  K i r b y ,  R o y  L. Deal,  and Benbow 4 Hul l  for plain- 
f i g s ,  appellants. 

Ingle ,  Rucker  d? Ingle  for defendunl L a r d  B a n k ,  appellee. 

SCHENCK, J. Title to the surface of the earth and title to the mining 
and mineral rights under the surface may be severed, and the mining 
and mineral rights being a part of the realty, title thereto is governed 
by the ordinary rules governing title to real property, and when severt.d 
they constitute two distinct estates. l'ance I ! .  Pritchard,  213 N .  C., 55'2, 
197 S. E., 152; H o i l m a n  1. .  Johnson,  164 N. C., 268, 80 S. E., 249. 

By virtue of C. S., 430, adverse possession of real property under 
known arid visible lines and boundaries for twenty years gives title in 
fee to the possessor of such property, and this without regard to a color 
of title. 

". . . title founded upon adverse possession of a mine will be lirn- 
ited to that area of which actual possession has been enjoyed." 18 R. C. 
L., p. 1185, Mines, Pa r .  93. Cr'lyrm v .  IIozi~ell ,  1 Ch. (Eng. ) ,  666, 3 B. 
R .  C., 405, 13  A. L. R., 375. 

I n  ejectment the plaintiff must rely upon the strength of his own title, 
a i d  not upon the weakness of his adversary's. To recover in such action 
the plaintiff must show title good against the world, or good against the 
defendant by estoppel. I t  makes no difference whether the defendant 
has title or not, the only inquiry being whether the plaintiff has it. 
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('arson v. Jenkins, 206 N. C., 475, 174 S. E., 271, and cases there cited. 
I n  the absence of any evidence of record title or of any color of title in 

the plaintiffs, the sole question presented on this appeal is whether the 
plaintiff introduced sufficient evidence to be submiited to the jury upon 
the issue of their possession of the mining and riineral rights in the 
locus in quo under known and visible lines and boundaries adversely to 
all persons for twenty years, there being no question of estoppel involved. 
The judge of the Superior Court held that they did not, and with this 
holding we concur. 

The evidence fails to show the plaintiffs' possession of any particular 
mine or minerals for any definite period of time, in any particular area, 
or under any known and visible lines and boundaries. The nearest ap- 
proach to such evidence is the testimony of the plaintiff W. H. Davis, 
as follows : "Q. When did you commence prospecting . . . for 
. . . minerals? A. I n  1904. Q. Then did you cease to prospect for 
those minerals since 19042 A. No sir. I prospected for anything I 
could find there of any value. Well, we drol-e five shafts, some of them 
bearing from 25 feet to 135, but regular prospecling openings in the 
outcroppings dozens of them. . . . The last work I done in the way 
of mining minerals outside of the fertilizer materials was in 1936, I 
believe it was. We worked at the fertilizer material continuously since 
we found it. Some of the people worked for me in 1904, and on down 
to 1906 or '07, on up to 1914, and from 1914 on to 1930, and in 1930, 
we did a little heavier prospecting that year than we had been at. . . . 
I never discontinued working at  the mines and minerals since 1906, but, 
of course, I had to work at  something tllse; of course it taken money to 
do that kind of work. Q. State about how much money you have ex- 
ptaded? A. Around $13,000. I spent it in work and hiring men and 
cost of driving the slopes, material and equipment connected with it. I 
nwer closed any of the slopes after opening them. I am familiar with 
the boundaries of the 122-acre tract of land, know the corners and the 
lines. I have prospected for, worked for minerals practically all over 
the boundary. I worked for sample.., picked up samples of different 
stuff and determined what it was, if it had any value. Q. All you did 
was prospecting except at  this place where you drove those slopes, was 
i t ?  A. About one year's work right there in them slopes. Elsewhere 
on the farm we got some openings over on the far end, but they were 
old openings and we reopened them and thorough1;y tested them to see 
what was there. The large slope, large opening is near the east line of 
the property. Five there. Nineteen openings in all, including fire orer 
on the east line of the property. The large openings were made in 1935 
or '36, I believe it was '34, '35 or '36. (2. You did r o  mining operations 
there after 1936, didn't you? A. We worked at the fertilizer material. 
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Q. You didn't do any digging after 19362 A. Not in them holes there. 
Q. You mean on the east l ine? -1. Yes, them large pits. We worked 
the fertilizer materials since we closed the mine operation for coal. 
Haven't done anything in the big holes since 1936, because we know what 
is in them." 

Prospecting is not niaking such use of mines and mineral rights as 
to evidence that  such acts are done in the character of owner, in opposi- 
tion to the rights or claims of other persons. Such use must have been 
made of the mines and mineral rights as they were capable of to estab- 
lish title by adverse possession. Locklear v.  Sauage ,  159 N .  C., 236, 74 
S. E., 347. About one year's work in the holes and making openings, 
nineteen of them, in 1934, 1935 or 1936, together with prospecting over 
a period of more than twenty years, does not show sufficient continuity 
of possession of mines and mineral rights to establish adverse possession 
for twenty years, under known and visible lines and boundaries. 

While there is some evidence of the plaintiffs having worked the ferti- 
lizer intermittently for over twenty years, it  does not establish where 
such work was done. A t  most i t  onlv tends to show that  i t  mas done a t  
various places on the locus i n  quo  without otherwise locating such work. 
I t  should also be borne in mind that  the plaintiffs do not claim title by 
virtue of any color of title, and that  therefore the law does not extend 
the force and effect of their possession to the outer boundaries of their 
claim, as i t  might have done had they claimed under a deed. W a r e  v. 
Knight, 199 N. C., 251, 154 S. E., 35;  H a y e s  v .  L u m b e r  Co., 180 N .  C., 
252, 104 S. E., 5 2 7 ;  R a y  u. d n d e r s ,  164 N .  C., 311, 80 S. E., 403. This 
evidence is likewise insufficient to establish adverse possession of the 
mines and mineral rights under known and visible lines and boundaries. 

The judgment of the Superior Court is 
Affirmed. 

LINDSEY 11. GUDGER v. ROBINSON BROTHERS CONTRACTORS, INC., 
A R D  PRITCHARD PAIST & GLASS COMPANY, OF BSHEVILLE, ISC. 

(Filed 5 March, 1941.) 

1. Bill of Discovery S 1- 
Where one of defendants sued as joint tort-feasors alleges, among other 

tlrfenses, that plaintiff's injnries resulted solely from the negligence of 
it3 codefendant, wc11 codefendant is not entitled to an examination of 
recponclcnt dcfendm~t, iincc, evrn tllongh the defenses of defendants are 
nntagoni5tic in  regard to this defenie, they are jointly interested in the 
tltlfense of the action and n joint verdict and judgment against both is 
possible. C. S., 000, 001, 907. 
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2. Bill of Discovery § 3-Petition must allege facts upon which petitioner 
bases conclusion that examination of adverse party is necessary. 

A petition for the examination of a codefendant which is not in the 
form of an affidavit, and further fails to allege the facts upon which 
petitioner bases its allegation that the examination of respondent is neces- 
sary to enable it to prepare its defense, is insuffirimt to support an order 
for examination. In the present case the codefendant alleged upon infor- 
mation and belief that the negligent acts of petitioner's employees were 
the sole proximate cause of the injury in suit, thus making it apparent 
that the information sought is available to petitioner through its own 
employees, and that the examination was not necessary but that the peti- 
tion was merely an effort to ascertain the namei; of witnesses through 
whom respondent intends to prore the facts alleged. 

3. Appeal and Error § 39a- 
When it appears that the denial of a petition for the examination of an 

adverse party has not prejudiced petitioner, the order denying the peti- 
tion will not be disturbed on appeal, since an order will not be reversed 
except for error which is prejudicial. 

APPEAL by defendant Pri tchard Pa in t  & Glass Company of Asheville, 
Inc., from rlrmstrong, J., at  October Term, 1940, of BUKCOMBE. Qf- 
firmed. 

Petition and motion in the cause made by the defendant Glass Com- 
pany for an order permitting the examination before trial of certain 
officers and agents of its codefendant, Robinson Brothers Contractors, 
Inc. 

Plaintiff instituted this action against the defendants as joint tort- 
feasors to recover damages for personal injuries alleged to have resulted 
from the joint and concurrent negligence of the defendants. 

Respondent, Contractors. Inc., contracted to make repairs to a building 
in Asheville occupied by Belks, Inc. I n  connection with the work and 
for the protection of pedestrians i t  erected a board fence or wall along 
the sidewalk in front of the building, leaving a small space of sidewalk 
for the use of pedestrians. The petitioner, Glass (Company, contracted 
mith respondent to furnish and install plate glass and to do certain other 
work in connection with the original contract. mTh.le plaintiff was pass- 
ing along the sidewalk the fence fell, inflicting certain personal injuries 
upon plaintiff. The respondent, i n  its answer, denied negligence and 
alleged tha t :  (1) such injuries as were sustained by plaintiff were 
ciiused by the active negligence of the d~.fendant, Glass Company, in that  
it removed certain braces and supports to said fence in  connection with 
the work done by it, and that  if it  were negligent its negligence was 
negative and the negligence of the Glass Company was active so that, i n  
any event, its liability is secondary; (2)  the injuries sustained by plain- 
tiff resulted from the sole negligence of the defendant Glass Company; 
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and (3 )  if it  was negligent the defendant Glass Company was concur- 
rently negligent as a result of which it is entitled to contribution. 

The defendant, Glass Company, filed a motion in which it asserts that  
the allegation of Contractors, Inc., in respect to its second defense as to 
the sole liability of its codefendant, was made on information and belief 
and that i t  is necessary for i t  to determine the information upon which 
the said Contractors, Inc.. hares such allegations, and prays an order 
permitting it to examine certain officers and agents of Contractors, Inc.. 
to the end that  i t  may ascertain such information. 

When the cause came on to be heard in the county court of Buncombe 
County the judge thereof denied the motion. Defendant, Glass Com- 
pany, appealed. Upon hearing of the appeal in the Superior C'ourt the 
judge thereof affirmd the judgment of the county court and said defend- 
ant  appealed. 

m a r k i n s ,  l 'nn W i n k l e  & Tl'nlton f o r  d e f e n d n n f  P r i f c h n r d  P a i n t  & 
Gins C o m p a n y ,  a p p e l l a n f .  

H P I I Z P ~ ,  S h u f o r d  (e. H n r t s h o r n  onil W e a v e r  & X i l l e r  for d ~ f e n d a n t ,  
Robinson B r o t h e r s  C'ontrrtctors, Inc . ,  nppellee.  

BARSHILL, J. C'. S., 907. makes provision for the examination of a 
party to an action on behalf of his coplaintiff or codefendant "as to any 
matter in which he is not jointly interested or liable with such co- 
plaintiff or codefendant and as to which a separate and not joint verdict 
or judgment can be rendered." The language of the statute does not in- 
clude a party jointly interested or liable and against whom a joint verdict 
or judgment ean be rendered. I t  excludes those v h o  have any con~munity 
of iutt~rcst and for or against whom there may be a joint verdict and judg- 
ment. That  the trial might also result in a sereral or individual verdict 
is not sufficient to bring a coplaintiff or codefentfant within the terms of 
the ctatute. Thus, petitioner, appellant. is not permitted to proceed under 
this section. I t  and its codefendant are sued as joint tortfeasors. They 
are jointly interested in the defence of the action (though, in some re- 
spects, thflir defenses may be antagonistic) ; a joiut verdict and judgineilt 
can and, if plaintiff prevail., must be rendered unless one of the defend- 
ants is completely exculpated. 

Petitioner and its codefendant are not adverse parties within the 
meaning of C. S., 900. and C. S., 901. E r e n  so, the petition is not suffi- 
cient to qupport an order for examination. I t  is not in the form of a n  
affidavit ant1 docs not aver that the desired information is not available 
to the applicant and that  the examination is material. Be11 z9. B a n k ,  
196 IT. C.. 233, 145 S. E., 241. While i t  asserts "that i t  is necessary, 
in order for this tlrfendant to properly prepare his case for trial," it  
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does not aver the facts upon which the allegation of necessity is based. 
E v a n s  v. R. R., 167 N. C., 415, 83 S. E., 617; Mica v. Express  Co., 182 
N .  C., 669, 109 S. E., 853; Bel l  v. Rank,  supra.  

On the contrary, the respondent alleges the specific facts upon which 
i t  asserts tha t  petitioner is solely liable. The  allegations, while made 
upon information and belief, are to the effect that  agents and employees 
of the petitioner, in the work of installation of the plate glass, removed, 
loosened or interfered with the braces attached to sail building and to the 
fence and that the removal, loosening or interference with the braces, 
and the failure to properly and securely replace the same, was the sole 
p~ox ima te  cause of the injury. Thus, it appears that  the desired infor- 
mation is available to the petitioner through the medium of its own 
employees, to whom i t  may resort. 

I n  its final analysis petitioner's motion appears to be nothing more 
than a n  effort to ascertain the names of the witnesses through whose 
testimony respondent intends to prove the facts alleged. This is not the 
purpose or objective of the statute. 

The  petitioner may examine such witnesses as i t  desires a t  the trial. 
I t  fails to point out wherein i t  has been prejudiced by the denial of 
this right before trial. This Court will not reverse an  order entered by 
the court below for error and no more. I t  must a.ppear that  the error 
is prejudicial. Hicks v. Sivcns, 210 N. C., 44, 185 S. E., 469; Butner 
T. W h i t l o w ,  201 N .  C., 749, 161 S. E., 389; T h i g p m  2,. T w s t  Co., 203 
K. C., 291, 165 S. E., 720. 

The judgment below is 
Affirmed. 

R. A. POWERS V. PLANTERS NATIONBL BANK & TRUST COMPANY. 

(Filed 5 March. 1941.) 

1. Limitation of Sctions § 1 6 -  
Where defendant pleads the statute of limitations, the burden is upon 

the plaintiff to show that his action was begun within the time allowed. 
2. Actions § 6: Negligence § 1: Fraud 5 1- 

Plaintiff alleged that the defendant Iclased him certain property infected 
with germs of pulmonary tuberculosis without informing him of the fact, 
and that in consequence he contracted tuberculosis. Held:  The action is 
for alleged negligent failure of defendant to inform plaintiff of the danger, 
and is based on negligence and not on fraud. 

3. Actions 9 6: Negligence § 1 : Nuisances § 1- 
Plaintiff alleged that defendant leased him cert,xin property infected 

with germs of pulmol~ary tuberculosis without informing him of the fact, 
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ant1 that in  consequence he contracted tuberculosis, and that the negli- 
gence of defendant was continuing and created a nuisance. Held: The 
gravamen of the complaint is negligence and not nuisance. 

4. Limitation of Actions g 4- 
An action for negligence accrues, and the statute of limitations begins 

to run, from the time the wrongful act or omission complained of occurs, 
without regard to the time when the harmful consequences are discovered. 

5. Limitation of Actions § 2e- 
Any action under the provisions of chapter 2, Public Laws 1923, relative 

to sanit:ltion, is  governed by the three-year statute of limitations. 
6. Appeal and Error § 41- 

Where it is determined that defendant's motion to nonsuit mas correctly 
allowed because of the bar of the statute of limitations, whether the 
conlplaint is sufficient to show that plaintiff's injury was proximate11 
caused by the negligent acts or omissions complained of, need not be 
determined. 

APPEAL by plaintiff from B u r n e y ,  J . ,  at  Norember Term, 1940, of 
SASH. Affirmed. 

Dnn R. B r y a n ,  Haro ld  D. Cooley ,  I f .  H.  Y a r b o r o u g k ,  and  IV. F. 
l ' ay lor  for plaint i f f ,  appellant.  

Ba t t l~ ,  Winslozc- cP. Merrdl  and J .  P. R u n n  for d e f e n d a n f ,  appellee. 

DEVIN, J. Plaintiff instituted his action against defendant bank for 
wrongfully leasing and conveying to him certain property which he 
alleged had been used by one infected with the germs of pulmonary 
tuberculosis, without informing him of that  fact. He alleged that  in 
conrequcnce thereof he contracted tubercuIosis and suffered substantial 
injury to his health. Defendant was acting as agent for the owner in 
leasing the premises, and as administrator in conveying the personal 
property. 

The defendant, among other defenses, pleaded the statute of limita- 
tions. I t  waq therefore incumbent upon the plaintiff to show that  his 
action was begun within the time limited by the statute, and not after- 
ward. I t  was admitted that the lease and conveyance of the property 
described  as made 30 November, 1934. The record shows that  this 
action mas begun 15 December, 1938. 

To rebut the conclusion that  the action was barred by the three years' 
statute of limitations, the plaintiff contended that  the action mas based 
on fraud-fraudulent concealment-and that  the statute did not begin 
to run  until discovery of the fraud. Johnson  v. I n s .  Co., an te ,  202. But  
the complaint is bottomed on negligence. I t  alleges the breach of a duty 
on the part  of the defendant in failing to inform him that  the house had 
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been occupied and the furniture used by a person suffering from tuber- 
culosis. There was neither allegation nor proof of fraud. I t  is well 
settled that  in an  action for damages, resulting from negligent breach of 
duty, the statute of limitations begins to run  from the breach, from the 
wrongful act or omission complained of, withou, regard to the time 
when the harmful consequences were discovered. 17 R. C. L., 763-775; 
37 C. J., 881-882; Bank v. McKinney,  209 N. C., 668, 184 S. E., 506; 
Gordon v. Fredle, 206 N .  C., 734, 175 S. E., 126;  Daniel v. Grizzard, 
117 N .  C., 105, 23 S. E., 93;  Blount v. Parker, 78 N .  C., 128; Sullivan 
2'. Stout,  120 N .  J. L., 304; 118 A. L. R., 211; E'chmidt v. Merchants 
Despatch Transportation Co., 270 N.  Y., 287, 104 A. L. R., 450. 

I n  his complaint the plaintiff alleged that  the negligence of defendant 
was ('continuing negligence in that  it created or maintained a nuisance." 
This view is not presented in  the brief, nor is i t  supported by the evi- 
dence. The only suggestion of nuisance in the complaint is with refer- 
ence to negligence. I t  was "negligence-born, and must, i n  the legal sense, 
make obeisance to its parentage," as was said by Beawell, J., in  Butler 
11. Light Co., 218 N. C., 116. The gravamen of the charge is negligence, 
not nuisance, and the proof is directed to a distinci; breach of duty a t  a 
particular time. The alleged wrongful act or  omission was the failure 
to give the plaintiff information a t  the time of tht: lease as to the pre- 
vious use of the property. The  cause of action accrued upon the breach 
of the obligation which the plaintiff alleges was imposed upon the defend- 
ant  by virtue of its relationship to the property and to the plaintiff, and 
the statute of limitations began to run a t  that  time. 

Any action ~ inde r  the provisions of chapter 2, Public Laws 1923, rela- 
t i r e  to sanitation, would also be barred by the statute of limitations. 

I t  was urged by the defendant that  the evidence was insufficient to 
show that  the alleged negligent act or omission on the par t  of the defend- 
ant  was the proximate cause of the injury complained of, in view of the 
twtimony that  plaintiff, prior to the lease, had inaci i r e  tubercular infec- 
tion, and the absence of substantial evidence as to the source of his 
present infection. I t  was pointed out that  the case of MacRae v. Cnem- 
ployment Corn., 217 N. C., 769, which arose under the Workmen's Com- 
pmsation Act, has no application to the facts here in evidence. How- 
ever, we deem it unnecessary to determine this question, as we conclude 
that  the motion for judgment of nonsuit was properly allowed. 

Judgment affirmed. 
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CHARLES P. LINEBERRY v. TOWN O F  MEBANE. 

(Filed 5 March, 1941.) 

1. Master and Servant 9 39a- 

An infant employee is bound by the terms of the Korth Carolina Work- 
men's Compensation Act regardless of his age. Secs. 4, 6, ch. 120, Public 
L a m  of 1929. 

2. Master and Servant # 45- 
For the purpose of filing and prosecuting claim for compensation, an 

injured employee is s u i  jrlrix at the age of eighteen. 

The limitation of time for filing claim under the Workmen's Compensa- 
tion Act, sec. 24. ch. 120, Public Laws of 1929, is tolled as to an employee 
under eighteen years of age who is without guardian or other legal repre- 
sentative until he arrives a t  the age of eighteen, the common lam rule as 
to disability of infants not haring been modified in this respect by the 
Compensation Act. 

PETITION to rehear. Original opinion reported in 218 N. C., 737. 

L o n g ,  L o n g  d B a r r e t f  for p l n i n f i f l ,  appel lant .  
Thos. P. ( ' n r t r r  a n d  J u n e  -4. C r u m y l e r  for  d e f e n d a n f ,  appellee.  

BARNHILL, J. Claimant mas born 7 July,  1921. H e  was injured 
31 Xay,  1938. H e  was 18 years of age 7 July,  1939, and filed claim 
on 24 July,  1939. Thus it appears that the statement in the original 
opinion "that more than 12 months expired after claimant became 18 
years of age before claim was filed" was due to a miscalculation of time. 
This being true, i t  becomes necessary to determine whether the limitation 
of time provided in the Workmen's Compensation ,let (sec. 24, ch. 120, 
Public Laws 1929) for filing claim thereunder is tolled in behalf of a 
person under 18 years of age who is without guardian or other legal 
representative. 

At common law an infant was under disability and without legal 
capacity to contract or to act in his own name in asserting a right in any 
legal proceeding. H e  could neither sue nor defend a sui t  in his own 
name. So long as he was without guardian limitations of time were 
tolled during the continuance of the disability. This common law rule 
still prevails in this State, except as it may have been modified by 
statute. 

T o  what extent, if any, is this common law rule, as to the disability 
of infants, modified by the Workmen's Compensation Act?  The answer 
to this question answers the question posed by this appeal. 

9-219 



258 I N  T H E  S U P R E M E  COURT. [a19 

F o r  the purpose of becoming bound by the Workmen's Compensation 
Alct the disability of an  infant of whatever age is removed. The term 
( I  employee" is defined to mean "every person engaged in an  employment 

under any appointment of hire or apprenticeship, express or implied, 
oral or written, including aliens and also including minors, whether 
lawfully or unlawfully employed." Every employee is presumed to have 
accepted the provisions of the act, see. 4, and is bound thereby unless he 
has given notice of nonacceptance, see. 5, or is otherwise excluded by the 
terms of the act. 

Whenever payment is made to any person 18 years of age or over the 
written receipt of such person acquits the employer. When the em- 
ployee is under 18 years of age and the amount to be received does not 
clxceed $300.00 his father, mother or natural guardian is authorized to 
receive and receipt for the money and to acquit the employer. When- 
ever the amount received for compensation exceeds $300.00 i t  must be 
made to some person or corporation appointed by the Superior Court 
as a guardian and the receipt of such guardian ,icquits the employer. 
Sec. 47, see, however, see. 7, ch. 2i4,  Public Laws 1931. 

The guardian, trustee or committee of an  employee who is mentally 
iliconipetent or is under 18 years of age a t  the time when any right or 
privilege accrues to him under this act, may, in behalf of such employee, 
exercise such right or privilege. Sec. 48. 

Sec. 49 is applicable only to  the mentally incompetent and the minor 
dependent. 

These sections (other than see. 49) are enabling provisions in dero- 
gation of the common law rule. The common law, to the extent therein 
provided, is modified. Except as so modified it still prevails. 

N o  provision is made in respect to the filing of a claim by an  infant 
under 18 years of age other than that  contained in see. 48. This section 
is a mere declaration of the common law rule. I f  I he employee is under 
18 years of age his claim may be filed and prosecuted by his guardian. 

to him, he is under the disability of infancy. I f  he has no guardian 
he is without capacity to file or prosecute his claim or by his receipt to 
acquit his employer until he arrives a t  the age of 15. 

I t  follows that  the limitation of time, as provided by see. 24, as against 
an employee under 18 years of age, begins to run  at the time of the 
accident if there is a guardian, and, if not, then upon appointment of a 
guardian or on his 18th birthday, whichever shall first occur. 

I t  would create an anomalous situation to hold that  a claimant who 
is without capacity to receive and receipt for compensation or to assert 
his right must nevertheless present his claim or Forever thereafter be 
barred from so doing. Such an interpretation would be as ulljust to the 
employer as to the employee. 
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W e  conclude, therefore, t h a t :  ( 1 )  a n  in fan t  employee is bound by  the 
terms of the  act without regard to  his  a g e ;  ( 2 )  fo r  the  purpose of filing 
and  prosecuting a claim f o r  compensation a n  injured employee is sui jur is  
a t  the  age of 1 8 ;  and ( 3 )  the l imitat ion of t ime provided by  sec. 24, a s  
against a n  employee under  1 8  years  of age, who is without guard ian  or  
other legal representatire, is tolled unt i l  he  arrives a t  the  age of 18. 

T h e  claimant  filed his claim i n  a p t  time. I n  dismissing it  the  com- 
mission acted upon a n  erroneous interpretat ion of the  law. T h e  claim 
should be heard upon i ts  merits.  

Pet i t ion allowed. 

PACE C.  KEEL, J. W. KEEL A N D  FRANCES C.  KEEL r. PEOPLES BANK 
& TRUST COJfPBNP, ~ D ~ I I N I S T R A T O R  O F  THE ESTATE O F  BETTIE 
BAILEY, DECEASED, A K D  \Iv. A. WEATHERSBY, SHERIFF OF WILSON 
COUSTY. 

(Filed 5 March, 1941.) 

1. Execution § 11: Judgments 5 -Facts found held suffcient to support 
decree dissolving temporary order restraining execution. 

In this action to restrain execution, the court found that in a former 
action between the parties or their privies it was determined that defend- 
:mt's judgment had priority orer  the deed of trust under which plaintiffs' 
clilim, t11;it plaintiffs had failed to show any other property subject to the 
lien of t l ~ ~  judgment which might he properly sold to satisfy the jndgment. 
and that the action was not prosecuted in good faith. H e l d :  The facth 
fount1 wl)port the court's conclusion that the findings constitute a complete 
drterminntion of the entire controversy :lnd entitle tlcfendant to dissoln- 
ti011 of the temporary restraining order. 

2. Appeal and Error # 40a- 
Where there is no objection to any of tlie f i~~dings of fact made by the 

court they will he presnmeil correct, and where the facts found support 
the judgment, appellant's sole exception to tlie signing of the judgment 
cnnnot be sustained. 

APPEAL by plaintiffs f r o m  B u r r ~ r y ,  d., a t  November Term,  1940, of 
WILSON. -1ffirmed. 

C'hos. ('. Pierce  a n d  R e e l  & K e e l  for  p la in f i f f s ,  appel lants .  
Adorns & S p m i l l  for  d e f e n d u n f s ,  nppellees.  

DEVIN, J. Plaintiff P a g e  C. Keel instituted his  action against defend- 
a n t  bank as administrator  of the estate of Bettie Bailey, deceased, and 
the sheriff of Wilson County, f o r  the purpose of restraining the sale of 
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certain land under execution. Pending the hearing J. W. Keel and 
Frances C. Keel, a t  their request, were made parties plaintiff. This 
action concerns the same subject matter and s~tbstantially the same 
parties as in the case of Keel v. Bailey, 214 N .  C., 159, 198 S. E., 654. 
The defendant bank succeeded Willie Bailey as administrator of the 
(.state of Bettie Bailey, and the defendant sheriff is the successor in office 
of the sheriff named in the former suit. The additional parties plaintiff 
derive their title as tenants for life from the same source as the plaintiff 
Page C. Keel, who owns the remainder in fee in the land in question. 
I t  was held in the former suit that  the lien of the judgment, under which 
ihe execution sought to be restrained was issued, was superior to the 
deed of trust under which r~laintiffs claim. I n  this action the former 
judgment was pleaded as res judicata. Temporitry restraining order 
was issued, but upon the hearing the restraining order was dissolved. 
The court below found the facts, and, upon those facts, adjudged that  
the decision in the former suit was ws izrdicafa.  and that  defendants 
were entitled to proceed to enforce the judgment in favor of the estate of 
Bettie Bailey. 

The plaintiffs made no objection to any of the findings of fact made 
by the court below, and only excepted to the signing of the judgment. 
The facts found by the judge who heard the malter fully support his 
c.onclusions and judgment. These findings establi,jhed the fact that  all 
the matters and things alleged in the complaint hrlve been fully adjudi- 
cated in the action entitled "Page C. Keel z,. Willie Bailey, Adminis- 
trator of Estate of Bettie Bailey," and that  the same questions concern- 
ing the same subject matter, by substantially the s a k e  parties, were 
here sought to be relitigated, and that the additional parties plaintiff 
were in privity with the original plaintiff, not only in estate, but by 
agreement. 

The judge below further found, upon consideralion of matters trans- 
piring in his court, which are fully set out, that  this action was not being 
prosecuted in good fa i th ;  that  the judgment referred to has not been 
satisfied; and that  the judgment debtor has no other property to which 
the judgment can attach, except the Dawes tract owned by plaintiffs; 
and that  plaintiffs have failed to show any other property subject to the 
lien of the judgment. 

Predicated upon these findings, i t  was adjudged! that  the restraining 
order be dismissed; that  the judgment was a valid lien on the plaintiffs' 
land, and that the administrator had suffered damage in the sum of 
$18.20. The court further adjudged that  the facts found constituted a 
determination of the entire controversy, which war: for the sole purpose 
of restraining the sale under execution, and the ,action was thereupon 
dismissed a t  the cost of the plaintiffs. 
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There was no objection to any of the findings of fact made by the 
court below, and they are presumed to be correct. V'enfz v. Land Co., 
193 S. C., 32, 135 S. E., 480; P n ~ i f h  I > .  Mineral Po., 217 N. C., 346, 
8 S. E. (2d) ,  225; Rosser 1 % .  ,lfctfthezi,s, 217 S. C'., 132, 6 S. E. (2d),  
849. The facts found support the judgment. The only exception was 
to the signing of the judgment. Query  1,. Ins .  ('o., 218 N. C., 386. No 
error appears on the face of the record. 

The judgment is 
Affirmed. 

I,OTTISE WII,SOS, BY EIFR XEXT FRIETD. SE1.T. DALTOX. v. E. H. POSEY, 
TRA~ISG is11 DOIYG RT-SIXESS AS I',\I~K\I'AY CLEANERS AXD LAT'K- 
DRY. 

(Filed 5 March, 1941.) 

Railment 3 
Wlierc~ plaintiff alleges a hailment for hire on the part of defendant 

dry c.lc:ining company in accepting plaintiff's coat to be cleaned, and 
tlefendant's failure to return the coat, but the con~plaint fails to contain 
a snfficient allegation of special clamages, plaintiff's recovery should be 
confined to the fair ~nar lx t  wlue of the coat as of the date it was deliv- 
ered to defendant. 

,IPFE.~L b~ plaintiff from =Lrmafrong, .J., at August Term, 1940, of 
I 3 r x c o ~ r u ~ .  Affirmed. 

Plaintiff delivered to the defendant a winter coat to be cleaned. The 
coat was lost and never returned. Plaintiff instituted this action in 
the county court of Duncombe County to recover damages, alleging the 
value of the coat to be $22.50, and alleging, further, inconvenience, loss 
of time from school and the like. 

,It the trial in the county court, defendant requested, in writing, 
special instruction as follows: "That in no event would the jury be 
authorized to answer the issue in an amount exceeding the fa i r  market 
ralue of the coat a s  of the date the same was delivered to the defendant, 
and the court charges the J u r y  that in no event could the J u r y  award 
the plaintiff an amount exceeding $22.50." 

The court declined to give this instruction but gave certain other 
i~istructions which ~vould permit a larger recovery. There was a rerdict 
and judgment for the plaintiff in the sum of $70.00. Defendant ap- 
pealed assigning error. 

When the cause came on to be heard in the court below the judge 
kustained, among others, defendant's assignment of error directed to the 
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refusal of the  court to  give t h e  tendered prayer  f o r  instruction, a n d  
ordered a new trial.  Plaint i f f  excepted and  appealed. 

D o n  C. Y o u n g  for plaint i f f ,  appel lan f. 
Jones ,  W a r d  d Jones  for de fendan t ,  appellee.  

PER CURIAM. Plaintiff alleges a bailment f o r  hire, a n d  there is n o  
sufficient allegation of special damage. T h e  fa i lu re  of t h e  judge of t h e  
county court  to  instruct the  j u r y  on  the measure of damages as prayed 
by the  defendant was prejudicial  e r ror  and  the court  below properly 
so held. 

T h e  judgment  below is 
Affirmed. 

GREENLEE KICHOLS v. ARTHUR YORK AND WIFE, VIRGINIA YORK. 

(Filed 19 March, 1941.) 

1. Husband and Wife §$ 4c, 4d- 
A married woman who has been abandoned by her husband is a free 

trader, Michie's Code, 2530; Art. X, see. 6, X. C. Constitution, and she may 
execute a ralid conveyance of her lands without his joinder. 

2. Adveme Possession 9 9a- 

A11 instrument constitutes color of title if it purports to be a conveyance 
of the title, even though i t  be defective or void. 

3. S a m e w h e r e  wife has been abandoned, her deed constitutes color of 
title. 

The evidence tended to show that plaintiff, the onner  of the locus in quo, 
left the State and abandoned his wife and children, that  thereafter a tax 
lien on the locus i?r quo was foreclosed and deed was made by the com- 
missioner to plaintiff's attorney, who, by direction of plaintiff, executed a 
quitclaim deed to plaintiff's youngest child. That some 13 years prior to 
the institution of the action, relying upon the belief that  the husband was 
dead, the wife executed quitclaim deed and the other children executed 
deed to the youngest child, and that the following day the youngest child 
and her husband executed deed of trust upon the property in which she 
represented that her father was dead and that she had title. Defendants 
claim title a s  grantee from the purchaser a t  the foreclosure sale of the 
deed of trust. Hcld: The tax deed and the deeds Of the wife and the 
other children to the youngest child constituted color of title, and defend- 
ants' e~ idence  that the youngest child went into possession under such 
color of title and remained in possession for a peri'ld in excess of 7 years 
is sufficient to take the case to the jury upon defendants' contention that 
they had acquired title to the locus in quo by adverse possession under 
color of title, C. S., 428, and the verdict of the jury under correct instruc- 
tions from the court is determinative of the question. 
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4. Adverse Possession § 7- 
The grantee of the purchaser a t  the foreclosure of the deed of trust on 

the land is entitled to tack the possession of the trustor, there being no 
interruption in favor of the true title. and the grantee's possession relates 
hack to the original entry by the trustor and the color of title under which 
it  was made. 

3. Adverse Possession 3 4f-Under facts of this case possession of child 
was hostile to  father's title. 

The evidence tended to show that plaintiff, the owner of the locus i n  quo, 
left the State and abandoned his wife and children, that thereafter the 
tax lien oli the property was foreclosed and dew1 made by the commis- 
sionrr to plaintiff's attor~ley. that by plaintiff's direction the attorney 
executed quitclaim deed to plaintiff's yotingest child, and that thereafter 
plaintiff's wife and other children, relying upon the helief thnt plaintiff 
was dead, executed deed to the yotingest child, who esecnted a deed of 
trust on the property in which she rtkpresentrd that her father was dead 
:~nd  that she had title. r)efentlilnts claim under foreclosure of the deed 
of trust. H e l d :  The possession of the youngest child was under color of 
title, and upon the facts of this casc, was adrerse to [>laintiff, her father, 
and defentlt~nts, claiming under the child, are  not estopped to claim title 
hy adverse possession as  against the father in the father's :~ction in eject- 
ment. 

6. Estoppel a %Doctrine of estoppel b y  af ter  acquired title held inappli- 
cable to  this case. 

The evidence tended to show that plnintiff, the owner of the locus irr q u o ,  
left the State and abandoned his wife and children. thnt thereafter tax 
lien on the property was foreclosed and deed made by the commissioner 
to plaintiff's attornry, and that by plaintiff's direction the attorney ese- 
cnted quitclaim deed to plaintiff's youngest child. Thereafter plaintiff's 
wife and other children, relying upon the assumption that plaintiff was 
dead, conveyed to the youngest child, who executed a deed of trust on the 
property. Defendants claim under foreclosure of the deed of trust. H c l d :  
Ilefendants are not estopped to assert the title of the you~igest child a s  
against the plaintiff. 

7. n i a l  # 32- 
If a party desires a fuller or more particlilar charge upon a snbordinate 

or col1ater:ll feature of thr  case he must aptly tender reqnest therefor. 

,IPPEAL by plaintiff f r o m  drms f rony ,  J., a t  September Term,  1940, of 
BUNCUMBE. K o  error .  

This was a n  action in ejectment f o r  the recovery of the possession of 
certain real estate described i n  the complaint as  130 P i n e  Street,  Aslie- 

ville, N. C. I t  was commenced by the issuance of summons on 1 7  J u l y ,  
1940, which was personally served upon the  defendants on 2 i  J u l y ,  1940, 

and was heard before his  Honor,  F r a n k  M. Arnistrong, and  a jury, a t  the 

September Term,  1940, of the Superior  Cour t  of Buncombe County. 

T h e  defendants entered a plea of adverse possession under  color of tit le 

and  pleaded sole seizin and set u p  as  a defense to the  action the seven- 

year  s tatute  of limitations. 
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The facts: Counsel for both plaintiff and defendants stipulated that  
title to the land involved in this action was vested in B. J. Slexander 
under a trustee's deed dated 8 January,  1897, recorded in Book 104, a t  
p. 119, in the office of the register of deeds, and that  this is a common 
source of title. 

All the conveyances offered in evidence by defendants were duly re- 
corded. Plaintiff offered in evidence: (1 )  Deed dated 24 September, 
1901, from B. J. Alexander (unmarried) to Arthur Rogers and Greenlee 
Nichols for the land in controversy. (2 )  Deed from Arthur Rogers and 
wife to Greenlee Nichols, dated 3 October, 1903, for one-half interest in 
all lands embraced in the aforesaid Alexander (deed. (3 )  Deed from 
Greenlee Nichols and wife, Belle Nichols, to Arthur Rogers, dated 
3 October, 1903, conveying all the land embraced in the Alexander deed 
except the lot of land embraced in this controversy designated as 130 Pine 
Street in the City of Asheville, S. C .  

Greenlee Nichols, plaintiff, testified, in pa r t :  "I am 62 years old. I 
was born in Madison County;  I married Belle Fonder. I bought the 
property from Mr. Alexander one day and moved into it with my wife 
and family the next d a y ;  I occupied the property as my home until 1913 
when I went to Chattanooga, Tennessee, to work; I left my  wife and 
children in possession of my property occupying it as our home; two of 
my  sons were under age but old enough to work and I let their earnings 
go towards the support of the family;  I sent money from time to time to 
pay taxes, doctors' bills for the children and other expenses. My wife 
and I never separated; we were never divorced; she continued in the 
possession of the property until her death in January,  1934. She and 
my  youngest daughter Gertrude Whitesides occupied the home after the 
other children left and until my  wife's death;  Gertrude married White- 
sides and she and her husband lived in the home with my wife and con- 
tinued to occupy it after her death. I never signed any papers about 
the property; never owed anybody anything on it and my  wife and 
family were never disturbed during my  wife's lifetime and not until 
N r .  York claimed the property last April or May. When I heard of 
his claim, I came to Asheville with Mr. Dixon, my attorney from Chatta- 
nooga, and met Mr. James S. Howell in Mr. Rec~tor's office and signed 
the lease which you hand me. (Plaintiff introduces lease dated May 11, 
1940, signed by himself as lessor and Hatt ie Robinson as lessee for the 
premises a t  #I30 Pine  Street in the City of Asheville, to take effect on 
J u n e  1, 1940, and end on May 31, 1941, a t  the r,lte of $2.50 per week, 
with privilege of renewal for another year at the rate of $3.00 per week.) 
(Cross-examination) I left here in 1913, and went to Chattanooga. I 
came home every two weeks during the first three years, and then didn't 
come back any more. The last time 1 was in Xslleville before this suit 



N. C.] S P R I N G  TERM,  1941. 265 

arose was in 1916. That  was 24 years ago. I did not attend my wife's 
funeral when she died and was buried in Asheville. I think I was sick. 
This lease agreement offered in evidence by my lawyers was signed by a 
colored woman named Hatt ie Robinson. At  the time I signed it she 
wasn't here. She was in Ohio. I had not seen her in 26 years. My 
lawyer told me I would have to get somebody in possession and I told 
Mr. Rector to write Hatt ie up in Ohio. The last time I had seen her 
was in 1914. The lease I offered in e~ idence  was signed by a woman 
living in Ohio whom I had not seen for 26 years. I know Mr. J. E. 
Rector. This deed from him and his wife, Kelle Rector, to my  daughter, 
Gertrude Thitesides, described this land by metes and bounds. Yes, the 
deed is dated Janua ry  12, 1927. I don't recollect now whether I author- 
ized Mr. Rector to rnake a deed to her for this property. Q. Did you 
authorize him to convey this property to your daughter by this deed 
dated January  12, 19272 Ans.: I said I wanted it made to my daughter. 
Q. I f  you told Mr. Rector that you wanted it made to your daughter, 
then you knew that  the title passed from you to your daughter 1 Ans. : 
I f  he got it straightened out. The Belle Xichols who made one of the 
deeds for this property to my daughter, Gertrude Nichols Whitesides, 
was my wife. Xlphonso Nichols, Joseph Sichols, William Nichols and 
Leita Xichols Fuller are my other children. I don't know whether 
Sylvia Kichols is the wife of my son Joseph Xichols. I didn't know he 
was married. The children's names that  you have read and my wife 
were the only members of my family. I don't know about their wives. 
I didn't come back from Tennessee any more after 1916. I married 
while I was down there. I heard my daughter say she borrowed money 
on the property. The house that  is on the property now is not the house 
that was there when I left North Carolina in 1913. It is a different 
house. I don't know anything about my daughter losing the house by 
the foreclosure of a mortgage which she gave on it. I have not lived 
in Korth Carolina since 1913, but I hare  a little common judgment about 
rents as I was born and raised here, and I think the rent of this house 
is worth about $2.50 per week. The lease which I signed to Hatt ie 
Robinson was written up  by Mr. Rector and I signed it in his office. 
Hatt ie was up  in Ohio at that  time and I hadn't talked to her in 26 
years. I left it  with Mr. Rector and told him to get somebody in the 
house. (Re-direct examination) I never heard of any claim by S. A. 
Lynch or J. E. Rector to my  property; never heard of any adverse claim 
by anybody until a short time ago, about March or April of this year. 
I did not marry until after my wife died." 

Gertrude Whitesides, a witness for plaintiff, testified, in pa r t :  "Green- 
lee Nichols is my fa ther ;  I was born a t  130 Pine  Street and lived there 
until Mr. York put me out in June, 1940. My mother lived in the house 
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and occupied it as her home continuously until her death on Janua ry  7, 
1934; nobody ever disturbed her possession; she and my father were not 
separated; they were never divorced; my  father visited us a few times 
after he went to Chattanooga; we heard from him from time to t ime; 
he sent us money. I married and my husband lived with me and my 
mother a t  130 Pine  Street;  I went irito possessio~ as one of my father's 
children and a member of his family;  and I occupied the place with my 
mother until her death and I continued in posi;ession until Mr. York 
put me out. (Cross-examination) I am familiar with the various deeds 
which were made to me and which were read to the jury a few minutes 
ago while you were examining my  father. I got a deed from my mother 
and another deed from Mr. Rector and wife and mother  from my broth- 
ers and sister. At that  time my  father had been gone from Korth  Caro- 
lina so long that  we all thought he was dead. All of the family was 
putting the title in me. I went to a concern in the Medical Building 
and borrowed $1,500.00 on the property, and I made payments for a while 
and I couldn't make the parments and they foreclosed the property. 
Then I rented it from the Consolidated. I knew the Consolidated 
bought it and afterwards I leased it from them. The paper you hand 
me and which is marked 'Defendant's Exhibit #I' for identification is my 
signature to one of the leases. The other marked 'Exhibit #2' is also 
my  signature. Mr. Connor, the Welfare Officer of Buncombe County, 
signed one of the leases for me and he paid the writ for  me for a while. 
After Mr. York bought the property I paid him rent. Finally suit was 
brought to put me out. I t  was before Mr.  Bramlett, Justice of the 
Peace. Mr. Rector was my  attorney in that  suit. A judgment was 
rendered to put me out of possession. When I gave the mortgage on 
the property I represented that  it was my property. My  father had 
been gone so long that  I thought he was dead and after getting the deeds 
from Mr. Rector and my brothers and sister and my mother, who is now 
dead, I gave the mortgage on the property. The  amount of the loan 
was $1,500.00. We remodeled the house. The photograph you show 
me is a picture of the new house. I couldn't say how long we got sup- 
port from the Welfare Department. My mother died on the 6th day of 
January ,  1934. I know that  my  husband and I riade affidavits that our 
father was dead a t  the time we got the loan from {he  Mortgage Company 
and the Company granted the loan after they got the affidavits and deeds 
from everybody. After the Consoliclated bought the property a t  fore- 
closure sale, they brought a suit against me and got judgment and officer 
John Garrison put me out then. They let me go back because I was sick. 
After I got back in I signed a new lease. The  loan which I got through 
the Federal Mortgage was to pay Mr. Thompscn, the Contractor, for 
remodeling the house. Thompson was paid after we got the loan. That  
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is what the loan was made for. Yes, I have a suit against X r .  York and 
his wife for $6,000 to recover damages because I was put out of the 
house under execution. I t  is here on the docket awaiting the outcome 
of this case. When I leased this property from Mr. York he gave me a 
copy of the lease agreement. H e  said it was the same kind of lease 
which I had previously signed with the Consolidated. After I lost the 
property by foreclosure I paid rent. I paid rent to the Consolidated 
until they sold it to Mr. York and then I paid it to him. (Re-direct 
examination). My mother, Belle Nichols, was never disturbed in her 
possession; she lived there in peaceable and quiet possession until her 
death on Janua ry  7, 1934; neither S. A. Lynch nor J. E. Rector ever 
had any possession of the property or claimed any ownership of it, and 
their quitclaim deeds were made without payment of any consideration." 

Arthur A. York, one of the defendants, testified in substance: "I pur- 
chased the property a t  130 Pine  Street from the Consolidated Realty 
Company; my deed is dated March 27, 1940, and is recorded in Book 
524, a t  page 446. I found Gertrude Whitesides and her two children 
in  possession; I demanded possession about the time I bought the prop- 
er ty ;  she told me her father was living and that  he owned the property; 
she referred me to her attorney, James S. Howell; she afterwards signed 
a lease dated April 2, 1940; I brought ejectment suit against her before 
J. H .  Bramlett, J. P." 

John Garrison testified : "I am Deputy Sheriff; in 1935 or 1936, under 
an execution issued out of the General County Court pursuant to a judg- 
ment of that  court dated December, 1932, I put Gertrude TT'hitesides out 
of possession, and the Consolidated Realty Company into possession; I 
could not remove her from the property under previous executions issued 
on that  judgment on account of illness in the family." 

The defendants, over objection and exception of the plaintiff, offered 
in evidence the following records : 

1. Commissioner's deed from Charles G. Lee, Commissioner, to S. A. 
Lynch, dated 1 November, 1911, registered on 1 Sovember, 1911, in 
Book 172, page 549, office of the register of deeds of Buncombe County. 
I t  was stipulated that  this deed covered the lands in controversy in this 
action, together with certain additional tracts. 

2. Quitclaim deed from S. A. Lynch to James E. Rector and wife, 
Sell ie  H .  Rector, dated 22 December, 1926, registered on 22 December, 
1926, in Book, 370. page 255, office of the register of deeds for Buncombe 
County. I t  was stipulated that  the foregoing deed corered the lot in 
controrersy in this action, together with certain additional lots. 

3. Quitclaim deed from J .  E. Rector and wife, Nellie H. Rector, to 
Gertrude Nichols Whitesides, dated 12 January ,  1927, and registered 
12 January ,  1927, in Book 370, page 254, office of the register of deeds 
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for Buncombe County. I t  was admitted that this deed described the lot 
involved in this action. 

4. A quitclaim deed, dated 11 July, 1927, from Belle Nichols to Ger- 
trude Nichols Whitesides, conveying the land in controversy in fee 
simple. 

5.  A deed from dlphonso Nichols and others,, children of plaintiff, 
to Gertrude Nichols Whitesides, dated 18 May, 1'327, conveying the land 
in controversy in fee simple. I n  the deed is the following: "That, 
whereas, the party of the second part and the parties of the first part 
are the sole heirs and survivors of Greenlee Nichols," etc. 

6. Deed of trust from Gertrude Whitesides and husband, Nelson 
Whitesides, to Central Bank & Trust Company, 'Trustee, dated 12 July, 
1927, and registered 12 July, 1927, in Book of Deeds of Trust 260, page 
106, consideration $1,500.00. I t  was agreed that this deed of trust con- 
veyed the lot in controversy in this action. 

7. Deed from Asheville Safe Deposit Corporation, Successor Trustee 
to Consolidated Realty Corporation, dated 6 October, 1932. 

8. Deed from Consolidated Realty Corporation to Arthur A. York 
and wife, Virginia York, dated 27 March, 1940, registered in Book of 
Deeds 534, page 446, which deed conveyed to defendants the lot at  #I30 
Pine Street, being the same involved in this action. 

9. The original summons, complaint, default judgment, in an action 
instituted in the General County Court of Buncombe County by Con- 
solidated Realty Corporation against Gertrude Whitesides and husband, 
Nelson Whitesides, said judgment being dated December, 1932, and 
adjudging that Gertrude Whitesides and husband, Nelson Whitesides, 
are in the wrongful possession of said property, and the title and right 
of possession of said property is in Consolidated Realty Corporation. 

10. The leases executed from Gertrude Whitesides to Consolidated 
Realty Corporation and Arthur York, respectively, being the same re- 
ferred to in the testimony of Gertrude Whitesides page 15 of this record, 
to wit, leases dated 9 May, 1934, and 16 February, 1938, to Consoli- 
dated, and lease dated 2 April, 1940, to Arthur A. York and Company, 

The issue submitted to the jury (by consent) was as follows: "Have 
the defendants, Arthur York and wife, Virginia York, and those 
under whom they claim, been in the adverse possession of the property 
described in the complaint under known and visible lines and boundaries 
and under colorable title for seven years or more next prior to the insti- 
tution of this action, as alleged in the answer?" The jury answered 
"Yes." 

The court below rendered judgment on the verdict. The plaintiff 
made numerous exceptions and assignments of error and appealed to 
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the Supreme Court. The material ones and necessary facts will be set 
forth in the opinion. 

D i x o n  & Dixon ,  of Chat tanooga,  Tenn. ,  and J a m e s  8. Howell  and 
J a m e s  E. Rec tor  for plaintif f .  

Johnson  & Uzzel l  for defendants .  

CLARXSOK, J. The question involved: I s  the seven-year statute of 
limitations, pleaded by the defendants in their answer, available to them 
as a defense? We think so. 

Two contentions were made by plaintiff's counsel in the trial court: 
( 1 )  That  the deeds offered in evidence by defendants were not sufficient 
to constitute color of t i t le;  (2)  that  a wife cannot establish title to her 
husband's real estate by adverse possession. Neither contention can be 
sustained on the record. 

S. C. Code, 1939 (Michie), sec. 428, is as follows: "When a person 
or those under whom he claims is and has been in possession of any real 
property, under known and visible lines and boundaries and under color- 
able title, for seven years, no entry shall be made or action sustained 
against such possessor by a person having any right or title to the same, 
except during the seven years next after his right or title has descended 
or accrued, who in default of suing within that  time shall be excluded 
from any claim thereafter made; and such possession, so held, is a per- 
petual bar against all persons not under disability." 

We think, under the facts and circumstances of this case, that  it  is 
unnecessary to consider the 20-year adverse possession, under secs. 430 
and 433, supra.  

I t  is contended by plaintiff that  the possession of plaintiff's wife, 
Belle Nichols, or his daughter, Gertrude Whitesides, was not adverse to 
him. We cannot so hold on this record, and the jury decided to the 
contrary under competent evidence and a charge of the court below free 
from error. The plaintiff testified that  he left his wife and children in 
1913 and went to Chattanooga, Tenn. That  his wife died in January,  
1934, in Asheville, N.  C., and he did not attend her funeral. That  they 
were never legally separated or divorced. That  after leaving in 1913 
he came home every two weeks the first three years. The  last time he 
was in Asheville before the suit was brought was in 1916-24 years. J. E. 
Rector had a tax title deed to the property and he and his wife deeded 
i t  to plaintiff's daughter, Gertrude Whitesides, on 12 January,  1927. 
Plaintiff testified: "Q. Did you authorize him to convey this property 
to your daughter by this deed dated Janua ry  12, 19272 Ans.: I said 
I wanted i t  made to my daughter." Plaintiff never paid the taxes and 
the land was sold for taxes in 1909. He never supported his wife, but 
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abandoned her. H i s  wife and his children in 1927 made deeds to 
Gertrude Whitesides, the other child, who in turn borrowed money to 
build on the land. I t  was foreclosed and defendant claims adverse 
possession to the locus in quo for seven years and more, through con- 
veyances. Gertrude Whitesides leased the property after i t  was fore- 
closed from the purchaser and afterwards under court proceedings a 
judgment dispossessing her was rendered, from which she never appealed. 

N. C. Code, supra, sec. 2530, is as follows: "Every woman whose 
husband abandons her, or maliciously turns her out of doors, shall be 
deemed a free trader, so f a r  as to be competent to contract and be con- 
tracted with, and to bind her separate property, but the liability of her 
husband for her reasonable support shall not thereby be impaired. She 
may also convey her personal estate and her real estate without the 
assent of her husband." 

Abandonment of the wife by the husband is ldl-kient for her to exc- 
cute a valid conveyance of her lands without his; joinder. 

I n  Keys  v. Tuten ,  199 N .  C., 368 (370)) we find: "The validity of 
C. S., 2530, notwithstanding the provisions of section 6 of Article X 
of the Constitution, has been sustained by the decisions of this Court, 
upon the ground, as stated by Faircloth, C. J., in Hall v. Walker ,  118 
N .  C., 377, 24 S. E., 6, that  (there is no constitutional inhibition upon 
the power of the Legislature to declare where and how the wife may 
become a free trader. Article X, section 6, was not intended to disable, 
but to protect her.' I n  Bachelor 2;. h'orris, 166 N. C., 506, i t  is said:  
'The constitutionality of the statute authorizing a married woman to 
execute a valid conveyance of real property without the joinder of her 
husband, when she has been abandoned by her husband, has been sus- 
tained in several decisions of this Court. Hali' v. Walker ,  118 N .  C., 
377, 24 S. E., 6 ;  Brown 2%. Brown, 121 N .  C., 8, 27 S. E., 998; Finger 
v. H u n f e r ,  130 K. C., 531, 41 S. E., 890.' See, also, Vandiford 21. 

I lumphrey ,  139 N .  C., 65." Pardon o. Paschal, 142 S. C., 538; Hnn-  
cock v. Dacis, 179 N .  C., 282 (284) ; Whi t t en  z l .  Pence, 188 N .  C., 298 
(302-3). 

I n  Locklear v. Savage, 159 K. C., 236 (237-8), i t  is written: "What 
is adverse possession within the meaning of the law has been well settled 
hy our dccisions. I t  consists in actual possession, with an intent to hold 
solely for the possessor to the exclusion of others, and is denoted by the 
exercise of acts of dominion over the land, in r iaking the ordinary use 
and taking the ordinary profits of which i t  is susceptible in its present 
state, such acts to be so repeated as to show that  they are done in the 
character of owner, in opposition to right or claim of any other person, 
and not merely as an occasional trespasser. 1-t must be decided and 
notorious as the nature of the land will permit, affording unequivocal 



N. C.] SPRING TERM, 1941. 271 

indication to all persons that  he is exercising there011 the dominion of 
owner," citing many authorities. Owens v. Lumber  Co., 210 N .  C., 504; 
Stephens u. Clark,  211 N.  C., 84 (89 ) ;  Berry  v. Coppersmith, 212 
N. C., 50. 

I n  Alszcorth v. Cedar MrorLs, 172 N .  C., 17  (23), i t  is stated : ('Color- 
able title, then, in appearance is title, but i n  fact is not, or may not be, 
any title a t  all. I t  is immaterial whether the conveyance actually passes 
the title to property, for that is not the inquiry. Does i t  appear to do 
so, is the test; and any claim asserted under the provisions of such a 
conveyance is a claim under color of title, and will draw the protection 
of the statute of limitations to the possession of the grantee if the other 
requisites are present. Diclcerls 1 , .  Barnes, 79 N .  C., 490. 'A deed, 
though it be defective, will constitute color of title.' So  the rule is 
broadly stated in a very large number of decisions that  a deed purporting 
to convey the land in contrwersy will give color of title to a possession 
taken under it, even though it be void. And a deed void for matters - 
dehors the instrument will constitute color of title, provided i t  purports 
to convey the land in controversy. 1 Cyc., 1085-1087." S e a l  u. rYelson, 
117 K. C., 393 (405) ; Dorman v. Goodman, 213 N .  C., 406 (413). 

The court below charged the ju ry :  "Adverse possession may be said to 
be based on distinct elements, though when considered they are in some - 
respects interlocking or overlapping, and those elements are as follows: 
( I )  Actual possession, (2 )  open and notorious possession, ( 3 )  continuous 
possession, (4)  exclusive possession, (5 )  hostile possession, and (6 )  under 
the evidence and pleadings in this case, under color of title, and ( 7 )  
under known and visible lines and boundaries. Taking ur, these differ- - - 
ent elements, in order that  you may understand what we mean by adverse 
possession." 

I n  T'nnderbilt E .  Chapman,  172 N .  C., 809 (812), it  is sa id :  "When 
the continuity and identity of possession is established between a subse- 
quent and next preceding and prior occupant, shutting out all oppor- 
tunity of interruption in favor of the true title, in such case the claimant 
or subsequent holder may, in connection with his own, avail himself of 
the adrerse occupation of his predecessors and refer the same to the 
original entry and the color of title under which it was made." 

I n  detail the court defined accurately each element, citing authorities 
from this Court. The court, with minuteness, gave the contentions on 
each side, and charged: "So, this case finally resolves itself to certain 
questions of fact for you to determine, then apply the law to i t  as given 
to you by the court and say what the truth is. That  is what the word 
'verdict' means-to speak the truth. . . So, in this case, the court 
charges you that  if the defendants have satisfied you by the greater 
weight of the evidence that they and those under whom they claim, went 
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into possession of the lands in question under color of title, as heretofore 
defined to you by the court, and such possession was actual, open and 
notorious and continuous, exclusive and hostile, under known and visible 
lines and boundaries. in accordance with the definitions of the court 
which the court has previously given to you, and that  such possession 
continued for a period of a t  least seven years, then the court charges 
you that  would constitute adverse possession, uncer Consolidated Stat-  
utes, sec. 428, which the court read and explainecl to you. I f  you find 
those to be the facts, by the greater weight of the evidence, you will 
answer the issue 'Yes.' . . . I f  you fail to so find, that  is, if the 
defendants have failed to so satisfy you, the burden being on them, it will 
be your duty to answer the issue 'No.' " 

W e  see no estoppel, as contended by plaintiff, i n  the purchase of the 
land by the daughter, Gertrude Whitesides. "I said I wanted i t  made 
to my  daughter.'' The wife, having been abandoned by her husband, 
had a right to convey it to Gertrude Whitesides. 

Plaintiff contended that  "The ruling of the trial court that C. S., 428, 
the seven-year statute of limitations, could in any event apply as a bar 
to plaintiff's action, and insists that  if any such statute-applies, i t  is 
C. S., 433, the twenty-year statute of limitations; and challenges also 
the sufficiency of the charge of the court to measure up  to the require- 
ments of C. s., 564." We cannot so hold. 

In  Pardon v. Paschal, 142 N. C., 538 (539), i t  is said:  '(The only 
exception presented in the brief of the appellant is that  there is no 
sufficient evidence of abandonment, and that  the judge should have so 
instructed the jury. I t  nowhere appears in the record that  the plaintiff 
requested the court so to charge, or that the plaintiff handed u p  any 
prayer for instructions to  the jury. He cannot be heard, therefore, to  
raise that  question by motion to ~ e t  aside the verdict. 'If he is silent 
when he should speak, he ought not to be heard when he should be 
silent.' Boon u. Murphy,  108 N .  C., 187, and cases cited. I f  i t  is any 
satisfaction to the plaintiff to know it, we will state that  an examina- 
tion of the record discloses ample evidence to jusiify the court in sub- 
mitting the matter to the jury." 

The court below charged iarefully the law applicable to the facts on 
every aspect of the case. 

We see no merit in the other exceptions and assignments of error 
made by plaintiff. The plaintiff's brief, with authorities cited, is per- 
suasive, but not convincing nor applicable. 

F o r  the reasons given, we find 
N o  error. 



N. C . ]  SPRING TERM, 1941. 273 

WATT JUSTICE, ADMINISTRATOR OF WAYNE JUSTICE, DECEASED, v. SOUTH- 
ERN RAILWAY COMPANY, E. 0. MOOSE, B. L. PUGH, W. E. WIN- 
CHESTER, AND U. G.  McGALLIARD. 

(Filed 19 March, 1941.) 

1. Trial § 22b- 
Upon demurrer to the evidence, the evidence must be considered in the 

light most favorable to plaintiff. C. S., 567. 

2. Railroads 8 1-When there is no evidence a s  t o  how long intestate had 
been prone on t rack when stluck, doctrine of last clear chance is 
inapplicable. 

Plaintiff's evidence tended to show that  his intestate was prone on the 
track when struck by defendant's train, that the accident occurred on a 
clear day, that the place of the accident could hare been seen 200 or 300 
yards from the engine of the approaching train, and that the train could 
hare been stopped in 150 to 200 feet. Held: In the absence of evidence 
that intestate was prone on the track for a sufficient length of time for 
him to hare been seen by the engineer in time to have stopped the train 
before striking him, the doctrine of last clear chance is inapplicable. 

3. Same- 
When from the evidence it is just as  probable that intestate staggered 

into the side of the moving train a s  it  is that he was prone on the track 
for a sufficient length of time for the engineer to have seen him and 
stopped the train before striking him, plaintiff is not entitled to recover 
on the doctrine of last clear chance, since the burden is on plaintiff to 
do more than balance probabilities. 

4. Same- 
Testimony of a witness that about three minutes before the train came, 

he looked down the track and did not see anyone on the track, that  he 
could hare seen anyone standing on the track but, because of the grade, 
could not have seen anyone prone on the track, is no evidence that intes- 
tate was prone on the track a t  that time. 

5. Sam- 
Expert testimony that intestate was prone on the track a t  the time he 

was struck by defendant's train is no evidence that  intestate was prone 
on the track for  a sufficient length of time before he was struck for the 
engineer to have seen him and stopped the train before striking him. 

DEVIN, J., dissenting. 
CLARKSOX and SEAWELL, JJ., concur in diksent. 

APPEAL by defendants f rom Xet t l e s ,  J., a t  December Term, 1940, of 

BUNCOMBE. 
This  is a n  action against the Southern Rai lway  Company and  i ts  

employees f o r  the wrongful death of the  plaintiff's intestate alleged t o  

have been caused by  the  negligent fai lure  of the defendants to  avail 

themselves of t h e  last  clear chance to  avoid running  a t ra in  over and 
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fatally injuring the plaintiff's intestate while down helpless on the track 
of the defendant company. The action was instituted in the general 
county court of Buncombe County and there tried upon the issues of 
negligence, contributory negligence, last clear chance, and damage. All 
of the issues, except the second relating to contributory negligence, were 
answered in favor of the plaintiff, and from judgment predicated upon 
the verdict, the defendants appealed to the Superior Court of Buncombe 
County. I n  the Superior Court all of the assignments of error brought 
forward by the appellants were overruled and judgment was entered 
affirming the judgment of the county court. From this judgment the 
defendants appealed to the Supreme Court, assigning errors. 

1V. TI'. Cand le r  and  H a r k i n s ,  V a n  W i n k l e  d? W a l t o n  for p la in t i f f ,  
appellee.  

1V. T .  J o y n e r  and Jones ,  W a r d  & J o n e s  for  de f endan t s ,  appel lants .  

SCHEKCIC, J. The appellants assign as error the refusal of the trial 
court to allow their motion for judgment as in case of nonsuit lodged 
when the plaintiff had introduced his evidence and rested his case, and 
renewed when all of the evidence was in. C. S., 5 6 7 .  

When viewed in the light most favorable to the plaintiff, as it must 
be upon a demurrer thereto, the evidence tends to show that  the plain- 
tiff's intestate, while drunk, was upon the track of the defendant com- 
pany about 2% miles east of Canton, and that  ;he company's freight 
train, operated by the individual defendants, while going in a westerly 
direction from Asheville to Canton, ran over the plaintiff's intestate, 
thereby severing his right hand and crushing his left elbow, from which 
wounds he died; that  the intestate "mas lying wit'? one elbow and hand 
on the track when the train came along"; that  the track east of the 
place where the intestate was run  over is practic,dly straight for some 
distance and is down grade, that  the train of the defendant company 
was composed of two engines and 37 cars, some loaded and some un- 
loaded, and was running between 20 and 30 miles per hour and could 
have been stopped in 150 to 200 feet;  that  the place where the intestate 
was run over could be seen from down the track east 200 or 300 yards ;  
that  the train did not slow up or stop;  that  neither of the engineers nor 
other employees of the defendant company saw the intestate on the track. 

While there is evidence that  the intestate ('was lying with one elbow 
and hand on the track when the train came along," the evidence is silent 
as to how long the intestate had been in this posi5on when he was run  
over. I n  fact, the appellee in his brief states, in reference to the testi- 
mony of Dr .  Rich, by whom it was sought to show the position of the 
intestate when run over by the train, that "we point again to the  fact 
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that Dr. Rich did not undertake, in any part of his testimony or in any 
answer on direct or cross-examination, to say when or how long the 
deceased had been upon the track before the train which injured him 
came along." 

,Ilthough there is evidence tending to show that if he had been down 
on the track a sufficient l e n ~ t h  of time the intestate could have been 

L 

seen from the engine soon enough to have stopped the train and avoided 
running over him, there is no evidence as to how long he had been in 
that  position. When last seen by anyone the intestate was to the side of 
the track some 8 or 10 feet, in a drunken condition. It is just as reason- 
able and just as probable that  the intestate staggered into the side of 
the moving train as it came by him, as it is that he was prone and 
apparently helpless on the track before the train reached h im;  and the 
burden is upon the plaintiff to do something more than balance prob- 
abilities. 

As was said by Il'inborne, J., in l l l ~ r c r r  I - .  YOICPII, 218 X. C., 642, in 
the most recent utterance of this ("ourt upon the doctrine of the last 
clear chance when sought to be a p ~ h e d  in cases of this kind:  ". . . 
the burden is upon the plaintiff to show by proper evidence: (1) That  
a t  the time the iiljured party was struck by a train of defendant he was 
down, or in an apparcntly helpless condition on the track;  ( 2 )  that the 
engineer saw, or, by the exercise of ordinary care in keeping a proper 
lookout could have seen the injured party in such condition in time to 
have s t o p ~ ~ e d  the train before striking h im;  and ( 3 )  that the engineer 
failed to exercise such care, as the proximate result of which the injury 
occurred. ITpfon 1 % .  1:. R., slcprtr (128 S. C., 173, 38 S. E., 736) ; ('lrgg 
T. R. R., sliprcc (133 S. C'., 272, 43 S. E., 826) ; Henderson 7'. R. R., 
159 PIT. C., 581, 75 S. E., 1092; Smith  1.. R. R., 162 N. C., 00, 77 S. E.. 
966; D n l G  7.. R. R.. IS7 N. C., 147, 120 S. E., 827; George c. R. R., 215 
N. C., 773, 3 S. l?. (2d ) ,  286; C'~l?,zming.s T. R. R., supra (217 S. C., 
127, 6 S. E. [2d], 837.)" See, also, Olcpns 1 , .  So. Ry. Co., 33 Fed. R. 
(%I), 870. 

Siilcc therc iq no evidence as to how long the intestate was prone upon 
the track, the jury could not have found that the engineer saw, or by 
the exercise of ordinary care rould hare  seen him in such position and 
condition in time to have stopped the train before striking him. 

The testimony of Lav ton Johnson, corroborated by other evidence, to 
the. effect that he was crossing the track about 50 yards west of the place 
where the intestate was run  over as the train approached from the east. 
about three minutes before the train came. about 21,; miles ahead of 
the train, that lie looked east down the track and saw no one standing 
on the track. that he could hare  seen a person standing on the track at 
this place, but he could not have seen a person lying down on the track 
at this place, is no evidence that the intestate was there prone upon the 
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track at  that time. I t  is conceded that the intestate was prone upon the 
track when run over, but as to when he became prone upon the track 
the evidence is silent. 

While we have considered the expert opinion given in answer to a 
liypothetical question by Dr. Rich to the effect that  the intestate was 
lying down on the track when the train came along we do not decide 
the question raised by an  exception to its competency. We simply hold 
that even if it be conceded, without deciding, that such evidence is com- 
petent as has been held relative to expert opinion testimony based upon 
personal examination of the body and wounds thereon, McManus v. 
R. R., 174 N. C., 735, 94 S. E., 455, there is no evidence of the fact 
essential to cases of this nature that the deceased was down or appar- 
ently helpless on the track long enough to have been seen by an  engineer 
or other train operative soon enough to have stopped the train in time 
to have avoided running over him. 

Entertaining, as we do, the opinion expressed relative to the demurrer 
to the evidence, it becomes supererogatory to discuss the other interesting 
questions presented by the able briefs filed in this case. 

The judgment of the Superior Court is 
Reversed. 

DEVIN, J., dissenting: The evidence in this case shows that at  the 
time of the injury the plaintiff's intejtate was lying face down beside 
the railroad track, his body perpendicular to the rail, with his left elbow 
and right hand extended beyond his head and resting on top of the rail. 
1-n this position his hand and arm were crushed urder  the wheels of the 
train. This much is conceded. 

But it is held that  the trial judge should have allowed defendant's 
motion for judgment of nonsuit, on the ground that there was no evi- 
dence that deceased had been in that position long enough for the defend- 
ant's employees to have observed hiin and stopped the train before 
striking him. With due deference to the views of the majority, I ven- 
ture the opinion, however, that the evidence does warrant the reasonable 
inference that  he had lain there long enough for the train crew to have 
seen him and avoided the injury, if a proper lookout had been main- 
tained. Let us analyze the testimony bearing on this point, in the light 
most favorable for the plaintiff. 

The injury occurred a t  a point where the railroad track, between 
,Isheville and Canton, passes through a cut spanned by an  overhead 
bridge. The general direction of the railroad is east and west. The 
injury occurred on the south rail of the track. The same train and 
crew, on the day of the injury, passed this point twice before the plain- 
tiff's intestate was struck. I t  was on the third tr ip that the injury 
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occurred. The train-a freight, with two engines-first passed this 
point going from Asheville to Canton a t  11 :15, and then from Canton 
to Asheville a t  12 35 ,  and on a third trip, going west from Asheville to 
Canton, a t  3 :15. This was the time of the injury. The day was clear. 
The evidence shows the deceased was very drunk that  day. H e  was not 
only nearly insensible from his potations, but he had a n  unfinished bottle 
with him. H e  lay  down in the cut on the base or mud sill of the over- 
head bridge, 6 to 10 feet from the railroad track. Members of the train 
crew saw him there a t  11 :I5 when the train first passed, and again at 
12 :15 on the return t r ip  to Asheville, still lying in a drunken stupor. 
On the third trip, a member of the crew, the fireman on the front engine, 
testified he looked a t  the same place where he had seen him before, on 
the sill, but he was not there. H e  did not see him a t  all. H e  said, 
"If there was anybody on the track I didn't see him." But  admittedly 
the deceased was lying beside the track with his a rm and hand on the 
rail, for he was struck in that position by that very train. How long 
had he been in that  position? 

I t  is in evidence that  a t  3 :00 p.m., 15  minutes before the train reached 
this point, two witnesses passed through the cut on the railroad track 
and saw the deceased on the sill. At that  time he was trying to sit up, 
but was too drunk to do so, was bent over, swaying from side to side, 
"like he was trying to sit up  and couldn't," mumbling incoherently. 
These two witnesses passed on. Later another witness, named Johnson, 
crossed the railroad track in an automobile a t  a point 100 yards west 
of the bridge. At  this time the smoke of the train coming from the east 
was visible. The track in approaching the place of injury was nearly 
straight for a quarter of a mile. This witness, Johnson, stopped a t  the 
crossing, looked east through the cut under the bridge, and saw no one. 
From his position he could see through the cut and 200 yards beyond, 
but due to the grade, he could not see down on the ground a t  the point of 
injury. H e  could see the ends of the crossties a t  that  point (on the 
north),  but not the ground on the south side of the rail. I f  the deceased 
had been erect, the witness could and would have seen h im;  if down on 
the ground on that  side of the track, he was below witness' line of vision. 
The train was then a mile away, running 20 miles an  hour. This was 
three minutes before the injury. I t  seems reasonably clear that  a t  that 
time deceased was down on the ground or Johnson would have seen h im;  
he was helpless, too drunk to sit up. 

Another witness, Westmoreland, corroborated Johnson. H e  testified 
that he had noted the place of injury indicated by blood and pieces of 
bone, and that  standing a t  the point where Johnson crossed the railroad 
at the west end of the cut ('1 could have seen a man if he had been 
standing up. I could have seen, I think, about a foot or 18 inches a t  
that  point. But  you couldn't see him if he was lying down." 
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The eridence thus places deceased a t  3 :00 p.m. trying to sit on the 
sill, bent orer, drunkenly swaging, six feet fron-, the track-about the 
length of his body and extended arm from the rail on which he was 
struck-with the train 1 5  minutes away, running 20 miles an  hour. 
The deceased mas incapable of sitting erect or s ~ a n d i n g ;  obviously the 
limit of his mobility was to fall to the ground. Kow, according to 
witness Johnson, when the train was a mile away-three minutes before 
it arrived-the deceased was down on the ground, else Johnson would 
have seen him. As the train approached, the train crew could see the 
point of accident from a distance of 200 to 300 yards. The fireman on 
the left side of the front engine, on same side as deceased, looked a t  the 
sill where he had previously seen the deceased (2nd he was not there. 
H e  said, "As we approached the overhead bridge there was no person 
or obstruction under the bridge or about the bridgen-that is no motion- - - 
nothing to meet the eye of one looking in that  direction. This evidence 
shows that  the deceased was neither standing, walking nor sitting erect. 
Witness did not see him, but he was there. I f  he had looked on the 
ground beside the rail, he could have seen him on or dangerously near 
the rail, helpless. H e  could hare  seen him from a distance of 200 yards. 
The train, a heavy freight going slowly upgrade, could have been stopped 
in 50 yards. True, the witness said he did not see him on the track, 
but he qualified that  by saying, "If there was anybody on the track, I 
did not see him." Less than half a minute after the fireman looked 
for the man on the sill and saw nothing, the deceased's a rm and hand on 
the rail were crushed under the wheels of the train. At  the point where 
the blood showed deceased mas struck, the scuffed-up ground extended 
back some five feet, showing where the deceased had lain. As the rear 
end of the freight train passed this point a few moments after the injury, 
the conductor and brakeman saw dweased sitting in ('crumpled over 
position" four or five feet from the track, head on chest. Even the pain 
and shock of his injury were not suficient to rouse him fully from his 
stupor. 

This is an analysis of the testimony of the witnesses and of the infer- 
ences necessarily to be drawn therefrom. I t  is the established rule in 
this jurisdiction that on a motion to nonsuit '(the plaintiff must be given 
the benefit of every fact and inference of fact p2rtaining to the issues 
involved, which may reasonably be deduced from the evidence." Stacy, 
C. J., in Cole I - .  R. R., 211 ?r'. C., 591. 1 9 1  S. E., 353. 

Applying this rule, the conclusion seems to my mind inescapable tha t  
the deceased was lying in the position in which he was struck when the " - 
approaching train came near enough for the crew to have seen him. I f  
they, or any of them, had looked with proper care, they could hare  seen 
him, and the train could have been stopped according to the evidence in 
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two or three ca r  lengths-less t h a n  fifty yards. T h e  j u r y  heard al l  the  
evidence, and, under  a correct charge f r o m  the  t r i a l  judge, came to the 
conclusion t h a t  the plaintiff's intestate was lying down on or  danger- 
ously near  the railroad track, i n  a n  apparent ly helpless condition, and 
tha t  the defendants operat ing the  t rain,  i n  the  exercise of due care, 
could and should have seen h im i n  t ime to have stopped the  t r a i n  and 
avoided the injury.  

I think there was evidence enough to c a r r y  the  case t o  the j u r y  on all  
the  elements necessary to  invoke the  application of the doctrine of last 
clear chance, and  tha t  the verdict and judgment should be upheld. 

T h i s  case is stronger f o r  the  plaintiff t h a n  the  s imilar  case of Hill 
v. R. R., 169 K. C., 740, 86 S. E., 609, where the  evidence was held 
sufficient to go to the jury. T h e  facts  here a r e  substantially different 
f r o m  those i n  the Mercer  case, and  I d o  not th ink  t h a t  t h a t  case should 
be held controlling. 

CLARKSON and SEAWELL, JJ., concur i n  this  opinion. 

(Filed 19 March, 1941.) 

1. Trespass a l a :  Waters and \Vatercourses § '?-Allegations and evidence 
held insufficient t o  establish trespass resulting from operation of mill- 
dam. 

Allegations and evidence to the effect that defendant's milldam caused 
the flow of the water in the river above the dam to be impeded, resulting 
in the deposit of sand i n  the river bed, which in turn impeded the flow 
of the water in a tributary creek flowing through plaintiff's land, resulting 
in the depo~lit of sand and other debris in the creek bed so that plaintiff's 
land conld not he properly drained, without allegation or evidence that 
the dam ponded water hack upon plaintiff's land, is insufficient to show 
a trespnqs and, plaintiff having abandoned its canse of action for negli- 
gence in the operation of the milldam, the verdict of the jury in defend- 
ant'.: faror  under instr~~ct ions to answer the issue of liability in the nega- 
tive if the jury should find that the defendant made no unreasonable 
use of its riparian rights and had not taken in whole or in part any of 
plaintiff's land. will be upheld. 

2. Appeal and Er ror  4 3 -  

Under the rules of the Court relating to petitions to rehear, the Supreme 
C'onrt can correct an inadvertence in a former decision in the case without 
the necessity of another trial in the Superior Court. Rule of Practice in 
the Supreme Court, No. 44. 

CLARKSON, J., dissenting. 
SEAWELL. J., joins in dissent. 
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PETITION to rehear this case, reported in 218 N. C., 294, 10 S. E. 
(2d),  806. 

Hamrick & Hamrick and Paul Boucher for plaintiff. 
C .  0. Ridings and Oscar J .  Hooneyha~n  for de,fendant. 

STACY, C. J. AS was said n n  the rehearing of Peele v. Powell, 161 
N. C., 60, 76 S. E., 698, there is no division in the Court as to the 
correctness of the propositions of lam7 first announced herein, but upon a 
fuller consideration of the record, the conclusion if now reached that the 
judgment of the Superior Court should be upheld. 

The plaintiff's land is on Puzzle Creek, a tributary of Second Broad 
River. I t  is eight miles above the defendant's milldam. I t  is not 
alleged that  the waters of the river, or of the creek, were ponded back 
upon plaintiff's land, thus creating a trespass as jn the cases originally 
cited and relied upon, see Clark v. Guano Co., 144 X. C., 64, 56 S. E., 
858, but the allegation is that the defendant's darn has caused the flow 
of the water in the river above the dam to be impeded and slowed up, 
and caused sand carried by the river to be deposited in the river bed, 
which in turn has impeded and slowed up the flow of Puzzle Creek, and 
caused sand and other debris carried by the creek to be deposited in the 
creek bed until "it is now impossible to drain plaintiff's land." See 
,Sink c. Lexington, 214 N. C., 548, 200 S. E., 4. 

With the allegations of negligence eliminated on the hearing and the 
plaintiff stipulating '(this case may be tried upon the theory of perma- 
nent damages," it would seem that the validity of the trial should be 
sustained. The jury, after hearing the evidence and viewing the prem- 
ises, answered the issue of liability in favor of the defendant. 

Our first impression is not confirmed by the rtbove portions of the 
record and a further critical re-examination of the transcript. Fortu- 
nately the rule permits a correction of the inadvertence without the 
necessity of another trial in the Superior Court. Rule 44 of the Rules 
of Practice, 213 N. C., 832; Carruthers v. R. R., 21 8 N. C., 377. 

Petition allowed. 

CLARKSON, J., dissenting: The plaintiff owns several acres of land 
on Puzzle Creek. I t  had on this land a large number of very valuable 
magnolia trees and other nursery plants. Puzzle Creek runs into Second 
Broad River, across which the defendant has constructed and now main- 
tains a dam. This dam caused the velocity of the water in the river 
to be considerably reduced, and therefore the sand which the r irer  had 
formerly carried was deposited in  the bottom of the stream, thereby 
gradually raising the bed of the river. The raising of the bed of the 
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river materially reduced the fall of Puzzle Creek, which in tu rn  greatly 
lessened the speed of that  stream. As the velocity of the creek was 
reduced, sand, silt, etc., which had formerly been carried by the creek 
was deposited on the bottom; causing the bed of the stream to gradually 
fill up  until finally-a short time ago-the bed of the stream became 
so high that  it was impossible to drain the plaintiff's land and conse- 
quently it became sobbed and worthless. The magnolia trees and other 
nursery plants were all killed by reason of the sobbing of the land which 
was caused by the building up of the bed of the creek, which was in turn 
caused by the dam in the river. Plaintiff sued the defendant for the 
in jury  to its land and for the value of the magnolia trees and other 
nursery plants which were killed. 

The issue submitted to the jury was correct: ( 2 )  "Has the defendant, 
by the construction and operation of its dam, wrongfully caused the 
lands of the plaintiff to become flooded or sobbed, as alleged in the 
complaint ?" 

The court below charged the jury, to which exceptions and assignments 
of error were duly made, as follows: 

"A riparian landowner is entitled to have the waters of a stream to 
continue to flow by his lands in its usual channel and in its normal 
quantity and any unreasonable invasion of these rights by another ripa- 
rian landowner gives rise to a cause of action proximately caused thereby. 

'(The court further charges you that  the right of a riparian landowner 
to the use of the water flowing by his premises in a natural stream and 
as an incident to the ownership of the soil and to have it flow by his 
lands in its usual channel and in its normal quantity has been recognized 
in this State for over a century. This does not mean that  a riparian 
landowner on a nonnavigable stream actually owns the running water, 
but he has the reasonable use of it so long as he does not substantially 
and unreasonably invade the rights of other riparian owners. 

"The court further instructs you that  i n  determining the right of an  
upper  riparian ownel., the question is  whether the lower riparian pro- 
prietor is  engaged in a reasonable exercise of his right to  use the stream 
as i t  flozvs by,  through or to his lands, whether with or without retaining 
the water for a time or obstructing temporarily the accustomed flow. 

"Every riparian landowner has a property right to the reasonable use 
of running water for manufacturing purposes as well as for domestic 
and agricultural purposes confornlable to the uses and needs of the com- 
munity, qualified only by the requirement that  it must be enjoyed with 
reference to similar rights of other riparian owners, above and below. 

"The court further instructs you as to what constitutes a reasonable 
use is a question of fact for the jury to determine, having due regard 
to the subject matter and the use; the occasion and manner of its appli- 
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cation; its object and extent and necessity; the nature and size of the 
stream; the kind of business to which i t  is subservient; the importance 
and necessity of the use claimed by one party and the extent of the 
in jury  caused by i t  to the other party. 

"So, gentlemen of the jury, a louvlr riparian owner may not erect a 
dam or operate a dam or a plant and {aka or appropriate the property 
of an upper riparian landowner in  whole or in  part, without paying to 
it just compensation for the land taken or dama!ge or both, and this is 
true, regardless of whether fhe lower riparian owner's use of the water is 
reasonable or not. 

"Now, gentlemen of the jury, the plaintiff do25 not contend in this 
case that the defendant's pond or lake or r e se r~o i r  actually floods its 
lands, but contends that  the defendant in the construction and unreason- 
able maintenance of its dam has proximately caused the velocity of the 
water in Broad River to be considerably reduced. 

"The court charges you that if you should find by fhe greafer weight 
of the ecidence that the defendant in  the operation and construction of 
its dam at Caroleen in the exercise of its riparian rights mode an unrea- 
sonable use of same as defined by the court, thereE y proximately causing 
the bed of the river to fill up with sand by reason of reducing the velocif?l 
of the wafer contained therein, and that fhis filling up  of the river with 
sand, if you find it has filled up, proximately c a ~ s e d  the fall i n  Puzzle 
Creek to be reduced and the bed of the creek to fill up, if you find it has 
filled up, proximately causing the water in the creek to overflow, flood 
and sob plaintiff's lands, proximately causing damages to said lands, you 
would answer the second issue Yes. 

"The court instructs you that  if you should find from the evidence in 
this case that  the defendant in the construction, (operation and mainte- 
nance of its dam a t  Caroleen, North Carolina, hati not made any unrea- 
sonable use of its riparian rights, as the court has defined the law to 
you and explained what unreasonable use means, or if reasonable, has not 
taken in whole or in part  any of plaintiff's land ail the court has hereto- 
fore instructed you, then you would answer the second issue No. . . ." 

The trial court, by giving the instructions set out above, committed 
reversible error because anyone who constructs or maintains a dam 
which causes the property of an  upper r iparian owner to become flooded 
or sobbed is liable to such owner for any damage resulting from said 
flooding or sobbing regardless of whether the con3truction or operation 
of the dam was a reasonable or unreasonable use of the water, or stream. 

I n  Cagle v. Parker, 97 N. C., 2 i l  (1887), Dazis, J. ,  writing for the 
Court, says a t  p. 275: "If, by the increased height of the dam, in jury  
resulted to the plaintiff's land, by sobbing and destroying its value, 
though not actually overflowed, he was entitled to damages. I t  was not 
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necessary that  the land should be actually overflowed and covered by 
the water. I f  so ponded back as to sob the soil and render its drainage 
impossible, the plaintiff has a right to damages for the injury sustained, 
and he was entitled to  the issue which was refused, without deciding 
that the instrument set out in the answer was in  any way binding upon 
the plaintiff." 67 C. J., p. 728, par. 69 ( 2 )  ; 27 R. C. L., p. 1196, 
par. 113. 

I n  Clark 11. Guano Co., 144 N.  C., 64 (75-76), it  is stated: "The 
principle governing this case has frequently been recognized and applied 
by this Court. I n  Overton v. Sawyer, 46 N. C., 308, it was held that  
without reference to the plaintiff's acquisition of an  easement by pre- 
sumption, the defendant had a right to h a ~ e  the water allowed to pass 
off his land through a natural drain, and when the plaintiff, by means 
of an  embankment across the drain, obstructed the flow of the water 
and thus interfered with the rights of the defendant, the latter had a 
cause of action against him for the resulting injury to his property. SO 
in Pugh v. Wheeler, 19 N. C., 50, the Court decided that  ponding water 
back upon another's land by any act which impedes its natural flow is a 
clear and direct invasion of the proprietary interest i n  the land itself 
and is an actionable wrong, unless protected by a grant  of the right so to 
do or by an  easement in some other way acquired. I t  was asserted in 
Porter v. Durham, 74 N. C., 767, as being an elementary principle, 
which is founded on reason and equity, and common both to the civil and 
common law, that the owner of Iand cannot raise any barrier or dyke, 
even for better enjoyment of his own property, so as to obstruct the 
natural drainage of another's land and thus intercept and throw back 
the water upon it. 'An ovner may not use his property absolutely as he 
pleases. His  dominion is limited by the maxim, Sic utere tuo ut alienum 
non laedas."' The principle has been consistently followed by this 
Court. Bryan v. Burnett, 47 N .  C., 305; Wright v. Stowe, 49 X. C., 
516; Little 2;. Sfanback,  63 K. C., 285; Cline u. Baker, 118 N .  C., 780; 
C'ha,fin v. X f g .  Co., 135 Y. C., 95. 

The error of the court below came from what was said in the decision 
in the case of Dunlnp 1.. Light  Po., 212 N. C., 814. Dunlap owned 
land below the dam and the reasonable use doctrine was applied, it  is not 
like plaintiff who owned land above the dam. 

The reasonable use doctrine has no application to this case, as the 
Dunlap case, supra, concerned a lower riparian owner. Any backing 
water on plaintiff's land that materially effected it was a trespass for 
which nominal or other damages may be recovered. The confusion in 
the charge of the court below was caused by applying the law of a lower 
riparian owner to an  upper riparian owner, as is the present case. The 
court below, as is seen, correctly charged the law in reference to an  
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upper riparian owner and also charged the reasonable use doctrine as 
applied to an  upper r iparian owner. The charge was conflicting and 
misled the jury. 

I n  May 1%. G T O I ! ~ ,  195 N. C., 235 (237), citing a wealth of authorities, 
i t  is said:  "In Edwards v. R. R., 132 K. C., a t  1). 101, it is held: ' I t  is 
well settled that  when there are conflicting instructions upon a material 
point a new trial must be granted, as the jury *re not supposed to be 
able to determine when the judge states the law correctly and when 
incorrectly.' " 

I11 Cotton Co. T. Hrnriet fa X i l l s ,  218 N .  C., 294, Stucy,  C. J., for a 
unanimous Court, said:  "The trial court seems to have fallen into error 
in instructing the jury to answer the issue of liability 'No' if they should 
find that  the defendant 'has not made any unreasonable use of its ripa- 
r ian rights. . . . or, if reasonable, has not taken in whole or in 
any of plaintiff's land.' The plaintiff had abanconed its allegations of 
negligence and was proceeding only in trespam I t  was, therefore, 
entitled to have the came submitted to the jury 011 the theory of trespass 
without reference to the allegations of negligence or wrongful taking. 
Cline 1%. Baker, 118 N .  C., 780, 24 S. E., 516; Chafin 7%. X f g .  Co., 135 
11'. C., 95. 47 S. E., 226. The chall(.nged instru(7tion placed too beary 
a burden on the plaintiff. I n  trespass, the plaintiff is entitled to recover 
nominal damages, if he only show that the defendant broke his close. 
Lee 7%. Sfe lcnr f ,  nnfe ,  287; Chafin 2.. Z f g .  C'o., supra; Lif t lp v. Sfanback,  
63 IZ'. C., 285." 

I think the original opinion above quoted correct a i d  the law, and 
the change on the rehearing in the present case incorrect and not the 
l a .  The evidence in  this case was the same as in Sink c. Lexingfon, 
214 K. C., 548 (550) : "The sand and silt has filled up  a whole lot. 
When the water frorn Leonard's Creek that  drains through my place hits 
the back waters of the lake, it  naturally stops, ,and the silt and sand 
stops, too. I t  continually fills up. I t  keeps just ~biling 11p on top of it." 
I11 that case we said that  the question was for a jury. 

The  court below thought the evidence sufficient to be submitted to the 
jury. Plaintiff's evidence in abundance is to the effect that plaintiff's 
land was damaged. John  Clemmer, a witness for plaintiff, testified, in 
par t :  "From my observation Puzzle Creek and the territory above the 
river and this property, I have an opinion satisfactory to myself as to 
what has caused i t  to fill up. My  opinion is that  the dam kills the 
water. I t  don't hare  the flow it once had and sand is building up. . . . 
I t  stops the flow of the water, and, of course, the sand and other stuff 
comes in and keeps backing up the stream. This i i  the effect on the bed 
of the stream above of causing i t  to fill, and it I S  my opinion tha t  i t  
backs on u p  the stream. That  is my opinion of what has happened a t  
this particular land." 
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Howard Miller, a civil engineer and witness for plaintiff, who made 
a survey of the situation, testified: "My opinion is that  the stream has 
not sufficient velocity to clean its channel a t  present. I observed the 
condition of the bed of the river and creek all the way u p  with reference 
as to whether it was cleaning its channel. I have had experience in  
observing other streams with reference to velocity and cleaning out the 
channel. When a stream does not hare  r-elocity sufficient to clean its 
channel i t  silts up. This causes the bed of the channel to silt and fills 
it  up  and in time i t  overflows the bank. The bed of the stream and 
creek are filled u p ;  there was not any land in cultivation up and down 
the river. This is for the whole eight miles. I observed the bank of 
the river and creek all the way u p  to Forest City Cotton Company's 
land;  from my observation I have an  opinion satisfactory to myself as 
to what caused Puzzle Creek to fill up. . . . A. M y  opinion is that  
this silt raised and elevated the stream bed in time has worked up the 
river and up to Puzzle Creek, and you find the fills will average three 
and a half feet most of the way up-about two feet the first two miles. 
This silt was deposited up  the r irer  and u p  Puzzle Creek. This still 
water-when you get a freshet bringing down silt and dumping it here 
in the still water, i t  begins to build u p  and that  is the cause of the over- 
flow up river and the creek. That  is caused by the construction and 
maintenance of the dam." 

G. B. Hyder, a witness for plaintiff, testified, in par t :  ((I am in the 
nursery business; have been in the nursery business eighteen years. 1 
have been down and looked a t  the nursery in question on Puzzle Creek- 
the magnolia trees and shrubbery there. I went down there three or 
four weeks ago. I observed the magnolia trees. They are practically 
dead now. . . . I observed the condition of the land where those 
trees were. I t  was wet. I could see water marks on the trees where 
water had stood. I have an opinion satisfactory to myself as to what 
caused those magnolia trees to die. My  opinion is that  the water killed 
them, the wet soil." 

I do not think the petition for rehearing should be allowed, for the 
reasons given. Since one law is applied to what happens below the 
dam and another law to what happens above the dam, i t  is as if in 
assault it  made a difference in law whether the victim is hit on the nose 
or kicked in the rear. 

SEAWELL, J., joins in this opinion. 
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TOWX O F  DUSN v. JOHN J. TEW A N D  WIFE, FANNIE G .  TEW: LENA 
ShIITH, ~ ~ M I N I S T R A T R I ~  OF C. J. SIIITH, TRUSTEE, DECEASED; COhfJfER- 
CIAL BASK OF D U N S ,  N. C.. A N D  COUNTY OE' HBRNETT. 

(Filed 19 JIarcl~,  1941.) 

1. Pleadings § 2& 

Where the answer admits the material allegations of the complaint and 
alleges new matter not relating to a counterclaim, the new matter is 
deemed denied, Jlichie's Code, 543, but when such new matter does not 
raise issues of fact but presents only questions of lam, the court may 
render judgment on the pleadings, there being no controverted issues of 
fact for the tletermi~iation of the jury. Jlichie's Code, 554, 536. 

2. Taxation § Sb--Where taxpayers' answer in action to foreclose tax 
certificate presents questions of law only, court may render judgment 
on the pleadings. 

This was an action by n municipality to foreclose a tax lien. Defend- 
ants admitted the amount of the tax levied, the locus in qzto, the amount 
due on the tax sale certificate and that payment had been demanded, that 
default was made in payment of said tases, thal plaintiff is  the owner 
of the tax sale certificate, and that the period for payment of the certifi- 
cate nt the foreclosure had expired, but denied the right of the munici- 
pality to levy and collect the tases. Held:  The answer presents questions 
of law only, and the court may render judgment on the pleadings without 
submitting an issue to the jury. 

3. Municipal Corporations § 4-Municipality may levy and collect taxes 
within territorr annexed without regard to put~lic improvements and 
notwithstanding that taxes may be used to pay prior indebtedness of 
city. 

Where the corporate limits of a municipality llare been extended by 
legislative act (chapters 82, 201, Private Laws of l9%),  the municipality 
has jnrisdiction over tlie territory annexed and may levy and collect tases 
on the property embraced therein, notwithstanding that the taxes so 
co1lectt.d niny be nsed to pay municipnl indebtednew incurred prior to the 
time of the annexation and notwitlistnnding that streets and public im- 
groreme~its compam1)le to those enjoyed by the other residents of the 
municipality had not been afforded to those within the territory annexed, 
the making of improvements within the territory annexed being within 
the sound discretion of the mnuicipalit~. 

4 .  Municipal Corporations §s 3, & 

hlunicipal corporations are  creatures of the legislatire will and are  sub- 
ject to its control, and the Legislature, in i t s  discretion, may provide for 
the i~nnexntion of new territory and enlarge the municipal jurisdiction 
to the new boundaries, and prescribe the terms and circumstances under 
whicl~ the annexation may be had and tlie manner in which it  may be 
made, in the absence of co~istitutional restriction. 

APPEAL by defendants J o h n  J. Tern and  F a n n i ~  G. Tew, f r o m  Wil- 
liams, J., a t  October Term,  1940, of HARNETT. Affirmed. 
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This was a civil action instituted in Kovember, 1935, and which came 
on for hearing before Williams, Judgr ,  and a jury, a t  the October Term, 
1940. of the Civil Term of Superior Court of Harnett  County. After 
thr, jury l \as selected and impaneled, the court of its own volition and 
without submitting issues to the jury. rendered the judgment hereinafter 
set out, from which judgment the defendants John J. Tew and Fannie G. 
Ten,, and each of them, excepted, assigned errors and appealed to the 
Supreme Court of North Carolina. 

T h r  judgment of the court below was as follows: 
"This cause coming on to be heard, and being heard, upon motion for 

judgment on the pleadings brfore the undersigned Judge holding the 
Court of the October Term for the trial of cix-il cases in IIarnett  Supe- 
rior C'ourt, no evidence being submitted by the defendant John  J. Tew 
and wife; a i d  the Court finding that all parties defendant were duly 
served with summons and copy of complaint by the Sheriff of IIarnett  
County; and that  all parties in interest nanled a5 parties defendant 
herein are properly before the Court, and that all defendants having 
failed to answer except the County of IIarnett  and John J .  Tew and 
wife, Fannie G. Tew, and that theie answering defendants offered no 
widener, and that  time for filing answer or demurring on the part  of 
the other parties defendant having expired ; and it further appearing to 
the C'ourt and the Court finding that defeildants John J. Tew a i d  wife, 
Fannie G. Ten., are indebted to the plaintiff for taxes duly and properly 
assessed and levied for the years surd oil (1932) in the amount of 
$15.93, together with costs, interests, and penalties as alleged by law;  
and that the said defendants John  J .  Tern and wife are also indebted 
to the C'ounty of Harnett  in the sum of $12.19 for taxes duly and prop- 
erly ahseswl and lericti by it for the year as set out in the answer filed 
herein, together with t h ~  costs, interest, and penalties as allowed by law; 
and that the aforenlentioncd amounts of nloney due the Town of Dunn, 
Plaintiff, and the C'ounty of Harnett ,  as ahol-e set forth, should be 
declared specific liens against the lands described in the complaint filed 
herein, a i d  that  the said lands should he condemned and foreclosed to 
satisfy the said liens; and that the proceeds of such sale should be applied 
in ratio in satisfaction of the said specific liens, after paying costs and 
expenses of sale to satisfaction of said liens, ullich said liens are found 
to be superior liens of equal dignity and preferred to all other liens on 
said lands : 

"It is, Therefore, Considered, Ordered, Adjudged and Decreed upon 
motion of plaintiff's counsel that  the Town of Dunn has a specific lien 
for taxes duly and properly assessed and levied, and as above recited, 
against the lands hereinafter described of said defendants John J. Tew 
and wife in the sum of $15.93, the said sum being the amount of said 
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taxes together with penalties thereon in the sum 3f $9.29, together with 
interest a t  the rate of 6% per annum from Octobw 9, 1940, and the cost 
of this action; and that the County of Harnett  ha~i  a specific lien against 
the lands hereinafter described in the sum of $12.19, said sum being the 
amount of said taxes found to be due the County of Harnett  with such 
penalties due thereon in the sum of $ , with interest on said taxes 
at  the rate of six per cent per annum from October 9, 1940, until paid;  
and that the aforementioned sums be and they are hereby declared first 
and prior liens of equal dignity upon the lands and premises described 
in the complaint filed herein, to-wit : (land described). 

"And i t  is Further Decreed that the said lands and premises be, and 
the same are hereby condemned and Ordered sold for cash a t  public 
auction a t  the Courthouse door of Harnett  County on the 25th day of 
November, 1940, after publishing notice of said sale for once a week for 
four consecutive weeks in the Dunn Dispatch,  a newspaper published in 
Harnett  County, and by posting notice of said sale at  the Court House 
door of Harnett  County, and otherwise as prescribed by law;  and to 
that end J. Shepard Bryan is appointed Commissioner of the Court with 
full power to conduct said sale and upon confirmation thereof by the 
court to execute and deliver deed to the purchaser conveying title to the 
lands in fee simple and thereupon all the rights, title, interest and estate 
of the defendants in and to the said lands shall be forever thereafter 
barred. That the plaintiff and other interested parties hereto be, and 
they are hereby permitted to bid at  said sale. That the Commissioner 
herein appointed to make said sale shall immediately file his report with 
the Court and upon confirmation thereof, the receipt of the purchase 
price, execution and delivery of the deed to the purchaser, shall pay into 
Court the amount received by him to be disbursed by the Court as fol- 
lows : ( a )  to the payment of the costs and expenses of sale including a 
reasonable allowance to the Commissioner for his services in the matter 
( b )  to the discharge in ratio of the specific liens herein declared (c)  to 
subsequent lienholders according to priority ( d )  to those legally entitled. 

"And this cause is retained for further order of the Court. This the 
3 0th day of October, 1940. Clawson I,. Williams, Judge Presiding." 

The other material facts will be set forth in the cpinion. 

J .  S h e p a r d  Bryan f o r  plaintif f .  
J .  R. Young for appeal ing defendants .  

CLARKSON, J. The defendants' exceptions and assignments of error 
are as follows: "1. For  that the Court erred in signing the judgment 
without submitting issues to the jury, the burden being on the plaintiff 
to prow its case, and as appears in the record over the objections of the 
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defendants. 2. Fo r  that  the Court erred over the objection of the defend- 
ants in signing judgment in favor of the plaintiff." These exceptions 
and assignments of error cannot be sustained on the record. 

The complaint alleges : (1) that  plaintiff is a municipal corporation 
and under the law has the power to levy and collect taxes on real and 
personal property in the town arid assessments for street and sidewalk 
improvements. This is admitted by defendants, but they allege it is 
inoperative as to defendants' property. 

(2 )  That  the appealing defendants, owners of the land in controversy, 
listed them for the year 1932. This is admitted in defendants' answer. 

(3 )  That  the amount of tax assessed for the year 1932 by the town of 
Dunn was $15.93. This is admitted in defendants' answer. 

(4)  That  default mas made in the payment of the above taxes and the 
land sold by the tax collector and purchased by plaintiff. This is 
admitted in defendants' answer, but defendants allege that  the tax col- 
lector had no authority to sell the land. 

The appealing defendants, for a further defense, allege: That  the 
plaintiff, the town of Dunn, is legal authority to levy against or 
collect any taxes whatsoever against the property of these defendants, 
for the following reasons : 

(1) That the Act of the General Assembly of North Carolina, extend- 
ing or attempting to extend the corporate limits of the plaintiff munici- 
pal corporation is unconstitutional and is therefore void, in that no 
general election was had or vote had on the matter and these defendants 
or  other residents did not have an  opportunity to say whether they should 
be incorporated. 

( 2 )  That  the rate is in exceqs of that allowed by law. 
( 3 )  That the levy i l icludd a rate to take care of certain outstanding 

bonded indebtedness prior to the time of the extension. 
(4)  That  the bonded indebtedness was incurred and expended for the 

sole purpoie and benefit of the residents of the town of Dunn, and prop- 
erty ownrrs, and that these defendants have not received anything in the 
way of irnprorcments, any streets, no sidewalks, any sewer or water 
facilities for which indebtedness n a s  incurred. 

( 5 )  That the plaintiff had furnished the appealing defendants no 
irnl)rorenients although requested so to do, such as streets, sidewalks, 
sewer, water, fire protection, etc. That  they have been denied the same 
privilegeq and conveniences that the other citizens and residents have been 
accorded by the reason of the improvements heretofore made by the said 
town of Dunn, for which said taxes have been levied. 

(6 )  That  the appealing defendants have been damaged in more than 
the taxes levied, by not being furnished the above improvements. These 
defendants pray that the action be dismissed as to thrsr defendants, and 

l ( L 2 1 0  
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each of them, and tha t  they be permitted to  go hence without day until 
the said town of Dunn has furnished to these defendants the necessary 
improvements and protection that  the other residents are enjoying. 

The first question presented: Does the court below have the right to 
render judgment for the plaintiff on the pleadings, on plaintiff's motion, 
when the pleadings present no controverted issues of fac t?  We think so. 

N. C. Code, 1939 (Michie), sec. 554, is as follows: "A tr ial  is the 
judicial examination of the issues between the parties, whether they be 
issues of law or of fact." 

Sec. 556: "14n issue of law must be tried by the judge or court, unless 
i t  is referred. An issue of fact must be tried b y  a jury, unless a trial 
by jury is waived or a reference ordered. Every other issue is triable 
by the court, or judge, who, however, may order the whole issue, or any 
specific question of fact involved therein, to be tried by a jury, or may 
refer it." (Italics ours.) 

The admissions by defendants in the answer raised no issue of fact to 
be submitted to a jury. There was no fact that  the jury had to pass on. 
The court below was careful to note that the answer filed admitted the 
amount of the tax levied; admitted the locus in  quo; admitted the 
amount due on tax sale certificate; and that  payment of said sum had 
been demanded; admitted that  default was made in  payment of said 
taxes ; admitted that  plaintiff is owner of tax  sale certificate; and ad- 
initted that period of payment of certificate without foreclosure, as pro- 
vided by statute, has expired-but that  i t  denied that  the town of Dunn 
had any authority to levy and collect said taxes or to sell the property 
assessed for any purported taxes that had been levied. This denial 
presents questions of law only. 

I n  Xiller v. Miller, 89 N .  C., 209, it is held : "Only such issues as 
arise upon the pleadings should be submitted to the jury, and it is the 
duty of the court to determine what they are." 

I n  Riley v. Carter, 165 N .  C., 334 (337), it  is said: "There being no 
conflict of testimony, and the facts being virtually admitted, the court 
could direct a verdict or instruct the jury as it did. Purifoy v. R. R., 
108 N. C., 101." 

I n  Jeffreys v. Ins. Co., 202 N .  C., 368 (372) : "Only issues of fact 
which arose on the pleadings, and are determinative of the rights of the 
parties to the action, must be submitted to the jury." 

Cnder the statute, supra, "An issue of fact must be tried by a jury." 
I n  the present action there is no issue of fact. As said in Bank v. Stone, 
213 N .  C., 598 (602) : "The jury only may find controverted issues of 
fact." 

N. C. Code, supra, sec. 543, is as follows: "Every material allegation 
of the complaint not controverted by the answer, and every material 
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allegation of new matter in the answer, constituting a counterclaim, not 
controverted by the reply is, for the purposes of the action, taken as true. 
But  the allegation of new matter in the answer, not relating to a counter- 
claim, or of new matter in reply, is to be deemed controverted by the 
adverse party as upon a direct denial or avoidance, as the case requires." 

The second question presented: Do the pleadings raise only questions 
of law? We think so. 

Conceding that  the town of Dunn taxes levied on defendants' property 
were partly used to retire bonded indebtedness or pay interest on same 
incurred prior to annexation of defendants' land within the corporate 
limits of the town, as the defendants set forth in answer, did the town of 
Dunn have legal authority to levy and collect by foreclosure the taxes 
against the defendants, as alleged in the complaint? We think so. 

The corporate limits of the town of Dunn were extended by act of the 
General Assembly, as appellant admits. (See chapters 82 and 201, 
Private Laws of Korth Carolina, 1925.) The legal authority of the town 
of Dunn to exercise corporate jurisdiction, over territory annexed by 
Act of General Assembly, is clearly set forth in many cases in this 
jurisdiction. 

In  Lutterloh z.. E'ayetteville, 149 N .  C., 65 (69),  it  is said:  "We have 
held, in common with all the courts of this country, that  municipal cor- 
porations, in the absence of constitutional restrictions, are the creatures 
bf the legislative will, and are subject to its control; the sole object being 
the common good, and that rests in legislative discretion. Manly v. 
Raleigh, 57 N .  C., 370; Dorsey c. Henderson, 148 N. C., 423; Perry c. 
Commissioners, 148 S. C.. 521. Consequently, it  follows that  the en- 
largement of the municipal boundaries by the annexation of new terri- 
tory, and the consequent extension of their corporate jurisdiction, includ- 
ing that of levying taxes, are legitimate subjects of legislation. I n  the 
absence of constitutional restriction the extent to which such legislation - 
shall be enacted, both with respect to the terms and circumstances under 
which the annexation may be had, and the manner in which it may be 
made, rests entirely in the discretion of the Legislature. With  its 
wisdom, propriety, or justice, we have naught to do. I t  has therefore 
been held that an act of annexation is valid which authorized the annexa- 
tion of territory without the consent of its inhabitants, to a municipal 
corporation, having a large unprovided-for indebtedness, for the payment 
of which the property included within the territory annexed became 
subject to taxation." Holmes v. Fayetteville, 197 N .  C., 740; Penland 
c. Bryson City, 199 N .  C., 140; Chimney Rock Co. v. Lake Lure, 200 
I?. C., 171; Highlands v. Hickory, 202 S. C., 167. 

Other matters complained of by defendants as to improvements in the 
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section, were i n  the sound discretion of plaintiff, the municipality. W e  
see n o  prejudice to defendants i n  the other  matters  complained of in 
defendants' brief. 

F r o m  a careful reading of the  record and briefs, we think the  judg- 
ment  of the court below mus t  be 

Affirmed. 

H. A. PARRIS v. H. G .  FISCHER & COMPANY. 

(Filed 19 March, 1941.) 

1. Appeal and Er ror  9 40a: Process § B b -  
In the absence of a request by defendant that the court find the facts 

supporting its conclusion that defendant was doing husiness in this State, 
i t  will be presumed that the court found facts sufficient to snpport its 
conclusion, and if there is sufficient evidence appearing in the record to 
support the court's ruling, the ruling will be susts.ined. 

2. Process 6 b E v i d e n c e  held sufficient t o  suppc~rt conclusion t h a t  de- 
fendant was doing business in  this State for  pu.rpose of service under  
C. S., 1137. 

Defendant was a nonresident corporation engaged in the business of 
manufacturing and selling electro-surgical medical equipment. The evi- 
dence tended to show that defendant maintained tlealer-representatives in 
this State, that one of them sold a machine to plaintiff under a title 
retaining conditional sales contract, that  he execui-ed the contract for and 
in the name of the defendant, that defendant acc12pted the contract, that 
thereafter the dealer-representative made two vi,sits to plaintiff for the 
purpose of collecting installments due, and on his last visit undertook 
collection by repossession of the propt.rty, and that defendant wrote letters 
to plaintiff justifying its agent's repossession. H e l d :  The evidence dis- 
closes that the agent was more than a mere broker or factor, and is  suffi- 
cient to sustain the conclusion of law by the court that  defendant was 
doing business in this State within the meaning of C. S., 1137, authorizing 
service of process on the Secretary of State. 

3. Sam- 
The meaning of the phrase "doing business in this State" as  used in 

C. S., 1137, is not susceptible to an all embracing definition, and each case 
must be decided upon the particular facts therein appearing, the general 
criteria being that a foreign corporation is doing business in this State 
if i t  transacts in this State the business it was created and authorized 
to do, through representatives in this State, and thus is present in this 
State through the person of its representatives. 

4. Sam-Phrase "doing business in  this State" connotes some degree of 
continuity, but proof tha t  agent  did business f'or defendant and t h a t  
defendant maintained agents in  this State is suffi~cient. 

While the phrase "doing business in this State" connotes some degree 
of continuity and an isolated instance is insufficient to support service 
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of process under C. S., 1137, evidence that defendant nonresident corpora- 
tion maintained dealer-representatives in this State, and that in the par- 
ticular instance in suit the corporation was doing business in this State 
through its dealer-representative, is held sufficient to support service of 
process under C. S., 1137, since the fact that it employed dealer-representa- 
tives for the purpose of selling its products and carrying on its business, 
presumably in a similar manner, implies a sufficient continuity of conduct 
within the purview of the statute. 

APPEAL by defendant from Simocks,  J., a t  October Term, 1940, of 
NORTHAMPTON. Affirmed. 

Action to recover damages for alleged wrongful seizure of certain 
personal property. The plaintiff is a physician resident in Northamp- 
ton County, and the defendant is an Illinois corporation engaged in the 
manufacture and sale of electro-surgical medical equipment. 

Plaintiff attempted to bring defendant into court by service of process 
on the Secretary of State in accord with the provisions of C. S., 1137. 
Defendant entered special appearance and moved to strike out the pur- 
ported service of summons on the ground that  defendant was not doing 
business in this State and had no property therein. The court found as 
a fact that  defendant was doing business in the State, and denied the 
defendant's motion. 

I t  is alleged in the verified complaint that  the property in question, 
a short wave therapeutic machine, was purchased by plaintiff from de- 
fendant through its representative, and payment secured by a conditional 
sale contract, providing payment in monthly installments, defendant 
accepting in part payment plaintiff's own therapeutic machine. Plain- 
tiff alleged that, in consequence of false representations in the sale and 
defendant's failure to make adjustment, the violation of his home in the 
wrongful seizure of this property by defendant's agent constituted an  
actionable wrong for which damages were prayed. 

The following letter from defendant to plaintiff, under date of 3 April, 
1940, was offered: "Under date of March 30th) our dealer representa- 
tive, Mr. George F. Hatch, of Henderson, wrote us that  he had made 
a second tr ip to Rich Square to see you but unfortunately did not find 
you in although he waited over an  hour. As he is located quite a dis- 
tance from you and because of the press of business he has not been able 
to get into your territory very often lately, when he noticed that  your 
door was left open so that  anyone might enter and found that the Short 
Wave was apparently not being used as it was covered with dust, he 
decided the best thing to do was to take it back to Henderson with him. 
This, of course, is strictly in accordance with our legal rights as your 
contract was in default. However, we are indeed sorry that he was 
unable to see you personally and demonstrate the machine to your satis- 
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faction so that  you might reinstate the contract by bringing i t  up to 
date." 

Also another letter from defendant to plaintiff, dated 12 April, 1940, 
was offered: "Under date of November 16, 1939, you signed a condi- 
tional sale contract, covering the purchase of a Model 'S' Short Wave 
outfit. You agreed by this contract, to pay us $14.10 a month beginning 
January  1, 1940, for a period of 23 months and a final payment of 
$17.30 to be paid December 1, 1941. When you signed the contract you 
acknowledged the outfit to be in  perfect working order as represented 
and you agreed to make the payments. On December 11, 1939, we 
mailed you a schedule of your payments and we asked you, at  that  time, 
to notify us if there were any irregularities. You did not notify us at  
that time that there were and we naturally assumed that  everything was 
okay. Our Dealer Representative, Mr. Hatch, went to Rich Square on 
March 30th, which was the second time he was there, but was unable to 
see you. Your place of business was wide open and Mr. Hatch removed 
the Short Wave machine. We would be very glad to instruct Mr. Hatch 
to replace the machine in your office upon receipt of certified check for 
$56.40, covering the first four installments, which are delinquent." 

The conditional sale contract was offered showing sale of the machine 
by the defendant to the plaintiff for $401.60, subject to credit of $60.00 
( fo r  plaintiff's own machine), payable in monthl<g installments. This 
contract provided that the title to the property should remain in the 
defendant corporation until the paymrnt in full of the purchase price, 
and was signed by the plaintiff, and on behalf of the defendant by 
Oeo. F. Hatch, "dealer representative." At the time of repossessing the 
machine defendant's representative left a note for I he plaintiff in which 
he said, "We have taken out the machine," and signed it as represent- 
ing the defendant. 

Defendant offered affidavits of its treasurer and of Geo. F. Hatch, set- 
ting out its method of doing business through dealer-representatives in 
North Carolina, who were limited in authority to the sale of defendant's 
products on a discount basis, offers to purchase to be accepted by defend- 
ant  at  its home office. 

The defendant excepted to the ruling of the court below in denying 
its motion to strike out the service of summons, and appealed. 

1'. D. S t r i c k l a n d  fo r  p la in t i f f ,  appel lee .  
E r i c  S o r f l e e t  for d e f e n d a n t ,  appe l lan t .  

D ~ v r n ,  J. I t  was conceded that the defendant is a foreign corpora- 
tion without process agent or property in the State, and that service of 
process could only be had under the provisions of (2. S., 1137, upon the 
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ground that i t  was "doing business in this State." I t  was found as a 
fact in the court below that defendant was doing business in the State, - 
and that finding constituted the basis upon which defendant's motion for 
dismissal for  want of lawful service was denied. 

There was no request that  the court find the supporting facts upon 
which its conclusion that  defendant was doing business in the State was 

u 

based, and hence it will be presumed that  the court found sufficient facts 
to support its conclusion. Rosser v. .Matthezcs, 217 K. C., 132, 6 S. E. 
(2d),  849; Hinlcle 1.. S c o t t ,  211 S. C., 660, 191 S. E., 512. I f  the 
finding by the court below that defendant was doing business in this 
State is supported by evidence appearing in the record,-the ruling against 
defendant's motion must be upheld. Brown zq. Con1 Co., 208 N .  C., 50, 
178 S. E., 858. This necessitates an examination of the record to deter- 
mine if there was evidence of facts sufficient to sustain the ruling. 

I t  appears that  defendant is engaged in the business of manufacturing 
and selling electro-surgical medical equipment, including short wave 
therapeutic machines, and for that purpose maintains "dealer-representa- 
tires" in this State. The number and specific territory of these repre- 
sentatives did not appear. One of them is Geo. F. Hatch, who, as such, 
transacted the business with plaintiff. H e  sold to the plaintiff one of 
defendant's short wave therapeutic machines, and took in part  payment 
an old machine of  lai in tiff. H e  also had  lai in tiff execute a conditional 
sale contract, as security for the balance of the purchase price, payable 
to the defendant, and this was signed on behalf of defendant by Mr. 
Hatch, and accepted by defendant. This contract provided, among other 
things, that  the title to the machine sold should remain in the defendant 
corporation until the payment in full of the purchase price. Some four 
months later, the plaintiff having, as defendant contended, failed to make 
all the payments agreed on, Geo. F. Hatch, acting for and on behalf of 
the defendant, entered the home of plaintiff, in his absence, and took 
possession of the machine, under circumstances which gare  rise to plain- 
tiff's action. Thereafter, the defendant, in a letter to plaintiff, advised 
him of the action taken by Mr. Hatch, and in justification of the seizure 
of the property said, "This, of course, is strictly in accordance with our 
legal rights, as your contract was in default." Subsequently, defendant 
again wrote plaintiff about the matter, saying: ''We would be very glad 
to instruct Mr. Hatch to replace the machine in your office upon receipt 
of certified check for $56.40, covering the first four installments which 
are delinquent." 

I t  would seem reasonably clear that  this evidence would tend to sup- 
port the conclusion that  in this instance the defendant was doing the 
business in Kor th  Carolina for which the co r~ora t ion  was created. 
through its representative, and was thus present in his person. The evi- 
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dence tends to show that  its representative sold defendant's products to 
plaintiff, executed for it and in its name conditional sale contract, title 
to the property being retained by defendant corporation; that  on behalf 
of the defendant he made two visits to plaintiff for the purpose of col- 
lecting installments due, and on his last visit undertook collection by 
repossessing the property; that  he was apparently under the control of 
the defendant-subject to its instructions-and that  his actions in the 
premises were ratified and approved by the defendant, as shown by its 
letters. This conduct on the part of Hatch transcends the functions of 
a mere factor or commission merchant who distributes the goods of a 
manufacturer on commission. As was said in R. R. v. Cobb, 190 N .  C., 
375, 129 S. E., 828: "He who acts as distributor for another and not 
merely as distributor of goods manufactured by the other, acts as his 
agent." 

The right of the State to impose, as a condition upon which corpora- 
tions may be permitted to do business in the State, that  they will accept, 
as sufficient, service of process on a designated person, is well settled. 
Lunceford v. Assn., 190 X. C., 314, 129 S. E., 805,  Anderson v. Fidel i ty  
Co., 174 N .  C., 417, 93 S. E., 948; Peoples l'ob. Co. v. A m .  Tob .  Co., 
246 U. S., 79;  International H a w e s t e r  Co. v. Ky., 234 U. S., 579; A m .  
Asphalt Roof Corp. v. Shank land ,  205 Iowa, 1162, 219 N. W., 28;  
S t .  Clair v. Cox,  106 U .  S., 350. 

The statute, C. S., 1137, provides that jurisdiction of our courts to 
entertain suits against foreign corporations, having no property or 
process agent in the State, may be acquired by service of summons on the 
Secretary of State, who is thus designated for the purpose, when the 
corporation is "doing business in this State." 

The meaning of the phrase "doing hs ines s  in this State" was consid- 
ered in an  able opinion written for this Court by Winborne ,  J., in 
C. T .  H. Corp. v. ;Clazwell, 212 N .  C.. 803, 195 S. E., 36, where numer- 
ous authorities on the subject are cited. While no all-embracing defini- 
tion of these words as used in the statute has been attempted ( T i m b e r  
Co. v. Ins .  Co., 192 N .  C., 115, 133 S. E., 424; Peoples Tob .  Co. v. A m .  
Tob .  Co., 246 U .  S., 79), each case being decided t ~ y  the Court upon the 
facts brought before it, the following criteria were suggested in an opinion 
by Connor,  J., i n  Commercial T r u s t  v. Gaines, 193 X. C., 233, 136 S. E., 
609 : "Jt has been generally held that a foreign corporation cannot be held 
to be doing business in a state, and therefore subjecat to its laws, unless it 
shall be found as a fact that such corporation has entered the state in 
which it is alleged to be doing business, and thl2re transacted, by its 
officers, agents or other persons authorized to act for it, the bushes4 in 
which it is authorized to engage by the state under whose laws it was 
created and organized. The presence within the state of such officers, 
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agents or other persons, engaged in the transaction of the corporation's 
business with citizens of the state, is generally held as determinative of 
the question as to whether the corporation is doing business in the state." 
I n  R u a r k  v. Trust Co., 206 X. C., 564, 174 S. E., 441, S t a c y ,  C. J., 
succinctly states the rule in this way:  "The expression 'doing business 
in this State,' as used in C. S., 1137, means engaging in, carrying on 
or exercising, in this State, some of the things, or some of the functions, 
for which the corporation was created." 

The general rule was laid down in  Peoples l'ob. C'o. c. dm. Tob. Co., 
246 U. S., 79, as follows: "The general rule deducible from all our 
decisions is that the business must be of such nature and character as to 
warrant the inference that the corporation has subjected itself to the 
local jurisdiction, and is by its duly authorized officers or agents present 
within the State or district where service is attempted." Consolidated 
l 'extile C'orp. c. Gregory, 289 U. S., 85. 

I t  was said in Pond clu Lac. C'. d? B. C'o. c. Benningsen  P. Co.,  141 
Wis., 70:  "A corporation ordinarily acts and moves in the person of 
some individual, and when any individual, officer, or agent is, within the 
authority committed to him, performing an act of the corporation, the 
latter must be deemed present physically in the person exercising its 
powers." d f k i n s o n  c. IT. 8. O p .  C'o., 129 Minn., 232. I n  S f .  Louis  
,q. W .  R. Co. 7 l .  A l e m n d e r ,  227 U .  S., 218, it was said:  "In a general 
u a y  it may be said that  the business must be such in character and 
extent as to warrant the inference that the corporation has subjected 
itself to the jurisdiction and laws of the district in which it is served." 

The conclusion that  the evidence appearing in the record in the instant 
case tends to support the finding that  the defendant was doing business 
in the State is in accord with the general consensus of judicial opinion. 
In f~~rnal ionc l l  I I a r ~ ! e s t e r  C'o. 7%. K e n t u c k y ,  234 U. S., 579; Penn .  L .  F. 
M .  Ins. C'o. 1' .  Meyer ,  197 U. S., 407; C'onn. N u t u u l  A c c i d ~ n t  C'o, v. 
Davis, 213 TI. S., 245; S f .  Louis  S. R'. R. C'o. 7.. Alexander, 227 U. S., 
218; Browning 7). Wuycross ,  233 U. S., 1 6 ;  C'clse 7,. Mills  S o ~ e l f y  Co., 
193 So., 625; Clement  c. Coon, 161 Okl., 216; Infernat ionnl  Shoe Co. 7%. 
L o r ~ j o y ,  257 N .  W., 576; Grams  7.. Harves fer  C'o., 105 Wash., 602; 
Oil Co. 1 % .  Raccus, 207 hla. ,  75; 101 A. L. R., 126; 60 -4. L. R.. 994: 
23 Am. Jur. ,  333, e f  seq.; 20 C.  J. S., 150. 

The defendant, however, contends that, even if it be properly found 
that in this particular instance defendant corporation transacted, through 
its representative. the business with the plaintiff of which he now com- 
plains, this was a single isolated instance and insufficient to constitute 
doing business in the State within the meaning of the statute. 

Vndoubtedly the rule is that a single act. contract or transaction within 
the State by a foreign corporation will not, ordinarily, be regarded as 
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doing business therein. 23 d m .  Jur. ,  353; C. T .  H .  Corp. v .  Maxwell ,  
supra. The doing of a single act pertaining to a particular transaction 
will not be considered doing business, as the phrar;e denotes some degree 
of continuity. A m .  Asphalt  Roof Corp. v .  Shank land ,  205 Iowa, 862; 
;Metal Door (e. T r i m  Co. v. H u n t ,  170 Okl., 240; Cooper X f g .  Co. v. 
Ferguson, 113 U. S., 727 ; 20 Am. Jur . ,  155 ; P e n n  Colleries v. McKeever,  
83 N .  Y., 98. But this rule does not apply when the evidence permits 
the inference that  the act is done pursuant to a course of business, and 
indicates the intention to engage in a continuing business in the State, 
rather than in a single, isolated transaction. I n t .  Haruesfer  Co. v. Ky. ,  
234 U .  S., 579; International T e x t  Rook Co. v. Pigg ,  217 U. S., 91;  
Colorado I r o n  W o r k s  v. Sierra Grande X i n i n g  Ci7., 15 Col., 499; Glass 
M f g .  Co. v. Superior Court ,  K i n g  C'ounty, 166 Wash., 41; Moore v .  
Racine Rubber Co., 194 Ky., 106; Dobson v.  N a y t a g  Sales Co., 292 
Mich., 107; 23 Am. Jur. ,  354-355; 20 C. J. S., 166. 

I n  Internaf ional  Harvester  Co. v. Kentucky ,  234 U. S., 579, where it 
was held that  the Harvester Company was doing business in Kentucky 
when it appeared that  its representatives, though limited in authority, 
were soliciting orders in that  state for the sale of its goods to be shipped 
there, the Court said:  "Here was a continuous course of business in the 
solicitation of orders which were sent to another state, and in response 
to which the machines of the Harvester Company were delivered in the 
State of Kentucky. This was a course of business, not a single trans- 
action." 

Here there is evidence tending to support the finding that  the defend- 
ant  corporation was doing business in the State, making a continuous, 
not merely casual or incidental, effort to sell its products in this State. 
I t s  representative, located in Henderson, was carrying on the business 
for the defendant and not for himself. The employment of other repre- 
sentatives in the State i n  like capacity as Geo. F. Hatch for the purpose 
of selling its products, and carrying on its business, presumably in a 
similar manner, implies continuity of conduct in that  respect, sufficient 
to afford evidence that  the defendant was engaged in business within the 
State. 60 9. L. R., 994; 20 C. J. S., 155. 

The decision of this Court in P l o t f  v .  Michael,  214 K. C., 665, 200 
S. E., 429, was based on different facts from those here appearing. I n  
that case it was held tha t  the presence in the State of a traveling sales- 
man of a foreign corporation, who merely took orders, subject to ap- 
proval a t  the home office of the corporation, for goods to be subsequently 
shipped into the State, did not constitute doing b~lsiness in the State on 
the part  of the corporation. 

We conclude that there was evidence appearing in the record to sup- 
port the finding of the court below that defendant was doing business in 
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this  State, and t h a t  defendant's motion to s t r ike out the  service of sum- 
mons under  C. s., 1137, was properly denied. T h e  judgment of the  

Superior  Cour t  is 
Affirmed. 

WILLIAM HESRY OLIVER V. FLORENCE BOLAXD OLIVER. 

(Filed 19 hlarch, 1941.) 

Divorce § 11- 
The right to alimony pendente lite, both under statute, C. S., 1666, and 

under the common law, is predicated upon the justice of affording the 
wife sufficient means to cope with her husband in presenting their case 
before the court, and a finding, supported by evidence, that the wife has 
earnings and means of support equal to that  of her husband, sustains the 
court's order denying her motion for alimony pcndeft te  l i te .  

Divorce § 2a- 
In order to be entitled to a divorce on the ground of separation, plaintiff 

must show the fact of marriage, that the partics have lived separate and 
apart for two years, and that plaintiff has been a resident of the State 
for one year. Ch. 72, Public Laws of 1931. as amended by ch. 163, Public 
Laws of 1933; a s  amended by ch. 100, Public Laws of 1937. 

Same-Conflicting evidence a s  to  separation by agreement held to  take 
issue to  the  jury. 

A separation, a s  contemplated by the divorce statute, is more than a 
mere abandonment, and means a cessation of cohabitation of husband and 
wife by mutual agreement, but evidence on the part of the husband that 
he and defendant separated by mutual agreement, including the admission 
in evidence of a letter written by her to him agreeing to a separation 
without divorce, is held sufficient to take the issue to the jury notwith- 
standing evidence on her part that there was no agreement to separate 
but that he abandoned her. 

Divorce 4--Charge t h a t  leaving State with intention of returning a t  
expiration of reasonably definite time would not interrupt residence 
here, held without error. 

Plaintiff's evidence tended to show that he made his residence in this 
State, that  after a physical breakdown his doctor advised him to go to 
Florida, that he went to Florida for the winter months, that he intended 
to and did return to this State after the end of the severe weather. H e l d :  
An instruction to the effect that if plaintiff had satisfied the jury by the 
greater weight of the evidence that he left the State with the intention 
of returning here a t  the expiration of a reasonably definite time, always 
regarding North Carolina as  his place of residence, his physical absence 
from the State for such reasonably definite period of time would not affect 
his legal residence, is hrld without error. 

Trial § 37- 
Issues submitted will be held sufficient if they present to the jury proper 

inquiries a s  to all determinative facts in dispute, and afford the parties 
opportunity to introduce all pertinent evidence and to apply it fairly. 
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6. Divorce 3 2a-Where plaintiff alleges, and case is tried upon theory of 
separation by consent, refusal to submit issue of abandonment is not 
error. 

In an action for divorce on the ground of two years separation in which 
plaintiff alleges that he and defendant separated through no fault of 
plaintiff, and the case is tried upon the theory of separation by mutual 
consent upon defendant's defense that plaintiff abandoned her, an issue as 
to whether plaintiff and defendant separated as alleged in the complaint 
and lived separate and apart for two years next preceding the institution 
of the action, presents all determinative facts in dispute in regard to the 
separation, and defendant's objection to the action of the court in failing 
to submit another issue as to whether plaintiff abandoned defendant, 
cannot be sustained. 

APPEAL by defendant from Bobbit t ,  J., at  December Term, 1940, of 
TRANSYLVANIA. 

Civil action instituted 22 May, 1940, for absolute divorce upon ground 
of two years separation. Public Laws 1931, chapter 72, as amended by 
Public Laws 1933, chapter 163, as amended by Public Laws 1937, 
chapter 100. 

Plaintiff in his complaint alleges: (1) That  he and defendant were 
rnarried a t  Hartwell, Ohio, on 15 June,  1910; (2 )  that  he and she 
separated in June,  1936, through no fault of his, and have since lived 
separate and apart, that is, for more than two mccessive years next 
preceding institution of this action; (3)  that  he I S  and for more than 
&e year-next preceding the bringing of this action has been a resident 
of the State of North Carolina, and (4 )  defendant is a resident of ~, 

Tennessee. 
Defendant in answer filed admits the fact of mzrriage as alleged but 

denies all other allegations of the complaint, and further avers that  
plaintiff having deserted and separated himself from her without provo- 
cation, excuse or justification, or any fault on her part, and against her 
will, and having willfully abandoned her withour providing adequate 
support, is not the injured party. 

Defendant moved for order allowing alimony p e n d e n t e  life and counsel 
fees. Upon such motion the court, "finding as a fact that  the defendant 
is not without sufficient means whereon to subsist during the prosecution 
of the suit and to defray the necessary and proper expenses thereto, but 
is receiving the sum of $20.13 disability benefits from an insurance 
policy of plaintiff, and is earning approximately $120.00 as a civil 
service employee, and has equal, if not greater, m12ans of support than 
the plaintiff and is not entitled to an order for alimony p e n d e n t e  lite," 
denied the motion. Exception. 

Upon the trial in Superior Court plaintiff offered evidence tending to 
show substantially these facts:  That  he and defendant were married in 
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the year 1910 as alleged in the complaint; that  he suffered financial 
reverses in 1924; that  in the latter part  of 1930 he had a physical break- 
down and his health failed, requiring hospitalization a t  Veterans' Hos- 
pital in Illinois; that  afterward he lived in Ohio, a t  Dayton, then in 
Cincinnati and again in Dayton; that  while in Dayton he and his wife 
had discussion about their marital affairs, and both agreed that they 
were incompatible and ill-mated and could not get along together; that 
in May, 1936, he left Dayton and came to Penrose in Transylvania 
County, North Carolina, in search of health;  that when he left his wife 
bade him a friendly good-by a t  the bus station and he told her where he 
was going; that  his wife, who had been working for several years prior 
to his financial reverses and had been working since that  time, continued 
to work in Dayton; that  in June,  1936, his wife, "at her own invitation,'' 
came to visit him and they spent their twenty-fifth anniversary together; 
that he next saw her in Dayton, Ohio, the latter part of December, 1936, 
while en route north to visit his sister and to attend an a r t  school in 
Philadelphia; that when he went to Dayton on this tr ip he and she 
discussed their differences . . . he testifying that  "we agreed that  
we belonged to two different schools of thought, the defendant a Catholic 
and I a Protestant. We came to a very definite understanding that  we 
would live apart  because we were ill-mated and incompatible. We had 
not lived together as man and wife and had occupied different beds for 
years prior to 1936. There was no change in that respect between June,  
1936, and December, 1936"; that in early part of 1937 he attended an 
ar t  school in Philadelphia; that  while there on 13  April, he wrote his 
wife that he expected to go by bus the first meek in June  via Dayton on 
his return to Penrose for the purpose of discussing their "affairs in life" 
which he believes, she must agree, should "take on a definite understand- 
ing, instead of permitting them to drif t  on and on, as they have been 
doing"; that  he had "decided after mature deliberation that it is best 
for us to live apart"; that on 1 May, 1937, his wife replied that she 
thought his idea of a friendly separation a very sensible one and that she 
would consent to such a separation without a divorce, and in closing 
stated, "As to your coming to Dayton on your way to Penrose, I would 
much prefer that  you do not do so. Anything we have to say to eacL 
other can better be said by mail. I knew when I said good-by to you a t  
Christmas time that  it was a final good-by. Our parting was friendly 
and not sad and I would like to keep that  in mind as our good-by"; that  
when school closed in May, 1937, he returned to Brevard and lived there; 
that  in May, 1939, he suffered a stroke of paralysis and was taken to 
Veterans' Administration Hospital a t  Oteen, North Carolina; that  over 
his protest his wife came there; that  in September, 1939, after he left 
the hospital he sold his home in Brevard, for which he was paying in 
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monthly installments, and upon advice of "his ward surgeon" went to 
Florida for the winter for his health;  that, after cold weather had ended 
in the spring, he went from Florida to Charleston, South Carolina, for  
several weeks, then to Columbia, South Carolina, for a few days, then 
to Weaverville, North Carolina, for a visit, then to the Y. M. C. A. in 
Asheville in June,  1940, and then back to Brevard in July,  1940; that  
when he came to Transylvania County, North Carolina, in 1936, he 
intended and decided to become a resident of that  county; that when he 
went to Philadelphia in 1937 he intended to retuiAn to North Carolina, 
and did return and bought a home in Brevard after that  t ime; that  he 
registered and voted in Transylvania County in the general election in 
1938; that  when he went to Florida in 1939, it was for his health and 
upon advise of his ward surgeon; that  he intended to stay only for the 
winter and intended, and did, return to Transylvania County. 

Defendant offered evidence tending to show that she never agreed to a 
severance of marital relations; that  there was no discussion about tha t  
either in Penrose in June,  1936, when they had "a very happy vacation 
together," or when plaintiff visited h w  for a week or so a t  Dayton in  
December, 1936; that  plaintiff wrote to her almost daily while he was 
visiting his sister and after he went to the ar t  school i n  Philadelphia, 
many of the letters being offered in evidence; that  while his letter of 
13 April, 1937, surprised and shocked her, she admits writing him the 
letter of 1 May, 1937 ; that  the next tirne she saw him was in 1939, when 
on being informed by Mr. Moore of Brevard that plaintiff had suffered 
11 stroke, she came down '(over his protest and in ljpite of it." Defend- 
ant testified: "It was against my principles, but I agreed for him to 
leave me in 1936. I consented in 1937 to let him l ~ v e  separate from me;  
I had no choice in the matter." 

Fur ther  evidence was introduced on the part of t i e  plaintiff tending to 
ehow that the separation was by mutual agreement. On the other hand, 
much eridence was introduced by defendant tending to show that  there 
was no mutual agreement to separate, and that  in her letter of 1 May, 
3 937, she consented to separation only, without divorce. Likewise, much 
testimony was introduced with respevt to the war insurance policies, 
payment of part  of premiums by defendant and the assignment to her of 
part of the benefits. 

At the close of evidence the court in its discretion permitted plaintiff 
to amend his complaint to allege the separation tock place in December, 
1936, rather than in  June ,  1036, so as to conform to the evidence. 
Exception. 

These issues were submitted to and answered by the jury:  
"1. Were the plaintiff and the defendant married to each other, as  

alleged in the complaint? Answer : 'Yes' (by consent). 
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"2. Has  the plaintiff been a resident of the State of North Carolina 
for one year next preceding the filing of the complaint 1 Answer : 'Yes.' 

"3. Did the plaintiff and the defendant separate, as alleged in the com- 
plaint, as amended, and have they lived separate and apart  from each 
other for a period of two years next preceding the institution of this 
action and the filing of the complaint? Answer : 'Yes.' " 

X fourth issue, reading: "Did the plaintiff willfully abandon the 
defendant, his wife, without providing adequate support for her, as 
alleged in  the answer?" was presented and appeared on the sheet con- 
taining the other issues, but was not submitted to the jury. Exception 
by defendant. 

From judgment on verdict defendant appeals to Supreme Court and 
assigns error. 

R a l p h  H.  R a m s e y ,  Jr. ,  for plaint i f f ,  appellee. 
J a m e s  E.  Rec tor  for de jendan t ,  appel lant .  

WINBORNE, J. The assignments of error principally relied upon by 
defendant are these: Did the court e r r :  (1 )  I n  refusing motion of 
defendant for alimony pendente l i te  and counsel fees? (2) I n  overruling 
her motions, aptly made, for judgment as in case of nonsuit? (3 )  I n  
charging the jury with respect to residence of plaintiff; and (4 )  in 
withdrawing the fourth issue from consideration by the jury. Our 
views relative to these questions are in accord with those of the court 
below. 

(1)  Upon the finding of fact with regard thereto, we find no error 
in the ruling of the judge below in denying motion of defendant for 
alimony pendente l i te and counsel fees. Whether proceeding under the 
provisions of C. S., 1666, or at common law, the right to an allowance 
either for support pending the action or for expenses of the action, is 
predicated upon a finding that the wife is without sufficient means to 
cope with her husband in presenting their case before the court. C. S., 
1666; M e d l i n  v. Medl in ,  175 N. C., 529, 95 S. E., 857; Hol loway  o. 
Hol loway ,  214 N .  C., 662, 200 S. E., 436. 

(2  and 3)  The second and third questions may be properly considered 
together. The statute under which this action is prosecuted provides 
that : "Marriages may be dissolved and the parties thereto divorced from 
the bonds of matrimony on the application of either party, if and when 
the husband and wife have lived separate and apart  for two years, and 
the plaintiff i n  the suit for divorce has resided in the State for a period 
of one year." Public Laws 1937, chapter 100, amending Public Laws 
1933, chapter 163, which amended Public Laws 1931, chapter 72. See 
B r o w n  v. B r o w n ,  213 N. C., 347, 193 8. E., 409. 
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I n  order to maintain an  action for divorce under this statute, these 
facts must exist: (1 )  Marriage;  (2)  the husband and wife must have 
lived separate and apar t  for two years; and ( 3 )  the plaintiff, husband 
or wife, must have resided in the State of North Carolina for a period of 
one year. I n  the case in hand the first factor, the fact of marriage, is 
admitted. *4s to the second, "The word 'separation' as applied to the 
legal status of a husband and wife means more than 'abandonment'; i t  
means 'a cessation of cohabitation of husband and wife, by mutual agree- 
ment.' " Parkey v. Parker, 210 N. C., 264, 186 f1. E., 346; Lee v. Lee, 
182 N .  C., 61, 108 S. E., 352 ; Black's Law Dictionary, Third Edition. 

When considered in the light of this definition of separation, the 
evidence in this aspect of the present case, though controverted, is abun- 
dantly sufficient to take the case to tht> jury. 

As to the third factor, defendant contends that  the clause "the plaintiff 
. . . has resided in the State for a period of a year" means actual, 
physical presence in the State for that  period of time. She, therefore, 
challenges the correctness of the law as declared by the court below, and 
applied to the evidence in the case. While the exceptions relate to 
several portions of the charge, the following portion covered by Excep- 
tion 6 is typical: "Now, Gentlemen of the Ju ry ,  the court instructs you 
as a matter of law that  when a person actually ceases to dwell within a 
State for an  uncertain period of time without any definite intention of 
returning, then his leaving the State under such circumstances makes 
him a nonresident of the State, although there may be a vague intention 
to return a t  some indefinite future time. 

"On the other hand, Gentlemen of the Jury ,  if a man or resident of 
North Carolina, who leaves the State for a temporary purpose and for a 
reasonable definite length of time, with the fixed intention of returning to  
North Carolina immediately a t  the end of that fixed period of time, 
rather than some indefinite idea of returning a t  some indefinite future 
time, then the court instructs you that  that  would not interrupt his resi- 
dence in North Carolina; so that with reference to the evidence in this 
case the court instructs you that  if the plaintiff has satisfied you from 
the evidence and by its greater weight that the plaintiff left Brevard, 
Transylvania County, North Carolina, or left North Carolina in October, 
1939, having been u p  to that  time and being then a resident of North 
Carolina, for Florida under the advice of a physician for the definite 
purpose of staying there during the winter month:%, and with a definite 
idea of returning to North Carolina immediately upon the passing of the 
severe months here in Western North Carolina, and that  a t  all times 
during his temporary absence from the State of Kor th  Carolina in the 
State of Florida had the fixed intention of returning to North Carolina 
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under those circumstances, and always regarding North Carolina as his 
place of residence or home in Western North Carolina, the court instructs 
you that  the plaintiff, under those facts, if you find those to be the facts 
from the evidence and by its greater weight, was a resident of the State 
of Pu'orth Carolina during the period of his physical absence therefrom, 
during the time from October, 1939, u p  to 1940, and his residence in 
Korth Carolina under those facts, if you find those to be the facts from 
the evidence and by its greater weight, would not interrupt his pre- 
viously established residence, if you find he did have a previous estab- 
lished residence, and so find from the evidence and by its greater weight." 

Exception, directed to the second paragraph of the quoted charge, is 
not well taken. See M o o r e  v. M o o r e ,  130 N. C., 333, 41 S. E., 943. 

(4 )  Issues submitted are sufficient when they present to the jury 
proper inquiries as to all determinative facts in dispute, and afford the 
parties opportunity to introduce all pertinent evidence and to apply it 
fairly. Hill v. Young, 217 N .  C., 114, 6 S. E. (2d),  830; Saieed v. 
Abeyounis, 217 N .  C., 644, 9 S. E. (2d) ,  399. When thus tested, the 
issues submitted in the present case meet all the requirements. While in 
the complaint i t  is alleged that  plaintiff and defendant separated 
"through no fault of plaintiff," and while in the answer it is averred 
that  plaintiff ~villfully abandoned defendant without providing adequate 
support for her, the case was tried upon the theory advanced by plaintiff 
that their separation was by mutual consent. I n  any event, the third 
issue, predicated upon the allegation in the complaint as above stated, is 
sufficient to present to the jury the proper inquiry as to the facts sur- 
rounding the separation, and to afford defendant opportunity to intro- 
duce all pertinent evidence in support of her contention that plaintiff 
had willfully abandoned her without providing adequate support, as 
alleged by her, and to apply the evidence fairly. The affirmative answer 
to that issue negatives the averment of defendant, and renders harmless 
any error that  may have been committed in not submitting the fourth 
issue. Moreover, defendant does not deny her consent to a separation, 
but contends that  her consent was to a separation, without divorce. 

Other exceptions have been considered and are found to be without 
merit. 

I n  the judgment below there is 
K O  error. 
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I N  RE GEORGE J. STEELMAN ET AL., CLAIMANTS, EMPLOYEES, A N D  NEBEL 
KNITTING COMPANY, INC., EMPLOYER. 

(Filed 19 March, 1941.) 

1. Master and  Servant § 6 b R i g h t  t o  unemployment benefits during stop- 
page of work as result of labor dispute. 

Under the provisions of the Unemployment Compensation Act, sec. 5 ( d ) ,  
ch. 1, Public Laws of 1936, employetbs who participate in, finance or who 
are directly interested in  a labor dispute which results in stoppage of 
work, or who are members of a grade or class of workers which has mem- 
bers employed a t  the premises a t  which the stoppage occurs, any of whom, 
immediately before the stoppage occurs, participate in, finance or are  
directly interested in such labor dispute, are  not entitled to unemployment 
compensation benefits during the stoppage of wmk, and each employee- 
claimant is required to show to the satisfaction of the Commission that 
he is  not disqualified under the terms of this section. 

2. S a m e  
The provisions of the Unemployment Compensation Act seeking to main- 

tain neutrality on the part of the State in labor disputes will be given 
effect by the courts, since the matter of policy i s  in the exclusive province 
of the Legislature and the courts will not interfere therewith unless the 
provisions relating thereto have no reasonable relation to the end sought 
to be accomplished. 

3. Same- 
Sec. 5 ( d ) ,  ch. 1, Public Laws of 1936, which makes specific provision 

in regard to disqualification of employee-claimants during stoppage of 
work because of labor disputes, prevails over the provision of see. 2 of 
the Act, stating the general policy of the Act to provide for benefits to 
workers who are "unemployed through no fault of' their own." 

4. Statutes § 5a- 
I t  is a recognized principle of statutory construction that when words 

of general import, the subject of a statute, are  followed by words of par- 
ticular or restricted import relating to the same subject matter, the latter 
will operate to limit or restrict the former. 

T h e  end of all statutory construction is to discover and to effectuate 
the legislative intent. 

6. Master and Servant § 6 b W h e n  evidence supports Anding tha t  claim- 
an ts  were disqualified during stoppage of work,  finding is conclusive. 

When the Unemployment Compensation Commission finds, upon support- 
ing evidence, that  employee-claimants were not en1:itled to benefits during 
the stoppage of work caused by a labor dispute because claimants either 
participated in, financed, or were directly interested in the labor dispute 
which caused the stoppage of work, or belonged to a grade or class of 
workers of which, immediately before the commen(:ement of the stoppage, 
there were members employed a t  the premises at which the stoppage 
occurred, some of whom were participating in, or financing, or directly 
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interested in the dispute, the ruling of the Commisaiun denying cwnpensa- 
tion during the stoppage of the work will he upheld. 

7. Master and Servant § 62- 

Upon appeal to the Superior Conrt from any final decision of the Unem- 
plojment Cornpcmatio11 Cornmihaion, the finding> of the Comnmclon as  to 
the facts, if supported by evidente, and in the absence of fraud, are con- 
clnsive. the jurisdiction of the Superior Court on appeal being limited to 
questions of law. Sec. 6 ( i ) ,  ch. 1, Public L a n s  of 1936. 

8. Master and Servant 8 60--Employer held not prejudiced by order that 
eligibility of claimants after resumption of operations should be deter- 
mined. 

The evidence tended to show that employee-claimants not only did not 
work during the period of stoppage of work a t  the employer's plant caused 
1 ) ~ '  a labor dihpute, but also that they did not resume work after opera- 
tions a t  the plant were resumed, and after notification by the employer 
that jobs were available. There was also evidence on behalf of claimants 
that they did not return to their jobs because of the labor dispute. The 
Commission ruled that  clain~ants were not entitled to benefits during the 
stoppage of work. Hcjld: The employer is not prejudiced by the further 
order of the C'ommission that the eligibility of claimants to benefits subse- 
quent to the rebumption of operations a t  tlie plant should be determined, 
since it must be presumed the Comrniqcion will determine eligibility of 
each claimant for such hcriefits in acwrtlancc with objective standards or 
criteria set up in the Act, but tlie existence and effect of a labor dispute 
may have mi essentlnl hearing upon the eligibility of claimants, the suita- 
bleness of work offered, and the disqii:~lifications for benefits. Sec. 3 ( c )  
(21, ch. 1. Public Laws of 1936. 

9. Master and Servant 5 61- 
The Unemployment Compensation Con~mibsion is  charged with atlminis- 

tering the benefits provided in the Unemployment Co~npe~isation Act in 
accordance with the olrjective standards and criteria set up in the Act, but 
the merits of labor disputes do not belong to the Commission, these being 
matters properly pertaining to the field of labor relations. 

APPLALS by Nebel Kni t t ing  Company,  Inc.,  employer, and  a number 

of employee-claimants f rom Johnston,  Special J u d g e ,  a t  E x t r a  Septem- 

ber Term, 1940, of ~ ~ E C I ~ L E X B V R G .  

Proceeding under  Unemployment Compensation L a w  t o  determine 
validity of claims and  disqnalifications f o r  unemployment benefits. 

T h e  facts,  essential to  a n  understanding of the questions presented by 

the appeals, follow : 
I. T h e  S e b c l  Kni t t ing  Company is engaged i n  the manufacture of 

ladies' full-fashioned silk hosiery in the city of Charlotte, and normally 

ernploys about  400 workers. 

11. F o r  a period of five weeks, f r o m  10 Apr i l  to  13 May,  1940, there 

was a stoppage of work a t  the  plant  or factory of the  Nebel Kni t t ing  

Company because of a labor dispute-a strike having been called by  the 
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union to which some of the employees belonged, picket lines established, 
etc. 

111. On 29 April, the company addressed a letter to all of its em- 
ployees, including the claimants, notifying then1 that  operations would 
be resumed on 13 May, 1940, and that "all present employeesn who re- 
ported for work on that  day would be put back on their "former jobs" 
without reference to whether they belonged to a union or had partici- 
pated in the current strike. This letter contaired the further notice 
that '(from and after May 13, 1940, if the company is operating, it will, 
011 a permanent basis, fill vacant jobs, which it desires to run, with 
wlioercr applies or whomeyer it can employ to 1511 such jobs satisfac- 
torily." 

IV.  On 13 May, the company resumed operations to such an  extent 
that  there was no longer a stoppage of work within the meaning of the 
Act. The labor dispute still continued, however, and the picket line was 
maintained for some time thereafter. The president of the Nebel Knit- 
ting Company testified that all the employees on strike would be taken 
back to work if they would "make application or signify their intention 
of coming back or come in." There was evidence on behalf of the 
claimants that  they did not return to their jobs because of the labor 
dispute. 

V. A large number of these workers filed claims for unemployment 
benefits. A group hearing was had pursuant to the rules established by 
the Unemployment Compensation Commission, and the following con- 
clusions finally reached : 

1. The employee-claimants, 108 in number, referred to as James C. 
Jones and others, and represented by Jones & Smathers, attorneys, and 
the employee-claimants, 7 in number, referred to as Sarah  R. Bean and 
others, and represented by John  Newitt, attorney, were denied benefits 
for the period from 10 April to 13  May, 1940, because it was found as 
a fact that  they were either ( a )  "participating in or financing or directly 
interested in the labor dispute which caused the stoppage of work a t  the 
plant or premises of Nebel Knitting Co., Inc.," or that  they did (b )  
'(belong to a grade or class of workers which, in~n~edia te ly  before the 
commencement of the stoppage, there were members employed at the 
premi~es,  at which the stoppage occurred, which said members were par- 
ticipating in or financing or directly interested in the dispute." 

From this ruling, the employee-claimants excepted and appealed to 
the Superior Court of hfecklenburg County. 

2. Tt further appearing to the Commission that operations were re- 
cwnied on 13  May, 1940, to such an extent that  there was no longer a 
stoppage of work at the plant or factory of the Nebel Knitting Company, 
i t  was adjudged that the above claimants would l ~ e  entitled to benefits 
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from and after this date, the date on which the stoppage of work at the 
plant or factory of the employer ceased, if they were found to be other- 
wise eligible for benefits under the Unemployment Compenqation Law, 
and it was ordered that  the eligibility of the claimants should he deter- 
mined from and after 13 May, 1940. 

From this ruling the Nebel Knitting Company entered exceptions and 
appeal to the Superior Court. 

I n  the Superior Court, the findings and conclusions of the Commission 
were sustained and confirmed. 

From this judgment, the Nebel Knitting Company and the claimants 
as above designated, noted exceptions and appeal. 

Guthrie ,  Pierce LE. Blakeney for Xebel Kni t t ing  Co., ~ m p l o y ~ r ,  a p p ~ l -  
kanf. 

J .  Laurence Jones for James  C .  .Ton~s  e f  al., employee-claimants, a p -  
p ~ l l a n  fs. 

J o h n  S m i t t  for h'arnh R. R ~ a n  e t  ul., employee-claimanfs,  a p p d l n n f s .  
Adr ian  .T. Seu l ton ,  R a l p h  N o o d y ,  and .I. C. R. Ehr inghaus ,  .Jr.. for  

Unemployment Compensation ('ornmission. 

STACY, C. J. The impression is gained from a careful perusal of the 
record that the Unemployment Compensation Law has been properly 
interpreted ancl applied to the facts of the instant case. While the 
record presents only a question of statutory construction, it may be 
useful to consult the opinion of the Supreme Court of the United States 
in Cnrmichael v. S o u f h e r n  Coal Co., 301 U .  S., 495, where the validity 
of the Alabama Act was considered and upheld. See, also, S t ~ w a r t  
Machine Co. r. Daris ,  301 U. S., 548; "Unenlployment Cornpensation in 
Labor Disputes," 49 Yale Law Journal, 461; "Unemployment Insur- 
ance," Columbia Law Review, 858. 

,IPPEILS OF EMPLOYEE-CLAIMAKTS. 
The questions presented by the appeals of the employee-claimants 

relate to the disqualifications for bcnefits proscribed in section 5 ( d )  of 
the LTnemployment compensation Law. Ch. 1, Public Laws 1936. The 
pertinent provisions follow : 

"Sec. 5. ,111 indiridual shall be disqualified for benefits: . . . 
( d )  For  any week with respect to which the comniission finds that  his 
total or partial unemployment is due to a stoppage of work which exists 
because of a labor dispute at the factory, establishment, or other prem- 
ises a t  which he is or was last employed, provided that  this subsection 
shall not apply if it  is shown to the satisfaction of the commission that- 
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'((1) H e  is not participating in or financing or directly interested in 
the labor dispute which caused the stoppage of work; and 

"(2) H e  does not belong to a grade or class of workers of which, 
immediately before the commencement of the stoppage, there were mem- 
bers employed a t  the premises a t  which the stoppage occurs, any of whom 
are participating in or financing or directly interested in the dispute.'' 

The  statute withholds benefits during the stoppage of work which is 
caused by a labor dispute, from all ptmons participating in or financing 
or directly interested in the labor dispute and from all grades or classes 
of workers of which, immediately before the comm&ement of the 
stoppage, there were members employed a t  the premises a t  which the stop- 
page occurs, and any of whom are participating in or financing or 
directly interested in the dispute. Each claimant is required to show 
to the satisfaction of the Commission that  he is not disqualified for 
benefits under the terms of this section. I t  thus appears that  the State 
seeks to be neutral in the labor dispute as f a r  as practicable, and to 
grant  benefits only in conformity to such neutrality. Of course, i t  is 
recognized that  in a matter of this kind, some allowance must be made 
in fixing the line or point of difference between granting and withholding 
benefits during the stoppage of work caused by a labor dispute. S u p p l y  
Co. v.  X a s w e l l ,  212 N .  C., 624, 194 S. E., 117. "But when i t  is seen 
that  a line or point there must be, and there is no mathematical or 
logical way of fixing it precisely, the decision of the legislature must be 
accepted unless we can say tha t  i t  is very wide of any reasonable mark" 
- X r .  Justice Holntes in Louisville Gas Co. v. Coleman, 277 U. S., 32. 
The wisdom or impolicy of such decision belongs to the legislative, and 
not to the judicial, department of the Government. United States  v. 
F. Mr. Darby Lumber  Po., I?. S., , dec idd  3 February, 1941- 
(Fa i r  Labor Standards Case). 

The appealing employee-claimants take the position that  the interpre- 
tation of this section is perforce controlled by thl? declaration of policy 
contained in see. 2 of the Act, the general designation of workers there 
selected for benefits being those who are ('unemployed through no fault 
of their own." The Commission and the court below thought otherwise. 
They followed the usual and accepted rule of coilstruction that  "where 
a statute expresses first a general intent, and afterwards an inconsistent 
particular intent, the latter will be taken as an exception from the former 
and both will stand." 1 Lewis' Sutherland on Stat. Constr. (2  Ed. ) ,  see. 
268; Rogers u. li. S., 185 U. S., 83. 

I t  is an  established canon of construction that  where there are two 
provisions in  a statute, one of which is special or particular, and cer- 
tainly includes the matter in hand, and the other general, which, if 
standing alone, would include the same matter and thus conflict with the 
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particular provision, the special will be taken as intended to constitute 
an  exception to the general provision, as the General Assembly is not to 
be presumed to have intended a conflict. Sance v. R. R., 149 N. C., 366, 
63 S. E., 116;  Crane v. Reeder, 22 Mich., 322; Dahnke v. People, 168 
Ill., 102, 48 N. E., 137, 39 L. R. A., 197. 

Indeed, i t  may be doubted whether any serious conflict exists in the 
present law between the general intent expressed in the declaration of 
policy and the particular intent found in see. 5 (d) of the Bct. School 
Comrs. v. Aldermen, 158 N.  C., 191, 73 S. E., 905. I t  is a recognized 
principle of statutory construction, that  when words of general import, 
the subject of a statute, are followed by words of particular or restricted 
import relating to the same subject matter, the latter will operate to 
limit or to restrict the former. Xance v. R. R., supra; Supply Co. v. 
Eastern Star Home, 163 N. C., 513, 79 S. E., 964. The end of all con- 
struction is to discover and to effectuate the legislative intent. ktber- 
nethy v. Comrs., 169 N .  C., 631, 86 S. E., 577. 

Accordant with the terms of this section, the Commission found that 
the employee-claimants, appellants herein, were not entitled to benefits 
during the stoppage of work a t  the factory, establishment, or other prem- 
ises of the Nebel Knitting Company because it appeared from the evi- 
dence that they were either ( a )  participating in or financing or directly 
interested in the labor dispute which caused the stoppage of work, or 
(b )  that  they belonged to a grade or class of workers of which, imme- 
diately before the commencement of the stoppage, there were members 
employed a t  the premises a t  which the stoppage occurred, some of whom 
were participating in or financing or directly interested in the dispute. 
The ruling of the Commission was upheld on appeal to the Superior 
Court, I t  is supported by the language of the statute and the evidence 
in the case. 

I t  is provided in sec. 6 ( i )  that  on appeal to the Superior Court from 
any final decision of the Commission, the findings of the Commission as 
to the facts, if supported by evidence, and in the absence of fraud, shall 
be conclusive and the jurisdiction of the court is confined to questions 
of law. I t  is further provided that  an appeal may be taken from this 
decision, as in civil cases, without bond and without stay of the judg- 
ment unless otherwise ordered. 

APPEAL OF NEBEL KNITTIKG COMPAR'Y, INC. 
The employer appeals from the ruling of the Commission in respect 

of the eligibility of the employee-claimants herein who did not return 
to their work on 13  H a y ,  1940, the date on which the stoppage of work 
a t  its plant is found to have ceased. The effect of this ruling, as we 
understand it, is to declare the stoppage of work which theretofore pre- 
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oailed a t  the plant of the Nebel Knitting Company because of a labor 
dispute, no longer existed, or had come to an end, and that  the disquali- 
fications effective only during such stoppage would be eliminated in  
thereafter determining the eligibility of claimant:,. I t  is not perceived 
wherein the employer can presently complain a t  this ruling. So f a r  as 
appears, the individual determinations have not j e t  been made, and we 
cannot assume the Commission will omit to observe the provisions of 
the statute in making them. The group hearing was for the purpose 
of determining the disqualifications of claimants during the stoppage of 
work caused by the labor dispute. Eligibility thereafter will arise from 
week to week as each claimant continues to apply for benefits. 

Perhaps i t  is fa i r  to say, however, that  the effect of the present deter- 
mination is to declare the employer's letter of 29 April and his testimony 
that  the claimants' positions were still open, if they cared to apply for 
them, would not perforce disqualify the claimants or render them ineli- 
gible for benefits from and after 13  May, 1940, the date on which the 
stoppage of work ceased. The position finds support in sec. 5 (c)  (2 )  
of the Act, which provides : "Notwithstanding any other provisions of 
this Act, no work shall be deemed suitable and benefits shall not be 
denied under this Act to any otherwise eligible i~ldividual for refusing 
to accept new work under any of the following conditions: ( a )  I f  the 
position offered is vacant due directly to a strike, lockout, or other labor 
dispute." There was evidence on behalf of the claimants that  they did 
not return to their jobs because of the labor dispuie. 

The existence and effect of a labor dispute may have an essential 
bearing upon the eligibility of claimants, the suitableness of work offered, 
and the disqualifications for benefits, all of which are to  be determined 
by the Unemployment Compensation Commission according to certain 
objective standards or criteria, but the merits of the labor dispute do not 
belong to the Commission. These are matters more properly pertaining 
to the field of labor relations. 

The whole case, then, comes to this:  
First. The employee-claimants, appellants herein, were denied com- 

pensation during the stoppage of work a t  the factory, establishment, or 
other premises of the Nebel Knitting Company because it appeared from 
the evidence, and the Commission so found, that  they mere either ( a )  
participating in or financing or directly interested in the labor dispute 
which caused the stoppage of work, or ( b )  that they belonged to a grade 
or class of workers of which, immediately before the commencement of 
the stoppage, there were members employed at the premises a t  which the 
stoppage occurred, some of whom were participating in or financing or 
directly interested in the dispute. 
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Second. T h e  enjployee-claimants herein who did not re tu rn  to their 
work on 13 May,  1940, a r e  declared to be entitled to  benefits f r o m  and 
a f te r  this date, the  date  on which the stoppage of work a t  the plant  or 
factory of the  employer ceased, if they  a r e  found to be eligible f o r  
benefits under  the  Unemployment Compensation Law, and  it was accord- 
ingly ordered t h a t  their  eligibility f o r  benefits should be determined 
f r o m  and a f te r  this date. 

B o t h  rulings a r e  apparent ly accordant wi th  the  provisions of the 
Unemployment Compensation Law. 

O n  the record as  presented, the judgment of the Superior  Cour t  will 
be upheld. 

Affirmed. 

W. F. WOIJFE AND WIFE, MRS. IDA WOLFE, V. NORTH CAROLINA JOINT 
STOCK LAND BANK. 

(Filed 19 March, 1941.) 

1. Trusts § lb :  Mortgages 9 40- 
To create a p a r d  trust there must be an agreement amounting to an 

undertaking to act as  agent for another in the purchase of land, constitut- 
ing a covenant to stand seized to the use or benefit of such other, but a 
mere parol agreement to convey land to another raises no trust in the 
latter's favor and comes within the provisions of the statute of frauds. 

2, Same: Estoppel § 6d-Person signing lease a s  tenant  and  thus  recog- 
nizing title of landlord held estopped t o  assert parol t rus t  a s  against 
landlord. 

Plaintiff alleged that the ccstui quc trust in the deed of trust executed 
by plaintiff on the locm rv quo. agreed to purchase a t  the foreclosure 
sale for plaintiff'\ benefit and to reconvey to plaintiff upon certain terms. 
1)uring conversations with officers of the defendant relative to repurchasing 
the property plaintiff occupied same as  tenant. 1)efendant consistently 
refwed to convey the property upon the terms that plaintiff alleged it  
had agreed so to do. Thereafter ejectment proceedings were instituted 
and plaintiff made no defense therein that he was the equitable owner, 
and the ejectment action was comproniised by agreement under which 
plaintiff paid the rent and entered into a new rental agreement grepaxed 
by plaintiff's attorney in which it was stipulated that plaintiff clain~ed no 
interect in the land other than as  tenant. Held: Plaintiff's conduct was 
inc~onsistent with the exiqte11c.e or continuation of his asserted equitable 
interest in the land and estops him from asserting the alleged par01 trust 

3. Cancellation of Instruments %Evidence held insufficient to  show that  
execution of instrunwnt was procured by fraud. 

Plaintiff instituted this action to establish ml alleged parol trust. De- 
fr~ltlant ilssrrted as  an estoppvl a lease agreement executed b ~ .  plaintiff i n  
which it was stipulated that plaintiff's only interest in the land was that 
of a tenant. Plaintiff attavked the lease on the ground that its execution 
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was procured by fraud. The evidence tended to shorn that the lease agree- 
ment was prepared by plaintiff's attorney, that he had opportunity to 
read it or to have it read to him, and the only representation relied upon 
was the statement of defendant's agent that the lease agreement was a 
"plain rental contract." H c l d :  Plaintiff is not entitled to avoid the legal 
effect of the instrument upon mere proof that the agent of defendant 
informed him that it mas a lease agreement. 

4. Same: Mortgages s 40- 
After foreclosure and the purchase of the property by the cestui there 

is no presumption of fraud arising from the rtdationship between the 
parties which would vitiate the execntion by the former trustor of a lease 
agreement. 

5. Estoppel § l l c -  
Where plaintiff's own evidence establishes the execution by him of a 

lease agreement estopping him from asserting an alleged parol trust in the 
lands, and plaintiff's evidence of fraud in procuring his execution of the 
lease is wholly insufficaient, defendant's motion for judgment as of nonsuit 
should have been sustained. 

APPEAL by defendant from Carr, J., a t  October Term, 1940, of 
WAYKE. Reversed. 

Civil action to establish a parol trust i n  land. 
I n  1925, the plaintiff, W. F. Wolfe ( the plaintiff, I d a  Wolfe, being 

joined as wife of the real plaintiff), subdivided his tract of land contain- 
ing 111 acres into three separate parcels and Frocured three several 
loans from the defendant in the total sum of $6,400.00. Each loan was 
secured by a deed of trust. I n  1934, the p la in t i3  having defaulted in 
the payment of four semiannual installments and in  the payment of the 
1932 and 1933 taxes, in addition to certain insurance premiums, his land 
was advertised under the deeds of trust and sold! on 17 March, 1934. 
At the sale, plaintiff being present, the defendant became the purchaser 
of each tract and foreclosure deeds mere executed 6 ccordingly. 

The plaintiff offered evidence tending to show that  in February, 1934, 
prior to the foreclosure sale, the vice-president of the defendant company 
suggested that  plaintiff apply to the Federal Land Bank for a loan and 
stated that  the defendant wonld have the trustee ,;ell the land and that  
a t  the sale the bank would bid i t  off and "he was to let me have i t  back 
a t  what I could borrow from the Federal Land Bank." 

The plaintiff made application to the Federal Land Bank and pro- 
cured a commitment in the sum of $3,200.00. H e  so advised the defend- 
ant  and offered to pay the proceeds of such loan for a reconveyance of 
his land. The defendant refused to accept the same. Plaintiff then 
procured a commitment from the Federal Land Bank in the sum of 
$3,500.00. The defendant likewise declined to accept this amount. H e  
was fully advised in August, 1934, that the defendant declined to accept 
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the amount of the commitment from the Land Bank. "Nr.  Smith said 
he wasn't going to do i t  and I couldn't make him do it." 

During the negotiations for the repurchase or redemption of the land 
plaintiff and his attorney consulted with the general counsel of the 
defendant and also with the treasurer. The agent of the Land Bank, 
accompanied by plaintiff, also conferred with officers of the defendant. 
I n  each instance defendant declined to accept the amount of the commit- 
ment and to make conveyance. 

I n  the spring of 1934, plaintiff leased the premises in controversy from 
the defendant agreeing to pay $225.00 rent therefor. I t  does not appear 
whether this contract was made before or after the foreclosure. On 
1 7  November, 1934, counsel for plaintiff, a t  his instance, wrote the 
defendant as follows : 

"My information is that in the above matter your bank foreclosed this 
property some time ago and now holds title to the same. 

"Mr. Wolfe is very desirous of obtaining from Federal Land Bank of 
Columbia a loan with which to re-purchase this land. I have been nego- 
tiating with the Federal Land Bank in  regard to this matter since June 
of this year and have not been able to get as much money as is necessary 
to complete this loan, however, am hopeful that  I can get a loan that 
will be sufficient to enable him to re-purchase this property. To do this, 
however, i t  is necessary that I hare  a statement from your bank as to 
the exact amount you will accept for this land provided Mr. Wolfe can 
re-purchase the same. I would greatly appreciate your furnishing me 
with such a letter, giving me the maximum time in which to accept your 
offer and at  the same time make your offer as low as you possibly can 
so that he can work out a proposition with the Federal Land Bank." 

Thereafter, the plaintiff having defaulted in the payment of rent, 
defendant instituted a summary proceeding in ejectment. I n  this pro- 
ceeding plaintiff was represented by counsel and the parties entered into 
an  agreement of compromise settlement under the terms of which the 
plaintiff paid his rent and the defendant agreed to and did enter into a 
rental agreement for 1935. This contract of rental was prepared by 
counsel for the plaintiff and contained the following stipulation: 

"It is further understood and agreed between the parties that  the said 
party of the first part is seized of the legal title to the lands described 
in this contract and that the said party of the second part (plaintiff) 
has no interest i n  the farm except for the term and duration of this 
lease." 

On 28 September, 1935, plaintiff's counsel, a t  his instance, again wrote 
defendant, in part, as follows: "Will you please let me know immedi- 
ately the price of this farm, together with your best terms; that is, cash 
payment and purchase money mortgage securing the balance. I would 
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appreciate this information immediatclly as Mr.  Wolfe is about to obtain 
acsistmicc to rcgain this farm and it is necessary ihat  I have the figures 
a t  once." 

I n  the fall of 1935 plaintiff instituted an  acticn to establish a parol 
trust agreement entered into between the defendant and plaintiff prior 
to the foreclosure sale. Judgment of roluntary nonsuit was entered a t  
the March Term, 1937, and plaintiff brought this action 1 January,  
1938, alleging substantially the same cause of ac t~on .  

The defendant filed answer denying any parol agreement or contract 
to reconvey and alleged the acts and conduct of the plaintiff, including 
the rental agreements, as an estoppel. Plaintiff replied thereto alleging 
that the rental contract entered into in 1935, if executed by him (which 
was not admitted), was procured by the fraud and misrepresentations 
of the defendant. 

When the cause came on to be tried issues were submitted to and 
answered by the jury as fo l low:  

"1. Did the Xor th  Carolina Jo in t  Stock Land Bank, prior to the fore- 
closure on March 17. 1034, agree with the plaintiffs that  it would buy 
the lands a t  the foreclosure sale and hold title to the same to the use 
and benefit of the plaintiffs, as alleged in the pleadings of the plaintiffs? 

''Answer : 'Yes.' 
"2. I f  so, were the plaintiffs ready, willing and able to perform their 

part of the contract according to its terms within :I reasonable time and 
as agreed, as alleged by the plaintiffs' pleadings? 

"Answer : 'Yes.' 
"3. Was the contract of rental entered into between the plaintiffs and 

the defendant dated January  18, 1935, obtained by fraud of the defend- 
ant ? 

"Answer : 'Yes.' " 
From judgment on the verdict defendant a p p e a l d  

J .  Faison T h o m s o n  and S c o f t  B. Brrke ley  for plaintif fs,  appellees. 
D. H.  B land  and J .  S .  Put terson for d e f e n d n n f ,  appellant.  

BARXHIIL, J. TO create a parol trust there must be an agreement 
amounting to an  undertaking to act as agent in the purchase and con- 
stituting a rorenant to stand seized to the use or benefit of another. 

"The jurisdiction to enforce the performance of trusts arises where 
property has been accepted by one peruon on term: of using or holding 
it for  the benefit of another." Reyno lds  v. M o r t o n  205 N .  C., 491, 171 
S. E., 781; She l ton  I ) .  She l ton ,  58 N .  C., 292; Riggr  11. S u w n n ,  59 N.  C., 
118;  Lefkoiui tz  I ? .  P i l w r ,  182 N. C.. 339, 109 S. E , 56;  Lufz 7,. H o y l e ,  
167 N .  C., 632, 83 S. E., 749: Wilson v.  Jones ,  176 X. C., 205. 97 S. E., 
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1 8 ;  Boone v. Ler, 175 N. C., 388, 95 S. E., 659; Weaver v. Xorrr~an,  
193 X. C., 254, 136 S. E., 612; Mulhollund v. York ,  82 X. C., 510; Rush 
c. XcPherson, 176 N. C., 562, 97 S. E., 613, and cases cited; A w r y  1;. 
Sfrwarf, 136 N. C., 426, 68 L. R .  A., 7i6. 

"A mere parol agreement to convey land to another raises no trust i n  
the latter's favor and comes within the provisions of the statute of 
frauds." Suery  v. Sfezuurf, supru; Campbell v. Campbell, 55 X. C., 364. 

The theme of the conversation with the vice-president of the dcfentl- 
ant related by the plaintiff is that  the bank would buy the property a t  
the sale and would reconvey to the plaintiff for the aliiount J ) L . O C I I ~  

from the Federal Land Bank. There is, however, other evidence i ~ o n i  
witnesses for the plaintiff which tends more nearly to establish a parol 
trust agreement. I n  any event, tlie defendant in its brief does not chal- 
lenge the sufficiency of the evidence for this purpose. 

On its motion to nonsuit defendant rests its case upon its plea of 
estoppel. This plea must be sustained. 

Plaintiff, after the sale, in conlpaliy with a reprcsentative of thc Lantl 
Bank, and later accompanied by his counsel, had conversatiol~s with 
officers of the defendant relative to repurchasing tlie property. At that 
time he occupied it as tenant under a rental agreement. So th ing  was 
said in respect to an  alleged agreement to recorlrey or to purchase for 
the use and benefit of the plaintiff. At plaintiff's instance his counsel 
corresponded with the defendant, beginning sliortly after the sale. 111 

none of these letters is reference made to any such contract. The plain- 
tiff was merely seeking to repurchase his land and to obtain the best 
possible price. When ejectmerit proceedings were instituted in 1934 
he made no defense that  he was the equitable owner of the property. 
On the contrary, he paid the rent and entered into a new agreement of 
rental, stipulating in the contract that  he clairncd no interest in the 
land other than as tenant. This conduct of the plaintiff is wholly incori- 
sistent with and in negation of any claim of beneficial interest. At the 
time he entered into the rental contract for the year 1935 he well knew 
that  defendant had consistently refused to reconvey the property upon 
the terms plaintiff alleges it l ~ a d  agreed so to do. I n  the ejectment 
proceedings i t  asserted title in itself and claimed the right of possesion. 
With this knowledge and in settlement of the ejectment actiou he paid 
the 1934 rent and executed a lease for the premises. Under the decisions 
of this Court he is now, by his c o n ~ l u ~ t ,  estopped to a w L r t  equitahlr title to  
the land. E l u w  I ? .  W e d ,  213 S. C., 484, 196 S. E., 869 ; Council 7.. L a d  
Hn~rh ,  213 S. C'., 329, 196 S. E., 483; ljank 1,. IIurdy,  211 K. C., 469, 
190 S. E., $30; ilfi?~ion 1%.  l,n?nber Co., 210 S. C.. 422, 187 S. E., 668 ;  
Ihrcn c. Iloll idtry,  209 K. ('., 361, 183 9. E., 1 7 5 ;  S h u f o r d  c. Bad;, 
207 N. C., 428, 177 S. E., 405. 
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Speaking directly to the subject, Winborne, J., in Hare v. Weil, supra, 
says : "The language of this agreement is clear and explicit. h reading 
of it manifests the clear intention of the plaintiffs to recognize the 
defendants as the landlord, and assume for themselves the role of tenants 
. . . The execution of this agreement is conduct positive, unequivocal 
and inconsistent with the claim of title under the alleged parol agree- 
ment. I t  is not i n  harmony with the existence or continuation of the 
trust, and manifests conclusively an  intention not to rely thereon." 

Here, however, plaintiff seeks to avoid the effect of his 1935 lease 
agreement on the grounds of fraud. The fraud :relied upon is neither 
sufficiently pleaded nor proven. While he testified that  "they (the agent 
of the bank), just asked me to sign my  name, said i t  was a plain rental 
contract," the fact remains that  the lease agreement was prepared by 
plaintiff's counsel who was present when i t  was executed. H e  had full 
opportunity to read i t  or  to have it read to him by his counsel. I t  was 
"a plain rental contract" and the clause in  which he stipulated that  he 
claimed no interest in the land was just above his signature. H e  cannot 
now avoid the legal effect thereof upon mere proof that  the agent of 
the defendant informed him that  i t  was a lease agreement. 

The relationship of the parties was not such as to raise a presumption 
of fraud. The record discloses that  a t  no time from the foreclosure until 
plaintiff instituted his action in the fall of 1935 was any mention made 
of an  alleged parol trust agreement. The plainti.8 had made repeated 
efforts to ascertain the terms on which defendant would reconvey and 
the defendant had consistently and repeatedly declined to sell for the 
sums offered. I f  there existed any parol trust agreement plaintiff well 
knew that  defendant was claiming ownership in  its own right. The 
parties were dealing a t  arms length. 

There being no proof of fraud, the effect of the plea of estoppel, on the 
evidence offered by the plaintiff, was properly presented by the motion 
for judgment as of nonsuit. IIarrison v. R. R., 194 N. C., 656, 140 
8. E., 598 : Ifare v. Wed,  su~ra .  

, . 
~ h k  motion for judgment as of nonsuit should h,$ve been sustained. 
Reversed. 

SOUTHERK RAILWAY COMPASP r. DEWEY LISSENBEE. 

(Filed 19 March, 1941.) 

1. Railroads 9 2--Railroad right of way may be acquired by statutory pre- 
sumption. 

A right of way for railroad purposes may be acquired by statutory pre- 
sumption, and evidence tending to show that plaintiff railroad company 
was successor to the Western North Carolina Railroad Company which 
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constructed its tracks over the lands of defendant, that  the tracks had 
been in continuous use, and further that the right of way was not acquired 
by purchase or condemnation, 1s Rcld sufficient to be submitted to the jury 
on the question of plaintiff's acquisition of an easement for 100 feet on 
either side of the center of its tracks under the statutory presumption of 
n grant from the owner of the land (Private Laws of 1854-55, ch. 228, 
see. 29).  

2. Same- 
The statutory presumption of a grant of land for a railroad right of 

way arises only in the atbsence of contract in relation to the land through 
which the railroad may pass, and the burden is upon the party claiming 
the bcnrfit of such pre\urnptio~~ to show erery fact out of which it  arises. 

When a railroad company acquires a right of way for railroad purposes 
it  ]nay be occupied and used by the railroad company to i ts  full eslent, 
and the railroad company is the judge of the estent of use necessary for 
the proper operation of its trains and may enjoin the ownrr of the land 
from interfering from a proper increase in the use of the easemmt. 

4. Same- 
The fact that shortly after tracks are laid they are relocated does not 

affect the acquisition of ail easement along the relocated tracks by statu- 
tory presumption, since the relocation is under authority of the company's 
charter giving rise to the statutory presumption of a grant after the 
expiration of the time prescribed. 

APPEAL by defendant f rom A r m s t r o n g ,  J., a t  September Term, 1940, 
of MADISON. 

Civil action to  require defendant to  remove obstruction on and  around, 
and  restraining h i m  f r o m  interfer ing with electrical signal and switching 
system of plaintiff allegedly located on its r ight  of way. 

Thebe pertinelit facts  appear  to  be uncontrovcrted. Plaintiff has  a 
l ine of railroad running  generally east and  west through the town of 
Marsbal l  i n  Madison County, N o r t h  Carolina. I n  said town there is a 
street, referred t o  i n  defendant's answer and i n  the  issucs, as  Lower 
Bridge Street,  which runr  south f rom M a i n  Street a t  or ncar  the  eourt- 
house yard  to and  over the railroad, and  then to and acrosi thc  French  
Broad River. Defendant  owns, ~ u h j e c t  to  thc railroad r ight  of way of 
plaintiff, a lot of land which lies on the  west side of Lower Bridge Street  
and extends f r o m  a point nor th  of the railroad to the  French  Broad 
River  on the  south thereof. I n  connection with the operation of its 
t ra ins  over the  t rack of said railroad, plaintiff has  installed and  operates 
a n  automatic electrical signal and switching system. Also, i n  cori~lection 
n i t h  said system and for  the pnrposp of indicating t o  thoie  traveling 
upon Lower Bridge Street  the approach of t r a i n  on said railroad, plain- 
tiff has  installed on the  nor th  side of the  railroad and on the west edge 
of said street, and a t  said intersection, and within the  boundaries of the  
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said lot of defendant, an  alltorriatic electrical signal system. As a par t  
thcreof and auxiliary thereto, plaintiff has built a cement box and in- 
stalled therein ve t  batteries with relny boxes att:trhed to post above so 
that in the evcnt the electric power which operates the crossing signal 
shall fail, the batterics autornaticallv cut in and govern the crossing 
signal. This battery box, as defendant avrrs, "extends into the defend- 
ant's propwty about fiftern feet from the center of its (plaintiff's) 
track." Defendant has covered the box and the batteries with sand, 
which interferes with maintenance of the system. Upon the trial below, 
" I t  is conceded by dcfendant that  the plaintiff . . . is the successor 
to and stands in the same position as to the pioperty iri question as 
The Western Sor t l i  Carolina Railway (Railroad) Company." 

Plaintiff offered in evidt~nce chapter 228 of the Private Laws of the 
General Assembly of North Carolina 1854-55, entitled, "An Act to 
Incorporate the Western North Carolina Railroad Company," and espe- 
cially section 20 thereof relating to acuquisition of right of way. Plain- 
tiff contcrids that  under the charter of the Western S o r t h  Carolina Rail- 
road Company, it has by statutory presumption a right of way one 
liundrcd f c ~ t  in width on each side of the center line of its railroad 
track, over the property of defendant. On the other hand, defendant 
contends that as thr railroad crosses his lot of land, it is built on a rock 
wall, and that  the right of way or eawment of the plaintiff is limited to 
"the width of the rork wall" upon which the track is situated. 

Plaintiff further offered eridence tending to show that  the railroad 
as now located through the town of Marshall and over the property in 
question was comtructed in the year 1896, and h r ~ s  been since operated 
continuously; that if runs along the north side of and close to the French 
Broad River on a rock wall ; that when the railroad was first constructed 
through said town about the year 1882 or 1883 i t  "ran through the 
middle of the street (Main Street) for about a year"; that this first 
location was "just a short distance north of where it is now located"; 
that  "tlieii thry built a pine pole trestle between the street where the 
irack was originally located and where it is now located," and along 
the n o r t l ~  side of and by its present location over the property in ques- 
tion, and operated the railroad there for eight or ten years; that  ('the 
pine pole trestle started a t  the depot, ah i ch  is a bhck or two east of the 
property in qucetioi~ and kept getting closer to the present location until 
it  got down to the Li~senbce property ill question, and then ran across the 
same irninediately north of it.: present location." 

Plaintiff further offered evidence tending to show defendant's chain 
of title to property in qucstinn connectedly from 1E66 to date;  also, that  
rl search of the records of deeds and othcr instruments required to be 
registered in the officc of the register of deeds of Madison County, and 
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a further search in the office and files of plaintiff in Washington, D. C., 
by officer i n  charge of files of the contracts and deeds of the company, 
fail to show that  the Western North Carolina Railroad Company and 
its successor, the plaintiff, "receired any conveyances or contracts for 
right of way over the property in question7' ; and that  "there have never 
been any condemnation proceedings covering this property." 

Plaintiff further offered evidence tending to qhow that  the battery box 
in question mas required for the signal system at  the crossing. 

The record shows that these four issues were submitted to and an- 
swered by the jury:  

"1. I s  the plaintiff the owner of a right of way on either side of its 
maill line as same runs through the property of the defendant on the 
west side of Lower Bridge Street in the Town of Marshall, N. C., as 
alleged in the complaint ? Answer : 'Yes.' 

"2. I f  so, what is the width of same on each side of the center of the 
railway track of the plaintiff? Answer: 'Yes, 100 feet on each side of 
the center of the plaintiff's railway track, said right to exist so long as 
said property shall be necessary for railway purposes, and used for said 
purposes and no longer.' 

"3. Has  the defendant wrongfully entered upon said right of way and 
.rvrongfully interfered with the rights of the plaintiff on that  part of said 
right of way upon which plaintiff's signal box and signal system is 
located ? Answer : 'Yes.' 

"4. What damage, if any, is the defendant entitled to recover of the 
plaintiff, as alleged in defendant's counterclaim1 Answer : 'Xothing.' " 

Ho~vever. plaintiff has filed with the clerk of this Court a certified 
copy of the judgment inrorlmrating the issues as submitted, bhowing 
that only the first and third wrre actually submitted, and ans\vcrcd by 
the jury. 

Upon the verdict as rendered the court below adjudged that "plaintiff, 
under authority of chapter 228, section 29, of the Private Acts of 1854- 
IS%, is the owner of an  easement or right of wax one hundred f w t  in 
width, on either side of the canter of main liile of the plai~ltifY, as the 
same runs through and across the lands of the defendant, with all the 
rights and privileges conferred by chapter 228 of the Private Acts of 
1354-55, and subject to the limitations therein contained," and granted 
the injunctive relief prayed by plaintiff. 

Defendant appeals to Supreme Court and assigns error. 

1Y. I I ' .  J o y n e r  and Jones ,  Ward d? Jones  for plaint i f f ,  oppellee. 
J o h n  H.  X c E l r o y  f o r  d e f ~ n d n n t ,  n p p ~ l l n n t .  

11-219 
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WIXBORXE, J. This is the determinative question on this appeal: 
Under the charter of the Western North Carolina Railroad Company 
(Pr iva te  Laws 1854-55, chapter 228, section 29) may right of way for 
railroad purposes be acquired by statutory prewmption? Upon the 
evidence in this case, appellant says "No," and, i n  that  view, challenges 
the ruling of the court in refusing to grant  his motions, aptly made, 
for judgment as in case of nomuit. However, thl. ruling finds uniform 
support i n  the decisions of this Court. 

The charter of the Western North Carolina Railroad Company, under 
which as amended the railroad along the French Broad River through 
the town of Marshall in the State of Xor th  Carolina was located and 
constructed and has beeu since operated, p r o ~ i d e s  three methods bp which 
the right of Tray for the railroad may be a c q u i r d :  (1 )  By purchase, 
section 27 ; (2 )  by condemnation, section 20 ; ( 3 )  by statutory presump- 
tion, under the further provisions of section 29, that ('in the absence of 
any contract or contracts in relation to lands through which said road 
may pass, it  shall be presumed that  the land over which said road may 
be constructed, together with one hundred feet on each side thereof, has 
been grnnted by the owner or owners to the company, and the paid com- 
pany shall hare  good right and title thereto, and shall have, hold and 
enjoy the same so long as it shall be used for the purposes of said road, 
and no longer, unless the owner or owners shall apply for an assessment 
of the ralue of said lands as hereinbefore directed, within two years next 
after that part of said road has been located; and in case the ovmer or 
owners of such lands or those claiming under him, her or them shall not 
apply within two years from the time aforesaid, he, she, or they shall be 
forever barred from recovering the same or having an  assessment or 
compensation therefor." 

Provisions of similar character and like effect, to this quoted portion 
of section 29, appearing in the charters granted by the General i2ssembly 
t o  other railroad companies in the early era of railmad building in S o r t h  
Carolina hare  been considered in numerous decisions of this Court, 
rimong which are these: T'inson 1.. R. R., 74 S. C., 510; R. R. 1'. X r -  
(7askill. 94 X. C., 746; R. R. v. Sfurgeon,  120 N.  Cj., 225, 26 S. E., 707; 
D n r g n ~ ~  I - .  R. R., 131 N .  C., 623, 42 S. F,., 970; Barker .c. R. R., 137 
x. C.. 214, 49 8. E., 115;  X. R. v. Olive, 142 N. C'., 257, 55 S. E., 263; 
Enrnhnrdt is. R. R., 157 S. C., 358, 72 S. E., 1062. 

The tenor of these decisions is expressed in RarXrr v. R. R., supra, in 
this manner :  "This mode of acquisition is not a n  exercise of the right 
of eminent domain; it is based upon a purely statutory presumption. 
The concurring conditions are ( 1 )  entry and constructioli of the road, 
and (2 )  the failure of the owner to prosecute an  action for two years. 
These concurring conditions existing, the statute fixes the term of two 
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years within which the owner may prosecute his action, and in default 
of which the road acquires the easement described, to wi t :  '100 feet on 
each side of the center of the road' with the limitation fixed as to time 
and use." 

Again, in E a r n h a r d t  z.. R. R., supra ,  it  is said : "The effect of inaction 
on the part  of the owner for a period of two years after the completion 
of the road has been considered in several cases in this Court, under 
charters similar to the one before us, and without difference of opinion, 
i t  has been held that  under such circumstances, a presumption of a grant 
from the owner arises for the land on which the road is located and for 
the right of way provided for in the charter." 

This presumption, howerer, only arises in the absence of contract i n  
relation to the lands through which the railroad may pass. Hence, the 
burden is upon the party claiming the benefit of such presumption to 
show every fact out of which it arises. B a r k e r  P. R. R., supra.  

"Our decisions are to the effect that a railroad right of way when 
once acquired may be occupied and used by the company to its full 
extent, whenever the proper management and business necessities of the 
road may so require, and the company is made the judge of such neces- 
sity." R. R. z.. Bztnt ing,  168 X. C., 579, 84 S. E., 1009; R. R. v. 
X c L e a n ,  155 K. C., 498, 74 S. E., 461; E a r n h a r d t  z.. R. R., supra;  R. R. 
v. Olive ,  supra.  

Applying these principles to the case in 'nand, the evidence shown in 
the record is sufficient to take the case to the jury upon the issues sub- 
mitted and to support the verdict rendered thereon. 

A. 

Moreover, the fact that the present location of the railroad, con- 
structed in the year 1896 over the land in question, does not coincide 
with the location as originally made is, in the light of the evidence, im- 
material. I t  is not contended that  the present location is not by virtue 
and under authority of the provisions of the charter of the Western 
North Carolina Railroad Company. Hence, while a change in exact 
location of the roadbed might have subjected the company to liability 
for additional right of way, such additional right of way could have been 
acquired in any of the three methods provided in the charter. The 
evidence tends to show that the right of way was not acquired either 
by purchase or by condemnation, and that  sufficient time has long since 
elapsed for acquiring i t  by statutory presumption. 

Upon the record presented, there is, in the judgment below, 
No error. 
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A.  B. ROSS v. WESTERN UNION TELEGRAPI-I COMPANY. 

(Filed 19 March, 1941.) 

1. Master and Servant § 21b- 
The doctrine of respondeat superior applies only when the relatiomhip 

of master and servant exists between a wrongdoer and the person sought 
to be charged a t  the time of, and in respect to. the very transaction out 
of which the injury arose. 

2. Evidence § 17- 
While a party will not be allowed to impeach the character of his own 

witness, he may show the facts to be otherwise than a s  testified to by his 
witness. 

3. Automobiles 5 2 4 b E v i d e n c e  held to  show t h a t  employee was not  act- 
ing within course of employment a t  t ime of in,iury. 

Evidence tending to show that  a messenger boy employed by defendant 
telegraph company customarily delivered telegrams by bicycle, that on 
occasion, with the permission of the defendant's manager, he used his car 
to deliver out-of-town telegrams, in which instance the sender or receiver, 
and not the defendant, paid the charges, and that the accident in snit 
occurred while the messenger was traveling from his home to a garage 
to have repairs made on his car a t  his own expense, in the morning before 
reporting for work, is  held insufficient to be submitted to the jury on the 
issue of respondent superior. 

APPEAL by  plaintiff f r o m  O l i v ~ ,  Ppecial Judge ,  a t  Special August  
Term,  1940, of HENDERSOX. Affirmed. 

This  is  a n  action of actionable negligence, broug'ht by  plaintiff against 
defendant alleging damage. A t  the  close of plaintiff's evidence, the  
defendant  i n  the  court below made  a motion f o r  judgment  as  i n  case of 
nonsuit.  C. S., 567. T h e  court  below sustained the motion. T h e  plain- 
liff excepted, assigned error, and  appealed to  the Supreme Conrt.  

M.  F. Toms a n d  A. J. Redden for  plnintif.  
Adams & Adams f o r  defendant. 

CLARKSON, J. W e  think the  judgment of nonsuit rendered i n  t h e  
court  below correct. T h e  evidence of plaintiff wa!; to  the effect t h a t  on 
5 September, 1938, about nine, o r  before, i n  the  morning, he  was in jured  
by  one G r a d y  Deaton, who was dr iving a F o r d  car  and who negligently 
and  carelessly r a n  into him, s t r iking his  leg and  foot and causing serious 
injury.  

T h e  action is not brought against G r a d y  Deaton, but  against  t h e  
Western Union  Telegraph Company.  T h e  record shows t h a t  G r a d y  
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1)eaton was working for the defendant as a messenger boy, with cap 
and clothes indiciu of his employment. II is  automobile was frequently 
used, with defendant's knowledge and consent, for delivering out-of-town 
telegrams. 

The sole question for determination is : Was Grady Deatoil about his 
master's business or in the course of his employment when he injured 
plaintiff? We think not. H e  was about his own private business. The 
plaintiff and defendant subpcenaed Grady Deaton and plaintiff made 
him a witness. Deaton testified, in pa r t :  

"On September 5th, 1938, I owned a Thirty-three Model Ford V8. 
That  was the same car I drove into the Thomas Buick Motor Company. 
That  was the same car Mr. Ross was injured by. I have delivered mes- 
sages in that  car. I don't know how many times. I would say around 
10 or 15 or 20 times. The manager had me go on long trips and deliver 
messages once or twice. I delivered those messages as he requested me 
to. I have not worked for the Western Union for a week and a half. 
I was working there on the 5th day of September, 1938, and prior 
thereto. I was subpoenaed here by the Western Union. (Cross-exami- 
nation.) I live here in Hendersonville. I have lived here about eight 
years, I did work for the Western Union about 193'7 as a messenger boy 
and I was ~vorking as a bicycle messenger boy on the 5th day of Septem- 
her. 1938, and was working for them on the day Mr. Ross was hurt. 
At  that time I was living on the Tracey Grove Road. I t  is east on the 
('himney Rock road. I was living about three miles from town. I 
owned a car a t  that time. I t  was a Xodel 33 black Ford V8 Sedan, a 
five passenger car. I t  had a black metal top, and the W e s t e r n  C n i o n  
had n o  interest i n  the car. I bought it in dsheville a t  the Parkland 
Chevrolet Company. l ' h ~  Wes tern  C n i o n  Company  did n o f  pay n n y  
part of the r ~ p a i r  bills. My regular job was delivering telegrams 
in fo~rln b y  bicycle. I would come in the morning in my aufomobile  
rind u o111d 11cal>e i t  b ~ f o r e  I went f o  work. A n d  then would go riding m y  
hicyrlc.  This bicycle was used in the free delivery zone. That  was for 
telegramq in town, in Hendersonville, and then for delivering telegrams 
out in the country from time to time I used my automobile, with per- 
rr~ission from the manager for the trip. Sometimes the one to whom i t  
was sent would pay the charges; sometimes it would be guaranteed by 
the vnder .  I t  was either by the sender or the receiver. I was under 
no ohligation to take these telegrams out in the country. The Western 
Unioi~  did not pay any part of the cost. The tr ip was paid for by the 
sender or  the receiver. T h e  larger part of m y  u v r k  uqas done on bicycle, 
and when the Manager turned over telegrams not to be delivered in the 
city I delivered them in the country. On the 4th day of September, 1938, 
I went in my car to Tracy's here in Hendersonville. I t  is on the corner 
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of 7th and Main. I t  is a restaurant right across Main Street from the 
Thomas Motor Company. I parked my automobile there in front of 
Tracy's and a fellow backed his car off the parking lot and bent my  
door and fender in. I later took m y  car  i n t o  a garage for repairs.  I 
cliscussed repainting i t  with other people on the 4th. I went down to 
see Mr. Dixon about having it fixed. I did not leave the car there that  
night. I drove i t  home and brought i t  in the next morning. That  was 
hy arrangement with Mr. Dixon. I brought it f~.om my home on the 
Tracey Grove road. I left my  home that  morning about eight o'clock. 
I d id  not  go to  the  W e s t e r n  G n i o n  office a t  all b e f o w  going to  the  T h o m a s  
Motor  C o m p a n y .  I did not go by or near the Western Union office 
in  going from my home to the Thomas Buick Company. The Tracey 
Grove Road is east from here. You drive from th3 Tracey Grove Road 
into the Chimney Rock Road, and I came from the East down to Thomas 
Motor Company on 7th and Main. 1 did not stop anywhere or go out 
of my  way. X y  purpose in going to  the  T h o m a s  B u i c k  C o m p a n y  was  
to have  some repairs  m a d e  o n  the  car,  for the injuries Tracy had caused. 
1 went into the main street entrance. I saw Mr. Dixon i11 the garage. 
They wanted the car brought around to the back and so I took it to the 
back entrance. There is an entrance on the front and one on the back. 
One is on 7th Avenue. After I got into Main Street entrance, I pulled 
around to the inside door. I looked back and did not see anyone and 
1 pulled ou t  to  the  sidewalk and  looked aga in  and  did no t  see anyone  
and  I started back and t h e n  I saw X r .  Ross  s tanding lip against f h e  wal l  
near  the  grease rack.  (Indicating on diagram.) I came around on 
7th Avenue and went in on a curve. 1 don't remember whether I went 
right straight or  not. I saw Mr. Ross leaning up against the wall and 
that  was about 10 feet from where my car was when I came out. My 
car had not been closer to the wall than that  a t  anytime. I was ten 
feet from the wall a t  all times. Then l backed my car into Main Street 
and pulled around into 7th Avenue. I did not have any conversation 
with Mr. Ross, a t  that  time. I did not ask X r .  Ross if he was hurt .  
I did not say anything to him, and he did not say anything to me. I did 
no t  k n o w  any th ing  was  wrong w i t h  him. I did  no t  hear  any th ing  about  
it u n t i l  I got t o  the  W e s t e r n  C n i o n  office. I went into the 7th Avenue 
entrance to see about the repairs. So part of the  cost of the  repairs  
were charged to  the  W e s t e r n  U n i o n  C o m p a n y .  I paid the bill. They 
said i t  would probably take all day. I was to get it that  night after 
work. I went from there to Mr. Tracy's to get my breakfast. T h e  
best I remember  I got to  the  W ~ s t e r n  U n i o n  of ice  a t  about  f e n  m i n u t e s  
of n ine ,  or  five minu tes  of n ine .  I had not been around the office before 
that, that  morning. I had not delivwed any telegrams and had not 
done any work for the telegraph company. I did not deliver any tele- 
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grams that  morning. I started work t h a f  morning at nine o'clock. 
After I left my car a t  Thomas Buick Company it was my time to go to 
work. That  is right. At  that  time and before that  I had received a 
messenger boy's uniform. It did not belong to me. I t  belonged to the 
Western Union. The office in Hendersonville does not have a regular " 
dressing room, and sometimes I would wear my uniform home or part  
of it, and then wear it back the next morning. And sometimes I would 
not. I could not say whether I had on my  uniform the morning I left 
my car a t  the garage. I did no{ hnce crny telegrams while I was at the 
l 'homns X o f o r  Compcrny, before I got to the Western Cnion  O,fice, for 
d e l i ~ e r y  t h a f  morning. When we had uniforms we wore them always 
while on duty. When telegrams were delivered out of the free zone, 
either the sender or receiver would pay for the messages." 

The exceptions and assignments of error as to questions asked certain 
witnesses, \i,hich were excluded by the court below, cannot be sustained; 
they were not germane to the controrersy. 

The doctrine of respondeuf superior applies only when the relation 
of master and servant is shown to exist between a wrongdoer and person 
sought to be charged for result of wrong a t  time and in respect to the 
r e ry  transaction out of which injury arose. T7nn Lnndinyknm c. Seu,lng 
~ V a c h i n e  Co., 207 S. C., 355. 

While a party will not be allowed to impeach the character of his 
own witness, he may show the facts to be otherwise than as testified by 
his witness. S.  c. Cohoon, 206 E. C., 388. 

I n  the present action there is no sufficient competent evidence to show 
that Deaton was acting within the scope of his employment and about 
his master's business when the injury to plaintiff took place. Deaton's 
testimony as a witness for plaintiff showed he was not acting within the 
scope of his employment and about his master's business when plaintiff 
was injured. 

For  the reasons given, the judgment of the court below is 
Affirmed. 

MACK I N T E R S A T I O S A L  TRUCK CORPORATIOS A X D  UTILITY TRAILER 
I ) I S T I I I I < ~ T I S G  CORI'ORATIOS ET AL..  V. R. (4. W I L K I X S  A s n  KEX- 
SI.:TH WILRISS, TRAUISG AS R. G. w I r x I x s  SOX. EARL JICD. 
WESTIIROOR ET AI.. 

(Filed 19 March, 1941.) 

('hattel Mortgages and Conditional Sales g 9a: Attachment 22: Courts 
g 11- 

Under the general rule of comity, the lien of a retention title contract 
on personal yropert~' duly registered and indexed in the state wherein jt 
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was executed and the property n-as then locatcd, has priority over the 
lien of a n  attachment subsequently issued against the same property in  
this State, notwithstanding that the retention title contract is not regis- 
tered here. 

APPEAL by defendants Westbrook et al. from G'arr, J., at  September 
Term, 1940, of HARNETT. 

I .  R. W i l l i a m s  for plaintif is,  appellees. 
J .  A. N c L e o d  for de fendan t s  W e s f b r o o k  et al. appellants. 

SCHENCK, J .  According to the agreed statemrnt of facts. the plain- 
tiffs were owners of retention title contracts on certain personal property 
from the defendants Wilkins 6r Son, which were executed, rrgiitwed and 
indexed in  the proper registry in the county of Folk and State of Florida. 
Subsequent to such registrations in the State of Florida the defendanti 
Westbrook et 01. caused to be issued attachmentcs against the qaid per- 
sonal property in the county of Harnett  and State of North C'aroliiia to 
collect certain debts due thcm by the defendants Rilkins k Soil. 

This action was iiistituttd by the plaintiffs to have the liens of the 
retention title contract3 registered in the State of Florida declared supe- 
rior to the liens of the attachments subsequently is\ued ill the State of 
Kor th  Carolina. The  Superior Court held w th the plaintiffs and 
entered judgment accordingly, from which the defendants Westbrook 
et  al. appealed, assigning error. 

The sole question prrsented i s :  Are the liens of title retention con- 
tracts on personal property duly executed, registered and indexed in t11r 
State of Florida superior to the liens of attachme ~ t s  subsequently issued 
against the same personal property in the State of Nor th  C'arolina? The 
answer is in the affirmative. 

The  general rule of comity, in the absence of a modifying statutt., 
protects the lien of a retention title contract 01. chattel mortgage on 
personal property duly registered and indexed in the Stat? w h ~ r c i n  i t  
was executed and the proprrty was then locatcld, after the r e m o d  
thereof to another state without registration in the latter stat?. i l p p 1 ~ -  
white Co. 1%. Ether idgr ,  210 S. C., 433, 187 S. E. 588. 5 R. ('. L., a t  p. 
987, Conflict of Laws, Chattel Mortgages, par. 68 

The judgment of the Superior Court is 
Affirmed. 
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JAMES HEXRY FREEJIAS v. PEARSON BALL ET AL. 

(Filed 19 Jlarch, 1941.) 

1. Pleadings 22--Order of court held tantamount to amendment curing 
defect in complaint. 

Upon the call of this case for trial, the f f n w  defendant demurred. 
IYhereupon cunnhel for plaintiff stated that through inad~ertence her name 
had bren omitted from the allegationq of the complaint, but that the alle- 
gations again<t the male defendant were intrndetl to apply to her also, 
and aslred leave to so amend. I t  was stipulated that this might be con- 
sidered as  done, and the trial proceeded. H e l d :  The procedure was tanta- 
mount to all :~mel~tlment curing the defect, and the fcnle defendant's 
demurrer in the Supreme Court is overruled. 

2. Deeds 2a-Evidence of mental incapacity of grantor held sufficient. 
Ttvtimony of a medical expert that he had known the grantor for 20 

gears and that in the witness' opinion the grantor is feebleminded and 
would not know right from wrong, together with lay testimony to the 
effect that the grantor is not capable of transacting business, with evidence 
that the grantor received no benefit from the transaction, I S  held sufficient 
to support judgment setting aside the deed for mental incapacity of the 
grantor. 

3. Trial 3s 43, 5 G P a r t i e s  may agree that court enter verdict in accord- 
ance with how majority of jurors stand. 

Si1lc.e a civil action to set aside deeds for undue influence and mental 
incapacity of the grantor may be submitted by agreement of the parties 
to the court and a jury trial waived, a stipulation of the parties, upon 
the jury being unable to agree upon a verdict, that  the court might take 
a poll of the jury and answer the issue in accordance with how the 
majority stood. will sustain the judgment of the court upon a verdict 
arrived a t  in accordance with the stipulation. 

APPEAL by defendants f r o m  Srmsfrong, J., a t  October Term,  1940, of 
MADISOR. 

Civil action to  s r t  aside three deeds and  to place the parties in sfatu 
quo ante. 

When the  case was called for  t r ia l ,  the  defendant, Net t ie  Ball,  entered 
a demurrer  ore fenus to  the complaint.  Whereupon counsel f o r  plaintiff 
stated t h a t  through inadvertence her  name had been omitted f rom the 
allegations of the  complaint,  but  tha t  she had been served as  a par ty  
defendant and  i t  was intended t h a t  the  allegations against her  husband 
should also app ly  to  her, and  asked leave of the court  so to  amend the  
complaint.  I t  was stipulated tha t  this might  be considered as  done, and 
the t r ia l  proceeded. 

I t  was fur ther  stipulated t h a t  all  the matters  in  controversy would be 
determined by the submission of the  following issue t o  the j u r y :  
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"Did the plaintiff's ward, James Henry  Freeman, hare  sufficient 
mental capacity, to wit :  on Janua ry  23, 1939, to make, execute and 
deliver the deed to Mae Roberts Freeman, recordcd in Book 63, a t  page 
556, of the Madison County Registry?" 

I t  was agreed that if the jury should answer thi3 issue "KO," the three 
deeds in question should be declared void and of 110 force and effect and 
canceled of record. 

The jury being unable to agree upon a verdict, the parties stipulated, 
and had it entered of record, that  the court might take a poll of the jury 
and answer the issue in accordance with how the majority stood. A poll 
was taken and it appearing that  eleven jurors were in faror  of anwer ing  
the issue "No," the court so answered the issue. 

On the issue, as thus answered, and in accordance with the stipulations 
of the parties, judgment was entered declaring the deeds in question to 
be null and void and ordering their (*ancellation. From this juclglnent 
the defendants appeal, assigning errors. 

R o b e r t s  $ Brrley for p la in t i f f ,  n p p e l l e ~ .  
Calv in  R. E d n q  nrtd E l l i s  C .  Jonas for defendcrnts,  nppe l lnn f s .  

STACY, C. J. The defendant, Nettie Ball, interposed a demurrer to 
the complaint on the ground that  it did not state facts sufficient to con- 
stitute a cause of action against her, which was overruled with the under- 
standing that  the allegations against her husband were to be considered 
as applicable to her. This mas tantamount to an smendment curing the 
defect, and was so understood by the trial court. I t  is sufficient to defeat 
a renewal of her demurrer here. The complaint states a cause of action. 
C o t t o n  ;If i l ls  I - .  X f g .  Co.,  218 S. C., 560. 

The defendants also challenge the sufficiency of the evidence to qupport 
the finding of mental incapacity on the part  of plaintiff's ward to execute 
the deed of 23 January ,  1939, conveying the property in question to 
Mae Roberts Freeman. Dr.  J .  PUT. Moore, a medical expert, testified that  
he had known plaintiff's ward for twenty years, "I think he is feeble- 
minded and would not know right from wrong." There was other lay 
testimony to the same effect; "that he is not capable of transacting bnsi- 
ness;" that  he received no benefit from the transaction, etc. I t  would 
seem that  this evidence is amply sufficient to warrant  the finding under 
authority of what was said in Lnmh 1. .  P e r r y ,  169 N.  C., 436, 86 S. E., 
179. 

There is no exception to the manner in which the issue was answered. 
In an action of this kind, the parties rnay waire a jury trial and wbmi t  
the whole controversy to the court for final determination, both as to the 
law and the facts. McGuinn 1.. FIigh P o i n t ,  215 N .  C., 449, 8 S. E. 
(2d).  462. 
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The remaining exceptions are not of sufficient moment to call for any 
discussion. They are not sustained. The validity of the trial will be 
upheld. 

N o  error. 

STATE v. HORACE GARDXER. 

(Filed 19 March, 1941.) 
1. Indictment § 1 3 -  

When it appears upon the face of the bill of indictment that no crime 
is charged therein, defendant's motion to quash must be allowed. 

2. Parent and Child 5 9: Statutes § 8- 
The statute, C. S., 4447, pertaining to abandonment of wife and chil- 

dren, being a penal statute, must be strictly construed. 
3. S a m e  

C. S., 4447, has no application to illegitimate children, and therefore 
a n  indictment drawn under this section charging defendant with the 
abandonment of his illegitimate child fails to charge a crime. 

4. Same- 
In this State there is no statutory crime of abandonment of an illegiti- 

mate child, and no such crime existed at common lax.  
5. Criminal Law § 81d- 

Where defendant, on appeal from the county court, is tried upon a bill 
of indictment returned by the grand jury and not upon the warrant issued 
out of the general county court, the question as to the sufficiency of the 
warrant may not be raised on appeal to the Supreme Court. 

APPEAL by defendant from .Irmstrong, J., at  September Term, 1940, 
of BUNCOMBE. 

Proceeding upon indictment charging defendant with willful abandon- 
ment of his illegitimate child without providing adequate support. 

The record discloses that, on 10 Xarch,  1938, upon sworn written com- 
plaint of Gladys Autrey that  she is to become the mother of an illegiti- 
mate child, that  Horace Gardner is the father of said child, that  she and 
Horace Gardner are not married to each other, that said child will 
become a charge upon the county, and that Horace Gardner has failed 
and refused to provide any aid for her, a warrant issued out of the 
general county court of Buncombe County, S o r t h  Carolina, for defend- 
ant. On that  charge the record shows: "Plea, Not guilty. Verdict, 
Guilty. The judgment of the court is that  defendant, Horace Gardner, 
be confined to the common jail of Buncombe County for a period of 
six ( 6 )  months, to be assigned to work on the State Highway." Defend- 
ant  appealed to Superior Court. 

At regular term of Superior Court, on the third Monday in November, 
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1939, for the trial of both criminal and civil causes, the grand jury 
returned a true bill on indictment, which reads: "The jurors for the 
State, upon their oath, present: Tha t  Horace Garmer ,  late of Buncombe 
County, on the 1st day of Nov., 1939, with force and arms, a t  and in 
said county, did unlawfully, wilfully and feloniously abandon his illegiti- 
mate child, without providing adequate support for the said illegitimate 
child which he, the said Horace Gardner, had begctten upon the body of 
Gladys hutrey." 

The solicitor for the State elected to try the defendant upon this indict- 
ment. Thereupon, defendant, through his counsel, moved the court (1 )  
to quash the bill of indictment on the ground thzt  the Superior Court 
did not have jurisdiction to find a bill or t ry  the defendant on said bill; 
and ( 2 )  to quash the warrant of the general count,y court on the ground 
that same is defective. Motions overruled. Defendant excepts. 

From judgment on adverse verdict upon trial in Superior Court, 
defendant appeals to Supreme Court and assigns Error. 

Attorney-General  M c M u l l a n  and Assis tant  Attorneys-General B r u t o n  
and  P a t t o n  for fhe S ta te .  

J a m e s  S .  Howel l  and  W o r t h  X c K i n n e y  for de fendan t ,  appel lant .  

WINBORNE, J. I t  appearing upon the face of the bill of indictment 
that  no crime is charged therein, the motion to quash i t  is well taken. 

The wording and phraseology in the bill of indictment clearly indi- 
cate that it is drawn under the provisions of section 4447 of Consolidated 
Statutes of North Carolina, 1919, as amended by Public Laws 1925, 
chapter 290, pertaining to abandonment. That statute provides that 
"if any husband shall wilfully abandon his wife without providing ade- 
quate support for such wife, and the children which he may have begotten 
upon her, he shall be guilty of a misdemeanor: Provided, that  the 
abandonment of children by the father shall constitute a continuing 
offense . . ." But this being a penal statute, it must be strictly con- 
strued. Hence, the children there referred to, are limited to those which 
the husband "may have begotten upon" the wife. I t  has no application 
to illegitimate children. Therefore, while undertak ng to charge a crime 
under the statute, the descriptive words relating to the illegitimacy of the 
child take the charge out of the statute. 

Furthermore, there is i n  this State no statutory cl-ime of abandonment 
of an  illegitimate child, and no such crime existed lit conlmon law. 

As defendant was not tried in the Superior Court upon warrant issued 
out of general county court of Buncombe County, the question as to 
the sufficiency of the warrant may not be raised on this appeal. 

The judgment below is 
Reversed. 
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C. D. JEFFERSON v. C. M. JEFFERSON. 

(Filed 26 March, 1941.) 

Deeds § 11---General rules fo r  t h e  construction of deeds. 
A deed is to  be construed from its four corners to ascertain and give 

effect to the intent of the grantor a s  expressed in the language used, and 
each clause therein should be reconciled and given effect if possible, and 
technical words of conveyance, nothing else appearing, must give way to 
clearer expressions of intent if they are  found in other parts of the 
instruments, and artificial importance must not be given to the formal 
parts of the instrument and the order in which they occur. 

Deeds 8 13a-Deed held to convey life estate with remainder i n  fee t o  
male children of grantee. 

The granting clause of the deed in question was to one of the grantor's 
sons, his heirs and assigns, and following the description "this deed is 
conveyed to the said grantee to him his lifetime and then to his boy 
children" with h a b a d u m  to the said son "and his heirs and not to assign 
only to his brothers their only use and behoof for ever" with warranty to 
the said son "and his heirs and assigns." Held: The portion of the 
habendum restraining assignment except to the brothers of the grantee is 
equally consistent with an assignment of a life estate a s  with an assign- 
ment of the fee, and to hold that the grant to the "son and his heirs" 
conveyed the fee simple would requlre that other portions of the instru- 
ment expressive of the intent of the grantor be disregarded, and in accord- 
ance with the intention of the grantor as  gathered from the entire instru- 
ment the deed conveys a life estate to the son with remainder to the son's 
male children, the intent of the grantor to convey an estate of less dignity 
than a fee being apparent. C. S., 991. 

S a m e  
Under the rule favoring early vesting of estates, a conveyance to A for 

life with remainder to his male children, vests the remainder in the male 
children of A in, ease a t  the time the deed is made, subject to be opened 
up to admit after-born children. 

Descent and  Distribution § .% 
Where the remainder vests in the male children of the life tenant at  

the time of the execution of the deed, subject to be opened up to include 
after-born children, the surviving children take by descent the estate of 
children dying in infancy or childhood. 

Tenants i n  Common § % 
A, the owner of the life estate in the locus in quo, and one of the two 

remaindermen executed separate deeds to A's brother. Held: Upon A's 
death the life estate conveyed to his brother terminated, and A's brother 
and the other remainderman each owned a one-half undivided interest in 
the locus in quo as  tenants in common. 

Limitation of Actions 1 G A c t i o n  t o  reform deed for  mistake a s  to 
interest conveyed, instituted some 37 years a f te r  deed was recorded, 
held barred. 

The deed in question conveyed a life estate to the grantee with remain- 
der to the grantee's male children. The grantee later conveyed to his 
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hrother. In this action, instituted some thirtr-seven years after the 
original deed was executed and recorded, the brother asserted the right 
to reform the original deed for mutual mistake of the parties or mistake 
of the draftsman as to the interest conveyed. H e l d :  A peremptory instruc- 
tion that if the jury believe the eridwce to find that the right to reforma- 
tion was barred, is mithont error. 

STACY, C. J., dissenting. 
BARMHILL and WINBORRE, JJ., concur in dissent. 

APPEAL by defendant from Parker,  J., a t  September Term, 1940, of 
BEAUFORT. N o  error. 

This proceeding began as a petition for partition, the plaintiff alleging 
that  he was the owner as cotenant with the defendant of a one-half undi- 
vided interest in a certain tract of land which he describes, making spe- 
cific reference to a deed of D. 8. Jefferson and wife to R. 0. Jefferson, 
from which quotations are made below. 

The defendant denied that  the plaintiff had any interest in the lands 
and pleaded sole seizin, claiming title through the D. A. Jefferson deed 
to R. 0. Jefferson, and m e s n e  conveyance by R. 0. Jefferson to himself. 
H e  further claimed by virtue of a deed from Nolan Jefferson, the son 
of R. 0. Jefferson. The defendant further asked equitable relief by way 
of reformation of the D. A. Jefferson deed, alleging that  it was the inten- 
tion of the parties to convey the lands in fee simple to Jefferson in such 
a way that  he might convey the lands in fee simple to his brothers, but 
that  if he did not so convey to one of his brothers during his lifetime 
that upon his death the land should become vested in his boy children; 
and aJers that  "if said deed fails to express such an  intent, then such 
failure is due to the mutual mistake of' the grantors and grantees or to a 
mistake of the draftsman." 

The plaintiff, replying to tha t  portion of the answer asking affirmative 
relief pleaded that the cause of action, if any existed, arose more than 
three years prior to the bringing of this action, and pleaded the statute 
of limitation; and further pleaded estoppel of the defendant by laches 
on the ground of his knowledge of the mistake for a long time and his 
failure to take any action during the lifetime of the grantor and grantee 
in the deed. 

The plaintiff offered in evidence a deed from D. A. Jefferson to R. 0. 
,Jefferson dated 14 August, 1903, and duly recorded. 

The defendant admitted that  the petitioner is one of the "boy heirs" 
of the grantee in this deed, "he having left two boy children." 

The petitioner testified that R. 0. Jefferson, the grantee of the fore- 
going deed, was his fa ther ;  that  he died 9 March, 1940; that  he left one 
son besides witness, named Nolan Jefferson, who was much older than 
witness. 
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The plaintiff then offered in evidence a deed from Nolan Jefferson 
and wife, Viola, to C. 31. Jefferson, dated 10 December, 1924, duly 
recorded. 

I t  was agreed that  the deed covered the same tract of land as that  
conveyed by D. A. Jefferson and wife to R. 0. Jefferson in the deed 
previously introduced. 

The plaintiff rested. Thereupon, the defendant moved for judgment 
as of nonsuit, which was denied. 

The defendant then offered in evidence a deed from R. 0. Jefferson 
and Mary T. Jefferson to the defendant, dated 14 February, 1914, duly 
recorded. I t  was admitted by the plaintiff that  the first tract of land 
described in this deed is the identical land described in the deed from 
D. A.  Jefferson and wife to R. 0. Jefferson, and from Nolan Jefferson 
to C. N. Jefferson. 

C. M. Jefferson, the defendant, testified that  he was the C. M. Jeffer- 
son referred to in the deed from R. 0. Jefferson; that  R. 0. Jefferson 
was his brother; that  they were both sons of D. A. Jefferson. Accord- 
ing to his testimony, there were three or four boy children born to R. 0. 
Jefferson, but only two lived after his death. Kolan was born some six 
years prior to 14 ,Iugust, 1903. Nolan and C. D. Jefferson had brothers 
who died as srnall children. Witness had in his possession the deed 
from D. A. Jefferson and wife to H .  0. Jefferson since 1914, and had 
read it. I I e  knew what was in it but didn't know that  he knew the 
meaning. H e  got a deed from Nolan Jefferson for his interest in the 
tract of land in 1924, but paid hirn nothing for i t ;  had known since 
then what a a s  in the deed, "but about the meaning of what was in  it I 
could not say I did." Witness was not present when the deed of D. A. 
Jefferson to R. 0. Jefferson was drawn. 

E. 11. Jefferson, a witness for defendant, testified that he was a son 
of D. A. Jefferson and brother of C. hl. Jefferson. H e  stated that  he 
prepared the deed of D. A. Jefferson to R. 0. Jefferson a t  the instance 
of his father and his mother. H e  stated that  his father had directed 
him to write the deed in a way that R. 0. Jefferson could give title for  
the land to one of his brothers if the brother saw fit to buy, and he wished 
to sell, but, otherwise, he would not have a right to convey the land. He 
assigned as a reason for giving this instruction that  he did not want 
R. 0. Jefferson to sell the land to somebody that  would be unattractive 
to the other owners of his own brothers' land and, therefore, he did not 
want him to sell it unless he sold it to his brothers. On cross-examina- 
tion, witness stated that  he put in the deed exactly what his father told 
him to put in there, as nearly as he could ; stated that  his father told him 
that  he wanted R. 0. Jefferson's hoy children to have this land after 
R. 0. Jefferson's death, if he died before he had the opportunity to sell 
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to one of his brothers. "He told me to put in there whatever is there. 
H e  didn't want R. 0. Jefferson to sell it  unless he sold i t  to his brothers. 
H e  told me to put in there to give i t  to R .  0. Jefl'erson for his lifetime 
and then to R. 0. Jefferson's boy children, if he died before making a 
conveyance." "The deed presents that  to the best of my knowledge. I 
wrote it just like he said, with a provision in the deed giving it to R. 0. 
Jefferson for his lifetime and then to his boy children, but in case an  
emergency came and he wished to sell he could sell to a brother; he could 
sell his life estate to a brother a t  any time." 

Upon the conclusion of all the evidence the defendant renewed his 
rnotion for judgment of nonsuit, which was overruled. 

Fur ther  evidence gave the chronology of the birth and death of the 
children of R. 0. Jefferson, as follows: Cecil, who was born and died 
before the execution of the deed; Lonnie Hunter  and Delmar, twins, who 
were born in 1911 and died respectively in 1911 and 1916; Willie, who 
was born in 1915 and died in 1917. Petitioner, C. D. Jefferson, was 
born in 1908; Nolan was born about 1895. 

The deed from D. A. Jefferson and wife to R. 0. Jefferson, omitting 
parts not essential for  consideration, is as follows: 

"STATE OF NORTH CAROLJNA, 
BEAUPORT COUNTY. 

" T H I S  D E E D  Made this the 14th day of August, 1903, by D. A. 
Jefferson and wife, Leurany C. Jefferson, of Beaufort County and State 
of N. C., of the first part, to  R. 0. Jt+Terson of Iieaufort County and 
State of N.  C., of the second part  : 

" W I T N E S S E T H ,  That  said party of first part  in consideration of 
Fi f ty  Dollars, to them in hand paid by party of 2nd part, the receipt of 
which is hereby acknowledged, have bargained and sold, and by these 
presents do bargain, sell and convey to said R. 0. Jefferson heirs and 
assigns, a certain tract or parcel of land in  Beaufort County, State of 
N. C., adjoining the lands of C. M. Jefferson and others, bounded as 
follows, viz. : . . . 

"This deed is conveyed to the said grantee to him his lifetime and then 
to his boy children. 

"TO H A V E  A N D  T O  H O L D  the aforesaid tract or  parcel of land, 
and all privileges and appurtenances thereto belonging, to the said R. 0. 
Jefferson and his heirs and not to assign only to his brothers their only 
use and behoof forever. 

"dnd the said D. A. Jefferson and wife, Leuranp C. Jefferson, cove- 
nant  with said R .  0. Jefferson and his heirs and assigns, that  they are 
seized of said premises in fee, and have right to convey in fee simple; 
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that the same are free and clear from all incumbrances, and that  they 
will warrant and defend the said title to same against the claims of all 
persons whomsoever." 

Three issues were submitted to the jury, as follows : 
"1. I s  the plaintiff, Carl  D. Jefferson, the owner in  fee simple, and 

entitled to the immediate possession of a one-half undivided interest to 
the land described in the complaint? 

"2. Was the deed from D. A. Jefferson and wife to R. 0. Jefferson, 
recorded in Book 120, page 558, public registry of Beaufort County, 
executed by mutual mistake of the grantor and the grantee in said deed, 
or was there a mistake of the draftsman in  said deed? 

"3. I f  so, is the defendant's cause of action for mutual mistake or for 
mistake of the draftsman barred by said limitations?" 

Upon the issues submitted, the court charged as to the first issue: 
"The court instructs you that if you find the facts to be as all the evi- 
dence, oral and documentary, in this case tends to show, and by its 
greater weight, i t  will be your duty  to answer that issue Yes." 

As to the second issue: "The court instructs you tha t  if you find the 
facts to be as all the evidence in the case tends to show i t  will be your 
duty to answer that  issue KO." 

And as to the third issue: "If you find the facts to be as all the 
evidence in the case tends to show, the court instructs you to answer the 
third issue Yes." 

Thereupon, the jury answered as to the first issue "Yes," the second 
issue "No," and the third issue "Yes." 

To these instructions, severally, the defendant objected and excepted. 
From the judgment ensuing the defendant appealed, assigning errors. 

Car ter  & Car ter  for plaint i f f ,  appellee. 
Gr imes  & Grimes  for defendant ,  appellant.  

SEAWELL, J. The first question for decision is whether the deed of 
D. A. Jefferson conveys to his son, R. 0. Jefferson, an estate in fee or an 
estate for life only, with remainder to his "boy children." 

I t  will be noted that in the conveying clause the grant  is to "R. 0. 
Jefferson heirs and assigns," and in the h a b e n d u m  clause we have "to the 
said R. 0. Jefferson and his heirs and not to assign only to his brothers 
for their only use and behoof forever,'' and the warranty is made "to 
the said R. 0. Jefferson and his heirs and assigns." While i t  does not 
appear in the evidence, i t  seems probable that  the draftsman used some 
printed form which he endeavored to adapt to the purpose of the parties, 
with such changes as seemed suitable. 
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The portion of the habendurn clause which restrains any assignment 
except to the brothers of the grantee is equally consistent with the assign- 
ment of the life estate as with an assignment of the fee, and it throws 
little light upon a proper construction of the deed. 

Defendant's counsel strenuously contend that  we must confine ourselves 
to  the more formal parts of the deed as controlling interpretation, and 
for reasons mostly technical, arising from the frequent use of the word 
"heirs," as above stated, it is insisted that  the effect is to convey to the 
grantee R. 0. Jefferson an  estate in fee simple. But  we feel impelled 
to consider, as expressive of a d i f l e r~n t  intent, the clause written into 
the instrument between the conveying and the h a b e n d u ~ n  clauses: "This 
deed is conveyed to the said grantee to hirn his liFetime and then to his 
boy children." This provision cannot be regarded as a mere interpre- 
tative expression of the grantor as to the effect ' ~ f  his deed. I t  is an 
essential part of the instrument and, standing alone, mould be sufficient 
to convey the lands in the manner and with the effect indicated. I t  must, 
therefore, be compared, and if possible reconciled, with other parts of 
the deed, in order to give effect to its intention, as construed from its 
four corners. 

I t  is obvious that  if we are guided only by other parts of the deed 
which, because of the use of the word "heirs" would carry to the grantee 
the estate in fee, we should have to ignore entirely the mention of the 
grantee's life estate, the direct reference to the boy children, and the 
remainder which the grantor desired them to have, and, in fact, would 
be compelled to strike the whole rlause from the deed, no matter how 
prominently the grantor thrusts it upon our attention. This, we think, 
would be to ignore a part of the deed which in comparison with the 
more formal technical expressions used elsewhere might be considered 
the clearest expression of intent to be found in the instrument, and 
c3xplanatory of its seemingly contradictory esprlwions. Even if we 
should consider some repugnancy to exist, it is still our duty to construe 
the deed upon consideration of all its parts in such a way as to give effect 
to that  which we find to be its t rue intent. Tripleft v. R'illinms, 149 
S. C., 394, 63 S. E., 79;  Jl idget t  v. Xeeli ins ,  16Cl N .  C., 42, 75 S. E., 
$25; Gold X in ing  Co. v. Lumber Co., 170 N .  C., 273, 87 S. E., 40 ;  I n  re 
Dison ,  156 N .  C., 26, 72 S. E., 71. See annotations to T r i p l ~ t t  I > .  

Will iams,  supra, p. 399. 
Almongst the technicalities discarded in the modern rules of interpreta- 

tion, as pointed out in Triplett v. Il'illinms, supra, and cases following, 
is the artificial importance given to clauses in the deed, the labels they 
hear, and the order in which they occur. Even those technical words 
which, under the common law and by virtue of long use have come to 
clesignate the particular kind of an estate conveyed, nothing else appear- 
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ing, must give way to clearer expressions of intent if they are found in 
other parts of the instrument. I n  that  case we find expressions pointedly 
applicable to the present case. With  reference to the use of the word 
"heirs," we find: "A11 conveyances of land executed since the passage of 
the act" (Act of 1879, C. S., 991) "are to be taken in fee simple, unless 
the intent of the grantor is plainly manifest in some part  of the instru- 
ment to convey a n  estate of less dignity. I t  is the legislative will that  
the intention of the grantor and not the technical words of the common 
law shall govern. . . . The insertion of the word 'heirs' in the - 

premises was evidently in deference to an  established formula and 
creates, in our opinion, no repugnance between the granting clause and 
the habendum, inasmuch as the same estate would pass to the plaintiff 
whether this word be inserted or omitted." We apprehend that  the same 
principle applies here, although the expressioli of intent occurs elsewhere 
than in the kabendum. 

I n  Jones v. Whichard ,  163 N. C., 241 (246), 79 S. E., 503, Justice 
Hoke ,  speaking for the Court, said:  "In T r i p l e f t  2%. Wil l iams ,  supra, this 
Court, in a well sustained opinion by Associate Jus f ice  Brown,  an- 
nounced the decision that  although a deed in its terms professed to 
convey an  estate to a grantee and its heirs, it  would not have the effect 
of conveying a fee simple when it clearly appeared from the habendum 
or other portions of the instrument  that  it  was the intent to convey only 
a life estate." Italics supplied. 

We hold that  the effect of the deed from D. A. Jefferson to R. 0. 
Jefferson was to convey to R. 0. Jefferson an estate for life only, with 
remainder in fee to his "boy children." C. S., 991. 

Urider the rule favoring early vestment of estates, and since one of 
the boy children, Nolan Jefferson, was i n  esse at the time the deed was 
made, the remainder irnniediately vested in him, subject to be opened 
up, however, to admit the after-born children mentioned in the evidence. 
Powell c. Powell,  168 N.  C., 561, 84 S. E., 860; Tl'aller 1 , .  Brown,  197 
N.  C., 508, 149 S. E., 687; Roe 1 % .  Journegun,  175 N. C., 261, 95 S. E., 
495. Consulting the chronology of births and deaths above given, we find 
that, in accordance with the statute of descents, the interests of the chil- 
dren who were born and who died subsequently to the making of the 
deed, devolved upon the plaintiff, C. D. Jefferson, and Nolan Jefferson. 

I t  follows that  the deed of R .  0. Jefferson to the defendant conveyed 
only his life estate in the property, which has terminated by the death 
of the grantor. The defendant derives his title from Nolan Jefferson, 
and thereby acquired a one-half undivided interest in the lands, which 
he holds as cotenant with the plaintiff. 

I n  view of the conclusion we have reached, i t  becomes unnecessary to 
discuss the evidence relating to the alleged mistake of the draftsman of 
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the D. A. Jefferson deed, or  the exceptions based thereupon, since we are 
convinced that  the tr ial  judge committed no error in his instruction to 
the jury on the bar of the statute of limitation. The other instructions 
were free from error. 

I n  the trial, we find 
N o  error. 

STACY, C. J., dissenting: I t  was said in Tr ip l e f t  v. M7illiams, 149 
N. C., 394, 63 S. E., 79, that  "all conveyances of land executed since the 
passage of the Act (ch. 148, Laws 1879, now C. S., 991) are to be taken 
to be in fee simple, unless the intent of the grants r  is plainly manifest 
in some par t  of the instrument to convey an  estate of less dignity." 

Here, we have a deed with all of its operative provisions conveying an 
estate in fee simple. l V h i t l ~ y  I* .  drenson,  ante, 121. Following the 
description of the land conveyed are these words: "This deed is con- 
\-eyed to the said grantee to him his lifetime and then to his boy chil- 
dren." I n  the granting clause, however, which prlxedes this expression, 
and twice thereafter (1) in  the habendum and (2; in the warranty, the 
grantor uses words of inheritance to make known the character of the 
&ate conveyed. Can it be said, therefore, that  ''such conveyance in 
plain and express words shows, or it is plainly iniended by the convey- 
ance or some par t  thereof, that  the grantor meailt to convey an  estate of 
less dignity"? C. S., 991. I think not. 

Conceding that  the significance of a deed, like that of a will, is to be 
gathered from its four corners, Trip le f t  c. Will iams,  supra, it is not to be 
orerlookcd that  the four corners are to be ascertained from the language 
used in the instrument. Brown v. Brown, 168 N C., 4, 84 S. E., 25;  
X c 1 1 ~ r  2.. McKinney ,  18.1 K. C., 393, 114 S. E., 399; Heyer c. Rulluck., 
210 K. C., 321, 186 S. E., 356. We must not pass by the crucial ex- 
pressions employed by the grantor. If we do, we shall make the deed 
rather than interpret it. McCnllunt r. XcC'allum, 167 N.  C., 310, 83 
S. E., 250. "When language is used having a clearly defined legal signi- 
fication, there is no room for construction to ascertain the intent;  it  must 
be given its legal meaning and effect." Campbell o. Cronly, 150 N .  C., 
457, 64 8. E., 213. 

I n  some respects, the cSase resembles Wilk ins  v. S o r m a n ,  139 N .  C., 
39, 51 S. E., 797. There, in the granting clause, and in the habendunt, 
the conreyance is to "Berrick Norman, to him, his heirs and assigns 
forever." Following the usual covenant of warranty is a clause under- 
taking to limit the estate to the life of the grantee and his wife, with 
remainder to three of "their heirs," naming them. This latter clause 
was held to be repugnant to  the estate already conveyed, and was disre- 
garded. To like effect is the decision in Blackwdl v. Blackwell, 124 
N. C., 269, 32 S. E., 676. 
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Perhaps the nearest case in support of a different interpretation-is that 
of W i l l i s  c. T r u s t  Co., 183 N .  C., 267, 111 S. E., 166. But  there, in the 
warranty, was a limitation over in case the grantee should die without 
issue or bodily heirs l i r ing a t  the time of her death. Here, we have no 
such limitation over i n  any part  of the deed. 

The sentence following the description does not purport to lessen or to 
qualify the estate originally granted. I t s  language is purely interpreta- 
tive. But  eren if it  be regarded as expressive of the grantor's intent, 
i t  is a t  variance with the formal provisions of the deed fixing the quality 
of the estate as a fee. The intention to convey a fee simple, thrice 
expressed, and favored by the law, is not overborne by this sentence. 
Bagwel l  v. H i n e s ,  187 N .  C., 690, 122 S. E., 659; Johnson  u. Lee ,  187 
N.  C., 753, 122 S. E., 839. 

The grantor understood, and so provided in the habendurn, that the 
grantee would have the right to convey the property absolutely and in fee 
simple to his brothers. The grantee did convey it to his brother, C. llI. 
Jefferson, in 1914, with full covenants of warranty, and C. N. Jefferson 
has been in possession of i t  ever since. Without objection, the draftsman 
of the deed testified as follows: "My father told me that  he wanted 
R. 0. Jefferson's boy children to have this land after R. 0. Jefferson's 
death if he died before he had opportunity to sell, before he made con- 
veyance to one of his brothers. . . . The deed represents that  to the 
best of my  knowledge." So, unless the clear purpose of the grantor is 
to be defeated, the deed in question must be held to convey an  estate in 
fee simple. The voiding of the partial restraint on alienation is appar- 
ently upon the assunlption that  it is annexed to a grant in fee. Combs  
v. Paul, 191 S. C., 789, 133 S. E., 93; W o o l  v. Fleetwood,  136 N .  C., 
460, 48 S. E., 785; W i l l i a m s  v. h f c p h e r s o n ,  216 N .  C., 565, 5 S. E. (2d),  
830. Compare Greene v. S tad ipm,  198 N .  C., 445, 152 S. E., 398. 

Noreover, if the interest conveyed be construed to be a life estate with 
power in the grantee, as expressed in the hobendurn, to sell to his brothers 
in fee, and the life tenant has sold to one of his brothers, does not this 
give the purchaser a fee? S m i t h  v. M e a m ,  218 N .  C., 193, 10 S. E .  
(2d),  659; Clzewning v. Mason ,  158 X. C., 578, 74 S. E., 357. 

My vote is for  a reversal of the judgment below. 

BARKHILL and WINBORNE, JJ., concur in this opinion. 
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COUNTY O F  ROCKINGHAJI A N D  CITY OF HEI1)SVILLE v BOARD O F  
TRUSTEES O F  ELON COLLEGE. 

(Filed 26 March, 1941.) 

1.  Taxation $j U)- 

The power of the T.egislature to exempt from taxation property not 
owned by the State or its political subdivisions is perforce limited and 
restricted by the scope of the constitutional grant of the permissive power 
of exemption. Article T', see. 5. 

2. Same: Taxation 5 l- 
The power rested in the General Assembly to tax and to exempt prop- 

erty from taxation are both circumscribed. and are required by the 
Constitution to be exercised with equality and fair play so that all simi- 
larly situated be subject to the same rule. 

3. Taxation $j 20- 

The criteria in determining whether the General Assembly has the 
power to exempt certain property from taxation is the purpose for which 
the property is held and not the character of the owner, exemptions per- 
mitted by the Constitution not being in personnm but in rem, based upon 
the purpose for which thr. res is held. 

4. Same--Business property owned by educational institution and  held by 
i t  for  profit is not  exempt from taxation. 

Defendant is an educational institution. I t s  charter (ch. 216, Private 
Laws of 1889, a s  amended by ch. 64, Private Laws of 1917) provided that  
property to a stated amount held by its trustees for said college should be 
exempt from taxation. The property in question, owned by defendant, is  
business property situate in plaintiff county and is rented by defendant 
for offices and business purposes to private enterprises, and the net profit 
derived therefrom ip devoted exclusively to educational purposes by 
defendant. Held: The exemption granted defendant in its charter applies, 
and was intended to apply. only to property held by defendant for educa- 
tional purposes, and the statutory exemptions contained in the Revenue 
Acts for the years in question (ch. 291. see. 600 [7], Public Laws 1937; 
ch. 310. see. 600 [7], Public Laws 19393, though broad enough in their 
terms to exempt the I O C I M  i n  quo,  are, when applied to the facts, beyond 
the scope of the constitutional grant of permissive power of exemption, 
and therefore the property must be held subject to ad valorem assessment 
and tasation. 

SE.\WEI,L. J., dissents. 

APPEAL by defendant f rom Rousseau, J., a t  December Term,  1940, of 

Civil action to  enforce collection of ad ~ a l o r e m  laxes alleged t o  be due  - 
by the  defendant  f o r  the  years  1938 to 1940, inclusive. 

T h e  case was  submitted to the  court  on an agreed s tatement  of facts,  
which, i n  summary,  follows : 
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1. Elon College is an  educational institution under the management 
of the Christian Church, with its campus and school buildings located in 
Alamance County, this State. I t  was incorporated in 1889 by Act of 
Assembly, which, among other things, prorides that  property to the 
amount of $500,000.00 held by the trustees for the college "shall forever 
be exempt from taxation." By amendment to its charter in 1917, this 
exemption was increased to $5,000,000. I t s  present holdings do not 
amount to more than $1,500,000.00. 

2. I n  July,  1937, the defendant purchased a modern three-story build- 
ing  in the city of Reidsville a t  the corner of Gilnler and Scales Streets, 
known as the "Citizens' Bank Building," which it has improved, installed 
elevator, etc., "and is now renting said property as an  office and business 
building to various persons and corporations who operate private husi- 
nesses." I t s  present gross annual rental is $1,500, and the defendant 
receives an  annual net rental income therefrom of approximately $2,500. 

3. There are other office and business buildings in Reidsville owned 
by indiriduals and corporations which are duly assessed for ad ~ n l o r e m  
taxes hy the plaintiffs. 
1. The plaintiffs, who are the local taxing authorities, hare  caused the 

defendant's property to be placed on the tax list and assessnlent roll of 
the county and city for the years 1935 to 1940, inclusire. 

5. The listing and assessment of defendant's property for nd cnlorenz 
taxes was oTer defendant's protest and objection. Exemption is claimed 
under the Rerenue of 1937 and 1939, and also under the provisions 
of the defendant's charter. 

6. ,111 rents and profits arising from said property are devoted to and 
used exclusively for educational purposes by the defendant. 

7. The defendant purchased the property in question with trust and 
endowment funds, and is mainly dependent upon such investments for 
revenue or income. Xone of its property is held for speculation. 

From judgment upholding the assessment and levy of the taxes in 
question, the defendant appeals, assigning error. 

J. C. Brown for  p l a i n t i f ,  R o c k i n g h a m  C o u n t y ,  appellee.  
S u s i e  S h n r p  and  P. W .  Glidewell,  Jr., for C i t y  of R e i d s ~ d l c ,  a p p l l p e .  
S h u p i n g  & J I u m p t o n  for d ~ f e n d a n f ,  n p p ~ l l a n t .  
C'hu,s~ Brenizer  for Trz~s tees  of Dnvidson Col lrge ,  amicus c u r i c ~ .  

STACY, C .  .J. The question for drrision iq whether the threc-story 
office building situate a t  the corner of Gi ln~er  and Scales Streets in the 
city of Reidsrille and owned by the defendant is subject to an  ad ~>crlorem 
assesrment and taxation for the years 1938 to 1940. The court blow 
anwered in the affirmative, and we approve. 
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I. The Stafufory Exempt ions :  
I t  is provided by the Revenue Act of 1937, ch. 291, sec. 600 ( f ) ,  

Public Laws 1937, that  the following real pro pert,^, and no other, shall 
be exempted from taxation: ('Property beneficial11 belonging to or held 
for the benefit of . . . educational . . . institutions or orders, 
where the rent, interest or income from such investment shall be used 
exclusi~ely for . . . etlncational . . . purposes." This same 
provision was brought forward in thch Revenue Act of 1939, ch. 310, 
see. 600 ( f ) ,  Public Laws 1939, and v a s  therefor12 in force from 1937 
through 1940. 

The defendant's charter also provides: "Property to the amount of 
6ve million dollars held by said trustees for said college shall forever be 
exempt from taxation." Ch. 216, Private Laws 1889. as amended by 
ch. 64, Private Laws 1917. 

I t  is the position of the defendant that for the years from 193s to 
1940, inclusive, its real property was not subject to rtn ad valorem assess- 
ment and taxation, under the Revenue Acts then In force, because the 
rent, interest or income from its inxestment was used exclusively for 
educational purposes; and for the further reason that  all of the property 
now owned by the defendant is withdrawn from taxation by specific 
charter exemption. 

I t  must be conceded that  the statutory rxemptions, here invoked, are 
broad enough to cover the locus in quo, unless they are perforce delimited 
by the constitutional grant  under which they were m,ide. I t  is axiomatic 
that  all legislative exemptions are to be read in the light of the power of 
their enactment, and interpreted accordingly. The question then arises 
to what extent, if any, are these statutory exemptions restricted by con- 
stitutional limitation? This is the crux of the case. 

11. The Pert inent  Constitutional Provisions: 
I n  Article V of the Constitution, the General Assembly is vested with 

the power of taxation and with the power of exemption, but neither is 
absolute. Both are circumscribed. 

1. "The power of taxation shall be exercised in a just and equitable 
manner. . . . Taxes on property shall be uniform as to each class 
of property taxed." -1rt. V, see. 3. 

3. "Property belonging to the State or to municipitl corporations shall 
be exempt from taxation. The General Assembly may exempt . . . 
property held for educational, scientific, literary, chcritable, or religious 
purposes," etc. Art. V, sec. 5. 

The pervading principle to be observed by the General Assembly in 
thr exercise of these powers is equality and fa i r  play. I t  is the will of 
thc1 people of North Carolina, as expressed in the organic law, that  
justice shall prevail in tax matters, with "equal righ3s to all and special 
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privileges to none." Of course, it  is recognized that in devising a scheme 
of taxation, "some play must be allowed for the joints of the machine" 
and many practical ir~equalitics may exist, still they are not to result 
from obvious di;crirnination. The goal nlust be kept ill sight. The 
thesis of the Constitution is, that all similarly situated arc entitled to 
the same treatment from the government they support. Lconurd  c .  
, l f a ~ i ~ ~ e l l ,  216 X. C., 80, 3 S. E. [2d),  316. 

While we are not presently conccrlird with property of a municipal 
corporation, i t  may be useful to consult some of the cases arising under 
tlle first sentence of V, scc. 5 ,  where tlle rurntioned therein 
are peremptorilj exempted. 

I n  the case of Htxird of Finnrrcirrl C'ontrol c. Henderson C o u n t y ,  603 
K. C., 569, IS1 S. E., 636, a bank building in the city of IIeidersonrille 
was acquired by the liquidating agent of the city of ,Isheville and rented 
out as an  office h i l d i n g  to various persons and corporations ellgaged in 
private business(xs. The question posed ant1 ai~s~vered was this:  "Can 
the city of Ashe>;ille, a nlunicipal corporation, acquire business property 
in another county, hold and rent it, n itllout the paynient of t a w s  in that 
countv? We think not." I t  is im1)licit in the Constitution, so the Court 
held in interpreting the ahoxe provisions, tliat n-lie11 property of this 
kind iq operated a, a private compet i t i~e  ~ I U ~ ~ I P +  for profit or gain, 
regardless of the character of thc, owler, it is to bear its just share of the 
community burdens, including t h  cost of provitling for its own protec- 
tion, etc. 

Similarly, in 1 he case of Tl'trrr<~rl/ut~ 1 % .  Il'urrcti ( 'o lr i i iy ,  215 S. C'., 342. 
2 S. E. (3d),  -163, i t  n a s  held tliat a hotel acquired l)y tlw tonn of 
TVarrenton at foreclobure to l)l.otcct its in\  r ~ s t ~ ~ l e n t ,  and aftt,r\\-arcl, lcased 
for operaticm as a private husiiie~r c,nterprise, was not exempt from taxi-  
tion hy the county. 

To like effect are the decisions in B / ~ i t s o n  r .  .lokrtslon ( ' o u t t i y ,  209 
. . 7 1 5  S . 6, a s o - t  I . .  Forsy th  ( ' o u u t y ,  d l 7  
14'.('., 701, 9 S. E. (2d) ,  351. 

('orning then to the ditcretionarp exemptions, n h i r l ~  tho C;merul 
, \ s w ~ ~ h l y  is au tho r i z~d  to makc, n c  find the folloning pertinent expres- 
sion in thc ~ ~ c r n t  r2aic of O d d  F'c~llotr~c 1 % .  S w  111, 217 S. ('., G32, 9 S. 15. 
(&I ) ,  365 : 

< ( r ,  1 he p m e r  t o  gr:mt esrnlpti.o~~s liilrler authority of thr \econd mltence 
in . \ ~ t .  \', src. is. nhich  may he excrciscd in vhole, or i n  part, or not a t  
all, a ,  the G e n r ~ a l  . I~se~nbl,v shall elect, is l i ru i td  to property held for 
onr) or mow of the purposrs thercin clcsignatcd. ,j 'oufhr i n  A l s ~ ~ ~ r ~ ~ t i l r /  c .  
I'illtr~cr, 166 N. C.. 75, 82 S. E., 1 8 ;  l 7 n i f e t l  Brc ikrcr l  1 % .  ( 'omr\ . ,  115 
N. C., 459, 20 S. E., 626. Property held for any of thcsc purposes is 
suppo>ed to be withdrawn from the competitive field of coinmercial 
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activity, and hence i t  was not thought violative of the rule of equality or 
uniformity, to permit its exemption from taxation while occupying this 
favored position. Bu t  when it is thrust into the business life of the 
community, i t  loses its sheltered place, regardless of the character of the 
owner, for i t  is then held for profit or gain. Trustees  v .  A c e r y  County ,  
184 N. C., 469, 114 S. E., 696. The test to be applied in  determining 
the validity of exemptions granted under this provision of the Constitu- 
tion is the purpose for which the property is held. Davis  v. Salisbury,  
161 ?T. C., 56, 76 S. E., 687; Corp. Corn. z.. Consfrzlction Co., 160 N .  C., 
582, 76 S. E., 640. Kote, the language is not that  the General Assembly 
may exempt property held b y  educational, scientific, literary, charitable, 
or religious institutions, but the grant  is i n  respect of property held for 
one or more of the designated purposes. L n f t n  7:. Jenkins,  200 N .  C., 
255, 156 S. E., 857. I t  is true that  property held for one or more of 
these purposes is usually held by an  institution of such like character, 
still i t  does not follow that  an  institution of a given kind necessarily 
holds all of its property for a kindred purpose, or for any of the pur- 
poses enumerated in this section of the Constitution. W a r r e n f o n  c .  
W a r r e n  C o u n f y ,  215 N .  C., 342, 2 S. E. (2d),  463. I t  is not the char- 
acter of the corporation or association owning the ~ r o p e r t y  which deter- 
mines its status as respects the privilege of exemption, but the purpose 
for which i t  is held. Grand Lodge, F .  A.  M., v. T(zylor,  146 Ark., 316, 
226 S. TIT., 129. This is the plain meaning and inlent of the Constitu- 
tion. Corp. Corn. 7%. Construcf ion Co., supra." 

I t  is the use of property other than in private competitive business 
that  justifies its exemption from taxation. I Iosp i fa l  v. Guilford C o u n f y ,  
218 K. C., 673. This is the rationale of all the decisions on the subject. 
Those who are required to pay taxes on their property are deserving of 
equal consideration. Their burden is made heavier whenever property 
of any kind is withdrawn from the field of taxatior. I t  is difficult for 
the owners of other rental properties to understand why their buildings 
should be taxed and the office building of their neighbor granted an  
exemption. They are competitors in the same kind of business, and they 
look to the same government for protection. They pay their share of 
the public cost incurred for fire protection, police protection, streets and 
sidewalks, health and sanitation, and for the T-arious facilities and in- 
strumentalities of government which are maintained by the community 
for the common good. The Constitution declares th,tt those in the same 
class shall be treated alike. 

I t  appears from the foregoing analysis of the cases on the subject that  
the path of exemption has equality prescribed on one side and discrimi- 
nation proscribed on the other. The fact that  a ~ o ~ n m e r c i a l  enterprise 
devotes its entire profits to a charitable or other laudable purpose does 
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not change the character of its business nor the purpose for which i t  is 
held. I t  is still a commercial enterprise, and is held as such. h mer- 
chant may use his entire income for the education of his children, but 
this would not render his store exemptible. Likewise, a philanthropist 
may segregate the earnings of one or more of his factories and turn  them 
over to eleemosynary uses without making the designated factory or 
factories exemptible. So, when an educational institution sees fit to 
engage in an outside competitive business for the purpose of increasing 
its revenues, the trade part  of its business falls into the category of a 
commercial undertaking. 

The Revenue Acts. therefore, and the exem~t ions  contained therein, 
must be regarded as limited by the constitutional grant under which they 
were enacted. Exemptions are not allowed as releases in personam, 
but are confined to releases in rem,  based on the purpose for which the 
res  is held. 

The exemption granted the defendant i n  its charter applies, and was 
intended to apply, to property held by the trustees for use in promoting 
and carrying out the objects of Elon College. The only property in 
Reidsville which the defendant holds for this purpose is the income 
derived from its building. 

The case, then, comes to this:  The defendant purchased the property 
in  question as an investment, from which it hopes to derive an  income. 
I t  is held for profit or gain, i e . ,  for the purpose of making money. I t  is 
in a business district and devoted to rental purposes. I f  it  did not yield 
an  income the defendant would have no use for it. I t  competes with 
other property similarly situated and shares equally in community bene- 
fits. I t  is but meet that  it should bear its ratable part  of the public 
burdens. 

I t  results, therefore, that the defendant is entitled to exemption on 
the campus and is liable to tax in the market-place. 

Affirmed. 

SEAWELL, J., dissents. 

TRUSTEES O F  GUILFORD COLLEGE v. GUILPORD COUNTY ET AL. 

(Filed 26 March, 1941.) 
1. Taxation 8 20- 

Residential property owned by an educational institution, not used in 
connection with the college, but rented to individuals and the rent there- 
from used for educational purposes, is subject to assessment and levy of 
taxes. 
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2. Appeal and Error 8 4- 
When, in an action to determine whether certain real properties of an 

etl~~cational institution are subject to assessment and lery of ad  valorem 
tares, the facts agreed in regard to one of the parcels of land are insuffi- 
cient to determine with definiteness the taxable status of the property, the 
wnse will be remanded for further proceedings. 1s to justice appertains 
and the rights of the parties may require. 

SEAWELL. J., dissents. 

APPEAL by defendants from S e t t l e s ,  J., a t  October Term, 1940, of 
GVILFORD. 

Controrersy without action submitted on facts agreed, which, in 
summary, follow : 

I. The corporate name of the plaintiff is Trustees of Guilford College. 
I t  is an educational institution of the Society of Friends with its campus 
and school buildings located in Guilford County, this State. 

I T .  During the pear 1940, the plaintiff was the owner of two lots i n  
Guilford County with houses thereon, which were not used in connection 
with the college and which were held on lease or rtlnted out-the rentals 
derived therefrom being used bx the plaintiff exclusively for educational 
purposes : 

1. Lot No. 100 IIagnolia Street, i n  the residential section of the city 
of Greensboro, which the plaintiff acquired by foreclosure of deed of 
trust securing an investment from its endowment funds. The  house on 
this lot is rented for $50.00 a month. 

2. Lot No. 918 T e s t  Lee Street, in the city uf Greensboro, which the 
plaintiff acquired by will from Newton F. Farlow. The house on this 
lot rents for $20.00 a nionth and the rent is used in providing scholar- 
ships for students attending Guilford College in accordance with the 
will of the testator. 

111. The plaintiff also owns a lot on Friendly Eoad (Dolly Madison 
Ilirthplace), located about 300 yards from the entrance of the college 
campus, with a small brick house erected thereon "in which a member 
of the faculty of the college resides, and the sum of $30.00 per month 
is considered in the fixing of his salary, and the siiid $30.00 then com- 
pletely used as endowment inrome and applied in operating said college." 

IV. The defendants, who are the local taxing authorities, caused all 
three of these properties to be placed on the tax list and assessment roll 
for  the year 1940. 

V. The taxes were paid by the plaintiff under Frotest, and this pro- 
ceeding is to test their validity. 

From judgment holding the taxes in question to be illegal and ordering 
their r e fmd ,  the defendants appeal, assigning error. 
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F r a z i e r  d2 F r a z i e r  for  p la in t i f f ,  appel lee .  
D. S e w t o n  Farne l l ,  Jr. ,  B. L. Fen t re s s ,  a n d  H.  C .  W i l s o n  for d e f e n d -  

an t s ,  appel lants .  
G. H.  J o n e s  of counsel  f o r  de f endan t s ,  appe l lan t s .  

STACY, C. J. I t  follows f r o m  what  is said i n  R o c k i n g h a m  C'ormty 
2'. E l o n  Col lege ,  ant? ,  342, t h a t  two of plaintiff's properties a re  subject 
to  tax, i.e., the two t h a t  a r e  not used i n  connection with the  college, bu t  
a r e  held on lease o r  rented out f o r  profit o r  gain. These a re  designated 
as  Lot KO.  100  3Iagnolia Street  and  Lot S o .  918 West  Lee Street.  

T h e  facts a r e  insufficient to  determine wi th  definitenew the t a x a b k  
s tatus  of the  house and  lot on Fr iend ly  Road,  the Dolly Madison Bi r th -  
place. See Revenue Act of 1939, ch. 310, see. 600 (4), Publ ic  L a n s  
1 9 3 9 ;  H a r r i s o n  c. G u i l f o r d  C o u n t y ,  218 Xu'. C., 718. Hence, i n  respect 
of this piece of property, the  cause will be remanded f o r  fu r ther  pro- 
ceedings as to  justice appertains  and  the  rights of the parties m a y  
require. Such  procedure finds support  i n  the  recent case of I l ' e i n s f e ~ t ~  
1 ~ .  R a l e i g h ,  218 N .  C., 549. 

E r r o r  and remanded. 

SEAWELL, J., dissents. 

BESSIE W. BROWS, L 4 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  OF T H E  ESTATE O F  TV. R. BROWK, V. 
JOSEPH DANIEL a n  WIFE. LOC'ISA DAXIEL. 

(Filed 26 March, 1941.) 
1. Trial 5 37- 

Isrws must be formulated not only with regard to the pleadings but 
:ilao to the phases of the evidence pertinent thereto. 

2. Same: Judgments 5 1 7 b  
A judgment entered upou issues which a r r  not determinative of the 

controversy is erroneous. 
3. Mortgages § 16-Duty of mortgagee to account for timber cut and 

removed. 
A mortgagee mnct account to tile mortgagor for timber cut from the 

lo tns  it1 quo, (1) when the mortgagee is in possession and the timber is 
ent and removed a t  the instance of the mortgagee for his own benefit, 
( 2 )  when the mortgagee is not  in povziiion but the timber is cut and 
removed a t  his instance and through his agency and for his benefit, 
regardleas of whether the cutting is done with or without the consent of 
the mortgagor. unless he has a special agreement with the mortgagor 
which would relieve him of such liability. 
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4. Same- 
When the mortgagor attempts to cut and remove timber and receive 

the proceeds, the mortgagee has the right to intervene and even restrain 
the cutting although he may consent thereto and thus release his security 
pro t u n t o ,  but if the mortgagee intervenes and demands that the proceeds 
be paid to him and thereby makes it impossible for the mortgagor to col- 
lect for the timber, the mortgagee is ordinarily liat~le for the proceeds. 

5. SanlrIssues  and instructions based upon theory that consent of mort- 
gagor to removal of timber by mortgagee was prerequisite to liability 
of mortgagee held erroneous. 

In this action to foreclose a mortgage, defend:iut mortgagors alleged 
and offered eritle~lce tending to a h o l ~  that they attempted to sell the 
standing timber, that the mortgage11 intervened and consented to the 
cutting of the timber only upon condition that the purchaser of the timber 
pay the proceeds to him, the mortgagee. Hcld: An issue importing that 
the consent of the mortgagors to the sale of the timber by the mortgagee 
was prerequisite to the thity of the mortgagee to account for the proceeds, 
:~nd  instrnctions to the effect that the mortgagors had the burden of prov- 
ing by the greater weight of the evidence that they did not consent to the 
i~greement between the mortgagee and the purchaser of the timber, are 
hcVd for error. 

APPEAL by defendants from C a m ,  J., a t  J anua ry  Term, 1941, of PITT. 
New trial. 

The defendants, Daniel and wife, purchased a tract of land from W. B. 
Brown, plaintiff's intestate, and gave several notes, representing the pur- 
chase price, which were secured by mortgage deed upon the premises. 
During the lifetime of the mortgagee, Brown, payments were made upon 
these notes. I t  appears from the pleadings that  the mortgagee attempted 
to foreclose, under the power of sale contained in the mortgage, but both 
parties to the action have conceded the invalidity of such attempt a t  
foreclosure. After the death of Brown his administratrix, the present 
plaintiff, instituted an  action for foreclosure and !sale of the premises, 
alleging that  a part  of the purchase price, represented by not& in her 
hands, was still unpaid. 

 he defendants opposed the foreclosure upon the ground that  there was 
nothing due on the mortgage; alleging that  during the lifetime of Brown, 
the mortgagee, payments had been made upon the notes, and that  a 
quantity of timber had been cut off the premises by Brown for his own 
benefit, which ought to be credited upon the purchase price, and which, 
in value, exceeded the balance due thereupon, and asked that  the notes 
be canceled and returned to them. 

The plaintiff replied, alleging that  Joseph Daniel authorized a lumber 
dealer to go upon the land a n d  cut the timber and that  timber was cut 
under the said authorization and not that of the mortgagee. and that  

u - ,  

defendants have never accounted for the proceeds of such cutting. 
The evidence of the defendants tended to show that the timber was 
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cut upon the premises a t  the instance of Brown, and for his benefit and 
for application upon the mortgage notes, and that  a sufficient quantity 
of the timber had been cut to discharge the indebtedness altogether. 

The eridence of the plaintiff upon the pertinent matter tended to show 
that  Harrison, a lumberman, was cutting the timber off of the adjoining 
Manning Place;  had seen Joe Daniel, one of the defendants, who told 
him that  he would be glad for him to "log off" the timber on his place, 
and that he began upon i t  but was interrupted next day by a letter, in 
consequence of which he had a conversation with Ah..  Brown; that Mr. 
Brown told him that  he would be glad that he would log the tract but not 
to pay any money to the Daniels, but, on the contrary, to pay it to him, 
Brown, as he wanted to get the money on his mortgage. 

Over the objection of the defendants, the following issue was submitted 
to the ju ry :  "Did the plaintiff's intestate, ITT.  B. Brown, mortgagee, sell 
the timber standing and growing on the lands in controrersy without the 
consent of the defendants, and was a quantity thereof cut and removed 
from said premises, as alleged in the answer?" Defendants excepted. 
I n  lieu thereof the defendants tendered the following issue: "Did the 
plaintiff's intestate sell the timber standing and growing 011 the land in 
controversy and xi-as a quantity thereof cut and removed from said 
prenlises by the purchaser as alleged in the answer?" This was declined 
and defendants excepted. 

The defendants excepted to several of the instructions given to the 
jury, and especiallv the following: "But, if the defendanti have failed 
to batisfy you that Mr. Brown made any agreement with the witness 
Harrison to sell this timber-they must satisfy you by the greater weight 
of the evidence-or if the defendants have failed to satisfy you by the 
greater weight of the eridence, if you should find from the cvitlence that  
the defendant, Joe Daniel, authorized the cutting of the timber and that  
up011 cur21 finding if the defendants have failed to satisfy you further 
hy the greater weight of the el-idelice that an additional agreement was 
made with Mr.  Brown ant1 Mr. Harrison whereby X r .  Brown authorized 
IIarrison to cut it and to pay him for i t ;  and the defendants have failed 
to satisfy you by the greater weight of the evidence that  such agreement 
was made or, if made hare  failed to satisfy you by the greater weight of 
the evidencc that the defendants conqented to such agreement, then it 
would be your duty to aus~i-er that second issue No." 

The jury answered all the issues againqt the defendants; whereupon 
H judgment wac. entered granting the relief prayed for and appointing a 
Comn~issioner for the sale of the land. From the judgment the defend- 
ants appealed, assigning, inter a l i a ,  the errors noted. 

TItrrry M .  Browti for p l a i n t i f ,  appel lee .  
A l b i o n  Dunn for de f endan t s ,  appel lants .  
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SEAWELL, J.  The purpose of the tr ial  is  to determine the controversy 
between the parties in accordance with the law. Issues are raised by 
the pleadings, but in their formulation they nlusi; hare  regard not only 
to the pleadings but to the phases of the evidence pertinent thereto. 
Ellioft v. Power C'o., 190 N. C., 62, 128 S. E., 730; ~ l l a r f in  2%. Knight, 
147 N. C., 564, 61 S. E., 477. Where the issues submitted to the jury 
are not determinative of the controversy, a judgment entered thereupon 
is erroneous. Bank 1,. Broom Co., 188 N. C., 508, 125 S. E., 12. 

I n  applying these principles we must bear in mind that  the main con- 
troversy between the parties to this action was over the question of 
authority and responsibility for the cutting of the timber on the mort- 
gaged lands and liability therefor, the defendants contending that  it was 
done a t  the instance and for the benrlfit of the mortgagee, the plaintiff 
contending that  it was done a t  the sole instance of the mortgagor. 

The mortgagee in possession is liable to the moi-tgagor for timber cut 
and removed from the premises during such possession at the instance 
or by permission of the said mortgagee, and for his benefit, and is com- 
pelled to credit the proceeds, or the market value, upon the mortgage 
debt. Ellenzing 1 1 .  Land Bank, 215 N. C., 414, 417, 2 S. E. (2d) ,  3 ;  
h7isfler r .  Beldopmenf Co., 205 N. C., 755, 172 S. E., 413; Green 
o. Rodman, 150 N. C., 176, 111 S. E., 108. Where the mortgagee is not 
in possession, he is still liable to the rnortgagor for timber which is cut 
upon the premises a t  his instance or through hi3 agency and for his 
benefit, in the absence of a special agreement x-ith the mortgagor, which 
would relieve him from such liability, whether the cutting is done with 
or without the consent of the ovmer and mortgagor. If the timber is 
cut a t  the instance of the owner, with the mere consent of the mortgagee, 
the latter is under no liability to acc80unt, since it is his privilege to 
release the security altogether if he desires. 

However, if the mortgagor attempts, either by himself or through a 
contract with another, to cut and remove the tirnber and receive the 
proceeds, the mortgagee may assert his rights, intervene and even re- 
strain the cutting of the timber. I f ,  in the asserlion of this right, he 
consents to the cutting but demands that  the projeeds should be paid 
to him and thereby makes it impossible for the ov:ner or rnortgagor to 
collect them, ordinarily he will be responsible for the proceeds. Further-  
more, i t  may be a question of fact as to whether the transaction merely 
gave consent or conferred authority. 

These general principlw are pertinent to the pleadings and evidence 
a3 we construe them, but do not seem to be in accord with the theory 
upon which the issues in the cbase were framed and the instructions given 
to  the jury. 
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The issue submitted to the jury assumes that Brown would not be 
liable to the defendants unless the cutting, a t  his instance and through 
his agency, was without the consent of the defendants, and that  the 
burden is upon the defendants to show such want of consent. Since 
there is no evidence that  the mortgagee was in possession (unless the 
evidence that  he did enter and cut the timber might be considered evi- 
dence of his assertion of the right to possession) it was, no doubt, proper 
to put the burden upon the defendants to show such conduct and such 
acts on the part of -the mortgagee as would make him liable for the 
proceeds of the timber, or the fa i r  market value thereof. But  under 
the pleadings and evidence in this case that  liability cannot be made to 
depend upon the theory that  the cutting was done without the consent 
of the mortgagor, as the issue assumes the case to be. I f  the cutting 
was done under the authority and agency of the mortgagee, and for  his 
benefit, whether done with or without the consent of the mortgagor, 
liability would ensue, nothing else appearing. 

We, therefore, think that the second issue, as formulated and sub- 
mitted, is not expressive of the real issue between the parties, arising 
from the pleadings and reflected in the eridence, and is not determinative 
of the controversy. C l i w r d  2. K e r n e r s d l ~ ,  217 N.  C., 686, 688; f h e e r c e  
I - .  G r e e n e ,  217 K. C., 649, 652; Teseneer v. ilfills Co., 209 N. C., 615, 
184 S. E., 535; I Iooprr  c. T r u s f  C'o., 190 N. C., 423, 130 S. E., 49; 
ErsX7inc 1 . .  -Ifofor C'o., 187 N. C., 826, 838, 123 S. E., 193; AfcIlltosh 
Practice and Procedure, p. 545. The instructions upon this issue, par- 
ticularly the excerpt quoted above, to which objection has been made, are 
contradictory and confusing and calculated to mislead the jury with 
respect to what was required of the defendants in carrying the burden of 
fixing responsibility of plaintiff's intestate. 

Perhaps it was the intention of the court to charge that if the timber 
was cut by agreement between Brown and Harrison, to which agreement 
the defendant. were not parties, it  was incumbent on the defendants, ill 
order to recover, to sliow these facts. But the instruction goes much 
further. I t  puts the burden upon the defendants to satisfy the jury that  
they did not consent to any agreement between Brown and IIarrison 
whereby the latter was to pay Brown for the timber cut, and in the Sam(. 
instruction puts the burden upon the defendants to show that they did 
consent to such agreement. 

I n  this connection we quote from the instruction to the jury brought 
forwal.tl in defendants' Exception No. 6, pertaining to the same issue: 
''Alnd now, upon that second issue, if the defendants have satisfied you 
by the greater w i g h t  of the eridence, that  Mr. Brown, Mr. W. B. Brown, 
did cell some of the timber on that land in question, that he made an 
agreement with Harrison to hare  i t  cut, and that the defendants did not 

12-219 
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hare  any part in that agreement, that is, that  they did not consent to it,  
and that the agreement was to the effect that  the timber was to be cut 
and that  the man. Harrison, was to account to Nr. Brown for it, and 
that  the defendants did not enter into that  agreement and consent to it, 
then it would be your duty to answer that  second issue, Yes." I11 this 
i t  will be noted that the burden was put upon the defendants to  show an 
agreement between Brown and Harrison, and that  agreement was "to 
the effect that the timber was to be cut and that  the man Harrison was 
to account to 31r. Brown for it." The defendants were certainly not 
required to show by the greater weight of the evidence that there was 
an  agreement between Brown and Harrison that  the former 31iould 
receive the proceeds of the cutting. But attention is called to the cir- 
cumstance that  this part  of the instruction placer3 the burden upon the 
defendants to show that  the transaction was without their consent, 
whereas, the instruction just noted puts the bu rdm upon theni to show 
that  it was with their consent. 

We think there is error in the submission of the issue above set out 
over defendants' objection and in the instructiol~s noted, entitling the 
defendants to a new trial. I t  is so ordered. 

Kew trial. 

STATE V. 1,. Ii. WELLS. 

(Filed 26 March, 1941.) 

Conspiracy § S--Competenc~ of declarations of coconspirator. 
\7'1ie11 :I j~ri?tnn f( tr~c case of ronsl~iracy has been establiulied, drclarn- 

tiont. of :I conspirator made before the terniinatioli of the conq~iracy, ill 
tlir abstwcr of thr cocolirl)irntols, is competeut ag :~hs t  t l i ~  cocon-piriltors 
only if tlic tlrc.lnrntiolih are 111 furtherance of t le conimoli de.-igli ant1 
nitllil~ the 1.c x ycxtcc', ;rnd ciec.larntions of one c20~lqp~r:ltor wl1ir11 nrr 111er~ly 
narri~tire of what another conipiri~tor had tlonr 11.. ltg illferel~ce. \ronltl 
(lo. ; ~ r r  i~ico~npetent :I\ to the third c.oiisl~irator. :111(1 thp :rdn1is4oil of wcl i  
tlrclari~tion.: in  c~idr~lccs erltitlrk him to u IIPIY trinl. 

 TEAL by defendant from Hobbi t t ,  J . ,  at -1ugust Term. 1940, of 
I'oLI~. S e w  trial. 

, I t f omey-Genera l  J f c M u l l a n  and  Assis inuf  . - L i f o , * ~ ~ c , y s - G ~ ~ ~ r ~ t r l  Rrr i fon  
u11d P n i f o n  for f h ~  Sfate, appellee. 

.I. E. S h i p m n n  and Penrsnll  cC. Bnrnh i l l  for dc fe ) rdnn f ,  nl)lwl/o,it. 

SEAWELL, J. The appealing defendant, with olhers-Arthur Suber, 
IIat t ie  Smith, and Cleveland Rire-was indicted for conspiring to burn 
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the Tryon Colored Public School Building, and the defendant separately 
was indicted for procuring Arthur Suber, Hatt ie Smith and Cleveland 
Rice "to set fire to and burn" said building. 

I t  does not appear anywhere in the record that  these indictments were 
consolidated-C. S., 4622-but they were tried together without objection 
or exception by this defendant. 

Without going into the evidence in detail, it  may serve the purpose 
of our present investigation to concede that  the evidence was sufficient 
to go to the jury upon either or both of the indictments. 

During the course of the trial, the appealing defendant objected to 
the admission of certain testimony which, in its setting, is as follows: 

"Before they reached Tryon, they stopped a t  a lumber yard and told 
a man to come get the car in about thirty minutes. We got to Suber's 
house about 5 :30 or 6 o'clock. Sometime after supper Suber asked 
the biggest girl if there was any kerosene, and she said no, and he said 
I guess I will hare  to go and get some. Jus t  as he went out of the house 
and down the road fifteen or twenty feet a car pulled out to the side 
of the road and stopped. I don't know who it was, but they talked there 
fifteen or twenty minutes. The car pulled off and went around the hill, 
and Suber kept on down the street. I n  a few minutes Suber came and 
set the kerosene in the house. The car came back and pulled on the 
right hand side above the house. Suber went out and talked to the 
fellow. I did not hear anything that  the man in the car said. Suber 
came back and said : ( 'That was the professor. Well, I have everything 
fixed. I have got everything going nicely; everything mill work out 
lorely. Professor has gone to see about getting the key from the 
janitor.' ) "  

The objection is made to that  part of the evidence included within the 
parentheses. occurring in the testimony of Cleveland Rice. 

Upon this indictment for conspiracy i t  may be conceded that  the State 
had made out a prima facie case by evidence other than that  objected to, 
which was. of course, incompetent to connect the appealing defendant 
with the crime. Kuhn 2.. 17ni fed S ta tes ,  26 F.  (2d) ,  463. I t  mas offered 
and admitted under the rule that once a pr ima  facie case has been estab- 
lished the acts and declarations of any one of the conspirators in the 
furtherance of the common design may be used in evidence against any 
of the others. 8. T .  Dale ,  218 N .  C., 625; 8. c. Lea ,  203 N .  C., 13, 27, 
164 S. E., 737; S. c.  Jackson,  82 N. C., 565. The limitation to acts and 
declarations in furtherance of the common design necessarily excludes 
evidence of acts or declarations made after the accomplishment or aban- 
donment of the common enterprise which were not within the res gestce. 
But eren within this period there are certain restrictions, sometimes 
referred to as exceptioi;s, which narrow the scope of the evidence which 
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may be admitted, since the acts and declarations of the conspirator made 
the subject of the evidence must necessarily relate to acts or declarations 
of a similar nature on the part of the coconspirator sought to be bound, 
when not made in his presence. 

Elliott on Eridence, 4th Volume, p. 206, section 2943 : "The rule as 
to the admission of acts and declarations of a coconspirator must not 
be misunderstood, and must not be extended beyond its legitimate limits. 
The  authorities go to the proposition that the actis or statements compe- 
tent to be proved must have been done or made in  the prosecution of the 
criminal conspiracy, or in the furtherance of the object or comnion 
design of the conspiracy. So it has been held thst  the adininsibility of 
the acts and declarations of a conspirator are proper only when they 
are either in themselves acts or accompany and ~ x p l a i n  acts for which 
the others are responsible; but that  they are not admissible when in the 
nature of narratives, descriptions, or subsequent c.onfessions." This we 
conceive to apply as a limitation upon the admission of eridence where 
the acts or declarations are made pending the cons~iracy ,  and not to refer 
to the well understood rule that  declarations of a narrative nature arc 
not admissible as against the coconspirator after ihe termination of the 
conspiracy. 

As sustaining the limitation thus set upon the stdmission of this kind 
of testimony, we find in Spies and others u. People, 122 Ill., 1, 12 S. E., 
565, 980 (the IIaymarket or Anarchists' Case) : ' * I t  is undoubtedly the 
law that, after a conspiracy is established, only thaw declarations of each 
member which are in furtherance of  the cornwort des ign can be intro- 
duced in evidence against the other members. Declarations that are 
merely narrative as to what has been done or will be done are incom- 
petent, and should not be ?dmitted except as against the defendant mak- 
ing them, or in whose presence they are made." 

We see in the testimony of Rice nothing mow than a seco~id-hand 
statement of the defendant Suber, constituting a narrative statenieilt as 
to what this defendant had gone to do. or, by inference would do. How- 
ever wide the practice has been, and must necessarily be, in making out 
it full picture of the conspiracy, we cannot accept this as within the rule. 
1-n this respect there was error and the defendant is entitled to a 

New trial. 
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.iRTIIUIt BUIiCHAJI Asn W. E. BURCHAJI, v. JlOLLIE (MRS. W. J.) 
BCIICHAAI. IRUIVI~UALLY A K D  AS ADMINISTRATRIX OF W. J. BURCHAaI; 
COLLIE DARSELL aNn DANIEL CREED. 

(Filed 26 Rlarch, 1941.) 

I .  wilis  a 33~- 
The will in this case is held to unequivocally express the intent of the 

testator that the whole of testator's property be put to the use of his 
widow during her lifetime or widowhood, without ally limitations upon 
the pnrlwhes. manner o r  extent of that use, so as to necessarily imply a 
power of disposition, although the ilistr~tmerit fails to so devise the prop- 
erty i l l  ilxsissitnis verbis .  

2. Wills 8 38a- 
h devise or bequest by implication should not be presumed except up011 

cogent rtaclsouing and in order to carry out the intent of the testator 
categorically appearing from the language used construed a s  a whole. 

APPEAL by plaintiffs f r o m  Rousseau ,  J., a t  September Term,  1940, of 
SURXY. Modified and affirmed. 

O f f i s  J .  R e y n o l d s ,  IVilson B a r b e r ,  a n d  H .  0. W o l t z  for p la in t i f i s ,  
appel lants .  

P a r k s  H a m p f o n  a n d  Fo lger  & Folger  for  d e f e n d a n t s ,  appellees.  
IT'. Jl. A l l e n  a d  H o k e  F .  H e n d e r s o n  for Col l ie  Darne l l ,  appel lee .  

SEAWELL, J. This  is a proceeding brought under  the Declaratory 
Judgnlent  Act to  determine the  rights of the parties with respect to  the 
will of W. J. Burcham, deceased. 

The  will is as follows : 

"Elkin. S. C., Feb. 22. 1928- 
"I make m y  will as  Folows- 
"Secion 1 to Elv in  Burcham I will one dollar- 

A r t h u r  Burcham I will one Dollar.  
Callie Darnel l  I will One Dollar- 

"Seeion two. 
"to Xollit. Burcham I will H e r  Supor t  As Long as She R e n ~ a i n s  m y  

widon  if She  maries then she is not to  have a n y  mor Suport  Froin m y  
Eqtate But if She  Does not M a r y  She  must  have a n y  th ing  She  W a n t s  
as long as 11r Lives. And S t a y  a n y  where She  wants  to. I want  Moll 
to Haw a good time as  Land  as  he Lives and  not Work  go Places and 
haye a good t ime the Remainder  of H e r  Life  if there is a n y  Surp lus  
Moneny Left af ter  the Death of Mollie i t  must  Bee P u t  in  a Safe  Place 
to  keep the property in  good shape. 
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"Secion Three- 
"After the Death of Xollie the Taxes and Insurance must Bee paid on 

the Property After that  y~ One Haf  of the R e m a i ~ d e r  Mus Bee Kept to 
keep the property in good Repair  each year and the other half bee 
divided as Folows Which mould Bee one Four th  to Callie Darnel1 One 
Fourth as long as she lires Dannie Ctreed One Fourth as Land as H e  
Lives 

"At the death of either i t  Will go in Seeion Four  and whcn the other 
Dies then then Theirs goes in Secion Four  

"Secion Four  
"After the Death of the Above is Dead I mill to Jonesville and 

Pleasanthill Semiteries. to Keep them up and to a Yonument to  P a p a  
(k Mothers Grave and if Jonesville move the church to the Scmitary to 
Help Build the New One. 

"W. J. Burcham (Seal)" 

The ulaintiffs contend that  the effect of this will is to create a trust 
estate out of which testator's wife and beneficiary shall receive support 
according to the terms of the will for her natural life, with condition 
that such support shall terminate upon her remarriage; that, therefore, 
regardless of the other provisions of the will, the plaintiffs have a fee 
simple estate by inheritance, subject to a charge upon the said estate for 
the support of Nollie Burcham, and subject to s ~ e h  valid distribution 
of the personal property as might be made under the will. 

The  defendants contend that, upon a proper interpretation of the 
will, Xollie Bnrcham is seized of a determinable fee in the whole prop- 
erty, subject to termination upon her remarriage, and that  the plaiiltiffa 
hare  no interest therein. On uerusal of the mill and consideiation of 
these contentions the trial judge entered a judgment favorable to the view 
taken by the defendants and plaintiffs appealed. 

The mail1 eontrover~y is over the construction of section 2 of the will: 
". . . to Xollie Burcham 1 will her Suport as Long as She Remains 
niy widow if She maries then she is not to have any mor Suport From 
my Estate But if She Does not Mary She must hare  any thing She 
Wants as long as he Lives. and Stay any where She  wants to. I want 
No11 to H a r e  a good time as Land as lie Lives and not Work go Places 
and have a good time the Remainder of Her  Life" . . . While the 
language used is "I will her support," this express on is so qualified by 
the accoinpallying expressions of the testator's desire as to lead to the 
inference that he intended the extire property to be used for the benefit 
of Mollie Burcham, if she so desired, and a t  her will and pleasure. This 
conviction is so strong that  we think it necessarily implics that  the 
trstator intended for her to hare  the disposition of 111e property for that 
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purpose during her natural life or widowhood. Reading the whole Will, 
we think it is reasonably clear that  the testator intended other bene- 
ficiaries named in the will to take only upon the condition that there 
might be property left undisposed of a t  the death of Xollie Burcham, 
or upon her remarriage, when power of disposition should cease. 

R h i l e  a devise or bequest by implication should not be presumed 
except upon cogent reasoning and where necessary to carry out the intent 
of the testator, the doctrine is well established in the law. S e r r  c. 

Girdwood ,  138 X. C., 4i3,  50 S. E., 552, 107 American State Reports, 
551; Ferrcznd 1 . .  Jones ,  37 N .  C., 633; ( ' h n r t e r  11. C h a r f e r ,  2 2  Hawaii, 
34, 38;  Bell v. Dukes, 158 Miss., 563, 130 S., 734; McCoury ' s  E x e o ~ t o r s  
c. Leek, 14  N. J .  Equity, 70. 

I n  this instance the sweeping expressions as to the uses to nhicli the 
property may be put strongly implies, as a necessity to such nse, the 
accompanying power of disposition. Ptrrkrr c. l'ootctl, 11 H. S. Cas., 
143, 161. "If a reading of the whole will produces a conviction that  the 
testator must necessarily have intended an  interest to be given which is 
not bequeathed by express and formal words, the court may supply the 
defect by implication, and so mould the language of the testator as to 
carry into effect, so f a r  as possible, the intention which it is of opinion 
that he has on the whole will sufficiently declared." 1 I'nderhill on 
Wills, section 463. 

I t  is generally held that a devise of the use, income, rents, profits, etc., 
of property, amounts to a devise of the property itself, and n ill pass the 
fee unlesq the will shows an intent to pass an estate of leqher duration. 
19  Jur. ,  11. 48.2, section 24, and note; rSc11u~ret1 1 % .  F(i119, 170  S. C., 
251, 87 S. E., 49. While here the use of the property has not been 
devised i n  ipsisairnis verbis,  we think the effect of the will and the inten- 
tion of the testator is: to put the ~rl iole property to the use of Mollie 
Burchan~  during her lifetime or widonhood vithout an? limitation upon 
the purposes, manner. or extent of that uae, in such a way as to neces- 
qarily irnply the power of disposition. 

The judgmcnt of the court below i, consistent n i t h  t11i.i ~ i e n .  but 
there is some inconsistency in designating the character of the estate 
taken by Mollie Burcham, qincr at one time it iq drclared to be a clrfeasi- 
hle fee and a t  anothrr an estate for life. 15itll pouer of dispoqition. I n  
that respect the judgment n1u.t be modifird to conforrti to this opinion. 

Modified and affirmed. 
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NANSIE  DAVIS R A R S E S  v. S E T T I E  AYCOCK; GLADYS AYCOCK H A R E  
A N D  HUSBAKD, ALBERT H A R E ;  W. A. LUC'AS AXD WIFE, MAMIE 
LUCAS : W, A. LUCAS, TRUSTEE; BRASCH BANKISG & T R U S T  COM- 
PASY.  TRUSTEE; F7. A. LUCAS, EXECT:TOR: BRANCH BANKISG & 
T R U S T  COMI'ASY, EXECUTOR; MARJORIE B A R S E S ;  E D  DAVIS A S D  

~VIFE, FLOSSIE E. DAVIS ; F R E D  DAVIS AND WIFE, RIATTIE DAVIS : 
TEIURJIAS DAVIS A N D  WIFE, B E R S I C E  DAVI S ;  LILLIAN BLALOCK 
A N D  IIusnann, PAUL C. BLALOCK; BESSIE  DAVIS D A S I E L ;  N E T T I E  
DAVIS B A R S E S ;  R E S A  DAVIS P E E D I X  A N D  HUSBAKD, C. B. P E E D I S  ; 
J O S E P H I S E  DAVIS SMITH A N D  HUSBAKII, BRAXTON S M I T H ;  
B E T T I E  DAVIS P E S S I S G T O N  A K D  HTXBASD. CASH PENNINGTOS:  
CAREY DAVIS CRAT17FORD A N D  HTSBAXD. W I L L  CRAWFORD:  
BERTHA DAVIS;  A S S I E  AYCOCK DASIEI,  A X D  H ~ S B A N D ,  RICHARD 
DASIEL,  A X D  AIAItGARET DAVIS. 

(Filed 26 Xarch, 1941.) 
1. Deeds  9 b 

Delirery of a deed is necessary to pass title, and to constitute delivery 
there nmst be a parting with the possession of the deed and with all 
power and control over it by the grantor, for the benefit of the grantee :it 
the time of delivery. 

2. Sam-Evidence held  insufficient t o  show del ivery  of deed. 
Evidence that the deed in question was placed by the grantor in his 

Bible on the dresser in his bedroom, that he told the witness, the daughter 
of the grantee, where he was putting the deed and to tell the grantee 
where it was and to have it  recorded, but that this message was unde- 
livered and that the deed remained in the Bible :and never came into the 
possession of the grantee or anyone for her, i s  h t l d  insufficient to show a 
delivery necessary to complete the conveyance. 

3. Los t  o r  Destroyed I n s t r u m e n t s  99 1, 3- 
In an action to estnbliqh a lost deed the burlen is upon plaintiff to 

show delivery necessary to complete the conveyance, and upon failure of 
evidence of delivery, tlrfendant's motion to nonbuit hhonltl have been 
allowed. 

APPEAL by defendants f rom C'arr, J., a t  October Term,  1940, of 
WAYKE. Reversed. 

Action to set u p  a lost deed. Issues were submitted to the j u r y  and 
answered in favor  of the plaintiff. F r o m  judgment on the verdict 
defendants appealed. 

Paul B. E d m u n d s o n  f o r  p la in t i f f ,  appel ler .  
F i n c h ,  R a n d  & Fir~c l i  uitd TIT .  -4, Dees for  defenc'rcnts, crppellnnts. 

DEVIX, J. T h e  only question raised by this appeal  relates to  the 
delivery of the  deed. T h e  defendants concede t h a t  there was cridence 
of the execution and acknowledgment of the  deed by the grantor ,  but 
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deny that  there was sufficient evidence of delivery to operate as a transfer 
of the legal title to the plaintiff. The deed was lost and never recorded. 
Defendants' only exception is to the denial of their motion for judgment 
of nonsuit. 

The material facts were these: I n  1937, the grantor, J. T. Aycock, 
had his attorney prepare two deeds, one to J. T. Aycock for the land. in 
question from Mewborn, Trustee (which was duly executed), and the 
other from J. T. Aycock and wife to the plaintiff, who was his niece. 
J. T. Aycock died Ju ly  1, 1939. Three or four months prior to his death 
he and his wife acknowledged the execution of a deed, presumably that  
to the plaintiff, before a notary public. Marjorie Barnes, daughter of 
the ~'laintiff, testified as follows: "About two weeks before he ( J .  T. 
Aycock) died, he showed me two deeds. H e  said, 'Marjorie, one is one 
I got for the Calvin Aycock place, and the other one is the one I have 
made to your mother, and I am putting them in the Bible, and I want 
you to be sure and remember where they are, and tell her to have them 
recorded.' I saw him put these two in the Bible. Q. Did he give the 
Bible to you or did he put it away himself? A. No, the Bible stayed 
on the d r e s ~ e r  ever since I could remember, never was moved unless 
someone was reading it. Q. I s  that where he left it  after he put the 
deeds in i t ?  A. Yes, sir. Q. You didn't take hold of the Bible? A. 
So."  There was no evidence that  Marjorie Barnes told the plaintiff of 
her eon~ersation with the grantor, or that  plaintiff ever saw or had 
po~"es ion  of the deed. There was evidence that another witness saw 
the two deeds in the Bible four or five days before his death. At that  
time 11e was sick and unable to get up. H e  was paralyzed immediately 
preceding his death. There was other evidence that J. T.  ,Iycock had 
rxpres~ed his intention of giving the land to the plaintiff and had per- 
mitted her to have control of it. .\fter the death of J. T. Aycock the 
decd from Memborn, 'I'rustee, was found in the Bible, but the deed to the 
plaintiff was not there and mas never found. 

It is elementary that in order to effectuate the present transfer of the 
legal title to land there must be an instrument in writing. to that effect, 
signed, sealed. and delivered. I n  this case there was evidence that  the 
i n ~ u i n e n t  under which plaintiff claims was written in proper form, and 
that it was signed. and presumably sealed, by the grantor. There was 
evidence of his intention to convey the land to the plaintiff. R a s  there 
a constructive deliwry of the deed so as to vest the title in the plaintiff? 

I n  the leading case of Tarlton P .  Grigqs, 131 N .  C.. 216, 42 S .  E., 591, 
it was said:  "There must be an intention of the grantor to pass the deed 
from hic poeqe=sion and beyond his control, and he must actually do so 
u i th  i n t ~ n t  that it shall be taken by the grantee or by someone for him. 
Both t l ~ c  intent and act are necessary to a valid delivery." Said Daniel, 
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J. ,  in  B c e l i l ~ r n  2.. X u u l l s b y ,  29 S. C., 505 : ('The delivery of a deed, a 
t ransn~uti l t ioi i  of the  posses~ion, ib a n  essential ccwrnony to the conlplete 
execution of it." 

T h i s  rule  Lac been stvadily atlllered to  by tlii. Court.  l'c t r y  c. 
ITacX-l~cy, 142 S. C., 368, 55 S. E., 250 ; F o ~ ~ l ~ r t l c  r .  H U H / ,  140 X. C., 358, 
63 S. E., 83 ; (:crylord I.. (;/c?j/ord, 150 S. C., 222, 63 S. E., 1025 ; U o t ~ / n l )  
1 . .  1\'illrll, 152 S. ('., 317, 69 S. E., 2.22; 1\'cwc5cr 1 .  1l7cccrc.r, 159 S. ('., 
18, 74 S. K., 610;  ~ ' u r r o l l  t s ,  A\'~tc;lh, 16;; X. ('., 204, 99 S. X u ,  497;  
Ilucho~l~rrr I .  L'lurX, 164 S. C'., 56, SO S. I.:., 421 ; E'oy  I.. S I ~ l ) h c t c c ,  168 
S .  C'., 438, b-k S. E., 758;  Lrc  I.. I'trrh.c'r, 171  S. ('., 144, So S. E., 219;  
(f i l lc, ipic 1.. C;illespie, 1 S i  S. ('.. 40, 120 S. E., h 4 d ;  Il'hot~to.3 1 % .  ( ' o t ~ y ~ r , \ ,  
1 9 s  S. C'.. 229. 151 S. E., 270;  I I I ~ .  ( ' 0 .  1 , .  ('orrlorc, 205 S. ('., 723, 132 
S. E., 496. 

I11 the  labt cape in  ~ h i c l ~  tlli- cluc~.tioi~ \ \ a s  considered, 1 t 1 . t .  ( ' ( 1 .  I.. 
Cordon ,  ~ t lprcr ,  C'lrrrX~sot~, .I., spcsking f o r  the Court ,  quoted f r o m  (l i l lcs- 
pic> c. Gillespie,  ,itepro, as follows: "Both tlie delivery of tlie instrument  
and the  i n t m t i o n  to d c l i w r  it  a r e  neceqsary to  a t ransmutat ion of title." 
T o  the iaillc effrct i i  tllc l~oltlirig i n  the rccent c a w  of 0rr1 . j  I - .  Ti'hipplr,  
224 Iowa,  1187. 

T h e  effect of thcw tlwisions is to establi41 the rule tha t  to  constitute. 
del i rery t h w e  mu.t be a par t ing  x i t h  t h e  1 ) o s i e 4 0 n  of the  deed and  with 
all ~ ~ I W I -  silt1 co l~ t ro l  over i t  by the gran tor  f o r  tl e br l~cfi t  of the  g r a n t w  
a t  the t ime of delivery. I 'kil l ips I . .  Ilotrslott, 50 S. C'., 3 0 2 ;  T n t c  c. 
Il'ute, 21 S.  (I., 2 2 ;  I?obOin~ r .  I!cr.wo~, 120 S. C., 79, 26 S. E., 807. T o  
constitutr delivery the I)aper. rnupt be 1)ut out of l )o \~ess ion  of thc ~ n a k c r .  
Uall 1 . .  I$nrris, 40 N. C'., 303. 

Applying these principles of la\\  to  the facts  appear ing  in the record 
here, wc reach tlie conclusion that  the  evidence fai l?  to  show delivery. 
T h e  deed was placed by thc gran tor  i n  his Bible> on the dresser i n  his 
bedroom. H e  told the witness, wl~osc. testimony vonstitutes the  iolr  evi- 
dence on the point,  where he was put t ing the deed, and to tell thc plaintiff 
where i t  was and to have i t  rwordcd.  T h i s  nlciwge \\as undelireretl. 
T h e  deed never came into thc posws4on of the 1)laintiff or anyoiic fo r  
her. I t  remained in the grantor 's own rect>ptacl(> ant1 under  his control. 
There  TI as a fa i lu re  t o  <how a l )ar t ing with tlw p o ~ ~ c w i o n  of the deed 
by the grantor ,  or v i t h  all ~ ) o \ \ c r  an11 control o \ e r  it, so a? to  operate 
:IS a de l iwry ,  n f ~ e ~ 6 a r y  to complctr the collveyanccl. T h e  burden Jvns 
on the plaintiff to  show dclivcry. I t  n.:~? w i d  i~ t h r  case of , l l oor~  7%. 

( 'o l l ins ,  15 S. C'., 3%:  " T h r  \\ortls (spoken I,y the gran tor )  must 
amount  to a n  authori ty  o r  1ict~n.c. in  t h r  peryon addresse(1, to  take p s e s -  
sion of the deed, and a reception of the i n s t r ~ ~ n i e n t  by the Iwrson ~1)okcn  
unto muqt follow the speaking of the words." 
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I n  the  case of Erbatlz 1 . .  Rraum, 188 Wis., 312. cited by the  plaintiff, 
there a re  expressions tending to support  the view t h a t  whether a deed 
has been delivered is a question of intention merely, and  tha t ,  if a n  
intention appears  tha t  i t  shall be legally operative, there would be a suffi- 
cient delivery. This  is not i n  accord with the decisions i n  this  jurisdic- 
tion. And,  upon a n  examination of the facts  in  the IVisconsin case, it  
will be noted tha t  there the deed was signed and acknowledged by the 
gran tor  and  placed in a n  eiivelope i n  his box in the bank. O n  the 
envelope was wri t ten by the grantor ,  "This belongs to  Mrs. J o h n  Brauer  
and  Roman Brauer .  S h e  must open it." T h e  Cour t  held this did not 
constitute a delivery and the  deed was set aside. I n  129 A. L. R., 11. 
will be found collected annotations of numerous decisions on this point. 

Defendant's motion f o r  judgment of nonsuit,  on the ground t h a t  there 
mas n o  evidence of delivery sufficient to war ran t  s u b m i ~ s i o n  of the cabe 
to the jury, should 11a1-e been allowed. 

T h e  judgment of the Superior  Cour t  must  be 
Reversed. 

(Filed 26 Narch, 1011. I 
1. Wills § 33g- 

Testator provided that after tlie termination of his widow's life estate 
his land slloultl be divided in equal parts for allotment to his children 
and grt~ntlchildren. and devised "to my son Hnfham or his children one 
*hare." H e l d :  The son named takes the fee. tlie gift to tlie son's children 
being u substituted gift to tali? effect only in the event that the son mmed 
diould predecease the testator. 

2. Wills 9 33a- 
.I devise of real estate will be eonstruetl to be i n  fee simple uniless an 

intention to convey a11 estate of less dignity pliainly appears from the 
1;111guage of the tle,viw or from some other pilrt of the will. C. S.. 416'2, 

3. Same- 
AII mirestricted devise of property carries the fee. 

An expression following the devise of land in fee that it  "is not to be 
conveyed out of the family" is void if it be consideretl a restraint on 
nlie~iution, and i.: ecln:illy ineffectual if regarded merely as  an espreesio~i 
of desire on the lmrt of the testator. 

APPEAL by defendant f rom Simocks,  J., in Chambers  a t  Fayetteville. 
22 November. 1940. F r o m  BERTIE. 
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Controversy without action, submitted on a n  agreed i t a t e n ~ c n t  of fact?. 
P la in t i f f  being under  contract to convey to the  tlefe~lclant a 607-acre 

t ract  of land. known a, "Tract  S o .  S ix  ( 6 )  of ihe .\. W. E a r l y  Estatcl 
Lands," duly executed and tentleretl deed suficient i n  f o r n ~  to invcst the  
defendant wit11 a fee-siruplc titlv ti) thc ~ ~ r o p c ~ r t y .  and ( I ~ w ~ a n d t ~ t I  I ~ a y m e n t  
of tllc p u w h a w  prior :I* agrcwl. h l ~ t  the defcnclant tlec.linrd to accept the 
deed and I - E ~ U S ~ ~  to makc p a y r c w t  of t h r  ~)urch:~.e  p r i w  ~ I I  the gronntl 
tha t  the tit le offrrtd i.c tlcfectivcfi. 

T h e  court I j e i ~ ~ g  of opinion t h ~ t  1111o11 t 1 1 ~  fact? agrwd.  thr. d w l  
tendcrrtl \va? .ufieitwt to c o ~ ~ v e y  M fee s i rnph~ titlc to the lo( t i \  t n  q u o ,  
gave judgment fo r  tllc  lain in tiff. ~ I W I I I  whivh thc defcntlant appeals. 
assigning error .  

STA( P, ('. J .  On t l ~ c  hearing, the quwtion in tliffrreuvc \\a. III:I& to  
t u r n  on the c+onbtruction of a c l r t l ~ i ~  in t h r  n ill o f  . \ b n c ~  n'. Ra1-1y. Iatr3 
of R r r t i e  County,  thiq Stntt.1. 

The  testator ~ ~ r o v i d e r l  that  n f t w  the d c a t l ~  of },is wife and rllc falling 
I I I  of her  life wtatc .  his lands shoultl b~ divided "into eight equal tlivi- 
 ion^" and allotted to  his children and grandchildren in q u a 1  .hart>-. 
that  i*  : . . . "to I I I ~  son 3Tuflla111 or  his c.hildrcn onc &are." 

I-ntlcr the allotrncnt 111ad(8 p t ~ r s u a n t  to the  tc-tator's direction., follou- 
ing the death of tlw life tenant ,  the plaintiff, who  is r le~ignated a- 
H u f h a m  i n  his father 's will, was assigned "True S o .  S ix  ( 6 ) , "  the lot 
llcrc i n  controversy. Divisional d red i  or c ~ r o i s - c o r i v t ~ y a ~ ~ ( ~ r ~  \i(w also 
rxecuted by the several dcrisees. 

.\t the  time the will wa* made and a t  the deb t h  of thc* twtator .  the 
plaintiff, R u f h a n l  W. Ear ly ,  had two living children, and I I C  no\+ 11:r. 
four  living c h i l d r r ~ ~ .  

I t  is  the  contrntion of thca plaintiff tha t  he i i  the owner 111 f tv  of 
" T r s r t  30. S i x  ( 6 )  of the -1. W. E a r l y  Es ta te  T,antli" by virtue of thc~ 
cliviqion made puriunnt  to h i i  fathc~r's will and thc tliviiional o r  cro.\- 
tleetlq executed 1)y the  rcspevtivc tlcviwe.. 

T h e  plaintiff's c o ~ ~ t c ~ ~ t i o n  ~ ~ r ~ v a i l e d  in thc~ r ~ u r t  h~ lon- ,  and we approvr .  
7 'n tr  I ! .  Amos,  l!)i S. C'., 159, 147 S. E:., 809. T h e  tlpvise i~ "to nly ion 
ITnfham," with ti s u h s t i t ~ t ~ d  gif t  to  "his children" i n  the event H l l f l ~ a r n  
-hould pretlewase the testator. 111 other wordi,  thtl q~ibstitution i. in  
p rwprc t  of,  and with a view t o  guard ing  a g a i n ~ t ,  w fai lure  of the (1cvi.c 
by 1apw. 1 J a r m a n  on Wills, 612 ;  1:rntlrr I , .  R r n d r r ,  226 P a .  St . ,  607. 
7,; .\tl.. 559, 134 A. S. R., 1089. 'I'hr devisr. " t o  Hufhanl  or his chi]- 
dren" niennc: that  H u f h a ~ n  will tiikct if he s n r v i \ r  the te.tator. : ~ n d .  if 



E. C.] SPRING TERM, 1941. 365 

not, hi. cliiltlrcn will take. R e a d 3  L'. Iircl.r.iley, 1 4  Nich. ,  325 ;  I I r c r ~ f r r  
L'. TT'rtl\orr, 12  ('al., 363. See I17htt lcy 1 % .  . l r e n s o n ,  crnfe,  121.  

It i- l~lo\ idecl  by C. S.. 4162, tha t  when real estate is t l c~ i -ed  to a n y  
person. the  wrrle shall be held and constrl~etl a tierise in  fee 4rnl)le. 
unle\* - u c l ~  t l c ~ i w  shall,  i n  plain and expre..; language ~ h o \ \ .  or it  illall 
be p l a i n l ~  intended by the vi l l .  o r  some par t  tllerrof. tha t  the testator 
intentlfd to  con\r?. a n  e,tate of 1e.h dignity. J o l l e y  1.. II trrnphrce, ,  204 
N. C'.. fj72. 167 S. x., 4 1 7 ;  I I L ~ I ~ ~ ~ I ~ \ I ) ~ I  I .  l ' o i l e r  CO., 200 S. (2.. 443, 
115 S. E.. 425;  L l n c b e l y ~ r  1 .  Y l r c l l ~ p \ ,  198 S .  C., 661, 1 5 3  S. E., 1 1 8 ;  
~ ~ T ( l S ~ l / ~ l l / / !  1 .  f ~ ~ ~ ~ ~ ~ ~ > l ~ / t f ,  1$)5 S. ('., 624. 143 S. E., 210;  1 < 1 ~ r b r ~  1 .  

Y ' ~ ~ O ~ ~ I ~ ) A I J / I .  ]!I4 S. ('., 411, 139 S. J:., 835; (?orroll 1, .  I I r r r l n g ,  1'50 
S. ('., 369. 104  S. E., b92 ;  I f o / f  1.. I l o / / ,  I14 S. C'., 242, 18 S. E., 967. 

,111 u l~~c . s t r i c ted  devise of real I ~ r o p r r t y  ra r r ie i  the fee. I I e c f n ~ r  i s .  

l ' h o r t i t o n ,  216 N. C.. 702, 6 S. X. ( d d ) ,  306. 
T h e  te.tetor expresied a wish or desire i n  item 6 of hi, will tha t  his 

l~orne  antl f a r m  s l~ould  bc antl remain thtx property of his children, grand-  
cbhildrcn and their  children and so oil, "and is not to be conreyed out of 
the family." I f  this  bc rcgartlctl a. a re.traint on alienation it  iq void, 
11'iIl~u,ns I , .  ,llc.Phrrson, 216 3. C., 563, 5 S. 3:. (Btl), 830, and if merely 
the espreaiion of a desire on tht. 1)art of the trytator, i t  is likenist. in-  
cffrctual. Brooks 1 % .  Gritfin, 177 N. ('., 7, 9'7 S. E., 730. 

O n  the fact6 a -  p rcvntcd ,  the jutlgnlcnt appear5 to be correct. 
A\firmed. 

( Filed 26 hlarch, 1041. ) 

1. Larceny 9 7-Evidence of defendant's guilt of larceny held sulfirient. 
Evidencse that sacks of cotton seed tlis;lppc:tr~~tl from the ginhonse of 

t]l(. proscw~ting. witucss from time to time for :I period of several weeks, 
th ; t t  (luring this period clefcndant from time to time sold sacks of cotton 
ctsc.tl  to :I third person. ant1 that the prosccnting wit~ress identified four 
of the s;~clis of cotton secd which tlefentit~nt hnd sold 11s belonging to  
him. i . ~  hrs7d silfficient to Ilt. ~tlbl l l i t t~~t l  to the jnry on the ql~cstion of 
tlrfentl;r~~t's guilt of Inrceily. 
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3. Larceny 8 & 
The evidence tentled to show the larceny of saclcs of cotton seed from 

t l l ~  gitihon~e of the 1)rosecnting witnew over period of sewr1i1 weekh. 
H c l d :  Inexactness or wont of definiteness in the instruction of the court 
ns to the dates the sacks were stolen does not entitle defendant to a new 
trial, the exact dater not l)eing regarded as  capitally important. 

4. Same- 
In a 1)rosec~tion for larcel~y. ail rsception to the court's instruction to 

find the defend:mt guiltr i f  the jury was sati5firtl beyond a reasonable 
tlont)t that defendant hail taken or stolen the articles in question, on the 
ground that  the court failed to  define "taken and stolen," is untellable 
wliell the record discloses that the court had pleviondy charged the jury 
the constituent elements of larceny. 

5. Clsiminal Law 5 53h- 
The charge is to be considered cmtextually. 

APPEAL by defendant  f r o m  R u r g ~ o y n ,  Special ~ ' u d g c ,  a t  J a n u a r y  Term,  
1941, of HARNETT. 

Cr imina l  prosecution tried upon indictment charging the  defendant, 
in  three counts, (1) with breaking and enter ing a ginhouse, ( 2 )  with 
the  larceny of 84 bushels of cotton seed, of the value of th i r ty  dollars, 
the property of one H e n r y  Elliott ,  and ( 3 )  will1 receiving said cotton 
seed, knowing them to have been fclvniously stolen or taken i n  violation 
of C. S., 4250. 

I t  is i n  evidence tha t  H e n r y  Ell iot t  had a quant i ty  of cotton seed i n  
sacks stored i n  his  ginhouse. Tlle sacks wew fastened or  tied with 
wires. They  began to disappear  on 23 S o v e m b ? ~ ,  1040, and continued 
to disappear  f rom t ime to t ime unt i l  1 3  December, 1940, when all  were 
gone. 

O n  the morning of 1 6  December, 1940, El l iot t  saw f o u r  sacks of seed 
which had been taken f rom his g i n  a t  Casper  Tart ' s  gin. T a r t  testified 
t h a t  he purchased the  sacks ful l  of seed f r o m  t,ie defendant. I I e  also 
testified t h a t  he  had  bought cotton seed f rom tke defendant on several 
occasions dur ing  the t ime Elliott's sacks were disappearing. Checks 
showing payments to  Wil l iams by T a r t  coverin,; these purchases were 
offered in  evidence, and endorsements by R i l l i a m s  du ly  identified. 

T h e  defendant interposed a demurrer  to  the evidence, which was over- 
ruled. Exception. T h e  case was thereupon submitted to the ju ry  on 
the  State's evidence, the  defendant offering none. 

Verd ic t :  "Guilty of larceny of goods of the value of less than  twenty 
dollars." 

Judgment  : X i n e  months on the  roads. 
T h e  defendant appeals,  assigning errors. 
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STACY, C. ,J. The record diicloses that Elliott's cotton seed began to 
disappear from his ginhouse on 23 Korrmber and continued to tlisappeal. 
from time to time for sewral  weeks thereafter. Ta r t  made a number 
of purchases of cotton seed from the defendant during this period. 
Elliott identified four of the sacks of seed which the defendant sold to 
Tar t  a.; belonging to him. This is some eridence tending to connect the 
defcntlnnt with the theft and permitting the inference that he partici- 
pated therein as a principal. 8. v. Il ' i l l inms, 187 hr. C., 492, 122 S. E., 
13;  5'. P .  H,rllen. 133 N. C., 656, 45 S. E., 513; S. 2.. X c K n e ,  120 S. C., 
608, 27 S. E., 78. 

I t  is very generally held that  the recent possession of stolen property 
is a circiin~stance tending to show the larceny thereof by the possessor 
(8. 7'. Rest, 202 S. C., 9, 161 S. E., 5351, or that  it raises a presumption 
of fact (8 .  2 . .  Anderson, 162 N. C., 571, 77 S. E., 238), or a presumption 
of law (S. 2> .  O T C I Z ~ ,  72 K. C., 482) of such guilt. 8. r .  Jones, 20 
S. C., 120;  8. 1 . .  l ' tc~ner,  65 N. C., 592; S. v. Pafferson, 78 S. C., 470; 
S. 1 % .  Right,\, 82 N. C., 675. The case put by Hale, where a horse thief 
was piirsucd, finding himself pressed, got down, desiring a man in the 
road to hold his horse till he returned, and the innocent man mas taken 
with the horse, illustrates the necessity of using caution in convictions 
foundcd on presumptire eridence. S. 2'. Ada~ns ,  2 N. C., 463. See 
S. zl. Cannon. 218 S. C., 466. This was explained to the jury, the court 
stating that  the strength of the presumption would depend upon the 
circumstance.; of the case and the length of time intervening between the 
larceny of the goods and their discovery in the possession of the defend- 
ant. "Ordinarily, it  is stronger or weaker in proportion to the period 
interwning between the stealing and the finding in possession of the 
accused; and after the lapse of a considerable time before a possession is 
hhown in the accused, the l n w  does not infer his guilt, but leaves that 
question to the jury under the consideration of all the circumstances"- 
.Ishe, d., in S. v. Ri,ghfs, *wpm. 

The following excerpt from thc charge also forms the bask of one of 
defendant's exceptiro assignments of e r ror :  "If you are satisfied from 
the testimony and bcyond a reasonable doubt that  the seed found by 
Elliott in the possession of Ta r t  were in fact the seed of Elliott, and that 
they were taken and <tole11 by the defendant from his gin on or about 
the 12th or 10th day of December, whichever date it was, it  would 
become your duty to find the defendant guilty." 
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The defendant objects to this instruction on the ground (1 )  that  the 
dates specified therein are not supported by the evidence, and ( 2 )  that 
i t  fails to define what is meant by "taken and stolen." The exact dates 
are not regarded as capitally important, S .  z.. O w r c a s h ,  182 IS. C., 889, 
109 S. E., 626; AS. v. P a t e ,  121 N. C., 659, 28 S. E., 354; and the court 
had previously given the jury the constituent elements of larceny. S. L.. 

N a r f i n ,  82 N. C., 672. The charge is to be considered contextually. 
8. v. Lee ,  192 N. C., 225, 134 S. E., 458. The exception is not sustained. 

The trial of the case is apparently accordant w. th  the decisions on the 
subject. N o  sufficient reason has been discovered for disturbing the 
result. Hence, the verdict and judgment will be upheld. 

N o  error. 

RENA W A R R E S  v. P I L O T  L I I W  I S S C R A S C E  C O M P A S T .  

(Filed 26 March, 1041.) 

Appeal and Error 49a- 
When the evidence upon the subsequent hearing is substantially the 

same as that considered upon the former appeal, :L peremptory instruction 
given in accord with the opinion in the former appeal will not be held 
for error. 

I)EVIS, J., dissents for the reasons stated in former appeal. 
CLARKSOX and SEAWELL, JJ., concur in dissent. 

. \PPEAL by plaintiff from H a m i l t o n ,  Speciul  J u d g e ,  at  Kovember 
Term, 1940, of PITT. AErmed. 

Civil action to recover on double indemnity prclvision of a life insur- 
ance policy. 

From judgment on verdict for defendant plaintiff appeals. 

Smith, W h a r f o n  & H u d g i n s  and J .  B. J a m e s  for d e f e n d a n t ,  appeller.  
.-L lhion Dunn foi- p laint i , f ,  appel lant .  

PER CURIAM. This is the fourth appeal in this c*a.e. Former appeals 
are reported in 212 N. C., 354, 193 S. E., 293; 215 N. C.. 402, 2 S. E. 
(2d) ,  1 7 ;  and 217 N. C., 705, 9 S. E.  (2d) ,  47!), where the material 
facts are set forth. 

The substantive evidence tending to show the circumstances under 
which decea~ed met his death offered in the trial below is sut)stantially 
the same as that  appearing in the record on the last appeal. There is no 
material variance. This evidence, considered in the light most favorable 
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to  the  plaintiff, tends to  show t h a t  the  deceased suffered death as  a 
result of a gunshot wound intentionally inflicted by another. I f  believed 
and accepted by  the  jury, when considered i n  connection with such evi- 
dence as tendered to contradict the  same and to impeach the  witness, it 
was such as  to require a finding favorable t o  the  defendant. T h e  per- 
emptory instruction given was i n  accord with the opinion i n  the former 
appeal  reported i n  217 N. C., 705, 9 S. E. (2d) ,  4'79. 

I n  the judgment below there is 
S o  error. 

DEVIN, J., dissents fo r  the reasons stated i n  former appeal.  

CLARKSON and SEAWELL, JJ., concur i n  dissent. 

FRAS('1S A .  ( ' O D T  v. G E O R G E  I.  I IOVEY.  

(b'iled 9 April, 1941.1 

1. Pleadings 9 23- 
A t f em~~rre r  to an i~ffirmative defense wtis w ~ t n i n e d  on the former 

nppenl. Thereafter tlt~fendant moved in the trial court to be allowed to 
amcwl. Bcltl: The motion to be allowed to nmcnd the answer was ad- 
tlrersrd to the discretion of the trial court. 

2. Appeal and Er ror  g 85%- 
A discretionary ruling of the Superior Conrt is not reviewable on appeal 

11111rss it c.learl;v appears that there has hren an abwe of the discretionary 
po~vc'r. ant1 tlefentln~tt's esccpfion to a discretionary rnling of the trial 
court in the present case cannot be sustained. 

8. Pleadings 9 
Plaintiff appealed from the order of the clerk allowing defendant's 

motion to he allowed to amend answer after judgment sustaining de- 
murrer to an affirmative defense set up thrrein had heen affirmed on 
t~~)pcwl. Held: Upon appeal to the judge, the fact that the clerk had ruled 
on the motion, in vacation. in no way limits the discretion of the Superior 
('onrt. brlt the conrt has the power to consider the motion d e  woco in the 
exercise of its sound discretion. 

4. Courts § 2c- 
T*poli appeal from the rnlingq of the clerk. in varation, upon procedural 

 notions in pending civil actions. C. S., 403, the jurisdiction of the Superior 
('ourt is not derivative but the judge hears the matter de noco. 

3. !%me--Defendant held to  have waived any irregularity in procedure for 
hearing appeal f rom clerk bx appearing and arguing appeal without 
objection. 

Where an appeal from an order of the clcrli is noted at the time and is 
llcartl wi t l~o~i t  ol)jcction at  the term of the Superior Court beginning two 
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t l i ~ . \ - ~  thereafter, but npon failure of the judge to decide the appeal before 
leaving the district, is placed on the calendar and reached the becond term 
following. a t  which time without objection the parties appear nnd argue 
the matter before the presiding judge. m y  irregularity in procedure is 
waivtltl, and tlefend:~nt's contention that the appeal from the clerk should 
lii~ve been disn~iwed for fai111re to coniplg with C. S., 63.5, is l~ntenable. 

6. Trial 1- 

Tlw fact t l ~ n t  the conrt's order setting an appeal from the clerk for 
hearing ih mntle ont of the term, is immaterial when the parties volun- 
tnrilg appear 011 the date set, and full opportunity is afforded the pnrties 
to present their cause. 

7.  Courts a I b W h e n  matters  atfecting jurisdiction a r e  brought to  court's 
attention, it  must determinr  jurisdictional question before rendering 
Anal judgment. 

In this action l~pon n judgment of c~nolher state, defcndant sought leave 
to amend to allege thnt the judgment sned on by plaintiff was based upon 
a gambling contract denounced by C. S., 2144, nntl contended that by pro- 
vision of the statute the court mas without jurisdiction of the nction. 
H c l d :  Even thongh the Superior Comt has the power in its discretion to 
deny the motion to be allowed to nmend. yet the facts alleged in the pro- 
posed amendment are  in the nnture of il plea to )-he jurisdiction, and the 
c*oluT cannot render final j~idgment until i t  has determined snch plea. 

8. Courts 8 la- 
Jurisdiction of a court cannot bc confcrrctl by fa~ilnre of defendant to  

properly plead to the jarisdiction. 

9. .Judgments 40: Constitutional Law a ?;*- 

The provision of the Federal Constitution, .1rF. IV,  sec. 1, that each 
state give full faith nnd credit to the judicial prc~ceetlings of every other 
state does not prevent a state from withdraminp the jurisdiction of its 
ponrts from :In a~ction to cwforc'e a judgment rcndcred in another statc 
when it is made to nppenr clearly that the juclpncnt WAS awarded on 
trnnsactions forbidden by the public policy or statnte of the state. 

10. Same: Contracts 3 'id-In action on foreign judlgment, defense tha t  it  
was based on gaming contract may not be asserted when such defensch 
is concluded by the  judgmcnt sued on. 

This action w i ~ s  instituted 011 a judgment of the s t a t e  of Xe.w Tork. 
Ihfentlant sought to nnicntl i ts ansn7cr to allege that the judgment nu\ 
lrasetl on n giiming c o n t r a ~ t  proscribed by C. S., 2\44, nnd contended that 
by provision of the statnte our Conrt was without jurisdiction of the 
:iction. I l r l d :  Under the provisions of the fnll fakh and credit clause of 
the Federal Constitution, Art. IV, sec. 1, our courts are precluded from 
determining thr  clnestion of the validity of the contract if that question 
\vw or should have l w n  presented as  a defense in the original nction iutd 
the tlefendnnt ib ~ r e c ~ l n t l t ~ l  I)$ the judgment *ncd on from asserting suc.11 
tlvfense in t h i ~  juristlivti~n. sin('e in snch inhtilnte the judgment of tht) 
State of New Y~orlc is conclusive here while it  st:intls nnrererwtl in t h ~  
court where rendereil, but if such clefenre was not vonsidered or concludetl 
i l l  the Sew York court snch drfense is arnilahle to defendant in plaintiff's 
action on the judgn~cnt. 
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11. Contracts § 'id- 
Under New Torli law, a wagering contract under which profit or loss to 

the parties is to be determined by the market quotations of stocks or 
commodities, witliolit i ~ ~ t e r ~ d i ~ l g  a borta fit?(,  yi~rc~hnse or sale of same. is 
illegal. 

12. Appeal and Error § 4 G C a u s e  remanded for detcrnlination of jurisdic- 
tional question presented by proposed amendment to answer'. 

In this action on a judgment of the State of Sew York, defendaut moved 
for lcave to amend his answer to allege that the jndgment was baaed 011 a 
gamlng contract, and that therefore our Court was without jurisdictiou 
of tlie action. The trial court, in its discretion, clenied the motion to 
amend, and, there being no ~ a l i d  defense set up ill the m i w e r  as  cm~stl- 
tuted. entered jnclgnient on the pleadings. Hclt l :  The denial of the motion 
to anlend is affirmed, but the canbe is remanded in order that the court 
find facts determinative of whether the qneation of the invalidity of the 
contract was concluded by the New York jutlgment, and if not. wlit~thrr 
the contract constituting the basis of thc1 jutlgrnenl is one condernnc'd bg 
C. S.. "44, since thr  court can~iot rrnder final judgment until i t  has deter- 
nlined the jnrisdictional clueation. 

APPEAL by defendant f rom Pl~i l l ips ,  J.,  a t  November Term, 1940, of 
CALDWELL. E r r o r  and remanded. 

T h i s  was a n  action upon a judgment rendered i n  the S ta te  of Xew 
York.  T h e  case was here a t  F a l l  Term,  1939, reported i n  216 PI'. C., 
391, 5 S. E. (2d) ,  165, and again a t  S p r i n g  Term,  19.20, reported i n  
217 N. C., 407, S S. E. ( 2 d ) ,  479. O n  the first appeal  the Court  con- 
sidered plaintiff's demurrer  to  the answer, wherein i t  was attempted to 
set u p  as  a n  affirmative defense tha t  tlie transaction upon which the 
Xew York  judgment was founded was a gambling contract prohibited 
by C. S., 2144. I t  was held t h a t  the answer did not set u p  sufficient 
facts  t o  constitute a valid defense on t h a t  ground. T h e  demurrer  was 
sustained, with r ight  to  defendant to move for  leave to amend in accord- 
ance with tlie statute. Other  matters  per taining to the pleadings, not 
now pertinent,  were disposed of by the opinion on t h a t  appeal.  The 
second appeal  Tvas f rom the denial,  as a matter  of law, of the nlotion to 
amend, on the  ground tha t  the  motion had not beell made i n  time. I t  
was held here t h a t  the Superior  C'ourt had power to enter tain the 
motion, and t h a t  the refueal to  d o  so as a mat te r  of law was error .  

Thereafter  motion was made before the clerk fo r  leave to file a n  . 
amendment to  the answer. T h e  motion was allowed by the  clerk and the 
plaintiff excepted and appealed to the judge. The  mat te r  finally came 
on for  hearing a t  the November T e r m  of the Superior  Cour t  of the 
county before J u d g e  Phillips, who, a f te r  hearing the arguments  of coun- 
sel fo r  plaintiff and  defendant, and being of opinion t h a t  i t  ~vould  not 
be i n  the fur therance of justice to  allow the proposed amendment, i n  his 
discretion, denied the defendant's motion f o r  lcave to file the amendment. 
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The defeildant having admitted all the allegation:: of the complaint, and 
the demurrer to his affirmatire defen3e having been sustained, the court 
thereupon rendered judgment on the pleadings fo i  the amount alleged in 
thc complaint. The defendant appealed. 

(:over (e. C'o~ingfon und  H u g h  L. Lobtldl for p l t r i ~ l t i f ,  nppel lec~.  
I'rifc11 c t t  tl: Sfr ick lnnd  fo r  defentlnn f ,  trppellnnt. 

1)r:vxs. J .  Tliih case comes to ub upo i~  appeal by defenclant fro111 an 
order of the court below denying Ilk ~notioii for leave to file amendment 
to his answer, and from judgment on thc pleiidingc for plaintiff. 

I t  was admitted in the pleadings that in an  action duly constituted i r ~  
the Suprcme Court of the State of S e w  Tork ,  a. :onrt of general jurih- 
diction, wherein Francis ,I. Cody was plaintiff a ' ~ d  Herman W. Booth 
a i d  George 1. I I o ~ e y  were defendants, judgment wss rendered that plain- 
tiff recover of defendant the sum of money alleged. I t  was also admittrd 
that defendant IIovey was duly served with proccs in that  caw, and that  
he answered, appeared and defended on the merits; that the trial resulted 
ill verdict ant1 judgment for plaintiff'; that defendant appealed to the 
.\ppellate Division of the Supreme C'ourt of N c v  York, and that thr  
,judgment of the trial court was affirmed, ,Ipril, 1938. S o  part of t h ~  
judgment has been paid. The case is reported, without opinion, in 
4 N. Y. S. (2)) 187, under the title of "Francis 21. Cody 1%.  Herinan IT. 
13ooth, defendant, impleaded with George I. Rovc:r, appellant." 

The  defendant having admitted all the allegations of the complaint. 
:rnd relying solely upon the affirmative defense set up  in his answer, whcrl 
 he demurrer to that defcnrc in the answer was su!itaincd, thc defendant 
wns left defenseless, and, nothing else appearing, thc1 plaintiff was entitled 
to judgment on the pleadings. Therefore, the defendant seeks to h a w  us 
veverse the ruling of tlw conrt below denyii~g his r o t i o n  for leave to file 
the amendment to his answer. 

The denial of d r f r ~ ~ d s n t ' s  motion for I r a w  to file amendment to hi* 
irnswer was specificell t leclard to be in the cxercir.e of the discl.etioi1 of 
the conrt. Wlicil tliscwtion to do or not to do all act is vested in the 
cm~~r t ,  its exercise rn:ig not 1)c called in question, uilless it clearly appear> 
that there has been t i n  abuse of the discretionary power. I t  Lvas said in 
0.4mrnr I ! .  Cnntoti,  cltrfc. 139: "Decisions of the ('ourt are uniforrn in 
holtling that  after time for answering a pleading liss expired, an  amend- 
~rient thereto may not hc lnatle as of right, hut it is a matter which is 
;~tldrtwed to thc tliscretior~ o f  the court and its deciqion thereon is not 
snhjrct to review, rsce1)t in case of manifrst nbustx." Riggs I ? .  X o f i t t .  
218 N. C., 601, 11 S. E. ( % I ) ,  870; U o p e d  P .  P ~ a r l m a n ,  213 IT. C., 2-10. 
19.5 S. E., 789; ('hitrclr 7.. ('hurv11. 15q S. C., ,564, 7 1  S. E.. 14. 
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I n  this case n e  find nothing in the record before us that  would require 
us to hold that  the denial of defendant's motion was characterized by 
abuse of the judicial discretion rested in  the judge below. Hens ley  1.. 

Fztrn/ fr jr /~ ('o.. 164 S. C.. 149, 90 S. E.. 154. 1)efendant's exception on 
that  ground cannot be sustained. 

The point is made that  the clerk. who first heard defendant's motion 
for  leaye to file amendnlent to hi< answer. allowed the motion, and that 
the jutlgr lic.nrtl the r m t t w  upon appeal from the r d i n g  of the clerk. 
But that did not d e p r i ~ e  the judge of the puller to decide the matter in 
his d i w - d o n  when i t  war properly brought before him. The  clerk's 
ruling, in 1-acation, upon a motion in w civil action 1)ending in the Supe- 
rior ('ourt. could not fetter the power of the judge upon appeal duly 
taken from such ruling. The cause was in the Supcrior Court and when 
the matter w m e  before tlie juclge fur review his jurisdiction to hear and 
determine was not derirative. H e  had the power to consider i t  d r  r~orw. 
C n l d / i ~ ~ 1 1  I ? .  Ifctldtr,~ll, 189 IT. C., 805, 129 S. E., 329; I n  re Esftrfe of 

W r i g h t .  200 0. C., 620, 158 S. E., 1 9 2 ;  Windsor  I ? .  IllcVn?~, 206 N. (2.. 
730, 175 S. E., 53; ('. S., 637; McIntosh Prac.  & Proc., 62 ;  11~111 7,. 
Artis, 186 N. C., 105, 118 S. E., 001; Thompson  1 1 .  U i l l i n q h n ~ n ,  1'33 
N. ('.. 566. 112 S. E., 331 ; Roserncln r .  Rowernotr, 127 N .  P., 494, 37 
S. E.. 515. TThile the clerk is given certain powers, under ('. S., 403, 
with resl~ect to procedure in  cir i l  actions, in vacation, his action is wider 
the control and supervision of the judge when the matter  is brought 
before hirn hy appeal. l 'urner 1 ) .  Iloltlen, 109 N. C., 152, 13  S. E., 731 ; 
C. S., 547. I n  C'ushing I * .  S ' fyron ,  104 K. C., 33d, 10  S. E., 258, the 
clerk denied the motion to amend tlic. affidavit in attachment. The plain- 
tiff In that case appealed to the judge, n h o  rerrlandetl the cause. I'pon 
appeal to the Supre~nc  Court, the judge was reversed, and i t  was held 
that  the case being before the jndge b) appeal it was his duty to allow 
or deny the motion in hi:. discretion. The  ("ourt said:  "The whole 
action wai beforr him (the judge), and Iir could grant  or clenp the 
amendment of the affidarit in the rxercise of sound discretion. The 
jurisdiction of the nhole action, including all the incidental and ancillary 
proceedings, was that  of the court-not that  of the clerk thereof; lie was 
acting out of tern1 for  the court and as its servant." 

Defendant further  challenges the corrcctnesq of the ruling below on 
the ground that  the appeal from the cl6.1.k should h a w  been disn~issed 
for failure to con~p lp  with C. S., 635. This position, however, cannot be 
.udairied. I t  appears that  the order of thc clerk allowing the motion to 
amend waq dated 19 Map. 1940, and the nppeal therefrom 117 the plain- 
tiff n-aq noted at  tliwt time. TTithoi~t objection the appeal was heard 
;it the 31;iy Tcrrrr of tlw Superior Court of the cormty by .J.~udgr G w p .  
who. after hearing :rreurnent hy both iidrs. took tlie matter m d r r  advise- 
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ment, but did not decide it before leaving the district. Thereafter the 
case was placed on the calendar antl was reached a t  the November Term, 
on 2 December, 1940. ,i t  that  time, without objection, the defendant 
appeared by counsel and argued the matter bef(1re the presiding judge. 
If there was any irregularity in the procedure by which the appeal came 
on to be heard by the judge, n~anifest ly defendar t has waived any right 
now to object. The fact that  the order setting the matter for hearing 
2 December, 1940, v a s  made by the judge out of term is of no conse- 
quence, since the parties voluntarily appeared on that  date, and full 
opportunity was afforded defendant to present hi:, cause. 

The defendant in his argument in this Court presented the view that  
his proposed amendment. regardless of the manner and form in which it 
reached the court, contains allegations of fact which raise the question 
of the jurisdiction of tlie court to hear and determine the cause, and that  
it was necessary for tlie court to consider it and tc find the facts essential 
to its jurisdiction before rendering final judgnieni. 

While the court below denied defendant's motion for leave to file the 
arnendment, still, by virtue of the defendant's appeal, the proposed 
amendment is in the record, antl we have examined it and noted the alle- 
gations of pertinent facts therein stated. I t  is substantially alleged that  
the transactions and dealings upon which the NEW York judgment was 
based were purely gambling transactions and gainbling contracts, mere 
wagering upon the riqe and fall of the market prices of certain stocks, 
and that  there were no actual purchases or sales or deliveries of securities 
nor intention that there eho111d be actual purchases or deli~eries,  nor 
were the contracts in regard thereto in accord with the rules of any 
exchange where the securities wcre dealt in. It is apparent that  the 
transactions, as alleged, come within the definition of transactions and 
dealings denounced by ('. S.. 8144. While tlie gambling transactions 
described are alleged to ha\  e taken place bet~reen plaintiff and Herman 
W. Booth and tlic connecation of this defendant theimvith does not appear, 
it is alleged that the judgment of the New York court against this de- 
fendant was based upon those transactions. 

The statute, C. S., 2144, after defining ganibling contracts, contains 
this provision: "Nor shall the courts of this state have any jurisdiction 
to entertain any suit or action brought upon a judgment based upon any 
such contract." Defendant relies upon this clause in the statute as 
sufficient to deprive the court of power to entertain plaintiff's action 
and to render void the judgment entered therein. 

I t  is declared in Art. IV,  qec. 1, of the Constitution of tlie t-nited 
States that ,  "Full fai th ant3 credit shall be give11 in each state to the 
. . . judicial proceeding3 in every other state," but this would not 
prewnt a state from withdrawing the jurisdiction of its courts from an 
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action to enforce a jutlglrielit rendered in another state when it is made 
to appeal- clearly that the judgment was awarded on transactions for- 
bidden by the public policy or statute law of the state, and that  the 
question of the illegality of such transactions liad not been raised, con- 
sidered or determined ill the court of' the original forum. This is the 
principle enunciated by this Court in AIoi f~  11 .  Doris ,  151 S. C., 237, 
65 S. E., 969; IT'illiatnbon 1.. J e r o i ~ w ,  169 X. C'., 215, 85 S. E., 300. 

we quote from the well considered opinion of IIolse, J., in ~l.loilu 1 .  

Ducis, a1rprcr. ns follows : ". . . we are clearly of opinion that  the 
legislation relied upon by defendant for his protection (Rev., 1689, now 
C. S., 2144) is not available for that purpose on the facts presented 
here, and for the reason i~~tlicatetl,  that on pleas properly entered in the 
Virginia court the rcry  question was raised whether the plaintiff's de- 
mand arose out of a gaming tranauction, a d  on investigation l m l  ma* 
determined against the defendant; and when this occurs, as iridicated ill 
Fazmflcroy 1 % .  L u t r t ,  supra (210 r. S., 230), an erroneous ruling of thtl 
trial court would be an  error of law, to be corrected only by bonie pro- 
cedure in the court rendering the judgment; and while the judgment 
.tands unrerersed and uuashailed, it  comes directly within the protectiol~ 
of Article IV, sec. 1, its recognized and estab1;shetl purpose being to 
prevent any question in the clornestic court as to t l i ~  validity of a c la i~n 
which had been considered and adjudged in tlie courts of another state." 
Provision 6'0. 2'. Duvis ,  191 U. S., 373;  Jlilicn~rLce C 'omty  v. Il'hilr ( ' 0 . .  

296 U. S., 268; .ldaias z.. Saercger, 303 1'. S., 59. 
The defendant alleged in hi, proposed a n ~ e n d r ~ ~ e i ~ t  that there is no 

~ t a t u t c  in  New York con~parable to C. S., 2144, and that thercfore 11c 
rould not plead .-anrr in defenir to the avtiou in tl~c' S e w  Pork  eourt. 
.\n exarniilation of tlle S e w  York statutes, ho\vcvc.i~, rcvrals that  tlierc 
are general provisions in the statutes of that i tate tleclaring all wagers 
made to tleperid upoil any chance or contingei~t event to be unlawful, and 
that  all contracts for or on acvount of any rnonry or property so wagered 
shall be void. C y  clj. 30 of the ('onsolidatcd I.aws of S e w  York (Penal  
Law), sec. 390, it is provided, in rffect, that any ~ ~ e r s o n  who $hall make 
any contrart respecting the purchase or sale of sccuritics or ro~nmoditic~s. 
intending that such contract shall bc terminated or v t t led  a c c o r d i ~ ~ g  t o  
or on the hasii; of market quotation. or price& on ail-\. exrhangr, an~d 
without intonding a honn f i d r  purchasr or vile of -nnlr, shall 1)e guilty of 
a crirnii~nl offcnsr. Tn 11'~ld I * .  Pos fn l  Tr l rqmph-C' r r7) l r  Po. .  199 S. Y., 

I:~\i.fl~ll?. wll gooil'i or Ytorks for fiitlirr O~l iv t~ry .  ovrn tl1ol1g11 l i ~  has nonf, 
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in  his possession, if he really intends and agrees to deliver them at  the 
appointed time. Such a transaction constitutes a valid contract, wliicl~ 
is enforceable in the courts. But a man may act ,  under the guise of 
such contract, enter into a naked speculation upon the rise o r  fall of 
prices, in which there is to be no delivery of p r o p ~ r t y ,  and no payment 
except such as may be necessary to provide for differences arising purely 
from market fluctuations. Such a tramaction is a mere wager, which is 
condemned alike by statute and public policy. (Embrey 2'. Jemisou, 
131 U. S., 313; Bigelow 1 ) .  Benedict, 70 N .  Y., 202; IIzcrd 1,. Taylor, 
181 N. Y., 231.)" This statement of the law was quoted with approval 
in Brooks 11. People's Bank, 233 N .  Y., 57. See, also, Zeller v. Leifer, 
189 N. Y., 361. 

I t  is apparent that, under the New York statutes as interpreted by 
the court of last resort of that  state, the plea that  the transactions sued 
on constituted wagering contracts was open to the defendant as a defense 
if he had opportunity to present it. 

Applying these principles of law to the facts shown by the record 
before us, we reach the conclusion that  the ruling of the court below, in 
its discretion, in denying the defendant's motion for leave to file amend- 
ment to his answer, must be upheld, but that  the facts alleged in the 
proposed amendment presented to the court raised questions pertaining 
to the jurisdiction of the court and its power to rmder  final judgment 
in  the cause. I t  is in the nature of a plea to the jurisdiction. It callnot 
be disregarded even though leave to file it as an amendment to an answer 
was denied. Jurisdiction cannot be conferred by failure of defendant to 
plead i t  properly. Randolph I , .  Heath, 171 N. C., 383, 58 S. E., 531. 
I t  was the duty of the judge to consider and determine the facts affeeting 
the jurisdiction of the court before proceeding to render final judgment. 

Hence, the cause must be remanded in order that  the judge presiding 
in the court below may find the facts as to whether the plaintiff's claim 
against defendant Hovey was based upon gambling transactions coming 
within the definition set out in C. S., 2144, and, if so, whether or not 
this question was raised by appropriate pleas in the trial of the case in 
the S e w  York court. I f  the defendant raised the question by proper 
plea, and judgment was rendered after investigation had in such case, 
the judgment would be conclusive here while it stood unreversed in the 
court where rendered: Xottli 1 % .  Dauis, supra; Rcb~r ts  1..  Pmtt ,  152 
N .  C., 731, 65 S. E., 240. Manifestly if the ques ton was litigated in 
that  trial and determined against the defendant, he could not 1 1 0 ~  com- 
plain, and his plea to the jurisdiction urould have no ground upon which 
to rest. I f ,  however. i t  be found by the court, upon (consideration of the 
evidence presented, that  plaintiff's cause of action w3s based on gaming 
transactions as defined by the statute, and that  defendant did not hal-e 



N. C.] SPRING TERM, 1941. 377 

opportunity in the original forum to present his defense on that  ground, 
or if his failure to plead the illegality of the transactions sued on was 
not conclusive in the New York courts, and for that  reason the,defense 
now set up  was not raised and the matters upon which i t  is based were 
not considered or concluded in the New York court, his plea that tlle 
jurisdiction of the Pu'orth Carolina court had been by the statute with- 
drawn from plaintifl's action would be available to the defendant in 
support of his exception to the judgment rendered helor.  

So much of the judgnicnt of the court below as denies tlle motion for 
leave to file amendrrtent to the answer is affirmed, hut the cause is rc- 
manded for further proceeding in accord with this opinion. 

Error  and remanded. 

F R A S K  I). PERRY .~ N D  JT-IJAS H. RL'JILEY r. S. W. JIORGAX. 
C. I<. HOWE AND JOEL FI. DAVIS. 

(Filed 9 April. 1941.) 
1. Deeds # 1 8 -  

Thv htntute providing for  the  registration of lnnd m d e r  thc "Torren's 
Syctem" is not in derogntion of common right but i s  of a remedial charac- 
ter. itnd s l t o ~ ~ l d  1~ 1il)rrnlly constrned according t o  i t<  i n t r ~ ~ t .  Michic'h 
('otle. 2357. et  sfq.  

2. State Lands # la- 

All r acan t  and  u ~ ~ a p p r o p r i a t e d  landq belonging to thc  State.  \\it11 certain 
ne l l  defined escel)tion<, a r e  snhject to ent ry  and grant .  C S.. 7.540. ct  sc'q.. 
iind when there :ire sl~c~cessire grtlnts of the  same lilnd, the  1,rior grant  
pretnil<.  

3. Boundaries 3 8- 
A patc>nt ambiguity cnn~ io t  be explained 1)y ~mro l .  a latent ambiguity can. 

4. Same: State Lands # lb -  
The tleseription in t he  S t a t e  grant  nntler \rhich (1efend:lnts claim in this 

case i s  1tc.ld saffic.iently definite to  Iw aitlrd by parol, rind defendants' pnrol 
er i t lmcr  :is to i t s  location i s  hclt l  sufficient to be sl~t)mitted to the jnrg. 

5. Boundaries # 1- 
The meaning of :I deed a s  to wha t  land i t  corers  anti what  estate i t  

conveys a r e  questions of law for  the  court ,  n-here the  bount1:tries a r e  on 
t l ~ c  1;rntl is a qlrcstion of fact fo r  the  jury. 

6. Ilceds ff 18: State I ~ n d s  9 1 b I n  this procerding for registration of 
land unc1t.r "Torr~n's System," exreptions held to raise issue of fact 
for jury. 

In  th is  proceeding for  tlle registration of 1a1id under t he  "Torre~i'h 
System." defendants' evidence of claim under a prior S t a t e  g ran t  and  parol 

in esplnnat io~t  of a la tent  aln1)iguity a s  to the  location of t he  lnnd 
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en~braced in the grant, is he ld  sufficient to raise ail issue of fact as to the 
locntion of the land claimed by defendants for the determi~lntioti of the 
jury. and defe11cl:~nts' ~xception to the refusal of the court to sul)mit an 
issue to the jury ar to whether petitioners are the ownerb of tlie land 
and entitled to have title thereto registered under the statute, i* curtained. 
Michie's Ccxle, 2387, snhsrr. 3. 

5 .  State Lands 3 la- 
While lands covered by navigable waters are not subject to State grant, 

defmdal~ts' evidence tending to show that the loczts in quo is not covered 
by navlgahle waters i s  held snfficient to raise issue (of fact for the determi- 
nation of a jury. 

APPEAL by C. I<. Howe and Joel  EI. Davis, defendant<, respondents, 
from Thornpoll, J., a t  November Term, 1940, of CARTERET. S e w  trial. 

The petitioners, F rank  D. Pe r ry  and Jul ian  R. Rumley, filed a peti- 
tion in the Superior Court of Carteret ('ounty to have the title to certain 
lands claimed by them registered and brought und1.r the operation and 
provisions of chapter 90 of the Public Laws of 1913, as amended, which 
is now chapter 47, S. C. ('ode, 1939 (Micliie), chapter designated "Land 
Registrations." The respondents Howe and Davis filed separate answers. 

The petitioners plaintiffs claimed titlt. by reason of two grants to them 
by the State of North Carolina, one dated 6 May, 1937, a i d  the other 
dated 19 July,  1937. 

The respondents claim title to the same land under grant  isjued by the 
State of S o r t h  Carolina to Joel H. Davis and Joe P. Roberzon, dated 
25 October, 1853, and recorded in Book A.4 a t  page 223, office of the 
register of deeds for Carteret County. 

The matter was referred to Hon. R. A. Nunn, 21s examiner of title, 
a i d  was heard by him. At the hearing of the matter, evidence was 
hubmitted by both petitioners and respondents in support of their claims 
and the respondents especially claimed the petitioners had no title to 
the land for the reason that  the lands clain~ed by them under their grants 
were the same lands as were granted to Joel H. Davis and Joe P. Rober- 
son by grant dated 25 October, 1853, 

The report of the examiner of title was duly filed decreeing tlie peti- 
tioners owned the land and were entitled to have title registered. To this 
report the respondents, H o ~ v e  and D a v i ~ ,  filed their exceptions. as pro- 
vided by section 2387, subsection 3, S o r t h  Caroli l~a Code, 1939, and 
requested the court to submit the following issue to the ju ry :  "-Ire the 
petitioners the owners and entitled to hare  title to the lands dew4bed in 
the petition registered, as provided by law?" 

N. C. Code, supra,  ch. 47, s w .  '2387, subsec. 3. is as follow.: "Excep- 
tions to Report-.\ng of thta parties to  tht. proreeding may, n itllin tnenty 
days after such report is filed, file rxceptions. pithel to the conclusions 
of law or fact. Whereupon the clerk -hall transmit the record to the 
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judge of the superior court for his determillatioil thereof; such judge 
may  on his own motion certify any issue of fact arising upon any such 
exceptions to the superior court of the county in which the proceeding is 
pending for a trial of such issue by jury, and he shall so certify such 
issue of fact for trial by jury upon the demand of any party to the pro- 
ceeding. I f ,  upon consideration of such record, or the record and verdict 
of issues to be certified and tried by jury, the title be found in the peti- 
tioner, the judge shall enter a decree to that  effect, ascertaining all limi- 
tations, liens, etc., declaring the land entitled to registr.ation accordingly, 
and the same, together with the record, shall be docketed by the clerk 
of the court as in other cases, and a copy of the decree certified to the 
register of deeds of the county for registration as hereinafter provided. 
Any of the parties may appeal from such judgment to the supreme court, 
as in other special proceedings." 

The court refused to submit the issue of fact properly requested, and 
dismissed the exceptions of the respondents and signed judgmelit, con- 
firming and approving the examiner of title'9 report, his finding of facts 
and conclusions of law;  to which the respoildents excepted, assigned error 
and appealed tq  this Court. The material exceptions and assignmenti 
of error will be set forth. with the necessary facts, in the opiniori. 

J .  F .  Duncan ,  11.. Ii. R. G u i o ~ t ,  R. I?. 11'11 i f r l z l t rs i ,  onrl Jolt 11 .I. Gtt ior~ 
for  p ln in t i f f s .  

D.  M .  C'lark nj1d (I. R. l l ' hen f l ey  for t l r fe t~ t l t rn fs .  

C L A R K ~ ~ S ,  J. The proceeding resorted to by plaintiffs, petitioners, i.; 
knonn generally as tlie l'orren's Law. The principle of the "Torren's 
Systcm" is conreyance by registration and certificate illstead of by clccd, 
and a~Giililatcs the transfer of land to the transfer of stocks in corpora- 
tions. This statute is not in derogation of common right, but is of a 
remedial character, and should be liberally construed according to its 
intent. ( ' n p e  L o o k o u t  C'o. 7,. Gold, 167 N. C., 637 LIIfg. C'o. 1 % .  S p r u i i l .  
169  S. C., 6 1 8 ;  D i l l on  r .  B r o e h e r ,  178 S .  C", 65. 

The court below rc~nderecl judg~nent and drcree of registration for 
plaintiff.. 111 the jutlgnient is the following: "The above entitled cause 
coming on to be hcald a t  the Sovember Term, 1940, of Carteret County 
Superior ('ourt, upon the Ideadings ant1 the report of 11011. R. *l. Su1111, 
Examiner of Titlrs. and upon the escel)tions thereto filed hp the respond- 
ents ('. K. ETowe and Joel 11. Ijavic, and tlir Court having heard the 
evitlcncc a d  the findingq of fact and co11c111~io11~ of law and examined 
the Exhibits introduced in cviilencc and liarilig Iieard full argument by 
c o u n ~ l  for petitioner< and reslmdents and tlicreupon being of tlie 
opinion upon the eviclencc that  no issue of fact a r i v s  and that it n o d d  
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be improper to submit any issue to the jury;  and upon such full consid- 
eration of the record the Court finding the title to the land described in 
the petition to be in the petitioners and finding that  said petitioners are 
entitled upon the record to a decree of registration of their title to said 
land;  I t  I s  Thereupon Ordered and Aldjudged," etc. 

The  plaintiffs, petitioners, present the following questions for our 
determination : Was there any evidence warranting submission of an  
issue as to  the location of a grant  of 25 October, 18(53, issued by David S. 
Reid, Governor, under which appellants claim. We think so. 

The defendants, respondents Howe and Davis, excepted to the esam- 
iner's finding of facts on the ground that sufficient and competent evi- 
dence was presented a t  the hearing to the fact that the land upon which 
the G. S. Government deposited the material as dredged from the channel 
was an addition to the island of marsh already existing and within the 
houndary lines of the grant  by the State of North Carolina to Joel H. 
Ilavis and Joe P. Roberson, dated 25 October, 1853, and recorded in 
13ook AA, a t  page 223, office of the register of deeds for Carteret County. 
That  the grants to Pe r ry  and Rumley, dated 6 N a y  and 19 July,  1937, 
by Clyde R. Hoey, Governor, was the land within the boundaries of the 
grant  to Davis and Roberson in the year of 1553. The respondents, 
IIowe and Daris, excepted to the examiner's concllisions of law for the 
reason that  they were erroneous and not in accordaiice with the evidence. 
The lands set forth in the petition had been granted by the State of 
Nor th  Carolina to Joel  H. Davis and Joe  P. Roberson on 25 October, 
1853, and therefore could not be granted to the petitioners in 1937. 
That  the State is without power to make a grant  of land which has 
already been granted and in the event such a grant  is made, the same 
is void. 

I n  J(7n?le!j 2'. B l a c k w e l l ,  138 N. C., 437 (438-!I), is the follo~ring:  
"The statutes in force in this State for more than a centusy have per- 
mitted 'all vacant and unappropriated lands belonging to the State' ( ~ v i t h  
cwtain well defined exceptions) to be entered and grants taken therefor. 
Code, section 2751. 'To be subject to entry under the statute, lands 
must be such as belong to the State and such as are vacant and unap- 
propriated.' H a l l  c. I f o l l i f i e l d .  76  3. C., 476; S .  I* .  B e w r s ,  S6 K. C., 
588." 

There is no question but that  defendants. IIowe and Daris ,  are the 
successors in title to the grant  of 185:3 to Joel H. Davis and Joe P. 
Roberson. The evidence of defendants was to the effect that thr  land 
granted was described as follows : "A tract of land containing fiftv acres, 
lying and being in the County of Carteret on the East  side of Sewpor t  
Channel and Xortheast of Bogue Channel and about South r e a t  of 
Town Marsh beginning on the South side of the mouth of a slue, that 
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runs on the South  side of Reed Marsh  where said slue e ~ n p t i e ?  into 
S e w p o r t  Channel,  running  thence the various courses of the channel. 
1 iz. : South twenty-six degrees West Sixty-eight poles, Soutli  five degrees 
E a s t  fifty-eight poles, South  forty-seven arid a half degree> E a s t  eighty 
poles, South  fifty-five degrees E a s t  one hundred and  ten pole%, then 
N o r t h  thirty-fi\e degrees Eas t  tnenty-seven poles, the11 Sort11 fifty-five 
degrees V e i t  one hundred and s e w n  poles, the11 Xort2-1 forty-seven and a 
half  d e g r ~ e >  T e s t  sixty-eight polei, tlien S o r t l i  five degreci TTest for ty 
poles, then X o r t h  tx-enty-six degrees, Eaqt sixty poles and thencc to the 
Reginning." 

I t  11 ill be noted t h a t  i t  recites nine courses and distances, i t  also recites 
the (1) acreage (f i f ty) ,  ( 2 )  being i n  the  County of Carteret  oil the E a s t  
side of Se \vpor t  Channel ,  ( 3 )  IYortheast of Bogue Channel,  (4) about 
Southn-est of Town Marsh-Beginning on the Soutli side of the mouth  of 
the slue. tha t  runs  on the South  cide of Reed Marsh  nl iere  said slue 
empties into Xewport  Chaiinel, ruiming thence the various courses of 
the Channel,  etc. 

('apt. Geo. J. Brooks, a civil engineer, testified, ill p a r t :  "I worked 
for  the L-. S .  Government f rom 1907 to 1917, unt i l  war  was declared, 
and worked i n  Beaufort  Harbor .  I k n o v  Reed's ( 'reek and Reed'i 
Marsh.  and have been through the  slough running  south of Reed', M a r 4 ~  
and  north of S h a r k  Shoal,  which is known as  Westerilllead Slough. 
(C'apt. Brooks examined the m a p  attarhctl to the petition. and X r .  
Wheatley read t h e  desrription f rom the gran t  to Joel  11. Davit alid 
J .  1'. Roberson.) . . . T h e  hegiiining point i n  the d e ~ c r i p t i o n  lead 
t ~ y  Mr.  MT1ieatley is sornrn~liere i n  thc 1110uth of the rreek, a ,  i l ionn on 
the m a p  attached to the ljetitioil. . , . T h e  mouth of the ,lough 
ra r ic~s  from time to time a s  much as 150 fee t ;  in  illy t ime it  has  chai~ged 
i t i  location w?reral times as  much a5 150 feet. . . . 011 thi. m a p  
attarhe(] to tlic pt'tition, I itit'ntify the begin~iiilg point called for  the 
Gran t  of 1353. rc,atl 1)y Mr .  \Vl~catlcy and locate i t  where I riiark the 
1etri.r '-1.' and bc~ginning there ant1 following the calls i n  the dt..;cription 
reat1 by MI.. ITI i~~a t lep ,  I woulil -ay the land dwcribed in the C;i.~nt of 
l s 5 2  lie.; ni thi l l  the bouiidaric. of the grantu, to I I r .  Ptlrry. Sinrcx I 
harts k ~ i o v n  tlw land I hove kncmn it as S h a r k  S l ~ o a l  u i t l i  w n ~ e  g r a s  
011 it  ant1 i l l  .orlle 1)lacrs a little laiirl." Tliiq is qnalifitd. oil cro-+ 
t~saminution,  that  11e nrxer  attcw~ptcd to loratr  thp lantl +lion11 on the 
mal) .  on the ground. 

P. I<. I I o u c  teqtified. in  p a r t :  "I Iiw~.c been v i t h  the I-. S. \lTar 
D c p a r t ~ n r n t  and norked  in tllc d r l )a r tn~e l l t  h c t w ~ c n  1907 ant1 1812, and 
surwyed  R ~ a u f o r t  harbor  autl know the terr i tory of Reed', 91ar-11. I 
h a w  been through the slough one hundred timcs or  more arul once platted 
S h a r k  Shoal.  I made a survey f o r  the r. S. C;cnernrtieiit i n  1008 and 
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made a map  of this part of Beaufort harbor, and this is the map of the 
suney .  The original is in the Wilmington office a.ld this is a copy of it. 
( T h e  map identified by Mr. Howe is offered in evidence and marked 
Respondents' Eshibit  1.) . . . The land desc~bibed in the Grant of 
1853 to Davis and Roberson lies within the boundaries of Perry's Grant 
as shown on niap attached to petition. . . . &rsh Island lay in  the 
waters of Newport Hirer. 'Tlie land described in the Graiit of 1853 is 
hounded by Westernhead Slough, and Newport River, on the east by 
Sand Shoal, on south by Por t  Channel. The nlardl  was filled by mate- 
rial dredged from Por t  Chalinel and Marsh Island and shoal was filled 
in. T e  were engaged several months in surveping the harbor in 1908, 
and I have seen Marsh Island a t  highwater. I don't recall seeing water 
bushes growing on it. *It high tide it was 5 or 6 inches above water. 
I t  was an islantl." ( K O  cross-examination of Mr. IIowe.) 

There was other corroborating evidence. We think the evidence was 
sufficient to have been submitted to a jury. 
A1 patent ambiguity cannot he explained by parol, a latent ambiguity 

can. 
111 H ~ t r l e y  v. J l o r g n n ,  18 N .  C., 425 (430), C'hbf J u s t i c e  Ruffin, for 

the Court, said : "The meaning of a decd as to whai land it covers, or as 
to what estate it conveys, is equally a question of lair, and therefore is to 
be decided by the court. What are the f e r m i n i  of the lines, are points of 
construction; w h e r e  they are ,  questions of fact. T ~ e s e  observations are 
fonnd in so many cases as to be familiar, without pir t icular  references." 

We think the present case presented questions of fact  to be determined 
by a jury, both record and parol evidwce is permissible to aid i11 the 
identification of the locus  in quo.  F o r m e r  1.. B a t f s ,  83 K. C., 387; 
O r c c n  7%. I i n r s h a w ,  18'7 N .  C., 213;  R i s w f f e  2,. S f r i c k l a n d ,  191 N .  C., 260. 
The b~gii ining corner and the calls and distances, and other boundary 
lines in the grant of 1853, ushcre f h e y  a re  can be substantially determined 
by p a r d  evidence. 

The second question of plaintiffs, petitioners: "Was land covered by 
narigable waters a t  normal high title subject to entry and grant  2" I t  
is well settled that land covered by navigable water is not subject to 
cntry and grant. K. C. Code, ~ u p r n ,  see. 7540. 

I t  is also settled, as said in I n s .  P o .  I - .  P n r r n e l ~ ,  214 S. C., 63 (68) : 
"13. 'navigable ~ { a t c r r '  are rnrant s l~ch as arc navigable in fact and 
~vhicli by tlicmsrlves or their co~lncction with other waters, form a con- 
t innow channel for commerce with foreign countries or among the stateq. 
l7 LY. 1 % .  T h e  *11oni'?//o, 11 'Tall., 411, 20 L. Ed., 191 ; J l i l l ~ r  L,. -I7. I - , ,  
109 T'. S., 3S5, 27 I,. Ed. ,  971." See T T .  S. 1 % .  . I p p n l ( / c l ~ i a t ~  E lec .  Porr r r  
( ' ( I . .  decided 16 December. 1940; 85 Lan Ed.  (.\(]I-. Op.), p. 201. 
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There  was sufficient evidence to be submitted to  the  j u r y  t h a t  the 
locus i n  quo was not  navigable, but  subject to  en t ry  and  gran t .  C. K. 
Howe testified: "At high tide i t  was 5 or 6 inches above water.  It was 
a n  island." There  was other corroborating evidence on  this aspect. 

It is a pregnant  circumstance t h a t  the  land i n  controversy was granted 
by the S ta te  i n  1853, this would hard ly  h a r e  been if the land was not 
subject to  en t ry  and grant ,  i t  not being "navigable waters." 

F o r  the reasons given, we think there must  be a 
S e w  trial.  

C'1,IE'FORD WARRES A s n  LUBT WARRES v. E. 1,. BREEDLOVE. 

(Filed 9 Bpril, 1041.) 
1. Trial § Z 2 b -  

Upon motion to nonsuit, all the e~idence,  whether offered by plaintiff 
Or elicited from defendant's witnesses, is to be considered in the light most 
f:rrorable to plaintiff, and he is entitled to every reasonable intendment 
thereon and every reasonable inference therefrom. C. S., 567. 

2. d p i c u l t u r e  8 7d: Landlord and Tenant  § 1 5 b J l e r e  intention to 
breach lease does not constitute breach. 

Plili~~tiffs contended that defendant had breached his farm lease by 
1)lnnting cotton, and th:~t  such violation terminated the tenancy under the 
provisions of the lease. Plaintiffs' evidence was to the effect that defend- 
;int liad plowed land and put in fertilizer for cotton. but there was no 
evide~~ce that defendant had actually planted any cotton. Held: The mere 
threat or intimation that defendant would breach the agreenient is not a 
breach, and the evidence is insufficient to show a breach terminating the 
trnnncy. 

3. Agriculture Ij 7a: Landlord and Tenant (j 19- 
Plaintiffs alleged that they liad made demmitl on their tenant to sur- 

~vntler the premistas bec~~use  of bre:lch of the lease contract. Held: Fail- 
nrr of c~it1enc.e of tleninnd in support of the allegation is fatal to plaintiffs' 
right to rcvovrr possessiol~ of the prvmisw. 

1. &:jt'cbtment # ( i b  

I n  this ;~c.tion in summ:iry ejrctmc~~it,  l~lnintiffs contencletl that defend- 
;111t 11:ltl I~renc.liet1 thv terms of the Icnse contract by pln~lting cotton. 
tlntitl i~~g 1)laintiffs 11nder the provisions of the agreement to terminate the 
tenul1c.y. l'lnintiffs' r~ idcnce  failed to show that defendtint lind actually 
l~rc~nc~licd tlrc, 1r;lsr cmtr;ict :IS nllryiytl, 2nd failetl to slio\v ilemand for the 
surre~~tlor  of tlir prtmisvs. H ( , l t l :  Ikfcntl:~nt 's rnotion for nonsl~it mas 
~ ~ r o p e r l y  :lllo\vf~il, 

-5. Agriculture a 7cl: Lancllord and Tenant 9 7-Lease must be construed 
most strongly against lessor. 

.4 lease must 1)r construed movt strongly against lessor, and when in an 
:~gricnltnral Ienw 11o atip111:1tions are made to corer the e~entual i ty  of 
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changes in Federal crop coutrol policies, the la~ldlord is not entitled to 
declare the lease forfeited because the tenant p1:unted cotton co~itrary to 
the terms of the lease when it appears that, bec,iuse of crop restrictions 
upon tobacco, the tellant was unable to plant crops upon the same basis 
as he had planted them during the prior year as required by the lease. 

APPEAL by plaintiffs from Bone ,  J., a t  October Term, 1940, of 
SAMPSOK. Affirmed. 

This is an  action in summary ejectmelit, brought by plaintiffs against 
defendant. The plaintiff introduced the followingr evidence : 

"The plaintiff maketh oath, that the defendant entered into the posses- 
sion of a piece of land in said County adjoining the lands of Jessie B. 
Lee and others containing 86 acres, under a lease from the plaintiffs, 
Clifford and Luby Warren;  that  the term of defvndant expired on the 
23rd day of March, 1940; that the plaintiff has demanded the possession 
of the premises of the defendant, who refused to surrender it, but holds 
over; that  the estate of the plaintiff is still subsisting and the plaintiff 
asks to be put in possession of the premises. Clifford Warren, Plaintiff. 
(Duly  verified.)" 

R e f l r r ? ~  f o  S o t i c e  of d p p c a l :  "An appeal having been taken in this 
action by the defendant, E. 1,. Breedlove, I, Carlisle Jackson, the Justice 
of the Peace before whonl the same was tried, in pursuance of the notice 
of appeal, do hereby certify and return that  the following proceedings 
were had by and before me in this said action: 

"On this 2nd day of April, 1940, a t  the request of the plaintifi, Clifford 
Warren, I issued a suninions in his favor and against the defendant, 
which is herewith sent. Said summons was, on the return day thereof, 
wturned before me a t  my office; and a t  the samc time and place the 
parties appeared. 

'(The plaintiff complained lie did not rent to E. L. Breedlove any crops 
for the year 1940, and brought ejectment proceed in,;^ for possession, and 
the Court gave defendant possession for the year 1940, and t ha t  he was 
t o  hrire t h e  s a m e  crops for the  year 1940 that he  had for 1939, and did 
not hare  any cotton for 1939, and on the first of Ap14,  1940, the plaintiff 
received a letter from defendant, that  he was going to plant all the cotton 
he could tend up to forty and one-half acres, antl buy fertilizers and 
have same charged to Clifford and Luby Warren,  and on the 2nd of 
.llwil he went to the f a rm of E. L. Breedlove and found him plowing 
and putting out fertilizeins, for cotton, and that  he, E. L. Breedlove, had 
breached his contract. 

"The defendant contends that  he rented a farm f iom plaintiffs for the 
y3ar 1939 antl 1940; that  he did not rent or tend any crops of cotton 
for the gear 1939, but Mr. lTTarren told him if the sign-up came up next 
year that he could h a w  some cotton, and. on those grounds, he wrote 
Mr. Warren that lie was going to trntl the cotton on which there was 
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forty and one-half acres of cotton allotted for the farm he was tending. 
"I rendered judgnierit in favor of plaintiffs, Clifford and Luby War- 

ren, and against E. L. Breedlove for possession of premises, together 
with $8.00 cost of this action. 

"I also certify that  on the 18th day of April, 1940, the appellant paid 
me my fee of thirty cents for making my return. 

"A11 of which I send, together with the process and other papers in 
the cause. Dated this 20th day of April, 1940. Carlisle Jackson, 
Justice of the Peace." 

The judgment in the Superior Court was as follows: "The above 
entitled cause coming on to be heard and being heard before His  Honor, 
Walter J. Bone, Judge Presiding, and a jury, and i t  appearing to the 
Court that a t  the close of the evidence, the plaintiffs had not made out a 
case sufficient to  go to the jury, and that  counsel for defendant thereupon 
made motion for judgment of nonsuit; and it appearing to the court that  
the defendant is entitled to such judgment, said motion is allowed, to 
which ruling the plaintiff except.. I t  is thereupon considered, ordered, 
and adjudged by the Court that the above entitled cause be and the same 
is hereby nonsuited, and the plaintiffs are taxed with the cost of the 
action. Tfalter J. Bone, Judge Presiding.'' 

From the foregoing judgment the plaintiffs excepted, assigned error 
and appealed to the Supreme Court. The exceptions and assignments 
of error of plaintiffs, and other necessary facts, will be set forth in the 
opinion. 

B u f l e r  cP. B u t l e r  for p la in t i f f s .  
D. f ' .  Ti'ilson a n d  P. D. H e r r i n g  for de f endan t .  

CLARKSON, J. -It the close of plaintiffs' evidence the defendant in the 
court below made a motion for judgment as in case of nonsuit. C. S., 
5 6 7 .  The court below sustained the motion and in this we can see no 
error. 

The plaintiff Clifford Warren testified, in pa r t :  "On November 20, 
1930. I gave notice to Mr. Breedlove to vacate the premises a t  the end 
of the 1939 crop year. I went to see him and told him I wanted to rent 
him the farm if I could, because it was time to rent it, if i t  was going 
to be rented, and he told me that  he had the farm rented for two years, 
and that he was not going to rent it again." 

The latter part  of 1939 plaintiffs brought an action of ejectment 
before a justice of the peace to dispossess defendant. The defendant 
claimed that  he had rented the land for two years, 1939 and 1940. The 
justice of the peace decided in favor of defendant and plaintiffs took 
no appeal. 

I.?--219 
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Plaintiff Clifford Warren further testified : "During 1939, the defend- 
ant  and myself got along nicely. H e  treated me all right. H e  worked 
hard and paid me $1,500.00 or son~ething for my part, and I would not 
swear he didn't pay ine over $2,000.00." 

The defendant furnished two mules to work tlir: crops. Plaintiffs had 
a chattel mortgage on same. Defendant had paid plaintiffs the price of 
one mule and interest in the 1939 settlement. Plaintiff testified : "&\fter 
our 1939 settlement, I suggested to XI.. Breedlove that there be a contract 
drawn up between us for 1940. Mr. Breedlove said, 'I Iiave already 
made my contract with you, and I air1 going to :;tick to mine. and you 
stick to yours !' " 

I n  planting the crop in the spring of 1940, defendant had broken u p  
around 20 acres of land and had fixed his plant brsds for tobacco. Ferti- 
lizer was sent defendant by plaintiffs to finish planting his corn for 1940. 

The plaintiffs and defendant xrote  letters setting forth their respective 
rights in regard to the 1940 crops. I11 &Ipril, 1940, plaintiffs brought a 
second ejeclinent ( the present) suit against defendant to dispowess him. 
The justice of the peace decided in favor of phintiffs, the defendant 
appealed to the Superior Court, and the justice of the peace required a 
$1,500 bond for the rent, which defendant was unable to g iw.  Plain- 
tiffs took claim and delivery for tlie niules and possession of the crops 
that defendant had planted and also the farming implements which were 
plaintiffs', and left defendant without anytliing to farm. The defendant 
when ejected had planted 12 acres in corn and 10 acres in wheat, and has 
never received anything for the corn and wheat. I n  dispoqsewing de- 
fendant in tlie spring of tlie year everything was taken, and he and his 
wife a ~ l d  several children were turned out of house and home. 

The contract between plaintiffs and defendant fclr 1939, wliicli applied 
to 1940, was oil the same terms. I n  1939 there was no tobacso control 
and defendant planted about 15 to 18 acres of land in tobacco. Plaintiff 
testified : "There was no provision made between us in case of control of 
robacco for 1940." I n  1940, 3.6 acres was all the tobacco allotnient made 
on this particular farm by the Governtnmt. Defendant clainied that in 
lieu of tobacco for 1940, the 40.05 cotton allotmchnt he should be per- 
~ni t ted  to plant. Plaintiffs denied defendant this right and insist here 
that the threat to plant rotton forfeited the lease. When the ejectment 
proceeding was instituted, plaintiffs contend that  defendant had made 
arrangements to plant cotton and had said he would, and had purchased 
the fertilizer. But plaintiff testified : "I could 1:ot swear of JIIF own 
knowledge that Mr. Breedlove was going to plant cotton.'' 

S. C. Code, 1939 (Michie), sec. 2365, in part, is as follou+: " - h y  
tenant or lessee of any house or land, and the assigns under tlie tenant 
01. legal representatives of snch tenant or lessec, n h o  holds over and 
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continues i n  the possession of the demised premises, or a n y  p a r t  thereof, 
without the permission of the landlord, and  af ter  demand made for  its 
surrender. m a y  be remo~-ed f r o m  such premises i n  the  manner  herein- 
a f te r  rwe>cribed i n  either of the following cases: 1. W h e n  a tenant  i n  - 
posessioon of real  estate holds over a f te r  his term has  expired. 2. When  
the tenant or l e s s e ~ ,  or other person under  liim, has done or  omitted a n y  
act by which according to the stipulations of the lease, his estate has  
ceased." etc. 

T h e  haqiq and scope of summary  ejectment i n  actions between landlord 
and tcnant  a r e  established by sec. 2365, supra. T h e  only section of said 
s tatute  v h i c h  could possibly fit the facts  i n  this  case is  subsection 2. 

Plaintiff tcstified : "Q. Y o u r  reason f o r  getting h i m  out now is that  he 
planted some cot ton;  will you tell this  j u r y  if this m a n  planted one bale 
of cot ton? A m :  S o .  H e  has made  a n  effort t o  plant cotton, of m y  
own knowledge, by put t ing out fertilizer." N o  demand was made by 
plaintiffc on defcntlant to  surrender  the  premiqes. T h e  affidavit so statei,  
but there wai  no evidence to the effect. 

1'pon a motion of nonsuit, all the  evidence, whether offered by tlie 
plaintiff or rlicitrd f rom defendant's witnesses, is to  be considered i n  
the light most favorable to the  plaintiff, and he ic entitled to every 
reasonable intendnient thereon and  every reasonable inference therefrom. 

There \\a\ no suflicient eridence to  be cubmitted to the ju ry  tha t  the 
plaintiff> made a deliland on defendant to  surrender  the premises or tliat 
defcndant had ever planted cotton, and i n  so doing breached his  contrac3t 
with plaintiffs. Defendant .aid he  would, but he had not when tliiq 
action naq instituted. Defendant  could change his mind,  there was a 
locu,\ p o r r ~ i l e n f i c r e .  Plaintiffs jnmped before they were spurred. -1 mere 
g e s t w r  of a breach doei not constitute a breach. 

I n  anothpr aspect of the case, plaintiffs a re  barred f rom recovering. 
,I 1ca.e if construed nlost strongly against the lessor. H i r e  the l w o r *  
matlca no ctipulatioll c o v ~ r i n ~  tlie eve~l tua l i ty  of changes i n  Federal  Crop  
('ontrol policie,, hut contracted with def rndsn t  f o r  the fa rming  of a 
\pccific. area and spcrific crops. Defendant  correctly i n ~ i c t s  upon his 
right- under tlie contract. Plaintiff. rn~1i.t wf fc r  a n y  inconrenienc'e 
rcsnltilig from t h r i r  lack of foresight i n  fai l ing to  proride fo r  adjuqt- 
~ n c i i t ~  in line with G o ~ ~ e r i i m c n t  allotments la ter  to  be made. 

I n  the language of tlir qtatute, s u p m ,  ant1 evidence, me think tliat tlie 
t lefcnda~it  tenant  Iia. done n o  act or omitted to do a n y  act by nh ich .  
according to the s t i l ~ u l a t i o ~ r i  of the leaqr, his  mtate  has  ceased. 

F o r  thc reasons gi\.eil, tlic judgruent of the court below is 
, \Ernled. 
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AIRS. ETTA JOH1)AN. AD.MINSTRAT~<I~  ow C. T. JORDAN, D L C E ~ S E D .  T. 

PHILLIP CI,ICI<JIAS. 

(Filed 9 April, 1941.) 

1. Evidence 8 45a-Ordinarily, testimony must  be confined t o  statements 
of fact, and opinion evidence is competent only in  well defined escep- 
tions. 

As a general rule, the testimony of a witness must be confined to state- 
ments of coilcrete fact within his own knowledge. observation and recol- 
lection, even when he is testifying as  to matters w thin the commoil knowl- 
edge and experience, with esceptions permitting in evidence the concln- 
sions and opinions of witnesses when the facts involved call for special 
skill and btudy, or when the facts are  incapable of being clearly and 
adequately described. 

2. Evidence 9 48b: Death 5 '?-Sonexpert witness held incompetent t o  
testify tha t  injuries received by intestate caused his  death. 

In this action for wrongful death, the mother of intestate te\tified as  to 
bruises mid cuts on his  bod^ after the accident in suit, but her testimony 
that the h jur ies  resulted in intestato's death, whi:h occurred almost four 
months after the accident, was excluded. H e l d :  Plaintiff's rsception to 
the exclusion of the nonexpert opinion testimony cannot be sustained, 
since it does not fall within any of the exceptions to the general rule 
excluding conclusions and opinions of witnesses. 

3. Same: Evidence tha t  injuries sustained in accident caused intestate's 
death held sufflcient for  jury. 

111 this action for wrongful death, the evidence tended to chow that 
defendant negligently drove his car into a wagon in which inte\tate was 
riding, hurlitig intestate to the ground and injuring him. Intestate's 
mother and father testified as  to the injuries sustained by intestate a t  the 
time of the collision, that  he complained of pains in his chest on the after- 
noon he was hurt, and testified that intestate's chest began to swell and 
cont i~~ued  to grow larger and larger. that he had no such paius or swell- 
ing before the collision, and that  his condition ccntinued to grow worse 
until he died a little less than four months after the accident. H e l d :  
Proof of the cause of death is not confined to expert opinion eritlence, 
and the testimony is sufficient to be snbmitted to the jury 11pon the ques- 
tion of whether the injuries sustaii~etl by intestate in the accident caused 
his death. 

CLARKSOIV, J., concurring in result. 

,IPPEAL by plaintiff f rom C a w ,  J . ,  a t  October Term,  1940, of LEE. 

G a v i n ,  Jackson  & G a r i n  for p l a i n i i f ,  aappcllnnf. 
S o  counsel for defelldant,  appellee. 

SCHENCI~, J. T h i s  is a n  action f o r  the wrongful death of the plain- 
tiff's intestate alleged to have been proximately caused by the negligence 
of the defendant. 
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There was evidence tending to prove that  on 1 December, 1939, the 
intestate, a youth of fourteen years of age, was riding in a wagon driven 
southward by his father on U. S. Highway No. 1, about six miles north 
of Sanford;  that  a t  the same time the defendant's automobile, in which 
he was riding, was being driven in  the same direction on the same high- 
way; that  the driver of the wagon drove to his left across said highway 
to enter a wivate  road to his home, and after he had traversed the 
greater por;ion of said highway and' all of the wagon, except two or 
three feet of the rear thereof, was off the hard surface, the defendant's 
automobile, driven a t  an  unlawful and negligent rate of speed and on its 
left side of the highway, struck the wagon and hurled the plaintiff's 
intestate to the ground; that the said intestate was injured by his impact 
upon the hard surface; and that said intestate died on 29 March, 1940. 

When the plaintiff had introduced her evidence and rested her case 
the defendant moved to dismiss the action and for a judgment as in case 
of nonsuit. C. S., 567. The motion was allowed, and from judgment 
accordant therewith, the plaintiff appealed, assigning error. 

According to the plaintiff's brief, the only question presented i s :  "Did 
the court err  in excluding the evidence of the witness Mrs. C. J. Jordan, 
and ( in )  sustaining defendant's motion of nonsuit a t  the close of plain- 
tiff's evidence?" (for want of evidence of proximate cause). 

Mrs. C. J. Jordan,  mother of the intestate, C. T. Jordan,  a lad of 
fourteen years, testified substantially that  she saw her son later in the 
afternoon of the same day on which the collision between the wagon in 
which he was riding and the automobile of the defendant took place, that  
he was bruised and cut about the face. his arms and hips and chest were 
swelling, he had severe pains in his chest, and that she dressed his wounds 
and rubbed his chest with liniment and poulticed it, he grew worse; he 
was unable to sleep and sat  up  most of the nights, his chest seemed to 
give him the most trouble, i t  was swelling when the witness got home 
the ewning he was hurt  and continued to swell and at the time of his 
death it stuck way ou t ;  he was not in that  condition before the injury, 
he had a normal chest, was in good health and was unusually active; he 
was taken to the hospital for about a month and when he returned home 
he was unable to be up or out and could not sleep lying down, he could 
not get his breath, "I give him the medicine the doctors prescribed and 
rubhed his chest and put poultices on it. Nothing helped him I did. 
H e  died March 29, 1940." 

The witness. Mrs. C. J. Jordan,  was then asked if she had an opinion 
satisfcctorv to herself as to what caused the death of her son, and if so, 
v h a t  it was. Objections to these questions were sustained, and such 
I -d ing  is assigned as error by the appellant. I t  appears from thc record 
that if  the witness had been permitted to a n s w r  <he would have stated 
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that  she had such an  opinion, and i t  was that  tlie (death of her son "was 
caused from the injury received when the automobile collided with the 
wagon. I t  hur t  his chest and affected his heart in such way that  I could 
tell it  was the same condition that  was produced by the injury that 
continued to grow worse until he died from it. He was able to work 
and to eat, play and sleep before his injuries. R e  was not able to do 
either after that  and ate very little antl got to the place he could not eat 
anything hardly." 

I t  is a fundamental principle of the law of evitlcnce as administered 
Ly our courts, both in civil and criminal cases, that  the testimony of 
witnesses upon matters within the scope of common knowledge and expe- 
rience of mankind, given upon the trial of a case. must bc confined to 
statements of concrete facts within their own observation, knowledge 
and recollection. While there are exceptions to this rule which admit 
in evidence the co~iclusions and opinions of witnesses when the facts 
involred in the issue call for special skill and stud;v., or when such facts 
a re  incapable of being clearly and adequately described, we do not think 
that the opinion evidence of Mrs. Jordan sought to be introduced hy the 
plaintiff falls within the exceptions, and therefore kvc hold there was no 
error i11 sustaining the defendant's objection thereto. 

However, we are of the opinion, and so hold, that tlirrc was evidence, 
other than the opinion evidence of Mrs. Jordan,  that the drat11 of the 
plaintiff's intestate resi~lted from the injury he rrceivcd wheli the wagon 
ill which he was riding was struck by the dtfendant's negligently oper- 
ated a~~tomobi le .  The testinlony of Mrs. Jordan a:, to the extent of the 
physical injuries sustained by her son a t  the time of the rollision, her 
detailed dewription of the injury to hi.: chest, an t  thr  progrecs of the 
illness resulting, and of how immediately after the injnry the bop'i chest 
b q y n  to swell and continue to grow worsr until hc. died, together with 
the testimony of C. J. Jordan,  the f a t h u  of tllc intwtate, who wai driv- 
ing the mule to the wagon in ~vhich  thc inte*tate \v+s riding at tlie time 
the automobile of tlie defendant ro l l idd  with it. to the effect that the 
intestate was bruiced antl hurt  about the chcct, that his rheqt began to 
swell and he complained of it ant1 coi~ld not sleep, that hih wife pnt 
linirncnt on tlie inteqtate'h chwt, that the inte.tate wc,nt to school only 
intermittently until about Cliristma., and that his tontlition p e n .  n o r w  
and ~ ro r se  until he was carried to the hospital in January ,  1940. nhr1.e 
1~ stayed about four ncekq and was hiought home antl wai i i c ~ ~ e r  able 
to get up again, that the mitneqs noticed that  the intestatc'i c l~ci t  grew 
larger antl larger and it stuck out, and that lie d i d  20 March, 1940, 
affords some evidence that  the death of the inte-tate was prosirrtattxly 
caused by the in j iny  ~xeceired in the collision; and since this was more 
than a scintilla of competent evidence that thc proxiniatc cause of t l ~ c  
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death n a s  sucli illjury the case should h a ~ e  been submitted to the jury. 
Harper u. Bullock, 198 N. C., 448, 152 S. E., 405. 

We do not subscribe to the doctrine that  the cause of death can be 
proven o~ i ly  by the opinion of a physician, or other expert nitnesi. 
Harper u. Bullock, supra. The parents who had kept constant vigil over 
their wounded child for four long months, who had observed the svelling 
in his chest and had heard him complaining of pains in his chest on the 
same afternoon of the collision in which he n a s  hurt, and saw his chest 
continue to swell throughout his illness, who knew that  he had no such 
pains or snelling before the collision, and saw l ~ i m  gradually grow 
worse a i d  die. we apl~rehend could (and in this case did) tebtify to 
sufficient facts to sustain an  inference drawn by the jury that  the injury 
received in the collision was the proximate cauce of their child's death. 

There was error. in granting the motion for judgnient as in case of 
nonsuit. 

The judgnlent of the Superior ('ourt is 
Reversed. 

C L ~ R K ~ O S .  .J., ronrurring in result: It was in evidence that the ~v i t -  
lies., Mr.. C'. J. Jordan,  was asked if she had an opinion qatisfactorp to 
herself a.: to \ \ ha t  caused the death of her son, and if 50, n h a t  it was. 
Ohjectionb to the*e questions were sustained, and such ruling is as>igned 
a i  error 1)y the appellant. I t  appears from the record that if the wit- 
nes. had been permitted to a n w e r  she would hare  stated that she had 
such an ol)inion, and it n a s  that the death of hcr son ' h a s  cauwl  from 
the iniur> rcwi \ rd  n h r n  the autonlohilc collided wit11 the nagon. It 
hurt hi, chest and affcctcd his heart in such u-aT. that I could tcll it n a s  

tent. 
Tn 20 .Xlnerican tJ~irirljrutlei~ce, undt3r thc 11cad of Evidrnce, part 

wc. 859. 111). 719-720, is the following: "Xol~es~~ert .-The opinions of 
lay or 1ioncs11c~rt witnesses who are familiar \\-it11 a persoil \v11ow p11ysi- 
ral conditioi~ is in qut:stion ant1 have had opportni~ity for ol)set.r.ing him 
:<IT competwt cvidcncr on issues concrrning the general health, streugth, 
an(1 the t~odily vigor of sucli person, his frcblci~ess or apparent illnc.ss, or 
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t ime to another. Lay witnesses have been perinitted to  testify t h a t  a 
person looked bad, tha t  he  looked feeble, t h a t  he was lame or  could 
scarcely walk, t h a t  he appeared t o  be very sick, and  that  he  was so ill as 
to be beyond asking anyth ing  o r  i n  a condition to  know anything." 
Farming  Co. v. R. R., 189 S. C., 63 (69) ; Street  c. Coal Co., 196 Tu'. C., 
178 (183)  ; McCord c. Hnrrison-Wright  Co., 198 S. C., 742 (745-6) ; 
Keller  v. Furni ture  Co., 199 N .  C., 413 (417) ; Teseneer v. Mills  Co., 
209 S. C., 615 ( 6 2 2 ) ;  Pack c. K a t z i n ,  215 5 .  C., 233 (235).  The 
evidence was competent, the probative force was for  the  jury. 

EDSA LACGHRIDGE, J O H S  LAIL, ERNEST LATL, PAULINE ZIMMER- 
MAS, ELLIS ZIJI,\IERllAN, CLAUDE ZIMMERMAN, THE LAST FOUR BY 

THEIR DULY APPOIXTED SEXT FRIEND, J. H. LAUGHRIDGE, v. VIRGINIA- 
CAKOLISA JOINT STOCK LANU BAKK, ISC., JULIUS INGLE, BUT- 
LER GILES, JOHX STROUPE .4XD MATTIE FCIGLE, ADMINISTRATRIX OF 

W. F. FOGIS,  I)ECEASEII. 

(Filed 9 April, 1941.) 

1. Election of Ren~edies  0 :  Partition § 10- 
Where, after sale for partition, the tenants ill common who failed to 

receive their pro vatu part of the sale price of the lands, elect to ratify 
the sale and sue for their pro ruta share of the sale price, snch election 
eliminates all question of title and the validity of 1-he partition proceedings. 

2. Partition s 10: Mortgages § 17-Where purchaser a t  partition sale 
borrows purchase price under deed of t rust ,  cestui is not under  duty 
to  see to  proper application of proceeds of loan. 

Minor tenants in common, who failed to receive their pro rntn part of 
the proceeds of tlie partition sale, elected to ratify the sale and sought to 
recover the amount d11e them from the sale price. I t  appeared that the 
pnrchaser a t  the partition sale, who was one of the tenants in common, 
I~orrowed the purchase price and secured the loan by a deed of trust on 
the property. After default the deed of trust was foreclosed, but the pur- 
chaser nt the foreclosure sale was not made a party to the action. There 
\vns no e~idenise that the c e s t u i  had any connection with the partition 
proceeding, which was practically completed before the loan was made, 
nor that the loan was ever repaid, nor that the c c ~ t u i  had any notice that 
the proceeds of the partition sale had not, or would not be properly dis- 
tribnted. H c l d :  The evidence does not sustain the finding of the lower 
court that the cf.stcti was the purchaser of the locii~ i n  quo, tund jndgment 
that the c e s t u i  is linble to plaintiffs for their 111.0 i v t a  part of tlie proceeds 
of the partition silk is reversed. 

3. Appeal and  Er ror  s 37e- 
Where the conrt's findings of fnct are not sc~pported by the evidence, 

the flndings are not contlusive mld the judgment based on s w h  findings 
is erroneous. 
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APPEAL by defendant Virginia-Carolina Joint  Stock Land Bank from 
Phillips, J., at  September Term, 1940, of BURKE. 

,lilull & Patton for  plaintifs, appellees. 
Worth Le. Horner for  defendant Virginia-C'nrolinn Join t  Stock Land 

Bank, appellant. 

SCHEXCK, J. This is an  action to recover the pro rota share of the 
plaintiffs in the amount contracted to be paid for a tract of land of 66.34 
acres, in Icard Township, Burke County, North Carolina. 

Upon motion of the plaintiffs the cause was referred to C. E. Cowan, 
Esquire. 

The referee found as facts that  the plaintiffs were formerly tenants in 
common and owners of two one-sixth interests in the locus in  quo; that 
in a special proceeding, in which the petitioners were the adult tenants 
in common and the plaintiffs herein (who were minors) were the re- 
spondents, the loctts in quo was ordered sold for  arti it ion, that John C. 
Stroupe was appointed commissioner to make the sale, that  Butler Giles 
was clerk of the Superior Court and appointed Stroupe commissioner 
and made the order of sale which was confirmed by the judge of the 
Superior Cour t ;  that 51. B. (Renjamin) Zimmerman, who was one of 
the petitioners, became the purchaser of the land and deed therefor was 
made and delivered to him by Stroupe, as commissioner, and said deed 
lvas duly recorded in Burke County;  that  31. B. Zimmerman borrowed 
from the Virginia-Carolina Joint  Stock Land Bank the sum of $1,000.00 
with which to pay a portion of the $1,200.00 which he had agreed to pay 
for the locus in quo, and that to secure said loan from said bank the said 
31. B. Zimmerman executed a deed of trust for $1,000.00 upon said land;  
that a cheque for $1,000.00 was executed by said hank payable to R. H. 
Shuford. attorney, Benjamin Zimmerman and Mary Zimmerman, bor- 
rowers. and that after endorsement of said cheque by the payees it was 
t i~rned over to TIT. F. Fogle, who had been constituted by 11. B. Zimmer- 
man his agent to negotiate a loan and purchase for him the outstanding 
interests in the locus in quo; that W. F. Fogle did not pay to Stroupe, 
commissioner, nor to Giles, clerk of the Superior Court, the pro rafa  
share of the agreed purchase price of the infant tenants in common, the 
respondents in the special proceeding (and plaintiffs in this action) ; 
that .aid infante h a ~ e  not received any of said agreed purchase price; 
that said 31. B. Zimn~erman defaulted in the payment of his loan from 
the Virginia-Carolina Joint  Stock Land Bank and the deed of trust 
given by him was foreclosed and Julius Ingle became the purchaser of 
the locus in q u o  at the foreclosure sale; that Julius Ingle was never 
served with process and is therefore not a party hereto; that W. F. Fogle 
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is tle;rd irntl Mat t ie  Fogle. his acln~iiristratris,  is a par ty  tlcfentlnnt; and 
the r c f c ~ w  f ~ i r t l l ~ r  foui~t l ,  ~ n f e r  ctlitr , the follon i ~g : 

"1s. T l ~ a t  it  i+ fount1 t1i;tt the \ ' i rg i i~ in- ( ' a ro l i~~a  Jo in t  Stock Lnml 
B a n k  hat1 110 ilotice a t  the t ime of n ~ a k i i i g  the loail to I h j ; ~ m i n  (31. I3.) 
Z ~ I ~ I ~ I I C T ~ I I : I I I  :111t1 t i ~ k i ~ l g  ir deed of ti11.t on tlic :ind a. ~ c ~ m r i t y  fo r  the 
loan. rluit a n y  frirutl 11:itl \ i ( w ~ ,  oi \\ cwltl IN.  1~r:lc.ticwl 1111011 tl~tx ~ ~ l i ~ i l ~ t i f f b .  
or t l ~ t  tlrr p l : ~ i ~ ~ t i f f s  had not 01. uonltl not ~ c w i \ r  thc 1111l.c.11a.c' I I I O I ~ P \  
fo r  t l ~ e l r  intc>wst ill &aid tracdt ot I:rntl fro111 t l r ~  ( ' ~ I I I I I I ~ ~ . ~ O I I ~ ~ I . . ' '  

T h c  r c ~ f c . ~ ~ ~ ,  c ~ ) ~ ~ c l ~ ~ t l v t l  a -  ;I 111i1tt(>r of 1;1\\  ii~r(l - ~ ~ p g ~ s t ( d  tha t  j~r( lg~lr t>ut  
. . 

be o i ~ t c w ~ l  that  the> p1:rintiffi r c~wvcr  of .lo1111 ('. Strolipc. cwllnl~lsslonc~. 
ant1 of thc cst:~tc of TIr. 1.'. E'ople, and that  t l ~ c  action hc t l i . ~ l ~ i w d  21-  to 
thc o t l i c ~ ~  tlcfciidant.. T o  t11e.e c o n e l u ~ i o n ~  and suggc>-tior~ of l ~ r t l g ~ ~ l r r i t  
the p l a i ~ ~ t i f f i  p r t v r ~ r t l  c w q ) t i o ~ ~  and nl~l~ealet l  to the 111(1gc~ of tlw SII~IP- 
r ior  C'ourt. 

Tlw jntlge of the  Su1)crior ( ' o ~ ~ r t  I acnted the findiiigs of fact  and con- 
cl11iio115 of I:rn of the referee a.  the\ ~v la te t l  to llle defont1:int Virginia-  
Carolina , T o i ~ ~ t  Stork Land Bank ,  :1m1 f o l ~ n d  aild uc1,jutlpcd th:lt w i d  land 
bank \\a.  :I 1)11rcl1ast,r of the lo( 1 1 ,  r t 1  ~ I I O ,  t ha t  thla s1,cc.ial ~ ~ i ~ o c c ~ c t l i n g  did 
not c.on\c3y titlc, A I I ~  t ha t  the, land biilik bo~igh t  thtx /oc8il\ r t ,  ({IIO \\it11 
notice of t11v tlcfwt in  thc t i t l t~  wntl \ \as .  t l ~ c w f o ~ c , ,  liahlts fo r  th(8 a n ~ o u n t  
I U C ~  fo~ . .  FIYIIII tlrcw fi~itli~ig. a ~ l t l  :rtljntlieation 111t. t l r~fo~~tl t int  Virginia-  
C:irolin~r J o i ~ r t  Stovk 1,antl Tjank a l ~ ~ ) c n l ( d  to thtx S111)rcw~~ ( 'ollrt ,  a i s i p -  
inp error.. 

T11c pl:r~l~tiff.  i l l  the  o1.1pinal c o n ~ p l a i ~ r t  illctl to rtLc0o\c.r tl~csil. [ J I O  rctlo 
share of tlw aglwtl  1)ilrcl1aic> 1)ric.c for  tlw l a i d ,  ant1 also ;in intercit  in 
the l:~ntl it.clf, but sl~bwcluc.ntIy elc~ctid to  ra t i fy  the w l c  tint1 to  sock to 
recowr  only :I s h a r t  of the funtl. Thi. clirniriatcd from t h ~  l i t i g a t i o ~ ~  :ill 

qucstionq rclativc, to  t i t l r .  inc~lutling tliovi p r c v ~ ~ t r c l  i l l  tlrv ~ p c c i i ~ l  1n.o- 
cecding. 

T l ~ c l ~  n a .  I I O  t b \  itl(zncbc> to .uit;ri~r t l ~ c  finding t h a t  the Vir.g~liiir-('a~.o- 
l ina .Taint Stock I ~ n d  l h n k  \\:is a prrrc~h:iwr of the 1 0 ,  / I \  / , I  cltro. ' 1 ' 1 1 ~  
only connection which the  bank had with 31. R. Z i ~ ~ r ~ r ~ c m l l a n  nu\ t h ~ t t  
i t  loancd to him $1,000.00 nhicli  n:rs *c~*11rc4 11y :I clccd of trlist 011 tllc, 

land wltl to  hi111 in the, i p c ~ i a l  p r o w d i n g  $01- I)i~l.ti t ion. 11. 13. Zin1111w- 
man,  a i  :I nitrlc~si fol. tllc, plaintiff., tc~~tifie(1 t11:lt 11(. got t l ~ c  1)rocccrls of 
the Io:in a1it1 i ( l c ~ ~ ~ t i f i ( ~ ( l  t 1 1 ~  ~ ~ I ( Y ~ I I ( I  1)) uliich it \ \ ; I ,  l~l i id .  t11:it 1 1 ~  111ii(Ie 
dcfaul t  i n  the ~ ~ i i ~ n l c ~ n t  of thcb 10ir11 : I I I ~  t l ~ ( '  I : I I I ~  1\i1' ~ 1 ( 1  hy t h r  t r u i t ~  
and wiii bought by .J111in- I t~plo.  

r .  1 I I P ~ C I  i~ 110 evi(1~11ty~ t11:it t11v T i r g i i ~ i ; i - ~ ' t r ~ ~ o I ~ ~ ~ ; ~  .Joint S t w k  L:ml 
Hank 1i:rtl : I ~ J  conncc. t io~~ n it11 t 1 1 ~  .pcic.ial l~roccwlinq, T\ hie11 11 a. I~rac*ti- 
cally c~orlrl~letccl hcforc the. I ~ J : I I I  I\ :I- I I I ; I ~ ~ Y  1)y .;lit1 Imnk to JI. 13. Z i n ~ l ~ r c ~ r -  
1nz111. 110r i, t l r ~ r c  arry i ( I t~~r tv~  I I I  t110 I Y ~ ~ ~ O I Y ~  that  - i ~ i ( l  Ii111(1 11;11rk ( 3 ~ ~ x ~ ,  got 
back thr. amonnt  of it.; ~O:I I I .  
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W e  a r e  of t h e  opinion,  ant1 SO hold,  t h a t  a n y  f indings  of f a c t  wh ich  
s u p p o r t  t he  conclusion of l a w  of the  judge of t h e  S u p e r i o r  C o u r t  t h a t  
t h e  Vi rg in ia -Caro l ina  J o i n t  Stock L a n d  B a n k  was  l iable  t o  t h e  p la in t i f fs  
f o r  t he  a m o u n t  sued f o r  a r e  n o t  suppor t ed  b y  a n d  t h a t  t he  
c o u r t  therefore  e r r ed  i11 a d j u d g i n g  t h a t  s a id  b a n k  was  so  l iable.  

T h e  judgmen t  of t h e  S u p e r i o r  C o u r t  in so f a r  a. i t  ad judges  an! 
l iabi l i ty  to  t h e  p la in t i f fs  o n  the  p a r t  of t h e  de fendan t  Vi rg in ia -Caro l ina  
J o i n t  Stock L a n d  B a n k ,  t h e  appe l l an t ,  i s  

Reversed. 

( Filed 9 April, 1041. 

1. Usury 8 6-Where original usurious agreement is renewed and new 
usury added, borrower may set up usury in original agreement not- 
withstanding stipulation in renewal agreement releasing right to claim 
usury. 

Defendtint esec~i ted  i t s  note. tainted with nsnry hy the  inclnsion of a 
tliscount charge. and secured same hy deed of trust .  Upon default  and 
thrent of foreclosure, the lender, a t  the reqnrst  of tlefendant, allowed 
defendant to renew and refinance the loan hy rsecnting new notes for the 
amount of the original loan less the payments thc~retofore made on prin- 
cipnl and interest. plus n n c n  ~ i s ~ i r i o n s  d isco~mt vharge, which renewal 
iiotes wrrc  s w ~ u ' e d  hy deed of t r i m .  At the time of c~secl~t ing the renewal 
notes, defendant esecvtcd a release to the lender tlischnrging the  lender 
of any claims I)nsed 011 ~isliry. Hr.ltl: The refinancing agreement in this 
c.ase was not an  abnntlonnirnt of the original ucnrions agreement and the 
esec.ution of u new obligation eliminating the original usury and providing 
for  tile p;lyment of legal interest thereafter. which would purge the orig- 
inal usury, but was n mere rmewal  of the original usurious loan plus the 
csnction of adtlition:rl nsury, and defendant horron.er. in an  action on one 
of the rr11ew;ll notcs. i s  entitled not only to set np nsnry in the renewal 
notes. bnt may also claim usury in the original agreement. i t  being clear 
that  the  requirement in the renewal agrecnlmt that the borrower promise 
to pay a par t  of the old a s  well as ndditional nsnry was a clear imposition 
;lgainst which the 11,wry statutes were designatctl to protect hiin. 

2. Vsury 9 !2- 
The inclusion of n d i ~ c o u i ~ t  charge in the face amount of a note ill addi- 

tion to the principnl borrowed and legal interest. constitutes 11sury 1 ~ 1 1 0 ~ -  

ingly c l ~ a r g t d  in violation of the  statute,. 

3. Vsury # 7- 
All interrst  is  forfeited w h w  u w r y  is l ino\vi~~gly exacted. (1. S., 2306. 

XPPEAI, by de fendan t s  f r o m  P u r r ,  ,J.. a t  Septclmber T e r m ,  1940, of 

LEE. 
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Civil action to recover on promissory note. Tlie t lefenda~~rb set up 
usury and pleaded payment. 

On the hearing the parties agreed to waive a jury tr ial  and to submit 
the cause to the court for  tletern~ination on certain stipulated fact.. I n  
summary and abridgment, they follow: 

1. On 9 May, 1927, the F a i r  Pronliscl -1. 11. E. Zion ('hurcll b o ~ ~ o ~ v c d  
$9,000.00 plur $432.00 expenses fl-0111 th(2 I n t l ~ ~ \ t ~ i a l  Bank of I i i v h ~ ~ ~ o n t l ,  
Va. ( a  Virgiiiiti ( 'or l~orat ion) and rxccutwl it< promissory note for  
$13,500 ($9,432.00 plus discoulit of $2,2h6.00 plus $1,782.00 interest, 
amortized into 60 monthly paynients of $225.00 eavh) and .ecurctl sarlle 
by deed of truct on church lot and building in Lee County, this State. 

2. The Church made 17 payments aggregating $3,525.00, antl when 
foreclosure was t h r e a t ~ ' ~ ~ e d  to collevt the I~alance, the Church "~wpes twl  
that  the same be refinanced on ter~ir-  allowing i. .;mailer nionthly I)ay- 
ment." 

3. Thereafter, on 13 Ilecember, lDdS, at tlic request of the Church and 
its officers, thr  Indu+trial  Eank of Richniond "allo~vctl the said Churcll 
to renew mid refinanc~cl said loan" by agreeing to pay $8.400.00 plus 
$201.60 expenses. .Is evidence of this the ( ' l i u r~ l l  executed a first lien 
note for  $4.200.00, paynble 1 January ,  1934, and u second lien note for  
$6,300.00 ($4,401.60 plus discount of $1,066.80 plus $831.60 interest, 
amortized into 60 monthly payments of $105.00 cach) and *ecuretl same 
by deed of truzt on the ('Lurch property in Lec Cc~unty. Sinlul taneou~ly 
with the registration of this tlced of trust the oliginal deed of trust of 
9 May, 1927, was cariccled. 

4. .\t the same time, to wit, on 1 3  Deccmbc #, 1928, tlic defeiltlalit 
Church executed a release to tlie Industrial Rank of Richniond particn- 
larly discharging antl releasing the said bunk "of any and all claims 
which we have or may hereafter have to plead usury against said 1ndu.- 
trial Bank of Richmond by reason of the making of the old loan herein 
referred to and the execution of the <aid deed of trust on May 9, 1927, 
and the present settlement thereof." 

5. The first lien note of $4,200.00 n a s  negot~atetl to tlie Mortgugc 
Corporation of Virginia, and was later collected Iq suit in which judg- 
ment by consent waq entered \rithout ~)rejutlicc t o  or abridgement of the 
rights of the partiec; in respect of the second lien nott.. 

6. On 1 Septcmbcr, 1931, the Intlustrial Bank of I i icl~mond cc.aicd to 
do business, and a bondholders' protective committee took charge of its 
collaterals, including the second lien note hcre in ,uit. 

7 .  The  plaintiff bccame the holder of the secontl lien note of $6,300.00 
on 1 September, 1937, by purchase from bondholtlers' committee. 

8. The  Church has paid $2,175.59 on said ncste. This action i+ to 
enforce collection of the bdance  alleged to be due thereon. 
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The  trial court held that  the plea of usury, so f a r  as the original 
traltsnction n-as concerned, was not available in the face of the release 
executed on 13 December, 1928, but that  such plea was good as applied 
to the uhury charged in the note here in suit. Judgment wa* accord- 
ingly rendered on the note for the difference between $4,401.60 and 
$2.175.50. Defendants appeal, assigning errors. 

S ~ a c . > .  C'. J .  The  question for  tlevision ia whetlier the relcuse of 
1 3  December, 1928, estops the defenclauts from wtt ing up usury in the 
original tramaction. The answer is T o . "  

True, the decisions are to the effect that  a n  abandonment of the 
usurious agreement and the execution of a new obligation for the amount 
of the original debt, elinlinating the usury and providing for the pay- 
ment thereafter of legal interest, purges the original usury, and renders 
the second obligation valid and enforceable. IIiEl 7,. Lindsay ,  210 X. C., 
694, l b 8  S. E., 406;  Beck c. Bnrtk,  161 S. C., 201, 76 S. E., 722;  Ector 
1.. Osbornc, 179 S. C., 667, 103 S. E., 388, 13 A. L. R., 1207, and anno- 
tation. But this is not the case s u b  judice.  The refinancing of 13  
December. 1928, was but a renewal of the original obligation, unpurged 
of 113111y. :ind new u u r y  was added to the note here in  suit. 

As exaction for  the release, the dcfentlartt~ were required to promise 
to pay a pttrt of the old as well as additional usury. This was a clear 
imposition upon the borrower. .ill interest is forfeited when usury is 
knowingly exacted. C. S., 2806. The  items of $2,286.00 in the original 
note and $1,066.80 in the second lien renewal note obviously render 
both ururions. These amounts were knowingly charged in ~ i o l a t i o n  of 
the statute. .It the time of the release no etfort was made to rid the 
transaction of usury. Contrariwise, in addition to the original taint, 
more u s i~ ry  was exacted. This distinguishes the present case from Beck 
,*. Bc,,cL*, ,\uprn, where the compromise wttlement was act l~ally  aid by 
tllc borrower, and the note stripped of usnry. 66 C'. J., 401. See 
;)facRacLan Y. R a n k ,  164 S. C., 24, SO S. E., 184, for valuable discussion 
of the whole subject. 

The  follo~ving from EI.81 v. L i n d s n ? ~ ,  slrpru, would seem to be decisive 
of the c p ~ t i o n  here presented: "Usury statutes are d e s i p ~ d  to protect 
the b o ~ l ~ o w r  whose neceqsity and importunity map place him a t  a dis- 
;I(lyalltage ~ y i t h  rpspect to thc exactions of tlic lrnder, and the borrower's 
conrent to tile payment of I I S W ~ ,  or CWII  hi^ snhsequent approval of it, 
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will not debar  h i m  froni subsequently asserting claim f o r  the penalty 
prescribed by our  broadly r e n ~ e d i a l  statute. ,llncRnckan v. Bank, 164 
S. C., 24." 

T h e  cause will be remanded for  judgment in  accordance with what  is 
11ei.e decided. 

E r r o r  and  remanded. 

(Filctl 9 April, 1941.) 
1.  Insu~.ance 5 30a- 

Xoup:rymcnt of a prrnii~itn wlietr due, or withill the period of grace 
tlic~reafter. in the nl)srncc of some est t~nsio~i  or waiver, automatically 
avoids :l policy of insnrat~c.c,. 

2. Insuranrr 8 SOc:  Payment (i 2- 

T ~ P  giving of a ~vortliless t-l~(v.l< is not paylnel~t. 

3. Same-Whether chrrk was wrongfully dishonored and 8nal payment 
thereon is still rightfully available from bank held for jury. 

Insured, in accortl:rnc2c with custom, sent his check in payment of pre- 
niium, which paynle~~t  would h a w  kept h is  certificate in force until after 
his tleath. A p remi~~ln  recc.ipt ro~ltlitiotircl 11pon "fin;tl cash returtis" 011 

thc c~llccli w:w i.wnrtl. The cl~cclt \v:is returned by the brink for "insufii- 
r i w t  fnnds." but the  I)e~ic~fic.iirry co~itentletl upon snpporting evidence that 
tlrc hnnk wro~~gfnl ly tlisliunorctl tlie check b c c a ~ s e  of a 1)rior unauthorized 
tlc4)it cnteretl against i~isnrctl's ~ ( ~ I I I I ~ .  Hcl ld :  If the bank wrongfully 
rot~~rrietl  thc check. "final (*:is11 returns" are  still rightfally available 
t l ~ ~ r c ~ o n .  and therefore the question slionld have heen submitted to the 
jury for the determinatiou of the rights of the parties in accordance with 
its vrrtlict, and the granting of imurer's motim to nonsuit was error. 

. \ P P ~ . A I .  hy plaintiff fro111 Hone, ./., a t  X o w m b e r  Term,  1940, of 
LESOIR. 

Civil action to recover on certificate of g roup  ins~ i rancc  issued Ly 
defendant to David P. C'auley, as  a n ~ e n ~ h e r  of tlie Federal-Postal 
Employees Association of Denver, Colorado, ant1 payable to plaintiff as  
beneficiary. 

T h e  certificate in suit.  Certificate 30. 39628, p r o ~ i d e s  that ,  5ubject to  
all the terms and conditions of Group  Policy S o .  IS-204164,  issued by 
the  defendant and delivered to T h e  Federal-Poctal Employees ,Issocia- 
tion of Denver, Colorado : 

"The l i fe  of David P. Callley ( the  member)  ip Insured for  the  s u m  of 
Three  Thousand Dollars  P a y a b l ~  t o  R u t h  Sut ton Cauley, wife, bene- 
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ficiarg, if death shall occur during the continualice of said Group Life 
Policy wnd while the Member is a Mernher in good standing in the 
Association and the insurance represented by this certificate is in force." 

The insured diet1 on 75 Septcwlber, 1930. I t  is concetletl that  his 
death occurred during the continuance of the group policy and while he 
was a member in good standing in the Aqsociation. I n  the court below, 
the case wab made to turn on whether the in~urance  repi'esented by the 
certificate in suit was in force at the time of the death of the insured. 

A semiannual premium of $21.38 ww~ due on 1 .lugnst, 1838. T i t h i n  
the grace period thereafter, to wit,  on 30 ,\ugu,t, the iilsuretl sent the 
Alssociation his check for the amount of saitl semiannual p r ~ m i u m ,  drawn 
upon the First-Citizens Rank I% Trust ('ompany of Kinston, S. C. This 
check was received by the llssociation in Denver on 5 September, and 
conditional receipt was issued therefor, reciting that  "such tender of 
payment i l  received by the Association for collection only and subject to 
final cash returns to  the ,\ssociation." 

The check reached the bank in Kinston on 12 September. and was 
returned marked "not sufficicnt funds." 

Notice of dishonor reached the  socia cia ti on in Denver on 15 September, 
sevcral hours after the death of the insured. .I letter addressed to the 
insured was written on the same day enclosing the remittance with thc 
*tatement that  it had been returned for insufficient funds, and continu- 
ing:  "The grace period has expired, however, if we receive your remit- 
tance by return mail n e  may be able to secnrc yo11r reinstatement with- 
out a new application." 

The insured customarily paid his premiunir by check. 
The insured deposited $21.38 in the First-Citizens Bank 8: Trust Com- 

pany on 1 September, 1939, to cover his insnranre prclniunl check, and 
would have had this amount to his credit when saitl check was presented, 
but for a debit of $5.26 charged against his account on 4 September. 
The plaintiff alleges that  this debit was unauthorized, as it was made 
without the knowledge or conscnt of David P. Cauley, and resulted from 
the changing of a check in thi.; amount drawn on the Branch Banking 
&. Trust Company on 13  duly, 1930, and made payable to II. Stadiem. 
Thiq check apparently bears the notation: "(This check changed from 
I3ranch Ranking & Tr .  Po.)." I t  is sipnctl "D. P. Caulep," whereas 
the deposit in said bank was in the name of "David P. Cauley." 

From judgn~cnt of nonsuit entered at the close of all the evidence, the 
plaintiff appealq, assigning e r rom 

. I .  -4. J o n e s  f o r  plnii t t i f f ,  a p p e l l n n f .  
,Cl,nilh, Ilrhnrlon cT; Jordnn  for  d e f ~ u ~ l i r n f ,  a p p e l l e e .  
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STACY, C. J. I t  is generally understood that  the nonpayment of a 
premium when due, or within the period of grace thereafter, in the 
absence of some extension or waiver. autonlatically avoids a policy of 
insurance. Rees v. Ins. C'o., 216 X. C., 425, 5 51. E. (2d),  154;  dlletl 
v. Ins. Co., 215 N .  C., 70, 1 S. E. (2d) ,  94. This was the theory upon 
which the case was tried, and i t  is the basis of the nonsuit. ~' i l l ia tnson 
v. Ins. Co., 212 N. C., 377, 193 S. E., 273. I t  is also understood that  
the giving of a worthless check is not payment. Hayworth I:. Ins. Co., 
190 K. C., 757, 130 S. E., 612. Nor  is the case of Perrell 2.. Ins. Co., 
210 N.  C., 831, 187 S. E., 575; S. c . ,  205 N. C.: 420, 181 S. E., 327; 
S. c., 207 N. C., 51, 175 S. E., 692, authority for a contrary holding. 

Here, however, there is no concession that a worthless check was given 
in payment of the premium due 1 August, 1939. I t  is the contention of 
the plaintiff that  this check was wrongfully dishonored by the bank, and 
there is evidence to support the contention. This makes it a case for the 

jury. Smith v. Ins. Co., 216 N .  C., 152, 4 S. E. :2d), 321. 
The conditional receipt issued by the Association shows that the check 

was received subject to "final cash returns." The insured customarily 
paid his premiums by check, and it is conceded thai the check in question 
would have kept the insurance in force but for its dishonor on 12 Septem- 
ber. I f  it  should be found the bank was in error in returning the check 
and accordingly the "final cash returns" are still rightfully available to 
the Association, the judgment of nonsuit mould seem to be a t  variance 
with the rights of the plaintiff. Otherwise the defendant may again 
prevail. Haywor th  v. Ins. Co., supra. 

Reverqed. 

STATE v. D. H. SMITH. 

( Filed 9 April, 1941. ) 

False Pretenses § 2: Indictment 5 9-Indictment for obtaining money by 
false pretense should allege that defendant obtained money and state 
the amount. 

This prosecution for false pretense was based npon the contention that 
defendant executed a note for 8200.00 secured by a chattel mortgage on 
certain mules, which note and chattel mortgage he delivered to the prose- 
cwting witness, falsely representing that there wertl no prior liens on the 
mules. and obtained from the prosecuting witness the sum of $150.00 in 
cash and the promise of the prosecuting witness to pny the sum of $50.00 
Inter. Held: The allegation of the indictment thnt defendant obtained 
from the prosecuting witness "goods and things flf value, eridenced by a 
note in the sum of $200.00, which note is credited with $50.00," is insuffj- 
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cienr. i~ntl defendnnt's motion to quash should have been allowed, since 
the prosrcwtion was for fraudulently obtaining money and the indictment 
not only faiIed to describe the amount in  dollars and cents, but nowliere 
alleged that money was fraudulently obtained. 

APPEAL by defendant from G r a d y ,  E m ~ r g e n r y  J u d g e ,  at  December 
Term, 1940, of LENOIR. 

S f f o r n e y - G e n e r a l  XcX1rl7trn a n d  Assistntct .-lltor?aeys-General R r u f o n  
and  P a f f o n  for the  S f a f e .  

S z r f fon  d2 Greene for de fendan t ,  appel lant .  

SCIIENCK, J. The bill of indictment upon which the defendant was 
convicted and sentenced charged that he did unlawfully, fraudulently 
and feloniously obtain from the prosecuting witness, by falsely pretend- 
ing that two certain mules were free and clear of all encumbrances, "the 
following goods and things of value, the property of Freeman Grady, 
to wi t :  Goods and things of value, evidenced by a note in the sum of 
$200, which note is credited with $50, with intent then and there to 
defraud, . . ." 

Upon the arraignment and in apt time the defendant moved the court 
that  the indictment be quashed upon the ground that  i t  was defective 
and insufficient and failed to charge the defendant with the crime of 
false pretense or any crime a t  all. The motion was overruled and the 
defendant preserved exception. 

We are constrained to hold that his Honor erred in overruling the 
motion to quash on account of the want of certainty in the description 
of the property alleged to have been fraudulently obtained from the 
prosecuting witness by the defendant. The allegation that  the defendant 
obtained "goods and things of value" is too vague and uncertain. The 
"goods and things" should have been described specifically by the names 
and terms usually appropriated to them; and since it was money that  was 
sought to be proven the defendant had fraudrllently obtained it should 
have been described a t  least by the amount, as, for instance, so many 
dollars and cents. 8. r .  Reese, 83 N.  C., 637; 8. P .  Gibson,  169 Tu'. C., 
318. 55 S. E., 7. 

The evidence tended to prove that the "goods and things of value" 
fraudulently obtained by the defendant from the prosecuting witness was 
one hundred and fifty dollars in money. Money is not sufficiently defi- 
nitely described by the terms "goods and things of value." Nor  is the 
position of the State strengthened by the words "evidenced by a note in 
the sum of $200, which note is credited with $50." The evidence tended 
to show that  the prosecuting witness received from the defendant a note 
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f o r  $200.00 secured by a chattel mortgage on two mules, but  "the goods 
and things of value" which the  defendant received f rom the prosecuting 
witnes,i was $150.00 i n  cash, and a promise of $50.00 a t  a l a te r  time. 
There  is a total lack of allegation t h a t  a n y  nlcmey was fraudulent ly 
obtained by the  clefelidant f r o m  the prosecuting witness. 

There  wit,. error  i n  o re r ru l ing  the n ~ o t i o n  to quash the bill of indict- 
ment, and  the  judgment of the  Superior  Court  n111st be 

Reversed. 

( Filed 16 April, 1941.) 

1 .  Highways § 6- 
h high~vay is u strip of land appropriated to use by the public a t  large 

for the purpose of travel or transportation, subject only to restrictions to 
secure the largest prwtical benefit in such use, and the right of public 
tmvel xntl the duty of public mnintenanct. are  il-s prime essentials and 
the amount of travel is immaterial. 

2. Highways 5 10a- 

A highway right of W:I$ is not an easement fcmr ui~limitcd public use. 
hnt is limited to use I)y the public gtwerxlly for the purpose of travel or 
tri~nsportation. 

3. T~legraph and Telephone Companies § 6 

The right of w ; ~ y  of n telephone company is not an easement for a11 
unlimited pnblic use, but is limited to quasi-public use for the purpose of 
facilitating the con~~nunication of intelligence and news. 

1. Highways 9 10a: Telegraph and Telephone Companies § 4- 

A highway right of n'ny and a right of way of a telephone company. 
although both are detlicilted to public use. are  distinct types of easements, 
and the right to use land for the erection and mcintennnce of telephone 
poles ;lnd wires is not contcinplnted when land is acquired for 11ighwny 
purposes am1 is 11ot eml)mt.ed ill the easrmcnt acqnirecl for this purpostl. 
but coustitntcs un :~dtlitional bnrden npon the  lanil. 

The eroction nntl n ~ ; ~ i n t e n ~ ~ n c e  of telephone poles nltd wirc,s nlong ;I  

higl~way is n nsr buhortlinate to the use of the land for thc. prinx~rg pur- 
pow of pl~hlic travrl. 

t i .  Highways 3 lea: Ehscm~twts 5 i 5 5  

The o\vutlr of 1:111tl over which :I higliwny is co~~:itructt>d has the exc111- 
sivc right to the soil snbjwt only to the right of travel in the pnlblic allti 
tho incidcntnl right of ktxeping the highway in proper repilir for pnl,lic. Iwc.. 
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Constitutional Law 15a: Eminent Domain § %Erection and niainte- 
nance of telephone poles and wires along highway constitutes addi- 
tional burden on land. 

The erection and maintenance of telephone po1t.h and wires along a 
highway constitutes an aclditional burden upon the land which aniounts 
to a "taking" pro tanto,  for which the owner of the fee is entitled to com- 
pensation regardless of the fact that  the original easement for highway 
purposes is so extensive that the subservient estate amounts to little more 
than the right of rererter in the event the easement is abandoned, since 
any interference with the rights in property is n "taking" to the extent 
of such interference. The word "propf?rtj" comprehends not only the 
thing possessed, but also the right of the owner to possess, use, enjoy, and 
dispose of the res and the corresponding right to exclude others from its 
use. 

Highways § lc-Highway Commission has no authority to grant right 
of way to telephone company as against the owner of the fee. 

Sec. 10, ch. 2. Public Laws of 1921, as amended by sec. 1, ch. 160, Pnblic 
Laws of 1923, confers on the Highway Commission authority to permit 
and regulate the erection and maintenance of telegraph and telephone 
poles and wires along the highway a s  against the public, but the statute 
confers no right in regard thereto as  against the owner of the fee ant1 
does not declare that such additional burden is a legitimate purpose em- 
braced within the easement acquired for high~vng purposes. 

Constitutional Law § 15a: Eminent Domain § 1- 
Since the erection and maintenance of telegraph and telephone poles 

and wires along a highway is outside the scope of the easement for high- 
wag purposes, the Legislature cannot subject land to such additional bur- 
den without the payment of compensation, either directly, or indirectly 
by granting such power to the Highway Cominission, nor may the courts 
do so by judicial fiat. 

10. Highways § 10a: Eminent Doniain §§ 8, -Instruction as to extent 
owner could use land taken for highwax right of way held error. 

Since the Highway Commission has complete control over the surface 
of the land within a highway right of way. nnd any use by the owner of 
the fee, except for the purpose of ingress and egress, is by permission and 
not as  a matter of right, in an action by the owner of the fee to recover 
damages for the imposition by defendant telephone company of an addi- 
tional easement upon the land, an instruction that plaintiff owner had 
the right to use the land in the usual and customary way, plant crops, etc., 
so long a s  such w e  did not interfere with the use of the highway for 
travel by the public, is error. 

Eminent Domain § 23- 
In  an action to recover damages against a telephone company for the 

imposition of an additional easement upon the land by the erection and 
maintenance of telephone poles and wires along a highway, an instruction 
that the amount of the award of damages would be such a s  the jury 
finds would accrue in the future is error. 

12. Eminent Domain 8 
In an action by the owner of the fee to recover damages against a tele- 

phone company for the imposition of an additional easement upon t h ~  
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h n ( l  ~ J S  thc, ~ r w t i o ~ ~  a~itl maintenance of telep11ol:e poles and wires along 
:I I~ighw:ly, the judgment roll in the action by p1:lintiff against the High- 
\\-:kg C:omnlissioi~ to assess damages for tlic? easement taken for l~igh\vily 
1)urpoars is con1l)eteut for the purpose of sl~owing the nature and extent 
of the t~ascmt~i~t tktktw in that action. pli~i~ltiff lwing i~ party thereto and 
t)onncI thc.relty. 

,IPPEAL by plaintiff and defendant from Armstrong, J., at  November 
Term, 1940, of BUNCOMBE. Affirmed. 

Civil action instituted in the General County Court of Buncombc 
County to restrain the defendant from trespassing upon lands of the 
plaintiff and to recover damages alleged to have been sustained by thr  
wrongful construction hy the defendant of a telephone line along and 
ores plaintiff's land. 

Plaintiff owns certain land in Buncombe Couil-y which is subject to 
the right of way easement of State Highway No. 70-74, coinmonly desig- 
nated as a U. S. highway. On or about 2 August, 1935, defendant begail 
the construction of a telephone line along and upon the right of way of 
*aid highway. I n  so doing it dug holes and ewcted poles and wires 
upon the land of plaintiff lying within the right of way. Pr ior  to hegin- 
ning the construction of said line the defendant procured the consent of 
the State Highway Commission and of the Board of Commissioners of 
Buncombe County. Plaintiff instituted this action to restrain the de- 
fendant and to recover damages for the trespass upon her land. 

When the cause came on to be heard in the General County Court. 
issues were submitted to and answered by the jury in favor of the plain- 
tiff, permanent compensatory damages being assessed. From judg~nent 
on the verdict defendant, assigning error, appealed to the Superior Court. 

Upon hearing the appeal i n  the court below numerous assignments of 
clrror were overruled and ccrtain other assignments were sustained. The, 
vourt having found error in the trial in the Goneral County Court, 
mtered judgment remanding the cause for a new trial. Both plaintiff 
2111d defendant exceptcd and appealed. 

T ~ L I ,  . Ihff'ndai~t's primary a%sigiiment of error is directrd to 
thc wfusal of the court below to sustain its exceptim to thr  order of thtb 
Genrral County Court denying its motion for j u d g m t ~ ~ t  a% of nonsuit. 
I t  stressfully c o n t t d s  that the State Highway Co~nu~iss ion  is ve-trd wit11 
ahsol~itc control of all land within the right of way of a public l~igliwa,y 
c~f the State and that such right of way is acquired by the Stat(. not on17 
for the ordinary rnod(~ of t rawl  but for any ant1 all other lnodeq of com- 
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rnunicating intelligence between points connected by the highways. I t  
asserts. therefore, that  when it obtained consent from the Board of Com- 
missioners of Buncombe County and the written assent of the State 
IIighway Commission i t  was authorized to construct its telephone line 
on and along the right of way and that  in so doing it imposed no new or 
additional burden upon the land of the plaintiff. 

Thus thik exception presents this question : I s  corrlniunication by tele- 
phone or t e l~g raph  "a mode of trarel," bo that  the conrtruction and main- 
tenance of a telephone line along and upon the right of way of a public 
highway imposes no new or additional burden upon the fee-that is, does 
compensation for an  easement for highway purposes include compensa- 
tion for uie of telephone and telegraph poles and linei in furtherance of 
the businei.~ of a public service corporation? 

Whether a telegraph or telephone line can be erected and maintained 
upon a public street without compensation to the owner of a fee is a 
question upon which there is a direct conflict of authority. On the one 
side, it i, .aid that  a telegraph or telephone line is but an improved 
method of ~ubjec t ing  highways to an  old use, and that  the poles and 
wires are just ar necessary adjuncts to this new method as are the polei 
and v i r e i  of a street railway or an  electric light plant. Alccordiagly, 
many authorities are to the effect that the poles and wires of a telegraph 
or tclcphone line are not an  additional servitude upon a public highway 
upon the theory that  a message sent along the wires takes the place of a 
messenger and thus relieves the highway of mud l  of the use to which it 
woultl otherwise be subjected. On the other hand, it is argued that the 
uqe of highways for the permanent maintenance of poles and wires occu- 
pying a portion of the highway easement is a use not contemplated in the 
laying out and construction of highways generally. I n  the jurisdic,tions 
thus holding it is the rule tkat a telegraph or telephone line is an addi- 
tional servitude upon the highway. I n  some jurisdictions a distinction 
is made between the use of city $treets and county roads for such line-. 
V e  are interested here only in the suburban highway. 

"IIighwag" nlcani a way open to all the people without distinction 
for passage and repascage at their pleasure, 29 C. J., 364; a public way 
or rontl; n public way open and free to anyone who has occasion to pass 
along it on foot or with any kind of vehicle; rl t lanfa E f r .  R. Co. 1 % .  

.4fTmnfo Etc. R. ('o., 125 Ga., 529 ;  a thoroughfare in which the public has 
a right of way for passage; Parsons I.. San  Frnncisco, 23 Cal., 4 6 2 ;  a 
road nlailitaincd a t  public expenqc and kept open to the travel of tliv 
u l i .  S. 1 . .  P u r i f y ,  86 S. C., 681; R~~t rnc t l y  1.. Wil l iams ,  87 N.  C., 6. 

rt higl~way is a u a y  open to the public a t  large for i r o t d  or transpor- 
t i i f i o n .  without distinction, discrimination or restriction except such as is 
inc.itlcnt to regulation.; rillc111atr.d to secure to the gcurrwl pnhlic thr  
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largest practical benefit therefrom and enjoyment thereof. I t s  prime 
essentials are the right of common enjoyment or the one hand and the 
duty of public maintenance on the other. I t  is the right of travel by 
all the world and not the exercise of the right that  constitutes a way a 
public highway, and the actual amount of travel upon it is not material. 
25 Am. Jur. ,  339, see. 2. 

-4n easement acquired for use as a public highway is acquired for a 
public use but not for  all public uses. The  use is limited to the right of 
the public generally to pass and repass, to t r a w l  on foot or with any 
kind of vehicle. I t  is nothing more or less than a str ip of land appro- 
priated to a particular public use-the facilitation of travel. 

A telephone company is a public service coi.poration. I t  has the 
right to condemn property in  furtherance of the purposes for which i t  
was organized. The  use of such property is a y~asi-public use. This 
public use is likewise limited. I t  is to facilitate the communication of 
intelligence and news. Godwin  v. Ttd. Co., 136 X. C., 258; Tel. Co.  v. 
Teleg. Co., 66 Md., 399; 59 Am. Rep., 167. 

There is a distinct difference between the two types of easements. The 
right of way for a highway is acquired and maintained by the governing 
authorities through the medium of taxation and it is dedicated to the use 
of all the public, while the right of way for a public service corporation 
is privately owned, is maintained for profit, and serves only those who 
are willing and able to pay the price. 

Defendant contends, however, that  communica:ion by telephone is a 
modern method of travel constituting the use of the highway easement 
for a telephone line a legitimate use of the highway within "the public 
use" purposes for which the highway was established. We cannot so 
hold. 

As highways are intended to facilitate travel, poles and wires of tele- 
graph and telephone companies have no reference to this primary pur- 
pose of the highway. They are not contemplated in the original appro- 
priation of land for highway purposes. They must be regarded, not as a 
legitimate highway use, but as a new use and as imposing an  additional 
burden upon the highway. The  use of such right of way by a telephone 
company to facilitate communication is subordirate to its use by the 
public for the primary purpose. Ganz v. Ohio i30sfal Teleg. Co., 140 
Fed.. 692. 

"The argument to support the proposition that  the right to construct 
and maintain a telephone line for common public use is within this ease- 
ment is that  the structures required for exercise of the right a re  merely 
adaptations of the road to the passage of the electric current, which thus 
travels along the highway, but the resemblance between this use and 
that ordinarily enjoyed under the easement scarl.ely goes beneath the 
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words b;v which i t  may be described. I n  reality, the electric current 
does not use the highway for passage, i t  uses the wire and would be as 
well accommodated if the wire were placed in  the fields or over the houses. 
The highxiay is used only as a standing place for the structures. Such 
a use seems to be SO different from the primary right of passage as to be 
essentially distinct. . . . We, therefore, think that  the right now 
under consideration is not within the public easement, and can be ac- 
quired against the consent of the private owner of the fee only by toll- 

demnation nnder the power of eminent domain." Sic011 8. 7'el. C'o., 
62 X. J .  L., 733 .  42 *Itl., 583; J I o d g r ~  7'. T e l .  Co..  133 X. C., 225; Eels  
1.. =i. 1'. S. T .  Po., 143 S. Y .  Rep., 133 (citing numerous authorities) ; 
D o n o r n t ~  1 % .  . t l lcr t ,  11 N .  D., 299, 58 L. R. AI., 7 i 5 ;  C o s g r i f  c. T r i - S f o f ( >  
l 'el .  tP. 7'olc'q. C'o., 107 N. w., 525; na i l e? j  I * .  S f a t e  of f Ohio, 5 1  Ohio, 3 - h .  
37 X. E., 710, 24 L. R. &I., 724; Tt 'es t~rn U n i o n  T e l .  Co. 1 1 .  Wil l in ins .  
96 Va., 696. 

C'onnor. , I . ,  >peaking for this Court in R r o ~ o n  v. Electr ic  C'o., 188 
N .  C., 533, 69 L. R. A, 635, quoting the Supreme Court of Maryland ill 
TPT. ('0. 1 % .  X n c k ' e n z i c ,  74 Md., 36, says: "And so the condemnation of 
private property for a highway subjects the land so taken merely to an 
easement in favor of the public, and does not divest the owner of the f r r .  
Planting telephone or telegraph posts upon a public highwag in the 
country is an appropriation of private property, and unlawful, unleqs 
the right to do so is acquired by condemnation." See also Roord o f  
T r n d ~  T c l ~ g .  Co. 2). B a r n e f f ,  107 Ill., 507 ;  Curpen ter  v. C a p i f n l  Eler .  
Po., 178 Ill., 29; Te leg .  Co.  v. M a c K e n z i e ,  supra;  Willis v. Teleg.  & 
T e l .  C'o., 37 Jlinn., 347; S f o ~ ~ w - s  o. Posial Cnble T e l .  Co.. 68 Miss., 559; 
R r o n ~ o i l  1 . .  .Llbion Tpl. Po., 60 L. R. .\., 426 (Neb.) ; S i c o l l  u. Tel. C'o., 
s u p r a :  Drtile?/ 7.. S f n i e  of Ohio, supra;  R. I Z .  Po. 7%. W i l l i n m s .  35 Ohio 
State, 168; E e l s  v. Tel. Co., supra. 

".I telephone line in a public highway is an additional burden upon 
the fee, for which the owner of the fee is entitled to compensation. 
Postnl Tclcg.  Cnblc  Co .  v. E n f o n ,  170 Ill., 513, 39 L. R. A.,  722, 62 ,Irn. 
State Rcp., 390, 49 N. E., S65.  . . . The fact that  a large ni~lnber 
of long distance telephone messages are sent over this line daily, and 
therefore it would be conrenicnt for the public to have the defendant 
o c c n p ~  complainant's land, is of no importance whatever. I f  the land is 
needed for a public use, the law provides a way for acquiring it, and the 
Constitution prohibits its appropriation for  such a use without compeu- 
sation." Bi~rrr t l l  7). T e l .  & T e l .  Co., 224 Ill., 266, 8 L. R. ,I. (3. S.), 
1091; D c K n l b  T e l .  Co. v. D u t f o n  (Ill.),  10 L. R. A. (N .  S.), 1057. 

The ouncr of the land over which a public high~vay i.: laid out ha. 
the excll~sire right to the soil, subject only to the right of travel in the 
publir a u d  the incidental right of keeping the highway in proper repair 
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for public use, and the construction of a telegraph line along such high- 
way constitutes an  additional burden upon the fee for which the owner 
of the fee is entitled to compensation. l ' e l .  Po. r ? .  Eaton, 170 Ill., 513; 
Board of Trade v. Darsf, 192 Ill., 47. 

When the new use is of a different character from that  for which the 
land was taken, it is not an  exercise of the existing easement, but aniounts 
to the imposition of a new and additional easement or servitude upon thcb 
land. I n  such case, if the prior existing easement is abandoned or sur- 
rendered, the situation is the same as if a separate enclosure not subject 
to any public easement had been entwed upon; and as an entry and 
occupation of private land without formal condemnation, i t  amounts to a 
"taking" in the constitutional sense without regard to the extent of the 
injury, and can be made only when the use is public and just compensa- 
tion is awarded the owner. Thus, the question of additional servitude 
does not involve any controverted points in const~tutional law hut de- 
pends in  each case upon a definition of the exact limits of the original 
public easement. 18  Am. Jur., 811 ; Filiski 2, .  ,$li~~nec~polis, 3 L. R. d., 
831. 

The word '(property" extends to every aspect of right and interest 
capable of being enjoyed as such upon which it is practicable to place a 
money value. The term comprehends not only t h ~  thing possessed but 
also, in strict legal parlance, means the right of the owner to the land;  
the right to possess, use, elljoy and dispose of it. and the corresponding 
right to exclude others from its use. When, therefore, a physical inter- 
ference with land subverts one of these essential rights, such interference 
"takes," pro tanto, the owner's property. Where one easement is super- 
irnposed upon another and the new use is not justified by the existing 
easement i t  constitutes an  occupation of the private property of the 
owner of the fee, and is a "taking" regardless of the extent of the injury. 

I t  may be conceded that  the easement acquired by the State for a 
public highway is, under existing law, so extensir? in nature and the 
control exercised by the Highway Commission is so exclusive in extent 
that  the subservient estate in the land, from a practical standpoint, 
amounts to little more than the right of reverter in the event the ease- 
ment is abandoned.  everth he less,-the subservient estate still exists and 
any encroachment thereon entitles the owner to nominal damages a t  
least. The fact that  the injury may be trivial, though material in deter- 
mining the amount of the owner's damages, does not affect his constitu- 
tional rights or the principle of law involved. H e  is entitled to be pro- 
tected as to that which is his without regard to its money value. 

But the defendant insists that under the power conferred upon the 
State IIighway Commission by see. 10, ch. 2, Public Lams 1921, as 
amended by sec. 1, ch. 160, Public Laws 1923, the C'ommission is vested 
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with absolute control of a highway right of way and is authorized to 
grant the right to construct and maintain a telephone line thereon. 

Khether  the Legislature can grant  valid authority to place poles and 
lines or wires on highways by telegraph and telephone companies with- 
out compensation to the owner of the subservient estate has been vari- 
ously decided. Diametrically opposed views have been adopted on this 
subject in different jurisdictions. That  such a use is a public use 
authorizing the exercise of the right of eminent domain is not questioned. 
The point of controversy is whether the legislative sanction constitutes 
such i s e  a "highway use." 

A s  we view it, the effect of this act (sec. 10, ch. 2, Public Laws 1921, 
as amended) is to give dominance to the easement acquired by the State. 
Under the terms thereof the Highway Commission has authority to con- 
trol the uses to which the land embraced within the easement may be 
put. I f  it  deems it wise or expedient so to do in the interest of the travel- 
ing public, i t  may altogether exclude the imposition of any additional ease- 
ment or burden. I t  may not be held that  the Legislature intended thereby 
to declare that  the construction and maintenance of a telephone line is a 
legitimate highway purpose and embraced within the easement acquired 
for highway use. The Commission is merely authorized to do whatever 
is nec8esPary to be done in order to make a safe, convenient, public way 
for travel. including the right, if necessary, to exclude the owner and 
other5 from using any part of the surface of the way for any permanent 
or private l~urpose. There is nothing in the statute to justify a contrary 
conclusion. 

I f .  howevel., we interpret the act as contended by the defendant, it 
constituteh an  attempt to appropriate private property without compen- 
sation. This the Legislature cannot do, either directly or by granting 
the 1,oncr to the Highway Commission. We cannot assume it was so 
intended. Such intent is not to be gathered from the statute. B r o w n  
v. Elrt f r i c  Co., s u p r a ;  W h i t e  v. R. R., 113 X. C., 611; S t o r y  2). R. X . ,  
90 N. IT.. 122;  T e l .  C'o. I * .  ; l l acKenz i e ,  supra;  see also Anno. 8 A. I,. R., 
1296. 

Thatever  grant of rights in the highway ie given telephone companies 
as against the public, no right is attempted to be given them as againqt 
the indiritlual. D n i l ~ y  v. S t a t e  of Ohio,  s u p r a ;  R. R. Po. 1 3 .  Williams, 
supra . Pmctol l'eleg. Po. v. E'a f o n ,  supra.  

The State can neither itself appropriate to its own special continuous 
and exclnsire use, nor can it authorize a corporation to so appropriate, 
any p r t i o l i  of a rural public highway, by setting up poles therein for 
the purpow of supporting telegraph or telephone wires. Such ure of a 
highway by a telegraph or telephone conipany is outside the scope of 
the public easement and compensation must be made therefor. E ~ l s  1 % .  
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A.  1'. & T. Co., supra; Tel. Co. v. MncRenzie, w p m ,  28 Am. St. Rep., 
218 Xnno., 8 A. L. R., 1296. 

The written consent of the State Highway Commission conferred no 
power on the defendant to use the land of the plaintiff within the ease- 
inent without compensation. This Court may not do so by judicial fiat. 

The  opinion in  Hildebrand v. Telegraph Co., 216 N. C., 235, 4 S. E., 
439, a former appeal herein, is not in conflict with what is here said. The 
Court there expressly refrained from expressing tiny opinion upon the 
sufficiency of the defense relied upon by the defendant. I t  merely per- 
mitted the allegations to remain in the answer to the end that  the defend- 
ant  might present the legal question involved. There was no error in the 
order overruling the judgment as of nonsuit. 

PLAINTIFF'S APPEAL. 
The judge of the General County Court instructed the jury tha t :  
(1) Subject to the right of the Highway Commission to use the ease- 

ment for highway purposes "the plaintiff has a right to cultivate the 
l and ;  to build on it, use i t  in the usual and customrwy way so long as its 
use did not interfere with the operation of the public highway or travel 
of the public on it or obstruct the view of the public in using the highway 
from the ordinary and customary usual course and operation of a public 
highway"; and ( 2 )  "If you award any damages whatever, find plaintiff 
is entitled to recover anything, the amount of that  ilward should be such 
as you find will accrue in the future, if you find this is a permanent 
injury." 

The defendant duly excepted to these excerpts from the charge and 
assigned same as error on its appeal to the Superior Court. The judge 
of the Superior Court sustained each exception and the plaintiff excepted 
and assigned the same as error on her appeal to this Court. 

1. Sec. 10, ch. 2, Public Laws 1921, as amended, vests in the Highway 
Commission control of the surface of the land within the easement. 
Except for the purpose of ingress and egress the phiintiff uses the same, 
whether for building or cultivation, by permission and not a3 a matter 
of right. 

2. The  charge on the issue of damages is an eryoneous statement of 
the measure of damages in cases of this type. I t  i3 not in accord with 
the decisions of this Court, Teefer v. Telegraph Co., 172 N. C., $83, 90 
S. E., 412, and cases cited; Power Co. T. Power Co., 186 N. C., 179, 119 
S. E., 213; Rouse 2.. Rinston, 188 N. C., 1, 123 S. E., 482. 

I n  the General County Court defendant offered in evidence judgmenf, 
roll i n  the case of Hildebrand 11. Sfafe Highwrry & Public Tl'orlis Corn. 
On objection of plaintiff same was excluded. On appeal to tlie Superior 
Court defendant's exception thereto was sustained and plaintiff excepted. 
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T h i s  was a n  action instituted by  the plaintiff herein fo r  the  assessment 
of damages f o r  the  easement taken by  the  H i g h w a y  Commission on and 
across her  land, upon  which defendant's telephone line is erected. The 
judgment roll was competent f o r  the  purpose of showing the  na ture  and 
extent of the  easement taken. T h e  p l a i n t 3  being a p a r t y  thereto was 
bound thereby. Defendant's exception was properly sustained. 

T h e  indicated errors  i n  the charge of the  judge of the  General County 
Cour t  and the  e r ror  i n  excluding the  judgment roll i n  IIildebranci 1.. 

Highway C'om. a r e  such as  to  support  the judgment of the  court  below 
directing a new trial.  

As the questions presented by  other exceptive assignments of error  
m a y  not aga in  arise, we refrain f r o m  a discussion thereof. 

O n  both appeals the judgment below is 
Aiffirmed. 

E R N E S T  E L D E R  r. J. C. BARSES.  

(Filed 16 April. 1941.) 

1. Contempt of Court 8 2 b F i n d i n g s  supported by evidence that defend- 
ant had willfully disohe)ed lawful order issued by court having juris- 
diction held to support attachment for contempt. 

.in action instituted by plaintiff to re3trnin defentlaiit from obstructing 
:I dmin ditch OII defentlant's land, and to require him to remove olxstrnc- 
tiou. wrongfully placed therein, \ras by agreement submitted to arbi- 
tratoru recommended by defendsuit, which agreement was incorporated in 
all order of court signed by plaintiff ant1 defendant. The nrhitrators filed 
n ~ittr.11 report in plaintiff'\ faror, and defendant's motion to set aside the 
:Inart1 was denied. and ji~dgment was entered without objection confirmi~~g 
the a\\ard and spec4fically ordering that defendant he restrained from 
nllowing the obbtwctions to remain in the ditch or from interfering with 
thcl flow of water therein, and ordering that defendant cut a proper ditc.11 
along a portion of the chnmiel ar; directrd hy the arbitrators. Upon 
plai~ltiff's motion that tkfendant be attarlied for contempt for failnre to 
comply with this order. the court fo11nt1 that defendant had willfnlly 
rrfn.etl to obey the order and fully set forth the facts in regard thereto. 
ant1 adjudged that tlcfendnnt be committed to  jail until he shot~ltl comply 
with the order. H c l d :  The order of the court confirming the award of the 
arbitrators and directing defendant to comply therewith was entered in  
:111 ;~ction in whirl1 the co11i-t had jurivdiction both of the parties and the 
. ~ ~ t ~ j e c t  matter, ;ii~tl the finding\ sustain the judgment attaching defendant 
for c o~~ternpt .  ( '  S . 5279, relating to p n r t ~  ditches constrnrted by agrtse 
ment ha. no :rpplic;rtion upon the far ts  of this cay? 

The willful violation of a valid order of a court of competent jurisdic- 
tion constitutes c.onternpt of court, mu1 in the contempt proceetlingc: cle- 
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fendant may not raise the question of whether the order was in any par- 
ticular erroneous, the remedy to correct an error c f  lam being 11y appeal. 

3. Waters and Water Courses 5 4 b  
Where an upper or dominant landowner has thv right to drain his land 

through a drain ditch across the subservient hnds  of defendant. and 
defendant wrongfully places obstructions in the ditch on his own land, the 
court has the power to restrain the wrongful acts and to issue mandatory 
injunction to compel defendant to restore the drainway to it* former 
condition by removal of the obstructions. 

4. Contempt of Court 5 2a- 
The power of courts to compel obedience to their orders lawfully issued 

is essential to their jurisdiction and the n~aintenal~ce of judicial authority. 

. ~ F P E A L  by defendant from E~z ' in ,  Special Judge, a t  February Term, 
1941, of ALEXANDER. Affirmed. 

Defendant was attached for c o n t e n ~ ~ t  for willful disobedience of an 
order of court, in an action wherein plaintiff sought to restrain defend- 
ant  from obstructing a ditch or branch, and to require him to remoye 
obstructions wrongfully placed therein. 

Plaintiff's land lies immediately above that  of llefendant, anti it was 
alleged that  the necessary outlet for the water naturally flowing from 
plaintiff's land was through a branch or ditch on defendant's land, ancl 
that  defendant had placed obstructions in the branch or ditch impeding 
lhe flow and backing water on plaintiff's land to his damage. Plaintiff 
praycd for an order requiring defendant to remove the ob~tructions. 
Defendant answered admitting the ownership and location of the lands, 
but alleged plaintiff had u ~ o n g f u l l y  diverted w a t ~ m ,  and that the acts 
complained of had been done to protect defendant's rights, ancl to prevent 
sand running into the ditch and filling i t  up. 

At the September Term, 1939, of the court plaintiff and defendant 
entered into an  agreement, a t  the suggestion of Leefendant, to submit the 
matter in controversv to arbitration, and the arb.trators reconirnended 
by defendant were agreed upon. This agreement was incorporated in an 
order of court, and signed by plaintiff and defendant. I t  was agreed 
that  the report of the arbitrators should constitute a rule of the court, 
and that  pending the decision of the arbitrators the defendant should 
forthwith remove all brush and similar obstructioi~s in the ditch on de- 
fendant's land. I t  was further set out in the agreement "that the plain- 
tiff and defendant agree that  the report and award of said arbitrators 
shall be final, and agree respectively to do such aci or acts as said arbi- 
trators may in  their report direct them to do." 

The arbitrators agreed on, after viewing the preitlises and hearing the 
evidence offered by the parties, reported their axi.ard in writing w b -  
stantially as follows: That  the drain ditch or channel, which had \wen 
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used to drain the land of plaintiff for forty years, had heen \vrongfully 
obstructed by defendant; that the obstructions, w c h  aq logs aud hrnsli. 
had not been fully removed, and that said obstructions ~ h o u l d  he irnn~r- 
cliately removed and the channel or drain ditch left open ill order to 
allow tlie land of plaintiff to drain properly; that defendant had not been 
damaged hy ally act of plaintiff. I t  was further declared 8.; the award 
of the arbitrators that defendant shoilld not only remove tlie ob;trnction~ 
in the ditch or chaiiiiel, but that  he should cut a proper ditcli therein 
three feet v ide  and three feet deep along a portion of the clia~inel, and 
that the plaintiff should cut a proper ditch of same diineiisions in 
another portion of the channel, so as to proride a continuouq dra in ;  thi. 
to be done forthwith. 

At the February Term. 1940, defendant's motion to set a d e  tlie award 
was denied, there being no allegation of corruption, ~ ~ a r t i a l i t y  or mi+ 
conduct. and no allegation that the arbitrators exceeded their powers. 
The court tl~ereupon entered judgnlent upon the award a i d  in accord 
therewith, and it was specifically ordered that defendant be rtytrainetl 
and enjoined from allowing the obstructions in the ditch to 1.einain 
therein, and from plaring obstructions therein or doing any act to inter- 
fere with tlie flow of the water in said ditch aq same e~triicls through 
his lalid to the creek; and it waq ordered that defendant's portion of the 
ditch referred to in the award be cut in the old chaii~iel a, directed hy the 
arbitrators in tlie award. There n a s  no ~xcept ion  to any part of thih 
ordrr and judgment, and no appeal therefrom. 

Fehruary Term, 19-11, pursuant to motion supported by affida~its. 
after due noticr, order issued that defendant show cause why he should 
not be attarlied for coiiten~pt of court for will full^ failillg to obry the 
orders of tlie court. Defendant appeared and the matter n a r  duly heard 
upoil aftidarits offered by plaintiff and defendant. 

Thereupon the court found the facts, setting them out in detail in 
i~Ilroi~o1ogi(~al order, material portions of which are quoted as follo~vs: 
"'I'hat the defei~tlaiit failed to coin1)ly with the award of the arhitratorq 
wild the judgirient of the court cotifirniing the qame in that  he permitted 
the obqtructioils . p id i ed  in thr award to remain ill the said hraiicli and 
drain ditch inentioi~ed in the complaint and award and ill that he failcd 
to open the ditch specified in the award. That  the I)lai~ltiff, n h o  per- 
formed his part of the award, s e r d  notice 011 thr  defeiidarit on Alugust 
21. 1940. that the plaintiff who 1nn7-cd (~i-onld more) hefore the 1 ) r e d i n g  
Judge a t  the Aupurt-Septemhrr 1940 Term of A\lexa~idcr Superior 
Court that the defeiidant be attached as for contempt of cowt  for hi. 
failure to remore said ohqtrnctioiis and open wid  ditcli. That  upon 
answer filed by the defendant to plaintiff's said notice and motion, a 
hearing was had hcfore Hubert E. Olive, the l,rrsidi~ig Judge, at the 
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August-September Court upon the question as to whether the defendant 
should be attached as for contempt. That  upon said hearing the presid- 
ing Judge intimated that  the defendant would be attached as for con- 
tempt, and thereupon the defendant solemnly promised, in open court, 
that  he would comply with the award and judgment immediately after 
the adjournment of the court if the further prosecution of the contempt 
proceedings should be stayed. That  upon this promise being made by 
the defendant, the further prosecution of the contempt proceeding was 
stayed. That  the defendant failed to comply with the promise made by 
him to the court a t  the Angust-September 1940 Term of Alexander 
Superior Court, and did nothing whatever after the adjournment of said 
court towards renioving the obstructions from said branch and drain 
ditch or towards putting the ditch in the condition specified by the arbi- 
trators and the judgnient. Tha t  upon the present hearing (Feb. Term 
1941) the defendant has failed to show any good cause why he should not 
be attached as for contempt. That ,  on the contrary, it  appears to the 
court and the court finds as facts on said hearing that  the defendant has 
failed and refused, and still fails and refuses, to obey the aforesaid 
award of the arbitrators and the aforesaid judgment of the court confirm- 
ing the same. That  the defendant is now, and a t  id1 times herein men- 
tioned has been, both physically and financially able to comply with 
said award and judgment, and his failure and refusal so to do has eyer 
been, and still is, without just cause, excuse or justification. That ,  in 
fact and in truth, the defendant has failed and refused to comply with 
said award and judgment, and still fails and refuses to comply with the 
stme, merely because he has the set and stubborn purpose and intention 
not to comply with the said award and judgment. That  said branch 
and drain ditch is obstructed upon the lands of defendant and said 
obstructions cannot be removed and the ditching specified in said award 
and judgment cannot be done without entry on the lands of the defend- 
ant, and the defendant willfully fails and refuses to remove said obstruc- 
tions and to do such ditching and willfully fails and refuses to permit 
anyone else to enter on his said lands for said purposes. 

"That the failure and refusal of the defendant to comply with the 
award and judgment aforesaid has ever been, and still is, willful. That  
the entry of this order is necessary to enable the court to enforce the 
award and judgn~ent. 

"That during the progress of the hearing upon the order to show cause 
before the undersigned judge, i t  was suggested to the court by the 
defendant that the expense of compliance with the orders of arbitration 
a i d  of the court herein would be exorbitant, and thereupon the court 
inquired of counsel for the plaintiff aq to what wculd be the probable 
cost of compliance on the part of the defendant with the order of the 
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court, and the court was advised in open court in the presence of defend- 
ant, that the probable cost of compliance with the order of the court 
on the part  of the defendant would be less than the sun1 of $50.00, and 
the court thereupon suggested to the defendant in open court in the said 
hearing that  the defendant should deposit the sum of $50.00 with the 
Clerk of this court and permit the said Clerk of the court to expend so 
much of the said sum as might be necessary for the payment for said 
labor necessary to carrying out the orders of the court herein. The 
defendant thereup011 stated to the court that he would not accept the said 
suggestion of the court. The court therefore finds from the record and 
from the conduct of the parties in the presence of the court that  the cost 
of compliance with the orders and report of the arbitrators and the cost 
of compliance with the order of the court herein would be comparatively 
insignificant." 

There was 110 exception to any of the findings of fact. 
Upon these findings of fact it n.as concluded that  the defendant had 

willfullp failed and refused to obey the order arid judgment of the court; 
that  bp reason of the matters recited in the findings of fact the defend- 
ant  has been, and still is, guilty of a willful contempt of the court, and 
that this order herein made is necessary for the enforccnient of the 
judgment of the court confirming the award of the arbitrators. 

I t  was thereupon adjudged that  the defendant be committeil to jail 
until he should comply with the judgment of the court confirnling t h ~  
award of the arbitrators and perform the acts therein directed. 

Defendant "excepted to the foregoing order," adjudging him in con- 
tempt, and appealed to the Supreme Court. 

I f ~ i r k e  ct? l 3 1 1 r k ~  for  p l a i n t i f ,  appellee.  
I17. 11. C'h i lds  f o r  d e f e n d n n  t ,  appe l lan t .  

1 ,  J The ruling of the court below in adjudging the defendant 
in conte~npt of court for tvillful disobedience to an order lawful1,v issued 
1)p the court was based upon comprehensive findings of fact to which 
thcre was no exception. These filldings werp supported by the e d e n c e  
and are 4uficient to sustain the judgment. The order, for violation of 
which the contempt proceediugs wpre instituted, was entered without 
objection, in an action in which the court had jurisdiction both of the 
I)arties and of the subject matter. The defendant nab< a party to the 
nction and was 1)res~ii t  with co1111vI wheii the order was made and a t  all 
times when the rpc i t~d  pro~eedings were had. The order was not yoid 
and was entitled to resprct. I f  in any particular erroneous, defendant's 
remedy was by appeal. S o b l e s  u. R o b e w o n ,  2 1 2  S. C., 331, 193 S .  E., 
420. 
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I t  having been properly determined, without objection, and in the 
manner to which defendant had given his written assent, and by the 
arbitrators he had selected, that  the defendant had wrongfully placed on 
his own land obstructions in the ditch or branch by which the upper or 
dominant landowner had a right to drain his land, and it having been 
found by the court that  he has refused to remove the obstruction; or to 
permit entry on his land for that  purpose, the court had power to restrain 
the wrongful acts and to issue mandatory injunction to compel the 
defendant to restore the drainway to its former condition by removal of 
the obstructions. K e y s  2.. Alligood, 178 N. C., 16, 100 S. E., 113 ;  
Woolen illills v. Land Co.. 183 N .  C.. 511. 112 S. E.. 24. , , 

The power of the court to compel obedience to its orders lawfullg 
issued is essential to the exercise of jurisdiction and the maintenance of 
its authority. C1romarfie c. Comvzissioners, 85 K. C., 211. I t  was well 
said in P a i n  v. P a i n ,  80 N. C., 322: "Without the ability to compel 
obedience to its mandates-whether the order be to surrender writings 
in possession of a party, to execute deeds of conveyance, . . . or 
to perform any other act the court is competent to require to be done- 
many of its most important and useful functions would be paralyzed." 

The provisions of C. S., 5279, relating to party ditches constructed by 
agreement, are inapplicable upon the facts found. I t  appears from the 
court's findings that  the defendant may relieve himself of the unpleasant 
consequences of his willful failure to obey the order of the court by 
means readily available to him. 

The judgment is 
Affirmed. 

AIRS. EJlJIA LYSK 1,IYISGSTOS V. THE ESSES ISVESTMEST CO.  

(Filed 30 April, 19-11.) 

1. Landlord and Tenant 5 1 0 -  
In the absence of an agreement between the parties, the lessor is not 

under duty to keep the premises in repair. 
2. Pleadings 5 27: Negligence § 16- 

I f  defendant, i n  n ~wgligent injury action, desires more apecific and 
detailed allegatio~~s in  the complaint as to the charge of negligence, he 
must aptly rrqnwt that the court require the pleading to be made more 
dt~tinite ant1 cclrt:lin. C. S.. 537. or reqwst ;I bill of p,irticnlnrs. C. S.. 53-1. 

3. S a m e  
The right of a dcfent1:lnt to reqr~ire plnintiff to make the complaint more 

definite and certain by nmrndmrnt, or to reqnire him to file a hill of 
particwlnrs, n111st be p r r se~wd  I,' motion made in apt time, and after 
:lnswer is filed thr n1:1ttt~ is \wived. 
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4. Landlord and Tenant 8 11- 
Where a landlord, having agreed with its tenant to repair the premises, 

undertakes to make repairs, the landlord is  under duty to see that  the 
repairs are  properly made so a s  not to cause injury to the tenant, members 
of his family, his guests and invitees, and the landlord is liable in  tort 
for injuries proximately resulting from the performance of the repair 
work in a careless and negligent manner. 

5. Same- 
IVhere the landlord undertakes to make repairs, he may not escape 

liability for negligence in the performance of the work on the ground that 
he employed an independent contractor to do the work, and the landlord 
is liable for negligent breach of duty in failing to see that the repairs are  
made in a workmanlike manner so a s  not to cause injury to the tenant 
regardless of whether the repair work is done by the landlord's employee, 
agent, or an independent contractor. 

0. Master and Servant § 4a- 
Evidence that  defendant's authorized agent employed a workman by the 

hour to do certain repair work on the principal's property, that the agent 
took the workman to the premises, visited the premises several times 
during the progress of the work, and directed what work should be done, 
establishes the relationship of master and servant between the principal 
and the workman, and not that of principal and independent contractor. 

7. Principal and Agent § 8a- 
Where an authorized agent employs a worltn~an to do certain work for 

the principal, the legal effect is the same as  though the principal itself 
hat1 employed the workman, and the relationship of master and servant 
exists between the principal and the workman under the doctrine of 
c/wi fncit per aliutn fac i t  per ye .  

8. Appeal and Error 3 8- 
Where a landlord, sought to be held liable for negligence in the per- 

formance of repair work, does not contend in the lower court that the 
work was done by an independent contractor, and does not present such 
contention by allegation, evidence, exception to the issues submitted, or 
request for special instructions, he may not raise such contention in the 
Supreme Court on appeal, since the appeal will be decided in accordancae 
with the theory of trial in the lower court. 

9. Landlord and Tenant 9 11-Evidence held for jury on question of 
whether landlord, undertaking to make repairs, did work in negligent 
manner resulting in injury to tenant's wife. 

Plaintiff's evidence tended to show that  her husband leased the prem- 
ises in question from defendant, that the lease provided that defendant 
should keep the premises in repair, and further that  defendant verbally 
agreed to repair the steps leading to the house, that defendant undertook 
to repair the steps and advised that the repairs had been completed, that 
after the repairs were made no defect was apparent in the steps, and that 
as  plaintiff and her husband were walking down the steps, plaintiff 
stepped on a loose brick which caused her to fall to her injury. Defend- 
ant's allegation and evidence were to the effect that  it  knew of no defect 
in the steps, that it did not undertake to repair aame, and that no repair 
14-219 
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work was actually done on the steps. H e l d :  The conflictiiig evidence 
raises ail issue of fact for the determination of a jury and the denial of 
defendant's motion to noi1suit was proper. 

10. Trial § 32- 

If a partx desires inore particular instructionai upon subordinate fea- 
tures of the case he must aptly tender request therefor. 

BARKHILL. J., dissenting. 
STACY, C. J., and WIXBORNE, J., concur in dissent. 

APPEAL by defendant from Olive, Special Judge, a t  August Term, 
1940, of HENDERSON. NO error. 

This is an action for actionable negligence brought by plaintiff against 
defendant alleging damage. The defendant denied negligence and set up  
the plea of contributory negligence. 

The plaintiff in her complaint allegtbd, in pa r t :  
'(That said steps a t  the time of plaintiff's first inspection of the prem- 

ises, were made of brick, and that  a number of the bricks were loose and 
:I larger number had been removed from the tread of the steps, and that  
the dangerous condition of the steps was readily apparent to even a 
vasual inspection; that  in order to repair said steps i t  would be necessary 
to replace the bricks that  had been removed and reset them in mortar, 
and reset in mortar the bricks that  were loose. . . . That defendant 
sent workmen out to the premises to make said repairs, and that  said 
workmen worked at said repairs from time to time during October and 
November, 1937, and announced that  the job was completed some time 
after the first of December, 1937. . . . That  oa the night of Decem- 
ber 31, 1937, or in the early morning of J anua ry  1, 1938, plaintiff and 
her husband were going down the steps, which were well lighted, and that 
plaintiff's husband had hold of plaintiff's arm, and that  i11 going down 
the steps together, side by side, plaintiff's position on the steps was off 
the center and to the left side of said steps, and oil a part  of said steps 
that  was off the regular tread of said steps and which had not been used 
Ly plaintiff since said repairs, and that  as plaintiff stepped on one of 
the bricks, the brick turned under her foot and thrcw her violently down 
the steps, breaking and shattering the bone of her upper left arm, and 
that  plaintiff was completely disabled, etc. . . That  the .aid de- 
fendant in making repairs to said steps, was negligent in that the said 
bricks on that  portion of the steps from which plaintiff was precipitated, 
as hereinbefore set out, were not properly encased in mortar and were 
I ~ f t  in an insecure and loose condition, by reason of which carelessness 
and negligence the said steps were in an insecure and unsafe condition 
a t  the time of the said injurim, and which said negligence was the proxi- 
mate cause of the injuries hereinbefore set out. . . . That the de- 
fendant was negligent and responsible for said t l~mages,  for that  the 
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servants employed by it conformably to its specific contract to repair 
said steps, instead of properly repairing the same and properly setting 
the bricks in mortar, negligently and carelessly replaced several bricks 
on the side of the steps apparently without any mortar a t  all, and left 
them loose and freely movable, and a t  the same time left said steps with 
the appearance of having been properly repaired and in such a condition 
as would deceive any person into believing that  the steps were safe and 
ready for use, and that said defendant's serraiits or employees stated that  
said steps had been completely repaired, and had announced that they 
had finished the job on the steps, I e a ~ i n g  the plaintiff and her husband 
under the impression and secure in the feeling that  the steps had been 
repaired as had been contracted by said defendant." 

The defendant in its answer says: "The defendant says that  plaintiff's 
husband took possession of said premises under said written agreement 
on October 6. 1937, and that shortly thereafter the defendant entered 
into an agreement ~ \ i t h  one W. R. Douglas, a reputable, reliable and 
competent builder and contractor to make certain repairs to said house, 
but said contract with the said Douglas did not include or embrace any 
repairs to the steps referred to in plaintiff's complaint. That  the work- 
men referred to . . . were sent by the said Douglas and not by this 
defendant, and said workmen were employed and paid by the said 
Douglas and nere  working for the said Douglas, and this deferidant had 
no authority or control over the said workmen. . . . Answering 
further the complaint the defendant again denies that  i t  had any agree- 
ment with anyone with respect to repairs of said steps and did not 
authorize or ratify any such repairs. The defendant alleges that  it had 
no knonledge wllatever of any defect in said steps either before or after 
the occupancy of said premises by the tenant and the first notice or 
knowledge that  the plaintiff had claimed damages on account of the 
illjury referred to in the complaint was a letter from plaintiff's attorney 
dated December 14, 1938, or approximately one year after plaintiff7> 
alleged injury. ,iiid in this connection thr  defendant alleges that  a t  the 
time \\ritteii agrcemrnt was entered into as hereinbefore alleged that 
there was no noticeable defect in raid steps and that the use of said steps, 
per a r ,  n a -  in no n a y  dangerous, and that  there was nothing about thc 
appearance of said steps to put either the plaintiff or the defendant on 
notice of the alleged condition of same." 

I n  the further answer it is sa id :  "That such repairs as the defendant 
widertook to make were done through an agreement with a reputable, 
competent and reliable contractor and builder. That  the contract be- 
tween said contractor and the defendant did not provide for any such 
repairs as alleged in the complaint and the defendant is adrised and 
believes that said contractor did not in fact make, or attempt to make 
any repairs to said qtepq." etc. 
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The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff damaged by the negligence of the defendant? 
Ans. : 'Yes.' 

"2. I f  so, did the plaintiff by her own negligence contribute to her 
injuries, as alleged in  the answer? Xns. : 'No.' 

"3. What  amount, if any, is plaintiff entitled tc recover of the defend- 
ant  ? Ans. : 'Two thousand ($2,000) Dollars.' '' 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The matelial ones and necessary 
facts will be set forth in the opinion. 

C. D. Weeks and L. B. Prince for plaintif. 
R. L. Whitmire for defendant. 

CLARKSOS, J. At the close of plaintiff's evidence and a t  the close of 
all the evidence, the defendant in the court below inade motions for judg- 
ment as in case of nonsuit. C. S., 567. The court below overruled 
these motions and in this we can see no error. 

This action is brought by plaintiff, a tenant, against the defendant, 
the landlord, for actionable negligence. 

I t  is well settled in this jurisdiction, as was said in Salter I ? .  (;ordon, 
200 N. C., 381 (382) : "In the absence of an agreement as to repairs 
the landlord is not obligated to keep the building in repair for the benefit 
of his tenant. Improvement Co. v. Coley-Bardin, 156 N. C., 255; Fields 
v. Ogburn, 178 N. C., 407; Tucker a. Yarn Mill Co., 194 S. C., 756." 
Williams v. Sfrauss, 210 N.  C., 200 (201). 

I n  *%Iercer v. Williams, 210 N. C!., 456 (458-9), the rule is again 
stated: "The general rule is, that  a landlord is not liable to his tenant 
for personal injuries sustained by reason of a defective condition of the 
demised premise, unless there be a contract to repair which the landlord 
undertakes to fulfill and does his work negligently to the injury of the 
tenant. Fields 71. Ogburn, supra (178 N .  C., 407) ; Calvin 1..  Renls, 
187 Mass., 250." 

I n  the Fields case, supra, Hoke, J . ,  goes into the subject with thorough- 
ness, citing a wealth of authorities, and says a t  p. 408: "In the absence 
of express stipulation on the subject. there is usually no obligation or 
assurance on the part  of the landlord to his tenant that the premises 
will be kept in repair, or that  the same are fit or s ~ i t a b l e  for the purposes 
for which they are rented. I t  is true that  in the case of latent defects 
of a kind that  import menace of appreciable injury when these are 
known to the landlord, and of which tenant is ignwant  and not likely to 
discover on reasonably careful inspection, liability has been recognized 
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and recoveries sustained both on the ground of negligent breach of duty, 
and a t  times for fraud and deceit. . . . I n  Cfo1t.in 1.. U ~ r r l s ,  187 
Mass. 250 (252), injury from a defective railing on a piazza, recovery 
was denied, the ('ourt stating the general position applicable, as follows : 
'The general rule in this commonwealth must be considered as settled, 

u 

that a tenant cannot recover against his landlord for personal iiijuries 
occasioned by defective condition of the premises let, unless the landlord 
promises to repair, makes the repairs, and was negligent ill making 
them.' " Miles  1 ? .  Jrrnvrin, 196 Mass., 431 (439). 

The judge in the court below charged the jury correctly, to which no 
exception was taken, as follows : "Now, geiitlerneii of the jury, the court 
iristructs you, as a matter of law, the general rule is : 'That the landlord, 
that is, the defendant in this case is not liable to the tenant for personal 
injury (and "tenant" includes hiq family and wife), the lalidlord is not 
liable to the plaintiff for injuries from the demised premises, that is, the 
defendant, as a general rule of law, would not be liable to tlie plaintiff 
for any personal injury sustained by reason of any defective condition 
there around the premises, but if there is a contract to repair and the 
landlord undertakes to fulfill the contract and does the work negligently 
to the injury of the plaintiff, in that  case, gentlemen of the jury, the 
landlord would be liable.' " 

I n  the present action there was an  express stipulation betneen tlie 
landlord arid the tenant to renair. I n  the lease is the following: "The - 
lessor agrees to keep the building in repair during the said term cscept 
as against iiijuries thereto not due to natural causes." 

C. E. Livingston, the husband of plaintiff, testified-unobjected to : 
"I made a contract with Mr. (Edward R.) Sutherland for the lease of a 
house, part of which mas in writing and part  verbal. Mr. Sutherland 
made or agreed to have the steps repaired." Mr. Suthcrland signed the 
lease as agent of the defendant, Essex Investment Compaiiy, to make 
repair. The agency of N r .  Sutherland is in no way denied. 

1 t  will be noted that defendant did not demur, but answered the com- 
plaint. 

I n  Ricks r Q .  Brooks,  179 N. C., 204 (209), it is stated : "This case has 
heen tried upon its merits, and tlie plaintiff has won up011 the facts. 
Defrndant &owed hy his answer that lie understood the cause of action, 
and has actually supplied the oniission, if any, in the complaint. I f  he 
found it too meager in its allegations, he had a remedy by asking that it 
he made more definite and certain hp amendment. Rev., 496; Blockmore 
7%. Winders, 144 N. C., 212; d1le)r 1'. R. R., 120 N. C.,  545; ( 'on ley  v. 
R. R., 109 N. C., 692; O y s f e r  71. N i n i n g  Co., 140 N .  C., 135. Instead 
of arailing himself of the several remedies above mentioiied, the 1)laintiff 
trusted his case to the jury upon the issue, and having had a fair  chance 
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to present it, his motion does not commend itself to our favorable con- 
sideration." 

N. C. Code, 1939 (Nichie) ,  sec. 537 (former Rer., 496), is as follows: 
"If irrelevant or redundant matter is inserted in  a pleading, i t  may be 
stricken out on motion of any person aggrieved thl?reby, but this motion 
must be made before answer or demurrer, or befort? an  extension of time 
to plead is granted. When the allegations of a pleading are so indefinite 
lor uncertain that  the precise nature of the charge or defense is not appar- 
ent, the court may require the pleading to be made definite and certain 
by amendment." 

The plaintiff's evidence on the tr ial  was substantially the allegations 
set forth in the comdaint ,  the defendant's evidence was to the contrary. 
The  issues submitted to the jury were i n  accordance with the complaint 
and answer. Defendant neither objected to the issul?s nor submitted other 
issues. The case in the court below was tried out m the allegations and 
denials in the c o m ~ l a i n t  and answer. I f  the defendant desired more 
specific and detailed allegations in the complaint as to the charge of 
negligence, it should have requested the complaint to be made more defi- 
nite and certain under the statute supra, or requested a bill of particu- 
lars under section 534, supra. Having answered, the matter is waived. 

I n  Al len  2'. R. R.. 120 N. C.. 548. it is held: "'Where a c o m ~ l a i n t  i n  
an  action for negligence was defectiw in not definitely and sufficiently 
setting out the negligence complained of, objection thereto should have 
been taken, not by demurrer, but by motion to have the plaintiff make 
his complaint more definite." Bozclin!~ e! .  Bank, 209 N. C., 463. 

I f  the landlord, having agreed with its tenant to repair the brick steps 
on the demised premises leading to the dwelling, undertakes to repair 
said steps through its agent and employees, who do the work in a negli- 
gent and careless manner, as a proximate result 3f which the tenant's 
wife sustains physical injuries, is the landlord liable in damages? We 
think so, under the facts and circumstances of thi,g case. 

I n  16  R. C. L., sec. 565, p. 1045, citing a wealth of authorities, is the 
following: "It is the generally accepted rule ths t  whether there is a 
covenant to repair or not, the lessor will be liable -'or injuries caused by 
his negligence or unskillfulness or that of his serwnts  and employees in 
making repairs to the leased premises, and it has heen held that  a land- 
lord undertaking to repair leased premises a t  the r e q u ~ s t  of his tenant, 
when under no oblinatioii so to do, and who assures his tenant that  such 
repairs have been made, is answerable to the tenant if the latter, relying 
on such assurance, suffer\ injury by reason of the defects not being prop- 
clrly repaired. . . . (p. 1046). Rut if the landlord voluntarily re- . . 

pairs and actually enters upon the carrying out of his scheme of repair, 
he will be responsible for the want of due care in the execution of the 
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work, upon the principle of liability for negligence, without reference 
to any question of implied contract to repair, or implied coilsideration. 
Even in those jurisdictions where it is held that  a tenant callnot sustain 
an  action of tort for personal injuries received by him because of the 
breach of the landlord's covenant to kpep the premises in repair, if t h e  
l and lord  m a k e s  t h e  r epu i r s  in  accordance  w i t h  f h e  a g r r e m e n f ,  a n d  i s  
neg l igen f  i n  m n k i n g  t h e m ,  f h e  t e n a n t  m a y  recovpr for r e su l f i ng  personal 
injuries." (Italics ours.) M i l e s  r .  J a n c r i n ,  supra .  

The qame rule is set forth i11 32 ;\merican Jurisprudence, "Landlord 
and Tenant," see. 724, p. 599, citing a wealth of authorities. I n  section 
741, pp. 618-19, the rule is thus stated: "It is a well-established principle 
that one cannot relieve himself of the consequence of neglect in the per- 
formance of his agreement by employing an independent contractor to do 
the work, and the courts generally agree that  a landlord who undertakes 
to make repairs or improvenients for the benefit of his tenant, whether 
he is obligated by law or by agreement with the tenant to do so, or 
whether lie does so gratuitously, cannot relieve himself from his liability 
for negligence in making such repairs or improvenients by employing an  
independent contractor to do the work; if he does employ an  independent 
contractor who does the work so negligently as to cause injury thereby, 
the landlord is liable to the same extent as if he had done the work him- 
self. The landlord in making repairs and improvements on the demised 
premises owes a duty of reasonable care to the occupying tenant which 
he cannot escape by placing the work with an  independent contractor, 
especially if the work to be done is attended with danger to the tenant. 
The  rule extends in favor of members of the tenant's family and his 
guests and inritees,-those to whom the landlord o res  the same duty of 
care and protection from negligent injury as he does to the tenant." 

The defendant contcnds that he "had discharged his liability in em- 
ploying a competent person to do the work, whether that competent 
perqou serrcd as his servant, agent or as an independent contractor." 
Wc cannot so hold. 

I n  D o y l ~  P .  Fmnt>k, 118 N. W. (Xeb.), 468 (469), a landlord nnder- 
took to more a dwelling occupied by the plaintiff and removed the front 
steps vliich were immediately replaced but in a negligent manner result- 
ing in injuries to the plaintiff, and the Court said: "The defendant 
argues that because the steps were rernored a i d  replaced by an  inde- 
pendent contractor, or without any direction from or knowledge of the 
defendant, lie is thereby reliered from liability. I t  is urged the negli- 
gcnce complaiiled of was not the neglect of the defendant, but that  of an 
independent contractor. We do not think this contention is sound. Con- 
ceding that the relation of laidlord and tenant existed between the 
parties to this action. we think it is clear that the landlord is not relieved 
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of liability for illjury to his tenant by the fact that  he employed an  
independent contractor to perform the work of moving the house. So 
long as the relation of landlord and tenant existed between the parties, 
the landlord owed a duty to the defendant not to do, or cause to be done, 
anything which would render the premises dangerous and unsafe for his 
tenant. Where one owes an  absolute duty to another, he cannot acquit 
himself of liability by delegating that  duty to an independent contractor 
(citing authorities). I n  Peerless  N f g .  Co. c.  13ngley, 126 Mich., 229, 
53 L. R. A, 287, it was held: 'Where a landlord undertakes to make 
repairs or improvements for his tenant, he cannot relieve himself of the 
consequences of neglect in the performance of his agreement by employ- 
ing an  independent contractor."' 

The rule as set out in Restatement of the Law of Torts, sec. 420, 1). 
1135 : "A lessor of land who employs an independent contractor to make 
repairs which the lessor is under no duty to make, is subject to the same 
liability to the lessee and others upon the land with the consen$ of the 
lessee for bodily harm caused by the contractor's negligence in making 
or purporting to make the repairs as though the contractor's conduct 
were that  of the lessor." 

I n  T'ollrnth v. S t e v e n s  (Mo.), 202 S .  W., 283, a carpenter was engaged 
by a landlord to repair steps on leased premises and the following was 
stated by the Court, a t  p. 286, par. 14 :  "The evidence shows that when 
plaintiff complained of the defective condition of the premises in 1909, 
defendant's agent sent a carpenter to make the repairs and defendant 
says that, as the carpenter furnished his own materials and used his own 
methods in doing the job, he was an independmt contractor, and for 
that  reason, if the result of his work was that tht- repairs were not prop- 
erly made, the defendant is not liable. This contention of the defendant 
is not well taken. I f  the lessor undertakes to have repairs made when 
he has not corenanted to do so, a duty is cast upon him to see that  the 
repairs are made so as not to injure the tenant, iind the rule concerning 
independent contractors has no application." E!lake I ? .  Fox, 17  N.  IT. 
Supp., 508. 

W. R. Douglas testified, in part  : "I know where the Livingston house 
is and did some work out there. I sfarted the work November 24, 1937, 
and finished it the 4th day of December, 1937. Mr. Sutherland had me 
to do the work. I did the work by the hour. . . . Mr. Sutherland 
took me out there and showed me what r e ~ a i r s  lie wanted and we went 
back afterwards and he said we should paint the entire outside. . . . 
I examined the steps briefly and Mr. Sutherland was with me and wc 
decided there was nothing sufficient fo warrant any work being done on 
them. . . . Mr. Sutherland engaged me to go out there and do the 
repairs. Mr. Sutherland was probably out there s couple of times during 
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the process of the work." The foregoing constitutes all of the testimolly 
of the witness, W. R. Douglas, as to the contract. The witness, E. R. 
Sutherland, did not attempt to testify as to the terms of his contract with 
W. R. Douglas. The only testimony from him relative to that  is as 
follows : ' (In dealing with Mr. Douglas I did not retain any control over 
the method he used." 

I n  Aderholt v. C'ondon, lS9 N. C., 748 (755), we find: "The test of 
independence and agency or servant is laid down in 14 R. C. L., pp. 67-8, 
as follows: 'The vital test in determining whether a person employed 
to do certain work is an  independent contractor or a mere servant is the 
control over the work which is reserved by the employer. Stated as a 
general proposition, if the contractor is under the control of the employer, 
he is a servant; if not under such control, he is an  independent con- 
tractor.'" Greer 2'. Col~struction Co., 190 N. C., 632 (637). 

I n  Rosenberg v. Zeifchik, 101 N. Y. Suppl., 591 (592), we find: 
"Gnder the circumstances of this case, i t  was the duty of the landlord to 
make the repairs, and the fact that  he made a contract with someone to 
do the work does not relieve him from liability for negligence to his 
tenant." 

The work that  Sutherland, the agent of the defendant, employed 
Douglas to do, was in the relation of master and serrant. H e  was not 
an  independent contractor. The principle is well settled : Qui facit per 
alium facit per se. H e  who acts through another acts himself-i.e., the 
acts of an agent are the acts of the principal. Broom, Max., 518, et  seq.; 
1 B1. Comm., 429; Story, Ag., see. 440. We see no good reason why a 
landlord should be an  exception to the ordinary rule of master and 
servant. We can find nowhere in the pleadings or evidence in the court 
below where defendant contended that  Douglas was an independent con- 
tractor. Defendant's defense was:  ( 1 )  Denial that the defendant made 
an agreement to repair the steps, that  the defendant did not employ 
Douglas or anyone else to repair the steps, and that the steps were not 
repaired a t  all. ( 2 )  That  the plaintiff was guilty of contributory 
negligence. 

Counsel for defendant tendered no issue relating to the principle of 
independent contractor, did not except to the issues submitted by the 
court, did not ask for any special instruction relating to the principle of 
independent contractor, made no contention that  this relationship existed, 
and at the close of the judge's charge, after he had stated all of the 
contentions of the parties without embracing in such contentions for 
the defendant any reference to the doctrine of independent contractor, the 
court directed this question to counsel for all parties : ''Is there any other 
evidence or any other contentions to which you wish to call the court's 
attention, gentlemen (of counsel) 1" T o  this question, counsel for the 
defendant made no answer. 
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I t  is &ell settled, as stated in 3IcIntosh Prac.  antl Yroc.. ilt p l ~ .  303-4 : 
"When the case has been tried belov on a certain theory, it mukt he 
heard oil appeal u ~ ~ o n  the same t h t ~ o ~ ~ y ,  and the party will not be allovetl 
to cllange his ground between tltt. loner court tind the, a1)pellate court. 
The erroneous admission of a propo4tion of law in the l o w r  court will 
not be binding. but the appellate court ha< respect to the t h o r y  up011 
which the case u n b  tricd. .\ny otller courw ~vould be unjust to the 
judge who tried the caie and to  the appcllec, antl the party, having 
selected the ground u l~on  which he chooses to fight, ~ l ~ o u l t l  not be allowed 
to have another rhance, after losing, by ihifting Ilia ground. When the 
case was trietl upon tlle theory of a tort, or upon a certain theory of 
damages, the appellate court will not determine it upon a different theory 
wl~ich  111ight hare  been adol~ted." 

The I)laintiff's evidence as to defendant's duty to repair the steps oil 
which plaintiff was injured, was denied by defendant. This was a ques- 
tion for the jury. *I11 the evidence n a s  to the effect that  Sutherland 
was the agent of defentlant. I Ie  had the authority to make the contract 
with tlie plaintiff for repairing the steps and 1;igned the contract f o ~  
defendant. The witness IIollings\\orth tr3tificd in part, for plaintiff: 
"I am a mechanic, carpentcbr and bricklayer. . . . I examined the 
steps the next morning and found there were t n o  loose bricks that yon 
could lift out in  tlie last flight of s t e p  a little bit more than half d o ~ n .  
I t  was on the second flight. 1 replaced the bric2.s myself. Mr. Living- 
ston asked me if I could fix them ant1 1 said 'Yes,' and ~veiit out there 
and cleaned thcni off and put tlierll back with ctment. The rnatcrial I 
found between the brick \$as lirl~e and sand bectuse I cleaned them off 
without any trouble. S o  ceruc1nt. I hare  done work laying brick. Thc. 
brick sloped over at least an inch over the foundt tion that tlie brick n a s  
laid on.)' This e~ idence  was not objected to by defendant and was p ( ~ -  
missible under plaintiff's complaint. The court below cl~argcd so caw- 
fully antl accurately the law al)plicable to the facts that tlefcndant made 
no exception to same. If  the tlefcndant in a prclpcr prayer for instruc- 
tion did not request the court below to charge subordinate features of the 
case, it  is now too late for defendant to complain. 

I n  Pefrrson 1..  111~31onrts, 210 S. C'., 822  (828),  the law is thus stated : 
"If they desire special instruction.; upon any phase of the law inrolred. 
not given in the general charge, they should h a i e  filed written request 
therefor. Ilorris 7%. Y' l r rn~r ,  179 N. ('., 322 (325), and cases there cited." 

From a careful review of the record and the ahle briefs of the parties, 
the exceptions and assignments of error made Fy defcndant cannot he 
sustained. We can see on the record no prejudicial or reversible error. 

S o  error. 
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BARNHILL, J., dissenting: There is sufficient evidence in the record 
tending to show that  the defendant, through its agent, a t  the time it 
leased the residence to plaintiff's husband, contracted to make repairs, 
including repairs to the steps. There is also eridence that  the defendant 
undertook to comply with this agreement and did, in fact, through a 
contractor employed by it, make repairs to steps, as well as to the 
dwelling. 

The steps from which plaintiff fell are not steps to the residence. The 
residence is located upon a lot, the elevation of which is above the street 
level. The steps to which reference is made are those which lead from 
the surface of the lot to the level of the street. The plaintiff having 
fallen as she passd down the steps and having received personal injuries, 
brings this action in tort for damages, alleging negligence. 

The allegation of negligence is this : 
"8. That  the said defendant in making repairs to said steps, was negli- 

gent in that  the said bricks on that  portion of the steps from which 
plaintiff was precipitated, as hereinbefore set out, were not properly 
cncased in mortar and were left in an  insecure and loose condition by 
reason of which carelessness and negligence the said steps were in an  
insecure and unsafe condition a t  the time of said injuries, and which 
said negligence was the proximate cause of the injuries hereinbefore set 
out." 

The plaintiff expressly alleges further that after the repairs to the 
steps were made that  the steps "appeared to have been properly repaired, 
and that the bricks that had been removed were replaced, and that  the 
plaintiff, with her husband, detected no defects in the steps and used 
the same for a period of two or three weeks . . . that  there was 
nothing about the appearance of said steps to indicate in any way the 
cnondition hereinafter set out." 

The liability of a lessor who is under contract to make repairs, for 
failure to make such repairs or for failure to have the repairs made in 
a workmanlike manner, depends upon the circumstances and is, to a large 
measure, dependent upon the purpose for which the premises are leased 
and the terms of the agreement. Thus it is that when premises are 
demised for the common use of several tenants and certain parts thereof 
-such as passageways in tenant houses, apartment buildings and the 
like-are reserved by the landlord for the common use of all the tenants, 
there is liability for a negligent failure to keep such property reserved 
for the common use of all in proper repair. Bolitto v. Mintz,  148 Atl., 
737, and cases cited. 

Here, however, the property was demised for private use as a dwelling. 
What is the liability, if any, of the landlord for personal injuries sus- 
tained by the tenant's wife because of the defective condition of the 
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s t e p  leading from the surface of the lot down to the rurf:~ce of the 
street, is the question presented. 

Whilc~, in ordinary parlance, the ~vo ld  "negligc~nce" may nlean any 
type of carelessness, when usctl in a Itgal sense, it  has a tlcfinitc, technical 
~ r~ean ina .  The. term as used in the textbooks r~nd ill the d(&ioiis of - 
this and other rourts meanq a failure to perforn~ sorllc2 duty i~r ipowl  by 
law. I t  is a \rant of tluc care in the performance of a legal duty. To 
establibh actionable negligenec it lriust appear:  first, that  t h e  has been 
a failure to exercise proper care in thc performniicr of sonw legal duty 
which the defendant owed the r)laintitf uncle1 the circumstances in which 
they were placed, proper care being that tlegiw of cart1 which a prudent 
man should usc under like circumstances when cliargr.11 with a like duty. 
and second, that such negligent breach of duty was the proximate cause 
of injury to person or damage to property. l f  we arc  to follow ail 
unbroken line of decisions of this C'onrt and the g r m ~ a l l y  prevailing 
view we must give the word "negl ip ic4 '  this niealiing in interpreting 
and applying decisions and textbook statenlents in arriving a t  our con- 
clusion upon the question preswted. 

Segligence is bottomed on a brc~ach of duty iniposcd by law. L\n 
action of damages caused by negligence iq a11 action cx de l i c fo ,  and it ib 
a cardinal principle of law that a mere lmach  of contract does not, in 
and of itwlf, constitute a tort. The contract creates a relationship. 
The relatioi~sliip so created, in some instances, imposes a legal duty. 1 t  
is the breach of tlw legal duty thus imposed, an3 liot thr  breach of the 
contract, that give$ ~ ' i v  to an  action in tort for negligcnce. 

Where there is a contract to repair, a failure to make repairs or a 
failure to adequately and properly repair, is nothing morc than a breach 
of contract. To give rise to an action in tort somcthing more must 
appear. 

The view is taken that  where the only relation betwecn the parties is 
contractual the liability of one to the other in an  action of tort for 
negligence must be based upon some positive d u t j  which the l a w  iniposc3h 
because of the relationship or because of the negligent manner in which 
some act which the contract provides for is done, and the mere violatiorl 
of the contract where there is no legal duty iq not the basis of such an 
action. 32 ,\m. Jur . ,  598; I \ni~o. ,  8 -1. L. R., 7 i 4 ;  ,\nno., 05 *I. L. R., 
1203; Jacobson I ? .  T m ~ ~ n f l t n l ,  128 Mc., 484; 68 A. I,. R., 1192. 

"The action of tort haq for its foundatio~i the negligcnce of the defend- 
ant, and this means more than a mere breach of a promise. Otherwise, 
the failure to meet a note, or any other promise to pay money, would 
sustain an action in tort for negligc~ncc, and thus the promisor be madc 
liable for all the consequential d a m a g ~ i  arising from such failurr. & \ R  

R general rule, there must be qornc active negligence or niisfcasance to 
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support tort. There must be sonlc breach of duty distinct from breach 
of contract." l ' u t t l e  1 % .  M f g .  Co., 145 Mass., 160. There must be some- 
thing more than a breach of contract, viz., negligelice. I-poll 110 other 
theory can a basis be established for an action soulltling in tort. h'ohnlc 
v. Pn.cton, 268 310.) 463. "Put nlore plainly, an agreenient to repair 
does not conternplate a destruction of life or an  injury to the person 
which may result accidentally frori~ an omission to fulfill thc t(lrnib of the 
agreement." I<ohnle I , .  Y(r .r fon ,  sirprrr. 

While sorlie relationsl~ips created by contract-such as master and 
servant. c'arrier and passenger-impose certain legal duties, no such legal 
duties result from the creation by contract of the rcblationship of lessor 
and lesbee or landlord and tenant, when the property tlemisecl is for a 
private uw. 

Where the right of possession and enjoyrrlent of the leased premises 
passes fro111 the lcssor the cases are practically agreed that in thc absence 
of concealment or fraud by the landlord as to some defect in the premises 
known to him and unknown to the tenant the rule of cnvenf empior 
applies and the tenant takes the prenii~es in whatever condition they may 
be in, thus assuming all risks of personal injuries from defects therein. 
This doctrine is in harmony with the comnion law rule that  a lease is a 
conveyance of an  estate or of an  interest in real property or a transfer 
of the right to the porsession and enjoyment of real property for a spcci- 
fied period of time or a t  will. I n  other wo~ds ,  it is a demise of real 
property for a limited time. The lessor merely sclls, and the tenant 
buys, the right of use and occupancy for the period specified in the lease. 
So f a r  as concerns tlie condition of the premises the relation created by 
a lease is substantially similar to that created by a deed or a contract for 
the sale of real property with the right of possession. Ry the greater 
weight of authority the fact that the lessor covenants to rcpair the prem- 
i ~ e s  does not affect this rule SO f a r  as concerns the lessor's liability for 
personal injuries to the lessee or those in p r i ~ i t y  with him due to defects 
in the premises leased for a private purpose, thc possession of which has 
passed to the lessee, although the existence of the defect is attributable 
to the failure of the lessor to repair according to his corcnant. See 
numerous cases cited in Anno., 8 -1. 1;. R., 766. If the tenant claims 
that the repairs are not sufficient it is his duty to give notice thereof to 
the landlord and if he continues to occupy the premises the presumption 
obtains that he is satisfied with the repairs that have been n~atlc. .inno.. 
25 A. I,. R., 1527; ( ' r o ? n w ~ l l  v. A l l m ,  151 Ill.  App., 404. 

What then is tlie rnraning of the s t a t e l~~cn t  contained in decisions of 
this and other courts to the effect that "the general rule is, that a land- 
lord is not liable to his tenant for pc~sonal  injurics sustained by reason 
of a defective condition of tlie demised pmniscs, i~iiless th rw be a con- 
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tract to repair which the landlord undertakes to fulfill and does his work 
negligently to the in jury  of the tenant."  mercer 1.. Will iams,  210 K. C., 
456, 187 S. E., 556; Jordan v. Miller, 179 N .  C., 73, 101 S. E., 550; 
Fields u. Ogburn, 178 N .  C., 407, 100 S. E., 583; C'olcin u. Beals, 187 
Mass., 250. 

I t  certainly does not mean that  a tenant may recorer for personal 
injuries alleged to  have resulted from a mere failure on the part  of the 
lessor to make repairs in a careful and workmmlike manner, for such 
damages are too remote and are not deemed to have been within the con- 
templation of the parties in making the contract. Jordan 1). M i l l e ~ ,  
supra; Hudson v. Si lk  Co., 185 N .  C., 342, 117 S. E., 396; Will iams 
v. Fenster, 103 N .  J. L., 566, 137 Btl., 406; Jacobson v .  Levenfhal ,  
supra; 16 R. C. L., 1095; ilnno., 68 A. L. R., 13.95. 

A contract to repair does not contemplate as damages for the failure 
to perform i t  that  any liability for personal injuries shall grow out of 
the defective condition of the premises; but the duty of the tenant, if 
the landlord fails to properly perform his contract to repair, is to do the 
work himself and recover the costs in an  action for that  purpose. Jordan 
v. Miller, supra; 16 R. C. L., 1059, sec. 580; .Inno., 8 A. L. R., 766; 
Anno., 68 A. L. R., 1195. The tenant may eiiher notify the landlord 
that  the repairs are insufficient or he may make the repairs and recover 
the reasonable expense or costs thereof from the landlord or charge it 
against the rent. Cases cited in notes 32 Am. Jur. ,  591. 

The question is to be answered by first deternining what legal duty, 
if any, is imposed upon the landlord under a contract of rental. 

I n  the absence of warranty, deceit, or fraud on the part of the land- 
lord, the rule of caveat emp for  applies to leases of real estate, the control 
of which passes to the tenant, and it is the duty of the tenant to make 
examination of the demised premises to determine their safety and 
adaptability to the purposes for which they are hired. Hence, for  per- 
sonal injuries received by him from latent defects therein, of which the 
landlord had no knowledge a t  the time of the lease, the latter cannot be 
held responsible. 32 Am. Jur. ,  538, and cases cited in notes. 16  R. C. L., 
775. So  a landlord may be liable for not disclosing a latent source of 
danger, known to him to be such, and not discoverable by the tenant, 
32 Am. Jur. ,  539, and cases cited in notes. This duty of disclosure 
arises not directly from the contract but from the relationship created 
by the contract, and is imposed by  law by reason of such relationship. 

When the lessor knows of latent defects which rtre attended with danger 
to an  occupant and which a careful examination would not disclose, the 
lessor is bound to reveal them, in order that  the lessee may guard against 
them. While the failure to reveal such facts may not be actual fraud 
or misrepresentation, i t  is such negligence as mtiy lay the foundation of 
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an action against the lessor if illjury occurs. 32 Am. Jur . ,  541 ; 16 
R. C. L.. 776; Fie lds  1. .  O g b u r n ,  auprtr, and cases cited; .Torrl(rt~ I * .  ,lliller, 
sirprn; 11url.con I - .  Sill; CO.,  supr(1; T u c k e r  r .  l y c t i - ) ~  J l i l l  ( '0 . .  104 N. C., 
756. 140 S. E.. 744; X e r c r r  7.. Tl'illiclnzs, scrprtr. 

I n  the X i l l r r  cttso, suprtr .  it is said that even xhere the lessor contracts 
to keep the prcn~ises in repair, the breach by the landlord of his contract 
will not ordinarily entitle t l i ~  tcnaiit, personally injuiwl by a defect 
therein, rsisting hecausc of the ~~egligence of thc lalidlord in failing to 
comply with his agreement to repair, to recover indemnity for such 
injuriei, n h ~ ~ t l i e r  in contract or in tort, qiiice such damages are too re- 
mote and cannot be said to he fairly within thc contemplation of thc 
parties. Thr  J I w t  c r  cusp,  suprtr, is to like effwt. 

When thc lessor contracts to make re11ail.s and fails to make needed 
repairs or makes such repairs in an unworkmanlik~' manner this amounts 
to a breach of his duty imposed by the contract and does not give rise to 
an  action in tort for negligence. By the greater weight of authority a 
breach of thr  covenant to repair, except as to latent defects known to the 
lessor and of which the tenant is ignorant, imposes no liability for per. 
sonal injuries to the lessee or those in privity with him duc to defects in 
the ~ m m i s e s  leased for a private use. .Illno.. 8 .\. L. R., 766; 32 Am. 
Jur . ,  597. 

IIrnce, as I view the law as disclosed by our decisions, by the textbooks 
and by the decisions of other courts, the only legal duties resting upon 
the landlord by reason of hi* contract relation created by thc demise are :  
(1 )  to givc notice of latent defects, existing at the time of the demise, of 
a kind to import menace of appreciable injury, when these are known to 
the landlord and of which the tenant is ignorant and is not likely to 
discover on rrasonabIy careful inyect ion;  and ( 2 )  in making repairs to 
refrain from creating such latent dangerous defects, and, if created, to 
gire notice thereof to the tenant. 
-1 hreach of either of these duties imposed by law creates liability for 

rrsulting personal injuries under the law of negligence, the liability of 
the landlord not being so much dependent upon or affected by the core- 
uant to repair as it is upon his affirmative wrong in creating or failing 
to give notice of a dangerous condition not observable by the tenant. 

I f  the repairs are made in such manner as to leave latent dangerous 
defects which are known to the landlord and of which the tenant is igno- 
rant  and is not likely to discover on reasonably careful inspection, 
liability has been recognized and recovery sustained on the ground of 
negligent breach of duty. While the failure to reveal such facts may 
iiot be actual fraud or rr~isrcpresentatio~ls it is such negligence as may lay 
the foundation of an action against the lcssor if injury results. 32 .\m. 
.Tur., 541 ; Fialds r .  0,qhici-n, . w p m .  
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Whether we accept the law as I understand i t  to be or as stated in  the 
majority opinion (and there is no substantial difference when the proper 
meaning is given to the term "negligence," as used in the authorities 
cited), the plaintiff has failed to offer evidence sufficient to sustain her 
alleged cause of action. 

On  the question of negligence the evidence is brief. 
Plaintiff's husband testified : "After the work  as done the appearancc 

of the steps was good. The steps appeared to be in good shape. There 
was nothing about their appearance to indicate that  any brick might be 
loose or improperly set in the mortar. . . . l ~ f t e r  daybreak I exam- 
ined the steps and found one brick httd come out and there seemed to be 
another loose one next to it o n  t h e  r igh t  side comirlg d o w n  . . . The 
steps where my  wife fell were made of brick tha t  had mortar between 
them . . . The mortar is apparent to anyme  walking the steps 
. . . My wife and I went up  and down the steps during that  period 
every day and we observed nothing a t  all wrong with them . . . 
During that time as I walked up and down the steps I did not feel any 
loose bricks. Every day during that  period of time my  wife and chil- 
dren were going up and down the s t ~ p s .  There was not a thing in  the 
world to indicate anything other than that  those steps had been properly 
repaired . . . She(p1a in t i f f ) a ra lkedonmyle f t s ide  . . . She 
slipped and fell and I picked her up  . . . On the night my wife was 
injured she w a s  o n  the  ercfreme l e f t  side and I was on the right side." 

The plaintiff testified: "I used the steps after they were repaired 
usually going down the center. I observed the steps. They seemed to 
be in perfect condition. On the night of the accident I was going d o w n  
fhe le f t -hand side. We were walking down the steps together . . . 
When I stepped on the brick it gave away with Ute. I t  gave way under 
my weight. I t  threw me and I hit my chin a g a ~ n s t  the running board 
of the car and fell on my  left arm . . . After the steps were re- 
paired they looked like they were in perfect condition. As I walked 
up and down the steps the bricks were in plain view. The spaces be- 
tween the bricks were clearly visible to me as I walked up  and down. 
My husband and I had been going up and down the steps practically 
every day from the time they were repaired until I was hurt .  There 
was about one-half inch of mortar between the l~ricks. I t  just looked 
like any other finished brick job. The steps were built by the bricks 
being placed side by side with mortar between then." 

The witness who repaired the steps after the accident testified: "I 
examined the steps the next morning and found there were two loose 
bricks that  you could lift out in the last flight of steps a little bit more 
than half down. I t  was on the second flight . . . The material I 
found between the brick was lime and sand because I cleaned them off 
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without any trouble. No  cement . . . There was one brick separate 
and two together. The two were still sticking together after I made the 
examination. I broke them apart  with my hands. Nothing to hold 
them but lime and sand. There was about one-half inch of mortar 
between the bricks. I hare heard of builders who would tie bricks 
together without cement. They will not hold together securely. They 
will stick together if the foundation is wide. The filling was between 
the bricks. Bu t  looking a t  the filling between the bricks I don't know 
whether you can tell the mortar has cement in i t  or not. I cannot tell 
by looking a t  the mortar whether i t  has cement or whether it hasn't 
. . . When brickwork is exposed to the weather day in and day out 
and even if the mortar has cement, I think it will rot out in time. T h i s  
m o r t a r  t h a t  I saw between fhose  br icks  had the  appearance of having 
been there a long t i m e  . . . I saw the steps before they were re- 
paired and the Livingstons moved in. At that  time there were several 
bricks out. These bricks were out a t  the same place that I repaired 
them. I could see there were repairs." 

Another witness for plaintiff testified: "I remember seeing the steps 
fixed before Christmas and the men who fixed them put mortar between 
the bricks . . . There was a couple of brick off of the bottom step. 
Yet the  s tep she fell o,f o f .  The family had been using the steps during 
that six weeks period." 

This evidence tends to show that the brick were properly encased in 
mortar. There is testimony that  there were two loose brick. I t  is 
significant, however, that  these loose brick were found on the right-hand 
end of the steps going down, while all the testimony tends to show that 
plaintiff went down the extreme left-hand end. According to her testi- 
mony and the testimony of all the other witnesses for plaintiff, she 
passed nowhere near the two loose brick about which testimony was 
offered. 

The argument was made here that  in laying the tread of the steps the 
outer line of brick was so laid that they extended about one inch over 
the base and that  i t  was one of these brick that  came loose and tripped 
the plaintiff. There is not a particle of evidence in the record to sus- 
tain this argument. "There was a couple of brick off of the bottom step. 
N o t  flze s tep shc fell  off of." Thus, there is a total absence of evidence 
that there were any loose brick in the steps along the course followed by 
the plaintiff a t  the time she fell. 

The only suggestion that the repairs were not made in a workmanlike 
manner is contained in the evidence of the witness who repaired the steps 
after the accident. He stated that the mortar appeared to have been 
made with lime rather than with cement. There is, however, no evidence 
that lime is not a proper ingredient in common use in making mortar. 
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On the contrary, it is a matter of common knowledge that it is used as an  
adhesive or binder. ('Lime is much used in the preparation of cements 
and mortars . . . to lime is to glue together; to cement." Web- 
ster's New Inter'n. Dict. (2d). 

Plaintiff and her husband used these steps for about six weeks after 
they were repaired. There was mortar between the brick and they ap- 
peared to be in a perfectly safe condition. They anticipated no damage 
from the use thereof. How then can it be said, even if we admit negli- 
gence, that the defendant, domiciled in another state, could or should 
have foreseen that injury was likely to occur? 

At most the evidence shows that plaintiff eteppcd on a loose brick and 
it ('gave way under my weight." There is no elridence that this brick 
was not "properly encased in mortar" or that it was "in an insecure and 
loose condition'' before the accident. Res ipsa Zoquitur does not apply. 
We may not assume, in the absence of proof, that the brick gave way 
under her weight due to the manner in which i t  was set by defendant. 
Furthermore, there is a total failure of proof that the brick on which 
she stepped was one of those replaced by the workmen in making repairs. 
Nor is there any evidence that  its condition prior to the accident was 
such as to put defendant on notice and thus impose liability for a failure 
to repair. 

There is no allegation that defendant in making repairs created a 
latent dangerous defect. Nor is there any evidence thereof. Hence, 
there is neither allegation nor proof of the breach by defendant of any 
duty imposed by law. I n  fact, there is scant, if any, evidence of a 
failure to make repairs in a careful and workmanlike manner. I am, 
therefore, of the opinion that the motion for j ~ d g m e n t  as of nonsuit 
should have been sustained. 

STACY, C. J., and WINRORNE, .J., concur in dissent. 

JIAE JOHNSON SINEATII. AD~~INISTRATRIX OF W .  P. SINEATH, A. G. 
IIEARON, AND A. G. HEARON, SURVIVIKG PARTNER, TRADING AS GOLDS- 
BORO DRY CLEANERS & HATTERS, V. NICK J. KATZIS, MECHAN- 
ICS & FARMERS BANK, R.  L. McDOUGALD, TRUSTEE, EI. B. PARKER, 
TRUSTEE, JOHN S. PEACOCK, SURSTITUTED TRuS'I'EE, AND H. B.  PARKER 
A N D  JOHN S. PEACOCK, INDIVIDUALLY. 

( Filed 30 April, 1941. ) 

1. Appeal and Error §§ 3712, 38- 
On appeal in injunction cases the findings of fnct by the judge of the 

Superior Court rire not ronclusive and the Supreme Court may review 
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the evidence, but there is a presumption that the proceedings below are 
correct and the burden is upon appellant to assign and show error. 

Judgments § 3 G P r i o r  adjudication is conclusive i n  subsequent action 
between same parties o r  those in privity with them. 

In  a prior action between the same parties or those in privity with them, 
certain notes executed by plaintiffs were attacked for want of considera- 
tion. Judgment was entered, affirmed on appeal, that the notes were valid. 
Held:  The prior adjudication precludes plaintiffs from attacking the notes 
on the ground of want of consideration, and, c;ince plaintiffs assert no 
other equity for challenging the validity of the notes, the validity of the 
notes is established by the prior judgment, and the rights of the parties 
in the second action must be determined in accordance with such adjudi- 
cation. 

Mortgages § 3 0 h E q u i t a b l e  owner of mortgage notes is entitled t o  re- 
quest trustees t o  foreclose. 

Where the ccstui  qui  trust  endorses and assigns absolutely to another 
the notes secured by the deed of trust, and the assignee in turn assigns 
the notes as  collateral security for his note to a bank in a sum less than 
the face amount of the mortgage notes, the assignee of the cestui is inter- 
ested in the payment of the whole amount of the mortgage notes, the 
amount due him after payment to the bank as  well as  the amount due 
the bank a s  represented by his note, and he has an equitable interest 
in the notes and is entitled to request the trustees to foreclose the deed 
of trust notwithstanding that he does not have physical possession of the 
mortgage notes. 

Mortgages § 30a- 
In order for equity to restrain the foreclosure of a mortgage or a deed 

of trust to prevent injustice to the rights of a mortgagor or trustor or 
others interested in the property, there should be some equitable element 
involved, such as  fraud, mistake, or the like. 

Injunctions 8 11- 
As a general rule, a temporary restraining order will be dissolved upon 

hearing of the order to show cause when the answer denies the equity of 
the bill, unless injunctive relief is the main purpose of the action and not 
merely ancillary thereto. 

Mortgages § 30-In this action for  damages and to restrain foreclosure 
upon allegation t h a t  cestui is  insolvent, dissolution of temporary order 
held without e r ror  upon defendants' denial of insolvency. 

Plaintiffs or their privities executed the notes in controversy, secured 
by a deed of trust, a s  part payment for a business purchased by them. 
Contemporaneously with the purchase of the busiiless the president of the 
seller executed a noncompetitive covenant. In a prior action, binding 
upon the parties, i t  was adjudicated that the notes were not void for want 
of consideration but that  they are  valid and outstanding, and i t  was 
further adjudicated that  the president had breached his noncompetitive 
covenant and that plaintiffs were entitled to nominal damages for such 
breach. In this action to recover damages for snbsequent breach of the 
noncompetitive covenant, plaintiffs sought to restrain the foreclosure of 
the deed of trust. Held: The validity of the notes having been concluded 
by the former judgment and there being no controversy as  to the amount 
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thereof, and the ilijmnc.tive relief sought by plaintiffs being merely ancil- 
lary to the main purpose of the iwtion to recove]' damages for breach of 
the noncom~)c~titire covenant, and the iillcyption of insolvency of the cevtit i  
liaving been tlei~irtl. the clissolrition of the temporary order upon the hear- 
ing of the ortlrr to hhow Cause wi~h w i t l ~ o ~ ~ t  error. 

SL.\\VEI.L, J., tliaaenting. 
('T,ARI(SOS, J . .  L ' O ~ C I I ~ S  i l l  diswl~t. 

,\PYEAI. by plaintiffs from 2Yinloc.ks. J . ,  at No\.ember Term, 1040, of 
WAYXE. 

Civil action to recover of defendant Katzis damriges for breach of non- 
competitive agreement, and to enjoin foreclosure of deed of trust secur- 
ing purchase money notes executed in sale of launllry in connection with 
which said agreerrient was executed. 

This appeal is from order dissolving order which temporarily re- 
.strained foreclosurc sale under the deed of trust The basic facts in- 
volved are fully stated in  the opinion of this Court i n  former action 
between same parties, and others, filed 8 January,  1941, and reported in 
218 N. C., 740, 1 2  S. E. (2d),  671, subsequent to institution of present 
action. 

Briefly stated, the facts there, in so f a r  as pertinent to this appeal, are 
these: The plaintiffs sought to have (lanceled notes aggregating $10,900 
executed by them and payable to Goldsboro Dry  Cleaners 6. Hatters, Inr.,  
as the unpaid part  of balance of purchase price for all its assets, includ- 
ing good will, as well as the deed of trust execu-ed by then1 to 11. B. 
Parker  and Pau l  B. Edmundson, Trustees, as security for said notes, 
which were endorsed by Goldsboro Dry  Cleaners & Hatters, Inc., to 
Nick J. Katzis a t  the time and as a part  of the transaction involving 
the sale. The alleged ground for cancellation wail failure of considera- 
tion in that  Katzis had breached his noncompetitive agreement entered 
into as a par t  of the same transaction. Plaintiffs there also alleged 
damages by reasoil of said breach. Katzis denied any breach of his 
agreement and, in cross action, averred that Sineath and Hearon were 
indebted to him in the sum of $10,900. and intercs:, as evidenced by said 
notes. 

?v[eehanics and Fariners T<ank of Durham, North Carolina. and R. L. 
McDougald, Trustee, were brought in as additional parties defendant to  
that action, for  that  the bank was asserting right to possession of said 
n o t ~ s ,  which i t  averred had been assigned to it by Katzis as collateral 
wcurity to his note for $2,463.07, as set forth in deed of trust executed 
to R. L. McDougald, Trustee. Plaintiffs there alleged and contended 
that whatever rights the bank had in said notes were acquired from 
Katzis, and were subject to superior right of plaintiffs against Katzis 
to have samr cancclecl and surrendewd. Tho bank and trustee denied 
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this allegation and contention, and set up  cross action upon the note and 
deed of trust given by Katzis by which the notes of plaintiffs werr 
assigned by Katzis to the bank. 

I n  the trial court, the jury found that  Katzis had breached his 11011- 
competitive agreement and that plaintiffs had been damaged in a iiolrii- 
nal amount. Also in response to the fifth issue, '(In what amount, if any. 
are plaintiffs indebted on the notes referred to in the coniplaint?" the 
jury answered : "$10,900 and interest." Upon verdict on that  issue jndg- 
ment was entered "that the plaintiffs, W. P. Sineath and *I. G. Hearoil, 
as represented by the notes . . . and secured by a deed of trust 
(describing i t ) ,  are indebted to the defendant Nick J. Katzis in the sum 
of $10,900, with interest . . . subject to the assignment to R. L. 
McDougald, Trustee, hereinafter referred to." The court further tlc- 
creed '(that R.  L. McDongald, Trustee, and Mechanics a i d  Farmers 
Bank of Durham . . . be and they are hereby declared to be t l ~ c  
owners of, and entitled to the possession of thirty-six notes, aggregating 
$10,900, referred to in the complaint filed in this cause, and the deed of 
trust to Pau l  B. Edmundson and H. B. Parker,  Trustees, whereby said 
notes are secured, and for the purposes set fort11 in the drcd of trnst 
. . . to the end that  the proceeds from the collection of said notc, 
shall be applied, first, in payment of the indcbtedncss due said Xechanics 
and Farmers Bank by Nick J. Katzis, and the balance to be paid over to 
Kick J .  Katzis, or his order, as provided in said tleed of trust." The 
judgment was affirmed on appeal to  this Court. 

I n  the present action plaintiffs allege in effect that  sincc the date of 
institution of the former action, Nick J .  Katzis has furtlier violatcd 
and breached the same noncompetitivc agreement, that  such breach also 
constitutes failure of consideration for the sanw notes, that by reawn of 
such failure of consideration the same notes should be canceled, and that 
the pending sale by foreclosure under their deed of trust to 11. R. Parker 
and Paul  B. Edmundson, Trustees, should he enjoined, as L'nnlawful and 
violative of the plaintiffs' rights for the reason ( a )  that  nothing is due 
on said deed of trust or the notes secured thereby, and ( b )  because no 
holder of said notes has requested the trustees to offer said property for 
sale under said deed of trust," that the sale of the property, if consum- 
mated, wonld irreparably jn<jure the plaintiffs, and that Nick J .  Katzis 
is insolvent. Plaintiffs by reference inrorporate the deed of trust in 
their complaint, and allege that  by proper proceeding .Tohn S. Peacock 
has been substituted as Trnstec for Pau l  B. Edmundson. Plaintiffs fur-  
ther allege that, before the date of sale, defendants, Mtchanirs and Farm- 
ers Bank and R. 1,. NrDougald, Trustee, withdrew their request for said 
foreclosure, and, further upon information, allcge that no holder of >aid 
notes at any time requested the foreclosure. 
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Defendants plead res j7idicat0, and deny plaintiffs' allegations that  
Katzis has breached his noncompetitive agreement, that  plaintiffs have 
been damaged, and that  Katzis is insolvent, and further deny right of 
plaintiffs to injunctire relief. And, while defmdant bank and Uc-  
Dougald, Trustee, admit withdrawal of request for foreclosure, defend- 
ants Katzis and Parker  and Peacock, Trustees, aver that  prior to the 
time the property was advertised by the trustees. said Katzis requested 
the foreclosure, and that  by the terms of the deetl of trust, by reason of 
default in payment, the entire indtlbtedness is due and unpaid and 
defendant Nick J. Katzis is entitled to hare  the i~us t ees  offer the prop- 
erty for sale, and execute a deed to last and highest bidder. 

Otherwise, this action is identical with the former action. 
Upon the complaint as filed the court issued a temporary injunction 

against sale by foreclosure, and an order to the defendants to show cause 
why the same should not be continued to the final hearing. Upon the 
hearing thereon the plaintiffs offered in evidence ;is an  affidavit the com- 
plaint and replies filed herein. The defendants Katzis and Parker  and 
Peacock, Trustees, offered in eridence as affidavits the answer filed by 
them and also the complaint, the answer of S i c k  ,I. Katzis, Letha White 
and White's Laundry and Cleaners, Inc., and the judgment in the former 
action, together with transcript therein of the testinony of W. P. Sineath 
and A. G. Hearon. "The court finding that  the pltlintiffs are not entitled 
to have the temporary restraining order herein continued to the final 
hearing of the cause," entered judgment dissolring same. 

Plaintiffs appeal therefrom and assign error. 

Roya l l ,  Gosney  & S m i t h ,  P a d  B. E'dmvndson,  and J a m e s  G l e n n  for 
plaintif fs,  appellants.  

J .  F a i s o n  T h o m s o n  a n d  J .  A.  J o n ~ s  for defendtrnfs ,  appellees. 
Claude V .  Jones  for X e c h o n i c s  and F a r m e r s  R ~ n k  a v d  R. L. McDozc- 

gald, T r u s t e e ,  appellees. 

WINBORNE, J. I n  their brief filed on this appeal plaintiffs contend 
that  the judge below erred in dissolving the temporary restraining order 
for these reasons: ( 1 )  That  the trustees have no authority to foreclose 
the deed of trust upon demand of defendant Katzis. ( 2 )  That  there is 
nothing due by the plaintiffs on the indebtedness secured by the deed of 
trust sought to be foreclosed. 

While the findings of fact by the judge of Superior Court are not 
conclusive on appeal in injunction vases "in which we look into and 
review the evidence, . . . stiil there is a prcmmption always that 
the judgment and proceedings below are correct and the burden is upon 
sppellant to assign and show error." I J y a t f  w. D o H n r t ,  140 N. C., 270, 
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52 S. E., 781; Plufl 1' .  C'ontrs., 1% K. C., 125, 1 2 1  S. E., 190. 
Upon consideration of the pleadings and eridence in the present case 

as shown in the record and case on appeal. v e  are of opinion. and 11old. 
that  appellant fails to show error in the jutlgnrcnt bclon. 

The notes. secured by the deed of trurt herc involvetl, are the same 
notes as those involved in the foriner action. There the plaintiffs con- 
tended that by reason of the breacl~ by Nick J. Katzis of liis ~ioncoiriprti- 
t i re agrcenleiit there was failure of considrration for tlic ilotcs. But 
there the jury found that plaintiffs are indebted on thorr notes in the 
sum of $10,900, and interest. Upon that verdict the court acljudgecl tliat 
W. P. Sincath and *I. G. Hearoil are indebted to S i c k  ,J. Katzis in the 
sum of $10,900, with interest, subject to the assignment to R. L. XlcDou- 
gald, Trustee. The judgment wai affirmed on appeal to this Court. 
218 N.  C.. 7-10) 1 2  S. E. (2d),  671. The opinion there concludes with 
these two senteiices: "Having held that  there is no error with respect 
to the issue of damages, we deem it unnecessary to enter into a discussion 
of failure of conde ra t ion  proffered by plaintiffs. I t  is siifficient to say 
that, on the facts presented, plaintiffs' remcdy is properly baied on claim 
for damage." 

The question of failure of consideration for those noteh, thci-eforta, rrlag 
not again be raised by W. P. Sineath and *I. G. IIearon, a i d  those stand- 
ing in privity to them, as do plaintiffs in the prcsciit action. Plaintiffs 
assert no other equity for cliallcnging the validity of the notes. IIence, 
the notes .tand as valid obligations of the makers secured by thc tleed of 
trust in question. 

Now, with regard to the right of defendant Katzis to request the 
trustees to foreclose the deed of t rus t :  The judgment in the former 
action recogniz~s that said Katzis has an equity in and to tlie notes ill 
question. Recurring to the factual situation, bear in mind that  the notes 
were executed by W. 1'. Sincath and -1. G. ITcaron and payable to Goldr- 
boro Dry  Cleaners SI Hatters, Tnc., and by it assigned absolutely to 
S i c k  J. Katzis, w11o in turn assigned thclii to Ii. I,. McDougald, Truster 
for Mechanics and Farmers Bank of Durham, a? collateral security for 
un indebtedness less in amount than the f:lw value of the notes. MThilc~ 
thc court adjndged that said trustee and b a ~ k  are the o w n < ~ s  and entitlcd 
to the pos.escion of thc notes "for tlie lmrpose? i ~ t  forth in the decd of 
trust," it is provided that this is to "the end that the procecdu from the. 
collection of said notes shall be applied, first, in the payment of thc 
indebtedness due said Mechanics and Farmers Bank I)y S i c k  ,I. Katzis, 
and the bahnce to be paid over to Nick J. Katzis, or his ortlcr," that  is, 
tliat W. P. Sineath and A. G. Hearon are indebted to Katzis for the fact, 
amount of their noteli, $10,900, with interest, subject to the ~)ayluent to 
the bank of the amount of his note, $2,463.07, to which t-13 collateral 
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security he assigned the Sineath and Hearon notes. By such assign- 
ment of these notes as collateral security for his own debt of less amount 
than the face value of the notes, Katzis does not lose his interest in the 
deed of trust by which the notes are secured. 41 C. J., 681 and 882. 
IIughes v. Johnson, 35 Ark., 285. While it may be true that  Katzis 
does not have physical possession of the notes, he had the right, unless 
otherwise agreed, to call upon the trustees to forellose the deed of trust. 
H e  is interested in the payment of the whole amount, not only that  which 
is due to him but that  to which the bank is entitled, as represented by his 
note. The record contains no restriction upon his right to request fore- 
closure. 

The court has the power to restrain the exercise of the power of sale 
under a mortgage or deed of trust where a sale thereunder &odd work an 
injustice to the rights of the mortgagor or trustor or  others interested in 
the property; but there should be some equitable element involved, as 
fraud, mistake, or the like. F o r  example, the sale will be restrained 
when there is serious controversy as to the amount actually due on the 
indebtedness secured by the mortgage or deed of trust, so that  the debtor 
or those claiming under him may know the proper amount and pay with- 
out a sacrifice of property. McIntosh, N. C. P. & P., 980; Bridgers 
v. illorris, 90 N .  C., 32 ;  Broadhurst c. Brooks, 184 N .  C., 123, 113 
S. E., 576. 

I n  the present state of the instant case there can be no controversy as 
to the validity, and there is none as to the amount of the notes in ques- 
tion. Furthermore, where the answer denies the equity of the bill, the 
general rule is tha t  the injunction will be dissolved. When, however, 
the injunctive relief sought is not merely ancillary to the principal relief 
demanded in the action, but is of itself the main relief, the court will not 
dissolve the injunction, but will continue i t  to i,he hearing. Cobb v. 
Clegg, 137 N .  C., 153, 49 S. E., 80 ;  Hyatf 11. lIeHart, supra; Boom 
v. Boone, 217 N .  C., 722, 9 S. E. (2d),  383. 

I n  the present case, when stripped of the allegations of failure of con- 
sideration for the notes, the main relief sought is recovery of alleged 
damages for alleged breach of contract, to which injunction against fore- 
closure of the deed of trust is merely ancillary. 

Upon careful consideration, the record fails to show cause for disturb- 
ing the ruling of the judge of Superior Court. 

Hence, the judgment below is 
Affirmed. 

SEAWELL, J., dissenting: I think the main opinion fails to apprehend 
the real issue in the controversy between the parties upon which decision 
should rest. Whatever other claims the plaintiff may have, and however 
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vigorously they may have been projected into the argument of the case, 
the fact remains, upon a proper showing, that  there is sufficient in her 
pleading and in the record history of the case to entitle her to equitable 
set-off or recoupment against whatever interest the defendant Katzis may 
have, and that  it is within the power of the Court, in the exercise of its 
equity jurisdiction, to make orders lo  protect the corporate defendant in 
whatever interest it  may hare, so that  the major equity-the protection 
of the plaintiff in the assertion of her claim and a proper hearing there- 
upon-may be achieved. The case has been viewed merely as another 
attempt to attack tlle note now held by the bank (of which Katzis is the 
equitable owner), and defeat i t  for  want of consideration, and the deci- 
sion is based upon the principle of res adjud icafn.  But  the pleadings 
and the brief of plaintiffs present to us the question of equitable set-off, 
which has nothing to do with a failure of collsideration or any adjudica- 
tion which has been made upon the note. 

We hare advanced from the common law, where no set-off was recog- 
nized, to statutory set-off or counterclaim, as provided in the statute, 
C. S., 521, where an  action has been brought for the enforcement of 
contrary demands, but that  is by no means the end of the law. I t  iq 
familiar learning that  a judgment, and, a fortiori, the foreclosure of a 
mortgage, may be enjoined and stayed where to enforce either would be 
unjust, and especially where because of the relation of parties and the 
connection between tlle items of indebtedness on either side the enforce- 
ment of the demand would he inequitable. There is presented here a 
situation which, according to the practice of the courts, has been consid- 
ered peculiarly a subject of equity jurisdiction. 

Fo r  convenience, I use the name "Sineath" to represent the plaintiffs, 
and ('Katzis" to represent the defendants, unless i t  otherwise appears. 

On 1 February, 1937, Katzis sold to Sineath his business as Goldsboro 
Cleaners and Hatters, Inc., in the town of Goldsboro, consisting of the 
good will of the business and a quantity of stock and equipment suitable 
for carrying it on. Katzis agreed not to engage in that  business within 
Wayne County for a period of fifteen years from that  date. Sineath paid 
$10,000.00 in cash and executed several notes aggregating $20,200.00, 
and to secure these notcs he executed a deed of trust or mortgage on the 
stock and equipment. Subsequently, Katzis borrowed xn0nt.y from the 
Bank of Wayne and assigned the Sineath note and mortgage in security. 
There is now due upon this mortgage the sum of $10,900.00, and the 
interest of the Bank of Wayne is approximately $2,463.07. 

,\lmo.it immediately after this tranqaction, Katzis opened up the same 
kind of business in the town of Goldsboro, operating through other 
parties. Sineatli en.joined Katzis from further prosecution of the busi- 
ness and asked that his note be delivered up and canccld because of the 
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breach of the contract and for total failure of consideration, and for 
damages for the breach of the contrac~t. 

Upon the tr ial  of this case the jury found that  the contract was 
breached, and, under the instruction of the court, awarded nominal dam- 
ages. As to the note, an  issue was submitted upon which it was found 
that  Sineath was indebted thereon as appeared in the note. The bank 
was held to be owner and holder in due course, by reason of the assign- 
ment. The injunction against Katzis with r e g a d  to prosecution of the 
business was continued. On  appeal to this Court the judgment was 
upheld. Sinenth z.. Katzis, 218 S. C., 740. 

Afterward, plaintiff instituted the present action, alleging further 
breaches of the contract on the part of Katzis since the trial of the 
former case, obtained an injunction against the enforcement of the deed 
of trust or mortgage, and sought to have such damages as might be 
awarded applied in offset or recoupment against -he note. I t  is alleged 
that  the defendant is insolvent. 

I n  the court below, the injunction against the enforcement of the 
mortgage, pending a hearing, was dissolved and plaintiffs appealed. 

At  the time of the purchase of the business, the contract between 
Sineath and Katzis, of which the note was a part, was esecutory, or 
continuing, both with respect to the payment of the purchase price on 
the par t  of Sineath, and the perforniance on the part  of Katzis of his 
agreement to refrain from carrying on the business. Except as partly 
performed on the part  of Sineath, and, further, as qualified by the former 
trial, the mutual performance of this contract is still a matter for the 
court when its jurisdiction is properly invoked, with the rights of the 
parties to be adjusted as far  as may be done under established rules of 
law and equity. 

Leaving aside all extraneous matter, I return to the question: Are 
plaintiffs entitled to equitable set-off or recoupment for losses or damages 
sustained since the former trial, through breach of the contract, as 
against whatever interest the defendant Katzis may now have in the 
note and mortgage given for the purchase price? 

As stated, the question of failure of consideration of the note as be- 
tween Sineath and Katzis is not involved in the question of set-off. The 
right of set-off or recoupment mould exist in favor of the plaintiffs, not- 
withstanding any adjudication in that respect, wh ch did not include the 
subject matter of the proposed set-off. I t  becomes a question whether 
there are now legal or equitable means to enforce it. 

Insolvency on the par t  of one who seeks to en fxce  a claim against a 
judgment debtor-creditor has long been recognized as raising the right of 
equitable set-off to secure justice between the parties. Schuler r .  Israel, 
120 U. S., 506, 30 L. Ed., 707; S o r t h  ('hicago R o l l i n g  Mill ('0. 1.. Sf. 
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Louis  Ore & Steel Co., 152 U. S., 596, 38 1;. Ed., 565; Cit izens B a n k  
2'. h7endricL, 92 Tenn., 437, 21 S. W., 1070. 

ITpon this point I quote from 24 R. C. L., p. 507, section 15 :  "In 
order to effect an  equitable set-off it is well settled that equity has juris- 
diction to restrain a judgment creditor from collecting his judgment 
against the judgnient debtor, until a claim of the latter against the 
former has been judicially established, and then to permit an  equitable 
offset of the one against the other, wliere the judgment creditor is either 
insol~ent  or has no property out of which the judgment debtor ran  collect 
his claim" . . . 

I n  S o r f h  C'hicago Rolling Mill Co. 7.. S f .  Louis  Ore d? Steel Co., suprcr, 
the plaintiff obtained an  injunction against the defendant to restrain 
the enforcement of a judgment under circumstances similar to thoqe in 
the case at bar. The opinion of the Court denied the plea of the defend- 
ant that the claim of the plaintiff in equity was unliquidated and dis- 
posed of the other matters a t  issue as follows: "Again, it  is well estab- 
lished tliat equity will entertain jurisdiction arid afford relirf against the 
collection of a judgment where in justice and good conscience it ought 
not to be enforced, as where there is a meritorious, equitable def~rise 
thereto. 11 hich could not hare  been sct up  a t  law, or wliich thc party was, 
without fault or negligence, prevented from interpoqing. Illustrations 
of thew general principles are found in the cases of Leeds 1 , .  JIaritrc Ins .  
f 'o., 19  IT .  S. 6 TVlwat. 565 (5  :332) ; Sc(lrt1rn011 I.. i i i~nh(111.  92 1'. S., 362 
(23 Ah3) ; ( ' ~ i m  1%. IIctntlley, 94 I T .  S., 652 (24 216)  ; Entbr!] I , .  P n l m ~ r ,  
107 1'. S., 3 (27 :346) ; 1i)cox County  1 . .  IIarsh)nctn, 133 I-. S., 154 
(33 :546) ; dlIclrshall 1.. f lolmes,  141 U. S., 589 (35 970) .  

"By the decided weiglit of authority it is settled that  the insolvency of 
tllc party againqt ~110111 the set-off is claimed is a sufficient ground for 
equitahlr interference. L ~ e t l s  P. Xtrrirce Ills. ('o., 19 IT. S., 6 Wheat. 565 
(5  :on?) : Lir/dw y i s .  ./trc.i ton,  2 Paigr,  531 ; (:n,y 1..  (;~y, 10 Paigr,  369; 
I'ontl I .  S t ) ~ i t h ,  4 Coun., 302; Robbitts 1 % .  I Iol ley ,  1 T .  B. Non., 194; 
I I i t l r ~ t  h \ r  r .  R ~ i n l j ( ~ r X . .  27 Ill., 295 ; Rnleigh 1 % .  Rrrlcigh, 35 Ill., 512 ; 
I f a l l  1.. Kimbtrll. 77 Ill., 161 ; Chicogo D. B 1'. R. Po. I * .  F ie ld ,  86 Ill., 
270; IJorlrcc~ I*. Il'rrlkcr, 101 Ill., 629; I)ortis 1 % .  Al f i /hurr~ ,  3 Iowa, 163; 
7'11\t urtllji(/ R. ( ' 0 .  i , .  I l l ~ o d ~ s ,  '3 *Ila., 206; Ti7r(t,y v. FurniL~,s.  27 Lila., 471: 
K ~ i c / l t f l f ! /  1 % .  lTrnlls, 27 Tntl., 384; TIr~rZsc1~t~er 1 % .  SPITS, 87 Ind., 71 ; Ltry- 
bmtrn 1 % .  S~rjrnorlr (Xinil . ) ,  April 27, 1893 ; Rothsrhild 1 , .  JIoc.k, 115 
S. T.. 1 :  Kichnrd\ 1.. 1,rr I I ' o r i r ~ f f ~ ~ ,  119 S. Y.. 54;  i~ 'c .hl t l~r  1 % .  Israrl .  120 
1'. S., 506 (30 :fOS)." 

TTli(~~~e it i i  slionn tliat the riglit of equitable set-off exist.: in helialf 
of thc 1)laintiff by reason of matter5 Iieppening since the judgment, and 
thc t l~frntlant  is in.:olrmt, that right map be protected by injunction 
againit further proceeding elen a f t t r  esecntion has been issued upon 
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the judgment. I17iggin I ? .  .Janvrin, 47 K. H., 235;  steer^ v. Staf ford,  
12 R. I., 131;  X n r L e y  z9. Xar l iey ,  13  X. Y .  S., 295; Ross r y .  C'hnrnbliss, 
9 La. Ann., 376. 

Some early cases, much outweighed and l a r ~ e l y  abandoned in the 
development of this subject, are to the effect that  the insolvency of a 
party alone d l  not give rise to t h ~  equitable .jurisdiction. Amongst 
them is Riddiclc c .  X o o r e ,  65 N .  ('., 382. The latter case is not followed 
in this respect by subsequent cases. 

At any rate, insolvency has always heen considered "a material circum- 
stance to be considered in determining whether an equitable set-off should 
be allowed, and, when coupled with other matters, may authorize the 
allowance of the set-off." <'l7orfh ('hicago Rolling illill Co. v. S f .  Louis  
O T P  Le. 8 f e ~ l  Po., s t ~ p r n ;  D ~ I I I P ~  I) .  W e s t  F a i r m m f  Gas Coal Go., 123 
U. S., 329, 31 1;. Ed., 179; Cromwell v. Parson.z, 219 Mass., 299, 106 
N. E., 1020; S m i t h  v. S m i t h ,  79 N.  C., 455. 

I n  this State the scope of this remedy has been cwlarged by our statute 
declaring unliquidated demands connected with the transaction, out of 
which the action arises, to be proper matters of set-off. 

Courts of equity have for a very long perio'l of time entertained 
actions and provided a forum for equitable relief with regard to set-off, 
counterclaim, and recoupment, without the staintory authority later 
found necessary to make such relief available ill courts of law. And 
they still proceed under that  authority where, as ?ere, their jurisdiction 
has not been curtailed by the statute. "Equity follo\vs the law," and it 
can make no difference whether the matter pleaded as set-off is yet to be 
established. I t  is for that  purpose equity creates the forum. ,I party 
who has the right of equitable set-off is not confincld in asserting i t  to a n  
action brought by the contrary party and his answw with respect thereto. 
Such a forum at  law may not exist, but the party having the right may 
create the forum by appeal to a court of equity by way of injunction to 
stay the judgment or restrain the foreclosure of ihe mortgage until his 
countervailing claim is established. L\'orfh Chicnyo Rolling Nil1 Co. c. 
Sf. Louis Orr ct? Steel Co., .supra. 

Recoupmrnt, as included in the remedy generally classed as "set-off," 
has been variously defined in terms which distinguish i t  from a plea of 
failure of consideration : "The keeping back and stopping something 
which is due." Pricke I ? .  It'. E. F u e f f e r e r  H n t f e r y ,  efc.,  Co., 220 Mo. A, 
623, 288 S. W., 1000; Waterman Set-Off, 2nd Edition, 457. "The keep- 
ing back or stopping something which is otherwise due because the other 
party to the contract has violated some duty devolving upon him in the 
same transaction." S d s o n  Po. I*. Goodrich, 15C Wash., 189, 292 P., 
406, 408. "The keeping back of something that  is due because there is an  
equitable reason to withhold it." X i r h i g o n  Y o o l t .  ~ t c . ,  Co. 1 . .  Busch,  
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143 Fed., 929, 936. "A quasi offset of counterclaims not liquidated." 
Barber v. Chapin,  28 Vt., 413, 416. The distinctions between recoup- 
ment, offset and counterclaim are of no practical value excepting as 
showing the intimate connection of this form of offset with the demand 
made by the other party and, therefore, its equitable implication. I t  
proceeds on the equitable principle that  because of the acts of the other 
party to the contract who seeks to enforce the obligation, the party who 
seeks relief by way of set-off has been denied the full eiljoyment of the 
right he has prchased,  and has been thereby damaged. I t  is, in itself, 
equitable in its nature. Johnston a. Grimm, 209 Iowa, 1050, 229 N. W., 
716; Bryne z'. Dorey, 221 Mass., 399, 109 N. E., 146. 

N o  one can contend that  it is fair  or just to permit the defendant to 
continue in the eiljoyment of the full measure of the purchase price 
received for the good will of the business, when in open violation of his 
contract, and in defiance of the injunction of this Court, he continues to 
engage in the business from which he has solemnly contracted to desist, 
and thereby deprives the plaintiff of the very thing he agreed to deliver 
to him. Under the facts as they have been found, he has never com- 
pletely delivered the good will of the business. H e  now seeks to take 
away the physical stock and equipment. After paying around $20,000.00 
of the purchase price, there is little left to the plaintiff but a lot of 
experience. 

I t  may be conceded that  there are instances of wrong where no remedy 
is provided. I f  so, a court of equity should not be astute to find them 
or multiply them. 

I n  formulating its judgments the Court has power to protect the inter- 
ests of all persons before it. The right of the bank to realize on its 
collateral cannot be questioned. An order should be made either requir- 
ing that this money should be paid to the bank, or that  a sufficient bond 
be given to protect it against loss. Upon such condition, the injunction 
should be continued to the hearing. 

CI.ARKSOS, J., C O I ~ C U ~ S  in dissent. 

HERMAN M. JOIINSON r. METIIOPOT,ITAN L I F E  ISSURANCF: 
COMPASY, A CORPORA~TIOS. 

( Filed 30 April, 1941. ) 
1 .  Trial 5 4;- 

A judgment ?ton obs tnn te  veredicto, in effect, ic nothing more than a 
bc1atc.d judgment on the pleadings. 
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- - - 

2. Vendor and  Purchaser 8 
Upon the breach by a vendor of his contract t o  convey realty, the pur- 

chaser is  entitled to recover those damages naturally and proximately 
resulting from such breach, which comprise not only the part of the pur- 
chase price p:lid by him with interest, but also the difference between 
the contract purchase price and the fair market value of the I m d  a t  the 
time of the breach, as  cmnpensntion for the loss cf his bargain. 

3. Same-- 
The clamages recover;~ble by the pnrchaser for the vendor's breach of ii 

contract to convey realty is  not di~ninished by good faith nor aggravated 
by bad faith on the part of the vendor. 

4. Same-When vendor bt~eactlcs contract prior to  acceptance of deed, pur- 
chaser may lVecover for  loss of his bargain even though thc  contract is 
t o  convey by special warrant). deed. 

Plaintiff alleged a contract on the part of the defendant to convey to 
plaintiff the lofun ill  quo 1)s deed of special wlrranty, and that,  being 
unable to convey a marketable title, defenclani refused to accept the 
balance of the pnrchii& price and cxecnte deed. Plaintiff admitted that 
in accordance with r~ prior order entered in tlle cause defendant had 
returned the part of the purchaqe price paid wiih interest. The verdict 
of the jury established breach by defendant of the contract to convey and 
assessed the market 1x111~~ of the land. Held: Even considering plaintiff's 
admission of the reimburbement of the part of the purchase price paid 
by him a s  amounting to an amendment of the pleadings or as  a fact of 
which the court could take judicial notice, the granting of defendant's 
motion for jiltlgment 1 1 0 ~  ob.stn?~fe vc7redicto is erroneous, since plaintiff is 
also entitled to compensntion for the 10% of his bargain. and plaintiff's 
esception thereto is sn~tained.  

3. Estoppel § 3- 

The acceptance by the plaintiff of the amount ?aid by defendant under 
order of conrt, representing the total amount which the defendant co11- 
tends plaintiff is entitled to recover, does not estop plaintiff from further 
prosecuting the action to recover another element of damage to which 
he claims he is entitled when the order under w h ~ h  the payment is made 
specifically provides that the payment should be made \vithont prejudice 
to the rights of either party. 

6. Trial Ij 45- 

Since ;I motioll for j r~t l j inir~~t  I ~ I  obsttr~~tc. f'cwdicto is, ill effrct. :I b+ 
lntetl motion for jlltlgmrnt 011 the pleiltlillgs, th? court, stri('tly speaking, i.: 
caoufinrd to the plentliug.: in pi~sqing upon the motion, hnt where a nlaterinl 
fiict is admitted by tllr :?tlverse party, the conrt ma.\' trent such admissiorl 
as  being in the Ii;lti~rc~ of nn :lnlrntlmrnt to th r  glentlirlgs or ns a fnct of 
which the conrt can ttlke jndicial notice, and rule on the motion accorcl- 
i~igly. 

7. .Judgments § 1 7 6  

There is no error in the refusal of the court to sign a judgment on tlle 
verdict, tendered by the plaintiff, which provides f ~ r  the recovery of a sun1 
in excess of the nmor~nt to \rhich plaintiff is entitled on the verdict. and 
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the fact that the error in the amount of the judgment teudered is due to 
il miscalrulation of counsel in preparing the judgment cannot affect this 
conclusion. 

8. Appeal and Error §'% 
Where no judgment has been entered against defendant, it  is not preju- 

diced by any error committed in the trial, and questions presented by its 
txceptions noted during the progress of the trial are not properly before 
the aplwllate c'ourt, and i th  appeal will be dismissed a s  premature. 

APPEAL by plaintiff and defendant from Bone, J., a t  Noven~ber Term, 
1940, of LENOIR. 

Civil action to recover damages for breach of contract to convey real 
property. 

I n  1930 John  Duncan Leach e t  al., being the owners of a certain tract 
of land in Lenoir County, borrowed $5,000.00 from the defendant. The 
loan was evidenced by note and secured by trust deed upon the premises. 
Default having been made in the payment of the iilstallments maturing 
upon the loan, the substituted trustee, on demand of the defendant, fore- 
closed the trust deed. The defendant became the purchaser a t  the fore- 
closure sale and received foreclosure deed for the premises dated 3 April, 
1933. On 5 May, 1933, defendant executed and delivered to the plaintiff 
a paper writing designated as an "earnest money contract of sale" in 
which defendant contracted to convey the locus in q u o  to plaintiff on 
certain conditions and provided the defendant was successful in acquiring 
title to the farm. I t  was also agreed that  the defendant would give 
possession to the plaintiff "on the 15th. day of May, 1933, or so soon 
thereafter as possession can be obtained." 

The original owners, after the foreclosure, refused to surrender posses- 
sion of the premises. Thereupon, on 18 July,  1933, this defendant insti- 
tuted a n  action in ejectment against Leach e t  07. The plaintiff herein 
became a party plaintiff in that  action. The defendants therein an- 
swered, attacking the validity of the foreclosure and praying that  same 
be annulled. This action resulted in a verdict and judgment for the 
defendant and the foreclosure sale was set aside and vacated. 

On 5 September, 1933, defendant executed and delirered to plaintiff 
a contract to convey the loclis iu quo to plaintiff, by deed of special war- 
1-ant-, upon the terms and conditions therein set out, and to furnish a t  
the tin& of the execution of the deed, abstract of title showing a fee 
simple title in the defendant herein. This contract suprrqeded all prior 
agreements. 

On 22 December, 1936, Leach e t  a?., original owners, instituted an 
action against the defendant and the original trustees in the deed of trust 
and the substituted trustees, to restrain foreclosure sale under said deed 
of trust. Subsequent thereto the indebtedness to defendant was adjusted. 
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After the judgment in the ejectinei~t action wac; affirmed on appeal to 
this Court, the plaintiff herein tendered to the defendant the balance of 
the purchase money due under the contract of p ~ r c h a s e  and demanded 
deed. The defendant declined to accept the purchwe money or to execute 
a deed in fee for said premises. Thereupon plaintiff instituted this action 
to recover damages for the alleged breach of said contract. Pending the 
trial the defendant repaid to the plaintiff so much of the purchase 
money, plus interest, as had been received by the defendant, in addition 
to all items which plaintiff had paid out for  taxes and insurance, with 
interest thereon. This repayment was made under an  order entered by 
Spears, J., "without prejudice to the rights of either party." 

When the cause came on for trial issues u7cre submitted to and an- 
wered  by the jury in f a ro r  of the plaintiff. The : o u t  below declined to 
sign judgment thereon tendered by plaintiff but in lieu thereof signed 
judgment for the defendant non obsftrrite ~ w e d i c f o .  Both plaintiff and 
tlefeiidant appealed. 

F. E'. Wnl lace ,  T .  .I. W h i t e ,  J r . ,  nnd J .  A. Jontss f o r  plaintif f .  
R. TI'. W i n s t o n ,  J r . ,  Il'hitczker Le. Jeffress,  and  J o h n  G. Dawson  for 

d f ~ f e n d n n t .  

BARKHILL, J. X judgment n o n  ohs tnn fe  veredicto,  i11 effect, is nothing 
more than a belated judgment on the pleadings. Jern igan  v .  Xe ighbors ,  
195 K. C., 231, 141 S. E., 586; I ron  W o r k s  v .  B e a m a n ,  199 N .  C., 537, 
155 S. E., 166 ;  Li t t l e  c. F u r n i t u r e  Co., 200 N .  C ,  731, 158 S. E., 490; 
Huicli ('0. 1 . .  R h o d e s ,  215 K. C., 595, 2 S. E., 699 

"At common law a judgment non  obs fan te  mred ic to  could be granted 
only when the plea confessed the cause of action and set up  matters i n  
avoidance which, if true, were insufficient to constitute either a defense 
or a bar to the action. I t  was entered only upon the application of the 
plaintiff, and never in favor of the defendant. Under the modern prac- 
tic(., it  may be given for either party, but only uhen  the party against 
whom the ~ e r d i c t  was returned is entitled to judgment upon the plead- 
ings. 33 C'. J., 1178; Fowler  1 % .  Jlw-docX,, 172 .V. C., 349; B a z t e r  1.. 

I r r i n ,  158 S. C., 277; Doster 1 > .  Engl i sh ,  152 IT. C., 339; S h i w s  c. 
( ' o t f o n  L1lills. 151 X. C., 290." Jrrn iynn  I.. Xr ighbors ,  supra. 

,I careful reading of the romplaiiit discloses that the plaintiff has 
adequately alleged a contract of sale of the l o c ~ ~ s  in quo and a breach 
thereof resulting in damages. Hence, the judgment below cannot be 
-ustailircl for that  the plaintiff has failed to state E cause of action. 

The judgment itself discloses that  this was not the theory upon which 
tlir court acted. It provides in part as follo~vs: 
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"The Court is of the opinion that notwithstanding the verdict of the 
jury the plaintiff is entitled to recover only such portion of the purchase 
money as he has paid, plus interest thereon, and the items which he has 
paid out for taxes and insurance, with interest thereon. I t  was admitted 
by both parties that  all of said moneys, with interest, had already been 
paid to the plaintiff under the terms of an  order entered in this cause by 
Honorable Marshall 7'. Spears, Judge Presiding a t  the November Term, 
1936, of this court, said order having been entered without prejudice to 
the rights of either party. 

"-llthough the Court is of the opinion that  plaintiff is entitled to 
recover the purchase money paid by him, plus interest and the other 
items as aforesaid, yet when said recovery is credited with the amount 
already received by plaintiff from defendant there is no balance lef t :  

" I T  I S  S O W ,  T H E R E F O R E ,  BY T H E  COURT ORDERED,  
A D J V D G E D  A N D  D E C R E E D  that  the plaintiff take nothing further 
by this action," etc. 

I t ,  therefore, appears, affirmatively, that the Court concluded, as a 
matter of law, that  the amount paid by the defendant to the plaintiff 
under the judgment of Spears, J., represents the full measure of damages 
to whish the plaintiff is entitled upon proof of the breach of the contract 
alleged. 

The defendant relies upon this payment as a full discharge of its 
liability. I t  contends that, conceding the breach of contract, the amount 
recoverable by plaintiff is the sums so paid by him, with interest. The 
trial judge concurred in this view. This position cannot be sustained. 

I n  some jurisdictions the rule obtains that  where the vendor in an 
execu to r  contract for  the sale of land is guilty of no bad fai th or fraud, 
but the sale fails in consequence of a defect in.his title, and the rendee 
has paid any part  of the consideration, he may recover back the money, 
with interest; but he can recover nothing for the loss of his bargain. 
dnno., 48 -1. L. R., 19. I t  is upon this rule that  the defendant, asserting 
good faith, relies. But, good fai th is a question of fact. Mere allega- 
tion of good fai th is not proof thereof. 

Even so, this rule is not followed in this jurisdiction. The general 
rule ~ h i c h  has been adopted and applied by this Court is this : the 
damages recoverable for breach of contract by the rendor to convey real 
estate are only such as may fairly and reasonably be well considered as 
arising naturally-that is, according to the usual course of things-from 
such breach, or such as niay reasonably be supposed to haoe been in the 
contemplation of both parties a t  the time they made the contract, as a 
probable result of the breach. The loss of the vendee's bargain is 
issessed upon the basis either of the difference between the contract price 
and the actual ralue of the land, or the actual ralue of the land less the 
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amount, if any, remaining unpaid on the contract price. Oiie elemelit 
taken into account is the difference between the contract price and the 
actual value of the land at the time of the breach. Anno., 48 -1. L. R., 
pp. 14 and 17. 

('The proper measure of damages for the breach by a vendor of his 
contract to sell real property is the difference between the contract price 
and the market value of the land a t  the time of' the breach, plus any 
part of the purchase price which has been paid, v i t h  interest." Ilowell 
i s .  Ptrtr, 181 X. C., 117, 106 S. E., 454; -Yewby z'. Realty Co.. 180 S. C., 
51, 103 S. E., 909. Good fai th on the part  of tht vendor does not serve 
to diminish, nor does bad fai th aggravate, the damages whicli naturally 
arid proximately flow from the breach of a contract. I f  the defendant 
has breached its contract to convey the locus i n  (quo to the plaintiff, i t  
must suffer the consequences under the rule or mc8asure of damages pre- 
vailing i11 this jurisdiction. 

The defeiidaiit contends here that  in any event axeptance by the plain- 
tiff of the amount paid under the ordchr of Spears, J., estops the plaintiff 
from asserting any right to further compensation. I n  this connection it 
must be noted that this order. entered a t  the Xcvember Terni. 1036- 
apparently by consent, and a t  least without exception-provides that  the 
payment is made "without prejudice to the rights of either party." 
Plaintiff's rights, if any, having been expressly reserved, it cannot be 
successfully conteiided that  he is now estopped to msert them. 

The court below did not decree, or attempt to decree, that ally o ~ i e  of 
the several affirmativr defenses relied upon by the defendant i.j sufficient 
in law to constitute a valid defense or to estop t ~ e  plaintiff or bar his 
right of recovery. While this question is not presmted, perhaps it is not 
amiss to say that we have carefully examined the affirmative defenses 
relied upon and are of the opinion that  neither is sufficient. as a matter 
of law, to sustain a judgment non obsfante 1,eredic to.  

111 deciding a motion for judgment on the pleadings the Court is con- 
fiiird to the pleadings. The repaymelit by the defendant to the plaintiff 
of the amounts received by it undrr  the contract is not alleged. I t  is 
admitted by the plaintiff. The judgment is based on this admission. 
I t  follows that, strictly speaking, the judgment entered is not a judgment 
1101~ obs fun fe  veredicfo. Even so, we have treated the adnlissioii ill the 
nature of ail amendment to the pleadings, or, a t  least, as a fact of which 
the Court could take judicial notice, and have decided the question 
presented. 

The judgment on the verdict, tendered by the plaintiff, provides for 
the recovery of a sum in excess of the amount to which the plaintiff 
would be entitled on the verdict. There was no c8rror in the refusal of 
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the Court  t o  sign the  same. T h a t  the amount  i n  the  judgment tendered 
was due to a n  e r ror  of counsel i n  p repar ing  the  judgment cannot affect 
this conclusion. 

T h e  judgment below was ill  advised. Plaintiff 's exception thereto 
must  be sustained to the end tha t  fu r ther  proceedings m a y  be had on the 
verdict rendered. 

Appeals a r e  permitted f r o m  final judgments and  judgments affecting 
a substantial right.  N o  judgment has  been signed on the verdict ren- 
dered. Unti l  judgment has  been entered, questions presented by  excep- 
tions noted dur ing  the progress of the t r ia l  a r e  not properly before this 
Court.  N c I n t o s h  P. 6. P., sec. 676 ( 7 ) .  Unti l  a judgment is entered 
against the  defendant i t  is not prejudiced by a n y  e r ror  committed i n  the 
trial.  I t s  appeal  is premature and  is dismissed. Smith r * .  ih'ntflrews. 
203 S. C., 218, 165 S. E., 350, and  cases cited. 

O n  plaintiff's appeal,  Reversed. 
Defendant 's appeal,  Dismissed. 

MRS. ELIZABETH S. PACE r .  NEW TORK 1,IFE ISSITRANCE COMPASS, 
a CORPORATIOX. 

(Filed 30 April, 1941.) 

1. Insurance § 36g-Where facts are admitted, determination of expiration 
date of extended term insurance by construction of policy is question 
of law. 

Where the sole que~tion in issue is the expiration date of paid-up ex- 
tcntletl term ithnra~ice pnrchased after lapse of the policies with the 
hn1nnc.e available therefor after deducting amounts due on lien notes, in 
nccortlnnce with the policy provisions, it being ndmittecl that the computa- 
tion by incurer of the nmonnt and the length of the extended term is 
wirlinnt error, the determination of the expiration date of the extended 
term insnrance by co~istruction of the langni~ge of the policies is a question 
of law for the court nnd not an issue of fact for the jury. and the court 
ma? properly direct the verdict which should be rendered. 

2. Insurance 5 3Oe-Held: Vnder terms of policies, extended term insur- 
ance must be computed on basis of effective date of policies and not 
dates of delivery. 

Each :rpplication for the policies ill snit stipulated that the insurance 
applied for therein should not take effect unlew the first premium was 
pnid ant1 the policy delivered, but that the policy. when issued, should 
relate hack to the datr of the first application. The policies issued stipu- 
lated the t1:rte of the tirct npplit.ntion :IS the effective date of 110th poli- 
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cies, and that annual premiums should be due on the anniversaries 
of the effective date. Upon lapse of the policies for nonpayment of 
premiums, paid-up extended term insurance was purchased in accordance 
with the terms of each policy. Insured died three days after the expira- 
tion of the extended term, if computed on the basis of the effective date 
stipulated in the policies, but within the extended term if co~nputed on 
the basis of the dates the policies were delivered and the first premiums 
paid. Held: Under the express provisions of the policies and the applica- 
tions, the extended term must be computed on the basis of the effective 
date of the policies a s  therein stipulated notwithstanding the reservations 
that the insurance should not be effective until the policies were delivered 
and the first premium on each policy paid, and a directed verdict that 
plaintiff beneficiary is not entitled to recover on the policies is without 
error. TYilkie v. Ins. Co., 146 N. C., 513, cited and applied. 

3. Insurance § 326- 
Where a twenty-year-pay life insurance policy is lapsed for nonpayment 

of premiums before the expiration of the twenty-year period. and paid-up 
extended term insurance is purchased under the provisions of the policy, 
insured is not entitled to the options provided in the policy for those who 
have paid all premiums for the full twenty-year period, nor to share in 
the dividends or profits accruihg after the lapse of the policy. 

4. Insurance 8 lSb: Courts 8 ll- 
A contract of insurance based npon the application of insured made 

while residing in this State, must be construed in accordance with the 
laws of this State rather than the laws in force s t  the time of the incep- 
tion of the contract in the state in which insurer is incorporated. C. S., 
6287. 

APPEAL by plaintiff f r o m  Bone ,  J., a t  J a n u a r y  Term,  1941, of WAKE. 
N o  error. 

Separa te  actions upon  two policies of insurance issued by  defendant  
upon  the  l i fe  of Wi l l i am H. Pace,  now deceased, were consolidated f o r  
trial.  Under  instructions f r o m  the  court  there was verdict f o r  defend- 
ant ,  a n d  f r o m  judgment thereon plaintmiff appealed. 

W i l b u r  H.  Roys ter  and  A r t h u r  I. L a d u  for plaint i f f ,  appellant.  
P o u  & E m a n u e l  for de fendan t ,  appellee. 

DEVIK, J. T h e  proofs were entirely documentsry and  there was n o  
controversy as  t o  the  mater ial  facts. T h e  questions a t  issue involved t h e  
construction of insurance contracts between insured and  defendant, and  
the legal effect of the  fai lure  of the insured to pay the premiums on the  
policies since 26 August,  1921. T h e  only exception noted by the  plaintiff 
was t o  the  rul ing of the  court  and  the instruction3 to the  j u r y  t h a t  the  
insurance was not i n  force a n d  effect a t  the  t ime of the death of the  
decedent, 4 J a n u a r y ,  1940. 
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From the insurance policies, the applications for insurance, corre- 
spondence, and stipulations of counsel, we summarize these pertinent 
facts. On 26 August, 1905, William H. Pace made written application 
to the defendant for a twenty-year dividend-accumulation policy in the 
sum of $2,000. This application contained these words : 

"I agree, on behalf of myself and of any person who shall have or 
claim any interest in any policy issued under this application, as follows: 
. . . 2. That in any apportionment or distribution of profits, the 
principles and methods which may be adopted by the Company for such 
apportionment or distribution, and its determination of the amount 
equitably belonging to any policy which may be issued under this appli- 
cation, shall be conclusive upon the Insured under said policy and upon 
all parties having or claiming any interest thereunder. 3. That the 
insurance hereby applied for shall not take effect unless the premium is 
paid and the policy delivered to me during my lifetime, and that, unless 
otherwise agreed in writing, the policy shall then relate back to and take 
effect as of the date of this application." 

Thereupon the policy was issued accordingly, and delivered in due 
course some ten days later. The policy recited : "This policy takes effect 
as of the Twenty-sixth day of August, Nineteen Hundred and Five. 
This agreement is made in consideration of the sum of Sixty Dollars and 
Sixty-two Cents, the receipt of which is hereby acknowledged, constitut- 
ing payment for the period terminating on the twenty-sixth day of 
August, Nineteen Hundred and Six, and in further consideration of the 
payment of a like sum on said date, and thereafter on the Twenty-sixth 
day of August in every year during the continuance of this Policy, until 
premiums shall have been paid for Twenty years in all from the date 
on which this Policy takes effect." 

Subsequently, on 23 September, 1905, the insured made application for 
another similar policy in sum of $3,000, stating : "I hereby agree that 
any policy which may be issued on this application shall be based on the 
written application for insurance made by me on ,iugust 26th, 1905, on 
which Policy No. 5052732 was issued, and that such policy shall take 
effect as of the 26th day of Aiig. 1905." 

Shortly thereafter, in due course, and upon this application, the second 
twenty-year policy in sum of $3,000 was issued and delivered by defend- 
ant  to the insured. This policy contained the identical prorisions with 
the first policy, except in amount, that the policy should take effect 
26 *4ugust, 1905, and fixing 26 August, annually thereafter, as the pre- 
mium due date during the continuance of the policy, "until premiums 
shall have been paid for twenty years in all from the date on which this 
policy takes effect." 
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Insured paid tlie premiums on both policies u p  to and including the 
due date in 1921, and paid no premiums thereafter. At  the time insured 
failed to pay the premiums due 26 August, 1922, his lien notes to the 
defendant in the aggregate sum of $797 (given for the premiums in 
1915, 1916, 1917, 1920, and 1921) were due ar,d unpaid. Upon the 
failure of insured to pay the premiums due 26 August, 1922, the amount 
of the lien notes was deducted from the sum otherwise available for the 
purchase of insurance in event of nonpayment of premiums, and the 
balance was used to purchase paid-up extended term insurance of about 
$4,200 for a period of I 7  years and 128 days. Tk,e insured was notified 
19 January ,  1923, that  pursuant to the terms of ihe contract his insur- 
ance in the amount stated was extended for that  period. Upon inquiry 
by insured in January ,  1939, he was again advised of the exact period 
of extended insurance and of the amount payable if death should occur 
not later than 1 January,  1940, and that  if he survired the end of the 
period the policy would ha re  no value. The  insured died 4 January,  
1940, three days after the period of extension had cixpired. 

By written stipulation, appearing in the record, it was agreed in effect 
that by reason of the failure of deceased to pay the premiums due for the 
year 1922, the policies lapsed, and that  "in accoiiiance with the terms 
of said two policies" the lien notes were satisfied by deducting the amount 
thereof from the sum available for the purchase of insurance in the event 
of nonpayment of premiums when due, and the balance was used to 
purchase '(paid-up extended term insurance under each policy." The 
computation of the aniount and of the length of the extended term, for a 
period of 17 years and 128 days, was agreed as colrect. 

Cpon this undisputed documentary and writfen evidence and the 
stipulation of facts agreed, i t  is apparent that, unfortunately for the 
plaintiff, the policies of insurance sued on had ceased to have any value 
a t  the time of the death of the decedent, and that  there was no error in 
the instrnctions of the court below to the jury to ar~swer the issue accord- 
mgly. I n  this situation tlie case presented a question of law rather than 
an  issue of fact. 

The facts in this case are strikingly like those in 1Yilkic 2 % .  I n s u r o ~ l c c ~  
C'o., 146 N.  C., 513, 60 S. E., 427. I n  that  case a similar twenty-year 
policy was issued 2 December, 1901. The policy contained provisions 
designating the end of the accun~ulation period a:; 22  Xovember, 1921, 
and fixing 22 November in each year as the due date for the payment 
of premiums. I\fter two full premiums were paid, insured in that  case 
inade no further payment and the policy lapsed. By the terms of the 
policy insurance was autonlatically continued for two years and two 
inonths, and no longer. The insured died 26 January.  1906. I t  was 
contended that  the period of two years and two n onths should be com- 
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puted from 2 December, 1903 (the anniversary of the date of delivery 
of the policy), and that this would show the insurance in force until 
2 February, 1906. But  the Court held that  the extension period must 
be computed from the date stipulated in the contract of insurance, that 
is, 22 November, and that  the period of two years and two months from 
22 November, 1903, expired 22 January,  1906, four days before the 
death of the insured. As the policy was automatically continued in 
force for two years and two months '(from the date to which premiums 
were duly paid," tlie Court said: "The question, then, is presented, to 
what date had premiums been fully paid, under the terms of this policy? 
Manifestly, as we read the contract, and in view of the law applicable 
to such cases, to 22 Yovember, 1903. . . . I11 view of tlie plain 
language of the policy, it  can make no difference that  the policy was not 
issued until 2 December, 1901. We find this provision in the policy: 
'This agreement is made in consideration of the sum of $63.66, the 
receipt of which is hereby acknowledged, and of the payment of a like 
sum on 22 Sov .  thereafter, in every year during the continuance 
of this policy, until twenty full years premiums shall have been paid.' " 

The case of Tl'ilkie c. I n s u r a n c e  Co., s u p r a ,  has been cited by courts 
in other jurisdictions where cases based on similar facts were under con- 
sideration. Ti r t lmer  v. I n s .  Co., 222 Iowa, 1193; H a r r e y  2%. I H S .  Co., 
45 F. ( 2 ) ,  78; J l c C a m p b e l l  v. I n s .  C'o., 288 F., 465; S k i r a  c. I n s .  Co., 
90 F .  (S) ,  953; I n s .  Co. I ? .  X a t f h e w s ,  33 F .  (2 ) .  899; Rrcfl i f l  1 , .  I n s .  ('o., 
87 F .  (2 ) ,  965; I n s .  Co. e. W h e e l e r ,  265 Ky., 269. R e  think it appar- 
ent that the I17illiie case,  supra ,  is generally regarded as stating the rule 
established ill North Carolina. and that it has been followed bv other 
courts i11 cases involving similar facts. 

The plaintiff has endeavored to differentiate this case from the I l ' i lkie 
.ruse, s u p r a ,  but we are constrained to hold that case controlling on the 
facts presented by the record here. The contention that  the period of 
17 years and 12s days should be computed from the date of delivery of 
the policies is met by the very terms of the applications and policies. 
To uphold this contention would result in making a contract which the 
parties, theni~elves, did not make. The fact that the policies were deliv- 
ered and the first premiums paid on subsequent days did not change the 
due date of the premiums as fixed by the express words of the contract. 
The c a w  cited by plaintiff in support of her contention, in tlie main, 
are grounded upon the construction given the clauses in the contracts 
considered which nrovide that the insurance sliall not be effective until 
the policy is issued and delivered by the Company and the first premium 
tliereon paid ill full. This is held, under the facts in some cases, to 
determine the date for the payment of subsequent a i~nua l  or quarterly 
I)reniiun~s, rather than the date mentioned in the policy. _lTeti*mnn 1 , .  
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I n s .  Co., 7 S .  W .  ( 2 ) ,  1015; Bigalke v. Ins .  C o ,  34 S .  W .  (2 ) ,  1019; 
Ins .  Co. v. Stewar t ,  237 F., 70;  Hal l iday  v. rlssurance Society ,  209 
N .  W., 965; Stramback v. Ins .  Co., 94 Minn., 281. But we do not think 
this rule should be applied to the facts in the case a t  bar, where there 
was an express agreement fixing a definite date upon which the policy 
should take effect and the annual premiums should be paid. 

The general rule, as declared in  Willcie v. Insurance Co., supra, and 
supported by the weight of authority in other jurisdictions, is that  where 
a policy expressly specifies the date on which it is to take effect and the 
date on which recurring premiums are due and payable, such date must 
be held controlling, regardless of the date on which the policy is delivered, 
and notwithstanding the reservation that  the insurance is not effective 
until the policy is delivered and the first premium paid. XcConne l l  1.. 

L i f e  Sssurance Society ,  92 F., 769; Willcinson v. lns .  Co., 176 Ky., 833; 
Ins .  Co. ?I. Wheeler ,  265 Ky., 269; Wol ford  .c. I z s .  Co., 114 Kan., 411. 
Sumerous  cases on this point are collected in the annotation in 6 A. L. 
R., 774, and 32 A. L. R., 1253. The plainly expressed provisions of the 
contract must be upheld. Hardcn  v. Ins .  Co., 206 S. C., 230, 173 S. E., 
617. 

The particular provisions of the policies sued on and the agreements 
entered into between the insured and the company, as expressed in  the 
applications and policies, sustain the position of the defendant that  the 
extension period of 17  years and 128 days must be computed from 
26 August, 1922, and that  it terminated before the death of the insured. 

It is apparent also that the insured was not entitled to the options 
open to those who paid all the premiums for twenty years, nor to share 
in the dividends or profits accruing after the lapse of his policies, for it 
is expressly stated in the face of the policy that  these are applicable only 
if the insured is living a t  the end of the period, and "if the premiums 
have been duly paid, and not otherwise." XcCnmpbel l  c. S e w  Y o r k  
Li fe  Ins .  Co.,  288 F., 465; Orange 2%. Mutual  Benefit  L i f e  I n s .  Co., 199 
Ky., 429. 

Under the provisions of C. S., 6287, this contr,2ct of insurance, based 
upon the application of the insured, who was thlm residing in the city 
of Raleigh, must be construed in avcordance with the laws of North 
Carolina rather than those of Kew York in force at the time of the 
inception of the contract. 

We hare  been aided in the consideration of this case by the able briefs 
of counsel who, with their usual diligence, have collected and analyzed 
numerous decisions from other courts on the quesi ions here inrolved. 

Upon the uncontrorerted facts shown by the I-ecord in the case, we 
think the court's instructions to the jury on the issue submitted must be 
upheld, and in the trial we find 

N o  error. 
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CHARLES W. CREECH v. NATIONAL LINEN SERVICE CORPORATION 
A N D  LOUIS A. CARTER. 

( Filed 30 April, 1941.) 

1. Master and  Servant 8 2 1 b  
The doctrine of rcspondeat superior applies only when the relation of 

master and servant or principal and agent exists between the wrongdoer 
and the person sought to be charged a t  the time of and in respect to the 
very transaction out of which the injury arises. 

2i. S a m e  
A servant is acting in the course of his employment when he is per- 

forming that which he is employed to do and is about his master's busi- 
ness, and while every deviation from the strict execution of his duty will 
not interrupt the course of the employment, the master cannot be held 
liable for negligence of the servant committed while engaged in some 
private matter of his own outside the scope of his employment. 

3. Automobiles g 2 4 h E v i d e n c e  held insufficient t o  make o u t  prima facie 
case t h a t  servant, at t ime of injury, was acting in course of his employ- 
ment. 

Plaintiff instituted this action to recover for injuries sustained in a 
collision between his car and the car owned and driven by defendant 
employee. The employee, called by plaintiff and sworn in as  an adverse 
witness, testified that on the morning of the accident he had loaded his 
truck and left the loaded truck a t  the laundry, and a t  the time of the 
accident was driving his own car to his home for breakfast, that the 
employer did not permit the employees to use the trucks in going to 
breakfast, and did not permit the employees to use their personal cars in 
picking up or delivering laundry, and that he had never used his personal 
car for such purpose. There was also evidence that on occasion the 
drivers were required to use their personal cars in making deliveries, and 
that immediately after the accident there were bundles of linen in defend- 
ant  employee's car. Held: Considering the evidence in the light most 
favorable to plaintiff, the evidence is insufficient to show that the relation 
of master and servant existed between the employer and the employee in 
respect to the very transaction out of which the injury arose, and the 
evicence was insuacient to have been submitted to the jury on the doc- 
trine of respondeat superior. 

APPEAL by defendant National  Linen Service Corporat ion from 
Harris, J., a t  September Civil Term, 1940, of WAKE. 

Civil action to recover damages f o r  personal injur ies  allegedly result- 
ing  f rom actionable negligence of defendants. 

O n  2 J a n u a r y ,  1937, about 7 :30 o'clock i n  the  morning, plaintiff was 
injured i n  a collision, a t  a street intersection in Raleigh, between a n  
automobile owned and operated by  h im and  one owned and operated by 
defendant Louis A. Carter .  
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J k f c ~ ~ t l a ~ ~ t  S a t i o n a l  Lillen Service ( 'orporation. through of its 
iubsitliarie., k n o n n  as  Raleigh Linen Snl,ply ('ompany, n as on a i d  1)rior 
to said date  c q g i g u l  i n  the business of Iamt le r ing  linen<, coats, aprons, 
ctc., and f u r n i h i n g  tllc same to bubincss firms and corporst iol~,  in  t h r  
city of Raleigh antl clscwhc~rc. Defendant  I,oui. .\. C'artcr \\a. employed 
by iaitl corl)orete d(~fvnt1t111t ;is :I t1rivc.r i n  tleli\.cry and "1)ic-k 1111" of 
linens in  wit1 city. 

Plaintiff a l l e g c ~  ill 11iq c w n ~ p l i ~ i r ~ t  ant1 on t l~ t .  t r ia l  11c~low o i f ~ ~ ~ c l  t.1-i- 
tlence tending to slion- t h a t  his  injuricls ~ v c w  l~ro:iim:~tcaly CRI IWI  hy tht, 
n ~ g l i g ( ~ n c m f  d c f ~ n d a n t  Varter .  

Plaintiff fnrtllvr all(3gcs 11pon i n f o r ~ n ; i t i o ~ ~  antl lwlief tliat a t  the t ime 
of saitl collision "ilefmtlant I m ~ i i  A\. ( 'ar ter ,  u n t l ~ r  the o ~ d w  ant1 tlirw- 
tion of hi. employer, Xat iona l  1,innl S(sr\ice C"orporiition, U ; I ~  1111der- 
t ak ing  to rnakc d c l i v ~ r y  of cer tain laimrlerctl coat*, aprons. etc-., and for  
that  p w p o v  v a i  a ~ ~ t l i o ~ - i z c ( l  :ind tliwcttd hy hi. fa id cwploycar to I IW 

his  personal autoniohilc." 
T h i s  ant1 other 111atcria1 all(ygtions of thcz 1)lailitiff arc2 dci~ied by  

defendant X a t i o n i ~ l  Linen S(w-icc ('orporation i n  its an*wcar filed. 
Drfentlant ( 'ar tw did not i ~ ~ ~ s n c r .  

T h e  t r ia l  below, in  so f a r  as  pr r t in rn t  to this appeal,  r e ~ o l r c t l  around 
the question as  to \vI~ether a t  the  ti111e of the said collision the defendant 
( 'artcr x a i  nchnf:  in  the linc of du ty  antl i n  tlic c o l ~ r w  of his c ~ r ~ p l o y -  
rnent by t l ~ ~  saitl rorlwration. 

-1s bearing t l~ercon,  defrntlant Cartc'r, called by plaintiif a n d  i\vorn as 

:III atlverw w i t n e s ~ ,  testified to  s ~ ~ b i t a n t i a l l y  t h w e  facts :  T h a t  i n  J a n u -  
ary,  1 9 3 i ,  he was employed by the Haleigh Linen S u p p l y  Company to 
"pick up  and delivcr" l i n m  in the city of Ra le igh ;  t h a t  his hours  fo r  
work w J r e  f r o m  5 o'clock i n  the  n ~ o r n i n g  "until 1 owevcr long it  took to 
finish" his  route-that is, that  he  had regular  h o ~ ~ r  fo r  report ing f o r  
d u t y  i n  the morning,  with "no specified hour- of employment a f te r  
report ing cscept to  finish thc  jol)" ; that  11c would loatl h i<  truck ill the 
morning, go  out on one t r ip ,  making  delivcrios a 1t1 pick-nps, and come 
Imck i n  and get the r w t  of his loatl;  tha t  n h m  h r  had rc,loadctl tlw truck 
h c  ~vonld  check out and go to h rcakfa i t ;  tha t  on t le ~ ~ ~ o r n i n g  of 2 J a n w  
ary ,  1937, he  rel)ortrd f o r  d u t y  a t  4 :53 o'clock and norketl un t i l  7 ::I.', 
a t  ~ v h i c h  tinlc he saitl : "I got in I I I ~  c ~ r  and n.c~nt to breakfast . . . 
T \vent home t o  hrcakfast in  m y  1)c~rsonal car.  I was on the way  to 111y 
I ~ o ~ n e  when this awitlcnt o e c n r ~ ~ ~ l .  . . . T did not go i n  niy t ruck 
h e r a w e  it was not the r o n ~ p a ~ i y ' s  poIi(8y. T knorv the general policy and 
custom about dr iving i n  n ~ y  personal car  and the rompany's trucks. I t  
was not to  use the p r r w n a l  c a r  f o r  delivoric~s . . . 1 have never 
delivered a n y  gootli of the Raleigh Then Supply  Company i n  my p r -  
sonal c a r ;  I never knew a n y  othcr dr iver  to  do it." A1nd, again : "Taking 
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this card, . . . a t  5 :37 that morning I had my complete load for the 
day. I was getting ready to leave for breakfast . . . The second 
check means I receired my complete load of linens from the linen room 
for the day." Then, i n  response to question from the court as to what 
he then did with the load, he answered: "Left my load in front of the 
plant and got in my  automobile and went to breakfast." ,\nd, again:  
" I t  was my usual custom to go to breakfast in my  private car, and when 
I came back to the plant I delivered in the company's truck." The 
witness further testified that all the drivers of the company wore uni- 
forms; that  he bought his own uniform; and that on the morning in 
question he had on a whipcord suit, consisting of pants, jacket and cap, 
identifying him as a11 employee of the Raleigh Linen Supply Company. 

Plaintiff further offered evidence tending to show that immediately 
after the accident when plaintiff was placed in the car of defendant 
Carter to be taken to the hospital, there were some packages of linen, 
or something that  looked like linen, "in the foot of the car." 

Plaintiff further offered evidence tending to show that  while trucks 
were furnished by the company for that  purpose. "it was the custom for 
the boys to make deliveries on the cars." One witness testified: "We 
would use the trucks unless we wanted to take it on our part and use the 
car. We were furnished trucks for that  purpose. We mere hired to 
drive the truck and the truck was there for that purpose, and when we 
used private cars we did it for our own convenience most of the time, 
but there were times perhaps when all the trucks were busy and the 
route salesmen standing around would say such and such a firm needed 
something and would take his car and run it up  there. The business 
solicitor or collector or any of them would say that, and did say it 
numbers of times." 

From judgment on adverse verdict, defendant Sat ional  Linen Service 
Corporation appeals to Supreme Court and assigns error. 

P o u  c6 E m a n u e l ,  J o h n  f l i c k s  ,Johnson, nnd  Stn jr ley  L. Se1ig.son f o r  
p l a i n t i f ,  appellee.  

C l e m  B. H o l d i n g  for d t f ~ n d o n t ,  appe l lan t .  

WINBORPI'E, J. I t  is conceded by the parties that the liability, if any, 
of defendant National Linen Service Corporation for injury to plaintiff 
proximately caused by the negligence of its servant or employee, the 
defendant Louis A. C'arter is grounded solely 11pon the doctrine of 
respondent  super ior .  

The question then arises as to whether the evidence in the case, taken 
in the light most favorable to  lai in tiff, is sufficient to make out a primrc 
facie case on the essential facts necessary under that doctrine to hold 
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defendant Sat ional  Linen Service Corporation responsible for the negli- 
gent acts of defendant Carter. Careful consideration of the evidencr 
in that aspect leads to a negative conclusion. 

This doctrine applies only when the relation of master and -errant, 
employer ant1 employee, or principal a i d  agent, is shown "to exist br- 
tween the wrongdoer and the person sought to be charged for the result 
of the wrong at the time and in respect to the very transaction out of 
which the injury arose." Iin  rill^ I - .  .Y~SAP)I ,  162 S. (I., 95, 77 S. E., 
1096; N n r f i n  1.. l h t a  L ine ,  197 K. ('., 720, 150 S. E., 501; L i w m n o n  
r .  Cline,  212 X. C., 43, 192 S. E., 849; Tribblr  (.. Swinson ,  213 hT. C'., 
550, 196 S. E., 520; I'mrroff I . .  Krrntor, 216 S. C., 584, 6 S. E. (2d) ,  40; 
X c L n m b  I * .  Beaslr!j. 218 S. C., 308, I 1  S. E .  ( 2 d ) ,  283, and numerous 
other cases. 

I n  J lnr l in  7.. Bus Lir112, suprn,  this Court said : "It is elementary law 
that the master is responsible for the negligence of his servant which 
results i n  injury to a third person when the servant is acting within the 
scope of his employment and about the master's business. Roberts 7,. 

R. R., 143 N. C., 176, 55 S. E.,509, 8 L. R. ,I. (S.  S.) ,  798, 60 Ann. 
Pas., 375. I t  is equally elementary that the master is not responsible if 
the negligence of the serrant  which caused the injury occurred while the 
servant was engaged in some prirate matter of his own, or outside the 
legitimate scope of his employment. R ~ r c k r n  1 . .  R. R., 157 N .  C'., 442, 
73 S. IS., 127; D o r n l ~  1. .  TAomwrr,  76 N. .J. L., 754." See, also, Pnrroi t  
c. K n n t o r ,  suprn. 

"A serrant is acting in the course of his en~ployment when he is 
engaged in tha t  which he is employed to do, and i j  a t  the time about his 
master's business. He is not acting in the course of his employment if 
he is engaged in some pursuit of his own. Not every deviation from the 
strict execution of his duty is such an interruption of the course of 
employment as to suspend the master's responsibility, but, if there is a 
total departure from the course of the master's I)usiness, the maqter is 
not answerable for the servant'i conduct." Tiffany on ,\gency, p. 270; 
Robertson 1'. P o w r  Po.,  204 N .  C., 359, 168 S. E:.. 415; I'arrott r .  
K n n  f or, aupm. 

Applying these principles to the factual situation of the present case, 
plaintiff has failed to offer ev id (we  tending to :,how that the relation 
of master and serrant, of cmploycr and employee, or of principal and 
agent, existed between defendant Carter and National Linen Service 
Corporation at the time and in respect to the v v y  transaction out of 
which the illjury to plaintiff arose. There is no evidence that  a t  that 
time Carter was acting within the scope of his employment and about 
the business of the Linen Corporation. On the contrary, the uncontra- 
dicted testimony of Carter, as witness for plaintiff, is that a t  the time 
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of the  accident he had  loaded and left the  loaded t ruck  of the corpora- 
tion in  f ron t  of the plant,  and was r iding i n  his own automobile on his 
way to his home for  breakfast. and fur ther ,  tha t  he has  never delivered 
a n y  goods of the  company i n  his car.  As was said i n  XcLumb 1 , .  

Bsusley, supr l i ,  Car te r  ('was his own master  while dr iving home." This  
defeats recovery on the  theory of respondenf  superior.  Pnrro t t  1%. Kun- 
for ,  supra .  

Therefore. the  judgment below is 
Reversed. 

( Filed 30 April, 1941. , 
Sales 1.- 

Where the seller of roofing materiiil gives a written special warranty 
of roof protection for n period of ten years if the product is npplied a s  
directed, both parties are  bound by the special warranty, and the war. 
ranties ordinarily implied in contrwts of purchase nnd sale nre excluded 
thereby. 

Same- 
A stipulation in the written order given by the purchaser to the seller 

that the seller will not be liable for m y  agreement, verbnl or otherwise, 
not written or printed on the order, w\.nires any prior purported guarnntee, 
oral or otherwise, made by the seller's agent. 

Sales § l+Purchaser must  show tha t  he  has complied with conditions 
of special warranty in  order t o  recover thereunder. 

Where the parties nre bound by a written guarantee that the merchan- 
dise sold would give the buyer roof protection for ;I period of 10 years if 
properly applied, and that if the product sho111d fnil to give such protec- 
tion the seller would furnish sufficient additional like mnterial to afford 
such protection for the ten-year period, an instruction to the effect that 
the purchaser would be liable for the purchnse price if the roof coating 
was good for the purpose for which such roofing is genernlly good for, 
irrespective of whether it  ~ v t t ~  good for the roof of the building of pur- 
chaser, cannot be held for error when there is no evidence thtlt the roof 
coating was applied a s  directed or thtit the pnrchnser hat1 demanded 
"additional like material to keep the roof in le;3li proof condition." 

Sales 8 1- 
In contracts of purchase and sale, the fundnme~ital undertaking is that 

the article offered or delivered shall nnswer the dewription of it contained 
in the contract. 

Trial g 31-Illustration of principal of law growing ou t  of evidence by 
statement of hypothetical facts held not error  a s  expression of opinion. 
.\ charge upon nn implied warrants of a lirluid roof coating thnt the 

seller warranted thnt the product should he good for the purpose for 
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which sold but that a person Imying liquid roofmg could not "expect to 
fill up a gap that was 30 feet wide" with such material, i s  held not error 
as  an expression of opinion by the court, it nppe~r ing  that the court was 
merely illustrating a principle growing out of the testimony of various 
witnesses that the defendant's roof was in such condition that no roofing 
paint could repair it, but that other roofing material to stop up the holes 
therein was necessary. 

Sales 8 14b- 
Where the seller's written guarantee exclntles all prior warranties or 

gn:rmntees made by its ngent, if any, a requestell instruction based upon 
prior purported gnamntees of the seller's agent is properly refused, since 
sncli instruction would he foreign to the issues in~olvecl. 

APPEAL by defendant f roni  Pless ,  J . ,  a t  February  Term,  1941, of 
WAKE. 

Jones  cE. Brassfield and  Armistead Jones  11fc1upiw for p l n i n t i f ,  appellee.  
J o h n  It'. I i insdnle  for d ~ f e n d a n t ,  (7ppellnnf.  

SCHEXCK, J. T h i s  is  a n  action on contract to  recover the balance of 
purchase price f o r  asbestos roof coating, known :IS "Hydrotex," sold by 
t h e  plaintiff t o  the defendant, wherein the defendant admits  the receipt 
of the merchandise and  the  agreemenl to  pay  therefor, but  avers t h a t  the  
merchandise failed to  meet the war ran ty  made i:? the sale thereof, and  
therefore makes counterclaim to recover of the p1:1intiff the amount  paid 
to  i t  by her. 

T h e  order  given by the  defendant to  the plaintiff f o r  the asbestos roof 
coating contained the following claustl : T o t i c e  : T h i s  order not subject 
to  countermand or  cancellation. T h i s  company is not liable f o r  a n y  
agreement, verbal or otherwise. not written or  pr inted on this order, and 
assumes no responsibility to  supervise or app ly  products purchased on 
this  order unless so specified on th i s  order. . . . 

"I h a ~ e  read this agreement, thoroughly under;tand it, and  h a r e  cus- 
tomer's yellow copy containing guarantee in  m y  possession. I have 
checked Roof Record on the reverse side, and i t  . s  correct. 

i Signed)  MRS. GERTF~VDE JOSES, Owner." 

Reversed side. 
"With our  instructions, which a re  furnished v i t h  each invoice, i t  is 

easy to  app ly  Rydrotex.  I t  is not a t  all  neceswrv to employ a n  expert,  
though care and the  observance of the simple printed instructions a r e  
absolutely necessary." 

T h e  plaintiff a t  the  t ime of the  sale of the asbe1:tos roof coating to the 
defendant furnished her  with a written guarantee n the  followillg words : 
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((HYDK~TEX 10 YEAR GUARANTEE ~ O S D  

"The said Pr imrose  Petroleum Company binds itself, i ts successors 
and assign& t h a t  should said Hydrotex Black Liquid ,Isbcstos Roof Coat- 
i n g  and/or  Plast ic  Cement, as  described on the reverse side hereof, he 
applied according to i ts  simple pr inted instructions and payment dis- 
charged hy said purchaser i n  conformity to the  contract of purchaqe and 
the tclrmz thereof, and thereafter  t h r  w i d  applied nlatc.rial fails to give 
said buyer Roof Protect ion for  a period of ten years f r o m  the (late of 
invoice tlierc.for, f rom the nndersigned (damage f rom winditorni,  cyclonr~, 
ear thquake or other  acts of Providence beyond the control of the unt1r1~- 
signed exct~ptetl) ; then and  in that  r.1 ?nt to fnrnish buyer, f ree of c0.t. 
sufficient additional like mater ial  f o r  him to keep his roof i n  a leak proof 
condition f o r  the  fnll  durat ion of the Tcn Year  Period afore.aid. 

I'RIMKOSE PE:TROLI.:VJI ('OJIPASP, 

(Sigrid) R.\~arosr) I ~ R T T ,  l 7 i c r  P r ~ s 1 d ~ n t . "  

T h e  defendant offered evidence tent l i~ig to 4 o \ v  t h a t  the agent of the 
plaintiff, one Ennis ,  exanlined the roof of a building on E a s t  D a ~ i e  
Street,  in  t h r  c i ty  of Raleigh, i n  which the tlefendant had a life estate, 
and rry~resented to defendant tha t  the  mater ials  offrretl f o r  sale by the 
1)laintiff " \ v o ~ ~ l d  take care of tlie roof and lie would guarantee it." 

T h e  defendant offered fur ther  evidence tha t  af tcr  the order was given 
for  the ashestos roof coating and af ter  tlie m a t i n g  had been appl ird to  tllcs 
roof of the defendant'h building by the said E~ini ' :  tllerc 1va9 no in~provcl- 
~ r ~ c n t  i n  its condition. that  the l.oof c w ~ t i t i ~ ~ d  t o  leak. and the defendant 
\\'AS cornpelled to  h a w  a n  ent i rr ly  nr1v roof placctl upon her  building. 

T h e  only c w ~ p t i o ~ ~ s  set out i n  the 1~ir . f  of the tlc~fr~ndant, a1)pcllant. 
relate to the charge of the c*onrt. 

T h e  first question p r e s e n t d  i., Did the court e r r  i n  instructing the ju ry  
in effect tha t  the  sellcr and bupcr ( t h e  plaiutiff and tlie tlefcntlant) n c r c  
limited to  the  terms of tlie special w a r r a n t y ?  TIT(' think thcre was n o  error  
in  this instrurtion. T h e w  was set u p  ill tlie contrar t  betwceri t l ~ c  plaintiff 
and  defendant a special war ran ty  of "roof protrction," eridc~ncetl by tlie 
"Guarantee Bond," and 1)y this spc&l ~ v a r r a n t y  both parties wrrc. bound. 
and the ~ v a r r a n t i r s  ortlinarily implied in  contrar ts  of p u r c h a v  and salc 
were exclnded thereby. Tl'ortl I . .  T , i t l r l ~ l l  ('o.. 182 S. ('., 223, 108 S. I':., 
634;  F/trq trhor  ('11. 1%. Finrdwrrc  ('0.. 174 S. P., 369. 93 S. E., 922. 

,\ny effwt of ally purportcrl gi larantre  n ~ a t l e  orally or otlirrwise to  the 
tlcfrrldant by tlicl a g m t  of t h ~  plai~i t i f f  was rendered nugatory by  the 
t l r f e ~ ~ t l a l ~ t ' s  i ; ignii~g a w a i v r ~ .  of liability a r i h g  out of a n y  agreement 
not ~ v r i t t c n  in  thc ortlr~r. 

'I'ltc second question I ) r r w ~ t e d  is, Did  t l i ~  conrt ( ~ r  i n  instruct ing the  
jllry in effect tha t  t h r  only in~pl ied  na12r:~ntp involved i n  the  t r ia l  was 
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that the asbestos roof coating was good for the purpose that liquid roofing 
is generally good for, irrespective of whether it was good for the roof of 
the building of the defendant? 

The court charged the jury in effect that if they should find by the 
greater weight of the evidence that the plaintiffs asbestos roof coating 
was generally good for roofing purposes, the fact that it was not suitable 
and fit to be used on the particular roof of the building of the defendant 
would not enable the defendant to escape liability or to recover on her 
counterclaim. This was a correct charge in view of the fact that the 
only special warranty relating to the defendant's lmilding was that if the 
asbestos roof coating was applied as directed the defendant would have 
"Roof Protection for a period of ten years," and in the event of failure 
to render such roof protection the plaintiff would furnish the defendant 
sufficient additional like material to keep her roof in a leak proof condi- 
tion for the full duration of the ten vears. There is no evidence that 
the asbestos roof coating was applied as directed, or that the defendant 
has ever applied to the plaintiff for "additional like material to keep the 
roof in leak proof condition." 

I n  contraits of purchase and sale "the fundamental undertaking is 
that the article offered or delivered shall answer the descri~tion of it 
contained in the contract. That rule comprises d l  the others; they are 
adaptations of it to particular kinds of contracts of purchase and sale." 
Ashford v. Shrader, 167 N. C., 45, 83 S. E., 29 ;  Randall v. Hewsom, 
2 Q. B., 109. 

The third question presented is, Did the court err in charging the jury 
as follows: "Now, under the implied warranty in the sale of the asbestos 
roofing the Primrose Petroleum Company warrants that the liquid 
asbestos roofing sold by it for the purpose of repairing a roof is good 
and will stand up under the use and for the purpose for which it is sold. 
Now, that doesn't necessarily mean, of the jury, that one who 
buys liquid roofing from somebody could expect to fill up a gap that was 
30 feet wide with it." We do not apprehend that the jury could hare 
interpreted this excerpt from the charge as an expression of an opinion 
by the court. The court was merely- illustratinii a principle giowing 
out of the testimony of various witnesses to the effect that the roof on 
defendant's building was burst to pieces and it was necessary that large 
rolls of roofing paper be used to stop up the holes therein, and that no 
roofing paint could repair the deteriorated condition thereof. 

~ h ;  fourth question presented is, Did the court err in refusing to give 
a special instruction prayed for by the defendant? This question is 
answered in the negative for the reason, inter a h ,  that the instruction 
is hypothesized upon the jury finding the fact that the agent of the 
plaintiff examined the roof of the house of the defendant and reported 
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t o  her  t h a t  the  product of the plaintiff would remedy the  leaks i n  such 
roof, and i n  consequence thereof the  defendant  gave the order  to  the 
plaintiff. Since the wri t ten contract signed by the defendant excludes 
al l  agreements not contained i n  the wri t ten order, the instruction prayed 
f o r  would have been foreign to the  issues involved. 

W e  have examined the charge a s  a whole and  a r e  of the  opinion, and 
so  hold, t h a t  there is in  i t  and i n  the  record 

N o  error. 

PATRICK CASEY v. W. J. BARKER ET AL. 

(Filed 30 April, 1941.) 

1. Process § -Service of process under Indiana law on nonresident auto 
owner is predicated upon receipt for registered mail containing notice 
and copy of process, or refusal to accept or claim such registered mail. 

Under the Motor Vehicle Law of Indiana, substituted service on a non- 
resident automobile owner, when defendant's return receipt for registered 
mail containing notice of service and copy of process is not appended to 
the original process and filed in the court, is predicated upon defendant's 
refusal to accept or claim such registered mail, and in a suit here on a 
judgment rendered by that  state on substituted service, an allegation that 
defendant "failed to claim" the registered mail is insufficient, the differ- 
ence between a refusal to accept or claim the registered mail, and failure 
to claim it  being material, since one imports notice while the other does 
not, nor is the defect cured by the recital in the attorney's affidavit that 
the registered mail was returned unclaimed by the Post Office Department, 
since the Indiana statute requires that such return be predicated on the 
refusal of the defendant to accept or claim the registered mail. 

2. Judgments § 22h- 
9 judgment in persotrum without voluntary appearance or valid service 

of process in some way sanctioned by law, is void for want of jurisdiction. 

3. Judgments !ZZ+ 
A jndgment which is void for want of jurisdiction may be treated a s  a 

nullity, disregarded, vacated on motion. attacked directly or collaterally. 

4. Judgments 4 0 -  
Where, in an action against a resident of this State on a judgment 

in pwronant rendered by another state. the allegations of the complaint 
are  insufficient to show valid service of process on defendant in accord- 
ance with the laws of the state rendering the judgment, such defendant's 
demurrer on the ground that the complaint fails to state a cause of action 
is properly sustained. 

APPEAL by plaintiff f r o m  Ervin, Special Judge ,  a t  October Term, 
1940, of MECKLENBURO. 

Civil action to  recover on foreign judgment. 
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The complaint alleges that  on 10 June,  1939, the plaintiff recovered a 
judgment in Lake Superior Court, County of Lake, State of Indiana,  
against W. J. Barker and Conover Furniture C'ompany in the sum of 
$4,636.00 as damages for the negligent operation of an  automobile in 
said county and state;  that  substituted service in said action was had 
upon the defendants through the Chief Administrative Officer of the 
Department of Treasury as provided by the Motor Vehicle Law of that  
state;  that  under the urorisions of the Indiana law it is sufficient to 
obtain service on the nonresident motorist if "notice of such service and 
a copy of the process are forthwith s m t  by registwed mail to the defend- 
ant  and the defendant's return receipt is appended to the original process 
and filed therewith in the court"; that in the event "the defendant refuses 
to accept or claim such registercd mail," it shall be sufficient service if 
the return of such registered mail shall be appended to the original 
process end the facts attested by proper affidavit; that notice of service 
and copy of process were duly sent by registered mail to the defendants 
a t  Conover, N. C.; that  while the C'onover Furniture Company accepted 
the registered mail, "W. J. Barker failed to claim the same"; that  the 
Conover Furniture Company advised the Chief Administrative Officer of 
tlie Department of the Treasury of the State of Indiana that  W. J. 
Barker was no longer associated with it, and that he could be reached 
a t  208 Eas t  Trade Street, Charlotte, N. ('.; thiit thereafter, notice of 
qervice and copy of process were duly sent to W. J. Barker a t  his Char-  
lotte address by registered mai l ;  that  "the defmdant, W. J. Barker. 
failed to claim the same," and that  due proof tklereof waj  appended to 
the original process; that  default judgment wiis entered against the 
defendants in the amount as above stated; that  on 21  L\ugust, 1939, the 
Conover Furniture Company was adjudged a bankrupt;  that  the Ameri- 
can Mutual Liability Insurance Company is liable to the plaintiff by 
reason of its policy of insurance issued to W. J. Barker agreeiilg to pay 
any final judgment which might be rendered   gain st the assured on 
account of the operation of the automobile in question, etc.; whcrefore, 
plaintiff demands judgment. 

Separate demurrers were interposed by the def~nt lants  on tlie grountls 
(1) that  the complaint does not state facts sufficient to constitute a cause 
of action against the defendants, and ( 2 )  for that  there is a misjoir1dt.r 
of parties and causes. 

From judgment sustaining the demurrers on the first ground, the plain- 
tiff appeals, assigning error*. 

f: ir/hrie,  Pirrce  & cY.ltrl;~rtr?y for p l n i n t i f ,  appel 'nrd. 
l lelnzs & Mzrlliss for de fendan t s ,  nppelless. 
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STACY, C. J. I t  appears on the face of the complaint that  the Indiana 
judgment, here sued upon, is void as against W. ,T. Barker for want of 
proper service. I t  is not alleged, as required by the Indiana law, that 
W. J. Barker '(refused to accept or claim such registered mail" contain- 
ing notice of service and copy of process. The allegation is, that  he 
"failed to claim the same." To refuse to accept or claim registered mail 
is not the same as to fail to claim it. The one imports notice, while the 
other does not. The difference is material. 

I t  is a requirement of the Indiana law that  notice of service and col~y 
of process shall be sent "to the defendant," and his return receipt ap- 
pended to the original process, or in case the defendant "refuses to accept 
or claim" the notice, service may be completed by the return of the regis- 
tered mail appended to the original process and attested by proper affi- 
davit. I t  is not provided that  service may be completed where the 
defendant has merely "failed to claim" the registered mail. The allega- 
tion of failure to claim the registered mail, therefore, falls short of the 
requirement of the statute. Syracuse Trusf C'o. I * .  Keller, 165 *it]. 
(Del.), 327. It is universally held that  unless one named as a defendant 
has been brought into court in some way sanctioned by law, or makes a 
voluntary appearance in person or by attorney, a judgment rendered 
against him is void for want of jurisdiction. G r o c ~  2'. Groce, 214 S. C., 
398, 199 S. E., 388; Ilcnfon v. Vassiliades, 212 N. C., 513, 193 S. E., 
737; Downing 1;. White, 211 N. C., 40, 188 S. E., 815. 

Nor is the defect cured by the recital in the affidavit of counsel for 
plaintiff that  the registered mail was "returned unclaimed" by the Post 
Office Department. True this is the language of the statute, but such 
return is to be preceded by the refusal of the defendant to accept or claim 
the registered mail. 

The allegations of the complaint clearly show that the Indiana court 
acquired no jurisdiction over the defendant, W. J .  Barker. Lowman 
2'. Ballard, 168 N. C., 16, 84 S. E., 21. I t  is the avcepted principle here 
and elsewhere that  a judgment in  personam without voluntary appear- 
ance or valid service of process within the jurisdiction is void. Graws 
1,. Rpidsville, 182 N .  C., 330, 109 S. E., 29;  f larrel l  v. Welstead, 206 
N. C., 817, 175 S. E., 283; Stevens v. Cecil, 214 N. C., 217, 199 S. E., 
161; Adams v. Cleve, 218 N. C., 302, 10 S. E .  (2d),  911; P e n n o y ~ r  1 % .  

S e f f ,  95 U. S., 714. '(Jurisdiction of the party, obtained by the court 
in some way allowed by law, is essential to enable the court to give a 
valid judgment against him"---lllcrrimon, c J . .  in Stancill I:. Gay, 92 
N. C., 462. 

A void judgment may be treated as a nullity, disregarded, vacated 011 

motion, attacked directly or collaterally. Dunn v. Wilson, 210 N. C., 
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493, 187 S. E., 8 0 2 ;  Olil>er 1.. H o o d ,  209 9. C., 291. 183 S. E., 65'7;  
Aberrrclfhy 1'. B u r n s ,  210 h'. C.. 636, 158 S. E.. Cl7. I t  affords no basis 
f o r  a recovery. 

, , 1 he demurr r r s  mcre properly sustninetl. 
,Iffirmed 

I\'. li. YESTAI. v. NOSI:I,ET VENDING MACIIINE EXCHANGE, I S C . ,  A ~ D  

11. F. JIOSELEP,  1'~~son.iI.L~~. 

(Filed 30 April. 1941.) 

1 .  Appearance 9 '2- 
The filing of a bond for the release of property attached, the filing of a 

clemurrer, and the tiling, a s  a stipulation of record, a n  agreement to extend 
the time for filing answer, each constitutes a general appearance waiving 
:Ins defect or irregularity in the service of summons. 

2. Appeal and Error 9 6d- 

An exception "to the rulings of the court and the findings of fact" and 
an assignment of error that  the court "erred in its rulings and findings of 
fact" fails to point out or designate the particular finding of fact to which 
exception is taken, and is bad as a broadside exception and assignment of 
error, and further, is insufficient to challenge the sufficiency of tlre eri- 
dence to  support the findings, or any ont. or more of thern. 

3. Appeal and Error 8 40- 
Where the evidence does not appear of record it  will be presumed that 

there was sufficient evidence to support thr  findings sustaining the jndg- 
ment of the court. 

, ~ P P E A L  by  defendants f r o m  J o h n s t o n ,  Specilzi Judy(>,  a t  December 
Term,  1940, of MECECLPNBURO. Affirmed. 

Civil action to recover damages f o r  a breach of contract of employ- 
rnent. 

T h a t  summons was served on the corporate defendant is not chal- 
l r q e d .  N o  summons was served on the  defendant Moseley, a nonresi- 
dent. 

I n  the  original complaint i t  is allt.ged t h a t  the corporate defendant is 
;t corporation organized, existing and doing biisiness under the  laws of 
the  S ta te  of N o r t h  Carol ina and  of the  laws of the  S ta te  of Virginia .  
I n  a n  amended complaint i t  is alleged t h a t  said defendant is  a N o r t h  
('arolina corporation, has  withdrawn f r o m  the  S t a t e  of N o r t h  Carol ina 
and has left n o  process agent upon whom service can  be had. 

,I wri t  of a t tachment  was issued and,  according to the re tu rn  of the 
sheriff, certain debts due the corporate defendant were garnisheed and 
personal property belonging to the defendants w ~ i s  at tachrd.  
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VESTAL c. VENDING MACISINE Co. 

-1 bond for the release of the attached property was filed with the 
clerk. This bond is signed by the surety but not by the defendantb. 
I t  is designated as "defendants' bond" and recites the attachment antl the 
fact that  certain property belonging to the defendauts was attached 
thereunder. There also appears of record a written agreement under 
which counsel for plaintiff consented that the "attorneys for the defend- 
ant  should have additional time within which to answer." 

The defendant Moseley appeared >pecially and m o v d  to dismiss thr  
action for that there has been no service of summons upon him and no 
property belonging to him personally was attached antl that. therefore. 
the court is without jurisdiction. 

The Moseley Vending Machine Exchange, Inc., of North Carolina 
and the Moseley Vending Machine Exchange, Inc., of Virginia demurred 
to the complaint ('on the grounds that, to-wit, for the incapacity of the 
defendant to be sued, so as to give the court jurisdiction. I t  appears 
that  on the face of the complaint that  said corporation is 01111 organized 
under the laws of the State of North Carolina and the State of Virginia." 

T h e n  the cause came on to be heard in the court below on the special 
appearance and the demurrer the court found the facts and, upon the 
facts found, concluded : (1) that defendant Noseley is properly in court ; 
and ( 2 )  that the demurrer filed should be orerruled. I t  thereupon 
entered judgment overruling the demurrer and denying the motion of the 
defentlant Moselep to dismiss. Each defendant rxcepted and :rppealcd. 

l l e n r y  I,. S f r i c k l u ~ t d  for plaint$, appellee. 
H .  Hayrcvod R o h b i m  for d ~ f ~ n d c r n t s ,  nppdlnnts .  

BARXHILL, J. We are unable to deterniiile upon what grounds the 
corporate defendant bases its contention that  it is not subject to buit in 
the courts of Korth Carolina. I t  contends that there are two separate 
corporations. Both demurred. I f  it is a Virginia corporation then the 
service of the summons under C. S., 491, arid the attachment of its prop- 
erty gives jurisdiction. I f  it  is a Ror th  Carolina corporation wliicli 
has withdrawn from the State and left no proceis agent wi t l~ in  the Statc. 
as appears by affidavit, then the service of suinnions upon the Stwetary  
of State is sufficient. Conceding, howwer, the want of proper service, 
defendant has appeared and filed bond. This is equivalent to a general 
appearance. B i z z ~ l l  1 % .  ,lIifchell, 195 N. C., 484, 112 S. E., 706. Like- 
wise, when defendant al)l,rared and filed demurrer it waived any irrcgu- 
larity in the service of sumnions. Tn this connection it is to be noted 
that  the demurrer is on behalf of both corporate defendanti. The agree- 
ment to extend time for filing an\wer which was filed ar a d p u l a t i o n  
of record likewise constitutes a general appearance. I,r.cington P .  I n d c m -  
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nity Co., 207 N. C., 774, 178 S. E., 547; Cook  1.. B n n k ,  129 K. C., 149; 
Xcot f  c. L i f e  Assn., 137 N .  C., 516. 

We are unable to  d i sco~er  any error in the judgment overruling the 
demurrer. 

The defendant Moseley is in court, if a t  all, by virtue of a general 
appearance. The court below found, in part, that  this defendant filcd 
bond for the release of the property attached arid that  he, through 
counsel. obtained an  agreement fo; an  extension of time within which to " 
answer. This defendant excepts "to the rulings of the court and findings 
of fact upon which the judgment was signed." 1 5 s  assignment of error 
is "that the court erred in its rulings and findings of fact." This is a 
broadside exception and assignment of error. It fails to point out or 
designate the ptirticular finding of fact to which exception is-taken. Nor 
is i t  sufficient to challenge the sufficiency of the ?ridence to support the 
findings, or  any one or more of them. Buchannn  I , .  ( ' l a rk ,  164 N .  C., 
56; Assurance Soc ie ty  v. Lazarus ,  207 N .  C., 63, 175 S. E., 705; O d o m  
1%. P a l m e r ,  209 N .  C., 93, 182 S. E., 741; McIntosh P. & P., 554, see. 517. 
I t  does not avail the defendant upon his general contention, here made, 
that  there is no sufficient evidence to support certain findings made by 
the court. 

The case on appeal does not disclose the evide lcc offered. When the 
testimony does not appear i n  the record i t  is pesunled that there was 
sufficient evidence to support the findings. Bronson  v. P n y n f e r ,  20 
N .  C., 527; B e r n h a r d f  2.. I l u f t o n ,  146 N .  C., 206; Il'adford c.  Gi l l e t f e ,  
193 N .  C., 413, 137 S. E., 314; Caldwell  z.. Robinson ,  179 N .  C., 518; 
T h o r n t o n  zl. Barbour ,  204 N .  C., 583, 169 S. E., 153. 

We are unable to discover any sufficient reason for disturbing the judg- 
ment denying the motion of the defendant Moseley to dismiss the action 
as to him for want of proper service. From the findings of fact con- 
tained in the judgment it appears that  he has made a general appearance 
and subjected himself to the jurisdiction of the court. 

The judgment below is 
Affirmed. 

HENRY MAYNARD Arrn WIFE. DESSIE RIAPNARI), v. GENEVA MARTIN 
HOLDER, WIDOW, GRACIE HOLDER JONES A N D  ROBERT JONES, 
HER HUSBAND, ET AL. 

( Filed 30 April, 1941. ) 

1. Appeal and Error § Zl- 
When the charge of the court is not contained in the record, it will be 

assumed on appeal that it is free from prejudici~l error. 
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2. Ronnclaries § 9c-While witness ma) not testify as to declarations of 
intereqtd party RS to corner, she may testify that she there saw 
natural object. 

' k+ t imo~~y of ;I t l r fe~~tl i~nt ,  who clninwtl ;III i ~ ~ t r r e - t  in the locctrc 111 rluo 
1111d6~3' the nil1 of her (1ece:~setl husl)iuntl, that her hllhbilnd had shown 
her the csornt3r\. was e x c l ~ ~ d t ~ d ,  h i t  bhe \\-;is ~)t'rmitted to testify that 
\h~n .:I\\. ;I  rocli h r i tv l  ill the gronntl ; ~ t  the pl:~cr which defendant< 
cwnttwctotl \ w s  th r  corner of their liir~tl. H t l d :  The conrt properly es- 
c.lntlt~tl t t~stin~oug which \vonltl \-iohtr the rule that declaration- 11s to 
l)ountlaritba ;irr not comyett%t nnle\h made cc~ctt l i t f w  nzotuw~ by ;I (lib- 
interwtvd party sinw tlece~laed, nntl the testimony admitted is relevant 
:ind c ~ ~ r n r ~ c ~ t f . ~ ~ t .  since defenilnntb c.onttwilet1 thnt the rock referred to  \w< 
thc ttbrnii~~u' of the disp~~tcvl line 11etww11 the tr:lct\ of land of thc plriin- 
tiffs and defendants. 

3. Appeal and Error 6g- 

An appellant may not \ ~ ~ v c ~ ~ h s f u l l r  (*ontend that the court erred in 
refuuing hi* motion to strike certain testimony which ;~ppel l ;~nt  himself 
hiis elicittd from an adverse witnfw on cross-examination. 

4. Appeal and HI TO^ (j A- 
E:sceptiw assignments of error in snpport of which no :~rgument is 

btated or authority (sited in appelli~nt's brief are deemed abandoned. I W r  
of E'r;cc.tice in the Supreme Court No. 28. 

~ \ P P > . A I ,  by plaintiffs f rom II~~TL's, ,I., a t  S ~ p t m ~ b e r  Term,  1040, of 
WAKE:. 

T h i s  is ill1 action to  remove a cloud upon the tit161 to  a t r iangular  
shaped t ract  of land abont 66 feet wide a t  the base and 1,605 feet long, 
alleged t o  lie on the  nortliern boundary of the  plaintiffs' land and on the  
southcrn boulitlary of the defendants' land. 

T h e  jury answered t h e  issues i n  favor  of the  defendants, and from 
judgment p ~ d i e a t r d  011 the verdict the  plaintiff^ appealed, a&ping 
errors. 

Sc.14~st I,. J. Thr charge of the court is not contained ill the  record 
and iq thcwfore a,isurnecl to  be free f r o m  prejudicial error. l lornlhol  
c .R . IZ . . 16 iX .C . , 627 ,82S .E . ,  830. 

T h e  a e ~ i g n n ~ e n t s  of e r ror  brought forward i n  the brief of the  plain- 
tiffs, appcl lant i ,  a re  all  addressed to the atlmission of certain teqt i~nony 
over ohjwtion of thc plaintiffs. 

T h e  firit  clseeptive assignment of error  is addressed to a portion of tllr 
testimony of Mrs. Gent>ra Mar t in  IIoltlrlr, one of the deferida~lts,  an11 
widow of' T. (2uinc.y IIolder, by  whose will she claimed a l i fe  e ~ t a t e  in 
the land in ~ o n t r o v e r ~ y ,  and appears  from the following rxcerpt f rom 
the record : 
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"Q. Who showed you the corners? A. My husband. Objection- 
Sustained. Mr. Douglass: Q. Did you make ariy observations of your 
own a t  the corners? Objection. (3. Do you know where the southwest 
corner of that  30-acre tract i s ?  The Cour t :  Q. I f  you know of your 
own knowledge. Mr. Douglass: Q. And what y3u saw there with your 
own eyes. Objection-Overruled-Exception. Exception KO. 1. Q. 
Don't state what anybody said, just what you qaw. A. I saw a rock 
buried in the ground about that  long (indicating). Q. Do you know of 
your own knowledge when that  rock was buried there with respect to the 
time your husband bought this tract of land?  A. I do." 

The only portion of the testimony to which the exception seems to 
apply is the answer of the witness, "I saw a rock buried in the ground 
about that  long (indicating)." This testimony was both material and 
competent, since it was the contention of the defendant that  the rock 
referred to was the terminus of the disputed line between the tracts of 
land of the plaintiffs and of the defendants. The ruling of the court did 
no violence to the well established principle of l a v  that declarations as to 
boundaries are not competent unless made nnfe  litern motam by a dis- 
interested party since deceased. What the late husband of the witness 
told her was definitely excluded, and only what she saw and knew of her 
own knowledge was testified to by her. This assignment cannot be 
sustained. 

The second except i~e  assignment of error is addressed to the refusal 
of the court to strike a portion of the testimony of Mrs. Genera Martin 
Holder, a witness for the defendants, elicited on cross-examination by 
counsel for plaintiffs, appellants. Manifestly, such an assignment can- 
not be sustained. A ruling to the contrary would be to allow the appel- 
lants to profit by their own wrong. 

The third exceptive assignment of error is addressed to the refusal of 
the court to strike a portion of the testimony of khe defendants' witness, 
D. S. Wall, shown by the following excerpt from the record: "Q. You 
wouldn't know where the corners were unless t he j  were showed to you by 
Mr. Quincy Holder? A. Yes, sir. Q. How would you know it ? A. Ry 
the way the line was run. Q. You mean to tell the jury you can get on a 
line and walk two or three hundred yards and loctite a corner? A. I can 
if I stay on it a year. Q. How?  A. I worked on it a year. Q. Mr. 
Quincy Holder showed you the corners? A. I didn't say he didn't. Q. 
H e  d i d ?  A. Yes. Q. H e  was the first man w h ~  showed them to you 2 
-4. I reckon he was. Q. Up  to the time he showed them to you you 
didn't know where they were? A. I knew (they were) bound to run 
near to it, according to the way I farmed. Q. Up to the time he showed 
you you didn't know where they were? A. No, eir." 
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This  evidence was elicited by the  counsel f o r  the plaintiffs, appellants,  
on cross-examination, and  therefore cannot  be made the basis f o r  a suc- 
cessful assignment of e r ror  fo r  the refusal to  g ran t  a motion t o  s t r ike 
lodged by the  p a r t y  who elicited it. 

N o  reason or  argument  is stated o r  authori ty  cited i n  the  appellants' 
brief to  sustain the four th  and fifth exceptive assignments of e r ror  i n  the 
record and a r e  therefore taken as  abandoned. Rule 28, Rules  of Pract ice 
i n  the Supreme Court .  213 N. C., 825. 

N o  error. 

E. H. PEITZMAN, TRADING AS U. S. ELEVATED TANK AIAISTEXAXCE 
COMPASP. v. THE TOWN O F  ZEBULOS AND AVON PRIVETT A N D  

R. VASCE BROWTTL?;. 

(Filed 30 April, 1941.) 

Pleadings 89 2, lea-Where plaintiff is in doubt as to persons liable, he 
may join then1 as defendants and seek to recover in the alternative. 

Plaintiff alleged that he did certain work in reliance upon a written 
contract with defendant municipality to clean, paint and test i ts water 
tank. which contract was executed in the name of the town by the indi- 
ritluiil defendants as  mayor and clerk, and that he was interrupted and 
stopped in the performance of the work by the town. Plaintiff sought 
to recover against the town on the contract or, if the tomn wcre not liable 
on the contract, to recover against the indiridual defendants for mrong- 
fully iuducing him to enter into an unauthorized contract. H e l d :  The 
facts alleged are not in the alternative, but the complaint alleges a series 
of trm~sactions forming one whole and connected story, and under the 
prorihions of C. S., 456, as  amended hy see. 2, ch. 344 Public 1,aws of 1931, 
plaintiff, being in doubt a s  to those from whom he is entitled to redress. 
may seek to recover of the defendants in the alternative, C. S., 507 ( I ) ,  
ilnd defendants' demurrer for misjoinder of parties and causes is properly 
overruled. 

APPEAL by individual defendants f rom P l ~ s s ,  J., a t  F e b r u a r y  Term,  
1941, of WAKE. Affirmed. 

Simms d2 S i m m s  for plaintif f ,  appellee. 
d. R. House  and J .  G. Mil ls  for defendants ,  appellants.  

SCHEKCK, J. T h e  plaintiff alleges t h a t  he rendered cer tain services 
i n  reliance upon a written contract t o  clean, paint  and  test the elevated 
water  t ank  of the defendant town, which contract was executed i n  the 
name of said town by i ts  mayor and clerk, and  t h a t  he was interrupted 
and stopped i n  the  performance of the contract by the tomn. T h e  defend- 
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ant  town filed answer and alleged that the written contract was executed 
by the mayor and clerk without authority. Upon motion of the plaintiff 
the mayor and clerk, Privett  and Brown as individuals, were made 
parties defendant. The plaintiff then pleaded that  either the defendant 
town was liable on the contract or that  the defendants Privett and Brown 
were liable for wrongfully entering into the contr,act and for inducing the 
plaintiff to enter into an unauthorized contract. Whereupon the indi- 
vidual defendants filed demurrer, alleging misjoinder of causes of action 
and of parties defendant. The demurrer was overruled, and the sole 
question presented on this appeal is the correctness of this ruling. 

I t  is the contention of the appellants that  there are two causes of action 
alleged, one for breach of contract against the defendant ton.11, and one 
e r  d ~ l i c t o  against the individual defendants fcr  fraudulently entering 
into and inducing the plaintiff to enter into an  unauthorized contract; 
and that  since the town is not affected by the tort action against the 
individual defendants, and the individual defenc ants are not affected by 
the e z  contracfu action against the defendant town, there is a n~isjoinder;  
and for authority cite Land Co. v. Ben t f y ,  69 K. C., 329; R. R. I . .  Hard- 
ware Co., 135 N .  C., 73, 47 S. E., 234; TVillceshoro z.. Jordan,  212 S. C., 
197, 193 S. E., 155, and similar cases. 

I t  is the contention of the plaintiff, appellee, that there is but one set 
of facts alleged, told as one connected story, and that  the plaintiff is in 
doubt as to which of the defendants are liable Ihereunder, and that by 
virtue of C. S., 456, as amended by see. 2, ch. 344, Public Laws 1931, 
allowing certain joinder of parties and alternative pleadings, he is au- 
thorized to maintain the action as instituted against the several parties 
defendant. 

We concur in the plaintiff's contention and hi5 Honor's ruling. C. S., 
456, as amended, reads: "All persons may be made defendants, jointly, 
severally, or in the alternative, who have, or claim, an  interest in the 
controversy adverse to the plaintiff, or who art. necessary partie.; to a 
complete determination or settlement of the questions involved. . . . 
I f  the plaintiff is in doubt as to the persons from whom he is entitled to 
redress, he may join two or more defendants, to determine which is 
liable." 

In F r y  v. Polnona Mills, 206 N .  C., 768, 175 F. E., 156, J u s f i c  P C'larlz- 
son wrote: "N. C. Code, 1931 (Michie), section 507, i n  part is as fol- 
lows: 'The plaintiff may unite in the same complaint several causes of 
action, of legal or equitable nature, or both, whrre they all a r iw out o f :  
(1) The same transaction, or transactions connected with the same sub- 
ject of action.' The general rule which may be deduced from the deci- 
sions is that, if the causes of action be not enti .ely distinct and uncon- 
nected, if they arise out of one and the same tr:insaction, or n series of 
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transactions forming one dealing and all tending to one end, if one 
connected story can be told of the whole-they may be joined in order 
to determine the whole controversy in one action. T r u s t  Co. v. Pe i rce ,  
195 N .  C., 717; S h a f e ~  z.. B a n k ,  201 N. C., 415; C r a v e n  County z.. 
I n v e s t m e n t  Co., 201 N. C., 523. B n  action arising upon a contract 
united in the same complaint with one arising in tort is not a misjoinder, 
and a demurrer thereto mill not be sustained 'where they arise out of the 
same transaction or are connected with the same subject of action.' 
Hawk P .  Lumber Co., 145 N. C., 48." 

The cause of action in the case a t  bar is in the alternative against the 
municipal defendant and the individual defendants and arises out of a 
series of transactions forming one dealing and all tend to one end and the 
whole is told in one connected story. There are no alternative facts 
alleged, the only alternative involved under the allegations is as to which 
of the defendants are liable. The plaintiff is in doubt as to the persons 
from whom he is entitled to redress, and may, therefore, under the stat- 
ute, join the defendants to determine which is liable. C. S., 456. See 
also title Parties, 47 C. J., pp. $4 and 75, paragraphs 153 and 154. 

The judgment of the Superior Court is 
Affirmed. 

a. TV. RODBINS v. KATE L. ALESASDER Asn HTSBAST). W. P. 
ALEXANDER. 

(Filed 30 April, 1941.) 

Evidence 9 26-Plaintiff held entitled to new trial for admission of evi- 
dence of collateral matters not relating to issue in suit. 

111 an action to enforce a lien for the balance due for work and labor 
pt.rformed. under contmct, in drilling a \veil on defendants' land, defended 
on the ground that the well wns not properly drilled in accordance with 
the contract, rrsnlting in the failure of defendants to obtain good water, 
tvtimony as to plaintiff's general repntation for drilling wells and his 
w a ~ i t  of wrcess in other specific instances does not relate to the iwne of 
whether plaintiff complied with his contract for drilling the particular 
well on defendant*' land, and the admission of surh evidence constitutes 
prejudicial error. 

,\PPEAL by plaintiff from Johnston,  S p e c k 1  J u d p ,  at  September Term, 
1940, of NECKLESBTRG. r\Tew trial. 

IlIrRme d N c R ~ P  for p la in t i f f ,  n p p e l l a n f .  
T I ~ n r y  L. S t r i c k l n n d  f o r  de f endan  f s ,  nppellees.  
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DEVIN, J. Plaintiff sued to enforce a lien for the balance due for 
work and labor performed, under contract, in drilling a well on defend- 
ants' land. The suit was defended 011 the ground that  the well was not 
properly drilled in accordance with the contract, and that  in consequence 
defendants did not obtain good water. The verdict went for the defend- 
ants and there was judgment accordingly. 

The  plaintiff assailed the validity of the judgment against him chiefly 
on the ground that  the tr ial  judge erred in the admission of incompetent 
testimony prejudicial to his cause. Over the plaintiff's objection the 
following question and answer were admitted : 

"Q. Do you know about his (plaintiff's) general reputation for drilling 
wells, and do you know anybody else there that  he has dug a well like 
this one is ? 

"II. I know that  he dug a well for Mr. Darby rind Mr. Darby does not 
use his well, and had to have another one dug, by a man from Landis. H e  
is the man that  measured my  well. Mr. Darby has got a good well now." 

Since the question a t  issue related to the manner and extent of plain- 
tiff's compliance with his contract for drilling the particular well on 
defendants' land, evidence as to his general reputation for drilling wells 
and his want of success in other specific instances was incompetent. 
I n  r e  Will of S e l s o n ,  210 N. C., 398, 186 S. E., 480; Edwards 1,. Price, 
162 N. C., 243, 78 S. E., 145. This evidence tended to introduce col- 
lateral issues and mas sufficiently prejudicial on the merits of the case 
to entitle the plaintiff to a new trial. 

As there must be a new tr ial  for  the error po nted out, i t  is unneces- 
sary to discuss the other questions presented by plaintiff's exceptions, as 
they may not arise upon another trial. 

S e w  trial. 

R. F. WELLOXS V. M. B. SHERRIN ET AL. 

( Filed 30 April, 1941.) 

1. Negligence %Whether particular conduct is a t  variance with con- 
duct of reasonably prudent man in similar circumstances is question 
for jury. 

The court's charge, after reciting plaintiff's evidence, that if the jury 
found those to be the facts bx the greater weight of the evidence, and 
further found "that that was negligence." is held not error as submitting 
a qwstion of law to the jury, but the charge properly left it for the jury 
to determine whether upon the facts as contended for by plaintiff, defend- 
ants' conduct constit~~ted negligence. i .e.,  whether defendants had done or 
failed to do what a reasonably prudent man would have done in the cir- 
cumstances of the case. 
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2. Xegligence § 1- 
Negligence is doing other than, or failing to do, what n reasonably 

prudent man, similarly situated, would have done. 
3. Negligence 9 m h a r g e ,  construed as a whole, held not  prejudicial. 

The court charged the jury that if they found by the greater weight of 
the evidence the facts and circumstances to be as  contended for by plain- 
tiff, and that the conduct of defendants in such circumstances constituted 
negligence. to answer the issue of negligence in the affirmative, but that 
"if you are  not so satisfied about it" to answer the issue in the negative. 
H c l d :  The quoted phrase, when taken in connection with other portions 
of the charge, merely instructed the jury, in effect, that the plaintiff was 
required to satisfy them of the correctness of his position by the greater 
weight of the evidence, and the use of the phrase, construing the charge as  
a whole, was not prejudicial to plaintiff. 

4. Segligence § 4- 

This action was predicated upon alleged negligence of defendants, land- 
lord and tenants, in maintaining an open pit on the land of one of the 
tenants to take care of the overflow from a septic tank on the leased 
premises, the expense of digging the pit and connecting it with the septic 
tank being prorated among defendants. There was no evidence that  the 
landlord participated in the maintenance of the pit. Held:  I f  the conduct 
of the tenants did not constitute negligence, the landlord cannot be guilty 
of negligence. 

APPEAL by  plaintiff f r o m  Johnston, Special Judge, a t  E x t r a  Civil 
Term, September, 1940, of MECKLEKBURQ. 

Civil action to  recover damages f o r  death of plaintiff's intestate, 
alleged to have been caused by the  wrongful  act, neglect, o r  default of 
the  defendants. 

T h e  defendant Sher r in  leased a filling station and  grill  to  his co- 
defendants, the Sappenfields. T h e  septic t ank  on the premises became 
unsatisfactory, so the landlord and  his tenants  agreed to prorate  the 
expense and to dig a cinder pi t  six o r  nine feet deep some distance away 
on a lot belonging to the Sappenfields and to r u n  a n  overflow pipe f r o m  
the septic t ank  t o  the pit. Th is  was done. I t  is alleged t h a t  this pit  
was negligently left open, and on the afternoon of 1 6  February ,  1939, 
plaintiff's intestate, a child 4y2 years  of age, fell into the pi t  and was 
drowned. 

There is no evidence tha t  the landlord participated i n  the maintenance 
of the  pit  a t  a n y  t ime a f te r  its construction. 

Two separate  issues of liability were submitted to  the jury, first, the 
liability of the tenants, and, second, the  liability of the  landlord. 

-1fter a recital of the plaintiff's evidence, the  t r ia l  court concluded his 
charge on the  first issue as  follows: "NOW if you find those to be the 
facts  by the greater  weight of the evidence (A)  and you fur ther  find 
tha t  tha t  was negligence on the par t  of the defendants, the Sappenfields, 
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and you further find tha t  that  negligence was the proximate cause of the 
death or injury to this child, you would answer the first issue 'Yes.' But  
if you do not find that  to be true, or if you are not satisfied about it, then 
you would answer that issue 'No.' " ( B )  Exception. 

The  jury answered the first issue "No" and returned its verdict ~vi th-  
out answering the other issues. 

Plaintiff appeals, assigning errors. 

J a k e  F. S e w e l l ,  R. F.  TT'ellons, and J o h n  A .  M c R a e  for p l a i n t i f ,  
appel lant .  

Hartsel l  & Hartsel l  for defendants ,  appellees. 

STACY, C. J. The instruction which the plainyiff assigns as error was 
patterned after the language of the majority op idon  when the case was 
here on demurrer of the landlord a t  the Spring Term, 1940, reported in 
217 K. C., 534, 8 S. E. (2d),  820. There it was said: 

"If the defendant Sherrin was in fact a t  the time participating in the 
maintenance of the pit or hole located on the premises of the defendants 
Sappenfield, and the plaintiff offers evidence tending to support the 
other allegations, then it is for the jury to say whether, in the exercise of 
ordinary care, i t  mas his duty to provide protection by fence or other 
devices and to give warning of the danger incident to the existence of 
the pit." 

The  court was not submitting a question of law to the jury when he 
used the expression, "and you further find that  that  was negligence," etc. 
Rather, he was leaving it for the jury to say whether the defendants, in 
the exercise of ordinary care, had done or failed to do what a reasonably 
prudent man would have done in the circumstances of the case. Negli- 
gence is doing other than, or failing to do, whai a reasonably prudent 
man, similarly situated, would have done. n i a n l o n d  v. Service  Stores ,  
211 N .  C., 632, 191 S. E., 358. The further expression, "or if you are 
not satisfied about it," of which the plaintiff complains and cites W i l l i s  
1 . .  R. R . ,  122 S. c., 905, 29 S. E., 941, as authority for his position, 
only had the effect, when taken in connection with other portions of the 
charge, of saying to the jury that  the plaintiff was required to satisfy 
them of the correctness of his position by the greater weight of the 
evidence. Spens  r .  Rank,  158 N. C., 524, 125 S. E., 398. I t  is not 
perceired wherein the charge was prejudicial to the plaintiff. TVil1iarn.s 
I > .  'CTroodmrd, 218 N .  C., 305, 10 S. E. (2d) ,  913. 

There is no evidence that  the landlord participated in the maintenance 
of the pit. And, of course, if his tenants are not liable, he is not. 

The verdict and judgment are supported by the record. 
N o  error. 
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W. C. RTALS v. CAROLINA CONTRACTISG COMPANY. 

(Filed 7 Xay, 1941.) 

1. Highways fj 10-Evidence of failure of contractor to place warning signs 
on highway under construction held to take issue of negligence to jur*. 

ISefend;~ut rontractor wac engiigetl in widening an old higl i \~i~y.  which 
\\.as 18 feet wide. by constructing :IU additional strip of wncrete 6 feet 
wide itdjuiuing the old p a t e m e ~ t  on its western edge. The condruction of 
the t~d t l i t io~~a l  piivement liar1 Iwen completed except fur an  nutinishetl qIac.e 
40 to GO to 100 feet. a t  a point where a creeli ran under thr  highway through 
ti culvert, tlie .11rface of the unfiuished cpace twing 10 to 12 inches helow 
the surface of the old pavement. The evidence tended to *how that,  aq 
plilintiff :ll)pro~~ched this point on 11i'i right side of the higli\v;iy, wlticli was 
the east side thereof, a truck approaching from the opposite direction on 
its right side of the highway, suddenly turned to its left in the path of 
travel of plaintiff's car, causing plaintiff to run onto the shoulder of the 
road on his right and, in atteniptiug to get back on the high\vay. to lose 
control and run off the highway on the left into the unfinished space and 
against the culvert, wrecking his car and causing personal injurieb. Plain- 
tiff's evitle~~ce tended to show thnt the unfinished space .;o blended with 
the road as  to be unobservable 111iti1 a motorist got within 40 or 60 
feet of it. and that  there were no warning signs of the danger. Defend- 
ants' evidence was to the effect that  i t  had erected warning signs lighted 
by flambeaux on either side of the unfinished portion and a t  the cities 
constituting the terminus of each end of the project. Held: The questions 
of negligence, contributory negligence, intervening negligence, proximate 
cause and damage were for the jury upon the evidence, and the court's 
refnbal to grant defendants' motion to nonsuit was without error. 

2. Tl0ial 99 29b, 31- 
C. S., 364, proscribes the judge in charging the jury from expressiug an  

opinion a r  to the weight and credibility of the evidence, and prescribw 
thnt lie declare and explain the law arising upon the evidence. and the 
two provisions a re  linked together and are  of rqnal dignity, tnid the fail- 
ure to observe either is error. 

3. Trial § 2 9 b -  
C. S., Z64, prescribes that tlie judge in charging the jury shall "ftate in 

a plain and correct manner the evidence given in the case and declare and 
t~xplain the law arising thereon." and i t  i s  the duty of the court to do so 
witho~it request for special instriictions. iind the failure of the judge to 
explain the law arising upon the eridence constitutes revenible error. 

4. Negligence § 2 G C h a r g e  held erroneous in failing to declare and ex- 
plain the law applicable to the evidence. 

I n  this action involving negligence, contributory negligence. intf~vening 
~~cgligence, proximate cause and damage, the court in its charge to the 
jury correctly defined each of these terms, and properly placed the burden 
of proof upon the issues, and stated the respective contentions of the 
parties as  to what the evidence tended to show relative to the issues and 
the respective contentions of the parties 3s to the verdict the jury should 
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return on each of the issues upon the facts which the parties contended 
the evidence established, and charged that the jury should apply the 
principles of law defined to the controverted questions. Held:  The failure 
of the judge to declare and explain the law applicable to the facts as the 
jury may find them to be from the evidence constitutes reversible error. 

I)EVIN, J., concurs in result. 
CLARKSON, J., dissenting. 
SEAWELL, J., concurring in dissent. 

APPEAL by defendant from Frizzelle, J., at  N o ~ ~ e m b e r  Term, 1940, of 
JOHNSTON. 

Civil action for recovery for injury allegedly resulting from actionable 
negligence of defendant. 

I n  the tr ial  court, the evidence, briefly stated, tends to show that  on 
12 October, 1938, the date of in jury  to plaintiff, U. S. Highway No. 301 
-also numbered U. S. 70-between Smithfield and Selma in  this State, 
had an  old paved surface 18 feet in width;  that  defendant was engaged 
in constructing an additional strip of concrete 6 feet wide along and 
adjoining the west edge of said old pavement, and had finished same 
with exception of space 40 to 60 to 100 feet a t  the point where Buffalo 
Creek passes under the highway; that  there was a concrete culvert under 
the highway through which the water of that  creek flowed; that  in said 
unfinished space the surface was 10 to 12  inches bc~lom the paved surface 
of the highway; that  adjacent to this unfinished portion, the old pave- 
ment was intact to its full width, and open to traffic. 

Plaintiff offered evidence tending to show thrit between seven and 
eight o'clock on the night of above date, while he was traveling north in 
his automobile, from Smithfield to Selma, a t  a rate of speed 30 to 35 
miles per hour, along his right-hand side of the old pavement, and 
approaching Buffalo Crrek, an  unidentified truck traveling south from 
the direction of Selma toward Smithfield, a t  a riite of speed 25 to 30 
miles per hour, on its right-hand side of the road, was also approaching 
Buffalo Creek; that each of them dimmed the lighl-s on his vehicle; that  
suddenly the truck turned to its left side of the road, "coming across the 
corner of the road," into the lane in which plaintiff mas traveling; that 
in order to avoid collision with the truck plaintiff drove his automobile 
on to the shoulder on his right side; that  in doing 510 he lost control of it  
and in turning back on to the old pavement lost control and ran across 
the pavement into the said unfinished space against the culvert on his 
left side of the road, thereby wrecking his automobile and causing the 
illjury of which complaint is made. 

Plaintiff further offered evidence tending to show that while he knew 
that the road had'been under construction, there P:ere then no warning 
signs or lights a t  Smithfield to indicate to him, or a t  Selma to indicate 
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to the driver of the truck, that  the road was still under construction; and 
that there were no barricades or lights a t  either end of the unfinished 
space in the strip on the west side of the road to warn of its existence; 
and that in approaching the place he assumed that  it was completed. 

Plaintiff further offered evidence tending to show that  the unfinished 
space SO blended with the road as to be unobservable to plaintiff and 
others traveling up011 the highway, until within 40 or 60 feet of it. 

On the other hand, defendant offered evidence tending to show that 
there were large signs it had placed a t  each end of the project, a t  Smith- 
field and a t  Selma, warning of danger on account of road being under 
construction, which signs were properly lighted by flambeaux, or Toledo 
torches; and that  a t  Buffalo Creek there was a small barricade a t  each 
end of the unfinished portion and several feet in front of each there was 
a flambeau, or Toledo torch. 

Plaintiff in his complaint alleges in substance that  his injury was 
proximately caused by the negligence of defendant in failing to exercise 
ordinary care in the performance of its duty to provide adequate warn- 
ing signs a t  the unfinished strip of pavement to indicate to the traveling 
public the danger there. 

Defendant denies the allegations of negligence. On the other hand, 
defendant avers that  proper warning signs, barricades and lights were 
provided. and pleads contributory negligence of plaintiff in bar of his 
right to recover. 

The case was submitted to the jury upon issues as to negligence, con- 
tributory negligence and damage. From judgment on adverse verdict, 
defendant appeals to Supreme Court and assigns error. 

1 I ' ~ l l o 7 1 c  (e. Wellonc alrd Ro?yall, G o s n e y  & Smith for p la in t i f f ,  a p p e l l r ~ .  
S h e l l  cC. S h e p a r d  f o r  d e f e n d a n t ,  appe l lan t .  

TTIXBORSE, J. When the evidence i11 the record on this appeal is 
taken in the light most favorable to plaintiff, giving to him the benefit of 
every reasonable intendment, we are of opinion that  the case is one for 
the jury. Hence, exceptions to refusal of the court below to allow defend- 
ant's motions, aptly made, for judgment as in case of nonsuit are orer- 
ruled. But  there is error in the trial below. 

The exceptions to the charge and to the failure to charge are well 
taken and meritorious. They are directed (1) to that portion of the 
charge which reads aq follows: "The court has stated to you and has 
dcfiiird to you as clearly as it could, the principles of law applicable to 
these controverted questions. You are to bear them in mind and apply 
then1 to the facts and the evidence in this case," and ( 2 )  to the failure of 
the court to declare and explain the law, particularly pertaining to negli- 

lFi--"lO 
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gence, contributory negligence, concurring negligence, intervening or in- 
sulating negligence, and that  relating to sudden emergencies arisiug upon 
the evidence in the case as required by the provisions of C. S., 564, which 
prescribes that  the judge "shall state in a plain and correct manner the 
evidence given in the case and declare and explain the law arising 
thereon." 

I t  is appropriate to pause here and to note that  this statute, C'. S., 564, 
had its inception i11 the year 1796, in an  act of the Legislature entitled 
"An act to secure the impartiality of trial by jury, and to direct the 
conduct of judges in  charges to the jury." As thus originally enacted 
section one of the act reads: "It shall not be lawful for any judge, in 
delivering a charge to the petit jury, to give an opinion whether a fact 
is fully or sufficiently proved, such matter being tkk true office and prov- 
ince of the jury;  but it is hereby declared to be the duty of the judge in 
such case to state i n  a full and correct manner the facts given in evidence, 
and to declare and explain the law arising thereon." Iredell's Law 1796, 
ch. 4, sec. 1. The provisions of this act, in substantially identical lan- 
guage, have been brought down through successive subsequent legislative 
enactments by which codifications of the law have been adopted. See 
Potters Laws of North Carolina (182 l ) ,  Vol. 1, ch. 452, see. 1 ;  Revised 
Statutes (1837), ch. 31, sec. 136; Revised Code (1854), ch. 31, see. 130; 
Code of Civil Procedure (1868), sec. 237; Battle's Revisal (1S73), ch. 
17, sec. 237 ; Code of 1883, sec. 413 ; Revisal of 1905, sec. 535 ; Consoli- 
dated Statutes of North Carolina, 1919, sec. 564. Charges in both civil 
and criminal actions are expressly included in the statute. See C'ode of 
1883, sec. 413, and succeeding citations supra. 

Thus, it is seen that  for one hundred and forty-five years the Legisla- 
ture of this State has seen fit to preserve this salutary statute, and, from 
time to time, to reiterate and approve its provision3 of inhibition against 
the judge invading the province of the jury in the trial of an action, and 
prescribing his duty upon such trial with respect to the evidence and the 
law. The two provisions are linked together, and are of equal dignity. 
To fail to observe either is error. Moreover, referring to this statute 
in the case of S. I> .  S e w s o m e ,  195 X. C., 552, 143 13. E., 187, this Court, 
speaking through Connor ,  J., said:  "The wisdom of the policy upon 
which it was enacted and in accordance with which it has since been 
maintained as the law in this State is not for the courts to determine." 

Furthermore, the decisions of this Court are uniform in holding that 
the failure of the presiding judge to declare and explain the law arising 
upon the evidence is and will be held for error. These are some of the 
cases: 8. 21. Matthews,  78 N .  C,., 523; S. v. Rogers, 03 N .  C., 5-23; S. v. 
.;Merrick, 171 N .  C., 788, 88 S. E., 501 ; Hauser (.. Fl t rn i furr  (lo.,  174 
S. C., 463, 93 S. E., 961; Nichols  z.. Fibrp Co., 190 N .  C'., 1, 123 S. E., 
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471; Wilson, v. Wilson ,  190 N .  C., 819, 130 S. E., 834; W a t s o n  v. T a n -  
ning Co., 190 S. C., 840, 130 S. E., 833; W i l l i a m s  v. Coach Co., 197 
N .  C., 12, 147 S. E., 435; Spencer v. Brown,  214 N .  C., 114, 198 S. E., 
630; S m i t h  v. B u s  Co., 216 N .  C., 22, 3 S. E. (2d) ,  362; Mack  zl. Mar- 
shall Field & Co., 218 N. c., 697, 12 S. E .  (2d),  235; I?olman r .  S i l b e r f ,  
a n f e ,  134, 12 S. E. (2d),  915. 

"The statement of the general principles of law, without an applica- 
tion to the specific facts involved in the issue, is not a compliance with 
the provisions of the statute." S i c h o l s  I * .  Fibre Co., supra;  I.I.'illiams 
P .  ('ouch (lo., supra;  iVpeixcer v. Brolcn, s t l p m ;  X a c k  v.  Xursha l l  Field 
& Po. ,  Sli~lrcl. 

I n  8. r .  J fa t thews ,  supra, it  is said:  "We think he (the judge) is 
required, in the interest of human life and liberty, to state clearly and 
distinctly the particular issues arising on the evidence, and on which the 
jury are to pass, and to instruct them as to the law applicable to every 
state of the facts which upon the evidence they may reasonably find to 
be the true one. To do otherwise is to fail to 'declare and explain the 
law arising on the evidence,' as by the act of Assembly he is required to 
do. C. C. P., sec. 237," now C. S., 564. 

Speaking to  the question in S. v. Merrick,  supra, H o k e ,  J., said : ('The 
authorities are at one in holding that, both in criminal and civil causes, a 
judge in his charge to the jury should present every substantial and 
essential feature of the case embraced within the issue and arising on 
the evidence, and this without any special prayer for instruction to that 
effect. Charged with the duty of seeing that  impartial right is admin- 
iqtered, it is a requirement naturally incident to the great office he holds, 
and made imperative with us by statute law. Rev., 535," now C. S., 
564. 

I n  Wilson  v. Wilson ,  supra, Varser ,  J . ,  stated: "This statute, C. S., 
564, created a substantial legal right in the parties." Nichols  v. Fibre 
Co., suprcr; Wi l l iams  v. Coach Co., supra;  Spencer 7.. Brown,  supra. 

The case of Mach T .  Xurshal l  Field & Co., s u p m ,  is strikingly similar 
to that in hand. There, Sckenck ,  J., writing for the Court, makes this 
pertinent observation: ('-1 careful examination of the charge as it relates 
to the issue addressed to the actionable negligence of Marshall Field 
& Company (the first issue submitted) discloses that  it is made up solely 
of ctatement~ of general principles of law, such as definitions of negli- 
gence and of proximate cause, and the contentions of the parties-with 
n proper placing of the burden of proof. There is no direct application 
by the court of the law to the evidence. This is a noncompliance with 
the statute." 

I n  the present case it is appropriate to consider the charge in the light 
of the statutory duty thus imposed upon the presiding judge, and in the 
light of the factual situation in hand. 
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A reading of the charge discloses that  as to the ssue, "Was the plain- 
tiff injured and damaged by the negligence of the defendant, as alleged 
in the complaint ?" the court stated the rule of law as to burden of proof, 
gave a general definition of negligence and actionade negligence, that is, 
negligence, proximate cause and injury, and stated the rule of law as to 
(duty of driver of niotor vehicle to stop within the range of hi3 lights. 
In other respects the charge consists of :  (1) Statement of the contentions 
of plaintiff as to what the evidence tends to show relative to negligence 
of defendant, proximate cause, intervening negligence of operator of the 
truck, and injury to plaintiff, "so that, upon the e1,idence offered by him 
he contends you ought to be satisfied by its greater weight that his con- 
tentions are true and answer that  issue 'Yes.' " ( 2 )  Statenlent that  
defendant contends that  the jury ought not to find upon the evidence 
that defendant was "in any wise, or in any degree negligent" and ought 
not to answer the issue '(Yes," followed by statement of contentio~is of de- 
fendant as to what the evidence tends to show ( a )  as to the proper per- 
formance of its duty to plaintiff and others trarellng upon tlie highway, 
in accordance with the rule of the prudent m a n ;  ( D )  as to the negligence 
of the truck as the sole cause of injury to plaintiff; and (c)  a.; to prin- 
ciple of intervening negligence of the operator of I he truck as tlie proxi- 
mate cause of injury to plaintiff, upon all of which defendant contends 
the jury should answer the issue "No." (3 )  These instructions. in w m -  
mation:  "So that, gentlemen, ultimately it becomes a question of fact 
for you. (The court has stated to you and has defined for you a, clearly 
as it could, the principles of law applicable to these controverted ques- 
tions. You are to bear in mind and apply theni to the facts and the 
evidence in this case.)" Exception. "If the pla ntiff has satisfied you 
upon the evidence, and by its greater weight, that  his allegations are true 
and correct that  he was injured by the negligence of the defendant, then 
you would answer the first issue 'Yes.' I f  the plaintiff has failed to so 
qatisfy you upon the evidence, by its greater w i g h t ,  then you would 
answer the first issue 'No.' " 

As to the issue of contributory negligence, the charge consists o f :  (1) 
A proper placing of burden of proof; ( 2 )  definition of and general prin- 
ciples of law relating to contributory negligence; (3 )  statement of the 
contentions of defendant, and of the plaintiff, followed by summation as 
to each similar to those given as bearing on issue of negligence. 

While it was probably an oversight on the part of the presiding judge, 
the charge fails to give any instruction as to the law arising upon and 
applicable to the facts which the jury may find 1roni the evidence. I t  
fails to declare and explain the duties which the law imposed upon the 
defendant with respect to the matters involved in the allegations of n ~ g l i -  
genre. I t  fails to instruct the jury as to the I ~ L W  with respect to the 
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breach of any of these duties, and the relation of such breach to the 
illjuries as the proximate or concurrent cause thereof. I t  fails to state 
the duties imposed by law upon the operator of the truck with respect to 
any of the matters involved in the averments of intervening negligence, 
other than that  pertaining to stopping within the range of his lights, or 
as to the law n-ith respect to the breach of any of these duties, and the 
relation of such breach to the injuries to plaintiff as the proximate cause 
thereof. I t  fails to declare and explain the duties imposed by law upon 
the plaintiff with respect to any of the matters involved in the averments 
of contributory negligence. I t  fails to instruct the jury as to the law 
with respect to the breach of any of these duties, and the relation of such 
breach to his injuries, as the proximate or concurrent cause thereof. 

These failures affect substantial rights of the parties, and are rerersible 
error. 

.llso, defendant presents with force objections to the admission of 
evidence, which is the subject of exceptions 1, 2, 3, 4, 5, 13, and 14, and 
of exceptions 16, 17, and 18. But, as cause for the objection may not 
occur upon another trial, we deem it unnecessary to discuss them. 

For  error pointed out a new trial is ordered. 
New trial. 

DEPIX, J., concurs in result. 

CLARKBOX, J., dissenting: There is an  old saying, "Put yourself in 
his place." We have here a man of fifty-four years of age, his automo- 
bile broken up and he seriously injured. The jury assessed his automo- 
bile damage a t  $250.00 and his injuries a t  $1,750.00. H e  s a y :  "From 
then on I had a terrible pain in my feet and could not hardly walk and 
I hare  not since. . . . I cannot get around and travel to do business. 
I can't drire an automobile in the conduct of mv business as I did before 
the injury and I can't walk to see prospects as I did before the injury. 
Those are the reasons I am unable to engage in that business." A new 
trial will perhaps bankrupt him. The plaintiff is a wrecked man and 
unable to do his ordinary calling in life, and this case is sent back on 
technical grounds. -1s said by Chief .Justice R u f i n  (hereinafter fully 
quoted), "A disease of the law." 

I n  the main opinion it is conceded that there was sufficient evidence 
to s i~bmit  the case to the jury. The granting of a new trial was on the 
ground that C. S., 564, was not complied with, in that  the court below 
did not "state in a plain and correct manner the evidence giren in the 
case and declare and explain the law arising thereon." The court below, 
in a charge of some 30-odd pages, taken as a whole, I think, is free from 
wror  or prejudicial or reversible error. The main opinion extracts dis- 
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connected portions of the charge. I quote copiously from the charge 
showing it was correct as a whole, and that there was no prejudicial or  
reversible error. 

The issues submitted to the jury were the usual and simple issues sub- 
mitted in a damage suit of this kind-negligenve, contributory negli- 
gence and damage. The defendant incorrectly states that  the court 
failed to apply the law to the evidence in the case. On the contrary, 
the record clearly shows that  the court not only rtated the rules of law 
correctly and fully, but applied these rules in detail to the evidence 
offered by each party. d reading of the full and careful charge will 
show that in stating the defendant's contentions the court expressly 
related the defendant's evidence t o  the  rules of law announced and that  a 
s imi lar  course was followed in stating the plaintiff's contentions. 

The only exception made by defendant in this long and careful charge 
is as follows: "The court has stated to you and has defined for you as 
clearly as it could, the principles of law applicable to these controverted 
clucstions. You are to bear them in mind and apply them to the facts 
and the evidence in this case." 

The court below in its charge set forth in detail plaintiff's allegations 
of negligence in his complaint against defendant, and in detail defend- 
ant's answer denying the material allegations sf the complaint and 
defendant's plea of contributory negligence. 

I n  the charge, after fully setting forth plaintiff's and defendant's 
allegations, in part, is the following: 

"The plaintiff alleges that  the defendant was negligent in that  i t  left 
that  section of the road, that  str ip of one hundred feet, fifty feet on either 
side of the culvert, unprotected, without proper safe-guard, and that  
it failed to erect and maintain any sort of warnin: barricade or lighting 
device, and the plaintiff alleges that  the negligenze of the defendant in 
these particulars was the proximate cause of the injury which he sus- 
tained to his person and the damage which was done to his car. . . . 

T o w ,  the defendant denies that  it was negligent in any of the par- 
ticulars alleged, pointed out and complained of by the plaintiff, or other- 
wise. I t  denies entirely, and i n  f o to ,  any negligence, either acts of omis- 
sion or commission, on its part, and alleges that  if the plaintiff were 
injured in his person, or to his person, and his property damaged a t  the 
time and place, that the injuries to the plaintiff, and the damage to his 
car, zrerp proximately  caused by  t h e  sole and exclusive negligence of the  
operator of the  approaching t r u c k ,  the defendant alleging that  the truck 
approaching on the west side of the highway proceeding from the direc- 
tion of Selma towards Smithfield was being ope]-ated in violation of a 
certain statute in this State regulating and g o ~ e r n i n g  the maliner in 
which motor ~eh ic l e s  shall be operated, and further that  the truck was 



SPHING TERM,  1941. 

being operated a t  the time and place without the exercise of proper care 
and circumspection on the part  of the driver of the truck;  that he was 
not keeping a proper lookout, and tha t  he was proceeding over and upon 
a heavily used highway without proper regard to the rights and to the 
safety of the general public, and particularly this plaintiff, the defend- 
ant particularly pointing out, alleging and contending that  the operator 
of that truck was operating a t  such a speed that  he could not bring his 
truck to a stop within the radius of his lights, and that  therefore the 
operator of the truck was negligent, and that the owner of the truck, or 
the operator of the truck's negligence was the sole proximate cause of 
the injuries sustained by the plaintiff in this case; the defendant further 
alleging and contending that even if the jury should find that the de- 
fendant in this case was originally negligent in failing to erect and 
maintain barriers, or to place and maintain warning lights, which negli- 
gence the defendant denies, t h a t  the  negligence of t h e  t ruck  d r i w r  was a 
new,  independent ,  efficient and wrong fu l  negligence, in f e rven ing  a f t e r  the 
original negligence o n  the  part of the  defendant  prior to  the  i n j u r y ,  
thereby isolated and  insulated the  negligence of the  d e f e n d u n f ,  thereby 
in law becoming the  sole tort-feasor,  and i ts  negligence the  sole pro.cimcite 
cause of the  plaint i f f ' s  i n j u r y .  

"The defendant makes the further allegation and contention that  if 
the jury should find that  the defendant was negligent in one or more, or 
all of the particulars alleged by the plaintiff, and if the jury should 
further find that  the negligence of the truck driver did not intervene and 
become a new and independent efficient and wrongful cause of the plain- 
tiff's injuries, that  the plaintiff himself was guilty of contributory negli- 
gence; that  he himself failed to exercise proper care, and was proceeding 
over and upon a highway a t  that  time and place in such a manner as to 
constitute the operation of his car and his conduct with respect thereto, 
a negligent operation and contributing factor to the injuries which he 
sustained a t  that  time and place, and that  because of the contributing 
negligence of the plaintiff he is barred from recovery in this action. 

('Now, upon these allegations and upon the evidence offered in this 
case, both by the plaintiff and the defendant, and upon the contentions of 
the respective parties based upon the allegations and evidence there arise 
certain questions or issues for you gentlemen to answer. The first one 
of these questions or issues is : Was the plaintiff injured and damaged by 
the negligence of the defendant as alleged in the complaint? 

" T h e  b ~ t r d e n  of t h a t  issue i s  u p o n  the  p l a i n f i f ,  to satisfy you upon 
the evidence, by its greater weight, that  his allegations are true and 
correct. 

"lYegligence is the  failure f o  per form some d u t y  imposed b y  ? a l l .  It 
is doing other than, or failing to do, in a given situation, what a reason- 
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ably prudent person would have done under the same or similar circum- 
stances when charged with a like duty. I t  is sometimes defined as a 
want of proper care, proper care being that  degree of care which a 
reasonably prudent person would use under the fricts and circumstances 
and surroundings and when charged with a like duty. And in giren 
case in determining whether proper care has been used by the person 
sought to be charged with negligence, reference must be had to the facts 
and circumstances of the person so charged, and by the circumstances 
surrounding him and the parties a t  the time, ant3 his conduct must be 
judged by the influence which those facts and surroundings would have 
had upon a person of ordinary prudence in shaping his conduct under 
similar circumstances, and when charged with a like duty, or similar 
duty. 

"But every negligent act does not involve liabiiity upon a defendant. 
The mere fact that  there has been an  accident upon the highway, whether 
a collision between two motor vehicles, or between a motor vehicle and a 
horse drawn vehicle, or between a motor vehicle and a railroad locomo- 
tive train inflicting injuries or even producing death, does not neces- 
sarily involve liability upon any one. I n  order to  jTx a de fendan t  charged 
w i t h  negligence it i s  i n c u m b e n t  u p o n  the  plaintiff t o  establish b y  f h e  
greater iceight of the  euidence actionable negligence. A n d  in order to  
~ s t n b l i s h  actionable negligence, in order to  m a k e  i t  a case of actionable 
negligence i t  is incuwlbent u p o n  t h e  plaintiff t o  establish b y  the  greater 
weight  o f  the  evidence: ( f i r s t )  that  there has been a failure on the part  
of the defendant to exercise proper care, proper care being that  degree 
of care which a reasonably prudent person would have used under the 
same or similar circumstances when charged v-ith a like duty, and 
( second)  that  the failure of the defendant to exwcise proper care was 
the proximate cause of the plaintiff's injury, the cause which produced 
the injurious results in continuous sequence, and without which the 
injuries would not have been inflicted or sustained, and one from which 
any person of ordinary care could reasonably have foreseen that  such 
injuries would have resulted, or a t  least that  results of an injurious 
character would flow from the negligent acts of the defendant." (Italics 
mine.) 

There could not be a clearer charge on actionable negligence than the 
above. "The plaintiff has offered evidence which he contends tends to 
support that  issue, and to establish his contentior that he was damaged 
as to his property, and injured as to his person b,v the negligence of the 
defendant in several particulars." 

Then the court below gives the evidence of plaintiff in detail, in some 
six pages. I t  places the burden of proof correctly on plaintiff on this 
issue, defines negligence, actionable negligence ant3 proximate cause and 
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sets for th :  "The plaintiff contends that  if the negligence of the truck 
driver and the resulting injury were reasonably foreseeable by the plain- 
tiff in the exercise of ordinary care, then the negligence of a truck driver, 
if the truck driver were negligent, in the opinion of the jury, and in the 
conclusion of the jury, would not be a new and independent and efficient 
proximate cause, so as to isolate or insulate the negligence of the plaintiff, 
and to save the defendant from liability for the injuries sustained by the 
plaintiff as a proximate result of the defendant's original negligence, and 
that, therefore, the jury should answer the first issue Yes. 

"Now, gentIemen, involved in that  first issue, of course, is the consid- 
eration of the question of whether the plaintiff was negligent or not. 
Even if the jury should find that  an  accident occurred there, even if the 
jury should find that  an accident occurred as the proximate result of the 
defendant's negligence, as alleged, there is the further question involved 
of whether or not the plaintiff was injured. The burden as to the whole 
issue, every phase of it, every aspect of it, every consideration to be 
determined in that  issue, the burden is upon the plaintiff, as to every 
aspect of it, the burden rests upon the plaintiff to satisfy you upon the 
evidence and by its greater weight." 

On the part of defendant, the charge goes on :  "Now, the defendant, 
Gentlemen, contends that  you ought not to answer the issue Yes, and 
that  you ought not to find upon the evidence in this case that  the defend- 
ant  was in any wise, or in any degree, negligent. 

"The Court calls your attention to the fact that  the plaintiff in this 
action is an  individual, a citizen of Johnston County, and that  the 
defendant in this case apparently is a corporation, and a non-resident of 
this State. Of course, Gentlemen, the Court has a right to assume, and 
does assume, that  you will not let a consideration of that  sort enter into 
your deliberations and affect them in  the slightest degree. That  would 
be a subversion of the very foundation of the principles of justice itself 
if a jury were to consider one moment a question of that  sort for the 
purpose of arriving a t  the truth involved in the controversy in this action, 
this controversy, and to influence or color or affect i n  any manner to any 
extent the same sort of fa i r  and impartial consideration that  a resident 
of Johnston County. 

"The law contemplates that  jurors are too honest and too honorable, 
and have too much reverence and veneration for justice in the adminis- 
tration of the law to be influenced by a consideration of that  kind. T ry  
the case, Gentlemen, upon the evidence and the law, fairly and impar- 
tially and reach a conclusion which an  honest and faithful analysis, after 
weighing all of the evidence, convinces you is the correct conclusion. 

'(The defendant has offered evidence which it contends should satisfy 
you, not by the greater weight of the evidence, because the burden is not 
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lipon the defendant-that the defendant at all time. exercised proper care 
in thr  constrnction of the strip of pavement extending from Smithfield to 
Selnia. antl that npon the beginning of the construction a t  the initial 
point, that is hoth at the starting point in Srnithfield antl a t  the starting 
point in Se ln~a ,  it placed warning signs antl illuntinatt4 t l~osr signs by 
flare lipht%-I don't remember the tecahniral name, I belieye they were 
called flanlhos. -\ nnn~her  of witnesses, Gentlemc>n, harc  testified that  
those w a r n i ~ ~ g  iigns were ~ ) l ac td  there. deserihing them in detail, my 
own rec~ollrctions of the. eridence being that  thosla warning signs mere 
from four to six feet tall, several feet wide, yellow backgronnd with 
black letters, and that  a t  night they w r e  lighted hv flares. . . . 

"The defendant has offercd rvidence which it contends tends to show 
that the defendant was not negligent either in a r y  of the several par- 
ticulars alleged in the complaint, or otherwise, and that  if the plaintiff 
 did snstain 1)ainful and serious, or wen  permanent injuries on that  
occaqion that the defendant was not in anywise responsible therefor or 
chargvahle thercvith;  that t l i ~  plaintiff's injuries mere either caused 
solely by thv ~wgligenc*c of thr  trnck drirer  or by the joint negligence of 
the trnck driver nntl the plaintiff I~iniself. 

"The defendant contenrls that it has offered rvitlenre tending to show 
that the t r w k  tiriver a t  the t im.  and place was violating the lams of 
Sort11 Carolina. in that he \\.a< operating his trnck in riolation of a 
statute c ~ ~ a c t r t l  bv thc G e n ~ r a l  . \ s s e n ~ b l ~  of thi:, Statc intended and 
designed to pronl;te, protect antl preserr;! life, lirrtb and property upon 
the streets and highways of this State. The law does make i t  the dnty. 
mandatory upon him and every other person in the operation of a motor 
vehicle at any time a t  any p lwe at night to so operate it and to operate 
it at such speed that it can be stopped, brought to a dead stop within the. 
radins of it., lights. I n  n  r ~ c e n t  discussion of t k ~  drtt?y r m t i n q  ~ c p o n  ct 
d r i 7 ~ ~ r  of 11 m o t o r  v c h i c l ~  the  C o u r t  hns  t h i s  t o  sa?y: 

'' (Tlw general rille under such circumstances is thus statcd in IIltddy 
on ,iutomohiles: Tt was n~g l igen t  for the driver of the automobile to 
l)roprl it  in a dark place in which h r  had to rely on the light.: of hi.: 
machine at a rate faster than enabled him to stop to avoid any obstrnc- 
tion within thr  radius of his lights, or within the distance which hi. 
lights would disclose the existcwce of an obstruction. I f  the lights of 
the antomohilc wonld disclose an oh+truction only ],en pards away it was 
the t l i ~ t , ~  of the driver to so regulate the speed of his machinc that  he 
ronld nt all times avoid an obstruction within that distance. I f  the 
lights of hiq machine would disclow objects further away than ten yards. 
ant1 the d r i w r  failed to see the object in time, thr.1 he would he conclu- 
sively I)rcsiimed to he guilty of nrgligence, hecanse it was his duty to see 
what he coiild harc  seen.' 
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"And further in that  connection: ' I t  is not enough that  the driver of 
an  automobile be able to begin to stop within the range of his lights, or 
that he exercise due diligence after seeing an obstruction upon the high- 
way. H e  should have so driven that  he could and would discover it antl 
be able to perform the manual acts necessary to stop and bring his auto- 
mobile to a complete stop within the range of his lights. When blinded 
by the lights of an  oncoming car so that  he could not see the requireti 
distance ahead, i t  was the duty of the driver within such distance from 
the point of blinding to bring his automobile to such control that  he 
could stop immediately, and if he could not then see, he should hare  
stopped. I n  failing to so drive he mas guilty of negligence which 
patently caused, or contributed to the collision with the defendant's 
truck.' 

"Now, Gentlemen, the defendant in this case has offered evidence 
which i t  contends has to do in its application of that  principle of law;  
that  the evidence in this case tends to show that notwithstanding that  
the road was illuminated and barriers located by the defendant so as to 
warn and caution travelers over that road and to protect and secure them 
against them, that the operator of the truck which was approaching the 
plaintiff's car on the occasion was negligent for the reason that he was 
operating his car a t  a speed too fast for him to do the manual acts neces- 
sary to stop it, and to stop i t  before running into that  dir t  section, and 
before he found it necessary in a sudden emergency, and having breached 
that  duty to so do, and having failed to do so, because he had breached 
his duty in the operation of his car pulling his truck directly across the 
road in front of the plaintiff, jeopardizing the plaintiff in that  manner. 
The defendant contends that  the jury ought not to have any trouble in 
reaching the conclusion that  was not only a cause, but the sole cause of 
the injury to the plaintiff antl the damage to his car, and that was a 
negligent act on the part  of the driver of the truck which the defendant 
could not reasonably anticipate, and that  the law does not require, or 
the rule of common sense does not require a person to assume that  
another person using a highway is going to recklessly and heedlesslp 
violate the law of the land, and that  he is going to operate his car at a 
careless and reckless rate of speed, or in a manner characterized by want 
of circumspection or lack of due regard for the rights and safety of 
others. 

"The defendant therefore contends that the other principle of law 
which the court read to you a few minutes ago, or cited and discussed 
with yon a few minutes ago extensively as to a new and  independen f  and 
e f ic ient  and w r o n q f d  n ~ g l i g e n c e  b y  a  t h i r d  par t y  app l i e s  f o  the facts in 
th i s  c a w  ns disclosrtl b y  fthe e d e n c e ,  and all of the evidence, and the 
defendant contends particularly from the evidence offered by the defend- 
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ant, that  here was a new, and independent factor ant1 elenlent of negli- 
gence intervening and constituting itself the sole efficient proximate 
cause of the injuries and damage to the plaintiff and his property, and 
that  thereby, and therefore, even if the jury should find that  the defend- 
ant had been negligent in any particular that  t he  new intervrning negli-  
gence isolated and insulated the  defendant 's  negligence b y  becorning (I 

new a n d  indepenclmf  m u s e ,  efficient cause u n d ,  therefore ,  nnd thereby 
the  solr p~ox iwrr te  crrtrsc of the  in jur ie s  to  !he  plaintif f .  

"The defendant contends that  the jury ought to be satisfied upon the 
evidence in this case that  even if there were no lights, and even if there 
was no harricade a t  that point, if there were present any circumstances 
such as alleged and testified to and contended by the plaintiff, to-wit: u 
broken place in the pavement of 100 feet that  the dir t  in that place was 
of such character and nature and resembled it so closely that it har- 
monized and resembled the color of the pavement; 'hat it  was the duty of 
the driver of that  truck when he could not see that  pavement clearly and 
understandingly, to modify and slacken the speed with which he was 
operating that truck, and if necessary, actually to stop i t  before proceed- 
ing in that  broken place, and that his failure to do so was negligence, and 
that  that  negligence on the par t  of the truck driver, under the principle 
of law of a new and independent factor, became the sole proximate cause 
of the plaintiff's injuries, and that  the jury should answer the issue No. 

"The defendant makcs the further contention that  if you should not 
accept the defendant's theory and contention in  this case, and if you 
should reach the conclusion that  the defendant w#2s negligent in one or 
more of the particulars alleged, that  you should also reach the conclusion 
that the driver of the truck was likewise negligent, and that  upon that  
aspect of it, the negligence of the defendant and the negligence of the 
truck driver each became a proximate cause of the in jury  sustainecl by 
a plaintiff. 

"The defendant makcs the further contention that  you should find 
that while there may be more than one proximate cause, that  in this case 
you ought to find that  the negligence of the truck driver was the sole 
proximate cause, and therefore, that  the first issue should be answered 
No, for the reason that  if the truck driver's negligence intervened after 
the defendant's negligence started, and if i t  occurred prior to the injury 
and continued up until the time of the injury, then the negligence of 
the defendant in the first instance has not the effect of rendering the 
defendant liable to the ~daintiff  in this case. So that, Gentlemen. ulti- 
mately it becomes a question of fact for you. 

"The Cour t  has  stated t o  y o l ~  and hns  defined fw you as  cbearl!j a s  it 
c o d d ,  the  principles of 1 ~ 1 ~ 1  applicable to  these controverted qztesfions. 
I'otr are  f o  bear  t h e m  i n  m i n d  and  nppl?y t h e m  to  the  facts and  the  evi- 
dcnce in  f h i s  case." (Ttalics mine.) 
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The court below gave defendant's contentions, in some four pages, and 
charged : '(There is just one more statement with respect to contributory 
negligence that I desire to call to your attention, and that  is that  there 
is no dift'erence, no substantial difference, between negligence and con- 
tributory negligence, only negligence on the part  of the plaintiff is called 
contributory negligence. I f  the defendant has satisfied you upon the 
evidence, and by its greater weight, that  the plaintiff did by his own 
neglige~~ce, contribute to his illjuries then you would answer the second 
issue Yes. I f  the defendant has failed to so satisfy you, you would 
answer it So." 

The only t~rseption, of five lines, made by defendant, is as follows: 
"Thr ('ourt stated to yon, and has defined for you as clearly as it could, 
the principlrs of law applicable to these controverted questions. You 
are to bear them in mind and apply them to the facts and the evidence 
in this case." 

The court belon. did what it said it had done: I t  declared and ex- 
plained the law as to negligence, contributory negligence, concurring 
negligence, intervening or insulating negligence, and that  relating to 
sudden emergencies applicable to the controverted questions of fact. For  
more detail on this aspect defendant shonld hare  requested a prayer for 
instruction. 

Thc main opinion incorrectly states that the court failed to apply the 
law to the c\-idcnce in the case. On the contrary, the record c l e a r l ~  
~ 1 1 0 ~ s  that the court not only stated the rules of lam correctly and fully, 
but apl)lird thcse rules in detail to the evidence offered by each party. 
A\ reading of the full and careful charge will show that  i n  stating thr  
c l~ fcnr lnn j ' s  ron t rn f ions  f h e  court espressl?, related the  dcfenrlnnt's eri-  
denre lo the  r711cs of l a w  onnotrnced and that a s imi lar  course was fol- 
lolrctl in stating the plaintiff's contentions. 

Thr  main opinion inlpinges the court's instructions to the jury "to 
apply the law to the evidence," and is a novel criticism on this record. 
T F - ~ <  the dnty of the jury to do just this very thing under our jury 
s p t m ~ ;  and I believe it can be trnthfully said that this type of instruc- 
tion iq given the jury by the presiding judge in three-fourths of the cases 
that ; I I T  tried in Korth Carolina. I t  is ~ w l l  settled that, if the defendant 
d~s i r ed  more explicit  instruction^ 011 any particular point, it  was its dnty 
to a+k for thc same at the trial. I n  T P  W i l l  of R e n l ~ ,  202 X. C., 618;  
T,i,qhlnc~r 1 % .  R n l r i q h .  206 N. C'., 496;  Sherri l l  v. IIooil, C o m r .  of R a n k s .  
208 S.  C.. 472;  Il'ilson I ? .  C1nsun1f,y Po.,  210 S. c., 5 1 5 ;  F(l1ls t ~ .  X o o r c ,  
210 N .  C.. 839. 

The tlcfmdant ditl not make such reauest; and not even in it?: hrisf 
has it pointrd out to the Supreme Co i~r t  in what particular the trial 
vouct failed to properly state the defendant's contentions or failed to 
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apply the defendant's evidence ( a s  well as the plaintiff's) to the rules of 
law announced by the court. 

I n  other words, the defendant's position is what has been so frequently 
designated by this Court as "a broadside exception" to the charge, which 
is uniformly held to be insufficient. ,4rnold v. Trust  Co., 218 N .  C., 433. 

The truck driver's actions result from an  emergency created by the 
defendant's negligence. Under such circumstances the defendant is re- 
sponsible for the results of this emergency conduct. Norris v. R. R., 
152 N .  C., 505; Parker v. R. R., 181 N. C., 95: Odom v. R. R., 193 
N. C., 442; Nash v. R. R., 202 N. C., 30. 

Leaving out of account the theory of "outrunnmg his lights," which 
the court below charged correctly, the defendant failed to show any 
insulating negligence. On the contrary, the urtdenied facts disclose 
affirmatively that, a t  the exact point where the truck driver could first 
see the obstruction, he turned to the left in a n  effort to avoid the same. 
The defendant has not and cannot point out any negligence in this con- 
duct of the truck driver. I t  is not sufficient for  the defendant to specu- 
late as to what might hare  been the condition of the truck or the truck 
driver, when the evidence discloses conduct that  wm entirely reasonable. 

I see no more merit in the defendant's contenticm that  an  accident of 
this kind could not have been foreseen by the defendant. I n  this connec- 
tion it is well settled that  i t  is not necessary to foresee the exact occur- 
rence, but only to foresee that  some injury of the same character would 
result. Drum v. Miller, 135 K. C., 204; Hudson v. R. R., 142 N. C., 
199; Hall v. Rinehart, 192 N. C., 706; Speas v. Greensboro, 204 N. C., 
239. 

I n  Bunk v.  Yelverton, 185 N .  C., 314 (320),  Adams, J., for the 
Court, said : "Exceptions were entered on the ground that  the court did 
not explain to  the jury the legal principles and present the contentions 
involved in the case as required by see. 564 of the Consolidated Statutes. 
His  Honor instructed the jury generally on the esi;ential features of the 
case and if under these circumstancw the plaintiff desired that  any 
particular phase of the testimony or contentions be presented or more 
Sully explained i t  should hare  submitted special prayers for instructions 
to such effect. S. v. Merrick, 171 N .  C., 795; S. 11 .  Thomas. 184 N. C., 
759; ,/arrett 11. Trunk Co., 144 I%. C . ,  301; Butler 1%. Mfg. Co., 182 
N .  C., 552." 

The evidence in the instant case shows that a person traveling along 
the highway with lights could not see the excavaticn until he was "right 
on it." The evidence also discloses that  there was nothing to put the 
approaching vehicle on notice that  there was or was likely to be any such 
excavation. The open space '(blended with" the road; and to a driver 
of a vehicle i t  appeared like one continuoiis stretch of pavement until it  
was "too late to stop." 
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I see no prejudicial or reversible error. 
I n  5 C. J. Secundum, "Appeal and Error," p. 1331, part  sec. 1848, 

the following well-settled principle is stated : "The judgment of the lower 
court will be affirmed where there is no error, or where the record as it 
stands, does not clearly and affirmatively show error of any kind. Like- 
wise the judgment will be affirmed where the record does not clearly and 
a$rnzcl t ir~~/y  s h o u ~  reversible. mrrtevinl, s ~ i b s t n n f i n l .  or 1wejr1dicinl error." 
(Italicas mine.) 

I n  I n  re Boss ,  182 N .  C., 477 (478), we find: "In fact, i t  is now the 
settled rnle of appellate courts that  verdicts and judgments will not be 
set aside for harmless error, or for  mere error and no more. To accom- 
plish this result, it must be made to appear not only that  the ruling com- 
plained of was erroneous, but that  i t  was material and prejudicial, 
amounting to a denial of some substantial right. Our  system of appeals, 
providing for a review of the trial court on questions of law, is founded 
upon sound ~ n b l i c  policy, and appellate courts will not encourage litiga- 
tion by reversing judgments for slight error, or for stated objections. 
v7hic.h could not have prejudiced the rights of appellant in any material 
way. Burr i s  2'. LifnX.er, 181 K. C., 376; I n  re Edens' Will, n n f e ,  395, and 
cases thcrc cited. *\gain, error will not be presumed; it must be affirma- 
tively established. The appellant is reqnired to show error, and he must 
make it appear plainly, as the presumption is against him. In re Smith'a 
W i l l ,  16.3 S. C., 464; Lumber  Co.  v. R v h m n n n ,  160 S. C., 385; Albertson 
7'. I/Ierr?y, 108 N. C., 75. See, also, 1 Michie Digest. G95, and cases there 
cited under title 'Burden of Showing Error.' " 

Vnrser ,  .T., in P e r y  v. S u r e t y  Co., 190 N. C., 284 (292), says: "We 
do not presume prejudicial error and the burden is upon the appellant to 
show, not only error, but that  i t  is prejudicial. The judgment will be 
affirmed if, upon the entire record, no substantial right to the appellant 
has been denied, and even if irregular, when the correct result has been 
arcomplishc~d. The appellant is not, upon any view of the record, entitled 
to recover," citing a wealth of authorities. 

Sthoncd.. .7., in P117ver i z~r  ( '0 .  I ? .  . J ~ n n i ) i q s ,  208 X. C"., 23-4 (235) .  
says: ('We have examined with care the many objections to  the charge 
of the court, but upon reading the charge as a whole we are left with the 
impression that it was complete and fa i r  to the defendant, and in accord 
with the theory upon which the case was tried. I t  is said in  M u r p h y  
I* .  Coach ( '0.. 200 X. C., 92, ' In  a long charge, we do not think technical 
matters contended as errors, fished out of the charge, can be held as 
revrrsible or prejudicial error, when on the whole the c h a ~ p  is co~rect . '  
r\nd it is further said in L e g g e t t  11. 72. R., 173 N. C., 698, 'The chargc 
to a jury must he considered as a whole in the same ronnrrted way ill 
whirh it was given, and upon the prewmption that the jury did not 
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overlook any portion of it. I f ,  when so construe'l, i t  presents the law 
fairly and correctly, i t  will afford no ground for reversing the judgment, 
though some of the expressions, when standing aloqe, might be regarded 
3s erroneous.' " 

I n  R. R. v. Thrower ,  217 N .  C., 77 (82), we find: "Devin,  J., in 
Collins v. L a m b ,  215 N .  C., 719 (720),  for the Court says: '"Verdicts 
and judgments are not to be set aside for harmless error, for mere error 
and no more. To accomplish this result, i t  must t e  made to appear not 
only that the ruling complained of is erroneous, but also that i t  is mate- 
rial and prejudicial, amounting to a denial of some substantial right." 
Wilson v. Lumber  Co., 186 N. C., 56 (citing many authorities.)' " 

I n  Moss v. Brown,  199 K. C., 189 (192), i t  is written: " ' In  B a n k  
11. Rochamora, 193 N .  C., a t  p. 8, quoting numerous authorities, the law 
is thus stated: "Where the instruction is proper so far  as it goes, a party 
desiring a more specific instruction must request it." This applies to 
subordinate elaboration, but not substantive, material and essential fea- 
tures of the charge. C. S., 564.' McCall '. Lumber  Co., 196 N. C., at 
11. 602." 

N. C. Code, 1936 (Michie), sec. 565, is as follov~s: "Counsel praying 
of the judge instructions to the jury, must put their requests in writing 
entitled of the cause, and sign them; otherwise the judge may disregard 
them. They must be filed with the clerk as a part of the record." This 
section has continuously followed C. S., 564, from ancient times, show- 
ing the two should be continued together. These subordinate features of 
the controversy must be requested in prayer for instructions in apt time. 
Hauser v. Furniture Co. ( H o k e ,  ,J . ) ,  174 S. C., 463 (466) ; M u r p h y  
I * .  Lumber  Co., 186 N .  C., 746 (748-9) ; Dulin 7.. li'enderson-Gilmer Co., 
192 N .  C., 638 (641) ; Insurance Co. v. Edgerton,  206 Tu'. C., 402 (411) ; 
School DGtrict v. Alamance C o u n t y ,  211 N .  C., 213 (226). 

N. C. Const., Art. I, sec. 19, reads: "In all coiltrorersies at law re- 
specting property, the ancient mode of trial by jury is one of the best 
securities of the rights of the people, and ought to remain sacred and 
inviolable." Article I, see. 35: "All courts shall be open; and every 
person for an injury done him in his lands, goods, person, or reputation, 
shall have remedy by due course of law, and r igh f  nnrl justice adminis- 
fered without  sale, denial, or delay." (Italics mine ) 

I n  S. v. Hedgecock, 185 N .  C., 714 (720), we find: "Chief Justice 
R u f i n ,  in S. v. Moses, 13 N .  C., a t  p. 463, as far  back as 1830, in refer- 
ence to the Act of 1811, ch. 809 (now C. S., 46:!3), said that it was 
'enacted that in all criminal prosecutions in the Superior Court it shall 
be sufficient that the indictment contain the charge in a plain, intelligible, 
and explicit manner; and no judgment shall be arrcxsted for or by reason 
of any informality or refinement, when there appelrs to be sufficient in 
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the face of the indictment to induce the court to poceed to judgment.' 
And he added these memorable words, which express the best judicial 
thought of his day, and which since has obtained everywhere: 'This law - 
was certainly designed to uphold the execution of public justice, by free- 
ing the courts from those fetters of form, technicality, and refinement 
which do not concern the substance of the charge, and the proof to 
support it. Many of the sages of the law had before called nice objec- 
tions of this sort a disease of the law, and reproach to the bench, and 
lamented that  they were bound down to strict and precise precedents, 
neither more brief, plain, nor perspicuous than that  which they were 
constrained to reject. I n  all indictments, especially in those for felonies, 
exceptions extremely refined, and often going to form only, have been, 
though reluctantly, entertained. We think the Legislature meant to 
disallow the whole of them, and only require the substance, that  is, a 
direct averment of those facts and circumstances which constitute the 
crime, to be set forth.' " 8. I > .  Swifzer, 187 K. C., 88 (96) .  

The modern concention of "Law and Justice" is that  cases should be 
decided on their merit and if on the whole charge there is no prejudicial 
or reversible error, thr' verdict and judgment thereon should not be dis- 
turbed. Technicalities, refinements and attenuated and cloistered reason- 
ing should be relegated to the dark ages of the law. I n  seeking for jus- 
tice. errors that are not material should not be fished out of a record to 
grant  a new trial, subjecting litigants to be harassed by a series of trials 
and often destroying their rights on technical grounds-in this way they 
are sometimes unable to bear up  under the law's delay. The law re- 
quires juries to be "men of good moral character and sufficient intelli- 
gence." X. C. Code, supra, sec. 2312. Then, again, we have splendid, 
capable and conscientious Superior Court judges. I n  a trial they, as it 
were, shoot on the wing, we on the ground; therefore, where on the whole 
charge no material aspect is overlooked, we should not hunt for imina- 
terial and nonprejudicial error. 

C. S., 564, is hoary with a g e - d e a d  in the Federal Courts and dis- 
carded in most of the states, and a crippled germ in others. To cling 
to it, where there is no prejudicial or reversible error, is to shackle a 
court to a "living death," denying justice on the merits of a case, when 
the whole record shows no prejudicial or reversible error. 

An  orderly procedure, and the statute, supra, in regard to prayer for 
instructions intended that  litigants before the charge of the court should 
hand up prayers for instruction covering the incidental and subordinate 
features of the controversy. The court below could then charge the law 
applicable to the facts and the disputed attitudes of the case could be 
considered. To sit in silence and then on appeal fish out of the charge 
matters that perhaps had not affected the verdict and pick u p  C. S., 
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564, should not be permitted by this Cour t  unless some serious, prejudi-  
cial, and rewr i ib le  e r ror  had been made going to the  very hear t  of the 
controversy. 

T h e  late  l a~nent r t l  . I ~ r a t i c ~  Bror/cl(x, i n  H o r n ( >  Corp. c. ( ' r e e d ,  205 
S. P., 55 (63-4), \ \ ro te :  " I n  caseq of this type the eye of the law sinks 
deep into the situation and  dealing\ betneen the parties to  d iworer  t h r  
Ilrart of the transnction. T h e  lav  m o w s  along s traight  lines to  awxrtnin, 
ostahliih nntl enforce funtlamcntal justirc between inen ant1 tlocs not 
dissipate its energies i n  fencing with legal fictions, boxing with legal 
.hadow,  and n restling with legal puppc.tq." 

SEAWI.:LI., J. ,  concurring i n  dissenting opinicii : M y  conception of 
the p r o p w  fimctions and  limitatiolis of the s tatute  Ira& me to disscnt 
f rom the major i ty  opinion. 1 ~visl i  to make it  clear tha t  I make no 
uss:~ult 011 the law or the du ty  of the  (lourt to  enforce i t ,  R u t  1 an1 im- 
1)ressrd with the danger  to  t h e  adrni l~is trat ion of justice involvctl i n  
cwat ing  stundartls not within the reasonable twntcmplation of the s tatute ,  
which affevt the rharacter  nntl ampli tut l (~ of instructions to thc  jury. 

I am of the opinion tha t  t h r  charge reveals nrl pre.judicial r r ror .  

2. Corporations # 1.5--Contract held not method adopted by cwrporation t o  
pu~rl~ i t sr  i t 4  own stock. 
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note. Thereafter the treasurer of the corporation wrote the payee recit- 
ing the conditions of the note but reciting the condition for the release of 
the collateral a s  being that it  should be released and turned over to the 
corporation rather than to its president. Held:  The letter formed no part 
of the contract, and there being no evidence that  any of the capital stock 
was released to the corporation, the payee may not successfully contend 
that the contract was a method adopted by the corporation for the pur- 
chase of its own stock a s  authorized by its charter. 

3. Corporations I M u a r a n t y  of payment of its president's note solely as 
accommodation to its president held beyond scope of express powers. 

The express power granted defendant corporation in its charter to 
undertake the liabilities of any firm or corporation, refers to the power 
granted to acquire the good will, rights, property and assets of any firm 
or corporation, and does not authorize the corporation to guarantee pay- 
ment of a note executed by a third person solely for the accommodation 
of such third person, nor does such guaranty come within the express 
power conferred by the charter to raise money for the purpose of the 
corporation, and its act in guaranteeing payment of the note of its presi- 
dent solely for his accommodation is not within the express powers of 
the corporation. 

4. Corporations § 17- 

A corporation is a creature of the State and has only the powers specifi- 
cally granted i t  in its charter and such other powers as  are  fairly and 
reasonably to be implied from the express powers granted. 

5. Corporations 19- 

The implied powers of a corporation are  merely those necessarily in- 
ferred for the accomplishment of the express powers granted, and implied 
powers can never enlarge the express powers and thereby authorize the 
corporation to engage in activities collateral to the purposes of its incorpo- 
ration. 

6. Sam- 

A corporation does not have the implied power to guarantee payment 
of a note executed by its president solely for the accommodation of its 
president. 

7. Corporations 21- 

The doctrine that a corporation is estopped to plead that a certain act 
is ultra vil-es applies when the corporation has accepted the benefits of 
the transaction in question, and does not apply when the ultra vires act 
is solely for the accommodation of its president or other third person and 
no consideration or benefit is received by the corporation. 

8. Corporations § 34- 

The payee of a note executed by the president of a corporation, the 
corporation not being a party to the note, is  not entitled to the allowance 
of her claim against the receiver of the corporation based upon the action 
of the corporation in guaranteeing the payment of the note for the sole 
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;~c.cornn~otl:~tio~~ of thtb president. since the act of the corporation in gnarali- 
ttviug p : ~ y n ~ c ~ ~ ~ t  of the note is ontsitle tlir scope of its express and implied 
powtlrs itlld is 1 ~ 1 t t v  vir( '8.  

APPEAL by Mrs. Laura  H. Harvey, executrix, claimant, from il'horr~p- 
son, J., a t  September Term, 1940, of CRAVEN. Affirmed. 

Civil action instituted by W. T. Brinson in behalf of hiinself and all 
the stockholders and creditors of The Xi11 Supply Company against 
The  Mill Supply Company, alleging insolvency and seeking the appoint- 
rnent of a receiver and the liquidation of the corporation. 

When the original action came on to be heard on the motion for the 
appointment of a receiver, E. F. Smallwood was appointed receiver and 
placed in  charge of the assets of the defendant corporation to the end 
that  the corporation might be liquidated and the assets applied to the 
payment of creditors. 

The claimant, Laura  H. Harvey, c~secutrix of the last will and testa- 
ment of Harr ie t  L. Hyman, filed claim with the receiver in the amount 
of $2,318.97, representing the balance due on a note in the sum of 
$5,000.00, executed by Albert F. Pattei*son, who was a t  the tirne of the 
execution thereof president of the tlefrndant cc~inpany. The facts in 
respect thereto are as follows: 

On  14  March, 1931, Albert F. Patterson borrowed f r o n ~  Harriet  L. 
Hyman the sum of $5,000.00, evidenced hy his note which, under the 
terms thereof, was ~ a y a b l e  in stipulated monthly installments. Fif ty 
shares of the capital stock of The Nil1 Supply ('ompany was depositotl 
with the payee as collateral security and the notc contained the stipula- 
tion "that upon payment of the sum of $1,000 on the principal of this 
note that  $1,000 of the par value of said stock sllall be released to tlic 
maker of this note and upon payment of each subsequent $1,000 a like 
amount of collateral shall be released to the make .. 

''The payment of this note is guaranteed by The Mill Supply Company 
in accordance with a separate contract of g n a r a n t , ~  of even date herewith 
csrcuted by The Mill Supply Company." 

On 2 L4pril, 1931, .\. F. Patterson, prrsitlrnt, and the secrctary of the, 

defendant corporation, csecuted, in the name of tlle corporation, a ron- 
tract of guaranty of said note, which contract of guaranty was esecuted 
11urs11ant to a resolution duly adopted by the. evecutire committee, 14 
March, 1931. This contract contains a similar stipulation to the effect 
that upon the payment of one thousand dollars u ron  the principal of the 
iiotr, one thousand dollars par value of the stock deposited as collntcral 
is to be released to .\. F. I'atterwn, the maker.. 
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The executive committee in adopting the resolution authorizing the 
execution of the contract of guaranty acted by virtue of a resolution of 
the board of directors vesting it, during the interim between meetings 
of the board, "with the same power and authority as is vested in the 
Board of Directors and by any act of said committee taken between the 
meetings of the Board of Directors shall be as equally binding on the 
company as though said action had been taken by the Board of Directors." 

The receiver denied the claim and the claimant appealed to the Supe- 
rior Court. Upon hearing in the Superior Court the judge found the 
facts and concluded that  the contract of guaranty was ultra vires. I t  
thereupon adjudged that  the claimant recover nothing of the receiver. 
The claimant excepted and appealed. 

R. A.  S u n n  for Lauru H. Haruey, executrix, claimant, appellunt. 
R. E .  W'hifehurst for receiuer, appellee. 

BARNHILL, J. Was the act of the officers of the defendant corpora- 
tion, i n  authorizing and executing the contract of guaranty, ultra vires 
as contended by the receiver? The court below so concluded. I n  this 
conclusion we concur. 

Fo r  a contract executed by the officer of a corporation to be binding 
on the corporation i t  must appear that  (1) i t  was incidental to the b u ~ i -  
ness of the corporation; or (2)  it was expressly authorized; and ( 3 )  it 
was properly executed. 

The charter of the defendant corporation vests i t  with general author- 
i ty  to acquire, own, mortgage, sell and otherwise deal in real estate, 
chattels and chattels real without limit as to amount;  to deal in mort- 
gages, notes, shares of capital stock and other securities; to acquire the 
good will, rights, property and assets of all kinds and to undertake the 
whole or any part of the liabilities of any person, firm, association or 
corporation, and to pay for the same in cash, stock, bonds, debentures, 
notes or other securities of this corporation, or otherwise; to purchase or 
acquire its own capital stock from time to time to such an  extent and in 
such manner and upon such terms as its board of directors shall deter- 
mine;  to borrow or raise money for any purpose of its incorporation, 
and to issue its bonds, notes or other obligations for money so borrowed, 
or in payment of or in exchange for, any real or personal property or 
rights of franchises acquired or other value received by the corporation 
and to secure such obligations by pledge or mortgage; and '(to do all and 
evcrgthing necessary, suitable, convenient or proper for the accomplish- 
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ment of any of the purposes, or the attainment of any one or more of the 
objects herein enumerated, or incident to the power herein named, or 
which shall a t  any time appear conducive or expedient for the protection 
or benefit of the corporation, either as holders of or  interest in, any 
property, or  otherwise; with all the powers now or hereafter conferred 
by the laws of North Carolina upon corporations." There are other 
powers granted which are in nowise pertinent to the question here 
presented. 

The powers thus granted do not expressly authorize the corporation to 
issue accommodation paper or to guarantee the obligations of a third 
party. 

I t  is t rue tha t  in a letter addressed to the payee of the note the treas- 
urer of the defendant corporation recited the conditions of the note, 
including the provision in respect to the surrender of the collateral, and 
says in  the letter that  such stock "shall be released and turned over to 
The Mill Supply Company, free and discharged of the lien of said note." 
Bu t  this letter was merely one of transmittal. It constitutes no part of 
the contract. The guaranty enclosed, as well as the note, which together 
form the contract, provides that  such stock, on compliance with the con- 
dition, is to be surrendered to the maker A. F. Patterson. Furthermore, 
there is no evidence tending to show that  any of the stock was ever 
delivered to the corporation. Hence, the contract was not a method 
adopted for the purchase by the defendant of its own stock as authorized 
by its charter. Claimant's contention in that  respect cannot be sustained. 

The provision in the charter authorizing the col-poration "to undertake 
the whole or any part  of the liabilities of any person, firm, association 
or corporation and to pay for the same in cash, stock, bond?, debentures, 
notes or other securities of this corporation or otherwise" is in connection 
with, related to and a part  of the power granted "to acquire the good 
will, rights, property and assets of all kinds of m y  other person," etc. 
The power granted is the power to assume the liabilities of such firm or 
corporation whose rights, property and assets are acquired by the corpo- 
ration. This provision may not be construed to mean that the corpora- 
tion was vested with power to issue accommodation paper or to become 
guarantor upon the obligation of a third party. 

The contract of guaranty was no part of a trmsaction in which the 
corporation was borrowing or raising money for the purposes of its 
incorporation. I t  was clearly and exclusively an act in aid and for the 
accommodation of its president as an individual. From it the corpora- 
tion received no benefit. 
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Hence, it appea1.s that  the undertaking of the corporation was not 
directly "necessary, suitable, convenient or proper for the accomplish- 
ment of" either of these or of any other plirposc authorizcd by the 
charter. 

Was the contract of guaranty incidental to or in furtherance of thr  
powers expressly granted? I f  not, it  was ultru cires and unenforceable. 

A corporation is an artificial being, created by the State, for the attaiii- 
ment of certain defined purposes, and, therefore, vested with certain 
specific powers and others fairly and reasonably to be inferred or implied 
from the express powers and the object of the creation. Acts falling 
without that  boundary are unwarranted-vlfm u i r ~ s .  7 R. C. L., 672, 
19 c. J. s., 965. 

".I corporation, being the mere creation of the law, possesses only 
those properties which the charter of its creation either expressly or as 
incidental to its creation confers." Norshal l ,  C. J . ,  in D n r f m o u f h  
C'ollege cnae, 4 Wheaton, 518, 4 L. Ed., 629. "An incidental power exists 
only for the purpose of enabling a corporation to carry out the purposes 
expressly granted to it-that is to say, the powers necessary to accorn- 
plish the purposes of its existence-and can in no ease avail to enlarge 
the express powers and thereby warrant it to devote its efforts or capital 
to other purposes than such as its charter expressly authorizes, or to 
engage in collateral enterprises, not directly, but only remotely, con- 
nected with its specific corporate purposes." 19  C'yc., 1096; T'irfor /.. 

,Mills, 148 N. C., 107. 
Ordinarily, the power to endorse or guarantee the payment of nego- 

tiable instruments for the benefit of a third party is not within the 
implied powers conferred upon a private business corporation. 

The general rule is that  no corporation has the power, by any form 
of contract or endorsement, to become a guarantor or surety or otherwise 
lend its credit to another person or (~orporation. 19 C. ,J. S., 917, see. 
1230, and numerous authorities cited in note 1 4 ;  7 Fletcher on Corps., 
647; 7 H .  C:. L., 675. 

I n  the iihsence of express statutory autllorizution, u corporation has no 
irnplird power to lend its credit to another by issuing or endorsing bills 
or notes for his accommodation, where the transaction is not related to 
the husinrsq activity authorized by its charter as a necessary or usual 
incident thereto. 11.\ C. d., 732, see. 2781; 19  C. J. S., 915, sec. 1228. 

.I cwr~mration is without implied pou7er to guarantee for accornrnoda- 
tion t l ~ c  eontract of its customers with third persons 011 t11c ground that 
i t  rrlay thus itimiiletc~ its own busines~. Such uw of its credit is clearly 
hqyolld the powrr of an  ordinary business corporation. Eo113tnrm L u m -  
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RRIXSON I? .  SUPPLY Co. 

ber Co. 7.. Yearson, 221 S. W., 930 (Tex.) ; 11 A. L. H., 547 ; Sorthside 
R. Co. 2'. Worfhington,  88  Tex., 562, 53 Am. State Rep., 778.  I t  has no 
authority to use its credit for the benefit of a stockholder or officer. 
Bunfer  1,.  Garanglo, 246 Mo., 131, 151 S. Mr., 741; In1 S t r u .  k T .  ( '0 .  r .  
Romadca, 132 C.  C.  A, 357; 216 Fed., 113. 

A claim of the holder of promissory notes made by an  officer of a 
corporation against the corporation as accommodation endorser thereon, 
which endorsement was authorized by the stockhc~lders, is not p r o ~ a b l e  
against the corporation in subsequent bankruptcy proceedings. Rc 
A m d w  Shoe Co., 13  Fed. (2d),  147. 

Trustees 2). Realty Co., 134 N .  C., 41, and other cases to the same 
c.ffect, holding that  where the contract is executed by the other party to 
the contract and the corporation has received th13 benefit thereof it i i  
wtopped from setting u p  the defense that  it was ol trn  v i r ~ s ,  are not in 
point. 

The question here presented is not whether thtre v a s  sufficient con- 
sideration to support the note. The question is, was there sufficient con- 
sideration moving to the corporation to support the contract of guaranty. 
The liability of the indiridual upon the note ( a h ~ c h  was not signed by 
the corporation) is not contested. I t  is the liabil ty of the corporation 
which is a t  issue. Hence, the rule that where the corporation has re- 
ceived the benefits under a contract which is not incidental, it will be 
held liable under the doctrine of estoppel, for the reason that it should 
not be permitted to accept and retain the benefits and a t  the same time 
disavow the contract on the plea of ultra vires, has no application. I t  
is when the corporation has received the full benefit of the contract that 
i t  will not be relieved of liability because the contract was ultra pires. 
Rank I ? .  Bank,  198 N. C., 477, 152 S. E., 403; Quarries Co. v. Bank. 
190 N. C., 277. See, also, Lumber Co. v.  A1 & Lloyd Parker, Inc., 122 
'I'ex., 487, 62 S. W. (2d),  63;  Brand v. Lumber Co., 77  S. W .  (2d) ,  600; 
1 4 9  C. J., 329, note 16. This rule does not i m p s e  liability upon the 
csorporation when no benefit has accrued to  it by reason of its contract- 
here the contract of guaranty. 

"If it  shall be found that  the notcs executed by the president of defend- 
ant  corporation, not in pursuance of or as an  incident of the corporate 
business, wholly without consideration, or benefit of any kind to the 
caorporation, then such execution and delivery of the notes would be an 
ultra wires act." Lentz I?. Johnson & Sons, Inc., 205 N .  C., 614, and cases 
cited. Comrs. o f  Brunszc3ic.k v.  Bank,  196 N .  C., 1E18, 145 S. E., 227. 

The contract of guaranty was executed for the benefit of an i~ldividual. 
N o  part of the consideration moved to the defendant corporation. I t  
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was not either expressly or impliedly authorized by its char te r  to enter  
into contracts fo r  the  accommodation of a th i rd  party.  T o  permit  the 
payment  of the claim would clearly result i n  a n  invasion of the  assets 

of the  defendant corporation in the hands  of the  receiver as a t rust  fund  

for  the payment  of legitimate creditors. See 7 R. C. L., 198. T h e  

defendant's plea of ultrrr v i r e s  must  be sustained. 
T h e  judgment below is 

Affirmed. 

n'. T. BRINSOS, IS BEHALF O F  HIMSELF AiYD ,II.~. T H E  STOCKHOLDERS A S D  

( 'REDITORB OF THE JlILI, SUPPLY COJIPAST, I-. THE MILL SI:PPIIT 
COMPANY. A CORPORATIOX. 

(Filed 7 May. 19-11,, 

1. Corporations 3 84-Payee of individual notes of secretary-treasurer of 
corporation may not Ale claim against receiver on corporation's acconl- 
n~oclation endorsement of the  notes. 

The C greed facts disclose that the secretary-treasurer of a corporation 
piirchared stock from the corporation, executing his note to the corpora- 
tion srcnred by the stock certificates, that thereafter he borrowed money 
froin $1 third perroll and took up his note to the corporation and executed 
to r l ~ r  third person his individual note for the money borrowed and deliv- 
rrc,tl tlitb stock certificates to her as  security, and, ilt her request, endorsed 
the 1111tr. ill the ntlme of the corporation by himself as  secretary-treasurer. 
:tnd tl111t later, in order to hny more stoclr, he borrowed another sum of 
n1ont.y from the same third person and executed to her his note secured by 
the stoclr certificate purchased. and endorsed the note in the name of the 
c.orl11lration by himself a s  secretary-treasurer. Held: Both the transaction 
ill l~orrowing money to take up his note to the corporation for stock pre- 
vionsly lnirchased by him. and the transaction in borrowing money with 
w1ric.h to pnrchase additional stock, was for the individual benefit of the 
rtsc.rc~tary-treasnrrr of the corporation, from which transactions the corpo- 
ration received no benefit, and the endorsements being beyond the express 
or implietl powers of the corporation and u l t m  vires, the claim of the 
payer of the notes against the corporntion on the endorsements should 
11:1w been disallowed. 

2. Corporations § 21-Corporation is not estopped from asserting that  
transaction was ul t ra  vires unless it accepts and retains benefit from 
the transaction. 

'l'he \eclnetar)-trcasnrer of x corporation borrowed money with which 
t c ~  I J : I ~  the corlmration for shnres of its capital stoclr purchased by him. 
:t11(1 e ~ t ~ c n t e d  to the lender his notei for the amount\ l~orrowed. and 
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endorsed the notes in the name of the corporation by himself a s  secretary- 
treasurer. The corporation entered on its accourts receivable the checks 
drawn by such third person for the money loaned, and credited the checks 
on tlie stock account of its secretary-treasurer. Held: The corporation 
received no benefit from the act of its officer in borrowing the money, and 
therefore its act in accepting the checks and crediting the same to the 
stock account of its officer does not estop the corporation from asserting 
that tlie endorsement of the notes was ultra %ired the corporatiou. 

3. Same: Principal and Agent 9 1 2 -  

The doctrine of ratification generally applies only when the person 
sought to be charged accepts the benefits of a n  unauthorized or oltru uires 
act and, with full knowledge of the nlaterial facts, fails to repudiate the 
transaction. 

4. Corporations § Zl--Corporation held to have received no benefit from 
ultra vires act of secretary-treasurer and therefore doctrine of ratifica- 
tion is inapplicable. 

The secretary-treasurer of a corporation borrowed money with which 
to pay the corporation for  shares of its capital stock purchased by him, 
and executed to the lender his notes for the amounts borrowed and 
endorsed the notes in the name of the corporation by himself a s  secretary- 
treasurer. Thereafter the corporation, in paying dividends on the stock 
represented by the certificates issued to its officer, made checks payable 
to the third party holding the certificates a s  collateral security and cred- 
ited same to the personal account of the officer. Held: The action of the 
corporation in issuing its dividend checks to suc'l third person is not a 
ratification by the corporation of the act of its secretary-treasurer in 
endorsing the notes in the name of the corporation, since the corporation 
received no benefit from the ultra wire8 endorsement, and further. was not 
chargeable with knowledge of the acts of its officer. 

5. h n ~ s  

A corpoiation is not chargeable with knowledge of its officers or agents 
in respect to a transaction in which they act for their own personal benefit 
and not in any official or representative capacity fcr  the corporation. 

6. Same: Estoppel § 6 s  

The rule that where one of two innocent parties must suffer loss from 
the wrongful acts of a third person, the party first reposing confidence in 
the wrongdoer must suffer the loss, does not apply where a corporate 
officer uses the credit of the corporation for his own personal benefit, since 
the person dealing with the corporate officer is charged with knowledge 
that the officer has no authority to so bind the corporation. 

APPEAL by  E d w a r d  F. Smallwood, receiver of T h e  Mil l  Supply  Com- 

pany, f rom Thompson, J., at 26 December, 1940, Term, of CRAVEN. 
Civil action instituted 3 February ,  1940, f o r  the  appointment  of 

receiver on  account of imminent  danger  of insclrency of defendant, 

T h e  Mill S u p p l y  Company, a corporation. 
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The court appointed Edward F. Smallwood as such receiver and lie 
entered upon the duties of the position. 

The estate of Mrs. Lida P. Duffy, who died 8 January ,  1938, filed 
claim with the receiver, predicated upon two notes, the first dated 19 May, 
1927. for $2,500, and the second 1 April, 1929, for $1,000, each executed 
by A.  F. Patterson, and each bearing on the back thereof this e~idorsc- 
n ~ e n t :  "The Mill Supply Company, by A. F. Patterson, Secretary and 
Treasurer." The receiver disallowed the claim and reported such dis- 
allowance to tlie court. The executor of Mrs. Lida P. Duffy, to wit, 
Rudolph Duffy, excepted and appealed to the Superior Court, and upon 
controversy thus arising the parties agreed upon and submitted to tlie 
judge holding the courts of the district a statement of facts and agreed 
that such judge should pass upon same and render judgnient with like 
effect as though same had been found by a jury in term. 

The agreed facts are substantially these: The Xi11 Supply Company 
was incorporated by charter filed 10 December, 1923. Among the perti- 
nent provikions contained in the charter, briefly stated, are these: (1 )  
". . . To lend money on bonds secured by mortgages on real estate 
or other personal property . . ."; ( 2 )  To "purchase . . . bonds, 
. . . shares of capital stock, and other securities, obligations and 
contracts and indebtedness of any private . . . corporation; . . . 
to receive . . . and dispose of . . . debentures, notes, shares of 
capital stock, securities, obligations, contracts, evidence of indebtedness 
and other property h ~ l d  or owned by it, and to exercise in respect of all 
such . . . any and all the rights, powers antl privileges of individual 
owners thereof; to do any and all acts and things tending to increase tlit. 

,,. value of tlie property a t  any time held by the corporation . . . , 
but "nothing hercin is to be construed as intended to form a banking 
company, a trust company, a savings bank or a corporation intended as 
a part of its business to derive profit from the loan antl use of money"; 
( 3 )  To "acquire the good will, rights, profit and assets of all kinds and 
to undertake the whole or any part of the liabilities of any person, firm, 
asoc.iation or corporation, and to pay for the same in cash, stock, hondq, 
dc~l)enture., notes or other securities of this corporation or otherwise"; 
( 4 )  To "use and apply its surplus earnings or accumulated profits 
autliorized by law to he reserved, to the purchase or acquisition of prop- 
ertv and to the purchase or acquisition of its own capital stock from time 
to time. to such extent and in such manner and upon such terms as it- 
board of directors sliall determine"; (5)  "To horrow or raise moneys for 
any purpose of its incorporation, to issue its bondi, notes, or other obliga- 
tion. for moneys so borrowed, or in payment of or in exchange for, any 
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real or personal property or rights . . . acquired or other value 
received by the corporation and to secure such ohligations by pledge or 
mortgage under a deed of trust or otherwise, of or upon the whole or 
any part  of the property a t  any time held by the corporation, and to sell 
or pledge such bonds, or discount such notes or other obligations, for its 
proper corporate purposes." 

The by-laws provide for a manager and treasurer, and prescribe their 
duties. I t  is provided, among other things not here pertinent, that the 
manager shall have general control of the operation and affairs of the 
company, subject to the control of the directors. I t  is further provided 
that the treasurer "shall perform all the duties ucsually performed by a 
treasurer, and as such, he shall collect, receive and hold the money of 
the company; endorse and collect all checks and .?egotiable inqtruments 
and keep full and accurate accounts of the receipts, and disbursements of 
the company, rendering a full account to each regular stockllolders' 
meeting.'' 

According to the minutes of the first meeting of the stockholders and 
directors held on 21 December, 1923, A. F. Patterson was elected to the 
position of secretary-treasurer and general manager and held these posi- 
tions up  to and including the meeting on February, 1933, a t  which 
time he was elected president and served in that caapacity until receiver 
was appointed, in February, 1940. 

At a stockholders' meeting in 1925 the officers wwe empon-eved to issue 
stock up to $110,000, including the stock already issued, provided it were 
deemed necessary by them. From time to time theretofore and there- 
after directors authorized loans to be obtained or money borrowed- 
to wit :  ( a )  On 18 February, 1924, A. F. Patterjon was authorized to 
procure a loan not to exceed $20,000 from the Mur12hison Sat ional  Bank, 
of Wilmington, North Carolina, and to pledge the fai th and credit of 
the company for same; (h )  on 10 August, 1926, the secretary was 
authorized to borrow $5,000 from the Seaboard Sat ional  Bank of S o r -  
folk, Virginia, and to open an  account with i t ;  (c )  on 11 January ,  1927, 
the secretary was authorized to borrow $5,000 from the Murchison 
Sat ional  Bank of Wilmington, S o r t h  Carolina, and to arrange an  exten- 
 ion on bonds held against the real estate of the company; ( d )  on 19 
December, 1927, the secretary was authorized to arrange for loan not 
o w r  $15,000 for five years and to give a second mortgage on the real 
w t a t ~  of the company to protect same; (e)  on 1 Noveniber, 1929, t h ~  
I-sccutire comn~ittee authorized the general manager to borrow w c h  
additional funds as were fo~ind to be necessary to meet the curvelit obli- 
gations of the company in addition to bonds maturing on or before 
1 January,  1030, and to hypothecate insurance policies on ~ n y  and all 
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employees of the company, and to use the equity accumulated against 
these policies, and such portion as has accumulated in the Building and 
Loan stock of the company for this purpose; and ( f )  on 21 February, 
1930, the secretary and treasurer mas authorized to negotiate a loan 
with the South Carolina National Bank a t  Charleston not to exceed 
$10,000-to be used for the specific purpose of retiring any loans of 
equal amount which the company may have with the Seaboard Sat ional  
Bank of Norfolk or the North Carolina Bank & Trust Company at 
Wilmington. 

There were no other specific directions or authority expressed in the 
minutes to borrow money between the date of the organization of the 
corporation and the date of 21 February, 1930. 

Under date of 19 May, 1927. A. F. Patterson executed and delivered 
his note for $2,500 to Mrs. Lida P. Duffy, payable on demand a t  the 
office of The Mill Supply Company, and entered on back of said note 
this endorsement, "The Nil1 Supply Company, A. F. Patt tmon, Secre- 
tary," and secured the same by deposit with her of certificate S o .  50 for 
35 shares of capital stock of The Mill Supply Company issued to Al. F. 
Patterson. H e  informed her that the purpose of borrowing said money 
was to enable him to pay a note given by him to The Mill Supply Com- 
pany for said stock. She requested that  the company endorse the note 
and Patterson, "believing that he had the authority and privilege entered 
the endorsement recited above," and thereupon delivered the note as so 
endorsed by him to Mrs. Duffy, and received the payment> hereinafter 
recited. Patterson had previously agreed with Mrs. Duffy that since the 
stock paid ten per cent dividend, she would receive ten per cent on the 
money so loaned. 

The general ledger of the company, under heading of T o t e s  Receiv- 
able," contains entries of credits by checks-two as ( '(A. F. Patterson) 
J,.I)." and one (((A. F. Patterson) on note for L. D."-aggregating 
$2,500, indicating and meaning that  Nrs.  Lida Duffy's checks were 
credited on the note of A. F. Patterson given to and held by Xi11 
Supply Company for purchase price of stock evidenced hp said stock 
certificate KO.  50,  which the rompany held as collateral to the note. 

On 1 April, 1929, A. F. Patterson executed and delivered to Mrs. 
Lida P. Duffp his note for $1,000 payable on demand at the office of 
The Mill Supply Company, and edor sed  on the back thereof, "The 
Mill Supply C'onlpany by A.  F. Patterson, Secretary and Treasurer,'' 
and secured same by stock certificate S o .  97, issued to A. F. Patterson on 
1 .ipril, 1929, for ten shares of capital stock of The Mill Supply Com- 
pany. The certificate was transferred in blank by Patterson and de- 
posited with Mrs. Duffy, who then issued check for $1,000, which was 
received by The Mill Supply Company on 12 -1pri1, 1929, entered upon 
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its "Accounts Receivable" ledger as a charge to  capital stock account 
and credited to A. F. Patterson. 

The general ledger of the company shows that  beginning in the month 
following the dates of the two notes, respectively, and continuing monthly 
thereafter to and through the year 1936, during which time The Mill 
Supply Company paid ten per cent dividend on its stock, checks of the 
company for an  amount equal to monthly installment of ten per cent 
annual dividend on the nuinber of shares of stock represented by said 
certificates Nos. 50 and 97, respectively, payable to hlrs. Lida P. Duffy, 
were paid and charged to the account of A. F. Patterson-the same 
account in which his salary check was credited. The general ledger also 
shows that  after 1936 the checks, reduced to an  amount equal to monthly 
installment of six per cent annual dividend on such number of shares of 
stock, were issued and credited in like manner to those issued prior 
thereto. 

"In addition to payment by check, merchandjse was purchased by 
Mrs. Duffy and later by her executor and charged to her and . . . 
certain of these charges were offset against interest payments on the 
notes by the company and to that  extent were likewise charged on the 
company's book to the account of A. F. Patterson." 

At time of her death Mrs. Duffy was indebted to company for mer- 
chandise, and since her death her excxcutor has purchased other items. 
Eliminating any charged items for which account has been taken, i t  is 
agreed that  the account is now $500, which shall he credited on notes if 
Court should hold that  receiver shall allow claim. Bu t  if claim be not 
allowed, the estate of Mrs. Duffy is indebted to ccmpany in the sum of 
$500. 

While denying the claim filed, the receiver admits that  the stock held 
:Is collateral to the notes given by Patterson to hlrs. Duffy will be entitled 
lo share in any distribution of assets to stockholders. 

Upon the facts agreed, the court below being of opinion that the two 
notes are liabilities of The Mill Supply Company, and should be allowed 
as such, entered judgnlent therefor less the agreed credit of $500. 

The receiver appeals therefrom to Supreme Court, and assigns error. 

1V. B. R. Guion for Bu f f y ,  Execu tor ,  appellee. 
R. E. W h i t e h u r s t  f o r  Receiver ,  nppe l lnn f .  

WINBORNE, J. The factual situation shown in the record on this 
appeal presents these determinative questions : 

1. When the secretary-treasurer of a corporation borrows money from 
a third party for the express purpose of paying, a d  pays his indebted- 
ness to the corporation for purchase of shares of its capital stock- 
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evidenced by his note to which as collateral security certificate previously 
issued to him for such stock is attached, and, for the money borrowed, 
executes and delivers to such third party his note with and secured by 
such stock certificate and, with the knowledge and a t  the request of such 
third party, endorsed by the secretary-treasurer in the name of the corpo- 
ration by him as such officer, without express charter authority, is the 
corporation liable to such third party by reason of such endorsement? 

2. When the secretary-treasurer of a corporation thereafter borrows 
money from the same third party with which to buy and does buy from 
the corporation shares of its capital stock and stock certificate is issued 
to him, and, for the money borrowed, he executes and delivers to the 
third party his note, with and secured by such stock certificate, and 
endorsed by him in the name of the corporation by him as such officer, 
without express charter authority, is the corporation liable to such third 
party by reason of such endorsement? 

3. I f  not, do the facts that checks of the third party, covering the 
amount of the first loan to the officer, secretary-treasurer, were actually 
received by the corporation and entered upon "Notes Receivable" ledger 
account as credit on the note of officer, and that  the check for the second 
loan was actually received by the corporation and entered upon its 
"Accounts Receivable" ledger as a charge to capital stock account and 
credited to the officer, so inure to the benefit of the corporation as to 
render it liable under the doctrine of estoppel? 

4. Does the fact that  the corporation, in paying dividends on the stock, 
represented by the two certificates issued to the officer, individually, and 
deposited by him with the third party as collateral to his notes, made 
checks payable to the third party, and credited same to the personal 
account of the officer, constitute a ratification of the endorsement on the 
notes of the officer entered by him in the name of the corporation without 
express charter authority, and held by the third pa r ty?  

5. Upon the facts of this case, is the principle that  where one of two 
persons must suffer by the wrongful act of another the loss must fall 
upon the one who first reposed the confidence and made i t  possible for 
the loss to occur, available to claimant? 

Careful consideration of them calls for a negative answer to each of 
these questions. 

At  the outset it  is pertinent to note that  all the evidence leads to one 
conclusion, that  is, that the transactions here involved were for the sole 
benefit of A. F. Patterson individually. 

I n  this light, the first and second questions are controlled by the deci- 
sion of this Court entered cotemporaneously herewith in the case of 
Rrinson v. Supply Co., ante, 499, involving a claim filed in the same 
receivership by the executrix of Mrs. Harriet t  L. Hyman, deceased. 
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There the Court, speaking through Barnhill, J., holds as ultra cires the 
act of the Executive Coinrnittee of the Board of Directors of The Mill 
Supply Company in  undertaking to guarantee the payment of a note of 
$5,000 given by A. I?. Patterson to Mrs. Hyman and secured by certifi- 
cate issued to him for fifty shares of the capital stock of said company. 

The ruling is prefaced upon the principle that  for a contract executed 
by an officer of a corporation to be binding upon the corporation it must 
appear that  i t  was either expressly authorized or incidental to the busi- 
ness of the corporation and was properly executed. 

The  Court, then referring to the powers granted in the charter of 
The Mill Supply Company, the sarne powers itvolved in the present 
action, holds that  no express authority is given to the corporation to issue 
accommodation paper or to guarantee the obligations of a third party. 
The Court further holds that  under such circun~stances the contract of 
guaranty is not incidental to or in furtherance clf the powers expressly 
granted. Hence, the power to endorse or to guarsntee the payment of a 
negotiable instrument for the benefit of a third party is not within the 
implied powers conferred upon the corporation. Therefore, the corpo- 
ration had no authority to use its credit for the henefit of a shareholder 
or a n  officer. Reference is here made to the full discussion of the subject 
there. Fur ther  treatment here would be useless repetition. 

3. As is stated by Barnhill, J., in the case of .Brimon z'. Supply Co., 
supra, the principle that  where a corporation has received the benefits 
under a contract which is incidental, it  will be held liable under the 
doctrine of estoppel for the reason that it should not be permitted to 
accept and retain the benefits and a t  the same time disavow the contract 
on the plea of ultra cires  has no application to the situation in  hand. 
"It  is when the corporation has received the full benefit of the contract 
that  i t  will not be relieved of liability because the (contract is ulfra vires," 
citing authorities. 

Here, A. F. Patterson, in the first instance, being indebted to the cor- 
poration for shares of its stock, and in the second desiring to buy more of 
its stock, purposes personal to him, borrowed money from Xrs .  Duffy 
with which to discharge the first and to accomplisli the second. N o  such 
benefit as is contemplated in the above principle accrued to the corpo- 
ration. 

4. Generally, a ratification, to bind the corporation, must be made 
with full knowledge of the material facts of the transaction. The prin- 
ciple is applicable when benefits of the unantliorized act or contract of 
the officer or  agent accrue to the corporation and it fails to repudiate the 
transaction and to offer restitution. Likewise, a ratification will be 
implied when, in addition to receiving the benefits of the unauthorized 
transaction the corporation, with full knowledge of the facts, makes pay- 
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ments on account of such benefits, as where it pays interest under an  
unauthorized contract or makes payments on a note executed or endorsed 
on its behalf without authority. However, the general rule does not 
apply where no benefits result from the transaction, or where i t  receives 
the benefits under a separate and distinct transaction. 19  C. J. S., 488 
and 500, Corporations, sections 1015 and 1020. See, also, L u m b e r  Co. 
v. Elias ,  199 X. C., 103, 15-1 S. E., 5 4 ;  X o r r i s  v. Basnight ,  179 N .  C., 
298, 102 S. E., 389. 

I n  the present case it is sufficient to say that not only is there an  
absence of benefits to the co r~ora t ion  from the unauthorized acts of 
A. F. Patterson in endorsing the notes, but the payrnent of interest was 
for A. F. Patterson. H e  was entitled to dividends on the stock which he 
had deposited with Mrs. Duffy. The method of payment adopted, in 
so f a r  as the corporation is concerned, merely constituted payment of 
dividends to Patterson. 

Furthrrmore, i t  is a well settled principle of law that  a corporation 
is not chargeable with the knowledg~ of its officers or agents i n  respect 
to a transaction in which such officer or agent is acting in his own behalf 
and does not act in any official or representative capacity for the corpo- 
ration. Bri te  u. Penrzy, 157 N .  C., 110, 72 S. E., 964; Stansell  v. P a y n e ,  
189 S. C., 637, 127 S. E., 693. 

5. I n  regard to the fifth question, the principle of law is well settled 
that e n  officer of a corporation cannot bind the corporation by his acts 
in reipect to matters in which he is personally interested, Bri te  v. P e n n y ,  
s u p m ;  Gratly v. Rank, 184 S. C., 158, 113 S. E., 667; Stansell  v. P a y n c ,  
supra ,  and third persons are hound to know that  an  officer has no author- 
i ty to use the credit of the corporation for his personal benefit. Stansell  
2'. I ) a y ~ i  t ,  supra. IIence, the principle referred to in  this question is not 
open to claimant. 

Nrs.  Duffy had notice that Patterson was acting, in these transactions, 
in the interest of himself and not for The Xi11 Supply Company. I t  
appears that  both she and Patterson acted in good faith, and believed 
that an endorsement made upon the note in the name of the company 
hy hini would be valid. But, as stated in Stansell  v. P a y n e ,  supra,  "this 
fact elicits sympathy . . . but cannot fix defendant with liability 
for the unauthorized act of" Patterson. 

The judgment below is 
Reversed. 



IN  THE SUPREME COURT. 

STATE r. .JOSEPH SAMUEL JII1.LER. 

(Filed 7 May, 1941.) 

1. Homicide § 23: Criminal Law § 38a- 
The admission in evidence of photographs of the scene of the homicide, 

one as  deceased was found and the other after he had been turned over 
to show his face in order to identify him, for the> purpose of illustrating 
the testimony of the witnesses, aiid the use of the photogrnph4 by the 
solicitor in his argument for suvh purpose, is not error. 

2. Homicide 8 27h-Where all evidence tends t o  slmw murder  i n  perpetra- 
tion of robbery, court  need not  submit question of gui l t  of less degrees 
of crime. 

The State's evidence tended to show that defeitdant killed deceased in 
tlie perpetration of, or attempt to perpetrate, :i robbery. Defendant's 
testimony was to the effect that  he and a companion, pursuant to a 
conspiracy, were perpetrating or attempting to perpetrate a robbery, 
and that,  both being present, his companion fired the fatal hhot. Held: 
The court correctly limited the jury to a rerdict of guilty of murder in the 
first degree or not guilty, there being no eridence '3f defer~dnnt's guilt of :% 

less degree of the crime. C .  S.. 4200. 

8. Homicide s + 
Where, in pursuance of a preconceived plan to ~wb. one of tlie conspira- 

tors, both being present, shoots their victim while perpetrating or clttempt- 
ing to perpetrate the robbery, both are guilty of mlirder in the tirqt degree. 
C. S., 4200. 

4. Homicide § 27h- 
Where all the evidence tends to show defendam's guilt of murder com- 

mitted in the perpetration of, or attempt to perpetrate. n rol)l)ery, thr  
fact that after charging the law on this aspect of the case, the court also 
charges the law of premeditation and deliberation, does nor render the 
court's failure to submit to the jury the question of defendant'. guilt of a 
I t m  degree of the offense erroneous. 

3. Homicide 8 27f- 
Where defendant does not plead insanity and ofi'ers no eridence that he 

was not capable of understanding and knowing what he war: doiug, the 
court is not required to charge the jury on the question a-: to  whether 
defendant was mentally capable of committing tlie crime. 

6. Crinlinal Law § 7 0 -  
Exceptions not brought forward in appellant's brief a rc  deemed nban- 

tloncd. Rnle of Practice in the Supreme Conrt So. 28. 

APPEAL by defendant f rom Alley, J., a t  regular  term of cr iminal  court, 
J a n u a r y ,  1941, of MECKLENBURG. 

Cr imina l  prosecution upon  indictment charging i efendant with tnurdel. 
of C. C. Rit ter .  
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I n  the trial court evidence for the State tends to show these facts: 
About midnight on the night of 13 December, 1940, the body of C. C. 
Ritter was found crumpled under a tree near an automobile on a lot 
just off the sidewalk of Central Avenue and across the avenue from his 
barber shop in the city of Charlotte, Mecklenburg County, North Caro- 
lina. He  was dead. His death was caused by a wound inflicted by a 
38 caliber bullet fired into the back of his head, and which lodged in 
the brain. 

Defendant, a Negro boy, then approximately one month less than 
eighteen years of age, was arrested on the following Wednesday morn- 
ing, and voluntarily confessed to police officers that he killed C. C. 
Ritter. His statement was taken down by Mr. Hunter, of the Charlot te  
Obserzwr. 

His statements in this connection are to the effect that he had pre- 
viously worked at the shop of C. C. Ritter and knew him and his habits; 
that prior to 13 December, 1940, he had obtained a pistol from John 
Henry Thomas, a Negro boy, and on Wednesday before that date, had 
bought five "38" caliber cartridges from a hardware store operated by a 
Mr. Cathey on Central Avenue; that on the night of 13 December, 1940, 
as he was walking along Lamar Avenue towards and near Central 
Avenue he saw Mr. Ritter "coming out of his place" and locking his 
door: that he, defendant, had this gun which he had obtained from John 
Thomas; that he came across to Mr. Ritter's automobile and waited 
behind it until Mr. Ritter got there; that when Mr. Ritter opened the 
door of his car, he, defendant, "throwed the pistol on him and told him 
to give him his money"; that Mr. Ritter turned around and started to 
walk off. and said or told defendant that he would call the police, and he 
shot him : that he did not intend to kill him-just meant to shoot him in 
the shoulder, to keep him from calling the police; that he, defendant, 
then ran down the railroad toward Barnhardt Manufacturing Company, 
and returned about an hour later to see if Mr. Ritter was there, "thinking 
that the man was only wounded, and that he would be gone7'; that when 
he returned he found Mr. Ritter was dead, and "then took his money off 
him and went back to Lamar Avenue, and . . . to the railroad"; 
that he got twenty-nine dollars, consisting of bills and silver; that he 
took the money and went to the Brooklyn section and gave Mildred Reid 
six dollars, and bought clothing for himself with the balance; that he 
had been drinking some on the night of the killing; that he carried the 
pistol back and put it in John Thomas' house. 

The State further offered testimony of Mildred Reid to the effect that 
she saw defendant at eleven o'clock and after on the night of the killing, 
and, in her words, "Joe didn't seem to be drunk that night, seemed to 
be sober. He was nice and quiet and acted like he always have  acted." 
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The State further offered testimony of John H m r y  Thomas, a Negro 
boy, twenty years of age, to the effect that  on Sunday, 15 December, 
1940, having heard while caddying a t  a golf courfe that  Joe Miller shot 
Mr. Ritter, he said to defendant as they were returning, "Joe, I lieard 
you shot Mr. Ritter with my gun, and I want tc know if it's so," and 
that  after some conr-ersation he said:  T e s ,  I shot Mr. Ritter . . . 
I did not mean to kill him, just meant to shoot him in the 4ioultler, to 
keep hiin from calling the police." 

The State further offered evidence tending (1) to identify defendant 
as the one who purchased cartridges from Mr. Cathey, and ( 2 )  to show 
( a )  that  lie did give Mildred Reid six dollars on night of 13 December, 
(b )  that  pistol was found a t  the place named by cl~:fendant; a d  I c)  that  
defendant took officers to each place ~vhere  he b o u , ~ h t  clothing. 

Defendant as witness for himself testified that E bout ten-thirty o'clock 
on Friday morning, 13  December, John Thomas talked with defendant, 
said that  he had some bills to pay, and suggestec getting sonle money; 
that  on being asked by defendant where he was g l~ing to get the iliuney, 
he said lie didn't know but he had found a placc. to get some; that  a t  
7 :15 that  night John Thomas showed defendant where he kept his gun, 
and said, "We ar r  going to get the gun or we're going to get sollie money," 
and that  he was going out to Irlr. Ritter's barber shop; that on being 
asked by defendant what he mas going to do with the gun, he said, 
"We're going to take it along for a bluff"; that he, defendant, did not 
know that 'Tllon~as had any intention of using that  gun to kill Mr. 
Ritter. Then, continuing, defendant testified : "The gun that Mr. Rit ter  
was killed with was the gun of John Thomas. On the night of this 
homicide Jolin Thomas and I . . . come down there 011 Lamar 
.ivenue and Central and waited behind the sign board till Mr. Ritter 
started from his barber shop, and then as he was crossing the itreet I 
stepped behind his car and Tlioinas stepped out in front of him and 
asked him for his money . . . I did not have any weapon with me 
at all . . . I did not have any desire to injure Mr. Ritter. . . . 
So far  as I know Mr. Rit ter  never did see me . . . After Mr. Rit ter  
was shot we went down tlicb railroad, down by the Louise Mill . . . 
We stayed there about an hour and . . . come back up where his 
body was. I got Mr. Ritter's money. I t  was folded in his hip pocket in 
bills; Yes, sir, he had some silver, I think aboui five or six dollars of 
silver in his coat pocket. Mr. Ritter had fifty-six dollars in all, and I 
got twenty-eight dollars and John Thomas got the other. After Mr. 
Ritter was shot we went . . . and . . . stopped and divided 
the money-there in the light of t h ~  laundry . . . After dividing 
the money I went over to Mildred Reid's, my girl friend's, house that 
night . . . I did give her six dollars. Joh  1 Thomas carried the 
gun home with him . . ." 
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Continuing, defendant testified : "On December 13th we left home 
about a quarter past seven. I went over to John Thomas' house, that  is 
where we started from to go rob Mr. Ritter . . . At the time I 
started up there with John Thomas and a t  the time Mr. Ritter was 
shot,-I was drinking wine. I had had just about two pints. I had 
been drinking wine that  night;  well, I started around six-thirty . . . 
I had been drinking wine a pretty good while . . ." 

And, continuing, defendant testified: ('When I got over here to the 
police I told them that  I had done i t ;  I told them very much what I 
have told on the witness stand. Well, before it happened Thomas said 
if I got caught he wanted me to take it on myself and leave him out of 
it, and if he got caught he would do the same for me. Yes, sir, I took 
it on myself about two weeks before court time . . . I want to say 
that  I did not have anything against Mr. Ritter and I did not kill 
Mr. Ritter, and I want to ask the court to spare my life, because I did 
not kill him." 

Then, on cross-examination, defendant testified that  he knew the time 
Mr. Ritter quit the shop a t  night, knew he took in considerable money 
on Friday. knew he carried money home with him when he left the shop, 
knew he did not keep any money in his cash.register, knew he put i t  in 
his pocket, knew he left in an automobile to go home, knew where he 
parked his car, and knew the direction he was going to take to his home. 
H e  said : ". . . I and Thomas had planned this to go get his money, 
and if I got caught, whoever got caught would take i t  on himself. I 
will say it was planned that  day about ten-thirty in the morning. . . . 
I had planned the whole thing out what I was going to do and how I 
was going to rob him. . . . I had planned to take this old pistol 
down there and use it, and if it  took that  to get the money that was what 
I mas going to do. . . . I shot to wound him, to keep him from 
telling the police. Yes, sir, he told me he was going to tell the police, 
but I didn't shoot him. . . . I shot to wound him that was the idea. 
. . . This boy and I were working together by way of an agreement, 
. . . in furtherance of the agreement that  I had between us a t  ten- 
thir ty that mol.ning before Mr. Ritter got killed . . . I told Mr. 
Ernest Hunter,  the City Editor of the Char lo f t e  Observer ,  that night 
and these m ~ n  in his presence that  I had shot Mr. Ritter and I shot him 
to wound him in the shoulder because he was going to get the police 
after me. We made u p  that story that  we were going to shoot him in 
the shoulder before we left home. . . . The purpose was if we had to 
shoot him that  me would shoot him in the shoulder to wound to keep 
him from going after the police. . . . Thomas said if he started 
to holler he would shoot him in the shoulder and wound him . . . 
I helped frame that up  . . . I first saw Mr. Ritter in his barber 
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shop. We was passing his shop, going u p  Central Avenue; he was cut- 
ting somebody's hair, and we went straight on out Central Avenue u p  to 
Pecan; we went up  Pecan Avenue and stayed a t  the drug store about ten 
minutes; went down Pecan to the railroad, came up Pecan and out 
High Street, crossed Clement and went down to Lamar and stayed 
behind the sign-board there until he came out of his shop. Yes, sir, I 
mean we hid and concealed ourselves and waited on the man to  come out 
so we could rob him. After he was shot we ran. . . . We went 
back and got his money." 

And, finally, defendant said : "I did not kill MI.. Rit ter  on December 
13th, I didn't shoot him. Yes, sir, i t  was part  of a plot. I again say I 
(didn't kill him." 

As witness for defendant, his grandmother iestified: "Since Joe  
growed up he likes to have his own way. I t  seems his mind don't go 
right like it ought to. Now, when he was small, I could get him to go 
most any may. Since he growed up, since he got that  lick on his head, 
he got hit i n  the head with a brick in June, he h2.s been sort-a 'modest' 
like, that  was in June,  1940. H e  went to the hospital. H e  was in there 
from Saturday night till Thursday . . . Since that  time he has 
acted like he didn't have good sense. Jus t  sit and looked. I would say, 
'Joe, what's the matter,' and he mould say, 'Notning.' I Ie  would say 
that any time, when he was up, sitting down he just sit and looked and 
looked. When he come home from thcl hospital he had a place over this 
eye, and that place bled two or three times. H e  had to go and have it 
dressed, but wheth& it broke the skull or not, I don't know. No, he 
has not acted since then like he did before. H e  acted crazy like around 
the house." 

Verdict : Guilty of murder i n  the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals therefrom to Supreme Court. and assigns error. 

Attorney-General  N c X u l l a n  a n d  Assistant Attorneys-General B r u f o n  
and P a t t o n  f o r  the S ta te .  

J .  C'. S e l ~ e l l  and H i r a m  P. W h i t a c r e  for de fevdan t ,  appellant.  

WIKBORKE, J. A painstaking scrutiny of the record, and a careful 
consideration of the questions presented in brief of counsel for defendant 
fail to disclose prejudicial error. 

The first exception relates to the admission in evidence of photographs 
identified as having been taken a t  one o'clock on the morning of 14 De- 
cember a t  the scene where the body of deceased was found, one the "was 
it was when we got theren-and the other after hN2 was turned over "to 
get a facial picture of him to see if he could be definitely identified." 
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The seventh exception is directed to the action of the solicitor in showing 
the photographs to the jury during his argument. The record shows 
that  when these photographs were admitted in evidence the court in- 
structed the jury that  they were not offered as substantive evidence, but 
only for the purpose of illustrating the testimony of the witness, if the 
jury should find that  they do illustrate it. Then, again, in his charge 
the court repeated the instruction, and further expressly charged that  the 
jury should not consider them as substantive evidence as "tending to 
prove any of the main facts a t  issue." For  the purpose for which the 
photographs were offered and received in evidence, they are competent. 
The  record fails to show that  the solicitor used them for any other pur- 
pose. Hence, their admission in evidence for the purpose stated is in 
accord with well settled rule of law in this State. Pickett v. R. R., 153 
S. C., 148, 69 S. E., 8 ;  S. v. Jones, 175 N. C., 709, 95 S. E., 576; S. v. 
Lutterloh, 188 N. C., 412, 124 S. E., 752; Honeycutt v. Brick Co., 196 
N .  C., 556, 146 S. E., 227; S. v. Perry, 212 N. C., 533, 193 S. E., 727; 
8. v. Hol land ,  216 N .  C., 610, 6 S. E .  (2d) ,  217. 

Defendant next contends that  the court erred in limiting the jury to 
the rendition of one of two verdicts, "Guilty of murder in the first 
degree" or "Sot  Guilty." Exceptions 8 and 9. 

It is provided in C. S., 4200, that  "A murder . . . which shall be 
committed in the perpetration, or attempt to perpetrate any . . . 
robbery, . . . or other felony, shall be deemed to be murder in the 
first degree and shall be punished by death." Speaking thereto in the 
case of S. v. Spivey, 151 N.  C., 676, 65 S. E., 995, Manning, J., for the 
Court, said:  "Where the evidence tends to prove that  a murder was 
done, and that i t  was done by means of poison, lying in wait, imprison- 
ment, starving, torture, or which has been committed in perpetration or 
attempt to perpetrate any arson, rape, robbery, burglary or other felony, 
and where there is no evidence and where no inference can fairly be 
deduced from the evidence of or tending to prove a murder in the second 
degree or manslaughter, the trial judge should instruct the jury that  it is 
their duty to render a verdict of 'guilty of murder in the first degree,' if 
they are satisfied beyond a reasonable doubt, or of (not guilty.' If, how- 
ever, there is any evidence or if any inference can be fairly deduced 
therefrom, tending to show one of the lower grades of murder, it  is then 
the duty of the trial judge, under appropriate instructions, to submit that 
view to the jury. I t  becomes the duty of the trial judge to determine. 
in the first instance, if there is any evidence or if any inference can be 
fairly deduced therefrom, tending to prove one of the lower grades of 
murder." See, also, 8. v. Newsome, 195 S. C., 552, 143 S. E., 187; 
S. 21. Donnell, 202 N .  C., 782, 164 S. E., 352. 
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I n  the present caqe, if the evidence for the State is to be believed, the 
defendant, in the perpetration of, or in an attempt i o perpetrate a robbery 
of C. C. Ritter, shot and killed him. The homicide so committed is 
murder in the first degree. C. S., 4300; S.  c. Logan, 161 N .  C., 235, 
76 S. E., 1 ;  S .  v. illiller, 197 N.  C., 445, 144 S. -E., 590; S.  v. Donnell, 
supra; S .  c. Satterfield, 207 X. C., 118, 176 S. E. 466; S.  v. Green, 207 
N .  C., 369, 177 S. E., 120; AS. v. Alston, 215 5. C., 713, 3 S. E. (2d) ,  11 ;  
S. v. Kelly, 216 N .  C., 627, 6 S. E .  (2d),  533. 

I f ,  on the other hand, the testimony of the defendant, as witness in 
his own behalf, is to be believed, the killing of C. C. Rit ter  was done by 
John Henry Thomas, while he and defendant, as co-conspirators in a 
preconceived plan to rob C. C. Ritter, were perpetrating or attempting to 
perpetrate a robbery of him. This too made the homicide murder in 
the first degree, and both of them would be guilty. S.  v. Bell, 205 
N .  C., 225, 171 S. E., 50;  S .  *. Sfefanoff, 206 N .  C., 443, 174 S. E., 411; 
S. c. Green, supra. 

There is no evidence of a lesser degree of homicide. S. v. Spizey, 
supra; S .  v. Myers, 202 S. C., 351, 162 S. E., 564; S .  7.. Ferrell, 205 
N .  C., 640, l i 2  S. E., 186;  S.  v. Gosnell, 208 K. C., 401, 181 S. E., 323. 

Hence, there is no error in limiting the jury to one of two verdict\, 
murder in the first degree or not guilty. 8. v. Donnell, supra; S .  2 . .  

h'afterfield, supra. 
Defendant further complains that  in addition to charging the jury on 

the subject of homicide committed while in the pwpetration, or attempt 
to perpetrate a robbery, the court went furthe]. and charged on the 
subject of "a willful, deliberate and premeditated killing," and still 
limited the jury to one of two verdicts as hereinbsfore stated. Even so, 
as was similarly stated by this Court in 8. v. Logan, 161 N. C., 235, 
76 S .  E., 1, his honor might well have omitted from his charge all refer- 
ence to '(premeditation and deliberation," for the entire evidence in the 
record shows that C. C. Ritter was slain either by defendant as principal, 
or by John Henry Thomas as co-conspirator of (defendant, acting in a 
concerted plan with defendant, in the perpetration of, or attempting to 
perpetrate a robbery of C. C. Ritter. See, also, S. v. Alston, supro. 

Defendant further contends that  the court should have instructed the 
jury on the question as to whether defendant w ~ s  mentally capable of 
committing the crime. There is no evidence that  the defendant was not 
capable of knowing and understanding what he was doing. Compare 
S.  v. .Murphy, 157 S. C., 614, 72 S. E., 107; 8. c. Alsfon, supra. In 
fact, it appears from the charge of the court below that defendant did 
not then undertake to exculpate himself upon the ground of insanity. 
Yet the court was liberal in charging the jury as to his contentions in 
respect to all that the evidence ten& to show as to the blow on his head, 
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as  well as  to  the  circumstances under which he was reared by a n  aged 
grandmother, and as  to  his  condition i n  life. 

There a re  other exceptions appearing i n  the record which a r e  not 
brought forward i n  defendant's brief and  a r e  deemed abandoned. Rule  28 
of the  Rules of Prac t ice  i n  the  Supreme Court ,  213 N. C., 808. How- 
ever, we find n o  meri t  i n  them. 

I n  the judgment below there is 
X o  error. 

CLYDE BEACH, EMPLOYEE. V. R. E. McLEAX AND/OR LONG SHOALS 
COTTON MILLS, EMPLOYER, AXD AMERICA?; MCTUAL LIABILITY IN-  
SURANCE COMPANY, CARRIER. 

(Filed 7 May, 1941.) 

1. Master and Servant § 55d- 
The Industrial Conlmission is the body designated hy %tatute to find thr 

f:lc2tc: in proceedings for compensation, and  it^ findings of fact, when snp- 
ported by competent evidence, a re  conclusive and are  not subject to review 
by the Superior Conrt or by the Supreme Court. 

2. Same-- 
A conclusion of law of the Industrial Commission is reviewable on 

appeal. 

3. Master and Servant 4d- 

\T'hether the relationship between the parties is that of master and 
servant or principal and independent contractor involves a mised question 
of lam ant1 of fact, the terms of the contract being a question of fact, and 
the relationship created by the contract being n qnestion of law. 

4. Master and Servant § 35d- 

While the findings of the Industrial Commission as  to the terms of the 
cn~ltract between the parties is final, its conclusion as  to the relationship 
created by the contract is a conclusion of law which is reviewable 011 

;ippeal. 

3. Master and Servant § 4a- 

A11 independent contrnctor is one employed to do a specific job o r  piece 
of work who is not m d e r  the control or snperviiion of the employer as to 
the methods or manner i~sed, but who is responsible to the employer solely 
for the results. 

6. Same-Contract held to  create relationship of principal and independent 
contractor and  not that  of master and servant. 

Findings that defendant corporatio~l p~~rchascd  certain machinery lo- 
cated in another mill, that it was its duty nnder the contract of sale to 
dismantle ant1 movc the machinery, that thereafter the corporation entered 
into ;I c.ontr:tc,t with an indiridu:\l to diimnntlr and move the mnchinery, 
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~ultlvr wllich agreen~eut  the individu:31 wits to furnish the 1;tbor ;uld trucks 
to (lo the work. wns to be paid on the basis of the machinery actually 
tlismantled and snlv;~geil ant1 not on the basis of the work (lone. without 
wideucc thnt  the corpori~tion un~lertooli  to supervise or direct the work, 
i x  11cld to establish the relationship of principal and independent con- 
tractor and not t l ~ t  of master nntl stbrvant h e t n w n  the corpor;~tion :111(1 
the indivi(11i;iI. 

7. Same- 
Tile r ( w . r v i ~ t i o ~ ~  by tlle t ~ ~ n l ~ l o y c ~ r  of the right to tctrmini~te the  agree- 

ment untler wlli1.11 ]I(, t 'n~l~loys  ; I I I  i~ l t l~~ptw(l twt  ( 4 0 ~ ~ t r : ~ c . t ~ r  i s  not n rtlserv:r- 
tion of c w ~ t r o l  ;rnd sn~wrvision o v w  tllc, work so a s  to rnalic tlw rt~1;ltion- 
ship thnt of m:lslrr ; I I I ~  s v ~ ' v i l ~ ~ t .  

8. Hame- 

While insolwncy of the p ~ i r p o r t c ~ l  i~rdeq~twdfwt contractor mthy he con- 
sidered upon the question of the rc,l;~tiemship between the  parties whtw 
the evidence is conflicting a s  to whether the  employer actually retained 
control and supervision over the  \vork, where there is  no evidence tending 
to support a n  inferonce tha t  the contract was  u ~ e d  merely a s  t1 front to 
nvoitl liability, i ~ ~ s o l v ~ n r y  of tllr c.ontr;lc.tnr is  in.~m:rtc,rinl in tlctcrmining 
the re l :~  tionship. 

0. Master and Servant # Md- 
W l ~ c r c  the  Indnstri:11 Conmissicm m;tk(hs a conclusion involving n mixed 

qnestion of law nntl favt. without finding tlre n l l im:~te  facts upon which 
the cnnvlnsio~r is  fonntletl, the courts on appenl can review the  conclusion 
only to ttscwtain whether there was sufficient competent evidence to 
support thv fnctnal rlemc.nt involved therein, but where the commission 
finds ill1 of the facts,  the findings supported by evideucae nre final, hilt tht1 
co11rts can revits\v thc cwnclusion of law hased th'2rcon. 

10. Master  and Servant fj 3 9 b  

Upon the  findings of fac t  and the uncontradicted e v i d e ~ ~ c e  before the 
Industrial  Commission a s  to the  terms of the  contract between the  parties, 
i t  i e  held t ha t  the  contract created the  relationship of principal and in&- 
pendent co~l t rac tor  and not that  of master and servant between the person 
employing c1;rirnant and the  dcf twlant  corporaticmn, and judgment of the 
Suptbric~r ('onrt reversing tht, nwnrtl of the Industrial  (lommission granting 
compt'rls:~tion ; tgni~lst  the  c:orporatio~l is  i~ f l l rn~c~ l .  

11. Master and Servant fj 4a- 
T l ~ c  fact that  the work let is  intrinsically d m g t w m s  does not affect the 

rel;~tionsllip o f  prineipi~l and intkpendent co~~tr : tc :or  osisting between the 
pnrties. hilt only csnl:~rgrs t l ~ c  lcgt~l  tlnty and liilllility of tl~cl princip;il to 
the cmp1oyec.s of the ind(q)t~~rtlcrrt contrncator. 

12. Master and Sewant # 391>-- 
I t  wonltl seem thnt all c m p l o y c ~  of an  indepentlent contr:lctor may not 

hold the prinripal liahle nnilcr tlw Compensa t io~~  Act npon the doctrine. 
that  t h r  work let was  intrinsic;llly tlnngero~ls, s inw he ronltl not establish 
the  relationship of muster and s t , r ~ u r ~ t  1)ctwecn himself and the principal, 
the  liability of tlle principal to him in snch rnses I~eing fountled npon t 1 1 ~  
common law doc.trinc of nogligc~nct.. 
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13. S a m s  
Section 19, chapter 120. Public Laws of 1929, relates to contractors and 

subcontractors rind not to employers and  independent contractors. 

APPEAL by plaintiff from Clement, J., at  September Term, 1940, of 
GASTON. Affirmed. 

Claim for compensation under the Workmen's Compensation Act filed 
by plaintiff, alleged employee of the Long Shoals Cotton Mills. The 
defendant, American Mutual Liability Insurance Company, is a carrier 
for  the alleged employer. 

The essential facts are set forth in the opinion of the hearing commis- 
sioner, the material parts of which are as follows: 

"The Commissioner finds it a fact that  some time prior to October 28, 
1937, that  the Duke Power Company, which is the owner of the Tucka- 
seegee Plant  located in Gaston County, had sold to the Long Shoals 
Cotton Mills of Lincoln County, North Carolina, certain machinery that 
had previously been used by the Tuckaseegee Cotton Mill ;  and the Com- 
missioner further finds that  under the contract of sale to the Long Shoals 
Cotton Mills it was the duty of the buyer to dismantle said machinery 
and move the same from the Tuckaseegee Mill to the Long Shoals Cotton 
Mills in Lincoln County, and after the sale had been consummated the 
Long Shoals Cotton Mills entered into an agreement with one R. E. 
McLean to move said machinery from the plant of the Duke Power Com- 
pany to the plant of the Long Shoals Cotton Mi116; and under the con- 
tract and agreement between the Long Shoals Cotton Mills and R. E. 
McLean, McLean was to furnish his labor and trucks and move the 
machinery from the Tuckaseegee Mills to the Long Shoals Cotton Mills, 
and that  in pursuance of said understanding and agreement R. E .  Mc- 
Lean approached the plaintiff, Clyde Beach, who was a regular employee 
of the Tuckaseegee Mill as a machine room mechanic, in an  effort to 
procure the services of the plaintiff, Clyde Beach, to assist in dismantling 
the machinery consisting of generators and water wheels, and after some 
conferences between McLean and Beach and the superintendent over 
Mr. Beach, i t  was agreed that the Tuckaseegee Nil1 mould release Mr. 
Beach temporarily and allow him to assist Mr. McLean in dismantling 
the machinery; so, on Monday morning about 10 o'clock preceding the 
day of the injury the plaintiff temporarily severed his relations with the 
Tuckaseegee Mill and became an  employee of R. E. McLean during the 
t ime required to more the machinery in question; and on Thursday 
morning the plaintiff was engaged in hammering some machinery in 
the course of his employment for R. E. McLean and a piece of steel flew 
and hit the plaintiff in the left eye, and that  as a result of said injury 
the plaintiff has lost the total vision of his left eye, and in addition 
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thereto was disabled for a period of six weeks. .\nd the Cominissioi~er 
finds as a fact that this irljury arose out of a n l  in the course of the 
plaintiff's employn~ent. 

"The n ~ a i n  question in this case is to determine .rho the plaintiff, Clyde 
Beach, wa- \vorking for at the time of the alleged injury. Tlie Ponin~is- 
sioner finds nr a fact that the plaintiff was not an ~.mployee of the 'hwka- 
seegee Mill, which is o\vncd by the S u p e r i o ~  Y ~ r n  Xil l i ,  Tnc.. or the 
Duke I'ouw ( ' O I I I ~ I I ~ .  There i. no qnestion bn- that tlir plaintiff was 
eniployetl by R. E. McLcan a i d  lie \\.ah paid for hi6 labor 1)y R. I?. 
McLean's check, and said C'lytle 13t2arli never hat1 any cw~lt~.ec.tiial r ~ l i l -  
tion with anyone in coi~ncction with hi- employment cxcept R. F:. Mc- 
Lean, and the Conmissioner has heretofore found that R. F,. McLcari ditl 
not h a w  as many a.; five enlployee. and i i  not subjert to tlir Sort11 
('aroli~ia Workmen'.; Compensation . let ;  then we arrive : ~ t  tli(8 proposi- 
tion to determine ~vlic+lirr R. E. JfcI ,eai~ was an intlcpcnd~wt contractor 
for the Long Shoals C'otton Mills or whether he ~ 1 1  enlployee of the 
Long Shoals Cotton Mill.. The Con~missioner fintls as a fnct fvom the 
evidence that the said 13. I?. NeLcan was not an indepentlcnt contractor 
but was an employee or agent of the T,ong Shoals Cotton MilL employed 
by them for the p i rpow of removing the machine ,y in question from the 
Tuckaqeegee Mill to t11c mill of the defendant, Lorg Shoals Cotton Mill6 ; 
thereforci, tllc said R. E. McLean, bcing an agent of the T,ong Shoal? 
C'otton Mills for the purpose of doing the work in question, the plaintiff, 
Clyde Beach, n.hen cmploycd by said R. E. McLem as agcnt of the Long 
Shoals Cotton Mills, became an  employce of the Long Shoa1.i C'otton 
Mills and, thereforc, thc plaintiff's injury arose out of and in t h ~  course 
of  hi^ employment for the defendant, Long Shoals Cotton Mills." 

Having made the foinegoing findings and haying arrived at thr  roll- 
elusion stated, the hruring Commiisioner directed an amard against the 
corporate defendant antl it  appealed to the Full  Commis~ion. whir11 
affirmed the findings of fact antl the award. Upon appeal to the Supe- 
rior Court the judge below col~cludetl that upon the facts found McLean 
was an independent eontractor, and that the claimant was an  employw 
of said independent ('ontractor and not of the Long Shoals Cotton Mills. 
,Titdgmcnt was thereupon c n t ~ r ~ t l ,  i w w s i ~ ~ g  thc ava rd  and dismissing the 
appeal. Claimant rxcrptcd and wppealctl to this ~'lourt. 

( i ~ o r y c  B. h l a w n  nnrl 11'. B. ilIr .Onire,  .TI-., for  plaiu f i f f ,  nppe l lan  f .  
.T. Laurence J O ~ I P S  for  d e f e n d n n f s ,  appr l lers .  

BARSIIILL, J. Ch. 120, Publie Law.; 1929, known as the North Caro- 
lina Workmen's Compensation .let, in section 58 thereof, requires thc 
Colrlrnission not only to niak(1 an award but to likewise filc with the 
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award a statement of the finding of fact, rulings of law and other matters 
pertinent to the question a t  issue. Hence, under the statute the commis- 
sion is made a fact-finding body. The finding of facts is one of its 
primary duties and i t  is an  accepted rule with us that  when the facts are 
found they are, when supported by competent evidence, conclusive on 
appeal and not subject to review by the Superior Court or by this Court. 
Cloninger I - .  B a k e r y  Co., 215 N .  C., 26, and cases cited; X c Q i l l  v. Lum- 
berton, 218 N .  C., 586. 

I s  the "finding" of the hearing Coinmissioner, as affirn~ed by the Full 
Comrnis~ion, to the effect that  McLean mas not an  independent contractor 
but was an employee or agent of the Long Shoals Cotton Mills and that 
the employment of the claimant by McLean constituted an employment 
by the Long Shoals Cotton Mills a finding of fact, a mixed question of 
fact and law or a conclusion of law? I f  a finding of fact, it  is conclusive - 
and binding on us. I f  it  is a mixed question of fact and law, it is like- 
wise conclusive, prorided there is sufficient eridence to sustain the ele- 
ment of fact involved. I f  a question of law only, it  is subject to  review. 

This finding, or conclusion, that  McLean was an employee of Long 
Shoals Cotton Mills and not an independent contractor, standing alone - 
and nothing else appearing, would involve a mixed question of fact and 
law. I t s  correctness would depend upon the answer to two questions: 
(1)  What were the terms of the agreement-that is, what was the con- 
tract between the parties; and, (2 )  what relationship between the partics 
was created by the contract-was it that  of master and servant or that 
of employer and independent contractor 1 The first involves a question - - 
of fact and tlie second is a question of law. 

When. however, the Comnlission finds the facts, as it is required to do 
under the statute, thus answering the first question, then the conclusion 
becomes strictly a question of law reviwable by the Superior Cowt  and, 
upon appeal, by this Court. 

The Commission having found the facts in resr~ect to the terms and ., 
conditions upon which McLean undertook the work of dismantling and 
salvaging the machinery purchased by defendant from Superior Yarn 
Mills, it settled the question of fact inrolred in the "finding" or conclu- 
sion as to the nature and extent of the contract. Hence, the element of 
fact involved in the conclusion is settled. Both the court below and this 
Court are bound thereby. The only question preseutcd is the I ~ g a l  status 
of McLean under the contract. The Commission's conclusion in this 
r e s ~ e c t  is reviewable. Thomas v. Gas C'o., 218 N. C.. 420. 

I n  addition to the facts found by the Commission it appears from 
uncontroverted testimony, much of which was offered by the claimant, 
that  the claimant worked under the exclusive supervision and control 
of McLean; that  the corporate defendnnt reserved no right of control 
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or direction in respect to the work; that  McLerrn was to be paid not 
upon the basis of work done but for the machinery actually dismantled 
and salvaged; that  McLean, in fact, did considerrtblc work for which he 
received no pay, some of the machinery he attempled to d i sn i a~~ t l e  having 
fallen into the river; and that  McLean was not regularly employed by 
the corporate defendant but was engaged in the bnsiness of dismantling, 
salvaging and moving heavy machinery. 

Was the court below correct in concluding. uron the facts found, as 
supported by the other testimony, that McLean was an independent 
contractor ? 

, in independent contractor is one who undertakes to produce a given 
result, but so that  in the actual execution of the work he is )lot under 
the order or control of the person for whom he does it, and may use his 
own discretion in things not specified. Pollock, Torts, 78;  Barrows on 
Segligence, 160. The vital test in determining whether a person em- 
ployed to do certain work is an independent contr;3ctor or a inere servant 
is the control over the work which is reserved bv the emplover. Stated - * 

as a general proposition, if the contractor is under the control of the 
employer, he is a servant ; if not under such control, he is an independent 
contractor. 14 R. C. L., pp. 67, 68; Aclerholt 1%. ('ondon, 189 N .  V., 748, 
128 S. E., 337: Russell c. Oil Co., 206 N .  C., 341, 174 S. E., 101. 

An inde~enden t  contractor has been defined a:; one who exercises an 
independent employment, contracts to do a piece of work according to 
his own judgment and methods, and without being subject to the eni- 
ployer except as to the results of the work, independently of such em- 
ployer and freed from any superior authority in him to say how the 
specified work shall be done or what the laborers shall do as it progresseq. 
Greer v. Construction Co., 190 N. C., 632, and eases cited; Drake r .  
.4she1ill~, 194 N .  C., 6, 138 S. E., 343; T ~ n g l t c  I .  R. R., 212 K. C., 33, 
192 S. E., 846; Craft v. Timber Co., 132 IT. C., 151, 43 S. E., 597. 

Measured by the standard of these definitions the conclusion of the 
court below was clearly correct. This conclusion is not affected by evi- 
dence tending to show that a t  times an agent of the defendant was 
present while the work progressed. None of the t r s t in~ony tends to  how 
that he undertook to supervise or to direct the work. Xor  is the fact that  
one of the trucks of the defendant was used in mo~, ing  a small part of the 
machinery material, since it does not appear under what conditions it 
was so used or that  the defendant reserved any right in respect thereto. 
The suggestion in the testimony that  defendant re~erved ;he right to 
discharge McLean is not proof of a reserl-ation :~f a right to superrise 
and direct. I t  was, if made, merely a rewryat on of the privilege to 
terminate the agreement ~vithout incurring an>- liability for breach of 
contract. 
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But, says claimant, &Lean is insolvent and this alters the relationship 
and sustains the conclusion of the Commission. Insolvency, where the 
evidence is conflicting, may be considered in determining the relationship 
created by the contract. Keech 1 ) .  L u m b e r  Co., 166 N. C., 503, 82 S. E., 
836. Here. however, where all the evidence tends to show that he was an 
independent contractor and there is no testimony to support an  inference 
that  he was used merely as a front to avoid liability, McLean's insolvency, 
while unfortunate, is immaterial. 

I t  is t rue that  in a certain line of decisions of this Court, involving 
compensation cases, we have said that  where the Commission makes a 
conclusion as a basis for an award me will review the testimony to ascer- 
tain whether sufficient evidence appears to support the element of fact 
involved in the conclusion. B e r r y  1 ' .  Furnitztro Co., 201 K. C., 847, 
161 S. E., 552; W e b b  v. I 'omlinson, 202 S. C., 560, 161 S. E., 341; 
Pnrrish I ? .  d r m o u r  & Co., 200 N .  C., 654, 158 S. E., 188; N i c h n u x  t:. 

Bott l ing Co.,  205 N. C., 786, 172 S. E., 406 ; Singleton v. Laundry  Co., 
213 N .  C., 32, 195 S. E., 34;  Loclcey c. Cohen,  Goldman & Co., 213 
N .  C., 356, 196 8. E., 342; Xoore  v. Snlcs Co., 21-1 N. C., 424, 199 S. E., 
605. I t  is upon this line of cases that  the claimant now relies. H e  
contends that  inasmuch as the conclusion involved an  element of fact 
the court below was without authority to reverse it. 

I t  must be noted in  this connection that  in the cases cited and relied 
upon by the claimant the Commission found only the ultimate fact or 
conclusion without finding the evidential and probative facts upon which 
the conclusion was based. We are required, in those instances, to review 
the testimony to ascertain whether there was sufficient competent evidence 
to support the factual element involved in the conclusion. Here the 
~om&iss ion  has found the facts which constitute the contract. The facts 
as thus found are conclusive, N o o r e  1). Sales Co., supra. 

I f  the difference in the question presented, when only the ultimate fact 
is found on the one hand, and when all the facts are found on the other, 
is considered i t  becomes apparent that  the line of cases relied on by 
claimant are distinguishable and are not in point. 

The claimant contends here that if McLean was an independent con- 
tractor the evidence tends to show that  the work contracted to be done 
was intrinsically dangerous and that the defendant could not, by a dele- 
gation of such perilous operations to McLean as an independent con- 
tractor, escape liability for the plaintiff's injury. This was not the 
theory of the trial below. The Commission found or concluded that 
claimant was an employee and not an independent contractor. Even so, 
this is a common law doctrine under the law of negligence. That  work 
is intrinsically dangerous does not affect the relationship of the parties. 
I t  merely enlarges and extends the legal duty and liability of the other 
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p a r t y  to  the contract i n  respect to  the employees of the independent 
contractor. 

I t  is doubtful  tha t  plaintiff could seek relief before the  Indus t r ia l  
Commission under  this  rule  of law f o r  the  reason I ha t  he  could not estab- 
lish the relationship of employer and employee. , ipparent ly his remedy. 
if any,  based on this  theory, must  be enforced in a11 action ex ddelicfo. 

See. 19, ch. 120, Publ ic  Laws 1929, has  n o  application here. T h a t  
section relates to  contractors and subcontractors--not to  employer? and 
independent contractors. 

T h e  judgment below is  
Affirmed. 

I)AIST CHINNIS, ADI~INI~TRATRIX O F  THE ESTATE O F  HELEN BRINSON. 
DECEASED, v. ATLANTIC COAST LINE RAILROAD COMPANY A N D  

MRS. ETTA RUSS. 

(Filed 'i May. 1941.) 

1. Appeal and Er ror  § 3 9 -  
Where it is determined on appeal that defendant's motion for judgment 

a s  of nonsuit should have been allowed, errors, if any, in the admission 
or exclusion of evidence or in the charge of the court, are  harmless. 

2. Railroads § +Upon evidence i n  this case, neg1ig:enre of driver was sole 
proximate cause of accident a t  crossing. 

The evidence tended to show that plaintiff'u illtestate was riding as  a 
guest in a car which was being driven a t  night a t  a speed of about 60 
miles per hour along a straight, hard surfaced highway, approaching de- 
fendant's railroad crossing, that the view of the 1.rossing itself was unob- 
structed for a dist:u~ce of 225 feet or more. nnd that the automobile 
crashed into the rear of the 42nd car of defendant's freight train after 
the engine and 41 cars, traveling at a speed of  bout 15 miles per hour, 
had already passed over the crossing. Skid marksa on the highway started 
about 200 feet from the crossing. H e l d :  The evidence disrloses as  a 
matter of law active negligence on the part of the driver intervening after 
any alleged negligencae 011 the part of the engineer in failing to give waril- 
ing of his approach to the crossing by somding the bell or blowing the 
whistle, which negligence of the driver continned to operate to the instant 
of injury, and therefore the negligence of the tlrixrr was the sole proxi- 
mate cause of the injury, and defendant railroad company's motion for 
nonsuit should have been allowed. 

3. S a m e  
Where the evidence discloses that the driver of nn :~ntomobile traveling 

about 60 miles per hour crashed into the 42ntl c:lr of tlrfendallt's freight 
train after the engine and 41 ears, traveling at :~bont 15 miles per hour, 
had already passed over the crossing, ant1 tiint the vitw of thr crossing itself 
was nnobstructetl for 225 feet or more. the fact th;rt the railroad compmiy 
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had left a tank car on either side of the crossing so as to obstruct the 
view of approaching trains, cannot be held a proximate cause of the 
collision. 

4. Same- 
The evidence disclosed that the accident in suit occurred where defend- 

ant's tracks crossed a t  a grade a short pax-ed highway connecting two 
other highways, that the connecting highway, although a public road, was 
not a thoroughfare, that it was in a rum1 section, and that there were 
only a few houses and no unusual amount of travel along the two miles 
of the road's extent, and there was no evidence of unusual or hazardous 
conditions existing a t  the crossing. H e l d :  I t  mas not the duty of the 
railroad to provide signal lights or a watchman at the crossing late at 
night. 

APPEAL by plaintiff from M'illiams, J . ,  at October Term, 1940, of 
NEW HANOVER. K~ error. 

This was an  action for wrongful death resultilig from collision between 
an  automobile in which plaintiff's intestate was riding and a freight 
train of defendant railroad company. Voluntary nonsuit was entered 
as to defendant Russ. Upon issues submitted, the jury answered the 
issue of negligence in favor of the defendant railroad. From judgment 
on the verdict, plaintiff appealed. 

I saac  C .  W r i g h t  a n d  W .  K. R h o d e s ,  Jr., for  p la in f i f f ,  appe l lan t .  
L. J .  Po i s son ,  W m .  H. C a m p b e l l ,  a n d  A l n n  A. Mnrshn l l  f o r  d e f c n d n n f ,  

nppellee.  

DEVIK, J. The plaintiff, seeking relief from the unfavorable result 
below, has brought forward with her appeal several assignments of error 
relating to the admission of testimony, and also to the judge's charge to 
the jury. However, these exceptions become immaterial and the errors, 
if any, harmless, since we think the evidence insufficient to require the 
subn~ission of the case to the jury, and that defendant's motion for judg- 
ment of nonsuit should have been allowed. 

The evidence offered by the plaintiff tended to show that  the injury 
complained of occurred a t  a point, north of the limits of the city of 
Wilmington, where a short east and west road, connecting two highways, 
crosses the defendant's railroad tracks a t  grade. The general direction 
of the railroad is north and south, and the crossing is about one mile 
north of the Smith Creek bridge. There are two tracks, the west track 
being the main line, and the east track a siding, the distance between the 
two tracks being about eight feet. On the sidetrack were two tank cars, 
one south and the other north of the crossing, the one forty feet from the 
road, and the other about nine or ten feet therefrom. The east and west 
road was level and straight for some three hundred yards. The paved 
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portion was eighteen feet wide, with shoulders of six and five feet. Tlie 
usual signs indicating the railroad crossing were in place. There were 
some trees on the north side of the road near the c:rossing and cultivated 
fields on the south. Tlie automobile in which plaintiff's intestate was 
riding was being driven west along the road toward the crossing, and 
at  the same time defendant's freight train, conlpcsed of forty-nine cars, 
was proceeding north, up grade, at  a speed of fifteen miles per hour. 
-1s one approached the crossing from the east, the crossing could be 
plainly seen for a distance of 225 to 295 feet. The tank cars on the 
sidetrack would obstruct the view to the north and south if one were on 
or near the crossing over the sidetrack, but there was no obstruction to 
the view of the crossing itself at  any point along the road leading from 
the east. 

The collision between the autoniobile and the train occurred about 
11 :10 p.m., 25 April, 1939. The automobile was being driven toward 
the crossing a t  a speed of sixty miles per hour. The driver was a young 
man named Russ, and, besides plaintiff's intestate, there were two others 
in the automobile, another young man and young woman. The engine 
and forty-one cars of the train had already passed over the crossing, and 
the automobile struck the rear of the forty-second car in the train, an  
aluminum colored tank car. The impact of the nutomobile was so vio- 
lent that  the rear trucks of the tank car were derailed and portions of 
the car broken. The automobile was smashed and the four occupants, 
including plaintiff's intestate, killed. The automobile was crushed and 
jammed against the tank car on the siding. There were skid marks on 
the pavement,'made by the tires of the automobile, which extended back 
from the crossing two hundred feet. One of plaintiff's witnesses testi- 
fied he did not hear whistle or bell as the train approached the crossing 
from the south. There was evidence to the contrary. 

I t  is apparent from the speed of the automobile, and the length and 
speed of the train, that  the engine was approximately one-third of a 
mile beyond the crossing when the automobile s1,ruck the forty-second 
car, and that the failure of the train crew to give iimely warning by bell 
or whistle of the approach of the train, a t  the proper distance, before i t  
reached the crossing did not affect the result. Sounding the whistle or 
bell at  that time would not hare  served the driver of the automobile who 
then, a t  the speed a t  which he was traveling, was more than a mile away. 
The automobile was not struck by the engine a t  the crossing. The auto- 
mobile struck near the rear of a long moving freight train when the cars 
in motion over the crossing were rendered plainly visible by the lights of 
the automobile. The injury is attributable to the high speed of the auto- 
mobile, and the apparent failure of the driver to observe the moving 
train and his inability to stop the automobile, dul? to its speed, in time 
to aroid striking the train. 
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The conclusion is inescapable that  the negligence of the driver of the 
automobile was the sole proximate cause of the unfortunate injury and 
death of plaintiff's intestate, and that  the defendant railroad cannot be 
held liable therefor under the testimony in this case. Conceding that 
there was evidence of failure on the Dart of defendant to sound whistle 
or  bell to give warning of the approach of the train to the crossing, i t  
is clear that  the active negligence of the driver of the automobile, subse- 
quently operating, was the real efficient cause of the injury to plaintiff's 
intestate. Powers v. Sternberg, 213 N .  C., 41, 195 S. E., 88;  Arewell 
c. Darnell, 209 N .  C., 254, 183 S. E., 374; Bench v. Patton, 208 N .  C., 
134, 179 S. E., 446; Haney v. Lincolnton, 207 11'. C., 282, 176 S. E., 560. 
,4ny negligence on the part  of defendant in failing to give proper warn- 
ing of the approach of the train to the crossing was insulated by the 
subsequent intervention of the active negligence of the driver of the auto- 
mobile in striking the rear end of the moving freight train some appre- 
ciable time after the engine had passed the crossing. Butner v. Spease, 
217 N .  C., 82, 6 S. E.  (2d), 808; Quinn 2;. R. R., 213 N. C., 48, 195 
S. E., 85;  Boyd 2%. R. R., 200 N. C., 324, 156 S. E., 507. Under the 
rule laid down in Smith v. Sinlc, 211 N .  C., 725, 192 S. E., 108, we 
think the evidence here clearly shows that  the injury complained of was 
independently and proximately produced by the active negligence of an 
independent agency in the person of the driver of the automobile. 

The negligence of the driver of the automobile was patent. I t  inter- 
vened between the failure of the defendant to give warning of the ap- 
proach of the train to the crossing and the injury to plaintiff's intestate, 
and i t  began to operate subsequent to any act of negligence on the part  
of defendant, and continued to operate to the instant of injury. Bal- 
linger v. Thomas, 195 S. C., 517, 142 S. E., 761; Hinnant v. R. R., 202 
N. C., 489, 163 S. E., 555; Baker v. R. R., 205 N. C., 329, 171 S. E., 
342. 

I n  Herman c. R. R., 197 N. C., 718, 150 S. E., 361, Stacy, C. J., 
speaking for the Court, expressed the applicable principle in this lan- 
guage: "Even if the engineer or fireman did fail to ring the bell or 
sound the whistle, of which there is only negative testimony with posi- 
tive evidence to the contrary, still the defendant had a right to operate 
the train over its track, and the negligence of the driver of the automo- 
bile is so palpable and gross, as shown by plaintiff's own witnesses, as to 
render his negligence the sole proximate cause of the injury." 

I t  is apparent that  the obstructions to the view of a person on or near 
the sidetrack, in looking to the north or south, did not affect the visi- 
bility of the crossing itself, or of the moving cars thereon, or prevent a 
person approaching the crossing along the road from the east from 
having a clear and unobstructed view of the train for a distance of 225 
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feet or more. This is not a case where the view of an  approaching train 
is obstructed, and niany of the principles of law relating to such cases 
are inapplicable. Here the engine and forty-one cars had already passed 
over the crossing, and the automobile collided with one of the rear cars 
of the train as the car was moving on the track over the crossing. I t  
was in evidence that the automobile was being drilren along the center of 
the paved portion of the road, and from the marks on the parernent it 
is apparent that  the driver of the automobile applied his brakes two 
liundred feet fro111 the rrossing but was unable lo stop. We conclude 
that the evidence docs not warrant the I-cnsonable rnference of actionable 
negligence on thc part  of the defendant with respect to the visibility 
of the crossing or of the moving cars with which tlie autoniobile collided. 
The presence of the two tank cars on tlie siding ir the position in which 
the evidence shows they were, may not be held the proximate cause of the 
injury. Osbornr~ 1 % .  Cottl Co., 207 S. C., 545, 177 S. E., 796; Ganf 11.  

Ganf, 107 N. C., 164, 148 S. E., 34. 
Nor  can we hold that  i t  was the duty of the defendant to provide for 

this crossing signal lights, or a watchnian a t  this hour of tlie night. 
While this TTRS a public road, i t  was not a thoroughfare; it  was in a rural  
section, and there were only a few houses along the two miles of the 
road's extent. There was no unusual amount of traffic, nor other evi- 
dence of unusual or hazardous conditions existing at the crossing so as to 
impose upon the railroad in the exercise of due c ~ r e  the further duty to 
l ro r ide  such warning devices in addition to signaling the approach of 
the train to the crossing by sounding whistlc or bc~ll. Cnldruell 11. R. R., 
218 N. C., 63 ; A1loselc?j 1 % .  I?. R., 107  N. C., 628, 150 S. E., 184. 

Fo r  the reasons stated, there was 110 error in rendering judgment for 
the defendant. 

N o  error. 

STATE r. .TOE: RODDEY. 

(Filed 7 Mag, 1041.) 
1. Homicide § 27f- 

Where all the evidri~cc tends to show that when defendant shot deceased, 
both were inside defendnnt's house, a charge on the duty to retreat in case 
of a nonfelonious assi~ult, even though correct in itself, constitutes preju- 
dicial error, although the right of defendant to kill in defense of his home 
is given in other portions of the charge, since thcl duty to retreat in case 
of a nonfelonions assault is not applirable to the eridence. 

2. Hon~icide 5 11- 
A xnnn who is in his own home and who is inncwnt of guilt in bringing 

on the affray, is not required to retreat, but may stand his ground and 
repel the assault with such force as is necessary, even to the point of 
killing his adrersnrg, reg:~rdlcss of the original character of the assault. 
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.IPPLAL by defendant from Cleinent,  J., at  11 Sovember, 1940, Regular 
Term, of ME(-BLENBURG. 

Criminal prosecution upon indictment charging defendant with the 
murder of onc Ernest Brown. 

The defendant entered plea of not guilty, and upon the call of the case 
the solicitor for the State announced in open court that  State would not 
ask for a rrrdict  of guilty of murder in the first degree, but would only 
ask for a verdict of murder in thr second degree, or manslaughter, as tlw 
evidence might warrant. Thereupon counsel for defendant annonnrrtl 
in open court that  dcfcndant would inroke thc doctrine of self-defensr 
in defending his own home. 

Pertinent facts of record are thew:  On Sunday, 1 September, 1040, 
the decra5cd. Ernest Brown, lired on one side of Swartz's -1lley in the 
city of Charlotte, and the defendant lired on the other side. Defendant's 
house conbisted of front room, middle room, kitchen and back porch. On 
the afternoon of above date defendant complained of conduct of alleged 
intoxicated persons in the alley, and, in consequence, he and deceased 
becair~r involved in a verbal quarrel and fist fight in the alley. They 
separated. Deceased mas escorted to his home by his wife and another. 
I Ie  soon went to and sat on the porch of N a r y  Wallace near defendant's 
house. Defendant was accompanied into his house. 

From this point the State offered evidence tending to show that  de- 
fendant got hi< pistol and went to his back door, called deceased to come 
over and talk over their differences, and as deceased, in a peaceful man- 
ner, came to the door where defendant was, defendant renewed the 
quarrel, and as deceased stood inside the screen door, defendant shot him 
with the piqtol which he had in his right hand hidden from view of those 
outside; and that  deceased stumbled forward, straightened u p  and fell 
into the middle room, after which defendant shot him twice. 

On the other hand, defendant offered evidence tending to show that  he 
and dcceascd had been friends; that  he expressed a desire to talk with 
deceased as to why he had stricken h im;  and that, hearing this expres- 
sion, deceased came in a fighting attitude to the back porch of defendant. 
What followed, as contrnded by defendant, is described by him briefly 
in this mannrr : "I was standing in the door, and he was coming on my 
porch. . . . I said 'Ernest, don't come in m y  house.' And I com- 
menced backing up. H e  rushed in after me . . . I told him to leave 
me alone, and I backed into the middle room to the fireplace, and when 
I got there, there was the pistol laying up there. I reached and got it, 
and he was right on me then, and he grabbed me and said, 'Oh, God 
damn you, I 'm going to kill you.' I thought he was going to kill me, just 
like he said. . . . A\ll the shots was made there in that  middle room. 
I did not have my piitol at any time before he come into the middle 
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room . . . I say I shot Ernest Brown trying to protect myself after 
he grabbed me . . . I don't know what Ern& Brown had . . . 
when he grabbed me, he had one hand in back of him. He reached 
back . . ." 

Verdict : Guilty of manslaughter. 
Judgment: Confinement in common jail of Mecklenburg County for a 

period of two years, and to be assigned to work under the control and 
supervision of the State Highway & Public Works Commission. 

Defendant appeals to Supreme Court and assigns error. 

Attorney-General M c N u l l a n  and Assistant -4tforneys-General Bruton 
and Pat ton  for the State .  

G. T .  Carswell and Joe 147. E r v i n  for defendnni ,  nppel lanf .  

WINBORNE, J. The court below, speaking to the subject of the right 
of a man to fight in self-defense, among other thirgs, charged as follows : 
"NOW. if an assault is made on him and is not a felonious assault, then 
before he can slay his assailant and do so in self-defense, the law requires 
that he retreat, get away if he can do so without subjecting himself to 
great bodily harm or death. . . . I n  such cases a person is required 
to withdraw, if he can do so, and retreat as far as is consistent with his 
own safety. I n  either case, he can only kill from necessity, but in the 
one he can have that necessity determined in v i m  of the fact that he 
had a right to stand his ground; in the other, he must show, as one 
feature of the necessity, that he has retreated to the wall. That is, if it 
was not a felonious assault, then he is required to retreat if he can do so 
in safety, rather than to slay his assailant." Exception by defendant. 

Defendant appropriately contends that while ,'he doctrine of retreat 
enunciated in these instructions mag be correct'y applied to different 
factual situations, it does not apply to a controversy in a man's home, 
as in the present case. Hence, he contends that, even though the court 
did further instruct on the right of a man to protect his home and family, 
the instructions to which exception is taken are calculated to mislead the 
jury to his prejudice. With this contention we agree. S. v. Bryson,  
200 N. C., 50, 156 S. E., 143, and cases cited. 

Ordinarily, when a person, who is free from fault in bringing on a 
difficulty, is attacked in his own dwelling or home, the law imposes upon 
him no duty to retreat before he can justify fighting in self-defense. 
26 Am. Jur., 263 ; Homicide, see. 155 ; S. T. H n r m a n ,  78  N .  C., 515 ; 
8. v. Bryson,  supra. Compare S. v. Glenn,  198 N. C., 79, 150 S. E., 663. 

The principle is expressed in the case of S. v. H a r m a n ,  s u p m ,  in an 
opinion by Reade, J., in this manner: "If the prisoner stood entirely on 
the defensive and would not have fought but for the attack, and the 
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attack threatened death or great bodily harm, and he killed to save him- 
self, then it was excusable homicide, although the prisoner did not run 
and flee out of his house. For,  being in his own house, he was not 
obliged to flee, but had the right to repel force with force, and to increase 
his force, so as not only to resist, but to overcome the assault." 

Again, in S. v. Bryson, supra, Stacy, C.  J., speaking to the subject, 
said:  "The defendant being in his own home and acting in defense of 
himself, his family and his habitation-the deceased having called him 
from his sleep in  the middle of the night-was not required to retreat 
regardless of the character of the assault. S. v. Glenn, 198 N. C., 79, 
150 S. E., 663; S. v. Bost, 192 W. C., 1, 133 S. E., 176. This, however, 
would not excuse the defendant if he employed excessive force in re- 
pelling the attack. S. v. Robinson, 188 N.  C., 784, 125 S. E., 617." 

Applying these principles, the doctrine of retreat has no place in the 
present case. A11 of the evidence tends to show that  the shooting took 
place in the home of defendant. 

As the case goes back for a new tr ial  for cause stated, we deem it 
unnecessary to discuss other exceptive assignments. The matters to 
which they relate may not again occur. 

Let there be a 
New trial. 

MRS. NATTIE H. HAWES a m  JOHN ROBERT HBWDH v. C. L. HAYNES 
A N D  WIFE, MRS. C. L. HAYNES. 

(Filed 7 May, 1941.) 

1.  Parent and Child 8 7- 
Parents are not responsible for the torts of their minor son by reason 

of the relationship, but liability must be predicated upon evidence that 
the son mas in some way acting in a representative capacity, such as 
wonld make the master responsible for the servant's torts. 

2. Automobiles § % 

Ordinarily, the owner of an automobile is not liable for the negligence 
of a person to whom he has loaned the car for such person's own pur- 
poses, unless the lender knew that the borrower was incompetent and that 
injury might occur. 

3. Automobiles § 25- 
Admissions that deferldants were husband and wife, that their minor son 

resided with them, and that a t  the time of injury the son was operating 
the car registered in the name of the wife, with the consent and approval 
of his pr~rents, is insufficient to support the application of the family 
purpose doctrine, there being no admission that the car was owned and 
used for the convenience and pleasure of the family. and no evidence or 
admission that the son had driven the car at any time other than the time 
of the collision in snit. 
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APPEAL by plaintiffs from Grady ,  E m e r g e n c y  J u d g e ,  at  DecemLer 
Special Term, 1940, of PENDER. 

J o h n  J .  Best  and  Dav id  S inc la i r  for plaintif fs,  appellants.  
-4. J .  Fle tcher ,  F .  T .  Dupree ,  Jr.,  E h r i n g h a u s  & E h r i n g h o u s ,  a ~ l d  

Charles  Aycock  P o e  for defendants ,  appellees. 

SCHENCK, J. There were separate actions by the plaintiffs against 
the same defendants which were consolidated for the purpose of trial. 

The plaintiffs allege that  they were injured tly the negligence of the 
driver of an  automobile owned and maintained by the defendants as a 
"family purpose" car ;  that the automobile of the plaintiff, Mrs. Mattie 
H. Hawes, in which she was riding, was being operated by the plaintiff, 
John Robert Hawes, in a lawful and careful manner on Highway No. 60 
about 26 miles west of Wilmington, and was rur into by the automobile 
of the defendants while being operated in an unlawful and negligent 
manner by the 19-year-old son of the defendants ; and that as a proximate 
result of the collision between the said two autoinobiles thus caused, the 
plaintiffs received personal injury and property damage. 

When the  lai in tiffs had introduced their evidence and rested their case, 
the defendants moved to dismiss the actions and for a judgment as in 
case of nonsuit, which motion was allowed (C. 8., 567), and from judg- 
ment predicated upon the ruling, the plaintiffs appealed, assigning errors. 

We concur in the ruling of his Honor, the trial judge. 
There is no evidence that  the driver of the defendant's autoniobiie n.as 

acting as the agent of the defendants, or m7as in any way operating said 
automobile in the service of the defendants, there being no evidence which 
brings the operation of the automobile within ihe family purpose doc- 
trine. 

The plaintiffs apparently relied upon the admissions in the pleadings, 
although they did not introduce any pleadings in evidence. However, 
if these admissions be considered on the demurrer to the evidence, there 
is still an  absence of sufficient evidence to carry I he case to the jury. 

The pertinent portions of the pleadings in the action instituted by 
Nrs.  Mattie H. Hawes are the following excerpts from the complaint 
and answer: Complaint: "2. That on the dates hereinafter mentioned, 
the defendants werk and are husband and wife and reside together in 
Wake County; that they have a minor son, Bill Haynes, of the age of 
about years, who did reside, and now resides with them, as a member 
of the family. That  defendants owned a five-p~ssenger Plymouth auto- 
mobile, title of which is in the name of Mrs. C. L. Haynes, and defend- 
ants owned and provided said car for the convenience and pleasure of the 
family, and the said Bill Haynes, a minor bog, :I member of the family, 
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was using the car at  the time and place hereinafter mentioned for his 
own purposes with the consent and approval of the defendants." Answer : 
"2. It is admitted that on the date referred to in the complaint, the 
defendants were and are husband and wife, and reside together in Wake 
County, and they have a son, C. B. Haynes, of the age of 18 years, who 
did reside and now resides with them, as a member of the family. I t  
is further admitted that at  the time referred to in the complaint, the said 
C. B. H a p e s  was operating a Plymouth automobile, belonging to the 
defendant. Mrs. C. L. Haynes, with the consent of the said defendant, 
Mrs. C. L. Haynes. Except as herein admitted, the allegations of said 
paragraph are denied." 

The pertinent portions of the pleadings in the action instituted by 
John Robert Hawes are the following excerpts from the complaint and 
answer: Complaint: "2. That on the dates hereinafter mentioned, the 
defendants were and are husband and wife, and reside together in Wake 
County: that they have a minor son, Bill Haynes, of the age of about 
19  years, who did reside and now resides with them, as a member of the 
family, was using the car at the time and place hereinafter mentioned 
for his own purposes with the consent and approval of the defendants." 
Answer: "2. That the allegations of paragraph two are not denied." 

It will be noted that there is no admission that the automobile of the 
defendants was owned and maintained as a family purpose car at the 
time of the collision, but onIy that it was being used by the son of the 
defendants for his own purposes by the consent of the defendants. 

Parents are not responsible for the torts of their minor son by reason 
of the relationship of parent and child, and to make them so it must 
appear that the son was in some way acting in a representative capacity, 
such as would make the master responsible for the servant's torts. Lin- 
ville 1 , .  1-issen, 162 N. C., 95, 77 S. E., 1096. When a motor car is used 
by one to whom it is loaned for his own purposes, no liability attaches to 
the lender unless, possibly, when the lender knew that the borrower was 
incompetent, and that injury might occur. Reich v. Cone, 180 N.  C., 
267, 104 S. E., 530, and cases there cited; Grier v. Grier, 192 N .  C., 760, 
135 S. E., 852. There is no evidence, allegation or admission that the 
driver of the defendants' automobile, their son, was an incompetent 
driver. 

There is no evidence or admission in the pleadings that bring this case 
within the purview of the family purpose doctrine. A concise statement 
of this doctrine, as applied in this jurisdiction, is set out by Hoke, J., 
in Rob~rfson v. Aldridge, 185 N. C., 292, 116 S. E., 742, as follows: 
<( . . . where a parent owns a car for the convenience and pleasure of 
the family, a minor child who is a member of the family, though using 
the car at  the time for his own purposes with the parent's consent and 
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approval, will be regarded as representing the parent in such use, and 
the question of liability for negligent injury may be considered and 
determined in  that  aspect." 

While there may be allegation, there is no admission or evidence that  
the defendants owned the automobile involved in the collision for the 
convenience and pleasure of the family. There is no evidence nor admis- 
sion of any use to which the automobile had ever been put  nor of its ever 
having been driven by the son of the defendants, or by anyone else, a t  
any other time than a t  the time of the collision in which i t  is alleged 
the plaintiffs were injured. The allegations without proof or admission 
can avail the plaintiffs nothing. 

Taking the view of the case that  we do, it bemrnes supererogatory to 
consider the questions presented in  the briefs as to whether there was 
sufficient evidence of negligence on the par t  of the driver of defendants' 
automobile to carry the case to the jury, and as to whether upon their 
own evidence the plaintiffs were guilty of contributory negligence as a 
matter of law. 

The judgment of the Superior Court is 
Affirmed. 

(Filed 7 May, 1941.) 
Homicide 27f- 

Where defendant does not plead insanity, either by formal plea or under 
the plea of not guilty, and there is no evidence tending to show that defend- 
ant was insane either a t  the time of the trial or a t  the time of the homi- 
cide, an instruction of the court, engendered by the argument of counsel 
for the defense, that there was no evidence of insanity and that the jury 
should not consider such defense, is without error. 

APPEAL by defendant from Williams, J., a t  J anua ry  Criminal Term, 
1941, of WAYKE. N o  error. 

Upon an  indictment for the murder of one I rby  Holmes, the defendant 
was tried a t  the January,  1941, Criminal Term of Wayne County Supe- 
rior Court, and convicted of murder in the first degree. From a sentence 
of death ensuing upon the verdict, the defendant appealed to this Court. 

The evidence, including the confession of the defendant introduced 
in the evidence, tended to establish the following history of the murder : 

The defendant had worked for Goldsboro Floral Company, about half 
a block from where the Holmes lived, for many years. While so em- 
ployed he started writing "numbers" with the Holmes and went to their 
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house often. According to this confession, Mrs. Holmes begged the 
defendant many times to get rid of her husband and promised to give 
him enough money out of the insurance to go into the floral business, 
which would be from $2,000.00 to $2,400.00. She persisted in this 
demand for many months. The defendant went to the house very often 
to check on "numbers" that he had written and frequently found her 
crying. and she was very persistent with him to do the job and said i t  
would be a great favor to her. He  was to get the money as soon as she 
collected from the insurance company, although there might be a delay. 
The last time they discussed the money was when she finally told him 
she had only received $1,600.00 and would not be able to pay what she 
promised. After he killed Irby she gave him $14.00 on one occasion and 
$8.00 on another-in all, small sums, a total of $150.00. Defendant and 
Mrs. Holmes traded, that is, they shook hands, and she said she would 
sit in the chair until Doomsday before she would ever tell it. 

Preceding the killing, and on the same night, Mrs. Holmes passed 
defendant in the street and asked: "When are you going to do it?" and 
he replied : "We will take a little ride tonight." 

While he was at  the Floral Company, about half a block away, he saw 
a car drire up to the Holmes house. Defendant then went to the house, 
rang the bell, and told Mr. Holmes he wanted him to take him off a 
piece, as he wanted to "pick up something." They rode out the Raleigh 
highway and after passing the Broadcasting Station they turned to the 
left toward the woods. Here Mr. Holmes stopped the car to attend to a 
call of nature, and as he started to get back in, with the door still open, 
defendant struck him with a hatchet several times. Holmes slid down 
to the ground. Defendant walked back toward Goldsboro, throwing his 
hatchet into the weeds; went to the Floral Company and burned his 
vest and jumper. Later Mrs. Holmes asked him if Mr. Holmes suffered 
and he said no as the first lick passed him out. Defendant further 
stated that he was induced to kill Holmes because many times Mrs. 
Holmes was crying and telling him that Holmes was beating her and 
treating her so bad and spending all her money, he just felt sorry for 
the woman and, feeling so sorry for her, that he just weakened and gave 
in and agreed to do it. 

Defendant stated in his confession that he waited so long because he 
did not n-ant to do it, but that Nrs. Holmes over a long period of time 
kept persuading him to kill her husband. He  had to go to the house 
often on account of writing "numbers" and Mrs. Holmes did most of the 
settling for the "numbers" business. He had been approached first about 
six months before the killing. He had tried to persuade Mrs. Holmes to 
quit Holmes instead of having him killed. Defendant said he did not 
know why he did it except over-persuasion; that he had no malice 
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towards Holmes-"she just nagged him, persusded him, and was so 
persistent that  something took place." 

The making of the confession, as related, war, corroborated by other 
testimony. 

There was evidence as to the finding of Holmes' body and the character 
of the wounds. 

The defendant went upon the stand, confirming substantially the con- 
fession theretofore made. 

At forncy -Genera l  M c M u l l a n  and Ass i s fan t  Af:orneys-Genernl Bru ton  
n n d  P n t t o n  for the  S t a t e ,  appellee.  

J o h n  S. Peacock a n d  F. Ogden  P a r k e r  for d e f e n d a n f ,  appel lant .  

SEAWELL, J. The exceptions relied on by the defendant are related to 
the charge of the judge, to the effect that  there was no evidence of 
insanity in the case and that  the jury would not vonsider any. 

It dors not appear in the record that  the defendant made any formal 
plea of insanity, either as existing a t  the time of the hearing or as exist- 
ing a t  the time of the homicide. As to the latter, such defense might be 
made, of course, under the plea of not guilty. While from the record 
it appears to hare  been made a part  of the argument of counsel justifying 
the reference to it in the judge's charge, there actually is no evidence in 
the record tending to show that  the defendant -as insane either a t  the 
time of the trial or a t  the time of the homicide, and there is no error i n  
the charge in that  respect. 

Since the defendant was convicted of murder in the first degree, we 
hare  very carefully inspected the rerord and the case on appeal to find 
error if it is present. We find none in the record and none in the trial, 
and the jndgment of the court below must be affirmed. 

No error. 

ASSIE A. EVERETT r .  R. D. J0HSF:OS ET AL. 

(Filed 7 May, 1941.) 

1. Judgments 5 17d-Finding held insufficient to warrant conclusion that 
defendants had notice of hearing on referee's report. 

13)- C ' O I ~ S P I ~ ~  it was agrtwl by the parties that the hearing on the report 
of  the referee, filed in the cause. and on defendants' exceptions thereto, 
might be had out of term and outside the district. Thereafter the court 
wt the plncc and date of the hearing upon condition that plaintiff's coun- 
wl notify defcntlnnts' counsel. Defendants' counsel were not present at 
the hearing nnd jndgment was ~'ntered i n  f :~ror  of plaintiff. Upon 
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defendants' motion to set acide the judgment, the court found that  one 
of plaintiff's attorneys saw one of defendant<' nttorneys on the street 
and verbally notified him, but that through some oversight, lapse of mem- 
ory or ~liis~li~derstanding, defendant\' attorney failed to notify defendants 
or their other attorneys. Held: The finding that through some niisunder- 
standing defendants' attorney failed to notify defendants or their other 
attorney% coxisidcred in comiectiou with the attorney's affidavit that he 
had no recollection of being notified and denying notice, is insufficient to 
warrant the concl~~hion that clefeutlnnts liad notice, since if tlie a t t o r n e ~  
did not nnderctantl the time and place of the hcaring. he had no notice 
of it. 

2. Judgments 3 B g -  

An irregular judgment is one entered contrary to the ubni~l course and 
practice of the court, and will be vacated upon proper sl~o\vin,rr of irregu- 
larity and merit. 

A judgment confirming the referee's report and overruling defendants' 
exceptions thereto, which exceptions constitute a sufficient showing of 
~ncri t ,  eutered out of tlie couuty and out of the district without notice or 
opportunity to defendants to be heard, is contrary to usual course and 
practice and should be set aside for irregularity upon defcndantc' motion 
aptly made. 

APPEAL by defendants f rom U o n c ,  J., i n  Chambers  a t  Nashville, 
1 2  December, 1940. F r o m  OXSLOW. 

Civil actions i n  trespass to  restrain cut t ing of timber, conholidated and 
tried together under  order of reference; exceptions by defendants to  
report of referee; judgment overruling exceptions signed by special judge 
out of the  district and  out  of the  county;  motion to vacate judgment  f o r  
irregularity, surprise and  excusable ncglect; motion overruled, and  f r o m  
this order the defendants appeal. 

G e o r g e  TIr. P h i l l i p s ,  John D. War l ick ,  and R ( t i l e y ,  L a s s i f e r  4 W y a t t  
f o r  p l a i n t i f f ,  appe l lee .  

S u m m c r s i l l  d! h'urnmersi l l ,  A. XcL. G r a h a m ,  nnd I s n a r  C. Wright  for 
defendants, u p p e l l a n t s .  

STACY, ('. J. At the  Apri l  Term,  1940, Onslow Superior  Court,  
Hamil ton,  Special Judge,  p r e d i n g ,  these consolidated cauqes came on 
for  hearing on the report of the rcferee and exceptions filed thereto by 
the defendants. By consent of all  the parties i t  was agreed tha t  J u d g e  
Hami l ton  might  determine thp mat te r  a t  such time and place outside the 
county and district "as might  he convenient fo r  said presidilig judge and 
for  counsel representing the parties." 

Thereafter ,  counsel f o r  plaintiff saw J u d g e  Hami l ton  a t  his  home in 
Morehead Ci ty  and he set the hearing for  17 J u l y ,  1940, a t  Burgaw, i n  
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Pender County, ((upon condition that attorneys foi. plaintiff would notify 
attorneys for defendants that the hearing had been set for that time." 

I t  is found as a fact that on the following day "G. W. Phillips, one of 
plaintiff's attorneys, saw E. W. Summersill, one of the attorneys repre- 
senting all of the defendants, on the street in Jrlcksonville, N. C., and 
notified him verbally that Judge Hamilton had set the hearing as afore- 
said and the said E. W. Summersill caused said G. W. Phillivs to under- 
stand that the date would be satisfactory; that tlirough some oversight, 
lapse of memory, or misunderstanding, the said E .  W. Summersill failed 
to notify the defendants and their other attorneys of said hearing, and 
consequently none of them attended the same." 

The plaintiff and her counsel appeared at  the time and place desig- 
nated, and judgment was rendered in her favor. The defendants made 
no appearance at the hearing in Burgaw, and were not apprised of the 
judgment until some time thereafter when they immediately moved to 
have it set aside. 

I t  is readily conceded that the judgment should be set aside for irregu- 
larity, if in fact counsel for the defendants had no notice of the time 
and place of the hearing. We think the finding is insufficient to warrant 
the conclusion that they had such notice. Note, the finding is that 
"through some . . . misunderstanding . . . Summersill failed 
to notify the defendants," etc. I t  follows that if he did not understand 
the time and place of the hearing, he had no notice of it. 

The finding is to be considered in the light of the affidavit of E. W. 
Summersill iii which he says: ('Affiant has talked with opposing counsel, 
and they claim that Mr. Phillips notified affiant on the street, when he 
was eating an ice cream cone, that they were going to present the matter 
before Judge IIamilton in Burgaw. Affiant ha13 no recollection of it 
whatever, and did not notify X r .  Wright, or any of the defendants, and 
denies same." 

An irregular judgment is one entered contrary 1 0  the usual course and 
practice of the court, Dnil v. Hawkir~s,  211 N. C., 283, 189 S. E., 774; 
Carter 2'. Rountree, 109 N. C., 29, 13 S. E., 716, and will be vacated on 
proper showing of irregularity and merit. Groves v. Ware,  182 N .  C., 
553, 109 S. E., 568; Hood II. Stewart, 209 N. C., 424, 184 S. E., 36. 
The exceptions filed by the defendants to the report of the referee con- 
stitute sufficient showing of merit to entitle them to be heard. Suther- 
land v. il!cLean, 199 N .  C., 345, 154 S. E., 662. 

I t  was said in Wilson v. Allsbrook, 205 N .  C., 597, 172 S. E., 217, that 
a supplemental report of a referee made without additional hearing or - 

notice to the parties was irregular. A fortiori, a final judgment con- 
firming the report of a referee and overruling defendants' exceptions 
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thereto, entered out of the county and out of the district and without 
notice or opportunity to the defendants to be heard, is contrary to the 
usual course and practice in such cases, and will be set aside on motion 
duly made. Anderson v. McRae,  211 N.  C., 197, 189 S. E., 639 ; Bisanar 
v. Suttlemyre, 193 N. C., 711, 138 S. E., 1. 

Er ro r  and remanded. 

STATE v. CORSELIUS GRAHAM, ALIAS NEIL GRAHAM. 

(Filed 7 May, 1941.) 
Criminal Law 9 80 -  

When defendant, convicted of a capital crime, is allowed to appeal 
in  forma pauperis, but fails to make out and serve his statement of case 
on appeal within the time allowed, the appeal will be dismissed on motion 
of the Attorney-General and the judgment affirmed when the record is 
free from apparent error. 

MOTION by State to docket case, affirm judgment, and dismiss appeal. 

Attorney-General McMullan for the State. 

STACY, C. J. At  the January-February Term, 1941, Columbus Supe- 
rior Court, the defendant herein, Cornelius Graham, alias Neil Graham, 
was tried upon indictment charging him with the murder of one Jenkins 
Robinson, which resulted in a conriction of murder in the first degree and 
sentence of death as the law commands. From the judgment thus 
entered, the defendant gave notice of appeal to the Supreme Court and 
was allowed 40 days to make out and serve his statement of case on 
appeal, and the solicitor was given 25 days thereafter to prepare and 
file exceptions or countercase. 

The clerk certifies that  "the time for perfecting appeal has expired and 
case on appeal has not been filed in this office." S .  v. Stovall,  214 X. C., 
695, 200 S. E., 426. I n  a letter to the Attorney-General counsel for 
defendant states that  the appeal mill not be perfected. "We have 
decided to go to the Governor asking commutation of sentence to life 
imprisonment.'' N o  bond was required as the defendant was granted the 
privilege of appealing in forma paup~ris .  S .  1 1 .  S ta fo rd ,  203 N. C., 601, 
166 S. E., 734. 

As the record is apparently free from error, the motion of the Attorney- 
General will be allowed. S. v. Flynn,  217 N .  C., 345, 7 S. E. (2d) ,  700. 

Judgment affirmed. Appeal dismissed. 
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STATE v. JAhIICS SHAR. 

(Filed 7 May, 1941.) 
Criminal Law 8 80-- 

When defendant, convicted of a caapital crime, is allowed to appeal 
i l l  forntn puuperiu, but fails to make out and serve his statement of case 
on appeal within the time allowed, t h ~  appeal will be dismissed on motion 
of the Attorney-Gener;ll nnd the judgment affirmed when tlie record is 
free from apparent error. 

MOTION by State to docket case, affirm judgment, and dismiss appeal. 

Attorney-General  Xc; l f z i l lan  for the  S la te .  

STACY, C. J. At tlie January-February Term, 1941, Columbus Supe- 
rior Court, the defendant herein, James Shaw, was tried upon indict- 
ment charging him with the murder of one James Freeman, which 
resulted in a conviction of "first degree murder" and sentence of death 
as the law comn~ands. From the judgment thus entered, the defendant 
gave notice of appeal to tlie Supreme Court and was allowed 40 days 
within which to prepare and serve his statement of case on appeal, and 
the solicitor was given 25 days thereafter to prepare and file exceptions 
or countercase. 

The clerk certifies that  "the time for perfecting appeal has expired 
and no case on appeal has been filed in this office." I n  a letter to the 
-1ttorney-General he states that  counsel for the defendant "has advised 
me that he does not intend to file case on appeal" N o  bond was re- 
quired as the defendant was allowed to appeal in ~ ' o r m a  pauperis.  

As no error appears on the face of the recorc, the rnotion of the 
-1ttorney-General will be allowed. 8. v. W a t s o n ,  208 N. C., 70, 179 
S. E., 455. 

Judgment affirmed. Appeal dismissed. 

THEOPHILUS BARROW r. ETHEL BOA2 BARROW. 

(Filed 7 May. 1941.) 
Divorce § 11- 

Findings of the court. upon cw~npeterit evidence, lwld sufficient to support 
order granting wife nlinlony pendentc  litc. 
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APPEAL by  plaintiff f r o m  Olice, Special Judge, a t  March  Term, 1941, 
of MOORE. 

This  is a n  action by  the  plaintiff f o r  divorce a mensa et thoro, wherein 
the  defendant filed cross action f o r  a n  absolute divorce upon the  ground 
of adultery. F r o m  order  allowing defendant's motion f o r  a l imony and  
counsel fees, the  plaintiff appealed, assigning error. 

Seawell & Seawell for plaintiff, appellant. 
W .  ,4. Lucas and T-. L. Spence for defendant, appellee. 

PER CURIAX. T h e  court  h a r i n g  found, upon competent evidence, t h a t  
the  defendant i n  good f a i t h  denied the  allegations of the  complaint,  was 
unable t o  defend the  action or  prosecute her  cross action and  adequately 
meet other expenses, t h a t  the  plaintiff is financially able t o  p a y  allow- 
ances f o r  her  support  and  counsel fees, and  ( f o r  the  purposes of defend- 
ant's motion)  the  facts  alleged i n  the  answer and affidavits filed i n  sup-  
port  of the  motion were true, there was n o  e r ror  i n  enter ing the order, 
f r o m  which appeal  is taken. Vaughan v. Vauglzan, 211 N. C., 354, 190 
S. E., 492;  Holloway 1.. Ilolloway, 214 N. C., 662, 200 S. E., 436. 

Affirmed. 

STATE v. JOSEPH CALCUTT. 

(Filed 21 May, 1941.) 
1. Gaming § 2b- 

Licenses for slot machines issued by the Department of Revenue relate 
only to such machines as  are  lawful, and therefore when a defendant 
pleads guilty to ail indictment charging ownership, sale, lease, transporta- 
tion. operation, and possession of slot machines which are  prohibited by 
law, the fact that h e  has obtained licenses for lawful machines is imma- 
terial. 

2. Same- 
The law forbids the o~vnership, sale, demise, or transportation of certaiu 

slot machines, and permits the possession, w e  and operation of others. 
under license. 

3. Same-- 
Ch. 138. Public Laws of 1923, proscribing the operation and possessiori 

of slot machines of the type therein defined, is not repealed by ch. 198. 
Public Laws of 1937, proscribing ownership, sale, lease and transportation 
of such slot machiiiec, since the two statntes are not repugnant, but are  
complementary. 

4. Statutes § 10- 
The repeal of statutes by implication is not favored, and a later statute 

will not repeal a former, dealing with the same subject matter, if the two 
lW219  
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statutes can be reconciled and both declared tf3 be operative without 
repugnance. 

3. Indictment § 8: Gaming 5 3- 

The indictment charged defendanl in one coui t with ownership, sale, 
lease and transportation of certain slot machines and devices prohibited 
by law, ch. 196, Public Laws of 1937, and charged defendant in the second 
count with the operation and possession of certam illegal slot machines, 
cli. 138, Public Laws of 1923. Held: The different counts in the bill may 
stand a s  separate and distinct offenses, and separate juclgments may be 
entered thereon, and defendant's contention of duplicity is untennble. 

6. Crinlinal Law 85 63, '?%Suspension of executior~ of judgment must not  
be so conditioned as t o  interfere with r ight  of appeal. 

Upon defendant's plea of guilty, judgment waai entered on one of the 
counts that defendant be confined to the county jail for a term of two 
years to be assigned to work on the public roads, with further provision 
that esecation of the judgment should be suspeuded and the defendant 
placed 011 probation upon certain specifled conditions, among which were 
that he pay a fine in  a stipulated amount and the cost of the action a t  
the trial term, aud that  he perform certain other acts within 30 days from 
the date of judgment. Held: While a perfected appeal stays execution 
during the pendency of the appeal, C .  S., 4654, a i d  in case of affirmance, 
until the clerk of the Superior Court receives certificate of the opinion of 
the Supreme Court, C .  S., 4656, an appeal does not affect the terms of 
suspension or conditions of probation, unless the judgment $0 provides, 
and therefore, since defendant could not meet the conditions upon which 
execution of the judgment was suspended if he exercised his right to 
appeal, C. S., 4650, the judgment on this count is erroneouq, and the cause 
is remanded for proper judgment thereon. 

CLARKSOX, J., concurring in part and dissenting in part. 
DEVIN, J., concurring in part and dissenting in part. 
SEAWELT,, J.. joins in the opinion of DEVIN, J. 

,IPPEAL by  defendant f r o m  Parker,  J., a t  December Term,  1940, of 
WAKE. 

Crimina l  prosecution heard upon indictment charging the  defendant, 
in two counts, (1) with the  ownership, sale, lease and  t ransportat ion of 
cer tain slot machines and  devices prohibited by law, a n d  ( 2 )  with the  
operation a n d  possession of cer tain slot machines (described as  gambling 
devices) against  the f o r m  of the  s tatute  i n  such cases made and provided 
and against  the  peace and  digni ty of the  State .  

T o  this  bill of indictment the  defendant entered :i plea of guilty. 
J u d g m e n t  on the  first count :  Twelve months i n  the  Wake  County jail 

to be assigned to work on the  public roads. 
J u d g m e n t  on the second count :  Two years  i n  I he Wake  County jail 

to be assigned to work on the  public roads;  execution to begin a t  the  
expirat ion of sentence on the  first count. ( T h e  sentence on the second 
count was first fixed a t  eighteen months and liiter dur ing  the term 
changed to two years.) 
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I t  is further provided that the road sentence imposed on the second 
count, which is to begin at the expiration of the road sentence on the 
first count, shall be suspended and the defendant thereafter placed on 
probation for a period of three years; Provided:  (1)  That he pay a fine 
of $10,000 and the costs of the action in cash at this term; ( 2 )  that he 
dispose of all unlawful slot machines in his possession within thirty days 
from this order and report same to the presiding judge at  the next crim- 
inal term of this court (none to be sold, disposed of or placed in  North 
Carolina) ; ( 3 )  that he observe the slot machine laws of the State for 
said three-year period; (4)  that he refrain from any political activity in 
North Carolina during said three years; (5)  that he remain under the 
supervision of the probation officer assigned to Wake County and make 
no request that the case be assigned to Cumberland County; ( 6 )  that he 
be law-abiding during said probation period; (7) that he not change his 
address or leave the county or State without first securing the permission 
of the probation officer; (8 )  that he report to the probation officer as 
directed and permit the probation officer to visit his home or elsewhere; 
( 9 )  that he appear with the probation officer during said three years of 
probation in open court at  the May and November Terms, Wake Supe- 
rior Court, to show his good behavior and that he has complied with all 
and singular the terms of suspension of the road sentence-failing in 
which he is to serve said two-years road sentence in full. 

From the foregoing judgment, the defendant in open court gave notice 
of appeal to the Supreme Court and wasallowed fifteen days to serve his 
case on appeal. Appearance and appeal bonds fixed at  $25,000 and 
$100.00 respectively. Numerous errors are assigned by the appellant. 

Atforney-General McNl t l lan  and Assis fant  Attorneys-General B r u f o n  
and P a t f o n  for the State .  

Bunn B drendel l ,  Douglass & Douglass, and X a l c o l m  McQueen for 
defendan f .  

STACY. C. J. The burden of the defendant's first complaint is, that 
having paid the State of North Carolina $105,555.00 in license taxes for 
the privilege of operating 5,258 slot machines within the State, he ought 
not now to be prosecuted for exercising these licenses. The soundness of 
the defendant's position in this respect is not questioned by the State. 
Indeed, it would perhaps be conceded. But this is not the case sub judice. 
The defendant has pleaded guilty to violations of the criminal law, and 
the licenses issued by the Revenue Department do not purport to author- 
ize any such conduct. Nor did the defendant think so when he entered 
his plea. The licenses issued by the Revenue Department, therefore, may 
be put aside as having no bearing, legal or otherwise, upon the prosecution. 
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It is well understood that  the law forbids the ownership, sale, demise 
or transportation of certain slot machines, C(ilcutt  v. ,lIcGeitchy, 213 
X .  C., 1, 195 S. E., 49, and permits the possession, use and operation of 
others, under license. McCormiclc c. Proctor, 217 N .  C'.. 23, 6 S. E. 
(2d),  870. The defendant pleaded guilty to such ownership, <ale, lease, 
transportation, operation and possession of slot machines as i.; prohibited 
by law. This disposes of his suggestion of duplicity. 8. 1 . .  C"~ri.stmrrs, 
101 N. C., 749, 8 S. E., 361. 

The first count in the bill is couched in the language of c11. 196, Public 
Laws 1937. The second count follows the language of ch. 135, Public 
Laws of 1923. I t  is the position of the defendant that  the earlier statute 
was repealed by the later act, and that, in reality, only one offense is 
charged in the bill of indictment. The position is not supported by the 
authorities. S. v. Hurnphries, 210 N .  C., 406, 186 S. E., 473: S. r .  John- 
son, 171 N. C., 799, 88 s. E., 437; S. v. Perkins, 141 S. ('., 797, 53 
S. E., 735; 8. v. Biggers, 108 N .  C., 760, 12  S. E., 1024. 

The applicable principle is clearly and succinctly stated hy . l d a m s ,  J., 
in Story v. Comrs., 184 N.  C., 336, 114 S. E., 493, as fo l low:  "The 
repeal of statutes by implication is not favored. The presumption is 
against the intention to repeal where express terms are not used, and i t  
will not be indulged if by any reasonable construction the statute* map be 
reconciled and declared to be operative without repugnance.", 

The latter act is not so repugnant to the former as to work a repeal, 
either intentionally or otherwise. Lumbrr Co. v. W ~ l c h ,  197 S. C.. 249, 
148 S. E., 250; Wafers  v. Comrs., 186 N. C., 719, L20 S. E., 150 .  Indeecl, 
the two enactments are more nearly complementary than inconsistent. 
Hence, the different counts in the bill may stand as s e p a r a t ~  and distinct 
offenses, and separate judgments mav be entered thereon. S. r .  X o s -  
choures, 214 N. C., 321, 199 S. E., 92;  S. v. Xolpass, 189 S. ('., 349, 
127 S. E., 248; 8. v. Jarrett,  189 N .  C., 516, 127 S. E., 590. 

X o  sufficient reason has been made to appear why the judgment on the 
first count should not be upheld. I t  is well within the terms of the stat- 
ute. S. 21. Farrington, 141 N .  C., 844, 53 S. E., 954. 

The judgment entered on the second count, howwer. present3 a mattel- 
of different substance. 

I t  seems to have been overlooked on all hands that  the privilege of 
probation, which the court clearly intended to ofl'er the defendant pur- 
suant to ch. 132, Public Laws 1937, is so condit iond as to be inconsistent 
with his right of appeal. To exercise the one he must forego the other. 
The first requirement could only be met a t  the Dectxmber Term. 1940, and 
the second condition was to be performed within thir ty davs thereafter, 
otherwise under paragraph 9 of the suspension, ihe two-yeas road sen- 
tence was to become absolute. I n  other words, by appealing the defend- 
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ant  has lost his opportunity to accept the terms of the suspended sentence. 
This, we apprehend, was an inadvertence and unintentional. I t  was 
perhaps occasioned by the fact that  a t  the time the sentence was imposed 
no appeal was contemplated, and when an  appeal was later noted, the 
conflict was not observed. However this may be, the defendant was so 
circumstanced, by the conditions imposed, that  he could not elect to com- 
ply with the terms of suspension without rendering his appeal nugatory 
or certainly premature, and by appealing without such election, he neces- 
sarily forfeited the privilege of probation. We are well assured that 
i t  was not the purpoBe of the t r ia l  court to force him into this dilemma. 
Hi s  appeal was allowed, and i t  is not'to be supposed that  any penalty was 
attached thereto or imposed as a result thereof. C. S., 4650. 

The perfecting of an  appeal in a criminal case as required by law, 
either by giving bond or in forma pauperis, stays execution therein 
during the pendency of the appeal, C. S., 4654, and, in case of affirmance, 
until the clerk of the Superior Court receives certificate of the opinion 
of the Supreme Court, C. S., 4656 (otherwise in capital felonies, C. S., 
4663), but this would not affect the terms of suspension, or conditions of 
probation, unless so provided. N o  provision is made for extending the 
terms of suspension where timely performance is made the essence of 
such terms. Here, the time limits annexed to the first two conditions 
are unbending and they conflict with the defendant's right of appeal. 

-2 judgniei~t rendered under a misapprehension of its effect, which 
inadvertently denies a substantial right, will be racated on appeal. 8. v. 
Fuller, 114 S. C., 886, 19 S. E., 797; McGill 2%. Lumberton, 215 N .  C., 
752, 3 S. E. (2d),  324, and cases there cited. 

I t  is not worth while to discuss the terms of the suspension, as they 
are no longer available to the defendant and a different judgment may 
hereafter be rendered. The principle involved is more important than 
the disposition of a single case. 

The judgment on the second count will be racated and the cause re- 
manded for further consideration of this count. 

On the first count : Judgment affirmed. 
u 

On the second count: Error  and remanded. 

CLARKSOS, J., concurring in part and dissenting in par t :  I concur on 
the first counf and dissent on the second count. 

The defendant was indicted under the following bill of indictment: 
"No. 3236-State v. Joseph Calcutt, trading as Vending Machine 

Company. Illegal Possession Slot Machines, which said Bill of Indict- 
ment is in words and figures as f o l l o ~ s ,  to-wit : 

"State of North Carolina-Superior Court. Wake County-Sovem- 
her Term, A. D., 1940. 
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"The Jurors  for the State, upon their oath preslsnt, Tha t  Joseph Cal- 
cutt, Individually, and Joseph Calcutt, trading as Vending Machine 
Company of Fayetteville, N. C., late of the County of Wake, on the 
9th day of May, in the year of our Lord, one thousand nine hundred and 
forty, with force and arms, a t  and in the County aforesaid, did unlaw- 
fully and willfully own, store, keep, possess, sell, rent, lease, let on share, 
transport and offer to sell, rent, lease and let on share for the purpose 
of operation in the said County of Wake certain slot machines and 
devices prohibited by law, to-wit: certain machin,.~, apparatus and de- 
vices that  were adapted or might be readily converted into ones that  
were adapted for use in such way that  as a result of the insertion of a 
piece of money or coin or other object such machines or devices were 
caused to operate or might be operated in such manner that  the user 
inight receive or become entitled to receive certain pieces of money, credit, 
allowance or thing of value, or a check, slug, tcbken or memorandum 
which might be exchanged for money, credit, allowance, or some thing 
of value or which might be given in trade or the user of such machines, 
apparatus or devices might secure additional chances or rights to use 
such machines, apparatus or devices or in the playing of which the 
operator or user had a chance to make varying scores or tallies upon the 
outcome of which wagers might be made. 

"And the Jurors  for the State upon their oath do further present, 
That  Joseph Calcutt, individually, and Joseph Call~utt, trading as Vend- 
ing Machine Company of Fayetteville, N. C., late of the County of 
Wake, on the 9th day of May, in the yc>ar of our Lord, one thousand nine 
hundred and forty, with force and arms a t  and in the County aforesaid, 
did unlawfully and wilfully operate, keep in their possession or in the 
possession of another for the purpose of being operated, certain slot 
machines tha t  did not produce for or give to the person who placed a 
coin or money or the representative of either therein the same return 
in market value each and-every time such machine was operated by plac- 
ing money or coin or the representative of either the]-ein, against the form 
of the Statute in such case made and provided and against the peace and 
dignity of the State. W. Y. Bickett, Solicitor." 

The judgment on the bill of indictment was as follows: 
"The defendant, Joseph Calcutt, trading as the Vending Marhine Com- 

pany heretofore a t  this tern1 of Court, entered a plea of guilty to the 
Bill of Indictment in this case, which Bill of Indictment has two counts, 
and i t  further appearing to the Court that  the defendant admitted in 
open Court that  he n-as the sole 0wnt.r of the Vending Machine Coni- 
pany of Fayetteville, which is his trade name, and that  he has been in 
the slot machine business for years and has  aid fines in some 20 to 2 1  
cases, and it further appearing to the Court from his income tax returns 
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that  his business during 1937, 1938 and 1939 has grossed in excess of 
four and one-half million dollars, and that  during said time he has paid 
$73,000 for legal expense, and i t  further appearing to the Court that 
while he was being tried yesterday one-armed bandits, i .e. ,  slot machines 
tha t  paid off in money, belonging to him, were being operated in Fayette- 
ville, North Carolina. 

"The Judgment of the Court in the first count in the Bill of Indict- 
ment is that  the defendant, Joseph Calcutt, be confined in the common 
jail of Wake County for a term of twelve months to be assigned to work 
the public roads under the direction of the State Highway & Public 
Works Commission. 

"As to the second count in the Bill of Indictment the Judgment of the 
Court is that  the defendant, Joseph Calcutt, be confined in the common 
jail of Wake County for a term of two years to be assigned to work the 
public roads under the direction of the State Highway and Public Works 
Commission. Execution of the road sentence in the second count to 
begin at the expiration of the road sentence in the first count. 

"I t  is Fur ther  Ordered and Decreed that the road sentence in the 
second count in this case which is to begin at the expiration of the 
twelve months road sentence in the first count which the defendant, 
Joseph Calcutt, is to serve be, and the same is hereby suspended, and 
the defendant is hereby placed on probation for a period of three years 
after his twelre months road sentence imposed in the first count in the 
Bill in this case has been served, under the supervision of the North 
Carolina Probation Commission and its officers subject to the provisions 
of the laws of this State and the rules and orders of said Commission 
and its officers with leave that  execution may be prayed a t  any time 
during the period of probation; that  as a condition of probation the said 
defendant, Joseph Calcutt, shall : 

"1. P a y  a fine of $10,000 and the costs of this action in cash a t  this 
term. 

"2. That  he shall within thir ty days from this order dispose of every 
machine of any kind which he owns, possesses or has any interest in, 
direct or indirect, that violates the North Carolina Slot Machine Law, 
and that  he shall show that  to the preqiding Judge of this Court on the 
first day of the next Criminal Term of this Court, and that he shall not 
sell nor dispose of nor place any of these machines in North Carolina. 

"3. That  he shall not during said three years either directly or indi- 
rectly or in any way, form, shape, or manner, riolate the Slot Machine 
Laws of this State. 
"4. That  he shall not, during said three years, either directly or indi- 

rectly in any way, form, shape, or manner, have anything to do with 
any politics in the State of North Carolina, either himself or through 
anyone else. 
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" 5 .  That  he shall a t  all times remain under the supervision of the 
Probation Officer assigned to Wake County, and shall not request that 
this case be assigned to Cumberland County. 

"6. Tha t  he shall not violate, during said three years, any State law. 
"7. That  he shall not change his address or lean1 the County or State 

without first securing the permission of his Probation Officer. 
"8. That  he shall report to the Probation Officer as directed and per- 

mit  the Probation Officer to visit his home or elsewhere. 
"9. That  he shall appear with the Probation Clfficer of this County 

during said three years of probation in open Cour;  a t  the May and the 
November Term of this Court, and if he cannot satisfy the presiding 
Judge of those terms that  he has not violated the conditions or any of 
them upon which said two years road sentence is suspended, capias and 
mittimus shall issue a t  term and he shall serve said two years road 
sentence in full. 

"It is Fur ther  Ordered that  this judgment be recorded in the minutes 
of this Court and that the Clerk forthwith forward a copy of the same to 
the Probation Officer of this District. R. Hun t  Parker,  Judge Pre-  
siding." 

"The Court, in its discretion, modified the judgment in the second 
count in this respect: As to the second count in the Bill of Indictment 
the judgment of the Court is that  the defendant Joseph Calcutt be con- 
fined in the common jail of Wake County for a terin of two years. The 
change being from 18 months to two years. The Court, in its discretion, 
further modified the second condition of probation by adding thereto the 
following language, to-wit, 'and that  he shall not sell nor dispose of nor 
place any of these machines in Xor th  C'arolina.' This modification done 
in open Court in the presence of the defendant Joseph Calcutt and his 
counsel Messrs. Clyde A. Douglass and Wilbur Bunn. R.  Hun t  Parker,  
Judge Presiding.'' 

Agreed statement of case on appeal: "This Crim nal action was called 
for trial at the December Term, 1940, of Wake Superior Court. The 
defendant was present in the court and through hi'3 attorneys, Clyde A. 
1)ouglass and J. W. Bunn, entered a plea of guilty. I t  was admitted by 
the defendant Joseph Calcutt that he is the sole owner of the Vending 
Machine Company of Fayetteville, which is a t r d e  name and not a 
corporation or association." 

At the Sorember  Term, 1940, of R a k e  County Superior Court, the 
grand jury returned a true bill of indictment containing two counts 
against the defendant. I n  the f i r s t  c o i l n t  of this tlill of indictment the 
defendant was charged with the ownership, sale, transportation, lease, 
etc., of slot machines and devices prohibited by law. I n  the second c o u n t  
of the bill of indictment the defendant was charged with the operation 
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of illegal slot machines. The defendant made no motion to quash the 
bill of indictment, but, on the contrary, entered A general plea of guilty 
to all the allegations contained in the indictment. 

I t  appears from the evidence ofiered by the State and by the defend- 
ant  that  the defendant has been engaged in the coin slot machine business 
in the State of North Carolina for a period of about 25 years. During 
this period of time the defendant has been arwsted in North Carolina 
about twenty times for violation of the slot machine laws and paid fines 
in various amounts in these cases. The gross receipts realized by the 
defendant from his slot machine business for the year 1937 amounted 
to $1,327,785.40. F o r  the year 1938, $1,379,241.13, and for the year 
1939, $1,847,718.15. H i s  legal expenses alone during the three years 
above mentioned amounted to $73,000.00. This does not include the 
amounts spent in attempting to secure legislation favorable to the defend- 
ant's business. The defendant had as his representative in Wake County 
one J. N.  Finch, and through Finch slot machines u7ere placed in various 
places of business, with the understanding that  the defendant would pay 
any fine or costs in event these various persons were indicted under the 
provisions of the slot machine laws. 

During the time evidence was being taken in this case, the officers of 
the law, under orders and instructions of the presiding judge, seized 
~eve ra l  slot machines in the city of Fayetteville, the home of the defend- 
ant. These machines were brought into court and i t  appeared that  some 
of them were what is known as '(one-armed bandits." Some of these 
machines were owned by the defendant and are illegal under the provi- 
sions of any of the laws enacted by the General Assembly of North 
Carolina relative to slot machines. 

From the evidence contained in the record in this case, it  clearly ap- 
pears that the defendant has for many years been the biggest slot machine 
operator in the State of North Carolina, and that during these years he 
has used his own brain and the brains of the various members of his 
organization in formulating plans and schemes, not only to secure legis- 
lative sanction of the slot machine business, but to devise and formulate 
schemes to evade and disregard the laws of the State of North Carolina 
regulating and prohibiting the operation of slot machines. This is 
clearly shown by the fact that  during the years 1937 and 1938, when the 
Flanagan Act was without question in full force and effect, the defend- 
ant's income from the slot machine business was over a million dollars 
for each of said years. When the defendant entered his plea of guilty 
to the bill of indictment contained in the record, he admitted he had 
violated every provision of the Slot Machine Act of 1923, and of the 
Flanagan Act, and the evidence bears out the fact that  the defendant was 
not mistaken when he admitted these various violations of the law. The 
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machines distributed by the tlefenda~it were of various type,, the iua,jority 
being clearly illegal under any of the slot machine. l a m ,  and even those 
about which there could be somc doubt were so constructed a. to  be 
easily changed into what everyone knew to be an illegal maclii~ie 15 it11 
practically no effort. The whole record shows an absolute dibrcgard of 
the plain provisions of the law. The evidence justifies the jutlgrricwt ant1 
the sentence. 

I. Tl ie  i n d i c f n l e n f  clruryes more than one ofensr.  One of the princi- 
pal argumenti advanced by the defendant to establish the invalidity of 
the judgment in tlie instant case is that  the bill of indictnwnt, al thougl~ 
containing two counts, really charges 11ut one offense and, therefore, will 
not support the separate wntences imposed under t h ~  two count<. I 
think that  the bill of indict~nent charge5 separate offenirs ill separatc 
counts for ~vhich separate punishment may be imposed. 
.I. T h e  first coun f .  The first count in the indictnent is conched in tht,  

language of the Flanagan ,let. Public Laws of 1937, cli. 196. The 
description of the n~acliines with whit-11 this count is concerned follows 
the definition of illegal machines contained in section 3 of thr  act, and 
under the decision in S. 1 , .  . l b b o f f ,  218 K. C., 450, these were illegal 
machines. 

I t  is charged in the indictment, ~s~ip i 'a ,  that thc defendant did i iowi~,  
store, keep. posess, sell, rent, lease, let on share, transport a d  offer to 
sell, rent, lease and let on sllare for the purpose of operation in the said 
County of Wake" certain slot machincs of the type referred to above. 
[ t  will be noted that  the language of this portion of the iudictnlent i i  
patterned after section 1 of the Flanagan Act, which provides: "That 
it shall be unlawful to manufacture, own, store, kf.ep, possess, sell, rent. 
lease, let on shares, lend or give away, transport, or expose for sale or 
lease, or to offer to sell, rent, lease, let on shares, lend or give away, or to 
permit the operation of, or  for any person to permit to be placed, main- 
tained, used or kept in any room, space or building owned, leased or 
occupied by him or under his management or con1 rol, any slot machine 
or device." 

Since each of the Acts mentioned in section 1 is made unlawful a i d  the 
violation of any of tlie provisions of the Flanagan *Ict is made a misde- 
meanor by section 6, the rewlt  is that  the statute creates, not onr offense 
which may be evidenced in a variety of wags, but a number of distinct 
and s e p n r a t ~  offenses, each of which constitutes a inisdemeanor. 

I t  is t rue that  some of the infractions of section 1, for example, kcep- 
ing and possessing, may amount to the same thing. *In offer to sell may 
be included in a consummated sale so as to preclude a puniqhment for 
both. However, there can he no doubt that  infractions such as manu- 
facture, ownership, sale, lcase, transportation, and permitting operation 
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on one's premises are separate offenses for which separate punishments 
may be imposed. Such a construction of the Flanagan Act as that 
suggested above finds support in a similar construction  laced on section 
3411 (b)  of the Consolidated Statutes, which makes it illegal to "manu- 
facture, sell, barter, transport, import, export, deliver, furnish, purchase 
or possess any intoxicating liquor." 

I n  S.  v. Jarrett, 189 N .  C., 516, this Court held that possession and 
delivery of intoxicating liquors were separate offenses under the statute, 
and that separate punishments could be imposed for each when both were 
charged in the same warrant and the defendant was convicted. Later, in 
S. v. ilfoschoures, 214 X. C., 321, the defendant having pleaded guilty 
to a warrant charging unlawful possession and sale of intoxicating 
liquors, it was held that separate sentences could be imposed for each 
offense. From the holding of this Court it seems evident that-exclu- 
sive of offenses which were included in, or the same as, other offenses- 
the first count of the bill of indictment charged the defendant with at  
least four separate and distinct offenses, viz. : the ownership, sale, lease, 
and transportation of illegal slot machines. 

Ordinarily, it is bad pleading to charge more than one offense in the 
same count of the bill of indictment, although this rule is subject to 
exceptions. S. v. Dale, 218 N .  C., 625. However, an objection to a 
bill of indictment on the ground of duplicity must be seasonably made; 
and it is well settled that the defect is waived if the defendant fails to 
move to quash the indictment before pleading. S.  v. Hart, 26 N .  C., 
246; S .  v. Simons, 70 N .  C., 336; S .  v. Harf ,  116 X. C., 976; S.  v. Bur- 
nett, 142 N.  C., 577; S. v. Beal, 199 N.  C., 278. 

The defendant has waived the right to object to duplicity in the first 
count by failing to move to quash. The result is that this count charges 
him with the four distinct offenses of possession, sale, lease, and transpor- 
tation as effectively as if they had been set out in separate counts. By 
his plea the defendant has confessed that he is guilty of each of them. 

B. The Second Count. The second count of the bill of indictment is 
couched in the language of chapter 138 of the Public Laws of 1923, 
section 1 of which provides: "That it shall be unlawful for any person, 
firm or corporation to operate, keep in his possession or in the possession 
of any other person, firm or corporation, for the purpose of being oper- 
ated, any slot machine that shall not produce for or give to the person 
who places coin or money, or the representative of either, the same return 
in market value each and every time such machine is operated by placing 
money or coin or the representative of either therein." Section 5 of the 
Act is as follows: "That a violation of any of the provisions of this Act 
shall be a misdemeanor punishable by a fine or imprisonment, or, in thp 
discretion of the court, by both." (Italics mine.) 
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I t  is alleged in the second count that Joseph Ca cutt, individually, and 
Joseph Calcutt, trading as the Vending Machine C'ornpany, did "opclrate, 
keep in their possession or in the poswssion of another for the purl)occ of 
being operated" certain slot machines answering the dcscription in tlic 
1923 Act. The effect of this count is to chargc the offenses of unlawful 
operation and unlawful possessio~~ of slot machines, with any objection 
to the count on the ground of duplicity being waived by the clefcndant's 
plea of guilty. 

The defendant contends that  this count does not chargc ally crilninal 
offense for the reason that  the 1923 Act on which it is based has been 
repealed. H e  argues that, since Public Laws of 1935, chapter 37;  Public 
Laws of 1935, chapter 282; and Public L a w  of 1937, chapter 106, each 
deals comprehensively with the subject of slot machines, tllv 1923 Act 
is repealed by implication, although none of the later acts contains an 
express repealing clause. 

This position is untenable, first, because implied repeals are looked 
upon with disfavor. I n  Crawford, Statutory Construction, it is stated, 
a t  page 630, t ha t :  "As is thus apparent, the courts do not look with 
favor upon implied repeals, and the presumption is always against the 
intention of the Legislature to repeal legislation by implication. The 
absence of an express provision in a statute for the repeal of a prior law 
gives rise to this presumption, . . ." I t  is stated again, a t  page 631. 
that  : "The inconsistency or repugnancy between two statutes necessary 
to  supplant or repeal the earlier one, must be more than a mere difference 
in their terms and provisions. There must be what is often called 'such 
a positive repugnancy between the provisions of the old and the new 
statutes that  they cannot be reconciled and made to stand together.' I n  
other words, they must be absolutely repugnant, or irreconcilable. Otlier- 
wise, there can be no implied repeal, as we have pointed out in the 
preceding section, for the intent of the Legislalure to repeal thc old 
enactment is utterly lacking. Since there is a presumption against an 
implied repeal, and since the court will seek to avoid such a repeal by 
any fa i r  and reasonable construction, the inconsistency must be clear. 
manifest and irreconcilable.') The principle that  3 later statute will not, 
by implication, repeal an  earlier one dealing with the same subject 
matter unless they are irreconcilable is the law in North Carolina. S.  P .  

Riggers, 108 N .  C., 760 (764) ; Bramham z'. Dtrham, 171 N .  C.. 106 
(198) ; 8. v. Johnson, 171 N .  C., 799 (801). 

The rule is stated by Justice Adams in Story I:. Commissioners., 184 
N. C., 336 (341), as follow~s: "The repeal of statutes by implication is 
not favored. The presumption is against the intention to repeal where 
express terms are not used, and i t  will not be indulged if by any reason- 
able construction the statutes may be reconciled and declared to be oper- 
ative without repugnanre." S.  1 ' .  Foster, 185 S. C!., 674 (677). 
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The fact that  a later statute coyers the whole subject matter of an 
earlier one does not result in the repeal of the earlier one. To this effect 
Justice Hoke quotes from Cyc., with approval in State Sanatorium I * .  

State Treasurer, 173 N. C., 810 (813) : "In 36 Cyc., suprn, it is further 
said:  'When two statutes cover, in whole or in part, the same subject- 
matter, and are not absolutely irreconcilable, the court will, if possible, 
give effect to both.' " 

The defendant's contention that  the 1923 Act has been repealed is also 
untenable for the reason that  a similar contention has been rejected by 
this Court in S. c.  Humphries, 210 K. C., 406. I n  1935, the General 
Assembly passed two different statutes, both of which comprehensively 
regulated slot machines. The provisions of the two acts were strikingly 
similar. The defendant contended that, since the second art ,  Public Laws 
of 1935, chapter 282, covered the whole field, the earlier act, Public Laws 
of 1935, chapter 37, was repealed. This Court held that  the two statutes 
mere in pari materia and that they remained side by side in full force 
and effect. Speaking for the Court, Jusfice Devin said ( a t  p. 413) : 
"The rule is that  if two statutes cover the same matter in whole or in 
part, and are not absolutely irreconcilable, it  is the duty of the Court to 
give effect to both (Black In t .  Laws, p. 32.5)) and the later act does not 
repeal the earlier. S. v.  Broadway, 157 S. C., 598; Castevens v. Stanl?~ 
County, supra (209 N. C., 75). So  that  these two acts take their places 
w i f h  the other statutes and enactments of the General Assembly, empha- 
sizing the settled policy of this State to outlaw the devices described in 
the bill of indictment under which this defendant was convicted. We 
hold that  the defendant might well have been indicted under either act, 
or by a bill charging in more concise language the posscssion of an 
unlawful slot machine in violation of the statutes in such caPes made and 
provided." (Italics mine.) 

I f  the fact that  the second 1935 -1ct covered the whole field of slot 
machine regulation did not cause the earlier 1935 Act to be repealed, 
there is no more reason why it should have resulted in the repeal of the 
1923 .let. This is recognized in the passage quoted above. When 
. T u s f i c ~  L)p~* in  stated that  the two 1935 , h t s  took their place with the 
other qtatutes relating to slot machines, he had reference to the 1923 Act, 
and considered that  act remained in force. The 1937 Flanagan ,let no 
more completely preempts the entire field of slot machine regulation than 
did the second 1935 Act ;  and, if that  act did not repeal prior legislation, 
it cannot be consistently held that  the Flanagan Act did. The 1923 Act 
is not inconsistent with the Flanagan Act ;  the latter merely goes further. 
As the Flanagan Act does not expressly make it unlawful to "operate" 
slot machines, and the 1923 Act (Public Laws of 1923, chapter 138, 
section 1 )  does, it  is not improbable that  the Legislature understood that  
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this particular offense should be governed by the 1923 Act alone and be 
subject to the more severe punishment therein l~rescribed. Certainly, 
under the decisions of this Court relating to repeals by implication, I 
think it reasonable to hold that the 1923 Act remains in effect and that, 
when a given act happens to constitute a violation of this and other 
statutes, the solicitor may elect under which he will proceed. 

C.  Separate Punishments. Although the defendant contends that the 
bill of indictment charges only one offense, it is apparent from the fore- 
going decisions that it charges not one, but many 'offenses. Some of the 
offenses may be identical with others, and some may be merged in others, 
but those which, under each count, are separate and distinct may be 
listed as follows : First Count: Ownership, Sale, Lease, Transportation. 
Second Count: Operation, Possession. The defendant by his plea of 
guilty has admitted his guilt and stands convicted of every one of them. 
He has waived any objection which he might have made to the charging 
of more than one offense in a single count. This being true, the court 
could properly have imposed separate sentences for each offense. I t  is 
folly for the defendant to complain because two sentences were imposed, 
when the court would have been justified in imposing six. 

The court having imposed a single sentence under the first count in- 
stead of imposing sentences severally for the offenses charged therein, 
the sentence-on this count should be upheld if supported by-the plea of 
guilty to any one of the offenses charged. The same is true of the sen- 
tence under the second count. This principle finds recognition in the 
decisions of this Court. 

I n  S. v. Miller, 29 N .  C., 275, the defendant was tried and convicted 
under a two-count bill of indictment, one count being good, the other, bad. 
The judgment of the court below was affirmed because supported by the 
good count. To the same effect is S. 1,. Sprousc, 150 N .  C., 860. Simi- 
larly, where defendants have been tried on indictments containing good 
and bad counts, general verdicts have been held to relate to and be sup- 
ported by the good counts. S.  v. Smiley, 101 N .  C., 709; S. L?. Toole, 
106 N. C., 736; 8.  7). Lee, 114 N. C., 844; S. .L.'. -41*ery, 159 N .  C., 495; 
49. e. Coleman, 178 N.  C., 757 (760) ; 8. v. Maslin, 195 N. C., 537. 

The defendant's contention that only one sentence should have been 
imposed is not strengthened by the argument that possession, which is 
charged in the second count, is merged in ownership or some other offense 
in the first count. I f  possession were merged in ,in offense in the first 
count, the charge of operation would still support the centence on the 
second count. Furthermore, if the punishment under the second count 
should be regarded as a punishment for possession and the result should 
be to preclude punishment for ownership under the first count; the 
punishment under the first count would still be supported by the charges 
of sale, lease, or transportation under the first count. 
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The reasoning advanced by the State in justification of the separate 
sentences on the two counts of the bill of indictment seems to have been 
accepted by the United States Circuit Court of Appeals for the Second 
Circuit in Gnited States v. Busch, 64 F.  (2d),  27. I n  that case the 
defendant had been indicted for violation of the Federal narcotic laws. 
The indictment contained three counts: the first for concealing heroin 
downstairs in a building; the second for concealing cocaine and heroin 
upstairs in a desk, and the third for conspiracy. After a conviction, the 
trial court i m p o s ~ d  separate sentences on all three counts. The appellate 
court approved these sentences, taking the position that, even if the first 
and second counts overlapped in charging concealment of heroin, sepa- 
rate sentences could be imposed because the second count also charged 
concealment of cocaine, which was a separate offense. 

The defendant's contention that the bill of indictment mill not support 
any judgment because the statutes under which the two counts were 
drawn authorize different punishments is entirely without merit. The 
cases which he cites, S.  v. Laeorence, 81 N .  C., 522, and S.  v. Goings, 98 
N .  C., 766, were decided prior to the enactment of the North Carolina 
statute regulating joinder and consolidation in criminal cases. This 
statute, C. S., 4622, was enacted in 1917, and its effect was to permit 
charges relating to the same transaction or the same series of trans- 
actions to be joined in one indictment and to permit consolidation whew 
separate bills of indictment embodying such charges have been returned. 

Justice Vnrser stated the present rule as to joinder in S.  2'. Nolpnss, 
189 S. C., 349 (351), as follows: "The rule in the State now is that 
different counts relating to the same transaction, or to a series of trans- 
actions, tending to one result, may be joined, although the offenses arc 
not of the same grade. S. L'. Leicis, 185 N .  C., 640; S. 2). Btrrnrtt, 142 
N. C., 577; S. v. Howard, 129 N .  C., 584; S. v. Harris, 106 N. C., 683; 
8. 21. Mills, supra (181 N. C., 530) ; (2. S., 4662." 

Under the statute it is even permissible to join a count for a misdr- 
meanor with one for a felony in the same indictment. S. 1 % .  J,oivis, 185 
N .  C., 640. 

When charges of distinct offenses hare  been joined or there has heen u 
consolidation under C. S., 4622, separate punishments may be imposed 
upon the different counts. S. 1.. Nills, suprcr; 9, 11. Hart-ell, 199 N.  C., 
599. 

11. Y'hc  P~isotl Sen f ences Imposed Cnder the First and Second Counis 
Are Y o f  Encessire. I f  the bill of indictment charges separate offenses 
separately punisl~ablc under the first and second counts, it follou,s that 
the judgment in the instant case should be affirmed if the sentences im- 
posed are authorized by law and are not excessive. 

Section 6 of the Flanagan Act, chapter 196 of the Public Laws of 



560 I N  T H E  S U P R E M E  COURT. [219 

1937, authorizes punishment for offtmes under that act by f ine or im- 
prisonment  i n  the  discretion of f h e  court.  Section 5 of chapter 138 of 
the Public Laws of 1923 authorizes punishment of offenders under that 
act by fine or i m p r i s o n m e n t ,  or  bo th ,  i n  t h e  discrotion of the  caur f .  

The first count charges violations of the Flanagan Act. A sentence 
of one year was imposed. The second count charges violation of the 
1923 Act. h two-year suspended sentence was imposed. As neither 
statute prescribes a maximum period of imprisonment, these sentences 
must be regarded as valid unless sentences of one a i d  two years are so 
excessive as to violate the constitutional prohib~tion against cruel and 
unusual punishments. The p r o p r i ~ t y  of these sel~tences is established by 
the decisions of this Court which hold that a sei~tence of imprisonment 
for two years for a misdemeanor is not a cruel and unusual punishment. 
S. v. A p p l e ,  121 N .  C., 584; S. 21. Farr ing tou ,  1411 K. C., 844. 

I n  S. I - .  Moschoures,  214 N .  C., 321, the defendant pleaded guilty to 
two misdemeanors. On the first count a sentence of imprisonment for 
eighteen months was imposed. On the second a suspended sentence for 
the same period commencing at  the expiration of the first was imposed. 
The Court upheld these sentences, stating at  page1 322: "The defendant 
also contends that these sentences inflicted cruel a ~ d  unusual punishment 
in violation of Article I, sec. 14, of the Constitution of North Carolina, 
with which contention .we likewise eannot conc1)r. ' I t  is equally well 
settled that when no time is fixed by the statute, this Court will n i t  hold 
imprisonment for two years cruel and unusual.' S. u. Farr ing ton ,  141 
N. C., 844; S. T. Daniels ,  197 N .  C., 285, and caws there cited." 

111. T h e  J u d g m e n t  is S O T  nn A l f e r n a f i r e  or rmondifiona1 One  and is 
S O T  V o i d  for Indef ini fencss;  I f  I s  a V a l i d  J j ~ d g m e n t  S u s p ~ n d ~ d  on 
Reasonable Condi t ions .  

The defendant's contention that the judgment pronounced on the 
second count of the bill of indictment is an alternative judgment not 
permitted by law is clearly without merit. The judgment is unquestion- 
ably a valid imposition of a two-year jail sentence, within the maximum 
limit permitted for the violation of a misdemeanor, suspended upon 
certain enumerated conditions, and i t  also  laces the defendant on Dro- 
bation. As such, i t  is sanctioned by statute and all the current decisions 
of this State. Public Laws of 1937, ch. 132, secs. 1, 2, 3 (Michie's N. C. 
Code, 1939, secs. 4665 [I]-4665 [ 3 ] ) ;  S. v. Hrrrdin, 183 X. C., 815; 
S. v. Wilson, 216 N. C., 130. Tha t  the judgment does just this may be 
readily ascertained from its unmistakable l angua~~e .  ,Ifter stating that  
the judgment of the court on the second count in the bill of indictment 
is "that the defendant, Joseph Calcutt, be confined in the common jail of 
Wake County for a term of two years to be assigned to work the public 
roads under the direction of the State Highway (4: Public Works Com- 
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mission," the court provides in the next paragraph: " I t  is f u r t h e r  
Ordered a n d  Decreed that  the road sentence in the second count in this 
case which is to begin a t  the expiration of the twelve months road sen- 
tence in the first count which the defendant, Joseph Calcutt, is to serve 
be, and the  same i s  hereby suspended,  and the de fendan t  i s  hereby placed 
on probation for a period of three  years after his twelve months road 
sentence imposed in the first count in the Bill in this case has been 
served; under  t h e  supervis ion of t h e  X o r f h  C'arolina Probat ion Corninis- 
sion and i t s  officers subject to the provisions of the laws of this State 
and the rules and orders of said Commission and its officers with leave 
that  execution may  be prayed a t  any time during the period of proba- 
tion; that  as a condition of probation the said defendant, Joseph Calcutt. 
shall :" etc. (Italics mine.) 

Immediately following this part  of the judgment the conditions of its 
suspension are annexed. I t  is difficult to imagine how this judgment can 
be called a n  alternative judgment. Of course, in a broad or catholic 
sense as contra-distinguished from a legal sense, all suspended judgments 
are alternative. That  is, the defendant may elect to accept the terms of 
the suspension rather than to undergo the full vigor of the judgment. 
This, very obviously, does not constitute an alternative judgment pro- 
hibited by our decisions. The distinction is lucidly and succinctly ex- 
plained by Seawel l ,  J., in S .  v. W i l s o n ,  216 N. C., 130. I n  speaking of a judgment suspended on the condition of the payment of a fine and on 
the further condition that  the defendant remain law-abiding for a term 
of five years, it  is stated, a t  page 133 : "Nor is the judgment alternative, 
although an  alternative is presented to the convicted defendant whether 
he shall remain a good citizen or be subject to imprisonment. An  alterna- 
tive judgment is a judgment 'for one thing or another' (33 C. J., p. 
1197)) which does not specifically and in a definite manner determine 
the rights of the parties. A judgment is said to be alternative because it 
requires the performance of one or more alternative propositions and is 
incaDab~e of inforcement because the selection involv& a function which 
may be performed only by the court, and such a judgment is void. 
S t r i ck land  v. C o x ,  102 N.  C., 411, 9 S. E., 414; S. c. IrTatley, 110 N. C., 
522, 14 S. E., 751. With some exceptions, not necessary to consider here. 
it  must be sufficiently definitive to permit enforcement ministerially by 
its inherent directions. The sentence before us meets this test." 

As has been shown, the defendant was placed on probation under the 
provisions of the probation statute and placed under the supervision of 
the S o r t h  Carolina Probation Commission. The judgment entered in 
the instant case is specifically provided for and contemplated by the 
Probation Act of 1937. Section 1 of chapter 132 of the Public Laws of 
193i provides as follows: "After conviction or plea of guilty or nolo 
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contendere for any offense, except a crime punishable by death or life 
imprisonment, the judge of any court of record with criminal jurisdic- 
tion may suspend the imposition or the execution of a sentence and place 
the defendant on probation or may impose a fine and also place the de- 
fendant on probation." 

Section 3 of this act sets out several conditions which may be imposed 
for such suspension. S. v. Bennetf ,  20 S. C., 15'0, chiefly relied on by 
the defendait in support of his position that  the juclgrncnt in the case a t  
bar is alternative, and the other early cases cited in his brief, hare  in 
effect been overruled by later and more recent decisions which recognize 
the right of the tr ial  court to suspend judgment on certain conditions 
aside from the probation statute above referred to. I n  S. c. Hardin,  
183 N .  C., 815, it is stated by Hoke,  J., a t  page 818: "The power of a 
court having jurisdiction to suspend judgment on conviction in  criminal 
cases for determinate periods and for a reasonable length of tinic is fully 
recognized in this jurisdiction. S. c. lioggard, 180 N. C., 678; S. D. 

Greer, 173 N .  C., 759; 8. c .  Tripp,  168 N .  C., 150;  ,5'. 7%. E ~ w i f t ,  164 
N. C.. 399: S. 21. Crook. 115 N. C.. 760." 

The transition from the early holdings that  a suspended judgment was 
roid as an alternative one to the recent decisions fully recognizing and 
sanctioning the rights to impose such a judgment, is noted in 1 5  S. C., 
Law Review, a t  page 345, as follows: "The legislature in its early days 
of power undertook to prescribe the punishment for crime with some 
exactness and to make the judge the mouthpiece to pronounce it. Grad- 
ually i t  began merely to fix the limits of punishment, and allowed the 
judge within these limits, freedom to fix the punishment in each par- 
ticular case. But the suspended sentence did not meet with much favor 
in Nor th  Carolina in  the beginning. I n  S. s. Bennett, supra, the 
Supreme Court expressed the opinion that  it was 'irregular to annex to 
the sentence any condition for its subsequent remission,' and in S. I ) .  

Hatley, supra, 'Such course is not infrequent, and though dictated by 
the best intentions to benefit the public as well as offenders, is not to be 
commended.' I n  1894. the Court underwent a change of heart and in 

w 

S. v. Crook, supra, termed the practice of suspending sentences (very 
salutary' and thus marked a turning point in the administration of 
criminal law." 

I n  the case of S. v. Scltlichter, 194 N. C., 277, execution of a judg- 
ment of from three to five years was suspended on condition that  the 
defendant pay to receivers of a bank the sum of $5,830.00 with interest. 
This was held to he a valid and not an alternative judgment. 

I n  Myers r .  Rarnhnrdt, 202 N. C., 49 (1932), it  was said that  a judg- 
ment that  defendant be fined and imprisoned, but that  he be relEased 
upon the payment of the fine and filing a bond to  indemnify proeecuting 
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witnesses, was not a judgment void for alternatireness. The judgment 
in the instant case is the same in effect. I t  is a judgment suspended on 
the payment of a fine and other reasonable conditions. 

This Court held in S. v. Ray, 212 N .  C., 743 (1935)) that  execution of 
a judgment may be suspended on the condition that  the defendant pay 
certain sums for the benefit of a person wronged by him, and upon his 
failure to pay such money, the sentence may be put into effect. At 
p. 750, i t  is said:  "The power of the Superior Court to continue the 
prayer for judgment and to suspend the execution of a judgment, upon 
conditions, in proper cases and upon terms that are reasonable and just, 
and thereafter, upon determination that  the conditions had been breached, 
to impose sentence and execute the judgment, has been upheld by this 
Court in numerous cases. S. v. Hilton, 151 S. C., 687, 65 S.  E., 1011 ; 
8. v. Everitt, 164 N .  C., 399, 79 S. E., 274; 8. z.. Burnett, 174 N .  C., 796, 
93 S. E., 473; 8. v. Hardin, 183 N .  C., 815, 112 S. E., 593; S. v. Shep- 
herd, 187 N .  C., 609, 122 S. E., 467; S. v. Edwards, 192 N .  C., 321, 135 
S. E., 37;  Bermtln 7 ' .  U. S., 82 Law Ed.  (U. S.) ,  212." 

The judgment in the Ray case, supra, is substantially similar to that 
in the instant case. Thus, it  is evident that  the judgment and suspended 
sentence upon conditions hcre under considcration are expressly sanc- 
tioned by statute and approved by the authorities. The terms of the 
suspension are certain and definite. I f  the defendant elects to fulfill the 
conditions imposed, he may avoid the execution of the sentence; other- 
wise, under the authorities, it  may be put into effect. H e  is not required 
to guess at the meaning of the judgment or the conditions. The language 
is clear and unambiguous; his duty is plain. 

The statement contained in the portion of the judgment placing the 
defendant on probation, to the effect that  "execution may be prayed a t  
any time during the period of probation," is not susceptible of the mis- 
interpretation put upon it by the defendant. It very obviously means 
that execution may be prayed a t  any time during the period of probation 
(three years) upon the violation of any of the conditions of the terms of 
the suspension. The order states that  the judgment is suspended and the 
defendant is placed on probation "subject to the provisions of the laws of 
this State." The Probation Act plainly provides, in section 4, that  "At 
any time during the period of probation or suspension of sentence, the 
Court mav issue a warrant  and cause the defendant to be arrested for 
violating any of the conditions of probation or suspension of sentence." 
Public Laws of 1937, ch. 132, sec. 4. H i s  Honor was stating the time 
limit during which the sentence might be put into effect, and was not 
attempting t o  place an arbitrary poier in the trial court to pray execu- 
tion regardless of the fulfillment of the conditions. 

IV. The Condifions 1-pon Which the Judgmenf on Second Counf of 
the Bill of Indicfmenf is Suspended are Vnlid.  
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-1. The F i n e  of $10,000.00 is (1 T'trlitl Condi t ion for the Suspens ion  of 
the  J u d g m e n t .  

The order of the court below suspending the judgment states that  a.; 
one of the conditions of the suspension and probation the defendant shall : 
"1. P a y  a fine of $10,000.00 and the costa of this action in cash a t  this 
term." Very clearly this is one of the permitted conclitioiis for the 
*uspension of the sentence imposed on the second count, and not a part 
of the ~ u i i i b l ~ i ~ ~ e n t  for the violation of the slot nlachine laws. The lan- 
guage of the order and judgment adrnits of no other interpretation. The 
power to impose such it condition is specifically granted the tr ial  court 
by the Probation Act. Section 3 of chapter 132 of the Public Laws of 
1937 provides: "The Court shall determine and u a y  iinpobe, by order 
duly entered, and may a t  any time modify the conditions of probation 
and may include anlong thern the following, or any other: That  the pro- 
bationer shall :  . . . (naming other conditioiis) , . . ( g )  p a y  
a fine in one or several sums as directed by the Court." 

The power to impose a fine under any c i r cun~s tance~  clues uot exist 
uiiless the criminal statute under which the judgment is imposed permits 
it, as was pointed out in S. u. W i l s o n ,  216 N .  C., 130. The court in the 
instant case had plenary power to enforce both the sentcnre of imprison- 
ment and the fine. As has been pointed out, the swond count in the bill 
of indictment was drawn under, and couched in, the language of chapter 
138 of the Public Laws of 1923. This slot machine statute ~ ~ r o v i d e s  ill 
section 5, that  the violation of its provisions "shall be a misdemeanor 
punishable by a fine or imprisonment, or, in the discretion of the Court, 
by both." (Public Laws of 1923, ch. 138, sec. 5.) IIowerer, the TYilso ,~ 
cnse,  s l ipm,  is distinguisllable from thtl instant case in that  the judgment 
therein did not place the defendant on probation and thereby bring the 
judgment within the empo~vering provisions of the Probation Act. 
Therefore, the question of whether or  not the tr ial  court had the power 
to impose a fine under the penal provisions of the slot machine law 
pleaded guilty to, iq rendered purely academic in I he instant case. The 
rourt had the povcr to impose a fin17 as a condition of the probation 
under the probation laws of this State, aside f r o n  the criminal statute 
violated, and i t  has exercised that  power. 

Since i t  is plain, therefore, that  a fine could b(1 validly imposed, the 
wlc remaining question to be considered as to the fine, i s :  I s  i t  proper 
and reasonable, so that  it does not impinge Article I, section 14, of the 
Con.titution, which states: "Excessive bail should not be required, nor 
c~srw4vc fines imposed, nor cruel or unusual punishment inflicted." 

Tt if well settled in this jurisdiction that where the Legislature pre- 
scrihcs a fine or other punishment for a crime, and does not fix definitr 
limits as to type or amount, the amount to he i n ~ p e t l  rests in the iliscre- 
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tion of the trial court judge, and will not be reviewed or disturbed unle>s 
there is a plain and palpable violation of the above constitutional provi- 
sion. S. P .  Pet t i e ,  SO N. C., 367; S. c. Fnrr ing ton ,  141 S. C., 844; 
8. v. Uolcdy ,  145 IT. C., 432; S. v. TYood2ief, 172 N. C., 885; S. c. Jottes. 
181 x. C., 543. 

This rule is plainly stated by W a l k e r ,  J., in S. o. Ib'oodlief, supru ,  
at  p. 891, as follows : "We are not prepared to say that  this Court cannot 
review the judge, as to the quantum of punishment, even where the1.e 
is a limit set to the exercise of his discretion; but if the right exists, ~e 
will not do so except in a plain case, where the violation of the constitu- 
tional provision is palpable, and not involved in any doubt-a case not 
likely to occur." 

I n  the case of 8. v. P e f t i e ,  supra,  Di l lard,  J . ,  speaking for the Court 
and quoting from S. v. Driver ,  78 N. C., 423, stated, a t  p. 369: "What 
the precise limit is, cannot be prescribed. The Constitution does not fix 
it, and we cannot fix it, and i t  ought not to be fixed. I t  ought to be left 
to the judge, who inflicts it under the circumstances of each case, and it 
ought not to be interfered with except when the above is palpable." And 
further, a t  page 370 : "In respect to the kind and q u a n t u m  of the punish- 
ment, regard is always to be had to the circumstances as developed on the 
t r ia l ;  and the judge presiding has the opportunity to know the case 
better than an  appellate tribunal." 

The fine imposed in  the instant case, as a condition for probation, was 
amply justified by the circumstances in  the case and did not amount to 
an abuse of discretion. I t  is not open to question but that  the trial court 
may take into consideration any and all aggravating circumstances in 
any particular instance, and such may form the background or basis for 
the pnnishnlent of a particular offender. I t  goes without saying sgch 
may he considered in deciding what is to be the limit or amount of a con- 
dition for the suspension of a judgment. S. D. R e i d ,  106 N .  C., 714; 
Coats, "Punishment for Crime in S o r t h  Carolina," 17 N.  C. L a x  Rev., 
224. 

The circumstances taken into consideration by the judge below to form 
the basis for imposing such a fine are ample and sufficient to support his 
discretion as to the amount. There was evidence taken a t  the trial 
tending to show that  the defendant is (or mas) the largest distributor of 
slot machines in the country; that the defendant was the owner of a slot 
machine empire which grossed in a three-year period over $4,500,000.00 ; 
that actually while he was in court being tried for a violation of the slot 
machine laws of the State, and claiming that  he had conscientiously 
endeavored to operate only legal machines, "one-armed bandits" paying 
off in cold cash were being operated by him in Fayetteville, S o r t h  Caro- 
lina-manifestly, a shining example of inconsistency, and that  he has 
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engaged in  the slot machine business for a numbe:" of years, and has paid 
fines in some twenty to twenty-one cases; and that he has paid in a three- 
year period legal fees amounting to $73,000.00. The defendant testified 
in open court that  he operated a t  least 40$L of the slot machines being 
operated in  the State. 

The argument advanced by the counsel for the defendant in his bricf, 
that  Calcutt is unable to pay such a fine because of the amount of income 
tax paid, becomes unconvincing in view of the testimony of the defeiicl- 
ant's own auditor. H e  testified that  "The qumtion of legal expense 
charged in there covers lawyers' fees, Court costs rind things 2iX.e t h a t ,  in 
all of the five or six States." A fine in the amount of that imposed in 
the instant case would be charged off as a legal expense and thereby 
escape income taxation; a small item of expense in a busine.sa of the 
magnitude of the defendant. 

That  the court took these circumstances into consideration in formulat- 
ing the judgment appears from his finding. I n  the first paragraph of 
the judgment i t  is s tated:  '(The defendant, Joseph Calcutt, trading as 
the Vending Machine Company heretofore a t  this term of Court, entered 
a plea of guilty to the Bill of Indictment in this case, which Bill of 
Indictment has two counts, and it further appefring to the C'ourt that  
the defendant admitted in open Court that  he was the sole owner of the 
Vending Machine Company of Fayetteville. which is his trade name, 
and that  he has been in the slot machine bus ines~ for years a i d  has paid 
fines in  some 20 to 21 cases, and i t  further appearing to the C'ourt from 
his income tax returns that  his business during 193i ,  1938, and 1939, has 
grossed in excess of Four  and a half Million Dollars, and that  during 
said time he has paid over $73,000.00 for legal expense, and it further 
appearing to the Court that  while he was being tried yesterday 'one- 
armed bandits,' i.e., slot machines that  paid off money. belonging to him, 
were being operated in Fayetteville, North Carolina." 

Thus, i t  would seem that  the fine imposed a?  a condition in the case 
a t  bar is amply justified, and in view of the circumstances appearing as a 
matter of record, is very reasonable. Nor  is the ('ourt without authority 
for requiring the payment of a sum as large as t h ~  fine complained of. 

I n  8. T. Schlichter, 194 N. C., 277, the defendant was required, upon 
conviction of violating the banking laws, to pay to the receiver of the 
bank $8,830.00 with interest, in addition to $12,000 already paid, as a 
condition for the suspension of a three-year sentence. This condition 
was approved in the opinion. See, also, S.  c. Xiller, 94 N.  C., 902. The 
fine imposed on the defendant should not be disturbed. 

B. Conditions 2, 8 and 6 Are Valid. 
Conditions 2, 3 and 6, requiring the defendant to dispose of all ma- 

chines violating the slot machine laws of the Slate, and requiring the 
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defendant to refrail1 froni violating the slot rrlachine law or any State 
law, are uncleniablp ralirl. The defendant concedes them to be so in 11ib 
brief. They are sanctioned by the decisions of this Court. 8. c. I 1 7 i / ~ o r r .  
216 K. C'.. 130, and cases there cited. 3. C. C'ode, 1939 (Michie), sec. 
4435. 

C'. Condilion ./t I s  Sof I n r a l i d .  
The fourth conditioi~ upon which the execution of the sentenre oil t l ~ e  

second count was suspended was that  during the pcriod of suspension the 
defendant bhould refrain from political activity. This condition is a,- 
*ailed on the ground that  it has the effect of disfrai~chising the defendant 
for the commission of a nlisdemeanor. I t  should be noted that  it is not 
expressly provided that  the defendant shall not vote. 

The e\idence showed that  the defendant, during the 1937 a~l t l  1039 
Seshions of the General Lis~enibly, hat1 nlaintained headquarters in 
Raleigh. liutl hired agent.; to engage in extensive lobbying, and hat1 s l~ent  
large sums of money to influence legislation relating to .lot inachines. 
I11 imposing the condition against political activity, the judge undoubt- 
edly had this eridence in mind. I t  mas natural  that  lie should consider 
it harmful to the hest interests of the State for a confe*sed law-breaker, 
who, I)? admission of nholesale violations of the slot inacl~ine laxs,  had 
evidenced his contempt for decent law enforcement, to bc permitted, while 
a t  liberty nnder suspended sentence, to continue to bring such political 
and economic pressure to bear against the Legislature and other branclwh 
of government in the State. The condition, in view of thiq background, 
may reasonably be construed as prohibiting lobbying, campaigning, and 
other w t i w  political conduct rather than as taking away the right to 
rote. 1-pi  the facts of this case, h i i~h  a rondition is not nnrea\onable. 

,Is hetxvwn a coristn~ction of the conclition which woultl render i t  
unreahonahlifi and invalid and one which rciider.; it  reasonable a i d  sns- 
tainable. it is submitted that the latter should prevail. 
n. Cortdi f ions  2, 7 u a d  S Arc T'alid. 
Thc fanciful ai.guinent advanced bv the defendant that  because. a;;. - 

required b -  rondition No. 5, he must "at all times remain under thc 
s u p e r ~ i s i o ~ i  of the probation officer assigned to Wake County, and shall 
not reqncit that thi i  caw be as.;igned to Cumberlalid ('ounty," he must 
remain in T a k e  County during his three-year period of probation, finds 
no sup~mr t  in reason or logic. This colitlition requires only that  lie 
remain under the supervision of the Wake County officer, not that 11c 
muct re-itlc. in Take ('ounty. I I e  was trirtl in Wake County and it is 
a reasonabl(. reouirement that  he be untler the sur)crrisioil of the officer 
assigncd to  this county. .lctually, there is not a probation officer in 
each cunnty. Ear11 probation officer is aisignrd to a tlistrict comprised 
of several counties, and a t  present the probation offirer assigned to the 
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district including Wake County lives in Durham. The Probation Act 
of 1937, Public Laws of 1937, chapter 132, section 8, provides, in p a r t :  
"That probation officers appointed under this A('t shall be assigned to 
scrve in such courts or districts or otherwise as I he Director of Proba- 
tion may determine." There is no probation officw assigned to C'unlber- 
land County alone, and who resides therein. I t  i!i w r y  probable that a t  
the times the defendant would hare  to report to the officer in Wake 
County, such officer would be nearer to him than the officer assigned to 
the district including Cumberland County. Ceriainly the requirement 
that  he be assigned to a probation officer in one county does not mean 
that  he must reside in that  county. 

The requirement of condition No. 7 that the defendant "shall not 
change his address or leave the county or State without first securing the 
permission of his probation officer," also shows that it was not intended 
that  he move his residence to Wake County and remain therein for the 
period of probation. The record shows that  his Honor knew that  the 
defendant's address a t  the time he was sentenced was in Fayetteville in 
Cumberland County. Hence the command that  he not change his address 
or leave the county obviously and unqilestionably referred to Cumberland 
County, and shows that  i t  was not intended th3t he reside in Wake 
County. The power to require him to remain therein as a condition of 
the suspension is expressly conferred by subsection ( f )  of chapter 132 
of the Public Laws of 1937. I t  states that  the individual on probation 
may be required to "remain within a specified area." This is a very 
reasonable requirement and is not questioned by the defendant. H e  also 
concedes that  if he is not required to remain in T a k e  County, condition 
No. 8 would be proper. 

Condition No. 9, "That he shall appear with the probation officer of 
this county during the said three years of probation in open court a t  the 
May and November Term of this Court, and if he cannot satisfy the 
presiding Judge of those terms that  he has not violated the conditions 
or any of them upon which said two years road sentence is suspended, 
capias and mittimus shall issue a t  term and he shall serve said two years 
road sentence in full," is a reasonable requirement imposed to guarantee 
fulfillment of the other conditions. A similar requirement has already 
been passed on and approved by the court. 8. 1%. hrord in ,  183 S.  C., 815. 

I f  the court should find that  one or more of the conditions upon which 
the sentence was suspended in this case are invalid. such finding would 
not invalidate either the sentence or the other valid conditions. They 
would still stand and be enforceable against the defendant. 8. 1 % .  H a f l e ! ~ ,  
110 N.  C., 522. 

1'. T h e  Order X o d i f y i n g  the  J u d g m e n t  Did  S o t  C 'ons f i fu fe  Error. 
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Under the decisions of this Court, i t  is within the discretion of the 
trial judge to modify a sentence imposed in a criminal case prior to the 
expiration of the term of court a t  which it is imposed if the sentence has 
not been executed. S. u. Tl'arren, 92 S. C., 825 ( 8 2 7 ) .  The power to 
modify in such cases includes the power to increase the sentence. 5". 1 % .  

McLamll, 203 N.  C., 442; S. v. Godwin, 210 N. C., 447. 
Devin,  .J., speaking for the Court in S. c. Godwin, supra, at  p. 449. 

said:  "Tntil the expiration of the term the orders and judgments of the 
court are in fieri, and the judge has power, in his discretion, to make such 
changes and modifications in them as he may deem wise and appropriate 
for the administration of justice, and to this end he may hear further 
evidence. in open court, both as to the facts of the case and as to the 
character and conduct of the defendant. In re B r i f f u i n ,  93  N .  C., 557; 
S. c. N u n l y ,  95 N .  C., 661;  S. v. Sterens, 146 N. C., 679;  Cook u. Te1~- 
graph C'o., 150 N .  C., 428." 

I n  the instant case, the judge made certain modifications in the sen- 
tence before the expiration of tlie term of court. The judgment as 
modified is one which conforms to the law of this State. The reasons for 
the modification do not appear of record, and it does not appear that 
defendant requested that  they be stated. Where the record is silent, the 
defendant cannot reasonably expect this Court to attribute to the judge 
a frivolous motive such as to make his action col~stitute an abuse of 
discretion. 

]-I .  I t  Follo~cs Thuf  Defendant's Co~~stitritiontrl Objections ,ire Tl'ir'h- 
out X e r i f  clntl the Judgment  I s  Vulid.  

The brief of the Attorney-General and his ahsistants is a masterpiece 
as to the law applicable to the facts in this case. I t  is carefully and 
thoroughly prepared and, after a painstaking examination of its contents, 
I quote from it copiously to sustain the judgment on the first count and 
to thip dissent to the majority opinion on the second count. 

The facts in the case show a persistent and lawless course on the part 
of tlie defendant, for years. H e  has defied the l a m  of his State, he has 
paid fines in the courts of his State for some 20 to 21 times and there- 
after continued his lawless acts. I t  is to the werlasting credit of the 
solicitor that he brought the defendant to the bar of justice, before a 
judge who had the courage and backbone to so sentence the defendant 
(who pleaded guilty) and render a judgment which should break up  thi. 
lauless slot machine and gambling business, corrupting the morals of the 
people. and which has brought nlillions of dollars to defendant through 
his nefarious bu~inebs. His gross bu.;iness during 1937, 1938 and 1939 
was in excess of four and a half niillion dollars, a i d  during that  time he 
paid $73,000.00 in legal expenses. H e  employed lobbyists to persuadrb 
the General ilssembly to enact laws to allow hi111 to operate these slot 
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machines-"one-armed bandits." The record discloses that  even a news- 
paper lauded his gambling machines and others used laudatory language. 

These "one-armed bandits" even menace the courts. I n  a letter that 
Judge Henry  L. Stevens, Jr . ,  wrote to the State Bureau of Investiga- 
tions, dated 8 Narch,  1940, is the following, in pa r t :  "I am now presid- 
ing in the Ninth Judicial District and there is G I  situation existing in 
Fayetteville that  demands the help of your Bureau if we are to prevent 
the  f launting of l a w  and  order. There is an  element in Cuniberland 
County that  has the idea that  the l a w  of Nor th  Carolina do not apply 
to tha t ;  Slot Machines run  wide open day and night and t h e y  ~ v r y  f rom 
s imple  pin bonrd to  the  'one-armed bandit.' There are several emporiums 
in which there are located fifty to one hundred machines. Conditions 
are such and the views of the law enforcement agencies in that  county 
are such that  nothing will be done without the aid of your department. 
. . . I earnestly request that  you assign a number of men to go into 
Fayetteville about three weeks from now with sufficient cash money to 
play the machines, having the men keep up 114th the amount spent in 
such manner which of course can be returned when the nlacllines are 
confiscated, and round u p  every one of them and I will spend the week 
running the slot machine gamblers out of Fayetteville. T h e y  have  n o  
regard for , j l ~ d , q ~ s  or officers of the  law,  and I really want help but you 
must bear in mind if this informatiou gets out ill any manner or way, 
in the meantime, to any rmident or official of that  county that your 
efforts wi l l  prove fruitless." (Italics mine.) 

The judge was mindful of his oath. Const. of X. C., Art. 1'1, qec. 7 :  
"I do solemnly swear (or affirm) that  I will support and maintain the 
Constitution and laws of the United States, and t h ~  Cons f i f i t t i on  and 
lazes of i l 'or fk  Cnrol ino not inconsistent therewith, and f h a f  I will  f a i th -  
fully discharge the  d u f i ~ s  of my o p c e  as (Judge 05' the Superior ( 'ourt) ,  
so h ~ l p  me, God." (Italics mine.) I n  consequenve of this niilitant and 
praiseworthy letter, the agents of the S o r t h  CaroLna Bureau of Inrest i-  
gations made a thorough investigation. The report was headed : "Synop- 
sis : The general conditions regarding slot machines and ganlhliny in and 
around Fayetteville, N. C." 

I n  their report it  shows their visit to dozens of placeq wherr these 
"one-armed bandits" were operated. They found them in numerous 
places, and I give the report of one of these : '(Visited a roadhouse 
located on Highway N. C. #301, on the road leac ing from Fayetteville 
to Lumberton. While there Agent Zimmerman played one dot  machine, 
Serial S o .  434373, winning fifty cents, and sprwt sevent--five cents. 
This debt was paid by a white girl behind the co inter. ,\q agents had 
heen asked to particularly note the circun~stances and conduct of those 
in and around the station. Agent would like to mention that on ilii4 visit 
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he counted ten wonlerl inside of the place and two on the outside talking 
to men in cars. There were fifteen very rough, tough and shabbily 
dressed men in  and around the roadhouse; one Negro girl behind the 
counter smoking a cigarette and two men inside completely passed out. 
All had been drinking heavily and all were using very vile language. 
Two men were noted using the northeast end of the building, near the 
highway. as a toilet. While there a couple, man and a girl, were seen 
to leave the station and enter the back seat of a car parked off to the 
side and in the dark. . . . While standing in the door in conversa- 
tion with a man w h o n ~  Agent did not know, made the statement that  he 
keeps three or four girls iround there all the time just so the boys would 
come around." These roadhouses are in easy access of the soldiers at 
Fort  Bragg. 

I n  Carpenter, S o l k i t o r ,  v. Boyles, who was convicted for running a 
similar kind of roadhouse, this Court sustained the conviction and said in 
that case (213 N. C., 432 [450]) : "Centuries ago the Almighty entered 
a judgment, 'destruction by fire,' against two cities in the plain of the 
Jordan. Today the fire of the law must sometimes be applied by upright 
citizen? T O  the Sodoms and Gomorrahs that  have sprung u p  along our 
highway.. creating nuisances against public morals. I n  an age in which 
the respect for law and order has well-nigh withered away, the power of 
righteous indignation which springs from deep moral convictions, it  is 
encouraging to find patient and long-forbearing, but upright, citizens 
arouoetl against cancerous growths on our social body. They will find the 
processes of the law ever ready and adequate for such social surgery. all 
too often necessary to the wholesome health of society." 

These places where liquor-drinking, "one-armed bandits," drunkenness 
and lewdness run riot, not only t rap  the civilian population, but the 
soldierc ar For t  Bragg, and are a menace to hora ls  and derency. Thest. 
traps t o  catch and &lpt the unwary are open day and night and Sun- 
d a y ~ .  trw. and should be wiped out, or we will go like France. 

I t  a p p a r s  in the record that  after paying licenses to the Revenue 
Department on a lawful machine, there was a trick device on the machine 
which enabled the lawful machines to be changed to "one-armed bandits," 
or illegal slot machines. It is refreshing and heartening to note the 
persistent efforts with which Judge Stevens, the Attorney-General and 
his assistants, the solicitor of the district and the judge holding the court 
below (who imposed the sentence after a plea of guilty), have tried to 
enforce thiq law, known as the Flanagan Act. This act was held in full 
force and effect in 9. I * .  . ibbot t ,  suprn (215 N .  C., 470). .It p. 480, the 
Court qaid : "The State long ago outlawed gambling by every species of 
games of chance, and, particularly, has passed comprehensive laws pro- 
hibiting the operation or possession of slot machines adaptable for that  
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purpose. These statutes ha re  been upheld by this Court as within the 
police power of the State. 8. z.. H u m p h r i e s ,  s11,7rci (210 X. C'., 406) ; 
C'alcutt 2%. ..lItGeachy, 213 3. C., 1." Defendant owned and operated a 
big business, commercialized gambling in unlawful slot machilip.;. which 
was a source of sure and steady profit. 

I n  24 Ilmer. Jurisp., p. 399 (400). it is said:  "It is well settled that  
the police power of the state may be exerted to p-eserve and protect the 
public morals. I t  may regulate or prohibit any  bracti ice or business the 
tendency of which, as shown by experience, is to weaken or corrupt the 
morals of those x7ho follow i t  or to encourage idleness instead of habits 
of industry. Whether gambling, i n  the various modes in which i t  is 
practiced, is demoralizing in its tendencies and, therefore, an evil which 
the law may rightfully suppress without interfering with any of those 
inherent rights of citizenship which it is the object of goverliment to 
protect and secure is no longer an  open question. Gambling iq injurious 
to the morals and welfare of the people, and it is not only within the 
scope of the state's police power to suppress gambling in all it.; forms, 
but its duty to do so." 

I n  the i~ ia in  opinion i t  is said : ( 'It seems to hitve been orerlooked on 
all hands that  the privilege of probation, which the court c l e a r 1  illtended 
to offer the defendant pursuant to ch. 132, Public Laws 1937, is 30 con- 
ditioned as to be inconsistent with his right of appeal." I cannot see 
how this statement is tenable, under our statutes on the subject. X. C'. 
Code, 1939 (Nichie) ,  see. 4650, is as f'ollo~rs: ((111 all cases of coiiriction 
in the superior court for any criminal offense, thtx defendant shall have 
the right to appeal, on giving adequate security to abide the sentence, 
judgment or decree of the supreme court ;  and the appeal shall he per- 
f e r t d  and the case for the supreme court settlec, as prorided in civil 
actions." Sec. 4654, supra, is as follows: "In criminal cakes ail appeal 
to the supreme court sholl n o f  hol-e f h ~  e f e c f  of rvcat ing f h ~  j u d g m ~ n f  
( ~ p p r a l e d  f rom,  but upon perfecting the appeal as now required by law, 
rither by gir ing bond or in formo p a u p ~ r i s ,  there sllall be a s tay  o f  execu- 
tion dur ing  t h e  pendency of f k e  appeal.  The clerk of the superior court 
shall, as soon as may be after execution is staye?, as provided in this 
section, notify the attorney-general thereof. Said notice shall give the 
name of defendant, the crime of which he was convicted, a i d .  if the 
statutory time for perfecting the appeal has been ~xtended by the agree- 
ment, the time of such extension. I f  for any reaso i the defendant 4iould 
~ r i s h  to ~r i thdran .  his appeal before the same is docketed in the .upreme 
court, he may go, or be taken before the clerk of the superior court in 
which he mas convicted, and said clerk shall enter such withdrawal upon 
thc record of the case, and notify the sheriff, who shall proceed forthwith 
to execute the sentence." (Italics mine.) 
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I think the main opinion makes nugatory and wipes out the above 
section, which holds the judgment in fieri and maintains in s t n f n  quo the 
judgment appealed from. I see no conflict in the judgment of the court 
below with defendant's right of appeal. I t  is stayed until his appeal is 
passed on. I f  defendant intended to take such a position on appeal, he 
waived i t  by not bringing it to tlie attention of the court below when 
sentenced. I f  the judgment on appral is affirnied the original stands. 
Sec. 4656, s u p r a ,  says: "The clerk of the superior court, in all caws 
where the judgment has been affirmed (except where the conviction is a 
capital felony), shall forthwith on receipt of the certificate of the opinion 
of the supreme court notify the sheriff. who shall proceed to execute the 
sentence which was appealed from. I n  criminal cases where the jndg- 
ment is not affirmed the cases shall be placed upon the (locket for trial 
a t  the first ensuing term of the court after the receipt of such certificate." 
I think the law according to the ahore statutes has brcn consistrntly fol- 
lowed from time immemorial. 

The majority opinion on this aspect is a new departure and I think 
contrary to the plain language of the statutes on the subject of appeal 
and allon-ed on a record, in which defendant showed defiance to the laws 
of his country founded on decency and good morals and pleaded guilty 
for so doing. F o r  20 to 21 times heretofore he has escaped with a fine. 
a kind of license to continue his unlawful business. .it last, by con- 
tinuing his nefarious business, which he pleaded guilty of, lie came up 
before a judge that  determined to qtop this powerful, entreiichetl law- 
hreaker. The case g o ~ s  back for judgment on the secontl count. T fcel 
assured that  the Superior Court judge mill not oven.111~ what has been 
done so well tirider the circumetaaces, by the able and conrageons Judge 
R. Hun t  Parker,  in tlie court belon-. 
By analogy I quote what is said in Davis I ? .  T,ond RctrlX.. 217 N. P.. 

145 (140) : "It  is  ell ertahlijhctl in this jurisdiction that one Sn1)erior 
('ourt judge may not revicw thc judgment of another Superior Court 
judge or rcctrain hini from proceeding in a cause in which he has full 
jurisdiction," citing a wealth of alithorities. 

I n  this opinion I have been careful to base what I h a w  uri t ten on the 
facts appearing in tlie record, and hare  written a t  length so that all the 
facts may be known in the per.i.tcwt la~vlessness of the dcfpndant (a. 
.hewn hy the record), in violation of the laws of this State. I think 
from the fact. as they appear of record that the fine of $10,000.00, and 
the conditions of the surpended judgment on the seco~id count, are reawn- 
able. I f  the defendant pays the fine and prrforms the conditions of the 
suspended sentence, he is reliered of future punishment. [t is the cer- 
tainty and not the sererity of punishment that makrs for law arid order 
and orderly government. 
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As said in S. v. Swindell, 189 N .  C., 151 (155) : "Though the punish- 
ment is great, the protection due to society is greater. The hope is to 
amend the offender, to deprive him of the opportunity to do future mis- 
chief, and, above all, an  example to deter others." 

DEVIX, J., concurring in part  and dissenting in p a r t :  I concur in 
what is said in the majority opinion as to the judgrnent on the first count 
In the bill of indictment, but cannot agree with the disposition of the 
case on the second count. 

I do not understand that the power of a Superior Court judge in sus- 
pending execution of a prison sentence and placing the defendant on 
probation is limited by all the provisions of the Act of 1937, ch. 132. 
[t is in that  act expressly stated "the court shall determine and may 
impose the conditions of probation." Certainly, Ihe judge has the dis- 
cretion and a wide latitude in imposing such conditions as from his 
knowledge of the case lie deems just and proper in the administration of 
the criminal law. 

Nor  do I think the judgment imposing conditions upon which execu- 
tion of prison sentence is to be suspended is inconsistent with the defend- 
lint's right of appeal. The judgment is entered with the knowledge that  
in North Carolina a defendant, whether he pleads guilty or is convicted, 
has unlimited right of appeal from a final judgment, though the judge 
may not expect him to avail himself of that  right in a particular case. 
Every final judgment "in all cases" is subject to right of appeal, whether 
entered in open court or by notice subsequent to the adjournment of the 
eourt. I do not understand that  there is anything in the probation 
statutes, or rules of lam with respect to suspended sentences, which re- 
quires the defendant to waive his right of appeal With great respect 
for the opinion of the majority, 1 cannot bring mjself to agree with the 
view that  the fact of an  appeal from a judgment imposing a definite 
sentence, with provision that execution of the sentence be suspended upon 
eertain conditions, in any event should be given the effect of vacating 
the judgment. I do not think it should be held that the mere exception 
to and appeal from such a judgment would destroy its vitality for the 
reason assigned in the opinion that  the time fixed for the performance 
of certain conditions would pass before the appeal could be heard, thus 
preventing an  election by the defendant, or that  a serious conflict would 
1)e thereby caused, or that  there is an inconsistency between the form of 
the judgment and the defendant's right of appeal therefrom. 

When an appeal has been properly perfected, the effect is that  all pro- 
ceedings of whatever nature in the Superior Court are suspended until 
the appeal has been disposed of by the Supreme Court or withdrawn, 
and  when the judgment is affirmed and the certificate of the Clerk of the 



N. C.] SPRING TERM,  1941. 575 

Supreme Court sent down, the judgment and orders of the Superior 
Court then become again in force with the same vigor as if there had 
been no interruption by the appeal. The dates fixed in the original 
judgment for the performance of certain conditions upon which suspen- 
sion of execution is made to depend would be referred to the next term 
after the case gets back in the Superior Court. This is clearly the 
rationale of the statute (C. S., 4654) and the decisions of this Court 
(8. v. Casey, 201 N. C., 185, 159 S. E., 337). -1nd if that  rule has not 
been fully established, this Court has the right, in the exercise of its 
constitutional power, to "issue any remedial writs necessary to give it 
general supervision and control over the proceedings of the inferior 
courts," to hold that, in deternlining the date on which a thing shall be 
done under a judgment appealed from, the time consumed by the appeal 
shall not be counted. I think there is ample provision for this in the 
statute, but, if not, the Court should establish this fa i r  and reasonable 
rule, rather than set aside the judgment on the ground of conflict. 

The appeal from the judginent presents for review the validity of the 
conditions upon which execution of the sentence in this case is suspended. 

The defendant has a right to know now by the decision of this Court 
whether or not he shall be required, as the alternative of a two years' 
prison sentence, to comply with each condition imposed in the judgment. 
Certainly, he should not be required to elect between a road qentence and 
a condition which is impossible, unreasonable, or which unnecessarily 
infringes his personal rights not forfeited by his confession of guilt as 
charged. While the majority opinion, in view of the disposition of the 
case, did not decide this question, I take the occasion to express my 
personal views thereon. 

The payment of a fine of $10,000, under the facts found by the court, 
may not be held unreasonable. A contribution to the school fund in that 
amount may not be held impossible or even burdensome considering the 
extent of the unlawful busineqs in which defendant has been engaged. 
The requirements that  he shall dispose of unlawful slot machines, that  
he shall not violate the slot machine law, or any other State law, and that 
he shall permit the probation officcr to visit his home, may not be held 
iinreasonable or improper. That  he shall appear in court from time to 
time is in accord with the usual practice in suspended judgment cases. 

The compulsory requirement that he shall not change his address or 
leave the county or State without first securing permission, or request 
that  the case be transferred to another county, or that  he shall not '(have 
anything to do with any politics" in the State would seem to impose 
restrictions upon the exercise of rights of personal liberty which he has 
not forfeited by pleading guilty of a misdemeanor. 
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Whi le  the  defendant  is not entitled t o  a declaratory judgment ( C a l c u f f  
r .  X c G e a c h y ,  213 li. C., 1, 195  S. I?., 49) ,  by his plea of gui l ty  and 
exception to the terms of the  judgment, i t  seems he would be entitled to  
have this Cour t  rule on the  points thus  properly prwented so t h a t  he m a y  
make his  election whether t o  comply wi th  the r a l i d  conditions imposed or 
serve the  prison sentence. I th ink  some of t h e  conditions as stated in  
the judgment on the second count should be modified i n  the  respects 
herein pointed out, and  t h a t  except as  modified the judgment of the  able 
and  conscientious judge, who heard the  case below, should be affirmed. 

SEAWELL. J., joins in this opinion. 

STATE O F  NORTH CAROLISA Ex REL. UNEMPLOYMENT COMPENSA- 
T I O S  COJIRIISSIOS OF SORTH CAROLISA r. SATIONBL LIFE IN- 
SUR.43CR COlIP.\SY. 

(Filed 2 1  May, 19-41.) 

1. Master and  Servant § 66-The State unemployn~~ent  compensation tax 
need not  conform strictly t o  t h e  tax levied by t h e  Federal Government. 

I t  is not required that there be strict uniformity in the incidents of the 
~~nemploy~nent  compensation tax levied by the State and Federal laws, the 
rnactment by the State not being under compulsion but being voluntary 
m d e r  the intlucements of a recognized social necessity and the offer of a 
gift by the Federal Government in aid of the enterprise, and there is 
sufficient (wordination between the Federal and State laws if there is 
within the State sufficient reciprocity between the ~>mployment upon which 
the t n s  is It~vied and those who receive its benefits. 

2. Same- 
The Fetlernl contribution in aid of unemplogm6mt compensation insur- 

ance is in the nature of a gift, since the employm~?nt tax collected by the 
Fcderal Go~ernment  could be expended by it for  any legitimate Federal 
purpose, or the contribution could be made by the Federal Government 
from :\I)$ other sonrce of taxation. 

3. Mastel. and Servant 5 5 G E m p l o y m e n t s  taxable under  Compensation 
Act a r e  t o  be determined by its definitions and not definitions of con+ 
mon law. 

Employn~mts taxable under the Str~te  Unemployment Compensation Act 
;Ire not confined to the common law relationship of master and servant, 
but the Legislnture, under its power to determine employments which 
shall be s~tb.ject to the t as ,  has, by the definitions contained in the act 
and the administrwtional procedure set up therein for determining whether 
an employment is subject to the act. sec. 19 ( g ) ,  enlarged the coverage of 
the act beyond the common law definition of mastl?r and servant. and the 
scope of the act must be determined upon the facts of each particular case. 
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4. Same--Control exercised by insurance company over State and local 
agents held such as to bring their employment within the provisions 
of the Unemployment Compensation Act. 

The findings of fact, to which no exception was taken, established that 
defendant insurance company paid the license of its State agent and exer- 
cised control and supervision over him in the prosecution of the business 
and also in his selection of local agents, and paid the license of the local 
agents, and that it also exercised control and supervision over the local 
agents in the performance of their duties in prosecuting defendant's busi- 
ness. H e l d :  Under the terms of the contract between the State agent and 
defendant, and the contracts between the local agents and the State agent, 
over which defendant exercised control and supervision, and also because 
of the control and supervision which insurance companies must exercise 
over their agents in discharging their obligations to the public, the State 
agent is an employee within the meaning of the Unemployment Compensa- 
tion Act, and the employment by him of local agents is made by him in his 
capacity as such employee, and the employment of the State and local 
agents is an employment within the meaning of the Unemployment Com- 
pensation Act, and is taxable thereunder. 

APPEAL by defendant from Harris, J., a t  September, 1940, Civil Term, 
of WAKE. Affirmed. 

This is an appeal by the National Life Insurance Company and C. C. 
Wimbish, general agent for the National Life Insurance Company, from 
a judgment of the Superior Court affirming an  order of the Unemploy- 
ment Compensation Commission which, upon certain findings of fact 
and conclusions of law, imposed a tax of contribution on the defendant 
with respect to the employment of certain individuals. Upon appeal 
from the Unemployment Compensation Commission to the Superior 
Court, a jury trial was waived. 

The facts in the case are succinctly stated in the opinion of the Com- 
mission antl its findings of fact and conclusions of law as follows: 

" F I T D I S G S  O F  FACT.  That  on or about the 10th day of January ,  
1933, the National Life Insurance Company, through its proper officers, 
executed a general agency contract with Mr. Chas. C. Wimbish, of 
Greensboro, North Carolina, effective as of the first day of February, 
1933, being marked EXHIBIT 1; that in said contract the company 
appointed the said C. C. Wimbish General Agent with authority, powers 
and duties and subject to the terms and conditions and regulations, and 
the said General Agent accepted such appointment and employment, and 
agreed to develop and manage the general agency for the company antl 
perform such duties in connection therewith as may be properly required 
of him ; that  in said contract the General Agent was authorized to employ 
sub-agents subject to the approval of the company and to employ such 
other assistants as mere reasonably required to efficiently operate the 
general agency; the contracts with sub-agents are required to be in 

l'W219 
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writing and the company is entitled to be furnished copies thereof for its 
iiiforniation a t  the time of the making of said contract; the contract with 
the General Agent further provides: 'he will act exclusively for the 
company; lie will de\-ote his entire time and energy to the serrice of the 
company; he and his agents and employees will faithfully perform all 
duties pertaining to his appointnient; he will enclearor in all things to 
promote and further the company's interest; he will work for no other 
life insurance company during the continuance of the contract, but 
nothing herein contained shall prevent him from taking an application 
to another company if such application shall have been first declined by 
the company or if the applicant is already insured by the conipatiy for 
the full amount carried by it on a single life a t  the applicant's age;  he 
will forward all applications for insurance to the home office of the com- 
pany for approval or rejection, whether the same are reported on faror-  
ably or otherwise by the local medical examiner; he will furnish to the 
company a bond, satisfactory to it in the sum of $ti,000 coilditionetl upon 
the faithful performancct of the contract and the discharge of all obliga- 
tions thereunder, but the amount of the bond may he illcreased from time 
to time in the discretion of the company. 

"It  is further found as a fact that he is required to compl-\- with the 
law in force in the territory to which he is assigied in the transaction 
of the hueiness of the company. H e  is authorized to receive money due 
or to become due in payment of premium, interest or other indebtedness 
to the company only on delivery of one of the company's in;urance or 
annuity contracts or in exchange for the receipt of the company. H e  is 
not permitted, as General Agent, to extend credit with regard to pre- 
miums or otherwise, but if he does so on his own responsibility lie will be 
responsible therefor and is required to account for the same a, cash in 
his next succeeding report. A11 monies, securities or other property 
received or collected by him for the company are to be held by liim as 
trust funds and he is required to report upon and properly transfer the 
same to the company in accordance with its instructions whether received 
by him personally or through any of his assistants, agents, partners or 
other persons employed or appointed by him. H e  is required to keep an 
account of the company's business according to its rules and i n . ; t ~ ~ ~ c t i o n s  
anti his account must show all transactions by prompt and accurate 
entries. 

"The Commission further finds that the said General Agent i~ required, 
as the company may prescribe, to transmit, by blanks furnished for that  
purpose, complete reports of all collections made and of all bn,ineus done 
since the last preceding report and therewith to remit to the conipany 
the balance due to it at such time, day or days, of each week aa the com- 
pany desires. H e  must also furnish such other rrbports as the company 
may require and must return to the company i11 accordance with the com- 



x. C.] S P R I N G  TERM,  1941. 

pany's rules all policies and receipts for unpaid premiums and interest 
charges not delivered in accordance with its regulations. 

"It is found that  the company agreed that  i t  would pay all state and 
local taxes, license taxes and medical fees incurred in the business. I t  
will pap as full compensation for his services certain commissions pro- 
vided for in said contracts plus all salaries beginning February 1, 1933, 
and ending Janua ry  31, 1935, in lieu of one-third of renewal commissions 
on all business written under this contract a t  the rate of $500 per month 
payable a t  the end of each month and the General Agent is required to 
devote a substantial part of his time to the development and building of 
the agency. I n  addition to certain commissions and salary aforesaid and 
as set forth in the contract the general agent was also to receive certain 
renewal commissions. Under the contract the company may require the 
General Agent to collect premiums on insurance written by other general 
agencies of the company for which no collection fee is allowed and the 
General Agent is not permitted to make any charge for general expenses 
or other services except pursuant to a written agreement between him 
and the company. The company agreed to pay as its share of agency 
expense not to exceed $300 per month plus 15% of paid first payments 
not in excess of $18,000 excluding premiums paid to other companies 
for re-insurance, single premiums not exceeding all annual premiums 
for the same form of insurance, term prefix premiums, and annuities. 
Such payments were to be continued on this basis until the first day of 
February. 1935, providing this contract continued in force until that 
time. A11 books, documents, vouchers, letters and all other property and 
papers connected with the business transacted under the agreement afore- 
said is the property of the company and were to be open to inspection 
a t  all timeb by its officers or other representatives and in event of termi- 
nation of the contract are to be turned over to the company or its duly 
authorized representative on demand. The territory of the General 
Agent is limited, as set forth in the contract herein referred to. The 
General Agent is authorized under the contract to establish arid conduct 
branch offices within the territory assigned to him. This contract known 
as EXHIBIT 1, may be terminated by either party giving to the other 
thirty days notice in  writing to that  effect. The Con~mission finds that 
the General Agent's contract with the company was amended January  1, 
1939, with reference to commission schedule as shown on the contract 
known as E X H I B I T  2, and again amended on the 8th day of March, 
1933, as shown by Exhibit 3, said amendment provided that  thereafter 
the General Agent became the State Agent in lieu of the title General 
Agent. C'ertain changes were made in agency expenses as provided 
therein and the amended contract extended the territory to the entire State 
of S o r t h  Carolina. The original contract was again amended August 
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31, 1933, effective August 1, 1933, to provide for certain agency expenses 
and additional remuneration as set forth in E X H C R I T  4. I t  mas again 
amended as shown by E X H I B I T  5, with reference to the agency es- 
penses, travel, supervisory expenses and certain changes in remuneration 
for the General Agent and for certain advances by the General Agent to 
the agents as set out in E X H I B I T  5. I t  was again amended as to the 
same items by agreement dated August 29, 1936, effective as of the first 
day of September, 1936, and again on September 27, 1938, effective as of 
October 1, 1938, as shown by E X H I R I T S  6 and 7 regarding remunera- 
tions, agency expense, etc. 

"I t  is further found that  E X H I B I T  8, dated the 24th day of May, 
being a contract between Chas. C. Wimbish of Greensboro, General 
Agent, and George W. Perret t  of Greensboro, is a typical contract in 
effect in North Carolina. I t  provided for the employment of the agent 
to solicit applications for life insurance and annuity contracts in the 
National Life Iiisurance Company and to collect such premiums as may 
be committed to him. I t  is found as a fact that  agents operating under 
contracts similar to the exhibit are required to devote their time and 
energy to the business by faithful performance of the duties and services 
in strict accordance with instructions received from time to time from the 
General Agent and in  accordance with the rules of the company and i t  is 
agreed that  they are not to engage in ally other business. They must 
solicit effectively for policies or contracts to be iiisued by the National 
Life Insurance Company although they are not prevented from taking 
an  application to other companies if such application is firijt declined 
by the National Life Insurance Company or if the applicant is already 
insured by the Kational Life Insurance Company for the full amount 
carried by it on a single life a t  the applicant's age. The agents are to 
account for all inonev or securities rec14red or collected for or on account 
of the General Agent as trust funds and cannot use such funds for any 
purpose whaterer, but they are required properly to report upon and 
transfer the same to the General Agent in accordance with his instruc- 
tions. They must furnish the General Agent a bond satisfactory to him 
in a sum of money conditioned upon the faithful performance of their 
contracts and the discharge of all the obligations thereunder and the 
bond may be increased from time to time in the discretion of the General 
Agent. The agents were to receive money for and on account of the 
General Agent which is due or to become due in payment of premiums, 
interest or other indebtedness to the company, but only on delivery of 
one of the company's insurance or annuity contracts or in eschange for 
the receipt of the company. They are required to transmit at quch times 
as may be required a complete report of all collections made and of the 
business done since the last succeeding report and to remit to the General 
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Agent the balance due to him. They must make any reports that are 
required by the General Agent and they are to receive certain commis- 
sions as provided in the contracts herein referred to for their serrices. 
The agreements with the General dgen t  terminate upon the termination 
of the general agency contract with the National Life Insurance Com- 
pany. The contracts, however, provide that  in  case of termination of the 
contract between the General Agent and the National Life Insurance 
Company, the agents shall continue to solicit effectively for insurance 
contracts to be issued by the National Life Insurance Company. The 
agents' contracts embraced stated territories and may be terminated by 
either party by giving the other thirty days notice in writing to that 
effect. 

"It  is further found as a fact that C. C. Wimbish, Geueral Agent 
aforesaid, is a General Agent for the Provident Life & -1ccideat Insur- 
ance Company of Chattanooga, Tennessee, in both its life, accident and 
health departments, General Agent for the St. Paul  Mercury Indemnity 
Company, State Agent for the Provident Accident Insurance Company 
of New York, .District Agent for the Provident Accident Insurance 
Company of New York, District Agent for the Lincoln Life Insurance 
Company of Fort  Wayne, Indiana, Local Agent for the John Hancock 
Mutual Life Insurance Company, for the Connecticut Mutual Life Insur- 
ance Company, for the Pennsylvania Casualty Company, for the Dixie 
Fi re  Insurance Company, for the Globe and Rutger Life Insurance Com- 
pany, for the Xercury Fire Insurance Company and the Paul  Revere 
Fi re  Insurance Company, the Hartford Steam Boiler and the National 
Casualty Company of Detroit, Michigan; that the said C. C. Wimbish 
has offices in the City of Greensboro, Xorth Carolina, in the building 
known and named as the Security Bank Building, upon which offices the 
said C. C. Wimbish pays the rent. I t  is further found from the evidence 
that the agents operating under contracts like the contract designated 
E X H I B I T  2 (the Perrett contract) have contracts with other companies 
represented by C. C. Wimbish, as General Agent, District Agent, and 
State Agent; that since February 1, 1938, the said C. C. Wimbish, 
General Agent aforesaid, has not received any salary from the National 
Life Insurance Company; that since February 1, 1938, he ha4 been com- 
pensated on a percentage of premium basis; that the fire employees in 
the office of the General Sgent in Greensboro are paid by C. C. Wimbish, 
General Agent; that the company, except as herein stated, does not 
exercise any control over the said C. C. Wimbish, General Agent, as to 
where he shall work and when he shall work and how he shall perform 
his services as General Sgent except in the coIIection of premiums and 
in accounting to the National Life Insurance Company of the collection 
made by him ; that the company does, however, reserve the right to con- 
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trol the agent as to liow he shall perform his services and also reserves 
the right to say where he shall work and reserves the right also to require 
his full-time services. I t  is found that  the agents are compensated purely 
on a percentage of the premiums on the business which they write and 
i t  is the only compensation they receive; tha t  C. C. Wimbish loans them 
money in order to set them up in business; that  the National Life Insur-  
ance Company makes certain contributions toward agency expenses out 
of first year premiums and renewal premiums; that  some of the com- 
missioned agents also engage in other business such as operating peanut 
stands and selling other forms of insurance and some of them have other 
incomes other than that derived from insurance sold by them for the 
National Life Insurance Company; that  the company operates not only 
through a general agency system in the State of S o i t h  Carolina, but also 
upon a district manager or district agency plan, however, the district 
managers or district agents enter into the same contract as the regular 
commission agents enter into;  that  such district agents or district man- 
agers operate the territory of Greensboro and vicinity, Wilmington and 
vicinity, Charlotte and vicinity, Leaksville and vicinity, Carthage and 
vicinity, and a number of other smaller towns in Xor th  Carolina; that  
each agent has a certain territory or district assigned to him, however, 
with the privilege of writing insurance anywhere in the State of North 
Carolina; that  a small amount is provided for the office of the district 
manager out of which he pays his office rent and where an agent is unable 
to get started without some financial assistance the General Agent ad- 
vances him money against his agency contract. 

"The Commission further finds that  all contracts s i t h  soliciting agents 
are between the General Agent and the Soliciting Agent, but, howerer, 
a copy of all these contracts is forwarded to the Xational Life Insurance 
Company for its information and a record of the agent is also forwarded 
to the Company and these agents, upon being appointed by the General 
Agent, are approved by the Kational Life Insurance Company; that  the 
National Life Insurance Company issutd a manual of instructions to its 
agents in January,  1935, and that  the said agenis are bound by the 
instructions as set out therein so f a r  as the handling of the business of 
the National Life Insurance Company is concerned except where it is 
orally changed or changed by letter; that  i n  the Charlotte, North Claro- 
lina, office, provision is made for an  increased rate of commissions in 
order to p r o ~ i d e  for office expenses such as telephonr,, etc., which is listed 
in the name of National Life Insurance Comrany and the name 
'National Life Insurance Company' appears on t i e  door or near the 
olfice; tha t  where advertising is done by the district agent or district 
manager, the General Agent pays part and the Company pays a part 
and sometimes the district manager and district agent pays a part of 
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the expenses where it is done for the Sat ional  Life Insurance Company; 
that  there are approximately forty agents operating in North Carolina 
under contracts similar to that of Mr. Perre t t ;  that there are a nunlber 
of district or local agents who enlpIoy helpers in their offices; that the 
National Life Insurance Company is engaged in the life insurance busi- 
ness and the sale of annuities and also has an  investment department 
with a number of employees operating in the State of North ('arolina; 
that  all notices of premiums due are sent from the home office of the 
National Life Insurance Company a t  Xontpelier, Vermont, a i d  a copy 
of the receipt is sent to the office of the General ,lgent; that  any of the 
soliciting agents are empowered ant3 authorized to collect and turn over 
the premium to the proper collection office wherever it may be nhether 
or not they solicited and wrote the policy in the first place; tliwe agents 
are permitted to accept checks payable to the Sat ional  Life Insurance 
Company in payment of premiums and are permitted to acce1)t cash in 
payment of premiums and as a part of the services to the policyholders 
they are aqked to make collectioi~ of premiums and in cabe a claim is 
filed by a beneficiary, they usually request that  they be permitted to 
handle the clairn for the possible service it would give and for the possi- 
ble business as a result of i t ;  that the conlpany or the General -1gent 
does not require it, but the conlpany or the General Agent seilcls the claim 
form to the agent to enable the agent to get the best results; that the 
agents are required to maintain a close contact with the policyholders and 
see that any Sat ional  Life Insurance Company l~olicyholders receive the 
finest service that it is possible for the company to g ran t ;  that the solicit- 
ing agents and general agents are engaged in the usual trade, occupation 
or business of the Sat ional  Life Insurance Company; that some of the 
correspondence of the Sat ional  Life In~ura i i ce  Company i.; ccmciucted 
directly with the agents who are under contract with the General A\gent; 
that  the form of contract in effect with the General Algent ant1 soliciting 
agents in Korth Carolina is also prepared by the Sat ional  Life Insurance 
Conipany; that  the agents are required under the manual of in-tructions 
to devote their entire time and attention to the interests of the Sat ional  
Life Insurance Company unless their contracts expreqsly niodify this 
feature and to refrain from work for any other person, firm. or corpora- 
tion and arc required to conduct it in accordance with the rules of the 
company as instructed to do from time to time from the home office of 
the General Agent; that  all taxes, licenseq and fceq are paid hy the 
c-ompany from the home office. 

"COXCLlTS1OXS OF L-4 I T '  
"From the foregoing findings of fact the Conin~iqsion holds as a matter 

of law: 
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"1. That the National Life Insurance Company is engaged in employ- 
ment with respect to said General Agent and said soliciting agents within 
the meaning of the Vnemployment Compensation Law of the State of 
North Carolina, and has been so engaged during the calendar years 1936, 
1937 and 1938. 

"2. That the Kational Life Insurance Company of Montpelier, Ver- 
mont, is an  employing unit within the meaning of the Unemployment 
Compensation Law of S o r t h  Carolina. 

"3. That  the National Life Insurance Company of Montpelier, Ver- 
mont, is an employer within the meaning of the Unemployment Compen- 
sation Law of North Carolina. 
('4. That  C. C. Wimbish, General Agent, and soliciting agents in 

North Carolina, operating under contracts similar to the contract of 
George W. Perrett, are engaged in employment and performing services 
for the Kational Life Insurance Company of Montpelier, Vermont. 

"5. That with respect to said General Agent, th. National Life Insur- 
ance Company of Montpelier, Vermont, has not shown to the satisfaction 
of the Commission the requirements of Section 19 ( g )  ( 6 )  ( A )  ( B )  and 
( C )  of the Unemployment Compensation Law as f'ollows : 

" ' (6 )  Services performed by an individual for remuneration shall be 
deemed to be employment subject to this act unless and until it is shown 
to the satisfaction of the commission that :  (9) suzh individual has been .. , 
and will continue to be free from control or  direc1:ion over the ~ e r f o r m -  
ance of such services, both under his contract of service and in fact:  and 
(B) such service is 'either outside the usual course of the business for 
which such service is performed, or that such service is performed out- 
side of all the places of business of the enterprise for which such service 
is performed; and ( C )  such individual is customarily engaged in an  
independently established trade, occupation, profession or business.' 

"6. That  the individuals operating and soliciting insurance under 
contracts similar to the contract of George W. Perrett, herein referred 
to as E X H I B I T  8, in the ~e r fo rmance  of their services under the terms 
of the contract and in fact do not meet the conditions set forth in section 
(19) (g)  ( A )  (B) and ( C )  of the Cnemployment Compensation Law, 
and the company has not shown these requirements to our satisfaction, 
and that t h e  said agents are therefore engaged in employment within 
the meaning of said section of the Unemployment ('ompensation Law. 

"7.  That the Kational Life Insurance Compan$v of Montpelier, Ver- 
mont, is accordingly liable for the payment of contributions with respect 
to the wages or remuneration received by said General Agent and solicit- 
ing agents and paid by the company with respect to services performed 
for employment under these contracts." 

The Commissioi~ concludes with the following oi~der:  
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"NOW, THEREFORE,  it is ordered by the Commission that the 
National Life Insurance Company pay contributions required by Section 
7 of the Unemployment Compensation Law based upon the wages or 
commissions as therein defined paid to such General Agent and soliciting 
agents within the calendar years 1937, 1938 and 1939, and thereafter 
until such coverage is terminated under the provisions of the Unemploy- 
ment Compensation Law of North Carolina, and make such reports as 
are required by said law and the regulations issued pursuant thereto. 

"This the 22nd day of August, 1939. 
"UNEMPLOYMENT COMPENSATION COMMISSIOK O F  
NORTH CAROLINA, B Y :  C. G. POWELL, CHAIRMAN. 

"ATTEST : E. W. PRICE,  SECRETARY." 

The defendant excepted to the conclusions of law made by the Com- 
mission upon its findings of fact and to the order holding it liable for 
contributions for the years 1937, 1938 and 1939, with respect to the 
individuals mentioned in.the findings of fact and requiring reports to be 
made as set out in the statute. The exceptions and the grounds thereof 
were filed in writing and, upon considering them, the Commission entered 
an order overruling them all. Whereupon, the defendant appealed to the 
Superior Court, where the conclusions of law and order of the Commis- 
sion upon the facts found by them were approved. Thereupon, defend- 
ant appealed to this Court, assigning errors. 

S m i t h ,  W h a r t o n  &? J o r d a n  for de fendan t ,  appel lant .  
-4drian J .  N e w t o n ,  R a l p h  X o o d y ,  and W .  D. H o l o m a n  for plaintipj, 

appellee. 

SEAWELL, J. The question presented to us for decision is whether the 
National Life Insurance Company, the appellant, is, upon the record 
in the case, liable for unemployment compensation contributions de- 
manded by the plaintiff. That question, however, is resolved into several 
minor inquiries which require attention. 

The appellant concedes that unless the case at bar can be distinguished 
from U n e m p l o y m e n t  Compensa t ion  Commission v. Jef ferson S f a n d a r d  
L i f e  I n s .  Co., 215 N .  C., 479, 2 S. E. (2d),  584, the decision of the 
Commission must be upheld or the cited case must be overruled before 
relief can be extended to it. While it contends that there are factual 
differences which distinguish the J e f f e r s o n  S tandard  case from the case 
at  bar, the main argument is addressed to the propriety of overruling 
that case, reviving the controversy over coverage of the act and the 
meaning of taxable employment within its intent. The questions pre- 
sented are identical, the arguments are the same. The only difference 
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seems to be in the more formidable array of definitions and illustrations 
collected on the subject. These are focnsed on the propositin11 that 
"employer and employee" and "master and serrai t" are ii~tercha~igcahle 
terms, and that the Unemployrncnt ( 'o~n~xnsat ion  is confined to the 
strict master-servant relation, a *  undcr.tootl at c o r n n ~ o ~ ~  law, in its tlr- 
niands for contributionq. 

Tlic fact that  the Stat? has twgaped in ir coiipczrative sc+hcme with the 
Federal Govcrunient tloc1s not nr~cc~sari ly iml)ly sirict uniformity in the 
incidence of thr  tax Icvirtl by tlir State and Frderal laws. Coiiforn~ity 
in that respect is not a (+outlition of ap1,roval of thc State law untler 
Title 111, section 303, of the Fctler:~l .\ct. The so-called "draft bills" 
present the minimum of requirement for such apl)rorwl, hnt it is made 
ialear that  the several state, are u n t l i ~  no (wn~pul-ion a, to "just what 
type of legislation it desires a i d  how it sliall be drafted." Tn fact, untln. 
the decision of the highest Federal Court. the S t , ~ t e  was  not coerced or 
compelled to pass any law at all, but presumably was induced to do so 
both brcause of a recognized social necmsity, the offer of thc Gowrnment 
of a gift in aid of the enterprise, and the advantage of credit on l~aymcnt  
of the Frderal taxes. Stewnrcl  ;IIccchinc ( ' 0 .  I . .  I)ccl~is, 301 1'. S., 5 4 8 ;  
C n r n l i c h n d  7 % .  Sozcthcrn O i l  ( 'o. ,  301 11. S., 495. The Fcilcral contribu- 
tion is in the nature of a gift in aid which might ; R  well h a r r  come from 
any other source of taxation and, cwrrclatively, tllc employment tax 
cwllectetl hy the Federal Gorcrnment might have been cspcnded for any 
other legit in~atc Federal purpose,. C'onsidering lie iocial .ecuritp in- 
tended to be afforded by the State and Federal laws in thcir joint adven- 
ture, these laws are sufficiently coiirdinated, provided there is withiu thc 
State sufficient reciprocity betwren the employn~ei t  upon ~r-hich t l ~ c  tax 
is leried and tliosr who receire its bcnfits. Tn tllc conitruction which thr  
Court has given the State U~lemploymcnt Coml~enwtion Law. tliia 
balance is not disturbed. 

Once har ing  rntered the field of sorial security of t l~i .  kind, the Statr, 
1,egislature was not requircil to conform in every respect to the national 
ideology on the subject as cxpres.;etl iu the Alcts of Congresi. 

The exhaustive opinion in l ~ n e r n p l o y t n c ~ n f  ( ' o rnpcnsn f ion  C'omtnis,siot~ 
I * .  Je f e r so t c  S ~ c c n d ~ r r t l  Life Ins .  Co., cnprtr, commits thiq Court to the 
view that  our ITnemploynwnt Compensation ,Id, mliirh i i  sirnilar to 
those of the majority of the states where thiq form of social security 
obtains, does not confinc taxablc employment to the relation of master 
and servant. "The scope and purpose of the p rewl t  act are exceptional 
in breadth. The draftsmansliip of the definition qection. which girey 
flesh and sinew to the whole, shows a careful, c o ~  sidered and deliberate 
purpose to leap many legal barriers which ~voulrl halt Ieqs ambitions 
enactments. A s  f a r  aq language will permit it, thp act rvincrs a studied 
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effort to sweep beyond and to include, by re-definition, many indiriduals 
who would have been otherwise excluded from the benefits of the act by 
the former concepts of master and servant and principal and agent as 
recognized a t  common law." I 'nemployment Compensation Commission 
P. Jefferson Standard L i f e  Ins .  Co., supra;  Industrial Commission o f  
Colorado v. ATorthzoestern Mutual  L i f e  Ins .  Co., 88 P. (2d) ,  560; 
NcDermot t  v. State ,  82 P. (2d) ,  568; Globe Grain & LZfillin,q Co.  I * .  

Industrial Commission, 91 P. (2d) ,  512; I n  re Mid-American C'o., 31 
Fed. Supp., 601 (citing J e f e r s o n  Standard crtse, supra)  ; S a f  ionnl T u n -  
nel & Mines Co. c. T h e  Industrial Commission of C t n h ,  102 P. (2d) ,  
508; I n  fhe matter  of Schomp and Board of Rer iew 7.. T h e  Fv12er Brush 
C'ompany (N .  J . ) ,  12 Atl. (2d),  702; Equi fab le  L i fe  Insurance C'ompar~y 
of Iozua n. Industr ial  Commission of Colorado, 95 P. (2d) ,  4. 

How much wider may be its scope is a matter to he determined in the 
particular case. 

We think i t  is self-evident that  the Legislature, for the purpose of 
levying the tax, may determine what shall constitute employment subject 
to taxation, without regard to existing definitions or categories. C'nenl- 
ployment Compensation Comnl ia ion  v. Jefferson S fandnrd  L i f e  Ins .  Co.. 
supra;  Industrial Commission o f  Colorado c. Sorthioestern X u f ~ t n l  Lifc 
Ins.  Co., supra;  S u p p l y  Co. v. Maxu~el l ,  212 N.  C., 624, 626, 194 S. R., 
117;  Fox 2.. Standard Oil Co., 294 U. S., 87. I t  may  do this by direct 
definition or, perhaps with greater exactness, by providing a reasonable 
administrational procedure by which such employment may be defined or 
ascertained. I n  its opinion above cited this Court has expressed the 
opinion that  such provision is found in the section devoted to definitions, 
as section 19 (g )  (6 )  (A) ,  (B), and (C). 

This provision is not regarded as a mere method of distinguishing 
between the master-servant relation and independent contract, on thc 
theory that  choice must be confined to one or the other of these alterna- 
tives, but taken with the other subdivisions of the section, particularly 
19 (g) ,  as defining or circumscribing the employment with respect to 
which contribution is demanded. As thus ascertained, employment will 
include the master-servant relation and frequently more. This should 
occasion no surprise. I t  is the privilege of the Legislature, by a more 
particular expression of its policy than may be f o m d  in the preamble, to 
find room and reason for extending the relief which the law is intended 
to afford into this field. 

On facts similar in significance to those determining the issue in 
t 'nemployment Compensation Commission z.. Jelperson Standard L i fe  
Ins .  Co., supra, the application of the statutory method in the case a t  bar 
resulted in the inclusion of appellant as employer with respect to its 
state or general agent and the local agents appointed under the type of 



588 I K  THE SUPREME COURT. [e l9  

contract exhibited in the record. We think the law was properly applied 
and cannot find that  the Commission acted unreasonably or arbitrarily 
or without giving proper consideration to the evidence. There is no 
exception to the findings of fact. , 

I t  has not been our purpose to elaborate or enlrirge on the opinion in 
Z7nemploytnent C ' o n l p ~ n s a f i o n  ( ' o t~ lmiss ion  r .  .Jey-'~rson i?'f~cnr/~rrtl L i f e  
I n s .  C'o., suprci, in which the ( 'ourt  tlec.idet1 the points a t  issue in the case 
a t  bar contrarily to the view contended for by appellant. We only 
restate its conclusions in view of the renewed assanlt. Many courts have 
relied on its authority and adopted its views. We we no reason to orer- 
rule a decision so carefully considered and so recei tly made. 

2. The appellant points to certain facts in the record upon which it ib 
thought the .Jefferson S tandard  case, supru,  should be distinguished from 
the case a t  bar, and questions its applicability. IIlainly, the contention 
is that appellant operates under the general agency plan. while the 
J e f e r s o n  S tandard  L i f e  Insurance  C o m p a n y ,  opwates under the mun- 
agerial plan, under which closer connection between the company and its 
agents is maintained. The difference seems to us unsubstantial in v i m  
of the facts. 

The licenses of State Agents are procured or paid for by the company. 
The State ,lgent, Wimbish, under the findings of the Commis~ion-justi- 
fied as we think by the evidence-is an employee within the meaning of 
the statute-not an independent contractor-and his power to appoint 
sub-agents is referable to this relation. Such a position in the organiza- 
tion would scarcely serve to insulate the local agents from some measure 
of control on the part of the superior. Looking a1 the contracts and the 
set-up under them, and the functions performed by the local agents which 
render service in the production of business, therz is seen a substantial 
line of authority reaching hack to the company, ~ i t h  more than a sug- 
gestion of the important element of control in (certain aspects of the 
service. Effective control over the personnel of local agencies is retained. 
The company approves or disapproves, as it will, of the appointment of 
these local agents. Also, the manner in which they conduct the business 
is of concern to the Insurance Company. I n  dealing with the public 
they are required to conform to the manual of instructions issued by the 
company. The nature of the service rendered by these agents is hardly 
conlistent with the ordinary conception of independent contract. 

Not resting decision alone upon this point, but referring to the rela- 
tions which are ordinarily understood to exist betaeen an insurance coni- 
pany and the public, necessarily affected by the r~ctivities and behavior 
of its agents, doubtless it seemed to t h ~  C'ommissio~ inconsistent with the 
commendable restrictions in that  regard appearing in the evidence that 
an insurance company, the nature of whose buciness with the public. 
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involves relations of t rust  and confidence, should view itself as  operat ing 
on the principle of independent contract-both powerless and  indifferent 
with regard to  the details of service, o r  the  manner  i n  which the  local 
'(agent" got the business. O n  the  contrary,  the  contracts and the manner  
i n  which performance is reqnired show tha t  the  Company had a propel. 
conception of its d u t y  to  the  public and  undertook to main ta in  the high 
s tandard of ethical service required i11 discharging i t  by retaining adc- 
quate  control over these details. Such  control is evidenced v i t h  respect 
to these persons who have been found to be '(soliciting agents and general 
agents engaged i n  the usual trade, occupation, o r  business of the  National  
Life  Insurance  Company" without exception to the finding. 

There a r e  n o  exceptions to the  findings of fact  by the  Commission. 
Section 6 ( i )  ; section 11 ( m )  ( n ) .  I n  our  opinion, they a r e  supported 
by the  evidence, and  the  conclusions of l aw based thereupon a r e  justified. 

T h e  judgment of the  court below sustaining them is 
Affirmed. 

JIJSIUY McKAT v. G. F. RULLAKD. 

(Filed 21 May, 1941.) 

1. Appeal and  E r r o r  8 1- 
The jurisdiction of the Supreme Court on appeal is conflned to questions 

of law or legal inference. Constitrition of North Carolina, Art. IV. scc. 8. 

2. Trial 8 22b- 
l'pon motion to nonsuit. the evidence muqt be considered in the light 

most f ~ ~ o r ~ b l e  to plaintiff, and he is entitled to every reasonable intend- 
ment thereon and every rensonable inference therefrom. 

3. Ejectment 8 14- 
The exhibition of a mnp a s  substantive evidence cannot be held for error 

when it  appears that several witnesses identifled the mnp ns an offlcial 
map of the city in which the loctts in quo is situate. 

4. Appeal and E r r o r  8 89 -  
An exception to the admission of certain testimony of 11 witness cannot 

he sustained when it  appears that other witnesses were permitted to trstify 
to the same effect without objection. 

5. Evidence 8 21- 
Whether counsel shall be permitted to ask a leading question is within 

the discretion of the trial judge, and the exercise of s ~ w h  discretion will 
not be reviewed on appeal. 

6. Ejectment 8 1 4 -  
Par01 evidence is competent to identify the land claimed and to At it to 

the description contained in the instrument. N. C. Code, 17&% 
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7. Ejectment 8 1 3 -  
In this action in ejectment the charge of the court is held to have cor- 

rectly placed the burdrn on  plaintiiy to prove his title and also to prow 
wrongful possession by clefrndant. clefendt~nt I~ t rv ing  dcnied title and 
wrongful possession. 

8. Ejectment 8 1 4 -  
A charge th t~t  listing the locbt ta  i u  quo for tr~sttticrn is not evidence of 

o\vlwrship but is merrly :I circwmstance which 1njg11t I w  considered by the 
jliry along wit11 other evide~~ce, is witliont tsrror. 

9. Appeal and Error § 6g- 

Appellant's exception to the cl~nrgc on an i-ur wl~icli was answered 
11y the jury in appellant's favor will not be co~sitlcrtvl, since appellant 
could not i)c prejudiced thereby. 

10. Trial § 4 0 -  

Bp1)ellant c:~nnot complai~~ of the form of :In isrlw s~~hmitted when hc 
did not except to the issnc or tender other issncs. 

.\ party desiring more particular iirstruction. on a cul~ordinate feature 
of the  case muut aptly tentlcr request therefor. 1Iic.hic's Code, 563. 

APPEAL by defendant from Iinmilfon, Speciol J u t l , q ~ ,  at  Novernbcr 
Special Term, 1940, of BLADEP*'. N o  error. 

This is an  action in ejectment, brought by plaintiff against defendant 
for a certain piece of land in Elizabethtown, Bladen c'ounty, N. C. The 
plaintiff alleges in his complaint : "That the plaintiff and Mary Wil- 
liams, Hat t ie  Reaves, Monelle Byrd, Daisy Villet, George Davis, and tn.0 
children of Maggie McKay, deceased, whose names are not known to the 
plaintiff, are the owners in fee simple and ent tled to the immediate 
possession of that  certain lot, tract or parcel of land in the Town of 
Elizabethtown, Rladen County, North Carolina. described and defined as 
follows, towit" : (describing same). 

The succinct facts are as follows: The plaintiif claims the ownership 
of a lot in the town of Elizabethtown on the northeast corner of thc 
intersection of Queen and Poplar Streets. Deed was made to plaintiff's 
father, Richard L. McKay, by James M. White, of date 21 May, 1873, 
and recorded in Book 4, page 225, Bladen County registry. Plaintiff 
and co-tenants inherited the lands from Richard L,. MrKay  and conveyed 
by deed to J. L. Wright 12  August, 1926. J. L. Wright reconveytd to 
Junius  McKay 10 May, 1933. This action was hroupht 7 .Time, 1933. 
This lot is referred to in the evidence as the upper part of the Richard 
L. McKay land. Richard L. McKay also o\vnc~l an atljoining lot for 
which he had no deed. This is known as the ower half awe of the 
Richard L. McKay land and mas conveyed by J i~n iu t .  McKay to tJ. 31. 
Clark;  thence by James H. Clark, Comniissioner. t o  G. F. Bullard. The 
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contention of the defendant is that  the conveyance to him of the lower lot 
covers the lot of the plaintiff described in the complaint. The defendant, 
appellant, undertakes to identify the lower one-half acre of land as that 
conveyed to him by James H. Clark, Commissioner, to cover the npper 
one-half acre lot described. 

Defendant denied the allegations of the complaint and set up  seven 
years adverse possession, under K. C. Code, 1939 (Michie), sec. 42S, and 
alleged: "That this defendant and those under whom he claims have 
been in the open, notorious, adverse, and continuous possession of the 
lands set out and described in the complaint under color of title and 
under known and visible lines and boundaries for a pcriod of more than 
seven years next before the institution of this action, and any action or 
cause of action which the plaintiff has, or  might have had, which is 
denied, the same arose and accrued more than seven years next b e f o ~ e  the 
institution of this action and is, therefore, barred by the seren year 
statute of limitations, in such cases made and provided, which said seven 
year statute of limitations the defendant especially pleads in bar to any 
recovery of the plaintiff, or anyone else in the action." The other stat- 
utes as a bar are not germane on the facts developed in the case on the 
trial. 

The judgment of the court below was as follows: 
"This cause being heard before His  Honor, Luther Hamilton, Judgc 

presiding, and a jury, a t  the November, 1940, Special Term of Superior 
Court of Bladen County, and the issue submitted to the jury and the 
answer4 thereto are as follows : 

"1. .ire the plaintiffs the owners of, and entitled to the possession of 
the lands and premises described in the complaint ? -Ins. : 'Yes.' 

"2. Does the defendant unlawfully withhold thc powession of said 
lands from the plaintiff? Ans. : 'Yes.' 

"3. I s  the plaintiff's cause of action barred by the sevcn-year statuttl 
of limitations ? Ans. : 'No.' 

"4. What damage, if any, is the plaintiff and his co-tenant- entitled to 
recover ? Ans. : 'None.' 

"It is now, upon motion of Herbert MrClamrny, Ordered, .\djudged 
and Decreed that  the plaintiff, Junius  XcXay,  and his tenants in conk- 
mon, are the owners in fee simple of and are entitled to the immediate 
possrssion of that said lot, tract or parcel of land in the Town of Eliza- 
bethtown, Bladen Coiinty, Xorth Carolina, described and defined as fol- 
laws :, to-wit : 

"In the Town of Elizabethtown, beginning a t  the Northeast corner of 
thc intersection of Queen and Poplar Streets, and running thence as the 
Eas t  line of Poplar Street, now North 221h East  3.18 chains (210 ft.) 
to an iron rod a corner of lot ;  thence as a line of that lot, now South 



592 I N  T H E  S U P R E M E  COURT.  [219 

67% degrees Eas t  3.18 chains (210 ft . )  across the end of the Cape Fear  
River Bridge fill to an  iron rod now large tree, a corner of lot ; 
thence a line of that  lot, South 22lh West 3.18 chains to a piece of piping 
in the North line of Queen Street;  thence as a line North 67% degrees 
West 3.18 chains to the beginning. The above description is intended to 
convey all the lands owned by the heirs a t  la\$ of Richard McKay, 
deceased, in the Town of Elizabethtowii, N. C. 

"It is Fur ther  Ordered, Adjudged and Decreed that the plaintiff have 
and recover of the defendant the cost of this action, and that the 
Clerk of this Court issue a writ of assistance demanding hini to eject the 
defendant and all persons claiming by, through and under Iiini, and to 
put the plaintiff and his tenants in common in possession of the above- 
described lands and premises. Luther Hamilton, .Judge Presiding." 

The defendant made nunierous exceptions and assignments of error and 
appealed to the Supreme Court. The material ones and necessary facts 
will be set forth in the opinion. 

Hector  H .  C lark  a n d  E d w a r d  B. Clark  for p l a i u t i f .  
A. Af.  Moore for de fendan f .  

CLARKSON, J. This case was before this Court a t  the Fall  Term, 
1934, when a new trial was granted the defendant. Nth-ay 1,. Rilllard, 
207 N. C., 628. 

From a careful reading of the record it seems th:~t  the case was mainly 
one of fact for  the jury to determine. This Court. on appeal, can con- 
sider only questions of "law or legal inference." Const. of N.  C., 12rt. IV, 
sec. 8. 

At  the close of plaintiff's evidence and a t  the clrse of all the evidence, 
the defendant in the court below moved for judgment as of nonsuit. 
N. C. Code, supra ,  sec. 567. Technically the motion a t  the close of all 
the evidence did not comply with t h ~  statute, supra,  as it appears of 
record "The defendant moved for judgment"; yet we consider it as of 
nonsnit-which motions we think cannot be sustai~ied. I t  is well settled 
that  upon a motion for nonsuit, the evidence is to be taken in the light 
most favorable to the plaintiff and he is entitled to the benefits of every 
reasonable intendment upon the evidence and reasonable inferrnce to be 
drawn therefrom. 

The plaintiff offered in evidence deed from James 51. White to Richard 
L. McKay, dated 21 May, 1873, duly recorded ; t h ~  testinloiiy of Jlinius 
McKay, the plaintiff and son of Richard L. McKay, who inherited tlle 
property; deed from Junius  McKay and others to J .  L. Wright, 12 
Alugust, 1926, duly recorded, and deed from J. L. Wright and others to 
Junius  McKay, dated 10 May, 1933, duly recorded. The &Kay land 
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described in the complaint was identified by the plaintiff, Junius McKay, 
Tom Sheridan and others, and the use to which it was made when it was 
in the possession of Junius McKay and others under whom he claims. 
Owens u. Lumber Co., 210 N. C., 504 (508). 

The defendant contends that the plaintiff should not have been per- 
mitted to introduce a map of the town of Elizabethtown in evidence, it 
not being shown to be true, accurate or authentic. We cannot so hold 
on the evidence in this case. 

John D. Beatty testified for plaintiff: "I survey and am an attorney 
at  law; I am familiar with this map. I recognize it as the official map 
of the old part of the town of the Town of Elieabethtown (Defendant 
objected, overruled). I locate property and lots in the Town of Eliza- 
bethtown with reference to this map as being official. I have regarded 
this as an official map of the town for the past 15 years. Property 
owners of the Town of Elizabethtown recognize this as the official map 
of the old part of the town." 

Kewton Robinson testified for plaintiff: "I have known this plat or 
map for a long time. I would say about 25 years. I t  is generally 
accepted as an official map. Poplar Street is still used. There are 
houses on the lower part of Poplar Street. I t  is in pretty bad shape 
but it is still used. There has not been any change of Poplar Street to 
my knowledge. I have known it all my life-I am 47." 

Defendant made no exception to the evidence of this witness, Newton 
Robinson. M. 0. Ballard, a witness for defendant, testified in par t :  
('I got my information from this map and the deed for it. . . . I 
surveyed No. 50 from the map, recorded in the records of Bladen County. 
I read the R. L. McKay deed. I had it in my hands. No, I don't 
know that you are in possession of that deed of R. L. McKay, I got the 
data from the records. I located the R. L. McKay property by that deed 
and had the old map there to check it from." 

I n  Handbook of Evidence for North Carolina (Lockhart), pp. 26-27, 
part see. 29, is the following: "Maps are divided into two classes, public 
and private. Public maps, such as official maps of cities, etc., may be 
exhibited as substantive evidence, it seems, but private maps and dia- 
grams cannot be exhibited as substantive evidence, though they may be 
admitted and shown to the jury to elucidate and explain the testimony 
of witnesses, and photographs may be admitted and shown to the jury, 
if the photographs are properly taken and identified. Medical and other 
scientific books cannot be shown to the jury; neither can the law reports, 
nor can a written contract." Lamb v. Copeland, 158 N .  C., 136; Corpen- 
ing v. Wesfall, 167 N. C., 684; Thompson v. Buchanan, 195 N .  C., 155. 

M. 0. Ballard used the map. I n  Thompson v. Buchanan, 198 N. C., 
278 (281), we find: "It  has been repeatedly held by this Court that if 
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testimony of the same nature as that  objected to, ia given by a witness in 
other portions of his testimony, without objection, that  the exception 
thereto cannot be sustained. ~Varshall 2.. [l'elephone Co., 181 N .  C., 410, 
107 S. E., 498; Shelton v. II. R., 193 F. C., 670, 139 S. E., 232; l ' i l gh -  
mun c. IIancock, 196 N .  C., 780, 147 S. E., 300." 

The defendant contends: That  plaintiff was allowed to ask leading 
questions over his objection on direct examination and to cross-examine 
his own witnesses. On the record the contention ctmnot be sustained. 

I n  S.  2%. B~tch., 191 N. C., 538, i t  is written: "Whether counsel shall be 
permitted to ask a leading question, is within the discretion of the trial 
judge. The exercise of such discretion will not tle reviewed on appeal. 
Crenshaw c. Johnson, 120 K. C., 270; Bnnlc v. f7'czrr, 130 N .  C., 479; 
8. a. Cobb, 164 S. C., 419; Howell a. Solomon, 167 N .  C., 588." 

The defendant contends that  '(The C'ourt erred in  permitting the plain- 
tiff to testify as to the lands sold to Xarv in  Clark, when the deed was the 
best evidence, aild his answer was in contradiction of the deed itself, and 
to vary a written instrument. There is presumption of regularity in 
judicial sales." Johnson a. Sink,  21'7 N .  C., 702. We cannot so hold 
on the facts in this record. There is no question raised as to  the regu- 
lari ty of the judicial sale of James 11. Clark, C3mmissioner, to G. F. 
Bullard. Parol  evidence was admitted and properly so, to identify the 
land which is claimed by the plaintiff and the adjoining land which the 
plaintiff sold to Mr. Marvin Clark. Identification of two lots is the 
bone of contention in this case. Parol  evidence may be used to identify 
the lands sued for, and fit i t  to the description contained in the paper 
writing offered as evidence of title. I n  this case it was necessary to 
identify the land described in the complaint and to distinguish i t  from 
that  land conveyed to the defendant by an  indefinite description in the 
deeds under which the defendant claims. 

N. C. Code, supra, section 1783, is as follows: "In all actions for the 
possession of or title to any real estate par01 testimony may be introduced 
to identify the land sued for, and fit it to the description contained in  the 
paper-writing offered as evidence of title or of the right of possession, 
and if from this evidence the jury is satisfied that  the land in question is 
the identical land intended to be conveyed by the parties to such paper- 
writing, then S I I C ~  paper-writing shall be deemed and taken to be suffi- 
cient in law to pass such title to or interest in sul:h paper-writing is in 
all other respects sufficient to pass such title or interest." 

The law in reference to burden of proof in an r~ction for ejectment is 
to the effect that  where defendants in ejectment denied allegations tha t  
plaintiff was owner of land, and that  defendants were in wrongful posses- 
vion and wrongfully withheld possession from plaintiff, burden as to 
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issues of plaintiff's title and possession by defendants was upon plaintiff. 
M o r t g a g e  Co .  v. B a r c o ,  218 N. C., 154. 

We think the charge covered this aspect. The court charged: "Now, 
the Court instructs you, Gentlemen, that  listing property for taxes is 
not evidence of ownership by anybody. I t  is a circumstance, however, 
which may be considered along with other evidence, but the bare fact 
that  one lists property for taxes does not mean that  that  one is the owner 
and it is not a t  all conclusive of ownership and is not evidence of owner- 
ship, it  is merely a circumstance that  might be considered along with 
other matters." T o  the foregoing charge defendant excepted. We see 
no error in this portion of the charge. Belk P. Relk, 175 N. C., 69 ( 7 5 ) .  
This charge is correct, but it is no evidence of value. Runn v. Harris. 
216 N .  C., 366 (373). 

The defendant contended that  the court erred in charging the jury, 
"You should find to be a fa i r  and reasonable value of the property during 
the time that  i t  has been wrongfully detained or withheld by the defend- 
ant  Bullard, whatever you find to be a fa i r  allowance or reasonable rental 
during the time he has had it in possession." We see no error in this 
charge, if there was, i t  is not prejudicial, as the jury answered "None." 
"4. What damage, if any, is the plaintiff and his co-tenants entitled to 
recover ? Ans. : None." 

The court below charged correctly as to the 7-year statute of adverse 
possession, under sec. 428, supra, applied the law applicable to the facts, 
and charged on that  issue the burden was on plaintiff, who contended 
that the deed of Commissioner Clark never conveyed the land in contro- 
versy. The defendant contends that  the court below directed a verdict in 
favor of plaintiff as to the 2nd issue in the charge. I n  respect to this 
issue we see no error. The defendant did not except to the issue and 
submit other issues. Nor  did defendant request for  instruction 
on the subordinate features of the charge. S. C. Code, supra, see. 565. 

There were other contentions made by defendant which we do not 
think material or prejudicial. The  jury on the factk decided against 
defendant, and we can see on the record no prejudicial or reversible error. 

N o  error. 

CARRIE  L E W I S  SIMPSON v. T H E  AMERICAN O I L  COMPANY AND 

BOON-ISELEY DRUG COMPANY. 

(Filed 21 May, 1941. j 

1. Appeal and Error 5 49a- 
When it is determined on appeal that plaintiff's evidence is sufficient to 

go to the jury upon the question of defendant's tjrmch of express war- 
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r i~n ty  and d:unages, tilt. decision l~ecomes the law of the case and defend- 
:~nts '  motion to nonsuit upon the issue in the suhsequrnt trial upon sub- 
stantially tlle same evidence. is properly refused. 

2. Evidence g !W-Plaintiff may introduce in eviden~ce results of approved 
nledical tests to  show t h a t  substance was poisoncms. 

Plaintiff instituted this action i~llrging that she w:~s poiwned hy an 
insectiridr which she nsed in ;~ccordmce with thcb directions printed on 
the hottlt> by defentlt~nt manufilctllrrr. The label un the bottle warrttntcd 
tl~ttt  the insectic4cle WIS not poisonouh to llumans when used its directed. 
Plaintiff's rxgert witness. :l slrin spccitklist, testifled that he performed 
i~pprorrd medical tests with the insecticide on plxintiff and others. :mtl 
wns permitted to testify its to the results of the tests. Defendant ob- 
jwted to the testimony on the ground that the conditions under which 
the tests wercb made differed greatly from those (existing when plaintiff 
nsed the iusecticitlr ;IS :I spray in itcc:ortlance with the directions on the 
hottle. Htl ld :  The purpose of the testimony was not to show that plaintiff 
co11ld hiivt~ bee11 poisoned by the insecticide when used according to clirec- 
tions, bnt: to show that the insecticide was poisonous to humans in vio1i1- 
tion of the warranty, and was competent for this purpose. 

3. Evidence 8 S O b  

Where a photograph is ofiered in evidence, testimony of witnesses a s  to 
its correctness as  n true representation of the cond~tion of plaintiff's body 
itt the time in question, made during the preliminary identification and 
unthentication of the photograph, the photograph not being exhibited to 
the jury nt that time, cannot he held violative of t h ~  rule that photographs 
itre competent solely for the purpose of illustrating the testimony of wit- 
nesses. the use of the photograph in question being so limited by the trial 
court after it h i ~ d  been admitted in evidence. 

-1.. Appeal and  E r r o r  89- 

The c~xclnsion of testimony of a witness cannot bt' held prejudicial when 
it  does not appear from the record what the answer of the witness would 
hilve hecw hat1 hr  1)een permitted to testify. 

3. Evidence 8 24- 

l'laintiff instituted this action alleging that she was poisoned by an 
insecticide manufactured by defendant. I l c l d :  Testimony of defendants' 
c.xpert witness 11s to whether he k n t v  of any other person other than 
pli~intiff who was nllergic to the insecticide is proptbrly excluded when the 
rxtrnt of witness' experience with other persons who had been in contact 
with tht. insecticide is not made to itppenr. since nl the nhsence of such 
predic%te the testimony has no materiality upon tht question of the preva- 
ltww or rarity of allergy to the insecticide. 

6. Trial 9 4 8 -  

Plaintiff, while testifying as  n witness in her own behalf, collapsed on 
the witness stand. There was nothing to indicate bad faith on the part 
of the plaintiff or fraudulent imposition on the court. H e l d :  Defendants' 
motion for n mistrial on the ground that  the d sturhance might have 
 roused the sympathy of the jury was addressed to the discretion of the 
trinl court. 
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7. Election of Remedies § 1- 
Plaintiff institutetl this :~ction i~lleging that *he wti* poisoned by ;LII 

iusec.ticitl(> m:~nuf:~c.turetl hy clefendant. I)efentliinr rtvlnel.itt.tl that p1:~ili- 
tiff lw  forcwl to elect betwren neglipencr i ~ l ~ d  I~reil(.ll of I\-arranty, iml. 
aubbcbcluently, between breach of implied wiLrr:inty ;ind brruch of exprrbh 
w r i t  I t  ilppeared th:~t the court. in the formation of the issues : ~ n t l  
iu i t*  coli:~rpe, eliminated from the c;lse :ill tl~lestions of negligence and 
implitvl n.;trr:inty. H r l d :  1)efcndnnt could not have been prejudiced by 
the. rvfnhi~l of his !notions that plnintitf he recluiretl to elect betwetm the 
rrmrdic~h. 

STACY, ('. J.. and \VI~YBOK,YE. J., dissent. 
RARNHIIJ,, J., not sitting. 

APPEAL by defendant, The American Oil Company, from Bone, J., at  
January  Civil Term, 1941, of WAKE. 

Defendant's appeal is from an adverse verdict and judgment thereupon 
in a case involving substantially the following features : 

The defendant, American Oil Company, manufactures and puts on 
the market in  sealed containers an  insecticide under the trade name of 
"Amox," the ingredients or chemical constituents of which were not 
revealed at  the trial. 

On the package the defendant caused to be printed the following: 

"For Best Results use Amox hand sprayer 
How to Use 

Amox 
The 100% Active Insecticide. 

"Amox is made for the purpose of killing insects, it is not poisonous to 
human beings but is sure death to insects. 

"Amox Liquid Spray is non-poisonous to human beings, but is not 
suited for internal use. Do not spray on food or plants. 

"Note with all its insect killing power Amox may be used freely 
indoors." 

Plaintiff purchased such a package from a retailer into whose hands 
i t  had come from the defendant by purchase and sale in the regular 
course of trade. Using it as directed, she sprayed her apartment very 
thoroughly with the insecticide. I t  was a hot day, plaintiff was scantily 
dressed, and some of the spray got upon her person. Itching, burning, 
and, in time, blisters and boils ensued, covering, as the pathological con- 
dition progressed, her face and all of the upper part of her body in 
patches. She suffered pain, debilitation, nervous breakdown, loss of 
sleep, and great distress of mind during the progress of the trouble, which 
lasted for several months, with frequent recurrence in severity. Plaintiff 
complains of permanent injury. 
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Dr. Bolus, an expert on skin diseases, who treated her throughout the 
whole period, stated after diagnoses and tests that her condition was 
due to poisoning by the "Amox." He further !stated that he made a 
test on five persons-nurses and interns-as well as on Mrs. Sinipson, 
and that the manifestations were the same except in degree-and that 
"Amox" was poisonous to them all. He  gave his opinion, however, as 
he had upon the former trial, that Mrs. Simpson's condition was due 
to her allergy or hypersensitivity to "Amox," or to something in its con]- 
position, and that a normal person might use it as directed without 
harmful effect. He described the patch test which he used on the prison 
group and on Mrs. Simpson as an approved test. 

Dr. Carpenter, a witness for defendant, was of the opinion, on tests 
made by him upon a group of students, that "Ainox" was not harmful 
to human beings. 

Answering a hypothetical question addressed to him in behalf of the 
plaintiff, he gave it as his opinion that if the jury should find from the 
evidence in the case that ''Amox" caused itching, burning, boils, blisters, 
and sores that existed over a period of months, he would have to say that 
"Amox" was a poisonous substance. 

Defendant noted several exceptions to the adm ssion and exclusion of 
evidence, which will be referred to in the opinion. 

The evidence is very voluminous and, for reasons stated in the opinion, 
it is not considered necessary to reprint it in full. 

The plaintiff brought action for damages, basing it both upon negli- 
gence and breach of warranty. 

Upon the trial, the defendant in apt time requested the court to compel 
the plaintiff to elect between negligence and warranty as her ground of 
recovery and made a similar motion with respect to an election between 
implied warranty and express warranty, both of which motions were 
declined, the judge declaring that he would confine the recovery to the 
breach of warranty as would appear from hie charge and the issues 
submitted. 

The following issues were submitted : 
"1. Was the plaintiff injured by a breach of .warranty made by the 

defendant with respect to the use of 'Amox' as alleged in the complaint? 
Answer : 'Yes.' 

"2. What amount of damages, if any, is the plaintiff entitled to recover 
from the defendant ? Answer : '$7,000.00.' " 

The jury answered both issues against the defendant and judgment 
was rendered thereupon. Defendant appealed, assigning errors. 

.John TV. Hins t l u l e  and  Dou,qla.ss & Dougluss f c r  p la in t i f f ,  r i p p r l l w .  
R u a r k  LP' R u a r k  for d e f ~ n d n n  f, Amer ican  Oi l  C o m p a n y ,  appe l lan t .  
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SEAWELL, J. This case was before the Court a t  the Spring Term, 
1940, and is reported as SSw~pson v. Oil Co., 217 N. C., 542. A new 
trial was granted because of error in the instructions to the jury involv- 
ing the possibility of a double recovery on both theories presented in the 
pleadings-negligence and breach of warranty. The only important 
difference between that  case and the one a t  bar is that  i11 the second trial 
the questions of negligence and implied warranty were eliminated alto- 
gether and the case went to the jury solely upon the express warranty 
printed upon the sealed package in which the commodity was purchased. 

The question most seriously urged upon us here-that of nonsuit upon 
the evidence-mas decided uDon the same state of facts uDon the first 
appeal. The evidence in the tr ial  now under review is substantially the 
same as that  of the former trial-careful comparison fails to disclose any 
distinction or difference helpful to the defendant. 

The Court passed upon the matter in the former appeal adversely to 
the defendant, and the decision stands as the law of the case. Hnrring- 
ton  v. Rawls, 136 N. C., 65, 48 S. E., 571; Johnson v. Ins. Co., ante, 
202; Fisher v. Fisher, 218 N .  C., 42. 

Exce~ t ions  were taken to the admission in evidence of tests made 
by Dr.  Bolus-a skin specialist-on a group of five nurses and interns a t  
State's Prison, and on the plaintiff. I t  is pointed out that  these tests 
were made under conditions differing greatly from those under which 
the plaintiff came in contact with the spray, with alleged disastrous con- 
sequences. Bu t  the objection seems to be based on a misunderstanding 
of the nature and purpose of the test. I t  was not made to demonstrate 
experinlentally whether Mrs. Simpson could h a r e  sustained the serious 
injury she complains of by coming in contact with Amox in  the manner 
she describes-which seems to hare  been the purpose of the experiment 
performed by Dr. Carpenter. The purpose was to ascertain whether 
Amox had noxious qualities that  were poisonous to humans. The test 
was pronounced by defendant's expert witness to be an  approved test. 
I t  was also made on plaintiff in a precisely similar manner, and com- 
parisons noted. Of the propriety of the test and its admission in evi- 
dence, we have no doubt. I t s  weight and significance upon the point a t  
issue were matters which might well have been argued to the jury. 

A photograph was exhibited in explanation of the testimony regarding 
the physical condition and appearance of the plaintiff. We cannot see 
that  the rules of evidence were violated or the function of this aid to 
testimony abused. The incident brought under review goes no further 
than a preliminary identification of the photograph and testimony as to 
its correctness as a true representation of the condition of plaintiff's body 
a t  the time of the treatment. The  record does not show that the photo- 
graph was shown to the jury a t  the time. This preliminary authentica- 
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tion was necessary to authorize even its limited use. S. 11. ~ l f a f f h e w s ,  
191 N. C., 378, 131 S. E., 743; Hampfon  o. R. R., 120 N .  C., 534, 27 
S. E., 96;  -1lberfi 1'. S e w  Y o r k  L. E. & W .  R .  Po. .  118 N .  Y., 77, 23 
X. E., 35. The thin line between the substantive and auxiliary function 
of photographs in this connection which this Court seems still, on occa- 
sion, to regard, was not violated. Later, upon f ~ ~ r t h e r  identification, it 
was used to illustrate the testimony, the trial judge limiting it to that  
purpose. Kelly zj. Granite Po., 200 N .  C., 326, 156 5. E., 517: Hoyle 
P .  Hickory, 167 N .  C., 619, 83 S. E., 738; Davis z.. R .  R., 136 K. C., 115, 
48 S. E., 591; Lupfon 1.. Express Po., 169 N. C . ,  671, 86 S. E., 614; 
Eaker v. Shoe Co., 199 S. C., 379, 154 S. E., 667. 

Dr .  Carpenter, expert witness for defendant, was asked on redirect 
examination: "Is or is not Mrs. Simpson the only person that  you know 
of that  is allergic to -\mox, if she is allergic to i t?"  This was ruled 
out and defendant excepted. The record does not disclose what the 
witness would have said, if permitted. But  it was also incompetent for 
another reason: There is no evidence, except thar contained in  the test 
made by the witness, as to the extent of the doctor's experience with 
persons who have been in contact with Amox. m'e ha re  the numerator 
but no denominator. I t  affords no evidence of the degree of prevalence 
or rari ty of the condition of allergy with reference to -1mox. 

During the trial the plaintiff collapsed while giving her testimony, 
necessitating an  adjournment and recess of the court. The defendant 
moved for a mistrial, based upon this incident and the possibility that  i t  
might have aroused the sympathy of the jury. The  request was declined, 
and the trial proceeded. There was nothing to indicate bad fa i th  on the 
part of the plaintiff, or  fraudulent imposition on the court. The col- 
lapse was consistent with what witnesses, and the plaintiff herself, had 
;aid about her condition. Granting or refusing the motion, upon the 
facts presented, was well within the discretion of the trial judge, and we 
do not find that  he abused that  discretion. I n  re hr in fon,  180 N .  C., 206, 
104 S. E., 341; S .  P.  Tyson,  133 N .  C., 692, 45 S. E., 838; Gregory v. 
Perry, 126 Me., 99, 136 A., 354; Graves v.  R i w r s ,  3 Ga. dpp . ,  510; 
Edwards v. Mefropolifan S f ree f  Railway Co., 143 M i s ~ .  dpp. ,  371, 127 
S. W., 605; Hudson P. D e d i n ,  28 Ga. App., 458, 111 S. E., 693; Hunt  
1%. T'an, 61 Mont., 395, 202 P., 513. 

At  the conclusion of the evidence the defendant asked the court to 
compel the plaintiff to elect between negligence and breach of warranty 
as ground of recovery; and in a second request demanded an  election 
between express warranty and implied warranty. The judge declined 
both motions and announced that  he would submit the case to the jury 
only upon the ('breach of warranty, as will be shown by the issues and 
the charge of the Court." 

Simpson zl. Oil Po., supra, did not foreclose the plaintiff from pro- 



N. C.] S P R I N G  TERM, 1941. GO1 

ceeding either upon the warranty or for the negligence. I t  was based 
upon the principle that  upon the issues framed the plaintiff might have 
made a double recovery for the same injury. I t  is not necessary for us 
to decide here whether two causes of action-one in negligence and one 
upon the warranty-are so incompatible as to require an  election. I t  
may be that  there are circumstances in which it would be more impor- 
tant  to ascertain whether a real wrong and injury were inflicted upon 
the plaintiff than i t  would be to assign a technical name to the fault in 
the transaction. But  i t  is certain that  the implications of negligence and 
those of warranty ordinarily are so different that  negligence cases deal- 
ing with proximate cause are misleading as applied to warranty, and the 
analogy between the consequences of negligence and the consequences of 
a breach of contract may not be pushed too far .  

I t  may be inferred from the decision in Simpson v. Oil Co., supra, 
that the matter printed upon the package of Amox constituted an  express 
warranty to the ultimate user that  the Amox used, in the manner di- 
rected, was harmless to human beings, and of such other conditions as 
were within reasonable interpretation of the language employed; and 
that  one suffering in jury  by reason of a breach of such warranty might 
recover damages. And that  the warranty was still effectual, although 
the product was bought from a middleman. That  question, therefore, is 
no longer open. 

The case appears to have been tried with a strict regard to the decision 
in this case on the former appeal; but in the second trial, from which 
the prer;ent appeal arose, all questions as to negligence or as to implied 
contract were eliminated from the case-negligence by direct ruling of 
the judge and the submission of an issue on warranty only, and implied 
warranty by confining the consideration of the jury to the warranty 
written upon the package. The defendant is, therefore, unable to gain 
any advantage by iiljecting either subject into the discussion. I f  there 
had been a danger, which the record does not indicate, that  the jury 
might have taken into consideration an  implied warranty, the defendant 
might have made it the subject of a precautionary prayer for instruc- 
tions to the jury in that  respect. We doubt, however, that  under the 
evidence the court would have been justified in giving any instruction 
on the point. 

The exceptions were ably and forcefully argued, but we do not find 
in them sufficient cause for disturbing the result of the trial. 

We find 
N o  error. 

STACY. C. J . ,  and WIXBORXE, J., dissent. 
BARXHILL, J., not sitting. 
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BLACKBURN 2.'. WOODMEK O F  THE WORLD. 

NORA BIACKBURS r. SOVIGREIGN CAMP O F  THE WOODMES O F  T H E  
WORLD (Now WOODMEN O F  THE WORLD LIFE ISSURANCE 
SOCIETY). 

(Filed 21 May, 1941.) 

1. Insurance $j 37- 

In  an action on a certificate of insurance in a mutual benefit society, 
proof of the death of the member, presentation of the certificate by the 
beneficiary, and denial of liability by the society, ~stabl ishes a prirun facie 
case, aud the society has the burden of proof upon its contention of mutual 
mistake or other defenses. 

2. Insurance $j 30-Defendant insurance society held estopped to deny that 
expiration date of term insurance was other than therein stipulated. 

ITnder an agreement of the parties that the court should find the facts, 
the court found that  defendant benefit society issued to a member a ten- 
year term benefit certificate, which vertificate prcvided that within eight 
years it  might be exchanged for a ten-year term insurance certificate, that  
within the eight-year period the member exchanged his certificate under 
this provision, and was issued a ten-year term insurance certificate, which 
certificate proridetl that it should he subject to the constitution. laws ant1 
by-laws of the society and should be effective u n t ~ l  a specified date if the 
cines were paid thereon. Insured died prior to the expiration of the time 
specified. Defendant society contended that through mutual mistake thr  
wrong espiration date was inserted in the certifi-ate and that under its 
laws and by-lams the dues paid were insufficient to entitle the heneficiarg 
to recorer. The trial conrt further found that defendant had in its 
possession the original certificate a t  the time it  icssued the exchauge cer- 
tificate aud that it  accepted dues on the exchange certificate which paid it  
until after insured's death, and made no effort to correct the policy or 
warn the insured or the beneficiary that the certificate failed to speak the 
truth. H c l d :  The findings of fact, supported by the evidence, support the 
judgment of the c'onrt that the heneticinry is entitled to recovery on the 
certifiratc. 

3. Appeal and Error § 37- 
Wl~ere the parties c20nsent that the conrt heal the evidence and find 

the facts, the court's findings are  as  conclnsire as  the verdict of a jury 
when they are  supported by the evidence. 

,IFPEAL by defendant  f rom War l ick ,  J., a t  J a n u a r y  Term,  1941, of 
LINCOLN. Affirmed. 

T h e  court  below found the  facts  and made c'mclusions of law, a s  
follows : 

"This cause coming on to be heard before H i s  H m o r ,  Wilson Warl ick,  
,Judge, a t  the J a n u a r y  T e r m  Superior  Cour t  of Lincoln County, and 
being heard,  the plaintiff being represented i n  court  by Bruce  H e a f n e r  
and  A. L. Quickel, Esqs., and  the  defendant by  Henderson & Henderson, 
attorneys, of Charlotte, S. C., and i t  appearing o the  Cour t  tliat the 
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plaintiff and defendant have and do waive a jury trial, and agree that 
the Court shall find the facts and conclusions of law, after hearing the 
pleadings and the evidence offered by the plaintiff and the defendant, 
the Court finds the following facts:  

"Fads :  1. That  the plaintiff is a resident of the County of Lincoln 
and the State of North Carolina. 

"2. That  the defendant, Woodman of the World Life Insurance SO- 
ciety, is the successor of the Sovereign Camp of the Woodmen of the 
World, and is a fraternal benefit society, incorporated under the laws of 
the State of Nebraska, with a lodge system, a ritualistic form of work 
and a representative form of government, without capital stock, and 
transacts its business without profit and for the sole benefit of its mem- 
bers and their beneficiaries. Tha t  it has been licensed to do business in 
the State of Nebraska since 1891, as a fraternal benefit society, and i t  
has been licensed to do business in the State of North Carolina, as a 
fraternal benefit society, since J u n e  15, 1899. 

"3. That on December 14, 1928, W. L. Wacaser made written applica- 
tion for membership in the defendant society and for the issuance to 
him of a ten-year term benefit certificate i n  the sum of $1,000, and 
consented and agreed that  the application and the provisions of the con- 
stitution. laws and by-laws of the society then in force, and that might 
thereafter be adopted, should constitute the basis for and form a part  
of any beneficiary certificate issued to him by the Sovereign Camp of 
the Eoodmen of the World, now the Woodmen of the World Life Insur-  
ance Society. 

"4. That on December 31, 1928, the defendant issued to W. L. Wacaser 
a ten-year term benefit Certificate TE-803472, in the sum of $1,000 in  
which Vianna Wacaser, wife, was designated as beneficiary. That  said 
certificate sets out, among other things, that  it  was subject to all condi- 
t i o n ~  therein, and the provisions of the Constitution, Laws and By-Laws 
of the Society, or  which might be thereafter adopted. I t  further pro- 
1-ided that the certificate should cease and all benefits thereunder termi- 
nate after the tenth anniversary of the date of the certificate by the 
Sovereign Officers of the Society, but that  the member might a t  any time 
within eight years from the date thereof, and prior to attaining the age 
of sixty years, surrender the certificate and receive in exchange therefor 
a certificate providing for term insurance for a period of ten years, and 
providing that  the member would be required to pay the rate on the new 
certificate as fixed for his then attained age. 

" 5 .  On February 10, 1932, Mr. Wacaser executed on the back of said 
certificate a request to have the beneficiary in his certificate changed to 
Mrs. Xora  Blackburn, daughter, and a t  the same time cancelled and 
surrendered said certificate as follows: 
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"'I, W. L. Wacaser, to whom this certificate was issued, do hereby 
cancel and surrender this certificate and order that  a new one shall be 
issued and that  the benefit shall be of the amount of $1,000, and shall be 
payable to Mrs. Nora Blackburn, who bears relationship to myself of 
daughter. Signed a t  Lincolnton, State of N. C., this 10th day of Febru- 
ary, 1932. W. L. Wacaser. Witness : W. M. Yotler. 

" 'I certify that Sov. W.  L. Wacaser is now in good standing and has 
complied with the Constitution, Laws and By-Laws of the Society. 
W.  M. Poder,  Clerk Camp No. 45, Woodmen of the World.' 

"6. The certificate was received at the office of the Secretary of the 
defendant on February 17, 1932, with request foi. change of beneficiary, 
accompanied by a fee of 25c for said change, as required by the Constitu- 
tion, laws and by-laws, and the Society on February 19th, 1932, iasued 
to him a new ten-year term certificate i n  lieu of  aid original certificate, 
bearing the same number and in the same amount, but designating Nrs.  
Xora Blackburn, daughter, as beneficiary. The following was endorsed 
on the certificate : 

" 'Issued in lieu of surrender certificate #TE-80347.2, issued 12/31/28, 
and based upon the application for membership, ,said original certificate 
being hereby rendered null and void.' 

"7. That  the monthly rate under the original certificate was $l.7S7 and 
the annual rate, $20.50, and that  there mas no change in the rate made 
in the second certificate issued in lieu of the original. That  the i n ~ m b e r  
paid the dues and assessments as set out in the certificate, until Novem- 
ber, 1938. 

"8. That  on Kovember 2, 1938, the President of the defendant society 
advised W. L. Wacaser by letter that his certificate would expire on 
December 31, 1935, and would be completely terminated, and a t  the same 
time advised him to discontinue his monthly payments after the pa,yment 
for November, 1938. The member made no further payments on said 
certificate after the month of November, 1938. That  during the month 
of December, 1938, the beneficiary tendered the same identical premium 
to Mr. F. P. Rartley, Secretary of the local lodge, Camp 45, and showed 
him the letter received by the insured of date Norember 2, 1935, from 
the Sovereign Camp and signed by n. E. E. Bradshaw, President, and 
upon said tender being made in Decen~ber, 1938, the said Clerk of the 
local camp refused to accept said amount tendered, or any further 
amount prior to the death of the insured. 

"9. That  Tv. L. Wacaser died on January  12, 1939, and that  demand 
has been made for payment of the principal amount of the policy, and 
that  payment has been refused. 

"10. That  notice of the death of the insured, W. L. Wacaser, was duly 
given to the Sovereign Camp, as is provided by the Constitution, Laws 
and By-Lam,  and that notice of death was accepted as given. 
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('11. That  the duly designated officials having control over the affairs 
of the defendant had all the facts and circumstances as evidenced by the 
exhibits in their possession and control a t  the time of the issuance of the 
policy dated February 19, 1932, and marked defendant's Exhibit . 
(Plaintiff's exhibit A) .  

"12. That  the defendant Company, in the face of its issuance of the 
policy, dated February 19, 1932, by its duly authorized and constituted 
agents, continued to accept the amounts paid monthly by the beneficiary 
who had an  insurable interest in the life of the deceased; as paid by the 
beneficiary to the local Clerk of the Camp in Lincolaton, Korth Carolina, 
and a t  no time during the life of the insured, (prior to Sorember  2, 
1938), refused any payments to its local Camp representative or made 
any effort to correct the policy, or to warn the insured, or  his beneficiary, 
that  the policy as issued on the 19th of February, 1932, did other than 
speak the truth. That  after the delivery of the letter of Xorember 2, 
1938, its local Camp representative, Mr. 3'. P. Barkley, accepted from 
the beneficiary (who, through the years, had been making the payments) 
the payment for the month of lu'ovember, 1938, which the Court finds 
as a fact, carried the insurance up to the time of its payment. 

"13. That  the certificate sued on in this action, according to the terms 
of the contract itself, would expire as of the 19th day of February, 1942, 
inclusive. 

( 'WHEREFORE,  the Court concludes, as a matter of law, that  the 
contract of insurance dated February 19, 1932, and marked Plaintiff's 
Exhibit A, is an outstanding enforcible contract on the life of Wm. L. 
Wacaser, and that  the plaintiff, the named beneficiary therein, is entitled 
to have and recover of the defendant the sum of $1,000 and interest 
thereon from the 14th day of May. 1939. Wilson Warlick, Judge Pre- 
siding." 

To each of the findings of fact subsequent to Fact No. 8, the defend- 
ant, in apt  time, objected and excepted, and asked the court to find as a 
fact that the date of issuance of the certificate issued in lien of the orig- 
iual certificate should have been as of the 31st day of December, 1928. 
the date of the original certificate, and that  the certificate issued in lieu 
of the original certificate fails to express the real agreemr>at as to the 
date thereof, which was placed in said certificate by mistake of both 
parties. 

To the court's refusal to find the requested finding of fact by the 
defendant, the defendant objected and excepted. 

The defendant, in apt  time, requested the court to find as a fact that 
under no view of the case would the plaintiff be entitled to recover the 
face of the certificate, not having paid sufficient dues to have entitled her 
to the same, as provided by the Constitution ant1 By-Laws. To the 
court'q refusal to find such fact, the defendant objected and excepted. 
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The judgment of the court below was as follows: "This cause coming 
on to be heard, and being heard before His Honor, Wilson Warlick, 
Judge presiding at  the January Term of Superior Court of Lincoln 
County, upon the foregoing findings of fact, it is adjudged that the plain- 
tiff, Mrs. Nora Blackburn, have and recover of the defendant, the Wood- 
men of the World Life Insurance Society, the sum of $1,000, with 
interest on said sum from the 14th day of May, 1939, until paid, and 
that she recover of the defendant the costs in this wtion. This January 
27, 1941. Wilson Warlick, Judge presiding." 

To the foregoing conclusions of law, as made on the facts found, the 
defendant, in apt time, preserves its rights by objecting and excepting, 
and objects and excepts to the signing of the judgment and gives notice 
of appeal to the Supreme Court in open court. 

Bruce F. n e a f n c r  and &I. L. Quickcd for p l a i n f t f .  
Henderson & Henderson for defendant. 

CLARKSON, J. I n  the agreed case is the following: "And it appearing 
to the Court that the plaintiff and defendant have and do waive a jury 
trial, and agree that the Court shall find the facts and conclusions of law, 
after hearing the pleadings and the evidence offered by the plaintiff and 
the defendant." 

The court below found the facts and there was competent evidence to 
sustain the findings of fact. We think, under the findings of fact, the 
conclusions of law found by the court below were correct. 

I n  Lyons  v. Knights  of Py th ias ,  172 N .  C., 408 (410)) it is said: 
"On proof of the death of the member, presentation of the policy by the 
beneficiary and denial of any liability by the company, a prima facie 
right of recovery is established, and defendant, claiming to be relieved 
by reason of nonpaynlent of dues or other like default, has the burden of 
proof in reference to such defenses. Harris v. Junior  Order, efc.,  168 
N .  C., 357; W i l k i e  u. S a t i o n n l  Council,  147 X. C., 637; Doggetf u. Golden 
C'ross, 126 N. C., pp. 477-450." BlacX~man c. Ti'. ( 3 .  W . ,  184 N. C., 75; 
( f reen  I - .  Casunl fy  f'o., 203 X. C., 767 (773) ; Creech a. Woodmen of the 
ll'orld, 211 N .  C., 655 (660). 

The defendant did not allege fraud, but set up mutual mistake. The 
court below, whom it was agreed could find the facts, found the facts 
contrary to defendant's contentions. I t  was bound l ~ y  the findings of fact 
by the court below to the same extent as if a jury had so found. 

For the reasons given, the judgment of the court below is 
Affirmed. 
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R. F. BOST. JR.,  v. LAWRESCE h1ETCAI;FE. REPRESENTED HEREIN BY HIS 
U L L ~  APPOINTED GUARDIAN AD LITEM, \IT. A. JIETCALFE, A N D  J. FRED 
MERRITT. 

(Filed 21 May, 1041.) 

1 .  Damages # 3- 
A person whose negligence proximately cauws injury to another is liable 

for all damages naturally and proximately resulting from the negligent 
ar t ,  including suffering which might have been obviated if the physician 
treating the injured party had administered proper treatment. in the ab- 
sence of any contention that  the injured party failed to use reasonable 
care in selecting his physician. 

2. Negligence 3 S- 
The doctrine of primary and secondary liability in tort actions is hot- 

tomed on acts of active and negative negligence of joint tort-feasors. 

3. Sam- 
A physician who negligently fails to  administr~r proper treatment to a 

person injured through the wrongful act of a motorist iq not, a s  to such 
motorist, primarily liable, in whole or in part. ~ i n c e  his coildnct conbtitutes 
an act of omissio~i and not of commission, and the two are not joint tort- 
feasors. 

4. Torts 5 4- 
I11 lam, joint tort-feasors are  percons who act together in committing the 

wrong, or who commit separate wrongs without concert of action or unity 
of purpofe, which separate acts concur as to p1:lce and time and unite in 
proximately causing the injnry. 

5. Torts § &Party whose negligence causes the injury is not entitled to 
joinder of physician as joint tort-feasor upon allegations of physician's 
n~alpractice in treating person injured. 

In thi\ action to recover for injuries snstainrtl in a collision between 
the automobiles in which plaintiff and defendant, respectively. were riding. 
tlefendant filed a cross action alleging that plaintiff's negligence was thtx 
hole proximate cauce of thr collision. Plaintiff filed :I reply alleging that 
tlefendant was treated after the injury by a phy~ician who failed to dis- 
c.o\er and remove a piece of metal imbedded in defendant'z leg and failed 
to discorrr that there were bones I)roken in defendant's foot, and con- 
tended that if plaintiff should be held liable to defendant. the physician 
was primarily liable for injury reiulting from the alleged malpractice, and 
wai  a joint tort-feasor in producing the injnry within the rule of contri- 
Ijntion, or that  a t  least plaintiff was entitled to partial exoneration for 
that part of th? injnry attributable to the alleged malpractice. Thr 
phyiicimr \?-as joined as  a party defendant upon plaintiff'< motion. H c l d :  
The alleged nrghgence of plaintiff and the alleged malpractice of the  
physician did not concur in producing one indivisible a i ~ d  inseparable 
injury, and the ph! sician'i demurrer to thc ~h in t i f f ' i '  reply was properly 
sustainrd. C. S., 456, 457, 460, fN2, 618. 

,\PPEAL by plaintiff from S e t t l r s ,  J., a t  October Term, 1940, of 

G ~ I L F O R D .  Affirmed. 
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The plaintiff instituted this action against the defendant Metcalfe to 
yecover damages for personal injuries sustained when an automobile 
operated by him collided with another automobile allegedly being oper- 
ated under the supervision and control of the defendant Metcalfe. The 
action is based upon allegations of negligence on the part of said de- 
fendant. 

The defendant answered, denying negligence on his part and setting up 
n cross action against the plaintiff for damages for personal injuries 
sustained and expenses incurred, which he alleges were proximately 
caused by the negligence of the plaintiff. 

Plaintiff filed a reply to the counterclaim or cros:, action of the defend- 
ant Rletcalfe, denying negligence and alleging that after said defendant 
sustained personal injuries resulting from the wreck of the two automo- 
biles he employed and was treated by the defendant Merritt, a physician; 
that the defendant Merritt was guilty of ma1pract;ce in that he did not 
exercise ordinary care and apply the requisite degr3e of skill and knowl- 
edge in treating the defendant, as a result of which the injuries sustained 
by Metcalfe were materially aggravated; that for so much of the damages 
as resulted from such malpractice Merritt is primarily liable; and that 
if plaintiff is liable Merritt is jointly and concurrently liable therefor. 
H e  then prays judgment: (1 )  that  in the event the issue of negligence 
iti answered against him the jury be required to assess and determine that 
portion of the damages sustained by Metcalfe which was proximately 
caused by and resulted from the malpractice of Dr. Merritt for which 
plaintiff alleges the physician is primarily liable, (2 )  that the court 
make such orders in  entering judgment as are necessary to adjust the 
rights and liabilities as betwren plaintiff and Merri t t ;  ( 3 )  that Merritt 
be adj<dged a joint tort-feasor either in respect to the entire damages or 
at  least as to that portion of the damages caused by his malpractice; and 
(4 )  that  the court adjust, protect and determine the rights and liabilities 
existing between the plaintiff and Dr. Merritt with reference to and in 
connection with the contribution rights and joint liability provisions as 
contained in C. S., 618, as amended by ch. 68, Publjc Lams 1929. 

Thereupon the court, on motion of the plaintiff, entered an order 
making J. Fred Merritt, the physician, a party defendant. Summons, a 
copy of all the pleadings and order making him a party defendant were 
served upon Merritt. I n  due time he appeared and filed a demurrer to 
the plaintiff's reply for that (1) no sufficient causcl of action is alleged 
against h im;  (2 )  he is neither a necessary nor a proper party to said 
action ; and ( 3 )  there is a misjoinder of both parties and causes of action, 
and several causes of action hare  been improperly united. I n  his de- 
murrer lie sets forth with particularity wherein the pleadings fail to 
state a cause of action against him or to show thiit he is a proper or 
ncwssary party. 
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When the cause came on to be heard upon the demurrer the court sus- 
tained the same and entered judgment dismissing the action as against 
the defendant Merritt.  Plaintiff excepted and appealed. 

S m i f h ,  W h a r t o n  & J o r d a n  for plaint i f f ,  appel lant .  
S u p p ,  S a p p  & A f h , i m o n  for J .  Fred  Merr i t t ,  appellee. 

BARXHILL, J. Under no possible aspect of the case could plaintiff 
claim the right to hare  Merritt made a party to this action except upon 
the theory that  he is, or may be found to be, guilty of negligence proxi- 
mately causing injury to the defendant Metcalfe. Hence, we can ap- 
proach the question presented to best advantage by assuming that  the 
issue of negligence will be answered against him. 

Sei ther  the plaintiff nor the defendant Metcalfe pray any recovery 
against Nerri t t .  Plaintiff simply seeks to have it adjudged that  Merritt 
is a joint tort-feasor in respect to the injury sustained by Metcalfe as a 
basis for a demand for contribution; or, alternatively, to have the dam- 
ages caused by the negligence of the plaintiff on the one hand, and the 
damages resulting from the negligence of Merritt on the other, appor- 
tioned, so that  the plaintiff will be required to pay only such damages as 
proximately resulted from his own negligence other than those attributa- 
ble, in whole or in part, to the negligence of Merritt. 

Plaintiff frankly admits that, since there is no allegation that  Metcalfe 
failed to use reasonable care in selecting his physician, he is liable, if at 
all, for all damages which proximately resulted from the original inju- 
ries, including such as were partly caused by the unsuccessful or negli- 
gent treatment by the physician or surgeon. This admission is in accord 
with the general rule. Sears  e. R. R., 169 N. C., 446, 86 S. E., 176 ; 
Lane  7.. R. R., 192 N. C., 287, 134 S. E., 855; S m i f h  v. T h o m p s o n ,  210 
N. C.. 672 ,  188 S. E., 395; Snno.  S -1. L. R., 507. H e  further concedes 
that  in the erent of a recovery against him he would hare  no cause of 
action by independent suit against Nerri t t .  

I n  view of these admissions, which are in accord with the established 
law, may the plaintiff, by the simple device of having Merritt made a 
party to this action, enforce contribution or obtain partial exoneration? 

He,  in support of his position, argues that  Merritt is primarily liable 
for so much of the damages sustained by Metcalfe as proximately resulted 
from his negligent conduct, and that  he (plaintiff) is only secondarily 
liable therefor. Hence, plaintiff invokes the doctrine of primary and 
secondary liability. This contention cannot be sustained. The doctrine 
of primary and secondary liability in tort actions is bottomed on acts of 
nctire and negatire negligence of joint tort-feasors. Here the plaintiff 
committed the act which proximately caused the illjury to defendant and 

flrhfll~ 
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for which he is primarily liable. But for his act no injury would have 
resulted. H e  cannot, under any view of the case, assume the position 
of a joint tort-feasor whose wrong was one of omission and not of com- 
mission. 

A careful reading of the allegations of negligence made by the plaintiff 
in his reply against the defendant Jllerritt discloses tha t  he asserts that 
Merritt failed to exercise ordinary care and to apply the requisite skill 
in minimizing the damages. There is no allegatilm that  anx act on the 
part of Merritt aggravated or increased the injury. The mere failure 
of the physician to take X-rays and to discover that  bones ill Netcalfe's 
foot were broken and that  a piece of the metal door handle was lodged 
in his leg are acts of omission. The illjury and the incidental suffering 
due to these conditions are the proximate result of the original wrong. 
Anno. 8 A. L. R., 507. Bierritt's failure to discover them in nowise 
aggravated the result. H i s  failure to discover the condition and to fur-  
nish proper treatment constitutes a failure to minimize. The plaintiff 
is in no respect secondarily liable, as against Merritt,  for any part of the 
damages proximately resulting from the original injury. 

Plaintiff and Merritt are not joint tort-feasors so as to permit the 
joinder of Merri t t  as a party to this action for the purpose of enabling 
plaintiff to obtain contribution or partial exoneration. 

Strictly speaking, joint tort-feasors are persons who act in concert in 
committing a wrong which results in injury to person or damage to 
property. I n  law the term is used to include those who commit separate 
wrongs without concert of action or unity of purpose, when the acts are 
concurrent as to place and time and unite i n  setting in operation a single 
destructive and dangerous force which produces a single and indirisible 
injury. 

The well established and familiar rule that  a plaintiff may consistently 
and properly join as defendants in one complaint several joint tort- 
feasors applies where different persons, by related and concurring acts, 
have united in producing a single or common result upon which the 
action is based. 9 A. L. R.. 942: Anno. 35 A. L. :R.. 410. I t  is likewise 
now the law in this State that one joint tort-fewor against whom an 
action is pending may have other joint tort-feasoi~ made parties to the 
action. C. S., 618. 

Where two or more persons acting independently, without concert, 
plan or other agreement, inflict damage or cause an injury to another 
person, the persons inflicting the damage are not jointly liable therefor. 
I n  such case a joint action against them cannot 1)e maintained. Espe- 
cially is this true where the damage sued for was not the ordinary and 
natural result of the .preceding negligence. T T n i f r d  C i p r  Sforrv  C'o. 11. 

Oa. R. &. P. Co., 107 S. E., 781 (Ga.) .  
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Independent and unrelated causes of action cannot be litigated by cross 
action. 31 Cyc., pp. 223-224; B o w m a n  v. Greensboro, 190 N. C., 611, 
130 S. E., 502. Distinct claims against several defendants cannot be 
joined. Oilmore c. Chris t  Hospi tal ,  52 Atl., 241; Dickey v. Wil l i s ,  215 
Mass., 292, 102 N. E., 336; Keyes  v. Lit t le  York Gold Washing  & W a f e r  
Co., 53 Cal., 724. An action cannot be maintained against two or more 
defendants for distinct torts which were committed by the different 
defendants independently of and not in connection with each other, 
although the consequences of the tort, which was committed by one 
defendant, united with the consequences of the tort which was committed 
by the other. I n  such case the one defendant cannot be made liable for 
the consequences of the tort of the other. Stephens v. Schadler, 182 
Ky., 833, 207 S. W., 704. 

To be joint tort-feasors the parties must either act together in com- 
mitting the wrong, or their acts, if independent of each other, must unite 
in causing a single injury. 170ung v. Dille, 127 Wash., 398, 220 Pac., 
782; Holbrook v. S o l a n ,  10 N. E. (2d), 744; Kirkland v. Ensign-Bick-  
ford Co., 267 Fed., 472. There must be a common intent to do that 
which results in injury, T h e  Ross Coddington, 6 Fed. (2d), 191 ; or their 
separate acts of negligence must concur in producing a single and indi- 
risible injury. Stralihal c. Asiatic S. S .  Co., 85 Pac., 230; Ice Machine 
Co. v. K e i f e r ,  25 N. E., 799, 10 L. R. A, 696; T'an Troop  v. Dew, 150 
Ark., 560, 234 S. W., 993. 

A party whose negligent conduct causes an injury and the physician 
who negligently treats the injury thus inflicted, thereby aggravating the 
damages flowing from the original injury, are not joint tort-feasors. 
Fishcr 1 . .  Electric Rwy .  & Lighi  Co., 173 Wis., 57, 180 N. W., 269; 
Ader i s .  Blau ,  241 N. Y., 7, 148 N. E., 771, 41 A. L. R., 1216; AToll 1 , .  

Sugen t .  214 Wis., 204, 252 N. W., 574; Parchefsky v. Kroll  Bros., 267 
S. Y.. 410, 196 S. E., 308, 98 -1. L. R., 1387. See, also, Hoocer I * .  
I n d e m n i f y  Co., 202 N. C., 655, 163 S. E., 758. 

There was no concert of action between plaintiff and Merritt. Nor 
did their acts of negligence concur in producing a single indivisible 
injury. The cause of action, if any, against plaintiff arises out of his 
alleged negligence in operating an automobile, while that against Merritt 
is grounded upon the breach of duty the law placed upon him by reason 
of the relationship created by the contract of employment. They are 
only incidentally related in the sense that it so happened Merritt was 
treating an injury inflicted by plaintiff. 

Recovery against plaintiff is in no way dependent on proof of negli- 
gence on the part of Merritt. I n  the controversy between Metcalfe and 
the plaintiff Merritt is not interested. Contrariwise, proof of negligencc! 
against Merritt is in no sense dependent upon proof of any wrong on the 
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part of plaintiff. Metcalfe, upon proper proof, may recover from hrer- 
ritt  though plaintiff was blameless. 

Since the doctrine of primary and secondary liability does not apply 
and plaintiff and Xerr i t t  are not joint tort-feasors whose wrongful acts 
concurred in producing one indivisible and inseparable injury, plaintiff 
is not entitled to contribution. his wrong was the primary cause of 
the resulting injury, which, as alleged, Mrrri t t  f d e d  to properly mini- 
mize, plaintiff is not entitled to partial exoneration. 

Plaintiff cites and relies upon Fisher I * .  Electr ic  Rwy. B L i g h f  
0 .  I .  That case is distinguishable. I t  was there held that the 
original tort-fcasor and the surgeon who treated \ h e  injury 1)rodnced by 
the original tort are in no sense joint tort-feasols. The joinder of the 
physician in the action was permitted by virtue of the terms of a Wis- 
consin statute which is broader in scope than any appearing upon our 
statute books. 

We conclude that the sectio~ls of our Code upon which plaintitf relieq, 
C. S., 456;  C. S., 4 5 7 ;  C. S., 460;  ('. S., 602; and C'. S., 613. l ia\e no 
application. These sections, considtlred either separately or itc pnr i  
materia, contain no provision sufficiently broad to permit the joinder of 
Merritt as a party defendant i n  this action. 

We have read the able brief filed by counsel for the plaintiff and have 
examined the cases cited. The authorities relied upon, in our opinion, 
are distinguishable and are not in conflict with our view of the law a- 
herein stated. 

The judgment below is 
Alffirmed. 

STATE v. RERT,IS R1.I-E. 

(Filed 21 May, 1941.) 

1 .  Crin~inal Law s 53- 
C .  S.. 564, prohibits the court in i t k  charge to the jury from expressing 

al ly opinion ns to the weight and  rredibility of the evidence, and. defend- 
trnt I ln r ing  plentlcd not guilty, it is error for the court to charge the jury 
i n  effect that the fact of guilt is establislled hy the evidenct7. even tllough 
the evidence he ~inrontraclicted nnd even though the fact of gnilt may he 
inferred from defendant's own testimony, since the rrec1il)ility of the cvi- 
clence is in the exclusive province of the jl~ry. 

2. Criminal Law 9 28a- 

Typon defendant's plea of not guilty, the prfw~lnption of innocence at- 
taches and follo~-s defendmt until rc~lnoretl by tho vortlict of n j~iry. 
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3. Criminal Law # 17- 
A plea of not guilty not only puts in issue the question of defendant's 

guilt but also the credihility of the eridence. 
4. Homicide # 1 3 -  

In this State a defendant will not be permitted to plead guilty to 
murder in the first degree. C. S., 4642, and this rule applies to all indict- 
ments for murder, including murder perpetrated by means of poison, 
lying in wait, imprisonment, starring, torture or otherwise, C. S., -E00. 

5. Homicide # 27b- 
In a prosecution for murder. : t n  instruction to the effect that defend- 

ant's own evidence established guilt of murder committed by nieans of 
lying in wait which constitutes murder in the first degree under the stat- 
ute. C. S.. 4200. and that clrfentlant had admitted every e*wntial element 
of the ofTeilse. escept the queution of mental capacity re1ic.d on by him, 
i s  h e ld  for error as  an espression of opinion on the evidence prohibited by 
C'. S., ,564, since under defendant's plea of not guilty the credihility of the 
evidence, i~lcluding defendant's ow11 testimony, is in the esclusire province 
of the jury. 

APPEAL by defendant f rom C;rod,y, Emergr~nc!j .Judge, a t  J a n u a r y -  
F e b r u a r y  Term,  1941, of R o ~ ~ s o r i .  

Criminal  prosecution upon indictment charging defendant wit11 murder  
of one Anderson Clark. 

P lea  : K o t  guilty. 
Evidence f o r  the  S ta te  i n  the t r i a l  below tends to  show in brief these 

facts :  Anderson Clark  was shot i n  the  head a n d  killed ahout 8 o'clock 
on the  night  of 30 Norember,  1940. while he  was s i t t ing before the fire 
ta lking with his wife's brother and another  in  a room i n  the home of 
Elpalear  Locklear, a n  a u n t  of his wife and of defendant, with whom 
defendant resided. T h e  shot was fired f rom outside the lionse through 
a window, where a pasteboard substituted for  a pane had been removed, 
about eight feet f rom Clark. Clark. who resided with his  father-in-law 
i n  "holleriiig distance" of the Locklear home, had come there with his 
brother-in-law, J a m e s  Blue. Soon thereafter defendant came i n  and 
stood before the fire and f o r  a few minutes talked with them and another 
s i t t ing there. and then left the room. I n  ten, fifteen or twenty niinuteh 
thereafter the shot was fired. Immediately af terward defendant Berlin 
Blue, a sixteen-gear-old I n d i a n  bog, n h o  is the  son of a d e c e a s ~ d  brother 
of E lpa lear  Locklear and  a first cousin to  wife of Anderson Clark, told 
his a u n t  "I done it." When  the officers came about a n  hour  la ter  he 
told them tha t  he shot .Inderson C'lark because "he has  lwei1 picking 
on me, cussing me and threatening killing me." 

E lpa lear  Locklear, testifying f o r  the  S ta te  and speaking of defendant, 
s a i d :  "Seemed like he had more the mind of a child t h a n  he had of a 
grown person . . . he  has got awfully childish ways. . . . I d o  
not have a n  opinion whether he  knows r ight  f rom wrong." 
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Dr. H. M. Baker, testifying at length as witness for defendant, gave 
as his opinion that the defendant is of the mental capacity of the age of 
ten years, and that he is not fully aware of the consequence of his acts. 
The doctor stated: "I do not think he knows the consequences now 
. . . and I do not think it has occurred to him that he has committed 
any wrong." 

Defendant, as witness for himself, states that he had seen Anderson 
Clark that night at Fred Blue's, about a quarter of a mile from the 
Locklear home, and Clark had said "he was going to kill me"; that 
when the defendant returned home Clark was there; and that when he 
entered the room, "Anderson got up and grabbed me a-holt . . . 
grabbed me with one hand, and he had one hand in his bosom, and said 
he was going to kill me . . . I snatched away from him and went 
out in the other room . . . I got the gun and then went out and shot 
him . . . from out doors . . . I was afraid of him, he told me 
two or three times he was going to kill me." 

Verdict: "Guilty of the felony and murder as charged in the bill of 
indictment, in the first degree.'' 

Judgment : Death by asphyxiation. 
Defendant appeals to Supreme Court and assigns error. 

Attorney-General  X c N u l l a n  a n d  Ass i s tan f  Atto;-neys-General Bru ton  
a n d  P a t t o n  f o r  t he  S ta te .  

J o h n  G. Proctor  a r ~ d  F.  D. H a c k e t t  for de fendan t ,  appel lant .  

WIKBORNE, J. Upon the trial in Superior Court the court, in charg- 
ing the jury, read the provisions of the statute, C. S., 4200, that "A 
murder which shall be perpetrated by means of poison, lying in wait, 
imprisonment, starving, torture, or by any other kind of willful, delib- 
erate and premeditated killing, or which shall be committed in the perpe- 
tration or attempt to perpetrate any arson, rape, robbery, burglary or 
other felony, shall be deemed to be murder in the first degree and shall 
be punishable by death," and stated that where the killing is by any of 
the means defined in this statute the element of premeditation and delib- 
eration is presumed. Then the court proceeded to give the following 
instructions which defendant assigns for error : 

"Now, in this case, gentlemen, and I want you to listen at me care- 
fully, in this case the defendant, the prisoner at the bar has gone upon 
the stand, and he has admitted that the deceased, Anderson Clark, was 
sitting in a room in a house which was his home; that two or three other 
people were in the room; that Anderson Clark waii sitting in a rocking 
chair with both of his hands thrust in the jacket of his overalls; that 
at  that particular time he was not doing anything at all in aggravation, 
or anything at  all which would have caused the defendant to think that 
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he was going to harm h im;  that  he went out into the kitchen and took 
down a shot gun and inserted in that  shot gun a cartridge, which he had 
bought a few days prior thereto; that  he then went around the house to 
a window where one of the sash, where one of the lights had been knocked 
out and where a piece of card board had been substituted in tlie place of 
the l ight;  that  he removed that card board, placed his gun through the 
sash, and blew this man's brains out, killing him instantly." Exception 
No. 12. 

"I charge you, gentlemen, upon that  statement from the defendant, 
nothing else appearing, he is guilty of murder in the first degree, because 
the method of the killing admitted by him, comes directly and exactly 
within the purview of the statute which I have just read to you." Ex- 
ception No. 13. 

"Now, there is no need of my  referring to the testimony of other wit- 
nesses, because the defendant himself has admitted every single element 
which goes to make up the crime of murder in the first degree except one, 
and that  is, gentlemen, he contends, and his only defense as argued to 
you through counsel, is that  a t  the time of the killing he did not hare  
mental capacity sufficient to premeditate and deliberate, and that a t  most 
you can only conrict him of murder in the second degree." Exception 
No. 14. 

Defendant contends that the charge as thus given by the court is 
violative of the provision of the statute, C. S., 564, which provides tha t :  
"No judge, i11 giving a charge to the petit jury, either in a civil or 
criminal action, shall give an opinion whether a fact is fully or suffi- 
ciently proven, that  being the true office and province of the jury . . ." 
C. S., 564. With this contention we agree. See S. 7). Dixon, 75 N. C., 
275; S. 2 ) .  Ri ley ,  113 N. C., 648, 18 S. E., 690; S. 1 1 .  Green, 134 S. C., 
658, 46 S. E., 761; S. v. Hill, 141 S. C., 769, 53 S. E., 311; S. 1 . .  Lang- 
ley, 204 11'. C., 687, 169 S. E., 705; S. c .  Maxwell,  215 N. C., 32, 1 S. E. 
(2d) ,  125. 

Speaking thereto in the case of S. e. Dixon, supra, the Court said: 
"This statute is but an  affirmance of the Constitution, Art. I, sections 
13-17, and tlie well settled principles of the conlmon law, as set forth in 
Magna Charta. The jury must not only unanimously concur in the 
verdict, but must be left free to act according to the dictates of their 
own judgment. The final decision upon the facts rests with them, and 
any inference by the court tending to influence them into a rerdict 
against their convictions is irregular and without the warrant  of law. 
The judge is not justified in expressing to the jury his opinion that  the 
defendant is guilty upon the evidence adduced . . . If, in the case 
before us, the eridence had made a clear case of guilt against the prisoner, 
still its credibility was for the jury, and it should have been so submitted 
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to them by the court, for they must say whether they believe or disbelieve 
it." S. 2.. Hill, supra. 

Again, in the Hil l  case, supra, Hokc, J., writing for the Court, states : 
"When a plea of not guilty has been entered and stands on the record 
undetermined, i t  puts in issue not only the guilt, but the credibility of 
the evidence. As is said in S. v. Ri ley ,  113 N .  C., 648, 'The plea of not 
guilty disputes the credibility of the evidence, even when uncontradicted, 
since there is a presumption of innocence which ca.1 only be overcome by 
n verdict of a jury' . . . And this has been held to be the correct 
doctrine, though guilt may be inferred from the defendant's own testi- 
mony as in S. v. Green, 134 N .  C., 658." 

I n  S. 2.. Langley, supra, it  is stated that  the credibility and probative 
force of the eridence is for the jury. And in  8. v. Xaxwel l ,  supra,  
Schenck, J. ,  writing for the Court, uses this l a n g ~ a g e :  "The defendant 
had pleaded not guilty and the presumption of innocence followed hini 
until removed by the verdict of the jury . . . the credibility of the 
testimony being for the jury to determine." And, further, "Under our 
system of trial the judge is prohibited from expressing an opinion as to 
defendant's guilt," citing and quoting from S. v. l%xon, supru. 

Moreover, in this State a defendant will not he permitted to plead 
guilty to murder in the first degree. I t  is provided in C. S., 4642, that  
"the jury before whom the offender is tried shall determine in their 
~ ~ e r d i c t  whether the crime is murder in the first or second degree." I n  
8. 7'. JIat fhezi~s,  142 N. C., 621, 55 S. E., 342, the Court states that this 
section applies equally to all indictments for murder, whether perpetrated 
by means of poison, lying in wait, imprisonment, starving, torture or 
otherwise." C. S., 4200. See, also, S. z.. Bazemorc>, 193 N. C., 336, 137 
S. E., l i f .  

Applying these principles to the facts in the present case, it is mani- 
fest that  the portions of the charge to which the ~~xcept ive  assignments 
relate are contrary to the law as declared in thi8i State, and infringe 
upon substantive rights of the defendant. The court, instead of leaving 
it to the jury to pass upon the creditditg of the evidence and to find 
from the evidence beyond a rt.asonable doubt all of the elements necessary 
to constitute the crime of murder in the first degree in effect passes upon 
the credibility, and finds or assumes t h ~  facts to be as testified by defend- 
ant, and rules that  the statement of d ~ f e n d a n t  constitutes an adnlission 
of "every single element which goes to make up the crime of murder in 
the first degree, except one," that is, "that at the time of the killing he 
did not have mental capacity sufficient to premeditate and deliberate.'' 
Thus the jury is told that in order to c o n ~ i c t  defendant of murder in the 
first degree the only factual clement left for it to find is that  defendant 
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had mental capacity sufficient to premeditate and deliberate. This is 
contrary to law in the State? and is error, for which defendant is entitled 
to a 

New trial. 

EDITI-I TYSON r. I\'. G. TTSOS. 

( Filed 21 Mar, 1941. ) 

1. l)ivo~+ce 9 19: Courts § 11: Judgments § 31 : Constitutional Law 8 a- 
A decree of divorce entered in another state upon constructive service 

against a resident of this State, who makes no appearance and does not 
in any way participate in  the proceedings. is invalid in this State, since 
the judgment of such other state, rendered without jurisdiction over the 
parties or the status. :ind without notice and an opportunity to be heard, 
can have no extraterritorial effect, and this conclusion does not riolatt> 
the Full  Faith and Credit Clause of the Federal Constitutioi~. 

2. Constitutional Law § 13a- 
Sotice and hearing are essential to due process of law under the Four- 

teenth Amendment of the Constitution of the United States. 

APPEAL by defendant from Ol i re ,  Special  Judyf, a t  1 7  February, 1941, 
Civil Term, of GUILFORD. N o  error. 

The plaintiff brought an  action against the defendant for alimony 
without divorce under C. S., 1667, alleging indignities to her person, 
desertion, and nonsupport, and asked, as incidental relief, an allowance 
for support and attorneys' fees pendente   lit^, and for the permanent 
custody of her ten-year-old child. 

The defendant denied the main allegations of the complaint and set 
up, as a further defense, that  a decree of absolute divorce had been 
granted him in a proceeding brought by him in a Florida court. The 
plaintiff replied, alleging that  the Florida decree was obtained through 
fraud upon the jurisdiction of that  court with respect to residential 
requirements, and was, therefore, void. 

Cpon the trial, plaintiff submitted evidence tending to establish the 
contentions in her pleadings and put in evidence a certified exemplified 
copy of the proceeding in the divorce suit brought by defendant Tyson in 
Duval County, Florida, including the affidavit for order of constructive 
service, showing that  the defendant in that  proceeding (plaintiff in this) 
was not a resident of the State of Florida. The certificate showed that 
service was made by publication in a newspaper published in Duval 
County, and by ~ o s t i n g  a t  the courthouse door. 

~ e f e n d a n t  introduced an exemplified copy of the final judgment or 
decree rnterrtl in thr  same proceeding, purporting to grant an absolute 
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The defendant, in apt  time, nlovctl for jutlgniei~t ah; of nonhuit. which 
was refused, and defendant excepted. Issuei I\ err teildercd by defendant 
and declined, and defendant excrptetl. Issues were submitted as to  the 
fact of marriage, the separation, tlw indignities offercd plaintiff, and 
fraud ill procuring the Floritla dccwv. rpon tl e third and fourth of 
these issues the tlefentlant specially asked for an instruction that "if the 
jury find the fact*, as the erit1cilc.c~ tends to hllow," they will answer the 
issut1 ((So," refcrretl to ah a requczht for a dirwtcd wrdict .  The cwurt 
declined to g i w  the instruetion and tlefendant cxcc~ptetl. 

Other exceptions were rnadc to various parts of the ( . h a r p  as given. 
Sufficient reference to these is made in the opinion. 

The issues were answered in favor of the plaintiff and judgment ren- 
dered in accordance therewith. Defendant excepted to the refusal to 
set asitlc the verdict on matters of law, ant1 to the signing of the judg- 
ment, assigning error. 

S s ~ w a r . ~ . ,  J .  The defendant states in his brief that the main question 
inrolred in the present ease is thc validity in this State of the divorce 
decree granted him in Florida. I I r  contends that  it should be given full 
fai th and credit here, as a judgment of a sister state. 

The attitude of the North Carolina Court in rczfusing to recognize as 
valid a decree of divorce granted against a residmt of this State upon 
whom no personal service has been made in the jurisdiction of the forum 
does not offend against the full faifh and c r e d ~ t  clauce (Article I V ,  
sec. I ) ,  of the Federal Constitution. Y e n n o y e r  1 . .  .Yrff, 95 TJ. S., 714, 
24 L. Ed., 565; Maynard  zt. IIill, 125 U. S., 190, 51 L. Ed., 564; IIod- 
dock 2.. Hnddock ,  201 U.  S., 562, 50 L. Ed., 867; l'ridqen I * .  Pridgctr,  
203 N .  C., 533, 538, 539, 166 S .  E.. 591; I r b y  P .  W i l s o n ,  21 N. C., 568. 

Xarriage is regarded as creating a status within the protection and 
control of the l axs  of the matririlonial domicile, which from considera- 
tions of public policy, will not be deemed destroyed unless the resident 
party has been brought within the jurisdiction of the foreign state by 
more than constructive notice. 

I t  is fundamental that  a State ('has no power to enact laws to operate 
upon things or persons not within her territory." I r b y  z.. W i l s o n ,  supra. 
Notice and hearing are essential to due process of law under the Fonr-  
teenth Amendment of the Constitution of the TTuited States, McGel~ec., 
Due Process of Lam, 76;  Honnold, Supreme Court Law, 847; Scof f  r .  
McSea l ,  154 U. S., 34, 36, 38 L. Ed., 896, 901; and there is neither 
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notice nor hearing under such fictional service. P e n n o y e r  v. S e f ,  supra .  
Whatever the effectiveness of such a proceeding where both parties 

are within the iurisdiction of the forum, it has no extraterritorial effect 
upon a resident of another State or the matrimonial status there existing, 
unless the laws of the State of such residence recognize the proceeding 
as valid. Here  they do not. I t  has been the law of this State since early 
times that a divorce decree obtained in a foreign State against a resident 
of this State, where there has been no personal serrice within the juris- 
diction of the forum, and no answer or appearance or other ~ a r t i c i ~ a t i o n  
in the proceeding which might be considered its equivalent, is void here. 
I r b y  1:. TVilson, s u p r a ;  A r r i n g t o n  v. B r r i n g f o n ,  102 N. C., 491, 512. 
9 S. E., 200; I l a r r i s  v. H a r r i s ,  115 N. C., 587, 20 S. E., 187; S.  I - .  

H e r r o n ,  175 N. C., 754, 94 S. E., 698; P r i d g e n  1 % .  P r i d g e n ,  supra .  
The case of B i d w e l l  r .  B i d w e l l ,  139 N. C., 402, 52 S. E., 55, relied on 

by defendant, does contain a dictum of contrary significance. This case 
is discussed in S. v. H e r r o n ,  s u p r a ,  and P r i d g e n  I * .  P r i d g e n ,  s u p r a  (p.  
541), and the conclusion reached that  the "obiter" in the B i d u d l  caw,  
suprc2, "does not show that  North Carolina should be taken out of the 
class of States which decline to recognize the validity of a divorce ren- 
dered in a court which had jurisdiction over only one of the parties." 
P r i d g e n  v. P r i d g e n ,  supra .  

On inspection of the-record, it appears that  the divorce decree rendered 
in the State of Florida is void, and unavailable as a defense in this action. 

Defendant's counsel concede that  the motions for judgment as of non- 
suit, the requested instructions to the jury, and the exceptions to the 
charge, are without ralidity unless the Florida divorce can be upheld, 
since they are predicated on that  theory. But if we have misunderstood 
the extent of the concession, we, nevertheless, find tha t  the defendant is, 
in fact, a t  such a disadvantage in regard to these exceptions, since the 
invalidity of the Florida divorce deprives them of merit. 

The plaintiff, in the course of her examination, was permitted to relate 
a conversation which she said took place between her and Mr. Hughes, 
defendant's attorney, regarding the whereabouts of defendant during his 
alleged residence in Florida. Defendant objected and excepted. Since 
this evidence related to the fraud issue, which may be ignored because of 
the invalidity of the decree for another reason, the error, if any, was 
harmless. 

We find 
Y o  error. 
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The portion of the charge devoted to reviewing the evidence for the 
State cannot he held for error ns an espression of opinion that certain 
facts were fully proven when i t  appears t h t ~ t  the court categorically indi- 
cated to the jury that it \v:~h tl~fw engigcd in revie\~ing the State's evi- 
dence. C. S., 564. 

2. Criminal Law 8 58h- 
The charge of the court will be construed as  a \ ~ h O k ,  :111d aegregatctl 

clauses and sentences may not he taken from thchir setting to mnlw it  
appear that the conrt expressed an opinion upon the weight and credi- 
bility of thf. c~videnre when the charge read contest~lally is free from this 
objection. 

3. Criminal Law a 58e- 
The court's capitul:~tion of the evidence aud staterwilt of the contentions 

of the State cannot be held for error u s  expressing an opinion on thc 
merits of thc case when any apparent prejudicial 01. harmful effect is due 
to the strength of t he  Statcl's cawc nnd not to nny partinlity on the part 
of the conrt. 

4. Same-- 
Where the deftwdnnt offers no evidence, the fact that the court nec3es- 

snrily coilsumes Inore time in reviewing the evidence for the State and in 
stating its contrntions than it does in stating the contc~ntions of the 
defendant, cannot be held for error. 

5. Criminal Law 8 581- 
If a defendant considers that the court failed to give fnlly ant1 i~ccu- 

rately the contentions made by him, or if he desires any amplification 
thereof, it is his duly to call the court's attention tliereto a t  the time. 

APPEAL by  defendant f r o m  Wi l l i ams ,  J., a t  J a n u a r y  Term,  1941, of 
BLADEX. KO error. 

Cr imina l  action t r ied on bill of indictment charging the t lefendal~t  
wi th  t h e  cr ime of seduction. 

T h e  evidence offered by t h e  S ta te  tended to show tha t  the l~rosecutr ix 
was, a t  the t ime charged i n  the  bill, 19 years of a g e ;  t h a t  the defendant 
was a m a n  37 years  of age ;  t h a t  the defendant paid court  to the  prose- 
cutr ix  fo r  more than  3 years ;  t h a t  h e  took h e r  to  numerous public p1ace.s; 
t h a t  he  gave her  several presents and g i f t s ;  t h a t  he  promised to m a r r y  
h e r  and  t h a t  they became engaged;  t h a t  she submitted to  his emhraccs 
because of his  promise of mar r iage  and  because she trusted h i m ;  t h a t  as  
a result of the  seduction she became pregnant  and gave bir th  to hi4 
chi ld;  t h a t  upon learning of her  pregnancy he exprcwed his regret, ctat- 
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ing that they would make the best of it and he would see her through; 
that she purchased her wedding clothes; that  they agreed to be married 
28 August. 1939; that  they went to get a blood test and at the time the 
defendant stated to the doctor that  they were applying for a marriage 
license; that  he told prosecutrix that  he had been to Whiteville to obtain 
a marriage license but was unable to do so because he had no birth 
certificate and no proof of the age of the prowmtr ix ;  that prosecutrix 
obtained the birth certificate for h im;  that they made plans for the 
building of a home; that  the defendant did not appear on the date set 
for the marriage and the prosecutrix did not thereafter see him until the 
preliminary hearing. There was also evidence tending to shorn that  the 
prosecutrix was an innocent and virtuous woman and that a t  the time the 
warrant was issued the defendant coulcl not be found in Bladen County. 

The defendant offered no evidence. 
The jury returned a verdict of guilty. From jl~dgmrnt pronounced 

on the verdict defendant appealed. 

Atforney-General  ~ ~ I c ~ ~ f u l l a n  and Assis tnnt  Attorneys-General Bru ton  
a n d  P a f t o n  for the  S f a t e .  

I,. .J. B r i t t  and  i l l c l e a n  d? S t a c y  for d e f e n d a n f ,  appel lant .  

BARKHILL, J. The record contains 47 exceptions, of which 45 are 
directed to alleged error in the charge and two are formal. All of them 
are directed to the contention of the defendant that the charge as a whole 
constitutes an  expression of opinion on the facts, contrary to C. S., 564. 

A careful examination of the charge discloses that the court undertook 
to and did "state in a plain and correct manner" the evidence in the ease. 
It then stated the contentioils of the State, b a d  on the e~idence ,  a 
recapitulation or synopsis of which it had gioen. This was followed by 
a statement of the contentions of the defendant. The court then correctly 
and clearly applied the lam of the case to the evidence, properly placing 
the burden upon the State and requiring the jury not only to find, before 
returning a rerdict of guilty, that  they m r e  satisfied beyond a reason- 
able doubt of his guilt, but to also find that there was independent 
supporting evidence of every essential elenient of the crime as defined by 
the court. The judge went even further than the statute requires in 
charging "and the burden is upon the State to satisfy you beyond a 
reasonable doubt by independent facts and circumstances that each and 
every element of the offense has been established . . ." This is u 
heavier burden upon the State than the law imposes. 

The defendant complains, first, that  the court, in detailing the evi- 
dence, expressed an  opinion that  certain facts were fully proven. This 
contention cannot he sustained. I n  reviewing the evidence the rourt 
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clearly indicated that  it was so doing by making reference to the witness 
and then detailing the substance of his testimony. A careful exatnina- 
tion of the charge discloses that  when it is considered as a whole the court 
below carefully followed the requirements of C. S., 564, in stating the 
evidence in a plain and correct manner. The defendant is not permitted 
to segregate clauses or sentences thereof which, when considered alone, 
unrelated to the charge as a whole, make it appear that  the judge was 
indicating his own personal opinion in respect to the weight and suffi- 
ciency of the evidence. F o r  numerous authorities see 18 N. C. Digest, 
Trial, pp. 134-36. 

The defendant then contends that  the charge of the court constitutes 
"a powerful summing up of the whole argument for the State" which 
amounted to a clear indication of an  opinion on his part  as to the merits 
of the case. W e  can find nothing in the charge to sustain this contention. 
I f  the recapitulation of the evidence and the statement of the contentions 
made by the State arising thereon seem to be prejudicial or harmful to 
the defendant it is due to the convincing nature 01' the testimony otfered 
and not to the conduct of the judge who, with commendable accuracy, 
followed the requirements of the statute. This type of prejudicial effect 
gives the defendant no cause to complain. H e  did not elect to undertake 
to refute any of the evidencae offered by the State. I t  was airiply 5uffi- 
cient to support the verdict. H e  must abide the wsult. 

The defendant likewise asserts that  there was piejudicial error in that 
the court consumed considerably more time in stat ~ n g  the contentions for 
the State than  i t  did in stating the contentions of the defendant. This 
contention is untenable. The burden was on the State. I t  had to offer 
evidence tending to show the seduction and it w13s required further to 
offer testimony, independent of that  of the prosecutrix, tending to sup- 
port every essential element of the crime. On the other hand, the defend- 
ant  offered no evidence. His  defense revolved aiound the contentions : 
(1) that  the evidence offered by the State was not credible and should 
not be accepted and believed by the jury;  ( 2 )  that the evidence, inde- 
pendent of that  of the prosecutrix, was not worthy of belief and did not 
tend to support the evidence of the prosecutrix in I-rspcct to the essential 
elements of the crime; and (3 )  that  even if believed and accepted by the 
jury, the testimony as a whole was insufficient to $:how beyond a reason- 
able doubt that  the defendant had committed the crime with which he 
stood charged. Under such circumstances, c o n ~ i d ~ r i n g  that the burden 
was on the State and the defendant offered no evidence. i t  was inel-itable 
that the court should consume more time in rr.~ie1vinp the erideuce and 
in outlining the contentions for the State than it did in ~ t a t i n g  the conten- 
tions of the defendant. We find nothing in the charge to indicate that 
the court acted otherwise than in a fa i r  and impartial manner. 
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I f  the defendant considered that the court had failed to gire fully and 
accurately the contentions made by him, or if he desired any amplifica- 
tion thereof, it  was his duty to call the court's attention thereto a t  the 
time. S. 1 % .  Blnclcwell, 162 h'. C., 672, 78 S. E., 310; S. 1 ' .  W a d e ,  169 
N .  C., 306, 84 S. E., 768; S. c .  H u r f o n ,  172 N. C., 939, 90 S. E., 561; 
S. u. i l lar t in ,  173 N. C., 805, 92 6. E., 597; S. I . .  I Id l ,  181 h'. C., 527, 
106 S. E., 483; 8. c .  Jones ,  213 N. C., 640, 197 S. E., 152. 

I n  the trial below we find 
S o  error. 

Where. in an  action against a corporation, the complaint alleges that 
defendant's superintendent had authority, on behalf of the corporation, to 
make tho contract of employment sued on, the corporation's demurrer on 
the ground that its superintendent did not hare authority in law to enter 
into swh contract because of its extraordinary nature, and that the com- 
plaint failed to allege express authority, is properly overruled, since the 
alkgation of authority must he taken as true upon demurrer. 

APPEAL by defendant from judgment overruling demurrer by Olive ,  
,Special Jziclge, at  April Term, 1941, of D a v ~ ~ s o n .  Affirmed. 

J .  Lee Tt'ilson and J .  F.  S p ~ x i l l  for plaint i f f ,  appellee. 
Don Li. W a l s e r  for d ~ f e n d a n t ,  appel lant .  

SCHENCK, J. The plaintiff alleges : 
"2. That  in September, 1925, and before and after said dates, the 

defendant had H. D. Townsend employed as Superintendent of said 
Nokomis Mill, which superintendent had authority to employ for defend- 
ant  foremen and other employees to work in the various departments of 
said Fokonlis Mill;" and that said Townsend, in September, 1925, ern- 
plojed or hired the plaintiff as spinning room foreman and "contracted 
to pay the plaintiff straight time as long as plaintiff worked for the 
defendant, until the plaintiff was discharged"; and under said contract 
plaintiff worked for defendant from September, 1925, until 25 Korember. 
1939, a t  which time lie was discharged without being paid ;  that during 
the years 1932, 1935 and 1938 the defendant closed its said mill for 21, 
31 and 17 weeks respectively, but said Townsend and S. W. Rabb, Vice 
President and General Manager of said mill, "requested the   la in tiff to 
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stay around and hold hinuelf in readiness during the times said mill was 
closed, which the plaintiff did, and was ready, able and willing to per- 
form his duties as foreman in said mill"; that at  other times betweell 
1925 and 1932 said mill was closed and plaintiff was paid by the defend- 
ant  for such time, and that plaintiff did not know that defendant was 
going to refuse to pay him for such time as the mill was closed during 
1932, 1935 and 1938, until after his discharge; that the plaintiff has not 
been paid for the time the mill was closed during the years 1902, 1935 
and 1938, notwithstanding he has made demand therefor. 

The defendant filed demurrer to the complaint upon the ground that 
it fails to state facts sufficient to constitute a cause of action, for that 
(1)  if the contract alleged in the complaint was entered into betweeu 
the defendant's superintendent, Townsend, and the plaintiff the defendant 
would not be bound thereby "because as a matter of law a superintendent 
of a corporate defendant could not bind his principal to contracts of'an 
extraordinary nature and of such a character as would involve the corpo- 
ration in obligations for long periods of time without express authority 
from the principal"; ( 2 )  "that no allegation is (contained in the com- 
plaint that the said H. D. Townsend, superintendent, had express author- 
ity given him by his principal to enter into such ,a contract as set forth 
in  the complaint," and (3)  "that upon all the facts alleged in the com- 
plaint there is no allegation that H. D. Townsend, superintendent, had 
authority from the defendant to enter into the coltract set forth in the 
complaint." 

We are of the opinion, and so hold, that all of the grounds of the 
demurrer are fully met by the allegations of thv complaint that "the 
defendant had H. D. Townsend employed as siiperintendent of said 
Nokomis Mill, which superintendent had authority to employ for the 
defendant foremen and other employees to work , n  the various depart- 
ments of said Nokomis Mill," and that said Townsend did employ the 
plaintiff as spinning room foreman in said Nokclmis Mill for straight 
time as long as plaintiff worked for defendant. These allegatiolis, wheii 
construed liberally in favor of the pleader, as tltey must be upon de- 
murrer, Enloe v. Ragle, 195 N. C., 38, 141 S. E.. 475, state facts suffi- 
cient to constitute a cause of action. 

I f  the alleged authority of the defendant's supwintendent to employ 
and hire foremen and other employees for the defendant at  the Nokomis 
Mill was so limited as not to authorize the making 3f the contract alleged 
in the complaint on account of its extraordinary nature alld the long 
period of time involved such limitation upon surh authority can be 
pleaded, and if such plea is sustained by the evidmce. may be a bar to 
plaintiff's cause of action. 

The judgment of the Superior Court is 
Affirmed. 
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MRS. \VILLA D A V I S  V. MRS. LILLA CRUJIP. 

(Filed 21 May, 1941.) 

1 .  Partition P b  
Upon plea of sole seizin in an action for partition, the introduction in 

evidence by plaintiff of the admissions in the answer that the person dying 
intestate without issue seized of the land was the nephew of the parties, 
and that his father predeceased him, makes out a printa facie case, and it 
is error for the court to rule that plaintiff has the burden of going forward 
with the evidence, the burden being upon defendant to introduce evidence 
in support of her allegation that plaintiff is illegitimate before plaintiff 
should be required to offer evidence in rebuttal. 

2. Same: Descent and Distribution 8 l o b  
The owner of the locus ix quo died intestate without issue. His father 

predeceased him. Plaintiff and defendant were his aunts. In this action 
for partition, defendant alleged that plaintiff is illegitimate. Plaintiff 
offered evidence that their deceased brother was also illegitimate. Held: 
The question of the legitimacy of the deceased brother must be determined 
in order that the rights of the parties may be fully adjudicated. 

, ~ P P E A L  by plaintiff from Al ley ,  J., at  October Term, 1940, of STANLY. 
Reversed. 

Special proceeding instituted before the clerk for the partition of real 
estate. 

The defendant answered, alleging sole seizin. She admitted the family 
relationship but pleaded that  plaintiff is illegitimate. The answer hav- 
ing raised an  issue of fact, the proceeding was transferred to the civil 
issue docket. 

When the cause came on to be heard below, a t  the conclusion of the 
evidence for the plaintiff, the court, on motion of the defendant, entered 
judgment dismissing the action as of nonsuit. Plaintiff excepted and 
appealed. 

,4. C. H u n e y c u t t  for plaintif f ,  appellant.  
X o r t o n  & W i l l i a m s  for defendant ,  appellee. 

BARNHILL, J. Defendant admits in her answer that  Lucy Howell, 
mother of plaintiff and the defendant, died seized and possessed of the 
land described in the petition; that  said Lucy Howell also had a son who 
predeceased her, leaving one child, Ezell Howell; that  after the death of 
Lucy Howell, plaintiff and defendant and Arthur Howell, husband of 
Lucy Howell, executed and delivered to Ezell Howell a quitclaim deed 
for said land;  that  said Ezell Howell died intestate, without issue, seized 
and possessed of the premises. 
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The plaintiff, having offered the admissions made in the answer, sug- 
gested that  the burden shifted to the defendant. The court held that  it 
was the duty of the plaintiff to go forward with the introduction of 
evidence. Plaintiff excepted and then offered addii ional evideilce tending 
to show that  she was born while her mother was living with one J i m  
Richardson as nlan arid wife. She  likewise o f f e rd  evidence tcnding to 
show that  Jason Howell, deceased brother of plaintiff and defendant and 
father of Eeell Howell, was born to Lucy Davis (Howell) ,  prior to her 
marriage to Arthur Howell, and rested. Thereupon the judgment of 
nonsuit was entered. 

The  admissions offered by the plaintiff mere sufficient to make out a 
prima fncie case of joint ownership. .It that  time, while it had been 
alleged, there was no evidence tending to show that the plaintiff was 
born out of wedlock. We may concede that  the burden rested upon the 
plaintiff to show that she was a tenant in common. Even so, at the t h e  
she rested there was no evidence of illegitimacy to be rebutted and there 
is no presumption that she was born out of wedlock. The defendant, 
having pleaded the bastardy of plaintiff in bar of her claim, notwith- 
standing the admitted relationship, must assume the burden on this phase 
of the case. 

Furthermore, it appears from thr  evidence offered by plaintiff that  the 
deceased brother, Jason Howell, was born out of wedlock, and that  the 
plaintiff and defendant were the only children of ILucy Howell. I f  i t  is 
found as a fact that  plaintiff is illegitimate, tl- en the legitimacy or 
illegitimacy of the deceased brother should also be determined to the end 
that  the respective rights of the parties may he ful1,y adjudicated. Pou9ers 
1 1 .  Kite, 83 N. C., 156. 

The judgment below is 
Reversed. 

MAUDE RAE RETSOLDS r. GEORGE T, WOOD A N D  WIFE. BESSIE bl. 
moor). 

(Filed 21 hIny, 1941.) 

1 .  Reformation of Instruments § -Evidence held insufficient to support 
finding that description was inserted in deed through mutual mistake. 

Evidence that the grantee desired to purchase the particular lot which 
lvas described in her deed, and that, a t  the time !$he offered to purchase, 
the parties thought that grantors owned the lot, without evidence that the 
parties had gone on the premises or that they had mistakenly inserted the 
description of the lot intended to he conveyed, is ~nsufficient to support a 
finding that the parties intended to describe anothw lot in the subdivision 
to which grantors had title, and grantors are not entitled to reformation 
for mutual mistake of the parties. 
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2. Courts # a- 
Where the only esception is to that ptirt of the judgment of the munici- 

pal court relating to the allowance of the defend:unts' counterclaim, the 
Superior Court upon its determination that jndgment on the counterclaim 
was erroneously allowed. is limited to remailding the casc to the municipal 
court for proceedings thereill in accordance with the judgment of the 
Superior Court. 

APPEAL by defendants from Pless, .I., at  January  Term, 1941, of 
GUILFORD. Modified and affirmed. 

J u l i a n  C .  F r a n k l i n  for plaint i f f ,  appellee. 
M'alser & W r i g h t  f o r  de fendan f s ,  a p p e l l n n l ~ .  

DEVIN, J. Plaintiff instituted her action in the municipal court of 
the city of High Point  for the recovery of $350 which she alleged she 
paid defendants for the conveyance of a city lot, designated as KO. 198 
and described in the complaint, to which lot she alleged defendants had 
no title. The defendants admitted they did not own lot S o .  198 de- 
scribed in the deed, but set up, as an affirmative defense or counterclaim, 
that  there was a mutual mistake in  the description in the deed, and that  
the plaintiff intended to purchase and the defendants intended to convey 
lot No. 196 in the same division, which lot the defendants did own, and 
asked for reformation of the deed in accord with that intention. 

I n  the municipal court jury trial was waived, and it was agreed that 
the judge should find the facts. From the evidence offered the court 
found that  there was a mutual mistake in the deed, and that  the parties 
intended that  lot No. 196 be described instead of lot No. 198, and there- 
upon overruled plaintiff's motion to dismiss the counterclaim, and 
ordered the deed reformed as prayed. To this finding and judgment 
the plaintiff noted exception and appealed to the Superior Court. 

I n  the Superior Court i t  was adjudged that  there was no evidence to 
support the finding that  the description of the property in the deed as 
lot No. 198 was inserted by mutual mistake, or that the parties intended 
to describe lot No. 196 instead of No. 198 as expressed in the deed. 

The appeal of the defendants brings this ruling of the court to us for 
review, and requires an examination of the testimony offered in the 
municipal court to determine whether there was any evidence to support 
the finding that  there was a mutual mistake in the deed as asserted in 
defendants' counterclaim. Upon such examination we are led to the con- 
clusion that the ruling in the Superior Court was correct. We do not 
think there was evidence to support the finding that  there was a mutual 
mistake in the description of the lot conveyed so as to entitle the defend- 
ants to the equity of reformation. 811 the evidence is to the effect that 
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the plaintiff wished to purcliaae lot S o .  19s and not lot No. 196, and 
that she had no intention of purchasing lot No. 1'36. There is no evi- 
dence that the parties had gone upon the premises, or that they had 
inistakeilly inserted a diflerent description of the lot intended to be con- 
veyed. At  the time plaintiff offered to purchase lot No. 198 it was 
erroneously supposed t l ia t  defcntlant,c owkd tliat lot. There was no 
meeting of the minds of the parties a h  to the purc~hasc of lot No. 196, 
and plaintiff did not agree to p u r c h a ~ c  tliat lot. am1 docs not wish to do 
so. Thc court c~tiliiot, under the guise of reformation, enforcc a contract 
which the partics then~selves have not made. 

"A person who seeks to rectify a deed on thc grc~uatl of mistake must 
establish, in the clearest and most satiifacto1.y nmilner, that the alleged 
intention to which he desires i t  to bc comforn~able continued concur- 
rently in the minds of all parties down to the time of its execution." 
1,oug I * .  Gutrrntlfy C'o. ,  178 X. C., 503, 101 S. E.. 1 1 ;  Sills 1 % .  Ford, 171 
N. C.. 733, 58 S. E.. 636. 

As the exception to the judgment of the municipal court related only 
to the defendants' counterclaim, the judgment of the Superior Court 
should have been limited to remanding the rase to the municipal court 
for proceeding in that  court i n  accord with the judgmcnt of t hesupe r io r  
Clourt. Rernlturdf v. Rroton, 118 N. C., 701, 24 S. E., 527. 

Except as thus modified, the judgment of the Superior Court is 
Affirmed. 

(Filed 21 Map. 1943.) 
1. Trial a 2 6  

While the evidc~lce must he considrretl in the 11ght most favorable to 
plaintiff lipon motio~i to nonsuit, plaintiff is required to offer evidence 
which reasonably tends to prove each fact essential to make out his case, 
and evidence which rnisrs a mere conject11l.c. or snsl~icion is insnffirient. 

2. Hospitals 8 3- 

In order to hold :i hoq~itnl liable under the doctr~ne of respondeat supe- 
rior for negligence of 11 physician, plaintiff must show that the physician 
was  an rmployee or agent of the hospital and thn; the physician, a t  thp 
time of and in respect to the very treatment complained of, was acting 
; I -  wch within the ~1~opc of his employunent. 

3. Sam- 
W11c.n :I person goeh to :I hospitnl for treatniwt, :I nd expresses no prefer- 

mce for n phgsicial~, and the hospital assigns n physician from its staff 
who is engaged in the private prac2tice of medirine and does not treat the 
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~ ~ n t i t ~ ~ i t  ,I. a11 ngtwt of the ho<pital, the hospital cannot be heltl lia~hle for 
nnsliillful or negligent treatment of the pntient by the physici:rn nnless it  
f.tilt4 to eurbrc.iw rc%co~~;~lrle care ill hi< celtbc.tion 

4. Same-Evidmce held insufficient to show that ph>sicinn MHY agent of 
llospital 01, that ho~pital failed to t~uerrise due care in hi* selection. 

Thii ncTion wa* instituted to recover of n hospital for allegecl negligrnt 
or nnskillfnl treatment of ;I pntirnt by ;L p11ysici;m. The phpicinn wac 
not matlc ;I p ~ r t y  to thr  :lction. Thr c~~idence tendetl to chow that plain 
tiff Irronglit hi* w f e  to defcnt1;tnt lio\1)ital as  ;I pay patit~nt ant1 thitt 
nt4tht.r plaintiff nor his mife Iinriug rxprrsied preference for any par- 
ticnl;tr phyhiri~11. a repiitahle phy\icinn wac assigned from the liocpital 
kt;lff 'I'hr evidence further tended to show that the physician was em- 
ployed :I< a professor b~ the liocpital in its school of mediche and that 
nndcr the term5 of his employment he Ira* permitted to engage in the 
prirntr practice of medicine and was givcn an office in the hospital ac: part 
t~~mpens;ltion for his teaching and free ward work, and that he was paid 
for te:lc.hing imd for free wrrd ant1 di~penhtir~- work by the hospital. hut 
that fees collected hy him for prirntr practice, although collected in home 
inst:~nces by the liocpital as  an accommodation, were his onn. :rnd that 
thr liocpital receivcd no part thereof. Held: The eridencc ic incnfficient 
to chow that the phycician in treating plaintiff's mife was acting a s  an 
tigent or cmgloyee of the hospital or thnt tlie hospital held him out ac: s l~ch 
or cubsequently ratified his treatment a s  an act of its agent or employee 
and there being no evidence that the hospital failed to cxerciw reasonable 
varr in srlerting the physician, its motion to noncnit wac properly allo\rect. 

5. Alppeal and Error # 41-\\%en it is determined that nonbuit was prop- 
erly granted on one ground, other grounds advanced to sustain the 
nonsuit n e ~ d  not be considered. 

Where, in an action against a hospital to recorer for allcged ~~egligencc 
of a physician under the doctrine of respowdfat superlor, i t  is determined 
thnt defendwnt hospital's motion for judgment as  of nonsuit was properly 
allowed for fnilnrr~ of evident e that the physician in treating the patient 
wac :icting :I\ an ngmt or employee of the liocpital, whether the evideiicc 
was sufficient to chow actionable negligence in his treatment of the patient, 
or whctlier the nonsuit shoiild hare been allo~ved on the ground that 
tltafendant wac, and is, an eleemosynary institution, and thus exempt from 
liability for nt,gligence on tlie part of its agents and employees when due 
care has been eac.rcised in their selection. ueed not be tletennined, 

6. Trial # 2%'- 

A nonsuit cannot be sustained upon an affirmative defense unless plain- 
tiff'. onn eTitlcnc8e r%tal)lishes sitch defence as  a matter of law. 

APPEAL by plaintiff f r o m  Williams, J., a t  September Term, 1040, of 
FRAXKLIN. Affirnicd. 

T h i s  was a n  action to recover damages for  an i n j u r y  allcged t o  haw 
been caused by tlie negligent t reatment  of plaintiff's wife i n  the hospital 
which is operated by  the  defendant Duke  University. - In action by 

Naomi  Smith,  wife of plaintiff, against the defendant fo r  the same cause, 

was by consent consolidated f o r  t r i a l  with the above entitled rase. 
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I t  the conclusion of the evidence defendant's motion for judgment of 
nonsuit was allowed, and from judgment accordingly plaintiff appealed. 

Y a r b o r o u g h  d Parborough ,  E. F. Grift in,  our1 IL'oyoll, Gosney LY' S m i t h  
for plaint i f f ,  appe l lan f .  

Jones  d2 Brassfield,  Mr. L. Lzc m p k i n ,  R. L. Srrmye, T. D. Bryson ,  t r ~ t t l  
E. C. B r y s o n  for d e f e n d a n f ,  appellee. 

DEVIK, J. The determination of the correctnes~ of the nonsuit below 
necessitates consideration of the primary question whether plaintiff 
offered sufficient evidence to show that  the physician and surgeon, whose 
treatment of the plaintiff's wife is complained of, was a t  the time acting 
within the scope of his agency or employment by the defendant so as to 
impose liability upon i t  under the principle of respor~dent  superior ,  and, 
if so, whether there was evidence of actionable negligence on the part of 
the physician sufficient to require submission of the case to the jury. 

While the consideration of a motion for judgment of nonsuit requires 
that  the evidence be viewed in the light most favorable for the plaintiff, 
it  is the established rule that  there must be legal evidence of the fact in 
issue, and not merely such as raises a conjecture or suggests a poasibility. 
The plaintiff is required to offer evidence whicah reasonably tends to 
prove the facts essential to the maintenance of his case. B y r d  P .  Express 
Co., 139 N .  C., 273, 51 S. E., 851; ,Ifills v. Moore ,  nn tc ,  25. 

Examining the record of the testimony in  accclrcl with these cardinal 
principles, we find the evidence tends to show that  in the fall of 1935, 
plaintiff's wife, following child-birth, was suffering froin profuse uterine 
hemorrhage, and that  on 31 October, 1935, by the advice of her local 
physician, plaintiff took her from their home i n  Franklin County to 
Duke Hospital for treatment and operation. On arrival he explained her 
trouble to the person in charge of the admitting office of the hospital. 
Neither plaintiff nor his wife knew any physician or surgeon and ex- 
pressed no preference for any particular physician. Owing to the nature 
of her malady she was assigned to Dr .  Bayard C'ai-ter. who is a specialist 
in obstetrics and gynecology, and she was taken to his office, which is 
located in Duke Hospital. I t  appeared that  Dr. Carter, a duly licensed 
physician, was Professor of Obstetrics and Gynecology in the School of 
Medicine of Duke University, and was a member of the coninlittee having 
to do with the relation of the Medical School to clinical medicine. I t  
also appeared that  under the terms of his employment by Duke Univer- 
sity he was permitted to engage, and did engage, in the private practice 
of medicine and was permitted to maintain an  oi&e in Duke Hospital. 
Dr. Carter, after his examination of Mrs. Smith, decided that, owing to 
her physical condition and the fact that  she wan a large, fleshy woman 
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with high blood prebsure, a surgical operation was not advisable, and. 
finding indications suggestive of cancer, advised radium treatment as 
proper for controlling the hemorrhage and as preventive of cancer. 
Plaintiff was told by "someone down there" (not Dr. Carter)  that  thr~ 
charge for the room would be $3.50 per day, and that the cost of the. 
oneration would be $35.00. The written consent of Mrs. Smith for thv 
treatment prescribed and for the operation of curettemcnt having beell 
given, the operation was performed and the radium treatment adminib- 
tered 2 Sovember, and on 7 November she went home. On 25 Novem- 
her she returned to the hospital for post-operation check, and again 
1 Decenibcr. At  that  time there was no bleeding, but a profuse dis- 
charge. She returned to the hospital 5 January,  1836, when diabetic 
conditions appeared. She was there again 11 February. Dr.  Carter, 
also, a t  plaintiff's request, went to Louisburg to see her in May, 1036, at 
which time he told plaintiff there would be no charge for the visit. At 
all times Dr. Car terwas  the treating physician. Following the discovery 
of the diabetic condition of his wife, nlaintiff followed the directions 

* A  

given him by Dr. Carter, and kept records and reported her reaction to 
treatment. ,111 correspondence relative to her case was between plaintiff 
or members of his family and Dr.  Carter. Mrs. Smith was again in the 
hospital in the fall of 1937 for further treatment by Dr.  C'arter for vesico 
vagina1 fistula which resulted from the first operation. 

Plaintiff's evidence tended to show that  following the initial treatment 
Mrs. Smith suffered great pain, and that  later both rectal and vaginal 
fistulas appeared, accompanied by impairment of tlie functions of the 
bladder and offensive discharges, and that her mind became weakened - ,  

and her physical health seriously injured. I t  also appeared that  since 
her treatment at defrndant's hospital she has been at times under care of 
different local physicians and was treated a t  hospitals in Rocky Xount  
and Xaleigh. 

Plaintiff offered the testimony of three physicians, who had examined 
Mrs. Smith after her treatment a t  Duke IIospital, mhich tended to show 
that  her condition indicated "marked radium reaction" or radium burns, 
and that the injuries complained of were attributable to radium reaction. 
There was further cvitlence by the medical witnesses, without objection, 
that  if radium had been properly used the kind and extcnt of radium 
reaction observed in her case would not have resulted ; that the ordinary 
dose of radium for carcinoma of the uterus was 5,000 milligram hours, 
that  is the number of milligrams of radium multiplied hy the number 
of hours of exDosure to the affected tissues. The method of confining the 
emanations from radium to the Beta and Gamma rays was explained. 
I t  was testified that the amount of radium to be used would dcpeid to 
some extent on the patient and the condition to be treated. "A mistake 
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in the quantity used and the length of time it i .  left in niay produce 
disastrous results if precautions are not used." 

There was evidence also that  i11 human beings tliere are different 
degrees of susceptibility to the effects of radium--that is, its effects are 
more pronounced in some than others-and that there are iiidiriduals 
who are supersensitive or allergic to its effects, and that  there was 110 

way of determining this beforehand. And it was also brought out that  
a person suffering with diabetes is more suscepti3le to unfavorable re- 
action from radium treatn~ent,  and that, as it takes some six months for 
radium treatment to beconie effective, if a few n~outl is  after operation a 
person developed diabetes, the reaction would be increased and might 
result i n  consequences deleterious to the patient which could not h a w  
been anticipated. There was other evidence, h o ~ w r e r ,  tending to nega- 
tive the inference that  Mrs. Smith had had diabetec>, or that  true diabetes 
developed subsequently. 

Plaintiff offered the deposition of thtl Superinten lent of Duke IIospital 
for the purpose of showing its method of operatioil. and the relationship 
between the hospital and physicians who treat patients therein. From 
this testimony it appears that the amounts collected by the hospital from 
patients do not include the fees for the se r r i ce~  of physicians. The 
hospital gets no part  of that. The charges for p,3p patients are made, 
c=ollectetl and pocketed by the individual practitiontm. Duke University 
in the operation of Duke Hospital employs pliyqic ans who are paid for 
teaching, for free ward work, and for free dispenqary work, but their 
private fees are not touched. Their charges (not made by the hospital) 
represent a wide range of fluctuations, in the rnain cca1t.d upon the ability 
of the patient to pay. Sometimes physicians' cliaiges are collected as a 
courtesy and accomnlodation by the office, but no responsibility is as- 
sumed. Occasionally the patient's weekly s t a t e n ~ r l ~ t  for room and board 
will also show the amount clue for medical or s ~ r g i c a l  services. The 
tloctors employ on their own account a business organization which does 
the work of collectiiig from the patient the bill for their services. but 
that is separate from the hospital organization. With respect to pedi- 
atrical or medical patients, this doctoi-s' organization is headed by Mr. 
('obb. I f  they happen to be ~urgica l ,  obstetrical or p~ynecological patients, 
the matter is handled by Mr. Roper, or one of the nwmbers of his organi- 
zation. They are separate organizations and hay. no connection with 
the hospital. When a patient is carried to the hospital he invariably 
gets the physician he asks for. I f  he has no knowledge sufficient to 
make a choice, he is assigned to one whose special t ,~ happens to  coincide 
more nearly with the patient's condition. The assigning is done by a 
young woman who1 is paid from three sources; on the one hand, by the 
medical and prdiatrical organization; on the other. by the surgical, 



N. C.] S P R I N G  TERM,  1941. 633 

obstetrical and gynecological organization, and third, by the hospital 
organization. "Her role is that  of referee or impartial differentiate." 
The doctors' private organization, or private diagnostic clinic, is operated 
within the confines of Duke Hospital with some of the hospital's facilities 
and some of theirs. The hospital has nothing to do with this organiza- 
tion. The doctors are charged for the use of the hospital's facilities. 

I n  order to maintain his action against Duke University, i t  was iacurn- 
bent upon the  lai in tiff to show that  Dr.  Carter, by whom or under whose 
care the alleged negligent treatment of his wife was administered, was an 
employee or agent of the University, and to go further and show that 
Dr. Carter was, at the time and in respect to the treatment complainetl 
of, acting as such within the scope of his employnlent. D o v e r  c. M f g .  
C'o., 157 S. C., 324, 72 S. E., 1067; R u c k ~ n  c .  R. R . ,  157 N .  C., 443, 
7 3  S. E., 137;  G u r l e y  1,. P o w e r  C'o., 172 S. C., 690, 90 S. B., 943; 
Cll l l01~ 1 . .  C'larh., 188 N .  C., 186, 124 S. E., 145; J l n r f i n  1 , .  Bus L l n r .  
197 11'. C., 720, 150 S. E., 501; C'ole I * .  Funern1  Po., 207 S.  C., 271, 176 
S. E., 553; P n r r o t t  I.. g u n f o r ,  216 N .  C., 584, 6 S. E. (2d) ,  40 ;  C'rrech 
c. Liner ,  S u p p l y  Po. ,  a n t e ,  457. "Where one person is sought to be 
charged with the negligence or wrongdoing of another, the doctrine of 
respondectf  super io r  applies only when the relation of master and servant 
is sho~vn to exist between the wrongdoer and the person so sought to btb 

charged, a t  tlir time and in respect to the very transaction out of 
which the injury arose. The fact that the former was a t  thr  time in the 
general employment and pay of the latter, does not necessarily make the 
latter chargeable." IT'yllie I ? .  Ptz lmer ,  137 K. Y., 248. This accurate 
statenlent of the law was quoted with approval in L i n r i l l r  I?. S i s s e n .  
162 S. C'., 95, 77 S. E., 1096; ITcln LantJircgharn r .  N ~ w i n y  X u r h i n ~  ( ' 0 . .  

207 S. C'.. 355, 177 S. E., 126; Licer rnan  1 % .  C l i n e ,  212 N .  P . ,  43, 192 
S. E.. 849; B r i g h t  r .  T ~ l e g r a p h  Po., 213 N .  C., 208, 195 S. E., 391 ; 
R o h i n s i , ~ ~  7%. Sears ,  R o e b u c k  d? C'o., 216 X. ('., 322, 4 S. E. (2d),  889; 
Creet  h 1.. L i n e n  Supp l y  Po., n n f e ,  457. 

I t  is well settled that an employer is not liable if the negligence of thr  
employee which causes the injury occurs while the employee is acting 
outside the legitimate scope of his employment and is then engaged in 
some private matter of his own. X c L a m b  1 ) .  R ~ a s l e y ,  218 N .  C., 30s. 
11 S. E. (2d), 283; l ' r ibble  21. S lc in son ,  213 N .  C., 550, 196 S. E., 820; 
T'an L i c n d i n g h a n ~  1 . .  S e w i n g  M a c h i n e  Co., suprtr ; B o ~ c d i t r h  1 % .  F rench  
Rror~r l  H o s p i t a l ,  201 N .  C., 168, 159 S. E., 350. 

Evidence that  Dr.  Carter was employed as Professor of Obstetric? and 
Gynecology in the Mrdical School of Duke Unirersity, and that  his eni- 
ployment included "free ward work" in the treatment of charity  patient.^ 
in the hospital, and that he was a member of the professional staff of the 
llospital as a physician and surgeon, was not alone sllfficient to sllow that 
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in the treatment of Mrs. Smith he was, a t  the time and in respect to the 
particular treatment given her, acting within the scope of his erriploy- 
ment by the defendant University, as distinguished from his private and 
individual practice, for which he was paid by the patient. H e  was not 
employed by the defendant to treat pay patients in the hospital, or  any 
others except those in the free ward, and received no compensation from 
the defendant therefor. Perdand v. Hospi tal ,  199 N .  C., 314, 154 S. E., 
106; Barfield 2.. S o u t h  H i g h l a n d  In f i rmary ,  191 dla. ,  553. S o r  can the 
fact that  Dr. Carter was furnished an office in the hosnital. which lie used 

1 ,  

as part  compensation for teaching and for free ward work, be held suffi- 
cient to show that  he was the agent of the defendant in treating the 
plaintiff's wife. The evidence indicates that  in treating her he mas 
c2xercising independent and individual professional skill and judgment. 
Johnson P .  Hospi tal ,  196 S. C., 610, 146 S. E., 573; Blnr l .  1 , .  Fi.scher, 
30 Ga. dpp. ,  109, 117 S. E., 103. 

The rule may fairly be deduced from the decisions of this Court that  
when a person goes to a hospital for  treatment foi a particular malady, 
and expresses 110 preference as to the physician by whom he is to be 
ireated, and is there directed to or assigned to a reputable physician, one 
who is not in that respect an employee of the hospital and who is appar- 
czntly qualified to treat such malady, it is the duty of those in charge of 
the hospital to exercise reasonable care in  the selection of the physician, 
and that  without proof of negligence in this respect no l iabil i t i  attaches 
to the hospital for injury due to negligence or uilskillful treatment of 
the patient by the physician. Penland 1,. H o s p i f a l ,  supra;  J o h n s o n  1 % .  

Hospi ta l ,  supra;  Gosnell 1 . .  R. R., 202 N. C., 234, 3 62 S. E., 569. Ordi- 
narily, the hospital undertakes only to furnish room, food, facilities for 
operation, and attendance, and is not liable for damages resulting from 
the negligence of a physician in the absence of eiidence of agency, or 
other facts upon which the principlcl of respon t lmf  superiov can be 
applied. X a r f i n  v. H o s p i f a l ,  195 Ill.  hpp. ,  388. 

The case of Pnngle  I - .  .-lppnlnchinn H a l l ,  190 N .  C., 833, 131 S. E., 42, 
cited by plaintiff, is not in point. Thf. statement of the legal duty rest- 
ing oil private hospitals with respect to the treatnent of patient.; was 
made in that case with reference to physicians and attendants employed 
to treat patients in the hospital. 

The doctrine of respondent superior does not apply to a phpic ian  who 
acts upon his ow11 initiative, and in the exercise of his own judgment 
and skill, without direction or control of an employer, ^170rion 1 . .  H c f n e r ,  
132 Ark., 1 8 ;  and if there is negligence in the treatment of a patient on 
the part of a physician who is not the servant or employee of the hospital, 
and  who is pursuing an indepei~dmt  calling, the responsibility i.: not that 
of the hospital, and there is no distinction in that wspect hetween a 
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visiting and a resident physician. Schloendorff v .  A-ew I'ork Hospital, 
211 N. Y., 125. 

The rationale of the general rule which exempts employers from lia- 
bility for the negligence of a physician is stated in 19 L. R. h., 1183, to 
be that physicians are not the servants of their employers but are pro- 
fessional men who ('exercise their profession to the best of their abilities 
according to their own discretion; but in exercising i t  they are in no way 
under his (the employer's) orders or bound to obey his directions." This 
statement of the lam is quoted in the recent case of Woodburn c. Stand- 
urd Foryinys Corp., 112 F. (2d),  271, 129 A. L. R., 337. 

I n  Sfcwart Circle IIospital Corp. 29. Curry, 173 Va., 136, 3 S. E. (2d),  
153, it was said:  "It is conceded that  a hospital is not responsible for 
the acts of an attending physician, whether a member of its staff or an 
outsider. except where by contract i t  has assumed responsibility. This 
is based on the ground that such physician is an  independent contractor 
and aIone is responsible for the exercise of professional skill and judg- 
ment. subject to no control by the hospital in the execution thereof." 
See, also. cases cited in the annotation in 124 A. L. R., 190. 

There was no evidence that Dr. Carter in treating Mrs. Smith assumed - 
to act for Duke University otherwise than in his individual capacity as a 
practicing physician, or that Dr.  Carter was held out by the defendant 
as having been employed by it to treat pay patients, or that  the hospital 
undertook to furnish physicians and surgeons for the treatment of the 
n~aladie. of patients, and hence no liability can attach to defendant on 
the theory that  Dr .  Carter  was acting within the scope of an  apparent 
authority or employment. Kor  is there evidence of subsequent ratifica- 
tion b~ defendant Vniversity of any action on the part  of Dr.  Carter 
beyond the limits of his employment. 2 Am. Jur., 82, 166. 

Dr. C'arter, personally, has not been sued. H e  is not a party to the 
action. Since we are of opinion that  the evidence was insufficient to 
show that in the treatment of plaintiff's wife he was acting within the 
scope of hi5 employment by Duke University, it  becomes unnecessary to 
determine whether the evidence was sufficient to show actionable negli- 
gence on his part, under the rule laid down in S a s h  v.  Boyster, 189 
S. C'., 406. 127 S. E., 356; Ferguson v. Glenn, 201 N. C., 128, 159 S. E., 
5 ;  and Doris  I:. Pif tman, 212 X. C., 680, 194 S. E., 97, or whether the 
fact of the radium bums and the injurious consequences therefrom were 
sufficient to afford evidence that they were caused by negligent treatment 
(Co14ngton 1.. Jamrs ,  214 N. C., 71, 197 S. E., 563; Butler v. Lupfon, 
216 3. C'.. 653, 6 S. E. [2dl, 523), or were due to the diabetic condition, 
or to  hy1)r~-sensitive1ie,qs on the part  of the patient (Lippard I* .  Johnson, 
215 5. C'., 384, 1 S. E. [2dl, 889; Rv~zynn 1 , .  Goodrum, 147 Ark., 481 ; 
S ' I I ~ P P I ~ ( J  I.. Erviny.  2 2 s  r. S., 233), or whether the matter was left in 
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the field of speculation or  conjecture (Smi th  1'. M d ' l u n g ,  201 S. C'., 648, 
1 6 1  S. E., 9 1 ;  l i u c h n e m a ~ l  c. Boyd, 193  Wis., 5 8 6 ) .  

One of the  questions p r u ~ o k i n g  debate here was whether the nonsuit 
should have been allowed on the ground t h a t  the  defendant was and  is ail 
t.leemosynary institution, and thus  exeinpt f rom liability fo r  ilrgligence 
on the par t  of its agents and  employees when due  care h a d  been exercised 
i n  their  selection. W e  need not determine this question as  u.e hold, upon 
another  ground,  t h a t  the  nonsuit was properly allowed. It m a y  be said, 
however, tha t  judgment of nonsuit cannot be snstained upon evidence 
tending to support  a n  affirmative defense, unless the plaintiff's own evi- 
dence establishes such defense as  a matter  of law. f1edgecoc.k 1..  Itrs. C'o., 
212 N. C., 638, 194 S. E., 86. 

F o r  t h r  reasons stated, t l ~ e  rul ing of the court  below i n  allowing the 
itlotion f o r  noiisuit and rnter ing judgment dismissing the action is 

Affirmed. 

11. %. 1'EARCE: r. SAJIIIEI, WATKINS AND WIEE, BESSIE WATKIKS, 
I)EVEIIEAITS \T'ATKIiVS Axn WIFE, RUTH113 WATKINS, ALONZA 
.\IEItRITT an.n WIFE. FARET,T,A RIICRRITT. ('HARLES HODGE asn 
WIFE, r,OHI('E HODGE. 

1.  JIortgages # 25- 

'I'he purchaser of the equity of redemption is entitled to all the rights, 
tit1t.s and equities of his grantor. including the 1.ig11t to pay off the debt 
;~ccortlirlg to the terms of the deed of trust. 

2. Jlortgapes 8 13+ 
-1 <nl)s t i t~~ted trnstee. the substitution haxing 11rw made in accordance 

\I it11 the s t a t ~ ~ t o r y  j~rovisionc. snccecds to all the rights, titles aud duties 
of the original trustee. and has the power to foreclose the instrument 
;~cc'ortlinp to it\ terms npon default. Michir's Code. 2583 ( a ) .  

8. S a m e  

4. Mortgages # Y9b- 

Whilt~ it is necessary that :I deed t)f trust be forec.losed ac.cordi~lg to its 
terms : I I I ~  the trnstor is entitled to a strict compliance tlierewith, the 
rrc'iti~ls ill the t r ~ ~ s t e e ' s  deed to the ~)nrchnser are  prima facic correct and 
the prrsnrnl)tion of 1:1w is in favor of the regularity of the esecution of 
thr  Inmer of s ;~ l r .  and the hurdcu is vtpon the pnrties attacking the fore- 
closure to prore the irregnlnritirs relied upon by them. 

3. JIortgages a 3Rc: Equity # SPurc l la ser  of equity of redenlption with 
notice of pendency of action to restrain consonm~ation of foreclosure, 
held rstopped by laches from attacking foreclosure sale. 



N. C.] SPRING TERM, 1941. 637 

of the equity of redemption. I t  appeared that a t  the time clefendants pur- 
chased the equity of redemption the land had been sold under foreclosure 
; ~ n d  there was then pending an action by the trustor, defel~dants' grantor. 
welting to enjoin the consummation of the sale. and that defendants had 
wtual  knowledge of the suit. I t  further appeared that jodgmelit was 
entered ill the suit dissolving tlie restraining order and directing the 
trustee to execute deed to the porcliacer, plaintiff in this action, that the 
trustee esecuted deed to plaiutiff in compliance with the judgment, arid 
that thereafter plaintiff advised defendants he had purcliaued the land. 
and made certain improvemellts on the land, defendants being ill possrs- 
bion a t  the time with the consent of plaintiff and making no protest. Held: 
The action of the court in sustaining plaintiff's demurrer to  defendant<' 
conntercl:~im and cross action attacking the foreclosure, the trubtee's deed. 
and the prior judgrneut entered ill the cause, on the ground of irregularity, 
there being no allegation of fraud or mutual mistake, and the action of the 
court in escluding evidence offered by defendants in .nl>port of their 
counterclaim, and directing a verdict for plaintiff on tlie issue of title. 
cilnnot he held for prejudicial error, since if defendwnt.; ltad any right+ 
they slept on them and are now estopped by their lache.. 

APPEAL by defendants Samuel  Watkins and wife, Bessie Watkins, from 
Sink ,  J., a t  Xovember Civil Term,  1940, of WAKE. S o  error .  

This  is a n  action brought by plaintiff against defendants fo r  the recov- 
e ry  of certain pieces of land and  rents. T h e  plaintiff alleged tha t  he 
was the owner i n  fee simple of the land and defendant5 were i n  the 
unlawful  possession of same and refuse to  surrender  possession of same. 
T h e  defendants Watk ins  denied these allegations and for  a fu r ther  answer 
and defense, and  as  a counterclain~ and cross action pray  for  certain 
affirmative relief. 

T h e  plaintiff acquired title to  said lands under a deed froni Joseph B.  
Cheshire, J r . ,  Substituted Trustee, under  da te  20 June ,  1939. Joseph B.  
Cheshire, Jr., Substituted Trustee, sold the said lands under  authori ty  of 
the deed of t rust  executed by Charles E. Montague and wife, Lillian 
Montague, dated 21  February ,  1928, t o  A. M. Bonner, Tru.stee, which 
deed of t rust  is duly registered in  the office of the register of deeds f o ~  
Wake  County, N o r t h  Carolina. Joseph B.  Cheshire, J r . ,  was thereafter 
substituted trustee i n  the place and i n  the stead of A. M. Bonner. 

T h e  defendants Watk ins  claim the equity of redemption uuder a deed 
f rom Charles E. Montague to defendants, Bessie Watkinq and her hus- 
band, Samuel  Watkins,  dated 28 Sovember ,  1938, filed for  registration 
in  the office of the register of deeds f o r  Wakr ('ounty, 011 27 J a n u a r y ,  
1939, and recorded i n  Book 795, p. 378. 
In the  t r ia l  of the case. plaintiff offered the record of said deed froni 

Joseph B.  Cheshire, J r . ,  Substituted Truster ,  to  M. Z. Pearce,  Register's 
Book 795, page 500, which deed is dated 20 J u n e ,  1939, and  describes t h r  
lands described i n  the complaint,  and among other  things contains re- 
citals as follows : 
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"That whereas on February 21, 1928, Charles El. Montague and wife, 
Lillian Montague, executed and delivered to A. 31. Bonner, Trustee, a 
certain deed of trust securing an  indebtedness therein recited, which deed 
of trust is recorded in the office of the Register of Deeds of Wake County, 
North Carolina, in Book 523, page 170 : 

"And Whereas, default was made in the payment of the indebtedness 
thereby secured as therein provided, and at  the r e p e s t  of the holder of 
the said indebtedness and under and by virtue of the authority in the said 
deed of trust, and in  accordance with the terms 0.: same, and after due 
advertisement as in said deed of trust prescribed and by law ~rov ided ,  
the said Joseph B. Cheshire, Jr . ,  Trustee; as aforesaid, did on the 15th 
day of December, 1936, at  12 o'clock noon, a t  ths Courthouse door of 
Wake County, expose to public sale the lands hereinafter described and 
also described in the said deed of trust, when and where A. J. Templeton 
became the last and highest bidder at  the price of $300.00. 

"And Whereas, on December 23, 1936, the bid was raised by deposit 
with the Clerk of the Superior Court by M. Z. Pearce, and resale ordered 
by the Court, which sale was duly adwrtised in accordance with the law 
and the said deed of trust, and the land resold a t  the Courthouse door of 
Wake County on January  11, 1937, x-hen and where W. R. Pearce be- 
came the last and highest bidder a t  the price of $335.00. 

"And Whereas, both at  the sale on December 15, 1936, and at  the 
yesale on January  11, 1937, the said property hereinafter described was 
sold specifically subject to any and all taxes as announced in the a d ~ e r -  
tisements and at  the sales. 

"And Whereas, the said sale and resale were reported to the Clerk of 
the Superior Court of Wake County, in Book J, ai; page 14. 

"And Whereas, the bid of said W. R. Pearce was duly assigned to 
M. Z. Pearce. 

"And Whereas, a suit was instituted in the Superior Court of Wake 
County by Charles E. Montague and wife, et als, against A. M. Bonner 
and Joseph B. Cheshire, Jr.,  Substituted Trustee, et als, wherein the 
said substituted Trustee was enjoined from completing and making a 
deed under the resale and assignment of bid to M. Z. Pearce. 

"And Whereas, in the said suit by Judgment, C. I. D. No. C-312, 
Minute Docket No. 42, Page 47, and Judgment Docket 47, Page 138, the 
said resale, as set out, and assignment of bid were confirmed and ap- 
proved, and the said Substituted Trustee was ordered and directed by the 
said Judgment to complete the said resale and convey the property here- 
inafter described and in the said deed of trust described to M. Z. Pearce, 
upon his complying with the terms of said resale. 

"And Whereas, the said M. Z. Pearce has complied with the terms of 
resale and paid the purchase price, and also complied with the terms of 
said Judgment." 
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The judgment of the court below is as  follow^: "This cause coming 
on to be heard a t  this November Civil Term, 1940, of the Superior Court 
of Wake County, by the Hon. 11. Hoyle Sink, Judge presiding, and a 
jury. I n  apt  time the plaintiff demurred ore tenus to the cross-action of 
the defendants, and it appearing to the Court, and the C'ourt finds it a 
fact, that  the defendants, by their cross-action, seek relief affecting 
parties other than those to this action, and by their cross-action seek to 
have set aside, cancelled and declared void a judgment r ~ n d e r e d  in a suit 
in this Court, to which suit none of the parties to this action were parties. 
I t  is, therefore, Ordered and Decreed that  the plaintiff's demurrer ore 
fenus  to the cross-action of the defendants be, and the same is allowed." 

The following issues were submitted to the jury : 
"1. I s  the plaintiff the owner and entitled to possession of the land 

described in the complaint ? 
"2.  What amount, if any, is the defendant indebted to plaintiff for 

rents for the year 1939 and 1940? 
"The jury having answered the first issue, 'Yes,' and the second issue 

'$125.00.' " 
"Now therefore, it  is hereupon Ordered, Adjudged and Decreed that  

the plaintiff, M. Z. Pearce, is the owner of, and entitled to possession of 
the land described in the complaint, and that  the plaintiff have and 
recover possession of the said land from the defendants, and that the 
plaintiff hare  and recover of the defendants the sum of $128.00 to be 
paid from and out of the deposit made in this case by the defendants in 
lieu of bond. H .  Hoyle Sink, Judge Presiding." 

The defendants, Watkins, made sereral exceptions and assignments of 
error and appealed to the Supreme Court. The material ones and other 
necessary facts will be set forth in the opinion. 

Little d! W i l s o n  ctnd Jones  & Rmssfidrl for plni t l t i f f .  
R. R o y  C n r f e r  for rlefendnnt. 

CLARKSON, J. An action over the land in controrersy in this case was 
before this Court heretofore. Peccrcr v. M o n t n q w ,  209 X. C'., 42. Tlir 
decision in that action is not material to this controversy, but it is there 
said, a t  pp. 43-4: "When the defendant executd  and delivered to thtl 
l'laintiff his mortgage, he was the owner of the equity of redemption in 
the lands and the mortgagee could not extinguish this equity of redemp- 
tion by his purchase of the land at the tax sale, and the title which t h ~  
n~ortgagee acquired at the tax sale i i  held by him in t r w t  for himself and 
the defendant, the mortgagor, since when a mortgagee pays off an  encum- 
brance and acquires a title superior to his title as mortgagee, he hold. 
such title so acquired as trustee for the benefit of himielf and the mort- 
gagor. Cauley  v. Stctton, 150 N. C., 327." 
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The defendants set forth certain questions involvzd: "1. Did the Court 
commit error i n  sustaining plaintiff's demurrer on? tenus to defendants' 
further answer and defense and cross-action?" W E  think not, taking the 
record as a whole the judgment below was correct. The defendants 
purchased the equity of redemption of the lands ill controrersy. 

I n  Daw~eron r .  Carpenter, 190 N. C., 595 (597), the principle of law 
is thus stated: "The plaintiffs, purchasers, are entitled to all the rights, 
titles and equities of their grantor, &Lean, including the right to pay 
off the indebtedness according to the terms of the mortgage, and thereby 
vlear their title. Baker 1,.  Bishop Hill Colony, 45 Ill., 264; Schofner 1 % .  

Fogleman, 60 R. C., 56-1. Equity subrogates the purchaser of the equity 
redemption to the rights of the mortgagor to clear the title and procure 
the legal estate only as to the mortgaged premises, m d  no further." 

We think it is unnecessary to set forth in detail the further answer 
and defense, as a counterclaim and cross action of defendants. I t  is 
long and treats mostly of records. I n  it defendants pray judgment : 
"That the defendants, Samuel Watkins and wife, Bessie Watkins, hare  
an appropriate order and decree cancelling, setting aside, annulling and 
striking from the records as a lien or a cloud upon their title the follow- 
ing instruments of record: ( a )  deed of trust, Charles E .  Montague and 
wife, to ,\. M. Bonner, Trustee, dated February :!I, 1928, recorded in 
Book 523, page 170, registry of Wake County; ( b )  deed from Joseph B. 
('heshire, ,Jr., substituted Trustee, dated June  20, 1!)39, recorded in Book 
795, page 500, registry of Wake County;  and (c)  judgment in the case 
of Charles E. Nontague, et als, v. A. 11. Bonner, e: als, entered a t  June  
Term, 1039, and docketed in Judgment Docket 47, page 138, office of the 
C'lerk of the Superior Court of Wake County." 

M. Z. Pearce, the plaintiff, testified, in part : "The day that  I had the 
deed recorded, I went to see Sam Watkins, and asked him if he knew 
that I had a deed for the land. I Ie  said that  he was expecting me or 
Mr.  Beck one to get a deed, he didn't know which one. I told hiin that  
I had the deed recorded that  day and asked him what he wanted to do, 
and he said 'I would like to rent the land for this year and mill pay the 
fourth.' I said, 'Thrtf i s  a71 right, I will renf if f o  you for  the fourfh.' 
I se r~e t l  notice and made demand on Sam Watkins for the land after the 
first of the year, and rented it to another man, 0. P. Pearce, and before 
('hrisfmrts I w n f  douln there nncl covered fhe house fhnt the fennnf was 
lirying in nrld built a burt~.  Sam Watkins made no complaint about the 
improrements I was making, and said nothing a t  all to me. I spent 
about $300.00 on these repairs. After I put the repairs and improre- 
meuts on the land, and after I thought he had plenty of time to sell his 
crop, I demanded the plare, and the payment of the rent. H e  said that 
he had a deed for the land, and that  w t~s  the firqt time that I knew that 
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he claimed the land. That  was just before I was ready to move my man 
on the property." 

Defendant, Samuel Watkins, testified, in par t :  "I took possession of 
the land under that deed from Charles E .  Montague, and he had been 
living there on the land for 34 or 35 years, and h e  claimed the  land all 
t h a t  t ime .  H e  died J a n u a r y  1 3 ,  1939. I took possession of t h e  land 
when  he died and planted crops on it. Mr. Pearce came to see me on 
June 20th or 21st, and I went with him to see the lines, and h e  fold mp 

t h a t  he  had  bought  the  land,  and he asked me some questions about the 
amount of fertilizer I had used under the crops planted on this land. 
When he got back to his car parked in  front of my door, he said to me, 
' S a m ,  I a m  glad you are tending th i s  here land because i t  was  so late I 
couldn't plant no th ing  on there b y  the  t i m e  I got i f .  S o w ,  w h e n  t h i s  fall 
comes I will h a z ~ e  a l i t t le  ren t  a n d  since it 's  so late you  c a n  just g ice  me 
t he  fourth.' I told h i m  if i t  i s  necessary for m e  t o  p a y  you  ren t ,  I will .  
(Cross-examination). I heard there  zuas a l a u w i t  going on. I wen t  on 
cul t ivat ing f h e  land and  I saw X r .  Pearce painting barns and  stables and 
repair ing the  house. I didn't  object t o  M r .  Pearce, but  I did  object to  
h i s  son when h e  come to  do the  work .  I told him 'I object to you or 
N r .  Pearce doing anything over here because I have got a deed to it.' 
I went to him in September and offered to pay something, but it was not 
because I thought his claim was ahead of mine. I thought mine was 
ahead of his, yet I wanted to pay him something because he had bought 
the mortgage that I was due to pay off and I wanted to pay him." 

The above evidence indicates that Watkins knew of the lawsuit and 
he did not make himself a party or attempt to pay the prior lien; nor 
was R. D. Beck, whom he now claims was the owner of the debt to whom 
it was transferred, made a party. The trustee, A. M. Bonner, was a 
party to the restraining order. The trustee held the legal title to the land 
and under the applicable statute the substituted trustee was successor of 
the legal title. 

I n  C1arszi~eJ1 v .  Creswell ,  217 N. C., 40 (46),  it is written: "In Orange 
C'ounty c .  W i l s o n ,  202 N. C., 424 (427))  is the following: 'Besides, the 
trustees of the petitioners were parties defendant and were served with 
process.' The principle was so well settled that it was recognized without 
citing authorities, that  a trustee could bind the cestui que  trustenf." 

I n  the recital in the deed to plaintiff is the following: "And Whereas, 
default was made in the payment of the indebtedness thereby secured as 
therein provided, and a t  the  request of the  holder of the  said indebtedness 
a n d  under  and  b y  v i r tue  o f  the  au thor i t y  in the  said deed of t rus t ,  and i n  
accordance w i t h  the  t e rms  of same," etc. (Italics ours.) 

N. C. Code, 1939 (Nichie),  sec. 2583 ( a ) ,  provides for substitution of 
21-1'10 
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trustees in mortgages and deeds of trust, which the record indicates mas 
done in this case. 

I n  Pendergrast  c. N o r f g a g e  C'o., 211 N .  C., 126 (128), is the follow- 
ing:  "Under the provisions of the deed of trust which appear in the 
record, and under the provisions of the statute (ch. 78, Public Laws of 
N. C., 1931, N. C. Code of 1935, sec. 2583 [a]), the substitute trustee 
was authorized to complete the foreclosure of thch deed of trust by the 
execution of a deed to the purchaser a t  the sale made by the original 
trustee, upon his compliance with his bid. See Mx- tgage  ( ' o rp .  1 . .  N o r -  
gun, 208 N. ('., 743, 182 S. E., 450." 

R e  see no error in the exclusion of vertain instruments set forth in the 
record and offered by defendants. The  court below in the judgnient set 
forth, i11 pa r t :  '(In apt time the plaintiff demurred ore f enus  to the 
cross-action of the defendants, and it appearing .o the Court, and the 
Court finds it a fact, that  the defendants, by their cross-action, seek 
relief affecting parties other than thost. to this action, and by their cross- 
action seek to have set aside, cancelled and dechred void a judgment 
rendered in  a suit i n  this Court, to which suit nont> of the parties to this 
action were parties." 

K o  attack on any of the conveyances complained of by defendants was 
made by them on the ground that they were procured by fraud or mutual 
mistake, nor was this set u p  as a defense. I f  defendants had any rights, 
they slept on them and it is now too late for them to complain. I n  fact, 
the deed from J. B. Cheshire, J r . ,  Substituted Trustee, to plaintiff, sets 
forth in detail and recites all the instruments by which the power was 
clxercised which gave him authority to make the deed. This was prima 
facie evidence of their bona fidc correctness and there is neither allega- 
tion or proof to show they were not. 

I n  J e n k i n s  L.. Gri,@n, 175 N .  C., 184 (186), i t  is said : "Powers of sale 
in a mortgage are contractual, and as there are many opportunities for 
oppression, courts of equity are disposed to scrutinize them and to hold 
the mortgage to the letter of the contract. I t  is essential to the ~ a l i d i t y  
of a sale under a power to comply fully with the requirements as to 
giving notice of the sale. E u b n n k s  I * .  B e c f o n ,  158 N. C., 234. This is 
the rule, but in its enforcement 'The presumption of law is in favor of 
the regularity in the execution of the power of sale; and if there were 
any failure to advertise properly, the burden was on defendant (here on 
plaintiffs) to show it.' ('owfield I * .  Owens ,  129 A-. C., 288; T r u s l r r  c .  
(?ant,  173 N .  C., 425. How have the plaintiffs sustained this burden ? 
The deed to the purchaser was introduced, and it recites that the sale was 
duly advertised, which recital is primcz facie evidcnce of its correctness 
( L u n s f o r d  r .  S p e a k s ,  112 K. C., 608)." F r e e w o n  ,-. Rnmse!l.  189 N .  C., 
790 (796). 

I n  M f g .  ('0. P. .Jrfferson, 216 N. C., 230 (232), \>:e find: "The recitals 
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in the recorded deed from the trustee to the Roanoke Bank & Trust 
Company established prima facie right in the purchaser a t  the foreclos- 
ure sale, and the plaintiff as grantee of the purchaser occupied the status 
of an  innocent purchaser for value without notice." 

The defendants make the further contentions: "2. Did the Court com- 
mit error in excluding testimony of defendant and in excluding defend- 
ants' evidence of records of title to the lands involved, including judg- 
ment alleged to be void? 3. Did the Court commit error in directing a 
verdict for the plaintiff upon the issue of t i t le? 4. Did the Court err in 
denying defendants' motion for judgment or directed verdict in their 
favor?" F o r  the reasons giren, none of these contentions made by de- 
fendants can be sustained. 

On the entire pleadings, record and evidence, we think the judgment of 
the court below is correct. Allegations without probata  is of no avail to 
defendants. I f  technically the further defense was not demurrable- 
mainly conclusions of law-yet on the entire record there was no preju- 
dicial or reversible error. 

No error. 

ALEC WEISSTEIS A X D  B E S  WEISSTEIS,  TRADIXG AS WEINSTEIX HIDE 
AXD JIETSL COJIPASP, v. THF, CITY OF RALEIGH. 

(Filed 2 1  May, 1941.) 

Municipal Corporatio~~s §4% 

The findings of fact made by the trial court under the agreement of the 
parties are held to support the court's conclusion of law that plaintiff, 
although his place of business was located one-half mile outside the limits 
uf defendant municipality, was engaged in the business of buying and 
selling junk within the municipality, and the judgment holding plaintiff 
liable for license tax levied by the municipality under authority of the 
Revenue Act of 1939, ch. 158, is affirmed. 

STACY. C .  J., concurring in result. 
BARYHILL and WINBORSE, JJ. ,  join in concurring opinion. 
SEAWELL, J., dissenting. 
SCHEKCP, J., concnrs in dissent. 

APPEAL by plaintiffs from Pless, J., at  February Term, 1941, of WAKE. 
Affirmed. 

The judgment indicates the controversy, and is as follows: 
"This cause was heard before J. Will Pless, J r . ,  Judge Presiding, 

without the intervention of a jury, upon the agreement of the parties 
that  he could hear the evidence and find the facts and render judgment 
thereon. After hearing the evidence and the argument of counsel repre- 
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senting the plaintiff and the defendant the Court finds the following 
facts : 

"1. The plaintiff is a resident of the City of Raleigh, and maintains 
and operates a junk business approximately one-half mile outside the 
limits of the City of Raleigh, which is a City of more than 30,000 
population. 

"3. The Legislature of 1939, passed the Reven,le Act, being Chapter 
158, Section 168, of the Public Laws of 1939, applying to junk dealers' 
licenses. as follows : 

I' 6 Sec. 168. Every person, firm or corporation engaged in the business 
of buying and/or selling or dealing in what is commonly known as junk, 
including scrap metals, glass, waste paper, waste burlap, waste cloth and 
cordage of every nature, kind and description, shall apply for and obtain 
from the Commissioner of Revenue a State license for the privilege of 
engaging in such business in this State and shall pay for such license 
an  annual tax for each location where such business is carried on, accord- 
ing to the following schedule: 

<<  c I n  unincorporated communities and in cities or towns of 

less than 2,500 population . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .$ 25.00 
I n  cities or towns of 2,500 and less than 5,000 popula- 

tion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  30.00 
I n  cities and towns of 5,000 and less than 10,000 . . . . . . . . . .  50.00 
I n  cities or towns of 10,000 and less than 20,000 . . . . . . . . .  i5.00 
I n  cities or towns of 20,000 and less than 30,000 . . . . . . . . . . .  100.00 
I n  cities or towns of 30,000 population, or more . . . . . . . . . .  125.00 

" (Provided that  if any person, firm or corporation shall engage in the 
business enumerated in this section within a radius of two miles of the 
c30rporate limits of any city or town in this State, he or it shall pay a tax 
based on the population of such city or town according to the schedule 
above set out. Counties, cities and towns may levy a license tax not in 
rlxcess of one-half of that  levied by the Sta te ;  Provided, however, that 
any person, firm or corporation dealing solely in wr~ste paper shall not be 
liable for said tax.' 

"4. Thereafter the City of Raleigh adopted an ordinance in word.. and 
figures, as follows : 

" 'Every person engaged in the buying and/or selling of material com- 
monly known as junk, within the city or within a two-mile radius thereof, 
shall be deemed a "junk dealer" within the meaning of Section 168 of 
the State Revenue Act, and shall pay an annual licmse of $62.50. 

" ' I t  shall be the duty of all junk dealers to register all articles pur- 
ehased by them showing date of purchase, description of every article 
purchased, and the name of the party or parties from whom purchased; 
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and every article purchased by any junk dealer shall remain i n  their 
respective places of business for a t  least three days before being broken 
up or shipped; and it shall be the duty of such junk dealer to admit the 
chief of police or any other officer of the police department into their 
place of business a t  any time admittame may be demanded to inspect 
their books and stock of goods and any person violating any of the pro- 
visions of this section shall be guilty of a misdemeanor, and upon con- 
viction shall be fined not more than $50.00 or imprisoned for not more 
than 30 days, in the discretion of the court. Raleigh City Code, Chapter 
23, Section 10.' 

"6. The Charter of the City of Raleigh provides as follows: 
" 'A11 ordinances, rules and regulations of the City of Raleigh now in 

force or that may hereafter be enacted by the Board of Commissioners 
in the exercise of the police powcrs given to i t  for sanitary purposes, or 
for the protection of the property of the city, unless other~vise provided 
by the Board of Commissioners, shall, in addition to applying to the ter- 
ritory within the city limits apply with equal force to the territory out- 
side of said city limits within one mile in all directions of same and to 
Pullen Pa rk  and to the right of way of all sewer, water, and electric 
light lines in the city, without the corporate limits, and to the rights of 
way without the city limits of any street railway company, or extension 
thereof, operating under a franchise by the city and upon all property 
and rights of way of the city outside the said corporate limits and the 
above mentioned territorial limits, wheresoerer the same may be located. 
Article 5, Section 10, Raleigh City Code.' 

"7. The plaintiff paid the tax under protest to the City Tax Collector 
and brings this suit to recover the amount of taxes and penalty pa id ;  all 
of the abow facts ha~r ing  been stipulated and agreed to by the parties. 

"In addition to the foregoing findings of fact based upon the stipula- 
tions of the parties the Court makes the further additional findings from 
the evidence introduced in the cause: 

"The plaintiff firm regularly and customarily makes purchases of such 
articles of junk as old automobiles, automobile frames, tires, scrap iron 
and scrap copper from a large number of persons and firms having these 
articles for sale within the City of Raleigh, and regularly dealq with 
practically all of the automobile dealers and tire stations in said city, 
buying quantities of old tires, car frames and cars in a unit, and selling 
individual items from old cars to garages and mechanics of the City of 
Raleigh. -1 large portion of the purchases made by the plaintiff firm 
are the result of telephone conlmunications from the place of business of 
the seller to the plaintiff and in some instances the goods bought are 
delivered by the seller upon his trucks while in  other instances and in 
particular where large and bulky junk is bought, the same is delivered 
to the plaintiff's place of business on his own vehicles. Sales of indi- 
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vidual items from old cars and similar sales are ger,erally had by inspec- 
tion and examination of the articles by the purch,iser a t  the plaintiff's 
place of business outside the city limits. 

"It is agreed by all parties and the Court finds as a fact that  the 
amount of goods and junk bought by the plaintiff under the above cir- 
cumstances from firms in the City of Raleigh, amounts to approximately 
$10,000 a year. The Court further finds as a fact that said firms and 
dealers having junk for sale generally and usually communicate with 
the plaintiff by telephone and receive competitive bids for the aforesaid 
article and where the price offered by the plaintiff is the highest the 
property is sold to it. 

"Upon the foregoing findings of fact the Court holds as a matter of 
law that the plaintiff is engaged in the business of buying and selling 
and dealing in what is commonly known as junk:, within the city of 
Raleigh, which is a city of more than 30,000 population and, further, 
that  the plaintiff is subject to the tax imposed under the ordinance of the 
city of Raleigh. 

"Upon the foregoing findings of fact and conclusions of law it is, there- 
fore, considered, ordered and adjudged by the Court that  the plaintiff 
have and recover nothing from this action and the defendant its costs. 

"This, the 28th day of February, 1!141. 
J. WILL PLESS, JR., Judge Presiding." 

To  the foregoing findings of fact and conclusions of law, the plaintiff 
excepted, assigned error and appealed to the Supreme Court. 

Jones  Le. Brassfield nnd A r m i s f e u d  Jones  M n u p i n  for plninf i f f  
d l f o n s o  L loyd  for de fendan t .  

CLARKSOX, J. Plaintiff paid the junk dealers' license tax levied by 
the defendant, city of Raleigh, under protest and brought this action to 
recover same. N. C. Code, 1939 (Michie), sec. 7979. 

This action has been before this Court heretofore. Weins te in  1 % .  

Rale igh ,  218 N. C., 549. I t  was there held : "Whercb in an action against 
a municipality upon an agreed statement of facts to recover a license tax 
paid under protest, the facts agreed are ambiguous and conflicting so 
that  it is not clear whether the right to levy the tax was asserted upon 
the ground that  plaintiff was carrying on the business specified within the 
city, or whether the city contended i t  had the right to collect the tax 
on the business located and carried on outside the city limits but within 
two miles thereof, the case will be remanded so that the statement of 
facts may be amended to remove the ambiguity or so that, if the parties 
fail to reach an agreement, the controverted facts may be submitted to a 
jury." 
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The only question presented on this appeal is whether the plaintiff, 
junk dealers, were "buying and/or selling material commonly known as 
junk, within the City of Raleigh," under the provisions of the city ordi- 
nance and section 168 of the Revenue Act of 1939, chapter 1%. Under 
the facts found by the court below, we think plaintiff was. The record 
shows that  the parties to the coatroversy agreed that  the court below 
could "hear the evidence and find the facts and render judgment thereon." 
The court below found: "The plaintiff firm rpgularly a n d  customarily 
makes purchases of such articles of junk as old automobiles, automobile 
frames, tires, scrap iron and scrap copper from a large nunlber of per- 
Eons and firms h a ~ i n g  these articles for sale within the City of Raleigh, 
and regulcrrly deals with practically all of automobile dealers and tire 
stations in said city, buying quunti f ies  of old tires, car frames and cars 
in a unit, and selling individual items from old cars to garages and 
mechanics of the City of Raleigh," etc. 

Upon the findings of fact the court below held as a matter of law:  
"That the plaintiff is engaged in the business of buying and selling and 
dealing in what is commonly known as junk, within the City of Raleigh, 
which is a city of more than 30,000 population, and, further, that the 
plaintiff is subject to the tax imposed under the ordinance of the City 
of Raleigh." 

We think the following cases support defendant's contentions : Hilton 
T .  Harris ,  207 N .  C., 465; S.  v. Rridgers, 211 IT. C., 235, as well as the 
opinion of the Court in this case on the former hearing. See S. T .  John- 
ston, 139 N. C., 640. 

The case of K e n n y  Co. v. Brcuard, 217 N .  C., 270, is distinguishable 
from the present case. I t  was said in Hil ton  z.. Harris ,  suprcr, at  p. 473 : 
"If the plailitiffs were not required to pay this tax for the trade or busi- 
ness it carries on in Concord, a situation would arise that those living 
in Concord and carrying on this kind of trade or business, who paid the 
tax-it would injure their business, as they would hare  to pay a tax of 
$100.00 and the plaintiff would not ;  consequently, the plaintiffs would 
undersell the Concord bakers. Such faroritism would tend to monopolize. 
and, in time, destroy competition, which is sometimes called 'the life of 
trade.' " 

For  the reasons given, the judgment of the court below is 
Affirmed. 

STACY, C. J., c o n c ~ r r i n g  in result: The trial court concluded, from 
the facts found in accordance with the stipulation of the parties, that 
"the plaintiff is engaged in the business of buying and selling and dealing 
in  what is commonly known as junk within the City of Raleigh." The 
conclusion is supported by the finding that  the plaintiff regularly deals 
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with practically all the automobile dealers and tire stations within the 
city, "buying quantities of old tires, car frames and cars in a unit, and 
selling individual items from old cars to garages and mechanics of the 
city of Raleigh." 

Even if i t  be conceded that  a contrary conclusior. is arguable from the 
finding, "sales of individual items from old cars and similar sales are 
generally had by inspection and examination of the articles by the pur- 
chasers a t  the plaintiff's place of business outside the city limits," it does 
not follow tha t  an erroneous interpretation has heen placed npon the 
record. The presumption is otherwise. Jackson c .  Bell, 201 N. C., 336, 
159 S. E., 926. 

This is the only question presented by the appeal. The judgment 
results from a permissible understanding of the evidence and the deter- 
minations made thereon. I t  is not contended that h y i n g  within the city 
limits or making purchases therein, without more, would require a deal- 
er's license. 

BARSHILL and WISBORSE, JJ., join in this opinion. 

SEAWELL, J., dissenting: I dissent on the ground that  the taxing 
statute refers throughout to a located business and not to the type of 
transactions described in the opinion. Any other construction, applied 
to the State tax, would lead to an  absurd situation-would result in 
double, triple, and multiple taxation, although he had but one place of 
business. I t  would leave the schedule set out in the Act without mean- 
ing. The power of the city to tax is expressly referred to the State levy, 
and is limited to the same condition-the presence of a located business. 
The statute uses terms of physical measurement. The city authorities 
recognized this as the proper construction in their ordinance imposing 
the tax. TTnder the reasonable interpretation of the statute-without 
straining a t  the bolts-the city is not authorized to ),ax a business located 
beyond its boundarie3. 

The effect of the decisions is to build up another of those trade barriers 
which experts in the commercial field point out as one of the major 
curses of this country. I t s  principle and effect is that  of a local protec- 
tion tariff, with multiplied opportunities of retaliation. I have no idea 
that  the Legislature intended to enact a law of su2h extensive applica. 
tion, or to adopt a policy so retrogressive. 

SCHENCK, J.,  onc curs in this opinion. 
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JAMES I. ALBERTT, ADMINISTRATOR OF THE ESTATE OF CHESTER AL- 
HERTT, DECEASED, PI,AISTIFF, V. CITY OF GREENSBORO, DEFE~YDANT. 

(Filed 21 May, 1941.) 

Municipal Corporations 8 14- 
Sonsuit held proper in this action to recover for death of intestate, who 

wns killed when he foiled to discover and take a curve in the street, but 
drove straight on into n ditch and trees growing near an old abandoned 
road. 

APPEAL by plaintiff from Pless,  Jr . ,  J., at 3 February Term, 1941, of 
GUILFORD. Affirmed. 

H a r r y  R. S t a n l e y  for plaint i f f ,  appel lant .  
A n d r e w  Joyner ,  Jr . ,  and  H .  C .  W i l s o n  for defendrc)lf, appellee. 

PER CURIAM. Plaintiff's action is for damages against the city of 
Greensboro for alleged negligence in failing to keep a portion of Ran- 
dolph Avenue safe for travel. At  the place the injury occurred there is 
a decided curve in the street, and straight ahead, in the direct line of 
travel, there is a disused road, formerly a part  of the main way. This 
old road is not barricaded from the street, and the allegation is that  the 
street was not sufficiently lighted a t  that  point to enable the deceased to  
discover the surroundings. There was a slight declivity, a ditch, and trees 
growing near the old road which i t  is alleged were a source of danger, 
and the whole situation is alleged to be of such a character as to lure 
deceased into a trap. 

Driving down this street with some companions late a t  night, deceased 
failed to take the curve, drove off the highway, and was killed. 

We agree with the court below that  there is no evidence to s,ustain a 
verdict for the plaintiff and the judgment as of nonsuit was proper. 

Affirmed. 

BLADES COUNTY v. ANNE J. SQUIRES ASD HUSBASD, L. E. SQUIRES, 
REX SQUIRES A N D  WIFE, L. A. SQUIRES, W. S. MURCHISON A N D  

WIFE, MRS. W. S. MURCHISON. C. E. PHIXNEY, TRUSTEE, A N D  AU 
OTHER PERSONS CIAIMIXG ANY INTEREST I N  T H E  LANDS HEREINAFTER 
~ E S C R I B E ~ .  

(Filed 21 May, 1941.) 
1 .  Taxation § 40e- 

The last and highest bidder a t  the foreclosure sale of a tax sale certifl- 
cate is bnt a preferred bidder with no rights in the property in law or 
equity 1111til after his hid has been accepted and confirmed by the court, 
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:rt lrilst luitil after the tinich for ngsct I~itls lins expircbtl. ilnd :I s ~ ~ l ~ s e q ~ l e ~ i t  
ortlclr of rewle within the time permitted for npr+et bitls is :I rejection of 
his hid. tint1 he is not entitletl to contest the rali~lity of jntlgmchllt of cull- 
tirmiitioi~ of the hit1 c~lt(wtl at the second sale. 

*~PPE:AL by one C. E .  Stevens, from l l t r n ~ i l t o t ~ ,  , V p ~ ( ~ i a l  d u r l g ~ ,  at  
November Term, 1940, of BLADEN. .lffilmled. 

Civil action under C. S., 7990 to foreclose tax lien. 
,Judgment was entered a t  August Term, 1040, decreeirig forecloburca, 

appointing a commissioner and directing sale. , l i  the sale conducted by 
the commissioner, C. E .  Stevens became the last and highest bidder in 
the sun1 of $1,675.00. Within the time nllo\~ctl hy statute the clerk 
received an u p e t  bid, acwyting a clieck in thrl sum of $250.00 endorsed 
by solvent persons in lieu of cash. IIe tliereupcln ordered a resale a t  
which E. B. C'lark became the last antl highest bidtler a t  $2,100.00. 

IJpon report of the resale the last bidder a t  the first sale filed a written 
petition antl protest praying that  the resale be acljudged a nullity and 
for an ortlrr confirming the first sale to him. The petition and protest 
was denied antl judgment of confirmation was entered. The petitioner 
Stevens excepted and appealed. 

PER CURIAJI. Stevens occupied the position of a preferred bidder 
with no rights in the property in law or equity until his bid had been 
accepted and confirmed by the court, at least until after the time for 
upset bids had expired. A subsequent order of lesale within the timv 
permitted for upset bids is a rejection of the original bid and the bidder 
is not entitled to contest the validity of the judgment of confirmation. 
Vance  11 .  T7ance, 203 N. C., 667, 166 S. E., 901; Richmond Colrnfy  v. 
h'immons, 209 N. C., 250, 183 S. B., 282. The court had authority to 
reject the bid and to order a resale in the absence of exceptions or an 
increase bid. Sec. 1719 ( r ) ,  ch. 310, Public Laws 1939. Even if i t  be 
conceded (and it is not)  that  the appellant has :I sufficient interest to 
clntitle him to be hcard, the facts found by the court below are supported 
by evidence and sustain the judgment entered. 

Affirmed. 
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R. P. IIALES, GEORGIA HALES AKD TAMAI-I SHAW v. XATIOSAI. 
LASD EXCHANGE, A CORPORATION. 

(Filed 21 Mag, 1941.) 

Judgmmt~s 24--Intelalocutory consent judgment is subject to modifica- 
tion by court order which does not encroach upon rights of parties. 

111 ail action oil notes secured by mortgage and to foreclose same, con- 
sent judginei~t was entered for the sale of the land by two commissioiiers 
with provision that the cause be remailded to the clerk for further orders. 
Sale was enjoined, and npon dissolution of the injunction, the court en- 
tered an order that the lands be sold, and appointed one of the two com- 
inissioiiers named in the coilsent judgment to make the sale after adrer- 
tisenlent. Held: far us the sale was coi~ceriied, the conse~lt judgmel~t 
was interlocutory, and the court had the power to modify it by order of 
sale which did not iiifriiige upoil the rights of the parties. 

APPEAL by defendant from I l a m i l t o n ,  Spccinl J u d g e ,  a t  Sovember 
Special Term, 1940, of BLADEN. 

Civil action for recovery on notes secured by mortgage deed and for 
foreclosure of mortgage under power of sale therein contained. 

At  May Term, 1939, a consent judgment was entered in favor of plain- 
tiffs against defendant for the amount of indebtedness alleged in the 
complaint, to the payment of which certain lands described in the judg- 
ment were condemned to be sold on Monday, 11 December, 1939, a t  
public auction for cash under the direction of the court, and i11 which two 
commissioners were appointed to so sell the land, and in which the cause 
was remanded to clerk of Superior Court for further orders. Pending 
advertisement the sale was enjoined, and later the iiljunctioli was dis- 
solved. Thereupon, at Xovember Special Term, 1940, the presiding 
judge entered a judgment, ordering that  the lands be sold on Monday, 
30 December, 1940, at public auction for cash, and appointing one of the 
two commissioners named in the consent judgment to make the sale after 
advertising notice thereof as therein set forth. 

I n  other respects this judgment is in conformity with the consent 
judgment. The cause is retained for further orders. 

Defendant appealed therefrom to Supreme Court and assigns error. 

R. J .  H e s t e r ,  Jr. ,  oncl H.  H. C l a r k  f o r  p l n i n i i f s ,  ccppellees. 
h 7 i r k p a f r i c k  & K i r k p a t r i c k  f o r  defendat1 f ,  nppe l lan t .  

PER CVRIAM. The consent judgment, in so far  as it pertained to the 
sale of the land, was an  interlocutory order in the cause, and has validity 
because of the approval of the judge, and was subject to modification by 
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the judge like a n y  other such order, ~ r o v i d e d  it did not infr inge upon 

the  rights of the  parties. See E1owle~- c. Winders ,  185 11'. C., 105, 116 

S. E., 177. Compare Cobtirn V .  C'omrs., 1 9 1  N .  C., 68, 131 S. E., 372. 
S o  encroachment upon r ights  of parties appears. Hence, the judg- 

ment  will be 
Affirmed. 

(Filed 31 > h y ,  1!)41.) 

1. Death 8 3- 

In m action for n-rongfnl death the hurclen ia on plaintiff to prove 
negligence on the part of the defendant, and that  such negligence, acting 
in continuous and unhroken sequence, nnd withoiit which injury would 
not have ocvurred, resulttad in the injnry prodl~cing death, and that under 
the ~ i r c l ~ n i s t ~ n c c s  a man of ordinary p r ~ ~ d c n c e  could havc foreseen thnt 
such result was probable. 

2. Carriew 21a- 
Wllile :i carrier is held to the highest degree of cnre for the safety of 

its pniwngrrs consistent with the practical operalion and conduct of its 
buqines<, a carrier is not an insiirer of their safety, hut its liability is 
based on neg1igenc.e. 

8. Carriers 8 1- 
Ordinarily, the relationship of carrier and passenger trrminntes when 

the carrier discharges the passenger in a place of snfety : ~ t  the dostin:ltion 
contracted for, or designated by the passenger. 

4. Same-Interurban bus terminates relationship of carrier and pnsscsnger 
when it discharges passenger in place of snfety on highway near place 
designated. 

The evidencc tcilded to show that an interurban 1x1s cz~rrier had regular 
scheduled  tops a t  citic\ between its termini, thnt a mother and son pur- 
chased tickets for tran-portation from one of such cities to another, and, 
a t  the mother's reqnest to stop a t  a p a r t i ~ u l a r  house before reaching the 
destination called for in their tickets, the driver stnpped on the right side 
of the highway in front of the h o ~ w  :ind permitted them to alight on the 
shoulders of the road. Hr,ltl: Thc relationship of carrier and passcnger 
terminntecl when the passengers alighted in a place of safety on the 
shoulders of the road notwithstanding that the house designated was on 
the opposite side of the highway therefrom, the carrier hcing under no 
duty to transport them to the house designated. 

5.  Carriers 8 22c- 
Ordinarily, there is no duty resting lipon a carrier to rtssist passeugers 

in boarding or alighting from its train, or car, or bus. 
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6. Same--Where mother and son are tvaveling together as passengers on 
bus, primary duty of caring for son is on the mother. 

Where a mother and her eight-year-old son are traveling :IS passengers 
on a bus, the primary duty of caring for the child is on his mother, and 
when the bus stops on tlie right of the highway a t  n place designated by 
the nlother, and the child flrst alights on the shoulders of the road, fol- 
lowed by his mother, the cnrrier, thro~igh its employees, has the right to 
assume that the mother will take proper care of him and that the child in 
leaving his seat and alighting from the bus is itctiug with her knowledge 
;md colisent in the absence of any indication to the contrary, and even 
though the carrier's porter helps the child to alight, the carrier is not 
under dnty to anticipate that he would run :tway from her and attempt to 
crow the highway ahead of her in the dark, or to warn them of cars 
approaching from the opposite direction. the mother having said nothing 
to put its employees on notice thnt tlie child required restraint and the 
mother having full knowledge thflt they were stopping on a much traveled 
highway and being cognizant of thr  dnngers incident thereto. 

7. Same--Evidence held insufflcient as matter of law to show negligence 
on part of carrier causing death to passenger struck on highway by 
car after alighting from bus on shoulders of road. 

The evidence tended to show thnt n mother and her eight-year-old son 
were passengers on defendant's bus, that ill compliance with the mother's 
request to stop a t  a designated house on the highway before reaching the 
tlestinntion called for in their tickets, the driver stopped the bus on the 
right side of the highway in front of the house. which was on the oppo- 
site side of the highway, that the child flrst alighted followed by his 
mother, that when she alighted she called him but did not see him, and 
that after the porter had reentered the bus but while the bus was still 
motionles\, the child ran around the rear of the bus and ncross the high- 
way and was hit by a car traveling in the opposite direction. Plaintiff's 
evidence tended to show thnt the porter assisted the child to alight, and 
that the h s  driver raw the lights of cars approaching from the opposite 
tlirc.c*tion and failed to give warning thereof. Held: The evidence is 
insnficient, as  it matter of law, to establish negligence on the part of the 
carrier causing the fatal injury, and its motion for judgment as  of nonsuit 
should hnve been nllo~ved. 

8. Sam- 
The fact that a bus stops on the right side of the highway a t  night 

without warning and stands without dimming its lights while passengers 
i~light therefrom onto the shoulders of the highway, can have no causal 
cwmection with the death of one of such passengers, a boy eight gears of 
age. r e ~ ~ l t i n g  from injuries inflicted by a car traveling in the opposite 
tlirection which struck him a s  he attempted to run across the highway in 
its path from the rear of the bns. 

DEVIN. J . .  dissenting. 
CLARKSON iind SEAWLLL, JJ., concur in dissent. 

AFPEAL by defendant  Norfolk Southern B u s  Corporat ion f rom Harris, 
J., a t  September Term,  1940, of CHOWAN. 

Civil action f o r  recovery of damages resulting allegedly f rom wrongful 
dea th  of W. E. White ,  Jr. C. S., 160-161. 
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The record tends to show this factual situation 
Plaintiff's intestate, W. E. White, Jr., a bright and intelligent boy, 

nine days less than eight years of age, was fatally injured about 7 :30 
o'clock on the night of 8 April, 1939, when stricken by an automobile 
owned and operated by defendant Hernby Chappell, traveling south along 
the paved portion of the western half of the highway between Hertford 
and Winfall in this State. The boy had just alighted from a motor bus 
of defendant Norfolk Southern Bus Corporation, a common carrier of 
passengers, operated over its duly franchised route between Raleigh, 
North Carolina, and Korfolk, Virginia, an ('i~lterurban" bus having 
scheduled intermediate stops at Edenton, Hertford, and other cities and 
towns, traveling north on said highway, and on which he, accompanied 
by and in the care of his mother, Mrs. W. E .  White, was a passenger. 
She, desiring to take her son on a visit to his paternal grandmother, who 
resided in the country between the towns of Hertford and Winfall, pur- 
chased tickets at the station of Bus Corporation at Edenton, S o r t h  Caro- 
lina, for bus transportation for herself and son, from Edenton to Winfall. 
They entered the 7 o'clock bus, of 33-passenger mpacity, and sat on the 
right-hand side somewhere between the middle and the front, as she 
states, that is, three or four seats from the front, as shown by evidence 
for defendant-she sitting by the window and he beside her next to the 
aisle. As they entered the porter took her large suitcase, but she retained 
a shoe box which she placed on the floor at  her feet. At Hertford, the 
first stop after leaving Edenton, she told the dri7:er of the bus that she 
wanted to stop at  the second house on the other side, north side, of Major 
Loomis' office, "this side of Winfall." Testifying relative thereto, she 
said : "I did not tell him which side of the highway to stop on, all I told 
him was to stop at the second house beyond Major Loomis' office.?' The 
bus stopped at the point designated by her, which was in front of the 
home of intestate's grandmother located on the wejt side of highway. I t  
came to rest with all four wheels on its right-hand side, that is, east side 
of center line of the paved portion of the highway, according to evidence 
for plaintiff, and with its right wheels two feet from east edge thereof, on 
the right shoulder, as evidence for defendant tend$ to show. Mrs. White 
and the boy left the bus by usual way through the door on the right at 
front of bus opposite the driver's seat, and alighted upon the right or 
east shoulder of the highway. After alighting the intestate went to the 
rear of the bus, which was thirty-five feet long, and, while there started 
to run across the highway from the east to west side and was stricken by 
automobile of defendant Chappell, as above stated. 

When the bus stopped, Mrs. White, according to her testimony, leaned 
over to get the shoe box from the floor at her feet When she raised up 
the boy had left his seat beside her. She saw him going behind the 
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porter who had her suitcase. The door was open. The porter was going 
down the steps, and the boy was ready to go down. She did not call the 
boy "nor ask him to wait, or anything of the kind." She proceeded to 
the front and as she went down the steps the porter was at the door ready 
to get on. 3 s  soon as she alighted he "hopped back in  and pulled the 
door to." The bus started to shift gears. She testified: "When I got 
out of the bus the first thing I did was to look for my  boy. I did not 
see him. Then I called but he did not answer. The next thing I heard 
was just a slam" that  seemed to come from the rear of the bus, which was 
not then in motion,-that she stood there fire minutes or more before 
the bus moved. 

I n  describing the situation and their actions after the bus stopped, 
Mrs. White testified: "All I had to do was to lean over and take hold of 
the package. I waited until the bus stopped, and then leaned over to 
get my  package. I didn't see the boy when he got up. I know he was 
there when the bus stopped. Then I leaned over to get my  package in 
preparation to get off the bus. Then I looked and saw my  little son 
standing in the front of the bus ready to get off . . . behind the 
porter . . . Nobody else was a t  that  point . . . There were no 
passengers in front of me . . . There was nobody in the aisle 
. . . I t  didn't take me long to get that  package off the floor . . . 
Immediately after I got my package I got up  to get off . . . When 
I looked up my  son had left. I saw where he was. I did not ask him 
to wait or anything of the kind. I had not gotten to the door before my 
son left the bus, because he had stepped out before I could get off . . . 
When I got there I immediately got off . . . as soon as I could. I 
knew my son had gotten off, and I thought I had better get off the bus 
to take care of him. When I got off . . . however, I did not see 
him. . . . The porter . . . got ofT before my son did . . . I 
did not see any automobile coming from the opposite direction . . . 
I didn't notice . . . Sure, there mas one coming . . . 7, 

She further testified: "I did not see any cars coming down the high- 
way from the direction of Winfall while I was on the bus, or a t  any time 
before I heard this crash. Se i the r  the driver of the bus nor the porter 
notified or warned me that  any cars were coming down the highway. 
Nor  did they notify or warn my little boy, in my  presence . . . I 
don't know how long I stood there outside the door before the bus moved 
off . . . about five minutes or more. I t  was shifting gears when I 
got off." Again, she testified : "He (speaking of her son) had visited 
this point on the highway before, but not a t  night. I had been there 
a t  that  point on the highway. I knew that  automobiles traveled up and 
down there, certainly. I t  is a very busy highway." 
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At the time and at the point of the accident t t  e paved portion of the 
highway was sixteen feet wide, with dirt shoulclers approximately ten 
feet in width,-in good condition to the bank of the ditch which sloped 
at an angle of forty-five degrees for a further distance of six feet. The 
point was about midway of a straight section of the highway three- 
fourths of a mile in length, north of the causeway just out of Hertford. 
When the bus leaving Hertford entered this section the driver saw in the 
distance the lights of two automobiles, that of defendant and that occu- 
pied by one John Moore and others, traveling south, and the occupants 
of those cars saw the lights of the bus. The dri7:er of the bus gave no 
signal before stopping. 

Plaintiff's evidence further tends to show these facts: Along this 
straight section Chappell passed the Moore car which was traveling at 
rate of speed of forty to forty-five miles per hour, and after passing 
"increased its distance ahead . . . just a liltle." These two cars 
were approaching the point and meeting the bus when it stopped. At 
the time the front of "Chappell's car was just passing the front end of 
the bus," "the little boy ran out from behind the bus," and was stricken 
by the right front of the car just before clearing the pavement, the west 
side, and "was picked up" a hundred feet from where he was stricken. 
Chappell's car stopped at a point fifty feet further up the highway. At 
the moment of the impact the bus had not moved forward. 

Evidence for plaintiff further tended to show that the bus was six feet 
seven inches wide and had bright lights, which were not dimmed when it 
stopped; that the front of the bus was so lighted ss to show its destina- 
tion "Norfolk"; and that the occupants of the Moore car, following 
defendant Chappell, could and did see that it was a bus and that it had 
stopped and was on the highway. 

Testimony of defendant Chappell tended to show that he was driving a 
Mercury sedan automobile in which five others were riding; that the 
lights and brakes of the automobile were in good condition; that he first 
saw the lights of the bus approximately one-half mile from the place 
where the bus stopped; that they were '(kind of blinding," but, he testi- 
fied: '(As I got up nearer I saw i t  was the bus," "may be 100 yards 
away"; that he had been driving at  speed of fift2r miles per hour, but 
when he saw i t  was a bus he slackened up as he always does at night to 
around forty miles an hour; that to the best of his judgment when he 
was approaching the bus he was going around fort,y miles an hour. He 
testified: "As I got off against it the bus started up, and as it did I saw 
this boy flash out from behind it, and from the time I saw him to the 
time I applied my brakes I had already hit him . . . At the time 1 
saw the boy running out I could still see the bus to the left. The bus 
started off and the boy ran out, directly behind the bus. When I saw 
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him he was right in front of me, right on me, I would say. . . . I 
could not have avoided striking the boy by turning to the left, not a t  that 
t ime; I would have to have turned into the bus, and the boy was running 
to the right all the time, and he would be probably caught under the 
car if I had tried to turn to the right. . . . I was about 8 feet from 
the child when I first saw him, I think. . . . I n  my best judgment 
I was going 40 miles an  hour." . . . And, again:  "He came out not 
over 15 feet ahead of my  car. My  judgment is that it  was between 8 
and 15 feet . . . When that boy ran  out I had 15 feet before reach- 
ing him to turn  to the left if the bus had not been there." Then on 
further cross-examination Chappell stated that  the bright lights would 
blind a little, that  they caused him to slow down and to look out more, 
that  they did not interfere with his seeing the boy after he, Chappell, 
passed the bus; that the boy did not come out from behind the bus until 
he, Chappell, had passed the front of the bus, and, finally, i n  answer to 
question, "The glaring lights, however bright they were, did not interfere 
with your seeing that  little boy?" he said, "No, sir." 

There was evidence for defendant Bus Corporation tending to show 
that  Mrs. White did so t  tell the dr i rer  or the porter where she was going; 
that  they didn't know where she was going; that when the bus stopped 
the porter set off Mrs. White's suitcase; that  she came out next;  that  the 
porter helped her, and she stood by the bag, and that he "reached back 
on the bus and took the little boy and set him down, and got back into 
the bus"; that  neither the driver nor porter said "anything to Mrs. White 
when she got off, nor to the little boy"; and that the bus pulled out and 
they knew nothing of the accident until next day. 

While alleging concurrent negligence of the defendants, plaintiff al- 
leges these acts of negligence against the Bus Corporation: (1)  That  it 
failed to denote its intention to stop the bus upon the highway; ( 2 )  that  
while approaching and after stopping, it failed to dim the headlights of 
the bus; ( 3 )  that  it  parked or left the bus standing upon the paved por- 
tion of the highway,-with a clear and unobstructed width of only about 
eight feet of same opposite the bus free for passage for other vehicles; 
(4) that  i t  failed to warn plaintiff's intestate, or his mother, of the 
danger of attempting to cross the highway, or of the approach of other 
motor vehicles from the north;  (5) that  it failed to assist intestate in his 
attempt to cross the highway and in permitting him to do so, when his 
mother was still in the bus, or descending therefrom, and so unable either 
to warn or restrain h im;  and (6) that  i t  failed to provide plaintiff's 
intestate with a reasonably safe place in which to alight from said bus 
in that, knowing that  the home of his grandmother was west of the high- 
way, it stopped the bus on the eastern side of the paved portion and 
discharged the intestate on the east shoulder, well knowing a t  the time 



655 IS T H E  SUPR-EME COUIIT. [a19 

that  he would be compelled to  cross the highway t2 reach his destination, 
and would probably attempt to do so, under the existing conditions, unless 
warned or restrained, whereas by waiting until the approaching automo- 
biles had passed before discharging intestate from the bus, or by stopping 
on the western shoulder of the highway, it could in the exercise of due 
care have discharged him in such manner as to permit him to reach his 
destination without danger, and particularly without exposing him to the 
peril arising from the then existing traffic upon the highway. 

Defendant, Bus Corporation, in its answer denied the material allega- 
tions of the complaint, and pleaded contributory nt3gligence of the mother 
of intestate in bar of plaintiff's right to recover. 

,Is the jury failed to find that  the injury and death of plaintiff's intes- 
tate was caused by negligence of defendant C h a p e l l ,  and plaintiff does 
not appeal, the allegations against him and his answer thereto will not 
be stated. 

The jury answered the issue as to negligence of defindant Bus Corpo- 
ration in the affirmative, and as to contributory negligence of the mother 
in the negative, and assessed damages. 

From judgment on verdict defendant Bus Corporation appeals to 
Supreme Court, and assigns error. 

i V c X u l l n n  .(e. X c M u l l a n  for plaint i f f ,  oppellee.  
R. C .  Dozier ,  Fred C .  N a r f i n ,  J .  C .  R. E h r i n g h 4 ~ u s ,  and  Chas.  Aycoc.X- 

Poe  for defendonts ,  appellants.  

WINBORSE, J. While appellant presents other exceptive assignments 
which are worthy of serious reflections, those pertaining to the refusal 
of the trial court to grant  its motions, aptly made, for  judgment as in 
rase of nonsuit, and to give peremptory instruction for negative answer 
to issue of negligence are decisive of this appeal, When taken in the 
light most favorable to plaintiff, the evidence as to actionable negligence 
of defendant, Norfolk Southern Bus Corporation, the appellant, is in our 
opinion insufficient to take the case to the jury and to support the verdict 
against it, and we so hold. 

I n  an action for recovery of damages for wrolgful  death, resulting 
from alleged actionable negligence, the plaintiff must show: First, that  
there has been a failure on the par t  of defendant to exercise proper care 
in the performance of some legal duty which the defendant owed plain- 
tiff's intestate under the circumstances in which they were placed; and, 
second, tha t  such negligent breach of duty was the proximate cause of 
the injury which produced the death,--a cause that  produced the result 
in continuous sequence, and without which it would not have occurred, 
and one from which any man of ordinary prudence could have foreseen 
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that such result was probable under all the facts as they existed. W h i i t  
v. Rand,  187 N. C., 805, 123 S. E., 84; Murray 2.. R. R., 218 N .  C., 392, 
11 S. E. (2d), 326; Mills v. Moore, ante 25, 12 S. E. (2d), 661, and 
cases cited. 

Generally where the relation of carrier and passenger exists the carrier 
owes to the passengers the highest degree of care for their safety so far 
as is consistent with the practical operation and conduct of its business. 
But, the liability of the carrier for injuries to a passenger is based on 
negligence. The carrier is not an insurer of the safety of passengers. 
Hollingsworth v. Skelding, 142 N .  C., 246, 55 S. E., 212; Marable t.. 

R. R., 142 N. C., 557, 55 S. E., 355; Briggs c. Traction C'o., 147 N. C., 
389, 61 S. E., 373; Mills a. R. R., 172 X. C., 266, 90 S. E., 221. See, 
also, Annotations 4 9. L. R., 1500; 31 3. L. R., 1202; 45 A. L. R., 297; 
6 9 A . L . R . ,  980; 96A.L.R.:  727. 

Ordinarily, when the relationship of carrier and passenger is created 
it continues until the journey, expressly or impliedly, contracted for has 
been concluded, unless the passenger sooner terminates or relinquishes 
his right as such. 13 C. J. S., 1075, Carriers, 566; Wallace v. R. R., 
174 N. C., 171, 93 S. E., 731. I n  either event, whether the journey so 
contracted for has been concluded, or sooner terminated or his right 
thereto relinquished by the passenger, such relationship ordinarily ends 
when the passenger has alighted from the bus in a place of safety on the 
street or highway. 13 C. J. S., 1074, Carriers, section 565; Waldron 2 % .  

Southwestern Bus  Co., 42 Ohio App., 549, 182 N. E., 596; Roden v. 
Connecticut Co., 113 Conn., 408, 155 A., 721; Lewis v. Pacific Grey- 
hound Bus  Co., 147 Ore., 588, 34 P. (2d), 616, 96 A. L. R., 718; dnno- 
tations 31 A. L. R., 572, and 96 A. L. R., 727, where cases are assembled. 
See, also, Cooke a. Elk  Coach Line (Del.), 180 A., 782. 

I n  the present case when the plaintiff's intestate and his mother, in 
whose care he was traveling, entered the bus of defendant Norfolk South- 
ern Bus Corporation at Edenton with tickets for their transportation 
thereon to Winfall, the relation between the Bus Corporation and them 
became that of carrier and passengers. Hence, the legal duty which 
defendant Bus Corporation, as a common carrier of passengers, owed to 
them arose out of the relationship of carrier and passenger, and ended 
when the passenger alighted in a place of safety. See Annotations 96 
A. L. R., 727. 

I n  this State there are no cases dealing with the subject of the duty 
owed by the owner of a bus, a common carrier of passengers, to alighting 
passengers. But, there are two cases which treat the question of the 
duty of a street car company to alighting passengers: Wood v. Public- 
Service Corp., 174 N. C., 697, 94 s. E., 459; Loggins v. Utilities Co., 
181 N. C., 221, 106 S. E., 822. 
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While in these cases the factual situations are different from that in the 
present case and they are, therefore, distinguishable from the present 
case, the Court there recognized that the weight of authority is that the 
relation of carrier and passenger ceases when the passenger has safely 
alighted. I n  the Loggins  case, supra ,  where plaintiff was struck after 
alighting in the lane of traffic, it is said : "By the clear weight of author- 
ity the relation of passenger and carrier ordinarily ends when the pas- 
senger safely steps from a street rar to the street. He  then becomes a 
pedestrian on the public highway, and the carrier is not responsible for 
his safe passage from the street to the sidewalk; for once safely landed 
in thc street, his rights as a passenger cease," citing 11'00d L?. Public-  
Sercice  Corp.,  supra,  and other cases. But, continuing, the Court said : 
"Obviously there is a difference between a safe landing and a landing in 
safety. The one has reference to the act of the passenger in stepping 
from the car to the street, the other to the condition in which he finds 
himself immediately after accomplishing this act. 

"We think a fair statement of the rule would be to say that a passen- 
ger, on alighting from a street car at the end of his journey, loses his 
status as a passenger when he has stepped from lhe car to a place of 
safety on the street or on the highway. The clucsticm should not be made 
to depend entirely upon the number of steps which the passenger may 
take on leaving the car, but rather the circumstsnces and conditions 
under which he alights. H e  is entitled to be discharged in a proper 
manner and at  a time and place reasonably safe for that purpose." The 
ruling there that the duty of carrier to an alighting passenger extends 
not only to "a safe landing" but to "a landing in safety" is the limit to 
which any of the courts have carried the principle, even where the 
passenger alights on the traveled portion of the street or highway. 

I f  the case in hand be tested by that standard all the evidence clearly 
shows that defendant Bus Corporation fully performed its duty to plain- 
tiff's intestate in both respects. He  was not injured in alighting or at  
the place of landing, but at a point some distance away to which he had 
moved after landing in safety. The courts in other jurisdictions hare 
applied the principle to cases involving the duty of common carriers of 
passengers by means of buses. 

I n  Waldron,  v. B u s  Co., supra,  plaintiff, a passenger having alighted 
from an eastbound bus in safety on the southerly side of the pavement, 
although on the corner of an intersecting street opposite the regular 
stopping place, walked west to the rear of the bus, while the bus began 
to move on, and started north across the highway when she was struck 
by a westbound car. The Ohio Court of Appeals, in opinion by Rich- 
urds, .I., held that the defendant owed to her, while she was a passenger, 
a high degree of care for her safety, but that the relationship of carrier 
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and passenger terminated when she alighted from the bus in a place of 
safety, and that the proximate cause of her subsequent injury was either 
her own negligence in walking in front of an approaching automobile 
or the negligence of the operator of the automobile, and "the defendant 
was in no sense responsible for the injury resulting therefrom,-having 
discharged the passenger in a place of safety, there could be no causal 
connection between that act and the injury which she suffered." 

I n  the Roden case, s u p m ,  the plaintiff, a boy seren years old, rode as 
a passenger in the bus of defendant from New Britain to the end of its 
run on Farmington Avenue. The driver drove the bus toward the left. 
The only door was on the right side of the bus, the side toward the 
macadam. The driver opened the door and the boy descended the steps 
to go to his home on the opposite side of the street. He  was struck by an 
automobile proceeding in the same direction as the bus. The Supreme 
Court of Errors of Connecticut, speaking through Mnl tb ie ,  C'. J., said: 
"The duty of a common carrier of passengers includes an obligation to 
furnish them a safe place in which to alight, as far as that place is pro- 
vided by it or is affected or conditioned by the movement of the vehicle, 
and that duty is only satisfied if it exercises the highest degree of care 
and skill which reasonably may be expected of intelligent and prudent 
persons engaged in such a business, in view of the instrumentalities em- 
ployed and the dangers naturally to be apprehended. . . . An auto- 
mobile bus is able to move or stop in the street at the mill of its driver, 
and the safety of the place he offers its passengers to alight may be 
affected or conditioned by the passing traffic. . . . The care to be 
exercised toward a young child traveling by himself must be proportioned 
to the degree of danger inherent in his youth and inexperience. . . . 
When, however, the duty of the carrier to provide a safe place to alight 
has been fulfilled and the passenger has left the vehicle, it ceases to owe 
to him any duty other than that which it owes to any person coming 
within the range of its activities, not to do him injury by a failure to 
exercise reasonable care." The last two sentences read together are 
significant. And, continuing, the Court said: "In the instant case the 
driver had abundant opportunity to let the plaintiff out at  the side of 
the road, off the highway, in a place of safety. Yet, instead of doing so, 
he chose to invite him to alight upon the macadam of the street at a time 
when the jury might have found that the automobiles were approaching 
in such a way as to endanger him as he stepped upon the pavement and 
when, had the driver looked with any care to the year, he must have 
seen them." 

And, in Lewis v. Pacific Greyhound  Lines, supra,  a case strikingly 
similar to case at bar, the plaintiff, a man, was discharged as a passenger 
on the right side of the bus. He  went out the front door on the gravel 
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shoulder of the pavement. After having alighted in safety, he walked 
thirty-fire feet to the rear and halfway across the pavement, which was 
sixteen feet wide, when he was struck by a passing automobile. The 
opinion of the Supreme Court of Oregon, by Belt, J., is epitomized in 
the third headnote, which reads: "A bus compan,y is as a matter of law 
not guilty of any breach of duty to a passenger in setting him down at 
night, without warning of danger, at a place on the side of the road 
where he was out of danger from vehicular traffic, though such place was 
on the opposite side of the road from a restaurant where it maintained 
an agency for the sale of tickets, and which bore a sign marking it as a 
bus depot, in walking toward which, across the highway, the passenger 
was struck by an automobile, though he supposed, in view of the fact 
that he boarded a bus on the fill in front of the restaurant on the previ- 
ous day, that he was being set down there." And, continuing, the Court 
uses this language : "Assuming, but not conceding, that the defendant bus 
company was negligent in failing to discharge the plaintiff as a passenger 
on the west side of the highway in  front of the restaurant or barbecue 
stand, it is believed that such negligence has no ~qaueal connection with 
the injury sustained. . . . The proximate cause of the injuries of 
which plaintiff complains was either the negligence of the driver of the 
car which struck him, or his own negligence in failing to exercise due 
care to avoid being injured while undertaking to cross the highway." 

I n  applying these principles, a fair appraisal of the case in hand 
requires that these facts be borne in mind: (1) The defendant Bus Cor- 
poration is engaged in the business of a common carrier of passengers 
by means of interurban buses operated over a duly franchised route upon 
the highway from Raleigh, North Carolina, to Noi.folk, Virginia, having 
scheduled intermediate stops at Edenton, Hertford, and other cities and 
towns along the way. (2 )  The mother of intestate, in whose care he 
was traveling, purchased, and they were traveling on tickets for their 
transportation, upon a bus of defendant Bus Corporation from Edenton 
to Winfall in North Carolina. (3 )  At the request of mother of intes- 
tate the bus stopped on the highway before reaching Winfall for intestate 
and his mother to alight at  a point designated by her. (4)  The intestate 
and his mother alighted upon the right shoulder (of the road out of the 
line of and danger from traffic upon the highway in the light of all the 
evidence in the case. 

When so appraised there is lacking any evidencae of contractual rela- 
tionship between defendant Bus Corporation and plaintiff's intestate by 
which duty is imposed upon the former, as carrier, to do more than pro- 
vide for the intestate, its passenger, a safe landing and a landing in 
safety. 
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I n  brief, for plaintiff it is virtually conceded that if plaintiff's intes- 
tate had remained in the place in which he alighted, he would have been 
perfectly safe from the danger of traffic upon the highway. But it ii 
insisted that the destination of his intestate was "across the highway at 
his grandmother's home." While it appears from the evidence that such 
was the ultimate destination of intestate and his mother, yet as regards 
the obligation of defendant Bus Corporation there is no eridence that it 
either expressly or impliedly agreed, or from which it may be inferred 
that it agreed to transport them to the home of the grandmother. On 
the contrary, all the evidence tends to show that the Bus Corporation was 
carrying on the business of common carrier over the highway between 
certain designated points with certain scheduled stops along the way. 
Hence, "to stop at the second house on the other side . . . of Major 
Loomis' office, this side of Winfall" means no more than to stop on the 
highway at that point. I t  mas not a regular stop, but was made patently 
as an accommodation to plaintiff's intestate and his mother, at a point 
selected by her and with which she and he, a bright and intelligent boy, 
were familiar. 

However, the plaintiff insists that the duty owed by defendant Bus 
Corporation to his intestate continued until he was safely across the 
highway, and for support he relies upon these cases in other jurisdic- 
tions : Draper v. Robinson (Texas), 106 S.  W. (2d),  825, modified upon 
other points in 127 S. W. (2d), 191; Taylor v. Pntterson's Adm'r., 272 
Ky., 415, 114 S. W. (2d), 488; Mackenheimer 1). Falknor, 144 Wash., 
27, 255 P., 1031; Gazaway I ? .  A7icholson, (Ga.), 5 S .  E. (2d), 391; 
Stuckwirh I * .  Bngon Corp. (Pa.) ,  175 A., 381; Shannon v. Central 
Gaither rnion School Disf., 133 Cal. App., 124, 23 P. (2d), 769; Phillips 
v. Hnrdgroz:e (Wash.), 296 P., 559. 

An examination reveals that each of these cases relates to the duty 
owed by the operator of a school bus in transporting children from their 
homes to school and from school to their homes-and are clearly distin- 
guishable from the case in hand. For example, the case of Taylor c. 
Patterson's Adm'r., supra, sets forth the distinguishing features. I n  this 
case Taylor was owner and operator of a jitney bus and a public carrier 
of passengers. The transportation of his passenger, Billy Patterson, a 
Negro boy less than seven years of age, from his home to the school in 
the morning and from the school to his home in the afternoon was for an 
agreed fee. I n  the afternoon of day in question Taylor received the boy 
for transportation from school to his home on Greenup Avenue, a busy 
and much used street, and discharged him upon the sidewalk on the 
opposite sidr of street from his home, when neither his mother nor any 
other person was present to receive him, and from which point to reach 
his home hr must of necessity cross the street. The danger in so doing 
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was obvious and apparent and known to Taylor. Cpon these unchal- 
lenged facts the Court, in asking the question, ('D (1 Taylor, the operator 
of the bus, deliver the boy at B safe place?" said: "It must be kept in 
mind that this jitney bus was not such a vehicle for transporting passen- 
gers for hire that is operated upon a permanent track as a passenger 
train or a street car, nor does it run from one ceptain point to another, 
nor does it have any special platform or place to discharge passengers, 
but, on the other hand Taylor in operating his jitney bus could stop at 
any place, where it might be necessary or safe ir fulfilling his duty to 
the passenger as a public carrier." And, continuing, the Court said: 
(6 The operator of a taxi who permits a passenger to alight from a car 
at  a place not ordinarily used in discharging passengers and where many 
vehicles are accustomed to pass is not bound to warn the passengers of 
the danger of passing traffic nor to protect him from such danger after 
he has left the car . . . but under his special ?ontract Taylor's duty 
as a carrier continued and required that he exercise the highest degrw 
of care for the boy's safety until he was safely across Greenup Avenue 
to the side where his mother's home was located where he mas out of 
danger of injury of the passing traffic." 

Plaintiff further relies upon Roden  1.. Conn~c t i c~r t  ('0. ( C o n r ~ ) ,  suprrc. 
Yet we are unable to find in it support for his position. While the 
Court states that the care to be exercised to a young: child traveling alone 
must be apportioned to the degree of danger inherent in his youth and 
inexperience, it says, ('When, however, the duty of the carrier to provide 
a safe place to alight has been fulfilled and the passenger has left the 
vehicle, it ceases to owe to him any duty other than that which it owes 
to any person coming within the range of its actirities, not to do him 
injury by a failure to exercise reasonable care." 

Plaintiff further contends that the porter harint; lifted the plaintiff's 
intestate from the bus to the shoulder of the roiid before his mother 
alighted, it became his duty as representative of defendant Bus Corpora- 
tion to retain the child in the custody he had assumed until the child's 
mother appeared. 

I n  this connection, the rule is universal that ordinarily there is no 
duty resting upon a carrier of passengers to assist ,a passenger in board- 
ing or alighting from its train or car or bus. 55 A. L. R. L$nnotations ; 
Mornr i ty  v. Trac t ion  Po., 154 N. C., 586, 70 8. E., 938; Grahom z.. 
R. R.. 174 N. C., 1, 93 S. E., 428. 

Furthermore, the primary duty of caring for a child of tender gears 
is on the parents or their representative who has the immediate custody 
of the child. Therefore, where such child is traveling on a bus in the 
care of his parent, the owner of the buu, that is, t h ~  carrier, through its 
employees, has the right to presume and to rely on the presumption that 
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the parent will take such care of the child as the natural love of the 
parent would prompt him or her to exercise under the circumstances. 
13 C. J. S., 1291, Carriers, sec. 694; St. Louis, e tc . ,  R. Co. v. Rexroad, 
59 Ark., 180, 26 S. W., 1037. 

However, the carrier is not entitled to act upon such presumption 
where the carrier's employees who are engaged in the operation of its 
bus know, or, in the exercise of reasonable care and diligence should 
know, that such child is or will be exposed to danger or injuries by acts 
or negligence of the carrier's employees. 

I n  the instant case there is no evidence that plaintiff's intestate did 
anything from the time he boarded the bus until the bus stopped at the 
place designated by his mother except to sit in the seat by his mother. 
Nor is there any evidence that, in leaving his seat after the bus stopped, 
and in coming to the front to alight, there was anything in his manner 
to indicate that he was not acting with the consent, approval and confi- 
dence of his mother. Admittedly, she said nothing to put the driver and 
porter on notice that the boy rcquired restraint. Although she knew 
the highway was much used, and knew that she and her son were going 
to his grandmother's on the west side of the highway, apparently she did 
not anticipate that he would run ahead in the dark and leave her. Should 
the defendant have exercised more foresight 1 Under such circumstances 
the employees of the Bus Corporation had the right to presume and to act 
upon the presumption that the boy was acting with the approval of his 
mother, from whose side he came and who followed to the door of the 
bus. Moreover, the Bus Corporation, having performed its duty to the 
intestate as an alighting passenger, was not responsible for dangers inci- 
dent to intervening causes. 

Finally, in the light of all the evidence we are unable to perceive any 
causal relation between the failure of the driver of the bus to give signal 
for stopping or to dim the lights on the bus or in stopping on the pave- 
ment to the right of the center of the highway, and the injury and death 
of intestate. 

As the jury has exonerated the driver of the death car, the case resolves 
itself into one of those most unfortunate and deplorable accidents for 
which none of defendants is responsible. 

The judgment is 
Reversed, 

DEVIN, J., dissenting: I find myself unable to agree with the disposi- 
tion of this case. I think there was evidence sufficient to require the 
submission of the case to the jury, and to sustain the ruling of the judge 
below in denying the motion for nonsuit. 
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The evidence, considered in the light most favorable for the plaintiff, 
tended to show that  defendant's large passenger \)us, in the nighttime, 
stopped without signal on the paved surface of a much traveled highway, 
there 16 feet wide, leaving unoccupied only 8 feet of the traveled portion 
of the highway. Here the bus remained, with lights undimmed, for fire 
minutes, though the shoulders of the road were wide and lex-el. This 
would seem to constitute a violation of the Motor Vehicle Act of 1937, 
c.h. 407, see. 123 ( a ) .  

The road was straight for half a mile and the lr iver of the bus saw 
the lights of an  automobile approaching from the north-an automobile 
which he knew would pass the bus on his left, on the unoccupied Y feet 
of the highway. The bus driver knew that  one of his passengers was a 
child, and he knew or should hare  known from the directions given him 
that  the child intended to cross the highway to the left, in the path of 
the approaching automobile, in order to go to th13 home of the child's 
grandmother, just west of the road. 

Under these circumstances, according to some of the evidence, the bus 
porter assisted the child off the bus to the ground, on the right side of 
the bus, a t  a time when the child was momentarily unattended, and 
when the child's mother was still on the bus, and this was done without 
any warning to the child of the danger from the automobile which was 
rapidly approaching. The child, in obedience to the impulsiveness of 
his age, dashed around the rear of the bus and across the highway, eager 
to reach his grandmother's, and was struck on the west edge of the high- 
way by the automobile, and killed. The driver of the automobile, sud- 
denly confronted by the emergency, was unable to turn  to his left because 
that  portion of the highway was occupied by the bus, and was unable to 
stop or avoid striking the child who was running to his right. 

This evidence, it seems to me, tended to show that  the defendant, in 
the conduct of its business as a carrier of passengers for hire, and as the 
operator of a motor bus on the highway, failed to perform its full duty 
in that  it failed to exercise reasonable care for the protection of plaintiff's 
intestate under the circumstances, and in putting off an  inexperienced 
child, beside the road, a t  an  unusual place, withoui warning him of the 
known danger from an  approaching automobile. The facts were known 
to defendant's employees and were not appreciated Ey the child. A word 
or a restraining hand would hare  sared a human life. I cannot agree 
that  this was: an unavoidable accident, and that the Bus Company was 
free from blame. 

C I A R K S ~ K  and SEAWELL, JJ., concur i11 dissent. 
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STATE v. M. A. KING. 

(Filed 31 May, 1941.) 

1. Criminal Law 5 53e- 
In a prosecution for "hit and run driving," Michie's Code, 2621 (313), 

an instruction that  defendant mas charged with the violation of one of the 
motor vehicle statutes designed for the protection of life and property, 
cannot be held for error, the statement not being related to any fact in 
issne or any evidence introduced in the case, and containing no inference 
as  to the guilt or imocence of defendant, i t  further appearing that  the 
court correctly charged upon the presumption of innocence and the burden 
of proof. 

2. Criminal Law 85 32a, 5 2 b  
In order to sustain a conviction on circumstantial evidence, the evidence 

must tend to prove the fact of guilt to a moral certainty and exclude any 
reasonable hypothesis of innocence, but when the evidence reasonably 
conduces to the conclusion of guilt a s  a fairly logical and legitimate 
deduction and not merely such as  raises only a conjecture, i t  is for the 
jury to say whether the evidence convinces them of defendant's guilt 
twyond a reasonable doubt. 

3. Automobiles § 28--Circumstantial evidence tha t  defendant was driver 
of "hit and run" car held sufficient to  be submitted t o  jury. 

A11 the evidence tended to show that the car of the prosecuting witness 
was struck by a car which was traveling a t  the time of the accident with 
its left wheels over the center line of the highway, that an occupant in 
the car of the prosecuting witness was injured, and that  the car which 
collided with her car failed to stop after the collision, Blichie's Code, 
2621 (313). The State's circumstantial evidence, including marks on the 
highway leading uninterruptedly from the point of collision to a car 
parked a r  defendant's place of business, which defendant admitted to be 
his. the condition of defendant's car, a hub cap and other automobile parts 
found a t  the scene of the collision which were missing from defendant's 
car, and other circumstances tending to show efforts on the part of defencl- 
ant to conceal the identity of his car as  the one involved in the collision, 
together with testimony by defendant that no one else had driven his car  
on the evening in question, is held sufficient to have been submitted to the 
jury on the question of defendant's guilt, and his motions for judgment as  
of nonsuit mere properly refused. 

4. Criminal Law 5 5%- 
The competency, admissibility and sufficiency of the evidence is for the 

court ; i ts  weight. effect and credibility is for the jury. 

5. Criminal Law 5 53g- 
A misstatement of the contentions of the parties in the charge must be 

i~ronght to the court's attention in apt time. 

6. Same- 
In :I prosecution for "hit and run driving" a charge that defendant 

admitted that there was a collision causiug damage to the car of the 
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prosecuting witness and injury to one or more occnpants thereof, and that 
the other car failed to stop after the collision, if deemed a misstatement 
of defendant's admissions, should have been called to the court's attention 
in apt time in order to afford the court 1111 opportunity to make correction. 

5. Criminal Law 48d- 

During the examination in chief, the court permitted the State's witness 
to testify orer objection as to whether defendant was intoxicated a t  the 
time the witness saw him some time after the collision in question. Dur- 
ing cross-examination of the witness the court staled that it sustained the 
objection to the question as to defendant's condition, and directed that 
the jury not consider it and that it be stricken from the record. Held:  
The court properly corrected its inndrertence in the admission of the 
testimony and withdrew it from the coilsideration of the jury. 

APPEAL by defendant from Frizzelle, J., a t  February Term, 1941, of 
GRANVILLE. N o  error. 

The  bill of indictment on which defendant was tried and convicted is 
as follows: "The Jurors  for the State upon their oath present: That  
M. A. King, late of the County of Granville, on the 26th day of October, 
in the year of our Lord, one thousand nine hundred and forty, with force 
and arms, a t  and in the County aforesaid, did unlawfully, willfully and 
feloniously fai l  to stop his motor vehicle, involved in an  accident, a t  the 
scene of such accident, and give his name, address, operator's or  chauf- 
feur's license number, registration number of his vehicle and render 
assistance to Mrs. G. G. Ragland, the person injured in  said accident 
against the form of the statute in such case made and provided and 
against the peace and dignity of the State. Murdock, Solicitor." 

Mrs. G. G. Ragland testified, in part, as follows: 
"The accident occurred between k ing ' s  place of business and Oxford, 

about 250 yards or something, from King's place o:f business. The acci- 
dent occurred about 7 :00 o'clock in the evening and i t  was dark. I was 
traveling (north) in the direction of Oxford. There were four others 
i n  the car with me. Mrs. Garland Ragland, Miss Helen Harris ,  Frances 
Ragland, my  daughter, and Dorothy Ragland, Mrs. Garland Ragland's 
daughter. 

"The accident occurred just before the beginning of a curve. The  
highway is slightly down-grade in the direction I was traveling. I was 
driving a t  about 30 miles an  hour on my right-hand side of the highway. 
The other car involved in the accident with my car was going (south) 
toward Durham. I was meeting the other car. As I approached the 
curve I saw the lights of an  approaching car coming around the curve. 
I was unable a t  that  time to tell on what par t  of the highway the ap- 
proaching car was being driven. As it straightened out and focused its 
lights on me I noticed that  i t  was being driven entirely on my side of the 
highway. I pulled out upon the shoulder and app'ied my  b~akes .  Jus t  
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then the car struck my car. I drove on to the shoulder as far as I could 
without going down an embankment. My left-hand front wheel and rear 
wheel were about two feet on the paved portion of the highway. When 
the collision occurred my car was practically at  a standstill. I t  rolled 
about a foot more after the collision. The left-hand front fender and 
wheel and running board of my car were struck. I am unable to say at 
what speed the car which struck my car was traveling. 

"The other car kept going. The car was going very fast, but I would 
not say how fast. I t  was going more rapidly than my own car was 
going. I do not know who was driving the car that collided with my 
car. I do not know what kind of an automobile it was or what model, 
nor do I know the color of the car. I did not observe the other car in 
any way except that it struck my car. The collision knocked up the 
front left-hand fender of my car and tore it up and ripped up the 
running board and knocked the hub cap off my front left wheel and 
burst a hole in the tire and bent the rim. I drove my car into Oxford 
after the collision, but was unable to make a left-hand turn for the reason 
that the fender was crushed down so near the wheel. I remained at the 
scene of the collision about 15 or 20 minutes, and the other car did not 
come back. I was not injured, but Mrs. Garland Ragland sustained a 
bruised knee, being thrown from the back seat into the front of the car. 
My daughter's arm was bruised." 

Mrs. G. G. Ragland (recalled), testified further: "(Upon being shown 
a piece of hub cap) : I have seen that before, I first saw it on the high- 
way at the scene of the collision. I t  was opposite the rear end of my 
car, probably in the middle of the highway. I t  has the word 'Chevrolet' 
on it. I t  did not come off my automobile. I was driving a 1936 Chev- 
rolet. (Upon being shown two other articles.) I picked up the smaller 
piece, the ring. When I saw the other piece, Mr. Carter, the Highway 
Patrolman, had it. These three parts of an automobile, apparently 
automobile parts, did not come off the car I was driving." 

W. B. Dixon testified, in par t :  "I saw the car that struck Nrs. Rag- 
land's car just before the collision. My opinion is that the car which 
struck Mrs. Ragland was traveling at  about 40 miles an hour. I t  did 
not stop after the collision and kept coming and appeared to pick up 
speed. The distance between my car and the Ragland car at  the time 
of the collision was something like 100 feet or more. -4fter this car 
struck Mrs. Ragland's car it seemed to be going toward me, turning 
further to its left. Just before it got to me, less than one-half the dis- 
tance across the courtroom, it made a sharp turn back to the right, away 
from me. I heard the noise made by the collision of the two cars. I 
vas  about 100 feet away at the time. I k n o ~  the defendant, M. A. 
King, just enough to know him when I see him. I reckon I have known 
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him for twenty years. I do not know who was driving the car that  
struck Mrs. Ragland's car, nor do I know the make of automobile it was. 
Neither do I know the color of the car, except that  i t  was a dark car. 
I t  was a closed car. I do not know that  I have seen the car involved in 
the collision with Mrs. Ragland's car since the collision occurred. (Upon 
being shown hub caps and being asked if he had seen these hub caps be- 
fore) : They look like the same things that  were picked up by Mrs. Rag- 
land a t  the scene of the accident-two hub caps and a piece. The car that  
qtruck Mrs. Ragland's car  did not stop. I stoppell a t  the scene of the 
collision and stayed there for some time." 

W. T. Beasley testified, in p a r t :  "I have been deputy sheriff for six 
years. On the night of October 26, 1940, I went ou ,  on the Durham road 
near the defendant, M. A. King's, place of business. I am familiar with 
the curve in the highway about 250 yards north ( in  the direction of 
Oxford) of King's place of business. I went to the curve with Mr. Otis 
Harrison, Mr. W. C. Carter, Mr. A1 Jenkins and Mr. Ragland. The 
first time I went was between 8 :00 and 8 :30 o'clock. I went back some- 
where around 10 or 11 o'clock. I discovered some marks in the highway. 
These marks were on the left-hand side of the highway (traveling in the 
direction of Durham) and in the middle of the curve. The curve is 
about 75  yards long. The  marks were in the middle of the curve on the 
1t.ft-hand side of the highway coming toward Durham. They were about 
18 inches or 2 feet to the left of the center of the highway (traveling 
toward Durham).  The mark was a white mark on the pavement. I 
did not see any other marks. I followed this mark back up the road 
toward Durham to the defendant M. A. King's service station. There I 
found a wrecked car with the wheel down, a 1939 Chevrolet. The  car 
was sitting on the right side of the defendant's service station. The 
mark that  I had been following led continually and unbrokenly from 
where I began to follow it in the center of the curve to where I found 
the car. The mark led to the left front wheel ot' King's car. There 
were no marks beyond the left front  wheel. The  hub cap on the left 
front wheel was off, and the running board was bert  u p  on the left side. 
I did not see the left front tire. When I got there, there was a new tire 
on the left front  wheel. We found the owncr of the car, the defendant 
31. A. King. H e  was in his service station. I had a conversation with 
him about the car. There was no hub cap on the left front  wheel when 
I saw the car. We called King out, talked to him about the car, about 
the wreck on it, and he said he wreck1.d the car over beyond Durham. 
H e  said that  was not his car there that  done that  (evidently referring to 
collision). H e  said that  he had a wrwk over toward Durham around 
6 o'clock the same night;  said he ran  into a bridge. H e  said Mr. Wilbur 
Whitfield had knocked hi3 hub cap off about a week or two before. H e  
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said that he had not had a new hub cap since Mr. Whitfield knocked it 
off. Q. What was the condition of the defendant a t  the time you talked 
to him, Mr. Beasley ? (Objection by defendant-overruled--exception, 
Exception No. 1.) Ans.: He  was well under the influence of some 
intoxicant, Mr. King was. (Motion by defendant to strike-overruled- 
exception, Exception No. 2.) King said that he had had an accident; 
ran into a bridge about 6:00 o'clock that night over near Durham. He 
showed us what damage had been done. He showed us the running 
board and hub cap and fender on the left side. The left side and fender 
were bent. H e  said there had been no hub cap on his left front wheel 
for a week or two. He said that X r .  Whitfield was going to get him one. 
He said that the collision with the bridge bent his running board and 
fender. Q. Did he (King) say whether or not anyone else had been 
driving his car that night? Ans.: He  said that they had not. Q. Had 
not since 6 :30 when he ran into the bridge? Ans. : Yes, sir. (Motion 
to strike all of witness' testimony-denied-exception-Exception No. 3.) 
(Cross-examination) Q. At what time did you do the tracking which you 
have described to the jury, on which of your visits to the scene of the 
collision? Xns.: Somewhere around 9 :30 and 10 o'clock was one time, 
then we went back again. Q. You stated first that you went out there 
somewhere between 8 :00 and 8 :30. You went back again about 10 :00? 
Am I correct about tha t?  dns. : Yes, sir. (The Court: I sustain your 
objection to the question and answer as to the condition of the defendant. 
Do not consider that testimony, gentlemen, strike it from the record.) 
. . . I talked to Mr. King on the trip I made out to his place about 
10 o'clock. I t  was then that Mr. King told me his hub cap had been 
knocked off by Wilbur Whitfield. He  did not tell me that it had been 
knocked off by a man named Whitfield. He told me that it was knocked 
off by Wilbur Whitfield. He did not tell me that he had knocked his 
hub cap off in a collision with a bridge. He said that the other damage 
done to his car was done in collision with a bridge." 

G. G. Ragland testified, in par t :  "At that time I had a conversation 
with him (King).  I asked if that was his car, to which he replied 'Yes.' 
I told him that my car had been wrecked about an hour and a half ago. 
He  said 'This is my car here,' and I said 'I noticed one wrecked.' I did 
not know it was his car until he told me that it was. The fender was 
torn up, and running board and the hub cap was knocked off. He said, 
'I done that in two wrecks.' He  said that he had run into a bridge, tore 
off his fender and mashed it up, and then later Whitfield backed into 
him one night, knocking his hub cap off. He  said that was the reason 
that he had no hub cap on his wheel." 

Hubert Moore testified, in part:  "I work for Blalock Cherrolet Com- 
pany in Oxford. I have worked with them for about two years. I know 
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the defendant Mr. M. A. King. I know where his place of business is on 
the Durham road. I was working on the night of October 26th. I went 
to Mr. King's place of business that night for the purpose of fixing a tire. 
I t  was about 8 :30 that I went, I think. I saw Mr. King and I saw his 
automobile sitting behind his place of business. The right-hand side, 
that is on the side nearer to Oxford than to Durham. I t  was about 10 
or 15 yards from the building, I reckon. I t  was at his place of business, 
by his building and in front of the highway. The front wheel on Mr. 
King's automobile was bad-the left front wheel it was bent and battered 
up. There was no tire on the left front wheel. There was no hub cap 
on the left front wheel." On account of a dispute about the price, he did 
not put on the new tire. 

W. C. Carter testified, in par t :  "I am a member of the State Highway 
Patrol. On the night of October 26, 1940, I got a call to an accident on 
the Durham-Oxford road. I went out to the defendant 3f. A. King's 
place of business. I know the defendant and I know where his place of 
business is. I t  is about three miles from Oxford. I saw the defendant 
there. I also saw a 1939 Chevrolet automobile. I:t was a coach, dark 
green in color. The car was parked in the yard of the defendant's filling 
station on the side nearest to Oxford. When I saw it the left-hand front 
fender was bent up and the hub cap on the left front wheel was gone. 
The grease cup on the hub was bent up. . . . There was a new tire 
on the left front wheel. The left front wheel was good. I went there 
about 10:30. I had a conversation with the defendant King. After 
looking at  the car I called for Mr. King to come out. H e  came out and 
I asked him about his fender being bent up. He  stated that the fender 
was bent up some time that afternoon. I said 'Well, have you driven 
this car since this afternoon?' He  first said, 'This car has been parked 
here ever since 4 :30.' Then in a few minutes in talking to him he said 
the car was parked there about 6 :30. I asked him allout the fender being 
bent up. H e  told me that a part of that was done on a bridge over 
Tar River between there and Franklinton. . . . I first asked him 
about the rim and wheel he did not tell me immediately that it was in 
the back of the car. I told him, 'I have got to see this rim.' He  said, 
'All right, it is there in the back, go look at it.' I went and looked at it. 
I asked him where the tire was. He did not tell mfb where the tire was. 
He  never told me where the tire was. There was no tire on that rim. 
He  did not say where he got the rim or whether that was on the left front 
of' his car when I saw it. He  did not say whether or not i t  was a spare. 
, . . The marks that I saw on the highway were some 25 or 30 feet 
in rear of where the defendant's car was sitting, an3 these marks led in 
the direction of Oxford about 250 yards. I did not s,ee any marks on the 
dirt. The mark that I saw led from the right-hand edge of the concrete 
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(going in the direction of Durham), then back to the center and then 
toward Oxford. The marks that I have described left the paved highway, 
going in the direction of where the defendant's car was parked. I am 
familiar with the curve in the highway about 250 yards (north) of the 
defendant's service station. The marks that I have described led from 
the front of the defendant's service station along the highway (north) 
to a point in the highway just beyond which the curve to the left began. 
Mr. Ragland was with me all of the time that night. Mr. Ragland told 
me that the wreck occurred near the curve just described. He  undertook 
to point out the place of the collision from what his wife had told him. 
There was dirt at  the point on the paved portion of the highway. The 
track that I have described ended where this dirt was on the left-hand 
side of the highway coming toward Durham." 

The defendant introduced no evidence. The jury returned a verdict 
of guilty. The defendant made numerous exceptions and assignments of 
error and appealed to the Supreme Court. The material ones and neces- 
sary facts will be considered in the opinion. 

Attorney-General flfcSfuklan and Assistant A f torneys-General Bruton 
and Patton for the State. 
R. 8. Royster, Jr., for defendant. 

CLARKSON, J. At the close of the State's evidence the defendant made 
a motion in the court below for judgment as of nonsuit. C. S., 4643. 
The court below overruled this motion and in this we can see no error. 

The defendant was indicted under N. C. Code, 1939 (Michie), see. 
2621 (313)-Duty to stop in event of accident: "(a) The driver of any 
vehicle involved in an accident resulting in injury or death to any person 
shall immediately stop such vehicle at  the scene of such accident, and any 
person violating this provision shall upon conviction be punished as pro- 
vided in section 2621 (327). (b)  The driver of any vehicle involved in 
an accident resulting in damage to property and in which there is not 
involved injury or death to any person, shall immediately stop such 
vehicle at the scene of the accident, and any person violating this pro- 
vision shall be guilty of a misdemeanor and fined or imprisoned, or both, 
in the discretion of the court. (c) The driver of any vehicle involved 
in any accident resulting in injury or death to any person or damage to 
property shall also g iw his name, address, operator's or chauffeur's 
license number and the registration number of his vehicle to the person 
struck or the driver or occupants of any vehicle collided with, and shall 
render to any person injured in such accident reasonable assistance, 
including the carrying of such person to a physician or surgeon for 
medical or surgical treatment if it is apparent that such treatment is 

22-21!) 
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necessary or is requested by the injured person, and i t  shall be unlawful 
for any person to  violate this provision, and shall be punishable as pro- 
vided in section 2621 (327)." 

Section 2621 (327) penalty for failure to s t o ~  in  event of accident 
involving in jury  or death to a person. 

All the evidence is to the effect that  the party driving an automobile 
was on the wrong side of the road, when it struck the automobile driven 
by Mrs. G. G. Ragland and did not stop. Was  the evidence, circum- 
stantial in its nature, sufficient to have been subrritted to the jury that  
defendant King was the party driving the automok~ile? We think so. 

The court below in beginning its charge said:  "The defendant, M. A. 
King, is being tried under a bill of indictment which charges on the 
26th day of October, 1940, the defendant did unlawfully, wilfully and 
feloniously fail to stop his motor vehicle involved in  accident, a t  the 
scene of such accident, give his name, address, and motor or chauffeur's 
license, and registration number of his vehicle, render assistance to Mrs. 
S. G. Ragland, the person illjured in such accident. The  bill of indict- 
inent is laid upon a specific statute, one of a large number of motor 
~ e h i c u l a r  laws, enacted by the General Assemb1;y of Kor th  Carolina, 
designed to protect life, limb and propt.rty upon the streets and highways 
of this State." 

The defendant contends : "That the language 'dwigned to protect life, 
limb and property upon the streets and highways of this State' was calcu- 
lated, though not intended, to prejudice the jury. The court has held 
that  the tr ial  judge ought to be careful a t  all times not to make any 
remark or comment during the progress of a trial, nor in his charge to 
the jury, which might prejudice the jury against the defendant." 

This statement is not related to any fact in issue or any evidence 
introdnced in the case. The judge has voiced no opinion as to the guilt 
or innocence of the defendant. R e  has merely explained the purpose of 
the law. 

The court then read the statute above set forth under which defendant 
was indicted. Taking this par t  of the charge as a whole, we can see no 
error either prejudicial or otherwise. The court goes on and charges 
the jury in accordance with the statutory law applicable, to which no 
exception is taken. 

The court below in its charge, which is correct and to which no excep- 
tion was taken, said:  "The burden is upon the State to satisfy the jury 
upon the evidence in this case beyond a reasonable doubt of the defend- 
ant's guilt. The defendant is presumed to be innocent, and that presump- 
tion of innocence remains with him throughout the trial and would 
entitle him to a verdict of not guilty unless or until the State overcomes 
that  presumption of innocence cast about him by the law and eqtahlishes 



N. C.] SPRING TERM, 1941. 675 

in the minds of the jury the guilt of the defendant beyond a reasonable 
doubt. d reasonable doubt is not an imaginary, capricious, or possible 
doubt nor one born of sympathy for the defendant or those interested 
in or dependent upon him, nor of a humanitarian desire or inclination on 
the part of the jury to shield or protect a defendant against the conse- 
quence of an unlawful act, but it is a fair doubt, a reasonable doubt, 
based upon reason and common sense, legitimately warranted by and 
arising out of the testimony in the case." 

I n  S. r .  Sewton, 207 N. C., 323 (327), it is written: "Circumstantial 
evidence is not only recognized and accepted instrumentality in ascertain- 
ment of truth, but in many cases is quite essential to its establishment. 
I n  cases where State relies upon circumstantial evidence for convic- 
tion, circumstances and evidence must be such as to produce in minds of 
jurors moral certainty of defendant's guilt and to exclude any other 
reasonable hypothesis, but evidence should be submitted to them if there 
is any evidence tending to prove fact in issue, or which reasonably con- 
duces to its conclusion as fairly logical and legitimate deduction, and not 
merely such as raises only suspicion or conjecture, and it is for the jury 
to say whether they are convinced from evidence of defendant's guilt 
beyond reasonable doubt. S. v. McLeod, 198 N. C., 649." 8. v. Stiwin- 
f e y ,  211 N. C., 278 (279). 

The State's evidence was to the effect that defendant King had a place 
of business on the road leading from Oxford to Durham, it was about 
two and a half miles on the Durham road. Mrs. G. G. Ragland, on 
26 October, 1940, about dark, was traveling north towards Oxford when 
the accident occurred between King's place of business and Oxford, at  
7:00 o'clock in the evening. The accident was about 250 yards from 
King's place of business, it occurred just before the beginning of a curve 
in the highway slightly down grade in the direction she was traveling. 
She was traveling about 30 miles an hour on the right-hand side of the 
highway. The car that struck her car was going south towards Durham. 
As she approached the curve a car was coming meeting her car, lights 
burning, and as it straightened out and focused its lights she noticed that 
it was being driven entirely on her side of the highway. She pulled out 
on the shoulder and audied the brakes; when the car struck her car her . A 
left-hand front wheel and rear wheel were about two feet on the paved 
highway and her car was practically at a standstill. The left-hand front 
fender, wheel and running board were struck by the other car-which 
kept going. 

Evidence of identity of the car :  (1) a hub cap was picked up at the 
place of the collision. "It was opposite the rear end of my car, probably 
in the middle of the highway. I t  has the word 'Chevrolet' on it. I t  did 
not come off my automobile. I was driving a 1936 Chevrolet. (Upon 
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being shown the other two articles) 1 picked up the smaller piece, the 
ring. When I saw the other piece, Mr. Carter, t h ~  Highway Patrolman, 
had it.-These three parts of an automobile, apparently automobile 
parts, did not come off the car I was driving." 

(2 )  A mechanic of the Blalock Chevrolet Company, in Oxford, was 
sent out to the defendant's place of business at  the request of defendant 
King, for the purpose of fixing a tire. This was about 8 :30 o'clock on 
26 October, 1940, the night of the accident. King and his automobile 
were both there. "It was at  his place of busines,~, by his building and 
in front of the highway. The front wheel on Mr. King's automobile was 
bad-the left front wheel it was bent and battered up. There was no 
tire on the left front wheel. There was no hub cap on the left front 
wheel. I started to change the tire, but I did not finish the job. I was 
going to put on a new tire. I had carried one with me." On account of 
a dispute about the price, the mechanic did not put, on the new tire. 

(3 )  The Highway Patrolman Carter got a call, notifying him of the 
accident, and went to King's place of business atbout 10 :30. He  knew 
defendant and the place of business. He  testified, in par t :  "I had a 
conversation with the defendant King. After looking at  the car I called 
for Mr. King to come out. He  came out and I asked him about his 
fender being bent up. He  stated that the fender was bent up some time 
that afternoon. I said, 'Well, have you driven th:s car since this after- 
noon?' He  first said 'This car has been parked here ever since 4:30.' 
Then in a few minutes in talking to him he said the car was parked there 
about 6:30. I asked him about the fender being bent up. He told me 
that a part of that was done on a bridge over T a p  River between there 
and Franklinton. . . . When I first asked him about the rim and 
wheel he did not tell me immediately that it was in the back of the car. 
I told him, 'I have got to see this rim.' He  said 'All right, it is there in 
the back, go look at it.' I went and looked at it. I asked him where the 
tire was. He  did not tell me where the tire war:. He  never told me 
where the tire was. There was no tire on that rim. He  did not say 
where he got the rim or whether that was on the left front of his car 
when I saw it. He  did not say whether or not it was a spare." In the 
interim before 8 :30 o'clock it will be noted that defendant got someone 
else than the mechanic to put the new tire on. There was other cor- 
roborating evidence that the car, after the accident, traveled from about 
the place of the accident to the wrecked Chevrolet at  King's place of 
business, admitted by King to be his car. 

(4) The Patrolman Carter testified: "I saw the defendant there. I 
also saw a 1939 Chevrolet automobile. I t  was a coach, dark green in 
color. The car was parked in the yard of the defendant's filling station 
on the side nearest Oxford. When I saw it the 111ft-hand front fender 
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was bent up and the hub cap on the left front wheel was gone. The 
grease cup on the hub was bent up. . . . There was a new tire on 
the left front wheel." 

The identity of defendant as being the man who was driving the car:  
The accident occurred about 7 :00 o'clock. The Patrolman Carter testi- 
fied: "I said, 'Well, have you driven this car since this afternoon?' He 
first said, 'This car has been parked here ever since 4 :30.' Then in a few 
minutes in talking to him he said the car was parked there about 6:30. 
. . . I told him that the fender had been bent up." The Deputy 
Sheriff Beasley testified: "Q. Did he (King) say whether or not anyone 
else had been driving his car that night? Sns. : He said that they had 
not. Q. Had not since 6 :30 when he ran into the bridge? Ans. : Yes, 
sir." The evidence of changing the tire to conceal his identity and other 
circumstances. 

Taking all the evidence, it was of sufficient probative force to be left 
to the jury to determine, it was more than a scintilla. The competency, 
admissibility and sufficiency of evidence is for the court; the weight, 
effect and credibility is for the jury. 

The defendant contends that the portion of the charge in which the 
judge said that the State contended that both officers and private citizens 
found markings in the highway continuing in an unbroken sequence from 
the place of the accident to the defendant's car, was in error. r n d e r  the 
decisions of this Court, the defendant waived any objection he might 
have had to the manner in which this contention was stated by failing to 
complain to the judge before the case was submitted to the jury. S. v. 
Baldwin, 184 N .  C., 789; S.  z.. Johnson, 207 N .  C., 273; S. v. Bowser, 
214 N .  C., 249. The testimony of Reasley and others bore out the conten- 
tions of the court below. 

The court below charged the jury: "The defendant admits that there 
is no controversy as far as he is concerned about the fact there was a 
wreck or collision at the time and place alleged and contended by the 
State; that there is no controversy about the fact that the damage in 
that collision resulted to the car and to the person of one or more of the 
occupants of the car and that the operator of the car involved in that 
collision drove away without complying with the mandates of the statute 
which has beell read in your presence.'' A11 of the evidence bears out 
the correctness of the charge. 

This Court has held that a misstatement of sn  admission by a party 
does not constitute error unless it is called to the attention of the court 
at the time in order that there may be a correction. S. I ? .  XcKinnon ,  
197 N.  C. ,  576; 8. c. Parker, 198 N. C., 629; S .  c. #loan, 199 N. C., 
598; see S. v. Redmnn, 217 N .  C., 483 (485). 

In  S. v. Parker, slrprcr, no error was found in a statement that the 
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defendant had admitted that he was guilty of m,mslaughter, although 
the statement was inaccurate. Justice Adams said, at  p. 634: "At no 
time during the progress of the charge did the prisoner's counsel object 
to the instruction or suggestion or intimation that i,he admission had not 
been made. I n  Barefoot v. Lee, 168 N .  C., 89, the Court remarked in 
reference to an admission of counsel that if the plaintiffs wished to 
challenge its correctness they should have called it LO the attention of the 
court at  the proper time, and that it was too late, after verdict, to avail 
themselves of its incorrectness as a matter of right. The situation is 
similar to that which arises out of the misstatement of a contention. 
The trial court is entitled to an opportunity to restate any contention 
and to correct any erroneous statement of an admission, and failure to 
request a correction or to give a special instruction on the point elimi- 
nates the assignment of error. S. v. Sfeele, 190 N. C., 506 (518)." 

I n  the testimony of W. T. Beasley is the following: "Q. What was the 
condition of the defendant at the time you talked to him, Mr. Beasley? 
Ans. : He was well under the influence of some intoxicant, Mr. King was. 
(Exception by defendant. Exception overruled.) :King said that he had 
had an accident; ran into a bridge about 6 o'clock that night over near 
Durham. He  showed us what damage had been clone. He showed us 
the running board and hub cap and fender on the left side. The left side 
and fender were bent. He  said there had been no hub cap on his left 
front wheel for a week or two. H e  said that Mr. Whitfield was going to 
get him one. He  said that the collision with the bridge bent his running 
board and fender. Q. Did he (King) say whether or not anyone else 
had been driving his car that night? hns. : He said that they had not. 
Q. Had not since 6:30 when he ran into the bridge? Ans.: Yes, sir. 
(Cross-examination) Q. What time did you do the tracking, which you 
have described to the jury, on which of your visits to the scene of the 
collision ? Ans. : Somewhere around 9 :30 and 10 :00 o'clock was one 
time, then we went back again. Q. You stated first that you went out 
there somewhere between 8 :00 and 8 :30. You went back again about 
10 :00? Am I correct about that?  Ans.: Yes, sir." When the witness 
was being cross-examined, the court said: "I sustain your objection to 
the question and answer as to the condition of the defendant. Do not 
consider that testimony, gentlemen, strike it from the record." 

I n  S. r. Stewarf, 189 N .  C., 340 (345)) Adarns, ,T., citing a wealth of 
authorities, said : "In Mcdllister c. McAllister, 34 K. C., 184, Rufin, 
C'. J., said: 'It is undoubtedly proper and in the power of the court to 
correct a slip by withdrawing improper evidence from the consideration 
of the jury, or by giving such explanations of an 2rror as will prevent 
it from misleading a jury.' He  expressed the same opinion more than 
three-quarters of a century ago and the practice ha3 been observed since 
that time." 
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T h e r e  a r e  other  exceptions and  assignments of e r r o r  made  by defend- 
ant .  W e  have examined them with care and see no mer i t  i n  them. On 
t h e  whole record, we find 

N o  error. 

MRS. IDA LAXCASTER v. ATLANTIC GRETHOUSD CORPORATIOX. 
(Filed 31 May, 1941.) 

1. Courts 8 1 3 -  
In an action instituted in this State involving the rights and liabilities 

of the parties arising out of an automobile collision occurring in South 
Carolina, the laws of South Carolina control except a s  to matters of pro- 
cedure. 

a. Automobiles 8 Qa- 
The common law rule of the ordinary prudent man prevails in the 

operation of motor vehicles, the rule not being made obsolete but rather 
preserved in statutory traffic regulations, and even a technical violation of 
statute or ordinance may be required under circumstances in which a 
reasonably prudent man can foresee that injury would likely result from 
a strict compliance with the regulations. 

3. Segligence § Qa- 
In  order for negligence to constitute the proximate cause of injury i t  is 

not required that the particular injury which resulted should hare been 
foreseeable, i t  being sufficient if, under the circumstances, a reasonably 
prudent man could have foreseen that some injury would probably result. 

4. Negligence § 7- 
Active negligence which coutinues to the moment of injury call rarely 

be insulated by intervening negligence, since if i t  is a substantial contrib- 
uting factor to the injury it  becomes the proximate cause or one of the 
proximate causes thereof. 

3. Automobiles 5 18d-Evidence held insufficient t o  show intervening 
negligence on part of third party insulating a s  matter  of law negligence 
of defendant. 

The accident in suit occurred in South Carolina. Plaintiff was a pas- 
senger for hire in a taxicab furnished by defendant. The evideuce tended 
to show that  the cab entered a street intersection which was heavily 
congested with traffic a t  a speed of 18 to 21  miles per hour, that a van mas 
standing on the right side of the street near the center waiting un oppor- 
tunity to make a left turn, that the cab passed to the right of the van. 
and that as  it  cleared the front of the van it  was struck by a track which 
had approached the intersection from the opposite direction and was 
attempting to make a left turn. A statute of the State of South Carolina 
was introduced in evidence which provided that in making a left turn a 
vehicle should gire right of way to other vehicles in the intersection or so 
close thereto a s  to constitute an immediate hazard, but that having done 
so, vehicles approaching the intersection from the opposite direction should 
yield the right of way to it. Held:  Even conceding that a jury might 



680 I N  THE S U P R E M E  COURT. 1219 

And from the evidence that the driver of the truck was negligent, left 
turns at the intersection were permitted, and his act in turning in front 
of the cab was not unforeseeable and cannot be held as a matter of law 
to insulate the negligence of the driver of the cab in entering the inter- 
section when his \-ision was partially obstructed by the standing van a t  a 
speed inconsistent with due care under the circurnstances in violation of 
statutory regulations of the State of South Carolina and in violation of 
the rule of the ordinary prudent man. 

APPEAL by defendant from Rousseau, J., at  February Term, 1941, of 
EORSYTH. SO error. 

This is an  action to recover damages for an  in jury  sustained by plain- 
tiff through the alleged negligence of defendant in the operation of a 
taxicab by its servant and agent in the city of Andtmon, South Carolina. 

Evidence of the plaintiff tends to show that  she purchased a ticket and 
became a passenger on defendant's bus in Winston-Salem, North Caro- 
lina, bound for Atlanta, Georgia. When the bus reached Anderson, as 
there was not room on the next scheduled bus, defendant employed a 
taxicab driver to transport plaintiff, with her daughter, and another 
passenger along the route until she could get room on the regular sched- 
uled bus of defendant farther south, and plaintiff was transferred to 
this cab. 

While still in Anderson the taxicab, following the bus, but separated 
from it some distance, came into collision with another motor vehicle a t  
the intersection of South Main and River Streets, injuring plaintiff. 

There is evidence to the effect that  the bus driver had told the driver 
of the taxicab to "keep right up  with him"; that  the taxicab had been 
delayed for a short by a red light, and the bus was "going on out 
of sight"; that  the taxicab took off with great speed, jerking an occupant 
back on the seat, and that  i t  was running between 30 to 35 miles an hour 
immediately preceding the collision. 

C. H. Crane, the driver of the Chevrolet truck which was in collision 
with the taxicab, testified that  he was going north cn South Main Street, 
south of the intersection therewith of River Street. About 295 blocks 
from the intersection he met a Greyhound bus headed south. H e  was 
driving on the right-hand side of the street as he :ipproached the inter- 
section of River Street. While about a block back he noticed a big van 
truck coming south, and started slowing up, and the van likewise slowed 
up, so that both the Cherrolet truck driven by witness and the van were 
almost stopped. The r a n  driver signaled for a left-hand turn and so did 
the driver of the truck, whereupon the van driver signaled for a stop, 
and, accordingly, stopped. Witness pulled his car into low gear, turned 
over the "mushroon~'~-(a device or marker in the street to regulatc 
traffic)-and proceeded to make the left-hand turn. Jus t  as the front 
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end of his truck got around the front of the van, the left front wheel and 
fender of the taxicab struck the truck. Witness first saw the taxicab 
when it was five or six feet away. The taxicab was passing on the right 
side of the van. The collision was of such force as to bend the frame of 
the truck against the motor, turn the truck around and "head it back," 
the truck going a distance of 38 feet to the south sidewalk line of Rirer 
Street. 

The van was of the truck and trailer type, with a big body, longer than 
the taxicab and the truck, referred to frequently as "the big van." Wit- 
ness estimated the speed of the taxicab as 40 miles an hour. The van 
was of such length that i t  could not have gone around the "nlushroom" 
and got back into River Street. I t  was sitting a little to the right of 
the center of Main Street, and straight up and down the street. At that 
point Main Street is about 80 feet wide. The witness describes Main 
Street as being "the most important and the most traveled highway in 
the town of Anderson." River Street is about 36 feet wide on the east 
side of Main, and 26 feet wide on the west. The "mushroom" marker is 
not in the center of the intersection, but nearer the east side. 

Albert Elrod, driver of the taxicab, as witness for defendant, testified 
that he saw the van stopped in Main Street a block before he came to i t ;  
the driver of the van was waiting for traffic to clear up so he could make 
a left turn. Traffic was meeting witness on the left. "The big moving 
van was sitting in the middle of the street. I t  was way up on the mush- 
room, waiting for a left turn. The bus and myself had to drive to the 
right. When the bus cleared the van, I went the same way he did. Then 
Mr. Crane made a sharp left turn and come between the Greyhound bus 
and me, and that made him hit me directly head-on." Witness stated 
Crane was running 20 to 25 miles an hour. On cross-examination, the 
witness said: "When I entered the intersection, I slowed down to about 
18 miles an hour by lifting my foot off the accelerator. I am positive I 
slowed down to 18 miles an hour before I entered the intersection of 
River Street. I knew the speed law in South Carolina in a business 
district, which this was, is 25 miles per hour. I do not say for that 
reason I was not going faster than 25 miles an hour. I say it because 
I wasn't going any faster and that is my only reason. The fact it hap- 
pens to be 25 doesn't affect anything. I saw this big van in the street 
half a block away and he was stopped. He remained stopped while I 
traveled half a block. I could not see his left turn signal from the right 
side of the moving van. I knew the van driver was signaling for a left 
turn. I knew what he u7as there for. I saw him holding his hand out 
the left door. I tell that jury I saw that. I did not pass on the left-hand 
side of the van. I saw him as I came up. He had the back of his truck 
pulled around for a left turn. You can't turn one of those trucks on a 
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dime. This van had not turned left before I approached it, but it had 
swung to the left. H e  was bearing to the left, standing still. His  van 
was not straight in the street, but was a t  an  angle. I saw the halid signal 
before x e  even got to the back of the van." 

. . . "At the time I entered the intersection of Rirer  and Main 
Streets, the Greyhound bus was around a block ahead of me. I did not 
say Mr.  Crane cut his truck immdiate ly  behind the bus. I said he came 
between the bus and mc. When the bus went by, the next thing I saw 
was him corning across just like lie come, head-on. I Ie  cut this corner 
a t  a left-hand angle and hit me. 1 did not say that  was just as soon as 
the bus went by. I couldn't watch both things at once. I am trying to 
tell you about it, give me time. At the time he made his left turn, the 
bus was around almost a block away. Those are short blocks down 
there. I am counting from River S t r c ~ t  to Reid Street;  that is a short 
block with two houses in it." 

J .  R. Nicholson, a witness for defendant, testifilxl : 
"I saw an accident or collision between a Yellow (lab automobile and 

a Chevrolet truck a t  the intersection of River and South Main Sts. on 
Ju ly  27, 1939. I was coming down South Main Street and at  the traffic 
signal at  the intersection of Market and N a i n  Streets I had to stop on 
the red light there, and in the meantime this taxicab pulled up beside 
me. H e  was on the right and when the traffic light changed, I pulled 
off and he pi~lled off immediatelp after me. I n  other words, I was ahead 
of him. 

"I worked on the corner there and was going b w k  to work. I was to 
make a left-hand turn and pulled up hchind this twck,  and the cab went 
to my right and the right of the truck I was p ,~ rked  behind, and thc 
collision occurred to the right in  front of this big truck sitting there. 
This truck there in the street i t  was a big van and as f a r  as I could see 
i t  was just what you might say was a short truck. I t  was a long truck, 
but wasn't a trailer truck. I t  mas a single trailer. H e  was on the right 
side of the mushroom, pulled up  almost against i ~ .  H e  was just to the 
right of it and his front end right a t  the mushroon~." 

. . . "I didn't see the Cherrolet truck beforc the collision, but just 
as i t  happened. I t  appeared to me i t  was coming up South Main Street 
going north and turned in front of the big truck. The truck was in 
front of me and I couldn't say whether he went to the right or left of 
the mushroom, but I don't see how he had room to go in front of it. The 
Yellow Cab was traveling 20 to 23 or 24 miles per hour. I would say the 
Chevrolet truck was traveling around 10 miles an  hour." 

"The big van had stopped when I pulled u p  behind it. I stopped 
behind it because I meant to make a left-hand turn. I had not seen his 
signal as to what direction he was going. That van was approximately 
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30 feet in length. I stopped the front end of my car some 8 to 10 feet of 
the rear of the van. That would put me some 48 to 50 feet north of the 
curb line of River Street. You couldn't see through or over the body of 
this van. I t  completely obstructed my view so far as my view. I saw 
the taxicab come by to my right. He  was going 20 to 24 miles an hour. 
I understand the speed limit wasn't that much, and I wasn't breaking 
the speed limit and I was ahead of him. I understand the speed limit 
is more than 24 in that section." 

. . . "He entered the intersection at  20 to 24 miles an hour. He 
did not slow down when he passed the ran, but kept his speed. He kept 
his speed right on and he gradually passed me. I didn't see Mr. Crane's 
truck until the collision, just the flash of the collision. I could not see 
his truck because of the van." 

The following laws of the State of South Carolina were introduced 
in evidence : 

"EXHIBIT A. 

"EXCERPTS FROM T H E  ACT O F  T H E  GENERAL ASSEMBLY 
O F  T H E  STATE O F  SOUTH CAROLIK\'il, ADOPTED ON T H E  
16th DAY O F  APRIL,  1937, E N T I T L E D :  

'(An ,4ct to Restrict and Limit the Use of Highways by Drivers and 
Pedestrians ; to Regulate Traffic on Highways ; to Define Certain Crimes 
in the Use and Operation of Vehicles; to Require Uniform and Safe 
Driving Practices; to Require Compulsory Accident Reports; and to 
Provide for Enforcement of this Act and Penalties for Violations. 

"SECTION 1. Be it enacted by the General Llssembly of the State 
of South Carolina : Definitions.-For the purpose of this Act, the follow- 
ing words, phrases, and terms are hereby defined as follows: 

"VEHICLE. Every device in, upon, or by which any person or 
property is or may be transported or drawn upon a highway, except 
devices moved by human power or used exclusively upon stationary 
rails or tracks. 

"MOTOR VEHICLE. Every vehicle which is self-propelled and not 
operated or driven on fixed rails or tracks. 

"INTERSECTIOK. The area embraced within the prolongation or 
connection of the lateral curb lines, or, if none, then the lateral boundary 
lines of the roadways of two highways which join one another at or 
approximately at, right angles, or the area within which vehicles travel- 
ing upon different highways, joining at  any other angle may come in 
conflict. 
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"BUSIXESS DISTRIC'I'. The territory contiguous to and includ- 
ing a highway when 50 per cent or more of the frontage thereon for a 
distance of 300 feet or more is occupied by buildings in usc for business. 

"RESIDESCE DISTRICT. The territory contiguous to and includ- 
ing a highway not comprising a business district when the property on 
such highway for a distance of 300 feet or more is in the main improved 
with residences. 

"OFFICIAL 1'R,iFFI C C'O.YTKOL DE 1'1 CAYS. All signs, signals, 
inarkingh, and devices not illconsistent with this Act placed or erected by 
authority of a public body or official having juriscliction, for thc purpose 
of regulating, warning, or guiding traffic. 

"SECTIOK 2. SPEED REISII'I~ICTIOSS'. ( a )  S o  person shall 
drive a vehicle on a highway at a speed greater -han is reasonrlblc and 
prudent under the conditions then existing. 

'((b) Where no special hazard exists the following speeds for pas- 
senger vehicles shall be lawful and any speed to excess of said limits 
shall be unlawful : 

"1. Twenty-five miles per hour in any business district; 
"2. Thirty-five miles per hour in any residence district; 
"3. Fifty-five miles per hour under other condi1;ions. 
" (d) .  The fact that the speed of a vehicle is lower than the foregoing 

limits shall not relieve the driver from the duty to decrease snced when 
approaching and crossing an intersection, when approaching and going 
around a curve, when approaching a hill crest, when traveling upon any 
narrow or winding highway, or when special hazard exists with respect 
to pedestrians or other traffic or by reason of weal her or highway condi- 
tions, and speed shall be decreased as may be necessary to avoid colliding 
mith any person, vehicle, or other 'conveyance on or entering the highway 
in compliance mith legal requirements and the duty of all persons to use 
due care. 

"SECTION 8. OVERTAKlNG A VEH1CL.F. (a )  The following 
shall govern the overtaking and passing of vehicles proceeding in the 
same direction : 

"1. The driver of a vehicle overtaking another rehicle proceeding in 
the same direction shall pass to the left thereof ,at a safe distance and 
shall not again drive to the right side of the roadway until safely clear 
of the overtaken vehicle." 

The plaintiff introduced in evidence the following laws of South 
Carolina relating to the operation of motor vehic18es : 

"CHAPTER 175 O F  THE MOTOR V E H I C L E  LAW O F  SOUTH 
C,lROLINA, the pertinent portions heing as follclws : 
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'(Sec. 2. 'No person shall drive a vehicle on a highway at a speed 
greater than is reasonable and prudent under the conditions then existing. 
Where no special hazards exist, the following speeds for passenger 
vehicles shall be lawfyl and any speed in excess of said limits shall be 
unlawful : 

"'Twenty-five miles per hour in any business district. . . . 
"'Where no special hazard exists the following speeds for motor 

trucks and motor truck tractors shall be lawful but any speed in excess 
of said limits shall be unlawful : Twenty miles per hour in any business 
district. . . . 

'('The fact that the speed of a vehicle is lower than the foregoing 
limits shall not relieve the driver from the duty to decrease speed when 
approaching and crossing an intersection, when approaching and going 
around a curve, when approaching a hill crest, when traveling upon any 
narrow or winding roadway, or when special hazards exist with respect 
to pedestrians or other traffic or by reason of weather or highway condi- 
tions, and speed shall be decreased as may be necessary to avoid colliding 
with any person, vehicle or other conveyance on or entering the highway 
in compliance with legal requirements and the duty of all persons to use 
due care.' 

"Sec. 8. 'Overtaking a vehicle on the right is permitted under the 
following conditions: The driver of a vehicle may overtake and pass 
upon the right of another which is making or about to make a left turn.' 

"Sec. 13. '8pproach for a left turn shall be made in that portion of 
the right half of the roadway nearest the center line thereof and after 
entering the intersection, the left turn shall be made so as to leave the 
intersection to the right of the center line of the roadway being entered.' 

"Sec. 16. 'When signals required. No person shall turn a vehicle 
from a direct course upon a highway unless and until such movement 
can be made with reasonable safety and then only after giving a clearly 
audible signal by sounding the horn if any pedestrian may be affected by 
such move, or after giving an appropriate signal in the manner herein- 
after provided in the event any other vehicle may be affected by such 
morement. A signal of intention to turn right or left shall be given 
continuously during not less than the last one hundred feet traveled by 
the vehicle before turning. The signals herein required shall be given 
either by means of the hand and arm or by a signal lamp or signal device 
of a type approved by the Department, but when a vehicle is so con- 
structed or loaded that a hand or arm signal would not be visible both to 
the front and rear of such vehicle, then said signal must be given by 
such a lamp or device.' . . . 

"Sec. 20. 'The driver of a vehicle within an intersection intending to 
turn to the left shall yield the right of way to any vehicle approaching 
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from the opposite direction which is within the intersection or so close 
thereto as to constitute an  immediate hazard, but such driver having so 
yielded and having given the signal when and as required by this Act, 
may make such left turn  and the drivers of all other vehicles approach- 
ing the intersection from said opposite direction shall yield the right of 
way to the vehicle rnaking the left turn.' " 

The defendant, in apt  time, made motions for judgment as of nonsuit, 
which were overruled, and defendant excepted. 

Issues were submitted on the questions of negligence, and damage, and 
answered in favor of plaintiff. Judgment for plaintiff ensued, and 
defendant, having made exceptions preserving the right of review, ap- 
pealed, assigning error. 

R o y  L. Deal for plaint i f f ,  appellee. 
Fred  S. H u t c h i n s  a n d  H.  B r y c e  P a r k e r  for de jendan t ,  appel lant .  

SEAWELL, J. This appeal presents one question: Should the trial 
court have allowed defendant's motion for judgment as of nonsuit? 

The in jury  to plaintiff occurred in the State of South Carolina from 
causes operating in that  State, and, except for procedural law of the 
forum not here challenged, the South Carolina law applies. Hounrcl 
v. H o w a r d ,  200 N.  C., 574, 158 S. E., 101; H i p p s  2.. R. R., 177 K. ('., 
472, 99 S. E. (S. C.), 18. 

The  vast development of travel and traffic by motor vehicles, greatly 
multiplying the dangers incident to the use of highways and streets, and 
the necessity of regulation looking to the safety of persons and property, 
have given rise to an  astonishing volume of statutory law, all of which 
exhibits a sameness of trend but no uniformity of detail in the several 
states. These statutes frequently impose duties and create obligations 
unknown to the common law. but there are certain fundamentals of the 
common law relating to actionable negligence which may be said to per- 
sist and freqczntly to become deciding factors after giving applicable 
statutes their full effect. 

The rule of "the ordinarily prudent man'' as a measure of the duty 
one person owes to another, the violation of which gives rise to actionable 
tort, is fully recognized in South Carolina law, as indeed it is, with some 
differences of local interpretation and application, in every state in the 
Union. B u r n e t t e  v. A u g u s t a  Coca-Cola B o f t l i n q  C'o., 157 S .  C., 359, 
154 S. E., 645; Anderson c.  Ballenyer ,  166 S. ('., 44, 164 S. E., 313; 
Rarkshad t  v. Gresham,  120 S. C., 219, 112 S. E.. 923; King I - .  Hol l iday ,  
116 S. C., 463, 108 S. E., 186. The principle ip so strongly adhered to 
that  i t  has been held that  it is the duty of a perscm technically to violate 
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a statute or ordinance if to do so becomes necessary to avoid inflicting 
injury. IC'nlLer v. Lee, 115 S. C., 495, 106 S. E., 682; Sims 1.. E'leazer, 
116 S. C., 41, 106 S. E., 854. 

There is in the South Carolina laws introduced in the evidence an 
express, and we think, successful attempt to preserve this rule against 
purely mechanical reliance on the regulating statutes relating to the 
conduct of those approaching and using intersections where want of care 
is likely to result in injury. 

While the testimony is conflicting, it can hardly be questioned that 
there is evidence from which the jury might infer negligence on the part 
of Elrod, the driver of defendant's taxicab, in approaching and entering 
the intersection at a speed inconsistent with due care; especially in view 
of the condition of traffic therein, the fact that it was a much used inter- 
section, and that his view was partly obstructed by a large van partly 
within the intersection. 

As we understand the argument of defendant, it is based more strongly 
on the contention that the evidence fails to show that any negligence of 
the defendant was proximately connected with the collision and injury. 
Counsel contend that the negligence of Crane, the driver of the Chevrolet 
truck, intervened and insulated the negligence of the taxicab driver, if 
such negligence existed, and that we should so find as a matter of law, 
notwithstanding the verdict of the jury, and cite numerous cases, mostly 
from this jurisdiction. Butner v. Spense, 217 N. C., 82, 6 S. E. (2d), 
808; Shirle?y 11. Ayers, 201 N .  C., 51, 158 S. E., 840; Guthrie r .  Gocking, 
214 N.  C.. 513, 199 S. E., 707; Hinnanf c. R. R., 202 N. C., 489, 163 
S. E., 555; Lineberry c. R. R., 187 IS. C., 786, 123 S. E., 1 ;  Beach I > .  

Pafton, 208 N .  C., 134, 179 S. E., 446, and other cases dealing with the 
subject. The citations considered of sufficient pertinency will be dealt 
with later. 

I f  the defendant could base its theory of insulated negligence on clear 
and undisputed facts, showing the conduct of Crane, the driver of the 
Cherrolet truck, to have been of the character which defendant ascribes 
to it, the defense might be worthy of more serious consideration, but 
there are difficulties in the way. Under the conflicting evidence upon the 
critical point at issue, we do not feel justified in taking the extreme view 
of the occurrence necessary to sustain defendant's contention. It would 
involve an assumption of facts which the jury, on the whole evidence, has 
obviously found to be otherwise. 

Indeed, me are unable to see how, as a matter of law, we might find 
that Crane, the drirer of the Chevrolet truck, was negligent at all. I t  
has not hcen called to our attention that he violated any South Carolina 
law that would render his conduct negligent per se. On the contrary, 
he had a right to make a left-hand turn into River Street through this 
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intersection which, operating from his line of travel on the right-hand 
side of the street, would carry him across the line of traffic going south 
on the nest side of the street. I n  doing this, he must, of course, obser~e 
due care; but if his testimony is believed, he did everything the law 
required, not only to make his attempt lawful, but to give him the right 
of way. See "Section 20," supra.  He signaled in apt time for a left 
turn, which gave him the right of way over vehicles not yet within the 
intersection, and then proceeded to make the turn in low gear. There 
was not apparent any "immediate hazard" of oncoming cars. since traffic 
had stopped upon his signal-except that the taxicab alone, with undi- 
minished speed, entered the intersection and intewepted his truck. There 
are contradictions, of course, but that aspect of the evidence cannot be 
eliminated. 

There is also contradiction of the defendant's view of the situation as 
to the time and manner in which Crane entered the intersection and made 
the turn, and the correlation of these elements with the movements of 
the taxicab. 

But conceding Crane's negligence, his conduct lacked that extraordi- 
nariness necessary to withdraw it from the limits of foreseeability. Re- 
statement of the Law, Torts, section 447. To incur liability for negligent 
conduct, it is not necessary that the person guilty 3f the negligence should 
foresee the exact nature of the occurrence or injury consequent upon his 
negligent act or omission. I t  is only necessary that he may foresee that 
some injury may reasonably follow as a consequence thereof. The negli- 
gence charged to defendant's agent, Elrod, is of a nature peculiarly 
significant of the obvious danger, which, in this instance, ripened into 
injury : d r i v i n g  at  a high rate of speed into a bu!3y intersection occupied 
with traffic, with his vision partly obstructed. Under such circumstances 
it is usually seen that one who outruns his rieual limitations has made 
a blind date with disaster. I n  what form it presents itself is immaterial 
to the issue. 

The law upon the subject in this State has been expressed by J u s f i c c  
Barnhill in Dunn v. Bomberger, 213 N. C., 172, 177, 195 S. E., 364, as 
follows : "In order to establish actionable negliglwce the plaintiff must 
show that the defendant, in the exercise of ordinary care, could foresee 
that some injury would result from his alleged negligent act." 

South Carolina decisions are even stronger: "The liability of a person 
charged with negligence does not depend on the question whether with 
the exercise of reasonable prudence, he could or ought to have foreseen 
the very injury complained of ;  but he may be hdd  liable for anything 
which, after the injury is complete, appears to have bee11 a natural and 
probable consequence of his act or omission." Waahbwn v. Laclede G a s  
Light Co.,  202 Mo. App., 102, loc. cit. 115, 214 S. W.. 410, 414, approved 
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in Horne  v. Southern  R., 186 S .  C., 525, 197 S. E., 31, and in Tobias v. 
Carolina Power  & Light Co., 190 S. C., 181, 186. "It is sufficient that 
in view of all the attendant circumstances, he should have foreseen that 
his negligence would probably result in injury of some kind to someone." 
Tobias v. Carolina Power  & Light  Co. ( S .  C.), supra; Restatement of 
the Law of Torts, Vol. 2, Negligence, p. 1173, section 435. 

The situation dealt with in B u t n e r  v. Spease, supra, is so radically 
different from that presented in the present case as to distinguish the 
Butner  v. Spease case in principle and to make it inapplicable here. 
Here we are dealing with the conduct of two drivers approaching, enter- 
ing, and using a much used intersection in a populous town then occupied 
with traffic and with special, local, or state laws relating to the use of 
the intersection, and specifically the manner in which left-hand turns 
might be made and respected under the conditions then prevailing. 

I t  should be said also that in Beach v. Patton,  supra, Justice Schenck,  
who wrote the opinion for the Court, was dealing with a passive or 
inactive primary negligence which lends itself more readily to the doc- 
trine of insulated negligence when active negligence has intervened. 
Instances in which active negligence, continuing to the moment of the 
impact, may be insulated by intervening negligence must be compara- 
tively rare. Such primary negligence is never insulated when it is ob- 
viously a substantial contributing factor. No doctrine of whatsoever 
kind ought to be mechanically applied against the reason of the thing. 

While the jury, if the issue had been before it, might have inferred 
from the evidence that Crane was negligent, the ultimate effect could 
have been no more than make him a joint fort-fensor with the defend- 
ant, and this, of course, would not alter the result of the trial. 

We find 
No error. 

JOHN GRANT LAUGHTER V. L. R. POWELL. JR., AND HENRY W. ANDER- 
SON, RECEIVERS OF SEABOARD AIR LINE RAILWAY COMPANY, AND 

SEABOARD AIR LINE RAILWSY COMPANY. 

(Filed 31 May, 1941.) 

1. Master and Servant §§ 2, %Fact that minor obtains employment by 
misrepresenting age does not aftect employer's liability for neglkent 
injury. 

A minor, 19 years of age, with knowledge of the rule of a railroad com- 
pany against employment of minors, flled application stating that he was 
of full age. Upon examination by an authorized representative of the 
company he was found to be physically and mentally flt and was given 



I K  THE S U P R E M E  COU.RT. 

employment. Almost five months later he was injured in the course of his 
employment in interstate commerce. The jury l'ound that he was guilts 
of contributory negligence, but allegations of contributory negligence were 
not predicated upon his minority and there was nothing from which it 
might be inferred that his minority was a contributing factor to his injury. 
Held:  While the misrepresentation rendered the contract of employment 
voidable, until avoided the injured person was an employee within the 
meaning of the Federal Employers' Liability . k t ,  and entitled to the 
protection afforded by law, and could maintain his action under the Act 
to recover for the injuries sustained. 46 'C'. 8. C. A, secs. 51-69. 

2. Master and Servant 8 27- 
Evidence that plaintiff employee was injured by the negligence of de- 

fendant r:iilroad company held sufficient to take the case to the jury 
under authority of Atlantic Railroad Co.  v. Hughes,  278 U .  S. ,  496, 73 
L. Ed., 473. 

3. Master and Servant g 9 3 -  
In this action under the Federal Employers' Liability Act, the charge 

of the court on the doctrine of nssumption of risk held without error on 
authority of Hubbard u. R. R., 203 S. C., 675. 

4. Master and Servant g BB- 
The charge of the court on the issue of damages recoverable under the 

Federal Employers' Liability Act for physical injuries when both negli- 
gence and contributory negligence are found by the jury ivy held without 
error upon authority of 8. A. L. R. IZ. C'o. u. Tilglwzaw, 35 S .  Ct., 653, 237 
U. S., 199, 29 L. Ed., 1009. 

3. Trial 8 3 6  

An exception to the charge on the ground that  excerpts taken therefrom 
are conflicting cannot be sustained when the charge read contextually as 
a whole is free from this objection. 

APPEAL by defendants from Nimocks, J., a t  September Term, 1940, of 
WARREN. 

Civil action to recover for in jury  allegedly tamed by actionable negli- 
gence of defendants. 

Plaintiff for cause of action, briefly stated, alleges : That  on 26 August, 
1937, he was an  employee of the Seaboard Air  Line Railway Company, 
and was on duty as trainman on one of its freight trains, running be- 
tween Norlina, North Carolina, and Portsmouth, Virginia;  that  a t  
Boykins, Virginia, it  became his duty to uncouple a car to be set off from 
the train there; that in the performance of that  duty it was necessary 
for him to go between that  car  and the one next to it, and to release the 
air  hose which there operated the air  brake;  that  while he was between 
the cars and in the act of turning the angle cocks on the air  hose "the 
said train was suddenly and violently, without any previous warning or 
notice to this plaintiff, carelessly, recklessly and negligently moved by 
said defendant . . . and the plaintiff's arm was caught between the 
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drawhead and bumper . . . and as result . . . mashed, muti- 
lated, and rendered permanently useless, to his great damage.'' 

Defendants in their amended answer deny plaintiff's allegations of 
negligence, and, for further defense, (1) invoke the provisions of the 
Federal Employers' Liability Act, (2) plead (a )  the contributory negli- 
gence of, and (b)  assumption of risk by plaintiff, and (c) fraud of plain- 
tiff in obtaining employment by falsely and knowingly representing that 
he was twenty-one years of age, and ( 3 )  aver that as result of such 
fraud plaintiff cannot maintain an action under the Federal Employers' 
Liability Act, because he was not an employee. 

These facts appear to be uncontroverted : 
1. At the time of plaintiff's injury the defendants, receivers of the 

Seaboard Air Line ~ a i l w a ~  Company, were engaged in interstate corn- 
merce and the right, if any, of plaintiff to recover in this action arises 
under and must be determined by the provisions of the Federal Employ- 
ers' Liability Act. U. S. C. A., Title 45, sections 51-59. 

2. Rule 705 of defendants' printed Rules and Regulations for the 
Government of the Operating Department provides that ('Minors must 
not be employed in train, engine or yard service." I n  printed Train 
Rules Examination, submitted by defendants, plaintiff answered "Yes" 
to the question, "Hare you secured a copy of the current rules and are 
you conversant with same?" And, while plaintiff testified that at time 
of his examination he did not know of Rule 705. he knew that it was a 
rule of the railroad not to employ minors in train service. 

3. Plaintiff, in his written application for employment filed with de- 
fendants on or about 15 March, 1937, gave the date of 16 February, 
1916, as that of his birth, and stated to defendants' trainmaster, by whom 
he was examined for employment, that he was twenty-one years of age, 
when in fact he was born on 13 December, 1917, and was then a minor. 
The representations as to his age were made by plaintiff for the purpose 
of deceiving defendants and obtaining employment by them. 
4. The trainmaster, who gave the examination, found plaintiff "physi- 

cally and mentally fit to do the work," and he was given employment 
about 1 April, 1937, and worked, though not regularly, until 26 L4ugust, 
1937, when he was injured. 

Defendants aver and on the trial below offered evidence tending to 
show that they were deceived by the misrepresentations made by 
as above stated, and that if they had known he was not twenty-one years 
of age, he would not have been employed. 

Plaintiff replying to amended answer of defendant denies their aver- 
ments as to contributory negligence and assumption of risk, and alleges 
that on 1 April, 1937, when he was employed by defendants' agent to 
work as a trainman on their trains "he was in his twentieth year of age, 



692 I N  T H E  SUPREME C0UI;LT. [219 

was strong in mind and body, weighed about 150 pounds, and was fully 
able in every respect to do the work and serviceai of a man of mature 
years"; and that his injury was "in no way caused by the plaintiff's non- 
age, immaturity or want of physical or mental capacity to do the work 
he was employed to do and about which he was engaged when . . . 
injured . . . by the gross negligence and want of care of said 
defendants and their employees." 

Plaintiff, as witness for himself regarding his duties and the manner 
of his injury, testified substantially as follows: "I had to couple and 
uncouple cars, throw switches and unload merchanllise. Rob Bryant was 
conductor in charge of the freight train I was on on August 26, 1937, 
. . . The engineer was Mr. Rozar and a colorcd fireman . . . I 
was injured on that day on my hand and arm. I was uncoupling a car 
at  Boykins, Virginia. I was instructed by the conductor to set off a car 
at  Boykins, Tirginia, on a sidetrack, and to do this you have to uncouple 
the air hose, release the air brake and then pull the pin. I n  uncoupling 
the air there is one on one car and another on the other over a draw. 
[ turned the angle cock. I turned to the other to turn that out, and in 
doing so braced myself on the other car, and while in the act of turning 
that out the train was suddenly moved, and I caught my hand in between 
the drawhead and the bumper on the car. I did not give the conductor 
or engineer any order to move the car. I could not. I was in between 
the two box cars . . . I do not know who signaled the engineer to 
move the car. The conductor at that time was standing right behind me 
. . . I was familiar with the duties of coupling and uncoupling cars, 
just about all yon have to do. I had been working for the railroad about 
six months." 

Then, on cross-examination, plaintiff continued : "I was familiar with 
the construction of box cars and othm types of cars on the railroad. 
There was a hand hold on the end of each of those cars coupled together 
and which I was uncoupling. The hand hold was a little over one foot 
long. I guess. . . . A hand hold is a bar on the end of the box car if 
you want to climb through over the drawhead, or hold to it. I could 
hold to it. . . . When I went to work Mr. Norris, trainmaster, asked 
if I was lefthanded . . . I gave a signal and he asked if I was left- 
handed, and I told him that I was . . . Doing the work with my 
left hand I could not use any hand rail, could not stretch out that fa r  to 
hold to the hand rail and turn the angle cocks on the other car." 

Plaintiff further testified in substance that he d'id not look to see if 
there was a hand hold on the end of each of those cars; that he made no 
effort to put his hand on a hand hold when uncoupling the car;  that he 
did not try to find one; and that he was reaching over the drawhead to 
turn the angle cocks with his left hand. 
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On the other hand, defendants offered evidence tending to show that 
after the train came to a stop it did not move, nor was any signal to 
move given, until after plaintiff was injured; that the only way plaintiff 
could haye been injured was by the slack in the cars; that he would not 
have been injured by the slack if he had not placed his hand on the neck 
of the coupling, the only place between the cars in which it could have 
been mashed; that the cars were of standard construction and supplied 
with grab irons or hand holds for use and protection of employees work- 
ing between the cars in coupling and uncoupling cars. 

These issues were submitted to and answered by the jury as follows : 
"1. Was the plaintiff injured by the negligence of the defendants, as 

alleged in the complaint ? Answer : 'Yes.' 
"2. Did the plaintiff, by his own negligence, contribute to his injuries, 

as alleged in the answer 2 Answer : 'Yes.' 
"3. Did the plaintiff voluntarily assume the risk of injury, as alleged 

in the answer ? Answer : 'Xo.' 
''4. What damage, if any, is the plaintiff entitled to recover? Answer : 

'$8,000.00.' 
"5. Were defendants and plaintiff at the time of his injury engaged 

in interstate commerce ? Answer : 'Yes.' " 
From judgment in favor of plaintiff, upon the verdict rendered, de- 

fendants appeal to Supreme Court and assign error. 

K e r r  & X e r r  for plaint i f f ,  appellee. 
M u r r a y  A l l en  for defendants ,  appellants.  

WIXBOENE, J. Alll parties to this action concede that plaintiff must 
recover, if at all, under the provisions of the Federal Employers' Lia- 
bility ,let (45 U. S. C. A., sections 51-59) as interpreted by the Supreme 
Court of the United States. This was the theory of the trial in the 
Superior Court. 

Defendants, appellants, in the main, challenge the status of plaintiff 
as an employee. The question in this respect is raised by motions, aptly 
made, for judgment on the pleadings, and for judgment as of nonsuit at 
the c lo~e of all the evidence, and by exception to the charge of the court 
on the trial below. Here is the question: Where a young man, who is 
only nineteen years of age, knowing that a railroad company, which is 
engaged in interstate commerce, has a rule that "minors must not be 
employed in train . . . service," and in applying to such company 
for, and for the purpose of obtaining employment as a trainman, repre- 
sents that he is twenty-one years of age, and, upon examination by its 
authorized representative, he is fonnd to be "physically and mentally fit 
to do the work" of a trainman, and is employed as such, and, after work- 
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ing for several months, and, while i11 the peri'ormance of the duties 
imposed upon him in that capacity on a freight train engaged in inter- 
state commerce, is injured through the negligence of employees of the 
company, is he an employee within the meaning of the Federal Employ- 
ers' Liability Act? I f  so, may he maintain an action to recover for his 
injury? The trial judge ruled as a matter of law that plaintiff was such 
an employee and may maintain this action. 

Defendants, however, contend that this ruling is in conflict with the 
decisions of the Supreme Court of the United States in the case of 
Xinneapolis S f .  P. & S. 111. Ry C'o. 1) .  Rock (1929), 279 U.  S., 410, 49 
S. Ct., 363, 73 L. Ed., 766. 

While in that case the Court held that the pla~ntiff, an imposter, was 
not an employee and could not maintain the action, the case is clearly 
distinguishable from that at bar. 

We are of opinion that the ruling below is consonant with the clear 
weight of authority. Although the fact that an employee obtains employ- 
ment by means of false statements may be ground for rescission of the 
contract of employment, it is insufficient to renl-ler such contract void 
or to terminate the relation of master and servant, or employer and 
employee therehy created. 39 C. J., 276, M. & S., 40. 

Though not heretofore considered by this Court, this principle, in 
different aspects, inclnding that of misrepresenting the age of the appli- 
cant for employment, not only has been applied by the courts of several 
states, but has been applied and approved by t h ~  courts of the United 
States. Pertinent cases tried under the Federal Employers' Liability 
-2ct are these: Payne z3. Do~rgher fy  (1922), C.  (I. A., 8th Circuit, 283 
Fed. Rep., 353 (misrepresenting prior employmcmt and previous inju- 
ries) ; Minneapolis, S f .  P. & S. Ste. M.  R. R. Co. 2.. Rorum (1932), 286 
U. S., 447, 52 S. Ct., 612, 76 L. Ed., 1218 (misrepresenting age) ; Datuson 
v. Texas & P. Ry. Co. (1931, Court of Civil ,'ippeals of Texas), 45 
S. W. (2d),  367, reversed April, 1934, by Supren~e Court of Texas, 123 
Texas, 191, 70 S. W. (2d), 392, from which petition to Supreme Court 
of United States for writ of certiornri was denied October, 1934. 55 
S. Ct., 110, 293 U. S., 580, 79 L. Ed., 677 (a iwitchman made false 
statement as to previous injury while employed by another railroad 
company) ; Texas d? S. 0. R. Co. v. Websfer (1932 Court of Civil 
Appeals of Texas), 53 S. W. (2d), 656, reversed April, 1934, by Supreme 
Court of Texas, 123 Texas, 197, 70 S. W. (2d)) 394, from which petition 
to Supreme Court of Fnited States for writ of certiorari was denied 
October, 1934, and rehearing denied November, 1934, 293 U. S., 58, 79 
L. Ed., 677 (plaintiff withheld information that he had employed attor- 
neys to sue and had filed suit against former railrosd employer) : Kansas 
Ci ty ,  M.  CG 0. Ry. Po. o f  T ~ x o s  z5. Estes (1918), ('. Cir. Spp.  of Texas, 
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203 S. W., 1155; Qualls v. A. T .  & S t .  By. Co. (1931), Dist. Ct. of 
Appeals, Third District, California, 296 P., 645 (misrepresented length 
of time he worked for his brother). See, also, these cases in which the 
Federal Employers' Liability Act was not involved: 1Villiams v. Illinois 
Central R. R. Co. (1905)) 114 La., 13, 30 So., 992 (a  minor employed as 
brakeman falsely stated age) ; Matlock v.  Williatnsonville, G. & St .  L. 
Ry. Co. (1906)) Mo., 95 S. W., 849 (a  minor employed as brakeman 
misrepresented age); Galveston, H. & S. A. R y  Co. 0. Harris (1908), 
48 Tex. C. Civ. App., 434, 107 S. W., 108 (falsely stated nerer had any 
litigation with any railroad) ; Lupher .u. T h e  Atchison, T .  & S .  F. Ry. 
Co. (1910), 81 Kan., 585, 106 P., 284, 25 L. R. A. (N.  S.), 707 (minor 
falsely stating age) ; Hart v. T h e  Xew I'ork Central & Hudson River 
R. R. Co., 205 N. Y., 317, 98 N. E., 493 (misrepresenting age). 

I n  the Horum case, supra, the Supreme Court of United States, dis- 
tinguishing that from the Rock case, supra, said that "Plaintiff's physical 
condition was not shown to be such as to make his employment incon- 
sistent with the defendant's proper policy or its reasonable rules to insure 
discharge of its duty to select fit employees." 

I n  Payne v.  Daugherty, supra, the Circuit Court of Appeals, 8th 
Circuit, through Cotteral, Distrzct J., speaking to ruling of the trial 
court in excluding evidence offered to defeat the action on the ground 
that the plaintiff fraudulently secured his employment, as pleaded, and 
in refusing instructions tendering such defense, said: "I11 our opinion 
the rulings are correct. The complaint is not that proof is incompetent 
which tended to attribute the fall from the car to prior injury or afflic- 
tion. That is far different from permitting a retroactive dissolution of 
the relation of master and servant, by virtue of the contract, which even 
if voidable, was, while i t  subsisted, attended with the duty, required by 
law, for the safety of the latter . . . We regard the decisions such 
as Lupher v. Atchison, T .  $ S. F. Ry .  Co., 81 Kan., 585, 106 Pac., 284, 
25 3. L. R. (N.  S.), 707, as declaring the sound and just rule, namely, 
that there is liability to the employee, notwithstanding the inducement 
to the contract. Furthermore, this action was brought under the Federal 
Employers' Liability Law . . . And in our opinion we should hold 
that the defense urged was not available, in view of the positive terms of 
Sections 1 and 5 of the . . . Act," citing authorities. 

I n  the Lupher case, supra, a rule of defendant railway company for- 
bade the employment of minors in capacity of brakemen. I n  1904 
plaintiff entered the service of defendant as brakeman. At that time 
he was eighteen years of age, but represented that he was twenty-one, and 
obtained his position by that misrepresentation. I n  1906, while throw- 
ing a switch, he slipped and fell upon the tracks and was run over aad 
injured. He  sued the company alleging that his injury was due to its 
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negligence. H i s  evidence disclosed these facts. The trial court sustained 
demurrer thereto, basing its decision, it is said, upon the case Sor fo lX:  
& W .  Ry. Go. v. R o n d u r a n f ,  107 Va., 515, 59 S. E., 1091, upon the 
ground that his misrepresentation in securing his employment prevented 
the establishment of the relation of master and swvant. and that at the 
time of his injury he was either a trespasser or a t  most a mere licensee, 
to whom the company owed no other duty than not to injure him will- 
fully or wantonly. I n  reversing the decision of the lower court, the 
Supreme Court of Kansas epitomized in the syllabus its decision in this 
language: "The fact that  a brakeman obtained his position by falsely 
stating that he was of full age when he was in fact but eighteen years 
old ( a  rule of the company forbidding the employment of minors in  that  
capacity) does not relieve the company from its obligation to exercise 
the same care for his protection that is due to any other employee, or 
disentitle him to recove; for an injury due to the want of such care and 
not occasioned by his minority or immaturity." 

I n  the W i l l i a m s  case, supra,  the first headnote correctly interpreting 
the decision, reads: "When a young man was employed as a brakeman 
on a sworn application, in which he  stated that he w& 21 years old, he 
a t  the time having the physique of a man, his minority is no factor in 
a n  action for damages for personal in-juries." 

I n  the I I u r t  case, supra ,  the Court of Appeals of Kew York said: 
"The appellant proposed to show that, in the written application made 
by him (plaintiff), he falsely represented that he was over twenty-one 
years of age and, having obtained his position by the false representation, 
that his rights were only those of a licensee. The trial court committed 
no error in excluding the evidence, as constituting no defense. The mis- 
representation of the deceased affected the contract of employment, in 
the sense. that  i t  made it voidable: but i t  did not affect the relation of 
master and servant, with respect to the former's obligation under the 
statute respecting the safety of the person serving it. Notwithstanding 
that the deceased, by his misrepresentation, evaded the rule of the de- 
fendant forbidding the employ&nt of minors, he was, actually, in its 
service and, therefore, was entitled to the protevtion of an employee 
accorded by the law?" citing among others the L u p h e r  case, supra.  

The case of Dawson  2,. T e x a s  & P. Ry. Co., suprn ,  as well as the case 
of T e x a s  & N .  0. Ry. Co.  2,. W e h s f e r ,  s~cpra ,  was decided in the Court 
of Civil Appeals of Texas under authority of the h'ock case, s lrpm.  But 
the Supreme Court of Texas, in reversing the decision of the Court of 
Civil Appeals in the D a m o n  case, supra ,  has this to say : "It is clearly 
cbstablished as a fact, that  a t  the time Dawson applied for employment 
to defendant he was in every way physically fit to perform the duties of 
his employment, and had performed such duties for a period of twelve 
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years in a satisfactory manner before his injury, and that there was no 
causal connection with his injury and the false statements in his applica- 
tion, and that his injury was in no way related to said false statements. 
The fact that he concealed his employment by the Texas Midland Rail- 
road Co., and concealed that he had been injured while in its service, 
and had filed a suit against it, if seasonably applied, might have been a 
ground for cancelling his contract of employment with defendant in 
error, but would be insufficient to render it void or to terminate the rela- 
tion of master and servant. 39 C. J., 276, sec. 401. As such employee, 
and while in the full discharge of his duties, he could not be deprived of 
the protection of the law or of his right to recover for unlawful or negli- 
gent injuries inflicted upon him." Then, after quoting from the H a r r i s  
and E s f e s  cases, supra ,  in the latter of which the H a r r i s ,  Hart and 
L u p h e r  cases, supra ,  are ciked, and after citing others, among which are 
Qualls,  Bor l lm  and L u p h e r  cases, supra,  the Court continued: "The con- 
clusion reached by the Supreme Court of the Enited States in the R o c k  
case appeals to reason and justice. . . . Joe Rock made application 
for employment as a switchman in the yards of the Minneapolis, etc., 
Ry. Co. He underwent a physical examination at the hand of the Com- 
pany's surgeon, and was found to be in exceedingly bad physical condi- 
tion, and for that reason wav rejected. He  then applied under another 
name, and secured another man, who was well and strong, to stand the 
examination. He went to work under the assumed name, and was in- 
jured. The Supreme Court of the United States held that Joe Rock 
never hecame an employee of the railway company; that his gross fraud 
was a continuing act;  that at no time was he entitled to the protection 
or benefits of the Federal Employers' Liability Act, and could not recover 
thereunder. I t  did not hold that where the applicant made a false state- 
ment about a matter disconnected from or not associated with his em- 
ployment, and which was in no wise connected with the cause of his 
injury and not related to his fitness or his ability to discharge the duties 
required of him, he could not recover under the Federal Employers' 
Liability Act (45 U. S. C. A, 51-59). That it did not intend to so hold 
we think is made reasonably clear in the opinion written by the same 
eminent jurist in the case of Minneapol is ,  etc., Ry. Co.  v. B o r u m ,  286 
U. S., 447, 52 5. Ct., 612, 76 L. Ed., 1218." And, concluding, the Court 
said : "Dawson was an employee of defendant in error within the mean- 
ing of the Federal Employers' Liability Act at  the time he was injured. 
I t  was conclusively shown that he was physically and mentally sound, 
thoroughly competent to perform the duties required of him by defend- 
ant in error . . ." 

I n  the W e b s f e r  c a s ~ ,  supra,  it is said: "When Webster was employed 
by the Galveston, Harrisburg &. San Antonio Railway Company, . . . 



698 IX T H E  S U P R E M E  COURT. [219 

in  1916, the physical examination of him showed him to be physically 
fit. There was no untrue statement which affected the physical fitness 
of Webster to hold his position with the company, and i t  is assumed his 
physical condition was the same when he became an employee of plain- 
tiff in error. At least i t  was not shown that  his physical condition was 
such as to make his employment inconsistent with plaintiff in error's 
proper policy or its reasonable rules to insure discharge of its duty to 
select fit employees. Applicable here is the language used in the case 
of Minneapol is ,  etc., Ry. Co. v. B o r u m  . . . 3y the Supreme Court 
of the United States: ' I t  is clear that the facts found, when taken in 
connection with those shown by uncontradicted evic ence, are not sufficient 
to bring this case within the rule applied in Xinneapol i s ,  etc., Ry. C'o. v. 
Rock . . . supra,  or the reasons upon which that  decision rests.' " 

I n  both the Dawson and Webs ter  cases, supra,  petitions for certiorari 
were denied by the Supreme Court of the United States, and in  the latter 
case a rehearing was also denied. 

I n  the present case, although plaintiff John Grant Laughter obtained 
employment by defendants by falsely representing that he was twenty-one 
years of age, when in fact he was then only nineteen, and although de- 
fendants had a rule that minors must not be employed in train service, 
and would not have employed plaintiff if they had known that  he was a 
minor, defendants, finding him to be "physically snd mentally fit to do 
the work," actually employed him as a trainman. This constitutes a con- 
tract of employment, even though voidable, by which the relation of 
rnaster and serrant, or employer and employee, was created between 
defendants and plaintiff. Hence, in the light of applicable principles 
enunciated in the authorities to which reference is hereinbefore made, 
defendants, so long as that  relation subsisted, owed to plaintiff the duty 
to exercise the same degree of care for his protection that is due to any 
other employees under the provisions of the Federal Employers' Liability 
Act. 

Moreover, while it is true that the jury has found that plaintiff, by his 
own negligence, contributed to his injury, there is no averment by 
defendants nor is there evidence that such negligence was attributable 
to his minority. The defendants in pleading contributory negligence 
aver: "That, if the plaintiff was injured as alleged in the complaint, 
which is again expressly denied, such injury was the result of his own 
negligence in  going between the cars of the defendants' t rain and in 
placing his arm and hand in the position in which it was placed a t  the 
time of his injury, and in failing to exercise the care of an ordinarily 
prudent person under the circumstances." 

The defense relating to misrepresentations by the plaintiff is sum- 
marized in paragraph 16 of defendants' further amwer in this manner: 
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"16. That  plaintiff, having procured his alleged employment by fraud, 
the relation of master and servant under the Federal Employers' Lia- 
bility Act did not in fact exist, and plaintiff mas not an  employee of the 
defendants, Receivers, in contemplation of said Act, and plaintiff is not 
entitled to recover in this action." 

Therefore, the fact that plaintiff was guilty of contributory negligence 
standing alone is not sufficient to raise an  inference that  his minority 
was a proximate cause of his injury. 

The cases of S o r f o l k  Le. W. R y .  Co. v. Bondurant ,  supra,  and For t  
W o r t h  d! D. C. R y .  Co. v. Griflith (1930), Court of Civil Appeals of 
Texas, 27 S. W. (Zd), 351, cited by defendants, are distinguishable from 
the present case. 

As an  additional ground for motion for judgment as of nonsuit, de- 
fendants contend that  the evidence of negligence is not sufficient to take 
the case to the jury. Tested by the Federal Rule, as stated in Western 
and Atlant ic  Railroad Co. v. Hughes ,  278 U. S., 496, 73 L. Ed., 473, that 
to carry the case to the jury "more than a scintilla of evidence" must be 
offered, we are of opinion that  evidence of plaintiff is sufficient. See 
Hubbard P .  R. R., 203 5. C., 675, 166 S. E., 802. 

The charge of the court relating to assumption of risk, to which excep- 
tions 25, 26 and 2 i  are taken, is in substantial accord with the provisions 
of section 4 of the Federal Employers' Liability Act as interpreted in 
decision of the courts of the United States. The exceptions are not sus- 
tained. See Cobia c. R. R . ,  188 N. C., 487, 125 S. E., 18, and Hubbard 
v. R. R., supra,  for review of authorities. 

Defendants further except to the charge on the issue of damage, excep- 
tions 28 to 34, inclusive. We are of opinion that  the charge as given 
conforms substantially with the provisions of section 3 of the Federal 
Employers' Liability Act, relating to recovery of damages for physical 
injuries where both negligence and contributory negligence have been 
found by the jury, as interpreted and applied by the Supreme Court of 
the rn i t ed  States. See 8. A.  L. R y .  Co. z.. T i l g h m a n ,  35 S. Ct., 653, 
237 U. S., 499, 59 L. Ed., 1069, and cases cited therein. See, also, Cobin 
e. R. R. ,  supra. I t  is contended, however, that portions of the charge 
to which these exceptions are taken are conflicting. We are of opinion 
that the charge on this phase of the ease, when read as a whole, is intelli- 
gible and free from the vice charged. 

After giving due consideration to all other exceptions, we find no cause 
for disturbing the judgment of the trial court. 

KO error. 
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STATE O F  NORTH CAROLINA, Ex  REL. R. B. JOSEB. ~ D M I N I S T R A T O R ,  CUM 
TESTAMENTO ANNEXO, DE BONIS NON, OF HENRY HAYNIE, DECEASED, v. 
E. C. GRIGGS, PRINCIPAL; AND K. W. ASHCRAFT; L. D. ROBINSOX; 
W. HENRY LILES ; L. J. HUNTLEY: AND F. hi.  HIGHTOWER. JR., AND 

ELIZABETH RATLIFF HIGHTOWER, E X E C ~ T O R S  OF F. %I. HIGH- 
TOWER, DECEASED; AND E F F I E  A. LITTLE A N D  H. W. LITTLE. JR., 
EXECUTORS OF H. W. LITTLE, DECEASEXI; AND T H E  FIRST NATIONAL 
RANK O F  WADESBORO, N. C., ADMINISTRATOIL OF C. M. BURNS, DE- 
CEASED, SURETIES (ORIQINAL PARTIES DEFESDANT), AND E. C .  GRIGGS, 
EXECUTOR OF SARAH AKNE GRIGGS, E. C. GRIGGS, INDIVIDUALLY, H. 
BATTLE GRIGGS, HERBERT C. GRIGGS A X D  JIRS. DAVID BAL- 
LINGER (ADDITIONAL PARTIES DEFENDANT). 

(Filed 31 May, 1941.) 

1. Appeal a n d  Er ror  5 40a- 
A sole exception to the judgment as  signed preswts only the question of 

whether the judgment is supported by the record. 

2. Same- 

In the absence of a request that the court find the facts, i t  will be pre- 
sumed on appeal that the court found sufficient facts. upon supporting 
evidence, to support the judgment. 

3. Part ies  5 1 0 -  

I t  is the duty of the court to bring in all parties necessary to a complete 
determination of the controversy, Michie's Code, 4 6 0 .  

.Q. Same: Executors and  Administrators 3 31-In this action against ad- 
ministrator c. t. a., joinder of executor and  beneficiaries under  will of 
remainderman held proper upon t h e  record. 

This action was instituted by the administrator, c. t .  a., d. b. 1 1 . .  against 
the former administrator, c. t. a., and his suretits. Defendant adminis- 
trator and his sureties filed answer alleging that  iinder the will of plain- 
tiff's testator the entire estate, real and personal, passed to testator's 
daughter upon the death of testator's wife and the falling in of her life 
estate, that defendant administrator was appointed executor under the 
daughter's will. and that he and the daughter's children were her sole 
hmeficiaries and had divided the estate between them under the terms of 
her will by quitclaim deeds and had divided the personalty, and that the 
daughter's children had instigated the action by plaintiff administrator in 
order to avoid the plea that they were estopped by their conduct from 
claiming any interest in testator's estate, that all debts of testator's estate 
had been paid, and that the settlement between tl e parties constituted a 
complete settlement of testator's estate. and of the daughter's estate. Upon 
motion of defendant administrator and his sureties, the court found that 
defendant administrator in his individual capacity and in his capacity a s  
executor of the daughter's estate, and the daughter's children, beneficiaries 
under her will, mere necessary parties to a comple:e determination of the 
czontroversy, and granted defendants' motion for their joinder. Held: 
17p011 the record, the allowance of the motion for the joinder of the addi- 
tional parties defendant mas properly granted. Jlichie's Code, 456. 460. 

STACY, C. J., and BARKHILL, J., dissent. 
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APPEAL by plaintiff from Alley, J., at November Term, 1940, of 
,INSON. Affirmed. 

This is an action brought by plaintiff, administrator, cum testamento 
annexo, de  bonis non, of Henry Haynie, deceased, against E. C. Griggs, 
principal, and the sureties on his bond, for an accounting. The record 
discloses the complaint and answer-which are lengthy. 

Defendants in their answer deny liability and set up certain defenses 
and pray that certain parties be made defendants to the action. The 
facts set forth, in part, as alleged in the answer of E. C. Griggs, are:  
"Henry Haynie died on March 1, 1910. His last will and testament was 
dated July 15, 1886, and was admitted to probate in the office of the 
Clerk of the Superior Court of Anson County on March 18, 1910, re- 
corded in Will Book E, at  pages 159, etc. Margaret Haynie, widow of 
the said Henry IIaynie, was appointed executrix of said will, but she 
renounced her right to qualify as such and recommended the appointment 
of E. C. Griggs, her son-in-law, as Administrator, cum fcstan~ento an- 
nexo. Under his will, Henry Haynie devised and bequeathed all of his 
property both real and personal, to his widow, Margaret Haynie, 'To 
have, hold, use, occupy and enjoy for and during the period of her 
natural life only. After her death to my daughter, Sarah Anne Haynie, 
to have and to hold absolutely and in fee simple.' The Sarah Anne 
Haynie mentioned in said Will was the only surviving child of Henry 
Haynie and Margaret Haynie, and the said Sarah Anne Haynie subse- 
quent to the execution of said Will, married E. C. Griggs, the Adminis- 
trator herein. The said Sarah Anne Haynie by a prior marriage to a 
brother of the said E. C. Griggs had one child namely, David Griggs, 
who is now the wife of Fred B. Ballinger. Two children were born of 
the marriage of E. C. Griggs and Sarah Anne Haynie namely, H. Battle 
Griggs and Herbert C. Griggs. 

"After the death of Henry Haynie on March 1, 1910, his widow, 
Margaret Haynie, and the said Sarah Anne Haynie Griggs and her hus- 
band, E. C. Griggs, and the three children above-named, all lived together 
as one family at the residence of the late Henry Haynie, and continued 
so to live up until the date of the death of Margaret Haynie on April 26. 
1920; that the children of Sarah Anne Griggs, and her husband E. C. 
Griggs, continued to make their home with their parents up until the 
date of their respective marriages, as follows : H. Battle Griggs married 
July 13, 1922; Herbert C. Griggs, n~arried October 7, 1924, and David 
Griggs married November 26, 1924. 

"Mrs. Sarah Anne Griggs died May 27, 1929, after having first made, 
published and declared her last will and testament, which has been ad- 
mitted to probate in the office of the Clerk of the Superior Court of 
.Inson County. E. C. Griggs was appointed executor of the last will 
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and testament of his wife, Sarah Anne Griggs. Ullder the provisions of 
her will she devised to her husband, E. C. Griggj, one-fourth (1h) in 
value of her real estate to have and to hold for and during the period 
of his natural life, with the remainder to her three children, David 
Qriggs, H. Battle Griggs and Herbert C. Griggs, share and share alike. 
IJnder said Will she bequeathed her personal property, share and share 
alike, to her husband, E. C. Griggs, and to her children, David Griggs, 
11. Battle Griggs and Herbert C. Griggs. 

"Following the death of Sarah Anne Griggs in 1929, the devisees under 
her last Will and testament, namely, E .  C. Griggs, David Griggs (who 
married Ballinger), IT. Battle Griggs and Herbert C. Griggs undertook 
to divide between themselves, and in accordance ui th  the provisions of 
her said Will all of the farming lands owned by the said Sarah Anne 
Chiggs at  the time of her death, said division was; made by quit-claim 
deeds to said devisees. I n  said division 633 acres of land, more or less, 
was conveyed to E. C. Griggs for and during the period of his natural 
life, subject to the terms of the Will of the said Sarah Anne Griggs; 
4121/! acres, more or less, were conveyed to Herbert C. Griggs ; 555 acres, 
more or less, were conveyed to H. Battle Griggs, a1 d 511 acres, more or 
less, mere conveyed to David G. Ballinger. ,111 of the debts of the estate 
of the said Sarah Ahme Griggs hare been fully paid and satisfied. 

"In January 1930, H. Battle Griggs, Herbert (:. Griggs and David 
Griggs Ballinger and E. C. Griggs, the legatees artd devisees named in 
the last TVill and testament of Sarah Anne Griggs, inutually agreed upon 
a division in accordance with the said last Will 2nd testament of the 
stock, farming tools and implements and substantially all of the personal 
property belonging to the estate of the said Sarah *Anne Griggs, with the 
exception of certain personal property set out and enumerated in para- 
graph 14 of the plaintiff's complaint, which said pwsonal property was 
and is as this defendant verily believes a part of the estate of the said 
Sarah Anne Griggs and that the said E. C. Griggs, as Executor of said 
estate, is now entitled to the possession of said property; that thereafter 
about July 1930, the said devisees named in the last Will and testament 
of the said Sarah Anne Griggs, deceased. mutually agreed upon and made 
a division of the lands belonging to the said Sarah Anne Griggs at the 
time of her death and executed quit-claim deeds to the several de\' 'isees 
above named; that all of the real estate owned by the said Sarah Anne 
Griggs at the time of her death was divided as aforesaid, with the excep- 
tion of the lots of land on the West side of the Camden Road in the 
Town of Wadesboro, which was the residence of the said Sarah Anne 
Griggs and her husband E. C. Griggs, at the time of the death of the said 
Sarah Anne Griggs, and a certain lot and store building on the North side 
of East Wade Street in the town of Wadesboro; that said real estate was 
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not then divided between the said parties as i t  was not susceptible of 
actual division between said parties and i t  was deemed advisable on 
account of economic conditions to hold said property and sell the same 
for division a t  a later t ime; that  the devisees named in the last Will and 
testament of Sarah  Anne Griggs above named, entered into possession of 
the respective lands mutually allotted to and conveyed to each of said 
parties, under the terms of said last Will and testament, a t  or prior to the 
time of the execution of the quit-claim deeds hereinbefore referred to, 
and each of said devisees has used his or her portion of said land as the 
individual property of such devisee since said time. 

"That in making the division of the real and personal property re- 
ferred to in the preceding paragraph, and by participating in and holding 
and recognizing the property allotted to each of said devisees, by mutual 
consent of parties referred to in preceding paragraph, the said parties 
are now estopped to deny that  said property was a part  of the property 
owned by Sarah  Anne Griggs a t  the time of her death and that  the same 
passed under the last Will and testament of the said Sarah  Anne Griggs. 
and the plaintiff in this action is also estopped by the acts and conduct 
of the said legatees and devisees to claim any interest in said property, 
and has no right to recover anything from the defendants herein. 

"That this defendant is informed, advised, believes and so alleges, that 
the plaintiff in this action has no interest whatsoever in the estate of 
Sarah  Anne Griggs, deceased, and that  the said plaintiff, R. B. Jones. 
Administrator, c. t .  a., d. b. n., of Henry  Haynie, deceased, is not now 
the owner of any property sued for in this action, and is not entitled 
to and should not be permitted to maintain said action against this 
defendant or  the sureties on his Administration Bond. This defendant 
further says and alleges, that  the personal property set out and referred 
to in paragraph 14 of the plaintiff's complaint is a part  of the estate and 
property of Sarah  Anne Griggs, deceased, and that  R. B. Jones, c. t .  a. ,  
d. b. n., of the estate of Henry  Haynie, deceased, is not the owner of 
any of said property and has no right to administer the same, and that  
the Court had no power or authority to permit or allow the said plaintiff 
to dispose of any of said property or to make use of the same in any way 
whatsoever in payment of costs and charges of Aidministration, including 
any alleged attorneys' fees, commissions or costs of any kind, and that  
no legal determination has been had of the title to said property and such 
orders as have heretofore been made by the Court do not have the legal 
effect of transferring the title to said property to the plaintiff herein; 
and this defendant is informed, advised, belieres and so alleges, that  the 
said E .  C. Griggs, Executor of Sarah  Anne Griggs, deceased, is entitled 
to have the said property returned to him forthwith without any deduc- 
tion or impairment thereof. and that  he is entitled to recover interest 



704 IS T H E  S U P R E M E  COURT. 

thereon while the same has been wrongfully held by and u ~ o n g f u l l y  used 
and misapplied by the plaintiff herein." 

A motion was made in the cause as follows : 
"Now come the defendants, L. D. Robinson, W. Henry  Liles and F. M. 

Ilightower, Jr., and Elizabeth Ratliff Hightower, Executors of F. bl. 
Hightower, deceased, and Effie A. Little and H. W. Little, Jr . ,  Executors 
of H. W. Little, deceased, and the First  National Bank, of Wadesboro. 
N. C., Administrator of C. M. Burns, deceased, through their under- 
signed counsel, and move the Court to enter an  Orcer herein making the 
following parties defendants herein, to-wit: E. C. Griggs, individually, 
E. C. Griggs, Executor of the last Will and testament of Mrs. Sarah  
-2nne Griggs, deceased, II. Battle Griggs, Herbert C. Griggs and Mrs. 
David G. Ballinger. 

"These defendants respectfully show to the C'ourt that the said above 
named parties are necessary and proper parties hereto, and are interested 
in the result of this action for t ha t :  

"The defendants will set forth in  their answer, as against said parties, 
that  all of the property of the estate of H. Haynie in existence after the 
death of Margaret Haynie, widow of I I .  Haynie, went by virtue of the 
uil l  of 11. Hagnie, to  hi^ on1-j- child, Xrs .  Sarah  Anne Haynie Griggs, 
and by her will her property in existence a t  the time of her death mas 
bequeathed and devised to E. C. Griggs, together wibh her three children, 
Mrs. David G. Ballinger, I I .  Battle Griggs and Herbert C. Griggs, and 
that there has been a settlement and division of the property of the said 
Mrs. Sarah  , h n e  Griggs, deceased, which settlement extended to and 
included all of the lands which belonged to the said Mrs. Sarah  Anne 
Griggs under the Will of H. Haynie, deceased, with the exception of two 
pieres thereof located in the Town of Wadesboro, one constituting a 
dwelling place, and the other a store building and lot. 

"The defendants will also qet u p  that all of the property of the estate 
of R. Haynie, deceased, which was not used by his widow, before named, 
was, after her death, used by the said Mrs. Sarah  Anne Griggs, the sole 
legatee and devisee under the said H. Raynie's will, and her children, 
whose names appear abore, and that  after the children of the said Mrs. 
Sarah ,Inlie Griggs attained their majorities, they ratified, approved and 
consented to all of the uses made thereof, participated therein, consumed 
and used the same, and are estopped now to claim the same from the 
defendant. E. C. Griggs, *idministrator, c. t .  a., of H. Haynie, or indi- 
vidually, and from the defendants who were sureties on the administra- 
tion bond of the said 13. Haynie estate. 

"They will allege, in good faith, and offer evidence tending to show 
that  the application for and the appointment of R. B. Jones, Adminis- 
trator, d.  b. n., c .  I .  0.. of H. Haynie, deceased, was on the part of 
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H. Battle Griggs, who claims also to be the assignee of Herbert C. Griggs, 
without the consent of Mrs. David G. Ballinger, in an effort to attempt 
to avoid the applicability of pleas on account of their conduct when they 
had used and enjoyed, and had benefited from the use and enjoyment of 
the property of their mother, Mrs. Sarah Anne Griggs. 

'(The defendants will allege and offer evidence tending to show that a 
gin was built on one of the tracts of the H. Haynie land, which at  that 
time was the property of Mrs. Sarah Anne Griggs, which she took under 
the will of H. Haynie, and the said gin was constructed out of funds 
belonging to the said Mrs. Sarah Anne Griggs, and by her consent and 
direction, but in this action, the plaintiff, Jones, at  the instance of 
H. Battle Griggs, and such other of said children as may desire to par- 
ticipate therein, seek to collect this fund from these defendants after they 
have received it in the improvement of the lands, and each of said chil- 
dren benefited in the division of said lands by the increase in value on 
account of the construction of said ginnery, and these defendants are 
informed and believe that they are entitled to plead these facts against 
the children of the said Mrs. Sarah Anne Griggs, who took all of their 
property rights, if any, under the will of Mrs. Sarah Anne Griggs, and 
are now estopped to assert any claim thereto on the grounds that said 
fund was a part of the H. Haynie estate. 

"That, for the reason set forth with respect to the above matter, and 
other matters appearing in the affidavit of E. C. Griggs, which was made 
on the 10th day of June 1937, which is hereto attached and made a part 
hereof, these defendants make this motion. 

"WHEREFORE, the defendants move the Court to enter an order 
making the above-named parties, parties to this action, and that process 
be issued for them as provided by law, and that they be allowed to file 
such pleadings as they may desire, and that Order be served on the 
plaintiff. R. B. Jones, Administrator, d. b. n., c, t. a., of H. Haynie, 
deceased, or his attorneys Fred J. Coxe, or J. C. Sedberry, to show cause 
why this Motion should not be granted." 

The defendant sureties on the bond of E. C. Griggs, administrator of 
Henry Haynie, deny liability and in their answer say: 

"These defendants are informed and believe that there was a full and 
complete settlement of the Henry Haynie estate by and between the 
defendant, E. C. Griggs, Administrator thereof, and Sarah Anne Griggs, 
and that all of the property of said estate not consumed during the life- 
time of Margaret Haynie, widow, was delivered and turned over to the 
said Sarah Snne Griggs, and that the same constitutes a complete and 
final settlement of said estate. 

"These defendants are informed and believe that there was an agree- 
ment between Margaret Haynie, widow, and Sarah Anne Griggs, imme- 

23-210 
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diately after the debts of Henry Haynie estate had been paid and prac- 
tically one year after the qualification of E. C. Griggs, Administrator, 
c. f. u., of Henry Haynie, deceased, that the said estate should be and 
remain the property of Margaret IIaynie and Sarah Anne Haynie 
Griggs, according to their respective rights under the aforesaid will of 
Henry Haynie, deceased, and should be used and managed by E. C. 
Griggs for them as their property and that the same constituted a full 
and complete settlement and a complete administration of the estate of 
Henry Haynie, deceased. 

"That on account of the aforesaid agreement a n l  settlement there has 
been a complete and full administration of the estate of Henry Haynie, 
deceased, and the plaintiff and H. Battle Griggs, Herbert C. Griggs and 
Mrs. David Ballinger are estopped and barred from the maintenance 
of any suit in respect to the same, or to recover any portion or part 
thereof, and these defendants plead and rely upon such estoppel and bar 
against any recovery herein. 

' (WHEREFORE, these defendants having fully answered, pray judg- 
ment that the plaintiff recover nothing herein, and I hat H. Battle Griggs, 
Herbert C. Griggs and Mrs. David Ballinger be decreed to be estopped 
and barred from asserting any claim whatsoever against these defendants, 
and for costs, and for such other and further relief as to the Court may 
seem just and proper." 

The judgment of the court below was as follo~rs : 
'(This cause coming on to be heard, and being heard before the uiider- 

signed Judge, presiding at  the November Term, 1940, of the Superior 
C'ourt of Anson County, upon the motion of the defendants to make 
parties, whereupon, after hearing the pleadings and the arguments of 
counsel, and after considering the authorities relied upon by the respec- 
tirc counsel in support of, and in opposition to, the said motion, it 
appearing to the Court that E .  C. Griggs, as Executor of the Last Will 
and Testament of Sarah Anne Griggs, deceased, and individually, is a 
necessary party, and that H. Battle Griggs, Herbert C. Griggs and %IPS. 
David Ballinger, are likewise necessary parties :o certain causes of 
action alleged in the complaint, particularly the cau'ies of action set forth 
in paragraphs 16, 18, 20 and 21  of the complaint, altd the can-e of action 
wt  forth in the pleading in paragraph 32 of the complaint : 

"It i ~ ,  therefore, Considered, Adjudged and Ordered by the C'ourt, that 
the said E. C. Griggs, Individually, and E. C. Griggs as Executor of the 
Last Will and Testament of Sarah Anne Griggs, deceased, and H. Battle 
Griggs, Herbert C. Griggs and Mrs. David Ballinger be, and they are 
hcreby made party defendants in said action, and it is directed that 
summons issue from the Clerk of the Superior Court of Anson County, 
and be serred on said defendants, and when so served the said defendants 
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are allowed thir ty days from the date of such service to  file such plead- 
ings herein as they map be advised, and that  the plaintiff be allowed 
thir ty days thereafter in which to file answer, reply, or  other proper 
pleading. Felix E. Alley, Judge Presiding." 

The plaintiff excepted to the judgment as signed and appealed to the 
Supreme Court. 

J. C. Sedberry and Fred  J .  Coxe for  plaintiff. 
Varser, Xc ln ty re  & Henry fo r  L. D. Robinson and W. Henry  Liles. 
E. 9. Hightower for  F. 31. Hightower, Jr . ,  and Elizabeth R. High- 

tower. Erecufors of F. -11. Hightower, deceased. 
R. L. Smifh f o r  Efie A. Little and H. TI'. Little, J r . ,  Executors of 

H. My. Little, deceased. 
B. ill. Covington f o r  First  Sa t iona l  Bank, Administrator of C. -11. 

Burns,  dwensed. 

CLAKXROX, J. Was there error in the court below making E. C. 
Griggs, executor of the last will and testament of Sarah  Anne Griggs. 
E. C. Griggs, individually, and H. Battle Griggs, Herbert C. Griggs and 
Mrs. David Ballinger parties to the action? We think not. 

The court below, in the judgment, after hearing the pleadings and the 
arguments of counsel and authorities relied on by counsel for plaintiff 
and defendants in support of their contentions, held that  they were 
necessary parties. I n  this we see no error. The only exception made by 
plaintiff is to the "judgment as signed.'' The only question, therefore, 
before the Court is whether, on the face of the record, the judgment is 
supported hy the record. Diaon v. Osborne, 201 N. C., 489 (493) ; 1 7 1  re 
Will of Benrd, 202 S. C., 661; S. z.. Abbott, 218 N. C., 470 (474). 

It is a rule of this Court that  where there has been no request to find 
the facts, i t  will be presumed that  the court below, upon competent evi- 
dence, found sufficient facts to support the judgment. .JIcCune 1 1 .  M f g .  
Co., 217 II-. C., 351 (354-5) ; Wood c. Woodbury & Pace, Inc., 217 X. C., 
356 (359-60) ; Par r i s  v. Fischer B Co., ante, 292 (295). 

From an  examination of the record, we think the additional parties 
were necessary to a complete determination of the action. N. C.  Code, 
1939 (Xichie) ,  see. 456, is as follows : "A11 persons may be made defend- 
nnts, jointly, severally, or in the alternative, who hare  or claim, an  
interest in the controversy adverse to the plaintiff, or who are necessary 
parties to a complete determination or settlement of the question involved. 
I n  an action to recover the possession of real estate, the landlord and 
tenant may be joined as defendants. Any person claiming title or right 
of possession to real estate may be made a party plaintiff or defendant, 
ns the case requires, in such action. I f  the plaintiff is in doubt as to the 
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persons from whom he is entitled to redress, he may join two or more 
defendants, to determine which is liable.'' 

N. C. Code, supra, see. 460, in part is as follows: "The court either 
between the terms, or at  a regular term, according to the nature of the 
controversy, may determine any controversy before it, when it can be 
done without prejudice to the rights of others, but when a complete 
determination of the controversy cannot be made without the presence 
of other parties, the court must cause them to be brought in. When in 
an action for the recovery of real or personal property, a person not a 
party to the action, but having an interest in its subject matter, applies 
to the court to be made a party, i t  may order him to be brought in by 
the proper amendment," etc. When a complete determination of the 
matter cannot be had without the presence of other parties, the court 
must cause them to be brought in. Kornegay P .  Steamboat Co., 107 
N. C., 115 (117) ; Parton v. Allison, 111 N.  C., 429 (431) ; Burnett 
v. Lyman,  141 N .  C., 500; McReel v. Hollonzan, 163 N.  C., 132 (134) ; 
Barbee v. Cannady, 191 N.  C., 529; Rank v. Lewl's, 203 N .  C., 644; Fry 
v. Pomona Mills, 206 N.  C., 768. 

The bringing in of necessary parties, when a complete determination 
of the whole matter cannot be had without their presence, is a duty of 
the trial court. The plain language of N. C. Code, sec. 460, supra, 
permits and requires this to be done. Kornegay v. Stean~boat Co., 
supra; Maxwell v. Barringer, 110 N. C., 76 (84) ; Parton v. Allison, 
supra; Burnett v. Lyman,  141 N.  C., 500; McKeel v. Hollotnan, 163 
N. C., 132 (134). 

I n  Rental Co. v. Justice, 212 N. C., 523, the Court reviews the authori- 
ties relating to amendments and says, at p. 523 : "13y virtue of the liberal 
powers of amendment the court may, before or after judgment, in fur- 
therance of justice amend any pleading, process or proceeding by adding, 
or striking out, the name of any party; and at  the hearing of the cause, 
or between terms, or at  a regular term, the court may require new parties 
to be brought in by proper order or sufficient process." McIntosh N. C. 
Practice & Procedure, 245; N. C. Code, secs. 460 and 547; Walker v. 
Miller, 139 N. C., 448; Rushing 21. Ashcraft, 211 N.  C., 627; C'lwenger 
21. Grover, 212 N.  C., 13 ;  Peitzman ti. Zebulon, nnte, 473. 

An analogous case is found in McLeod v. Maurer, 215 S. C., 795. 
This was a suit by creditors for the settlement of an estate, in which the 
sureties on 'an administration bond and the heirs-at-law were made 
parties, and the sureties demurred on the ground of misjoinder of parties 
and causes of action. The Court affirmed the trial court in overruling 
this demurrer. N. C. Code, secs. 135, 456 and 507; Leach v. Puge, 211 
N .  C., 622; Robertson v. Robertson, 215 N. C., 562. 
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Under the  liberal practice in reference to  parties t o  an action, f o r  the  
purpose of settling al l  matters  i n  one action, we th ink  that the  addi- 
tional parties were necessary and  proper  and  the refusal of the court 
below t o  have them made  parties would have been prejudicial t o  their  
rights. We d o  not  discuss whether  the  amendment  making  new parties 
is discretionary with the  court  below and  therefore not  appealable. Wil- 
mington v. Board of Education, 210 N.  C., 197 (198). 

F o r  the  reasons giren,  the judgment  of the  court  below is 
Affirmed. 

STACY, C. J., and BARNHILL, J., dissent. 

STATE O F  NORTH CAROLINA, Ex  REL. UNEMPLOYMENT COMPENSA- 
TION COMMISSION v. J. M. WILLIS BARBER AND BEAUTY SHOP, 
AXD REPSOLDS BUILDING BARBER SHOP, WIKSTON-SALEM, N. C. 

(Filed 31 May, 1941.) 

Master and  Servant § 61-Appellant f rom Unemployment Compensation 
Commission is not  entitled to jury trial upon exceptions to flnding of 
fact. 

When, in a proceeding under the Unemployment Compensation Law to 
determine the liability of a defendant for taxation a s  an employer, excep- 
tions are  taken to the findings of fact made by the Commission in accord- 
ance with the procedure prescribed by the Act (ch. 1, Extra Session of 
1936. amended by ch. 27, Public Laws 1939), the defendant is not entitled 
to a trial de  novo of the issues raised by his exceptions, the provision of 
sec. 11 ( n )  that upon exceptions to any facts found the cause should be 
placed on the civil issue docket not necessarily requiring a trial by jurg, 
C. S., 562, 952, and it  being expressly provided by secs. 11 ( m )  and 6 ( i )  
that the Andings of fact by the Commission should be conclusive when 
supported by evidence, and that the jurisdiction of the Superior Court 
should be conflned to questions of law. 

Constitutional Law § 17:  Taxation 34- . 
The constitutional right to trial by jury, S. C. Constitution, Art. I, ser. 

19, does not apply to matters concerned with the administration of the 
tax laws and the machinery for the collection of taxes, unless the statute 
affords express authority for this method of determining questions of fact. 

Same: Master and  Servant 8 61- 
The provisions of the Unemployment Compensation Law that the Com- 

mission's findings of fact in a proceeding before it  should be conclusive 
on appeal when supported by competent eridence is constitutional, and 
objection thereto on the ground that it  deprives a defendant of his right 
to trial by jury is untenable, since the provision relates to the administra- 
tion of a tax law and the machinery for the collection of taxes, and 
further, since in addition to the remedy of appeal from the decision of the 
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Commission, the Act provides that  a defendant may pay the tax under 
protest and sue for its recovery. Sec. 14 ( e ) .  

4. Same- 
A defendant in a proceeding under the Sorth ('arolina Lneinploynient 

Compensation Law is given the right to appeal, and also to  pay the tax 
under protest and sue for its recovery, but he m w t  pursue his remedy in 
the manner prescribed by the Act, and when he appeals upon exceptions 
to the findings of fact made by the Commission in a proceeding to deter- 
mine his tax liability he may not object to the prcwisions of the Act that 
the Commission's tindings :\re conclusive when supported by evidence. 

5. Master and  Servant § 68: Constitutional Law §§ 13, 1& 
An individual who operates three places of business, employing in the 

aggregate more than 8 employees, is an "employer" a s  defined in sec. 19 
( f )  ( 4 )  of the Sortli Carolina Unemployment Compensation Act, and he 
cannot successfully maintain that  the application of this section to him 
and tlie imposition of the unemploynlent compensrition tax deprives him 
of property without due process of lam or denies him of the equal protec- 
tion of the laws, 14th Amendment to the Federal Constitution, Art. I, 
sec. 17 of the State Constitution, sec. 19 ( f )  (4) of the Bct not being 
violative of constitntitrnal provisions when properly interpreted and ap- 
plied. 

6. Master and  Servant Cj 36- 
The intent of the Legislature to provide a wide scope in the applicatio~l 

of the Unemployment Compensation Act to mitigate the economic evils of 
unemployment, and to hring within its provisiotlfs employments therein 
defined beyond the scope of existing definitions or categories, is  apparent 
from the language of tlie Act, and all doubts as  to c!onstitutionality should 
he resolved in favor of the validity of the Act and all i ts provisions. 

APPEAL by defendant  J .  M. Willis f r o m  Roussenu, J., a t  F e b r u a r y  
Term,  1941, of FORSYTH. Affirmed. 

T h i s  was a proceeding under  t h e  Unemployment Compensation L a w  
to determine the  liability of the defendant  J. M. TVillis f o r  taxat ion as  
a n  employer under  the statute. I n  accord with the  procedure prescribed 
by the Act (ch. 1, E x t r a  Session, 1936, amended by  ch. 27 and  ch. 209, 
Publ ic  Laws 1939) ,  t>e facts  i n  relation thereto were found by  the  
L-nemployment Compensation Commission, and  upon t h e  facts  so found 
it was concluded as  a mat te r  of l a w  that  three employing uni ts  were 
controlled by  t h e  defendant, and  t h a t  he was responsible f o r  contribu- 
tions to  the  Unemplopment Con~pensa t ion  fund  with respect to  wages 
payable f o r  employment therein. 

Exceptions to  the fiiitlings of fact  and c o n c l ~ s i o n s  of law were duly 
noted and appeal  taken to the  Superior  Court .  In the Superior  Cour t  
defendant demanded t r ia l  tle novo by the court a n 3  j u r y  a t  t e rm time. 
upon issues raised by  his exceptions. Motions to this effect were denied. 
T h e  court held that  the findings of fact  by  the r m m p l o y m e n t  Compen- 
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sation Commission were supported by competent evidence, and adjudged 
that  these findings, as well as the conclusions of law thereon, be in all 
respects approved and affirmed. 

Defendant appealed to this Court, assigning errors. 

Adrian J. Sewton,  Ralph Moody, and TIT .  D. Holoman for  plainfiff, 
appellee. 

Winfield Blackwell and Gilbert L. Xhermer for defendanf, appellant. 

DEVIX, J. Upon investigation, conducted in accordance with the 
procedure prescribed by the-Cnemployment Compensation statute, and 
from the testimony thereby obtained, i t  was found as a fact by the 
Unemployment Compensation Commission that  defendant J. 11. Willis 
was proprietor of three employing units, "J. M. Willis Barber SI Beauty 
Shop, 124 Burke Street,'' "J. M. Willis Barber & Beauty Shop, 114 
Reynolds Building," and '(Reynolds Building Barber Shop," all in the 
city of Winston-Salem, and that in these places, where the business indi- 
cated was carried on under the ownership or control of the defendant, 
more than a sufficient number of persons were regularly employed to 
require contributions under the Cnemployment Compensation statute. 

The first question presented by the appeal, and the one chiefly debated 
in  the argument, is whether the findings of fact made by the Cnemploy- 
ment Compensation Commission, in determining the liability of the 
defendant under the Unemployment Compensation Law, were conclusive 
on appeal, or whether, upon exceptions to the findings of fact, duly noted 
and brought forward on appeal to the Superior Court, the defendant was 
entitled to a trial of the issues by the court and jury de no/*o. 

The provisions of the statute which relate to appeals from the Commis- 
sion and the procedure thereon are contained in see. 11 ( m )  and ( n ) ,  the 
pertinent portions of which we quote as follows : 

"(m) The Commission after due notice shall have the right and power 
to hold and conduct hearings for the purpose of determining the rights, 
status and liabilities of any 'employing unit' or 'employer' as said terms 
are defined by Section 19(e)  and Section 19 ( f )  and subsections there- 
under of this Act. The Commission shall have the power and authority 
to determine any and all questions and issues of fact or questions of law 
that  may arise under the Unemploynlent Compensation Law that  may 
affect thk rights, liabilities and status of any employing unit or employer 
as heretofore defined by the Unemployment Compensation Law including 
the right to determine the amount of contributions, if any, which may 
be due the Commission by any employer. A11 hearings shall be con- 
ducted and held a t  the office of the Commission and shall be open to the 
public and shall be stenographically reported and the Commiision shall 
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provide for the preparation of a record of all hearings and other pro- 
ceedings. The Commission may provide for the taking of evidence by a 
deputy in which event he shall swear or cause the witnesses to be sworn 
and shall transmit all testimony to the Commission for its determination. 
From all decisions or deterrnintxtions made by the Commission any party 
affected thereby shall be entitled to an appeal i;o the Superior Court. 
. . . When an exception is made to the facts as found by the Com- 
mission, the appeal shall be to the Superior Court in Term Time but 
the decision or determination of the Commission upon such review in the 
Superior Court shall be conclusive and binding as to all questions of fact 
supported by any competent evidence. . . . 

"(n) The cause shall be entitled 'State of North Carolina on Relation- 
ship of the Unemployment Compensation Commission of North Carolina 
against (here insert-name of appellant),' and if there are exceptions to 
any facts found by the Commission it shall be placed on the civil issue 
docket of such Court and shall have precedence over other civil actions 
except those described in Section 14(b) of the U~wmployment Compensa- 
tion Law, and such cause shall be tried under such rules and regulations 
as are arescribed for the trial of other civil causes." 

I t  is contended that the language of subsection (n )  implies a trial 
by jury when exceptions are noted to findings of fact, since the cause is 
required to be placed on the "civil issue docket," and tried under the 
rules ('prescribed for the trial of other civil causes." 

On the other hand, it should be said that, while placing a case on the 
civil issue docket usually indicates a trial by jury of issues of fact, this 
does not necessarily follow, nor compel the conclusion that the Legisla- 
ture so intended, as there may be, and frequently are, issues of law and 
questions of fact, triable by the judge, which properly find their way to 
this docket. C. S., 562, 952. Hence, we think thfb mandatory provisions 
in subsection (m) immediately preceding must be held controlling, and 
that the trial in the Superior Court on appeal inust be subject to the 
limitation that the decision or determination of the Commission upon 
such review in the Superior Court "shall be concliisive and binding as to 
all questions of fact supported by any competent evidence." I n  sec. 6( i )  
of the Act there is a similar provision, declaring that "the findings of the 
Commission as to the facts, if there is evidence to support it, and in the 
absence of fraud, shall be conclusive and the jurisdiction of said court 
shall be confined to questions of law." The question of the power of the 
court to review findings of jurisdictional facts is not pesinted by this 
appeal. The effort to invoke the rule of procedure prescribed for appeals 
from the Utilities Commission is unavailing. The statutes, C. S., 1097 
and 1098, providing appeal from that administratire agency, while ex- 
pressed in language similar to that used in subsections (m) and (n ) ,  do 



N. C.]  S P R I N G  TERM, 1941. 713 

not contain the provision that the findings of fact by the Utilities Com- 
mission shall be conclusive on appeal. Hence, the procedure approved 
in Utilities Corn. v. Coach Co., 218 N.  C., 233, and Corporation Corn. v. 
R. R., 196 N. C., 190, 145 S. E., 19, may not be held applicable here. 

The validity of the provision in the Workmen's Compensation Act 
making the findings of fact by the Industrial Commission conclusive on 
appeal, when supported by competent evidence, has been uniformly up- 
held by this Court. Buchanan v. Highway Corn., 217 N .  C., 173, 7 S. E. 
(2d), 382. J u r y  trials in cases arising under that 9 c t  have been elimi- 
nated. True, the Workmen's Compensation Act proceeds upon the 
assumption that the employer and the employee have accepted its pro- 
visions, Heavner v. Lincolnton, 202 N. C., 400, 162 S. E., 909, but it was 
also held in that case that the constitutionality of the Act on the ground 
of denial of trial by jury could not be successfully assailed, and that 
power was conferred by the Legislature upon the Commission to admin- 
ister all the provisions of the Act in accord with its terms. I n  Hagler 
c. Highway Corn., 200 N.  C., 733, 158 S. E., 383, it was said: "Under 
this Act trial by jury is not a constitutional right." 

I n  C o d e s  v. Brittain, 9 N. C., 204, in an opinion written for the 
Court by Chief Justice Taylor, it was said: "There is a tacit condition 
annexed to the ownership of property that it shall contribute to the 
public revenue in such mode and proportion as the legislative will shall 
direct; and if the officers entrusted with the execution of the laws tran- 
scend their powers to the injury of an individual the common law entitled 
him to redress. But to pursue every delinquent liable to pay taxes 
through the forms of process and a jury trial would materially impede, 
if not wholly obstruct, the collection of the revenue; and it is not 
believed that such a mode was contemplated by the Constitution." B 
hundred years later, in Groves v. Wure,  182 N .  C., 553, 109 S. E., 568, 
Adams, J., speaking to a similar question, used this language: "That a 
State cannot deprive a person of his property without due process of law 
does not necessarily imply that all trials in the State courts shall be by 
a jury composed of twelve men. Maxwell v. Dow, 176 U. S., 581; 
Walker v. Sauvinet, 92 U .  S., 92. Nor is the contention of the defend- 
ants necessarily determined in their favor by Art. I, sec. 19, of the 
Constitution of North Carolina. The right to a trial by jury, which is 
provided in this section, applies only to cases in which the prerogative 
existed at  common law, or was procured by statute at the time the Con- 
stitution was adopted, and not to those when the right and the remedy 
with it are thereafter created by statute. 16 R. C. L., 194." A similar 
view is expressed in Sntional L. R. Bd. v.  Jones & Laughlin Steel Corp., 
301 U. s., 1. 
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I n  a reccnt case the Supreule C o u ~ t  of the S t s t r  of Wa4iington held 
that the findings of the Comn~i~s ione r  under tl1fl T'nen~l~loy~ilrlit Conl- 
 ensat at ion +tatute of that state Mere conclusive cai apl~eal .  'The C'ourt 
said:  "Looking to the quoted pol-tion of the act in qnr-tion relatire to 
appeals taken to the Superior C'ourt, and har ing  in ~ n i n d  our former 
decisions relative to statutes of this nature, we s r e  con5trainetl to hold 
that  the administrative tletern~ination of the facts i i  conclu~ire  on the 
('ourt unlfw it be wholly n-ithout cridelltial i up ]~c r t  Or wholly dcl~endellt 
upon a que>tion of law, or clearly arbitrary or c~~l~ricioiis ."  Iu 7 / 7  Pvr- 
sons Employed clt SI. P O / / /  (i: Il'orotnn L ~ r t ~ i b c r  ('0. 110 I'ac,. (2t1). S T ? .  

The right to trial by jury ha. always been regartled a- onr of tlw 
most i~npor tant  safeguards of the liberties of the individual agaiiist 01)- 
pression and injustice, and the Constitutioii of S o r t h  ('aroliua declare* 
that  "111 all controversies a t  law respecting propwty, the ancicnt mode 
of trial by jury is one of the be-t securities of the rigliti of the people. 
and ought to remain qacred ancl inviolablc." I, sx. 19. 

However, this conititutional provision has bee 1 generally hcltl inalb- 
plicable to matter- concer~ied with thr atlministl-ation of the tax laws 
and the inacliinc8ry for the collection of tax?<, m k s s  the statntc affords 
exluess authority for this method of tlctc~rn~ining ~ues t ions  of fact. ''111 

the aswscnlc~lit ant1 collection of tasci  the constitutioual proviiioni relat- 
ing to trial by jury do not apply;  an11 the taxpayer cannot c.onlplain of 
the modc of l~roeceding if he is given an opportilnity to tlef~ntl against 
the legality of the tax or the liability of his prol~crty beforc ~ o n i e  conipe- 
tent board or tribunal." Black's Coii<titutional Law (3rd Ed. ) ,  1). 625;  
35 C. J., 185. 

The Cnernploynlent Compe~isation Law provides rcmctlies for an 
employer who claims a valid defense to the enforcement of the tax or to 
the collcctiol~ of the contributions assessed. I n  addition to right of 
appeal from the decision of the Cornmission, i t  is provided that lie may 
pay the tax under protest and sue for its recovery. Sec. 14 (e) .  It was 
said by Bornhi l l ,  J., speaking for the Court, in Ins .  ( '0 .  1%.  l*nrmploy-  
ment Compensn f ion  Corn., 217 S. C., 495, 8 S. $1. (2d) ,  619: "Where 
an adminiqtrative remedy is p r o d r c l  by statute for revision, against 
collection. or for recovcry of taxes awsscd or collected, the taxpayer 
must first exhaust the remedy thus provided before the administrative 
body, otherwise he cannot be heard by a jl~dicial tribunal to assert its 
invalidity (citing cases). R e  must not only resort to the remerlieq that 
the Legislature has establishe(1 but he must do so ~t the time and in thc 
manner that  the statute and proper regulations provide." The remedy 
provided by the statute must be puryued in the manner therein pre- 
scribed. Myers v. Rrfh l rhr ln  Corp.,  303 TT. S., 41. 
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The defendant raises the question of the constitutionality of the defini- 
tion of "employer" as contained in sec. 19  ( f )  (4 ) ,  which reads as 
follows: '(Any employing unit which together with one or more other 
employing units, is owned or controlled (by legally enforcible means or 
otherwise) directly or indirectly by the same interests, or which owns or 
controls one or more other employing units (by legally enforcible means 
or otherwise), and which, if treated as a single unit with such other 
employing unit, would be an  employer under paragraph ( 1 )  of this 
subsection." I t  is urged that  this offends against the 14th Amendment 
to the Constitution of the United States, and also tends to deprive de- 
fendant of his property in  violation of Art. I, see. 17, of the Constitu- 
tion of North Carolina. I n  support of his contention defendant cites 
the recent case of Independent Gasoline Co. 2.. Bwreau of Cnemploy tn~tr t  
Compensation, 190 Ga., 613, where it was held that the application of a 
similar section in the Georgia Unemployment Compensation Law to a 
case where an  individual owned the majority of the stock in two different " - 
corporations, would deny to the appealing corporation the equal protec- 
tion of the laws guaranteed by the Federal Constitution. I t  was thought 
that to tax the appealing corporation because of the fact that  the owner 
of the majority of its stock also owned a majority of the stock of another 
corporation would constitute denial of the equal protection of the l a m .  
Upon substantially the same facts the same conclusion was reached by 
the Supreme Court of Indiana in R ~ n n ~ r - C o r g ~ l l  Lumber  Co. v. Indiana 
l 'nemployment Compensation Board,  29 X. E. (2d),  776. 

However, we are not inclined to apply the principle held controlling 
on the facts in those cases to the facts of this case, where i t  is sought 
to collect the tax from an individual who, it is found, operates three 
places of business, employing in the aggregate more than eight employees. 
Nor do we regard this subsection, when properly interpreted and applied, 
as oDen to successfiil attack on the groiind that  it would result in the - 
deprivation of property without due process of law or constitute a denial 
of the equal protection of the laws. Belk Rros. Co. v. Mazwe71, 215 
N. C., 10, 200 S. E., 915; T e a  Co. 1%. M a r w ~ l l ,  199 IT. C., 433, 154 S. E., 
A38. 

I n  T7nemployment ('ompensation Corn. 1 . .  C'octl Co., 216 S. C., 6, 3 
S. E. (2d),  290, this Court upheld the validity of the definition chal- 
lenged as applied to three small corporations having the same officers and 
directors and, with two exceptions, the same stockholders, with a central 
business office. I t  was said : "The General Assemblv has declared that  if 
the separate enterprises are 'controlled directlp or indirectly by the same 
interests' the fiction of corporate identity is to be ignored in the face of 
reality to the contrary and the affiliated enterprises are to be taxed as a 
single employing unit. . . . That  the General .\ssemblp has the 
power to determine the scope of the Act and to lay down definitions and 
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tests to be applied in administering it, has already been determined. 
Unemployment  Compensation Corn. v. Ins .  C'o., 215 N. C., 479." 

A similar provision in the Oklahoma statute was considered in (:ibson 
Products Co. v. N u r p h y ,  186 Okl., 714, and held not to offend state 
constitutional provisions. To the same effect is the holding in Maine 
Unemployment  Compensation Conz. v. Androscog!gin, 16 Atl. (2d),  252, 
and Florida Industrial Com.  c .  Gary-Lockhart Drug Co., 196 Sou., 845. 
See, also, cases from other jurisdictions cited in C w r n p l o y r n ~ n t  Compen- 
sation Com.  u.  Ins .  Po., n n f e ,  5'76. The application of this provision 
in the South Carolina statute to the particular facts of that case was 
considered in Clrner v. Daniel,  7 S. E. (2d), 829. See, also, Unemploy-  
ment  Compensation Corn. v. T r u s t  Co., 215 N. C., 191, 2 S. E. (2d),  592. 

I n  Carmichael v. Southern Con1 Le. Cokc Co., 301 U. S., 495, where 
the constitutionality of the Alabama Unemploym~snt Compensation Act 
(similar to the North Carolina statute) was upheld, it was said : 
"Neither due process nor equal protection imposes upon a state any rigid 
rule of equality of taxation.'' 

From the clear language in which the underlying purposes of the 
Unemployment Compensation Act are declared, as well as from the com- 
prehensive definitions of those sought to be embraced within its terms, 
it is to be gathered that the Legislature intended to provide a wide field 
of usefulness for this agency for social security and for mitigating the 
economic evils of unemployment. Unemployment  Compensation Com. 
v. Ins .  Co., 215 N .  C., 479, 2 S. E. (2d), 584. And all doubts suggested 
by objections on constitutional grounds should be resolved in favor of the 
validity of the Act and all its provisions. Stewart  Machine Co. v. Davis, 
301 U. S., 548; National  Labor Relations Bd. v. Jones & Laughl in  Steel 
Corp., 301 U. S., 1 ; Fletcher v. Comrs., 218 N. C., 1. I n  the last case 
on this subject considered by this Court, Unemployment  Compensation 
Corn. v. Ins .  Co., ante, 576, it n-as said: "We think it is self-evident that 
the Legislature, for the purpose of levying the tax, may determine what 
shall constitute employment subject to taxation, without regard to exist- 
ing definitions or categories.'' 

The correctness of the judgment below is assailed upon another ground. 
I t  is argued that the findings of fact made by the Unemployment Com- 
pensation Commission, upon which it based its conclusion that defendant 
was liable for the tax, were not supported by competent evidence. This 
contention cannot be sustained. An examination of the record discloses 
evidence tending to show that the defendant J. :M. Willis, during the 
period for which tax liability was adjudged, was the proprietor of three 
employing units wherein more than eight persons were employed for the 
requisite time. M c D e r m o f f  v. State ,  82 Pac. (2d). 568. The defendant 
offered testimony that the Reynolds Building Barber Shop was managed 
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by his brother, and  operated f o r  the joint benefit of his brother  and  him- 
self;  and t h a t  the  J. M. Wil l is  Barber  a n d  Beauty  Shop  on Burke  Street,  
though operated i n  his  name, was owned and  operated exclusively by his 
wife. However, there was evidence contra, and  the  facts  have been 
found against the  defendant. T h e  Commission found upon competent 
evidence t h a t  defendant's operations came within the definition set out  i n  
sec. 19 ( f )  (4), and  t h a t  he  was liable f o r  the  t a x  assessed f o r  the pur -  
pose of carrying out  t h e  Act, i n  accordance wi th  i ts  terms. Upon appeal  
these findings and  conclusions were i n  al l  respects approved and  con- 
firmed by the  judge of the  Superior  Court ,  and judgment was rendered 
according1 y. 

F o r  the reasons stated, we conclude tha t  the  judgment below mus t  be 
Affirmed. 

B. R. PEARSON, ADMINISTRATOR OF THE ESTATE OF J O  ANN PEAHSON, 
DECEASED, v. NATIONAL MANUFACTURD AND STORES CORPORA- 
TION, TRADING AND DOING BUSINEBS AS HUNTLEY-STOCKTON-HII,I, 
COMPANY, AND CHESTER B. HOWELL. 

(Filed 31 May, 1941.) 

1. Negligence 88 17b, 19a- 
What is negligence is a question of lau', and, when the facts a re  ad- 

mitted or  established, the court may say whether negligence exists and 
whether i t  mas a proximate cause of the injury. 

2. Negligence 8 1 9 b  
A nonsuit is properly entered on the ground of contributory negligence 

when contributory negligence is  established by plaintiff's own evidence, but 
where the facts are  not admitted or where more than inference may 
reasonably be drawn from the evidence, the issue must be submitted to 
the jury. 

3. Automobiles 8 18-Evidence held insufficient t o  establish contributory 
negligence a s  mat te r  of law on  par t  o t  mother of a%-year-old child 
struck on  highway. 

The evidence tended to show that intestate, a child 2Y2 yenrs old, in 
company with her mother and others, walked down a driveway from a 
house to the hard-surface highway, that while the mother and others were 
standing on the shoulders of the road, intestate ran across the road to the 
opposite shoulder, and that while attempting to recross the road she was 
struck and fatally injured by the car driven by the individual defendant 
after it  had traveled 200 yards or more of straight, unobstructed highway. 
The mother testified that she did not see the approaching car until i t  was 
too late for her to take any action to avoid the injury. Held:  The evi- 
dence considered in the light most favorable to plaintiff administrator, the 
father of intestate, is insufkient to show contributory negligence as  a 
matter of law on the part of intestate's mother. 



713 I N  THE S U P R E M E  COURT. [ Z l O  

4. Scgligence § 13b- 
111 an action to revorer for wrongful death of a 2%-year-old child. con- 

tributory negligence on the part of its mother ib a bar to so much of the 
recovery as would accrue to her as a beneficiar~ of the child's estate, but 
negligence of the child's mother will not bc impnted to the child's father, 
rind is no bar to the recovery of the amount v;hich would inure to his 
bcnetit as heneficinr~ of the child's estate. C. S.. 160, 137 ( 6 ) .  

,IPPEAL by plaintiff from Sfeoens,  J., at  Septcniber Terin, 1940, of 
,ILAMANCE. 

Civil action for recovery of damages for alleged wrongful death. 
C. S., 160-161. 

Plaintiff alleges: That  the death of intestate. J o  Ann Pcarson, two 
and a half years of age, on 9 August, 1939, was solely and proximately 
caused by the carelessness and negligeilce of the defendant Howell while 
operating an  automobile on State Highway No. 10 in Alamance County, 
North Carolina, within the scope of his employment as agent and servant 
of his corporate defendant (1) in that  said automobile was driven "care- 
lessly, recklessly and heedlessly, in wanton and d l f u l  disregard of the 
rights and safety of others, and without due caution and circumspection, 
and a t  a speed and in a manner so as to endanger or to be likely to 
endanger the person of this plaintiff's intestate, as well as other persons 
who might be upon said highway"; ( 2 )  in that  defendant Howell "co11- 
tinued to drive said autonlobile a t  a highly excessire rate of speed and in 
a careless and reckless manner, without slowing the same down or bring- 
ing i t  under proper control," and ( 3 )  in that  "lie carelessly and negli- 
gently drove said automobile into and against said plaintiff's intestate 
when" he "had a clear and unobstructed rision of said highway and saw, 
or should have seen plaintiff's intestate, a small child of tender years, 
standing on or near the dir t  shoulder of said high~vay." 

While defendants, in their respeotive answers, admit that  on 9 August, 
1939, defendant Howell was eniployetl by corporate defendant as a sales- 
man in its store located in the city of Burlington, N.  C.-his hours of 
work being from eight o'clock a.m. to fire-thirty p.m., they deny that  
a t  the time (7  :30 p.m.) and place of the fatal i n j ~ ~ r y  of intestate, defend- 
ant  Howell was acting within the scope of his eloployment. They fur-  
ther deny that  defendant Howell was negligent, or that  the injury to 
intestate was caused by any negligence on the part of defendant Howell. 
-1s further defense defendants, among other things. aver:  (1) That  
plaintiff, B. R. Pearson, and his wife, as her father and mother. are the 
sole beneficiaries of the estate of intestate, and  a< such will take any 
recovery had in this case; and ( 2 )  that  they. t). their own negligence, 
contributed to  the injury of intestate ( a )  in that, the intestate, being a 
child two years of age, and a t  all times in the actual or constructire care 
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and custod,v of her parents, they knew or by the exercise of ordinary care 
should have know11 a t  all times where she was, and (b)  in that  they 
permitted her to walk upon said highway unattended, and carelessly and 
negligently permitted her to run into tlie d e  of the automobile operated 
by defendant Howell, which contributory negligence is pleaded in bar of 
plaintiff's right to recover in this action. 

Evidence for plaintiff, introduced on trial below, tends to show these 
factr :  On 9 August, 1939, a little past 7 o'clock p.m., J o  Ann Pearson, 
two and one-half years of age, daughter of plaintiff, B. H. Pearson, and 
his wife, while standing on the dir t  shoulder on the south side of State 
Highway No. 10 a t  a point in front of and across the highway from the 
residence of 'T. J. Pearson, located not quite one-half mile east of the 
village of Trolling~rood in Alamance County, S o r t h  Carolina, mas 
stricken and fatally injured by an  automobile traveling eaqt from the 
direction of said village, and being operated by defendant Chester B. 
Howell. From that  point west to the store of W. J. Pearson, a distance 
of 300 yards, the highway, of standard width eighteen or twenty feet, 
with dirt shoulders on each side, is straight and practically level. To the 
east the highway is straight for  200 yards or more. There were about 
eight or ten houses on the north side of the highway and several on the 
south side between the store and the residence of W. J. Pearson. 

The accident is narrated by Mrs. B. R. Pearson, witness for plaintiff, 
in this manner:  "On August 9, 1939, my  little girl and I went to t h ~  
home of W. J .  Pearson about five o'clock in the afternoon to riait mg 
sister in l a ~ v  . . . Mrs. W. J. Pearson and I and the two little girl- 
started away from her house on a visit to a neighbor's house. ITe . . . 
went down to the highway. When we got to the highway, or as nc. 
approached the highway, there was no car in sight or p m i n g .  There 
is a driveway that  leadr from tlie house down to the highway. TTe went 
down this driveway . . . When we got to the edge of the highmap 
a t  the b r i d g ~ ,  we just stopped momentarily . . . the two childrcn 
mere with us, . . . between us. When 1 stopped n~omentari ly my 
little girl stopped too. She was standing there with me and my sister 
in law and the other little girl. While we were standing there she rali 
across the road. She went to the other side. She went directly across 
the highway . . . A moment after she had gone across the highway 
I looked up and saw the car coming from the direction of Trollingwootl. 
I would say it mas about a hundred feet away when I first saw it, right 
in front of the next house. I don't recall hearing the horn blow. At 
that  time the little girl was on the shoulder of the road, on the other 
side from me. She went completelg to the other side of the road and she 
looked like she had started back. She did start back. When she indi- 
cated she had qtartrd back and when I noticed the car and saw she 
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couldn't make it, and I couldn't either, I tried to be calm and told her 
to stand still. . . . She was still on the shoulder of the road . . . 
furtherest from me,--on the south side of the paved road. There was 
no other car approaching other than the car I afterwards learned was 
driven by Mr. Howell. There was no other car parked along there. I 
didn't attempt to go to her. I suppose I was shocked. I didn't know 
what to do. When I first saw the car there wasn't time for me to hare 
gotten to her before the car reached that point, driven at  the rate he was 
driving. The car didn't slow down any whatsoever. . . . I n  my 
opinion, from the time I saw it until it went by me, it was going about 
sixty miles an hour. The car struck the little girl. She was on the 
south shoulder of the road when the car struck her . . . When I got 
to her she was lying on the shoulder, on the dirt . . . She was dead 
when we got to the hospital with her." 

On cross-examination, Mrs. Pearson testified in par t :  "This highway 
No. 10 is a much traveled highway. I have been familiar with it ever 
since it has been hard surface . . . used it on many occasions . . . 
My little girl was standing beside me . . . I didn't have hold of her 
hand as I approached the highway. She was walking right beside of me. 
When I reached the highway I could see on up in front of Pearson's 
store. . . . The automobile driven by Mr. Howell was coming from 
that direction. No, I didn't let my little child run across the highway 
unaccompanied and unattended by anybody. I liouldn't prevent it. I 
usually did hold her hand, but I just happened not to be . . . at 
that time. I didn't let her run across the highway. She did run across. 
No, I didn't follow her immediately when I saw her run across. I don't 
know why. I knew automobiles were apt to come along there at  any 
moment. The reason I didn't go and get my little girl, there wasn't time 
. . . Yes, I was paying attention to where niy little girl was, too. 
. . . The reason I didn't go immediately arross over to her was she 
had started coming back and the car was coming right at us . . . 
Immediately after my child crossed the highway, I don't remember 
whether I looked up the highway to see if an automobile was coming or 
not. I f  I had looked, I suppose I could have seen this automobile when 
it was 300 yards away. I didn't look then. No. I didn't let the little 
girl stand there on that side of the highway when I could have gone 
immediately after her, because when she got to the other side of the road, 
the car was right there at us. Q. 'Then why didn't you go immediately 
. . . 2' A. 'I don't know why I didn't. I t  ,111 happened so quick 
I didn't know what to do.' . . . The front of the automobile then 
didn't hit her." 

There was much other eridence. 
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After plaintiff had introduced his evidence and rested his case, motion 
on behalf of both defendants was made for judgment as of nonsuit, under 
the authority of Reid v. Coach Co., 215 N .  C., 469, each taking the posi- 
tion that upon the statement of the mother of intestate, she herself was 
guilty of contributory negligence. 

Judgment as of nonsuit was granted upon the ground on which the 
motion was made. 

Plaintiff appeals to Supreme Court and assigns error. 

Long, Long & Barrett for plaintiff, appellanf. 
Barnie P. Jones and Fuller, Reade, Cmstead & Fuller for defendant, 

appellee. 

WINBORNE, J. Considering the ground upon which judgment as of 
nonsuit was entered in Superior Court, these questions arise here for 
decision: (1)  When the evidence is taken in the light most favorable to 
plaintiff, is the mother, who is a beneficiary of the estate of intestate, as 
a matter of law, guilty of negligence which proximately contributed to 
the injury and death of intestate? (2)  I f  so, may such contributory 
negligence be imputed to the father of intestate, who is also a beneficiary 
of the estate, and bar the prosecution of this action? Both questions are 
properly answered in the negative. 

1. The principle prevails in this State that what is negligence is a 
question of law, and, when the facts are admitted or established, the court 
must say whether it does or does not exist. "This rule extends and 
applies not only to the question of negligent breach of duty, but also to 
the feature of ~roximate  cause." Ricks  r.  Mfg. Co., 138 N.  C., 319, 
50 S. E., 703; Murray r. R. R., 218 N .  C., 392, 11 S. E. (2d), 326, and 
cases cited. 

I t  is proper in negligence cases to sustain a demurrer to the evidence 
and enter judgment as of nonsuit, "when contributory negligence is 
established by plaintiff's own evidence.'' Smi th  2' .  S ink ,  211 N. C., 725, 
192 S. E., 108, and cases there cited. See, also, Murray v. R. R., supra. 
But where the facts are not admitted, or where more than one inference 
mag reasonably be drawn from the evidence, the issue must be submitted 
to the jury. Such is the situation in the present case. 

2. I n  this State, it is provided by statute, C. S., 160, that in an action 
for wrongful death, "the amount recovered . . . is not liable to be 
applied as assets, in the payment of debts or legacies, except as to burial 
expenses of the deceased, but shall be disposed of as provided in this 
chapter for the distribution of personal property in case of intestacy." 
See Baker v. h!. R., 91 N. C., 308; Avery v. Brantley, 191 N.  C., 396, 
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131 S. E., 721. The statute referred to, C. S., 137, provides tha t :  
" (6)  If, in the lifetime of its father and mother, a child dies intestate, 
without leaving husband, wife or child, or the issue of a child, its estate 
shall be equally divided between the father and mother. . . ." 

Where the right of action created by statute for wrongful death does 
not constitute an asset of the estate, but belongs to the beneficiaries 
designated by the statute as the beneficiaries of the recovery, as is the law 
in this State, the administrator in bringing the action is p r o  huc c i r . ~  
their representative and not the reprcsentatirc of the estate. I11 such 
cases the prevailing view is to the effect that  thc negligence of the parent, 
directly or proximately contributing to the death of a child non sui i i lris,  
will bar the recovery in an action by the administrator, a t  least to the 
extent that  the recovery, if any, ~xwultl inure to the benefit of the parent 
so guilty of contributory ncgligencc. n n l % i s  2%. 12. R., 136 S. C., 115, 
48 S. E., 951, 1 Anno. Cas., 214. See, also, H n r f o n  I * .  'l 'rlephone Po., 141 
N. C., 455, 54 S. E., 299; Reid 1..  C'ocrch ( 'o. ,  215 N. C., 469, 2 S. E. 
(2d),  578; Annotations 23 A. 1,. R., 670; 69 A. L. R., 478, where the 
authorities arc assembled. 

I n  Dncis t3 .  R. R., supra, is laid down what is considercd the correct 
principle as follows : "While the negligence of parents, or others in loco 
parentis, cannot be imputed to a child to support the plea of contribu- 
tory negligence, n-hen the action is for his benefiv, yet, n-hen the action 
is by the parent, or the parent is the real beneficiary of the action as 
clistributee of the deceased child, the contributsry negligence of the 
parent can be shown in evidence in bar of the action." 

However, the weight of authority and the better view is that  the con- 
tributory negligence of one parent, even though i t  bar recovery for his 
or her benefit, or to the extent of his or her interest in an  action by the 
administrator for the death of a child, will not defeat recovery by or for 
the benefit of the other parent who is not negligent, but that  the amount 
of the verdict will merely be reduced to the extent of the negligent par- 
ent's share. Annotations 23 ,\. 1,. R., 670, I V  6913. 

Applying these principlcq to the case in hand, the judgment below is 
Reversed. 
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P. C. IDOL, H. C. MARTIN, T. A. CREWS. J. DEWEY LEWIS AND G .  \IT. 
MATTHEWS, ON BEHALF OF THEMSELVES A Y D  ALL OTHER PERSONS OF THE 

VILLAGE OF ~ ' A L K E B T O W N  WHO DESIRE TO JOIN WITH THEM I N  THIS 
ACTION, V. J. G. HANES, T. E. JOHNSON AND D. C. SPEAS, COMMISSION- 
ERS OF F'ORSYTH COUNTY, A N D  C. L. STRAUGHAK, I. W. STRAUGHAS, 
D. G.  WARNER AXD C. STAPLES WAGGOXER, INTERVENING DEWND- 
ANTS. 

(Filed 31 May. 1941. i 

Sanitary Districts § 1- 

Signers of a petition for the creation of a sanitary district under the 
provisions of ch. 100, Public Laws 1927 (Michie's Code, 7077 [a], et  seq . )  , 
are entitled as a matter of right to withdraw their names from the peti- 
tion a t  any time before action is taken on the petition by the county com- 
missioners on the question of approval, and when their withdrawal reduces 
the number of signers to less than 51y0 of the resident freeholders within 
the proposed district the board of county commissioners is without juris- 
diction and its approval of the petition mar be enjoined. 

APPEAL by defendants from Pless, J., a t  Sorember  Term, 1940, of 
FORSYTH. Affirmed. 

This was a proceeding brought by certain petitioners before the Board 
of Commissioners of Forsyth County to secure their approval to the 
creation of a sanitary district under the provisions of chapter 100, Public 
Laws of 1927 (Michie's Code, Art. 4A, sections 7077 [a], e t  seq.), and to 
ha re  further proceedings thereupon looking to the establishment of the 
district. The Act, as i t  relates to the powers and duties of the Board of 
County Commissioners, provides : 

"7077 (c). Petition from freeholders.-Fifty-one per cent or more 
of the resident freeholders within the proposed district may petition the 
board of county commissioners of the county in which all or  the major 
portion of the proposed district is located setting forth the boundaries 
of the proposed sanitary district and the objects it is proposed to accom- 
plish. Upon receipt of such petition the board of county commissioners 
if the same is approred by them, shall, through its chairman, transmit 
the petition to the State Board of Health requesting that  the proposed 
sanitary district be created. Provided, however, that  the board of county 
commissioners before passing upon said petition shall hold a public hear- 
ing upon the same and shall give prior notice of such hearing by adver- 
tising to be made by posting a notice a t  the court-house door of their 
county and also by publication in a newspaper published in said county 
a t  least once a week for four successive weeks; and in the event such 
hearing is to be before a joint meeting of the boards of county commis- 
sioners of more than one county, or in the event the land to be affected 
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lies in more than one county, then in either of such events a like publica- 
tion of notice shall be made and given in each of stlid counties." 

The petition, containing the required 51% of the resident freeholders, 
was filed with the Board of Commissioners and ad-iertisenlent was made 
in accordance with the law. But before any action toward approval was 
taken by the Commissioners, and before the hearing was had, a number 
of signers signified their desire to withdra~v as petitioners and have their 
names stricken from the petition. 

I t  is stipulated in the case on appeal : 
"9. That the original petition was signed by 51%, or more, of the 

resident freeholders of the proposed Sanitary District when it was filed 
with the Board of County Commissioners of Forsyth County on July 1, 
1940. 

"10. That if the persons who requested that their names be withdrawn 
from the petition, as hereinbefore set out, had the right to withdraw and 
could not be counted as signers by the defendant County Commissioners 
at  their meeting on September 3, 1940, then the petition did not contain 
51% of the resident freeholders of the proposed sanitary district." 

The Board of Commissioners, at an adjourned hearing, proceeded to 
approve the petition, notwithstanding the requested withdrawals, and 
prepared to forward such approval to the State Board of IIealth for 
further action toward establishment of the district, under the provisions 
of the law. Certain of the petitioners who had signihed their withdrawal 
objected, and, their protests proving unavailing, proceeded to bring this 
suit to enjoin the defendant Commissioners from any further action in 
the proceeding, and obtained a temporary restraining order. At the 
hearing before Judge Pless, at  November Term, 1940, of Forsyth Supe- 
rior Court, the order was made permanent and defendants, including 
those who in the meantime were permitted to intervene, appealed to this 
Court. 

Fred S. I Iu tch ins  a n d  H.  B r y c e  P a r k e r  for i n f c r v e n i n g  defendants ,  
appellants.  

El ledge $ W e l l s  for plaintif fs,  appellees. 

SEAWELL, J. The questions presented for our decision are: Whether 
the ~etit ioners had the right to withdraw their names before action by 
the Board of Commissioners on the question of approval, and whether 
such withdrawal abated the authority of the Commissioners to act in the 
premises. We ansu7er both of these questions in the affirmative. 

Sincc the general type of procedure set up in the ~ ~ t a t u t e  under review 
is common all over the United States, as applied to various kinds of 
improvement, from schools to drainage and to electio~s upon a multitude 
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of subjects, counsel for both sides, ranging a fertile field, have been able 
to present to us a great number of decisions, pro and con, on the subject. 
We do not hare altogether a free choice in the matter, since the question 
has been practically settled, in principle at least, in analogous cases. 
Shelion 2'. White, 163 N. C., 90, 59 S, E., 427;  Armstrong v. Beaman, 
181 N. C., 11, 105 S. E., 879. I f  we had, we believe it would be our 
duty to adopt the more reasonable view and the one which seems to be 
more consistent with the genius of our people, which, exercised upon 
more than one occasion, has resolved itself into a policy which recognizes 
the liberty of individual action where no hurt may follow to the persons 
immediately concerned, or to the public at large. 

I t  is supposed that second thoughts are apt to be sounder, and this 
conviction has led courts to consider the right of withdrawal favorably, 
both as a matter of justice to the individual, who is entitled to apply 
his best judgment to the matter in hand, and as sound policy in com- 
munity and public affairs, where the establishment of governmental insti- 
tutions should rest uDon mature consideration rather than be mere un- 
necessary excrescences upon the body politic, raised by the whim and 
fancy of a few men. 

The facility with which signatures may be obtained to petitions is 
proverbial, and in other instances the amount and character bf the per- 
suasion is unknown. "What good reason is there why one who has 
changed his mind since signing such a petition, and who concludes that 
either the public good or his own interest is not in harmony with the 
petition, may not recede from his signature before action taken thereon? 
The rule which ~ e r m i t s  a withdrawal at  any time before final action 
upon the petition is much more likely to get at the real and mature judg- 
ment of the voters, and it is calculated to discourage a hasty presentation 
of a petition for signatures without a full disclosure of the real merits 
of the question. Circulators of the petition can usually avoid sufficient 
withdr&als to defeat the petition by taking care that the matter is fully 
understood by those to whom it is presented for signature." Comfy  Ct. 
a. Pogue, 115 Ill. App., 391 (affirmed in Kinsloc v. Pogue, 72 N. E., 
906). 

,2 locus poenitentiae is usually afforded in most matters where it can 
be indulged without injury to another's right. And in considering the 
effect of the withdrawal upon other petitions we must remember that the 
defeat of an aspiration is not the destruction of a right. 

The plaintiff in an action may, as a matter of right, take a nonsuit if 
his opponent has not asked for affirmative relief, and some courts, with 
reason we think, have applied the analogy to cases of this sort: I n  rc' 
Central Drainage Disfrict Cush, et al., v. Kruschka, e t  al., 113 N. W., 
675; Pt.  Lawrence Independent School Disfricf v. Rowd of Education, 
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235 N. W., 697; R o s l y , ~  v. Board of l ~ d u c a t i o n ,  1'73 1. W., 461;  m'ebster 
P .  Bridgewater, 63 N. H., 290. I t  mould be remarkable if we attached 
more importance to a petition than to the summons and complaint in a 
civil action. 

The signer of a petition has made no eommitmmt to his co-petitioners 
or to the administrative body. Tn this respect it has been held that his 
action in signing the petition is analogous to an offer which stands open 
until accepted: 4 4  C. J., 239, citing H a y  I * .  Cincinnati ,  9 O h N P ;  
-4ndrew v. Auditor ,  5 OhXP, 123;  W h i t e  c. B.z(Ifin70, 61 Barb. (N. Y.) ,  
415;  M7ilkinson v. Lincoln (Neb.), 181 K. W., 161;  W a c o  c .  Chamber- 
lain (Tex.), 45 S. W., 191. 

Furthermore, while the petitioners address the board in behalf of a 
public enterprise, the individual petitioner is dealing with a prospective 
burden upon his own pocketbook, or a lien upol~ his property-a very 
substantial right-and his privilege to withdraw before injury to others 
should be judged of in that relation. 

There is, of course, some significance respecting the extent of public 
interest implied in the statute by the requirement of 51% of the resident 
freeholders, but this is not by any means an eleci ion upon the proposal 
as determining the rights of the parties in ter  s e w ,  or as fixing its status 
before the board. The election is one of the indiridual and remains so 
until action is taken. Viewed as a guaranty of the worth-whileness of 
instigating the project, the statute might as well hare required the signa- 
ture of only 25% of the resident freeholders-a percentage rather fre- 
quently employed in the calling of local elections. I f  the petition is 
considered as conveying a minimum expression of public interest such as 
would justify further action by the authorities--in the nature of an 
assurance to the law-then, unless it be regarded as a mere device for 
the entrapment of Lady Progress, that assurance should carry through 
until the law has taken stock of the demand. 

From considerations of public policy and indi7,idual right, we think 
the better rule is that the individual petitioner mag, as of right, withdraw 
his name from the petition at any time before final action thereupon, and 
this rule we affirm. I t  should satisfy any reasonrible requirement as to 
constancy of purpose, to be expected of those who deal with the courts 
and administrative bodies. 

The withdrawal of these petitioners, conceded in the stipulation to 
reduce the number to less than 51% of the resident freeholders) was fatal 
to the jurisdiction of the defendant Board of Couni y Commissioners, and 
the judgment of the Superior Court so holding must be affirmed. T a r -  
horo c. Forbes, 185 N. C., 59, 116 5. E., 8 1 ;  Armstrong t*. Beaman,  
aapra; Char lo t fe  T. B r o w n ,  165 N .  C., 435, 81 S. E., 611;  Shelton p .  

W h i t e ,  supra;  McQuillin's Municipal Corp., 1921 Supp., sec. 1958. 
Alffirmed. 
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J O I I S  A. WILLIAMS r. EI. S. THOMAW, 
and 

IIATCI-IEK C. WILLIAlIS v. 11. N. THOMAS. 

(Filed 31 Yay, 1941.) 

1. Trial 9 2!Z& 
Upoli motion for judgment as of nonsuit the evidence is to be taken in 

the light most favorable to plaintiff and he is entitled to every reasonable 
intendnlent thereon and every reasonable inference therefrom. C. S., 567. 

2. Automobiles 8 17- 
The principal of res ipsa loquitur does not prevail in this State as to the 

skidding of an automobile. 
3. Same: Automobiles g Ma- 

Evidence tending to show that defendant's car was seen skidding on the 
highway on the right side thereof, but that just as plaintiff's car, travel- 
ing in the opposite direction on its right side of the highway, got almost 
parallel therewith, defendant's car suddenly whipped across the highway 
in froiit of plaintiff's car so that the front of plaintiff's car struck the 
rear of defendant's car, is held to show more than mere skidding and mas 
sufficient to be submitted to the jury upon the issue of negligence. 

BARNHILL, J., dissents. 

APPEAL by defendant from Carr, J., and a jury, at November Term, 
1940, of GRANVILLE. NO error. 

These were actions for actionable negligence, brought by plaintiffs 
against defendant, alleging damage. Defendant denied liability. By 
consent the two actions were consolidated for trial. 

Hatcher C. Williams' testimony, i n  part, was as follows: "I am 2 1  
years old ; my home is a t  Oxford ; have lived there all my life. I am the 
son of John A. Williams. On the 30th of Sugust ,  I was on the highway 
between Burlington and Greensboro, I was in my  father's car, and I was 
driving. I was going west toward Greensboro. Miss Jeanette Biggs, 
Mrs. J. H. Landrum and Miss Jacqueline R a y  were with me. 

"On that  morning i t  was raining. The Southern Railway Company's 
underpass between Burlington and Greensboro is about five miles from 
Greensboro, east of Greensboro, in the direction of Burlington. Miss 
R a y  was on the front seat with me, Miss Biggs and Mrs. Landrum were 
on the back seat. About 400 or 500 yards from the underpass east, in the 
direction of Burlington, we had a collision. Mr. H. N. Thomas was 
driving the car which we had the collision with. I was traveling west, 
towards Greensboro, Thomas was traveling east. 

"On the 30th of August, the highway was macadamized, I beliere, a 
hard surface road, the width was 33 feet. The highway was marked for 
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three lanes of traffic. I saw Mr. Thomas before the collision occurred; 
I did not know what kind of automobile he was operating at that time. 
When I first saw Thomas he was about 150 or 200 feet away from me, I 
estimated. The highway is straight behind there, but a curve in front 
of me, Thomas was on the curve. As I was traveling in the direction 
towards Greensboro, the curve curved to the right; it curved to Mr. 
Thomas' left. 

"When I first saw Mr. Thomas I was going approximately 40 miles 
an hour, or 45, or something like that. That is the rate of speed at 
which I was going. I do not know the rate of speed Mr. Thomas was 
traveling when he approached me. I was driving on my right side of 
the highway; there was a shoulder on that highway; I was driving within 
:t foot or so of the shoulder. I was keeping a c,ireful lookout on the 
road in front of me. I came over a hill and as ro'm as I came over the 
hill, I saw Mr. Thomas. When I first looked I didn't realize he was 
skidding, then in maybe less than a second I saw he was skidding, and 
skidded on towards me. He  was on his right side of the highway at the 
time, my left. He was about 150 feet away frclm me, I would say, 
approximately, when I was first able to tell he M ; I ~  skidding. At that 
time he was on his right side of the highway. 

"After I saw Mr. Thomas was skidding I begsn to slow down and 
apply brakes. From the time I saw Mr. Thomas was skidding, the rear 
end of his car swung out toward the middle. H e  v;as still on the right, 
but the rear was getting toward the center, then 30 or 40 feet from me he 
whipped right across the road in front of me Facing back towards 
Greensboro. When he was 30 or 40 feet away from me he whipped 
across the road in front of me. I was applying nly brake but did not 
push them all the way when he came across. The front of my automo- 
bile collided with the rear of his, the collision occurr~d on my right side 
of the highway, right nearly on the shoulder. The shoulder at that time 
was muddy and slippery. I t  had been raining a b o ~ t  20 minutes or half 
an hour, hard, then started raining steady then. The shoulders were of 
dirt, mud, I believe, it was light red, in color." 

He  was corroborated by Miss Jacqueline Ray, who was riding on the 
front seat with him. She testified, in par t :  "When I first saw the auto- 
mobile with which Hatcher's car collided, it was on my left side of the 
highway, his right. Hatcher's car was on the right side of the highway, 
it seemed to be pretty close to the shoulder. I couldn't say what kind 
of shoulders they were, I wasn't noticing the shoulders. I saw the auto- 
mobile which was meeting Hatcher's car, it seemed to be skidding. When 
I first observed that it was skidding, Thomas' car was on his right side, 
it changed its course, he skidded a bit and then he turned completely, I 
mean, sideways in the road, in the middle of the road, that is all I re- 
mc3mber. No, sir, I don't remember the collision." 
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The defendant introduced no evidence. 
The judgment of the court below is as follows : 
"The actions pending in the Superior Court of Granville County, 

entitled John A. Williams v. H. N. Thomas, and Hatcher C. Williams 
v. H. N. Thomas, coming on for trial, and being tried before the under- 
signed Judge presiding, and a jury, at the November Term, 1940, of the 
Superior Court of Granville County, and being, by consent of the parties, 
plaintiff and defendant, consolidated, the following issues were submitted 
to the jury, and the following answers to said issues returned by the jury: 

"1. Was the plaintiff, John A. Williams, injured and damaged as the 
result of the defendant's negligence, as alleged in the complaint? hn-  
swer : 'Yes.' 

"2. Did the plaintiff, John A. Williams, contribute to his injury 
through his own negligence ? Answer : 'No.' 

"3. What amount, if any, is plaintiff, John A. Williams, entitled to 
recover of the defendant ? Answer : '$470.00.' 

"4. Was the plaintiff, Hatcher Williams, injured and damaged as the 
result of the defendant's negligence, as alleged in the complaint? An- 
swer : 'Yes.' 

"5 .  Did the plaintiff, Hatcher Williams, contribute to his injury 
through his own negligence? Answer : 'No.' 

"6. What amount, if any, is plaintiff, Hatcher Williams, entitled to 
recover of the defendant ? Answer : '$150.00.' 

"It is now, therefore, on motion of B. K. Lassiter, T. G. Stem and 
B. S. Royster, Jr., attorneys for the plaintiffs, Considered, Adjudged 
and Decreed that the plaintiff, John A. Williams, have and recover of 
the defendant the sum of $470.00, and his costs of this action; and that 
the plaintiff, Hatcher C. Williams, have and recover of the defendant the 
sum of $150.00 and his costs of said action, both amounts, namely, 
$470.00 and $150.00, to bear interest at the rate of six per centum per 
annum from and after November 11, 1940, to the first day of this term 
of Court. Leo Carr, Judge Presiding." 

B. 8. Royster, Jr., Ben K. Lassiter, and T .  G. S tem for plaintiffs. 
Hedrick. & Hall aftd Fred M.  Parrish for defendant. 

CLARKSON, J. At the close of plaintiffs' evidence (thk defendant 
introduced none), defendant in the court below made a motion for judg- 
ment as in case of nonsuit. C. S., 567. The court below overruled this 
motion. and in this we can see no error. 

On motion to dismiss or judgment of nonsuit, the evidence is to be 
taken in the light most favorable to the plaintiff, and he is entitled to 
the benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. 
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The principle of res ipsa loyuif7rr does not prevail in this State as to 
skidding. 

I n  C'lodfelter u. Ti'&, 212 N. C., 823 (827), D c c i n ,  J., for the Court, 
said:  "Coming back to the determinative question presented by the 
appeal, whether the doctrine of res ipsn loqni tur  applied to the facts in 
this case, i t  seenis to have been def in i t~ ly  settled in Kor th  Carolina that  
this principle does not apply to the skidding of an automobile resulting 
in in jury  to a passenger. I t  was so held in S p r i n y s  v. Doll,  197 N .  C., 
240, 148 S. E., 251, and reaffirmed in B u f n e r  v. W h i t l o w ,  201 K. C., 740, 
161 S. E., 389, and W a l l e r  u. ZIFpp, 208 N. C., 117, 179 5. E., 428." 

The charge of the court does not appear in the record, and the pre- 
sumption is that  the court below charged the law applicable to the facts 
and that  the case was not submitted to the jury on the theory of w s  ipsn 
loqui tur ,  but on the grounds of negligence, irrespective of w s  ipsa 
loqui tur .  

Hatcher C. Williams testified: ('After I saw Mr. Thomas was skid- 
ding, I began to slow down and apply the brakes. From the time I saw 
Mr. Thomas was skidding the rear end of his car swung out towards the 
middle. H e  n a s  still on the right, but the rear was getting towards the 
center, then 30 or 40 feet from me he whipped right across the road in 
front  of me, facing back towards Greensboro. When he n.as 30 or 40 
feet away from me, he whipped across the road in front of me." I t  will 
be noted that  this witness used the language "the rear end of his car 
swung out towards the middle," and the further language "hut the rear 
mas getting towards the center, then 30 or 40 feet from me, he whipped 
right across the road in front of me, facing back towards Greensboro. 
When he was 30 or 40 feet in front  of me, he whipped acros.; the road 
ill front of me." Williams testified on cross-exaniination: "I do not 
think that  Thomas' car stopped. I saw him cut across, then he just 
loomed u p  in front of me, then I saw the car skid across in  front of me." 

Miss Jacqueline R a y  testified: ('When I first cbbserved that it was 
skidding, Thomas' car was on his right side, i t  ch,inged its course; he 
skidded a bit and then he turned comple fe l y ;  I lnean s ideu~ays  in t h e  
road ,  in the middle of the road. that  is all I rememb2r." 

The evidence above showed more than skidding, i: was sufficient to be 
submitted to the jury on the aspect of negligence. The jury found that  
the in jury  to both person and property mas caused by the negligence of 
defendant. 

F o r  the reasons given, we find in the judgment of the court below, 
Yo  error. 
B.\RSHII,I., J., dissents. 
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LILLIAN SUTEK JIcFETTERS v. GEORGE ALBERT UcFETTERS. 

(Filed 31  Nay, 1941.) 

1. Divorce § 1 3 -  
C .  S., 1667, provides two separate remedies, one for alimony without 

divorce. and second, for reasonable subsistence and counsel fees pendent(, 
l i t o .  

2. Actions § 11- 
An action is pending from the issuance of summons, C. S., 176, until 

determination by final judgment. C. S., 592. 

3. Trial 8 
A voluntary nonsuit must be effected by a judgment of the clerk of the 

Superior Court, C. S., 593, or by the judge a t  term. 

4. Divorce 11-Court may allow counsel fees to plaintiff's attorneys 
before judgment of voluntary nonsuit is entered. 

In this action under C. S., 1667, for  alimony and counsel fees pendente 
l i t? and for alimony without divorce, plaintiff, on the day set for hearing 
of the motion for alimony and counsel fees pende?lte lite, filed "certificate 
and affidavit" stating that there had been a reconciliation between plain- 
tiff and defendant and that plaintiff "withdraws and renounces the com- 
plaint" and "takes a roluntary nonsuit . . . and prays the court to 
dismiss" the action a s  of nonsuit. Plaintie's attorneys filed petition for  
counsel fees against defendant, and defendant's attorney filed plaintiff's 
"certificate and afidavit" a s  a n  affidavit in support of defendant's resist- 
ance to judgment allowing counsel fees against him. After the petition 
was filed and after the court had announced its intention of allowing same, 
jndgmmt as  of nonsuit was tendered and signed by the court. Held:  
A t  the time the petition for counsel fees was filed, the complaint was still 
a part of the record and the action was still pending, and the petition 
amounted to a motion to have the court act upon the prayer as  made by 
plaintiff in her complaint. and the action of the court in allowing counsc~l 
fees to plaintiff's attorneys against defendant is affirmed. 

5. Pleadings § 24- 
After a pleading is filed it  becomes a part of the record and passes 

beyond the control of the pleader, and, ordinarily, thereafter the question 
of withdrawal of the pleading must be presented to the court by motion 
;idtlrei\ed to its dihcretion. 

APPEAL by  defendant  f r o m  Grady, E m e r g e n c y  Judge, a t  31  Xarcl l ,  
1941, Civil Term, of GUILFORD. 

Civil action f o r  allotment of subsistence without divorce and f o r  coun- 
sel fees under  provision of C. S., 1667. 

The  record on appeal  shows : I n  this action, instituted i n  Superior  
Court  of Guilford County, N o r t h  Carol ina,  25 March,  1941, plaintiff f o r  
causes alleged in her  complaint,  duly verified by her  and  gsked to be 
taken aa a n  affidavit i n  support  of motion therefor, p a y e d  not only f o r  
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an order allotting to her reasonable subsistence, but for order for tempo- 
rary allowance of $750 per month for mainterance and support and 
$2,500 counsel fees pendente lite, all as provided in C. S., 1667. 

Summons and complaint, as well as notice thitt on 1 April, 1941, at  
9:30 a.m., plaintiff would present to the court motion for temporary 
subsistence and counsel fees, were duly served on defendant on 25 March, 
1941. At 9 :20 a.m., on 1 April, 1941, there war; filed in office of clerk 
of Superior Court "certificate and affidavit" dated 31 March, 1941, 
signed and verified by plaintiff, reading as follows : 

"The undersigned, being the plaintiff in the above entitled action, 
having heretofore advised her counsel of the matters herein stated, does 
not wish to prosecute the application for subsistence as prayed for in the 
complaint and hereby certifies that she has resumed marital relations 
with her husband, the defendant, withdraws and renounces the com- 
plaint; and she, therefore, takes a voluntary nonsuit in the said action 
and prays the court to dismiss the same as of judgment of nonsuit." 

On 3 April, 1941, subpoena for plaintiff to appear before the judge of 
Superior Court at courthouse in Greensboro on Friday, 4 April, 1941, at  
9 :30 a.m., to give evidence in this action was issued and served on her. 
On 4 April, 1941, Sapp, Sapp & Atkinson, attorneys, by petition filed, 
moved in the cause for an order for an allowance of counsel fees for 
services rendered to plaintiff in the action, as prlwided by C. S., 1667, 
and for an order requiring defendant to pay the same. 

Upon hearing of that petition on 8 April, 1941, the court finds as facts, 
numbered by us, as follows: (1)  That this action was brought under 
C. S., 1667; (2)  that plaintiff and defendant are husband and wife; (3) 
that plaintiff employed the petitioning attorneys to represent her in said 
action; (4)  that at  the time she sought the servlces of the petitioning 
attorneys she explained to them that she was without resources and had 
no money with which to pay a fee; (5) that said attorneys brought said 
action on behalf of plaintiff after investigating the facts and after they 
realized that plaintiff should receive legal assistance under the circum- 
stances narrated by her, and relied upon the prorisions of C. S., 1667, 
that the court would make an order as therein p~ovided for reasonable 
counsel fees; (6)  that said action was duly brought, the complaint was 
duly verified, and the summons was duly and reg~llarly served upon the 
defendant; (7 )  that the complaint, which was du1,y verified by plaintiff, 
states a valid, sufficient, and meritorious cause of action as provided by 
the terms of C. S., 1667; (8) that after said actiol had been begun, the 
summons and complaint served upon the defendant, and while the peti- 
tioning attorneys were at  work preparing plainti lf's case for trial, the 
plaintiff called the petitioning attorneys, over the telephone, and stated 
that the defendant had asked that she give him one more trial, and that 
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she desired to withdraw the suit; ( 9 )  that the petitioner then filed the 
petition, as aforesaid, as will appear from the records; (10) that Harry 
R. Stanley, attorney for defendant, drafted the certificate and affidavit 
appearing of record and now on file and signed by the plaintiff, in which 
she withdraws her action against the defendant and judgment of nonsuit 
is this day entered by the court; (11) that said attorney for defendant 
did not attend the signing of said certificate and affidavit, and thereafter 
the same was filed in this cause as an affidavit in support of defendant's 
resistance to judgment allowing counsel fees against him, as sworn to by 
Harry R. Stanley, attorney, in an affidavit dated 7 April, 1941; (12) 
that the petitioning attorneys rendered valuable assistance and services to 
plaintiff before the reconciliation of plaintiff and defendant, and the 
allegations in respect thereto in the petition filed by the petitioning 
attorneys are found to be facts; (13) that after the hearing on the attor- 
ney's petition aforesaid and after the court had announced its holdings, 
Harry R. Stanley, attorney, presented to the court the judgment of 
nonsuit; and (14) that the services rendered by the petitioning attorneys 
in this matter are reasonably worth the sum of $250; "and the same is 
allowed, and the court orders and adjudges that this sum be paid to the 
petitioner, Sapp, Sapp & Atkinson, by the defendant, George Albert 
McFetters, as provided by C. S., 1667; that this order shall have the 
effect of a judgment and shall be a lien and a charge against the real 
and personal property of the said George Albert McFetters, defendant 
in this action, and unless paid within 10 days from the date hereof 
execution shall issue by the Clerk of the Court to the Sheriff of Guilford 
County for the collection and payment of same, and this cause is retained 
for further orders." 

Defendant, reserving exception thereto, appeals therefrom to Supreme 
Court, and assigns error. 

S n p p ,  S a p p  & A t k i n s o n  for plaintiff ,  appe l lep .  
H a r r y  R. S t a n l e y  for de fendan t ,  appel lant .  

WINBORNE, J. Defendant, appellant, in brief filed on this appeal, 
states that he does not ask the review of any finding of fact in the judg- 
ment of the lower court, but challenges the right and the power of the 
court to render the judgment. Upon the findings of fact appearing in 
the judgment the challenge is untenable. 

The statute, C. S., 1667, as amended by chapter 123, Public Laws 1921, 
and by chapter 52, Public Laws 1023, under which this action is insti- 
tuted, authorizes an independent action in which two remedies are pro- 
vided : 
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"If any husband shall separate himself from hir wife and fail to pro- 
vide her and the children of the marriage with the necessary subsistence 
according to his means and condition in  life, or if he shall be a drunkard 
or spendthrift, or be guilty of any misconduct or  acts that  would be or 
constitute cause for divorce, either absolute or from bed and board, the 
wife may institute a n  action in the Superior Court," (1 )  "to have a 
~easonable subsistence and counsel fees allotted and paid or secured to 
her from the estate or  earnings of lier husband." (2 )  "Pending the 
trial and final determination of the issues involved in such action, . . . 
the wife may make application to the resident judge of the Superior 
Court, or the judge holding the Superior Courts of the district in which 
the action is brought, for an allowancr for such subsistence and counsel 
fees, and it shall be lawful for such judge to cause the husband to secure 
so much of his estate or to pay so much of his earnings, or both, as may 
l)e proper, according to his coudition and circumstances, for the benefit 
of his said wife and the children of the marriage, having regard also to 
the separate estate of the wife . . ." 

I n  the present action the plaintiff in her complaint invoked both 
remedies. The allowance is made under the second. Thereupon, this 
question arises: Was the action pending when the court ruled on the 
motion for counsel fees for service theretofore rendered in the cause! 
We so hold. 

An  action is deemed to be pending from the time it is commenced until 
its final determination. 1 ,1111. Jur . ,  455, Actions, see. 64. See P e f f i g r e r i ,  
I .  XcCoin .  165 S. C., 472, 81 S. E., 701, 52 L. R. ,I. (N. S.), 79 ;  also 
32arber v. Brrrber, 216 N .  C., 832, 4 S. E. (2d),  447. 

I n  this State a civil action is commenced by the issuance of a summons. 
C'. S., 475. The final determination is by judgment. C. S., 592. While 
a plaintiff, in capes where nothing more than costs can be recovered 
against him, may elect to be nonsuited, the nonsuit must be effected by a 
judgment of the clerk of Superior Court (C. S., 593) or by the judge a t  
twm.  McIntosh, N. C. P. & P., 703; Bjynurn I , .  .Powe, 97 N. C., 374. 
2 S. E., 170;  Oil Co. v. S h o r e ,  171 N .  C., 51, 87 S. E., 938; Caldwc l l  1%. 

P n l d t r ~ ~ l l .  189 S. C., 805, 138 S. E., 32!). 
I n  the present case the court makes specific finding that the judgment 

was presented after the hearing of attorneys' petition and after the court 
had announced its decision. Hence, applying the above principle, the 
action was pending a t  the time the allowance of counsel fees was made. 

I t  is contended, however, hy defendant that  the "certificate and affi- 
davit" of plaintiff filed in the cause on 1 April, 1941, had as of that  
date the effect of a nonsuit by plaintiff. I n  this connection, if i t  be 
conceded that  plaintiff coi~ld so nonsuit her case, the finding of fact is 
that this "certificate and affidavit," prepared by the attorney for defend- 
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ant, was filed in this cause as an  affidarit in support of defendant's 
resistance to judgment allowing counsel fees against him. This finding 
of fact, coupled with the further finding that  the judgment of nonsuit 
was presented to the court after the hearing on the attorneys' petition 
and after the court had announced its holding, negatives any suggestion 
that  the "certificate and affidavit" mere presented to the court in behalf 
of plaintiff as motion for judgment of nonsuit-particularly in view of 
the absence of a finding that  i t  was so presented. 

Furthermore, when this case came on for hearing, after notice to 
defendant, plaintiff's complaint, in which a cause of action within the 
meaning of the provisions of C. S., 1667, is alleged against defendant and 
in which allowance of counsel fees pendente l i te  is prayed, was a part 
of the record. Hence, the petition of the attorneys was no more than a 
motion to hare  the court act upon the prayer as made by plaintiff in that  
respect a t  the time she instituted the action. 

On the other hand, i t  is contended that  in the "certificate and affidavit" 
of plaintiff she had withdrawn her complaint. This she could not do 
without the order of court, which the record fails to show she obtained. 
A pleading, when filed, passes beyond the control of the pleader and 
becomes a part  of the record in the case. Thereafter the subject of its 
withdrawal, as a general rule, is a question addressed to the reasonable 
discretion of the court. 31 R. C. L., 593. 

I n  the light of what has been said abore, the question as to the right 
of attorneys to continue a separate maintenance action against the wishes 
of their client for the sole purpose of having fees allowed them against 
the husband under C. S., 1667, does not arise. 

The judgment helom is 
.\ffirmed. 

I Y  TIIF, MATTER OF PISE IIILL CEMETERIES. ISCORPORATED, 

(Filed 31 May.  1941.) 

1. Jluniripal Corporations § 4 0 -  

The procedure to obtain a review by the courts of an order of a munici- 
p n l  board of adjnqtment relative to the enforcement of zoning ordinances 
is by certiorari, we. 7, ch. 250, Public L a w  1923. 

2. Same-- 
-4 municipal board of adjlistment, when sitting as a body to review n 

decision of the building inspector relatire to the enforcement of zoning 
ordinances, is a body with judicial or quasi-judicial and discretionary 
Dowers, and its findings of fact upon contro~eWet1 questions of fact pre- 
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sented by the appeal are conclusive upon review by the Superior Court 
when the Andings are made in good faith and are supported by evidence. 

In reviewing an order entered by a municipal board of adjustment 
relative to the enforcement of a zoning ordinance, the Superior Court is 
an appellate court with jurisdiction to review questions of law and legal 
inference only, and it may not substitute its judgment for, or undertake 
to exercise discretion vested by law in, the board, and, the record being 
complete, may not order the board to reopen or rehear for the considera- 
tion of additional evidence, or require the board to enter a new determina- 
tion in the absence of clear legal error or oppressiw and manifest abuse of 
discretion by the board. 

APPEAL by respondent, P ine  Hil l  Cemeteries, Incorporated, from Crrrr, 
J., a t  March Term, 1941. E r ro r  and remanded. 

I n  May, 1926, the city of Durham, under authority contained in 
ch. 250, Public Laws 1923, adopted a comprehensive zoning ordinance. 
That  portion of the land within the eastern part  of the city which em- 
braces lands owned by the petitioner and by the respondent were placed 
in a residence district. The respondent owns 27.55 acres of land within 
the district. I t  asserts that  this property had been set apart  and dedi- 
cated for cemetery purposes prior to the enactment of the zoning ordi- 
nance. The petitioner, J. L. Morehead, owns property within the dis- 
trict adjoining that  of the respondent. 

On 8 November, 1920, the respondent applied for a certificate of 
occupancy for the continued use of its land within s,aid residence district 
i n  the city of Durham, asserting that such land was dedicated to a non- 
conforming use prior to the enactment of the ordinance. The  building 
inspector declined to issue the certificate and respondent appealed to the 
board of adjustment. After a full hearing upon public notice, the board 
of adjustment found certain facts upon which it reversed the decision of 
the building inspector and directed the issuance of a certificate of occu- 
pancy. The petitioner, J. L. Morehead, appeared a t  the public hearing, 
offered evidence and resisted the granting of the certificate. 

Upon the entry of the order of the board of adjustment, said Morehead 
applied to the Superior Court for a writ of certiorari, which was granted. 

When the cause came on for hearing in the court below the petitioner 
moved the court (1) that  it hear additional evidence and find additional 
facts ; ( 2 )  that  he be allowed to  cross-examine one Walter  B. Markham ; 
( 3 )  that  he be allowed to introduce newly discorered evidence. H e  
further moved that  in the event the foregoing motions were disallowed, 
then that  the court re-refer the entire matter to the board of adjustment 
with instructions to take further evidence and find such further facts as 
may be found therefrom and to recall Walter B. Markham for examina- 
tion. 
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The court, "being of the opinion that for a proper determination of 
the matters in controversy it is necessary that the testimony be specifi- 
cally correlated to the exhibits so as to show the type of land adjoining 
the proposed cemetery and that additional evidence be taken," ordered 
that this entire matter be referred to the adjustment board of the city of 
Durham to correlate the testimony and exhibits and to permit the parties 
to produce newly discovered evidence and witnesses relative to the con- 
troversy and to the matters and things set forth in the affidavit of Walter 
B. Markham. I t  further ordered that "upon rehearing, the adjustment 
board is directed to determine facts upon all the evidence and enter a 
new determination." The respondent Pine Hill Cemeteries, Incorporated, 
appealed. 

W .  L. Foushee and Marshall T .  Spears for respondent, appellant. 
Albert W .  Kennon, Jr., and J .  L. Morehead for petitioner, appellee. 

BARKHILL, J. The act, ch. 250, Public Laws 1923, which authorizes 
cities and towns to adopt zoning ordinances and to provide machinery 
for the enforcement thereof makes no provision for an appeal from a 
determination by the board of adjustment to the courts. I t  does pro- 
vide, in sec. 7 thereof, that "every decision of such board shall, however, 
be subject to review by proceedings in the nature of certiorari." I t  
follows that petitioner has adopted the proper procedure. 

The writ of certiorari, as permitted by the zoning ordinance statute, is 
a writ to bring the matter before the court, upon the evidence presented 
by the record itself, for review of alleged errors of law. I t  does not lie 
to revieri- questions of fact to be determined by evidence outside the 
record. 5 R. C. L., 2 5 3 ;  Willia,ms v. Williams, 71 N.  C., 427. Peti- 
tioner so understood when he filed his petition in which he asserts, in 
substance, that there was error in law in that (1)  the board of adjust- 
ment is without jurisdiction to authorize the use of the tract of land 
owned by the respondent for the construction and maintenance of the 
cemetery or as an extension of its present cemetery; (2 )  that it is with- 
out jurisdiction to vary any requirement of the zoning ordinance relative 
to the use of land within the residence zone; (3 )  that there was error in 
the conclusion of the board that the use of the land of the respondent is 
an extension of a nonconforming use and the use thereof within the 
residence zone is not permitted by the ordinance; (4)  that said board 
exceeded its authority which is limited to the right to determine and vary 
the application of the regulations of the zoning ordinance in specific 
cases in harmony with the general purposes and intent of the regulations 
prescribed in and by the zoning ordinance; and (5 )  the action of the 

24--219 
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board constituted a change in boundaries of a residence district without 
foundation of law. 

The board of adjustment is an  administrative body. I t  is authorized 
to hear and decide appeals from and review any order, requirement, 
decision or determination made by the building inspector or other admin- 
istrative official charged with the enforcement of zoning ordinances. 
Sec. 7, ch. 250, Public Laws 1923. When sitting as a body to review a 
decision of the building inspector i t  is vested with judicial or quasi- 
judicial and discretionary powers. Barden v. Ruleigh, 192 N. C., 395, 
135 S. E., 151. I t s  decisions are final subject to the right of the courts 
to review errors in  law and to give relief against its orders which are 
arbitrary, oppressive or attended with manifest abuse of authority. 
Harden v. Raleigh, supra; I n  re Appeal of Parker,  214 K. C., 51, 197 
S. E., 706. 

Speaking to the subject in  Harden u. Raleigh, supra, Adams, J., says: 
"Quasi-judicial functions, when exercised, not arbitrarily, but in subordi- 
nation to a uniform rule prescribed by statute, ordinarily are not subject 
to judicial control. I t  is only in extreme cases, those which are arbi- 
trary, oppressive or attended with manifest abuse, that  the courts will 
interfere. I n  Rosenthal v. Goldsboro. 149 N. C., 128, i t  is said: 'it may 
now be considered as established with us that  our courts will always be 
most reluctant to interfere with these municipal governments in the 
exercise of discretionary powers conferred up& them for the public 
weal, and will never do so unless their action should be so clearly unrea- 
sonable as to amount to an  oppressive and manifest abuse of their dis- 
cretion.' " See also cases cited in Rosenthal's case, supra. 

The duties of the building inspector being administrative, appeals 
from him to the board of adjustment present controverted questions of 
fact-not issues of fact. Hence i t  is that the findings of the board, when 
made in good faith and supported by evidence, are final. Liftle v. 
Raleigh, 195 N. C., 793. S w h  findings of fact are not subject to review 
by the courts. They are res judicata even upon a petition to the board of 
adjustment to reopen and rehear upon the same evidence. Little v. 
Raleigh, supra. 

While it may be that the board has authority, on proper showing, to 
reopen or rehear for the consideration of additionrtl evidence, it has the 
exclusive right to determine when and upon what conditions this shall be 
done. The court will not substitute its judgment for that of the board. 
Nor will i t  undertake to exercise discretion vested by law in the board. 

Furthermore, in the hearing below on the writ of cerfiomri, the judge 
was sitting as a n  appellate court. As such, he war: authorized to review 
questions of law and legal inference arising on the record. The broad 
discretionary powers vested in him as a trial judge were absent. 

I t  follows that  the court below was without authority to remand the 
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cause f o r  a rehearing except f o r  errors  of l a w  committed by  the  board. 
N o r  could he  require  the  board t o  enter  a new determinat ion in the  
absence of clear legal e r ror  o r  oppressive and  manifest abuse of discre- 
tion. 

As there is n o  suggestion t h a t  the  record is not complete, including al l  
of t h e  evidence and  the exhibits, the questions of l a w  presented by  the 
wri t  of certiorari should be determined b y  the  court below on t h e  record 
as  sent u p  by  the  board. I f  i t  does not sufficiently disclose e r ror  in l a w  or  
action so clearly unreasonable as  t o  amount  to  a n  oppressive and  manifest 
abuse of discretion, the action of t h e  board should be affirmed and  the 
wr i t  dismissed. 

E r r o r  and  remanded. 

S. E. CASEY, EMPLOYEE, v. BOARD O F  EDUCBTIOK O F  THE CITY O F  
DURHAM, EMPLOYER. A N D  THE TRAVELERS INSURANCE COM- 
PAST. CARRIER, ASD THE STATE SCHOOL COVJIISSION, SELF-INSURER. 

(Filed 31 May, 1941.) 

1. Master and Servant 5 56d- 
Findings of fact by the Industrial Commission, supported by competent 

evidence. are  binding upon the courts upon appeal. 

2. Master and Servant § 39d-Finding t h a t  employee was injured i n  course 
of his employment by municipal board of education held conclusive. 

The findings of fact of the Industrial Commission, supported by evidence, 
were to the effect that claimant employee was employed a s  janitor of a 
school for 8 months out of the year, his salary for this work being paid in 
part 11y the State School Commission, and was also employed in school 
maintenance work outside of his regular working hours as  janitor and 
during the remaining four months of the year, his compensation for main- 
tenance work being paid exclusively by the municipal board of education, 
and that he was injured in the course of his employment in maintenance 
work after regular hours in a school of which he was not custodian. 
Held: The findings support the conclusion of law that he was injured 
during his employment by the municipal board of education and that the 
municipal hoard and its carrier are  solely liable for compensation for his 
injury. Ch. 358, sec. 22, Public Laws 1939. 

3. Master and Servant g 41a- 
C'laimant was employed a s  janitor, his compensation for such work 

heing paid in part by the State School Commission, and was also employed 
in school maintenance work, his compensation for the maintenance work 
being paid exclusively by the municipal board of education. He was 
injured while engaged in duties pertaining exclusively to school mainte- 
nance work. Held: An award computed on the basis of the total com- 
pensation customarily earned by claimant, rather than the compensation 
earned solely in school maintenance work, upon the Commission's finding 
of esceptional conditions, is upheld. Ch. 120, see. 2 ( e ) ,  Public Laws 1929. 
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4. Master and Servant § 4 5 b  

A condition in a compensation insurance policy issued to a municipal 
board of education, relieving or lessening the carrier's liability in cases 
where an employee receives his remuneration i n  whole or in part from 
the State, has no application when the employee is injured while engaged 
solely in maintenance work paid fo r  exclusively by the municipal board. 

APPEAL by the Board of Education of the city of Durham and the 
Travelers Insurance Company from Grady, Emwgency Judge, at March 
Term, 1941, of DURHAM. 

This is a proceeding under the North Carolina Workmen's Compensa- 
tion Act to determine the liability for injuries rxeived by the plaintiff 
from an accident arising out of and in the course of his employment. 

The facts found by the individual Commissioner and adopted and 
affirmed upon appeal by the Full Commission a ld by the judge of the 
Superior Court are as follows : 

('1. That the Board of Education, City of Durham, has accepted the 
provisions of the Compensation Law and the Travelers Insurance Com- 
pany is the carrier. 

"2. That the plaintiff, S. E. Casey, was employed as janitor or cus- 
todian of the Southside School, Durham, on a 12-months basis, and for 
eight months of this time was in part paid by the State School Commis- 
sion, the remaining four months was paid from the local funds furnished 
through the Board of Education, City of Durham, (2nd in addition thereto, 
was paid through the Board of Education, City of Durham's special funds 
for extra maintenance work performed out of regular hours; that for his 
services as custodian he received $18.00 per week, and for his extra mork, 
approximately 30c per hour. 

"3. That the plaintiff, S. E. Casey, and P. H. Melvin, night watchman 
of the Junior High School, Durham, were properly requested by the 
school officials to do some painting and maintenance work in a room at 
the Durham Junior High School on the night of November 29, 1939, so 
that the room would be ready for the use of the band following Thanks- 
giving; that on said night Casey, along with othw custodians, attended 
a custodian's school, and at the conclusion of the school he and Melvin 
went to the premises of the Junior High School -o engage in the mork, 
when Casey accidentally fell from one concrete walk, which waq elevated, 
onto another, about 9 :30 p.m., falling on his right arm and shoulder; 
that said injury was by accident arising out of and in the course of said 
Casey's employment by the Board of Education, (City of Durham; and, 
that as a result of said injury he was totally disabled for a u-eek and a 
half, when he returned to his former employment, doing selective work, 
and receiving full wages until June 1, 1940, when he was laid off because 
of his inability to do the more laborious maintenance work during the 
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summer season; that the plaintiff has definite limitation of the use of 
the injured right arm a t  the present time due to the injury by accident 
and that he is entitled to further medical care. 

"4. That said Casey was not working for and was not being paid by 
the State School Commission at the time of his injury by accident, 
November 29, 1939. 

"5. That for exceptional reasons it would be unfair to the employee to 
take his earnings for the extra work he was doing at  the time of his 
injury to establish his average weekly wage, and, it is, therefore, neces- 
sary to use his full earnings to establish a wage that will most nearly 
approximate his earnings if he were not injured." 

From judgment of the Superior Court affirming the award of the Full 
Commission "that said Board (Board of Education of the City of Dur- 
ham) pay to the plaintiff compensation at  the rate of $10.80 per week, 
for a week and a half's total disability, beginning November 29, 1939, 
and thereafter at  said rate beginning as of June 1, 1940, and in addition 
thereto, furnish the plaintiff with additional, reasonable, medical, surgi- 
cal, and hospital care as may be necessary and pay for same after bills 
have been submitted to and approved by the Commission, and specifically 
furnish reasonable treatment necessary for the injured shoulder. The 
question of permanent disability will be determined a t  a later date, if 
there is any," and dismissing the State School Commission as a party 
defendant, appeal was taken by the city board of education and its insur- 
ance carrier. 

Hedr ick  & H a l l  for plaint i f f ,  appellee. 
At torney-General  M c M u l l a n  and  Assis tant  Attorneys-General B r u t o n  

and  P a t t o n  for S t a t e  School Commiss ion ,  appellee. 
S a p p ,  S a p p  & A t k i n s o n  for defendants ,  appellants.  

SCHENCK, J. The findings of fact are amply supported by competent 
evidence, and were therefore binding upon the Superior Court and upon 
this Court. Public Laws 1929, ch. 120, sec. 60 (Y. C. Code of 1939 
[Michiel, 8081 [ppp]) ; E a r l y  v. Basn igh t  & Co., 214 N.  C., 103, 198 
S. E., 577; Sazinders v. Al len ,  208 N. C., 189, 179 S. E., 754; B u c h a n a n  
v. H i g h w a y  Conzmission, 217 N.  C., 173, 7 S. E. (Zd), 382. 

The Workmen's Compensation Act is applicable to the State School 
Comnlission and to county and city administrative school units. Ch. 358, 
sec. 22, Public Laws 1939. The pertinent portion of said section of said 
act being as follows: "Liability of the State for compensation shall be 
confined to school employees paid by the State from State School funds 
for injuries or death caused by accident arising out of and in the course 
of their employment in connection with the State operated eight months 
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school term. . . . The County and City administrative units shall be 
liable for Workmen's Compensation for school employees whose salaries 
or wages are paid by such local units from local funds, . . ." 

According to the findings of fact by the Commission the plaintiff was 
not working for and was not being paid by the State School Commission 
a t  the time of his injury by accident. H e  was engaged in the perform- 
ance of his duties incident to school plant maintenance, for which the 
State School Comniission was in no wise respor~sible and for which 
employment the State School Commission was no; liable. He was en- 
gaged in this work a t  night, under a separate contract of employment 
with the Board of Education of the city of Durham, in a school building 
of which he was not the custodian, and while so engaged in the employ- 
ment of the city board he sustained an  injury arising out of and in the 
course of such employment. The facts found supllort the conclusion of 
law reached and the award made. 

I t  would seem that  the principal question involved in this appeal is 
whether the Commission employed a proper method in the computation 
of the arerage meekly wage of the plaintiff. The pertinent provision of 
the Workmen's Compensation Act for determining; the average weekly 
wage of an injured employee is found in chapter 120, section 2, subsec- 
tion (e) .  of the Workmen's Compensation Act of 1929. That  section, 
after providing for the methods of computing the average weekly wage 
which are not applicable to this case, provides as follo~vs: "But where 
for exceptional reasons the foregoing would be unfair, either to the 
employer or employee, such other method of con~putation of average 
weekly wage? may be resorted to as will most ne t r ly  approximate the 
amount which the injured employee would he earning mere it not for his 
injury." 

The C'ommission found as a fact that  on account of exceptional rea- 
sons, arising upon the facts, it  woultl be unfair to t h ~  employee to employ 
the other methods for computing the average w-eelLly wage and that  i t  
nould be fa i r  to compute such wage upon the basi*; of the amount cus- 
tomarily earned. I t  would seem that  upon the fact.. found the Commis- 
sion, in the exerciqe of its broad administrative powers, adopted a fair  
method of conlputinp the ayerage weekly wage of the plaintiff by ascer- 
taining the approximate  mount the plaintiff would have earned had he 
not been injured. Emr1.y 1 % .  Rnsn igh f  cP. Po.,  suprtr. 

The endorecment 1721 attached to the policy issued by appealing 
insurance carrier, which relieves or less~ns  the carrier's liability in cases 
where the employee receives his remuneration in whole or in part from 
the State, would seem to have no application in this case, since the Com- 
mission has found, upon competent evidence, that  the plaintiff's accident 
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arose out of a n d  i n  the  course of his  employment by  t h e  ci ty  board, in 
t h e  p a b e n t  of the  remunerat ion f o r  such employment the  S t a t e  had 

n o  part.  
T h e  judgment of the  Superior  Cour t  is 
Affirmed. 

ANNA PEARL RESTER, ADMINISTRATRIX, v. H O R T O S  MOTOR LISES ET AL. 

(Filed 31 May, 1941.) 

1. Automobiles § l 8 d :  Torts 4- 
Where a passenger in a car is thrown therefrom to the hard surface by 

the negligent act of the driver, and while lying prone on the highway, is 
run over by a truck, through negligence of the truck driver in failing to 
avoid striking her, and the passenger dies of the injuries thus inflicted, 
both drivers are  liable a s  joint tort-feasors. In the instant case evidence 
of negligence on the part of the drirer of the car in which intestate was 
riding is held sufficient to have been submitted to the jury, but a new trial 
is awarded on the appeal of the truck driver and his employer for the 
exclusion of expert opinion evidence that intestate was not strucli or run 
over by the truck. 

2. Judgments 5 3Sd: Damages 8 1- 
Where the driver of a car is convicted of manslaughter in causing the 

death of a passenger therein, and sentence is suspended on condition that 
he pay a stipulated sum to the mother of the deceased passenger, pay- 
ments made in the criminal prosecution will not support a plea of estoppel 
in an action by the administratrix of the deceased passenger to recover 
for  wrongful death, credit on the verdict for the amount paid in the 
criminal prosecution being the most to which he is entitled. 

3. Evidence 55 18, 42d- 
While the testimony by an officer of a truck driver's narration of how 

the accident occurred, made by the driver on the second day nfter the 
accident. is incompetent as  substantive evidence against the truck driver's 
employer, sought to he held under the doctrine of rexpo~idcat s~cperior, 
and a s  against a third defendant, sought to be held as  a joint tort-feasor, 
when the truck driver goes upon the stand and gives in snhstance the same 
testimony, testimony of the narration becomes competent for the purpose 
of corrohoratioii, and an exception entered by the third defendant cannot 
be sustained. 

4. Evidence # 48b: Death 5 7-Exclusion of expert opinion evidence a s  t o  
t h e  cause of death held error. 

In this action for wrongful death, plaintiff administratrix contended 
that her intestate, while riding as  a passenger in an automobile, was 
thrown therefrom by the negligent act of the d r i ~ e r ,  and that while intes- 
tate was prone 011 the highway she was negligently run over b~ a truck. 
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The truck driver and his employer, sought to be held liable under the 
doctrine of respondeat superior, tendered an expert medical witness, who 
had attended intestate prior to her death and wha had examined the inju- 
ries found upon her body, who would have testifled to the effect that 
deceased's death was caused by her striking the concrete when she was 
thrown from the car, and that none of the wounds were caused by a truck 
striking or passing over her body. Held: The substance of the proposed 
expert testimony was competent and its exclusion constitutes prejudicial 
and reversible error. 

APPEAL by defendants from N e t t l e s ,  J., at October Term, 1940, of 
GUILFORD. 

Civil action to recover damages for the death of plaintiff's intestate 
alleged to have been caused by the negligence, default, or wrongful acts 
of the defendants. 

At an early hour on the morning of 6 June, 1939, Mildred Hester, a 
girl sixteen years of age, was riding in a Ford coupe with Herbert Cole- 
man driving and D. F. Campbell sitting on her right, when the car 
crashed into the side railing of White Oak Bridge over Buffalo Creek 
on Summit Bvenue in the city of Greensboro, th-owing Campbell and 
plaintiff's intestate out of the car and upon the hard-surfaced highway 
in front of an on-coming truck owned by the Horton Motor Lines, Inc., 
and driven at the time by H. L. Helms. The young girl was taken to 
the hospital and died shortly thereafter from the injuries she sustained. 

As a consequence, Herbert Coleman was indicted and convicted of 
manslaughter. He was given a suspended sentence on condition that he 
pay to the mother of the deceased the sum of $1,503. 

Thereafter, this action was instituted by the young girl's mother as 
administratrix of her estate. The plaintiff allege3 that her intestate's 
death was caused by the wrongful acts of the driver of the car in which 
she was riding and the driver of the truck. She seeks to hold the corpo- 
rate defendant on the principle of respondeat  super ior .  

The corporate defendant and the driver of the truck disclaim any 
injury to plaintiff's intestate on their part, as they clontend her body was 
not run over or hit by the truck. 

The defendant Coleman says the crash was the result of a blow-out, an 
accident, and he pleads the judgment in the criminal prosecution as a 
bar or an estoppel. 

Upon denial of liability and issues joined, the jury returned the follow- 
ing verdict : 

"1. Was the plaintiff's intestate injured and killed by the negligence 
of H. L. Helms and Horton Motor Lines, Inc., as alleged in the com- 
plaint? Answer : 'Yes.' 

"2. Was the plaintiff's intestate injured and killed by the negligence of 
Herbert Coleman, as alleged in the complaint 1 Answer: 'Yes.' 
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"3. Did the plaintiff's intestate, by her own negligence, contribute to 
her injury and death, as alleged in the answer? Answer : 'No.' 

"4. What amount of damages, if any, is the plaintiff entitled to re- 
cover ? Answer : '$6,570.00 

1,500.00 

$5,070.00.' " 
From judgment on the verdict, the defendants appeal, assigning errors. 

Frazier  & Praz ier  and  Rober t  A. M e r r i t t  for plaint i f f ,  appellee. 
S a p p ,  S a p p  & A t k i n s o n  for defendants ,  H o t o r  L ines  a n d  H e l m s ,  ap-  
pellants. 

J .  0. Atk inson ,  Jr. ,  for  de fendan t ,  Co leman ,  appel lant .  

STACY, C. J. The instant case is controlled by the principles an- 
nounced in L e w i s  v. H u n f e r ,  212 N. C., 504, 193 S. E., 814, and W e s t  
v. B a k i n g  Co., 208 N .  C., 526, 181 S. E., 551. 

APPEAL OF HERBERT COLEMAS. 
The record discloses a clear case of negligence on the part of the 

driver of the Ford coupe in which plaintiff's intestate was riding at the 
time of her injuries. He  and his companions had spent a night out, 
riding around town, drinking, etc. I t  ended in tragedy. Coleman's 
contention that his car struck the side of the bridge as a result of a blow- 
out was not accepted by the jury. 

The defendant's plea of estoppel by reason of the payments made in 
the criminal prosecution was properly overruled. X e a c h a m  v. L a r u s  & 
Rros.  Co., 212 N. C., 646, 194 S. E., 99; L e R o y  21. S teamboat  Co., 165 
N .  C.. 109, 80 S. E., 984. The matters here litigated were not involved 
in that action, nor were they there asserted, either in the right now 
claimed or otherwise. Gi l lam v. E d m o n s o n ,  154 K. C., 127, 69 S. E., 
924. The jury has credited him with all payments made in the criminal 
prosecution, and this is as much as he can expect in the present action. 
Hol land  v. Uti l i t ies  Co., 208 N. C., 289, 180 S. E., 592; 24 C. J. S., 1260. 

There is one exception which the defendants stress with confidence. 
I t  deserves to be noticed. On the second day after the injury a traffic 
officer of the city of Greensboro, F. B. Money, took the defendant Helms, 
the driver of the truck, to the scene of the wreck and there had Helms 
describe the situation and point out to him how it all happened. Over 
objection, Money was permitted to relate on the witness stand what 
Helms had said to him about the accident and how it occurred. I t  is 
readily conceded that at the time this evidence was offered, it was compe- 
tent only as against the defendant Helms, and was not competent as 
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against his employer or the other defendant. Pczrrish I . .  X f y .  (lo., 211 
S. C., 7 ,  188 S. E., 817. What  an agent or f'mployee says after an  
event, merely narrative of the past occurrence, is generally regarded as 
hearsay antl is not competent as suhstantivc evidence against the prin- 
cipal or employer. I l~rbbrtrd z.. R. R., 202 S. C., 675, 166 S. E., 802. 
I t  appears, l iowe~er,  that the tlrfentlant Helms later took the witness 
stand antl gave in substance thc wmc teatiinon-y. This nlade the evi- 
tlence of offic~r Money coml~etrut  in corrohoraiion, and rcmtleretl the 
prior exception feckless. 

The  impression is gained f l ~ m  a vareful pelusal of the remaining 
exceptions that  the verdict and judgment should be upheld as against the 
defendant Coleman. I t  would serve no useful purpose to consider the 
assignments in detail or scricrtim, as they only call for the application of 
familiar principle*. They are not sustained. 

a l ~ ~ l C ~ ~  OF IIORTOX NOTOR LISES, Ixc'., A A D  11. L. ~ ~ L I I S .  

The appeal of the driver of the truck and his employer presents a 
different case from that  of the defendant Coleman. Helms testified that 
he passed the scene of the wreck without striking I he body of the injured 
girl as it lay prone upon the pavement and that  he stopped immediately 
thereafter antl returned to render assiitance. The  plaintiff contends tha t  
the truck ran over the deceased and hastened her death. Helms was not 
permitted to testify that, i n  his opinion, if the loaded truck, weighing 
37,500 pountls, had passed over any part of the body of the deceased 
"she would have been crushed or sma~hed." Rhcreupon the defendants 
called Dr.  ,I. J. Tannenbaunl, a medical expert, who saw the deceased 
and attended her before her death. H e  proffered the opinion that, from 
a professional examination of the injuries found upon the body of the 
deceased-considering the nature, condition and position of the wounds- 
none of them was caused by a truck striking or passing orer her body. 
This  evidcnce was excluded. True, he was allowed to say that  in his 
opinion the injuries found upon the body of the deceased came from her 
striking the concrete when she WRS thrown from ihe car, but under the 
decisions in George 7). R. R., 215 N. C., 773, 8 S. E. (2d), 286, and 
McMan~rs  1.. R. R., 174 S. C., 735, 94 S. E., 455, it would seem that  this 
witness, who proposed to speak as an expert and from a professional and 
personal examination of the body of the deceased, was competent to give 
in substance the evidence sought to be elicited. I t  apparently comes 
within the purview of expert, opinion evidence. Ferehes 11. R. R., 167 
N. C., 290, 83 S. E., 360; P a r r i s h  7). R. R., 146 N. C., 125, 59 S. E., 
348; 9. 1). .Jones, 68 N. C., 443. The materiality of the evidence is not 
que~tioned. I t  goes to the heart of thc case $0 f a r  as the corporate 
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defendant and  the dr iver  of the  t ruck  a r e  concerned. I t s  exclusion 
entitles them t o  a new trial.  

O n  appeal  of Herber t  Coleman, 
N o  error. 
O n  appeal  of Hor ton  X o t o r  Lines, Inc., and  H. L. Helms, 
N e w  trial.  

J. L. MOREHEAD v. H. L. HESSETT. 

(Filed 31 May, 1941.) 

1. Receivers § 11- 

9 receiver's authority to sell real estate is predicated upon, and limited 
by. the court's order of sale, and the sale is made effective by the court's 
order of confirmation, and therefore, in ascertaining the receiver's author- 
ity to sell and in determining what land is conveyed, the order of sale, 
the report of sale, and the order of confirmation must be considered 
together as  one instrument. 

2. Same- 
I t  is  the duty of the purchaser a t  a receiver's sale to see that the re- 

ceiver was authorized by the court to make the sale, that the sale mas 
made under such authority, that the sale was confirmed, and that the deed 
accurately described the land which the receiver was directed to sell. 

3. S a m e R e c e i v e r ' s  deed cannot convey property which h e  was not author- 
ized a n d  directed to sell. 

A receiver was authorized and directed to abandon certain lots which 
were subject to municipal liens for public improvements, and was further 
ordered to sell all the property of the insolvent corporation "except such 
lots a s  a re  surrendered to the city a s  herein provided for." The report 
of sale recited the land sold as  all the real estate of the corporation in 
the city "consisting of certain unimproved lots or other real estate." The 
order of confirmation described the land in the langnage of the receiver's 
report. The deed to the purchaser recited the order of sale. iucluding 
the direction for the abandonment of certain lots to the city. Held: The 
purchaser did not acquire title to the lots directed by the court to be 
abandoned to the city. 

DEWS, J., not sitting. 

APPEAL by  plaintiff f r o m  Stevens, J., a t  December Term, 1940, of 
DURHAM. Affirmed. 

Civil action to  compel specific performance of a contract to  purchase 
real estate. 

T h e  receiver appointed for  the  D u r h a m  L a n d  & Securi ty  Company,  a n  
insolvent corporation, reported to  the  court  tha t  cer tain land belonging 
t o  the  corporation, s i tuate  within t h e  corporate l imits  of the city of 
Durham,  was subject to assessments f o r  streets, sewer, gas  and  water  i n  
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an amount equal to or in excess of its value and recommended that such 
land be abandoned to the city, which held tax sales certificates therefor. 
Thereupon the court "Ordered that the Receiver is authorized, instructed 
and directed to abandon those lots, and to surrender same to the City of 
Durham, against which street paving assessments and assessments for 
gas, water and sewer connections had been levied bey the City." 

I t  was further "Ordered That the Receiver be, arid he is hereby author- 
ized and directed to sell all of the property, eststes, and assets of the 
defendant, Durham Land and Security Company, #except such lots as are 
surrendered to the City of Durham as herein provided for, said sale to be 
held. etc. . . ." 

Pursuant to said order, the receiver, after due advertisement, sold said 
land on 16 December, 1933, at public auction to plaintiff. I-Ie reported 
the sale to the court for confirmation. 

The report of sale described the land sold as follows: "A11 of the real 
eatate or rights, titles or interest in the real estate of the Durham Land 
& Security Company, consisting of certain unimprwed lots or other real 
estate in the eastern section of the City of Durham, or adjacent thereto 
or wheresoever located." 

The court, on 29 December, 1933, entered a decree of confirmation 
reciting that sale was had pursuant to the former order of the court and 
describing the land in the language contained in  the receiver's report. 

Deed was executed by the receiver 2 January, 1934, and delivered to 
the purchaser. This deed recites the order of sale, specifically quoting 
that part thereof which directed the sale of the land of the corporation 
"except such lots as are surrendered to the City of Durham as herein 
provided for." I t  further recites that the land was sold pursuant to the 
order of sale and that the order of sale had been complied with in all 
respects. 

I n  1940, plaintiff contracted to sell to defendant and defendant agreed 
to purchase a lot situate on the corner of Hollowrty and Flora Streets, 
which lot is admittedly one of those the court directed to be abandoned 
to the city. The defendant declined to comply with his contract for that 
the plaintiff's title is defective and he cannot convey a good, marketable 
title as he contracted to do. Thereupon this action was instituted to 
compel performance by defendant. When the cause came on to be heard 
on the pleadings the court, "being of the opinion that title to the lot in 
question, and described in the complaint, was not transferred or conveyed 
to plaintiff by the deed of the receiver of the company holding title to 
said lot," entered judgment denying the relief pray2d and dismissing the 
action. Plaintiff excepted and appealed. 

Alber t  W .  R e n n o n ,  Jr., for plaint i f f ,  appellant.  
h 'o  counsel for de fendan t ,  appellee. 
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BARKHILL, J. Plaintiff asserts that  no abandonment of the property 
subject to assessment was ever effected by the execution of any instru- 
ment of conveyance or release and that the city of Durham, on 19 August, 
1940, executed a disclaimer, renouncing all claim to said property, but 
reserving its tax and assessment liens. Hence, he argues, title to all of 
the property of the insolvent corporation vested in him. 

Plaintiff's title is not dependent upon what the city did or did not 
receive. S o r  is the effectiveness of the order directing an  abandonment - 
material. H e  acquired title to only so much of the property as was sold 
by the receiver and conveyed in his deed. 

The receiver had no authority to sell the real estate of the corporation. 
except upon the order of the court and lie could sell only such as the 
court directed. 23 R. C. L., 98. Upon sale being made, i t  was the duty 
of the purchaser to see that  such receiver was authorized by the court to 
make sale; that the sale was made under such authority ;- that the sale 
was confirmed; and that the deed accurately described the land which the 
receiver mas directed to sell. 23 R. C. L., 101. 

There can be no judicial sale except upon a preexisting order of sale. 
Freeman, Void Jud.  Sales, 3rd, p. 1. I f  a sale be void because i t  in- 
cluded property not described in the decree or order of sale, an  order 
confirming i t  is necessarily inoperative. Freeman, etc., p. 73. The order 
directing the sale and the order confirming it give vitality to the pur- 
chase. Freeman, etc., 74. Both are essential. Neither, alone, is suffi- 
cient. 

Hence. to ascertain the receiver's authority and to determine what land 
mas conveyed to plaintiff the order of sale, the report of sale and the 
decree of confirmation must be considered together as one instrument. 

This property mas expressly excepted from the order of sale. The 
property sold was duly advertised and the sale was had "pursuant to the 
order of sale." I t  was so reported to the court and the decree of con- 
firmation so recited. I t  is, therefore, apparent that the receiver did not 
conrey or attempt to convey any of the property which he was directed 
to abandon to the city. 

This conclusion is confirmed by the deed itself. Express reference is 
made to the order of sale and the sale thereunder, and that part of the 
decree which excepted the property to be released to the city is quoted 
~ ~ e r b a  f im. 

The report by the receiver that  he had sold the property of the corpo- 
ration, incorporating a description which, standing alone, is sufficient to 
include all the property owned by the corporation a t  the time of the 
appointment of the receiver, as confirmed by the court, is not sufficient 
to pass title to the land directed to be released and abandoned to the city. 
The record as a whole discloses that i t  was not so intended. 
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Likewise, the suggestion that  the judge confirmed the sale of land not 
included in but expressly excepted from the original order and thus vali- 
dated the sale of the loczis in quo is without merit and cannot be sus- 
tained. 

The  plaintiff, under the deed to  him from the receiver, has no just 
claim to the lot i n  controversy and the other land "directed to be aban- 
doned." 

T o  whom the property belongs since the c i ~ y  has disclaimed title 
thereto is not a t  present our concern. Tha t  is another matter. 

The judgment below is 
Affirmed. 

DEWS-, J., not sitting. 

CITY OF DURHAM r. A.  J .  POLLARD A N D  E. G .  BELVIN, SHERIFF O F  

DURHAM COUSTP. 

(Filed 31 May, 1941.) 

1. Judgments 8 !20- 
The lien of a docketed judgment attaches to all land situated in the 

county in which the judgment is docketed which is owned by the judgment 
debtor a t  the time the judgment is docketed, or which is acquired by him 
at any time within ten years of the date of the rendition of the judgment, 
hut it is not a lien on land conveyed by the judgment debtor by deed duly 
registered prior to the docketing of the judgment. C. S., 614. 

2. Deeds § 10- 
A deed is ineffective as  against creditors and purchasers for value from 

the grantor until the deed is registered, but upon registration, the deed is 
good even as against creditors and purchasers for value, even though the 
deed by which the grantor acquired title is unregistered. C. S., 3309. 

3. Judgments 8 20- 
The locus in quo was conveyed to the judgmer t debtor by unregistered 

deed, but some flve years prior to the docketing of the judgment the judg- 
ment debtor conveyed the property by deed which was duly recorded. 
H c l d :  The lien of the judgment did not attach to the locus in quo. 

APPEAL by defendant A. J. Pollard from Corr, J., a t  March Term, 
1941, of DURHAM. 

Civil action to restrain sale of certain land under execution and to  
permanently enjoin defendants from otherwise inttlrfering with plaintiff's 
use, title and possession of the same. 
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The parties waived jury trial, and the case was heard upon an agreed 
statement of facts. Substantially, the pertinent facts are these: 

1. ( a )  J. R. Patton, Jr . ,  and C. Corbett Cole, by r ir tue of a deed from 
Clarence Thorp, duly registered 4 August, 1924, became the owners in 
fee simple of the land inrolvecl in this action; 

(b )  J. R. Patton, Jr . ,  and wife and C. Corbett Cole and wife conveyed 
said land to S. 31. Credle by deed (lilted 15 August, 1925, acknowledged 
and delivered 20 August, 1925, and registered 15 August, 1931 ; 

(c)  S. 31. Credle and wife conreyed the sa'nie to Gregory Sales Com- 
pany b~ deed dated 19 August, 1925, acknowledged and delivergd on or 
about 20 ,luguat, 1925, and duly registered 25 June, 1926; 

( d )  Thr~ said land mas conveyed by Gregory Sales Company to Dur- 
ham R e a l t j  and Insurance Company, hy it to John Sprunt Hil l  and by 
him to plaintiff by successive deeds duly registered. 

2. Each of the deeds in  the chain of conveyances above described mas 
based upon valuable consideration, was duly executed and delivered and 
registered as stated, and was sufficient in form to convey and purported 
to convey the land in question by proper and sufficient description. 

3. On 1 June, 1931, the Merchants Bank obtained a judgment against 
S. hI. Credle in the sum of $2,500, with interest and cost, less certain 
credit, and same mas duly docketed in office of clerk of Superior Court 
of Durham County on the same day. This judgment mas transferred and 
assigned to defendant 8. J. Pollard, who now owns it. 

4. .I. J. Pollard, assignee of said judgment, has caused an execution 
to be issued thereunder to the sheriff of Durham County, who, by r ir tue 
thereof, is advertising said property for sale a t  the courthouse door. 

Upon these facts the court, being of opinion that the judgment of the 
Merchants Bank against S. M. Credle, now owned by A. J. Pollard, as 
assignee, is not a lien upon the land involved, and that, therefore, defend- 
ants hare  no right to sell the land, and being further of the opinion that  
plaintiff is entitled to a permanent injunction restraining defendants 
from advertising or selling or attempting to sell the same under any 
execution issued or which may be issued in the future under authority 
of said judgment, entered judgment in accordance with such opinion. 

Defendant A. J. Pollard appeals to Supreme Court and assigns error. 

Claude 5'. Jones  for p l a i n t i f ,  appellee. 
8. C .  721-nzcley and  B. I. Snt ter f ie ld  for de fendan t ,  appellant.  

WISB~RNE, J .  The question for decision is this : Where S. M. Credle. 
the grantee of land under an unregistered deed, conveys the same to 
Gregory Sales Company, for valuable consideration, by deed which is 
duly registered, is a judgment, thereafter obtained by the Merchants 
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Bank against S. M. Credle and docketed in the county where the land 
lies before the deed to Credle is registered, a lien upon the land?  The 
answer is "No." 

A docketed judgment, directing the payment of money, is a lien on the 
real property situated in the county in which the judgment is docketed 
and owned by the judgment debtor a t  the time the judgment is docketed, 
or  on such land as is acquired by him a t  any time. within ten years from 
the date of the rendition of the judgment. However, "it is not a lien on 
land which has been conveyed by the judgmenl debtor by deed, duly 
registered prior to the docketing of the judgment." C. S., 614. Helsa- 
beck v. Vass, 196 N .  C., 603, 146 S. E., 576. 

Furthermore, the Connor Act, Laws 1885, chapter 147, now C. S., 
3309, provides tha t  "no conveyance of land, or contract to convey, or 
lease of land for more than three years shall be l~al id  to pass any prop- 
erty, as against creditors or purchasers for a valuable consideration, from 
the donor, bargainor or lessor, but from the registration thereof within 
the county where the land lies . . ." However, an  unregistered deed 
conveys title from date of its delivery as against the grantor and all 
others except creditors of and purchasers for value from the grantor, 
donor or lessor. Warren 1.. W i l l i f o ~ d ,  148 N. ('., 474, 62 S. E., 697; 
Bnnk v. Mitchell, 203 N .  C., 339, 166 S. E., 69, and cases there cited. 

Hence, the Connor Act protects only creditors of the grantor, bar- 
gainor, or lessor, and purchasers for value, against an  unregistered con- 
veyance of land, contract to convey, or lease of land for more than three 
years. Gosney v. McCzillers, 202 N .  C., 326, 162 S. E., 746, and cases 
cited. 

This means that  where the owner of land conveys the same by deed, or 
contracts to convey it, or leases it for more than three years, such deed, 
contract or lease, until registered in  the county where the land lies is 
invalid only as against his creditors and any who purchase for value 
from him. 

I n  the present case the judgment is not against Patton and Cole, the 
grantors, in the deed to Credle which was unregistered on the firit of 
June, 1931, the date on which the judgment against C'redle was docketed. 
More than five years prior thereto and for valuable coniideratiorl Credle 
had conveyed the land to Gregory Sales C o m p a n  by a deed urhich was 
registered on 25 June,  1926. Applying the prin~ildeq above set forth, 
that  deed conveyed the title from the date of iis d r l i ~ e r ~  as against 
Credle and all others except his creditors and purchacers for value from 
him. However, under the provisions of the C'onnor -1ct it became valid 
upon registration, even as against his creditors and purchasers for value 
from him. 
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T h e  case of Glass v. S h o e  Co., 212 N.  C., 70, 192  S. E., 899, and  
others relied upon  by  appellant,  a r e  distinguishable i n  factual  situations 
f r o m  t h e  case a t  bar. 

J u d g m e n t  of t h e  court  below is 
Affirmed. 

MliS. RUTH LEE SHARPE v. GEORGE ISLES A X D  WIFE, JEWEL ISLEY, 
GROVER ISLEY AND WIFE, BETTY ISLEY, EULA ISLEY AND HUS- 
BANI), ZEB ISLEY, AND NEWMAN ISLES. 

(Filed 31 May, 1941.) 

1. Wills § 31- 
In  construing a will, the intention of the testator must be ascertained 

from the language in which i t  is expressed, and i t  is the duty of the court 
to give the words used their legal effect. 

a. wil l s  g 33~- 
A fee may not be limited after a fee unless there be some contingency 

which defeats or abridges the estate of the first taker in order to make 
room for the ulterior limitation. 

3. Wills 9 3 4 w T e s t a t o r ' s  wife held t o  take fee simple without limitation 
over t o  testator's heirs. 

A devise to testator's wife, "to her and her heirs by me," vests in  the 
wife a fee tail special, converted by statute into a fee simple, and her 
estate is not affected or limited to  a life estate with remainder in fee to 
the heirs of testator by subsequent provision in the item that testator's 
wife should have exclusive and sole use of the property and "should she 
hare living heirs by me, then all my estate . . . shall belong to her 
and her heirs in fee simple," in the absence of a reverter or limitation over 
in the event the wife should not have children born to her marriage with 
testator. 

APPEAL by defendants f rom Carr ,  J., a t  Chambers, 22 February ,  1941. 
F r o m  ALAMANCE. Affirmed. 

T h i s  was a proceeding under  the Declaratory Judgment  Act  f o r  the 
construction of t h e  will of Joe l  J. S h a r p e  wi th  respect t o  plaintiff's t i t le 
to  certain land described i n  the will. There was no controversy as  to the 
facts. F r o m  judgment t h a t  plaintiff was owner of the  land i n  fee 
simple, defendants appealed. 

J o h n  H. V e r n o n  nnd Thos .  C .  Carter  for p l a i n t i f ,  appellee. 
Long ,  Long  & Barret t  for defendants ,  appellants.  

DEVIN, J. T h e  th i rd  i tem i n  the  will of Joe l  J. Sharpe,  concerning 
which this controversy arose, was expressed i n  the following words:  ((1 
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devise to my beloved wife, Ruth  Lee Sharpe, to hl2r and her heirs by me, 
all of my personal property of whatever natnre and kind which may be 
found in my possession at  my death, and all of my real estate consisting 
of niy home place where I now lire, being a farm of about two hundred 
and serenty-fire (275) acres, and any and all other real estate that I 
may acquire or come in possession of during my life time. My wife 
is to have the exclusive and sole use of both my personal and real prop- 
erty and fhould she have living hcirs by me, then all my estate, save and 
except as otherwise devised, shall belong to he1 and her heirs in fee 
simple." 

I t  is adntitted that plaintiff is the Huth Lee Sharpe referred to in the 
quoted item of the will of Joel J. Sharpe. and thai no children were born 
of her marriage to the testator. 

I t  is apparent that  the language in the first clause of I tem I11 of the 
will, wherein the testator devised hi? real estate lo his wifc, "Ruth Lee 
Sharpe, to her and her heirs by me," constituted a fee tail special, which 
by the statute was converted into a feca simple (Whi t ley  1 % .  il renson, ante, 
121; Morch~ad  1.. Monfague, 200 X. C., 497, 157 S. E., 703; Revis v. 
Murphy,  172 N .  C., 579, 90 S. E., 573) ; and the o d y  question is whether 
the subsequent words, "and should she have living heirs hy me, then all 
my estate, sare and except as otherwise devised, shall belong to her and 
her heirs in fee simple," should be construed to defeat the first provision, 
and to limit plaintiff's tenure to a life estate with remainder in fee to 
the heirs of the testator. 

I f  the testator had incorporated in his will a provision for a limitation 
over in the event his wife did not have "living heirs" or children by him, 
a different situation would have been presented. Daly v. Pate, 210 
N .  C., 222, 186 S. E., 348. But there are no sush words here and we 
niay not add them to the will i n  order to serve a wpposed intent. The 
intention of the testator must be ascertained from the language in which 
it is expressed, and i t  is the  duty of the court to give the words used 
their legal effect. Willian~son 2). COT, 218 N .  C., 177. There mas no 
reverter or limitation over in the event plaintiff shlsuld not have children 
born of her marriage with testator. Rose v. Ro,ce, ante, 20; Willis  v. 
Trust Co., 183 N .  C., 267, 111 S. E., 163; Silliman 1 1 .  Whi fakcr ,  119 
N. C., 89, 25 S. E., 742. 

The language used by the testator in the latter portion of I tem I11 is 
susceptible of the more reasonable interpretation that  he intended to 
reaffirm his desire that his widow should have the land, and that in the 
went  she bore him children i t  should belong to her and her heirs in fee 
qimple. This may not be properly interpreted to have the effect of de- 
feating the previously expressed intention which carried the legal signifi- 
cance of a devise of the land to her in fee simple. I t  has long been the 
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established law that there can be no limitation of a fee after a fee unless 
there be some contingency which defeats or abridges the estate of the 
first taker, in order to make room for the ulterior limitation. Daniel  
v. Bass ,  193 N .  C., 294, 136 S. E., 733; B o y d  v. Campbe l l ,  192 N .  C., 
398, 135 S. E., 121 ; S m i f h  v. Brisson,  90 N. C., 284; McDanie l  u. 
McDanie l ,  58 N .  C., 351. 

The judge below has correctly interpreted the effect of the language of 
the will under consideration and his judgment thereon is 

Sffirmed. 

LILLIAN GRAHAM v. JIARGARET HOKE. BDMISI~TRATRIX OF J. G .  
PHILLIPS, DECEASED. 

(Filed 31 hlay, 1941.) 

1. Banks and Banking 8 8a: Bills and Notes 8 1- 
An order on a bank, in the form of a check, to pay a designated person 

a specified sum at  the death of the drawer is entirely without effect, since 
by its terms it has no effect as long as the drawer lives, and his death 
revokes any authority of the bank to make payment to the drawee. 

2. Wills 8 8- 
The complaint alleged that plaintiff was a member of intestate's family 

and performed domestic services for him a t  his request in reliance upon 
a written agreement for payment. The written agreement alleged con- 
sisted of an order on a bank in the form of a check to pay plaintiff a 
designated sum out of drawer's estate. Held: The written agreement 
declared upon being entirely ineffective, and there being no allegation of 
an implied contract of quantum meruit ,  defendant administratrix' de- 
murrer should hare been snstair~ed. 

APPEAL by defendant from judgment of S i m o c k s ,  J., overruling de- 
murrer, a t  March Term, 1941, of LEE. 

Has t ings ,  Booe c4 Abbot t  for plaint i f f ,  nppellee. 
K .  R. H o y l e  for de fendan t ,  appellant.  

SCHENCK, J. The pertinent portions of the complaint are as follows: 
"3. That  on Janua ry  26, 1925, the deceased, J. G. Phillips, entered 

into a written agreement with the plaintiff, i n  which he promised the 
plaintiff $2,000.00, to be paid to her out of his estate a t  his death, said 
agreement is hereby incorporated by reference in as full and ample a 
manner as  if set out word for word in these pleadings, and which contract 
will be offered in  evidence a t  the trial of this cause. 
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"4. That prior to the execution of the agreement referred to above, and 
as consideration for same and for about two yews beginning in 1919, 
immediately after the death of J. G. Phillips' second wife, the plaintiff 
worked for J. G. Phillips in his store in Sanford, and also helped keep 
house and care for his three children. That J. G. Phillips induced plain- 
tiff, in the Fall of 1921, to go to the Mary Potter Boarding School and 
take a three-month special course in cooking and sewing; and in the 
Spring of 1922 the plaintiff, at  the request of J. G. Phillips, went to 
Morristown, Tenn., and kept house for J. G. Phillips and his invalid 
third wife. From 1922 until death of J. G. Phillips' third wife, in 1924, 
plaintiff cared for J. G. Phillips' invalid wife and his home in Morris- 
town, and after her death, and upon request of J. G. Phillips, came with 
J. G. Phillips to Winston-Salem and kept J. G. Phillips' house and cared 
for J. G. Phillips' children. During all this time plaintiff was not 
receiving any weekly pay, but was treated as a meinber of J. G. Phillips' 
family, J. G. Phillips informing her that she w o ~ l d  be taken care of at 
his death and giving her the contract referred to m paragraph 3 of this 
complaint as evidence of his promise and intentioils." 

The alleged "written agreement'' is in words and figures as follows 
(italics indicate handwriting in ink, the balance of instrument being a 
printed form) : 

"Winston-Salem, N. C. 
Jan .  26,  1925 No. 

WACHOVIA BANK and TRUST COMPANY 
PAY T O  T H E  

ORDER O F  Lil l ian Graham at my death, 
$2000.00 T W O  THO USAND DOLLARS 
out  of m y  estate payable $500 
a t  each payment  till all has 
been paid. 

J .  G. Phillips" 

The defendant demurred to the complaint upon the grounds that i t  
does not state facts sufficient to constitute a cause of action. 

The "written agreement'' alleged in the complaint cannot be construed 
es v i  t ermin i  as a valid contract to pay a member. of the family of the 
deceased for domestic services rendered, since i t  is in the form of a 
cheque payable upon the death of the drawer. I t  became functus oficio 
at the death of the drawer, as the death of the drawer before presenta- 
tion of the cheque for payment revoked any authority of the bank to 
make payment to the drawee; and the cheque by its terms never had any 
validity as long as the drawer lived. 
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I t  is specifically alleged that the plaintiff was a member of the family 
of the deceased in these words: "During all this time plaintiff was not 
receiving any weekly pay, but was treated as a member of J. G. Phillips' 
family.'' As a member of the family of the deceased she was presumed 
to have rendered the alleged services gratuitously, and in the absence of 
an allegation of a valid special contract that she was to be paid therefor 
there is no cause of action alleged. The plaintiff is not aided by the alle- 
gation that the deceased informed her "that she would be taken care of at 
his death and giving her the contract referred to . . . as evidence of 
his promise and intentions." The words of this allegation do not create 
a special contract of the alleged "written agreement" which had neither 
vitality nor validity as such; and no implied contract to pay for the 
services rendered upon a quanfzivn meruit is alleged. 

The plaintiff having declared upon a "written agreement," as a special 
contract, she is not allowed to likewise declare upon an implied contract 
of quantum meruit, and in truth she has not so declared. True she may 
have pleaded an implied contract as well as a special contract in the 
alternative, but when the case came on for trial she could have been 
compelled to elect upon which declaration she would proceed. 

The alleged "written agreement," not being executed in a manner to 
constitute testamentary disposition, cannot be construed as such, and 
furthermore this is not an appropriate form of action to establish a will. 

I n  view of the allegation that the plaintiff was a member of the family 
of the deceased when she rendered the alleged domestic services, and of 
the absence of an allegation of a valid special contract to be paid therefor, 
and of the absence of an allegation of an implied contract of quantum 
meruit, we are constrained to hold that his Honor erred in overruling 
the demurrer. 

The judgment of the Superior Court is 
Reversed. 

STATE v. MARVIN LEE JOHNSON, ALIAS IIARRISON. 

(Filed 31 May, 1941.) 

1. Ckiminal Law 9 53- 
Slight inaccuracies in the charge in stating portions of the evidence will 

not be held for reversible error when not called to the court's attention in 
apt time and when the charge construed as a whole is not prejudicial. 

2. Criminal Law 5 53h- 
The charge will he construed contextually as a whole. 
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3. Criminal Law §§ 53e, 53g- 
A charge that the State contended that the prosecutrix was corroborated 

in every detail by a witness put on the stand by defendant who vouched 
for the witness' veracity cannot be held for error as an expression of 
opinion by the court, C. S., 564, it being incumbent upon defendant if he 
thought the statement of the contention erronecus or misleading to hare 
called the matter to the court's attention in apt time. 

APPEAL by defendant from Phil l ips ,  J., a t  January  Special Term, 
1941, of GUILFORD. 

Criminal prosecution tried upon indictment 17harging the defendant 
with rape. 

The prosecutrix, Della Black, and the defendant are both members of 
the Negro race. They live in  High Point. Thl? prosecutrix is twenty- 
four years of age; the defendant twenty-eight. 

The State's evidence tends to show that  on the night of 15 November, 
1940, the prosecutrix got dinner at  a cafe in High Point  about a block 
and a half from where she lives. While in the cafe she saw the defend- 
ant, whom she knew by sight but not by name. She left for her home 
around eleven o'clock and as she approached her house she saw the 
defendant standing near the doorsteps. H e  seized her, struck her in the 
face, held his hand orer her mouth, twisted her arm behind her back, 
threatened to kill her, carried her to a briar patch some distance away 
and ravished her, and then assisted her home. 

The evidence offered by the defendant tends to show that Della Black 
left the cafe before the defendant in  company with another m a n ;  that 
she was later found by the defendant lying by the path in ail unconscious 
condition, with her face battered and bruised; that  he helped her to her 
home, and that  she was not assaulted by the defendant. 

There was evidence in corroboration of the State's case and of the good 
character of the prosecutrix. The defendant alsc offered evidence of his 
good character. 

Verdict: Guilty of the felony of rape whereof the defendant stands 
indicted. 

Judgment : Death by asphyxiation. 
Defendant appeals, assigning errors. 

Attorney-General M c N u l l a n  and ilssistant dilorneys-General Bru ton  
and P a t f o n  for the State .  

R. K e n n e d y  Harr i s  for defendant .  

STACY, C. J. The case p~esents  little more than a disputed question of 
fact. The exceptions all relate to the charge. While there may be some 
slight inaccuracies in stating portions of the evidence, they were not 
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called to the judge's attention, and, in the main, are really not important. 
S. v. Sfer l ing ,  200 N .  C., 18, 156 S. E., 96. Nor  did the defendant think 
so a t  the time. Considered contextually and as a whole, the defendant 
has no just cause to complain either at the context or the form of the 
charge. I t  is free from reversible error. S.  v. Johnson,  207 N. C., 273, 
176 S. E., 581. 3 detailed consideration of the exceptions would only 
result in the restatement of familiar principles. The exceptions are not 
sustained. 

The recitation of the State's contention that  the prosecutrix was "cor- 
roborated in every detail by Mildred Williams," defendant's witness, and 
that  the defendant who put her on the stand "vouches for her veracity," 
to which the defendant excepts, is not i n  violation of the statute, C. S., 
564, prohibiting an expression of opinion on the part of the judge, for  the 
court was here giving the State's contention in regard to the matter. I f  
thought to be erroneous or misleading, it should have been called to the 
court's attention a t  some appropriate time before the issue was submitted 
to the jury. S. v. Lea,  203 N.  C., 13, 164 S. E., 737. This was not done. 

The case is controlled by the principles announced in 8. 1 $ .  Jessup,  
ante ,  620. Cornpare S. v. B l u ~ ,  ante, 612. 

The verdict and judgment will he upheld. 
N o  error. 

STATE v. CHARLES E. INSCORE. 

(Filed 31 May, 1941.) 

1. Automobiles 8 S2e- 
Evidence that defendant's culpable negligence in the operation of his 

automobile resulted in the death of an occupant of another car is held 
sufficient to have been submitted to the jury and fully justifies its verdict 
of manslaughter. 

2. Criminal Law 8 8lc-New trial will not be awarded for mere technical 
error wl~ich is not prejudicial. 

In  this prosecution for manslaughter committed in the operation of an 
automol~ile, one of the State's witnesses made a written statement shortly 
nftc.1. the collision. Cpon the trial, the solicitor, thinking that the witness' 
testimony mas a t  variance with the prior written statement, asked and 
was permitted to cross-examine the witness. Thereafter the solicitor 
oRcrc>d portions of the written statement in evidence to corroborate the 
witness. H e l d :  Even if some technical irregularities be conceded, the 
culpable conduct of defendant being abundantly established by other wit- 
nesses, the matter cannot be held to constitute prejudicial error. 

APPEAL by defendant from Pless, J., at  October Term, 1940, of 
FORSYTH. 
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Criminal prosecution tried upon indictment charging the defendant 
with the felonious slaying of one J. L. McAlister. 

Verdict: "Guilty of manslaughter with tht recommendation for 
March" (mercy). 

Judgment: Imprisonment in the State's Prisoll for a term of not less 
than 4 nor more than 7 years. 

The defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant A f t  wneys-General Brufon  
and Pat ton  for the State. 

J o h n  D. Slawter and Richmond Rucker for dcfcndant. 

STACY, C. J. On 19 August, 1940, following ,i wild automobile ride 
through the streets of Winston-Salen~, in which he was pursued by an 
officer, the defendant collided with a car at a filling station near the 
intersection of Sprague and Peachtree Streets, occupied at the time by 
J. L. McAlister and his wife. Mr. McAlister died within thirty minutes 
of injuries sustained in the collision. The eridence fully justifies the 
verdict of manslaughter. 

Several exceptions were taken to thcs manner in which the solicitor was 
allowed to examine one of the State's witnesses, J. P. Davis, Jr . ,  who was 
a "thumb rider" in the defendant's car at  the time of the collision. Davis 
had made a statement in writing to the police shortly after the occur- 
rence, and the solicitor gained the impression that his testimony on the 
stand was at  variance with his prior written statement. Whereupon, he 
asked the privilege of cross-examining the witness, which was granted. 
Following the cross-examination, the solicitor said he would offer por- 
tions of the written statement in corroboration of the witness. The 
record is not quite clear as to what then happened in respect of the 
matter: "The Court: You can offer it. I want to think about that a 
little. The Court permitted you to cross-examine the witness and now 
you offer the statement to corroborate him." Objection; overruled; 
exception. 

The question thus presented by the record has been discussed in both 
briefs with much learning and manifest research. Even if some technical 
irregularity be conceded, we think the matter is too attenuate, consider- 
ing the case in its entirety, to warrant a disturbance of the result. 5'. v. 
Noland, 204 N. C., 329, 168 S. E., 412. The c~~lpab le  conduct of the 
defendant is abundantly established by other witn~~sses. The cases cited 
by the defendant, 8. v. Freeman, 213 N.  C., 378, 196 S. E., 308; 8. o. 

Cohoon, 206 N.  C., 388, 174 S. E., 91; and S. v. Melvin, 194 N.  C., 394, 
139 S. E., 762, are not controlling on the instant record. 



N. C.] SPRING TERM, 1941. 761 

The remaining exceptions are directed to portions of the charge and 
the alleged insistence of the court upon a verdict. They present no new 
question of law or one not heretofore settled by the decisions. The  case 
was tried in  compliance with the principles announced in  8. v. Cope, 
204 N. C., 28, 167 S. E., 456. 

A careful perusal of the entire record engenders the conclusion that  
the validity of the tr ial  should be upheld. 

N o  error. 

ELIZABETH F. CROOM v. J. H. CORNELIUS. 

(Filed 31 May, 1941.) 

1. Wills § 350- 
An unrestricted devise followed by a provision that in the event the 

devisee died intestate, testator wished such devisee's share to descend to 
her children, vests the fee in the devisee, C. S., 4162, the precatory words 
being repugnant to the estate previously devised and insufficient to limit 
or divest it. 

2. Wills § 46: Estoppel 8 2- 
Testator devised to each of his children certain lands in fee but by 

subsequent clause provided that if they should die without issue, the 
Iantl should "revert to my other children or grandchildren." Thereafter 
two of the children conveyed their interests to the third child. Held: 
The child to whom the others conveyed their interests may convey the 
fee. since even if the devisees took a defeasible fee, the deeds executed by 
the two devisees would estop them and their heirs, and any interest which 
might accrue to them under the will would feed the estoppel. 

APPEAL by defendant from Grady,  Emergency,  Judge, a t  April Term, 
1941, of FORSYTH. Affirmed. 

This was an  action to determine the title to land, the subject of a con- 
tract to convey. Judgment was rendered, upon an  agreed statement of 
facts, that  plaintiff's title was good. Defendant appealed. 

Hutchins & Parker  for plaintiff. 
H e n r y  R o m e  for defendant. 

DEVIS, J. The determination of the question of title to the land con- 
tracted to be conveyed involves the construction of the will of J. P. Fear- 
rington. The testator devised his property to his wife and to their three 
children (one of whom is the   la in tiff) i n  these words : "I wish my  estate 
of whateyer nature equally divided among the aforesaid four." By a 
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subsequent clause the testator added this provisic~n to his will: "In the 
event that either child die without will, I wish that child's share to 
descend to his or her children (share and share alike), or if there are no 
surviving children to go not to any inlaws or other outsiders, but revert 
to my other children or grandchildren." 

The provision first quoted contains an unrestricted devise, and nothing 
else appearing, carried the fee. C. S., 4162; Hesfner  v. Thornton ,  216 
N.  C., 702, 6 S. E. (2), 506. I n  the subsequent clause, the words "in 
the event that either child die without will, I wi:jh that child's share to 
descend to his or her children," must be held repugnant to the estate 
previously devised and insufficient to limit or divest it. Barco v. Owens, 
212 N. C., 30, 192 S. E., 862. 

The only difficulty arises upon consideration of the latter portion of 
the clause, which contains this language: "if there are no surviving chil- 
dren . . . to revert to my other children or grandchildren." By 
these words it is apparent that the testator intended to provide that in the 
event either of his three children should die without surviving issue, that 
child's share should pass to the other children and their lineal descend- 
ants. I t  was admitted that by proper deed all the other devisees under 
the will have conveyed their interests in the land to the plaintiff. So 
that whether, under the principle enunciated in Ilarco v. Owens, supra, 
the clause should be disregarded, or whether it should be construed as 
providing a contingency upon the happening of which the title may be 
defeated, I I a m p t o r ~  v. W e s t ,  212 N .  C., 315, 193 S. E., 290, it is apparent 
that in  the most favorable light for the defendant a fee was devised to 
the plaintiff and her brother and sister defeasible only in the event of the 
death of either without surviving issue. Hence, upon the happening of 
the condition of defeasance, under the will the title must descend in the 
same channel and by the same line of descent zs if no provision for 
defeasance had been inserted in the will. That is upon the death of 
either of the three children, without surviving issue, the title would 
descend successively to the others. There is no further limitation. Heath  
v. Corey,  215 N. C., 721, 2 S. E .  (2d), 858. Plaintiff's title is supported 
by deed from all the other devisees under the will, from all those to 
whom in the event of the happening of the contingency the land would 
descend. Hence they and their heirs would be er,topped by their deed. 
James  I ) .  Griffin, 192 N .  C., 285, 134 S. E., 849; Crawley z.. Stearns, 
194 N. C., 15, 138 S. E., 403; W o o d y  u. Cates, 213 N. C., 792, 197 S. E., 
561; Ins .  Co. v. Sandridge,  216 N .  C., 766, 6 S. I.'. (2d),  876; T h a m e s  
v .  Goode, 217 N.  C., 639, 9 S. E. (2d),  485; 10 31n. Jur., 610; 5'3 A. L. 
R., 346. The interests of the other devisees, if they should accrue, would 
feed the estoppel. Door Po. a. Joyner,  182 N .  C., 518, 109 S. E., 259. 



N. C.] SPRING TERM, 1941. 

T h e  rul ing of the  court  below t h a t  upon  the  facts  agreed plaintiff's 
deed would convey a good 

Affirmed. 
title t o  the  def&lant, is  

STATE v. HOWARD RlcDANIELS. 

(Filed 31 May, 1941.) 

1. Automobiles 9 34- 
A driver's license is  evidence of a privilege granted by the State to the 

holder thereof to operate a motor vehicle upon the public highways, and 
the Legislature has full authority to prescribe the conditions upon which 
it will be issued and to designate the court or agency through which, and 
the conditions upon which, i t  will be revoked. 

2. Automobiles 5 3 6 -  

A municipal court is  without authority to revoke a driver's license, the 
power to suspend or revoke drivers' licenses being vested exclusively in 
the Department of Revenue, subject to the right of review by the Superior 
Court. Secs. 18 ( e ) ,  19, ch. 52, Public Laws 1935. (Ch. 36, Public Lawb 
1Ml.l 

3. Same- 
d judgment of a municipal court in a prosecution for reckless driving 

which provides, among other things, that defendant's driver's license be 
revoked, is insufEcient, standing alone, to support a subsequent conviction 
of driring without license, the burden being upon the State to show that 
the license was duly revoked. 

APPLAL by defendant  f rom Pless, J., a t  Kovember Term, 1940, of 
FORSTTH. Reversed. 

Criminal  action on war ran t  charging tha t  defendant unlawful ly oper- 
ated a motor vehicle upon a public highway af ter  his  driver's license had  
been revoked. 

O n  3 J a n u a r y ,  1940, defendant  was tried i n  the  municipal  court  of 
Winston-Salem on a w a r r a n t  charging reckless driving. There  was a 
verdict of gui l ty  and  judgment providing i n  par t  "that the defendant's 
driver's license be reroked f o r  a period of twelve months" was pro- 
nounced. 

Thereafter,  on 23 October, 1940, the  w a r r a n t  appearing of record was 
issued out of said court.  T h e  defendant was tried thereon and convicted. 
H e  appealed f r o m  the  judgment entered to the Superior  Court .  When  
the  cause was  heard  i n  the Superior  Cour t  he was again convicted. 
F r o m  the judgment entered the defendant  appealed. 
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Attorney-General M c M u l l a n  and Assistant Attorneys-General B r u t o n  
and  P a t f o n  for the S t a f e .  

Wm. B. Boyer  and Richmond  Rucker  for d e f m d a n t ,  appellrtnt. 

BARNHILL, J. The defendant challenges the r$ufficiency of the testi- 
mony for that there is no evidence that his driver's license was reroked. 
He  bases this argument upon the contention thz t the municipal court 
of Winston-Salem was without power to revoke the defendant's license. 

The exact nature of the judgment in the original cause does not appear. 
The only reference thereto is a stipulation of record as follo~rs: 

"It is stipulated by the defendant that he was indicted in the Munici- 
pal Court of the City of Winston-Salem on January 3, 1940, for reckless 
driving and that the judgment provided, among other things, that the 
defendant's driver's license be revoked for a period of twelve months." 

This stipulation is subject to either of two interpretations: (1)  that 
the court undertook, by its judgment, to revoks defendant's driver's 
license; or (2 )  it directed that the license be revoked in the manner pro- 
vided by statute. 
1. A driver's license is evidence of a privilege granted by the State to 

the holder thereof to operate a motor vehicle upor the public highways. 
The Legislature has full authority to prescribe the (conditions upon which 
i t  will be issued and to designate the court or agency through which and 
the conditions upon which it will be revoked. This the Legislature has 
done, prescribing in detail the rules under which such license, once issued, 
shall be suspended or revoked. Ch. 52, Public Laws 1935. The enforce- 
ment of these provisions is vested exclusively in the Department of 
Revenue of the State, see. 18 (e), subject to the right of review by the 
Superior Court, sec. 19. (For present status of law, see ch. 36, Public 
Laws 1941, as related to sec. 1, ch. 52, Public Laws 1935.) 

Any attempt by the municipal court to revoke defendant's license was 
void for want of jurisdiction. 

2. If the municipal court was proceeding under ciec. 18, c11. 52, Public 
Laws 1935, in directing that the defendant's driver's license be reroked, 
then there is no evidence tending to show that such license was surren- 
dered to and forwarded by the court to the Department of Revenue or 
that it was received and revoked by the department. As the conviction 
on the charge of reckless driving was not for a second offense within 
twelve months, its revocation was not mandatory, sw. 12 ( 6 ) ,  but was a 
matter of discretion resting in the Department of Revenue. 

There is nothing in  the record to justify the assumption that the judg- 
ment, directing that the license be forfeited, was in the form of a sus- 
pended sentence. It does not so appear and the burden was on the State. 
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There is no sufficient evidence to support the verdict. The defendant's 
motion to dismiss as of nonsuit should have been allowed. 

Reversed. 

ELIZABETH DUDLEY v. F. E. DUDLEY. 

(Filed 31 May, 1941.) 
Venue 9 la- 

The provision of C. S., 1667, that a wife may institute action for alimony 
without divorce in the county in which the cause of action arose does not 
prescribe the exclusive venue, but the wife may institute the action in the 
county in which she resides at the commencement of the action, C. S., 469. 

APPEAL by defendant from Carr ,  J., at February Term, 1941, of 
ALAMANCE. 

Civil action for alimony without divorce under C. S., 1667. 
Plaintiff and defendant were married on 30 September, 1939, and 

lived together as husband and wife in the city of Wilson until 18 Decem- 
ber, 1940, at  which time, plaintiff alleges, she was forced to flee from 
the home of the defendant because of his cruel and barbarous treatment 
of her and to seek refuge as a matter of personal safety in the home of 
her brother in Alamance County, where she now resides. 

This action was instituted in Alamance County on 15 January, 1941. 
The defendant seeks to have the cause removed to Wilson County as a 

matter of right, for that, the cause of action arose there. Motion denied, 
and defendant appeals. 

J .  Ellmer Long  a n d  Clarence Ross for plainf i f f ,  appellee. 
W .  A. Lucas for defendant ,  appellant.  

STACY, C. J. Plaintiff resides in Alamance County; the defendant in 
Wilson County. The action is for alimony without divorce under C. S., 
1667. The question presented is one of venue. 

The defendant says the cause of action arose in Wilson County and is 
to be tried there according to the clear terms of the statute giving the 
right. The plaintiff says the cause of action arose in Alamance County, 
and further that she now resides there. 

I n  an action of this kind, i.e., one for alimony without divorce, the 
statute provides that "the wife may institute an action in the Superior 
Court of the county in which the cause of action arose," but the venue, 
thus prescribed, is not exclusive, if either the plaintiff or the defendant 
yeside in another county at the commencement of the action, C. S., 469. 
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Under  the pertinent decisions it would seem that  t h e  motion was  prop- 
er ly denied. Rec tor  t i .  Rec tor ,  186 N .  C., 618, 120 S. E., 195; Mil ler  2,. 

-)filler, 205 N .  C., 753, 172  S. E., 493. 
Affirmed. 

,J. JI. CHADIVICK, ~ ~ D \ I I Y I S ~ K A T O R  O F  I.IIE ESTAIE O F  J. I.  CHAI)WICI<: 
J. 11. CHADWICK : ELLA SAVAGE ; LAURA LEARNED ; CHRISTIxE 
MURRAY : BERTHA RURCH ; EDWARD CHADTVICK ; HENRY CHAD- 
WICK: FLOREXCE FIKBERG am OSCAR CHADWICK, ALL NEXT OF 

KIN OF J. I. CNADWICK. DECEASED (EMPLOYEE), PLAINTIFFS, V. NORTH 
CAROLISA DEPARTJIENT O F  CONSERVATION AND DEVELOP- 
MENT, A R D  WEST VIRGISIA PULP -4ND PAPER COMPASY, BOTH 
EMIJLOYER? BEIKG SELF-ISSLRERS, DEFENDANTS. 

(Filed 31 May, 1941.) 

1. Master and Servant §s 58, 46a- 
I t  must appear n f inna t i~e ly  by eritlence or by admission of record that 

a defendant sought to be held liable under the Worlcmen's Compensation 
Act had in his employ fire or more employees in order to sustain thc 
jurisdiction of the Industrial Commission, and when this fact is not made 
to appear, the award of compensation against such defendant must be 
reversed. 

2. Master and  Servant # 4 6 ~ -  
In  its fnn~t ions  a- n court, the jnrisdictiou of the Industrial Commis- 

sion is limited, and jurisdic3tion cannot be conferred on it  by agreement or 
wairer. 

APPEAL by defendant, West  Virginia  P u l p  8: P a p e r  Company, f r o m  
l l ' i l l inms,  .7., a t  December Term,  1940, of NEW HAVOFER. Reversed. 

C'orbetf c f  Johnson  for plaint i f f s ,  appellees. 
Poisson d Campbell for de fendan t ,  V'est V i r g i n i n  P u l p  & P a p e r  Corn- 

pany ,  appel lnnt .  
A t forney -Genera l  X c J I u l l a n  and Ass i s fan t  At torneys-General  B r u t o n  

and  P n f f o n  for d e f e n d a n t ,  Sorth Carol ina D e p a r f m e n t  of Conserrat ion 
nnd D e w l o p m e n  f .  

PER CVRIAJI. T h i s  is a proceeding under  the  Workmen's Comyensa- 
tion Act  f o r  a n  award t o  the next of k in  of deceased, Chadwick, because 
of his  i n j u r y  and dea th  h y  accident while allegedly employed by  de- 
fendants. 

T h e  appeal ing defendant, West Virginia  P u l p  8: P a p e r  Company.  
entered in to  a contract with the S t a t e  Depar tment  of Conservation and  
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CHADWICK 2). DEPARTMENT O F  CONSERVATIOS AND DEVELOPMENT. 

Derelopment under which the P u l p  Company contributed one-half the 
expense (with a maximum limitation based on acreage), the Department 
one-fourth, and the Federal Government one-fourth-to be placed in a 
fund handled by the Department-to employ a "forest ranger" or "fire 
warden" to prevent or control fires on a large tract of timbered land 
owned exclusively by appellant. Under this contract the deceased, Chad- 
wick, was employed as forest ranger or fire warden-and took the oath 
of office as fire warden-and was paid the agreed salary by the Depart- 
ment out of the fund so provided. The Pu lp  Company denied i t  was 
an  employer. 

Chadwick sustained the injury resulting in his death through a fall 
from a bridge being constructed by the Pulp  Company, over which a fire 
lane was to be established. The Industrial Commission awarded com- 
pensation against both defendants, and the award was sustained up011 
appeal to the Superior Court. From the judgment of the Superior Court 
affirming the award, the Pu lp  Company, alone, appealed. 

I n  the case on appeal we find the following stipulation : 
"The defendant, West Virginia Pu lp  & Paper  Company, raises no 

objection as to the cause of the death of the deceased or to the dependents 
as established by the Commission, or to the fact that deceased was injured 
in the course of and growing out of his employment, and that part of the 
transcript of testimony dealing with these points is omitted in this state- 
ment of case. The sole question is:  By whom was deceased employed?" 

Here, however, the appealing defendant raises the question of jurisdic- 
tion, based on the fact that  there is no evidence in the record that, at  the 
time deceased received his injury, the Pu lp  Company had as many as 
five men in its employment. An examination of the record confirms this 
view of the evidence. Uniformly it has been held that such evidence 
must affirmatively appear, to sustain the jurisdiction. Poole v. Sigmon, 
202 N. C., 172, 162 S. E., 1 9 s ;  Pine n. S f a f e  Industrial C'ommksion. 
108 Okla., 185, 235 P. ,  617; Xardmnn 7). Indusfrirrl Commission, 60 
T'tah, 203, 207 P., 460. Doubtless an admission in the record as to  the 
fact would be sufficient in lieu of such evidence, but the majority of the 
Court are of the opinion that the stipulation above quoted i q  not of that 
character. 

The Industrial Commission, viewed as a court, is one of limited juris- 
diction, the defect relates to the subject matter, and jurisdiction cannot 
be conferred by agreement or waiver. l7raz.e.s I?.  Nil1 Co., 216 S. C., 462, 
5 S. E. (2d),  305; Barfford A c c i d ~ n t  and Indemnity Co., et a?., 1%.  

Thompson (Ga.), 147 S .  E., 50, 51. 
On authority of Poolc 1.. Sigmon, supra, the judgment affirming the 

award is reversed as to the appellant West Virginia Pulp  and Paper 
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Company. As to the Department of Conservation and Developnient, 
which did not appeal, the judgment, as of course, is binding. 

As to appellant 
Reversed. 

JOE SMITH v. ZELMORE SMITH. 

(Filed 31 May, 1941.) 
Divorce § 11- 

The presence of plaiutiff husband in court with his witnesses is tanta- 
mount to a tender of such witnesses and a requwt for findings of fact, 
and in such circumstances it is error for the court, without finding any 
facts, to order plaintiff to pay defendant counsel fees "before empanelling 
the jury to try the issues" involved in the husband's action for divorce 
and the wife's cross action for divorce a nlensa et fhoro. 

APPEAL by plaintiff from order allowing counsel fees by Rousseazr, J., 
a t  December Term, 1940, of FORSYTH. 

W .  A v e r y  Jones for plaintiff ,  appellant.  
Hust ings,  Booe d? ribbot f  for defendant ,  appellee. 

PER CURIAM. Plaintiff instituted divorce action against defendant, 
his wife, upon the ground of more than thirteen years separation. De- 
fendant filed cross action against plaintiff, her husband, for divorce a 
rnensa et thoro, wherein more than thirteen years separation is admitted 
and the further allegation is made of such treatment of her by him as 
to render her condition intolerable and life burdensome. I n  this cross 
action alimony and counsel fees are asked. 

The cause came on for trial. Whereupon the court, without finding 
any facts, ordered the plaintiff to pay the defendant $50.00 counsel fees, 
and deferred the question of alimony until the trial of the cause. I n -  
cluded i n  this order was the following: ". . . said (counsel) fees 
to be paid before empanelling the jury to t ry  the issues." To this order 
the plaintiff excepted and appealed, assigning error. 

We are constrained to hold that  the exception of the plaintiff is well 
taken. ". . . 'whether the wife is entitled to aliinony is a question of 
law upon the facts found,' reviewable on appeal by either party, and the 
'court below must find the facts' upon request." Cazldle v. Caudle, 206 
N .  C., 484, 174 S. E., 304. The same is true of counsel fees. The fact 
that  the plaintiff was in court with his witnesses prepared, perhaps, to 
show that  the separation was due to the fault of the defendant and that  
she was able to pay her own counsel was tantamount to a tender of said 
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witnesses and a request that the facts upon which any order was based 
be found after a hearing by the court of such witnesses, and the failure 
to find the facts under these circumstances was error, since until such 
facts are found this Court is unable to determine the correctness of the 
ruling as a matter of law. McManus v. McManus, 191 N.  C., 740, 133 
S. E., 9 ;  Caudle z.. Caudle, supra. 

Error. 

Mr. L. JOHNSOS v. W. A. CHAMBERS AND 0. L. CHAMBERS, TBADING AS 

PEERLESS ICE CREAM COMPANY. 

(Filed 31 May, 1941.) 

Process !j 1: False Imprisonment !j 1- 
Where a justice of the peace, because of bad eyesight, requests his 

secretary to sign his name to the summons, which she does in his pres- 
ence and under his supervision, the summons is valid, Michie's Code, 1487, 
and when the summons is issued in an action in arrest and bail and the 
defendant therein is later arrested upon return of execution against his 
property unsatisfied, the manner of the issuance of the summons will not 
support an action for false imprisonment. 

APPEAL by plaintiff from Rousseau, J., at February Term, 1941, of 
FORSYTH. Affirmed. 

The defendants, W. A. Chambers and 0. L. Chambers, trading as 
Peerless Ice Cream Company, of Winston-Salem, North Carolina, have 
manufactured ice cream and other frozen products which they sell to 
retailers on consignment. The company consigned certain goods to 
W. L. Johnson, who sold same and failed to account therefor. Action 
in arrest and bail was instituted before C. F. Penry, a justice of the 
peace, whose eyes were bad on account of a cataract. He requested his 
secretary to sign his name to the summons, which she did in his presence 
and under his supervision. The summons was duly served on the plain- 
tiff, who failed to answer or appear in court and judgment in arrest and 
bail was rendered against him. This judgment was docketed in the 
office of the clerk of the Superior Court and an execution issued thereon 
was returned unsatisfied. Later, an execution against the person was 
issued and the sheriff held W. L. Johnson in custody for about five hours 
until the judgment was paid and satisfied in full. W. L. Johnson then 
instituted this action for false arrest. The trial judge held that the 
summons was void and would not permit the magistrate to explain about 
the signature except in the absence of the jury. After the jury had 
returned a verdict of $300, the court, feeling that it had erred in holding 

25-019 
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that the summons was void and in excluding certain evidence, set the 
verdict aside and directed a judgment of nonsuit, from which the plain- 
tiff excepted, assigned error and appealed to the Supreme Court. 

Fred M. Parrish for plaintiff. 
A. B. Cummings for defendants. 

PER CURIAM. The question involved: Can ri magistrate deputize 
another to sign his name to a summons? We think so, under the facts 
and circumstances of this case. 

N. C. Code, 1939 (Michie), see. 1487, deals with the commencing of an 
action in a justice of the peace court, a portion of which reads as follows : 
"The summons shall be issued by the justice and signed by him." 

Section 476, dealing with institution of actions in the Superior Court, 
says, among other things: "The summons must rim in the name of the 
State, be signed by the Clerk of the Superior Court." 

The similarity of these two sections is striking and it follows that they 
should be interpreted the same. 

N. C. Practice and Procedure in (livil Cases (McIntosh), sec. 310, 
pp. 301-2, in part, reads: "The summons usually concludes with a gen- 
eral order to the officer : 

"'Herein fail not, and of this summons make due return.' I t  is 
attested by the clerk and dated of the day of issue: 'Given under my 
hand and seal of office, this day of . I t  must be 
signed by the clerk, and when it is issued to another county the official 
seal should be attached. The statute does not prescribe any particular 
method of signing, and, where it appears that it was issued under proper 
authority, any formal irregularity may be corrcated by amendment. 
The signing may be by the clerk himself, or by someone in his presence 
and under his direction. Since it is a ministerial act, it may be signed 
hy a deputy clerk, usually in the name of the clerk by the  deputy; or by 
an assistant clerk, who might sign in his own name. But a blank sum- 
mons, handed to an attorney and by him filled up, signing the clerk's 
name, is not sufficient.') 

The judgment of the court below is 
Affirmed. 
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WILLIE BLAYLOCK AND WIFE, EFFIE BLAYLOCK, v. F. G.  SATTER- 
FIELD, F. S. SATTERFIELD, GEORGE T. CUNNINGHAM AND 
WALKER STONE, TRADING AS THE LIBERTY WAREHOUSE, ano Z. A. 
AfcGEE. 

(Piled 31 May, 1941.) 
Evidence 8 1 8 -  

Plaintiffs' objection to the admission in evidence of a letter written by 
plaintiffs' attorney to one of defendants, on the ground that the letter 
contained confidential communications between attorney and client, cannot 
be sustained when it appears that the letter was written at the instance or 
by the consent of plaintiffs for the purpose of communicating their claim, 
and that the feme plaintiff testified upon the trial as to all matters con- 
tained in the letter. 

APPEAL by plaintiffs from Fn'zzelle, J., at January Term, 1941, of 
DURHAM. NO error. 

Bennett & McDonald for plaintiffs. 
B .  I .  Satterfield for defe~zdants. 

PER CURIAM. Plaintiffs instituted this action to recover $223.85, 
proceeds of sale of tobacco cultivated by them on land sub-rented from 
the defendant McGee. This amount the other defendants, tobacco ware- 
housemen, had paid to McGee over plaintiffs' objection. Plaintiffs 
claimed this money belonged to them, less $65.56 due McGee for advance- 
ments to make the crop. Defendant McGee claimed he had made ad- 
vancements to plaintiffs in an amount larger than the proceeds of the 
sale, and that he owed them nothing. There was verdict for defendants, 
and plaintiffs appealed, assigning errors in the admission of testimony. 

The exception chiefly relied on was the admission, over objection, of a 
letter written to defendant McGee by an attorney who at the time repre- 
sented plaintiffs. I t  was argued this letter referred to matters which had 
been communicated to the attorney by the plaintiffs, and that its admis- 
sion riolated the rule excluding evidence of confidential communications 
between attorney and client. Hughes v. Boone, 102 N .  C., 137, 9 S. E., 
286; Guy v. Bank ,  206 N .  C., 322, 173 S. E., 600. However, upon 
examination, it appears that the letter was written at  the instance or by 
the consent of plaintiffs for the purpose of communicating plaintiffs' 
claims to the defendant (70 C. J., 426; 28 R. C. L., 563; Wigmore on 
Ev. [2d Ed.], see. 2311; Koeber v. Somers, 52 L. R. A., 512), and that 
the only matters referred to in the letter were those to which the feme 
plaintiff had already testified at  the trial. The judge, in his charge to 
the jury, to which there was no exception, limited their consideration 
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of the amount  of t h e  advancements to  those which h a d  been made  to 
produce the  crop in question. 

T h e  issue of fac t  involved was  decided adversely to the plaintiffs, and 
on the  record we find n o  prejudicial e r ror  which would justify us  in  
dis turbing the  result. 

N o  error .  

.J. T. SWINSON, MRS. ALTHEA SWINSOK, J1RS. RUTH SWISSOS A X D  

AARON J. SWINSON V. E. E. SAXCE. 

(Filed 14  June, 1941.) 

1. Bppeal and  E r r o r  8 89- 
This action involved a collision a t  an intersection. Defendant's witness 

was permitted to testify that  she saw the car in which plaintiffs were 
riding approaching the intersection a t  a rapid rate  of speed, but her testi- 
mony that a t  the time she exclaimed to her sister "Why don't they slow 
up" was stricken out. Held: Even conceding that the exclamation was 
competent as  part of the re8 gcstce, its exclusion cannot be held prejudicial 
in view of the fact that the witness was permitted to testify a s  to the 
speed of the car. 

2. Same: Evidence 8 1- 
Plaintiffs questioned defendant's witness a s  to statements made by the 

witness on a former trial involving the same collision in suit. On redirect 
examination, the witness was not permitted to answer defendant's ques- 
tions as  to whether his testimony was the same a s  that given on the 
former trial, which questions the witness would have answered in the 
affirmative. Defendant then introduced the transcript of the testimony of 
the witness on the former trial for the purpose of corroboration. Held: 
Even conceding that  defendant's questions a s  to the identity of the wit- 
ness' testimony on both trials were sufficiently particularized to bring 
them within the rule, the introduction of the transcript of the witness' 
testimony was the best method of corroboration, and the exclusion of the 
testimony was not prejudicial. 

3. Evidence 5 29- 
This was a civil action involving a collision a t  a n  intersection. Plain- 

tiff had been convicted of reckless driving in a prosecution involving the 
same collision. Held: Objection to defendant's interrogation of plaintiff on 
cross-examination a s  to whether plaintiff had not been convicted of reck- 
less driving in a prosecution growing out of the collision in suit was 
properly sustained even though asked for the purpme of impeaching plain- 
tiff, since if the sole purpose was to impeach plaintiff by showing that 
he had been convicted of a criminal offense, the question was too particu- 
larized. 

4. Automobiles 8 1%- 
The failure of a defendant traveling upon a servient highway to stop 

before entering an intersection with a through highway is not contribu- 
tory negligence per se, but such failure is merely evidence to be consid- 



N. C.] SPRING TERM, 1941. 

ered by the jury in the light of the surrounding circumstances, C. S., 
2621 (305), and this rule is  unaffected by a municipal ordinance making 
such failure to stop unlawful, since the State law prevails orer the ordi- 
nance. 

5. S a m e R i g h t  of way of motorist traveling along through street over 
vehicles entering intersections f rom servient highways is no t  absolute. 

A motorist traveling along a through highway does not have a n  unquali- 
fled right of way over vehicles entering intersections from servient high- 
ways, such right of way being subject to the rule of the reasonably pru- 
dent man, and when he enters the intersection with a servient highway a t  
a n  excessive speed, the fact that he had the right of way is no longer 
a conclusive factor in considering his behavior and he is not entitled to 
rely upon his right of way to absolve him from liability for injuries proxi- 
mately caused by his negligent speed, and his exceptions to instructions 
consonant with this rule and his exceptions to the court's refusal to gire 
specific instructions a t  variance therewith, cannot be held for error. 

6. Automobiles § Bob- 
Where a driver's wife, his brother and his sister-in-law are passengers 

in his car while taking his sister to the hospital for examination, the 
occupants of the car are  not engaged in a joint enterprise so a s  to make 
them responsible for the negligence of the driver. 

7. Same: Appeal and Er ror  § 39-  
Whether the alleged negligence of the drirer of a car should be imputed 

to the passengers of the car becomes academic when the jury Ands that 
the driver of the car was not guilty of negligence, and exceptions to the 
refusal of the court to give instructions upon the doctrine of imputed 
negligence cannot be sustained. 

8. Trial § 31: Negligence g 20- 
Where the jury is instructed that if they answer the issue of contribu- 

tory negligence in the affirmative they should not proceed further, but 
should leave the issue of damages unanswered, a further instruction that 
an affirmative flnding of contributory negligence would end the case and 
plaintiffs could not recover, cannot be held for error, since the jury, being 
composed of men of intelligence, could have inferred that  an affirmative 
finding of contributory negligence would bar recovery notwithstanding the 
further instruction. 

BABNHILL, J., dissenting. 
STACY, C. J., and WINBORNE, J., concur in dissent. 

APPEAL by  defendant f r o m  Nettles, J., a t  September Civil Term,  1940, 
of DAVIDSON. NO error .  

A s  the  result of a n  automobile collision, separate  sui ts  were brought 
by  the f o u r  plaintiffs against the  defendant, a l l  claiming personal i n j u r y  
a n d  damage sustained through defendant's negligence, and  the  plaintiff, 
J. T. Swinson, claiming, i n  addition, damages f o r  i n j u r y  t o  his  car.  F o r  
purposes of t r i a l  the  f o u r  suits were consolidated, without  objection, and 
tried. Issues relat ing to  negligence, contributory negligence and  damages 
i n  each case, were submitted to  t h e  j u r y  and  answered i n  favor  of a l l  the  
plaintiffs, respectively, and defendant appealed. 
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Under appropriate pleadings evidence was introduced by plaintiffs and 
defendant which, as pertinent to this appeal, is substantially as follows: 

J. T. Swinson testified that he  was driving an  a~ltomobile on Sprague 
Street in the city of Winston-Salem at  the time of the collision, in which 
Aaron Swinson, Mrs. Slthea Swinson and Mrs. Ruth  Swinson were 
passengers. They were taking Mrs. A. J. Swinson to the Baptist Hos- 
pital for an  examination. The witness and his wlfe were in the front 
seat and the brother and his wife in the rear sea., the brother on the 
right. 

Sprague Street runs east and west and Main Street runs north and 
south. Sprague Street is about 40 feet wide and Main Street 38 feet 
wide. Approaching and intending to cross the intersection of Main 
Street, witness says he slowed down to about 10 miles an  hour, looking 
both ways. H e  could see to the right about 200 feet, and saw no one 
approaching. According to his testimony, when he got about midway of 
the street he saw a car approaching. I t  collided with witness' car about 
the curb line-or what would be the curb line if extended-on the west 
side of the street, striking his car about the middle. The car turned over 
twice and landed on the opposite side of the street, about 40 feet away, 
headed in a direction opposite to that  they were traveling. 

Continuing his testimony, approaching Main Strel3t there were obstruc- 
tions consisting of shrubbery, a house on a bank which was about four 
feet from the road, and maple trees along the side. The view of the stop 
sign was obstructed. I t  was about 1 2  to 20 feet f r sm the entrance into 
Main Street where witness could first see to his right. Witness saw a 
stop sign that afternoon "about halfway between the sidewalk and the 
road" in front of the house. The sign post is to the left of the road, the 
sign part six feet from the ground. I t  was yellow. Witness' view of 
Main Street was obscured by a hedge of evergreen trees, some as high as 
his head. Witness saw defendant when he was about 30 feet away, and 
believes he was making 70 miles an  hour, says Nance applied brakes and 
was going about 30 miles an  hour when the cars collided; says Nance 
told him he could not stop-that if he had turned to the left he would 
have turned over, and if he turned to the right he would have hit  a post, 
so he had to hit the Swinson car "center." Other testimony relates to 
the injuries received in the collision. 

On cross-examination, several exceptions were taken to the exclusion 
of evidence from this witness relating to his conviction on a criminal 
charge of reckless drir ing growing out of this transaction. 

A. J. Swinson testified that his brother came to ('a slow stop" before 
entering Main Street, or very nearly stopped, and looked to the right, 
then released his brakes. H e  testified the Xance char was coming a t  a 
rate of 60 or 70 miles an  hour. H e  further testified as to his injuries. 
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On cross-examination, he testified that he wanted to take his wife to the 
hospital for examination and his brother volunteered to take them; testi- 
fied the stop sign was not where it could be seen. 

Mrs. A. J. Swinson testified that she looked to the right on going into 
Main Street and could not see anyone approaching. She gave evidence 
tending to corroborate other witnesses as to the circumstances of the 
collision. 

Pertinent evidence for the defense contradicted that of plaintiff in 
important particulars. 

The defendant, E. E. Nance, testified that side streets across Main 
Street all had stop signs except those that had stop lights. He  was going, 
he testified, south down Main Street toward Lexington, and when he 
approached Sprague Street, just before he got to the street he saw a car 
coming down Sprague Street making 50 or 60 miles an hour. Witness 
expected him to stop, but he did not. He  ran in front of witness' automo- 
bile and they collided. There was a stop sign on each side of the street, 
consisting of a disc 24 inches across, containing the word ('Stop." Wit- 
ness wastraveling about 25 or 30 miles an hour  and applied brakes when 
he saw the car was not going to stop. Witness thinks he was in the inter- 
section first. The collision occurred when witness was about S or 9 feet 
within the intersection. The Swinson car had already passed the stop 
sign when witness saw it. Witness denied that he had told J. T. Swinson 
that witness was going too fast to stop. 

On cross-examination, witness stated that he was going about 10 or 
12 miles an hour at  the time of the collision. Swinson's car was about 
15 feet from the intersection when he saw it-between 30 and 40 feet 
away. Witness was not looking in that direction; didn't know which 
car got to the intersection first. Witness doesn't know why his car hit 
the Swinson car right in the side. 

Defendant introduced ordinances of the city of Winston-Salem desig- 
nating Main Street as a "through highway" and making it unlawful to 
enter such highway from an intersecting street without stopping, where 
there is a stop sign. 

Dorothy Jones testified for the defense as to the visibility of the 
stop sign. 

Mrs. Belle Heath testified that she saw the Swinson car approaching 
at a rapid rate of speed and exclaimed to her sister, "Gosh, why don't 
they slow up!" This evidence as to what she said to her sister was 
stricken out and defendant excepted. She estimated the speed of the car 
as from 40 to 45 miles per hour. 

Mrs. E. M. Johnson testified that the Swinson car was going 40 to 45 
miles an hour and did not check up speed at  all. She also gave evidence 
as to the visibility of the stop sign. 
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J. L. Heath testified that just before the collision the Swinson car 
passed him at a rapid rate of speed, 45 or 50 miles per hour, and made 
no effort to stop. The Nance car was in the inter!lection first. 

On cross-examination, this witness was questioned as to whether cer- 
tain statements had been made on a former trial. On redirect examina- 
tion, several questions were addressed to him as to whether the testimony 
on that trial was the same as at  present. The evidence was excluded and 
exceptions were taken. Later the plaintiffs introduced the transcript of 
the evidence of this witness a t  the former trial in question. 

Other evidence relates principally to the injuries sustained in  the col- 
lision and damage to the Swinson car. 

The plaintiff, J. T. Swinson, was recalled. The court excluded an 
inquiry whether the witness had not been convicted of reckless driving 
in connection with this collision, and defendant excepted. 

The defendant moved for judgment of nonsuit at  the conclusion of all 
the evidence, and the motion was overruled. Defendant excepted. 

The defendant made numerous exceptions to the refusal of the court to 
give instructions requested and to the instructions as given, which will be 
noted in the opinion where thought material. 

I n  apt time, defendant excepted to refusal to set aside the adverse 
verdict, and to the signing of the judgment, and appealed. 

D .  A. T r o u t m a n ,  Ph i l l ips  & Rower ,  cmd M c C r a r p  d2 D e L a p p  for plain- 
t i f f s ,  appellees. 

D o n  A. W a l s e r  for de fendan t ,  appellant.  

SEAWELL, J. The defendant took 39 exceptions to the conduct of the 
trial, all of which have been brought forward. I t  will be impossible to 
give these exceptions individual attention in formulating our opinion, 
although, of course, they have not been overlooked in our study of the 
ease. We necessarily confine our observations to the more challenging 
objections. 

There are three exceptions to the exclusion of eFidence offered by the 
defendant which merit attention. 

I n  the testimony of Mrs. Belle Heath, who was an eye-witness to the 
collision, the following occurred : "Q. What, if anything, did you observe 
going West on Sprague Street? A. Well, I seen a car going at  a rapid 
rate of speed and I have seen so many wrecks out there I exclaimed to 
my sister, 'Gosh, why don't they slow up !' " 

Upon objection by the plaintiffs, a part of this answer was stricken 
out, the court holding that what the witness said to her sister was incom- 
petent. The defendant contends that this was a spontaneous exclama- 
tion, part of the res gesfce, which ought to hare been admitted. We 
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doubt if the admission of this evidence could be held for error under the 
decisions of this Court. Young v. Stewarf, 191 N. C., 297, 131 8. E., 
735, and cited cases. But  this does not mean that its exclusion is neces- 
sarily error. Some discretion must be conceded to the trial court in the 
admission of evidence of this sort, 20 Am. Jur., p. 557, sec. 663, espe- 
cially in marginal cases. We doubt whether the declaration here is so 
clear in its implication as to qualify under the rule. At any rate, the 
witness testified fully as to the speed of the Swinson car, and me do not 
think the defendant was materially prejudiced by its exclusion. 

On cross-examination, J. L. Heath, witness for defendant, was ques- 
tioned with regard to statements made by him on a former trial involving 
facts of the collision. On redirect examination, at  the instance of the 
defendant, he was asked several questions, different in form but identical 
in purpose, of which the following is typical: "Q. State whether or not 
your answers in the Winston trial in the Court you spoke of were the 
same you gave here yesterday?" To all of these questions the witness, 
if permitted, would have answered "yes." The defendant excepted to 
the exclusion of this evidence. Later, the plaintiff introduced, without 
objection, the entire transcript of Heath's evidence at  the former trial 
referred to in these auestionsi 

Ordinarily, when for the purpose of impeachment the testimony of 
the witness is challenged as contradictory to a former statement, he 
would be permitted to testify that  his former statements were the same 
as he now made. We doubt whether the questions addressed to the 
witness were of such particularity as to bring them within the rule, since 
they had a broadside reference to everything he might have said on the 
previous occasion. The point loses importance, however, in view of the 
fact that his testimony had been reduced to writing and the record 
thereof was before the jury for comparison, a more satisfactory method 
of corroboration or contradiction as the case might be. We cannot see " 
that the defendant was prejudiced in this connection. 

Growing out of the collision, J. T. Swinson, one of the plaintiffs, had 
been indicted and convicted in the Superior Court of Forsyth County 
for reckless driving. Near the close of the trial, when plaintiff had been 
returned to the stand for direct testimony, defendant's counsel, on cross- 
examination, sought to bring into the evidence the fact that  he was so 
convicted. I n  the absence of the jury, the following question was ad- 
dressed to the witness: "Q. I ask you if in the case of State against 
yourself where, in this testimony that has been referred to by your 
counsel and this cross-examination of Mr. Heath, you were not convicted 
by the Court up  there of reckless driving?" The witness would have 
admitted that he had been so convicted. Counsel for the defendant 
stated that he asked the question solely for the purpose of impeaching 
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the witness. The court observed: "This is not in the presence of the 
jury. I t  appears to the court that the case to whwh the question refers 
is a criminal indictment based on the wreck or collision involved in this 
lawsuit; therefore, objection is sustained." T o  this defendant excepted. 
The jury returned to the courtroom and, in view of the intimation of the 
court, the question was not asked. Passing the faci, that the question was 
not renewed when the jury returned, we think its exclusion was proper 
anyway. I f  the sole purpose was to impeach the witness by showing that 
he had been convicted of a criminal offense, the quwtion might have been 
formulated differently. The question tied the testimony to the trans- 
action then under civil investigation and the effect, if the evidence should 
be admitted, was to bring before the jury on the question of contributory 
negligence the fact that the plaintiff had been convicted of careless driv- 
ing by another jury because of the same act of negligence. The situation 
is novel as f a r  as we can discover, but we are convinced that the exclu- 
sion of the evidence was proper, on this principle u t  res magis unlraf 
quam pereat. 

Other exceptions in this group, we do not consider meritorious. 
The defendant in his assignments of error has grouped a number of 

exceptions to the refusal to give special instructions to the jury, pre- 
sented in  his request. They fill nearly five mimeographed pages of the 
record and cover practically all of the important features of the case on 
which the judge might be expected to charge the jury. Most of thew 
instructions, in so f a r  as they were consistent with the law, were given 
to the jury independently by the judge according to  his own method of 
formulating his charge. -2s presented by the defendant, they were 
refused. 

To understand the effect of such refusal, as we 1 as the objections to 
various parts of the charge as given, we must refer to the type of acci- 
dent disclosed by the evidence or, rather, the situation which the evidence 
presents as existing a t  that time. 

(1) The Swinson car was approaching a main thoroughfare along an 
intersecting road marked with stop signs, the main thoroughfare being 
regarded as dominant and the road along which the Swinson car was 
approaching servient. The defendant was proceeding towards the inter- 
section of the dominant highway. Plaintiffs and defendant were thus 
approaching the intersection simultaneously. ( 2 )  The evidcnce is con- 
flicting with regard to the behavior of J. T. Swin'lon, the driver on the 
servient road, and of Nance, the defendant. Rut there is evidence tend- 
ing to show that  both Swinson and Nance were approaching at  a high 
and unlawful rate of speed, as well as evidence to the contrary in both 
instances. (An ordinance of the town of Winston-Salem purports to 
make it unlawful and a criminal offense for one approaching a main 
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thoroughfare a t  an intersection marked with a stop sign not to stop before 
entering thereon. The State law, C. S., 2621 [305], provides, under 
these circumstances: "That no failure so to stop, however, shall be 
considered contributory negligence per se in any action a t  law for injury 
to person or property; but the facts relating to such failure to stop may 
be considered with the other facts in the case in determining whether 
the plaintiff i n  such action was guilty of contributory negligence.") 
(3 )  The defendant was the driver and sole occupant of his car. The 
plaintiffs were four in number, the plaintiff J. T.  Sminson driving up 
to the time of the collision. The question of joint enterprise is raised, 
with insistence on common responsibility of all the occupants of the car 
for the negligence of the driver as a legal consequence. 

Without analyzing the prayers for special instructions separately, an 
impossible and unnecessary task as we view it, we may say that, collec- 
tively, they are largely based upon what we regard as erroneous concep- 
tions of the law, and assumptions of the t ru th  of undetermined facts, 
within the province of the jury. The result is that  the categories they 
mesent do not lead to the conclusions of law which it is desired the Court 
should adopt. The two more prominent misconceptions of the law pre- 
sented by the requested instructions may be considered in order. The 
first relates to the insistence of the defendant that the failure of the 
m la in tiff to obey the stop sign was negligence per se. This view is incor- 
rect, since an ordinance of the town cannot displace the applicable State 
law, which makes such a failure merely evidence to go to the jury to be 
considered in the light of the surrounding circumstances. C. S., 2621 
(305) ; S tephens  v. Johnson ,  215 N .  C., 1 3 3 , l  S. E. (2d),  367; Sebast ian 
t l .  Motor  Lines ,  213 N .  C., 770, 197 S. E., 539. 

The other is the view that  the defendant, traveling the dominant high- 
way, had an  unqualified privilege in the right of way, regardless of his 
own conduct in approaching and negotiating the intersection. 

Right of way is not absolute. Valuable as the principle may be in 
determining questions of negligence, particularly between participants in 
a collision. nothing could be more disastrous than to regard it, either in - - 
law or in fact, as displacing the predominant duty of due care resting 
on those who use the streets and highways. The law applicable to this 
state of facts is stated in Groome v. Davis ,  215 N .  C., 510, 516, as fol- 
lows : ('The holder of the right of way, even on an arterial highway, does 
not possess an unqualified privilege in its exercise. The duty still rests 
on him to use due care in approaching an intersection, notwithstanding 
he may know that it is protected by a stop sign on the less favored high- 
way;  and without the exercise of such care his right of way will not avail 
him. Hi s  right to reIy on the assumption that  a driver approaching the 
intersection on the servient road mill observe the stop sign is forfeited 
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when he approaches the intersection and attempt,i to traverse it at an 
unlawful or excessive speed. And even when he is within the law, it may 
be necessary for him to surrender his right of way, in the exercise of due 
care, to avoid the consequences of another's negligence. The principles, 
thus summarized, are clearly stated in leading texts: Huddy on Auto- 
mobiles, 9th Ed. 3-4, pp. 228, 263, 264, 277; Rerry on Automobiles, 3.2; 
Babbitt on Motor Vehicles, 4th Ed., 439, 461; and they find expression 
in numerous well considered opinions of the courtc,, from which we cite 
the following as containing a more detailed exposition of the rules under 
consideration than we find convenient to make here : Sebastian v. Motor 
Lines, 213 N. C., 770, 197 S. E., 539; Anthony l .  Knight, 211 N. C., 
637, 191 S. E., 323; McCulley v. Andarson (Nel).), 227 N .  W., 321; 
Richard v. Neault, 126 Maine, 17, 135 Atl., 524, 525 ; Brown c.  Saunders, 
44 Ga. App., 114, 160 S. E., 542; Rosenau v. Petlsrson, 147 Minn., 95, 
179 N. W., 647; Carfer v. Vadeboncoeur, 32 Manitoba L. R., 102, 11 
13. R. C., 1113; Carlson v. Meusenberger, 200 Iowa, 65, 204 N. TV., 432; 
Ray v. Brannon, 196 hla., 113, 72 So., 16." 

I t  was the duty of the defendant, notwithstanding his right of way, to 
observe due care in approaching and traversing the intersection and to 
take such action as an ordinarily ~ r u d e n t  person w d d  take in avoiding 
the collision when the danger was discovered, or by the exercise of reaqon- 
able care could have been discovered in time. 

Ordinarily it is said that a defense of this kind is available only to one 
who is himself free from negligence, or, to put it more accurately, of 
negligence such as might stand in proximate relatim to the injury. I t  
is also said that a person may forfeit his right of way by his own negli- 
gence. Here, too, it might be better to put it that his right of way is no 
longer a conclusive factor in considering his behavior. "Simply stated, 
the right to make the assumption is available only to one who himself 
is free from negligence. Some States, by express wording of the statute, 
have rendered such a defense unavailable to negligent drivers; Morris 
v. Bloomgren, 127 Ohio State, 147, 187 N. E., 2, 89 A. L. R., 831; Wolfe 
v .  Fay Bros. Auto and Taxicab Co., 18 La. App., 321, 138 So., 453; 
Jordan v. Western Motor Ways, 213 Cal., 606, 2 P. (2nd)) 786; and in 
others the courts have reached the same result by judicial reasoning." 
Groome v. Davis, supra, p. 516. From the same case, where the facts 
were similar in outline, we quote: "From the time defendant came into 
the zone of obligation, and the duty of care with regard to this inter- 
section arose, his acts must be considered as a continuing sequence. The 
negligence of the defendant, if the jury should find such negligence, 
might have begun some distance up the road when hcb surrendered control 
for speed, finding later he could not retrieve it." See p. 518. The evi- 
dence tends to show negligence on the part of defendant in approaching 
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the crossing at a high rate of speed, and perhaps in other respects, and 
the court had no right to give instructions which assumed the contrary. 

Other reauested instructions are based on the theory that all of the 
plaintiffs were engaged in a joint enterprise for their nlutual benefit, 
and, therefore, responsible for the negligence of the driver. The facts 
do not bring the case within the bounds of that doctrine. Montgomery 
v. Blades, 218 N. C., 680; Haney v. Lincolnton, 207 N. C., 282, 176 S. E., 
573; Smith ?). Barnhardt, 202 N .  C., 106, 161 S. E., 715; Rginer v. 
Whitlow, 201 N. C., 749, 161 S. E., 389; 8. v. Norfolk, etc., R. Co. 
(Md.), 135 A,, 827. Furthermore, since the jury absolved J. T. Swinson, 
the driver, of negligence, the question is now academic. 

Exceptions t o t h e  instructions given, for the most part, may be corre- 
lated with the contrary view of the law, and significance of the evidence, 
represented in the prayer for special instructions, since they bear largely 
on the features of the evidence and of the law, just considered. We 
think they constitute a proper application of the law to the facts, and 
do not find in them cause fo; reversal. 

There remains to be considered an objection to the charge which 
defendant stresses as gravely prejudicing his case. After retiring and 
considering the case for some time, the jury returned to the courtroom, 
where further instruction was given them. The part to which defendant 
objects was as follows : "If you answer the second issue 'Yes,' then that 
ends the lawsuit and, of course, the plaintiff could not recover, gentlemen 
of the jury, if they were guilty of contributory negligence.'' 

The law requires that persons of intelligence be selected as jurors. 
As such, whenrepeatedly tbld to proceed no further if they answered the 
issue of contributory negligence "yes," leaving the issue of damages 
unanswered, they must have inferred that the plaintiff would, in that 
event, get nothing. The exception is without merit. 

Separate and detailed comment on the numerous exceptions noted in 
the trial would serve no useful Durvose. We have dealt with the main 

A .  

features of the case out of which the important exceptions arise. Others 
have been carefully considered. 

We find 
No error. 

BARNHILL, J., dissenting : The conflicting and contradictory evidence 
in this case requires the application of more than one rule of the road 
as prescribed by our statutes. 

1. If the facts are as the defendant's testimony tends to show and the 
two cars approached the intersection at approximately the same time, the 
defendant, under the law, possessed the right of way, and it was the duty 
of Swinson to stop and permit the passage of defendant's car before he 
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entered the intersection. This is t rue without I-egard to the speed of 
defendant's car. Secs. 117-118, ch. 407, Public Laws 1937. 

2. I f ,  however, the Swinson car was in the intersection a t  the time the 
defendant approached, as the evidence of the plaintiffs tend to show, 
Swinson had the right of way although he failed to stop before entering 
the intersection, sec. 117 (b),  ch. 407, Public Laws 1937, and i t  was the 
duty of defendant, in approaching the intersection occupied by plaintiff's 
car, to immediately decrease his speed, bring his car under control and, 
if necessary, to  stop in order to yield the right of way to  the plaintiff 
and to avoid a collision. Sec. 103 (4-c), ch. 407, Public Laws 1937, and 

3. I f  a t  the time Swinson approached and entered the intersection 
defendant's automobile was a sufficient distance away, when operated a t  
a reasonable and lawful rate of speed, to p e r m ~ t  Swinson to cross in 
safety, Swinson, notwithstanding his prior violation of the law in enter- 
ing the intersection without stopping, had the right to assume that  the 
defendant would exercise due caution and approarh a t  a reasonable rate 
of speed and yield the right of way. 

On this phase of the case the Eourt charged the jury as follows: ( 1 )  
"His (defendant's) right to rely on the assumption that  a driver ap- 
proaching the intersection on the servient road will observe the stop sign 
is forfeited when he approaches the intersection and attempts to traverse 
i t  a t  an  unlawful or excessive rate of speed." ( 2 )  "The right of a driver 
on the more favored road-and, i n  this case, Gentlemen of the Ju ry ,  the 
more favored road would be Main Street-to aswme that  another car 
approaching on the servient road-and the servient road would be 
Sprague Street-will observe a stop sign, or laws, respecting the right of 
way, is conditioned on the behavior of the defendant, and the assumption 
can be made only when it will not be inconsistent with the paramount 
duty to exercise due care, incumbent on the person who would assert the 
right. Simply stated, Gentlemen of the Ju ry ,  {he right to make the 
assumption, that  is, to assume that  the man will stop before entering- 
that  is, the assumption that  the defendant may make that  the plaintiff, 
J. T. Swinson would stop his automobile before he went into Main Street 
is available to the defendant only in the event t h ~ t  E. E. Nance on this 
occasion was free from negligence. SimplS stated, the Court charges you 
the right to make the assumption is available o n l ~  to one wlio llin~self is 
free from negligence." (3 )  "Now, in rcferenw tc that, the Court again 
charges you, Gentlemen of the Ju ry ,  that the defendant had the right to 
assume that  J. T. Swinson would stop his automobile, 1,rorided that the 
defendant, 11:. E. Nance, was operating his a~~tornnbi l r  ~vitliin the law, 
that  is, free from negligence." 

At  the same time it declined to charge the ron7;er.ie as prayed by the 
defendant as follows: (1) "The court charges the jury that in determin- 
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ing whether reasonable care was exercised by the defendant it must be 
remembered that  the defendant having the right of way on Main Street 
may  take into consideration the duty of other drivers to obey the law 
and the probability that  they mill do so." ( 2 )  "The driver of an  auto- 
mobile on a main or 'through' highway has a right to rely on stop signs 
a t  said intersecting highway and is not guilty of negligence in assuming 
that  a vehicle on the intersecting street will regard the stop sign before 
entering the primary highway, and cannot be charged with negligence - 
in acting upon such assumption." (3 )  ('As a matter of law, if the 
defendant Sance ,  a t  the time of said collision, or a t  the time he ap- 
proached said intersection, was operating his car a t  a speed in excess of 
25 miles per hour, said unlawful speed would not lose the right of way 
gir-en to him pursuant to section 2621 (302), Consolidated Statutes of 
North Carolina. And (4)  "The Swinson car being to the left of the 
defendant Nance's car at said intersection, if the defendant Nance's car 
did approach or enter said intersection at 'approximately the same time 
with the Swinson car, that  i t  mould be the duty of the driver of the 
 winso on car to  yield the right of way to the Nance car, notwithstanding 
the fact that  the Nance car a t  said time was being operated in excess of 
25 miles per hour." 

I s  the right to assume that  others will observe the law available only 
to one who is free from negligence? 

Does a motorist who is exceeding the speed limit thereby forfeit his 
right to assume that  other motorists will observe stop signs and other 
trnffic regulations a t  intersections? 

I s  his assumption that  other nlotorists will observe stop signs before 
entering a primary highway evidence of negligence ? 

Does a motorist, by driving a t  a speed in  excess of 25 miles per hour 
forfeit his right of way at an intersecting highway '2 

I s  it improper for a jury, in judging the conduct of a motorist, to 
consider the fact that  he who has the right of way may take into con- 
sideration the duty of others to observe the law and the probability that  
they will do so?  

The court, in giving the charge quoted and in declining to instruct as 
requested, answered each of these questions in the affirmative. I n  my 
opinion these conclusions are erroneous and constitute harmful error. 

A motorist is not under the duty of anticipating negligence on the part 
of others, but in the absence of anything which gives or should give 
notice to the contrary, a person is entitled to assume, and to act on the 
assumption, that  others will exercise ordinary care for their own safety. 
45 C. J., 705; Murray 29. IZ. R., 218 N. C., 302, and cases cited; Coach 
Co. I*. Lee, 218 N. C., 320. 



784 IPU' THE SUPREME COURT. [a19 

A traveler upon a public highway has a right to assume, within reason- 
able limits, that others using it will exercise reasonable care and will 
obey traffic regulations, and the failure to anticipate the omission of 
such care does not render him negligent, until the contrary is brought 
to his attention. 4 Blashfield, Auto L. & P., 478; Mast v. Clazton,  107 
Cal. ,4pp., 59, 209 Pac., 48; McCulley z.. Anderson, 227 N .  W., 321 
(Neb.) ; Richard v. S e a u l t ,  135 Atl., 524; 3-4 Huddy on Automobiles 
(gd), pp. 228-63; 3-4 IIuddy (gd),  pp. 276-7;'; Babbitt on Xotor 
Vehicles (4d), 439. 

A motorist having the right of way "approaches a crossing expecting 
and entitled to expect that one approaching from the left will recognize 
his right, and his conduct is to be judged of in view of that circum- 
stance." Carlson v. Meusenberger, 204 X. W., 43% He is not required 
to anticipate negligence on the part of other highway travelers at cross- 
ings or intersections, but in the absence of any circumstance giving notice 
to the contrary, he has the right to assume and act on the assumption, 
that they will exercise ordinary care, not only for their own safety but 
for the safety of others, whether such duty or care is imposed by common 
law or statute or ordinance. 3-4 Huddy (9d),  pp. 228, 263. "The fact 
that one is entitled to the right of way in the intersection is a very 
material element in determining whether he has exercised the required 
degree of vigilance." 3-4 Huddy (gd), pp. 2i6, 277. 

Greater care to avoid a collision is imposed on the driver not having 
the right of way than upon the other. Thus, if the driver of a vehicle 
upon an intersecting highway reaches a main or arterial thoroughfare, 
it is his duty to look to the right and to the left; and if another vehicle 
is approaching the intersection on the main thoroughfare it is his duty, 
before entering the intersection, to wait until the ap oroaching vehicle has 
passed, unless a prudent person would have reasona1)le grounds to believe 
that the approaching vehicle, proceeding at a lawful speed, is so far  
distant from the intersection that he could safely cross in advance. 
3-4 Huddy (9d), 262. 

"Ordinarily, the driver having the right of way at an intersection need 
not stop before proceeding to the intersection. He is not bound to antici- 
pate that the other driver will fail to slow down. I n  fact, he may assume 
that the other driver will slow down or stop" and "the driver not having 
the right of way . . . has a special duty to stop." Babbitt on Motor 
Vehicles (4d),  439. See also Rosenciu z.. Peferncln, 179 X. W., 647 
(Minn.). 

Our automobile law at one time contained the provision that a motor- 
ist having the right of way forfeited it by traveling a t  an unlawful rate 
of speed. Sec. 18-a, ch. 148, Public Laws 1927. This provision has been 
repealed and the only limitations upon the right a1.P those set forth in 



N. C.] S P R I N G  TERM, 1941. 785 

sec. 118, ch. 407, Public Laws 1937. The statute under consideration in 
Morris v. Bloomgren, 187 N. E., 2, 89 A. L. R., 831, cited in the majority 
opinion, contained a limitation on the right similar to that in the 1927 
law. Hence that decision is not in point. 

The rule is designed to avoid those dangers that are inherent when 
two automobiles simultaneously approach an intersection by designating 
the one that should yield the right of way to the other and to prevent 
careless drivers from crashing highway intersections. 

I t  is not invoked and has no application until and unless the two 
automobiles approach the intersection at  approximately the same time, 
so that, unless one yield, a collision is likely to occur. Piner v. Richter, 
202 N. C., 573. '(It very clearly means that when a vehicle on each of 
these streets approaches their intersection, visible to each other, at  such 
a time and under such a speed as would render their collision imminent, 
if one should not give way to the other, then the vehicle going north or 
south must, at  its peril, be so conducted, circumstances permitting, as to 
allow the vehicle going east or west to pass in front." Ray v. Brannon, 
72 So., 16 (Bla.), ( in that case the motorist going east or west had the 
right of way). 

To avail a defendant he is not required to show that he was free from 
negligence. the rule applies only when two cars approach inter- 
sections at  approximately the same time additional speed merely means 
that he will clear the intersection more quickly and leave it clear for the 
use of the other motorist. 

I t  does not exist when there is another automobile already in the inter- 
section when a motorist on the dominant road approaches. Nor does it 
apply when the motorist on the servient road approaches and attempts 
to cross the intersection at  a time when a motorist on the dominant road 
is a sufficient distance away, when and if he is operating at a reasonable 
rate of speed, to permit the motorist on the eervient road to cross in 
safety. Sebastian v. Motor Lines, 213 N. C., 770, 197 S. E., 539. I n  
such case the motorist on the servient road has the right of way and may 
assume that the oncoming car on the dominant road will decrease its 
speed and permit him to pass in safety. 

This right of way rule, which the plaintiff can claim if he was already 
in the intersection at  the time defendant approached, and which the 
defendant can claim if the two cars approached the intersection at ap- 
proximately the same time, is quite different from and is independent of 
the rule which requires a motorist, when approaching a crossing or inter- 
section, to decrease his speed to such extent as may be nxessary, under 
the circumstances, to avoid colliding with any person, vehicle or other 
conveyance on or entering upon the highway, in compliance with legal 
requirements and the duty of all persons to use due care. Sec. 103 (4-c), 
ch. 407, Public Laws 1937. 
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When a motorist does not have the right of way as he approaches the 
intersection, it is his duty, upon sering another car approaching on an 
intersecting street and possessing the right of way, either under statutory 
provision, sec. 117, ch. 407, Public Laws 1937, or by reason of the fact 
that the other car is already in the intersection, to immediately decrease 
his speed, put his car under complettl control and, if necessary, stop in 
order to yield the right of way to motorists entitled thereto. When, 
however, he possesses the right of way, he has the right to assume that 
the approaching motorist will observe the law, and his duty to take 
positive action to make it possible for him to stop his car before reach- 
ing the immediate zone of danger arises when it becomes apparent that 
the other party will, or is about to, disregard the law and enter the zone 
of danger in violation of the statute. Sec. 103 (4-c), ch. 407, Public 
Laws 1937. 

This right is conferred by statute. I t  is subject only to the limitations 
provided by statute. 

N o n  constat the right is not forfeited by a mere failure to strictly 
observe statutory regulations as to speed, a motorist may be required 
under some circumstances, in the exercise of proper care, to forego the 
right and yield it to another. The right does not relieve a motorist of 
the duty to exercise due care. When he has had time to realize, or by the 
exercise of proper care and watchfulness, should realize, that the other 
motorist is unaware of his presence, or does not intend to observe the 
law, or is in a somewhat helpless condition, or is apparently unable to 
avoid the approaching machine, he must exercise increased exertion to 
avoid a collision, and, if necessary, must forego his right of way. Guthrir 
v. Gocking, 214 N. C., 513, 199 S. E., 707, 2 R. C. L., 1185; Cory v. 
Cory, 205 N .  C., 205, 170 S. E., 629; James v. Poach Co., 207 N .  C., 
742. 

Hence, while the right of way is not absolute and  is not sufficient, in 
and of itself, to absolve from blame, its presence or absence is a very 
material circumstance to be conkderetl by the jur,y in deciding whether 
one's conduct was that of a reasonably prudent msn, or was or was not 
the proximate cause of the collision. C'arlson c .  Mmsenberger, supra. 

To say that the right of way is forfeited is to say that it no longer 
exists and must not be taken into consideration in judging the conduct 
of the parties. This is not in accord with the decis~ons. 

The rules of the road are reciprocal. I f  the rule applied by the court 
below works one way, it operates both ways. Swimon admittedly drove 
into an intersection of a through street, against I L  stop sign, when his 
view was partially obstructed, without stopping. I-Ie looked to his right 
just as he entered the intersection. He then drove 30 feet without again 
looking to the right, from which direction the deftlndant was approach- 
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ing. , i t  the time, according to his testimony, there was no car sufficiently 
near the crossing to endanger him, provided such car was being operated 
a t  a reasonable rate of speed. Sans the right on his part  to assume that  
any approaching car would observe the law and yield the right of way to 
him after he entered the intersection, his conduct constituted gross negli- 
gence and the cause, as to him, should have been nonsuited. 

Bu t  this is not the law. I f ,  as he states, he was in the intersection 
when defendant's car approached, he had the right to assume, non constat 
his unlawful conduct, that  the approaching car would slow down, and, 
if necessary, stop in order to permit him to pass in safety. 

The purpose of the automobile law is to provide for every contingency 
or condition which creates or is likely to create danger to life or property. 
To adopt the view expressed in the charge of the court below, as approved 
in the majority opinion, ~ ~ o u l d  have the opposite effect. I t  would create 
a vacuum in the law which would produce confusion and uncertainty. 

Defendant, if he approached the intersection at approximately the 
same time as did the plaintiff, driving in excess of the speed limit, 
forfeited the right of way accorded him by the statute. I t  did not pass 
to the plaintiff by inheritance. Even if it  did, plaintiff in turn  forfeited 
it by his conduct i n  driving into an  intersection against a stop sign, with- 
out stopping. Thus, we hare  a situation where iieither possessed the 
right of way and i t  was not the duty of either to slow up or stop to allow 
the other to pass in safety. Certainly the duty rests on either the one or 
the other to yield-except in cases such as thie. I cannot believe that  
sound reason dictates the exception. 

A c a r ~ f u l  examination of the authorities cited in the majority opinion 
discloses that  they sustain the right of a motorist to assume that  others 
will obey the law. Most of then1 I have cited. While they hold that  the 
right of way is relative-not absolute-no one of them contains any sug- 
gestion that a motorist can claim his right of way only when and if he is - 

free of negligence. They do hold that  the jury should consider as a 
material circumstance the presence of the right of way in determining 
whether the motorist on the dominant highway exercised reasonable care 
under all the circumstances. 

I t  is only fa i r  to the court below to say that  it acted upon expressions 
contained in Groome 1 % .  Davis, 215 N.  C., 510, 2 S. E., 771, which, on 
the facts in that  case, are merely obiter. There the unlawful conduct 
of the plaintiff in driving across a stop sign onto the line of traffic of a 
vehicle on the main arterial road was negatived by proof that  the defend- 
ant's automobile was a sufficient distance away to permit him t o  pass in 
safety, provided the oncoming car was operated a t  a reasonable rate of 
speed. That  case was properly decided under the law as stated in the 
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Sebastian case, supm. I t  was on  t h a t  theory t h a t  I concurred i n  the  
opinion filed. Nonetheless the court  applied these statements as  the  law 
of this  case. The i r  correctness now becomes material.  

I n  my opinion a new t r ia l  should be awarded. 

STACY, C. J., and  WINBORNE, J., concur i n  dissent. 

BLUE BIRD CAB COMPANY, INC., v. AMERIC!AN FIDELITY AND 
CASUALTY COMPA49Y, INC 

(Filed 14  June, 1941.) 

1. Insurance Q 19a- 
A policy of insurance will be construed most strongly against insurer 

and all doubt and ambiguity will be resolved in favor of insured. 
2. Insurance 8 4 6 -  

A provision in a liability or indemnity contract that insured should not, 
without the written consent of insurer, admit or voluntarily assume any 
liability nor incur any expense except for such iinmediate surgical relief 
a s  is imperative, will be construed a s  a limitation upon the liability of the 
insurer for medical and surgical attention to injured third parties and not 
a s  a provision for  forfeiture, since insured, being liable for all  recoveries 
over the face amount of the policy, is entitled to riitigate its own liability 
by furnishing such medical attention, and since such aid could in no way 
contribute to loss or liability on the part of insurer. 

3. Principal a n d  Agent 8 8a- 
A principal is bound by the acts of his agent which are within the 

authority actually conferred and also those which are  within the authority 
which may be implied a s  usual and necessary to  the proper performance 
of the work entrusted to the agent, and third persons dealing with the 
agent a re  not bound by secret limitations upon the agent's authority. 

4. Insurance 8 47- 
An adjuster for a liability and indemnity insurance company has a t  

least implied authority to authorize or ratify the acts of insured in agree- 
ing to pay for emergency medical and surgical attention, including neces- 
sary nursing, for injured third persons, the matter being one of adjust- 
ment. 

5. Insurance 3 4 4 -  

The policy of liability and indemnity insurance in suit provided that 
insured, without the consent of insurer, might as:wme liability for  such 
immediate surgical relief to injured third persons :is might be imperative. 
The evidence disclosed that  a passenger in insured's taxicab was injured 
in an accident and was in an unconscious and cr:itical condition. Held: 
The acts of insured in taking her to a hospital and assuming liability 
for her doctor's bills and necessary nursing were within the terms of the 
policy. 
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6. Insurance 9 5 0 -  

Evidence that some fonr or fh-e months after notice to insurer that 
insured had assumed liability for medical and nursing attention to one 
of the passengers injured in a n  accident to one of insured's taxicabs, 
insurer compromised and settled a claim of another passenger injured in 
the accident, is competent against insurer to show that  insurer recognized 
its continuing obligation under the policy and had waived or  ratified the 
acts of insured in assuming such medical expenses for the flrst passenger 
a s  against insurer's subsequent contention that the assumption of such 
medical expenses forfeited the policy. 

7. Insurance § 4 9 -  

Notice to the adjuster of a liability and indemnity insurance company 
or notice to the attorney employed by i t  to defend the suit against insured 
is  notice to the insurer. 

8. Insurance 8 49- 

After notice to insured in a liability or indemnity contract that  insurer 
contended that  the policy had been forfeited and that  insurer would no 
longer continue to defend the suit against insured, insured may continue 
to defend the suit and make a reasonable compromise or settlement of the 
claim against it ,  and insurer is liable for the amount reasonably required 
to  effect the settlement notwithstanding that the policy provides for recov- 
ery against insurer only when payment is in satisfaction of a judgment. 

9. Trial Q 4 8 -  
A motion by defendant to  set aside the verdict as  to certain issues is 

addressed to the sound discretion of the trial court. 

10. Trial 8 36- 
A charge will be construed contextually a s  a whole, and appellant's 

exceptions thereto will not be sustained when the charge so construed is 
without prejudicial error. 

STACY, C. J., BARSHILL and WINBORNE, JJ., concur in result. 

APPEAL by defendant  f r o m  Rousseau, J., and  a jury, a t  20 J a n u a r y ,  
1941, Term,  of FORSYTH. NO error .  

T h e  issues and  verdict indicate the  controversy: 
"1. Did  the  plaintiff assume liability and incur  expense i n  connection 

with the claim of Dorothy Rumley  contrary to  the  terms of t h e  policy, 
as  alleged i n  the  answer?  Ans. : 'No.' 

"2. Did  the  plaintiff incur  expense f o r  the  imperative surgical relief 
of Dorothy Rumley, as  alleged i n  the  complaint?  Ans. : 'Yes.' 

"3. D i d  the  defendant authorize, o r  ratify, t h e  incur r ing  of such medi- 
cal expense, as  alleged i n  the  complaint?  Ans. : 'Yes.' 

"4. W a s  the  settlement of the  claim of Dorothy Rumley a n d  Gladys 
Rumley Hoffman made  b y  t h e  plaintiff i n  good fai th ,  upon  reasonable 
terms and  with reasonable prudence and  care, as alleged i n  the  com- 
plaint  ? Ans. : 'Yes.' 
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"5. What amount, if any, is the plaintiff entitled to recover of tlir 
defendant by reason of the defense of the actions l~rought by the guardiali 
of Dorothy Rumley and Mrs. Gladys Rumley 13offman and by reas011 
of the settlement of said claims? >Ins. : '$3,59 .50, with iilterest fronl 
January 29, 1940, on the sum of $2,981.50.' 
"6. What amount, if any, is the plaintiff entitled to recover of thc 

defendant by reason of expense incurred by the plaintiff for the irnpera- 
tive surgical relief of Dorothy Rumley? ,111s. : '$485.00, with interest 
from April 29, 1940.' " 

The court below rendered judgment on the rerdict. 
The pertinent portions of the policy relied on either by the plaintiff or 

the defendant, are as follows : 
"Stock Company Automobile Policy-No. P T  2'3210. 
"American Fidelity and Casualty Co., Incorporated, Richmond, Vir- 

ginia. (Herein called the Company). I n  consid~vation of the Premium 
Herein Provided, DOES HEREBY AGREE : 

"To Indemnify the Assured named in Statement ( I )  of the Schedule 
of Statements and herein called the Assured : 

"Against Loss from the Liability Imposed rpon the Assured arising 
or resulting from claims upon the assured for actual damages to persons 
accidentally receiving bodily iajuries, and damag? to property by reason 
of the ownership, maintenance or use of any of the automobiles or motor 
vehicles as enumerated and described in Statemcwt V I  of the schedule 
of statements only while being operated for the purposes stated and sub- 
ject to the limitations in Statement V I I I  of said schedule, to an amount 
not exceeding the limits hereinafter stated in Statement I V  of said 
schedule, if such claims are made on account of BODILY I N J U R Y  T O  
PERSONS. 

"(1) Bodily Injury or Death suffered by any person or persons, o t h t ~  
than the Assured or his employees, as the result of an accident occurring 
while this Policy is in force; inc luding such f i r s t  m ~ d i c u l  aid czs shnll bc 
i m p e r a t i v e  a t  the time of a n y  s u c h  accident .  

"DEFEND AND P A Y  COSTS AND EXPEXSE-  
"(3) To Defend in the name and on behalf o' the Assured any suit 

brought against the Assured to enforce, a claim, whether groundless or 
not, provided notices are given to it as hereinafter required, for damages 
suffered or alleged to have been suffered on account of bodily injuries 
or death, or the damage to or the destruction of property, as the result 
of an accident covered by this Policy and causcd in the manner and 
under the circumstances as herein provided, and while this Policy is in 
force and to pay all costs taxed against the Assured in any legal pro- 
cedure against the Assured, which is defended by the Company in accord- 
ance with the foregoing agreement; and to pay interest accruing upon 
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any judgment rendered in connection therewith, on that  portion of the 
judgment not in excess of the Policy limit, until the Company has paid, 
tendered, or deposited in court, such part of such judgment as does not 
exceed the limits of the Company's liability under this Policy, provided, 
however, that the Company shall not be obligated to make or furnish any 
appeal bond in connection with any suit or suits defended hereunder. 

"This Policy is issued by the Company subject to the following condi- 
tions, limitations and agreements which are a part of the Policy and to 
which the *lssured, by the acceptance of this Policy, agrees: 

"CO-OPERATION O F  ASSURED : E X P E N S E .  
"(B) The assured shall cooperate with the Company in securing in- 

formation and evidence and the attendance of witnesses and in  the settle- 
ment or defense of any suit or prosecution of any appeal. I n  case of 
tr ial  the Assured, if requested, shall present himself i n  due time for the 
preparation of his defense a t  the office of the attorneys designated by the 
Company and shall attend such trial of such suit. The Assured shall not 
admit or voluntarily assume any liability nor offer to settle any claim, 
nor incur any expense, except f o r  such i m m e d i a t e  surgical relief a s  is 
impera t i ve ,  rvithout t h e  w r i t t e n  consent of the  C o m p a n y .  The Assured 
shall a t  all times render to  the Company all co-operation and assistance 

A " 

within his power. Failure to co-operate in any of the foregoing respects 
shall render this Policy null and void. 

"ASSURED'S R I G H T  O F  RECOVERY,  ETC.  
"(El This insurance is intended solely as an  indemnification to the 

\ ,  

Assured against loss from the causes named and for certain expenses 
enumerated herein, and is not intended to be for the benefit of third 
parties, except as h ~ r e i n  specifically set out. Provided, however, that  
should any law regulating the rehicles insured hereunder require the 
Company to alter the terms of this Policy by endorsement or otherwise 
so as to make the Company liable for any loss which i t  would not other- 
wise be required to pay under the terms of this Policy, then the Assured 
shall reimburse the Company for any and all such loss, cost or expense, 
paid or incurred by the Company as the result of any such statute or 
statutory endorsement. The Company shall not be liable to pay any loss 
nor shall any action bc brought against the ('ompany, to recover under 
this Policy until a final judgment shall have been recovered against the 
,Issured in the Court of last resort after trial of the issue, and in which 
suit the Company is not joined as a party, provided, however, that  the 
Company shall have the right to deduct from the payment of any loss 
hereunder, any sums due the Company by the Assured. Bankruptcy or 
insolvency of the Assured shall not release the Company from the pay- 
ment of damages for injuries sustained or loss occasioned during the life 
of this Policy and in case execution against the *hsured is returned 
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unsatisfied in an action brought by the injured person, or by his or her 
personal representative in  case death results from the accident, because 
of such bankruptcy or insolvency, an action may be maintained by such 
injured person, or his or her personal represent,itive, against the Com- 
pany on this Policy and subject to its terms and limitations for the 
amount of the judgment in said action, not exceeding the limits provided 
in this Policy. I n  no event shall any action be maintained against the 
Company under this Policy unless brought within one year after right 
of action accrues, provided, however, that the m nimum time set by the 
statutes of the State in which the Assured resides shall govern. The 
inclusion herein of more than one Assured shall not operate to increase 
the limits of the Company's liability. 

"ALTERATIONS I N  POLICY;  NOTICE 
"(L) No erasure or change appearing on this Policy as originally 

printed nor change or waiver of any of its terms or conditions or state- 
ments, whether made before or after the date of this Policy, shall be 
valid unless set forth in an endorsement added hereto and signed by 
either the President, Vice-president. Secretary or one of the Assistant 
Secretaries of the Company. Neither notice given to nor the knowledge 
of any agent or any person, whether received or zcquired before or after 
the date of this Policy, shall be held to waive any of the terms or condi- 
tions, or statements of this Policy, or to preclude the Company from 
asserting any defense under said terms, conditions, and statements, unless 
set forth in an endorsement added hereto and signed by one of the said 
officers. 

"AUTHORIZED AGENTS 
"(M) No person shall be deemed an agent of the Company unless 

such person is authorized in writing as such agent by either the Presi- 
dent, one of the Vice-Presidents, Secretary or one of the Assistant Secre- 
taries of the Company." 

I t  is stipulated-and agreed that the Policy above mentioned covered 
thirty-five taxicabs owned and operated by the plaintiff. The court 
below rendered judgment for plaintiff on the verdict. 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts will be set forth in the opinion. 

R o y  L. Deal for plaintiff. 
Ratcl i f f ,  Hudson  & F e r r d l  for defendant.  

CLARKSON, J. This was an action brought by t:he plaintiff against the 
defendant to recover on a policy of indemnity or liability insurance 
issued by the defendant, insuring the plaintiff :IS a taxicab company 
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against liability from the operation of its taxicabs. The policy was in 
full force and effect and the premium was paid when the accident oc- 
curred. The plaintiff brings this action to recover against defendant 
certain sums of money paid out by it and as shown by judgment recov- 
ered against it, and contends that this was done under the terms of the 
policyabove set forth; that the action was brought against i t  by passen- 
gers for injuries alleged to have been caused by the negligence of plain- 
tiff. I t  is the plaintiff's contention that the language of the policy 
authorizes the assured to render such immediate surgical relief as is 
imperative, without the consent of the company; that i t  appoints the 
assured the agent of the insurance company to employ such immediate 
surgical relief at  the expense of the company, and is advance authoriza- 
tion to do so. Such a purpose is both humanitarian and serves the best 
interest of the company and the assured by mitigating damages. That the 
provision is not one of forfeiture, but only a limitation on expense to be 
incurred for the company. We think. the contention correct. 

The defendant in its brief states some of its contentions thus: "The 
Court erred in refusing, upon motion of the defendant, to strike from 
plaintiff's pleadings all references by the plaintiff to a compromise settle- 
ment with claimants other than Dorothy Rumley and in admitting evi- 
dence relative thereto over the objection of the defendant. I n  view of 
the specific provisions of the indemnity contract of insurance, entered 
into between the plaintiff and the defendant, relating to the matter of 
the extent to which the plaintiff could employ surgical relief, the condi- 
tion precedent to the right of the plaintiff to bring action against the 
defendant to recover under the policy contract, change or waiver of the 
terms or conditions, notice or knowledge of any agent or person, and the 
limitation on who should be deemed an agent of the defendant, the Court 
erred as to the admission of evidence over the objection of the defendant, 
particularly on the questions of estoppel or waiver." We think not. 

I n  Smith v. Fire Ins. Co., 175 N.  C., 314 (317-la), we find : " 'The rule 
of construction prevails almost universally that contracts of insurance 
are construed against the insurer and in favor of the insured, and this 
has not been changed by the adoption of standard form of insurance. 
Wood v. Ins. Co., 149 N. Y., 385; Gazza~m v. Ins. Co., 155 N.  C., 338; 
Cottingham v. Ins. Co., 168 N .  C., 265.' Johnson v. Ins. Co., 172 N .  C., 
146. Doubts as to the meaning of ambiguous terms and phrases are 
resolved against the insurer, and Mr. Vance says in his work on Insur- 
ance, quoted in Jones v. Casualty Co., 140 N.  C., 264: 'Probably the 
most important general rule guiding the courts in the construction of 
insurance policies is that all doubt or uncertainty, as to the meaning of 
the contract shall be resolved in favor of the insured.' . . . Johnson 
v, Ins. Co., supra: 'The courts look with disfavor upon forfeitures.' 
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Skinner z3. l'homas, 171 N .  C., 98, and the trertd of modern authority 
is that a stipulation in a policy which might avoid it does not have this 
effect if it in no way contributes to the loss. C'offingham 1.. Iris. C'o., 
168 N. C., 264." 

I n  Baum v. Ins. Co., 201 N. C., 445 (449), it is written: "Law and 
equity abhors a forfeiture. To  make void a policy like the present, the 
language of the provision in the policy and the rider in controrersy, 
must be free from ambiguity." 

I n  the present action there was liability ovel and above tlie policy 
limits, and the cab company paid more than the policy limits. To say 
that it would forfeit its insurance by undertaking to mitigate its own 
liability by furnishing medical and nursing aid without tlie insurance 
company's consent, would be uilreasonable and hard measure. Fur -  
nishing medical, hospital or nursing aid could in 110 way contribute to 
loss or liability on the part of the insured or the ii~surance company. 

I n  Barber 11. R. R., 193 W. C., ~391  (696), the Court said: "The de- 
fendant, not knowing whether i t  was liable or not, had the liunlanity to 
take plaintiff, who was struck by its engine, to a hospital in Danville and 
employed Dr. Miller to attend him. I t  mas an act of mercy which no 
court should hold in any respect was an implied admission or circum- 
stance tending to admit liability. I f  a court should so hold. it would 
tend to stop, instead of encourage, one injuring another from giving aid 
to the sufferer. I t  would be a brutal holding, contrary to all sense of 
justice and humanity." 

The following is in the record: 

"State of North Carolina-Insurance Department. 
"No. 88284--Date 4/1/38. 
"The American Fidelity & Casualty Insurance C'ompany, of Richmond, 

Va., has been licensed for the year ending Marc11 31, 1939, and James 
E. Gay, Jr . ,  of Winston-Salem, N. C., is the duly authorized and licensed 
;\djuster agent for said Company. This license expires March :31, 1939, 
unless sooner revoked. Dan C. Boney, Insurance Commissioner. Fee 
Paid  $2.00." 

Nuch evidence was introduced on the part of plaintiff that Gap author- 
ized and ratified the payment of the doctors and nurses. The evidence 
disclosed that Dorothy Rumley was severely injured, sustaining fractures 
of the pelvis and scapula, severe cuts, injury to her knee, a severe brain 
concussion and was in a semi-conscious condition for 8 or 9 days. The 
nurse, Mrs. McGee, testified that  in her opinion the girl was in  "impera- 
tive need for nursing, immediate nursing attention" at  the time the nurse 
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first saw her, and that  this condition continued until she left the hospital. 
The nurse, Mrs. Grace Shore, testified to the same effect. 

I n  Bobbi f t  Co. 2.. Land Co., 191 N.  C., 323 (328), is the following: 
" H o k e ,  J . ,  in Powell 1,. Lumber  Co., 168 K. C., p. 635, speaking to the 
subject says: 'A general agent is said to be one who is authorized to act 
for his principal in all matters concerning a particular business or 
employment of a particular nature. Tiffany on Agency, p. 191. Bnd it 
is the recognized rule that  such a n  agent may usually bind his principal 
as to all acts within the scope of his agency, including not only the 
authority actually conferred, but such as is usually "confided to an agent 
employed to transact the business which is given him to do," and it is 
held that, as to third persons, this real and apparent authority is one and 
the same. and may not be restricted by special or  private instructions of 
the principal unless the limitations sought to be placed upon it are 
known to such persons or the act or power in question is of such an 
unusual character as to put a man of reasonable business prudence upon 
inquiry as to the existence of the particular authority claimed. L a f h a m  
v. Field,  163 N.  C., 356; Stephens z.. Lumber  Co., 160 N. C., 107; 
Gooding 1 . .  X o o r e ,  150 N. C., pp. 195-198; Tiffany on Agency, pp. 180, 
184, 191 ~f seq. The power of an  agent, then, to bind his principal map 
include not only the authority actually conferred, but the authority 
implied as usual and necessary to the proper performance of the work 
entrusted to him, and it may be further extended by reason of acts indi- 
cating anthority which the principal has approved or knowingly or, a t  
times, even negligently permitted the agent to do in the course of his 
employment. L a w  Reporf ing Po. u. Grain Co., 135 Mo. App. Rep., pp. 
10-15: 31 Cyc., pp. 1326-1331,' " citing many authorities. Warehozrse 
C'o. I ? .  Bank, 216 N. C., 246 (253). 

The license reads: "Jas. E. Gay, Jr . ,  is the duly licensed adjuster 
agent for said Company." Black's Law Dictionary, p. 57, defines 
"Adjuster" : "One who makes any adjustment or settlement. Popa z'. 

S o r t h e r ~ c  Ins .  Po., 192 Mich., 237, 158 N. W., 945, 946, or who deter- 
mines the amount of a claim, as a claim against an  insurance company. 
Snmchuck I , .  Ins .  Po. of S o r f h  America,  99 Or., 565, 194 P., 1095." 
The question here was one of adjustment. We think, under the evidence, 
Gay had authority to make and rat ify the employment of doctors and 
nurses. We think the terms of the policy permits this "such immediate 
surgical relief as is imperative without the written consent of the Co." 
Surgical relief would include nurses. 

The insurance company, after notice to its adjuster Gay that  the cab 
company had employed doctor and nurses and had agreed to pay the 
nurses, after similar notice to the attorney employed by it to defend the 
suits and by inference notice to the insurance company's agent and 
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branch office manager, C. B. Trent, continued the defense of the suits. 
I t s  attorneys filed answer in the Rumley suits and some four or five 
months after such notice to Gay, Hutchins and Trent, the company com- 
promised and settled the claim of another passenger in the same taxicab, 
who was injured in the same accident. Defendaxt contends that allega- 
tions and proof of such settlement was incompetent. Ordinarily an offer 
of compromise is incompetent, as is the fact that a defendant has settled 
the claim of one claimant when sought to be introduced by another 
claimant whose claim is based on the same or 5,imilar facts. Dorothy 
Rumley, for instance, probably could not have introduced in evidence 
against the cab company the fact that it or its insurance carrier had 
settled with another passenger. I t  would not be doubted, however, that 
if the insurance company had defended a suit brought against the cab 
company by the other passenger that fact would Ee admissible as tending 
to show that the insurance company was doing so under the terms of the 
policy, and would be evidence of- a waiver n its part of the alleged 
breach of condition of the policy or a ratification of the employment of 
medical aid. The material fact was not that the claim of the other 
passenger had been settled, but that the insurance company recognized its 
continuing obligation under the policy to defend or settle, as it deemed 

. . 

best, the claim of the other passenger. 
I n  Lowe 1;. Casualty Co., 170 N .  C., 445 (447), we find: ('The failure 

of the defendant to defend the suit, after repudiating its liability to the 
assured, constituted a distinct breach of contract and justified the plain- 
tiff in defending it at his own expense. Beef C'o. 7.. Casualty Co., 201 
U .  S., 173." 

I n  7 Couch Cyc. of Insurance Law, sec. 1875 ( e ) ,  at  page 6255, it is 
said: "If the insurer refuses to defend a suit against the insured under 
the policy stipulations and insured is compelled tc undertake the defense 
and does so, insurer is liable for the amount of the judgment and expenses 
incurred in conducting said defense." I n  Insurance Co. 5 .  Harrison- 
Wr igh t  Co., 207 N .  C., 661, matters involved in this case are decided in 
that case in line with the contentions of plaintiff. 

I n  Anderson v. Ins. Co., 211 N.  C., 23 (27), jt is written: "It goes 
without saying that the compromise amount sued for by plaintiff, which 
was paid by plaintiff to those injured, must be reasonable and made in 
good faith." 

The general rule is stated in Huddy, Encyclopedia of Automobile Law 
(9th Ed.),  Vol. 13-14, sec. 294, as follows: '(B,v denying liability or 
refusing to settle claims against insured, which are covered by the auto- 
mobile indemnity policy, the insurance company commits a breach of the 
policy contract and thereby waives the provisions defining the duties and 
obligations of the insured. Thereafter, the insureti may properly assume 
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responsibility for the conduct of his own defense of the case, and may 
either continue the litigation and go to trial with the case, or, if his judg- 
ment so dictates, he may make a reasonable settlement of the claim. 
Under such circumstances, he may recover from the company the amount 
which is reasonably required to effect the settlement as damages ordi- 
narily and naturally resulting from the insurer's failure to defend the 
action, even though the contract provided for recovery only when the 
payment is in satisfaction of a judgment." 

The defendant contends : "In view of the specific provisions of the 
indemnity contract and the complete lack of evidence on the part of the 
plaintiff tending to establish specific authority in either the witness 
James E .  Gay or Fred S. Hutchins to bind the defendant by contract or 
to waive any of the provisions of said contract, the Court erred in over- 
ruling the various motions of the defendant for judgment as of nonsuit." 
We think not. 

We think the language of the contract gave authority and the evidence 
on the record is plenary that Jas. E. Gay, Jr., and Fred S. Hutchins, 
the attorney, had implied, if not express, authority to bind defendant in 
the aspects claimed by plaintiff. 

I n  Horton v. Ins. Co., 122 N.  C., 498 (503-4)) this Court said: "It is 
well settled in this State that the knowledge of the local agent of an 
insurance company is, in law, the knowledge of the principal; that the 
conditions in a policy working a forfeiture are matters of contract and 
not of limitation, and may be waived by the insurer, and that such 
waiver may be presumed from the acts of the agent. . . . One fur- 
ther citation will suffice: Wood on Insurance, 496, cited and approved 
in Collins v. Ins. Co., 79 N. C., 279, at  page 284, says: 'When the 
insurer, knowing the facts, does that which is inconsistent with its inten- 
tion to insist upon a strict compliance with the conditions precedent of 
the contract, it is treated as having waived their performance, and the 
assured may recover without proving performance; and that, too, even 
though the policy provides that none of its conditions shall be waived 
except by written agreement. . . . And such waiver may be implied 
from what is said or done by the insurer. So, the breach of any condi- 
tion in the policy, as against an increase of risk or by keeping of certain 
hazardous goods . . . or, indeed, the violation of any of the condi- 
tions of the policy, may be waived by the insurer, and a waiver may be 
implied from the acts and conduct of the insurer after knowledge that 
such conditions have been broken."' Conigland v. Ins. Co., 62 N .  C., 
341; Ins. Co. v. Powell, 71 N.  C., 389; Grubbs v. Ins. Co., 108 N. C., 
472; Dibbrell 21. Ins. Co., 110 N. C., 193; Strnuse v. Ins. Co., 128 N. C., 
64; Colson v. Assurance Co., 207 N. C., 561. These cases likewise estab- 
lish the proposition that knowledge of an agent or adjuster of the insur- 
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ance company acting within the scope of his emphyment will be imputed 
to the insurance company. 

I11 Colson v. dssurtrr~ce Co., supra,  at  pp. 583-4, i t  is said:  "In Laugh- 
inghouse 1 % .  I n s .  Co., 200 N .  C., 434 (436), speaking to the subject, we 
find: ' I t  is held that  i n  the absence of fraud 01. collusion between the 
injured and the agent, the knowledge of the agent, when acting within 
the scope of the pourers entrusted to him, will be imputed to the company, 
although the policy contains a stipulation to the contrary. S h o r f  1 % .  

LaFnye t te  Ins .  Co., 194 11'. C., 649; Ins. Co. zs. G,-ady, 185 N .  C., 348.' " 
It is well settled that  the motion made bv defendant to set aside the 

verdict as to certain issues was in the sound discreion of the court below. 
The defendant contends that  there was error in the charge of the court 

below by stating the law erroneously; by failing lo apply the law to the 
facts; by stating law to which no facts were applicable; by failing to 
define the provisions of the policy contract in controversy, and by failing 
to charge the jury on the law applicable to this case. 

None of the contentions can be sustained. We I hink the charge of the 
court below, taken as a whole, fully complied with all the matters com- 
plained of by defendant. After a careful review of the charge, we can 
detect no prejudicial or  reversible error. Certain matters complained of 
by defendant cannot be sustained-they were subordinate features and 
no prayer was requested. We think the issues submitted by the court 
determinative of the controversy. The record is a long one, the able 
briefs cover every aspect of the case. On the whole record, we find -- a o error. 

STACY, C. J., BBRXHILL and WINBORXE, JJ., concur in result. 

('. T. IIA1,LBIAS v. THE WOOD. WIRE $ METAL LATHERS' ISTER- 
NATIOSAL UXIOS A N D  WJI. J .  McSORLET, TERRY FORD, GRADY C. 
KILPATRICK, 2). E. HENRY, R. I,. HENRY, A. TV. SWANS, R. F. 
GLEASON AND 9. K. SJIITEI, IXDIV[DVALLY, AXD FOR AND ON BEHALF O F  

THEMSELVES A N D  ALL OTHER MEMBERS OF THE WOOD, WIRE QT JIETAL 
IATHERS' IPiTERSAr~IOR'.4L UNION. 

(Filed 14 June, 1941.) 

1. Actions ld- 
An nnincorporntetl labor union is without cnpac~ty to sue or be sued in 

the name of the irwociation, since in lam it has net legal entity, and there 
lwirig no statutory provisions enabling it to sue or he sued as  a n  associa- 
tion. Ch. 21, I'nblic L;I\w 1933, ch. 1X2, Public Laws 1933 : C. S.. 457, 
483 ( 4 ) ,  apply only to snits by or against ~nutnill benefit associations on 
c'ertificates or policies of insurance. 
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2. Process g 7- 
Attempted service of process in any way upon an unincorporated labor 

nnion is void, since such association has no legal entity and may not sue 
or be sued in the name of the association. 

STACY, C. J., BARNHILL and WIRBORNE, JJ., concur in result. 

~ P P E A L  by defendant, the Wood, Wire & Metal Lathers' International 
Union, from Johnston, Special Judge, a t  February, 1941, Extra  Term, 
of MECKLENBURQ. Reversed. 

This is a civil action, setting forth two causes of action, charging 
actionable wrong, brought by plaintiff against defendants. I n  a long, 
detailed complaint, setting forth the wrongs done by defendants to plain- 
tiff, i t  is alleged by plaintiff: 

"2. That  the Wood, Wire & Metal Lathers' International Union, here- 
inafter referred to as the Internationnl Union, is a roluntary unincor- 
porated association, consisting of several thousand members, and has a 
recognized group name, with headquarters i n  Cleveland, Ohio. 

('33. That ,  when said defendants caused the plaintiff to be black-listed 
as a lathing contractor, as aforesaid, said defendants knew that  the plain- 
tiff had been given the sub-contract to perform the lathing work on the 
Chavis Heights Housing Project;  and that  the acts and conduct of said 
defendants were done with full knowledge upon the part  of the defend- 
ants that  said acts would result in the termination of the sub-contract 
between said Kirkland and the plaintiff and would cause substantial loss 
and great injury and damage to the plaintiff. 

"34. That ,  by reason of the termination of said sub-contract between 
said Kirkland and the plaintiff, plaintiff was damaged in the sum of 
$3,000. 

'(35. That  the damage to the plaintiff, as herein set forth, was due, 
caused and occasioned by, and followed as a direct and proximate result 
of, the acts and conduct of the International Union and of William J. 
McSorley, Terry Ford, Grady C. Xilpatrick, D. E. Henry  and B. L. 
Henry, as hereinbefore set forth, and in having the plaintiff black-listed 
as a lathing contractor and in causing said W. C. Kirkland to be notified 
thereof. 

"36. That  the wilful, wanton and malicious acts of the defendants in 
calling the strike referred to in the first cause of action herein and in 
black-listing the plaintiff, as a lathing contractor, as referred to in the 
second cause of action herein, have become well known among building 
contractors; that, as a direct and proximate result of said wilful, wanton 
and malicious acts, plaintiff has been unable to procure several other 
lathing sub-contracts which he otherwise could and would have procured 
a t  a profit to himself if it had not been for the wilful, wanton and 
malicious acts of the defendants in calling said strike and having the 
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plaintiff black-listed as a lathing contractor a i d  in notifying various 
contractors that plaintiff had been black-listed as a lathing contractor 
and that the International Union would not ~ e r m i t  its members to work 
for plaintiff, as a lathing contractor, as hereinbefore set out. 

"37. That, by reason of the wilful, wanton and malicious acts of said 
defendants, as herein set forth, many contractors, who would otherwise 
have been glad to deal with the plaintiff and award him lathing sub- 
contracts have failed and refused to deal with hiin or to permit him to 
bid, because of the fact that plaintiff has been black-listed as a lathing 
contractor by the International Cnion; that, on many jobs on which 
plaintiff would bid, union labor is used exclusirely, and that, conse- 
quently, plaintiff's ability to work and earn a livelihood for himself has 
been greatly restricted by the wilful, wanton and malicious acts of said 
defendants. 

"38. That, by reason of the acts of said defendants in having the 
plaintiff black-listed as hereinbefore set forth, and by reason of the plain- 
tiff's consequent inability to procure other lathing ;sub-contracts which he 
otherwise would have procured, plaintiff has ss.ffered further actual 
damage in the sum of $5,000. 

"39. That, by reason of the wilful, wanton and malicious acts of the 
defendants in having the plaintiff black-listed on jobs which he could 
and would hare procured as a lathing contractor except for said acts, 
the plaintiff is entitled to recover of the defendants as punitive damages 
the sum of $25,000 on plaintiff's second cause of action. 

( 'WHEREFORE, the plaintiff prays judgment against the defendants 
for the sum of $9,900 as actual damages and for the sum of $35,000 as 
punitive damages, and for the costs of the action to be taxed by the 
Clerk." 

D. E .  Henry and B. L. Henry filed answer denying material allega- 
tions of the complaint. Grady C. Kilpatrick and R. F. Gleason filed 
answer denying the material allegations of the comolaint. A. W. Swann 
denied the material allegations of the complaint. Special appearance 
and motion to dismiss was filed on behalf of the dej'endants, Wood, Wire 
and Metal Lathers' International Union, Wm. J. McSorley and Terry 
Ford. 

The order of the court below is as follows: 
"This cause coming on to be heard before the undersigned, Judge 

presiding at  the February 1941 Extra Term of Mecklenburg Superior 
Court for the trial of civil cases, and being hecard upon the special 
appearance and motion to disnliss the action as to William J. McSorley, 
Terry Ford, and The Wood, Wire and Metal Lathers' International 
IJnion, and being heard upon the papers hereinafter referred to and 
upon the argument of counsel, and it appearing that said motion to dis- 
miss should be allowed as to the defendants Willi,im J. McSorley and 
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Terry Ford and should be denied as to The Wood, Wire and Metal 
Lathers' International Union : 

"Now, Therefore, I t  is Ordered, Adjudged and Decreed that the mo- 
tion to dismiss the above-entitled action as to the defendants William J. 
McSorley and Terry Ford should be, and the same is hereby allowed. 

"It is further ordered that the motion to dismiss the above entitled 
action as to The Wood, Wire and Metal Lathers' International Union be, 
and the same is hereby denied. This 27th day of February, 1941. 
A. Hall Johnston, Judge Presiding." 

The motion was allowed as to the defendants Wm. J. McSorley and 
Terry Ford. To the order denying the motion to dismiss the above 
entitled action as to The Wood, Wire and Metal Lathers' International 
Union, said defendant excepted, assigned error and appealed to the 
Supreme Court. 

The defendant The Wood, Wire and Metal Lathers' International 
Union groups its exceptions and makes its assignments of error as 
follows : 

"1. That the Court denied its motion to dismiss made on its special 
appearance on the grounds that said defendant has not been properly 
served with process in this action. The defendant The Wood, Wire and 
Metal Lathers' International Union excepted to the ruling of the Court, 
which is defendant Wood, Wire and Metal Lathers' International Union's 
Exception KO. 1. 

"2. That the Court denied its motion to dismiss this action as to the 
defendant Wood, Wire and Metal Lathers' International Union on the 
ground that it is an unincorporated association of tradesmen which has 
no legal residence in the State of North Carolina and service of process 
has not been had upon it in any way provided by the laws of the State 
of North Carolina. The defendant Wood, Wire and Metal Lathers' 
International Union excepted, which is said defendant's Exception No. 2.'' 

G. T.  C'urswell and Joe W.  E r v i n  for plaintiff. 
McBougle (e. E r c i n  a n d  Francis H .  Fair ley  for defendant ,  appellant.  

CLARKSOS, J. The first question involved on the appeal: (1) Can the 
plaintiff maintain in the courts of this State an action at  law for dam- 
ages against the appealing defendant, The Wood, Wire and Metal Lath- 
ers' International Union, which is a voluntary unincorporated associa- 
tion of indiriduals commonly known as a labor union? We think not. 

Plaintiff alleges that the appealing defendant is a "voluntary unincor- 
porated asyociation." This matter has long been settled in this State 
contrary to the plaintiff's contention. 

I n  T u c k e r  v. Eatough ,  18% N. C., 505 (507), it is stated: "The com- 
26-210 
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plaint in this case shows plainly that  the action v7as brought against the 
association, and in  this State only natural  or a~t i f ic ia l  persons can be 
brought into court upon summons. The defendant, United Textile Work- 
ers of America, not being incorporated, is without capacity to sue or be 
sued, and the court properly dismissed the action ex mero  motu .  . . . 
(p. 508) Among other cases, in the C'oronado C o d  case, 259 U. S., 344, 
Chief  Jus t i ce  T u f t  uses the following language: 'Undoubtedly a t  com- 
mon law an  unincorporated association of persons was not recognized as 
having any other character than a partnership in whatever was done, 
and i t  could only sue or be sued in the names of its members, and their 
liability had to be enforced against each membu.  P i c k e f t  1 , .  TTTalsh, 
192 Mass., 572; K a r g e s  F u r n i t u r e  C'o. 71. Amalgamated  Tl'oodzcwrkers' 
Local C n i o n ,  165 Iiid., 421; B a s k i n s  1;. Un i t ed  & i n e  W o r k e r s  of dmer- 
ica,  234 S.  W., 464. Bu t  the growth and iiecessit es of thcse great labor 
organizations have brought affirmative legal reccgnition of their exist- 
ence and usefulness and provisioiis for their protection, which their 
members have found necessary. Their right to maintain strikes, when 
they do not violate law or the rights of others, has been declared.' I n  the 
famous T u f f - V a l e  case, in which an  unincorporated labor union was held 
to be suable, this was placed solely upon the ground that  Parliament had 
passed the Trade Union Act of 1871, which permitted trade unions to be 
registered, a i d  gave to registered unions the power to olvn propcrty and 
to act by agents. This is cited aud explained by J u d g e  l ' a f t  in the C'oro- 
nc~Zo Coal decision, supra.  I n  Xor th  Carolina there is no legislation thus 
changing the common-law, and the Legislature has not authorized, but 
has refused to authorize these unincorporated a~~oc ia t io i i s  to take arid 
hold property in their association name. 111 the C oronado ccrse it is said 
by Chief Jus t i ce  T u f t :  'There is no principle better settled than that an 
unincorporated association cannot, in the absence of a statute authorizing 
it, be sued in the association or company name, but all the meinbrrs mirst 
be made parties, since such bodies, in the absence of statute, have no legal 
entity distinct from that  of its meinhers.' 5 C. J., 1369; 20 R. C. L., 
672, and many other cases. . . . (p.  509) 13ut upon the broader 
ground, if contrary to comnlon law, an action could be brought without 
authority of a statute against an  uriincorporated body, it nould be per- 
missible for any person to bring an  a d o n  against the Confederate Vet- 
erans Association, or the American Legion, or the League of Women 
Voters, or any other unorganized body upon an dlegation that one of 
their nienzbers had committrd the libel or other legal wrong against the 
person bringing the action. I t  certainly cannot t e  necesqary to discuss 
further the proposition that  the United Textile W x k e r s  of America not 
being a legal entity, and there being no statute anthorizing them to be 
wed, that  the action was properly dismissed as to them." 

I n  Ci t i z ens  Co.  1..  T y p o g m p h i c n l  l / 'nion, 187 S .  C., 42, it was held : 
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"An unincorporated company or association of workmen is not, as such, 
subject to be sued or the object of injunctive relief. The individual 
members of a labor organization may ordinarily combine in their efforts, 
by peaceful persuasion and picketing, to induce others to quit their 
employment by uniting with them in ceasing to work for employers, 
whether corporations or individuals; but the employers and employees 
have relative rights, the one to the services and the other to render serv- 
ices, free from coercion, intimidation, or other unlawful or threatening 
influences; and there the complaint states a definite cause of action 
against indiridual members of an unincorporated labor organization, a 
demurrer admits the truth of the relevant and pertinent allegations, and 
thereupon a temporary injunction issued upon due notice to show cause 
should be continued to the hearing, upon the merits of the cause, for the 
finding of the facts by the jury." At p. 52, it is said: "The exceptions 
of plaintiff have been considered on the demurrer, ore tenus of defend- 
ants to the complaint. The judgment of the court below dissolving the 
restraining order against the Xsheville Typographical Union, No. 263, is 
affirmed. AS against the individuals set out in the complaint, the judg- 
ment is re~ersed and modified in accordance with this opinion. The 
restraining order under the judgment of the court below is continued 
against the individual defendants to the hearing and modified in accord- 
ance with this opinion." Jinkins v. Carratway, 187 N. C., 405; Win- 
chesfer I*. Brotherhood of R. R. Trainmen,  203 N. C., 735 (744, 745). 
I n  the TT'inchester case, supra, the plaintiff had a Beneficiary Certificate 
or Insurance Policy. The case was decided on the applicable statutes 
in reference to the regulation and control of fraternal benefit and insur- 
ance associations. 

At the next session of the General Assembly, Public Laws of N. C., 
1933, chapter 24, mas enacted: 

"section 1. That section number four hundred and eighty-three of 
the Consolidated Statutes of North Carolina be and the same is hereby 
amended by adding another section thereto as follows : 'Every unincorpo- 
rated, fraternal, beneficial organization, fraternal benefit order, associa- 
tion and/or society issuing certificates and/or policies of insurance, 
whether foreign or domestic, now or hereafter doing business in this 
State, shall be subject to serrice of process, in the same manner as is now 
or hereafter provided for service of process on corporations: Provided, 
this act shall only apply in actions concerning such certificates and/or 
policies of insurance." 

Also was enacted chapter 182, which reads: "Section 1. That section 
number four hundred and fifty-seven of the Consolidated Statutes of 
North Carolina shall be and the same is hereby amended by adding 
another section thereto, as follows : 'Any and/or all unincorporated, 
beneficial organizations, fraternal benefit orders, associations and/or 
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societies, or voluntary fraternal beneficial organiziitions, orders, associa- 
tions and/or societies issuing certificates and/or policies of insurance, 
foreign or domestic, now or hereafter doing business in the State, shall 
have the power to sue and/or be surd in the name commonly known 
and/or used by them in the conduct of their business to the same extent 
as any other legal entity established by law, and mithout naming any of 
the individual members composing i t  ; Provided,  E owever, this act shall 
apply only in actions concerning such certificates and/or policies of 
insurance." 

The General Assembly, the law-making body, has n e ~ e r  seen fit to 
pass an act allowing or permitting a voluntary unincorporated associa- 
tion of individuals, commonly known as a labor union, to sue or be sued, 
or the method by which process can be served. The above quoted acts do 
allow service of process on unincorporated organizations and permit 
them to sue and be sued that issue certificates or policies of insurance. 
These are enabling acts and seem to follow the decision in the Winchester 
case, s u p r a  

N. C. Code, 1939 (Michie), sec. 457 and sec. 483, are not applicable. 
The proviso in both say: "Provided,  however, this section shall apply 
only in actions concerning such certificates and/or policies of insurance." 
The last sentence of these sections, relating to unincorporated, beneficial 
organizations, fraternal orders, etc., were added by Public Laws 1933, 
ch. 24 and ch. 182, supra. 

We do not discuss the United States statutes or decisions. We are 
deciding the action in the light of the decisions in this jurisdiction, 
which we believe are in accord with the majority rule of the states in 
the Union. 

The second question involved : Has the appealing defendant, The 
Wood, Wire and Metal Lathers' International Cnion, been properly 
served with process in this case? We think not. 

The defendant, The Wood, Wire and Metal L,tthers' International 
LTnion, having no legal entity, the attempted service in any way is null 
and void. Of course plaintiff has a remedy by suing the wrongdoers, as 
he has done, as was said in the Cit izens Co. case, .supra. This type of 
action denotes a chaotic and nebulous condition-such as the .world was 
in until the Supreme Commander said, "Let there be light, and there 
was light." Until the General Assembly enacts the power to sue and be 
sued and the manner of service of process, there is no legal entity capable 
of being served with process or to sue and be sued. 

For the reasons given, the judgment of the court below in reference 
to the appealing defendant is 

Reversed. 

STACY, C. J., BARKHILL and WINBORNE, JJ., concur in result. 
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MRS. ADDIE JONES HALL A N D  HUSBAND, CLACDE T. HALL, v. MADE- 
LIKE ELSINE HALL, HULDAH JONES HALL, C. T. HALL, JR., JOHN 
LOCKSLEY HALL, NANCY MAE HALL AND ANY UNBORN CHILDRES OF 
MRS. ADDIE JONES HALL, AND CLAUDE T. HALL, CUABDIAN OF 
HULDAH JONES HALL, C. T. HALL, JR., JOHN LOCKSLnY HALL 
A N D  NANCY MAE HSLL. 

(Filed 14 June, 1941. ) 

1. Estates  9b- 

Where a tenant, with knowledge that  she has only a life estate in the 
locua in quo with limitation over to her children, makes permanent im- 
provements upon the land, the life tenant is solely liable for the cost of 
the improvements and is not entitled to compensation therefor, nor does 
the cost thereof constitute a charge upon the land when i t  passes to the 
remaindermen, notwithstanding that the improvements are, in part a t  
least, for the benefit of the remaindermen. 

2. Estates 5 10--In order  fo r  court to  authorize tha t  interest of contingent 
remaindermen be mortgaged it mus t  be made t o  appear t h a t  their  
interest would be materially enhanced thereby. 

The locus i?t quo was devised to testator's daughter for life with limita- 
tion over to the daughter's children. The daughter and her husband 
expended large sums in making permanent improvements upon the prop- 
erty, and instituted this proceeding against their children, in esse o r  which 
might thereafter be born, seeking to hare  a mortgage in the sum of $20,900 
placed on the property to refinance a n  existing mortgage on the property 
in the sum of $10,000, and also unsecured notes executed by the life tenant 
representing a part of the moneys used in making said improvements. 
Hcld: Since the remaindermen are in no may liable for any sums expended 
by the life tenant in making permanent improvements, the flnding by the 
court that the execution of the mortgage to refinance the indebtedness 
would materially enhance the interest of the remaindermen is erroneous, 
and judgment directing the execution of the mortgage to refinance the 
indebtednesses is rerersed. C. S., 1744. 

8. Guardian a n d  Ward g 16a- 

A guardian may not be authorized to join with the life tenant in execut- 
ing a mortgage on lands in which his wards own the remainder in order 
to refund notes executed by the life tenant representing a part of the 
moneys expended by the life tenant in making permanent improvemeiits 
upon the land, since, the remaindermen being in no way liable for the sums 
expended by the life tenant, the execution of the mortgage could not be to 
the interest of the remaindermen. C. S., 2180. 

4. Same- 

The refinancing of a mortgage on the locus i n  qiro in order to secure a 
new loan carrying a greatly reduced interest rate, could not inure to the 
benefit of the remaindermen, since any savings in interest would inure to 
the benefit of the life tenant who is entitled to the usufruct. 
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APPEAL by defendants from Carr ,  Resident  J u d g e  of Tenth Judicial 
District, i n  Chambers a t  Graham, 3 May, 1941. From PERSOK. 

Cooper  A. Hall for p l u i r ~ t i f s ,  appellees. 
Bnrnie P. Jones for defendants ,  nppel lanfs .  

SCHENCK, J. This is a special proceeding instituted before the clerk 
of the Superior Court of Person County by the plaintiffs, the life tenant 
and her husband, against the defendants, their chi dren and remainder- 
men, for tlie purpose of placing a mortgage upon the interests i n  remain- 
der of minors, together with interest of the life tenant, to secure the 
payment of a loan of $20,900.00 from the Federal Land Bank, the money 
to be used in retiring a note for $10,000.00 secured by mortgage on the 
entailed property, and the balance in retiring unsecured notes of the life 
tenant and her husband, the proceed3 of all of said notes having been 
duly and wisely expended in enhancing the value c,f and increasing the 
income from the entailed property. 

D. S. Brooks was duly appointed guardian at1 l i t e m  for all of the 
minor defendants and of any unborn children of Mrs. Addie Jones Hall. 

The clerk found substantially the following facts:  (1) that  M. L. 
Jones, late of Person County, died 19 May, 1920, sclized of a lot of land 
ill the town of Roxboro, upon a portion of which ~ v i s  situated the Hotel 
Jones Building and two dilapidated residences, and 3,300 acres of f a rm 
land in Person County, and that  he left a last will and testament wherein 
he devised to his daughter, the plaintiff, a life estale in said lands with 
remainder to her children, in the following languagr : "I give and devise 
to my belored daughter dddie  Garnet Jones all of n y real estate for and 
during the term of her natural life and at her death all of said real 
estate shall go to her children in fee simple"; ( 2 )  that  Addie Garnet 
Jones (the plaintiff) married Claude T. Hall  (her ~opla in t i f f )  and that  
they now have fire liring children ( the defendants ), four of whom are 
minors, ( 3 )  that in order to pay the increasing taxes, street assessments, 
insurance. etc., the plaintiffs cloncluded it was to thtl best interest of the 
life tenant and of the remaindermen to tlcwlop the real eitate by placing 
permanent improrements upon the town lot, and accordingly, over tlie 
years, hare  expendrd approxinlately $78,000.00 in constructing h i c k  
buildings thereon, all of which h a w  been paid for f lom the income from 
the property except $10.000.00 now secured by mortgage thereon, thereby 
greatly increasing the inc3omr from ?aid property and enhancing the 
permanent value thereof, and in addition to the i nprovemcnts placed 
upon the town lots plaintiffs have constructed a brick venerr residence 
on the farm at a cost of approximatrly $10,000.00 arid "said improre- 
nients were necewary and material additions to the (slue of said farm," 
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(4)  that in addition to the permanent improvements aforesaid the plain- 
tiffs have renovated and modernized the hotel, and have placed a water 
system and are now installing an  elevator therein, and have paid all 
taxes thereon and have kept the property insured for the benefit of the 
life tenant and remaindermen; and that  "said improvements will add 
greatly to the permanent value of the property in remainder," (5 )  "that 
the cost of the permanent improvements to the town and the farm prop- 
erties, placed there by said life tenant and her husband, to say nothing 
of the barns, etc., added to the farm, approximate the sum of $88,000; 
that  said cost has been paid and satisfied in  full from the income of said 
estate, save and except the amount of $21,945.00 set out in paragraph 5 
of the petition, and $22,000.00 received from the sale of some timber 
from said farm, which amount was used in  the payment of the cost of 
some of the buildings placed upon the town property; and that the 
moneys used in paying for the improvements were borrowed upon the 
individual notes of said life tenant and her husband without mort- 
gage, save and except the note for $10,000 referred to in paragraph 5 
of the petition," ( 6 )  '(that the life tenant and her husband are sup- 
porting and educating their children, and that they hare  and are 
exercising the same care and business acumen in handling and develop- 
ing said estate as a prudent owner of the fee would exercise if he 
had been in possession, cultivating and using the lands and property 
for support, or for profit, and the sole purpose of asking to fund the 
debt of $11,945 and to pay the $10,000 six per cent ( 6 % )  mortgage is to 
save 2v2 or 370 interest and to amortize the principal over the period 
of 20 years, which will enable them to apply more of the net income from 
said estate in adding needed and profitable improvements and preserving 
the estate," (7 )  "that $11,945 of the liabilities set out in paragraph 5 of 
the petition is now evidenced by the individual notes of the life tenant 
and her husband, C. T. Hall, and secured by an insurance policy on the 
life of C. T. Hall  in the sum of $15,000; that said funds were used solely 
and exclusively in adding permanent worthwhile and needed improve- 
ments to the town and farm properties, referred to in the cause, the 
expenditure of which has been of great and lasting profit to the remain- 
dermen of said estate," (8)  "that after careful consideration, weighing 
and investigating the advantages and disadvantages of borroming the 
sum of $20,900 at  2v2 or 35% interest to fund and pay off the obligations 
referred to in paragraph 5 of the petition, and to secure the payment of 
said loan by putting a mortgage on the interest of the remaindermen in 
said farm, the Court finds it as a fact that  the interest of the minors, 
IIuldah Jones Hall, C. T. Hall, J r . ,  John Lockaley Hall and Nancy Mae 
Hall, as well as the contingent remaindermen pet unborn, requires i t  and 
would be materially enhanced by borrowing the money from the Federal 
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Land Bank and securing the payment by a mortgage on the farm prop- 
erty as prayed for by the petitioners." ( 9 )  That all of the children of 
Mrs. Addie (Garnet) Jones Hall, as well as any unborn children of her, 
are represented by D. S. Brooks, guardian ad litem, who has filed answer 
for them, and are duly before the court. 

Upon the foregoing findings of facts the clerk concluded as a matter 
of law that the court "is authorized and empowered under the conditions 
of the provisions of C. S., sec. 1744, and the broad principles of equity, 
to direct the borrowing of the money from the Federal Land Bank with 
which to pay off and satisfy the obligations referred to in paragraph 5 
of the petition and to secure the payment of the 3ame by a mortgage, 
or mortgages, binding the interest of the remaindermen in and to the 
farm property described in the petition," and entered judgment accord- 
ingly. 

To the conclusion of law of and the judgment entered by the clerk, the 
guardian ad litem of the minor defendants and of the unborn children of 
Mrs. Addie Jones Hall excepted and appealed to th?  resident judge. 

The resident judge found the findings of fact by the clerk to be correct 
and adopted them as the findings of fact of the court; and as an addi- 
tional finding of fact found from other evidence taken at  the hearing, 
that "at the time the timber on the property was sold for $22,000.00, the 
life tenant was then twenty-nine years of age and entitled to $12,968.56 
as her share of the proceeds of said sale; and thai, the life tenant has 
paid out of her own funds on the permanent imp-ovements upon said 
land the sum of approximately $57,023.00" and further that "the type 
of improvements which have been made upon the land owned by the 
remaindermen described in the petition are permanent structures built 
of brick and the remaindermen will receive far more profit from the 
improvements than the life tenant can hope to receive; and that the life 
tenant has paid a sum in excess of her equitable portion of the expenses 
of said permanent improvements." 

The judge also adopted the conclusions of law of the clerk, and, in 
addition, concluded that "the remaindermen should in equity be required 
to bear some portion of the expenses of said permanent improvements to 
their property and that the amount which is now proposed shall be 
placed as a lien upon their farm property in the sum of $20,900 is 
adjudged to be a sum that is not in excess of tha,; which is fair and 
equitable and is a fair and equitable amount for said remaindermen 
to pay." 

Whereupon the court entered judgment authorizirg and directing the 
guardian of the infant defendants and the guardian ad litem of said 
infant defendants and of any unborn children of Mr,3. Addie Jones Hall 
to execute notes and mortgage, with the life tenant and her husband. 
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and Madeline Elaine Hall, the sui juris daughter of the plaintiffs, to the 
Federal Land Bank, upon the farm lands; and adjudging that such mort- 
gage will bind "every and all interest, or interests, right or title, vested 
or contingent, in such lands to such an extent as to give the purchaser, 
purchasers, at  any foreclosure sale, under said mortgage a good, fee 
simple title, free and clear of all conditions and limitations," and that, 
after paying costs and expenses, "the remainder of said funds shall be 
used to pay off and retire the obligations referred to in paragraph 5 of 
the petition," (i .e. ,  the $10,000.00 note secured by mortgage on the town 
lot, and the $11,945.00 evidenced by the unsecured notes of the plaintiffs). 

To the conclusions of law and the judgment entered by the judge the 
guardian ad litem of the minor defendants and of the unborn children 
of Mrs. addie Jones Hall excepted and appealed to the Supreme Court, 
assigning error. 

-4s praiseworthy and as well intentioned as have apparently been the 
actions of the plaintiffs in this case in an effort to improve and conserve 
the property for their children, we are constrained to hold under the 
decisions of this Court that their contentions herein made are untenable. 

,411 of the indebtednesses which are proposed to be funded and paid 
by the proceeds of the loan sought to be made are solely indebtednesses 
of the life tenant, and her husband, except $10,000.00 which is now 
secured by mortgage on the town lot. $11,945.00 of the total indebted- 
ness of $21,945.00 is evidenced by notes of the plaintiffs for which the 
defendants, who are remaindermen, or their property, are in nowise 
responsible or liable. 

Improvements put on land by a life tenant during his occupancy 
thereof do not constitute a charge upon the land when it passes to a 
remainderman. Merritt I ? .  Scott, 81 N. C., 385. A devise of lands for 
life with limitation over does not entitle the life tenant to compensation 
for betterments he has placed on the land during his tenancy, under the 
equitable principle allowing it, or our statute relating thereto. hTorthcott 
v .  -R'orthcott, 175 N.  C., 148, 95 S. E., 104. One who makes permanent 
improvements upon land knowing at the time he owns only a life estate 
therein, may not recover against the remaindermen a proportionate part 
of the value of the improvements on the ground that they mere for the 
benefit, in part at  least, of the remaindermen. Smith v. Suitf,  199 
N. C., 5, 153 S. E., 602. While it is true that a tenant for life, making 
substantial and permanent improvements on the lands, under facts and 
circumstances affording him a well grounded and reasonable belief that 
he owned a fee therein, is entitled to recover for betterments he has thus 
made, Pritchnrd v. Williams, 181 N. C., 46, 106 S. E., 144; Harriett 
1). Harriett, 181 N, C., 75, 106 S. E., 221, there is no allegation or 
evidence that the life tenant in this case had any bonn fide belief that 
she owned a fee in the land involved. 



810 I N  THE SUPREME COURT. [219 

The plaintiffs are not aided by C. S., 1744, which makes provision for 
the sale or mortgage of real estate wherein there is a vested interest and 
a contingent remainder over to persons not in being by a special pro- 
ceeding as therein pointed out. The pertinent portion of this statute 
reads: ('The court shall, if the interest of all parties require or would 
be materially enhanced by it, order a sale of such property or any part  
thereof . . ." Since the defendant remaindermen in this case and 
their interest ill the real estate invohed are in no wise responsible or 
liable for as much as fifty per rentum of the indebtednesses which i t  is 
proposed to fund and pay, any finding of fact or conclusion of law to  the 
effect that the execution of a mortgage on the interest of the defendants 
i n  such real estate, authority for which is sought in this proceeding, is 
required or mould materially mhanre  the interest of the defendants is 
erroneous. 

The plaintiffs are likewise unaided by the fact that  Claude T. Hal l  
as guardian of the minor defendants has filed answer admitting the 
allegations of the petition and joining in the prayer thereof. While this 
may be construed as tantamount to the filing of a petition by a guardian 
under C. S., 2180, still this statute provides that  application of the 
guardian upon petition "showing that  the interest of the ward would be 
materially promoted by the sale or mortgage of any part of his estate, 
real or personal, . . . and the truth of the n a t t e r  alleged in the 
petition being ascertained by satisfactory proof, a L ecree may thereupon 
be made that  a sale or  mortgage be had. . . ." I t  does not appear, 
nor can it be found "that the interest of the wards mould be materiallv 
promoted" by the mortgage sought to be authorized in this proceeding. 
I n  fact, just the opposite appears. 

The contention is made that  the diffrrence in the rate of interest now 
being paid, 6%, and the interest that  would be paid on the loan sought 
to be made, 2?4 or 376, would materially benefit and enhance the intrrest 
of the defendants. This does not follow, since an<y savings in interest 
would inure to the benefit of the life tenant instead of to the remainder- 
men-the life tenant being entitled to the usufruc . And, besideq, the 
estate of the defendant remaindermen is now liable for the interest on 
only $10,000.00, whereas under the mortgage sought to be made such 
estate would be liable for interest on $20,900.00. 

The judgment of the Superior Court is 
Reversed. 
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STSTE v. GORRELL SHEEK. 

(Filed 14 June, 1941.) 

1. Homicide 55 16, Z 7 b U p o n  proof of killing with deadly weapon burden 
is on defendant to prove matters in justification or mitigation. 

In  this prosecution for homicide defendant did not plead justification or 
excuse, but contended that the State's evidence disclosed that  he inflicted 
the fatal wounds in a fight with the deceased under circumstances reduc- 
ing the crime to manslaughter. Held: h charge to the effect that upon 
proof of an intentional killing with a deadly weapon the law presumes 
that the killing was unlawful and that  there was malice, placing the 
burden upon defendant of showing to the satisfaction of the jury matters 
in justification, must be held for error for omitting from the charge that 
defendant was entitled to show matters in mitigation. 

2. Homicide 5 & 

Defendant's contention that the State's evidence was susceptible of only 
the one inference that the killing was the result of passion produced by a 
fight, and that therefore the court, a s  a matter of law, should have limited 
the jury to a verdict no greater than manslaughter i8 held untenable, the 
question of malice being for the determination of the jury upon the evi- 
dence in the case and the presumption arising from proof of an intentional 
killing with a deadly weapon. 

, ~ P P E A L  by  defendant f rom Rousseau, J., a t  J a n u a r y  Term, 1941, of 
FORSYTH. 

Cr imina l  prosecution upon indictment charging defendant with the 
murder  of one F r a n k  Moses. 

Defendant   leaded not guilty. 
Upon the t r i a l  the  S t a t e  offered expert medical testimony tending to 

show tha t  F r a n k  Moses, when examined a t  the  hospital a t  9 o'clock on 
Sa turday  night ,  21  December, 1940, h a d  two wounds-one a gash six 
inches long involving the  skin and muscle under  his left a rm,  and the  
other  about  three inches long near  the  belt l ine in  t h e  abdomen, and that ,  
though nei ther  his  pleural nor  abdominal cavities were penetrated, he  
died three hours  l a te r  f rom loss of blood f rom these wounds. 

The following narrat ive,  based in the  main  upon testimony of Myrt le  
Smith,  witness f o r  the State, tends to  show the facts  leading u p  to the 
infliction of these wounds, as  the  S ta te  contends, by  the  defendant. 

O n  21  December, 1940, around 11 o'clock a.m., defendant Gorrell  
Sheek, called Jack ,  went to  the room of Myr t le  Smith,  where she resided, 
a t  the  Bil tmore Hote l  i n  H i g h  Poin t ,  K o r t h  Carolina. La te r  the  same 
day,  about 2 o'clock p.m., F r a n k  Moses, the  deceased, called Myrt le  
S m i t h  to  lobby of hotel and asked "where J a c k  was." Then  they joined 
him in her  room. Af te r  ta lking awhile Mows suggested a ride and 
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something to drink. They rode in defendant's automobile out from High 
Point, and, after Moses had obtained "a pint of liquor," they stopped at 
another place, played the piccolo, drank and danced. Then another pint 
was procured. After half of it was consumed, the three came back 
through High Point and went ('straight to Winston-Salem," arriving 
there around 6 o'clock. Sheek went to Irene Ward's house and in a few 
ininutes came out with and introduced her to Myrtle Smith and deceased. 
Myrtlr Smith "had a date with Sheek that dag. Moses was dating 
Irene." The four, Sheek and Myrtle Smith on the front seat, rode to 
Friendly Tavern. Tt was dark then. There the p:ccolo was played, the 
rest of the second pint was consumed by them, and rhey danced. Defend- 
ant and Irene Ward then went for and returned with ('a pint of liquor." 
This was opened and "just one drink" was taken. ('There had been no 
words or anything before" they left Friendly Tavern, where they had 
been for two or three hours. Leaving there Myrtlc Smith started to get 
in the front seat and defendant asked her "to get in the back with 
Frank," and she did. Irene Ward sat on the front seat with defendant, 
who "drove the car straight." They came back to town and went to 
Irene Ward's house. She and defendant went inlo the house, as they 
said, to get a drink. Though invited to go in also, the deceased and 
Myrtle Smith stayed in the car. When defend~.nt and Irene Ward 
returned in about ten minutes, deceased said to Sheek, "Let's go to High 
Point." Defendant drove from there to Hattie Avenue. He and de- 
ceased were fussing. Deceased was trying to get defendant to carry him 
and Myrtle Smith back to High Point. Defendant wanted to go to a 
beer garden. Deceased told him to stop the car, but he would not. De- 
ceased picked up a bottle in the car and started to  hit defendant over 
the head with it, but Myrtle Smith "grabbed him." Deceased threw the 
bottle on the floor, and defendant stopped the car. Myrtle Smith first 
got out, she was followed by Irene Ward, who began fussing and calling 
her names and trying to make her get back in the car. Myrtle Smith 
"smacked her." Deceased then got out of the car. Myrtle Smith put 
Irene T a r d  back in the car and ('told her and Jack to go on wherever 
they wanted to." They did not drive off. Deceased told defendant that 
he and Myrtle Smith were going to get a way back t o  High Point if they 
had to get a cab to go in, and, in the language of Myrtle Smith, "for him 
to go on and leave us alone." Then she and decea~ed walked across to 
the sidewalk and started up the street. Defendant turned the car around 
and "hollered and aeked" deceased for a cigarette. Myrtle Smith told 
dcccased '(not to give him a cigarette, not to go bsck to the car, there 
might be trouble." Defendant again asked for a cigarette. Deceased 
still refused. Defendant jumped out of the car and started toward 
deceased and Myrtlc Smith-taking his knife out of his pocket and 
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starting to open it. Deceased told him not to come on him, and threw 
a bottle at him. Defendant said to deceased, "I will kill you, G- 
d- you." Deceased ran across the street, 30 or 40 feet, and fell down 
at the curb on the other side. The defendant ran after him. He had 
his knife open when he passed Myrtle Smith. She testified that she ran 
into a field, that she saw defendant bend over deceased "with his hand 
up," but that "she could not tell exactly what Sheek had in his hand." 
She further said: "When I got in the field I heard someone coming 
toward me hollering 'Oh.' I looked back and it was Frank. I went to 
him and asked him if he was hurt, and he said 'Yes, I am cut all to 
pieces.' . . . I would say it was four or five minutes from the time 
I saw defendant stoop over Frank until Frank overtook me." 

Irene Ward testified for the State that she did not know anything 
about deceased being cut until next day. There was also evidence from 
an officer that he arrested defendant that night and took a knife off of 
him, and that the knife had blood on it, though no blood was found on 
the clothes of the defendant. The officer also testified that defendant 
appeared to be drinking; but was not so drunk that he would have 
arrested him for it. 

Defendant offered no evidence. 
Verdict: Guilty of murder in the second degree. 
Judgment: Confinement in the State Prison, at Raleigh, North Caro- 

lina, for a period of not less than fifteen nor more than twenty-two years, 
and assigned to work under the control and supervision of the State 
Highway & Public Works Commission. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Bru ton  
and P a f t o n  for  the State. 

J ohn  D. Slawter and Richmond Rucker  for defendant, appellant. 

WINBORNE, J. While defendant stresses for error many assignments, 
we are of opinion that exceptions three and four to portions of the charge 
of the court below are, in the respects here indicated, well taken. 

The charge to which exception three relates is as follows: "Now, 
gentlemen, there is another principle of law applicable in second degree 
murder and that is this: (Where it has been proven by the State or 
admitted by the defendant that one killed another and killed him with a 
deadly weapon, that raises two presumptions. That raises a presump- 
tion that the killing was unlawful and that there was malice, and then 
the burden rests upon the defendant, gentlemen, not to satisfy you 
gentlemen beyond a reasonable doubt, or by the greater weight of the 
evidence or by a preponderance of the evidence, but simply satisfy you 
gentlemen that the killing was justified on his part.)'' 
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Then after stating contention of the State that deceased died as result 
of knife wounds, and after defining a deadly weapon, the court further 
charged: "So the State argues you ought not to have any doubt that 
there was a killing; that this defendant did i t :  that he inflicted the 
wounds that brought about death a few hours later of the deceased; that 
this was a deadly weapon and then, nothing else appearing, the defendant 
would be guilty of murder in the second degree, a:, the burden then rests 
upon him to satisfy you gentlemen that he was justified in what he did 
do." Exception 4. 

When the intentional killing of a human being with a deadly weapon 
is admitted, or is established by the evidence, the burden is upon the 
defendant to show to the satisfaction of the jury ft~cts and circumstances 
sufficient to justify or excuse the homicide, or to reduce i t  to manslaugh- 
ter. 8. v. Quick,  150 N.  C., 820, 64 S. E., 168; 8. v. A f w o o d ,  176 N. C., 
704, 97 S. E., 12; S. v. Gregory, 203 S. C., 528, 166 S. E., 387; S. 1.. 

Terrel l ,  212 N. C., 145, 193 S. E., 161; S. v. Robinson, 213 N. C., 273, 
195 S. E., 830; S. v. Brigh t ,  215 N .  C., 537, 2 S. E. (2d), 541, and 
numerous other cases. 

The vice in the charge given is that, in order to escape the presumption 
arising from an intentional killing with a deadly weapon, the burden is 
on defendant to justify his acts. While doubtless a slip of the tongue, 
this denies to him the opportunity, to which he is entitled, to show facts 
and circumstances in mitigation sufficient to reduce the crime to man- 
slaughter. The defendant does not plead justification or excuse. He 
pleads not guilty, and contends that, in any event, the evidence for the 
State shows facts and circumstances in mitigation sufficient to reduce 
the crime to manslaughter. 

Defendant further contends, with respect to these and other portions 
of the charge to which exceptions are also taken, that all the evidence, 
considered in the light most favorable to the State, is susceptible of only 
one inference, that is, that the killing was the resu t of passion produced 
by a fight, and that under the principle stated in S. v. Quick,  supra;  
8. v. Baldwin,  152 N .  C., 822, 68 S. E., 148; and S. 2 , .  Gregory, suprn,  
the court as a matter of law should have limited the jury to a verdict no 
greater than manslaughter. We are of opinion, however, that the evi- 
dence is not so clear as to admit of decision as a m~itter of law. 

We refrain from discussing other exceptions to matters which may 
not recur on another trial. 

For errors pointed out, let there be a 
New trial. 
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(Filed 14 June, 1941.) 

1. Bills and  Notes 8 2c: Seals gj a 
The maker's admission that he signed the printed form of a note having 

the word "seal" printed a t  the usual place after his signature, places the 
burden upon him of showing that  he did not adopt the seal, and his testi- 
mony that he could not say that he intended to shorn the word "seal" ant1 
couldn't say a t  the time of testifying that  he remembered seeing the word 
"seal" is no evidence that he had not adopted the seal. 

2. Appeal and  Er ror  gj 89 -  
The exclusion of a question asked a witness cannot be held for error 

when the record does not show what answer the witness would have given. 
since it  cannot be determined on appeal whether appellant was prejudiced 
by the exclusion of the testimony. 

3. Limitation of Actions gj 18- 
While ordinarily the bar of the statute of limitations is a mixed ques- 

tion of law and fact, where, in an action on a note, the plea of the statute 
is based upon defendant's contention that the note was not under seal, but 
defendant offers no evidence in support of his contention that he did not 
adopt the printed word "seal" appearing on the note after his signature as  
maker, the question of the statute becomes a matter of law, and the court 
properly refuses to submit an issue as  to whether the action was barred. 

4. Bills and  Notes 9 91: Evidence 8 42g- 
In this action on a note, plaintiff's evidence tended to show that she 

acquired same for value before maturity. Defendant maker sought to 
testify as  to a conversation with the payee tending to show that the payee 
still held the note after maturity. Held:  The fact that the payee held the 
note a t  the time of making the declaration must be established independ- 
ently before testimony of the declaration would be competent ns n declara- 
tion against interest, and when offered solely for the purpose of aflirma- 
tirely showing that he did hold the note a t  that time, it  is hearsay and 
inadmissible. 

5. Evidence 8 42g- 
Testimony of declarations against interest is ordinarily admissible only 

when the declarant is dead or insane or otherwise ~~riavnilable. 

ti. Appeal and Er ror  gj 29- 
Exceptions not argued in the brief are dermed abandoned. 

APPEAL by  defendant f r o m  Sfevens,  ,J., a t  October Term,  1940, of 
GRANVILLE. N o  error. 

T h e  plaintiff brought this action t o  recover the  sun1 of $893.00, and  
interest, upon a note which she alleges was made  and issued by the  
defendant on 2 March,  1931, and before matur i ty  and without  notice of 
any defect in the  title was t ransferred to her, and  of which she is now 
the  holder in due  course. T h e  note is apparent ly under  seal, as the  word 
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"seal" appeal% in the usual place after the alleged signature of the 
defendant. The defendant denied that he had any recollection of making 
the note or that  he had any knowledge or information sufficient to form a 
belief with regard to the truthfulness of the plairtiff's allegation, therr- 
fore denied the same. 

Subsequent paragraphs set up specific denials to the material para- 
graphs of plaintiff's complaint, denying any indeb edness. 

F o r  a further defense, defendant alleged that  "the said note is not 
under seal, in tha t  he is informed and believes zuid, therefore, alleges, 
that  the word 'seal' appearing after his purported signature was printed 
on said note and was not adopted by the defendmt as his 'seal' in the 
execution of the said note, and it is, therefore, barred by the three years 
statute of limitation, Section 441 of the Consolidrlted Statutes of North 
Carolina," which statute he pleads. F o r  a second further defense he sets 
up  that the note was without consideration and, thwefore, void ; and that  
plaintiff took and received the note from her husband, D. F. Currin, the 
payee therein, after maturity, with the full knowledge that  the said note 
was without consideration and was void, and, therefore, subject to all 
defenses and equities which might exist in favor of the defendant and 
against the said D. F. Currin, all of which equities the defendant pleaded. 

Upon the trial, the defendant admitted the execution of the note. 
Plaintiff's evidence tended to show that the note had been transferred to 
her for a valuable consideration by the holder, D. F. Currin, to whom 
it had been issued, such transfer being before its inaturity, and without 
any notice of any defect therein, or any equity of the defendant. 

With respect to the adoption of the seal upon the instrument, the 
defendant testified as follows: "The word 'seal' is on this. I can't say 
that  I intended to show 'seal,' that  the note there shows 'seal.' H e  asked 
me for the note for a very short time, would return the note within 
thir ty days. I t  is filled out for thirty days. I just looked a t  it  and 
signed it with the understanding tha t  it would come back to me in thir ty 
days;  I couldn't say right now that  I remember seeing the word 'seal,' 
but I only signed the note to accommodate him for thir ty days because 
he said he had to have some help that  day." 

Other evidence relating to the exceptions invclved is noted in the 
opinion. 

Upon appropriate issues the jury answered in favor of the plaintiff 
and against the contentions of the defendant, and judgment ensued for 
the amount of the demand. From this judgmcnf defendant appealed. 
assigning several errors. 

Dupree  & S f r i c k l a n d  and  .Yeill IClcR. S o l m o n  f o r  d c f c n d a n t ,  appel lant .  
T .  Lan ier ,  R. TY. W i n s t o n ,  and  R. S. Roystcr ,  IT.. for p l n i ~ f i f f ,  ap-  

pellee. 
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SEAWELL, J. TWO questions were stressed by the defendant in the 
argument of this case: Should not the court have submitted to the jury 
an  issue relating to the bar of the statute of limitation? Was the defend- 
ant  entitled to hare  admitted in evidence his testimony as to the declara- 
tions of D. F. Currin, which he claims tended to show that the plaintiff 
purchased the note, if at  all, after its maturity and subject to the equities 
which existed in favor of the defendant? 

1. I f  the note was without seal, then the three-year statute of limita- 
tion, C. S., 441, applies and action is barred. I f  under seal, the ten-year 
statute of limitation, C. S., 437 (2 ) )  applies, and the action is not barred. 
Will iams v. Turner ,  208 N .  C., 202, 179 S. E., 806. 

The note is, upon its face, a sealed instrument, since the word "seal" 
appears after the signature in the usual place. The defendant admitted 
the execution of the note, which admission carries with it, arnongst other 
things, the burden of showing that he had not adopted the seal. We do 
not think the negative testimony of the defendant, above set out, amounts 
to evidence regarding the fact of adoption. 

But  upon this, defendant's counsel propounded the question: "I will 
ask you to state whether or not, Mr. Currin, if you intended when you 
signed that note to adopt the word 'sea17Z7' This question was excluded 
and defendant excepted. The record does not show what the witness 
would have said. 

Exceptions of this kind are unavailing because of the obvious impossi- 
bility of the court to divine what answer would have been given. Everett 
I > .  Williamson, 107 N. C., 204, 12 S. E., 187; 64 C. J., p. 223, section 
237; 26 R. C. L., p. 1057, section 64, and cases cited. 

2. Ordinarily, the bar of the statute of limitation is a mixed question 
of law and fact. But upon the admissions of the defendant that he 
executed the note, as made, and upon inspection of the instrument, the 
question of the statute became a matter of law, especially in the absence 
of evidence to be submitted to the jury as to the non-adoption of the seal. 
Failure to submit such an  issue upon the evidence in this case will not be 
held for error. Moody v. Wdke, 170 ?J. C., 541, 543, 87 S. E., 350; Ew- 
hank v. Lyman ,  170 N.  C., 505, 87 S. E., 348; Garland a. Arrowood, 172 
3. C., 591, 594, 90 S. E., 766; Phillips I $ .  Lumber Co., 151 N .  C., 519, 
521, 66 S. E., 603; Cherry v. Canal Co., 140 N .  C., 422, 53 S. E., 138; 
R u f f s  v. Screws, 95 N. C., 215. 

The special manner in which the statute is pleaded is worthy of note. 
The bar is made to depend upon the fact of non-adoption of the seal to 
the note, the proof of which, after the admission by him of its execution, 
in the form made, is a burden of the defendant. 

Plaintiff's evidence tended to show that she purchased the note for 
value before maturity, from her husband, D. F. Currin, without the 
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STATE ti. CASH. 

knowledge of any defect therein, and that  she is the innocent holder 
thereof in due course. Defendant sought to refute this evidence by testi- 
fying to a conversation which he had with D. F. Currin, admittedly the 
former holder of the note, tending to show that  the latter still held the 
note after its maturity. Ordinarily, when other conditions appear., such 
as are noted below, such conversation might have been admitted if 
directed toward some declaration against interest by a person who held 
the note a t  the time of the declaration. W o o t e n  I > .  Ouflrcw, 113 X. C., 
281, 18 S. E., 252. This is a relaxation of the rule against hearsay 
evidence, depending solely upon the principle that  the declaration is 
against interest; but the fact of the possession is an  independent prelimi- 
nary  question as to a condition essential to its admission. When offered 
solely for the purpose of affirmatively showing that  he did hold the note 
a t  the time, i t  is but hearsay and inadmissible. At any rate, such evi- 
dence is ordinarily admissible only where the declrirant is dead or insane 
or otherwise unavailable. 20 d m .  Jur.,  p. 467, sw. 556. The evidence 
mas properly excluded. 

Other exceptions pertinent to the second issue are not argued in the 
brief and, therefore, are deemed to have been abandoned. 

We do not regard the other assignments of error sufficient to justify 
a new trial. 

N o  error. 

STATE v. HUBERT Y. CASH. 

(Filed 14 June, 1941.) 

1. Homicide 5 2% 

Evidence tending to show that defendant lay in wait outside his wife's 
residence, that he immediately appeared when she left the house to go to 
work in the morning, that he chased her for about 167 steps and fired 
three shots, inflicting mortal wounds, is hrld amply sufficient to support 
the jury's rerdict of murder in the first degree. 

2. Homicide 5 l o :  Criminal Law § 5 b  
Defendant's plea that he was insane a t  the time of the homicide due to 

the continued use of liquor, morphine and other opiates, was rejected by 
the jury. 

3. Criminal Law 5 50a- 
The remarks of the trial court, in answer to a:gnment of defendant's 

counsel upon the question of the competency of cwtain evidence, that "I 
a m  against you on that" amounted to no more tlim a ruling on the evi- 
dence and cannot be held for error as an intimation upon the weight or 
credibility of the evidence. 
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Constitutional Law § 29- 
Defendant pleaded insanity a t  the time of the homicide due to the con- 

tinued use of liqnor and opiates. The record failed to show any compul- 
sion on the part of the officers in obtaining specimens of defendant's blood 
and urine in order to ascertain the presence or absence of alcohol or 
morphine in his system. Held:  Defendant's contention that the obtaining 
of the specimens compelled him to give evidence against himself is unten- 
able. Art. I ,  sec. 11. 

Same- 
Incriminating physical facts disclosed by examination or interrogation 

of defendant are competent even though the examination be under com- 
pnlsion or the communications privileged, albeit declarations of the ac- 
cused made a t  the time, if obtained by improper influence, are  to be 
excluded. 

Homicide § 21- 

Defendant suddenly appeared upon the scene just a s  his wife was leav- 
ing her residence in the morning to go to work. Defendant objected to 
the admission of evidence that freshly smoked cigarette butts were found 
around a chair in the woodhouse near the dwelling. I t  appeared that  the 
woodhouse was the most logical place for a person to secret himself on 
the premises. Held:  The evidence of the finding of the cigarette butts 
a t  the place indicated was competent a s  a circumstance tending to show 
lying in wait or premeditation and deliberation. 

Criminal Law 8 32a- 
Circumstantial e~idence, when properly understood and applied, is a 

recognized and accepted instrumentality in the ascertainment of truth. 

Criminal Law §§ Sd, 53c- 

Where, in the first part of the charge, the court instructs the jury that 
the burden is upon the defendant to establish his plea of insanity to the 
satisfaction of the jury, the fact that  the court thereafter in several in- 
stances placed the burden of showing insanity upon defendant without 
restating the requisite intensity of proof, cannot be held for error, since 
the charge must be read contextually a s  a whole. 

Criminal Law 8 53- 
In a prosecution for a capital offense, an instruction to the jury that the 

jurors are  called upon to discharge a solemn duty "as solemn as  may ever 
come to you again in the course of your life," cannot be held for error a s  
an inadvertent intimation to the jury that  they were called upon to render 
a verdict of guilty of the capital offense, since the remark is  equal predicate 
for an intimation that the jurors should render a verdict of not guilty, 
and merely called to the jurors' attention their duty to find the facts and 
do justly in a hard case. 

APPEAL by defendant f rom Williams, J., a t  December Special Term, 

1940, of DURHAM. 
Cr imina l  prosecution tried upon  indictment charging the  defendant 

with the murder  of his wife, R u t h  Copley Cash. 
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Verdict: Guilty of rnurder in the first degree whereof he stands in- 
dicted. 

Judgrnent : Death by asphyxiation. 
The prisoner appeals, assigning errors. 

. L t f o r n e y - G e ~ c r a l  iWc4Jfdlcrn and ,is.\is/nnf . I f f o r ~ ~ r y s - G c n ~ r a l  Hrutort 
crnd P a t f o n  for f h e  State. 

E. C. B r o o i s ,  b r . ,  for d e f ~ n d a n  f .  

STACY, C. J. The record discloses that on the morning of 17 Septem- 
ber, 1940, the defendant fired three shots at  his a i f e  as she was fleeing 
from him, crying for help, and he in pursuit. The shots proved fatal. 
I t  was about 7 :00 a.m. The deceased had started lo her work. She was 
crossing the street in front of her house when she first saw the defendant 
and began to run, at  the same time calling for help. As the defendant 
gave pursuit, their little girl was jumping up and down and screaming, 
"Don't let him kill my mother." The race continued for about 167 steps 
when the first shot was fired. "She started wobbling and as she got on 
the curb he fired the second shot. As she was falling he fired the third 
shot. . . . She never did speak. We carried her to the hospital and 
they pronounced her dead." The evidence shows a clear case of murder 
in the first degree, and the jury has so found. S. v. K e a t o n ,  205 N.  C., 
607, 172 S. E., 179. 

The defendant pleaded that he was insane at the time of the homicide, 
due to the continued use of liquor, morphine and other opiates, and that 
he had no recollection of the killing. S. v. Lee ,  196 N .  C., 714, 146 
S. E., 858. The jury rejected his plea of insanity or mental irresponsi- 
bility. S. v. Jones ,  203 N .  C., 374, 166 S. E., 163. 

The principal exceptions taken during the trial are those addressed 
(1) to comments made by the judge on the compet1:ncy of evidence, (2) 
to the admission and exclusion of testimony, and (3) to portions of the 
charge. 

First. The remark made by the judge to cour,sel for defendant in 
answer to his argument directed to the competency of certain evidence, 
"I am against you on that," amounted to no morcb than a ruling upon 
the evidence. Such was its purpose and intent. I t  is not perceived how 
the remark could have been hurtful to the defendant. S. v. P u e f l ,  210 
N. C., 633, 188 S. E., 75. There are other exceptions of similar import, 
not necessary to be set out. They fall in the same category. I t  is con- 
ceded that any intimation of the presiding judge, made in the presence 
of the jury, that a disputed fact in the case has been fully or sufficiently 
established, is reversible error. 8. v. Kline, 190 N.  C., 177, 129 S. E., 
417. The remarks here challenged are not of such character. 
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Second. Xumerous exceptions were taken to the admission and exclu- 
sion of evidence. The defendant chiefly complains in this respect that 
while he was in jail, specimens of his blood and urine were taken for 
chemical analyses to determine the presence or absence of alcohol and 
morphine in his system. I n  this way, the defendant contends, he was 
compelled to give evidence against himself in violation of the constitu- 
tional inhibition against compulsory self-incrimination. Const., Art. I, 
sec. 11. 

Both sides have directed their attention to this question in  thorough 
fashion, but the record fails to disclose any compulsion on the part of the 
o5cers in obtaining specimens of the defendant's blood and urine. The 
exceptions are therefore feckless. S. zr. Eccles, 205 N. C., 825, 172 S. E., 
415. They are not sustained. I t  is the rule in this jurisdiction that 
physical facts discovered by witnesses on information furnished by the 
defendant may be given in evidence, even where knowledge of such facts 
is obtained in a privileged manner, S. v. Garrett, 71 N. C., 85 (examina- 
tion by physician), by force, S. v.  Graham, 74 N. C., 646 (compelling 
accused to put his shoe in track), by intimidation, duress, etc. Factual 
information thus brought to light is competent evidence, though the 
declarations of the accused made at  the time, if obtained by improper 
influence, are to be excluded. S. v. Gatton, 60 Ohio App., 192, 20 N. E. 
(2d), 265. 

The defendant also complains because the State was permitted to show 
the condition of the premises where the deceased lived; that freshly 
smoked cigarette butts were found around a chair in the woodhouse, and 
that a person sitting in the chair could not have been seen from the 
dwelling. I t  was the contention of the State that the defendant had - 
secreted himself on the premiees-the most logical place being in the 
woodhouse-and that he was there waiting for the deceased to come out 
of the house. The defendant suddenly appeared upon the scene just as 
the deceased was crossing the street in front of her house on her way to 
work, and began chasing her. While it does not appear that the assign- 
ment is an exceptive one, it would seem that the evidence was competent 
as tending to show lying in wait or premeditation and deliberation. I t  
was circumstantial evidence from which the jury might infer the fact. 
For this purpose it was admissible. "Circumstantial evidence is not only 
a recognized and accepted instrumentality in the as~ert~ainment of truth, - 
but it is essential, and, when properly understood and applied, highly 
satisfactory in matters of the gravest momentv--Merrimon, C. J., in 
8. v. Bmckrille, 106 N. C., 701, 11 S. E., 284. 

Third. There are several exceptions addressed to portions of the 
charge. The defendant complains that on the issue of insanity the court 
failed to declare by what degree of proof the defendant was required to 
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satisfy the jury of his mental irresponsibility. This was done in the 
first par t  of the charge, "the burden of this pleb is upon the defendant 
. . . to show i t  to the satisfaction of the j ~ r y . "  S. 1. .  Jonrs ,  191 
N. C., 753, 133 S. E., 81. I t  is t rue that thereafter in several instances 
the burden of showing insanity was placed upon the defendant without 
stating the requisite intensity of proof, but the charge must be taken as a 
whole and read contextually. When thus consit ered, no prejudice hae 
been made to appear. 

Finally, in closing his charge to the jury the court admonished them, 
"You are called upon to discharge a soleinn duty, as solemn as may ever 
come to you again during the course of your life," etc. The  defendant 
contends that  the court here inadvertently suggested or intimated to the 
jury that  they were called upon to render a verdict of murder in the first 
degree. N o  more so, we apprehend, than that they were called upon to 
render a verdict of not guilty if they found the defendant to be insane 
a t  the time of the homicide. The responsibility of which the court was 
here speaking was to find th r  facts and to do just1-g in a hard case. 

A careful perusal of the entire recxord leaves us with the impression 
that  the case has been conducted in substantial conformity to the deci- 
sions on the subject and that  the validity of the trial should be sustained. 

N o  error. 

EDIVIK S A L M 0 9  v. DR. WORTIMM WYATT. 

(Filed 14 June, 1941.) 

Torts § 8c- 

Release from liability for tort held effective on the principle of ratifica- 
tion upon authority of Prcsndl z'. Liner, 218 N. C'., 162. 

APPEAL by plaintiff from Pless, J., at J a n i ~ a r y  Term, 1941, of 
FORSY TH. 

Civil action instituted 25 June ,  1940, to recover damages for personal 
injuries alleged to have been caused by an excessive dosage of X-ray 
administered to the plaintiff by the defendant on 26 June,  1937. 

The defendant denied liability and pieaded a release signed by the 
plaintiff and his wife on 2 October, 1937, as a bar to the action. 

From judgment of nonsuit entered at the close of plaintiff's evidence, 
he appeals, assigning errors. 

Elledge & Wells and  Gilbert L. S h e r m e r  for plaint i f f ,  appellant.  
S a p p ,  S n p p  & Atk inson ,  M a n l y ,  Hendren  & W o m b l e ,  and  W .  P. 

Sandridge for defendant ,  appellee. 
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PER CUILIAM. T h e  facts  i n  t h e  instant  case in respect of the release 
signed by  t h e  plaintiff and  h i s  wife  a r e  not  mater ial ly  different f r o m  
those appearing i n  the  case of Presnell v. Liner,  218 N .  C., 152, 1 0  S. E. 
(2d), 639. There, the release was held to be effective on t h e  principle of 
ratification. T h e  same principle is  applicable here. 

T h e  judgment of nonsui t  will be upheld on authori ty  of the  Presnell 
case, supra. 

A 5 r m e d .  

JAMES H. BARNES V. NELLO TEER. 

(Filed 28 June, 1941.) 

1. Appeal a n d  E r r o r  8 4 3 -  

Petition to rehear this case involving a highway accident is allowed 
for inadvertence in  former decision in failing to sustain appellant's excep- 
tion to the failure of the trial court to instruct the jury upon the statu- 
tory law arising upon the evidence. 

a. Automobiles § 1Sh: Trial § 2 9 L  
In  automobile accident cases i t  is the duty of the court to charge the 

jury upon the provisions of the Motor Vehicle Lam arising upon the evi- 
dence, and a charge embracing only general provisions of the common law 
is not sufficient. C. S., 564. 

3. Same: Automobiles § 12a-Instruction held fo r  error  in failing to 
charge pertinent statutory speed limit and  t h e  evidentiary significance 
of speed i n  excess thereof. 

This action arose out of an accident occurring when plaintiff's car, 
traveling down grade aronnd a curve on a highway under construction. 
encountered defendant's truck, which was heavily loaded with stone and 
traveling in the opposite direction up grade. Plaintiff contended that the 
truck was traveling on its left side of the highway. There was evidence 
that plaintiff knew of the condition of the highway, which was covered 
with loose crushed stone four or five inches deep, and knew that defendant 
was a t  work there with trucks and other machinery. Defendant's evi- 
denre was to the effect that  plaintiff was driving around 60 miles per 
hour, swinging around the curve with the stone flying. Held:  An instruc- 
tion upon the issue of contributory negligence which stated the common 
law duty to use due care but failed to charge the statutory requirement 
that a person shall not drive a motor vehicle on a highway at a speed 
in excess of that which is  reasonnble and prudent under conditions then 
existing, and the statutory provision that speed in excess of the limits 
prescribed should be prima facie evidence of negligence or that the speed 
is not reasonable or prudent and is unlawful. ch. 407, Public Laws 1937. 
sec. 103, must be held for error. 
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4. Appeal and Error 4+ 
Where the municipal court iu  which the mscL is originally tried is 

nl)olished pending the decision of the Snprrmr C'onrt granting a new trial, 
the came will be rem:lndcd to the Superior ('onrt of the county. ('h. 117, 
Pnblic Laws 1941. 

SEAWELL, J., dissents. 
CLARKSON, J., dissenting. 
DEVIN. J., diswnting. 

PETITION to rehear this case, reported in 218 N. C., 122, 10 S. E. 
(2d),  614. 

Heazel,  S h u f  ord & Hartshorn for petitioner, d t fendant .  
Sale ,  Pennell & Pennell for respondent, plain f i f .  

STACY, C. J. The case was brought back because of a n  alleged over- 
sight in  disposing of the following question presen;ed by the 11th excep- 
tion: I n  a n  action involving a highway injury, where there are statutes 
on the subject, some of evidentiary significance, and the general princi- 
ples of the common law are also applicable, is it a sufficient compliance 
with the provisions of C. S., 564, for the trial court to instruct the jury 
on the general principles of negligence and contrib~itory negligence with- 
out any reference to the pertinent statutes? 

I n  originally upholding the judgment, this question was inadvertently 
answered sub silentio in the affirmative. The authorities are to the 
contrary. K o l m a n  v. Si lber f ,  ante, 134, 12 S .  13. (2d),  915; Smith 
21. B u s  Co., 216 N.  C., 22, 3 S. E. (2d), 362; Spencer v. B r o w n ,  214 
N.  C., 114, 198 S. E., 630; Wil l iams  v. Coach Co., 197 N.  C., 12, 147 
S. E., 435; and Bowen v. Schnibben,  184 N .  C., 245, 114 S. E., 170. 
These cases all deal with the question here presented. They are at  one 
in  holding that  the duty of the judge to declare and explain the law 
arising upon the evidence in a case means that he shall declare and 
explain the statutory law as well as the common law arising thereon. 

Speaking directly to the point in  the case last cited, it was said:  
". . . where a statute appertaining to the matters in controversy 
provides that  certain acts of omission or commission shall or shall not 
constitute negligence, it is incumbent upon the judge to apply to the 
various aspects of the evidence such principles of the law of negligence 
as may be prescribed by statute, as well as those which are established 
by the common law." 

The latest expression on the subject is to be found in K o l m a n  v. 
Bilberf ,  supra, decided 31 January,  1941: '(In auiomobile cases where 
the alleged negligence rests in the violation of one or more of the pro- 
visions of the law governing the operation of motor vehicles enacted, 
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designed and intended to protect life, limb and property, it is mandatory 
that the Judge in his charge shall state, in a plain and correct manner, 
the evidence in the case and declare and apply the pertinent provisiolls 
of the Motor Traffic Law." 

I t  is in evidence that the plaintiff was driving down a steep mountain 
road, then under construction, and covered with loose crushed stone, four 
or five inches deep. Plaintiff was familiar with the road and its condi- 
tion. He  knew the defendant was at  work there with trucks and other 
machinery. Defendant's truck, loaded with stone, was proceeding up the 
hill, an 8% grade. The plaintiff says he did not see the truck until 
within 30 feet of it, that it was on the wrong side of the road. The 
plaintiff ran onto the soft shoulder in  order to avoid a collision, his car 
turned over, and he was injured. 

There is evidence that plaintiff was driving "real fast," as he came 
around the curve and down the grade, "swinging around-the stone was 
flying. He  was making around 50 miles an hour." 

The plaintiff testified: "As we rounded the curve we met the truck 
right in the face. . . . I put on my brakes when I first saw the 
truck. I didn't stop; it wouldn't stop, wouldn't hold on gravel. . . . 
I was going 15 miles an hour when I first saw the truck. . . . The 
defendant's truck struck me with his rear end as he attempted to pull 
out of the way." 

The defendant's evidence tends to show that the plaintiff's car did not 
collide with the truck at  all, but passed the truck, plowed into the soft 
shoulder, and was turned over when the plaintiff undertook to cut 
sharply back into the graveled portion of the highway. 

From the foregoing it appears that in respect of the issue of contribu- 
tory negligence (which issue is inappropriately worded) there is evidence 
tending to show the plaintiff was traveling in excess of the speed limits 
set out in the Motor Vehicle Law, or at  a speed greater than was reason- 
able and prudent under the conditions then existing, which, by the 
statute. is made prima facie evidence of negligence, or that the speed is 
not reasonable or prudent and that it is unlawful. Ch. 407, Public 
Laws 1937, see. 103. Morris v. Johnson,  214 N.  C., 402, 199 S. E., 390. 
The judge in his charge to the jury made no reference to any of the 
applicable provisions of the Motor Vehicle Law, notwithstanding the 
defendant's plea and the evidentiary significance of such provisions. 
Where the issue of liability is sharply disputed, as it is on the instant 
record. the parties are entitled to have the court hew to the line and let 
the chips fall wherever they may. Such was the holding in Robinson 
2'. Tmnspor ta t ion  Co., 214 N .  C. ,  489, 199 S. E., 725; Farrow v. White, 
212 X. C'., 376, 193 S. E., 386; Orvis  v. H o l t ,  173 N. C. ,  231, 91 S. E., 
948; Xtrtthews v. Mycrtt, 172 N .  C., 230, 90 S. E., 150. The decisions 
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in Ryals v. Contracting Co., ante, 479; l l f nck  7,. Marshall Field d 
Go., 218 N. C., 697, 12  S. E. (2d),  235; and Smith v. Kappas, post, 850, 
are likewise in  full support of this view. 

The  conclusion heretofore reached that  the judgment should be af- 
firmed will be vacated and the cause remanded to the Superior Court of 
Buncombe County for a new trial. C'h. 117, Public Laws 1941. 

Petition allowed. 

SEAWELL, J., dissents. 

PIARKSON, J., dissenting to petition to rehear which was allowed: 
'This case is reported in 218 N. C., 122. I write fully so the case can 
lje understood. 

Appeal by defendant from A7ettles, J., a t  July,  1940, Civil Term, of 
Buncombe Superior Court. 

The  material allegations of the complaint are as3 follows: 
'(That on or about said 21st day  of January ,  1939, while the plaintiff 

was driving his automobile in a careful and lawfid manner along said 
highway and on the right-hand side thereof, after turning a sharp curve 
in said highway, the truck, hereinbefore mentioned, owned by the defend- 
ant  and operated by the defendant's agent, servant and employee, and 
while acting in the scope of his employment, approached said curre in 
a fast, dangerous and reckless manner on the wro ig, or left-hand, side 
of said highway, completely blocking plaintiff's right of proceeding 
down, along and over said highway, whereupon the plaintiff endeavored 
t o  aroid a collision with the defendant's truck, but notwithstanding his 
desperate efforts to avoid a collision, the defendant's truck struck the 
automobile of the plaintiff, knocking the same over on a soft shoulder 
which gave way, causing the plaintiff's automobile to slide off a steep 
embankment, turning it conlpletely over and seriously injuring and 
damaging plaintiff as hereinafter more specifically set forth. 

"That the specific acts of negligence which were the sole and proxi- 
mate cause of the plaintiff's injuries and damage a re :  

"(a) The defendant car~lessly,  negligently and recklessly operating 
said automobile on said State Highway in riolation of the lairs of the 
State of North Carolina. 

"(b) The defendant carelessly, negligently and recklessly operating 
his automobile on the wrong side of the highway and particularly when 
approaching a sharp curve along a highway in process of construction, 
with soft shoulders along a steep embankment. 

"(c)  The defendant carelessly, negligently and recklessly failed to 
sound any horn or give other audible warning of  he approacli of his 
truck when approaching a sharp curve. 
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'(That as a result of the defendant's negligence, the plaintiff's automo- 
bile which was of the reasonable value of $400.00 was practically de- 
stroyed. 

"That by reason of the negligent acts of the defendant the plaintiff mas 
seriously and permanently disabled and injured," setting same forth in 
detail. Prayer for damages for personal injury. The defendant denied 
negligence and set up the plea of contributory negligence. 

"The evidence on the part of plaintiff sustained the allegations of the 
complaint. The evidence of the defendant was to the contrary. The 
jury answered all the issues of negligence and contributory negligence 
in favor of plaintiff and awarded damages, as follows: 

" '1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Ans. : "Yes." 

(' ' 2 .  Was the plaintiff guilty of contributory negligence, as alleged in 
the defendant's answer ? Xns. : 

" '3. What damage, if any, is the plaintiff entitled to recover of the 
defendant ? Ans. : "$5,000.00." "' 

The case was tried in the General County Court of Buncombe 
County, S. C., before Judge J. P. Kitchin. From the judgment ren- 
dered in the General County Court of Buncombe County, the defendant 
made numerous exceptions and assignments of error and appealed to the 
Superior Court. The Superior Court overruled these exceptions and 
assignments of error and in the judgment of the General County Court 
of Buncombe County there mas found to be no error. The defendant 
excepted and assigned error to the judgment of the Superior Court, and 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. This Court affirmed the judgment of the court below. 

I have read with care the former opinion and think that it is correct, 
and the rehearing opinion incorrect. The case is not in the least a 
complicated one. I t  grew out of a collision between the plaintiff's Ford 
automobile and the defendant's truck. I t  was mainly an issue of fact 
for a jury to determine. 

The evidence was to the effect that plaintiff and his companion were 
in a Ford car going down the mountain, and defendant's truck, on the 
wrong side of the road, going up the mountain, ran into them. Plaintiff 
could not see the truck when it was coming up the mountain, until he 
was within 30 feet of it, and that the left rear end of the truck collided 
with the plaintiff's car. That plaintiff was going 15 miles an hour, and 
he put on his brakes. That his car was in good condition; it had good 
brakes, tires and horn. Before he rounded fhe  curve he blew his  horn. 
That the driver of the truck was "speeding" and driving in a "reckless 
manner." This was denied by defendant. The jury decided for plain- 
tiff and accepted his and his witnesses' version of the collision. 
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The statutes applicable, N. C. Code, 1939 (Michie), sec. 2621 (2S8), 
is, in part, as follows: 

"Speed restrictions. ( a )  X o  person shall drive a vehicle on a highway 
a f  a speed greater t h a n  i s  reasonable and p m d e n t  under  the cor~ditions 
t h e n  existing. 

"(b) where no special hazard exists the following speeds shall be 
lawful, but any speed in excess of said limits shall be prima facie evi- 
dence that the speed is not reasonable or prudent and that it is unlawful: 

"1. Twenty miles per hour in any business district; 
"2. Twenty-five miles per hour in any residence district; 
"3. Thirty-five miles per hour for motor vehicles designed, equipped 

for, or engaged in transporting property, and thirty miles per hour for 
such vehicles to which a trailer is attached. 

"4. Forty-five miles per hour under other conditions. 
"5. Notwithstanding the foregoing prima facie limits i t  shall be un- 

lawful to drive any vehicle a t  a speed in excess of sixty (60) miles per 
hour, except those exempted in section 2621 (292). 

"(c) The fact that the speed of a vehicle is lower than the foregoing 
prima facie limits shall not relieve the driver from the duty to decrease 
speed when approaching and crossing an intersection, when approaching 
and going around a curve, when approaching a hill crest, when traveling 
upon any narrow or winding roadway, or when special hazard exists 
with respect to pedestrians or other traffic or by reason of R-eather or 
highway conditions, and speed shall be decreased as may be necessary 
to avoid colliding with any person, vehicle, or other conreyance or on 
entering the highway in compliance with legal requirements and the 
duty of all persons to use due care. I t  shall be unlawful to violate any 
provisions of this section, and upon conviction shall be puni.hed as 
provided in section 2621 (326)." 

The above quoted "speed restrictions" are taken from ch. 407, Public 
Laws of 1937, sec. 103, entitled "Speed restrictions," ratified 2 3  Narch, 
1937. Sec. 145 "repealing clause" says: "That a 1 laws and clauses of 
laws in conflict w i t h  the provisions of this A c t  or l t ~ w s  or cla~rses o f  laws 
providing ofherzuzse for the subject matter  of f h ~ s  Ac t  are h ~ r e b y  re- 
pealed." 

Sec. 2616 was enacted in 1017, ch. 140, part of see. 15. This was 
repealed by the Act of 1937, supra. Ke l ly  v. Hunsucker,  211 N. C., 
153, was decided 27 January, 1937, before sec. 2616 was repealed by 
Public Laws 1937, supra, and not applicable to the facts in this case. 
The construction of the statutes on the subject was settled by D e ~ ) i n ,  J., 
in W o o f e n  11. S m i t h ,  215 PT. C., 48. The trial judge complied with 
('. S., 564, and charged the jury in the very language of the 1937 Act, 
s u p m .  which was applicable, and, as will be seen by the charge here- 
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after fully quoted, charged every Road Act on the subject applicable to 
the facts in full accord with all the authorities. To say that upon 
approaching a "sharp curve" or "curve or deep descent" the speed limit 
is 10 miles per hour, from a practical viewpoint such speed restrictions 
would be prohibitive to mountain travel. The tourist trade would be 
destroyed and our mountain people marooned. Our modern speed re- 
strictions, by legislative enactments, have gotten away from the "ox cart" 
days. 

On the former hearing of the case, the defendant quoted N. C. Code, 
supra,  sec. 2616, in part, as follows : "Upon approaching an intersecting 
highway, a bridge, dam, curve or deep descent, and also in traversing 
such intersecting highway, bridge, dam, curve or descent, a person oper- 
ating a motor vehicle shall have it under control and operate it at such 
speed, not to exceed ten miles an hour, having regard to the traffic then 
on such highway and the safety of the public," and said : "The plaintiff 
then was negligent according to his own showing. He  was driving at a 
speed in excess of that provided by law, which is negligence per se. 
Hol land v. Strader ,  216 N .  C., 436." I n  the brief of defendant, on the 
petition to rehear, this contention is again made. The same question 
now presented was considered before. I n  the former hearing and the 
rehearing defendant relied on sec. 2616, supra. I do not think the 
provisions of see. 2616, supra,  apply to the operator of an automobile 
in North Carolina, on 21 January, 1939-at the time of the collision 
in this action. This is now conceded in the main opiilion allowing a 
rehearing. 

The trial court, as affirmed by the Superior Court and this Court in 
its opinion in this case, followed the applicable Road Acts on the subject 
and the decision in W o o t e n  v. Smith, supra,  cited and approved in 
S m a r t  v. Rodgers, 217 N .  C., 560. 

I n  the W o o t e n  case, supra,  the trial court charged the jury that the 
driver was responsible under sec. 2616, supra,  and a new trial was 
granted for this error, the Court saying, at  p. 50: "By chapter 311, 
Public Laws of 1935, the speed restrictions contained in Article 2, sec. 4, 
of the Uniform Motor Vehicle Law of 1927, were 15epealed and the 
following pertinent regulations in force at  the time of the injury here 
complained of were substituted in lieu thereof. . . . (51) Defend- 
ant duly noted exception to the judge's charge to the jury in that in 
stating the elements constituting negligence, under the first issue he 
charged the jury under sec. 2616 that the law required the driver of an 
automobile in approaching and traversing an intersecting highway 'to 
operate it at such speed not to exceed 10 miles an hour.' I n  view of 
the amendments to statutes hereinbefore fully set out, and considering 
the law with respect to speed at  intersections of highways in force at the 
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time of the injury, and in accord with the deci~ions of this Court in 
Fleeman v. Coal Co., 214 N.  C., 117;  Woods  1 1 .  Freeman,  213 N. C., 
314; and Sebastian v. M o f o r  Lines, 213 N.  C., 770, this instruction must 
be held for error, entitling the defendants to a ncsw trial. m'illiams 7.. 

H u n t ,  214 N.  C., 572." Ch. 407, Puhlic Laws of 1937, see. 103, supra. 
I think that  upon the date of the in jury  to the plaintiff (now nearly 

two and a half years ago),  the law provided that  "KO person shall drive 
a vehicle on a highway a t  a speed greater than is reasonable and prudent 
under the conditions then existing." Ch. 407, I'ublic Laws of 1937, 
see. 103, supra;  Y o r k  I ? .  Y o r k ,  212 N .  C., 695; W o o f e n  c. Smith,  supra. 

The court, upon the trial of this case, fully declared and charged the 
law applicable and properly placed the burden cf tha t  "prudent and 
reasonable operation upon both plaintiff and defendant under the attend- 
ing circumstances." H a d  the court given the instructions sought by the 
petitioner on the hearing before and now as to 10 miles an  hour, error 
would have been committed entitling the plaintiff to a new trial-if the 
verdict of the jury had been against him. 

I n  Woods  1,. Freeman,  213 N .  C., 314 (319), it  is written: "Proof of 
excessive speed alone does not establish actionable negligence as a matter 
oF law. The plaintiff must show by the greater weight of the evidence 
tha t  under all the facts and circumstances appearing from the evidence 
the speed was not in fact reasonable and prudent ant3 proximately caused 
the collision and resulting iujury." F l ~ e m a n  v. Coal Po., 214 N.  C., 
117. 

And the same requirement holds good as to p~aoof of contributory 
~wgligence. I n  Lis i l .~  P. W a l f o n ,  198 N. C., 741 (742), we find: "There 
is no essential difference hetwcen ncgligonce and contributory negligence, 
except that  in actions like the present one, the negl~gence of plaintiff is 
called contributory negligelice." Sebnsfian T. X o f c r  Lines, 213 N .  C., 
770. 

I11 this cause the plaintiff found the defendant on his right of may 
(see. 2621 [293]) and had "the right to assume" and act on the assump- 
tion that  the defendant would reasonably turn  to his right-hand side of 
the highway so as to pass in safety. Hanrock 1 1 .  W i l s o n ,  211 N.  C., 129 
(134) ; Gqlthrip 2,. Gock.i~lg, 21-1 N. C., 513; Con-h  Co. v. Lee,  218 
N. C., 320. 

The charge of the court below c o v m  like a glore the statutes and 
dwisions of this Court. The court below charged fully and correctly, 
charged what constituted actionable negligence, cont*ibutory negligence, 
proximate cause, greater weight of the evidence, placed the burden of 
the issues correctly 011 the respective parties, and charged the law appli- 
cable to the facts. I quote : 
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"Now, gentlemen of the jury, i n  order to establish actionable negli- 
gence, the   la in tiff is required to satisfy you, first, that  the defendant 
has failed to exercise due care in the performance of some legal duty 
which the defendant owed to the plaintiff under the circumstances in  
which they were $aced, and, second, that  such failure on the par t  of 
the defendant was the proximate cause of the collision. Due care is the 
care which a person of ordinary prudence should use under the same 
or similar circumstances when charged with a like du ty ;  the failure to 
exercise due care when i t  becomes the proximate cause of a collision or 
injury, if such failure was negligence, then if it  becomes the proximate 
cause of the collision, i t  becomes actionable negligence. 

"Proximate cause is that  cause without which the injuries would not 
have been sustained. I t  is the real efficient cause, a cause operating in 
continuous sequence, without the intervention of any new or independent 
cause, produced the injury complained of and one which the defend- 
ant, in the exercise of due care, should have foreseen would result in 
injury, not necessarily the in jury  complained of, but some injury, and 
should have provided against it, so that  i n  every case involving negli- 
gence there are three things necessary to its existence : 

"First, the existence of a legal d u t y  owing from the defendant to the 
plaintiff; second, the failure on the part  of the defendant to exercise d u e  
care  in the performance of that  duty, and, third, i p z jw ie s  p r o x i m a t e l y  
resul t ing  from such failure. When these three elements unitedly occur, 
they constitute actionable negligence. The absence of either one is fatal 
to the plaintiff's case, so when you come to ans\Ter this issue, the firat 
thing you want to know is what duty was owing from the defendant to 
the plaintiff under the circumstances in which they were placed." The 
trial court then applies the law applicable to the facts in this case and 
charges the jury : 

"The law requires that  every person operating an  automobile on the 
public highways shal l  o p e r a f e  i f  in a m a n n e r  w h i c h  is p r u d e n t  a n d  
reasonable  u n d e r  t h e  c i r cums tances  a n d  in f h e  l i g h t  of t h e  a t t e n d i n g  
r i r c u m s f a n c e s ,  b o t h  a s  t o  speed a n d  t h e  m a n n e r  of opera f ion .  Defend- 
ant owed the plaintiff the duty on this occasion to exercise due care in 
operating his automobile in a manner which was prudent and reasonable 
in the light of the attending circumstances. D r i v e r s  of vehic les  proceed- 
i n g  i n  oppos i te  d i r ec t i ons  shal l  pass each  o t h e r  f o  t h e  r i g h t ,  each  g i v ing  
t o  t h e  o ther  a t  leas f  one-half  of t h e  m a i n  f r a v e l ~ d  p o r f i o n  of t h e  r i g h t  of 
~ r v y  a s  n e a r l y  a s  possible,  so defendant owed the plaintiff the duty to 
drive its truck on the right-hand side of the road and to yield to the 
plaintiff a t  least one-half of the main traveled portion of the highway. 

"The defendant further owed the plaintiff the duty to keep a proper 
lookout and when circumstances require to g i ~ e  a timely warning signal 
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of his approach, to keep his car under control, dlive i t  at  a reasonable 
rate of speed commensurate with the circumstances surrounding the 
parties a t  the time. T h e  driver of each automobile who is  hintself 
observing the rule has a r ight  ordinarily to assume the driver  of the 
other automobile will also observe the rule and lhus avoid a collision 
between the two automobiles when  they  meet each other. Ne i ther  i s  
under the d u t y  to the other f o  ant icipufr  a violaticn of the rule by  h i m .  

"When the driver of one of the automobiles is not observing the rule 
when the automobiles approach each other, the 0th.r may assume before 
the automobiles meet the driver of the approaching automobile will turn 
to his right, so that the two automobiles may pass each other in safety. 
One is not under the duty of anticipating negligence on the part of the 
other, but in the absence of anything which gives or should give notice 
to the contrary, a person is entitled to assume and tc t  on the assumption 
that others will exercise ordinary care for their own safety. A person 
operating an automobile and is himself exercising due care has the right 
to  act upon the assumption that every person whom he meets will also 
exercise ordinary care and caution according to the circunlstances and 
will not negligently or recklessly expose himself to danger but rather 
make an attempt to avoid it, but when an operator of a motor vehicle 
has had time to realize, or by the exercise of proper care and watchful- 
ness should realize that a person whom he meets is in somewhat helpless 
condition or apparently unable to avoid the approaching automobile, he 
must exercise increased exertion to avoid the collision. While it is 
incumbent upon the plaintiff to satisfy the jury by the greater weight 
of the evidence that defendant was negligent in one of the respects which 
the plaintiff alleges he was negligent, plaintiff is not bound to prove 
more than enough to raise a fair presumption of negligence on the part 
of the defendant and the resulting injury to plaintiff. 

"Direct evidence of negligence is not required, but same may be 
inferred from acts and attendant circumstances, and if the facts proved 
by the greater weight of the evidence establish the more reasonable prob- 
ability that the defendant has been guilty of actionrible negligence, you 
will answer the first issue 'Yes.' The burden is upon the plaintiff to 
satisfy you by the greater weight of the evidence in the case of his 
contentions. 

" I f  you  find, b y  the greater weight of the evidence, fha t  o n  the occa- 
sion in question, while the plaintiff was driving his car at  a reasonable 
rate of speed on his right-hand side of the road, exercising due care for 
his own protection, that the defendant's truck was being operated with- 
out due care and under circumstances which plaintiff relates here, on the 
wrong side of the road, that is, on the truck drivers left-hand side of 
the road, so that the plaintiff could not, in the exercise of d 

ue care, pass 
the truck in safety, and that in consequence of that aanner  of operat~on 
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by the defendant's truck driver, the two cars came into contact with each 
other and as a proximate result of that the plaintiff's car was knocked 
off the road, turned over, and the plaintiff injured, if you find such con- 
duct on the part of the defendant of the failure to exercise due care and 
it was the proximate cause of the plaintiff's car turning over and injuring 
plaintiff, then you would answer the first issue 'Yes,' but if you are not 
so satisfied you would answer i t  'No,' the burden being upon the plaintiff 
to so satisfy you, or, if the evidence is so evenly balanced in your minds 
you are unable to say how the fact is, i t  would be your duty to answer 
the issue 'No,' because the burden is on the plaintiff to satisfy you by the 
greater weight of the evidence. I f  you answer the first issue 'No7-find 
that the defendant was not negligent-then you would not answer the 
second issue nor the third issue, but if you answer the first issue 'Yes,' 
you would come to a consideration of the second issue." 

On the second issue as to contributory negligence, the court charged, 
.in part : 

"The law which I have given you in the case on the first issue applies 
to the parties on the second issue. I t  applies alike to both parties. The 
law which I have read to you and given you applies to each of the parties 
alike, and i t  is your duty to consider the facts under the rules which I 
have given you. 

"Contributory Negligence is the want of ordinary care on the part of 
a person injured by the actionable negligence of another, combining and 
concurring with that negligence and contributing to the injury as a 
poximate cause thereof without which the injury would not have oc- 
curred. 

"There may be two proximate causes or may be more than one proxi- 
mate cause. 

"If you find from the evidence although the defendant was guilty of 
negligence that the plaintiff also was guilty of negligence, and the two 
negligences each combining, concurring with the other, coijperating 
together, were both the proximate cause of the collision and consequent 
injuries. you would answer this issue 'No,' because plaintiff would not 
be entitled to recover anything from the defendant. . . . 

"Mr. Hartshorn : Answer it 'Yes,' Your Honor. Court : Strike out 
the 'No,' and answer it 'Yes'; if you find those to be the facts, because 
the plaintiff is not entitled to recover where he was negligent and his 
negligence became one of the proximate causes of the collision and inju- 
ries he complains of. 

"For injuries negligently inflicted upon one person by another there 
can be no recovery of damages if the injured person by his own negli- 
gence, or by the negligence of another legally imputable to him, proxi- 
mately contributed to the injury. 

27-219 
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"Contributory negligence is such an act or ornission on the part of 
the plaintiff amounting to a want of due care, <is, concurring and co- 
operating with the negligent act of defendant, is a proximate cause or 
occasion of the in jury  sustained. Two elements a t  least are necessary to 
constitute contributory negligence. F i rs t :  h want of due care on the 
part of the plaintiff, and, second, a proximate connection between the 
plaintiff's negligence and the injury. These are the vital questions to 
be determined upon this issue of contributory negligence. There must 
be not only negligence on the par t  of the plaintiff, but contributory 
negligence, a real causal connection between the plaintiff's negligent 
act and the injury." 

Section 2616, supra,  provided a speed limit of ten (10) miles an hour 
"upon approaching an  intersecting highway, a bridge, dam, curve, or 
deep descent." The Court in the W o o t e n  case, slrpra, said that  this 
section "speed limit of 10  miles per hour" did not apply to "an inter- 
secting highway." We said before, following this precedent, and I say 
now that  i t  does not apply to a curve or deep descent. I n  the Wootejl  
case, supra,  "intersecting highway" does not apply, it follows that  
"curve or steep descent" in the same paragraph does not apply to  th r  
facts i n  the instant case. Defendant's contention is, I think, illogical 
and cannot be sustained. Furthermore, chapter 407, Public Laws of 
1937, see. 103, srrpra, is the present law governii~g this case. The re- 
pealing clause wipes out all other laws in regard to "speed restrictions." 

I think the charge does not impinge C. S., 564, taking the charge as a 
whole. I t  sets forth the contentions of plaintiff and defendant fully 
and accurately and applies the law applicable to the facts. This section 
should nerer be applied to subordinate features c,f a charge, but only 
material and essential features, as was set forth by Schenck,  .I., in X a c k  
1 , .  Nnrshnl l  Field d Co., 218 N. C., 697, and cascs cited. The vice in 
the construction of the statute is where subordinate features are taken 
to impinge the charge and where upon the charge, taken as a whole, 
there is no prejudicial or reversible error. This difference ha.: heen 
the bone of contention. 

I n  Boon U. N w - p h y ,  108 N. C., 187, decided over a half century ago, 
a t  pp. 190-191, it is said:  "As to the exception that  the judge did not 
rcpeat the testimony nor recapitulate it beyond the summa].. of i t  which 
appears in the charge, the precedents are amply t l a t  this is not error, 
unless the appellant had requested the recital in full of the testimony 
or of such parts as he deemed material, and whil:h had been omitted 
hy the Court. The law is so stated by Taylor ,  C. ,I., in S f n f e  v. .Morris, 
3 Hawks, 388, and approved by Henderson, C. J., and Rzlffin, J., in 
S f n t e  1.. L i p s e y ,  14 N. C. ( 3  Der.) ,  486, where t is again held 'the 
Judge is not bound to charge on all the facts that being a matter left to 
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his discretion.' I n  State v. Haney,  19 N .  C.  (2 Dev. & Bat.), 390, it is 
held by Gaston, J., citing State v. Lipsey, that the 'Judge is not bound 
to recapitulate all the evidence to the jury; it is sufficient for him to 
direct their attention to the principal questions which they have to 
investigate and to explain the law applicable to the case, and this par- 
ticularly when he is not called upon by counsel to give a more full 
charge.' The construction placed by these eminent Judges upon the 
act of 1'196 (now The Code, see. 413), (N.  C. Code, 564), has been 
recognized and followed by numerous cases. The jury being the judges 
of the fact, the object of the recapitulation is to so place the facts before 
the jury that the Judge can 'declare and explain the law arising thereon,' 
which is his province. When the facts are simple, or the Judge 'directs 
the attention of the jury to the principal questions, they have to investi- 
gate,' as here, by stating the respective contentions of the parties, the 
failure to recapitulate the evidence is not error. If either party wishes 
fuller instructions, he should ask for them, and if any material evidence 
is omitted he should call it to the attention of the Court. To permit a 
party to ask for a new trial because of an omission of the Judge to recite 
all the details of prolix testimony, or for an omission to charge in every 
possible aspect of the case, would tend not so much to make a trial a 
full and fair determination of the controversy as a contest of ingenuity 
between counsel. The proper course is for counsel to ask, before the 
charge, for instructions on the point of law he deems material, and to 
direct the attention of the ~ u d ~ e ,  after hearing the charge; to any 
omission of important evidence which he may have made. The appel- 
lant should present his views on these matters in apt and proper time 
and not 'speculate upon the verdict.' I f  he is silent when he should 
speak, he ought not to be heard when he should be silent. I t  is too late 
certainly after verdict to raise the objection that the Judge did not 
charge upon a particular aspect of the case. Morgan v. Lewis, 95 N. C., 
296; King v. Blackwell, 96 N.  C., 322; Willey v. R. R., 96 N. C., 408, 
and cases there cited; or omitted to recapitulate any part of the evidence, 
State c. Grady, 83 K. C., 643, and cases cited; State c. Reynolds, 87 
N. C., 544. Nor do we think the Judge failed to declare and explain the 
law applicable to the evidence. I f  it was not as full as the appellant 
desired, it mas his own fault that he did not, in apt time, ask for special 
instructions. State v. Bailey, 100 N. C., 528, and cases there cited." 

The defendant rehashed well defined principles, not applicable to the 
facts in this case. I think the court below charged the rule of law 
and applicable statutes governing the operation of motor vehicles in con- 
formity with the facts in this case. Judge Xettles, on an appeal from 
the General County Court of Buncombe County, overruled all  the excep- 
tions and assignments of error made by defendant. I thought before, 
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and think now, that none of the exceptions and assignmeuts of error 
made by defendant in the court below can be sustained. On the whole 
record there was no prejudicial or reversible error. 

The charge of Judge J. P. Kitchin is a long and carefully prepared 
one, some 20 pages. I think he applied the law in a clear, concise and 
correct manner, applicable to the facts. Since the trial of this case, 
Judge Kitchin has "crossed over the River and res5s in the shade of the 
Tree," mourned by the people of this commonwealth for his fine qualities 
of heart and mind. 

I now come to the main opinion on this rehearing. I t  says: "The 
case was brought back because of an alleged overjight in disposing of 
the following question presented by the l l t h  exception: I n  an action 
involving a highway injury, where there are statutes on the subject, 
some of evidentiary significance, and the general principles of the com- 
mon law are also applicable, is it a sufficient compliance with the pro- 
visions of C. s., 564, for the trial court to instruct the jurv on the . - 
general principles of negligence and contributory negligence without any 
reference to the pertinent statutes? I n  originally upholding the judg- 
ment, this question was inadvertently answered sub silentio in the affirm- 
tive." 

The trial court did exactly, as I view it, what the main opinion says 
it did not do. The authorities cited are not applicable to the facts in 
this case or the charge of the trial court. Defendant's main con fen t ion  
in the former case and on the rehearing, that C. 8.) 2616, suprll ,  as to 
10 miles an hour, is not the law upon approaching a "sharp curve," but 
it has been repealed and cites ch. 407, Public Laws 1937, see. 103, which 
the original opinion was principally predicated upon-also the W o o t ~ n  
case, supra ,  and there was no prejudicial or reversilde error. 

The charge of the trial court of some 20 pages, cannot be impinged 
as it is so complete and thorough, but this rehearing opinion picks out 
the l l t h  exception of defendant that reads as follows: (C. S., 564) 
"The defendant excepts to the charge for that the Judge did not state 
in a plain and correct manner the evidence given in the case and declare 
and explain the law arising thereon." 

I n  the original opinion it was held that there n as no prejudicial or 
reversible error in the charge and the court did not impinge C'. S., 564. 
There was one dissent to that opinion. 

I said, concurring in the able opinion of Devin ,  J., in Culdwel l  v. 
R. R., 218 N. C., 63 (82)) speaking of C. S., 564: "The policy of the 
State differs from the Federal rule and the rule in most states, and the 
section has been the subject of much criticism. . . . 'LTsually a 
litigant who can find no prejudicial or reversible error cries out C. S., 
564. Madam Roland, a famous French Lady during the French Revolu- 
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tion, when on the scaffold, looking a t  the statue of Liberty which stood 
there, said bitterly, 'Oh Liberty, what crimes are committed in thy 
name.' I might paraphrase this quotation by saying: 'Oh, C. S., 564, 
what injustice, by technical, attenuated and cloistered reasoning, is com- 
mitted in thy name.' A Court should be slow to (pick up' C. S., 564, 
to overthrow a verdict of a jury-the 'palladium of our civil rights,' the 
rock on which free and orderly government is founded." 

Our great Chief Justice R u f i n ,  in Sta te  v. Moses, 13 N.  C., 452 (464), 
in 1830 (over 110 years ago), said: "This law was certainly designed 
to uphold the execution of public justice, by freeing the Courts from 
those fetters of form, technicality and refinement, which do not concern 
the substance of the charge, and the proof to support it. Many of the 
sages of the law had before called nice objections of this sort a disease 
of the law, and reproach to the bench." 

We should see that justice is administered on the whole record and 
merits of the case, where there is no essential or material matter 
omitted, that would constitute prejudicial or reversible error. We should 
"Go forward" and hew to the line of justice under law and let the chips 
fall where they may. Piat justitia, ruat  coelum,-Let justice be done, 
though the heavens fall. 

DEVIN, J., dissenting: I think this case was fairly tried by a compe- 
tent judge and an intelligent jury, and the result ought not to be dis- 
turbed. After careful consideration of the case by this Court, follow- 
ing arguments clearly presenting both sides, it was so held. Barnes v. 
Teer ,  218 N. C., 122, 10 S. E. (2d), 614. 9 majority of the Court now 
vote for a new trial. I cannot agree. 

The case as originally tried was almost entirely a question of fact, 
arising out of conflicting claims about a collision of motor vehicles on 
the highway. No unusual or complicated principle of law was involved. 
I t  was a case where each party claimed he was on the right side of the 
road and the other party on the wrong side. Jurors familiar with the 
operation of automobiles and capable of judging the credibility of 
witnesses decided in favor of the plaintiff. Their decision ought to 
stand. Verdicts and judgments ought not to be set aside except for some 
reason materially impeaching the fairness of the trial, or for some error 
of law prejudicial to the complaining party, and which obviously affected 
the result. I t  has been repeatedly said by this Court that the burden is 
on the appellant not only to show error but also to show that the ruling 
complained of was material and prejudicial, amounting to a denial of 
some substantial right. Collins v. L a m b ,  215 X. C., 719, 2 S. E. (2d), 
863. 
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E F F I E  PERRY, J O l I S  OWESS,  MARY E. BLOUNT, XRS. CLAUDIA 
READ. R. F. READ, JACK READ, TAYLOR READ, LOU READ, RAT- 
J IOSD LEGGETT. A S N I E  L. HOOKER, 0SWL4RI)  LEGGETT, J O S E P H  
LEGGETT, A N S I E  B. DUPREE,  B. 0. DUPREE,  E:LIZABETH D U P R E E  
BROWS. 9. R. DUPREE,  JR. ,  LAI'TOK OWEAS, RIBRIOK OWENS 
WHITSOS,  DORIS OWENS PARRISH,  L. L. O'IVENS, JR., MAXIEN 
O W E S 8  RICKERBT,  HENRY B. OWENS, WT'JI. W. OWENS, JACK 
0\T7ENS A X D  EARL OWENS, v. B N S I E  L. BASSER'GER, MARGARET 
;\I. SJIITII ,  CARRIE HEl t>JAS JJARKOW, LUCIIALE OWENS, EDWIN 
OWEES.  MILDRED OWENS, LLOYD OWENS MARIE IVACHIW, 
R. S. MARTIR'. R. L. EDWARDS A Y D  WIFE. MILS. R.  L. EDWARDS, 
BOARD O F  EDUCATIOS OE' WASHINGTON COUNTY, J A N I E  C. 
DUXSISG,  ZESO G. L T O S  ANb WIFE, LOUISE H. LPON, LILLIAN C. 
CAMPBELL, MARY 0. SAWYER, SABltIE REID,  R. L. WIIITEHURST,  
I I E L E S  E. EDJIUSDSOS,  D. 0. PATRICK, TAN B. MARTIN, JR. 

(Filed 28 June,  1941.) 

1. Partition Ij 6: Estates Ij 14--Sale of life estates and remainders under 
order of court will not be upset except for compelling reasons when 
rights of third parties have attached. 

Whrre  land subject to life estates and remainders to the children of 
the  life tenants,  inclnding after-born children, i s  s ~ ~ l d  for  parti t ion by n 
commissioner under order of court  u1)on petition of the  life tenants and  
the remaindermen i l l  cssc, and Imnght in by onc of the life t ena l~ t s ,  the 
unborn children of ewl l  life tenant being rcpresenttd by a member of his 
class i l r  esve and by a trustcw appointc~l  by t h r  court, and thereafter the  
Itmd is  subdivided m ~ d  sold to numerous purchasers who place improve- 
ments thereon, the lnr t i t ion  sale, even though i r r e g ~ l a r ,  will not be upset 
except for  compelling reasons, and any irregularities may be curcd in a 
sul -wquei~t  proceeding ill partition by the life tenants arid rcmaindrrmen 
against those c l n i n i i ~ g  from the tenant who purvl nsctl : ~ t  the p:lrtition 
salt,. 

2. Adverse Possession ss i a ,  Da- 
The 1oc11.s in  quo \v:rs devised tcl testator's cliiltlrcl~ with remaiiltler to 

testator 's  grandchiltlren. The land was  sold unrler order of court  by a 
commissioner to one of the life tenants. Defentlants a r e  the purchasers 
by m c s ~ c .  conveyances from the life tenant to whom the commissioner 
executed deed. H c l d :  The deed exeoutcd by the  commissioner, k i n g  
similar to a deed from :I strangcr.  trolistitntes color of title. C.  S.. 42'8. 

3. Adverse Possession Ij 9a- 
Seven years atlvcrsr posstwion under an  instrnmrnt constituting color 

of title i n f l e s i l ~ l  r ipcw titlc in the possessor :IS :ti:;lillst :~11 1wrsol)s not 
nuder dist~bility. 

An instrument is  nonc tlle less color of title 1)ccanse of t1t:fccts dis- 
coverable from the record. the purport  of the  s ta tn te  being to afford pro- 
tection to apparcnt titltns. void in law, and snlq>ly a defcnst~ whcre none 
existed without i ts  aid. ('. S.. 428. 
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Adverse Possession 8 1- 
Lands owned by life tenants and remaindermen a s  tenants in common 

was sold by a commissioner under order of court. Held:  Adverse posses- 
sion under the commissioner's deed ripens title in the purchaser and those 
claiming under mesne conveyances from him a s  against those not under 
disability and as  against each remainderman upon the expiration of seven 
years after he reaches his majority, regardless of whether he was a party 
to the proceeding for the sale of the land and notwithstanding he may not 
have been it1 esse a t  the time of the execution of the commissioner's deed. 

Partition § 6: Estates 14--Proceeding for  sale of life estates and 
defeasible remainders fo r  partition instituted before clerk held not 
void. 

The Z O C Z L S  i ? ~  quo was devised to testator's children for life with re- 
mainder to testator's grandchildren, the remainder to the children of each 
child being defeasible if all the children of such child should predecease 
the first taker, and the limitation over being subject to be opened up to 
include after-born children. Petition was filed before the clerk by the 
life tenants and the remaindermen in esse for sale of the land for parti- 
tion, C. S., 3234. The minor remaindermen were represented by their 
next friend, duly appointed by the court, who filed supplemental petition 
alleging that the sale nlould materially promote the interest of the minors. 
The clerk appointed a trustee for any unborn remaindermen and ordered 
the land sold. Unborn children of each life tenant were also represented 
by a child of such life tenant then i n  esse. The judge holding the courts 
of the district entered an order a t  chambers, upon its finding that the 
interest of the minors would be materially promoted by the sale, confirm- 
ing the decree of sale. Thereafter the clerk approved the conlmissioner's 
report of sale to one of the life tenants and later appointed the respective 
parents of the remaindermen, i n  essc and i n  posst, trustees to receive the 
share of their respective children. The judge, apparently a t  term, approved 
the order of confirmation. Held: Even conceding the proceeding was 
irregular, the Superior Court a c ~ u i r e d  jurisdiction and the proceeding 
was not so fatally defective as  to render i t  roid. 

Partition § 4- 
The purchaser of lands a t  sale for partition conducted by a commis- 

sioner appointed by the court is not under duty to see that the purchase 
price is properly disbursed. 

Judgments  § 2 G U n b o r n  reniaindermen, represented by niember of 
their class i n  esse, held concluded by decree for  sale of the  land. 

The locus in quo was dcvised to testator's children with remainder to 
testator's grandchildren, the remainder to the children of each child being 
defeasible if all the children of such child predecease the first taker, and 
the reniainder being subject to be opened up to include after-born chil- 
dren. 111 a proceeding to sell the land, the minors and unborn children 
were represented by a trustee appointed by the court, and the unborn 
children of each child were also represented by a brother or sister i n  esse. 
Held: Decree of confirmation of sale approved by the judge of the Supe- 
rior Court is binding on the remaindermen, including those who Tere not 
in esse a t  the time, but who were represented by members of their 
respective classes, even conceding that the proceeding for sale mas irregu- 
lar, there being no suggestion of overreaching or that the sale price did 
not represent full value of the land a t  the time of sale. 
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9. Estoppel 8 3- 
Tenants in common, parties to a proceeding to sell the lands for parti- 

tion, later acquired a part of the loc148 in quo by vnesne conveyances from 
the purchaser a t  the partition sale, and in  turn sold to third parties. 
H e l d :  Upon subsequent attack of the partition proceedings the claim of 
such tenants is contradicted by their later deedls. 

10. Courts 2c- 
The clerk is but a part of the Superior Court, and when a proceeding 

before the clerk in any manner is brought before the judge, the Superior 
Court's jurisdiction is not derivative, but it has :urisdiction to hear and 
determine all matters in controversy in the proce12ding. C. S., 637. 

DEVIN, J., dissenting. 
CLARKSON and SEAWELL, JJ., concur in dissent. 

APPEAL by plaintiffs from Nimocks ,  J., a t  November Special Term, 
1940, of WASHINGTON. 

Petition for partition. 
Petitioners, as the last surviving children, and the grandchildren of 

Annie L. Owens, deceased, under and by virtue of her last will and 
testament, claim t ide to certain land situated in Washington County, 
North Carolina, adjoining the town of Plymouth, and lying on both 
sides of the public road leading from said town to Mackey's Ferry. 

Respondents also claim title to said land, and phad  sole seizin thereof, 
under and by virtue of mesne conveyances from I;. L. Owens and wife, 
Mary Owens, to whom H. S. Ward,  Commissioner, executed a deed 
purporting to  convey same pursuant to an  order entered in January ,  
1910, in a proceeding in the Superior Court of said county to which the 
children named in the will of Snn ie  L. Owens, all of whom survived 
her, and her grandchildren then in being were named as parties. As 
against them the present petitioners, some of whom were not then born, 
attack the sufficiency of that  proceeding to pass title to L. L. Owens and 
wife, Mary Owens. 

Respondents further assert that  they, and their predecessors in title, 
have been in open, notorious, continuous and a d ~ e r s e  possession of the 
lands claimed by them, respectively, under known and visible boundaries 
and under color of title for more than twenty years, and plead the 
seven and twenty years statutes of limitations, C .  S., 428 and 430, in 
bar of petitioners' right to recover in this action, and also plead the 
three-year statute of limitation. C. S., 407. 

When the case came on for trial the parties lxaived jury trial and 
agreed that  the court might find the facts and, upon the facts found, 
enter judgment. Pursuant thereto the parties submitted an agreed state- 
ment of facts and evidence substantially as follows: 

I. Annie L. Owens died on 31 December, 1909, seized and posses$erl 
in fee simple of the lands in controversy, and leaving a last will and 
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testament, pertinent portions of which are these: 
"1st. I give and bequeath to my beloved husband, Benjamin F. 

Owens, all my real . . . property . . . I may be possessed of 
at the time of my death, to hold during the said Benjamin F. Owens' 
life, then . . . to be equally divided between my children as follows : 

"2nd. Henry S. Owens, Claudia Owens Read, Louis L. Owens, Clyde 
W. Owens, Lucille Owens Murphy, Annie B. Owens Dupree, Mabel 
Owens and then to their children. 

"3rd. Henry S. Owens is to have equal share with the others less 
$150.00 for lot given him during my life. 

"4th. Claudia Owens Read is to have equal share with the others 
less $290.00 for lot given her during my life. 

"6th. I want my named children to be their own executors in divid- 
ing the property, and if either of my named children should die without 
an heir, their part is to come back to their surviving brothers and 
sisters.'' 

On the date when the will was signed, 17 April, 1902, three of the 
children of the testatrix, to wit:  L. L. Owens, Clyde W. Owens and 
Mabel Owens, had no children. However, the testatrix was survived by 
her husband, Benjamin F. Owens, who died 30 October, 1912, and by all 
the children named in her said will, each of whom then had one or more 
children in being. 

11. After the probate of the will of Annie L. Owens and in January, 
1910, an action or proceeding was instituted in the Superior Court of 
Washington County entitled: "H. S. Owens, Claudia Read and her 
husband, J. W. Read, L. L. Owens, C. W. Owens, Lucille Murphy, and 
her husband, C. L. Murphy, Annie B. Dupree and her husband, A. R. 
Dupree, Mabel Leggett and her husband, C. R. Leggett, Effie B. Owens, 
minor, John L. Owens, minor, Doris Evelyn Owens, minor, Lou C. 
Read, minor; Jack W. Read, minor, Brook F. Read, minor; Dave 
Taylor Read, minor; Marion V. Owens, minor; Clyde Latham Owens, 
minor ; Mary Jarvis Murphy, minor ; B. F. Owens Dupree, minor ; Allen 
Dupree, minor ; Elizabeth Dupree, minor; Raymond Leggett, minor, and 
C. W. Owens, executor of Annie L. Owens, deceased." 

The petitioners in this proceeding, H. S. Owens, Claudia Read, L. L. 
Owens, C. W. Owens, Lucille Murphy, Annie 13. Dupree and Mabel 
Leggett, are the children of Annie L. Owens named in her said will. 
Of the other petitioners therein, all of whom were then minors, Effie B. 
Owens, now Effie 0. Perry, and John L. Owens are the children of 
Henry S. Owens; Doris Evelyn Owens, now Doris Owens Parrish, is the 
child of L. L. Owens; Lou C. (Luther C.) Read, Jack W. (Jack) Read, 
Brook F. (B. F.) Read and Dave Taylor (Taylor) Read are the children 
of Claudia Owens Read ; Marion V. Owens, now Marion Owens Whitson, 
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and Clyde Latham (Clyde L.) Owens are the children of Clyde W. 
O~vens;  Mary Jarvis  Murphy, now Mary E. Elount, is the child of 
Lucille Owens Murphy;  B. F. Owens (B. 0 . )  Dupree, Allen (-1. Ii., 
J r . )  Dupree and Elizabeth Dupree, now Brown, are the children of 
.lnnie 0. Duprre, and Raymond Leggett is the (*hilt1 of JIahcl Owens 
Legget t . 

I n  verified petitioi~ filed in said procectling it is alleged : That  the 
minor children above named are represented "by Clarence Lathani as 
their next friend who has been thereunto duly appointed by the court"; 
(the record contains an  order to that effect) ; that  after the death of 
the testatrix the petitioners H. S. Owens, Claudia Read and her hnsband, 
J. W. Read, Clyde JV. Owens, Lucille Murphy and her husband, C. L. 
Murphy, Annie B. Dupree and her husband. A. R. Dupree, and Nabel 
Leggett and her husband, 0. R. Leggett, believing that  under the said 
will of Annie L. Owens that  they, in common with L. L. Owens, were 
owners in fee of the said land, covenanted and agreed to sell their inter- 
est therein, and to convey a fee simple title therefor to the said L. L. 
Owens for the sum of $4,360, which is "a full and fa i r  value of said 
land, subject to the life estate of B. F. Owens"; t  at after said contract 
was executed they were advised by counsel that  the children of the said 
parties, to wi t :  the minors above nanwd, who represent all of the parties 
in interest to this cause, own a present vested interest in said property 
under said will; that  the interest of the several n~ inor s  would be mate- 
rially promoted by a sale of said property for the reason that their 
interests cannot vest in possession during the life of their several parents, 
and same can represent no present income, and the character of the 
property, being farm property on which are situated a dwelling house 
and out-houses, is such as to require constant repairs; and that  the peti- 
tioners believe that  a public sale of the property would not yield as 
large an  income as the amount agreed to be paid by said L. L. Owens, 
because of the "super-incumbent life-estate of B. F. Owens, the said 
L. I;. Omens being the son of B. F. Owens, and all of said petitioners 
are  anxious that  said contract be consummated." Whereupon the peti- 
tioners pray the court to order a private sale of the said property 
through a commissioner in accordance with contract above stated. 

The  said next friend of the abore named minors filed a suppleniental 
petition in which it iq stated: That  he is personally acquainted with thc 
property described in the above petition, and believes tha t  a sale in 
accordance with the prayer of petitioners would materially promote the 
interest of said minors; that  he is advised and believes that  said minors 
have a present vested interest in said property, artd asks that the court 
adjudge their several rights and interests, and order the payment t h e r e f ~ l  
into the court "as in such cases provided hp law." 
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Thereupon, on 6 January,  1910, the clerk of the Superior Court 
signed an  order in which, after reciting that the cause coming on for 
hearing before him upon the petition, and all the parties being regularly 
before the court-'(the minors by their next friend, Clarence Latham, 
who has filed a supplemental petition," and that "it appearing to the 
court that a sale of the land, in accordance with the agreement of sale 
set out in the petition would materially promote the interest of said 
minors," i t  is "ordered, adjudged and decreed that H. S. Ward be and 
he is hereby constituted and appointed commissioner of this court, with- 
out fee or compensation as such . . . and authorized and empowered 
to sell the lands and property described in the ~e t i t i on ,  by a private sale, 
and to execute a title deed therefor, in fee simple, subject to the life 
estate of B. F. Owens, and to report the said sale to this court." The 
order further directed the commissioner "to deposit the proceeds of the 
said sale in the Bank of Plymouth to await the judgment of this court, 
as to the sereral rights of the minors and this cause is continued to 
await the judgment of this court upon a construction of their rights 
under said will." And it is further ordered and decreed therein that 
Clarence Latham be, and he is thereby appointed trustee for any and all 
unborn children of the first named devisees, to wit, R. S. Owens, L. L. 
Owens, Claudia Read, C. W. Owens, Lucille Xurphy  and Annie Dupree, 
and that C. R. Leggett be and is appointed trustee for unborn children 
of Mabel Leggett. 

Thereafter, on 11 January,  1910, G. S. Felguson, judge riding the 
First  Judicial District, entered an  order in said proceeding, in which 
after reciting that  "this cause coming now before me at  chambers, upon 
the foregoing petition and affidavit, and that the court finds as a fact, 
that the interest of the minors would be materially promoted by a sale 
of said property,'' it  is adjudged "that the foregoing decree of . . . 
clerk of the superior court, be and the same is hereby in all respects 
confirmed." 

Thereafter, on 14 January,  1910, H. S. Ward, commissioner, reported 
"To the Honorable, the Superior Court" that  pursuant to decree of 
6 January,  1910, he had bargained and sold the lands and tenements 
described in the petition to L. L. Owens for the sum of $4,360, which 
amount "is a full and fa i r  price therefor, and stands ready to execute 
the deed upon the confirmation of his said sale." Then, after reciting 
the amount which H. S. Owens, Claudia Read, Clyde Owens, Lucille 
Murphy, Annie Dupree and Mabel Leggett and their children, respec- 
tively, would receive out of the purchase price, the commissioner re- 
~ o r t e d  that certain named devisees in the said will are still of child 
bearing age and future born children may be expected to share in the 
said fund, and further reciting that he is advised that a certain unborn 
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child is then in esse, he asked that he be authorized to pay the said 
money into the hands of said trustee for the said afterborn child or 
children. 

Upon this report and on 14 January, 1910, the clerk, finding that the 
sale reported was a fair one and the consideration thereof was full and 
sufficient and that the interests of the minors, parties to the action, 
would be materially promoted by a consummation of the sale, "ordered, 
adjudged and decreed that the said commissioner, in compliance with his 
bargain and contract of sale herein reported, execute to the said L. L. 
Owens a title deed in fee simple for the lands deswibd in the petition" ; 
and, after further adjudging the portion of the purchase price to which 
the several devisees, and their children,-respectiv&, as set out 
in the report, would be entitled, to be divided between them by the com- 
missioner according to the annuity table set out in section 1627 of the 
Revisal of 1905-now C. S., 1791, "it is further ordered that the com- 
missioner pay to Onward W. Leggett, trustee for unborn children the 
part of the funds in his hands accruing to the children of Mabel Leggett, 
and that his receipt therefor shall be sufficient voucher"; and further 
directed the said trustee ('to deposit same in the Bank of Plymouth, 
subject to the further orders of this court." 

On 18 January, 1910, the clerk of Superior Court entered an order 
in the cause, revoking in that particular the order theretofore made 
appointing Clarence Latham trustee for unborn children of the parties 
to said proceeding, other than those of Mabel Leggett, and ordered and 
adjudged that J. W. Read be appointed trustee for the unborn children 
of Claudia Read, if any; that C. W. Owens be appointed trustee for the 
unborn children of himself; that C. L. Murphy be appointed trustee for 
the unborn children of Lucille Murphy, and that A. R. Dupree be 
appointed trustee for the unborn children of Annie S. Owens, and fur- 
ther ordered that "the said trustees are hereby acthorized and empow- 
ered to receive from the commissioner appointed in this cause any part 
of the fund accruing to their said children now living, that may accrue 
hereafter to any children now unborn, and the receipt therefor, as shch 
trustee, is sufficient voucher in the hands of said commissioner." 

Thereafter, on 20 January, 1910, G. S. Ferguson, Judge, entered an 
order which reads: "This cause being now before the undersigned Judge 
of the Superior Court, upon the report of the sale and the confirmation 
of the clerk, it is hereby ordered, adjudged and decreed that the decree 
of the clerk be and the same is hereby in all respects confirmed." 

IS. S. Ward, acting as commissidner under -the authority conferred 
by said proceeding, by deed dated 14 January, 1910, and delivered on or 
about 21 January, 1910, purported to convey the lands in question to 
I;. L. Owens and wife, Mary Owens, and "it is through this deed that 
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the defendants in this proceeding claim title. By deeds duly recorded 
in Washington County the defendants trace their title to the parties 
described in their respective answers to L. L. Owens." 

The clerk testified and the court finds that, in accortlance with the 
orders and decrees entered in said proceeding, the value of the life estate 
of the respective children of Annie L. Owens was computed and the 
value so computed was paid to each, and the balance mas paid to the 
guardians of each set of children, the guardians being the respectire 
parents of the children, and being those appointed by the clerk of Supe- 
rior Court as shown in special proceeding docket and as set out in this 
record. 

111. Since L. L. Owens and his wife took possession in 1910 of the 
lands in question, he and those claiming under him have been in actual 
possession thereof, claiming to be absolute owners, and none of the plain- 
tiffs has been in possession of or attempted to exercise any control over 
same. 
IT. After L. L. Owens received his deed from Ward, commissioner, 

the properties were subdivided into city lots and sold. Numerous resi- 
dences have been built on these lots by the purchasers from L. L. Owens 
or by the grantees of said purchasers. Washington County purchased 
part of the land for a school site, and has erected thereon a brick school 
building of the value of approximately $a5,000. One lot on the north 
side of the road claimed by respondent Marie Ivaohiw was sold to B. F. 
Read, and by him and his wife to Doris Read, wife of J. W. Read. 
J. W. Read and B. F. Read are petitioners in the present action. 

Upon the foregoing findings and the deeds and records which were 
offered, the court, being of that opinion, adjudged and decreed (1)  that 
the plaintiffsnown no interest in the lands in question and are not entitled 
to recover, and ( 2 )  that the defendants are sole seized of the parts of 
the said lands described in their answers. 

Plaintiffs appeal to Supreme Court and assign error. 

Langston,  A l l e n  & T a y l o r  for plaintif fs,  appellants.  
H .  S. W a r d ,  N o r m a n  & R o d m a n ,  W .  M .  Darden ,  Carl  Ba i l ey ,  Edwnrd  

L. Oruens, and  R o d m a n  d2 R o d m a n  f o r  de fendnn f s ,  appellees. 

STACY, C. J. The impression is gained from a careful perusal of the 
record that the judgment below should be affirmed. 

I n  the first place, there is much in the suggestion that the devise to 
the children of Annie L. Owens was intended to be in fee simple, deter- 
minable upon their dying without heirs. C. s., 1787; W i l l i s  v. T r u s t  
Co., 183 N. C., 267, 111 S. E., 166. I t  is provided by C. S., 4162, that 
when real estate is devised to any person, the same shall be held in fee 
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simple, unless such devise shall, in plain and express words show, or i t  
shall be plainly intended by the will, or some part thereof, that the 
testator intended to convey an estate of less dignity. Jo l l ey  u. Hum- 
phries,  204 N .  C., 672, 167 S. E., 417. There is also authority for the 
position that  where i t  appears from the context of a will that the word 
"children" has been inaccurately used, when heirs or heirs of the body 
was intended, such meaning may be ascribed to the inaccurate expres- 
sion, and the intention of the testator thus effect~ated. Cole v. Robin-  
son,  23 N .  C., 541. This view may find support in items three and four 
of the will. I n  these items i t  is noteworthy the testatrix does not say 
her son Henry and his children and her daughter Claudia and her chil- 
dren, respectively, are "to have equal shares with the others." The 
gifts are to Henry and to Claudia, and each is charged with the value 
of a lot which the testatrix, during her lifetime, had given to each of 
them. 

But passing this, and conceding that  the childien of Mrs. Owens did 
not take fees, but life estates only, with remainders in fee vested in the 
grandchildren, subject to be divested by their predeceasing their parents, 
i t  does not follow that the sale of the land in 1910 by Ward, commis- 
sioner, was void and of no effect. C. S., 3234; Bnggetf v. Jackson ,  160 
N. C., 26, 75 S. E., 86. 

-111 of the present petitioners who were then i n  m e ,  sixteen in number, 
were parties to  that  proceeding, and at  least one member of each class 
of remaindermen was present to represent the class. L u m b e r  Co. v. 
H ~ r r i n g f o n ,  183 Pu'. C., 85, 110 S. E., 656. 

The jurisdiction of the Superior Court is not d ~ ~ r i v a t i r e  in matters of 
this kind originating before the clerk. He is but a part of the same 
court. C f .  K e e n  v. ParA,er, 217 N .  C., 378, 8 S. E:. (2d),  209. For  this 
reason it is provided by C.  S., 637, that whenever a civil action or special 
proceeding begun before the clerk of a Superior Court is "for any 
ground whatever" sent to the Superior Court before the judge, the judge 
shall have jurisdiction; and it is his duty, upon request of either party, 
to proceed to hear and determine all matters in  control-ersy in such pro- 
reeding. I t  has been held that even when the proceeding originally had 
before the clerk is void for want of jurisdiction, the Superior Court may 
yet proceed in the matter. W i l l i a m s  v. Dunn, 158 IT. C., 399, 74 S. E., 
99;  I n  re  Anderson,  132 N .  C., 243, 43 S. E., 649. 

Moreover, the parties being the same and the subject matter identical, 
there is no reason why the irregularities, if any, in the proceeding of 
1909-1910 may not now be cured in  this proceeding, if need be. R o b e r f s  
I . .  Roberts ,  143 N .  C., 309, 55 S. E., 721. Full value has heretofore 
been paid for the property. A proceeding had more than thirty years 
ago, upon the strength of which titles h a w  passed and ~ a l u a b l e  improve- 
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ments have been erected on the property, ought not to be upset except 
for compelling reasons, which do not appear on this record. 1j)oc.k 1 % .  

B a n k ,  206 N .  C., 791, 175 S. E., 127. 
Finally, i t  is to be observed that  the deed of Ward,  co~nnlissioner, 

being similar to a deed from a stranger, A m i s  v. Stephens,  111 K. C., 
172, 16  S. E., 17, or one not connected with the cotenancy, ilfcC'~tllolc 
v. Daniel,  102 N.  C., 529, 9 S. E., 413, mas manifestly colorable title. 
Lumber  Co. v. C ~ d a r  W o r k s ,  165 N .  C., 83, 80 S. E., 982, and the 
cotenants were barred by seven years adverse possession thereunder, 
even as to those, if any, who were not parties to the proceeding. A1e.r- 
ander v. Cedar W o r k s ,  177 K. C., 137, 98 5. E., 312; Lumber  Co. v. 
Cedar W o r k s ,  supra. The case is not like Cooley v. Lee, 170 N. C., 18, 
86 5. E., 720, where claim of title was under deeds of purchase from 
the cotenants. Here, the commissioner's deed which closely resembles 
a deed from a third person, was color of title, and seven years adverse 
possession thereunder, "ripened i t  into a perfect title." Johnson I:. 

Parlow, 35 N.  C., 84;  Wilson  v. Brown,  134 N.  C., 400, 46 S. E., 762. 
I n  Greenleaf v. Bart let t ,  146 N .  C., 495, 60 S. E., 419, this Court 

adopted the dissenting views of Chief J m t i c e  T a n e y  and Justice C a f r o n  
in Moore v. Brown,  11 How. ( U .  S.), 414, where it was said that  if every 
legal defect i n  the title papers of a purchaser in possession, as they 
appear on the record, may be used against him after the lapse of seven 
years, the law itself is a nullity and protects nobody. The statute has 
no reference to titles good in themselves, but was intended to protect 
apparent titles, void in law, and supply a defense where none existed 
without its aid. I t s  object is repose. I t  operates inflexibly and on 
principle, regardless of particular cases of hardship. The  condition of 
society and the protection of ignorance, as to what the law mas, required 
the adoption of this rule. The law should be liberally construed. 

I n  any event, therefore, all of the petitioners, not under disability, are 
barred by the seven years statute of limitations. C. S., 428. 

I n  other words, even if the invalidity of the proceeding of 1900-1910 
be conceded, which i t  is not, all of the petitioners, not under disability, 
are barred by the lapse of time. So f a r  as they are concerned, regard- 
less of the ground upon which it is put, the case was properly dismissed. 
Some of those thus barred by the statute of limitations were not in being 
a t  the time of the proceeding, but have since become of age. I t  can 
make no difference whether they were parties to the proceeding or not. 
The flight of time is inexorable, and the statute of repose is inflexible. 

I n  this view of the matter, the only question remaining is whether 
the proceeding which resulted in the sale of 1910 is sufficient to estop 
those, under disability, who may or may not have been parties thereto, 
but who were represented therein by all the members of their respertive 
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classes then in esse. The cases of L u m b e r  Co.  r. Herrington,  supra;  
R y d e r  v. Oates, 173 N.  C., 569, 92 S. E., 508; and S p r i n g s  z.. S c o f f ,  132 
N .  C., 548, 44 S. E., 116, would seem to suggest an affirmative answer. 

The under disability, however, take the position that the 
proceeding was without form and void and hence nugatory as to them. 
Of course, an argument can always he made against an irregular pro- 
ceeding. The one presently advanced did not prevail in the court below, 
and i t  is not accepted here. 

The proceeding is not so fatally defective as to render it void. S m i t h  
v. Gudger, 133 N. C., 627, 45 S. E., 955. The ~etitioners, under dis- 
ability, were represented therein, both by trustees appointed for the 
purpose and by members of their respective classes; i t  was found that a 
sale would best subserve the interests of all; full value was paid for the 
property at  the time, and the sale was approved by the judge of the 
Superior Court. Ex parte Dodd,  62 N .  C., 97. The final order of 
confirmation seems to have been made at  term. I t  was not incumbent 
upon the purchaser to see that the money paid for the property was 
properly disbursed. Pendleton v. Wil l iams ,  175 N. C., 248, 95 S. E., 
500; Bullock v. Oil C'o., 165 N. C., 63, 80 S. E., !)72. I t  appears from 
the clerk's testimony that the purchase money was paid to the life 
tenants according to the computed value of their respective life estates, 
and "the balance was paid to the guardians of each set of grandchildren, 
. . . appointed by the clerk of the Superior Court, . . . being 
the respective parents of the children." There is no suggestion of any 
imposition or overreaching in the matter. Starres  v. T h o m p s o n ,  173 
N .  C., 466, 92 S. E., 259. 

Nor is this all. Some of the present petitione-s were parties to the 
proceeding in 1909-1910; they have seen the locus in quo subdivided into 
building lots and grow from a vacant block into a thickly settled portion 
of the town of Plymouth; two of them have subf:equently purchased a 
lot therein and acquired title under the deed made by Ward, commis- 
sioner, in 1910, later transferred i t  and then sold it to one of the defend- 
ants herein. Hence, their present assertion of claim in remainder is 
contradicted by their later deeds. A brick schocd building, valued at  
approximately $35,000.00, has also been erected on the property in 
reliance upon the validity of the commissioner's dehed. 

The point is stressed that no jurisdiction was acquired by the Superior 
Court because the proceeding was erroneously btgun before the clerk 
and "went before the judge only for his approval of the order of sale and 
the decree of the clerk confirming it." I f  this position be accepted uTe 
would have the "anomaly," decried in Roseman v. Roseman,  127 N. C., 
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494, 37 S. E., 518, of a proceeding declared void, not because the peti- 
tioners entered the wrong court, but because they entered through the 
wrong door. The enactment of C. S., 637, was to prevent such "useless 
countermarching'' at the expense of innocent persons. "Even if the 
proceeding before the clerk had been without authority, the judge could 
retain jurisdiction after the action was brought before him." Ryder  
v. Oates, supra. I t  is established by numerous decisions that the clerk 
is but a part of the Superior Court, and when a proceeding of this 
character is brought before the judge for his approval, he is vested with 
ample authority to deal with it. Wil l iams  v. Dunn, sztpra; Smith v. 
Gudger, supra;  In re Anderson, supra. 

The judgment below is 
Affirmed. 

DEVIN, J., dissenting: Annie L. Owens devised land to her sons and 
daughters "and then to their children." I t  is agreed that this consti- 
tuted a life estate in her children, with remainder to her grandchildren, 
and that the terms of the will were such as to permit the opening up 
and inclusion within the devise of those grandchildren born subsequent 
to the death of the testator. 

The special proceeding instituted in 1909 before the clerk to sell the 
interests of the infant remaindermen, on the ground that it would be to 
their interest to do so, with the approval of the judge was sufficient to 
authorize the sale, and to bar those then in being, but I do not think 
this proceeding should be held to bar children yet unborn. However, 
most of the grandchildren not then i n  esse are now barred by the defend- 
ants' adverse possession under color, and by the statute of limitations. 
But one of the plaintiffs was born nine years after the special proceeding 
was concluded, and came of age only a few months before this action 
was instituted in 1940. I cannot agree that upon any principle of 
representation this plaintiff can be held barred of the inheritance devised 
him by his grandmother. Three other plaintiffs appear to be similarly 
situated. 

CLARKSON and SEAWELL, J J . ,  concur in dissent. 



I K  T H E  SUPREME COURT. 

Hl+X"l'Y J E A S  SMITH, BY HER NEXT FRIEXD, P. K. SMITH, v. JIM KAPPAS. 
T R A D I S ~  AND DOING BUSINESS UNDER THE STYLE AND ~ A M E  O F  

JIM'S LUNCH, AND T H E  STRAUS COMPANY, [NCORPORATED. 

(Filed 28 June. 1941.) 

1 .  Appeal and  E r r o r  g 43: Torts § 6- 
Plaintiff's petition to rehear is allowed in this case for inadverteuce in 

the original opinion in stating that  before trial appealing defendant had 
flled amended answer asking affirmative relief against its codefendant 
under C. S., 618, precluding plaintiff from taking a voluntary nonsuit a s  
against the codefendant, i t  appearing of record that appealing defendant 
did not tender amended answer and move that  i t  be permitted to file 
same and did not request that  its codefendant be made a party a s  a joint 
tort-feasor until after verdict. 

2. Appeal and  E r r o r  88 43, 49a- 
Where exceptions brought forward and duly preserved in appellant's 

brief and assigned a s  error a re  not discussed or decided in the original 
opinion, the questions thus  presented by the assignments of error remain 
open for decision and may be considered and determined upon appellee's 
petition to  rehear. 

9. Trial  § 2 9 b  
I t  is the duty of the trial court without request for special instructions 

to declare and explain the law arising upon the evidence in the case, 
which duty is not discharged by general definitions or abstract discussions 
of the law, but requires that the court apply the law to the evidence in 
the case and instruct the jury a s  to the circumstances presented by the 
evidence under which the issue should be answered in the affirmative and 
under which i t  should be answered in the negative, and the failure of the 
court to comply substantially with the mandate of the statute impinges 
a substantial legal right of the party aggrieved entitling him to a new 
trial. C. S., 564. 

4. Sam- 
Trial by jury vouchsafed in the Constitution contemplates a verdict of 

the jury rendered upon the evidence guided by correct instructions a s  to 
the law applicable thereto in conformity with C. S., 564. 

5. Same: Negligence Cj %Charge held for  error  in failing t o  apply t h e  
law t o  t h e  evidence. 

The individual defendant: ordered new cafe equj.pment from the corpo- 
rate defendant. Plaintiff was injured when a piece of old equipment, 
which had been placed on the sidewalk while the new equipment was 
being installed, fell and struck plaintiff. *here was serious controversy 
as  to whether the corporate defendant was obligated and undertook to 
remove the old equipment under the contract of sale. The court in its 
charge outlined the evidence and defined negligence and proximate cause 
in general terms, explained the liability of a corporation for the acts of its 
agents and employees, and gave the respective contentions of the parties. 
Held:  The failure of the court to charge the jury as to the scope and 
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meaning of the written contract between the defendants and the duty of 
the corporate defendant thereunder, and the failure of the co~lrt to apply 
the law to the conflicting testimony must be held for reversible error 
upon the corporate defendant's esceptive assignment of error. 

SEAWELL, J., dissenting. 
CLARKSOX and DEVIN, JJ., concur in dissent. 

Or; REHEARIKQ. Original opinion reported 218 N.  C., 758, 10 S. E. 
(2d),  707. 

0. W .  D u k e  and E. D.  Xuylcendall ,  Sr., for p l a i n t i f ,  petit ioner.  
R. M.  Rob inson  for de fendan t ,  respondent.  

BARKHILL, J. The original opinion herein decides three questions: 
(1 )  that  the motion for judgment as of nonsuit was properly overruled; 
(2 )  that  certain testimony as to agency was properly admitted in evi- 
dence; and (3 )  that  it was error for the court to permit the voluntary 
judgment of nonsuit as to the defendant Kappas after an  amended 
answer was filed by the defendant i n  which allegations of joint tort- 
feasorship and liability for contribution mere made. A new trial was 
ordered for error on the third question. 

The plaintiff now petitions for a rehearing for that  the record does 
not sustain the statement in the original opinion that  "in the original 
answer in the present action no demand was made for affirmative relief, 
but before the trial an amended answer was filed by the Straus Com- 
pany, Inc., which we think sufficient to have Kappas held as a party 
defendant under N.  C. Code, 1939 (hlichie), under sec. 618." A careful 
examination of the record discloses that  this statement was due to an 
inadvertence. The petition is meritorious. The defendant did not ten- 
der its proposed amended answer and more that  it be permitted to file 
the same until after verdict. S o r  did it request that  Kappas be made 
a party defendant, as a joint tort-feasor, prior to verdict. This, we 
understand, the defendant concedes. 

Having decided that  the plaintiff is entitled to the correction prayed 
in her petition for a rehearing, this question is presented: I s  the record 
otherwise free of harmful error so that  we should rescind the order for 
a new t r ia l?  

During the tr ial  the defendant noted a number of exceptions. On 
its appeal i t  presents several assignments of error, among which are 
assignments bottomed on C. S., 564. These exceptions are brought for- 
ward and duly preserved in its brief. I n  the original opinion these 
assignments were not discussed or decided. As to them no opportunity 
for concurrence or dissent was afforded. Hence, the questions thus pre- 
sented remain open for decision. 
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We are constrained to hold that the court below failed to comply with 
the requirements of C. S., 564. I n  its charge it outlined the evidence, 
quoted the issues, defined negligence and proximate cause in general 
terms, explained the liability of a corporation for the acts of its agents 
and employees, gave the contention of the parties and then charged the 
jury as follows: "Now, gentlemen, if you answer this issue No, that is, 
Issue No. 1, that this plaintiff was not injured rtnd hurt by the negli- 
gence of the defendant company and the agents and servants of the 
company, then that ends this case, but if you answer i t  Yes, that the 
plaintiff was hurt by the negligence of the defendant, then you will 
proceed to Issue No. 2, which is:" This charge was later repeated in 
substantially the same language. 

What is the proper construction, scope and meaning of the writt,en 
contract between the original defendants herein and what was the de- 
fendant's duty thereunder! As to this there was a serious controversy. 
What was the dutv of the defendant under the .various a s ~ e c t s  of the 
evidence and in what resvect does the testimony tend to show that it 
breached such duty? The court, inadvertently, failed to advise the jury 
on these questions. I t s  failure so to do constitutes prejudicial error. 

"The authorities are at  one in holding that, both in criminal and civil 
causes, a judge in his charge to the jury should present every substantial 
and essential feature of the case embraced within the issue and arising - 
on the evidence, and this without any special prtryer for instruction to 
that effect." S .  v. Merrick, 171 N. C., 788, 88 13. E., 501; Hauser v. 
Furniture Co., 174 N .  C., 463, 93 S. E., 961 ; School District v. Alamance 
County, 211 N. C., 213 ; Wilson v. Wilson, 190 N. C., 819. 

The requirements of C. S., 564, "are not met by a general statement 
of legal principles which bear more or less directly, but not with abso- 
lute directness upon the issues made by the evidence. While the manner 
in which the law shall be applied to the evidence must to an extent be 
left to the discretion of the judge, he does not perform his duty if he 
fails to instruct the jury on the different aspects of the evidence and 
give the law which is applicable to them, or if he omits from his charge 
an essential principle of law, Blake ,v. Smith ,  163 N.  C., 274; Bowen 
11. Schnibben. 184 N .  C.. 248. . . . His Honor did not declare and 
explain the duties which the'law imposed upon defendant as employer 
. . . with respect to any of the matters involved in the allegations 
of negligence. Nor did he instruct the jury as to the law with respect 
to the breach of any of these duties and the rela;ion of such breach to 
the injuries as the proximate or concurrent cause thereof. The state- 
ment of general principles of law, without an application to the specific 
facts involved in the issue, is not a conlpliance with the provisions of 
the statute. Hauser v. Furniture CO., 174 N. C., 463; S .  v. Merrick, 
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supra. . . . I t  is of course elementary that while the jury must 
determine the facts from the evidence, it is both the function and 
duty of the judge to instruct them as to the law applicable to the facts. 
The answers to the issues submitted in this case are not to be determined 
altogether by the facts; each issue involved matters of law, and the jury 
should have been instructed by the judge as to the law." Williams v. 
Coach C'o., 197 N .  C., 12, 147 S. E., 435; Comr. of Bonks I:. Mills, 202 
N .  C., 509, 163 S. E., 598. 

"What is said in Williams v. Coach Co., 197 N .  C., 12, is peculiarly 
applicable in the instant case: 'Watson v. Tanning Co., 190 N.  C., 840, 
also, is directly in point. There the trial court defined actionable negli- 
gence, gave the rule as to the burden of proof, fully stated the conten- 
tions of the parties, and instructed the jury to answer the issue of negli- 
gence in the affirmative if the plaintiff had satisfied them by the greater 
weight of evidence that he had been injured by the negligence of the 
defendant as alleged, and if not, to return a negative answer' . . . 
When the evidence is susceptible of several interpretations a failure to 
give instructions which declare and explain the law in its application to 
the several phases of the evidence is held for reversible error.'' Schenck, 
J., in Mack v. Marshall Field & Co., 218 N.  C. ,  697, 12 S. E. (2d), 
235; Ryals v. Contracting Co., ante, 479. 

Speaking to the subject in Smi th  v. Bus Co., 216 N. C., 22, 3 S. E. 
(2d), 362, Seawell, J., says: "The trial court, with admirable precision 
and with apt illustration, defined and explained negligence, which proxi- 
mately resulting in injury, is cornpensable at  law. The defendant ob- 
jects that these definitions are entirely abstract and that they do not 
comply with the requirements of C. S., 564, that the law be applied to 
the evidence. 

"The courts have been rather meticulous, especially in the matter of 
negligence, in requiring that the law be explained in its connection with 
the facts in evidence. We feel that the court was inadvertent to this 
necessity and the fact that perhaps the jury, being laymen, would not be 
so apt to see the connection between the principles of law laid down 
and the facts in the case which so clearly appears to an experienced 
lawyer or judge. We understand the requirement of the statute to be 
based upon this reasoning. We do not regard the instruction as ade- 
quately meeting the requirements of the statute, and in this respect there 
is error entitling defendant to a new trial." See also Spencer v. Brown, 
214 N .  C., 114, 198 S. E., 630; Kolman v. Silbert, ante, 134; Barnes 
v. Teer, ante, 823. 

The provisions of this statute confer a substantial legal right. Wil-  
liams v. Coach Co., supra; Wilson v. Wilson, 190 N. C., 819, 130 S. E., 
834; AS. 1 . .  O'Nenl, 187 N .  C., 22, 120 S. E., 817; Nichols v. Fibre Co., 
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190 X. C., 1, 128 S. E., 471. B failure to comply therewith, without 
prayer for special instruction, is error. Spen-er v. Brown, supra; 
Iiauser 11. Furniture Co., supra. 

Tria l  by jury which is rouchsafed in the Constitution means more 
than a mere trial by jurors. I t  implies a trial by a jury in the presence 
of a judge empowered to supervise and instruct. The  duty of guidance 
perforce devolves upon the judge-a duty incicent to the high office 
which he holds and made imperative with us by statute. McIntosh on 
Procedure, 584. The feature of the statute here invoked is declaratory 
of this constitutional right. To emasculate the one is to impinge upon 
the other. Capifal Trcicfion C'o. 7?. flof., 174 c. S., 1 (13) ; 43 L. Ed., 
873 (8'77). 

T o  declare and explain the law arising upon the evidence in a case 
means to declare and explain it as it relates to the various aspects of 
the testimony offered. While no general formula is or should be pre- 
scribed, something substantially more than a general definition or an 
abstract discussion is required. The  judge should a t  least give a resume 
of the facts upon which plaintiff relies, and as to which she has offered 
evidence, and instruct then1 as to the law arising thereon. I Ie  should 
do likewise as to the eridence offered by the defendant. That  is, i t  is 
the duty of the judge to instruct the jury as to the circunlstances under 
which the issue should be answered in the affirmative and under which 
it should be answered in the negative. 

When the law is thus explained and applied it can be followed with 
intelligent understanding. On the other hand, a general definition or an 
abstract discussion of the Ian., and nothing mor?, leaves the jurors to 
grope in the dark for a fa i r  and righteous answer to the issue. I t  is 
for this reason that  the court has been somewhat meticulous in insisting 
upon a substantial compliance with its requirements. Without it there 
can be no assurance that the verdict represents a finding by the jury 
under the lam and on the evidence presented. 

That  is the state of the instant case. The court made no reference to 
the duties imposed upon the defendant under the contract and the evi- 
dence. Nor  did it undertake to apply the law to the conflicting testi- 
mony. The verdict, therefore, is not the result of that  type of trial 
required by lam and to which defendant was entitled. 

The former opinion is modified in accord with the petition to rehear. 
At the same time, for error in the charge, the order directing a new 
trial is approved. 

As the defendant may no-\v move for permission to amend and also to 
have Kappas made a party defendant under C. S., 618, prior to trial, 
-\re need not discuss the assignments of error in rwpect to the voluntary 
judgment of nonsuit and as to the refusal of tke court to permit the 
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defendant to amend after rerdict. Likewise, as the case goes back for 
a new trial for the error stated, other exceptions will not be considered. 

Petition allowed. 

SEAWELL, J., dissenting: The majority opinion, as 1 understand it, 
deals with two exceptions taken to the judge's charge which are thought 
of sufficient merit to reopen this case on a rehearing and grant  a new 
tr ial  to the defendant. Both of them were discussed a t  length on the 
original hearing, both in oral argument and by brief, and I think in 
order to prevent a rehearing being used as merely a reappeal they ought 
to be eliminated from further consideration and attention confined to the 
inadvertence of the Court with reference to the proposed amendment to 
defendant's answer, supposed to have been admitted but really declined 
by the trial court. I believe the course followed to be a departure from 
sound rules and likely to lead to confusion. Weston v. Lumber Co., 168 
N. C., 98, 83 S. E., 693; Weathers c. Borders, 124 N. C., 610, 32 S. E., 
881 ; Lewis v. Rountree, 81 N .  C., 20. 

But  I also think that  the objections are untenable. Exception KO. 38 
reads : 

"The defendant further excepts to the charge of the Court in that  the 
Court failed to comply with Section 564 of the Consolidated Statutes, 
in that the Court failed to declare and explain the law to the jury and to 
apply the law of negligence, agency and proximate cause to the evidence 
in the case and failed to instruct the jury as to the law applicable to the 
facts as they might be found by the jury, and failed to instruct the jury 
on the different aspects or phases of the evidence and to give the law 
applicable thereto, which is defendant's Exception No. 38." 

Broadside exceptions have uniformly been rejected. Appellant should 
not expect the Court to go hunting for some sort of error or to condemn 
the charge generally as substandard. 

But  if the exception is not regarded as "broadside," I still think the 
charge, both as to the matter it ccntains and the juxtaposition of its 
parts, fully meets the requirement of the statute. 

Assignment of error No. 39 is as follows: 
"The defendant excepts to the charge of the Court in that  the Court 

failed to comply with C. S., 564, in that the Court failed to instruct 
the jury as to the proper construction, scope and meaning of the written 
contract between the original defendants herein (plaintiff's Exhibit No. 
2)-(R. p. 24)) and to apply such construction to the eridence in the 
case, which is defendant's Exception No. 39." 

I t  is not specified in the objection what instruction the defendant 
thought should have been given or how he was prejudiced by its omis- 
sion, or even what part of the contract should have been made the subject 
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of instruction. The theory of review does not privilege the appellant 
to hold the trial court to an abstract perfection, but only to have his 
grievance audited. I f  the court must assume the burden of articula- 
tion, we may suppose the objection is concerned with a failure to deal 
with that part of the contract relating to installation of furniture in 
Kappas' place. 

Since the uncontradicted evidence shows that I he agents and servants 
of the defendant actually did install the equipment and, incidentally 
thereto, removed and placed in a precarious posii,ion on the sidewalk an 
old counter, which fell on plaintiff's foot, I know of no inference or 
conclusion of law which the judge could draw from the contract that 
might be favorable to the defendant. H e  certainly could not have 
charged the jury that the contract, as a matter of law, relieved the 
defendant from liability for the conduct of its ltgents and servants, as 
disclosed by the evidence, on the principle respondeat superior. The 
judge properly instructed the jury as to such a liiibility of the defendant 
for acts of its servants arising within the scope of their employment. 
I t  is well established that the master is liable for the negligent acts or 
omissions of his servant within the scope of his, employment resulting 
in injury to third persons. Moore o. R. R., 165 N. C., 439, 31 S. E., 
603; Brittingham v. Sfadiem, 151 N .  C., 299, 66 S. E., 128. 

The judge was dealing with a comparatively simple case, and, taking 
the charge as a whole, I think he left no dout~t in the minds of the 
jurors as to questions of negligence involved, proximate cause, agency, 
or scope of employment, and their relation to the evidence in the case; 
and I do not think the verdict should be disturbed. Harrison u. Ins. 
Co., 207 N .  C., 487, 177 S. E., 423; Braddy 1.. Pfaff, 210 X. C., 248, 
186 S. E., 340; Gore v. Wilmingfon, 194 N .  C., 450, 457, 147 S. E., 71. 

CLARKSON and DEVIX, JJ., concur in dissent. 

LEONARD E. WASHINGTON v. SAFE BUS, INCORPORATED. 

(Filed 28 June, 1941.) 

1. Bill of Discovery !?J 3- 
The verified petition for examination of an adverse party must state 

facts showing the nature of the cause of action, that the information 
sought is material and necessary and not otherwise accessible to appli- 
cant, and that the motion is meritorious and made in good faith. 
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8. Bill of Discovery 1- 
An order for the examination of an adverse party will not be granted 

to enable the plaintiff to spread a dragnet or to harass defendant under 
the guise of a fair examination. C. S., 899, et seq. 

3. Bill of Discovery § &Petition held insufficient to  support an order for 
the examination of defendant. 

Plaintiff flled a verifled petition for the examination of the corporate 
defendant praying that an officer of the defendant appear with books 
and records of the corporation to furnish information in regard to inter- 
state trips made by buses of defendant and in regard to hours of work 
and remuneration received by petitioner, upon allegations that petitioner 
had filed suit to recover sums due him under the Wage and Hour Law, 
that the information sought was otherwise inaccessible to petitioner and 
was necessary to the flling of the complaint, and that the petition was 
made in good faith. Held: The petition is insufficient to support an order 
for the examination of defendant, since petitioner is not entitled to 
examine defendant in regard to hours of work and remuneration which 
petitioner himself received, and since it does not appear from the peti- 
tion relationship, if any, existed between petitioner and defendant 
or under what circumstances money is due petitioner, or in what respect 
the Federal Fair Labor Standards Act. presumably referred to, applies, 
or what person is sought to be examined or the ofice he holds with 
defendnnt corporation. 

4. Same- 
Where it is determined on appeal that there was error in approving 

the order for the examination of defendant upon the affidavit presented, 
plaintiff may thereafter move in apt time for examination of defendant 
npon proper affidavit setting out facts sufficieiit to entitle him to that 
relief. 

SCHENCK. J., dissenting. 

APPEAL by defendant from an  order entered by R o z m e a u ,  J., a t  March 
Term, 1941, of FORSYTH. Reversed. 

Motion for examination of defendant under C. S., 900 and 901. From 
an  order directing the examination as prayed, defendant appealed. 

Webs ter  & Li t t l e  for plaintif f ,  appellee. 
Hosea T a n  B u r e n  Price ,  M a n l y ,  H e n d r e n  d2 W o m b l e ,  and  1V. P. 

Sandridge for defendnnt ,  appellant.  

DEVIK, J. The defendant's appeal raises the question of the suffi- 
ciency of the verified petition upon which the plaintiff based his motion 
for the examination of the defendant, preliminary to filing his com- 
plaint. The challenged petition'is in these words : 

"Whereas, petitioner has instituted action against Safe  Bus, Inc., for 
money alleged to be due under the Wage and Hours Law;  and 

"Whereas, certain information with regard to interstate trips made 
by buses and drivers of the Safe Bus, Inc., and other information, par- 
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ticularly as shown by books and records of Safe Bus, Inc., with regard 
to hours of work and remuneration received by petitioner, is material 
and necessary for the purpose of filing complaint i n  said action; that  
the information desired is not already accessible to petitioner; and the 
motion hereby made is made honestly and i n  good faith, and not for the 
purpose of harassing and pressing the defendant. 

"Wherefore, petitioner prays that  an  order issue out of this Court 
requiring an  officer of Safe Bus, Inc., to appear, with books and records 
of -the corporation relating to matters hereinabove referred to, a t  the 
office of the Clerk of the Superior Court of Forsyth County on the 
25th day of February, 1941, a t  10 :00 o'clock A.M., there to give such 
information as may be necessary to the petitioier for the purpose of 
filing complaint i n  his action against Safe Bus, Inc." 

The statutory provisions authorizing eftamination of adverse parties 
i n  order to obtain information necessary for the filing of proper plead- 
ings are contained in section 899, et seq., of the Consolidated Statutes. 
Interpreting these statutes, this Court has established the rule that  in 
order to justify the examination the verified application must state facts 
which will show the nature of the cause of action. and that  the informa- 
tion sought is material and necessary and not otherwise accessible to the 
applicant, and further that  the motion is meritorious and made in good 
faith. Bu t  the court will not permit a party to  spread a dragnet for an  
adversary to gain facts upon which to sue him, or to harass him under 
the guise of a fa i r  examination. Potterson v. I?. R., ante, 23; Knight 
7.. Lit t le ,  217 R. C., 681, 9 S. E .  (2d),  377; Chesson I!. Bank, 190 
N. C., 187, 129 S. E., 403; Jones  v. G u a n o  Co. ,  180 R. C)., 319, 101  
S. E., 653; Bailey v. M r t f f h e u v ,  156 N. C., 78, 72 S. E., 92. 

Considering plaintiff's petition in the light of' the statutes as inter- 
preted by this Court, we reach the conclusion that  sufficient cause has 
not been shown in this case to entitle plaintiff to t 1e examination prayed. 

The grounds for the relief prayed. as set out in the application, are 
contained in two clauses, each beginning with th. word "whereas." I n  
the first clause it appears that  the plaintiff has instituted action "for 
money a l l eg~d  to be due under Wage and Hou-s Law." Presumably 
this refers to the Federal Fa i r  Labor Standards Act of 1938 (29 U. S. 
C. A., sec. 201), but in what respect this statute applies, or under what 
circumstances money is due does not appear. [-. S. 11. A m e r i c a n  Truck- 
ing  Association, 310 LT. s., 534; H a r t  ?. G r e g o ~ y .  218 S. C., 184, 10 
S. E. (2d),  614. It is not disclosed what relationship, if any, plaintiff 
bore to  the defendant. I t  may be noted that the provisions of the 
Federal statute referred to, establishing m i n i m u n ~  wages and maximum 
hours for labor, do not apply to employees of loc-a1 motor bus carriers, 
nor to those as to whom the Interstate Commerce ('ommission has power 
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to make regulations as to maximum hours. U. S. C. A. 29-30, sec. 213. 
I n  the second clause it is stated that the information desired relates 

to interstate trips made by buses and drivers of the defendant, and the 
"other information" sought is with regard to hours of work and remu- 
neration received by plaintiff. I t  is not alleged that defendant is 
engaged in interstate commerce, or that plaintiff is engaged in any inter- 
state activities, nor is it shown in what capacity or under what relation- 
ship money is due him. Xanifestly, plaintiff mould not be entitled to 
examine defendant to ascertain the hours of work and the remuneration 
which he himself received. Furthermore, it appears that the plaintiff 
asks for an order to examine "an officer" of the defendant. Ilu'either the 
person to be examined nor the office he holds with defendant corporation 
is designated. 

While we think the judge below was in error in approving order for 
the examination of defendant upon the affidavit presented, this would 
not prevent the plaintiff from moving, in apt time, for an examination 
of defendant under the statute, based upon proper affidavit setting out 
facts sufficient to show he is entitled to that relief. Bohannon c. T r u s f  
Co., 210 X. C., 679, 188 S. E., 390. 

Upon the record before us, we'are constrained to hold that the order 
directing examination of defendant as prayed was improvidently granted. 
and that the judgment below must be 

Reversed. 

SCHESCK, J., dissenting: The defendant bottoms its appeal from 
judgment directing its appearance with its books and records relating 
to money alleged to be due the plaintiff under the wage and hour law to 
be exanlined for the purpose of obtaining information to draw complaint 
upon the question whether the "plaintiff's 'affidavit and petition7 state 
a cause of action." 

The rule has thus been laid down in Johnson v. iVills C'o., 196 S. C., 
93, 144 S. E., 534: "C. S., 900, provides that 'where a corporation is a 
party to the action, this examination may be made of any of its officers 
or agents.' When no pleadings hare been filed the plaintiff by proper 
and sufficient affidavit may apply to the court for an order of examina- 
tion. Bailey v. lMaffhews,  156 N .  C., 78, 72 S. E,, 92; Fields v. Cole- 
man ,  160 N .  C., 11, $5 S. E., 1005; Chesson I>. B a n k ,  190 K. C., 187, 
129 S. E., 403. And when a proper order for such examination has 
been duly made, an appeal therefrom to the Supreme Court is premature 
and will be dismissed. W a r d  v. Mart in ,  175 N. C., 287, 95 S. E., 621; 
Monroe U. I lolder .  182 S. C., $9, 108 S. E.. 359; d b h i f t  21. Cfregory, 
nnte ,  9." 
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However, in Knight v. Little, 217 N. C., 681, 9 S. E. (2d), 377, Banz- 
hill, J., writes: '(Even though an appeal be premature this Court may, 
in its discretion, consider the questions presented and express an opinion 
upon the merits thereof. Dowdy v. Dowdy, 154 N .  C., 556, 70 S. E., 
917; Milling Co. v. Finlay, 110 N.  C., 411; Bargain House c. Jefferson, 
180 N .  C., 32, 103 S. E., 922; Taylor v. Johnson, 171 N .  C., 84, 87 
S. E., 981; Ward v. Martin, 175 N.  C., 287, 95 13. E., 621; Cement Co. 
v. Phillips, 182 N .  C., 437, 109 S. E., 257." 

Further, in Knight v. Little, supra, it is written: "In a proceeding of 
this kind it is of first importance that the petition for an order of exami- 
nation should state facts which will show the nature of the cause of action 
and make it appear that the information sought is material and neces- 
sary; that the information desired is not already accessible to the appli- 
cant; and that the motion is made honestly and in good faith and not 
maliciously-in other words, that it is meritorious. The law will not 
permit a party to spread a dragnet for an adverst~ry in  the suit in order 
to gather facts upon which he may be sued, nor will it countenance an 
attempt under the guise of a fair examination, to harass or oppress his 
opponent. I t  is seldom that the exercise of this function of the Court is 
required. Chesson u. Bank,  190 N. 0., 187, 129 S. E., 403; Bailey z.. 
Matthews, 156 K. C., 78, 72 S. E., 92; Fields v. C'oleman, 160 N.  C., 11, 
75 S. E., 1005; Jones v. Cruano Co., 180 N .  C., 319, 104 S. E., 653; 
Monroe v. Bolder, supra." 

The pertinent portion of the affidavit and petition of the plaintiff is 
as follows : 

"Whereas, petitioner has instituted action against Safe Bus, Inc., for 
money alleged to be due under the Wage and Hcurs Law; and 

'(Whereas, certain information with regard to interstate trips made by 
buses and drivers of the Safe Bus, Inc., and other information, particu- 
larly as shown by books and records of Safe Bus, Inc., with regard to 
hours of work and remuneration received by petitioner, is material and 
necessary for the purpose of filing complaint in said action; that the 
information desired is not already accessible to petitioner; and the 
motion hereby made is made honestly and in  good faith, and not for the 
purpose of harassing and pressing the defendant." 

I am of the opinion that the affidavit and petition is a wbstantial 
compliance with requirements as enunciated by the decisions of this 
Court. I t  will be noted from the petition that the information sought is 
in regard to interstate trips made by the buses anc drivers of the defend- 
ant and other information, as shown by the boclks and records of the 
defendant, relative to hours of work and remuneration received by the 
petitioner, and that such information is materia and necessary to the 
filing of the complaint. I t  will be further noted that the ~equirement 
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is that the petition shall "state facts which will show the n a t u r e  of the 
cause of action.'' This is in contradistiilction to requiring the setting 
forth of all of the facts upon which the cause of action is bottomed. 
This for the obvious reason that all of such facts are not known to the 
petitioner and the very object of the petition is to ascertain them that 
they may be alleged in the complaint if deemed helpful and relevant. 

I t  is apparent from the affidavit and petition that the nature of the 
cause of action is an effort to recover "money alleged to be due under 
the Wage and Hours Law," and, since the information sought relates to 
interstate trips made by the buses and drivers of the defendant, it is 
apparent that the wage and hours law referred to is a Federal law-in 
all probability the Fair  Labor Standards Act of 1938 (52 Stat. at  L. 
1060, ch. 676, 29 U. S. C. A,, par. 201)) or the Motor Carrier Act of 
1935 (49 Stat. at  L. 543, ch. 498, 49 U. S. C. A., par. 301). Whether 
the plaintiff, after an examination of an officer and records of the 
defendant, can file a complaint that will withstand the assault of a 
demurrer remains to be seen, but until he has had opportunity for such 
examination as by statute provided, a denial of an order therefor or the 
granting of an order of dismissaI of the action, is tantamount to sus- 
taining a demurrer to his complaint before it is filed. This, I think, 
should not be done, and to that end the judgment of the Superior Court 
should be affirmed. 

ROBERT ROUSE WILLIAMS r. JOHN R. ELSON. 

(Filed 26 February, 1941.) 

APPEAL by plaintiff from hTe t f l e s ,  J., at December Term, 1940, of 
BUNCOMBE. 

Civil action for breach of warranty in the sale of food for human 
consumption. 

Upon denial of liability and issues joined, the jury answered the issue 
of warranty in favor of the defendant. 

From judgment on the verdict, the plaintiff appeals, assigning errors. 

Ford  & L e e  for plaint i f f ,  appe l lan f .  
H n r k i n s ,  Van W i n k l e  d? W a l t o n  for de fendan t ,  appellee. 

PER CURIAM. This is the same case that was here at  the Fall Term, 
1940, on plaintiff's appeal from a judgment of nonsuit, reported in 
218 N. C., 157, 10 S. E. (2d), 668. 
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I n  the present trial, which was limited to issues arising on plaintiff's 
allegations of breach of warranty, there seems to be no substantial de- 
parture from the rules of procedure, as plaintiff alleges. The verdict 
and judgment will be upheld. 

N o  error. 

NELL LUTHER v. JIOUSTAIN 'TRANSPORTATION COMPANY, 
ISCORPORATED. 

(Filed 3 March, 1941.) 

APPEAL by defendant from .Ir?nstrong, J., a t  September Term, 1940. 
of BUNCOMBE. No error. 

S a n f o r d  11'. B r o w n  for plaint i f f ,  appellee. 
J o h n  C .  Cheesborough for de fendan t ,  appel lanl .  

PER C ~ R I A X .  This action was brought to  recover for in jury  to prop- 
erty and consequent damage to the plaintiff through the alleged negli- 
gence of the defendant, in the operation of its motor vehicle. 

The defendant company was the owner of an  automobile which, i n  the 
qervice of the defendant, collided with the automobile of plaintiff on the 
occasion complained of. 

The plaintiff introduced evidence tending to show that  the collision 
was the result of unlawful speeding and failure to keep a proper lookout 
on the part  of defendant's servant and driver. 

Vpon careful perusal of the exceptions taken (luring the progress of 
the trial, we find 

N o  error. 

6. A. T'ISSOS v. P .  I.. BVERETTE, 'CRAIIING AS A. & E. TRUCK LINE. 

(Filed 19 March, 1941.) 

APPEAL by $aintiff from S i m o c k s ,  J., September Term, 1940, of 
WAYNE. NO error. 

This was an action to recover damages for personal injury growing 
out of collision between the plaintiff's automobile and the defendant's 
truck, at a street crossing in Goldsboro. The defendant set u p  the 
tlcfense of contributory negligence. Issues of ntygligence, contributory 
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negligence and damages were submitted to the jury. The jury answered 
the issue addressed to the defendant's negligence in favor of plaintiff, but 
found that the plaintiff by his own negligence contributed to his injury. 
From judgment on the verdict in favor of defendant, the plaintiff 
appealed. 

J .  F a i s o n  T h o m s o n  a n d  S c o t t  B. B e r k e l e y  for  p l a i n t i f ,  appe l lan t .  
R o y a l l ,  G o s n e y  & Smith a n d  J a m e s  G l e n n  for d e f e n d a n t ,  appellee.  

PER CURIAM. There being evidence to support the verdict of the jury 
in favor of the defendant on the issue of contributory negligence, the 
judgment dismissing the action must be upheld, unless there was error 
in the admission of evidence or in the charge of the court addressed to 
that issue. A careful examination of the record leads us to the conclu- 
sion that the exceptions to the admission of testimony and to the instruc- 
tions given by the court to the jury are without substantial merit. 

I n  the trial we find 
No error. 

A. S. DRPE, PLAISTIFF, V. RADIATOR SPECIALTY COMPANY, DEFENDANT. 

(Filed 30 April, 1941. ) 

APPEAL by defendant from C l e m e n t ,  J., at October Term, 1940, of 
MECXLENBURG. Xo error. 

Suit by plaintiff to recover for amount alleged to be due as balance 
on salary under special contract. Defendant denied contract or that it 
owed plaintiff anything upon his demand, pleaded the statute of limita- 
tion and set up cross action by way of counterclaim. Verdict and judg- 
ment for plaintiff in the sum of $5,205.32, with interest, subject to 
stated credits, including counterclaim. 

Defendant appealed. 

G. T .  Carswe l l  and  J o e  W .  Ervin for p la in t i f f ,  appel lee .  
R o b i n s o n  & J o n e s  f o r  d e f e n d a n f ,  n p p e l l n n f .  

PER CURIAN. The evidence is rather voluminous and is quite contra- 
dictory as  between that of the plaintiff and that of the defendant. 'I'he 
evidence of the plaintiff, if believed, was fully adequate to maintain his 
contentions, and the evidence of the defendant, if believed, was sufficient 
to defeat him. 



864 I N  T H E  SUPREME COURT. [219 

I t  was peculiarly a jury case, and the jury has spoken. We find 
nothing in the exceptions of the defendant that would justify a new trial. 

No error. 

ANNE LIBBY McDOShLD v. ATLANTIC GREYHOUND CORPORATION. 

(Filed 30 April, 1941.) 

APPEAL by plaintiff from Parker ,  J., at  December Civil Term, 1940, 
of WAKE. 

Civil action for recovery for personal injuries a1 egedly resulting from 
actionable negligence. 

The jury answered the issue of negligence in the negative. From 
judgment thereon, plaintiff appeals to Supreme Court and assigns error. 

Li t t l e  & W i l s o n  and R. L. M c M i l l a n  for plaint i f f ,  appellant.  
Douglass & Douglnss for defendant ,  appellee. 

PER CURIAM. A careful consideration of the several assignments of 
wror shown in the record on this appeal fails to reveal cause for dis- 
turbing the result of the trial in the Superior Court. Hence, in the 
judgment below, there is 

No error. 

EVA LEE JUSTICE FOY, WIDOW: EVA LEE FOY, J.  H. FOY, JR., GEORGE 
EDWARD FOY AND J E A S  ELIZABETH FOY, CHILDREPI', V. MAUDLIN 
MOTOR COMPANY, ESIPLOYER, AND IJ .  S.  FIDIOLITY & GUARANTY 
COMPANY, CARRIER. 

(Filed 7 May. 1941.) 

APPEAL by plaintiffs from TT'ibliams, J., a t  Dectmber Term, 1940, of 
NEW XIANOVER. Affirmed. 

Harr i s s  h'ewman artd E. K. B r y a n  for plaintiffs. 
T h o m a s  A.  B a n k s ,  R. I;. h'az'age, and J o y n e ~  8 Yarborol lgh for 

defendants .  

PEE CURIAM. This was a proceeding under the Workmen's Conipen- 
sation Act to secure compensation for the death of John Henry Fop. 
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The Industrial Commission found as a fact, from the evidence offered, 
that the injury by accident resulting in the death of the decedent did not 
arise out of nor in the course of his employment as an automobile sales- 
man, and denied compensation. Upon appeal to the Superior Court 
the award was affirmed and judgment rendered accordingly. As there 
was evidence to sustain the finding and conclusion of the Industrial 
Commission, the judgment below must be affirmed. Lockey v. Cohen, 
Goldman. & Co., 213 N .  C., 356, 196 S. E., 342;  Buchanan v. Highway  
Corn., 217 N. C., 173, 7 S. E. (2d), 382. The exception to the denial 
of plaintiffs' motion to remand the case to the Industrial Commission 
cannot be sustained. B y r d  v. Lumber  Co., 207 N .  C., 253, 176 S. E., 
572. 

Judgment affirmed. 
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OF THE LATE 

W I L L I A M  JACKSON ADAMS 

TO THE 

SUPREME COURT OF NORTH CAFIOLINA 

MAY 20, 1941 

I have been asked by Mrs. Adams and her son, W, J. Adams, to present 
to the Court this excellent portrait of their husl~and and father, the 
Honorable William Jackson Adams, a former Associate Justice of this 
high tribunal. 

I t  is fitting and in accord with the precedents that at  this time there 
should be an attempt to characterize and appraise the man and his life. 

William Jackson Adams was born in Rockingharn, Richmond County, 
North Carolina, 27 January, 1860, the son of Shockley D. Adams, a 
Methodist Minister, native of Marlborough County, South Carolina, and 
Mary Jackson Adams, of Moore County, North 13arolina. He  was a 
descendant on his father's side from the Adams and Gibson families of 
South Carolina. Mary Jackson ddams, his mother, was of gifted 
ancestry-the Clarke and Jackson families of Moore County. The 
parents of Judge Adams gave him the best in character, intellect and 
ancestry. I t  is a rich heritage to be brought up under the tutelage of a 
minister father and a good mother. 

Judge Adams was prepared for college in the schools in Carthage, 
Warrenton and Greensboro. 

I n  the fall of 1877 he entered the Freshman Class of Trinity College- 
then located in Randolph County-an institution consistently distin- 
guished for its sincerity and high standards. R e  remained at  Trinity 
until the close of the fall term of 1878 and in January, 1879, he trans- 
ferred to the University of North Carolina and entered the Sophomore 
Class. I n  1881 he graduated from the University of North Carolina in 
the largest class since its reopening after Reconstruction. I n  1924 the 
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University of North Carolina conferred upon him the honorary degree of 
LL.D. This degree was well earned-a fitting recognition of ripe scholar- 
ship and outstanding statesmanship. 

To those who knew him intimately it was no surprise that  he should 
turn  to the Law for his life work. H e  entered the School of Law a t  the 
University immediately after his graduation and pursued his law course 
under Dr.  John Manning. The impress of this great teacher on young 
Adams was lasting. H i s  conception of the law was high-this had been 
taught him by this great teacher. License was issued to him by this 
Court a t  the October Term, 1883, and he began immediately to practice 
in Carthage, North Carolina. 

H e  pursued the law zealously and was a wise counsellor, as well as a 
successful advocate. 

I n  1890, Judge Adams formed a law partnership with J. C. Black, 
under the firm name of Black & Adams. This partnership continued 
until Mr. Black's death in 1902. Thereafter Judge Adams practiced 
alone until December 12, 1008, when he was appointed Judge of the 
Superior Court, to succeed Honorable Walter H .  Keal, resigned. 

The law practice of Judge Adams from 1883 until 1908 covered, not 
only a wide territory, including the appellate courts, but such a variety 
of litigation that  gave him a rich and full experience in the practice, as 
well as in the habits of the people of the State. His  course as a lawyer 
was eminently successful, characterized a t  all times by a sincerity of 
purpose and honesty of conviction. The confidence that  the people had 
in him, while great, was well placed and honestly deserved. 

I n  politics Judge d d a m s  was not without experience. H i s  first politi- 
cal employment was as Attorney for the County of Moore-a position 
then full of work, but remarkably free from substantial remuneration. 
H e  was called to public station in times that  "tried men's souls." H e  
was well fitted for great office, great events. H e  was loyal to his political 
party. H e  voted for its nominees, State and National. H e  did not 
substitute his judgment for that  of his party in the selection of nominees. 
H e  believed in government through political parties. Judge Xdams 
served as Chairman of the Democratic Executive Committee of Moore 
County. The strength of his influence was a big element in Democratic 
influence in Moore County. 

I n  1892, Judge Adams was elected to represent Moore County in the 
House of Representatives. I n  1894, he was elected to the Senate from 
his Senatorial District, then composed of the counties of Moore and 
Randolph. When this Senate was organized in January,  1895, i t  was 
found that, excepting R. A. Doughton, Lieutenant Governor and Presi- 
dent of the Senate, there were only six Democrats in that  body: Bbell, 
Adams, Dowd, Green, Mercer, and Mitchell. This lonely six withstood 
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the surge of the times and kept the Democratic rudder straight. Their 
record is a proud history for North Carolina. 

Judge Adams served as a member of the Board of Internal Improve- 
ments from 1899 to 1901. On 8 April, 1915, Govcbrnor Craig appointed 
Judge Adams a member of the Commission to revirie the system of Court 
procedure. 

Judge Adams came to the Superior Court bench upon the resignation 
of Judge Walter H. Neal, and was elected for a full term in 1910 and 
another full term in 1918. On 19 September, 1921, Governor Morrison 
appointed Judge Adams Associate Justice of this Court to fill the unex- 
pired term of Justice W. R. Allen, deceased. I n  1922, he was elected 
to the same office for the unexpired term and in 1926 for a full term of 
eight years. Judge Adams died 20 May, 1934. On 19 December, 1906, 
he married Miss Florence Wall, of Rockingham, Richmond County, 
North Caroliha. This marriage united two families, long distinguished 
in North Carolina. These two lives so blended that each ministered to 
each in all high inspirations of mind and charactel*. To this union one 
son was born, W. J. Adams, Jr., a member of the bar of this Court, who 
is now a member of the Attorney-General's staff. 

I n  early life Judge Adams joined the Methodist Church, and remained 
a consistent and devoted member to the time of his death. Judge Adams 
attempted no show of religion. He  did not beli~~ve in the kind that 
"vaunteth itself." His religion was a vital part of his personality. I t  
was at  all times a dependable guide and comfort. 

Judge Adams' great service was in his judicial labors. His  long and 
wide experience as Superior Court Judge, holding (court in every county 
in the State, constituted a rich field for the application of the law to the 
people he loved. While a great student, with unceasing desire to learn, 
not only what the law is, but its sources, his labors and ministrations on 
the Superior Court bench were thoroughly practical. The office of 
Superior Court Judge has been characterized by many of our greatest 
nien as the most important office in the State. The reason assigned is 
that it is the great trial Court administered by the people in which the 
law is directly applied to the conduct of the individual citizen. I t  is a 
rare gift when a Judge is able to know what the law is and to temper 
its strong hand, not only with accuracy, but with mercy. There has been 
no waste of judicial machinery on account of his errors as a trial judge. 
He  enjoyed from the beginning of his judicial career the respect of the 
bar and the officers and jurors of his courts. While the thief felt the 
halter draw, he found no excuse for a lack of respelzt of the law. 

When Judge Adams came to the Supreme Court of this State he 
brought a rich experience at  the bar, and in the trial court to its service. 
True scholarship is a necessity for great judicial attainments, but equally 
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necessary is a practical experience gained at  first hand, either at the bar 
or on the trial bench, or in both of these spheres. Judge Adams was 
wealthy in his experience in both. 

Judge Adams' mind was not only trained in the acquisition of knowl- 
edge, but i t  was full of the power of analysis. From his admission to 
the bar to the end of his career Judge Adams was a most diligent student 
of the science of the law and the application of its sublime principles to 
the transactions of men and their relations to each other. He  was a 
lawyer of ability and distinction-a great mind, with judicial poise, all 
of which commanded the respect of his brethren of the bar. These quali- 
ties brought to him a clientele worthy of the best legal minds of the 
State. He  was equally successful in his judicial roles. His long and 
useful service is known in every county in the State. To his other quali- 
ties he added sound judgment, with a rare knowledge of an insight into 
human nature. H e  was quick to ~erceive both from the muddled facts 
in the trial court, as well as from an obscure record in the appellate 
Court, what justice and equity directed. His  nature was warm and 
sympathetic. - H e  was always merciful, but just. H e  had too much 
regard for the "light of jurisprudence" and its proper administration 
to pretend to be better and wiser than the law. His opinions contained 
in Volumes 182 to 206, inclusive, of the North Carolina Reports, will 
always serve as monuments to him and guide-posts to his brethren who 
come after him. 

Judge Adams was not only learned in the law, but his scholarship had 
a wide culture. He  was deeply read in the science of government. He  
loved history and especially the record of his own State. He  was famil- 
iar with the great authors of the world and of all times. He  indulged 
for long hours in association with good books. He loved the loveliness 
of natural things-flowers and trees, the colors of autumn and the birth 
of spring. He  was a lover of nature, of books, of friends. He  found in 
these the happiness that riches cannot buy. He  was generous in heart, 
cultured in mind, courtly and chivalrous among men and women. He  
was courageous and yet gentle. He  never faltered when once he had 
found the truth. 

"And is he dead whose glorious mind 
Lifts thine on high? 

To live with those we leave behind 
I s  not to .die." 
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REMARKS O F  C H I E F  J U S T I C E  STACY,  U P O N  ACCEPTING PORTRAIT 
O F  T H E  LATE A S S O C I A T E  J U S T I C E  WILLIAM .I. ADAMS,  IN T H E  

S U P R E M E  C O U R T  ROOM. 20 MAY. 1 9 4 1 .  

The Court is pleased to accept this splendid portrait of the late Associ- 
ate Justice William J. Adams, and i t  has heard with sympathetic under- 
standing and gratification the just and faithful tribute of his friend and 
ours, who has spoken today. We heartily agree with the speaker that he 
will take his place among the ablest and most learnzd judges of the com- 
monwealth. H e  was a lawyer of the first rank. 

I n  twenty-five volumes of our Reports, beginning with the 182nd and 
ending with the 206th) his opinions reveal a marked accuracy of learning 
and constant devotion to duty. I n  his first case here he was assigned the 
task of dealing with the R u l e  in Shel ley 's  Case. R e i d  v. J e a l ,  182 N .  C., 
192. I n  his last prepared opinion, which was adopted by the Court after 
his death, the question was the discontinuance of neighborhood road. 
I n  r e  P e t i t i o n  of E d w a r d s ,  206 N .  C., 549. Hi s  inrestigations covered 
a wide variety of subjects. H e  delighted in the pursuit of the ideal. 
Always courteous, he was a most agreeable as well as a most valuable 
member of the Court. While a profound student of the law, he never 
assumed that his knowledge was all-embracing, or that his conclusions 
were sacrosanct, albeit his mind ranged upon the mountain heights. H e  
freely accorded to others the right to their views and the privilege of 
expressing them. This made him most helpful in conference, and his 
familiarity with the decisions, their meaning and significance, gave him 
an unique place among his associates and in the esteem and affection of 
the members of the bar. We welcome the opportunity of receiving his 
portrait. 

The Marshal will see that  i t  is assigned to its proper place, and these 
proceedings will be published in the forthcoming vo ume of the Reports. 
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(References a r e  to the  Analytical Index, which begins on page 904, 
and to the  case.) 

Abandonment-Abandoned wife is free 
t rader  see Nichols v. York, 262; 
separation a s  grounds fo r  divorce re- 
quires more than  mere abandonment 
see Oliver v. Oliver, 299; there i s  
no common lam o r  statutory offense 
of abandonment of illegitimate 
child see S. v. Gardner, 331. 

Actions-Right of married woman to 
maintain action against  husband see 
Bogen v. Bogen, 31;  consolidation 
of actions for  t r ia l  see Osborne v. 
Canton, 139; joinder of causes see 
Peitzman v. Zebulon, 473; joinder 
of counts see S. v. Galcutt, 545; 
Declaratory Judgment Act see Johlt- 
8092 v. Wagner, 235 ; parties who 
may sue or  be sued:  Nonresidents 
see Rogen v. Bogen, 51; labor 
unions see Hn l lma~t  v. Union, 798; 
forms of action in general see 
Motor Co. v. Credit Co., 199; dis- 
tinctions between actions in  tor t  
see Powers v. Trus t  Co., 254; pen- 
dency and termination see McFet- 
ters v. McFctters, 731. 

Admissions-In pleadings see Dilling- 
ham v. Gardner,  227. 

Adverse Possession-Actual, hostile, 
and exclusive possession in general 
see D ~ t i i s  v. Land Bank, 248; ten- 
an t s  in common see Perry  2;. Bas- 
sewgc~,  838 ; hostile character of 
possession a s  affected by domestic 
relationships see Sichols v. York, 
262 : necessity of claim under known 
and visible lines and boundaries see 
Davis v. Land Rank, 218; continuity 
of possession see Davis 2'. Land 
Bonk, 248 ; tacking possession see 
Sichols v. Fork. 262 ; what consti- 
tutes color of title see S ic l~o l s  v. 
Yorli. 26'2; I'err!~ v.  Basscngcr, 838: 
time necessary to ripen title a s  be- 
tween indiriduals under color of 
title see Pcrrlj  G. B a s s o ~ g e r ,  838. 

Affidavit-Requirements of, to obtain 
inspection of writings see Patterson. 

G .  R. R., 23;  requirements of, to ob- 
tain examination of adverse par ty  
see Oudger 1;. Robinson Bros., 251; 
Wnahington v. RIM, Inc., 856. 

After Acquired Title--See Nichols v. 
York, 262. 

After-born Children-Remainder to 
A's children held to vest a t  time of 
execution of deed subject to be 
opened up  to include after-born 
children see Jefferson v. Jefferson, 
333 ; after-born remaindermen held 
estopped by judgment for  sale for 
parti t ion see Pe r ry  v. Bassengc3r, 
838. 

Agriculture-Termination of lease for  
breach of agreement by tenant see 
Warren v. Breedlove, 383. 

Alienation, Restraint on-See Ear ly  
v. Tayloe, 363. 

Alimony-See Oliver v. Oliver, 299 ; 
Barrotc v. Barrow, 544 ; McFetters 
v. NcFetters,  731; s m i t h  v. Smith,  
768. 

Allergy-Action to recover fo r  poison- 
ing from use of insecticide see 
Simpson 2;. Oil Co., 596. 

Ambiguity-Patent and latent ambigu- 
ities see Pe r ry  2;. Morgan, 377. 

Amendment - Of pleadings during 
t r ia l  see Osborne v. Canton, 139; 
Frecwian c. Ball. 329; amendment 
a f t e r  jndgment sustaining demurrer 
see Cod!, I.. I Iore!~, 360. 

Amox-Action to recover for poison- 
ing from use of, see Sirnpsotc v. Oil 
Co., 505. 

Answer--Notions to be allowed to 
amend during trial. see Osbornc v. 
Ca~?ton.  139; amendment a f t e r  judg- 
ment sustaining demurrer to affirm- 
ative defense see Cody v. H o v c ~ ,  
369. 

Appeal and Error-In criminal cases 
see Criminal Law ; appeals from 
Unemployment Compensation Com- 
mission see I n  r e  Steeln~an,  306; 
appeals from Industrial  Commis- 
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sion see Beach v. McLean, 521; 
Casey v. Board o f  Education, 739; 
review o f  orders o f  municipal board 
o f  adjustment see I n  re Pine Hill 
Cemeteries, Inc., 735 ; appeals from 
clerk o f  court see Bunum v. Bank, 
109; Cody v. Hovey, 369; Perry v. 
Basacnger, 838; appeals from mu- 
nicipal to  Superior Courts see Reyn- 
olds v. Wood, 626; nature and 
grounds o f  appellate jurisdiction o f  
Supreme Court in  general see Mc- 
Kay v. Bullard, 589; judgments ap- 
pealable: premature appeals see 
Yadkin Count?/ v.  High Point, 94;  
Motor Go. 2;. Credit Go., 199; John- 
yon v. Ins. Co.. 445; motions in  Su- 
preme Court see Osborne v. Canton, 
139; exceptions to  flndings o f  fact 
see Vestal v.  Vending Machine Co., 
468; parties entitled t o  complain 
and take exception see Maynard v .  
Holder, 470 ; McKat! v.  Bullard, E&9 ; 
theory o f  trial see Simons v. Le- 
brun, 42; Livingston v. Investment 
Co., 416; form and requisites o f  
transcript see Osborne 2;. Canton, 
139 ; abandonment o f  exceptions and 
assignments o f  error by failure t o  
discuss same in  briefs see M a ~ n a r d  
v. Holder, 470: Currin a. Currin, 
816; review o f  discretionary rulings 
see Osborne v. Canton, 139; Cody v. 
Hoveu, 369; review o f  injunctive 
proceedings see Sincath v. Katzis, 
434; reriew o f  flndings o f  fact see 
Bcrr?~  2,. Payne, 171 ; Blackburn v. 
U700dnzen o f  the World, 602; Dil- 
lingham v. Gardncr, 227 ; Laughridge 
v. Lnnd Rank, 392; Sincath v. Kat- 
cie, 434; presumptions and burden 
o f  showing error see Osborne v. 
Canton, 139 ; Sincath v. Katxis, 434 ; 
May~iard v. Holder, 470 ; harmless 
and prejudicial error see Clark v.  
Henrietta Nills, 1 ;  Gudger v. Rob- 
inson Bros., 251; Chinnis v.  R. R., 
328; McKafl v, Bullard, 589; Simp- 
son v .  Oil Co., 503; Currin v.  Cur- 
rin, 815; Swineon v. hTancc, 772; 
review o f  exceptions to  judgment or 
to signing o f  judgment on flndings 
o f  fact see Dilli~?uham v. Gardncr, 
227; Kcel v. Trust Co., 259; l'arris 
v. Fischer & Co., 292; Vcstal v.  

Vending Nachtne Co., 468; Jones v. 
Griggs, 700 ; :eview of  judgments on 
motions t o  >Ionsuit see Pinnix v. 
Grinn,  35 ; Mitchell v.  Saunders, 
178; review o f  constitutional ques- 
tions see S. t). d f U 8 6 ,  226; questions 
necessary to  determination o f  ap- 
peal see Pozclers v.  Trust Co., 254; 
Smith v, Duke Uniz;er$ity, 628; pe- 
tition to  rehear see Cotton Go. v.  
Henrietta Mills, 279 ; Barnes v.  
Teer, 823; Smith v.  Kappas, 860; 
remand see Guilford County v. 
Guilford College, 347; Cody v. 
Hovc!~, 369; Barnes v.  Teer, 823; 
law o f  the case see Johnson o. Ins. 
Co., 802; Warren v. Ins. Co., 368; 
Srmpson 11. Oil Co., 595; Smith v. 
Kappa$, 860 ; stare decisicr see 
Whitle?/ v. Arenson, 121; I n  re Will  
of  ,lfcDonnld, 209. 

Appearance-General appearance see 
Vestal v. Vending Machine Co., 468. 

Assault-Duty to  retreat in  face o f  
assault see S. v. Rodde?], 532. 

Assignments o f  Error-Abandonment 
o f ,  by failure to  discuss same in  
briefs see Maynard v .  Holder, 470; 
Currin v. Cuwin, 815; S. u. Miller, 
514. 

Assumption o f  Risk-Under Federal 
Employers' L~abi l i ty  Act see Laugh- 
ter v. Powell, 689. 

Attachment-Liens and priorities see 
Truck Corp. 1). Wilkins, 327. 

Attorney and Client-Court may al- 
low attorney fees against defendant 
in  action for alimony without di- 
rorce and pe~rdente lite before judg- 
ment o f  volur~tary nonsuit is enter- 
ed see McFet~ ers v. McFetters, 731 ; 
privileged conlmunications see Blay- 
lock v .  SattevReld, 771. 

Automobiles-&rrice o f  process on 
nonresident automobile owners see 
Bogen 1).  Bogen, 51;  Casey v. Bar- 
ker, 465; serrice o f  summons on 
foreign mot01 carrier in action by 
nonresident see Kin9 ti. Motor 
Lines, 223; liability o f  city for in- 
jury to  moto-ist because o f  defect 
or obstruction in  street see Alberty 
1 ) .  (freeneboro, 649; accidents at 
vrossings see Hnmpton v .  Hawkins, 
205; Chinnis v. R. R., 528; injuries 
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resulting from contractor's failure 
to  maintain proper warning signs 
on highway under construction see 
Ryals v.  Contracting Co., 479; lia- 
bility o f  bus company to  passengers 
see White  v.  Chappell, 652; Lan- 
caster v. Greyhound Corp., 679; 
what law governs action for acci- 
dent occurring in  another state see 
Bogen v. Bogen, 51; Lancaster v .  
Greyhound Corp., 679 ; Hale v. Hale, 
191; pedestrians see Pearson v. 
Stores Co., 717 ; due care in  operation 
o f  vehicles in  general see Mills v.  
Moore, 25; Lnncastcr v.  Greyhound 
Corp., 679; attention to  road and 
proper lookout see Mills v. Moorc, 
25; safety statutes in  general see 
Kolman v. Silbert, 134; speed in  
general see Kolman v. Silbert, 134; 
Barnes v. Teer, 823; intersections 
see Lancaster v. Greyhound Corp., 
679; Swinson v. Nance, 772; skid- 
ding see Williams v. Thomas, 727; 
Kolman v. Silbert, 134 ; sufficiency 
o f  evidence o f  negligence and proxi- 
mate cause and nonsuit see Mills 
v.  Moore, 25; Lancaster v.  Grey- 
hound Corp., 679; Williams v. 
Thomas, 727 ; contributory negli- 
gence see Pearson v. Stores Corp., 
717 ; intervening and concurring 
negligence see Lancaster v.  Grey- 
hound Corp., 679; H e ~ t e r  v.  Motor 
Lines, 743 ; instructions in  automo- 
bile accident cases see Kolman v. 
Silbert, 134; Barnes v.  Teer, 823; 
liability o f  owner or driver for in- 
juries t o  guests and passengers see 
Hale v.  Hale, 191; negligence o f  
driver imputed t o  guest or passen- 
ger see Hampton v ,  Hawkins, 205; 
Swinson v. Nance, 772 ; liability o f  
owner for driver's negligence in  
general see Hawes v .  H a ~ n e e ,  535 ; 
liability o f  employer for negligent 
driving o f  employees i n  general see 
Pinnix v.  Qrifln, 35; course o f  em- 
ployment see Pinnix v. Orifln, 35; 
Ross v. Tel. Co., 324; Creech v. 
Linen Service Corp., 457; family 
car doctrine see Hawes v. Haynee, 
535; failing t o  stop af ter  accident 
see S. v.  King, 667; sufficiency o f  
evidence and nonsuit in  murder and 

manslaughter prosecutions see 8. v.  
Znscore, 759; revocation and sus- 
pension o f  licenses see S. v.  Mc- 
Daniels, 763. 

Bailment-Actions for failure to re- 
turn or surrender property see Wil-  
son v. P o ~ e y ,  261. 

Banks and Banking-Evidence o f  
bank's wrongful return o f  check 
held for jury see Cauley v.  Ins. Co., 
398 ; death o f  drawer terminates 
authority to  pay check see Graham 
v. IIokc, 765. 

Bastards-Action by child against pu- 
tative father t o  compel support see 
Ray v. Ray, 217; there i s  no com- 
mon law or statutory offense o f  
abandonment o f  illegitimate child 
see S. v.  Gardner, 331; right to  in- 
herit from, or through, see Davis 
v.  Crump, 825. 

Bill o f  Discovery-Nature and scope 
o f  remedy o f  examination o f  ad- 
verse party see Gudger v .  Robin- 
son Rros., 251; Washington v. Bus, 
Inc., 856; affidavit and proceedings 
to  secure examination o f  adverse 
party see Gudger v. Robinson Bros., 
251; Washington v. Bus, Znc., 856; 
affidavits and procedure to  secure 
inspection o f  writings see Patterson 
v. R. R., 23. 

Bill o f  Farticulars-Party desiring 
more detailed or speciflc allegations 
in  pleading o f  adverse party must 
aptly move for bill o f  particulars 
or that allegations be made more 
deflnite and certain see Livlngstolt 
v. Investment Co., 416. 

Bills and Notes-Corporation is with- 
out express or implied power t o  
guarantee payment or endorse note 
o f  i ts president solely for his ac- 
commodation see Brinaon v. Supply 
Co., 498; Brinson v. Supply Co., 
503 ; form and validity see Graham 
v. Hoke, 755; seals see Currin v. 
Currin, 815 ; presumptions o f  nego- 
tiation from possession see Dilling- 
ham v ,  Uardner, 227 ; holders in  due 
course see Currin v.  Currln, 815; 
parties see Dillingham v. Gardner, 
227. 

Bond Act-See McGuinn v. High 
Point. 56. 
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Builds-Liability of aldermen for  fail- 
ing to require bond of municipal 
t ax  collector see Old For t  v. H a r -  
??!OH, 241. 

I3o1uitlaries - Competency and  rele- 
vance of evidence in actions in 
ejectment to t ry  t i t le see Drllrng- 
huln v. Gardner,  227; McKnu v. 
Bitllard, 589; general rules for  as- 
cert:~inment of bonntlaries see ZJ( rr!t 
I > .  Morgan, 377 ; detinitrness of de- 
sc.ription and  admissibility of parol 
evidence see Perrit  c.  Ilorqa)!, 377; 
tlec.larations see .Ilu~nccrd v. Holder, 
470. 

Briefs-Abandonment of exceptions 
and :~s.iignments of er ror  by failure 
to  discuss same see Vuynard v. 
Holdcr, 470 ; Currtn v. Currin,  813 ; 
R. r .  Aftller, 514. 

Broatlside Exception-Exception to 
"findings of fact" held defective a s  
broadside exception see l'estul v. 
Vf nding Machine Co., 468. 

Burden of Proof-In actions in eject- 
ment see D a v ~ s  v. Lnnd Rank, 248; 
M c K a ~ l  .c. Bullnrd, 580; upon plea 
of s ta tu te  of limitations see Powers 
v. Trus t  Co., 254; of proving irregu- 
lar i ty  in foreclosure see Drllinghanz 
v. Gardner,  227; Pearce v. TVatkirrs, 
636; in partition proceedings see 
Davis v. Crump, 625; in actions on 
life policy see Blackburn v. Wood- 
men of the World, 602; in actions 
f o r  wrongful death see White v. 
Chnppcll, G 2 ;  of proving t h a t  
maker  did not adopt printed seal 
see Czcrrin v. Currin. 815; in action 
to ehtablihh lost deed see Rarvcs v. 
Allcork, 360: in  actions for  negli- 
gence see Wall v. Aslwvrllc, 163; 
rcs  ipsa loquit?(r does not affect 
burden of proof see N i t c h d l  v. 
Saundcr .~ ,  178; instructions on bur- 
den of proof see 8. v. Cash, 818; 
instructions on  resumptions and 
burden of proof in homicide prosc- 
cutions see S. v. Blue, 612; S. v. 
Sh ct li, 811. 

Burden of Showing Error-Is on ap- 
pellant see Osborne v. Canton, 139; 
Sincnth v. Katzis,  434. 

Bus Companies-Liability to passen- 
gers see White v. Chappell, 652; 

Lancaster 2;. Crc i/l/ownd Corp., 679. 
"Butter and  Eg:g Lottery"-See S. v. 

Powdl ,  220. 
Cancellation and Rescission of Instru- 

ments-For f raud see TVolfe .c. Land 
Bank, 313. 

Carriers-Motion for  inspection of 
writings in action by truck carr ier  
ag i~ in< t  rail  t arr iers  alleging viola- 
tlon of ant i  monopoly s ta tu te  see 
I'atterson 2;. R. R., 23;  service of 
procebs on procesb agent for non- 
rrcident motor carr ler  see Zilng v. 
Motor L ~ n c s ,  223; railroad rights of 
way see I<. R. v. Ltssenbee, 318; 
actions againct railroads for  acci- 
dent? a t  crossmgs or  injuries to  per- 
sons on tracks see Hunzpton v. H a w  
ktns, 205; Ghzn?zis v. R. R., 525; 
.Ju.st~ce v. R. R., 273 ; relationship of 
carrier and  rassenger see TVhzte v. 
Chtrppcll, 672 ; degree of care  and  
liability to pawengers in general see 
TVh~tc v. Chappell, 632; injuries by 
accident in t rans i t  see Lancaster  v. 
Gre!/hound Corp., 679; injuries in  
boarding or  alighting see White v. 
('happcll, 632 

Case on Appeal -Dismissal for  failure 
to file statement of case on appeal 
zer 8. 2; Graham, 543; S. v. Shaw,  
344. 

Certiorari-Is proper remedy for  re- 
view of order of municipal board of 
adjustment see I n  r e  Pine  Hrll 
Ccmeterres, I~ i c . ,  735. 

Character Evidence-As substantire 
proof see  S. I,. TVaqstaff, 13. 

C h a r g e s e e  Instructions. 
Charity-Consti-uction and modiflca- 

tion of charitable t rus ts  see John- 
son v. Ti'agncr, 233. 

Chattel Mortgages and Conditional 
Sales-Lien and priorities under 
registered instrument? see T ~ u c k  
Corp. I .  TVrlX ~)rs ,  327. 

Checks-Evidence of bank's wrongful 
return of c h ~ c k  held for  jury see 
Caulel/ v. Ins.  Co., 398; order  drawn 
on bank to pay designated sum out 
of drawer's estate i s  void see Gra- 
ham v. Hoke, 7Z5. 

Chief of Polic,-Liability of alder- 
men for electing one of their  num- 
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ber chief of police see Old For t  v. 
Harnzon, 245. 

Children-Action to recover for  death 
of child struck on highway see Xills 
v. Moore, 25;  Pcnrson v. Stores 
Corp. 717; action to recover for  
death of child killed when struck 
on highway a f t e r  alighting from bus 
see White v. Chappell, 652 ; family 
c a r  doctrine see Hawcs v. Haynes, 
535; mortgaging interest  of ward 
see Hal l  v. Hall ,  805 ; parti t ion of 
land between life tenants and minor 
remaindermen see Perry  v. Bassen- 
ger, 838 ; minor remaindermen, even 
those not in ease, held barred by 
decree of sale fo r  partition in pro- 
ceeding in which they were repre- 
sented by member of their  class see 
Pe r ry  v. Bassenger, 838 ; C. S., 1739, 
providing tha t  "heirs" of living per- 
sons be construed "children" does 
not apply when proceeding es ta te  
is  devised to ancestor, and  does 
not affect rule in  Shelle?/'s case, see 
Whitley v. .4renson, 121. 

Churches-Construction and modifica- 
tion of t rus t  set up  fo r  church de- 
nomination see dohtcson v. Wagner, 
235. 

Circumstantial Evidence-See S. @. 

King, 667; S. v. C'ash, 818. 
Cities and Towns-See Municipal Cor- 

porations. 
Class Representation-See Pe r ry  c. 

Rassenger. 838. 
Clerks of Court-Jurisdiction of Su- 

perior Court on appeal from clerk 
of court  see Bynum v. Bank, 109 ; 
Cod!/ v. Hozq/ ,  369; Per ry  2;. Bas- 
senger, %& ; jurisdiction and powers 
a s  a conrt in general see Cook c. 
Bradsher, 10. 

Coal Chutes-Duty of city to keep 
coal chute corer,  forming integral 
pa r t  of sidewalk, in safe condition 
see Radford 2;. Asheville, 185. 

Colleges-Exemption of property from 
taxation see Rocki?lghanz County v. 
Elon College, 342 ; Guilford College 
0. GII ilford C o ~ n  t?/, 347. 

Color of Title-Instruments constitut- 
ing, see Nichols v. York, 262; Per ry  
u. Bassenger, 838. 

Comity-Title retention contract duly 

registered in  s ta te  where executed 
and property i s  si tuate has  priority 
o re r  subsequent attachment issued 
here see Truck Corp. 2;. Wilkins, 
327. 

Commissioner of Revenue-Service on 
nonresident automobile owner by 
service on Commissioner of Revenue 
see Bogen v. Bogen, 51. 

Commodities-Contracts for fu tures  
invalid see Cody v. Hovey, 369. 

Compensation Act-See Lineberry v. 
Mcbalzc, 257 : Bcach z'. McLea11, 521 ; 
Case!/ v. Board of Education, 739; 
Chadwiclc v. Dept. of Conservation 
atid Dev~lopment ,  766; Unemploy- 
ment Compensation Act see I n  r e  
Steelnmr, 306 ; Uflemployment Com- 
pensation Cont. v. Ins. Co., 576; 
I 'n f  ntplof/nwnt Compensation Con?. 
v. Willis, 709. 

Complaint-Motions to strike irrele- 
vant  and redundant mat ter  see 
Bunurn v. Rank, 109. 

Concurring Negligence-See Bost v. 
Metcalfe. 607 ; Hr7ster v. Motor 
Lines, 743 ; Lancaster v. Greyhound 
Corp., 679. 

Conditional Sales-Title retention con- 
t rac t  duly registered in s ta te  where 
executed and property i s  si tuate 
has  priority over subsequent a t -  
tachment issued here see Truck 
Corp. 1.. Wilkins. 327. 

Confessions-See S. c. TVagstafl, 15. 
Conflict of Laws-Where married 

woman has  right of action under 
o m  laws on transitory cause she 
may maintain action here notwith- 
standing tha t  r ight to maintain ac- 
tion does not exist  in s ta te  of he r  
domicile see Bogen v, Bogen, 51;  
lien of title retention contract reg- 
istered in another s ta te  will be 
given effect here see Truck Corp, v. 
Wilkirrs, 327; action by guest to 
recover for  injuries sustained in 
accident in Virginia i s  governed by 
Virginia law see Hale  1).  Hale,  191; 
ou r  laws govern action on policy 
when application fo r  insurance is  
made here see Pace v. Ins.  Co., 
451; decree of divorce by court of 
another s ta te  on constructive serv- 
ice has  no effect here see Tyeon v. 
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Tyaon, 617; actions on judgments 
of other states see Cody v. Hovey, 
369; Casey v. Barker, 465. 

Connor Act-See Durham v. Pollard, 
750. 

Consent Judgments-Modiflcation of, 
see Hales v. Land Exchange, 661. 

Consolidation of Actions-For trial 
see Osborne v. Canton, 139. 

Conspiracy-Where murder is  com- 
mitted by conspirator in perpetra- 
tion of robbery, other conspirator 
being present, both are  guilty of 
murder in flrst degree see S. v. 
Miller, 514; competency of acts and 
declarations of coconspirators see 
S. v. Wells, 354. 

Constitutional Law-Where married 
woman has right of action under 
our laws on transitory cause she 
may maintain action here notwith- 
standing that  right to maintain ac- 
tion does not exist in state of her 
domicile see Bogen v. Bogen, 51 ; 
lien of title retention contract reg- 
istered in another state will be 
given effect here see Truck Corp. 
v. Wilkins, 327; action by guest to 
recover for injuries sustained in ac- 
cident in Virginia is governed by 
Virginia law see Hale v. Hale, 191; 
prohibition against diminishing sal- 
ary of Judges see Elfrd v. Comrs. 
of Forsyth, 96; court will not give 
advisory opinion on constitutional 
questions see S. v. Muse, 226; ex- 
emption of property of educational 
institutions from taxation see Rock- 
ingham County v. Elon College, 
342; Guilford College v. Guilford 
County, 347 ; delegation of anthor- 
ity by Legislature see EJIrd v .  
Contra. of Forsuth, 96;  legislative 
power over counties and municipal 
corporations see Dunn v. Tezo, 286; 
equal protection, application and 
enforcement of laws see Unemploy- 
ment Compensation Corn. v. Willi8, 
709 ; due process of law : law of the 
land see Hildebrand u. Tel. Co., 
402; Tyson v. Tyson, 617; Unem- 
plogntcnt Compensation Corn. v. 
Willis, 709; right to jury trial see 
Unrrnploument Cornpeltsation Com. 
v. Willie, 709 ; impairment of obliga- 

tions of conti'act see Clark v. Hen- 
rietta Mills, 1 ;  Efird v. Comrs. of 
Forsyth, 96;  full faith and credit 
to judicial proceedings of other 
states see Cody v. Hovey, 369; Ty- 
son v. Tyson, 617; right t o  trial by 
jury in criminal prosecutions see 
S .  u. Muse, 226; right not to be 
compelled to incriminate self see 
8. v. Cash, 83 8. 

Contempt of Court-Willful disobedi- 
ence of court order see McGuinn v. 
High Point, 56; Elder v. Barnes, 
411. 

Contracts--1mpriirment of obligations 
of, see Clark v. Henrietta Mills, 1 ;  
Efird 2,. Comrs. of Forsyth, 96;  val- 
idity and rescission of contracts of 
incompetents see Carawan u. Clark, 
214; contract$: to convey realty see 
Johnson v. Ins. Co., 445; contracts 
to devise or bequeath see Graham v. 
Ifolcc, 765; insurance contracts see 
Insurance ; gaming contracts see 
Codu v. Hovel/, 369. 

Contribution-Right of defendant to 
joinder of third parties a s  joint 
tort-feasors s2e Lackey v. R. R., 
195 ; Bost v. M'etcalfe, 607 ; Smith v. 
Kappas, 850. 

Contributory Negligence-Nonsuit on 
ground of contributory negligence 
see Wall u. Asrteville, 163 ; Hampton 
v. Hawkins, 205 ; Pearson v. Stores 
Corp., 717 ; contributory negligence 
on part of pedestrian injured in 
fall on sidewalk see Wall v. Ashe- 
villo, 163 ; contributory negligence 
of driver causing accident a t  cross- 
ing see Hampton v. Hawkins, 205; 
contributory n2gligence of employee 
under Federal Employers' Liability 
Act see Laughter v. Powell, 689; 
contributory nclgligence of parent a s  
bar to recovery for wrongful death 
of child see Pcarson v. Stores Corp., 
717 ; contributory negligence in  
highway accidvnt cases see Pearson 
v. Stores Corp, 717. 

Corporations-Sc rvice of process on 
foreign corporations under C. S., 
1137, see Parria v. Fiscker & Go., 
292 ; service on foreign motor car- 
rier see Kileg v. Motor Lines, 223; 
property conveyed by corporate re- 
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ceiver is limited by order of sale, 
report and order of confirmation see 
Norehead v. Bennett, 747 ; meetings 
of stockholders, voting and proxies 
see Patterson v. Henrietta Mills, 7 ;  
dividends see Clark v. Henrietta 
Mills, 1 ; Patterson v. Henrietta 
Mills, 7; purchase of own stock by 
corporation see Brinson v. Supply 
Co., 498; powers of corporation, ex- 
press and implied, see Brinson v. 
Supplu Co., 498; Brinson v. Supplu 
Co., 505 ; representation of corpora- 
tion by officers and agents see Pat-  
terson v. Henrietta Mills, 7 ;  Brin- 
son v. Supply Co., 498; Hearn v. 
Erlanger Mills, 623 ; estoppel and 
ratification of ultra vires acts see 
Brinson v. Supply Co., 498; Brinson 
v. Bupplf/ Co.. 505; claims against 
receiver see Britcson v. Supply CO., 
498; Brinson v. Supply Co., 50h: 
right to reorganize see Clark v. 
Henrietta Mills, 1 ; Patterson v. 
Henrietta Mills, 7. 

Costs--Liability for costs in action to 
construe will see Walsh v. Fried- 
man, 151. 

"Cotton Allotments"-Change in Fed- 
eral control policies as  affecting 
agricultural leases see Warren v. 
Breedlove, 383. 

Counties-Establishment and aboli- 
tion of county courts see Eprd v. 
Cornre. of Forsuth, 96; functions 
and powers in general see Eprd v. 
Comrs. of Forsgth, 96; conditions 
precedent to suits against counties 
see Eprd v. Comrs. of Forsl~th, 96. 

Course of Employment-Within doc- 
trine of respondeat superior see 
Pinnia: v. Griffin, 35; Ross v. Tel. 
Co., 324; Creech v. Linen Service 
Corp., 457 ; treatment by physician 
held not in course of employment 
by hospital see Smith v. Duke Uni- 
versity, 628. 

Courts-Jurisdiction of the clerk of 
court in general see Cook v. Brad- 
sher, 10; jurisdiction of clerks of 
court to enter judgment by default 
see Cook v. Bradsher, 10 ; Industrial 
Commission as  court see Chadwick 
v. Dept. of Conservation and Devel- 
opment, 766 ; jurisdiction of Supe- 

rior Court on appeal from Indus- 
trial Commission see Beach v. Mc- 
Lean, 521; Caseu v. Board of Edu- 
cation, 739; appeals from Unem- 
ployment Compensation Commission 
see I n  re Stcelman, 306; jurisdic- 
tion of Superior Court in reviewing 
order of municipal board of adjust- 
ment see I n  re  Pine Hill Cemeteries, 
Inc., 735; municipal court is'with- 
out authority to revoke drivers' 
licenses see 8. v. McDaniels, 763; 
remand when municipal trial court 
is abolished pending appeal see 
Barnee v. Teer, 823; willful dis- 
obedience of court order see Mc- 
Cfuinn v. High Point, 66; Elder v. 
Barnes, 411; removal of causes to 
Federal, see Lackeu v. R. R., 195; 
Motor Co. v. Credit Co., 199; full 
faith and credit to judicial proceed- 
ings of courts of other states see 
Cody v. Hovey, 369; action by guest 
to  recover for injuries sustained in 
accident in Virginia is governed by 
Virginia Law see Hale v. Hale, 191; 
in action by nonresident against 
foreign motor carrier on cause aris- 
ing in another state, service may 
not be had under U. S. C. A. Title 
49, see King v. Motor Lines, 223; 
stare decisis, see Whitley v. h e n -  
son, 121; jurisdiction of courts in 
general see Cody v. Hovey, 369; 
objections to jurisdiction see Cody 
v. Hove?!, 369; appeals from mu- 
nicipal courts see Reynolds v. 
Wood, 626; appeals from clerks of 
court see B?/num v. Bank, 109; 
Cody u. Hoveu, 369; Perry v. Bae- 
eenger, 838 ; establishment, suspen- 
sion and abolition of county, mu- 
nicipal and recorder's courts see 
Eprd v. Comrs. of Fors?/th, 96; ef- 
fect and application of laws of other 
states in general see Tuson v. Tu- 
son, 617; what law governs: Com- 
ity see l'ruck Corp. v. Wilkine, 327; 
transitory causes of action in tort 
see Bogen v. Bogen, 51; Lanoaster 
v .  Greyhound Corp., 679; actions on 
contract see Pace v. Ine. Co., 454. 

Creeks-Action for damages for pond- 
ing water by milldam see Cotton 
Co. v. Henrietta Mills, 270. 
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tions of coconspirator see 8. w. 
Wells, 354. 

Declaratory Judgment Act-see John- 
son, v. Wagner, 235. 

Deeds-Registered instruments are  
competent without proof of signa- 
tures or  execution in absence of at- 
tack of probate see Dillinghanz v. 
Gardner, 227: reformation of, for 
mutual mistake see Remolds v. 
IITood, 626; action to reform deed 
held barred see Jefferson v. Jeffcr- 
son, 333: in action to establish lost 
deed burden is on plaintiff to show 
delivery see Barnes 1;. Bycock, 360; 
contracts to convey realty see John- 
son v. Ins. Co., 445; estoppel by 
deed see Nichols v. York, 262; 
C'roonz v. Cornelius. 761; Perry c. 
B a s ~ e ~ ? g e r ,  838 ; boundaries see 
Perry v. Morgan, 377; State grants 
see Perry v. Norgan, 377; compe- 
tency of grantor see Freeman v. 
Ball, 329; delivery see Barnes 1.. 

dycock, 360; rights of parties under 
unregistered instruments and effect 
of registration see Durham c. Pol- 
lard, 750 ; general rules of construc- 
tion see TVhitle?/ v. Arenson, 121; 
Jefferson c. Jcffcrson, 333 ; estates 
and interests created in general see 
IVhitlqj v. Arenson, 121 ; Jefferson 
c. Jefferson, 333 ; rule in Shelley's 
case see Khitley 2;. Areneon, 121; 
Torrens registration see Perru v. 
Morgatt, 377. 

Deeds of Trust-See Mortgages. 
De Facto-Right of de facto officer to 

emoluments of office see Osborne 2;. 

Canton, 139; defined, see Berrll v. 
Puvnc, 171. 

Default-Jurisdiction of clerk to en- 
ter default final see Cook v. Brad- 
s l~er ,  10. 

Defeasible Fees-See Eharpe v. Z s l e ~ ,  
753. 

De Jure-Right of de jure officer to 
emoluments of office see Osbortle v. 
Canton, 139. 

Delegation of Authority-By Legisla- 
ture see Efird v. Conzrs. of Forsyth, 
06. 

Delivery-As necessary to validity of 
deeds see Barnes c. A~cock ,  3'30. 

Demurrer-Office and effect of de- 

murrer see Efird w. Comrs. of For- 
syth, 96; Hcarn v. Erlanger Mills, 
623; bar of statute of limitations 
may not be invoked by demurrer 
see Motor Co. 2;. Credit Go., 199; 
plea to jurisdiction see Cody .c. 
Hovey, 369; for misjoinder of par- 
ties and causes see Peitxman v. 
Zebulon, 473. 

Department of Conservation and De- 
velopment-Whether firm entering 
into contract with department to 
employ fire warden was subject to 
Compensation Act depended upon 
number of employees of firm see 
Chadwick v. Dept. of Consercatio~t 
and Dccclopnlent, 766. 

Department of Revenue-Right to re- 
voke drivers' licenses see S, v. 3fc- 
Daniels, 763. 

Descent and Distribution-Per stirpes 
defined see Walsh v. Friedman, 151; 
collateral heirs in general see Jef- 
ferson v. Jefferson, 333 ; collateral 
heirs from or through bastards see 
Davis v. Cruntp, 625. 

Directed Verdict - Peremptory in- 
struction that  cause was barred 
held without error see Jefferson u. 
Jefferson, 333; where facts are ad- 
mitted and only question of law is 
presented court may direct verdict 
see Pace v. Ins. Co., 4.51. 

Discovery-See Bill of Discovery. 
Discretion - Discretionary authority 

i s  not unlimited but must be eser- 
cised in good faith see Efird v. 
Comrs, of Forsyth, 96;  motion to 
set aside verdict a s  being against 
weight of evidence is addressed to 
discretion of court see S, v. Wag- 
staff, 15;  Cub Go, v. C a s u a l t ~  Co., 
788; amendment of answer after 
time for filing has expired is ad- 
dressed to discretion of court see 
Osborne v. Canton, 139 ; amendment 
of answer after judgment sustaiu- 
ing demurrer is addressed to dis- 
cretion of court see Codv v. Hovcy, 
369; review of discretionary mat- 
ters see Osborne 2'. Canton, 139; 
Cody v. Hovev, 369; S. v. Wagstaff, 
15. 

Discretionary Duty-Liability of pub- 
lic officer for breach of, see Old 
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Fort v.  Harmon, 241; Old Fort v.  
Harmon, 245. 

Dismissal-Denial o f  motion t o  dis- 
miss is not ordinarily appealable 
see Motor Co. v.  Credit Co., 199; 
bar o f  statute o f  limitations may 
not be invoked by motion to  dis- 
miss see Motor Co. v.  Credit Co., 
199; for failure to  file statement o f  
case on appeal see S. v.  Graham, 
,743; S. v.  Shaw, 544; dismissal as 
o f  nonsuit see Nonsuit. 

Dividends-Right to  have dividends 
accrued on cumulative preferred 
stock paid before dividends are set 
apart or paid on any other stock 
see Clark v. Henrietta Mills, 1 ;  
Patterson v. Henrietta Mills, 7 ; 
laches and limitation o f  actions t o  
enforce right to  priority in  payment 
o f  dividends see Clark v.  Henrietta 
Mills, 1. 

D i v o r c e V e n u e  o f  action for alimony 
without divorce see Dudley a. Dud- 
lell, 765 ; divorce on grounds o f  sep- 
aration see Oliver v .  Oliver, 299; 
residence as condition precedent see 
Oliver v. Oliver, 299; alimony pen- 
dente lite see Oliver v. Oliver, 299; 
Barrow v. Bnrrou), 544 ; NcFetters 
v.  McFetters, 731 ; Smith v. Smith, 
768; alimony without divorce see 
McFetters v.  McFetters, 731 ; valid- 
i ty  o f  decrees o f  foreign courts 
based on substituted service see 
Tylson v. T~json,  617. 

"Doing Businessv-In this State with- 
in  meaning o f  C. S., 1137, see Parris 
v. Fischcr & Co., 292. 

Domestic Services Rendered-Claims 
against estate for domestic services 
rendered deceased see Graham v. 
Hoke, 755. 

I~omicile-Leaving State wi th  inten- 
tion o f  returning at expiration o f  
reasonable time does not interrupt 
residence here see Oliver v.  Oliver, 
299. 

Donatio Mortis Causa-See Bynum v. 
Bank, 109. 

Drains-Right to  drainage o f  surface 
waters see Elder v.  Barnes, 411; 
attachment for contempt for willful 
disobedience o f  order relating t o  
drainage see Elder v.  Barnes, 411 ; 

estahlishmerlt o f  sanitary districts 
see Idol c. ,Yanes, 723. 

Ih-ivers' Licenses-See S. v.  NcDan- 
icls, 763. 

Dry Cleaners--Liability for loss o f  
garment see Wilson v. Posey, 261. 

1)ue Process o f  Law-See Hildebrand 
c .  Tel. CO., 402; Tyson v. Tyson, 
617 ; Unemployment Conzpcnsation 
Com. v.  TVilris, 709. 

Duplicity-See S. I) .  Calcutt, 545. 
Easement - Aa3quisition o f  railroad 

right o f  way by statutory presump- 
tion see R. R. v.  Lissenbee, 318; 
erection anc maintenance o f  tele- 
phone lines along highway consti- 
tutes additional burden for which 
conlpensatiorl must be paid see Hil- 
dcbrand v. l'el. Co., 402. 

Education - Liability o f  municipal 
board o f  education under Compen- 
sation Act for injury to  employee 
paid in  part by State School Com- 
mission see Casey v .  Board of Edu- 
cation, 739. 

Educational Iiistitutions-Exemption 
o f  property from taxation see Rock- 
ingham County v.  Elon College, 
342 ; Guilford Collcge v. Guilford 
County, 317. 

Ejectment-Relation o f  landlord and 
tenant see Simons v. Lebrun, 42;  
sufficiency o f  evidence in  summary 
ejectment set Warren v .  Breedlove, 
383; burden o f  proof in  ejectment 
to  t ry  title see Davis v.  Land Bank, 
248; NcKay v. Bullard, 589; com- 
petency and relevancy o f  evidence 
in  ejectment to t r y  title see DilEing- 
ham v. Gardner, 227; McKay v. 
Bullard, 589 ; sufficiency o f  evidence 
and nonsuit see Dillingham v. Gard- 
ner, 227. 

Election Remedies-Fact that  man- 
damus is available does not pre- 
clude judge from suing to  recover 
salary see E]Trd v .  Comrs. of For- 
syth, 96;  e f fect  o f  election see 
Laughridge v Land Bank, 392; de- 
fendant hcld not prejudiced by re- 
fusal o f  court to  require plaintiff t o  
make election. recovery being con- 
fined to one theory o f  liability, see 
Simpson v .  Oil Co., 595. 

Elwtricity-Rlu?icipal hydroelectric 
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project see McGuinn v. High Point, 
56. 

Emergency Medical Care-Assump- 
tion of liability for emergency med- 
ical care by insured as  affecting 
liability of insurer on indemnity 
policy see Cab Co. v. Casualty Co., 
788. 

Eminent Domain-Necessity for com- 
pensation, acts constituting "tak- 
ing," amount of compensation, and 
competency and relevancy of evi- 
dence on issue of damages see Hil- 
debrand v. Tel. Co., 402. 

Employers' Liability Act-See Laugh- 
ter a. Powell, 689; motion to re- 
move action brought under this act 
to Federal courts see Lackey v. 
R. R., 195. 

Equitable Offsets-Trustors may not 
set up claim for damages for breach 
of collateral contract as  offset 
against right of foreclosure when 
insolvency of cestui is  denied see 
Sineath u. Katais, 434. 

Equity-Estoppel by conduct see Pat- 
terson v. Henrietta Mills, 7 ; super- 
visory power over charitable trust 
see Johnson v. Wagner, 235; equity 
follows the law see McGuinn v. 
High Point, 56; laches see Clark v. 
Henrietta Mills, 1 ;  Pearce v. Wat- 
kins. 636. 

Estates-Created by wills, see Wills ; 
created by deeds, see Deeds; rights 
of life tenant and remaindermen a s  
to improvements see Hall v. Hall, 
805; sale or mortgaging of lands 
owned by life tenant and remain- 
dernien see Hall v. Hall, 803; P e r r ~  
v. Bassenger, 838. 

Estoppel-Taxpayers held estopped 
from attacking validity of munici- 
pal tax levy see Rcrrv v. Payne, 
171 ; stipulation in refinancing 
agreement in which borrower prom- 
ises to pay original usury and ad- 
ditional usury, that borrower would 
not plead usury does not estop bor- 
rower from claiming original usury 
see Mortgage Co. v. Zion Church, 
395; estoppel by judgment see 
Sineath v. Katzis, 434; Keel v. 
Trust Co., 259; estoppel of corpo- 
ration to plead that contract was 

ultra vires see Brinson u. Supply 
Co.. 498; Brinson v. Supply Co., 
805 ; estoppel to attack foreclosure 
see Pearce v. Watkins, 636; estop- 
pel by laches see Clark v. Henrietta 
Mills, 1 ;  Pearce v. Watkins, 636; 
insurer held estopped to deny that 
expiration date of insurance was 
other than that therein stipulated 
see Blackburn v. Woodmen of the 
World, 602; estoppel by deed see 
Nichols c. I'ork, 262 ; Croom v. Cor- 
nelius, 761; Perry u. Bassenger, 
838 ; estoppel by record see Johnson 
v. Ins. Co., 445; estoppel by conduct 
see P a t t e r ~ o n  v. Henrietta Mills, 7 ;  
Wolfe v. Land Bank, 313; wrongful 
acts of third person see Brinson v. 
Suppll/ Co., 505 ; nonsuit on ground 
of estoppel see Wolfe v. Land Bank, 
313. 

Evidence-Competency and relevancy 
of evidence in particular actions, 
see Particular Titles of Actions ; in 
criminal cases see Criminal Law 
and Particular Titles of Crimes; 
burden of proof in particular ac- 
tions see Particular Titles of Ac- 
tions; sufficiency of evidence and 
nonsuit in general see Trial $ 0  22, 
24, Criminal Law 5 52b; sufficiency 
of evidence and nonsuit in  particu- 
lar  actions see Particular Titles of 
Actions and Crimes ; competency 
and sufficiency of evidence is for 
court, weight is for jury, see S. a. 
King, 667 ; harmless and prejudicial 
error in admission or exclusion of 
evidence see Clark v. Henrietta 
Mills, 1 ; Patterson v. Henrietta 
Mills, 7 ; McKau v. Bullard, 589 ; 
Sinopson v. Oil Co., 595; Swinson v. 
Nance, 772; Currin v. Currin, 815; 
S. v. Powell, 220 ; inspection of writ- 
ings see Patterson v. R. R., 23; 
examination of adverse party see 
Cudger v. Robinson Bros., 251; 
Washington v. Bus, Inc., 856; ex- 
pression of opinion by court on, 
in charge, see Petroleum Co. v. 
Allen, 461; S. v. Jcssup, 620; S. v. 
Blue, 612; S. v. Johnson, 757; S. v. 
Cash, 818; expression of opinion 
on, during trial, see S. v. Cash, 818; 
motions to strike see Maynard v. 
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Holder,  470 ; withdrawal  of incom- 
petent evidence see S. a. K i t ~ g ,  667; 
motions to  set  aside verdict a s  be- 
ing against  weight of evidence see 
Cob Co. v. Casualtl/ Co.. 788; S. v. 
Tl'agstnff, 15 ; recitals in trustee's 
deeds a r e  prima facie evidence of 
the i r  correctness see D~l l ingl tum a. 
Gardnrr ,  227 ; Pcarce 7.. Il'utkitfs, 
636 ; conimunications between a t tor -  
ney and  client see Blaf/lock v. Sat-  
terficld, 771; rule t h a t  pa r ty  may 
not impeach own witness s r e  Ross 
v. Tcl. Co., 324; evidence competent 
to  corroborate o r  impeach witness 
see Hester  v. Motor Lines, 743; 
Sicii~son v .  Sancc ,  772; direct  ex- 
amination : leading questions see 
MrKnfi v. Bullard,  589; fac ts  i n  
issue and  relevant to  issues see 
Robbius 2'. Alexander, 475; Stmpsoa 
v. Oil Co., 595 ; similar fac ts  a n d  
transac.tions see Sinlpsotf a. Oil Co., 
593; evidence of former  t r ia l  o r  
proceedings see Szoinson v. Nanco, 
772 ; photographs see Sinzpsolt, v. 
Oil Co.. 595; registered instruments 
see Dillingharn v. Gardner.  227; 
declarations of agents o r  employees 
see P ~ n v i x  v. Grlfln,  3 5 ;  Hester  v. 
Motor Lines, 743 ; declarations 
against  interest  see Currin v. Cur- 
r in ,  815 : admissions in pleadings 
see Dilliizghattz v. Gnrdmr ,  227 ; 
opinion evidence in general see Jo r -  
dan v. Glickman, 388; opinion evi- 
dence a s  t o  cause of death  see Jo r -  
da~z  v. Glickman, 388; Hestcr  v. 
Motor Lincs, 743; expert  testimony 
a s  to  position of inteqtate when 
s t ruck by t ra in  see Jus t ice  v. R. R., 
273. 

Examination of Adverse Party-See 
Oudger v. Robi)ison Bros., 231; 
Ti'nshington v. Bus, Inc. ,  856. 

Exceptions-To rulings on evidence 
see 8 .  I ) .  Wagstaff ,  15:  to  "findings 
of fact" held defective a s  broadside 
esception see Vestal v. Vcndiwg M a -  
chive Co., 468; abandonment of ex- 
ceptions and  assignments of e r ro r  
by fa i lure  to  discuss same in briefs 
see Jlnyiiard v. Holdcr, 470; Currin 
a. Currin,  815; S. v. Xiller ,  514. 

Execution-Elljoining execution see 
Kecl v. T r u ~ t  Co., 259. 

ITxecntors and  Administrators-Pro- 
tection of assets see P c g r a n ~  a. 
Trus t  Co., 224; c l a i n ~ s  against  es- 
t a t e  for  personal services rendered 
deceased set. G'ruhntt~ 1.. Hoke, 735 ; 
actions fo r  accounting see Jotrcs c. 
Griggs, 700. 

ICxemption-Of edncational property 
f rom taxation v e  Rockitfyham 
Couwty a. 1:lott Collcgc, 34% Guil- 
ford Collcyc v. Guilford County, 
247. 

Exper t  Testin3ony-Opinion evidence 
a s  t o  cause of death  see J o r d a n  v. 
Glickman, 388; Hcster  v. Notor  
L ~ t f c s ,  743 ; opinion evidence a s  to  
position of intestate when s t ruck 
by t r a in  see Jus t ice  v. R. R., 273. 

Expressio U n m  E s t  Exclusio Alte- 
rius-See Old F o r t  v.  Harnzon, 241. 

Expression of Opinion-By court ,  in 
charge, see Petroleum Co. v. Allen, 
461; Szcrnscn v. Nance, 772; S. v. 
Jessup, 620 S. v. Blue, 612; S. v. 
King, 667 ; 1:. v.  Johnson, 757 : S. v. 
Cash, 818 ; ~ x p r e s s i o n  of opinion on 
evidence during t r ia l  see S .  v. Cash, 
818. 

Extended Terin Insumnce-See Pace  
v. Ins .  Co., 451. 

Facts,  Findings of-See Findings of 
Fact.  

F a i r  Labor Standards  Act-Petition 
fo r  examination of adverse pa r ty  
to  discover information fo r  filing 
complaint in action under the  Act 
see Washington v. Bus,  Inc., 856. 

False Imprisonment-See Johnson v. 
Cllanl bers, 769. 

False Pretense-Prosec~~tion and  pun- 
ishment see S. v. Smith,  400. 

Family Ca r  L~octrine-See Hazoes v. 
Hal/ncs, 535. 

F a r m  Leases--See Warren v. Brrcd-  
lovo, 383. 

Federal  Court s-Removal of causes 
to, see Lack9y 7.. R. R., 195; Votor  
("0. v. Crcd~il Go., 199. 

Federal  Crop C'ontrol-Change in  Fed- 
e r a l  control policies a s  affecting ag- 
r icultural  l ~ a s e s  see Tl'arrc tt z.. 
Breedlove, 333. 

Federal  Employers' Liability Act-See 
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Laughter v.  Powell, 689; motion to 
remove action brought under this 
Act to Federal courts see Lackey  v. 
R. R.. 195. 

Federal Fair  Labor Standards Act- 
Petition for examination of adverse 
party to discover information for 
filing complaint in action under the 
Act see Washington v ,  Bus ,  Inc., 
836. 

Federal Power Commission-rllunici- 
pality is without authority to sub- 
mit to regulation of, see McGuinn 
v .  High Point ,  56. 

Findings of Fact-Conclusiveness of 
findings see Berru 1). Payne,  171; 
Dillingham v .  Gardncr,  227 ; Laugh- 
ridge v.  Land Bank ,  392; Sineath  
u. h-atzis, 434; Blackburn v. Wood-  
m e n  of the  Wor ld ,  602; review of 
findings and judgments on findings 
see Dillingham v. Gardner,  227 ; Keel 
1.. T rus t  Co., 259 ; Parris v.  Fischer & 
Co., 292 ; Vesta l  v .  Vending Xachine  
Co., 468; Jones v .  Griggs, 700; re- 
mand for sufficient findings see 
Guilford College v. Guilford Countv,  
347; exception to "findings of fact" 
held defective a s  broadside excep- 
tion see Vesta l  v. T7ending Machine 
Co. ,  468; conclusiveness of findings 
of Industrial Commission see Beach 
c. Y c L c a n ,  521; Casell v. Board o f  
Education, 739 ; of Unemployment 
Compensation Commission see I n  re 
h'tcclman, 306 ; Unenzploymcnt Com- 
pensation Com. v .  TVillis, 709: of 
municipal board of adjustment see 
I u  7.e I'inc Hill Cmneteries, Inc., 
735;  findings held to support con- 
clusion that junli dealer was oper- 
ating ~vithin the city see TVcinsteil~ 
1.. IZnleif/h, 6-13. 

Fire Warden-Whether firm entering 
into contract with department to 
employ fire warden was subject to 
Compensation Act depended upon 
number of employees of firm see 
Chadzcirk 1;. Dept. o f  Conservation 
and Deccloprncnt, 766. 

Foreclosure-See Mortgages. 
Foreign Judgments-Actions on, see 

Codv w.  Hove?/, 369; Casey v. Bar-  
ker,  463 ; decree of divorce rendered 
by another state on constructive 

service has no effect here see Tllson 
v.  Tuson,  617. 

Foreseeability - See Lancaster v. 
Greyhound Corp., 679. 

Forest Ranger-Whether firm enter- 
ing into contract with department 
to employ fire warden was subject 
to Compensation Act depended upon 
number of employees of firm see 
Chadwick v .  Dcpt. o f  Conservation 
and Dezwlopment, 766. 

Fraud-Time statute of limitations 
begins to run against cause of ac- 
tion based on fraud see Johnson v .  
Ins .  Co., 202; cancellation and 
avoidance of instruments for  fraud 
see W o l f e  v. Land Bank ,  313; after 
foreclosure and purchase of prop- 
erty by cestui no presumption of 
fraud arises from relationship 
which would vitiate execution of 
lease by former trustor see W o l f e  
v.  Land Rank ,  313; distinction be- 
tween fraud and other torts see 
Pofrers  v .  T rus t  Co.. 254. 

Full Faith and Credit-See Cody v. 
Hoz:cy, 369; T l ~ s o n  v. Tyson,  617. 

Functns Officio-See Graham v .  Hoke ,  
755. 

Futures-Contracts invalid see Codlj 
v. H o v t y ,  369. 

Gaming Contracts-See Codu v.  
Howell, 369; prosecution for operat- 
ing slot machines see S. e. Calcutt ,  
545; competency and suffciency of 
evidence of operation of gambling 
house see S. v .  Powell, 220. 

Gauze Sponges-Liability of surgeon 
for leaving in wound see Mitchell 
z-. Saunders,  178. 

General Appearance-Waives any de- 
fect in service of process see Vestal  
v.  Vending Machinc Co., 468. 

General Assembly-Power over mu- 
nicipal corporations see NcGuinn c. 
High Point ,  36;  Duwn v .  Tcw,  286; 
power to delegate authority to sus- 
pend or abolish county courts see 
EBrd v. Comrs. o f  Forsy th ,  96;  
power to exempt property from tax- 
ation see Rockingham County v. 
Elon College, 342 ; Guilford College 
v.  Guilford Count?/, 347 ; Legisla- 
ture may not, directly or indirectly, 
take property without payment of 
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compensation see Hildebrand v. Tel. 
Co., 402; right to prescribe for issu- 
ance and revocation of drivers' 
licenses see 8. v. McDaniels, 763. 

Gifts-Nature and essentials of dona- 
tios causa mortis see Bynum v. 
Bank, 109. 

Grade Crossings-Accidents at ,  see 
Hampton v. Hawkins, 20-3; C'hinnis 
v. R. R., 628. 

Gross Negligent-Evidence ht71d in- 
sufficient to show gross negligence 
on part of driver prerequisite to 
recovery by guest injured in acci- 
dent occurring in Virginia see Hale 
u. Hale, 101. 

Guaranties-Sce Petroleum Co. v. 
Allen, 461; Simpson a. 011 Co., 595. 

Guardian-Knowledge of guardian of 
insane person as  starting running 
of statute see Johnson v .  Ins. Co., 
202; rescission of contract by 
guardian of incompetent see Cara- 
wan v. Clark, 214; purpose for 
which interest of wards may be 
mortgaged see Hall v. Hall, 805. 

Guard Rails-Necessity for, and suffi- 
ciency of guard rails to protect 
pedestrians from pit or embanliment 
adjacent to sidewalk see TVall v. 
Bsheville, 163. 

Guests-Who are guests without pay- 
ment and liability of driver for in- 
juries to  such guest under Virginia 
statute see Hale v. Halc, 191; neg- 
ligence of driver held to insulate 
any negligence on part of railroad 
see Chinnis v. R. R., 628; imputing 
driver's negligence to guest or pas- 
senger see Hampton 2;. Hawkins, 
205; Swinson v .  Nance, 772. 

Harmless and Prejudicial Error-See 
Clark v. Henrietta Mills, 1 ;  Patter- 
son v. Henrietta Mills, 7 ; Qudger 
n. Robinson Rros., 251; Ghinnis a. 
R. R., 528; McIZafl u. Bullard, 589; 
Simpson v. Oil Co., 595; Swinson 
7). Xanec, 772 ; 8. v. Powell, 220; 
8. v. Inscore, 759 ; Currin v. Currin, 
€415. 

Heirs-Rule in Shelley's case applies 
when limitation over is  to same 
persons who would take estate a s  
heirs see Rose v. Rose, 20; C. S., 
1739, providing that "heirs" of liv- 

ing persons ?e construed "children" 
does not apply when preceding es- 
tate is devised to ancestor, and does 
not affect rule in Bhellcy's case, 
see TVhitlell v .  Arenson, 121. 

Highways-Po s e r  of commission over 
rights of waj. see Hildcbrand v. Tel. 
Go., 402; "pilblic roads" in  general 
see H~ldcbrtrnd 2;. Tel. Go., 402; 
rights of may see Hzldebrand v. 
T t  1. Co., 402 ; warnings and signs 
on highways under construction see 
R?lals v. Contractinq Co., 479. 

"Hit and Run Drivingn-See S. v. 
King, 667. 

Homicide--Evidence of culpable neg- 
ligence in  d r~ving  held sufficient to 
sustain conviction of manslaughter 
see S. 2;. Inscore, 759; parties and 
offenses see 8. v. Miller, 614 ; mental 
capacity see S. v. Cash, 818; self- 
defense see El. v. Roddey, 532; ar- 
raignment and pleas see 8. v. Blue, 
612 ; presumptions and burden of 
proof see S. z. Sheek, 811; evidence 
of premeditation and deliberation 
see 8. v. Cash, 818 ; photographs see 
S. v. Miller, 514; sufficiency of evi- 
dence and nonsuit see S. v. Sheek, 
811; S. v. C I I . S ~ ,  818; instructions 
on presumpt~ons and burden of 
proof see A'. v. Blue, 612; S. v. 
Rhcck, 811; instructions on defenses 
see S. v. Miller, 514; S. v. Melvin, 
538; S. 2'. Er'odd~f~, 532; duty to 
charge on less degrees of crime see 
R. v. Miller, 5 14. 

Hospital-Assumption of liability for 
hospital care by insured a s  affect- 
ing liability of insurer on indem- 
nity policies see Cab Co. v. Casualty 
Po., 788; surgeon held not agent of 
hospital in reating patient see 
Bmith v. Dztkc Univcrsit~l, 628. 

Husband and \Vife--Deed of aban- 
doned n-ife constitutes color and 
possession of child thereunder is  
adverse to father see Nichols u. 
I'ork, 262; divorce, see Divorce; 
Alimony, see Divorce; venue of ac- 
tion for alimmy without divorce 
see Dudley v. Dudley, 765; convey- 
ances to third persons see Dilliny- 
ham v. Uardnw, 227; wife a s  free 
trader see Nichols v. York, 26'2; 
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right to maintain action against 
husband see Bogen v. Bogen, 51. 

Hydroelectric Plant - Municipal hy- 
droelectric projects see McGuinn v .  
High Point, 56. 

Illegitimate Children-Action to com- 
pel putative father to provide sup- 
port see Rafl v .  Ray ,  217; presump- 
tion of legitimacy of child see R a y  
v .  R a y ,  217; there is no common 
law or statutory offense of aban- 
donment of illegitimate child see 
S. v. Gardner, 331; right to inherit 
from, o r  through, see Davis v. 
Crump, 6'25. 

Impnirment of Obligations of Con- 
tract-See Clark v .  Henrietta Mills, 
1 ;  Efird v .  Comrs. o f  Forsyth,  96. 

Implication-Repeal of Statutes by, 
see S. v .  Calcutt, 545; devise or 
bequest by, see Burcham v. Bur-  
cham, 357. 

Implied Warranties-Express warran- 
ties exclude implied warranty see 
Petroleum Co. v. Allen, 461. 

Improvements-Life tenant is solely 
liable for cost of improvements see 
Hall v .  Hall ,  805. 

Imputed Negligence-See Hampton v .  
Hazckins, 205; Swinson v. Nance, 
772. 

Incompetents-Validity and rescission 
of contracts of, see Carau;an v .  
Clark,  214. 

Incriminating Physical Facts-Does 
not violate rule against self-incrim- 
ination see S. v. Cash, 818. 

Indemnity-Automobile indemnity in- 
surance see Cab Co. v .  Caaualtfj CO., 
788; rights and remedies of person 
indemnified see Lackey  v. R. R., 
195. 

Independent Contractor-Distinction 
between relation of master and 
servant and principal and independ- 
ent contractor see Livingston v. In-  
vestment Co., 416; Beach v .  Mc- 
Lean, 521; rights of employee of 
independent contractor under Com- 
pensation Act see Beach v. McLean, 
521 ; finding of Industrial Commis- 
sion a s  to whether contract created 
relationship of principal and inde- 
pendent contractor held reviewable 
see Beach v. McLean, 521; landlord 

cannot escape liability to tenant for 
negligence in performance of repair 
work by having work done by an 
independent contractor see Living- 
ston v .  Investment Co., 416. 

Indiana Statute-Service of process 
on automobile owner under Indiana 
statute see Casey v .  Barker ,  465. 

Indictment-Joinder of counts and 
duplicity see 8. v. Calcutt, 545; 
charge of crime see S. v .  Gardner, 
331 ; S. v. Smi th ,  400. 

Infants-Action to recover for death 
of child struck on highway see 
Mills ti. Moore, 25; Pearson 2;. 

Stores Corp., 717; action to recover 
for death of minor passenger struck 
after alighting from bus see W h i t e  
v. Chappell, 652; infants a re  em- 
ployees within purview of the N. C. 
Workmen's Compensation Act see 
Lineberry v .  Mebane, 257; infancy 
a s  tolling time for filing claim un- 
der the Compensation Act see Line- 
berry v. Mebane, 257; mortgaging 
interest of ward see Hall v .  Hall, 
805; partition of land between life 
tenants and minor remaindermen 
see Perry v .  Bassenger, 838; minor 
remaindermen, even those not in 
esse, held barred by decree of sale 
for partition in proceeding in which 
they were represented by member 
of their class see Perry v .  Bassen- 
ger, 838. 

Injunctions-Enjoining payment of 
dividends on stock issued under re- 
organization prior to payment of 
dividends on old cumulative pre- 
ferred stock see Clark v. Henrietta 
Mills, 1 ;  enjoining execution on 
judgments see Keel v. Trus t  Co., 
259; enjoining owner of land from 
interfering with use of railroad 
right of way see R. R. v. Lissenbee, 
318 ; enjoining foreclosure see 
Sineath v .  Katzis,  434 ; modification 
and continuance of temporary or- 
ders see Sineath v. Katzis,  434; 
violation, modification, and enforce- 
ment of permanent restraining or- 
der see McGuinn v. High Point, 36; 
review of injunction proceedings see 
Sineath v. Katzis,  434. 

Insane Persons-Knowledge of guard- 
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i : ~ n  a s  starting rnnning o f  statute 
see Jolt?tso?t o. Ins.  Co.. 202; at tack  
o f  deed for  mental  incapacity o f  
grantor see Frccn~an  ?;. Ball ,  329 ; 
validity and rescission o f  contracts 
o f  incompetents see Caratcan v. 
Clark,  214. 

Insanity-Plea o f  insani ty  due  t o  con- 
tinned use o f  opiates, liquor and 
morphine rejected b y  jury see S .  v .  
('ash, 818: d u t y  t o  charge on men-  
tal capacity t o  commit  crime see 
S. c.  Miller, 514; 8. v. dfclvin,  638. 

Insecticide-Action t o  recorer for  
poisoning f r o m  use o f ,  s6.e S impson 
1.. 011 Co., 595. 

Inspection o f  Writings-See Patter- 
8011 ?.. R .  h!.. 23. 

Instructions-Statement o f  evidence 
and application o f  l a w  thereto see 
Rolmalz 1.. Silbcrt ,  134 ; R ~ l a l s  v. 
Contractiwg Po.. 479; Barnes v. 
T w r ,  823; Snzit l~ v .  Kappas,  850; 
ins truc t io~is  i n  actions for  negli- 
gence see Kolnlan v. Silbcrt ,  134; 
Il'cllova 1%. Shcrrin,  476: Rljals v .  
Colztracti?iq Co.. 479; Swinson v. 
S a n r c ,  772: Snzitlb v. Kappas,  850; 
Barnes v. Teer ,  823; harmless and 
prejndicial error i n  instrnctions see 
Clark v. Henrietta Mills, 1 : Patter-  
son ?'. H c w i e t t a  Mills, 7 ;  expres- 
sion o f  opinion o f  court on evidence 
see Pctrolcu?n Co. 2). .4llcw, 461; 
R!lal.q c. Contracting Co., 479; S .  v. 
J o h ~ ~ s o n ,  757 ; Swinson z.. Sancc ,  
772 ; R. v .  Je.wup, 620; S .  v .  Blue,  
612; S. v. King. 667; S. v .  Cash,  
818: S .  v. Johnson, 737; statement 
o f  contentions and objections and 
exceptions thereto see S. v. W a g -  
s t a f f .  15: S. 1.. Jcasup. 620: S.  v .  
fii~~g. 667: N. 1. .  Johwson, 757; re- 
quest for  instrnrtions see S ichols  
71. I'orli. 262: Livi?lqston v. Ittccst- 
?nci?t Co.. 416: MrKai/ 11. Billlard, 
589: on burden o f  proof see S. v .  
Cash,  818 ; i n  homicide prosecutions 
sccl S. r .  IZiuc. 612: S. v. Shcek ,  
811 : du ty  of t h e  court t o  charge 
on  less degrees o f  t he  crime see 
8. v .  T a g s t a f f .  15:  i n  homicide 
prosecutions see A. v. Jfi l lcr,  514; 
on  qnestion o f  sel f-defense see S. v. 
Xoddev,  532; charge on mental  

capacity t o  commit  crime see S.  v .  
Millcr, 514; S. v .  Melvin, 538; S. u. 
Cash, 818 ; charge i n  prosecutions 
for  larceny w e  8 .  v. Wil l iams,  
36.7; charge wil l  be construed a s  a 
whole see R I , .  Wagstaf f ,  15  ; S.  v. 
11'11lianta, 365 ; S. 2;. JPSSZLI) ,  620 ; 
R. o. Johnxon, 737; Laughter  v. 
Powrll. 689; Cab Co. v. Casualtu 
Co., 788. 

Insulnting Segligence-See Laneaster 
v.  Grcyhortnd Corp., 679 ; whether  
intervening acts o f  motorist  insn- 
latetl ~ ~ e g l i g e n c e  o f  contractor i n  
failing t o  mxinta in  proper signs on 
h ighway under  construction held 
for jury see Ruals  v. Coittractitlg 
Co., 479 ; in1 ervening negligence o f  
driver held t o  insulate a n y  negli- 
gence on  part o f  railroad company 
i n  causing accident a t  crossing see 
C h i m i s  v. R. R., 528. 

Insurance-Ins,urance companies are 
employers n7 t h in  meaning o f  Unem-  
ployment Compensation Act see Un- 
cnzplo!pncv t Conipcnsntiolz Co. v .  
Ins.  Co., 576: liability o f  insurer 
under doctrine o f  rr.spondeat supe- 
rior for  neg igent driving o f  agent 
see Pi$?i?ir 11. G r i n n .  35 ; liability 
on workmen's  compensation insur- 
ance policies see Casey v .  Board o f  
Educatiou,  '739 ; construction and 
operation o f  insnrance contracts i n  
general see Cab Go. v. Casualty Co., 
788; w h a t  law governs see Pace v. 
Ins .  Co., 451; re format ion  see 
Blackburn u. W o o d m e n  o f  the  
Wor ld ,  602 ; for fe i ture  for  nonpay- 
ment  o f  premiums i n  general see 
Caz~lcy  v. I,?% Co., 398; evidence 
and proof o f  payment see Cauleu v. 
Ins.  Co., 398; paid-up and t e r m  in- 
surance see Pace v .  Ins.  Co., 451; 
Rlae1:hirrn 11. TT'oodmcit o f  t he  
T o r l d .  602: actions on policies see 
lilackb?trn 11. TVoodnzct~ o f  the  
Wor ld .  602; acts and admissions o f  
insured ns r~ f f ec t i ng  insurer's lia- 
b i l i ty  on l i a b ~ l i t y  policy see Cab Co. 
1.. Casunltl/ So.. 788: estoppel and 
ratification by insurer o f  acts o f  in-  
sured f ee  Cab Co. v .  Casual t l~  Co., 
788; defense  o f  action against in-  
sured see Cab Co. u. Casualty Co., 
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788; actions on liability policies see 
Cab Co. 2;. Casualty Co., 788. 

Interlocutory Judgment-Modification 
of, see Hales v. Land Exchange, 
651. 

Interpleaders-See Bynum v. Bank, 
103. 

Intersections-See Lancaster v. Grey- 
hownd Corp., 679; Stoinson v. 
Sance, 772. 

Intervening Negligence-See Lancas- 
ter v. Greyhound Corp., 679; 
whether intervening acts of motor- 
ist insulated negligence of con- 
tractor in failing to maintain proper 
signs on highway under construc- 
tion held for jury see Ryals v. Con- 
tracting Co., 479; of driver held to 
insulate any negligence on part of 
railroad company in causing acci- 
dent a t  crossing see Chinnis v. 
R. R., 528. 

Intoxicating Liquor-Plea of insanity 
due to continued use of, rejected by 
jury, see S. v. Cash, 818. 

Irregular Judgments-See Everett v. 
Johnson, 540. 

Irrelevant and Redundant Matter- 
Motions to strike, see Bynum v. 
Bank, 109. 

Issue-Form and sufficiency of issues 
see Olivcr v. Oliver, 299; Brown v. 
Daniel, 349; objections and excep- 
tions to issues see McKay v. Bul- 
lard, 589. 

Joint Tort-Feasors-Right of defend- 
ant  to joinder of, see Lackey v. 
R. R.. 195; Bost v. Metcalfe, 607; 
Smith v. Kappas, 850; right to ex- 
amine codefendant see Gudger v. 
Robinson Rros., 251. 

Judges-Salary see Eflrd v. Comrs. of 
Forsuth, 96. 

Judgments-Modification of perma- 
nent restraining order see McGuinn 
v. H i g l ~  Point, 56; judgments ap- 
pealable see Yadkin County v. High 
Point, 94; Motor Co. v. Credit Co., 
1 W ;  action by administrator to set 
aside judgments obtained by trus- 
tee of life tenant see Pegram v. 
Trust Co., 224; execution on judg- 
ment see Keel v. Trust Co., 259; 
motion for judgment on pleadings 
see Dunn v. Tew, 286; motion for 

judgment non obstante veredicto 
see Johnson u. Ins. Co., 445; judg- 
ments by default final see Cook v. 
Bradsher, 10;  form and requisites 
in general see Brozcn 2;. Daniel, 349 ; 
conformity to verdict and pleadings 
see Johnson v. Ins. Co., 448; notice 
see Everett v. Johnson, 540; land 
upon which lien attaches see Dur- 
ham v. Pollard, 750; procedure for 
attack of judgments see Cook v. 
Bradsher, 10 ; Casey v. Barker, 463 ; 
irregular judgments see Everett v. 
Johnson, 540; validity and attack 
for want of jurisdiction see Casey 
v. Barker, 465; modification of 
judgments see Hales v. Land Ex- 
change, 651 ; parties concluded see 
Perry v. Bassenger, 838 ; conclu- 
siveness of foreign judgments see 
Tyson u. Tuson, 617; operation of 
judgments a s  bar to subsequent liti- 
gation in general see Sineath 2;. 

Katzis, 434; criminal judgments a s  
bar to civil action see Hester v. 
Motor Lines, 743; plea of bar, hear- 
ings and determination see Keel v. 
Trust Co., 259; actions on foreign 
judgments see Cody v. Hovey, 369; 
Case?/ v. Barker, 465. 

Judicial Sales-Upset bids in tax 
foreclosure see Bladen County v. 
Bquires, 649; property conveyed by 
corporate receiver is  limited by 
order of sale, report and confirma- 
tion see Morehead v. Bennett, 747. 

Junk Dealer-Power of municipality 
to levy license tax on dealers lo- 
cated outside, but operating within 
the city see Weinstein v. Raleigh, 
643. 

Jurisdiction-May not be enlarged 
by failure to plead the jurisdiction 
see Cod!/ v. Hovey, 369; court may 
not render final judgment until i t  
has determined plea to jurisdiction 
see Cody v. Hovey, 369; jurisdic- 
tion of Superior Court on appeal 
from clerk see Bynum v. Bank, 109; 
Cody v. Hovcf/. 369; Perry v. Bas- 
senger, 838. 

Jury-Right to jury trial see 8, v. 
Muse, 226; appellant from Unem- 
ployment Compensation Commission 
is not entitled to jury trial see Un- 
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employm~nt  Compensation Com. v .  
Willis, 709; trial by court by agree- 
ment see Freeman v. Ball, 329; mo- 
tion for new trial for misconduct o f ,  
or affecting the jury, see Sinzpson 
v. Oil Co., 595. 

Justices o f  the Peace-Jurisdiction o f  
actions in  summary ejectment see 
Simons v. LeBrun, 42;  may depu- 
tize another to  sign summons see 
Johnson v. Chanzbers, 769. 

Justiciable Question-See Johnson 1;. 

Wagner, 233. 
Labor Union-Is without capacity t o  

sue or be sued see Hallman v. 
Union, 798; right to  unemployment 
compensation as affected by strike 
see I n  re Pteelman, 306. 

Laches-See Clark v.  Henrietta Mills, 
1. 

Landlord and Tenant - Summary 
ejectment o f  tenant see Simons u. 
Lebrun, 42; trustor signing lease 
from cestui a f t er  foreclosure and 
purchase o f  property by cestui held 
estopped from asserting parol trust 
based on alleged agreement to  bid 
in  property and reconvey to  trustor 
see W o l f e  v .  Land Bank, 313; farm 
leases see Warren v. Breedlove, 
383; construction and operation o f  
leases in  general see Warren v. 
Breedlove, 383; duty to  repair see 
Livingston v. Investment Co., 416 ; 
liability o f  landlord for injuries 
from defective or unsafe conditions 
see Livingston v. Investment Co., 
116; liability o f  parties for injuries 
resulting from open pit on land o f  
lessee used in  connection with land 
leased see Wellons v .  Sherrin, 
476 ; termination for breach o f  con- 
ditions see Warren u. Breedlove, 
383; notice o f  intent to  terminate 
see Warren v. Breedlove, 383. 

Larceny-Presumptions and burden 
o f  proof see S .  v.  Williams, 365 ; 
sufficiency o f  evidence and nonsuit 
see 8. v. Williams. 365 ; instructions 
in  prosecutions for larceny see S. v.  
Williams, 365. 

Last Clear Chance-In actions t o  re- 
cover for death o f  intestate killed 
on track see Justice v.  R. R., 273. 

Latent Ambiguity-See Perry v.  Mor- 
gan, 377. 

Law o f  the Carje-See Johnson v. Ins. 
Co., 202 ; W w r e n  2;. Ins. Co., 368 ; 
Simpson v. Oil Co., 595; Smith v. 
Kappas, 850. 

Lam o f  the Vorum-See Bogen v. 
Bogen, 51. 

Law o f  the Land-See Hildebrand v. 
Tel. Co., 402; Unemployment Com- 
pensation Com. v. Willis, 709 ; 
Tyson v. Tyson, 617. 

Leading Questions-Court may permit 
counsel to ask leading questions see 
McKay 11. Bullard, 589. 

Leases-Where cestui bids in  property 
at foreclosure no presumption o f  
fraud arisers from relationship 
which would vitiate lease executed 
by former trustor see Wol fe  v.  Land 
Bank, 313 ; t.xecution o f  lease by 
former trustor estops him from set- 
ting u p  parol trust against cestui 
bidding in  property see W o l f e  v. 
Land Bank, 313; construction, oper- 
ation and termination of  leases see 
Simons v. Lt'brun, 42; Warren v. 
Breedlooe, 383. 

Legal Residencfh-Leaving State wi th  
intention o f  returning at expiration 
o f  reasonable time does not inter- 
rupt residence here see Oliver v.  
Oliver, 299. 

Legislature-Power over municipal 
caorporations w e  McCfuinn v. High 
Point, 56; Dusn  v. Tew,  286; power 
to  delegate authority to  suspend or 
abolish county courts see Efird v.  
Comrs. o f  Forsyth, 96;  power to  
exempt property from taxation see 
Rockingham County v. Elon Col- 
lege, 342 ; Guflford College v. Guil- 
ford County, 347; Legislature may 
not, directly or indirectly, take 
property without payment o f  com- 
pensation see Hildebrand v. Tel. 
C'o., 402 ; right t o  prescribe issuance 
and revocation o f  drivers' licenses 
see 8.  v .  McDzniels. 763. 

Less Degrees o f  the Crime--Duty o f  
court t o  charce thereon see 8. v. 
Wagstaf f ,  15 ; in  homicide prosecu- 
tions see S. v. Miller, 514. 

Liability Insurance-See Cab Co. a. 
Casualty Co., '788. 
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Licenses-Revenue Act does not pur- 
port to authorize operation of il- 
legal slot machines see S .  1;. Calcutt, 
545; power of municipality to levy 
license taxes on businesses located 
outside of, but operating within 
city see Weinste in  0. Raleigh, 643; 
issuance and revocation of drivers' 
licenses see S. 2;. McDanitls, 763. 

Life Estates-Life tenant is solely lia- 
ble for cost of improvements see 
Hall v. Hall ,  805; sale of estate for 
partition between life tenants and 
remaindermen see Perry a. Bassen- 
gt2r, 838; mortgaging of interest of 
remaindermen see Hall v .  Hall, 805. 

Legitimacy-Presumption of, see R a y  
c. Rail, 217. 

Limitation of Actions-Adverse pos- 
session see Adverse Possession ; in- 
fancy as  tolling time for filing claim 
under Compensation Act see Line- 
bcrr?/ a. Mcbane, 257; actions bar- 
red in three years see Powers 2;. 

Trus t  Co.. 2Z4; accrual of right of 
action in general see Clark v .  I ien- 
riettn Mills, 1 ; fraud and ignorance 
of cause of action see Johnson  v. 
Ins.  Co.. 202: Pozcers v. Trus t  Go., 
254: Jr f ferson v .  Jefferson, 333 ; 
disability of insanity see Johnson 
7.. Ins. Co., 202 ; institntion of ac- 
tion within one yenr from nonsuit 
see Motor Co. c. Credit Co.. 199; 
pleading statute see Motor Co. 2;. 

('rrdit Co.. 199; burden of proof 
see Po~ae~-8 2;. T m s t  Co.. 254; suffi- 
ciency of evidence, nonsuit and di- 
rected verdict see Jcffereon v. J e f -  
f ~ r a o n ,  333 ; Curl-in v .  Currin, 815. 

Liquor-Plea of insanity due to con- 
tinued use of liquor rejected by 
jury see 8. 7'. Cash. 818. 

1,isting of Property-For taxation a s  
evidence of title see MeKay v .  Bul-  
lnrd, 589. 

Logs and Logging-Cutting of timber 
from mortgaged lands see Brown v .  
Dan iel, 349. 

Lookout-Failure to keep proper look- 
out see Mille v .  3loore, 25. 

Lost or Destroyed Instruments-Bur- 
den of prnof see Barnes 2;. Aycock, 
360. 

Lotteries-See R. v .  Powell, 220. 

Magistrates-Jurisdiction of actions 
in summary ejectment see Simon8 
v. Lebrun, 42;  may deputize an- 
other to  sign summons see Johnson 
v. Chambers, 769. 

Malpractice-See Mitchell v. Saun- 
ders, 178; liability of hospital for 
malpractice of physicians and sur- 
geons see S m i t h  v. Duke Univer- 
si ty,  628. 

Mandamus-Discretionary duty see 
Efird v .  Comrs. o f  Forsyth,  96. 

Mandatory-Sentence of death is  
mandatory upon conviction of rape 
see S. v .  W a g s t a f f ,  15. 

Manslaughter-Evidence of culpable 
negligence in driving held sufficient 
see S.  1;. Inscore, 759. 

Maps-Competency of map as  sub. 
stantive evidence see McKau v .  Bul- 
lard, 589. 

Married Women-Right of married 
woman to maintain action in tort 
against husband see Bogen v. 
Uogen, 31 ; abandoned wife as  free 
trader see Nichols v. Y o r k ,  262. 

hfaster and Servant-Liability of 
master for negligent driving of serv- 
ant  see Pinnix v. Grinn, 35;  Ross 
v. Tel.  Co., 324; Creech v .  Lincn 
Service Corp., 457 ; landlord cannot 
escape liability to tenant for negli- 
gence in performance of repair 
work by having work done by inde- 
pendent contractor see Livingston 
2;. Investment Co., 416; competency 
of declarations of agents or em- 
ployres see Pinniz u. Gri f ln ,  33;  
H e s t ~ r  v. Motor Lines, 743; requi- 
sites and validity of contract of 
employment see Laughter v .  Pou;cll, 
689 : distinction between relationship 
of master and servant and princi- 
pal and independent contractor see 
Livingston a. Investment Co., 416; 
Rraclt v. JfcLean, 521 ; distinction 
between relationship of master and 
servant and landlord and tenant see 
Rimons v .  Lebrun, 42;  course of 
employment see Pinniz  v .  Gri f ln ,  
3.5 ; Ross v. Tcl.  Co., 324 ; Creech v .  
Lincn Brrvicc Corp., 457; Federal 
I.:inployers' Liability Act see Laugh- 
tcr I , .  Pozccll, 689; Workmen's 
Compensation Act : employers and 
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concerns subject to. see Chadwick 
1.. Dept. of Consercatio?~ artd Dc- 
wlopnzent, 7GG ; independent con- 
tractors see Bcach v. JfcL(wn, 821; 
dual  employmelit see Cascy v. 
Board of Education, 739; amount 
of re torery  see Casc31 v. Board of 
Educatiot~.  739 : employees and 
risks covered by compeiistltioii in- 
surance policy see Cascy v. Board 
of Education, 739; na tu re  and func- 
tions of Indust r ia l  Commission see 
Chadzcick v. Dcpt. of Conserca tior1 
flwd Dc~.tlop?ncnt. 7GG; notice and 
filing of claim see Lincbcrry v. 
.Ifcbanc, 257; review of award of 
Indnstrial  Commission see Bcach v. 
IlrLcoit, 521: Case?/ v. Board of 
Education. 739 ; validity, na tu re  and  
construction of Unemployment Com- 
pensation Act in general see Unem- 
plo!~mcnt Conzpr2nsation  con^. v. 
111s. Co., 576; C?iemplol/ment Corn- 
pc)rnation Corn. a. Willis, 709 ; em- 
ployments taxable see C'?zenrplo?t- 
~ n e n t  Conipc??sation Conz. v. Ins.  Co., 
576 ; l'?tcnzplo~lment Compensation 
('om. v. Tl'illis, 709; right to unem- 
ployment compensation see 111, r e  
Rtrelman, 306; appeals to Superior 
('onrt see In r e  Steclman, 306 ; CH- 
cmploflment Compcnsation Corn. v. 
lt 'illis, 709. 

Medical Care-Assumption of liability 
fo r  medical ca re  by insured a s  af-  
fert ing liability of insurer  on in- 
rlemnity policies see Cah Co, v. Cas- 
ttalty Co., 788. 

Mental Capacity-To execnte deeds 
see Frccrnan v. Ball, 329; sett ing 
aside contract of incompetents see 
('nrawatz v. Clarli, 214; duty  to 
charge on mental capacity to com- 
mit crime see S. v. Miller, 514; A. v. 
J f c l ~ i n ,  538; S. o. Cash. 818: plea 
of insanity due to continued use of 
opiates, l i q ~ ~ o r ,  morphine re jwted 
hy jury see S. v. Cnsh. 818. 

Milldams-Action for damages for  
poriding water  by n~ i l ldam see Cot- 
toll Co. r .  Hcwrirtta Milk.  27!). 

Mines and Minerals-Title to mineral 
r ights see Davis v. T,n?id Bank, 248. 

Jlinisterial  Duty-Liability of public 
officer for  breach of, see Old For t  
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I ) .  Harmon, 241; Old For t  v. Nur- 
mon, 245. 

Minors-Action to recover for  death  
of child strnclr on highway see X1lZs 
1%. Moorr. 25 ; Pearson v. S to r r s  
C'orp, 717; action to recover fo r  
death of minor killed when struck 
on highway af ter  alighting f rom bus 
see White 2.. Chappell, 652; minors 
>Ire employees within purview of 
the N. C .  Workmen's Compensation 
Act see Ltncttcrry v. Ml.lcbane, 257: 
infancy a s  tolling time for  filing 
claim under the  Compensation Act 
see Littebcrr!! v. Mebane, 2a7; mis- 
representation of age held not to 
ba r  recovery under Federal Em- 
ployers' Liability Act see Laughter  
23. Powell, GS9; family ca r  doctrine 
see Hauws u. ~Yayncs, 535; mortgag- 
ing interest  of ward see Ha l l  v. 
Hall ,  805: parti t ion of land between 
life tenants a n d  minor remainder- 
men see Pe r ry  v. Bassenger, 838; 
minor remaina ermen, even those not 
it! esse, held barred by decree of 
sale for  parti t ion in proceeding in  
which they v e r e  represented by 
member of thtlir class see Pe r ry  v. 
Bassengw, 835. 

Misjoiader of I'arties and Causes- 
See Peit,urnan v. Zcbulon, 473. 

Monopolies--Motion for  inspection of 
writings in action by truck carr ier  
against  rail  c i r r i e r s  see patter so?^ 

v. R. R., 23. 
Morphine-Plea of insanity due to 

continued use of morphine rejected 
by jury see S. v. Cash, 818. 

Mortgages - Registered instruments 
a re  competent without proof of sig- 
natures  or  esc.cntion in  absence of 
a t tack of probl te  see Dtllrngltam v. 
Cardtzer, 227: clerk is  without an-  
thority to enter judgment by de- 
faul t  final in action to cancel niort- 
gage upon tender of debt see Cook 
1:. Rradsher,  I 0  ; determination of 
n hether mortgage notes a r e  tainted 
with u w r g  see Jforfqage Co. r .  Zion 
Cl~itrch. 393 ; mortgaging of inter- 
est  of ren~aindermen see Hal l  v. 
Hall. 80,i: mcrtgaging interest of 
wnrtl w r  Ha l l  2'. Hnll. 80.5; snlrsti- 
tuted trustees see Pearcc 1.. 1Vat- 
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kins, 636; cutting of timber from 
lands mortgaged see Brotcn v. Dan- 
iel, 349; duties and liabilities of 
cestuia and mortgagees see Laugh- 
ridge v. Land Bonli, 3W2; purchas- 
ers of equity of redemption see 
Pearce v. Watkins, 636; right to 
foreclose and defenses in general 
see Sincath v. Iiatzis, 434: parties 
entitled to request foreclosnre see 
Dillingl~anl v. Gardncr, 227 ; 8ineath 
v. Kotcis, 434; denial of amount 
claimed, offsets and accounting see 
Sinc~ztli c. Katxis, 434; report of 
sale ser Dilli~lgltunz c. Gnrdner, 227; 
right of mortgagee, rcvtui or trus- 
tee to bid in property see Dilling- 
hcrnt u. Gardner, 227 ; presumptions 
and burden of proof upon attack of 
foreclosure see Uillinyhant 2). Gnrd- 
n ~ r ,  227 ; Pcarcc c. TYatlcins, 636; 
waiver of right to attack foreclos- 
ure and estoppel see Pcarce 2.. TVat- 
X i n , ~ ,  636; actions to set aside fore- 
closure see l)illi?rghom c. Gardner. 
227; agreements to purchase a t  
foreclosure for henefit of mortgagor 
or trnstor see Wolfc a. Land Bank. 
313. 

Blotions-To quash see R. 2;. Crrcrdner. 
331 : to strike evidencae see Yaynard 
I?. Iloldo., 470: to strike redundant 
mattcr see B?/nltm ?'. Bank, 109 : to 
set aside verdict as  being against 
weight of evidence see 8. a. Wag- 
staff. 15;  C'trb Co. '?:. Cnszlalt~ Co.. 
788; to be xllonetl to nmeiicl miswer 
see Osbornc c. Canton, 139: for jndg- 
ment on pleadings see Dtinn c. Tczc. 
2%: for bill of particulars or that 
iillegntioils I)e mi~tlr more definite 
and certain see Liz;i)~,qnton z. Ini.rst- 
ntcnt Co. .  416; for jndgmrnt non 
obstantc ~'cl'cdicto see Joknaon  7.. 

Ins. Co., 445: tleuinl of motion to 
dismiss is not orclinarily :kppealahlc 
see Motor Co. c. ( ' r c d i t  Co., 109; 
b i ~ r  of statute of limitations may 
not be invoked by motion to dismiss 
w e  Motor Co. c. ('rcdit Co., 109; 
wl~cre parties apppar ant1 nrgue mo- 
tion, fact that court set date for 
hearing out of term is  immaterial 
see Cod11 v. Hoe('?/. 369: motions to 
nonsuit see Sonsnit. 

Municipal Corporations - Respective 
rights of de jure and de facto mu- 
nicipal tax collectors to emoluments 
of office see O s b o r n e  a. Canton, 139; 
de facto municipal officers see Bemy 
v. Pavne, 171 ; liability of aldermen 
for breach of official duty see Old 
Fort  v. Harrnotz, 241; Old  Fort  2;. 

Harmon, 245; joinder of action 
against municipality on contract 
with action against officers for 
wrongfully inducing plaintiff to en- 
ter contract see Peitxman 1;. Zcbu- 
lon, 473; appeals from municipal 
courts see Rclp~olds r .  Wood, 626; 
municipal court is without author- 
ity to revoke drivers' licenses see 
8. v .  JlcDaniels, 7f3; remand when 
municipal trial court is abolished 
pending appeal see Barnes v. Teer, 
823; municipal board of education 
held solely liable under Compensa- 
tion Act for injury occurring while 
plaintiff was engaged in school 
maintenance work see Cascy a. 
Board of Education, 739; territo- 
rial extent and annexation see 
Dunn c .  Tew, 286; municipal pom- 
ers in general : legislative control 
mid supervision see BlcGuinn u. 
Hiqlr Point. 56;  Dunn 2;. Tew, 286; 
private powers see McGuinn 2,. 

High Point, 56; defects and ob- 
structions in streets and sidewalks 
see Wall u. Asheuillc, 163; Radford 
c. Ashcville. 18.5; dlberty 2;. 

Grce~i.uboro, 649 ; violation and en- 
forcement of police regulations see 
I n  re Pine Hill Cemeteries, 735 ; 
levy and collection of taxes see 
Dzcnn a. Tew, 286; TT'cingtein c. Ra- 
leigli, 643; rights and remedies of 
taxpayers see B('rr?/ v. Payne, 171; 
Dun11 v. Tezc, 286. 

Jlurdrr-See Homicide. 
Mutual Mistake-Iieformation of in- 

strument for, see Artlnolds v. Wood, 
626 ; insurer hrld estopped to assert 
that through mutual mistake wrong 
espirntion (late was inserted in pol- 
icy we  R l ~ c l i h l ~ ~ ' ~ ?  v. Woodmtn of 
t1rc TT'orld, 602. 

S a ~ i g x b l e  Waters-1,ands covered by 
not snhject to State grant see Per?,({ 
a. .Vorr/an, 357. 
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N e g l i g e n c e I n  operation o f  motor 
vehicles see Automobiles ; guest in- 
jured in  accident occurring in  Vir- 
ginia must show gross negligence 
see Hale v.  Hale, 101; evidence o f  
culpable negligence in  driving held 
sufficient see S. v. I?lscore, 759; 
right o f  married woman to main- 
tain action for negligent injury 
against husband see Bogen v. 
Bogen, 51; violation o f  safety  stat- 
ute as negligence per sr, see Kol- 
man v. Silbert, 134; negligence and 
contributory negligence in  actions 
b y  pedestrians injured in  falls on 
sidewalks see Wall w. Ssheville, 
163; Radford v. Ashevillr, 185; 81- 
bcrty v. Grcensboro, 649; negli- 
gence o f  railroad company in  caus- 
ing accident at crossing see Hamp- 
 tor^ v. Hawkina, 205; Chinnis v. 
R. R., 528; negligence o f  railroad 
i n  injury t o  person on or near 
tracks see Justice v.  R .  R., 273; 
last clear chance see Justice v.  R. 
R., 273: on part o f  carrier causing 
injury t o  passenger see White  v. 
Chappell, 6.52; Lancaster v. Grey- 
hound Corp., 679 ; o f  physicians and 
surgeons see Mitchell 2;. Saundcrs, 
178; liability o f  hospital for mal- 
practice o f  physicians and surgeons 
see Smith v. Duke University, 628; 
liability o f  landlord to  tenant for 
negligence in  repairing steps see 
Livingston v.  Investmcnt Co., 416; 
liability o f  parent for torts o f  child 
see Hawes v. Ha?jnes, 535 ; determi- 
nation o f  whether injury is joint 
tort see Rost v.  Metcalfe, 607: Hes- 
ter v .  Motor Lines, 743; right o f  
defendant to  join third persons as 
joint tort-feasors see Lnckcy v .  R. 
R.. 195; Bost v .  Metcalfe, 6117; acts 
and omissions constituting negli- 
gence in  general see Mflls 1;. Moore, 
26 ; TiTellons v. Sherrin, 476; distinc- 
tion hetween negligence and other 
torts see Powcrs v. Trust Co., 2.4; 
condition and use o f  land arid build- 
ings in general see TBcllone v. Rhcr- 
rin, 476; proximate cause in  gen- 
c~rr~l see Mills v. Moore, 2,5; White  
u. Chappell, 6.52 ; intervening negli- 
gence see Lancastrr v .  Grryhoz~nd 

Corp., 670; primary and secondary 
liability see Rost 2). Nctcalfe,  607 ; 
anticipation o f  injury : foreseeabil- 
i t y  see Lancastcr v.  Grerlhound 
Corp., 679: contributory negligence 
o f  parents as bar to  recovery for 
wrongful death o f  child see Pear- 
son v. Store:. Corp., 717; pleadings 
see Liviwgsttw v. Invcstmcnt Co., 
416; burden o f  proof see Wall v.  
Ashevillc, 163 ; questions o f  law and 
of  fact see Mills v.  Moore, 25; Wel- 
lons v .  S h e w n ,  476; Pec~rson v. 
Stores Corp., 717; sufficiency o f  evi- 
dence and nonsuit on issue of  negli- 
gence see M111s v. Moore, 25;  Wall  
v. Ashevtllc, 163; on issue o f  con- 
tributory negligence see Wall v .  
Ashevillc, 163; Hampton v. Haw- 
kins, 205: Pcarson v. Stores Corp., 
717; res ipsa Zoquitur see Mitchell 
v.  Saunders, 178 ; instructions see 
Wel lom a. Gherrin, 476; Ryals v.  
Contracting Co., 479; Kolman v. 
Sdbert, 134; Barnes 2;. Teer, 823; 
Smith n. Ka,spas, 850; Swinson v. 
Nance, 772. 

New Trial-Motion for new trial for 
misconduct oi', or affecting the jury 
see Simpson $1. Oil Co., 593. 

Non Obstante TTeredicto--Motions for 
.judgment, Johnson v. Ins. Co., 445. 

Nonresidents-Ilight to  maintain ac- 
tions in  this State see Bogen v. 
Bogen, 51;  service o f  process on 
nonresident automobile owners see 
Rogen v. Bogcw, 51 ; service o f  proc- 
1 ~ 3  on nonresident motor carriers 
see Kinn v. dfotor Lines, 223. 

Nonsuit-Consideration o f  evidence 
on motion t o  nonsuit see Wall  a. 
.I.vhevilZe, 163; Justice v. R. R., 
273; Warren v. Brecdlove, 383; 
McKa2/ v.  Rullard, 589; Williams 
v. Thomas, 727; sufficiency o f  evi- 
dence see Smith v. Duke University, 
628; in  criminal prosecutions see 
8. 2.. Nann, :!12; S. v.  King, 667; 
in  favor o f  pmty  having proof see 
Smith v. Duke University, 628; on 
ground o f  estoppel see TYolfe u. 
Land Bank, 313; right to institute 
action within one year o f  nonsuit 
see Motor Go. v .  Credit Go., 199; 
voluntary nonsuit see McFetters v. 
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McFetters, 731; Smith  v.  Kappas, 
850; review of judgments on mo- 
tions to nonsuit see Pinnix w.  Gri f -  
fin, 35;  Mitchell v.  Saunders, 178; 
decision on former appeal as  to 
sufficiency of evidence becomes law 
of the case see Johnson v .  Ins. Co., 
202 ; Warren v. Ins. Co., 368 ; Simp- 
son v .  Oil Co., 595; nonsuit on issue 
of negligence see Mills v. Moore, 
25 ; Wal l  v .  Asheville, 163 ; on issue 
of negligence and proximate cause 
in automobile accident cases see 
Mills v.  Moore, 25;  Williams v .  
Thomas, 727; nonsuit on ground of 
contributory negligence see Wall  a. 
Asheville, 163; Hampton v.  Haw- 
kina, 205 ; Pearson v.  Stores Corp., 
717; sufficiency of evidence and 
nonsuit in action by pedestrian to 
recover for fall on sidewalk see 
Wall  v .  Asheville, 183; Radford v.  
Asheville, 183; sufflciency of evi- 
dence and nonsuit in prosecutions 
for perjury see S. v. Mann, 212; 
in prosecutions for larceny see S. v.  
Williams, 365 ; in prosecutions for 
culpable negligence in driving see 
S. v. Inscore, 759; in prosecutions 
for homicide see S. v.  Sheek, 811; 
S. v. Cash, 818; in prosecution for 
operating lottery see S. v. Powell, 
220; in suit for malpractice see 
Mitchell v. Saunders, 178 ; in actions 
in ejectment to try title see Dilling- 
ham v .  Gardner, 227; sufficiency of 
evidence that false statement was 
made under oath see S. v. Mann, 
212. 

North Carolina Unemployment Com- 
pensation Act-See I n  re Steelman, 
306 ; Unemplo~mcnt  Compensation 
Com. v .  Ins.  Co. ,  576; Unemploy- 
ment Compensation Com. v. Willis,  
709. 

North Carolina Workmen's Compensa- 
tion Act-See Lineberry v .  Mebane, 
257; Beach v. McLean, 521; Casey 
v. Board o f  Education, 739; Chad- 
u-irk u. Dept. o f  Conservation and 
Development, 766. 

Il'otice-To proxy is notice to stock- 
owner see Patterson v. Henrietta 
Mills, 7 ;  notice to president is  no- 
tice to the corporation see Patter- 

son v.  Henrietta Mills, 7 ;  of intent 
to terminate lease see Warren .v. 
Breedlove, 383 ; findings held insuffi- 
cient to show that  defendants had 
notice of hearing see Everett v.  
Johnson, 540. 

Nuisances-Distinction between nui- 
sance and other torts see Powers v .  
Trust  Co., 254. 

Nursing-Assumption of liability for 
nursing care by insured as  affecting 
liability of insurer on indemnity 
policies see Cab Co. v.  Casualty Co., 
788. 

Oath-Sufficiency of evidence that 
false statement was under oath see 
8. v.  Mann, 212. 

Objections and Exceptions-To rul- 
ings on evidence see S. v. W a g s t a f f ,  
15;  to issues see McKay v .  Bullard, 
589 ; to statement of contentions 
and admissions see S. u. Wags ta f f ,  
15;  S. v.  King, 667; S.  v.  Jessup, 
620. 

Obligations of Contract-Impairment 
of, see Clark v.  Henrietta Mills, 1 ;  
Efird v. Comrs. o f  Forsyth, 96. 

Officers-See Public Officers ; action 
to try title to public office see Quo 
Warranto. 

Offsets-Trustors may not set up 
claim for damages for breach of 
collateral contract as  offset against 
right of foreclosure when insolvency 
of cestui is  denied see Sineath v.  
Kutzis, 434. 

Opiates-Plea of insanity due to con- 
tinued use of opiates rejected by 
jury see I$. v. Cash, 818. 

Opinion Evidence-See Jordan v. 
Qlickrnan, 388; Eester  v. Motor 
Lines, 743; Justice v.  R. R., 273. 

Parent and Child-Primary duty of 
caring for child traveling on bus 
with mother is  on the mother see 
Whi te  v .  Chappell, 632 ; contributory 
negligence of parent a s  bar to re- 
covery for wrongful death of child 
see Pearson v.  Stores Corp., 717; 
proof of the relationship and pre- 
sumption of paternity see R a y  V. 

Ray,  217; liability of parent for  
tort of child see Hawes v.  Haynes, 
535 ; nature and elements of offense 
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of abandonment see S. v. Gtrrd?ter, 
331. 

Par01 Evidence-Admissibility in aid 
of description see Perry v. illorgan, 
377; competency to fit land to de- 
scription in deed see McKay v. Bul- 
lard, 580. 

Parol Trusts-See Tliolfc v. Land 
Bank, 313. 

Parties-Joinder of joint tort-feasor 
see Lackcy c. R. R., 195; Bost v. Vct- 
cnlfc, 607: mere holder may mairi- 
tain action on note see Dillrngham 
v. Gardner, 227; action against mu- 
nicipality on contract and against 
muiiicipal officers for wroi~gfully 
inducing plaintiff to enter into con- 
tract hcld not demurrable for mis- 
joinder of parties and causes see 
Peitttnan T .  Zcbulon, 473 ; joinder 
of additional parties see Pcgram 2;. 

Z'ru~t PO. ,  224; Jones v. Grrggs, 
TOO; substitution of parties see By- 
nuwz v. Bank, 109. 

Partition-Evidence and burden of 
proof see Davts 11. Crttn~p, 625; par- 
tition between life tenants and re- 
maindermen see Perry v. Bassengcr, 
b38 : distribntioii of proceeds of sale 
see Laughridye c. Land Rank, 392; 
I ' o ~ y  ?I. Baswngcr. S38. 

Pa~sengers-Who are guests without 
1)ayment. liability of driver for in- 
jr~ries to such guest under Virginia 
htatute see Hale D.  Hole. 101; im- 
puting negligence of driver to guest 
or passenger see Han~pton 1;. Haw- 
1, ~ n s ,  203 ; S~crnson v. S a ~ t c c ,  772 ; 
liability of carrier to passenger see 
Wll rtc v. Chappcll, 652 ; Lawcastcr 
1'.  Grc!/horcnd Corp., 679; negligence 
of driver Irrld to insulate any negli- 
gence on part of railroad see Chin- 
n is ?,. R. R., 528. 

Patent Ambiguity-See Perry v. Mor- 
gas, 377. 

P<lyment-Payment by check see Gau- 
l ~ ? /  v. Ins. Po., 398. 

Pedestrian-Liability of carrier for 
death of passenger struck by car 
after he had alighted from bus on 
shoultlers of road see White v. 
Chappcll, 632 ; liability of motorist 
for death of child struck on high- 
way see Pcarson v. Stores Gorp., 

717 ; Mills v. Moore, 25. 
Penal Statutes-Must be strictly con- 

strued see S. v. Gardner, 331. 
Pendency of Action-See McFetters 

v. McFetters, 731. 
Peremptory Instructions-That cause 

mas barred held without error see 
Jefft'rson v. Jcffwson, 333. 

Perjury-Prost~cutioi~ and punishment 
see 8. v .  Mann, 212. 

Per Be-Violation of safety statute a s  
negligence p e r  se see Koln~an r .  
Silbert, 134. 

Personal Serv Lces Rendered-Claims 
against estate for personal services 
rendered deceased see Grahanz c. 
Hoke, 755. 

Per Stirpes-See Walsh v. Friedman, 
151. 

Petition to Rellear-See Cotton Co. v. 
Hcrtrictta Nills, 279 ; Barnes c. 
Tecr. 823 ; Switlt v. Kappas, 830. 

Photographs-,Ldmissibility in evi- 
dence see 8. v. Wagstaff, 15;  S. a. 
dii1le1-, 514 ; :?impson v. Oil Co., 505. 

Physiciaris and Surgeons-Liability of 
hospital for malpractice of, see 
Smith v. Dui;c Cnivcrsify. 628 ; lia- 
bility of phj  sician for malpractice 
see Mitchell 1;. Sazc)tdcrs, 178; as- 
sumption of liability for medical 
care I)y insured as  affecting liabil- 
ity of insurer on indemnity policies 
see Cab Co. 2 ) .  Casualty Go., 788. 

Pit--Liability for maintenance of 
open pit on larid see TYellons v. 
811 crrin, 476. 

Plea-Defendant will not be allowed 
to plead g n i l ~ y  to first degree mur- 
der see S. v. Blue, 612; effect of 
plea of not :uilty see S. u. Blue, 
612. 

Plea to Jurisdiction-See Cody v. 
Hovqj, 369. 

Pleadings-Pleading statute of limi- 
tation see Motor Go.  v. Credit Go., 
199; in adion by municipality 
against aldermen to recover for 
breach of official duty see Old Fort 
v. Harmon, 241; Old Fort v. Har-  
inon, 24.5; right of defendant to 
joinder of joint tort-feasors upon 
demand for c~~ntributioii  see Lackey 
1.. R. R., 103; Bost v. Metcalfe, 
607; admissions in  pleadings see 
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Dillinghanz v. Gardner, 227; spe- 
cial damages must be specifically 
pleaded see Wilson 2). Poseu, 261; 
demurrer for misjoinder of parties 
and causes see Pcitzman v. Zebulon, 
473; office and effect of demurrer 
see Efird 2;. Comrs. of Forsyth, 96; 
Hcarn v. Erlanger Mills, 623; 
amendment during trial see Osborne 
v. Canton, 139; Frecnzatz c. Ball, 
329; amendment after judgment 
sustaining demurrer see Cody v. 
Hovey, 369: withdrawal of plead- 
ings see McFetters v. McFettet-s, 
731; motions for bill of particulars 
or that allegations be made more 
definite and certain see Livingston 
2;. Investment Co., 416; judgment on 
the pleadings see Dunn v. Tetv, 286; 
motions to strike see Bynum u. 
Bank, 109. 

Poison-Action to recover for poison- 
ing from use of Amox see Simpsotz 
v. Oil Co., 595. 

Po l i t eLiab i l i ty  of aldermen for 
electing one of their number chief 
of police see Old Fort  v. Harmon, 
243. 

Ponding Waters-Action for damages 
for ponding water by milldam see 
Cotton Co. v. Henrietta Mills. 279. 

Power of Disposition-See TValsh v. 
Friednzan, 151; Burcham v. Bur- 
chant, 357. 

Precatory Words-See Croonz v. Cor- 
nelius, 761. 

Preferred Stock-Right to have divi- 
dends accrued on cumulative pre- 
ferred stock paid before dividends 
are  set apart or paid on any other 
stock see Clark v. Henrietta Mills, 
1 ; Patterson v ,  Henrietta Mills, 7 ; 
laches and limitation of actions to 
enforce right to priority in payment 
of dividends see Clark v. Hei~rietta 
Mill& 1. 

Prejudicial and Harmless Error-See 
Harmless and Prejudicial Error. 

Premature Appeals - See Yadlcin 
Cout~tli v. High Point, 94; .Johnson 
D. 1118. CO., 445. 

Presumptions-There is no presump- 
tion of negligence from mere fact 
of injury see Wills a. Moore, 26; 
in favor of correctness of orders 

and judgments of lower court see 
Osborne v. Canton, 139; S h e a t h  v. 
Katxis, 434; Mallnard v. Holder, 
470; arising from doctrine of res 
ipsa loqz~itur see Hitchell v. Saun- 
dcrs, 176; of paternity see Rau 1;. 

Ray, 217; from possession of note 
see Dillinghanz v. Gardncr, 227; of 
validity of foreclosure sale see Dil- 
linghan~ c. Gardnet-, 227 ; presump- 
tion in favor of regularity of exer- 
cise of power of sale see Pearcc c. 
TVatkins, 636; where ccstui bids in 
property a t  foreclosure no presump- 
tion of fraud arises from relation- 
ship which would vitiate execution 
of lease by former trustor see Tlrolfe 
v. Land Badc, 313; acquisition of 
railroad right of way by presump- 
tive grant see R. R. v. Lissenbecz, 
318; presumption that  court found 
facts to support judgment see Pnrri.9 
v. Fischer & Co.. 292: Vestal v. 
Vendiqlg Machine Co., 468; from re- 
cent possession of stolen property 
see N. v. Williams, 365 ; of innocence 
see S. v. Blue, 612; from use of 
deadly weapon see S. v. Sheek, 811. 

Prima Facie Case-In prosecution for 
illegal possession of lottery tickets 
see S. v. Powell, 220. 

Prima Facie Evidence-Recitals in 
trustee's deed are  prima facie cor- 
rect see Dillingham v. Gardner, 227. 

Primary and Secondary Liability- 
See Bost c. Metcalf?, 607. 

Principal and Agent-Representation 
of corporation by officers and agents 
see Corporations; physician held 
not agent of hospital in treatment 
of patient see Smith v. Duke Uni- 
ceraitlj, 628 ; competency of decla- 
rations of agents or employees see 
Pinnix v. Grifln. 35; Hester v. 
Motor Lines, 743; evidence and 
proof of agency see Pinnix v. Grif- 
fin, 35 ; liability of principal for 
acts of agent see Livittgston v. In- 
z;cstnzcnt Go.. 416; Cab Co. v. Cas- 
ualty Co., 788; ratification see Brin- 
son v. Sz(ppl2/ Co., 505. 

Principal and Surety-Liability of 
aldermen for failure to require 
bond of municipal tax collector see 
Old Fort v. Harmon, 241. 
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Process-General appearance waives 
any defect in service see Vestal v. 
Vcnding Machine Co., 468; form 
and requisites of process see John- 
son v. Chambers, 769; service on 
foreign corporation by service on 
Secretary of State see Parris v. 
Fischcr X. Co., 292: service on for- 
eign motor carriers see King v. 
Motor Lincs, 223; service on unin- 
corporated associations see Hall- 
nzan v. Union, 798; service on non- 
resident automobile owners see 
Rogcn v. Bogen, 51;  Caseu u. Bar- 
ker, 465. 

"Property"-Defined see Hildebrand 
11. Tcl. Co., 402 ; title to mining 
rights see Davis v .  Land Rank, 246. 

I'rospecting-Does not constitute pos- 
session of mines and mineral rights 
see Davis v. Land Bank. 248. 

Proximate Cause--In general, see 
Mills v. Moore, 25;  White v. Chap- 
pc.11, 652 ; intervening negligence see 
Lancastcr v. Gre?lho?~nd Corp., 679: 
Chinnia 2,. R. R.. 528; foreseeability 
a s  element of prosimate cause see 
Lanrastw v. Greyhound Corp., 679. 

Proxy-Notice to proxy is notice to 
stockholder see Patterson u. Hen- 
ricttn Mills, 7. 

Public Improvements-Poxer of mu- 
nicipality to  levy taxes in territory 
annexed is not dependent upon fnr- 
nishing of public improvements see 
Dunn v. Tew, 286. 

Public Officers-Artions to t ry title 
ser Osborne v. Canton, 139; de facto 
officers see Berry v. Payne, 171; 
tenure and removal see Efird u. 
Comrs. of Porsyth, 96;  personal lia- 
bility to public in general see Old 
Fort  v. Harmon, 241; Old Fort v. 
Harmon, 245 ; amount of compensa- 
tion see Efird v. Comrs. of Forsyth, 
96;  persons entitled to emoluments 
of office and person liable see Os- 
borne v. Canton, 139; actions to re- 
cover emoluments of office see Efird 
v. Cornrs. of Forsyth, 96. 

Public Policy-Gaming contracts see 
Cody 71. Hoacy, 369. 

Quashal-See S. v. Gardner, 331. 
Questions of Law and of Fact-Com- 

petency and sufficiency of evidence 

is for court, weight is for  jury see 
S. v. King, 667; where pleadings 
raise question of law only court 
may render judgment on pleadings 
see Dunn v. Tew, 286 ; in actions for 
negligence see Mills v. Xoore, 25;  
TVrllovs v. f'herrin, 476 ; Pearson v. 
Storm Corp., 717 ; in ascertainment 
of boundaries see Pcwy 2'. Morgan, 
377; where facts are  admitted expi- 
ration date of extended term insur- 
ance is question of law see Pace v. 
Ins. Co., 431; bar of statute is  ques- 
tion of lam when facts are  admitted 
see Currin w. Cztrrin, 813. 

Qui Facit Per Alium Facit Per  Se- 
See Livingston w. I??vcstment Co., 
416. 

Quo U7arrantc+-Proceedings see Os- 
borne v. Canton, 139. 

Railroads-Federal Employers' Lia- 
bility Act see Laughter v. Powell, 
689; rights of r a y  see R. R. v. 
Lissen bee, 3 18 ; accidents a t  cross- 
ings see Hampton v. Hawkins, 205; 
Chinnis v. 12. R., 528; injuries to 
persons on or near track see Justice 
u. R. R., 273 

Rape--Competthncy and relevancy of 
evidence see S. v. Wagstaff, 15 ; ver- 
dict and sentence see S. v. Wag- 
staff,  15. 

Ratification-Application of doctrine 
in general see Brinson v. Supply 
Co., 505; b j  corporation of ultra 
vires contract see Brinson v. Sup- 
ply Co., 498; Brinson v. Supply Co., 
505; by insurer in liability policy 
of acts of insured in assuming lia- 
bility for medical attention for in- 
jured persons see Cab Co. v. Cas- 
? ~ a l t v  Co., 783; release held ratified 
see Salnzon v. Wyatt, 822. 

Real Estate Agent-Allegations that 
real estate igent rented plaintiff 
furnished house formerly occupied 
by person with tuberculosis without 
informing plaintiff of fact held to 
state cause for negligence and not 
for fraud or nuisance see Powers 
c. Trust Co., 254. 

Iieal Property--Title to mining rights 
see Davis v. Land Rank, 248. 

Rcwirers-Sales and conveyances see 
.llorc?~cad v. Bennett, 747 ; allow- 



ance of claims by receiver of insol- 
vent corporation see Brinson v.  Sup- 
ply Go., 498; Brinson v.  Supply Co.. 
605. 

Recent Possession-Presumptions aris- 
ing from see S. v.  Williams, 365. 

Record-Separate records are  requir- 
ed where actions are  tried together 
but not consolidated see Osborne v.  
Canton, 139; estoppel by, see John- 
son v. Ins. Go., 445. 

Redundant and Irrelevant Matter- 
Motions to strike, see Bynum v.  
Bank, 109. 

Reference-Evidence held insufficient 
to show that defendants had notice 
of hearing on referee's report see 
Everctt v. Johnson, 540. 

Reformation of Instruments-Action 
to reform deed held barred see Je f .  
ferson v. Jefferson, 333; of insur- 
ance policy see Blackburn v .  Wood- 
men o f  the World ,  602; mutual mis- 
take see Reynolds r. Wood,  626. 

Registration-Of deeds under "Tor- 
ren's system" see Perry v.  Morgan, 
377 ; registered instruments a re  
competent without proof of signa- 
tures or execution in absence of 
probate see Dillingham v .  Gardner, 
227; title retention contract duly 
registered in state where instituted 
and property is situate has priority 
over subsequent attachment issued 
here see Truck Corp. v .  TVilkins, 
327 ; rights of parties under unreg- 
istered instruments and effect of 
registration see Durham v. Pollard, 
760. 

Rehearing-See Cotton Co. v ,  Henri- 
etta Mills, 279 ; Barnes u. Teer,  823 ; 
Smith  v. Kappas, 850. 

Release-Held ratified see Salmon v. 
W y a t t ,  822. 

Remainders - Rule favoring early 
vesting of remainders see Jefferson 
v.  Jefferson, 333; life tenant is 
solely liable for cost of improve- 
ments see Hall v. Hall, 805; mort- 
gaging of interest of remaindermen 
see Hall v. Hall, 805; sale of estate 
for partition between life tenants 
and remaindermen see Perry v. 
Basscnger, 838. 

Remand-For sufficient findings see 

Guilford College v. Guilford Count?/, 
347; Cody v.  Hovey, 369; of case 
by Superior Court to municipal 
court see Re?lnolds v .  Wood,  626; 
remand when municipal trial court 
is nbolished pending decision on ap- 
peal see Barnes v.  Teer,  823. 

Removal of Causes-Determination of 
whether controversy is separable 
see Lackell v. R. R., 195 ; jurisdic- 
tional amount see Motor CO. v .  
Credit Co., 199. 

Rents-Adjustment of rents between 
adverse claimants under will see 
Walsh  v.  Friedman, 151. 

Reorganization-See Clark v .  Henri- 
etta Mills, 1 ; Patterson v .  Henrietta 
Mills, 7. 

Repeal-Of statutes by implication 
see 8 .  v.  Calcutt, 545. 

Request for Instructions-See Nichols 
v. York,  262; Livingston v. Znveut- 
ment Co., 416. 

Rescission and Avoidance of Instru- 
ments-For fraud see TVolfe v. Land 
Bank,  313. 

Res Gestm-Declarations of cocon- 
spirator must be within res gestce 
in order to be competent see S. v.  
Wells,  354 ; exclusion of exclama- 
tion constituting pars re8 gestm 
held not prejudicial in view of other 
testimony admitted see Swinaon 2;. 

Nance, 772. 
Residence-Leaving State with inten- 

tion of returning a t  expiration of 
reasonable time does not interrupt 
residence here see Oliver v. Oliver, 
299. 

Residuary Clauses-See Walsh  v.  
Friedman, 151. 

Res Inter Alios Acta-See 8. v. Wag-  
s ta f f ,  15. 

Res Ipsa Loquitur-See Mitchell v.  
Baunders, 178; does not apply to 
skidding see Williams u. Thomas, 
727. 

Res Judicata-Upon motion for modi- 
fication of permanent restraining 
order former decree is  res judicatu 
see McGuinn v .  High Point, 56; 
hearings and determination of plea 
see Keel v .  Trust  Co.,. 259. 

Respondeat Superior-See Pinnix v.  
Gr inn ,  35 ; Ross v.  Tel. Co., 324; 
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Crecch v. Lincn Service Corp., 457; 
liability of hospital for the mal- 
practice of physician see Sntith v. 
Duke University, 628. 

Restraint on Alienation-See Early v. 
Tayloe, 363. 

Retention Title Contract-Title reten- 
tion contract duly registered in 
state where executed and property 
is situate has priority orer  subse- 
quent ilttachment issued here see 
Truck Corp. v. TVilliins, 327. 

Revenue Bond Act-See McGuin?z. v. 
High Point, 56. 

Rights of Way-See R. R. v. Lisscn- 
bee, 318; extent of easement for 
highway purposes and telephone 
lines see Hildcbrand v. Tel. Go., 
402 ; erection and maintenance of 
telephone lines along highway con- 
stitutes additional burden for which 
compensation must be paid see Hil- 
&,brand v. Tel Co., 402. 

Roofing-Action for breach of war- 
ranty in sale of liquid roofing see 
Petrolcun~ Co. v. Allcn, 461. 

Rule in Shelley's Case-See Rose v. 
Rose, 20;  Whitley v. Arenson, 121. 

Pafety Statutes-Violation of, a s  neg- 
ligence per se, see Kolman v. Sil- 
bcrt, 184: instructions on legal ef- 
fect of violation see Kolman v. Sil- 
bcrt, 134. 

Sales-Title retention contract duly 
registered in state where executed 
and property is situate has priority 
over subsequent attachment issued 
here see Truck Corp. v, Wilkins, 
327; action for breach of warranty 
that insecticide mas not poisonous 
to humans see Simpso~z 1). Oil Co., 
595 ; exclusion of implied warran- 
ties by express warranties see 
Pctroltu?n Co. 2;. Allc?~, 161. 

Sanitation-Action under Public Laws 
of 1923 is barred in three years see 
Powers 1.. Trust Co., 254. 

Sanitary Districts-Establishment see 
Idol 1%. Hanen, 723. 

Schools-Liability under Compensa- 
tion Act for injury to employee paid 
in pnrt by State School Commission 
see Cnscfj a. Board of Education, 
739. 

Scope of Employment-Within doc- 

trine of n7spondeat superior see 
Pinnix v. Grin?/, 33; Ross v. Tel. 
Co., 324; C'rccch v. Lincn Service 
Corp., 457. 

Seals-Adoption and affixing see Cur- 
rin v. ('urri,?, 815. 

Secretary of State--Service of proc- 
ess on foreigu corporation by serr- 
ice on, see Parris v. Fischer & CO., 
292. 

Seduction-Ct nrge in prosecution for 
seduction held without error see 
S. v. Jcssup, 620. 

Self-Defens+See S. v. Roddey. 532. 
Self-Incrimination-Right of defend- 

ant  not to be compelled to incrimi- 
nate self see S. v. Cash, 818. 

Sentence-Of death is mandatory 
upon conviction of rape see S. v. 
Wagstaff, ~CI. 

Separable Controversy-See Lackey v. 
R. It., 195. 

Separation-Eivorce on grounds of, 
see Olivcr 2 .  Oliver, 299. 

S e r v i c e o n  nonresident automobile 
owner see Rogen v. Bogen, 51;  
under Indiana statute see Casey v. 
Barkcr, 465; service on foreign mo- 
tor carrierr, see King 2'. Motor 
Lincs, 223; service on foreign cor- 
porations under C. S., 1137, see Par-  
ris v. Fischer & Co., 292; labor 
union may not be served with sum- 
mons see Ballman v. Union, 798; 
general appearance waives any de- 
fect in service of process see Vestal 
v. Vending Xachine Co., 468. 

Services Rendered-Claims against 
estate for domestic services render- 
ed deceased see Graham v. Hoke, 
75.7. 

Serrient High~qays--See Swinson v. 
Nuwe. 772. 

Shelley's Case-See Rose v. Rose, 20;  
Whitlcy 2;. -lrenson, 121. 

Side~vallrs-Actions by pedestrians to 
recover for injuries sustained in 
falls on side,vallts see Wall v. Ashe- 
villc, 163; Rzdford v. ilsheville, 185. 

Skidding-See Kolnzan u. Silbcrt, 
134; Williams z.. Thomas, 727. 

Slot Machines -See S. v. Calcutt, 545. 
Special Warrnntg Deeds-Measure of 

damages for vendor's breach of con- 
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tract to convey by, see J0h?180?1 V. 
Ins.  Co., 413. 

Speed-In general, see Kolmrin v .  Sil- 
bert, 134; Barncs v.  !deer, 823; a t  
intersections see Lancnstcr v. Grey- 
hound Corp., 679; instruction as  to 
speed see Kolman v. Silbert ,  134; 
Unrncs v. Tccr.  823. 

Stare Decisis-See TVl~i t le?~ 2;. Aren- 
son, 121; I n  r c  W t l l  of McDonald, 
209. 

State Department of Conservation- 
Whether firm entering into contract 
with department to employ fire 
warden was subject to Compensa- 
tion Act depended upon number 
of employees of firm see Chadwick 
v. nep t .  of Conser~a t ion  and Devel- 
opnten t ,  766. 

State Lands-Land subject to State 
grant see Pcrrv v. Morgan, 377; 
suffciency of description see Perry 
v. Morgan, 377. 

State School Commission-Liability 
of n~unicipal board of education un- 
der Compensation Act for injury to 
employee paid in part by State 
School Commission see Case?! v. 
Board of Education,  739. 

Statement of Case on Appeal-Dis- 
missal for failure to file, see S.  v. 
Graham, 543; S.  T. Shnw,  544. 

States-Where married woman has 
right of action under our laws 011 

transitory cause she may maintain 
action here notwithstanding that 
right to maintain action does not 
exist in state of her domicile see 
Bogcn v .  Bogcn, 51;  lien of title 
retention contract registered in an- 
other state will be given effect here 
see Truck  Corp. v.  Williins. 327: 
actions on judgments of courts of 
other states see Codu v .  Hovcu,  369; 
Casey v. Barker ,  461; decree of 
divorce entered in another state on 
substituted service on resident is 
void here see l 'yson v. T ~ s o n ,  617. 

Statutes-General rules of constrnc- 
tion see I n  re  Strelnzan, 306; con- 
struction of penal or criminal stat- 
utes see S.  v. Gardner,  331; repeal 
by implicntion see 8 .  v. Calcutt ,  545. 

Statutes of Limitations-See Limita- 

tion of Actions ; Adverse Possession 
see Adverse Possession. 

Steps-Liability of landlord for inju- 
ries caused by negligent repair of, 
See Livingston v. Inveutmrnt  Co.,  
416. 

Stocks-Speculative contracts where 
bona fide purchase and delivery is 
not contemplated are  invalid see 
Cody 2;. Howeu, 369; right to have 
dividends accrued on cnmulative 
preferred stock paid before divi- 
dends are set apart or paid on any 
other stock see Clark v. Henricttn 
Mills, 1 ; Patterson v. Hcnrictta 
Mille, 7 ;  laches and limitation of 
actions to enforce right to priority 
in payment of dividends see Clark 
v. H e w i r t t a  Mills, 1. 

Streets-Liability of city for defect 
or obstruction in, see Alberty v. 
Greensboro, 649. 

Strikes-As affecting right to unem- 
ployment compensation see I n  re 
Steelman, 306. 

Subscribing Witnesses-See I n  re W i l l  
o f  McDonald, 209. 

Substituted Trustees-See Pearcc 2'. 

W a t l ~ i n s ,  636. 
Summary Ejectment-See Simons v. 

Lebrun, 42; Warren  v .  Breedlovc, 
383. 

Summons-Service on nonresident an- 
tomobile owner see Bogell v.  Bogor, 
51;  under Indiana statute see 
Casey v. Barker ,  465; service on 
foreign corporations under C. S., 
1137, see Parris v. Fischer & Co., 
292: service on foreign motor car- 
riers see Kina v .  Motor Lincs,  223: 
justice of the peace may deputize 
another to sign summons see John- 
son v. Chambers, 769; labor unioll 
may not be served with summons 
see HaZlman v. T7$tion, 798 ; general 
appearance waives any defect in 
service of process see Vestal  v. 
Vending Machine Co., 468. 

Superior Courts-Jurisdiction of Su- 
perior Court on appeal from clerk 
of court see Bunurn v. Bank ,  109; 
Cody v. Hovey ,  369; Perru v. Bas- 
senger, 838; jurisdiction of Supe- 
rior Court on appeal from Indus- 
trial Commission see Beach v. Y c -  
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Lean, 521; Casey v. Board of Edu- 
cation, 739; appeals from Unemploy- 
ment Compensation Commission see 
I n  re Steelman, 306 ; jurisdiction o f  
Superior Court in  reviewing order 
o f  Municipal Board o f  Adjustment 
see I n  re Pine Hill Cemeteries, Inc., 
735 ; jurisdiction cannot be con- 
ferred by failure o f  defendant to  
plead to, see Cody v. Hovey, 369; 
willful disobedience o f  court order 
see McGuinn v. High Point, 56; 
Elder v.  Barnes, 411. 

Surgeons-See Physicians and Sur- 
geons. 

Suspended Execution-See S. v.  Cal- 
cutt ,  545. 

Taxation-Taxpayers held estopped 
from attacking validity of  munici- 
pal tax  levy see B e w y  v. Payne, 
171 ; power o f  municipality t o  levy 
and collect tares see Dunn v. Tew,  
286 ; power o f  municipality t o  levy 
license taxes on businesses located 
outside but operating within city 
see Weinstein v.  Raleigh, 643; Rev- 
enue Act does not purport t o  au- 
thorize operation o f  illegal slot ma- 
chines see S. v.  Calcutt, 545; liabil- 
i t y  for unemployment compensation 
t a x  see Unemployment Compensa- 
tion Corn. v. Ins. Co., 576; Unent- 
ployment Compensation Com. v .  
Willie, 709; listing land for taxa- 
tion as evidence of  title see McKag 
v. Bullard, 689; uniform rule and 
discrimination see Rockingham 
 count^/ v.  Elon College, 342; e x e m p  
tion o f  property o f  educational, 
charitable and religious institutions 
from taxation see Rockingham 
Count?) v.  Elon College, 342 ; Guil- 
ford College v. Guilford County, 
347; duties and authority of  col- 
lecting agencies and procedure for 
collection see Unernplof~ment Com- 
pensation Com. u. Willia, 709 ; ac- 
tions to  restrain levy or collection 
o f  taxes see D m n  v. Tew,  286; 
upset bids and resales see Bladen 
County v.  Squires, 649. 

T a x  Collector-Action to  determine 
title to  ofice o f  municipal t a x  col- 
lector and to  recover emoluments 
o f  ofice see Osborne v. Canton, 139; 

personal liability o f  alderman for 
failure t o  bond t a x  collector see Old 
Fort v.  Harmon, 241. 

Telegraph and Telephone Companies 
-Rights o f  way  see Hildebrand v. 
Tel. Co., 402. 

Tenants in  Common-Action t o  re- 
cover pro vatu part o f  partition 
sale price see Laughl-idge v. Land 
Bank, 392; adverse possession by, 
see Perry v Bassenger, 838; crea- 
tion and existence o f  tenancy in  
common see Jefferson v. Jefferson, 
333. 

Term Insurance-See Pace v. Ins. Co., 
431; Blackburn v. Woodmen of  the 
World, 602. 

Theory o f  Trial-See Simons v. Le- 
brun, 42 ; Livingston v. Investment 
Co., 416. 

Through Highways-See Swinson v. 
Nance, 772. 

Timber-Cutting of  timber from mort- 
gaged lands see Brown v. Daniel, 
349. 

Title Retention Contract-Duly regis- 
tered in  stale where executed and 
property is s~ tua te  has priority over 
subsequent attachment issued here 
see Truck Corp. v.  Wilkins, 327. 

"Tobacco Allotments"-Change in 
Federal control policies as affecting 
agricultural leases see Warren v. 
Breedlove, 38.3. 

"Torren's System"--See Perry v.  Mor- 
gan, 377. 

Torts-Particular torts see particular 
titles o f  torts ; distinction between 
fraud, negligence and nuisance see 
Powers v.  T~.ust  CO., 254; right o f  
married woman t o  maintain action 
in  tort against husband see Bogen 
c. Bogen, 5:L; right o f  one tort- 
feasor to  exrlmine codefendant see 
Gudger v.  Rclbinson Bros., 251 ; lia- 
bility o f  parent for torts o f  child 
see Haloes v.  Haynes, 535; liability 
of  employer for employee's negli- 
gent driving see Pinnix v.  Grifln, 
35; Ross v .  I'el. Co., 324; Creech v. 
Linen Nervice Corp., 457; what law 
governs transitory cause i n  tort 
arising in  another state see Bogen 
v .  Bogen, 51; Lancaater v. Urey- 
holtnd Corp., 679; determination o f  
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whether tort is joint tort see Bost 
v. Metcalfe, 607; Hester v. Motor 
Lines, 743 ; contribution and reme- 
dies of defendant against joint tort- 
feasor see Lackc?) v. R. R., 193; 
I3ost v. Metcalfe, 607; Smith v. 
Kappas, 850 ; acceptance of benefits 
of release and ratification see Sal- 
mon v. Wyatt, 822. 

Trespass-Trespass by ponding or dis- 
charge of waters on land see Cotton 
Co. v. Henrietta Mills, 279. 

Trial-Of criminal prosecutions see 
Criminal Law ; in particular actions 
see Particular Titles of Actions and 
Prosecutions ; notice and calendars 
see Codg v. Hoveg, 369; consolida- 
tion of actions for trial see Osborne 
u. Canton, 139; motions to strike 
evidence see Maynard v. Holder. 
470; consideration of evidence on 
motion to nonsuit see Wall v. Ashe- 
ville, 16%; Warren v. Breedlove, 
383; MeKafl v. Bullard, 589; Wil- 
liams v. Thomas, 727; Justice v. 
R. R., 273; nonsuit in favor of party 
having burden of proof see Smith 
v, Duke University, 628; sufficiency 
of evidence see Smith v. Duke Uni- 
ver.?ity. 628; voluntary nonsuit see 
McFetters v. McFetters, 731 ; Smith 
v. Kappas, 850; statement of evi- 
dence and application of law there- 
to see Ryals v. Contracting Co., 
479 ; Kolman v. Silbert, 134 ; Barnes 
v. Teer, 823 ; Smith v. Kappas, 860 ; 
expression of opinion by court on 
evidence see Petroleum Co, v. Allen, 
461; Ryals v. Contracting Co., 479; 
Swinson v. Nance, 772 ; requests for 
instructions see Nichols v. York, 
262 ; Livingston v. Investment Co., 
416; McKag v. Bullard, 889 ; con- 
struction of instructions and gen- 
eral rules of review see Laughter 
v. Poucll, 689; Cab Co. v. Casualtu 
Co., 788; form and sufficiency of 
issues see Oliver I ) .  Oliver, 299; 
Brown v. Daniel, 349; objections 
and exceptions to issues see McKay 
v. Bullard, 589; form, sufficiency 
and acceptance of verdict see Free- 
man v. Ball, 329; motions for judg- 
ment non obstante veredicto see 
Johnson v. Ins. Co., 445; motions 

for new trial for misconduct of or 
affecting jury see Simpson v. Oil 
Co., 595; motions to set aside ver- 
dict a s  being against weight of evi- 
dence see Cab Co. v. Casualty Co., 
788; agreements and waiver of jury 
trial see Freeman v. Ball, 329. 

Trusts-Action by administrator d, b. 
n., c. t. a., to protect assets against 
mismanagement and fraud on part 
of trustee of trust set up by life 
tenant see Pegram v. Trust CO., 
224; par01 trusts see Wolfe u. Land 
BanL, 313 ; control, management 
and authority of trustee see Patter- 
son v. Henrietta Mills, 7 ;  construc- 
tion and modification of charitable 
trusts see Johnson v. Wagner, 235. 

Tuberculosis-Allegations that  real 
estate agent rented plaintiff fur- 
nished house formerly occupied by 
person with tuberculosis without in- 
forming plaintiff of fact held to 
state cause for negligence and not 
for fraud or nuisance see Powers 
v. Trust CO., 254. 

Ultra Vires-Submission by city to 
regulation of Federal Power Com- 
mission held ultra vires see Mc- 
Buinn v. High Point, 56;  estoppel 
of corporation to plead ultra vires 
see Rrinson v. Supplg Co., 498. 

Unemployment Compensation-See I n  
re  Steelman, 306 ; Unemployment 
Compensation Com. v. Ins. Co., 576; 
Unemployment Compensation Corn. 
v. Willis, 709. 

Union-Is without capacity to sue or 
be sued see Hallman v. Union, 798. 

Upset Bids-In tax foreclosure see 
Rladen County v. Squires, 049. 

Usury-Contracts and transactions 
usurious see Jfortgage Co. v. Zion 
Church, 395; waiver and estoppel 
see Mortgage Go. v. Zion Church, 
395; forfeitures see Mortgage Co. 
v. Zion Church, 395. 

Utilities Commission-Jurisdiction see 
McGuinw v. High Point, 56. 

Vendor and Purchaser-Damages for  
breach by vendor of contract to con- 
vey see Johnson v. Ins. Co., 445. 

Venue--Residence of parties see Dttd- 
ley v. Dt~dley, 765. 
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Verdict-Motion to set  aside verdict 
a s  being ngninst weight of evidence 
see 8. v. Wagstaff,  15;  Cab Co. a. 
Casual t l~  Co., 788 ; peremptory in- 
struction t h a t  cause was  barred 
held without er ror  see Jefferson v. 
Jrfferson, 333; parties may agree 
tha t  court may answer issue in ac- 
cordance with how majority of 
jurors stand see F r e e m a ~ i  c. Ball, 
329; where fac ts  a r e  admitted and 
only question of law is  presented, 
court  may direct verdict see Pace  
1:. I I I . ~ .  Co., 451. 

Vested Right-Right to enforce prior- 
i ty in payn~en t  of dividends is  vest- 
ed right see Clark v. Hclirietta 
Mills, 1. 

1.olnnrury Nonsuit-See McFcttcrs v. 
MrFctters,  731 ; Smith v. Kappas,  
850; right to insti tute action within 
one year of voluntary nonsuit see 
Xotor  Co. v. Credit Co.. 100. 

Wage and Hour  Law-Petition fo r  
exnmination of adverse par ty  to dis- 
covrr information for  filing con]- 
plaint in action under the Federal 
Fn i r  Labor Standards Act see 
Tl7rcsRi?rgton ?:. Bus, Inc.. 856. 

Wagering Contracts-See Cody c. 
Hocc.11, 369; defense tha t  foreign 
jutlgment sued on was  l ~ a s e d  on 
wagering contract see Codu v. 
Hovey. 369: prosecution for  operat-  
ing lottery see S. o. Pozrcll, 220. 

V'aiver-Failure to protest against  
reorganization hold not to waive 
right to priority in payment of divi- 
dends see Clark v. I l c~ i r i c t tn  Mills, 
1 :  defendant may not waive consti- 
tutional right to tr ial  by jury with- 
out changing plen of not guilty see 
N. 1 . .  .1f118~, 226: of right to plead 
usury see Mortgage Co. c. Zion 
Church. 305. 

Wartls-Jlortgaging interest  of, see 
Hall  c. Hall,  80,s. 

Warmnties-Express warranty  ex-  
cludes implied warranty  see Pvtrcl- 
1ctc11~ Co. t.. .4llen. 461: action for 
hreach of warranty  that  insecticide 
was  not poisonous to humans see 
Rinrpso~? c. Oil Co.. 595. 

Waters  and Water  Courses-Willful 
disobedience of court order relating 

to drainage of snrface water  see 
Elder  a. Bartres, 411; drainage of 
surface waters  see Elder  'v. Barnes,  
411 : damages f rom construction 
and operation of (lams see Cotton 
Mills v. Henrietta Xills, 279. 

\Tills--Coustrl~ction and modification 
of charitable t rus t  created by wills 
see dohnsott c. TVupzer, 235; con- 
t rac ts  to tlvrixe or  bequeath see 
Grahom o. Hoke, 765 ; subscribing 
witnesses seo I t i  1-c W i l l  of McDow- 
ald, 209 ; general rules of construc- 
tion see TVhitlq/ I:. A remo~i ,  121; 
ll'alsh ?:. Fr;ednta?~,  151: Sharpe v. 
I.ulcfl, 753 ; estates and interest  cr r -  
atetl in general see TVhitlcll I). A ~ C I I -  
son, 121 ; End!! v. Tayloc, 363 ; rule 
in Shrllc?l's cnsc see Rosc v. Rose, 
20;  IVhitlefl 1; .  Arenson, 121; defea- 
sible fees Serb Rharpe v. Islcy, 753; 
devises with power of disposition 
see l i ya l s l~  v Fric'dnzan, 151 ; Bur-  
chrcnl 1:. Rtirc'hani. 357 ; termination 
of particular rs ta tes  and  resting of 
remaintlrr w e  Roec v. Rose, 20;  
determination of whether devise i s  
for life or  in fee see Rharpe v. 
I.ulc?j. 7.53 ; Ci.oom v. Cor)ielius, 761 ; 
designation of devises and legatees 
and their  wspective shares see 
TVhitlc!~ c. .ircrrxo~r, 121; TVnlah v. 
E ' r icdn~u~i ,  l.il ; Early  v. Tauloc, 
363; restraint on alienation see 
Earl!/ 1). Tv!/loe, 3f.3 ; residuary 
clanses see 1T'alsh v. Friedntnn, 161 ; 
costs, rents nild profits see TValsh v. 
Fric7di~ta??. 151: nature  of title and 
right of devisee to  convey see Croorn 
u. Corirrlitra. 761. 

Tyitnesres-Suljwrihing witnesses see 
I n  re Will of JIeDonald, 200; wife 
may not testify a s  to nonaccess of 
husband b11t may testify a s  to her  
illicit relatiotis see Rnu v. Euy, 
217; rule that  par ty  may not im- 
])each own witness see Ro8s a. TPI. 
Co., 321; evidence competent for  
purpose of corroborating or  im- 
peaching witness see Hcatcr a. 
Xoto1- Li?ics, 743; IS ' IC~? ISO~ v. 
Snnec, 772; court  may permit conn- 
sel to ask  leading questions see 
JlcICay v. Dui'lard, 680; admissibil- 
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ity of photographs to explain testi- 
mony see Simpsow v. Oil Co., 595; 
8. 1;. Wagstaf f ,  15;  S.  v. Miller, 
514; motion for new trial for that  
witness collapsed on stand see 
Simpson v. Oil Co., 595. 

Workmen's Compensation Act-See 
Lincberry v. Jlebaqte, 237; Beach v. 
XcLcaiz, 521; Casey ti. Board o f  
Educatiotc, 739 ; Chadwich: v. Dept. 
of Co?zserl;ation and Dewlopment ,  
766. 

Wrongful Death-Actions to recover 
for death of intestate killed on 
track see Justice v. R. R., 273; 
grounds and burden of proof see 
1Yhitc v. Chappell, 652; proof that  

death resulted from injuries see 
Jordan v. Glich-malt, 388; Hester c .  
Motor Lines,  743 ; contributory neg- 
ligence of parent a s  bar to recovery 
for wrongful death of child see 
Pearson v. Stores Corp., 717; pay- 
ments made to deceased's mother 
under terms of suspension of execu- 
tion in prosecution for manslnugh- 
ter dnes not bar mother a s  admin- 
istratrix from maintaining action 
for wrongful death see Hester v. 
Xotor  Liues,  743. 

Zoning Ordinanres-Review of order 
of Municipal Board of Adjustment 
regarding zoning ordinances see I n  
re  Pine Hill Cemeteries, Inc., 733. 
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ACTIONS. 

8 l c .  Part ies  Who May Sue o r  Be Sued: Nonresidents. 

A nonresident plaintiff may sue a nonresident defendant in the courts of 
this State upon a transitory cause of action. Bogen 11. Bogen, 51. 

8 Id.  Labor Unions. 

An unincorporated labor union is  without capacity to  sue or be sued in the 
name of the association, since in law it  has no le,gal entity, and there is 
no statutory provisions enabling it  to sue or be sued as  a n  association. Ch. 24, 
Public Laws 1933, ch. 182, Public Laws 193.3; and C. S., 457, 483 ( 4 ) ,  apply 
only to suits by or against mutual benefit associations on certificates or policies 
of insurance. Hallman v. Union, 798. 

fj 5. Worms of Action in General. 
Plaintiff is entitled to bring suit in the manner and form he may elect, and 

may choose forum to which jurisdiction of his cause appertains. Motor Co. 
v. Credit Co., 399. 

8 8. Distinctions Between Actions i n  Tort. 

Plaintiff alleged that defendant leased him certain property infected with 
germs of pulmonary tuberculosis without informing him of the fact, and that 
in consequence he contracted tuberculosis, and that  the negligence of defend- 
ant  was continuing and created a nuisance. Held: The gravamen of the com- 
plaint is negligence and not nuisance or  fraud. P o w c ~ s  v. Trust Co., 254. 

8 11. Pendency a n d  Termination. 
An action is pending from the issuance of summons, C. S., 475, until deter- 

mination by final judgment. C. s. ,  592. McFetters v. McFetters, 731. 

ADVERSE POSSESSION. 

8 1. I n  General. 
Adberse possession for the requisite number of years inflexibly ripens title 

in the possessor a s  against those not under disability, and upon the termina- 
tion of the disability the statute begins to run even ~lgainst those who were 
not in esse a t  the time of the execution of the deed under which possession 
is claimed. Perry v. Bassenger, 838. 

9 3. Actual, Hostile, a n d  Exclusive Possession in General. 
I n  order to constitute possession of mines and mineral rights the possessor 

must make such use of the mines and mineral rights a s  they are capable of, 
in order to show that the acts of dominion a re  done in the character of owner 
in opposition to the rights or claims of all other persons, and mere prospecting 
does not constitute such possession, and therefore ev~dence tending to show 
one year's mining operations and four years' work in !sinking shafts, together 
with prospecting over a period of more than twenty years does not show 
sumcient continuity of possession of the mines and miueral rights to estahlish 
adverse possession for a period of twenty years under .inown and visible lines 
and boundaries. Davis v. Land Ranlc, 248. 
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ADVERSE POSSESSION-Cofltinued. 

8 4a. Tenants i n  Common. 
The locus irz quo was devised to testator's children with remainder to testa- 

tor's grandchildren. The land was sold under order of court by a commis- 
sioner to one of the life tenants. Defendants are  the purchasers by mesne 
conregances from the life tenant to whom the commissioner execnted deed. 
Held: The deed executed by the commissioner, being similar to a deed from 
a stranger, constitutes color of title. C. S., 428. Perru v. Basscnger. 838. 

8 4f. Hostile Character of Possession a s  Affected by Domestic Relation- 
ships. 

The evidence tended to show that plaintiff, the owner of the locus in quo, 
left the State and abandoned his wife and children, that  thereafter the tax 
lien on the property was foreclosed and deed made by the commissioner to 
plaintiff's attorney, that  by plaintiff's direction the attorney executed quit- 
claim deed to plaintiff's youngest child, and that thereafter plaintiff's wife and 
other children, relying upon the belief that plaintiff was dead, executed deed 
to the youngest child, who executed a deed of trust on the property in which 
she represented that her father was dead and that  she had title. Defendants 
claim under foreclosure of the deed of trust. Held: The possession of the 
youngest child was under color of title, and upon the facts of this case, was 
adverse to plaintiff, her father, and defendants, claiming under the child, a re  
not estopped to claim title by adverse possession as  against the father in the 
father's action in ejectment. Nichole v. York, 262. 

8 5. Necessity of Claim Under Known and  Visible Lines and  Boundaries. 
Plaintiffs introduced no evidence of title and did not claim untler color of 

title, but claimed the mine and mineral rights in the locus in quo by twenty 
years adverse possession. Plaintiff's evidence tended to show that they 
worked the fertilizer minerals a t  various places on the locu8 in quo for over 
twenty years but did not otherwise locate such work. Held: Since plaintiffs 
do not claim under color of title there can be no presumption that their 
possession was to the outer boundaries of their claim, and the evidence is 
insufficient to show adverse possession of the mining rights under known and 
visible lines and boundaries. Davis v. Land Bank, 248. 

g 7. Tacking Possession. 

The grantee of the purchaser a t  the foreclosure of the deed of trust on the 
land is entitled to tack the possession of the trustor, there being no interrup- 
tion in favor of the true title, and the grantee's possession relates back to 
the original entry by the trustor and the color of title under which i t  was 
made. Nichols v. York, 262. 

9a. W h a t  Constitutes Color of Title. 
An instrument constitutes color of title if i t  purports to be a conveyance of 

the title, even though i t  be defective or void. Nichols v. York, 262. 
The evidence tended to show that  plaintiff, the owner of the locus in quo, 

left the State and abandoned his wife and children, that  thereafter a tax lien 
on the locus in quo was foreclosed and deed was made by the commissioner to 
plaintiff's attorney, who, by direction of plaintiff, executed a qnitclaim deed to 
plaintiff's youngest child. That some 13 years prior to the institution of the 
action, relying upon the belief that the husband was dead, the wife executed 
quitclaim deed and the other children executed deed to the youngest child, 
and that the following day the Youngest child and her husband executed deed 
of trust upon the property in which she represented that her father was dead 
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ADVERSE POSSESSION-Cont in ucd. 

and that she had title. Defcsndants claim title a s  grantee from the purchaser 
a t  the foreclosure sale of the deed of trust. Held: The tax deed and the 
deeds of the wife and the other children to the y3ungest child constituted 
color of title. Ibid. 

An instrument is none the less color of title because of defects discoverable 
from the record, the purport of the statute being to afford protection to 
apparent titles, void in law, and supply a defense wliere none existed without 
its aid. C. S., 428. Perry v. Bassengcr, 838. 

The locus in quo was devised to testator's children with remainder to testa- 
tor's grandchildren. The land was sold under order of court by a commis- 
sioner to one of the life tenants. Defendants a re  1he purchasers by mesne 
conveyances from the life tenant to whom the commissioner executed deed. 
H e l d :  Tile deed executed by the commissioner, being similar to a deed from a 
stranger, constitutes color of title. C. S., 428. Ibid. 

9 13c. Time Necessary t o  Ripen Title a s  Between Individuals Under 
Color of Title. 

Seven years adverse possession under an instrument constitut'ing color of 
title inflexibly ripens title in the possessor a s  against all persons not under 
disability. Pcrl-1/ v. Hasuenger, 838. 

Lands owned by life tenants and remaindermen as  tenants in common were 
sold by a commissioner under order of court. Her!d: Seven years adverse 
possessiorl under the commissioner's deed ripens title in the purchaser and 
those claiming under nzesne conveyances from him as against those not under 
disability and as  against each remainderman who was under disability a t  the 
time of the .execution of the commissionr?r's deed upon the expiration of seven 
years after he reaches his majority, regardless of whether he was a party to 
the proceeding for the sale of the land mid notwithstanding he may not have 
been i ? ~  esse a t  the time of the execution of the commissioner's deed. Ibid. 

AGRICULTURE. 

§ 7a. Notice of Termination of Lease. 
Plaintiffs alleged that they had made demand on their tenant to surrender 

the premises because of breach of the lease contract. Held: Failure of evi- 
dence of demand in support of the allegation is fat11 to plaintiffs' right to 
recover possession of the premises. Warren 2;. Ureed'ovc, 383. 

§ 7d. Termination of Lease for  Breach of Agreement by Tenant. 
Plaintiffs contended that defendant had breached his farm lease by planting 

cotton, and that  such violation terminated the tenancy under the provisions 
of the lease. Plaintiffs' evidence was to the effect that defendant had plowed 
land and put in fertilizer for cotton, but there was no evidence that defendant 
had actually planted any cotton. Held: The mere threat or intimation that  
defendant would breach the agreement is not a breach, and the evidence is 
insnflicient to show a breach term~nating the tenancy. Warrrn v. l'recdlove, 
383. 

A lease must be conitrued most strongly against lecsor, and when no stipu- 
lntlons are  made in an agricultural leaseB to cover the eventuahty of changes 
in Federal crop control policies, the landlord is not entitled to declare the 
lease forfeited became the tenant planted cotton conti-ary to the termi of the 
lease when it  appears that,  because of crop restric ioni npon tobacco, the 
tenant \ \as  unable to plant crops upon the same basii; a s  he had planted them 
during the prior year a s  required by the lease. Ibfd. 
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APPEAL AND ERROR. 

I. N a t u r e  a n d  Grounds of Appellate Jur i s -  
diction of Supreme Court  
1. I n  General. AlcKay v. Bul la rd ,  589.  
2.  J u d g m e n t s  Appealable:  P r e m a t u r e  

Appeals. Yadkin  County v. H i g h  
Point,  9 4 :  Motor Co. v. Credit  Co., 
1 9 9 ;  Johnson v. Ins.  Co., 445.  

5. Motions in Supreme Court. Osborne 
v. Canton, 1 3 9 .  

11. Presenta t ion  a n d  Preserva t ion  i n  Lower  
Cour t  of Grounds  of Review 
6d. Exceptlons to  F indings  of Fac t .  Ves- 

t a l  v. Vendine  Machine Co.. 468.  
8.  Theory of ~ r i k .  Simons v. Lebrun, 

4 2 ;  Livingston v. Inves tment  Co., 416.  
VI. T h e  Record P r o p e r  

20.  F o r m  a n d  Requisites of Transcript .  
Osborne v. Canton, 139.  

VIII. Briefs  
29.  Abandonment  of Exceptions a n d  As- 

s ignments  of E r r o r  by Fa i lure  to  Dls- 
cuss S a m e  In Briefs.  Maynard  v. 
Hoider, 4 7 0 ;  Currin v. Currin,  815. 

XI. Review 
37.  Matters  Reviewable. 

b. Discretionary Rulings.  Osborne 
v. Canton, 1 3 9 ;  Cody v. Hovey, 
9 f i Q  "--. 

c. In junct ive  Proceedings.  S inea th  
v. Katzis,  434.  

e. F indings  of F a c t .  Berry  v. 
Pavne .  1 7 1 :  Blackburn  v. Wood- 
me"n of t h e  World, 6 0 2 ;  D ~ l l i n g -  
h a m  v. Gardner ,  2 2 7 ;  Laughr idge  
v. L a n d  B a n k ,  3 9 3 ;  Sinea th  v. 
Katzis,  4 3 4 .  

38 .  Presumpt ions  a n d  Burden  of Show- 
ing Error .  Osborne v. Canton, 1 3 9 ;  
Sinea th  v. Katzis,  4 3 4 ;  Maynard  v. 

Holder.  470.  
Harmless  a n d  Pre judic ia l  Er ror .  Clark  
v. H e n r i e t t a  Mills. 1 :  Gudger  v. Rob- 
inson Bros., 2 5 1 ;  Chinnis v. R. R., 
5 2 8 :  McKav v. Bullard.  5 8 9 :  bfavnard 
v. Holder , -  4 7 0 ;  Simpson v. 0 i i  Co., 
5 9 6 ;  Currin v. Currin,  8 1 6 ;  Swinson 
v. Nance.  7 i 2 .  
Review of Par t icu lar  Exceptlons,  Or- 
ders  a n d  Judgments .  

a .  Review of Exceptions to  J u d g -  
m e n t  or  to  Signing of J u d g m e n t  
on Findings  of Fac t .  Dill lngham 
v. Gardner,  2 2 7 ;  Keel v. Trus t  
Co.. 2 5 9 :  P a r r i s  v. F ischer  & Co.. 

g. Review of Consti tutional Ques- 
tions. S. v. Muse, 226.  

Question Necessarv to  Determination 
df A ~ o e a l  power;  v. Trus t  Co.. 2 5 4 :  
~ m i t ;  v. Duke  University. 6 2 8  

43. Petit ions to  Rehear .  Cotton Co. v. 
Henr ie t ta  M ~ l l s ,  2 7 9 ;  B a r n e s  v. Teer, 
8 2 3 ;  Smith  v. Kappas ,  850.  

XIII. Determinat ion  a n d  D i s ~ o s i t i o n  of 
Cause  

48. Remand.  Guilford County v. Gull- 
ford  College, 3 4 7 ;  Cody v. Hovey, 3 6 9 ;  
B a r n e s  v. Teer. 823.  

4 9 a .  Law of T h e  Case. Johnson v. Ins.  
Co., 2 0 2 ;  W a r r e n  v. Ina. Co., 368;  
Simpson v. Oil Co., 6 9 5 ;  S m i t h  v. 
Kappas .  850.  

49b. S t a r e  Decisls. Whi t ley  v. Arenson, 
1 2 1 ;  I n  re Will of McDonald, 209.  

1. Nature a n d  Grounds of Appellate Jurisdiction of Supreme Court in  
General. 

The jurisdiction of the Supreme Court on appeal is confined to questions 
of law or legal inference. Constitution of Sorth Carolina. Art. I V ,  sec. 8. 
Y c K a u  v. Bul lard ,  589. 

§ 2. Judgments  Appealable: Premature Appeals. 

A decree in favor of movants on their motion fa r  a modification of a prior 
restraining order entered in the cause was conditioned upon the final adjudi- 
cation in favor of movants of a similar motion made in another case. There 
was no exception to the conditionality of the decree. H e l d :  Until final ndjudi- 
cation in favor of morants in the other case. plaintiffs are not aggrieved, and 
their appeals will be dismissed as  premature. C. S., 632. I'ndliin  count^ v. 
High Point, 94. 

The denial of a motion to dismiss is not ordinarily appealahle. Motor Co. 
v. Credit  Co. ,  199. 

Where no judgment has been entered against defendant, i t  is not prejudiced 
by any error committed in the trial, and questions presented by its exceptions 
during the progress of the trial are  not properly before the appellate court, 
and its appeal will be dismissed a s  premature. Joltneon 2;. Ins .  Co., 445. 

8 5. Motions in  Supreme Court. 

The Supreme Court has the power to grant a motion to be allowed to amend, 
but the motion is denied in this case because the matter sought to be alleged 
is immaterial. O ~ b o r w e  v. Cantow, 139. 
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5 6d. Exceptions t o  Findings of Fact. 
An exception "to the rulings of the court and the findings of fact" and a n  

assignment of error that  the court "erred in its rulings and findings of fact" 
fails to point out or designate the particular findings, of fact to which excep- 
tion is taken, and is  bad a s  a broadside exception and assignment of error, 
and further, is insufficient to challenge the sufficiency of the evidence to 
support the findings, or any one or more of them. Vcstal v. F'ending Machine 
Co. ,  468. 

§ 8. Theory of Trial. 
Where defendant tenant does not controvert in the u i a l  court the sufficiency 

of notice to quit, he will not be heard to do so in the Supreme Court on 
appeal, since an appeal will be determined in accordance with the theory of 
trial in the lower court. Simons v. Lebrun, 42. 

Where a landlord, sought to be held liable for  negligence in the perform- 
ance of repair work, does not contend iq  the lower court that the work was 
done by an independent contractor, and does not present such contention by 
allegation, evidence, exception to the issues submittell, or request for special 
instructions, he may not raise such contention in the Supreme Court on 
appeal, since the appeal will be decided in accordance with the theory of trial 
in the lower court. Livingston v. Investment C'o., 416 

8 20. F o r m  and  Requisites of Transcript. 
Where two separate actions which cannot be joined in the same action a re  

tried together for convenience but not consolidated by the court into one 
action, separate appeals should be taken and separate records filed by the 
respective appellants, and Rule of Practice in the Supreme Court, No. 19 ( 2 ) ,  
providing that only one record is required where there are  two or more appeals 
in one action, is not applicable. Osborne v. Canton, .L39. 

§ 29. Abandonment of Exceptions and  Assignmer~ts of Er ror  by Fai lure 
to  Discuss Same i n  Briefs. 

Maynard v. Holder, 470; Currin v. Cuwin, 815. 

§ S7b. Review of Discretionary Rulings. 
A motion to be allowed to amend answer after lime for answering has 

expired is addressed to the discretion of the lower court, and the denial of 
the motion is not reviewable in the absence of man:fest abuse. Osborne v. 
Canton, 139 ; Cody v. Hovey, 369. 

$j 37c. Review of Injunctive Proceedings. 
On appeal in injunction cases the findings of fact by the judge of the 

Superior Court are not conclusive and the Supreme Court may review the 
evidence, but there is a presumption that the proceedings below are correct 
and the burden is upon appellant to assign and show error. Sineath v. Katzis, 
434. 

S7e. Review of Findings of Fact. (Review of judgments on findings 
see Appeal and Er ror  8 40a.)  

Where the parties waive a jury trial and agree to trial by the court, the 
court's findings of fact from the evidence are  binding and conclusive upon 
appeal. Blichie's Code, 5.56, 569. Berry 1;. Payne, 171 ; Blackbum. v. Woodmen 
of the World, 602. 

Where the county court in which the action is instituted hears the evidence 
and finds the facts in accordance with its practice in the absence of a request 
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for a jury trial, i ts findings, affirmed by the Superior Court, are binding upon 
the Supreme Court on appeal when the flndings a r e  supported by evidence. 
Dillingham v. Gardner, 927. 

Where the court's findings of fact are  not supported by the evidence, the 
findings are not conclusive and the judgment based on such findings is erro- 
neous. Laughridge v. Land Bank, 392. 

Evidence and flndings are  reviewable in injunction cases. Sineath v. 
Katxis, 434. 

§ 38. Presumptions and  Burden of Showing Error. (Presumption that  
court found facts supporting judgment see hereunder 8 40a.) 

I t  will be presumed on appeal that  the court's denial of defendant's motion 
to be allowed to amend answer after time for filing answer had expired, was 
properly denied in the exercise of its discretionary power even if i t  does not 
affirmatively appear from the record that the denial of the motion was dis- 
cretionary, since the ruling of the court will be presumed correct, but in this 
case i t  did affirmatively appear that  the court denied the motion in the exer- 
cise of its discretion. Osborne v. Cunton, 130. 

On appeal in injunction cases the findings of fact by the judge of the 
Superior Court are  not conclusive and the Supreme Court may review the 
evidence, but there is a presumption that  the proceedings below are correct 
and the bnrden is upon appellant to assign and show error. Sineath v. Katxis, 
434. 

When the charge of the court is  not contained in the record, it  will be 
assumed on appeal that it  is free from prejudicial error. Mauward v. Holder, 
470. 

g 39. Harmless and Prejudicial Error. 

Where, upon the facts admitted and the competent evidence offered, peremp- 
tory instructions on each issue are  warranted, error, if any, in the admission 
of other evidence and in the instructions of the court are  harmless. Clark v. 
Henrietta Mills, 1. 

When i t  appears that  the denial of a petition for the examination of an 
adverse party has not prejudiced petitioner, the order denying the petition 
mill not be disturbed on appeal, since an order will not be reversed except 
for  error which is prejudicial. Gudger a. Robinson Broe., 251. 

Where it  is determined on appeal that defendant's motion for judgment as  
of nonsuit should have been allowed, errors, if any, in the admission or exclu- 
sion of evidence or in the charge of the court, are  harmless. Chinnis v, R, R., 
528. / 

An exception to the admission of certain testimony of a witness cannot be 
sustained when it  appears that other witnesses mere permitted to testify to 
the same effect without objection. b i c K a ~  v. Bullard, 589. 

An appellant may not successfully contend that  the court erred in refusing 
his motion to strike certain testimony which appellant himself has elicited 
from an adverse witness on cross-examination, Mavnard v. Holder, 470. 

Appellant's exception to the charge on an issue which was answered by the 
jury in appellant's favor will not be considered, since appellant could not be 
prejudiced thereby. McKau v. Bullard, 589. 

The exclusion of testimony of a witness cannot be held prejudicial when it  
does not appear from the record what the answer of the witness would have 
been had he been permitted to testify. Simpson v. Oil Go., 593; Currin u. 
Currin, 813. 

In  this action involvirig an automobile collision, a witness who saw plain- 
tiff's cnr wan permitted to testify as  to its speed, but her testimony that a t  
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the  time she exclaimed "Why don't they clow up'"' was  excluded. Hcld: 
Even conceding that  the exclamation was  competent a s  pa r t  of the  res gestce, 
i t s  exclusion was  not prejudicial in viwv of the  admission of the  testimony 
a s  to speed. Nzcinsoti v. Satrce, 7'72. 

Esclusion of witness' testimony t h a t  his evidence given in  the  t r ia l  was  the  
same a s  that  given on a former t r ia l  involring the same collision in  suit  held 
not prejudicial in view of the fac t  t h a t  the transcripl of the  testimony on the  
former trial  was  introduced in evidence. Nzcirrson c. Yur~cc, 772. 

Whether the alleged negligence of the driver of a Iaar should be imputed to  
the passrngers of the  ca r  becomes academic when the  jury finds tha t  the  
driver of the  c a r  mas not guilty of negligence, and vxceptions to the refusal 
of the  court to give instructions upon the  doctrine? of imputed negligence 
cannot be sustained. Ibid.  

40a. Review of Exceptions to Judgment or to Signing of Judgment on 
Findings of Fact. 

An exception to a conclusion of law cannot he s ~ s t a i n e d  when the  fac ts  
found support the concluaion. Uill inghun~ c. Gardtztr, 227. 

Where there i s  no objection to any  of the findings of fact  made by the court 
they will be presumed correct, and  where the  facts found support the  judg- 
ment, appellant's sole exception to  the  signing of the judgment cannot be 
susti~ined. Kcel v. Trust  CO., 259. 

I n  the absence of a request by defendant tha t  the court find the  facts sup- 
porting i t s  conclusion tha t  defendant mas doing husii~esa in this State,  i t  will 
1)e presunml that  the court found facts  sufficient to at pport i t s  conclusion, and 
if there i s  sufficient evidence appearing in  the  record to support  the  court's 
ruliiig, the  ruling will be sustained. Purr is  v. E'rscher & Co., 292. 

Where the  evidence does not appear of record i t  will be presumed tha t  there 
was  sufficient evidence to support  t he  findings sustaining the  judgment of the  
court. Vcstul u. Vc~tdirrg Muchrne Co., 468. 

A sole exception to the judgment a s  signed presents only the  question of 
whether the  judgment is  supported hy the record. J m e e  c. Griggs, 700. 

I n  the  absence of a request t ha t  the court  find tlle facts,  i t  will be pre- 
sumed on appeal that  the  court  found sufficient facts,  upon supporting evi- 
dence, to support  the  judgment. I b id .  

40e. Review of Judgments on Motions to Nonsuit. 
Ul)on appeal from judgment a s  of nonsuit, ('omyelent eridence offered by 

plaintiff wliich was  excluded in the  court  below will be considered in passing 
upon the  anfficiency of the  evidence. Prn?trs 0. Gri f l t~ ,  3.7. 

Upon appeal froin the denial of a rnotion for  judgtnent a s  of nonsuit, the 
Supreme Court cannot consicier the  eviclencr of defendnnt, whether contra- 
dicted or  uncontradicted, escept in so f a r  a s  i t  may t m d  to snpl)ort plaintiff's 
vase, nncl ~IICL reviewing court  is  not concerned wit,? the  credibility of the  
evidence but will determine only whether there is  any  eritlence sufiiciei~t to 
s n ~ ~ p o r t  plaintiff's cause of action. Mitchell I ) .  Nnuna'crs, 17% 

40g. Review of Constitutional Questions. 
The Supreme Conrt will not venture an  advisory op~n ion  on a constitutional 

qwst ion 1111less i t  is  proprrly presented, and will not deride such a qurstion 
even then when the appeal may be properly detcmnined on a question of less 
moment. N. 1.. .ll~tsc, 226. 

41. Questions Necessary to Determination of Appeal. 
Where i t  i s  determined tha t  defendant's motion to nonsl~i t  was  correctly 

allowed because of the bar  of the  s ta tu te  of limitation!:, whether the complaint 
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is sufficient to show that plaintiff's injury mas proximately caused by the 
negligent acts or omissions complained of, need not be determined. Potters 
v. Trust Co., 254. 

When it  is determined that nonsuit was properly granted on one ground, 
other grounds advanced to snstain the nonsuit need not be considered. Smlth 
I;.  Duke Cniversity, 628. 

5 43. Petitions to Rehear. 
Under the rules of the Court relating to petitions to rehear, the Supreme 

Court can correct an inadvertence in a former decision in the case without the 
necessity of another trial in the Superior Court. Rule of Practice in the 
Supreme Court, Xo. 44. Cotton Co. v. Henrietta Mills, 279. 

Petition to rehear this case involving a highway accident is allowed for 
inadvertence in former decision in failing to sustain appellant's exception to 
the failure of the trial court to instruct the jury upon the statutory law 
arising upon the eridence. Barnes v. Teer, 823. 

Petition to rehear allowed for inadvertence in former opinion in holding 
that  plaintiff could not take voluntary nonsuit against defendant against 
whom codefendant had demanded affirmative relief under C .  S., 618; i t  appear- 
ing that amended answer demanding affirmative relief under the statute was 
not tendered until after verdict. Snzith v, Kappas, 830. 

Where exceptions brought forward and duly preserved in appellant's brief 
and assigned a s  error are not discussed or decided in the original opinion, the 
questions thus presented by the assignments of error remain open for decision 
and may be considered and determined upon appellee's petition to rehear. 
Ibid. 

5 48. RPmand. 
When, in an action to determine whether certain real propertics of a11 

educational institution are subject to assessment and levy of u d  tv lo~em taxes, 
the facts agreed in regard to one of the parcels of land are  insufficient to 
determine with definiteness the taxable status of the property, the cause will 
be remanded for further proceedings as  to justice appertains and the right5 
of the parties may require. Gullford  count^ v. Guilford Colkgc, 347. 

Cause remanded for determination of jurisdictional question presented by 
proposed amendment to answer. Cody v. Hovey, 369. 

Where the n~unicipal court in which the case is originally tried is abolished 
pending the decision of the Supreme Court granting a new trial, the cause 
will be remanded to the Superior Court of the county. Ch. 117, Public Laws 
1941. Barnes v. Il'eer, 823. 

5 49a. Law of the Case. 
Where it  is determined on a former appeal that the evidence relative to a 

particular issue was sufficient to be submitted to the jury, nnd upon the suhse- 
quent trial the evidence relating to the issue is without substnntial tliffer- 
ewe ,  the denial of defendant's motion to nonsuit npon the issue in the second 
trial will not be disturbed on appeal. Johvson v. I V R .  CO., 202. 

When the evidence upon the subsequent hearing is substantially the same 
a s  that considered upon the former appeal, a peremptory instruction given 
in accord with the opinion in the former appeal will not he held for error. 
Warren v. Ins. Co., 368. 

When it  is determined on appeal that plaintiff's evidence is sufficient to  go 
to the jury upon the question of defendant's breach of express warranty and 
damages, the decision becomes the law of the case and defendants' motion to 
nonsuit upoil the issue in the subsequent trial upon substantially the same 
evidence, is properly refused. Sinzpson v. O i l  Co., 595. 



Where exceptions brought forward and duly preserved in appellant's brief 
nnd assigned a s  error are  not discussed in the original opinion, the questions 
thus presented by the assignnlents of error remain open for decision and may 
be considered and determined upon appellee's petition to rehear. Smith v. 
Kappas, 850. 

§ 49b. Stare Decisis. 
The doctrine of stare decisis has as  its purpose the stability of the law and 

the security of titles, and it  is necessary that the established rules be uni- 
formly obserwd so that those who are called upon tcl advise may safely give 
opinions on titles to real property. Whitleu v. Arenson, 121. 

A case must be decided in accordance with settled rules of law notwith- 
standing that the decision works an apparent hardship in the particular case. 
In re  Tl ' i l l  of XcDonald, 209. 

§ 2. General Appearance. 
The filing of a bond for  the release of property :!ttached, the filing of a 

demurrer, and the filing, a s  a stipulation of record, an agreement to extend 
the time for filing answer, each constitutes a general appearance waiving 
any defect or irregularity in the service of summons. Vestal v. Vending 
Macl~ine Co. ,  468. 

ATTACHMENT. 
8 22. Liens and Priorities. 

Under comity, lien of title retention contract on pel'sonalty, duly registered 
in state wherein it was executed and property was then located, has priority 
over lien of an attachment subsequently issued against the same property 
in this State, notmitlistnnding that the title retention contract is not registered 
here. Truck Corp. z'. TVilkins, 327. 

. Operatfon end I.aw of the Road 
7 .  Pedes t r ians .  Pearson  v. S tores  Corp., 

717; Mills v. Moore. 25. 
8. Due Care in Opera t ing  Vehicles in 

General. Mllls v. Moore, 25; Lancas-  

134: Barnes v. Teer,  823. 
I\'. Guests end Pagsengers 

19. Liabil i ty of Driver for I n j u r y  to  
Guest  under  Virginia Law. Hale  v. 
Hale.  191. 

te r  v. Greyhound Corp., 679. 
9a. Attentlon to  Road a n d  P r o p e r  Look-  

out.  nulls  v. Moore. 25. 
9c. Safe tv  S ta tu tes  In General .  Kolman 

v. si ibert .  134: B a r n e s  v. Teer. 823. 
12a. Speed in '  General. ~ o l m a n  v. SII- 

bert ,  134; Barncs  v. Teer,  823. 
12c. Intersections.  Lancas ter  v. Grey- 

hound Corp., 679; Swinson v. Nance,  
7 7 1 )  

17. s k i k i n g .  Will iams v. Thomas ,  727; 
Kolman v. Sllbert. 134. 

18. Actions to  Recover for Highway Ac- 
cidents.  

a.  Sumciency of Evidence of Neg- 
l ~ g e n c e  a n d  Proximate  Cause. 
M111s v. Moore, 25; Lancas ter  v. 
Greyhound Corp., 679; Will iams 
v. Thomas ,  7 2 7 .  

c. Contributory Negligence. Pearson 
v. Stores C o r ~ . .  717 .  

d. In te rvening  a n d  Concurring Neg- 
ligence. Lancas ter  v. Greyhound 
Corp.. 679: Hes ter  v. Motor 
Lines. 743. 

h. Ins t ruc t ions  In Automobile Ac- 
c ident  Casea. Kolman v. Silbert, 

20b. Xegligence of Driver I m p u t e d  to  
Guest o r  Passenger.  H a m p t o n  v. 
Hawkins ,  205; Swinson v. Nance,  
" 7 "  
I I *. 

V. Liability of Owner for Driver's Negll- 
gence 

23. I n  General. H a w e s  v. H a y n e s  535. 
24a. Liabil i ty 3 P  Employer  for  ~ m b l o ~ e e ' s  

Negligence I n  General. P innix  v. 
Grimn. 35. 

24b. course  ol! Employment .  Pinnix v. 
Grimn, 35: Ross v. Tel. Co., 324; 
Creech v. Linen Service Corp., 45i. 

25. Fami ly  Car  Doctrine. Hawes  v. 
Haynes,  525. 

VII. Criminal R*?sponsibility 
28. Fail ing to  Stop a f t e r  Accident. S. v. 

Klng, 667. 
32. ~ u r d e r  a n d  Manslaughter  Prosecu- 

tions. 
e. Sumciency of Evidence a n d  Non- 

suit .  ( 5 ,  v. Inscore, 759. 
VIII. Drivers' Licenses 

34. Rlght  to Require Licensing. 9. v. 
Mcnaniels.  763. 

36. Revocatlon a n d  Suspension. S. v. Mc- 
Daniels, 763. 
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8 7. Pedestrians. (Liability of carrier for death of minor passenger 
struck after alighting on shoulder of road see Carriers 5 21c.) 

A 2%-year-old child in mother's care ran across highway and was struck 
by speeding motorist as  she attempted to recross highway to her mother. 
Held: Evidence did not show contributory negligence as  a matter of law on 
part of mother. Pcarson v. Stores Corp., 717. 

Fact that 18-months-old child was found dead in highway, and circum- 
stantial evidence that i t  was struck by trucli driven by defendant held not 
sufficient to be submitted to jury on question of negligence. Mills v. Moore, 25. 

§ 8. Due Care i n  Operation of Vehicles i n  General. 
The operator of a motor vehicle is under duty to keep same under control 

and to exercise that degree of care which an ordinarily prudent person would 
exercise under similar circumstances. Mills 2;. Moorc, 25. 

The common law rule of the ordinary prudent man prevails in the operation 
of motor vehicles, the rule not being made obsolete but rather preserved in 
statutory traffic regulations, and even a technical violation of statute or 
ordinance may be required under circumstances in which a reasonably prudent 
man can foresee that injury would likely result from a strict compliance with 
the regulations. Lancaster v. Greyhound Corp., 679. 
9 9a. Attention to Road and Proper  Lookout. 

The operator of a motor vehicle is under duty to keep a proper lookout so 
a s  to avoid collision with persons or vehicles upon the highway. Mills v. 
Mool-e, 25. 

3 9c. Safety Statutes in General. 

The violation of provisions of the statute regulating speed constitutes prima 
facie evidence of negligence, and the violation of other statutes designed and 
intended to protect life, limb and property, constitute negligence per se. 
Kolman v. Silbert, 134; Barnm v .  Teer, 823. 

8 12a. Speed i n  General. 
Motorist may not lawfully drive a t  speed which is not reasonable and 

prudent under circumstances notwithstanding that  speed is less than limit set 
by statute. Kolman v. Silbert, 134; Barnes v.  P e w ,  823. 

Speed in excess of statutory limit is prima facie evidence of negligence or 
that the speed is not reasonable or prudent and is unlawful. Barnes v. Teer, 
823. ,' 

§ 12c. Instructions. 
Evidence held to show that driver entered intersection a t  speed greater 

than that consistent with due care under circumstances in violation of rule 
of reasonably prudent man. Lancaster v. Greyhound Corp., 679. 

The failure of a defendant traveling upon a servient highway to stop before 
entering an intersection with a through highway is not contributory negli- 
gence per sc, but such failure is merely evidence to be considered by the jury 
in the light of the surrounding circumstances, C. S., 2621 (303), and this rule 
is unaffected by a municipal ordinance making such failure to stop unlawful, 
since the State law prevails over the ordinance. Szcineon v. Sance, 772. 
d motorist traveling along a through highway does not have an unqualified 

right of way over vehicles entering intersections from servient highways, 
such right of way being subject to the rule of the reasonably prudent man, 
and when he enters the intersection with a servient highway a t  an excessive 
speed, the fact that he had the right of way is no longer a conclusive factor 
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in considering his behavior and he is not entitled to rely upon his right of 
way to absolve him from liability for injuries proximately caused by his 
negligent speed, and his exceptions to instructions consonant with this rule 
and his exceptions to the court's refusal to give specific instructions a t  
variance therewith, cannot be held for error. Ibid. 

§ 17. Skidding. 
The principal of res ipsa loquitzcr does not prevail in this State a s  to the 

skidding of an  automobile, but evidence of negligence in this case held suffi- 
cient for jury. Williams v. !Zfl~o~nas, 727. 

Upon evidence that  tires of car were morn and slick and t l ~ t  road was 
met, court was under duty to charge statutory provisions that driver s11011ld 
not exceed speed which is reasonable and prudent under circumstances. 
liolman ?I. Silbert, 134. 

8 18a. Sufficiency of Evidence of Negligence and Proximate Cause and 
Nonsuit. 

Segligence is not presumed from the mere fact that a person is  injured or 
ltilled by iui automobile, but plaintiff is required to offer legal evidence tend- 
ing to establish beyond a mere speculation or conjecture every essential ele- 
ment of negligence, and up011 failure of plaintiff so to do a nonsuit is proper. 
Mills v. Moore, 25. 

Evidence that 18-months-old child was missed by 'ler mother, and a few 
moments afterward was found dead in dirt highway in front of house, and 
lhat  truck driven by defendant traveled that highway a t  that time, and that 
child was ltilled by this truck, held insufficient to be submitted to jury on 
question of driver's negligent failure to lieep reasonably careful looltout. 
Mills v. Yoorc, 25. 

E ~ i d e n c e  that  defendant's driver entered intersection a t  excessive speed 
held to take issue of negligence to jury. La?lcaster v G r e ~ l ~ o u n d  Gorp., 679. 

Evidence tending to show that defendant's car was seen skidding on the 
highway on the right side thereof, but that juqt a s  plaintiff's car, traveling in 
the opposite direction on its right side of the highway, got almost parallel 
therewith, defendant's car suddenly whipped across the highway in front of 
plaintiff's car so that the front of plaintM's car struck the rear of defendant's 
car, i s  held to show more than mere skidding and was sufficient to he sub- 
mitted to the jury upon the issue of negligence. FYillianzs v. Thomas, 727. 

8 18c. Cont14butory Negligence. 
Evidence held insufficient to establish cwntributory negligence a s  matter of 

law on part of mother of 256-year-old child struck on highway. Pcarson 
1' .  Stores Corp., 717. 

18d. Intervening and  Concurring Negligence. 
The evidence tended to show that  defmdant's dr ivw entered street inter- 

section a t  excessive speed and collided with truck attempting to make left turn 
from opposite direction, resulting in injury to plaintiff, who was passenger in 
defendant's car. Held: Even conceding that truck driver was negligent, his 
:lets cannot he held as  a matter of law to insulate negligence attributable to 
clefendant. Lnncaster zj. Greyhound Corp., 659. 

Where a passenger in a car is thrown therefrom to the hard surface by the 
negligent act of the driver, and while lying prone on the highway is run over 
lry a truck, through negligence of the truck driver in f,ailing to avoid striking 
her. tmd the passenger dies of the injuries thus inflicted, both drivers are  
liable a s  joint tort-feasors. Hcs'tc2r 1.. Motor I~incs, 733. 
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§ 18h. Instructions in  Automobile Accident Cases. 

Instruction held for error in failing to charge pertinent statutory speed 
limit and the evidentiary significance of speed in excess thereof. Kolman 
v. Silbert, 134; Barnes P .  Tctr,  823. 

The failure of the court to explain and apply the provisions of safety 
statutes relied on by plaintiff is not cured by a subsequent charge stating 
and explaining the common law rule of the prudent man. Kolman v. Silbert, 
134. 

19. Liability of Owner o r  Driver fo r  Injuries to  Guests and  Passengers. 
Where a passenger in the automobile owned and operated by his son on a 

trip to visit a relative, voluntarily pays the cost of gasoline on the trip, the 
father is a guest without payment for such transportation within the purview 
of sec. 2154 (232), Acts of Virginia General Assembly, 1'338, Halc v. Hale, 191. 

In order for a gratuitous guest to recover of the owner or operator of a 
car for negligent injury under the Virginia statute, sec. 2134 (232), Acts of 
Virginia General Assembly, 1938, he must show such gross negligence or 
willful and wanton misconduct on the part of the owner or operator a s  would 
raise the presumption of conscious indifierence to consequences. Ibid. 

Evidence that the owner and operator of an automobile was driving 40 or 
45 miles a n  hour on a winding road on a clear, dry day and that  on a par- 
ticularly bad "S" curve he lost control of the car, which ran off the road 
resulting in injury to a guest without pay, is lield insufficient to show gross 
negligence on the part of the driver, and the driver's motion to dismiss a s  
of nonsuit in an action governed by the Virginia law was properly allowed. 
Ibid. 

§ ZOb. Il'egligence of Driver Imputed to Guest or Passenger. 

Where the owner of a truck, riding therein, is driven by his employee, the 
negligence or contributory negligence of the employee is in law attributable 
to the owner. Hanbptoti v. Hawkins, 203. 

Where a driver's wife, his brother and his sister-in-law are passengers in 
his car while taking his sister to the hospital for examination, the occupants 
of the car a re  not engaged in a joint enterprise so as  to make them responsi- 
ble for the negligence of the driuer. Bwiilson 1;. S a w e ,  772. 

Doctrine of imputed negligence cannot arise when jury finds that driver 
was not negligent. Ibid. 

§ 23. Liability of Owner for  Driver's Negligence in  General. 

Ordinarily, the owner of an automobile is not liable for the negligence of a 
person to whom he has loaned the car for such person's own purposes, unless 
the lender knew that the borrower mas incompetent and that injury might 
occur. Hawes u. Haunes, 53.5. 

§ 24a. Liability of Employer fo r  Segligent Driving of Employee i n  
General. 

The fact that the automobile involved in the collision is owned by the 
agent does not preclude liability on the part of the principal when it  is made 
to appear that the agent customarily used the car in the discharge of his 
duties and that the principal knew, or in the exercise of due diligence should 
have linown, of its use for such purpose by the agent. Pinnix v. Grimn, 35. 
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8 24b. Course of Employment. 

Whether insurance agent, driving own car, was actiug in course of employ- 
ment in collecting premiums and soliciting insurance a t  time of fatal injury 
lo  pedestrian, held for jury on issue of respondcat superior. Pinnix v. Grinn, 
35. 

Evidence tending to show that a messenger boy tamployed by defendant 
telegraph company customarily delivered telegrams by bicycle, that on occa- 
sion, with the permission of the defendant's managw, he used his car to 
deliver out-of-town telegrams, in which instance the sender or receiver, and 
not the defendant, paid the charges, and that  the ac-ident in suit occurred 
while the messenger was traveling from his home to a garage to have repairs 
made on his car a t  his own expense, in the morning before reporting for work, 
is held insufficient to be submitted to the jury on t'le issue of respondeat 
superior. Ross v. Tel.  Co., 324. 

Evidence that driver was using his own car in going to breakfast a t  time 
of injury h f l d  to show that he was not engaged in course of employment. 
('rcech v. Linen Service Corp., 437. 

25. Family Car Doctrine. 
Admissions that defendants were husband and wife, that their minor son 

resided with them, and that a t  the time of injury the son was operating the 
car  registered in the name of the wife, with the consent and approval of his 
parents, is  insufficient to support the application of the family purpose doc- 
trine, there being no admission that  the car was onned and used for the 
convenience and pleasure of the family, and no evidence? or admission that the 
son had driven the car a t  any time other than the time of the collision in suit. 
Hawes v. Haynes, 535. 

8 28. Failing to Stop After Accident. 

Circumstantial evidence that defendant was driver of "hit and run" car 
held sufficient to be submitted to jury. S. v. King, 667. 

9 32e. Sufflciency of Evidence and Nonsuit in Murder and Manslaughter 
Prosecutions. 

Evidence that defendant's culpable negligence in the operation of his auto- 
mobile resulted in the death of an occupant of another car is held sufficient 
to have been submitted to the jury and fully justifies its verdict of man- 
slaughter. s. v. Znscore, 750. 

8 34. Right to Require Licensing. 
A driver's license is evidenc~ of a privilege granted by the State to the 

holder thereof to operate a motor vehicle upon the pul~lic highways, and the 
Legislature has full authority to Drescribe the conditicms upon which i t  will 
be issned and to designate the court or agency through which, and the condi- 
tions upon which, i t  will be revoked. S. v. McDaniels, 7 B .  

§ 36. Revocation and Suspension. 
A municipal court is without authority to revoke driver's license, the 

power to suspend or revoke drivers' licenses being veeted exclusively in the 
Department of Revenue, subject to the right of review Iby the Superior Court. 
Secs. 18 ( e ) ,  19, ch. 52, Public Laws 1035. (Ch. 36, Public Laws 1941.) 
8. v .  McDaniels, 763. 
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A judgment of a municipal court in a prosecution for reckless driving which 
provides, among other things, that defendant's driver's license be revoked, is 
insufficient, standing alone, to support a subsequent conviction of driving 
without license, the burden being upon the State to show that the license was 
duly revoked by the Department of Revenue pursuant to the prior judgment. 
Ibid. 

8 6. Actions for Failure to Return or Surrender Property. 

Where plaintiff alleges a bailment for hire on the part of defendant dry 
cleaning company in accepting plaintiff's coat to be cleaned, and defendant's 
failure to return the coat, but the complaint fails to contain a sufficient allega- 
tion of special damages, plaintiff's recovery should be confined to the fair 
market value of the coat a s  of the date it  was delivered to defendant. Wilson 
v. Posey, 261. 

BANKS AND BANKING. 

8 8a. Duties and Liabilities in Paying Checks. 

An order on a bank, in the form of a check, to pay a designated person a 
specified sum a t  the death of the drawer is entirely without effect, since by 
its terms i t  has no effect a s  long a s  the drawer lives, and his death revokes 
any authority of the bank to make payment to the drawee. Graham v. 
Hoke, 756. 

BASTARDS. 

8 1 0  Action by Child Against Putative Father to Compel Support. 

In  an action by a child against his alleged putative father to compel 
the defendant to provide adequate support, a written contract entered into by 
the defendant and the child's mother, in which the defendant agrees to make 
certain contributions to the mother for the support of the child, is competent 
a s  being in the nature of an admission by the defendant, and the fact that i t  
may tend to show indirectly declarations of the mother is not sufficient to 
justify its exclusion. Ray v. Ray, 217. 

This action was instituted in behalf of a child against his alleged putative 
father to compel the defendant to provide adequate support for the child. 
The evidence considered in the light most favorable to plaintiff tended to 
show that plaintiff's mother separated herself from her husband a t  the solici- 
tation of the defendant, that she thereafter lived in open adultery with 
defendant for a period of two years, including the time when plaintiff was 
begotten, that  the husband was living elsewhere and was not seen in the 
community where plaintiff's mother was living and did not have access to her, 
and that defendant entered into a contract with the mother in which the 
defendant agreed to make certain contributions to the mother for the support 
of the child. H c l d :  The evidence is sufficient to be submitted to the jury, and 
defendant's motion for judgment a s  of nonsuit should have been denied. Ib id .  
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BILL O F  DISCOVERY. 

1 Xature and Scope of Remedy of Examination of Adverse Party.  
Where one of defendants sued as  joint tort-feasors alleges, among other 

defenses, that plaintiff's injuries resulted solely from the negligence of its 
codefendant, such codefendant is not entifled to an examination of respondent 
clefendant, since. even thongh the defenses of defendants are  antagonistic in 
regard to this defense, they are  jointly interested in the defense of the action 
nnd n joint verdict and judgment against both is possible. C. S., 900, 901, 
907. Gzrdger v. Robinson Bros., 231. 

An order for the examination of an adverse party will not be granted to 
enable the plaintiff to spread a dragnet or to harass defendant under the guise 
of a fair examination. C. S., 899, et seq. Washi~lgtot~ c. Bib$, Inc., €56. 

Where it  is determined on appeal that there was error in approving the 
order for the examination of defendant upon the affidavit presented, plaintiff 
may thereafter move in apt time for examination of defendant upon proper 
affidavit setting out facts sufficient to entitle him to that relief. Ibid. 

9 3. Affidavit and Proceedings t o  Secure Examination of Adverse Party. 
A petition for the examination of a codefendant which is not in the form 

of an affidavit, and further fails to allege the facts 11pon which petitioner 
bases its allegation that  the examination of respondent is  necessary to enable 
it  to prepare its defense, is insufficient to support an order for examination. 
Gzrdger u. Robinson. Bros., 251. 

The verified petition for examination of an adverse party must state facts 
showing the nature of the cause of action, that  the information sought is  
material and necessary and not otherwise nccessihle to applicant, and that the 
nlotion is meritorious and made in good faith. TVnnhid~gto~~ v. Bzis, Inc., 856. 

Petition held insufficient to support an order for the examination of defend- 
ant. I b i d .  

8 8. Affldavits and Procedure t o  Secure Inspection of Writings. 
Plaintiff, carrier by truck, instituted this action against several railroad 

companies alleging that  defendants conspired to reduce rates on certain com- 
modities between designated termini in orcler to destroy plaintiff's business, 
with intent and purpose of raising such rates a s  soon a s  competition was 
removed, C. S., ch. 53. Plaintiff moved for the inspection of all correspond- 
ence, memoranda, and other writings among the several defendants and others 
relative to the establishment of such lower rates. Plaintiff's affidavit for 
such order did not designate any specifica letters or documents or state the 
contents thereof, and did not aver that  the information sought is not obtain- 
able elsewhere. Hcld: The affidavit is insufficient to snpport the order, since 
it is reqnirecl that the affidavit set forth facts showing the materiality and 
necessity of the papers sought to have produced, and the mere averment that 
they are  material and necessary is insufficient. Patf~rsot i  v. R. R., 23. 

BITJLS AND NOTES. 

9 1. F o r m  and  Validity. 
Check ordering bank to pay designated sum to payee out of drawer's estate 

is entirely without effect. Graltnm r .  Holic, 735. 

9 2c. Seals. 
The maker's admission that he signed the printed form of a note having the 

word "seal" printed a t  the usual place after his signatare, places the burden 
upon him of showing that he did not adopt the seal, and his testimony that 
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BILLS ASD SOTER-Continued. 

he could not say that  he intended to show the word "seal" and couldn't say 
a t  the time of testifying that he remembered seeing the word "seal" is no 
evidence that he had not adopted the seal. Currin ti. Currin, 815. 

§ 8. Presumption of Xegotiation from Possession. 
Possession raises presumption that possessor is holder thereof and he may 

sue thereon without proof of signatures of endorsers. Dillingham v. Gardner, 
227. 

§ 9f. Holders i n  Due Course. 
In this action on a note, plaintiff's evidence tended to show that she ac- 

quired same for value before maturity. Defendant maker sought to testify 
a s  to a conversation with the payee tending to show that the payee still held 
the note after maturity. Hcld: The fact that  the payee held the note a t  the 
time of making the declaration must be established independently before 
testimony of the declaration would be competent a s  a declaration against 
interest, ando when offered solely for the purpose of affirmatively showing 
that he did hold the note a t  that time, it  is  hearsay and inadmissible. Currilz 
v. Currin, 815. 
8 23. Parties. 

Possession of a note raises the presumption that the possessor is a holder 
thereof and he  may sue thereon without proof of the signatures of the 
endorsers, since a mere holder of a negotiable instrument may sue thereon 
in his own name. C. S., 3032. Dillingham v. Gardner, 227. 

BOUNDARIES. 

§ 1. General Rules fo r  Ascertainment of Boundaries. 
The meaning of a deed a s  to what land it  covers and what estate i t  conveys 

are  questions of law for the court, where the boundaries a re  on the land is a 
question of fact for the jury. Perry v. Morgan, 377. 

§ 3. Definiteness of Description and  Admissibility of Parol  Evidence. 
A patent ambiguity cannot be explained by parol, a latent ambiguity can. 

Perry v. Morgan, 377. 
The description in the State grant under which defendants claim in this 

case i s  held sufficiently definite to be aided by parol, and defendants' parol 
evidence a s  to its location i s  held sufficient to be submitted to the jury. Ibid. 

g 9c. Declarations. 
Testimony of a defendant, who claimed an interest in the locus in quo 

under the mill of her deceased husband, that her husband had shown her the 
corners, was excluded, but the witness was permitted to testify that  she saw 
a rock buried in the ground a t  the place which defendants contended was the 
corner of their land. Held: The court properly excluded testimony which 
would violate the rule that declarations as  to boundaries are  not competent 
unless made ante litem motnnz by a disinterested party since deceased, and 
the testimony admitted is relevant and competent, since defendants contended 
that the rock referred to was the terminns of the disputed line between the 
tracts of land of the plaintiffs and defendants. dlaynard u. Holder, 470. 

CANCELLATION AND RESCISSION O F  INSTRUMENTS. 

5 8. F o r  FYaud. 
Plaintiff instituted this action to establish an alleged parol trust. Defend- 

an t  asserted a s  an estoppel a lease agreement executed by plaintiff in which 
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CANCELLATION AND RESCISSION O F  INSTRUMENTS-Continued. 

i t  was stipulated that plaintiff's only interest in the land was that of a tenant. 
Plaintiff attacked the lease on the ground that its ~xecut ion was procured 
by fraud. The evidence tended to show that the lease agreement was pre- 
pared by plaintiff's attorney, that  he had opportunity to read it  or to have 
i t  read to him, and the only representation relied upon was the statement of 
defendant's agent that the lease agreement was a "plain rental contract." 
Held: Plaintiff is not entitled to avoid the legal effect of the instrument upon 
mere proof that  the agent of defendant informed him that  i t  was a lease 
agreement. Wolfe v. Land Bank, 313. 

After foreclosure and the purchase of the property by the cestui there is 
no presumption of fraud arising from the relationship between the parties 
which would vitiate the execution by the former trustor of a lease agreement. 
1 bid. 

CARRIERS. 

8 15. Relationship of Carrier and Passenger. 
Ordinarily, the relationship of carrier and passenger terminates when the 

carrier discharges the passenger in a place of safety %t the destination con- 
tracted for, o r  designated by the passenger. White v .  Chappell, 632. 

Interurban bus terminates relationship of carrier and passenger when i t  
discharges passenger in place of safety on highway near place designated. 
Ib id .  

8 2la. Degree of Care and Liability to Passengers in General. 
While a carrier is held to the highest degree of care for the safety of i ts  

passengers consistent with the practical operation and conduct of its business, 
a carrier is not an insurer of their safety, but its liability is based on negli- 
gence. White v. Chappell, 652. 

5 2lb. Injuries by Accident in Transit. 
Plaintiff was a passenger in a taxicab employed by defendant bus company 

to follow bus route until there should be room on the bus for plaintiff. At a 
street intersection in a city in South Carolina, the cab and a truck, which 
was attempting to make a left turn from the opposite direction, collided. 
There was evidence that  the taxicab entered the intersection a t  excessive 
speed under the circumstancs. Held: The evidence was sufficient to be suh- 
mitted to the jury on the question of the carrier's negligence, and i t  cannot 
be held a s  a matter of law that  the driver of the truck was guilty of inter- 
vening negligence insulating the negligence of the taxicab driver. Lancaster 
v. Greyhound Corp., 679. 

§ 21c. Injuries in Boarding or Alighting. 
Ordinarily, there is no duty resting upon a carrier to assist passengers in 

boarding or alighting from its train, or car, or bus. White v. Chappell, 652. 
The evidence tended to show that intestate, an eight-year-old child, was 

traveling on defendant's interurban bus in company with his mother, that 
the bus stopped on the highway across from the house designated by the 
mother, that the child first alighted on the shoulders of the road on the right 
side of the highway, followed by his mother, and that before the bus started 
and before she could bring him under surveillance the child ran around the 
back of the bus and started across the highway in the dark and was struck by 
a car  traveling in the opposite direction from the bus Held: The primary 
duty of looking after the child was on his mother, and the evidence fails to 
disclose actionable negligence on the part of the hue company. White v. 
Chappell, 652. 
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The fact that  a bus stops on the right side of the highway a t  night without 
warning and stands without dimming i ts  lights while passengers alight there- 
from onto the shoulders of the highway, can have no causal connection with 
the  death of one of such passengers, a boy eight years of age, resulting from 
injuries inflicted by a car traveling in the opposite direction which struck 
him a s  he attempted to run across the highway in its path from the rear of 
the bus. Ibid. 

CHATTEL MORTGAGES AND CONDITIONAL SALES. 

9 9a. Lien and Priorities Under Registered Instruments. 
Under the general rule of comity, the lien of a retention title contract on 

personal property duly registered and indexed in the state wherein i t  was 
executed and the property was then located, has priority over the lien of an 
attachment subsequently issued against the same property in this State, 
notwithstanding that the retention title contract is not registered here. Truck 
Corp. v.  Wilkins, 327. 

CLERKS O F  COURT. 

(Jurisdiction of Superior Court upon appeal from clerk see Courts 5 2c.) 

3 3. Jurisdiction and  Powers a s  a Court i n  General. 
The clerk of the Superior Court is a court of very limited jurisdiction and 

has only that authority given by statute. Cook v. Bradsh,er, 10. 

CONSPIRACY. 

8 5. Competency of Acts and  Declarations of Coconspirator. 
When a prima facie case of conspiracy has been established, declarations 

of a conspirator made before the termination of the conspiracy, in the 
absence of the coconspirators, is competent against the coconspirators only 
if the declarations are  in furtherance of the common design and within the 
res gestce and declarations of one conspirator which a re  merely narrative of 
what another conspirator had done or, by inference, would do, are  incompetent 
a s  to the third conspirator, and the admission of such declarations in  evidence 
entitles him to a new trial. S. v. W'ells, 354. 

CONSTITUTIONAL LAW. 

8 4c. Delegation of Authority by Legislature. 
Legislature may delegate authority to county commissioners to suspend or 

abolish county court and to fix salary of judge thereof, and need not state 
facts which must be found by commissioners before exercising delegated 
powers, but may delegate discretionary authority. However, delegation of 
discretionary authority implies use of such power in good faith, and does not 
warrant arbitrary and abusive action. Efird v. Comrs. o f  Forsyth, 96. 

§ 4d. Legislative Power Over Counties and  Municipal Corporations. 
Municipal corporations are  creatures of the State, and must a t  all times be 

suhject to the legislative will. McOuinn v. High Point, 56. And Legislature 
may prescribe manner and extent of city limits extension. Dunn v. Teui, 286. 

1 Equal  Protection, Application and  Enforcement of Laws. 
Imposition of unemployment compensation tnx on individual who operates 

three places of business employing in aggregate more than 8 employees does 
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not deny him equal protection and application of law. Ut~emploument Conz- 
pctzsation Corn. c. Willis, 709. 

s 15a. Due Process of Law: Law of t h e  Land. 
Since the erection and maintenance of telegraph and telrphone poles and 

wires along a highway is outside the scope of the easement for highway pur- 
poses, the Legislature cannot subject land to such additional bnrden without 
the payment of coml~ensation, either directly or indirectly, by granting such 
power to the Highway Corwnission, nor may the courts do so by judicial fiat. 
Hildcbrat~d v. Tcl.  Co., 402. 

Notice and hearing are  essential to due process of lam nnder the Fourteenth 
Amendment of the Constitution of the United States. l ' l~son v. T~jsolz, 617. 

Imposition of ~inrmployment compensation tax on individual who operates 
three places of business emplo~ing  in aggregate more hnn 8 employees does 
not deprive him of property without due process of law. Li~remployme~~t Com- 
pcwiatton Cona. v.  Willis, 709. 

17. Right  t o  J u r y  Trial. ( I n  criminal prosecutions see hereunder 
§ 2 7 . )  

The constitutional right to trial by jury, N. C. Constitution, Art. I, sec. 19, 
does not apply to matters concerned with the administration of the tax laws 
and the machinery for the collection of taxes. unless the statute affords 
express authority for this method of determining questions of fact. Uncm- 
ploymc'nt Compcl~sation Conb. v. Willis, 700. 

3 20. Impairment  of Obligations of Contract. 
The provision in a certificate of cumulative preferred stock that dividends 

due thereoil should be paid before any dividend on any other stock shall be 
set apart or paid, rests a property right in the holder which may not be 
defeated by subsequent reorganization or by legislative enactment, and the 
fact that, a t  the time of reorganization, there were no funds out of which the 
accrued dividends could be paid does not affect this result, since the right to 
accrued dividends is vested, and only the time of payment is conditioned upon 
the declaration of the dividend by the board of directors out of accrued profits 
or the insolvency and liquidation of the corporation. Clark c. Henrietta 
Mills, 1. 

Tenure in public office does not rest on contract, and therefore is not neces- 
sarily protected by the Constitution. Efird v. Comrs. ol Porsyth, 96. 

§ 23. Ful l  Fa i th  and Credit t o  Judicial Proceedintgs of Other States. 

(Actions on foreign judgments see Judgments 5 4 0 . )  

The provision of the Federal Constitution, Art. I V ,  sw. 1, that each state 
give full faith and credit to the judicial proceedings of every other state does 
not prevent a state from withdrawing the jurisdiction of its courts from an 
action to enforce a judgment rendered in another state when it  is made to 
appear clearly that the judgment was awarded on tran'iactions forbidden by 
the public policy or statute of the state, but whrn the judgment sued on deter- 
mines or conclndes question of public policr nnder similar laws, the qnestion 
may not be raised again here. ('ody 2.. Hor'cu, 3m. 

I W l  Faith and Credit Clause does not require that courts of this State 
recognize divorce decree rendered against resident by court of another state 
on snbstitnted service. Tu~ott  c. Tyson ,  617. 

§ 27. Right  t o  Trial  by J u r y  in Criminal Prosecutiorls. 
When a defendant in a criminal prosecution in the Superior Court enters a 

plea of not guilty he may not, without changing his plea, waive his constitu- 
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C O N S T I T U T I O K A L  LAW-Continued 

tional right of trial by jury, and the determinative facts cannot be referred 
to the decision of the court even by consent, but must be found by the jury. 
S. o. Muse, 226. 

§ 29. Right  S o t  to  Be Compelled t o  Incriminate Self. 
Defendant pleaded insanity a t  the time of the homicide due to the con- 

tinued use of liquor and opiates. The record failed to  show any compulsion 
on the part of the officers in obtaining specimens of defendant's blood and 
urine in order to ascertain the presence or absence of alcohol or morphine in 
his system. H e l d :  Defendant's contention that the obtaining of the specimens 
compelled him to give evidence against himself is  untenable. Art. I ,  see. 11. 
S.  v. Cask ,  815. 

Incriminating physical facts disclosed by examination or interrogation of 
defendant are  competent even though the examination be under compulsioil 
or the communications privileged, albeit declarations of the accused made a t  
the time, if obtained by improper influence, a re  to be erclndecl. Ibid.  

C O N T E M P T  O F  C O U R T .  

9 2a. Contempt of Court i n  General. 
The power of courts to compel obedience to their orders lawfully issued is 

essential to their jurisdiction and the maintenance of judicial authority. Elder  
v. Barnes ,  411. 

5 2b. Willful Disobedience of Court Order. 

Where a municipality is permanently enjoined from prosecuting a particular 
project, and thereafter it makes fundamental changes in the character of the 
project to obviate the grounds of the injunction, the court, upon proper find- 
ings, correctly dismisses a rule for contempt for violation of the prior order. 
XcGuinx c. High Yoi~lf, 36. 

I.'indings supported by evidence that defendant had willfully disobeyed order 
requiring him to open drainage ditch on his land, which order was lawfully 
issued by court having jurisdiction of the cause and parties, h e l d  to support 
attachnieut for contempt. E l d o ,  c. U a ~ w c s ,  411. 

The willful violation of a valid order of a court of competent jurisdiction 
constitutes conte~nyt of court, and in tlie contempt proceedings defendant may 
not raise tlie question of whether the order wus in any particular erroneous, 
tlie remedy to correct an error of law being LIJ' appeal. Ib id .  

C O S T R A C T S .  

9 'id. Gaming Contracts. 
Cntler Xew York law, a vagering contract under which profit or loss to the 

parties is to be drtermined by the market quotations of stocks or commodities, 
without a b o ) ~ n  fide purchase or sale of same, is illegal. Cody v. H o v e y ,  369. 

I n  action on foreign judgment, defense that it was based on gaming contract 
mar  not be asserted when such defense is conclnded by the judgment sued on. 
I b i d .  

§ 9. Meetings of Stockholders, Voting and Proxies. 
Sotice to the prosy is notice to the owner of the stock. l'attersott v. Hen-  

viet ta Mi l l . s ,  7. 
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3 15. Purchase of Own Stock by Corporation. 

Guaranty by corporation of note of i ts  president executed for money bor- 
rowed to buy stock and secured by stock so purchased, held not method em- 
ployed by corporation to buy i t s  own stock a s  i t  was authorized to do under 
its charter, since upon payment of note, stock collateral was to be released 
to its president and not to the corporation. Brinson v. Supply Co., 498. 

§ 16. Dividends. (Laches and limitation of actions to  enforce priority 
in  payment of dividends see Equity 5 2 ,  Limitation of Actions 
5 3a.) 

Right to declaration of accrued dividend on cum~la t ive  preferred stock 
before dividend is declared on any other stock may no); be defeated by subse- 
quent reorganization. Clark v. Henrietta Mills, 1. 

Failure of holder of cumulative preferred stock to make positive protest 
against reorganization plan does not waive her right to accrued dividend. 
Zbid. 

Where certificate provides that  prior preferred stock might be issued upon 
approval of holders of three-fourths of stock, plaintiff is not entitled to re- 
strain payment of dividends on new stock prior to payment of dividends 
accruing on her stock subsequent to reorganization. Zbid. 

Trustee held not to have consented to reorganization in his capacity a s  
trustee, and therefore cwtuis, the beneficial owners of prior cumulative pre- 
ferred stock, were not precluded from asserting right to have dividends ac- 
crued a t  time of reorganization paid before dividends were set apart o r  paid 
on new preferred stock. Patterson v. Henrietta Nills, 7. 

$j 17. Powers of Corporation in General. 
A corporation is a creature of the State and has only the powers specidcally 

granted i t  in its charter and such other powers a s  are  fairly and reasonably 
to be implied from the express powers granted. Brinson v. Supply Co., 498. 

5 18. Express Powers. 

The express power granted defendant corporation in its charter to under- 
take the liabilities of any firm or corporation, refers to the power granted to 
acquire the good will, rights, property and assets of any firm or  corporation, 
and does not authorize the corporation to guarantee payment of a note exe- 
cuted by a third person solely for the accommodation of such third person, 
nor does such guaranty come within the express power conferred by the 
charter to raise money for the purpose of the corporation, and its act in guar- 
anteeing payment of the note of i t s  president solely f'?r his accommodation 
is not within the express powers of the corporation. tlrinson v. Supply Co., 
498. 

Corporation does not have express power to sign note of its president a s  
accommodation endorser. Brinson v. Supplu Go., 503. 

5 19. Implied Powers. 
The implied powers of a corporation are  merely those necessarily inferred 

for  the accomplishment of the express powers granted, and implied powers 
can never enlarge the express powers and thereby authorize the corporation 
to engage in activities collateral to the purposes of its incorporation. Brinvon 
v. Supply Co., 498. 
h corporation does not have the implied power to guxrantee payment of a 

note executed by i ts  president solely for the accommodation of its president. 
Zbid. 



ANALYTICAL INDEX. 

A corporation does not have implied power to sign note of its president a s  
an accommodation endorser. Brinson v. Supply Co., 505. 

. Representation of Corporation by Ofacers and  Agents. 
Notice to the president of a corporation is  notice to the corporation. Pat- 

tcrson v. Henrietta Mills, 7. 
In  order for a contract executed by a n  officer of a corporation to be binding 

on the corporation i t  must appear that i t  was incidental to the business of the 
corporation or was expressly authorized, and that it mas properly executed. 
Brinson v. Supplp Go., 498. 

Where, in a n  action against a corporation, the complaint alleges that defend- 
ant's superintendent had authority, on behalf of the corporation, to make the 
contract of employment sued on, the corporation's demurrer on the ground 
that  its superintendent did not have authority in law to enter into such con- 
tract because of i ts  extraordinary nature, and that the complaint failed to 
allege express authority, is properly overruled, since the allegation of author- 
ity must be taken a s  true upon demurrer. Hearn v. Erlanger Mills, 623. 

§ 21. Estoppel and Ratification of Ultra Vices Acts. 
The doctrine that  a corporation is estopped to plead that a certain act is  

ultra vires applies when the corporation has accepted the benefits of the 
transaction in question, and does not apply when the ultra viree act is solely 
for the accommodation of i ts  president or other third person and no considera- 
tion or benefit is received by the corporation. Brinson v. Supply Co., 498; 
Brinson u. Supply Co., 505. 

Corporation held to have received no benefit from ultra viree act of secre- 
tary-treasurer and therefore doctrine of ratification is inapplicable. Brineolz 
v. Supply Co., 505. 

A corporation is not chargeable with knowledge of its officers or agents in  
respect to  a transaction in which they act for their own personal benefit and 
not in any official or representative capacity for the corporation. Brinson v. 
Supply Co. ,  505. 

§ 34. Claims Against Receiver. 
The payee of a note executed by the prcsident of a corporation, the corpo- 

ration not being a party to the note, is not entitled to the allowance of her 
claim against the receiver of the corporation based upon the action of the 
corporation in guaranteeing the payment of the note for the sole accommoda- 
tion of the president, since the act of the corporation in guaranteeing payment 
of the note is outside the scope of its express and implied powers and is  
ultra vires. Brinson u. Supply C'o., 498. 

Payee of individual notes of secretary-treasurer of corporation may not fde 
claim against receiver on corporation's accomniodation endorsement of the 
notes. Brinson v. Supply Co., 506. 

§ 38. Right  t o  Reorganize. 
Where certificates of preferred stock provide that prior preferred stock 

might be issued upon vote of 75% of the holders of the preferred stock, cor- 
poration may not force holders of preferred stock to exchange it  for preferred 
stock issued under reorganization plan, and may not defeat right of holders 
of old stock to have dividends accrued a t  time of reorganization paid before 
dividends a re  set apart or paid on new stock, but a s  to dividends accruing 
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subsequent to reorganization, d i~ idends  on new stoclr may be paid before divi- 
dends on old stock are  set npart or paid. C'lark' v. H o ~ r i c t t a  Xil l s ,  1. 

Trustee hcld not to have consented to reorganiza ion in his capacity as  
trustee, and therefore his acts were not binding on cestuis who were beneficial 
owners of stoclr, and since trustee gave notice that  he was not acting for 
I-cstuis, his conduct could not folm basis of estoppel against ccstuis. Patter- 
son 1'. Hcttnctta Mills. 7. 

COUXTI ES. 

$ 1. Functions and Powers in General. 
The discretionary powers tle1eg:~ted to county comn~issioners is  not nnlim- 

ited, but must be exercised in good faith free from ulterior motives, and the 
courts will grant relief from :tn arbitrary exercise of discretionary powers. 
Bfird c. Conm. of Porsyth, 96. 

16. Conditions Precedent to Suits Against Counties. 
Claims against counts, including clwinls ex contractti for amount certain, 

must be filed a s  required by statute. Efird 15. Contrs. of Forsllth, 96. 

COURTS. 

9 l a .  Jurisdiction of Courts in General. 
J~irisciiction of a court cannot be conferred by failure of defendant to prop- 

erly plead to the jurisdiction. Cody v. Ilovcy, 369. 

9 lb.  Objections to Jurisdiction. 
In  this action upon a jndgment of another state, deftjndant sought leave to 

amend to allege that the judgment sued on hy plaintiff was hased upon a 
g,lmhling contract denounced by C .  S., 2144, ant1 contended that by provision 
of the statute the court was without jurisdiction of the action. Iield: Even 
though the Superior Court has the power in its discretion to deny the 
motion to be allowed to amend, yet the facts alleged in the proposed amend- 
meut are  in the nature of a plea to the jurisdiction, and the court cannot 
rcllder final judgment until i t  has determined such plea. Cod!/ v. Hoz?c>y, 369. 

5 221. Appeals to Superior Court from Municipal Courts. 
Where the ouly exception is  to that  part of the judgment of the municipal 

court relating to the allowance of the deftwdants' counterclai~n, the Superior 
Court upon its determination that judgment on the counterclaim wils errone- 
ously allowecl, is limited to remanding the case to thl? municipal court for 
proceedings therein in accordance with the judgment cf the Snperior Court. 
R ~ y ~ o l d s  v. Wood, 626. 

9 2c. Appeals to Superior Court from Clerks of Court. 
The Superior Court acquires jnrisdiction of the entire controversy upon 

appeal from the clerk, and has the power to hear and determine all matters 
iuvolved therein, and may set aside a previous order of the clerk and substi- 
tute therefor in1 order of its own without finding that  the clerk had abused 
his discretion or committed error of lam in signing the order, the clerk being 
but a part of the Superior ('onrt. hlichie's Code, 637, 460. Bynirm c. Bank, 
Ion. 
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Upon appeal from the rulings of the clerk, in vacation, upon procedural 
motions in pending civil actions, C. S., 403, the jurisdiction of the Superior 
Court is not derivative but the judge hears the matter de novo. Cody u. 
Hoveu, 369. 

Defendant held to have waired any irregularity in procedure for hearing 
n ~ ~ p e a l  from clerk by appearing and arguing appeal without objection. Ibid. 

The clerk is  but a part of the Superior Court, and when a proceeding before 
the clerk is  brought in any manner before the judge, the Superior Court's 
jurisdiction is not derivative, bnt it  has jurisdiction to hear and determine 
all matters in controversy in the proceeding. C. S.. 637. Perry v. Bassenger, 
838. 

§ 5. Establishment, Suspension and Abolition of County, Municipal and  
Recorders' Courts. 

The General Assembly has the power to create county, municipal, and 
recorders' courts, Constitution of North Carolina, Art. IV, sec. 2, Art. IV, 
sec. 12, and a fortiori has the power to abolish or suspend a court created by 
it, even during the term of office of the judge of such court. Efird v .  Comrs. 
o f  Forsyth,  96. 

Legislature may delegate authority to county commissioners to suspend or 
abolish county court, and need not state facts which must be found by county 
commissioners before exercising delegated power, but may delegate discre- 
tionary power. Ibid. 

8 11. Effect a n d  Application of Laws of Other States in  General. 
Decree of divorce against resident of this State rendered by court of 

another state on substituted service under its laws can have no extraterrito- 
rial effect. Tuson v.  Tyson,  617. 

8 la. W h a t  Law Governs: Comity. 

Under comity, lien of title retention contract on personalty, duly registered 
in state wherein it  was executed and property was then located, has priority 
over lien of attachment subsequently issued against same property in this 
State, notwithstanding that title retention contract is not registered here. 
Truck  Corp. v. W i l t i n s ,  327. 

§ 13. What  Law Governs: Transitory Causes of Action in Tort. 
The right of a married woman to maintain an avtion against her husband 

to recover for negligent injury is not limited to residents of this State, Art. X, 
see. 6, Constitution of Xorth Carolina; Jlichie's Code, 2513, but a nonresident 
wife may maintain an action here against her nonresident husband on a 
transitory cause of action which arises in this State, and she is entitled to 
any recovery a s  her separate property. Bogcn v. Bogell, 51. 

In an action instituted in this State involving the rights and liabilities of 
the parties arising out of an automobile collision occurring in South Carolina, 
the laws of South Carolina control escept as  to matters of procedure. Ltcrz- 
caster v. Greuhound Corp., 679. 

§ 14. What  Law Governs: Actions on Contract. 
A contract of insurance based 11pon the application of insured made while 

residing in this State, must be construed in accordance with the laws of this 
State rather than the laws in force a t  the time of the inception of the con- 
tract in the state in which insurer is incorporated. C. S., 6287. Pace I;. Ins.  
Co., 454. 
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CRIMIXAL LAW. 

(Prosecutions for particular crimes see particular titles of crimes.) 

11. Capaci ty  t o  Commit  a n d  R e s ~ o n s i b i l i t s  
f o r  Cr ime 
fib. Mental  Capacity a s  Affecting by I n -  

tox icants  a n d  Druns. S. v. Cash. 818. 
5d. Ins t ruc t ions  on ~ G n t a l  ~ a p a c c y l  S. 

v. Miller, 5 1 4 ;  9. v. Melvin, 538;  S. 
Y Cash R l R  . . . - -. -, . . -. 

V. A r r a i g n m e n t  a n d  Pleas  
18. Plea  of Not Guilty. S. v. Blue, 612 ,  

VII.  Evidence  
28a. P r e s u m ~ t i o n s  a n d  Burden  of Proof.  

29. W c t s  in Issue a n d  Relevant  to  Issues. 
g. Res  I n t e r  Aiios Acta.  S. v. W a g -  

staff 1 6  
32a. Ci rcumstant ia l  Evidence in General .  

8. v. King ,  667 ;  S. v .  Cash. 818. 
33. Confessions. S. v. Wagstaf f ,  15. 
38a. Photographs .  S. v. Wagstaff ,  15 ;  S. 

v. Miller. 514. 
40. Charac ter  Evidence a s  Substantive 

Proof.  S. v. Wagstaff ,  15. 
VIII. T r i a l  

48d. W i t h d r a w a l  of Evidence. S. v. King. 
667 

50a. ~ ~ i i r e s s i o n  of Opinion on Evidence 
by Court  Dur ing  Trial .  S. v. Cash, 
P I  Q 
-A". 

52a. Province of Court  a n d  J u r y  I n  Gen- 
eral. S. v. King. 667. 

52b. Nonsuit. S. v. Mann, 2 1 2 ;  S. v. King ,  
667. 

53. Ins t ruc t ions  in Criminal Cases. 
c. Ins t ruc t ions  on Burden  of Proof. 

S. v. Cash, 818. 
d .  Ins t ruc t ions  on Less  Degrees of 

t h e  Crlme. S. v. Wagstaff ,  15. 
e. Expresslion of Opinion o n  Evi- 

dence  in Charge.  S. r. Jessup. 
6 2 0 ;  S. v. Blue,  6 1 2 ;  5. v. King ,  
667: S v. Johnson.  7 5 7 ;  S. v. 
Cash. $18. 

g. S ta tem(?nt  of Contentions a n d  
Admissions a n d  Objections there-  
to. S. v Wagstaf f .  1 5 ;  S. v. King, 
6 6 7 ;  S. v. Johnson, 7 5 7 ;  S. v. 
Jessup. 620 .  

h. Construction of Instructions.  S. 
V. Jessup, 620 ;  S. v. Johnson. 
7 5 7  

IX.  ~ o t i o n s " i f t e r  Verdict  
69. Motions to  Se t  Aside Verdict  a s  Be-  

i n g  aga ins t  Weight of Evidence.  S. v. 
Wagstaff ,  1 5 .  

S. J u d v m e n t  a n d  Sentence 
63. 

S I I .  
7 2. 
781 

i 9 .  
80. 

~ G s p e n d e d  j u d g m e n t s  a n d  Execu- 
tions. S. v. t h l ~ u t t .  645 .  . .~ ~. -. . .--. ~.., 

A ~ t p e a l s  i n  Cr iminal  Cases 
Effec t  of Appeal. S. v. Calcutt ,  545. 

. Objections a n d  Exceptions to  Evi- 
dence. 9. v. Wagstaf f .  15. 

Briefs. S. v. Rliller. 5 1 4 .  
Prosecution of Appeals a n d  Dismissal. 
S. v. G r a h a m .  543: S. v. Shaw. 5 4 4 .  

81a. Matters  ~ e i i e w a b l e .  S. v. Wagstaff .  
16. 

81c. Harmless  a n d  Pre judic ia l  Er ror .  9. 
v. Powell. 120; S. v. Inscore.  759. 

81d. Questions Fresented  o r  Necessary t o  
Determinatlon of Appeal. S. v. Gard-  
ner,  331. 

3 5b. Mental Capacity a s  Affected by Intoxicants o r  Drugs. 
Drfendant's plea that he was insane a t  the time of the homicide due to the 

continued use of liquor, morphiile and other opiates, was rejected by the jury. 
S. v. Cash, 818. 

§ 5d. Instructions on  Mental Capacity. 
Where defendant does not plead insanity and offers no evidence that he was 

not capable of understanding and knowing what he was doing, the court is  
not required to charge the jury on the qnestion a s  to w'lether defendant was 
mentally capable of committing the crime. S. v. Miller, 514. 

Where defendant does not plead insanity, either by formal plea or under the 
plea of not guilty, and there is no evidence tcnding to show that defendant 
was insane either a t  the time of the trial or a t  the tirntl of the homicide, an 
instruction of the court, engendered hy t h ~  argument of counsel for the dr-  
fense, that there was no evidence of invanity and that  the jury should not 
consider such defense, is without error. S. l;. Ut lv in ,  538. 

When court correctly chargec; that burden is on defendant to prove defense 
of insanity to satisfaction of jury, failure of court in latter portion of charge 
to define intensity of proof required in stating that  burden on question of 
mental incapacity was on defendant, is not error. S. v. Cash.  818. 

§ 18. Plea of Not Guilty. 
A plea of not guilty not only puts in issue the question of defendant's guilt 

but also the credibility of the evidence. S. v. BEue, 612. 

§ %a. Presumptions and  B u r d m  of Proof. 
1'pon defendant's plea of not guilty, the presumption of innocence attaches 

and follows defendant until removed by the verdict of a jury. S. u. Blue, 612. 
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CRIMINAL LAW-Continued. 

9 29g. Res In te r  Alios Acta. 
In this prosecution for rape, a physician testified for the State in regard to 

his examination of prosecutrix, and also stated that he had had two other like 
cases. Defendant's counsel, on cross-examination, asked him whether the 
other cases had exhibited like calm. Held: The State's objection to the 
question was properly sustained, since the witness' answer mould hare  related 
to res inter alios acta. S. v. WagstafJ, 15. 

§ 32a. Circumstantial Evidence i n  General. 
Circumstantial evidence is approved instrumentality in ascertainment of 

truth. 8. v. King, 667; S. v. Cash, 818. 
But should prove guilt to moral certainty and exclude every reasonable 

hypothesis of innocence. S. v. King, 667. 

§ 33. Confessions. 
Unless challenged, the voluntariness of a confession will be taken for 

granted. S. v. Wagstaff, 16. 
The fact that the defendant was under arrest and a number of officers mere 

present a t  the time confession was made does not ipso facto render confession 
incompetent for lack of voluntariness. Ibid. 

Where the court hears evidence offered by the State tending to show that 
the confession sought to  be introduced in evidence was voluntary, and defend- 
ant  offers no evidence in regard thereto, the conclusion of the court upon the 
evidence that the confession was competent is not reviewable. Ibid. 

8 M a .  Photographs. 
Photographs of the scene of the crime a re  competent and a re  properly ad- 

mitted for the limited purpose of explaining the testimony of the witnesses. 
S. v. Wagstaff, 15. 

Since photographs are  competent only to explain the testimony of the mit- 
nesses, testimony as  to lost photographs is incompetent and is properly ex- 
cluded, since photographs not produced cannot he used to explain testimony. 
Ibid. 

Photographs held properly admitted in evidence under restriction that they 
were competent solely to explain testimony of witnesses. S. v Afiller, 514. 

5 40. Character Evidence a s  Substantive Proof. 
In this prosecution for rape, defendant put his character in issue and offered 

evidence of his good character. The court charged that the character evi- 
dence related to the credibility of the witnesses "except a s  to defendant," to 
which defendant objected. Immediately following this charge the court in- 
structed the jury that defendant "not only gets that benefit from testimony 
a s  to good character, but further, testimony of good character on the part of 
defendant becomes and is substantive evidence going to the question of guilt or 
innocence." Held: The instruction construed contextually as  a whole was not 
erroneous but was n correct statement of the law. S. v. Wagstaff, 15. 

§ 48d. Withdrawal of Evidence. 
During the examination in chief, the court permitted the State's witness to 

testify over objection as  to whether defendant was intoxicated a t  the time the 
witness saw him some time after the collision in question. During cross- 
examination of the witness the court stated that it sustained the objection to 
the question a s  to defendant's condition, and directed that the jury not consider 
it  and that it  be stricken from the record. Held: The court properly cor- 

30-219 
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rectecl its inadvertence in the admission of the t es t imng and withdrew i t  
from the consideration of the jury. S. 2;. King. 665. 

5 50a. Expression of Opinion on Evidence During Trial. 
The remarks of the trial court, in answer to argument of defendant's coun- 

sel upon tlie question of the competency of certain evidence, that "I am against 
jou on that" amounted tn no more than a ruling on the e~ idence  and cannot 
be helcl for error as  a n  intimation upon the weight or credibility of the evi- 
dence. S. c. Cush ,  818. 

§ 52% Province of Court and J u r y  in  General. 
The competency, admissibility and sufficiency of t l ~ e  evidence is  for the 

court;  i ts weight, effect and credibility is  for the jury. S. 2,. Kilzg, 667. 

§ 52b. Nonsuit in  Criminal Prosecutions. 
Upon motion to nonsuit i n  a criminal prosecution, the evidence will be 

considered in the light most favorahle to the State, and the court must deter- 
mine only whether there is  any evidence to sustain the indictment, the credi- 
bility and weight of the evidence being within the exchsive province of the 
jury. C. S., 4643. S. 2. X a n n ,  212. 

In  order to sustain a conviction on circumstantial evidence, the evidence 
must tend to prove the fact of guilt to :1 moral certainty and exclude any 
reasonable hypothesis of innocence, but ~ v h e ~ i  the evidence reasonably con- 
duces to the conclusion of guilt as  a fairly logical an3  legitimate deduction 
and not merely such as  raises only a conjccture, i t  is for the jury to  say 
whether the el-idence convinces them of defendant's guilt beyond a reasonable 
doubt. S. v. Kiwg, 665. 

§ 53c. Instructions on  Burden of Proof. ( In  homicide prosecutions see 
Homicide 1 2 7 b . )  

Where, in the first part of the charge, the court instructs the jury that  
the hurden is upon the defei~dant to establish his plea of insanity to the satis- 
faction of the jury, the fact that  the court thereafte? in several instances 
placed the burden of showing insanity upon defendant witbout restating the 
requisite intensity of proof, cannot be hcld for error, ;since the charge must 
be read contextually a s  n whole. 8. v. C a s h ,  818. 

9 53d. Instructions on  Less Degrees of t h e  Crime. 

Since the court need not in<truct the jury a s  to less degrees of the crime 
charged when there is no evidence of defendant's guilt of such less degrees, 
an instruction that a verdict of guilty of less degrees of the crime is permis- 
sible only when there is evidence tending to support a n~i lder  rerdict but that  
a rniltler verdict would not be disturbed since it would be favorable to  defend- 
ant,  followed hy definitions of less degree5 of the crime charged, cannot be 
held for error for failing- to charge more fully upon the question of the right 
to convict defendant of suc.11 less degrees of the crime. S. v. W a g ~ t a f f ,  13. 

53e. Expression of Opinion on Evidence in  Chargv. 
The portion of the charge devoted to reviewing the eviclence for the State 

cannot be 111'1d for error as  all expression of opinion that  certain facts mere 
fully proren when it  appears that the court categorically indicated to the 
jury that i t  was then engaged in reviewing the State's e~idence.  C .  S., 564. 
S. 9. J C S S I ~ ~ ,  6'20. 

The court's capitulation of the evidence and <tatement of the contentions of 
t h ~  State cannot be hcld for error a s  espreshing nn opi lion on tlie merits of 
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the case when any apparent prejudicial or harmful effect is due to the strength 
of the State's case and not to any partiality on the part of the court. Ibid. 

Where the defendant offers no evidence, the fact that the court necessarily 
consumes more time in reviewing the evidence for the State and in stating 
its contentions than i t  does in stating the contentions of the defendant, cannot 
be held for error. Ibid. 

C. S., 664, prohibits the court in its charge to the jury from expressing any 
opinion a s  to the weight and credibility of the evidence, and, defendant having 
pleaded not guilty, i t  is error for the court to charge the jury in effect that 
the fact of guilt is  established by the evidence, even though the evidence be 
uncontradicted and even though the fact of guilt may be inferred from defend- 
ant's own testimony, since the credibility of the evidence is in the exclusive 
province of the jury. S. v. Blzte, 612. 

In  a prosecution for "hit and run driving," Michie's Code, 2621 (313) ,  an 
instruction that  defendant mas charged with the violation of one of the motor 
vehicle statutes designed for the protection of life and property, cannot be 
held for error, the statement not being related to any fact in issue or any 
evidence introduced in the case, and containing no inference as  to the guilt 
or innocence of defendant, i t  further appearing that the court correctly 
charged upon the presumption of innocence and the burden of proof. S. c. 
King, 667. 

A charge that the State contended that the prosecutrix was corroborated 
in every detail by a witness put on the stand by defendant who vouched for 
the witness' veracity cannot be held for error as  an expression of opinion hy 
the court, C. S., 564, it  being incumbent upon defendant if he thought the 
statement of the contention erroneous or misleading to have called the inatter 
to the court's attention in apt time. S.  v. Johnsow, 737. 

In  a prosecution for a capital offense, an instruction to the jury that the 
jurors are  called upon to discharge a solemn duty "as solemn a s  may ever 
come to you again in the course of your life," cannot be held for error as  an 
inadvertent intimation to the jury that they mere called upon to render a 
verdict of guilty of the capital offense, since the remark is equal predicate for 
an intimation that the jurors should render a verdict of not guilty, and merely 
called to the jurors' attention their duty to find the facts and do justly in a 
hard case. S ,  v. Cash, 818. 

$j 53g. Stntement of Contentions and Admissions, and Objection and 
Exceptions Thereto. 

An exception to the court's statement of contentions in the charge will not 
be sustained when the matter asserted as  error was not brought to the court's 
attention in time to aEord opportunity for correction. S. o. Wagstaff, 15;  
S. v. h'ittg, 667; 5'. 2;. Johwson, 757. 

If a defendant considers that the court failed to giro fully and accurately 
the contentions made by him, or if he desires any amplification thereof, i t  is 
his duty to call the court's attention thereto a t  the time. S. c. Jessup, 620. 

In  a prosecution for "hit and run driving" a charge that defendant admitted 
that there was a collision cansing damage to the car of the prosecuting wit- 
ness and injury to one or more occupants thereof, m ~ d  that the other car 
failed to stop after the collision, if deemed a misstatement of defendant's 
admissions, should have been called to the court's attention in apt time in 
order to afford the court an opportnnity to make correction. S. v. King, 667. 

$j 53h. Construction of Instructions. 
A charge mill be construed as  a whole. S. v. Tt'agstaff, 13;  S. v. Williams, 

365 ; 8. v. john so^, 757. 
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The charge of the court will be construed a s  a whole, and segregated clauses 
and sentences may not be taken from their setting to n a k e  i t  appear tha t  the 
court expressed a n  opinion upon the weight and credibility of the evidence 
when the charge read contextually is free from this objection. S. v. Jessup, 
620. 

Slight inaccuracies in the charge in stating portiors of the evidence will 
not be held for reversible error when not called to  the court's attention in 
apt  time and when the charge construed as  a whole is not prejudicial. S. v. 
Johnson, 757. 

g 59. Motion to Set Aside Verdict as Being Against Weight of Evidence. 
A motion to set the verdict on the ground that i t  i ~ :  against weight of the 

evidence is addressed to discretion of court. S. v. Wagstaff, 15. 

8 63. Suspended Judgments and Executions. 
Suspension of execution of judgment must not be so conditioned a s  to inter- 

fere with right of appeal. S. v. Calcutt, 545. 

5 72. Effect of Appeal. 
An appeal stays execution but does not affect the .:erms of suspension of 

execution or conditions of probation. S. v. Calcutt, 545. 

8 781. Objections and Exceptions to Evidence. 
I t  is not necessary that  i t  appear of record what the answer of the witness 

would have been to a question asked by defendant's counsel on cross-examina- 
tion in order that  defendant's exception to the action of the court in sustain- 
ing the State's objection to the question be considered on appeal. S. v. Wag- 
staff, 16. 

5 79. Briefs. 
Exceptions not brought forward in appellant's brief rare deemed abandoned. 

Rule of Practice in the Supreme Court No. 25. S. v. Miller, 514. 

5 80. Prosecution of Appeals and Dismissal. 
When defendant, convicted of a capital crime, is allowed to appeal in forma 

pauperis, but fails to make out and serve his statement of case on appeal 
within the time allowed, the appeal will be dismissed on motion of the 
Attorney-General and the judgment affirmed when the record is free from 
apparent error. S. v. Graham, 543; S. v. Shaw, 544. 

8 81a. Matters Reviewable. 
A motion to set aside a judgment a s  being against the weight of the evi- 

dence i s  addressed to the discretion of the trial court, and its refusal to grant 
same is not reviewable on appeal. S. v. Wagstaff, 15. 

5 81c. Harmless and Prejudicial Error. 
I n  prosecution for operating a lottery or for illegal possession of lottery 

tickets, testimony of officer who identified tickets a s  of type used in "butter 
and egg lottery," that  he had had "lots of cases of this kind," is held not 
prejudicial, even if conceded to be immaterial, there being nothing in the 
record to connect defendant with, or even raise a suspicion that  he had been 
connected with the other cases. S. v. Powell, 220. 

In this prosecution for manslaughter committed in th,? operation of a n  auto- 
mobile, one of the State's witnesses madth a written statement shortly after 
the collision. Upon the trial, the solicitor, thinking that  the witness' testi- 
mony was a t  variance with the prior written statement, asked and was per- 
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initted to cross-examine the witness. Thereafter the solicitor offered portions 
of the written statement in evidence to corroborate the witness. Held: Even 
if some technical irregularities be conceded, the culpable conduct of defendant 
being abundantly established by other witnesses, the matter cannot be held 
to constitute prejudicial error. S. v. Inscore, 759. 

@ 81d. Questions Presented o r  Necessary to Determination of Appeal. 
Where defendant, on appeal from the county court, is tried upon a bill of 

indictment returned by the grand jury and not upon the warrant issued out 
of the general county court, the question as  to the sufficiency of the warrant 
may not be raised on appeal to  the Supreme Court. S ,  v. Oardner, 331. 

DAMAGES. 

1. Xature and  Scope of Compensatory Damages. 
While a n  injured party is entitled to recover but one compensation for the 

injuries sustained, where the tort-feasor has been prosecuted and convicted of 
manslaughter and sentence has been suspended upon payment of a stipulated 
sum to intestate's mother, the payments under the criminal prosecution do not 
estop the mother a s  administratrix from maintaining a n  action for wrongful 
death, credit by the jury on the verdict in the civil action for the sums paid 
in the criminal prosecution being the most to which the tort-feasor is  entitled. 
Hester v. Motor Lines, 743. 

§ 3. Sole and  Contributing Cause of Injury o r  Loss. 
A person whose negligence proximately causes injury to another is liable 

for all damages naturally and proximately resulting from the negligent act, 
including suffering which might have been obviated if the physician treating 
the injured party had administered proper treatment, in the absence of any 
contention that the injured party failed to use reasonable care in selecting his 
physician. Bost v. Metcalfe, 607. 

DEATH. 

8 3. Grounds and Burden of Proof. 
In an action for  wrongful death the burden is on plaintiff to prove negli- 

gence on the part of the defendant, and that such negligence, acting in con- 
tinuous and unbroken sequence, and without which injury would not have 
occurred, resulted in the injury producing death, and that under the circum- 
stances a man of ordinary prudence could have foreseen that  such result was 
probable. T h i t e  v. Chappell, 652. 

8 7. Evidence Tha t  Death Resulted from Negligence Complained of. 
Nonexpert witness held incompetent to  testify that  injuries received by 

intestate caused his death. Jordan v. Blicliman, 388. 
In this action for wrongful death, the evidence tended to show that  defend- 

ant  negligently drove his car into a wagon in which intestate was riding, 
hurling intestate to the ground and injuring him. Intestate's mother and 
father testified a s  to the injuries sustained by intestate a t  the time of the 
collision, that he complained of pains in his chest on the afternoon he was 
hurt, and testified that intestate's chest began to swell and continued to grow 
larger and larger, that he had no such pains or swelling before the collision, 
and that  his condition continued to grow worse until he died a little less than 
four months after the accident. Held: Proof of the cause of death is not 
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conflned to expert opinion evidence, and the testimony is  sufficient to be sub- 
mitted to the jury upon the question of whether the injuries sustained by 
intestate in the accident caused his death. Ibid. 

I n  this action for wrongful death, plaintiff administratrix contended that 
her intestate, while riding as  a passenger in an automobile, mas thrown there- 
from by the negligent act of the driver, and that while intestate mas prone on 
the highway she was negligently run over by a truck. The truck driver and 
his employer, sought to be held liable under the doctrine of rcspondeat supe- 
rior, tendered an expert medical witness, who had attended intestate prior to 
her death and who had examined the injuries found upon her body, who 
would have testified to  the effect that deceased's death was caused by her 
striking the concrete when she was thrown from the car, and that none of the 
mounds mere caused by a truck striking or passing over her body. Held: 
The substance of the proposed expert testimony was competent and its exclu- 
sion constitutes prejudicial and reversible error. Hcstrr 2;. Motor Lines, 743. 

DECLARATORY JUDGJlEST ACT. 

§ 2a. Subject of Action. 
An action to determine the rights of the parties under a charitable trust 

created by will, in which the trustees and all of the agencies who a re  bene- 
ficiaries of the trust a re  made parties, is justiciable under the Declaratory 
Judgn~ent  Act. JoA?zso?z v. liTa!/ner, 235. 

DEEDS. 

8 2a. Competency of Grantor. 
Testimony of a medical espert thnt he had linown tl e grantor for 20 years 

and that in the witness' opii~ion the grantor is feebleiniaded and would not 
know right from wrong, together with lay testimony to the effect thnt the 
grantor is not capable of transacting Imsiness, with evidence that the grantor 
received no benefit from the transaction, is hcld sufficient to support judgment 
setting aside the deed for mental incapacity of the grantor. Frccnlun 2;. 

Ball, 329. 

$j 5. Delivery. 
Delivery of a deed is necessary to pass title, and to constitute delivery there 

must be a parting with the possession of the deed a r d  with all power and 
control over it  by the grantor, for the benefit of the grantee a t  the time of 
delivery. Barnes v. .-l?jc~~ch', 360. 

Evidence that the deed in question was placed by the grantor in his Bible 
on the dresser in his bedroom, that  he told the witness, the daughter of the 
grantee, where he was putting the deed and to tell the grantee where it  whs 
and to have it  recorded, but that this meqsaae xvas unlelivered and that the 
deed remained in the Bible and never came into the porisession of the grantee 
or anyone for her, i s  hcld insufficient to show a deliver? necessary to complete 
the conveyance. Ibid. 

§ 10. Rights of Part ies  Under Vnregistered Ins t~wments  and Effect of 
Registration. 

A deed is ineffective as  against creditors and purchasers for value from the 
grantor until the deed is registered, but upon registration, the deed is good 
even a s  against creditors and purchasers fo r  value, evm though the deed by 
which the grantor acquired title is unregistered. C. S., 3309. Durham v. 
Pollard, 750. 
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5 11. General Rules of Construction. 
While a will or deed will be construed from its four corners to ascertain 

and give effect to the intent of the testator or grantor, this intent must be 
ascertained from the language used in tlie instrument, and he will be deemed 
to have used technical words and phrases in their legal and technical sense 
unless he indicates in some appropriate way that a different meaning be 
ascribed to them, and when he uses technical words and phrases invoking 
some settled rule of law, like the rule in Shelley's case, the rule of law will 
prevail. Whitley v. Arenson, 121. 

A deed is to be construed from its four corners to ascertain and give effect 
to the intent of tlie grantor as  expressed in the language used, and each 
clause therein should be reconciled and giren eflect if possible, and technical 
words of conveyance, nothing else appearing, must give way to clearer espres- 
sions of intent if they are  found in other parts of the instruments, and artifi- 
cial importance must not be given to the formal parts of the instrument and 
the order in which they occur. Jefferson v. Jefferson, 333. 

8 13a. Estates and  Interests Created i n  General. 
C. S., 1739, providing that "heirs" of living person be construed "children" 

applies only when no preceding estate is devised or conveyed to such living 
person. W l i  i t leu v. Arei~son, 121. 

Since an "heir" is a person on whom the law casts a n  estate upon the death 
of the ancestor, a living person, strictly speaking, can have no heir. Zbid. 

The effect of C. S., 991, is to obviate the common law requirement that the 
word "heir" be used to convey an estate of inheritance, and to vest the fee in 
the first taker unless i t  is made to appear from the language of the deed that 
a n  estate of less dignity is intended to be conveyed, and the statute does not 
convert the word "heir" from a word of limitation to one of purchase, or 
convert a common law estate of inheritance into one for life. I b i d .  

Devise to "-4 and his heirs" vests the fee in A by the use of words of inheri- 
tance. I b i d .  

The word "heir" is primarily a word of limitation and not of purchase, and 
will be given its technical meaning unless i t  is made to appear from the 
language of the instrument that i t  was used in some other permissible sense. 
I b i d .  

A deed to a married woman and her heirs by her present husband, with 
granting clause, habelldurn and warranty to "parties of the second part, their 
heirs and assigns," is 7 d d  to convey to the married woman a fee tail special, 
which is converted into a fee simple absolute by C. S., 1734. Ib id .  

The granting clause of the deed in question was to one of the grantor's 
sons. his heirs and assigns, and following the description "this deed is con- 
veyed to the said grantee to him his lifetime and then to his boy children" 
with habendzcm to the said son "and his heirs and not to assign only to his 
brothers their only use and behoof for ever" with warranty to the said son 
"and his heirs and assigns." H c l d :  The portion of the Rabetrdwn restraining 
assignment except to the brothers of the griuitee is equally consistent with an 
assignment of a life estate as  with an assignment of the fee, and to hold that  
the grant to the "son and his heirs" conveyed the fee simple would require 
that other portions of the instrument expressive of the intent of tlie grantor 
be disregarded, and in accordance with the intention of the grantor as  gath- 
ered from the entire instrument the deed conveys a life estate to the son with 
remainder to the son's male children, the intent of the grantor to convey an 
estate of less dignity than a fee being apparent. C. S., 991. Jefferson c.. 
Jefferso?~, 333. 
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Under the rule favoring early vesting of estates, a conveyance to A for life 
with remainder to his male children, vests the remainder in  the male children 
of A in esse a t  the time the deed is made, subject to be opened up to admit 
after-born children. Ibid. 

8 13b. Rule i n  Shelley's Case. 
C. S., 1739, providing that  a limitation to the heirs of a living person shall 

be construed to be to the children of such person, applies only to a devise o r  
conveyance to the heirs of a living person when no preceding estate is devised 
or conveyed to such living person, the purpose of the statute being to validate 
devises or conveyances to the "heirs" of a living person, which under the 
common law would be void for  want of a grantee, but the statute does not 
apply to a devise or conveyance to a living person and his "heirs" o r  "bodily 
heirs" or "heirs of his body" or to a living person for life, remainder to  his 
heirs. The statute does not convert "heirs" from a word of inheritance to one 
of purchase, or affect the rule in Shelley's case. Whitley v. Arenson, 121. 

A devise or conveyance to "A and his heirs" and one to "A for life, re- 
mainder to  his heirs" have the identical effect of vesting the fee in the first 
taker, the former by the use of words of inheritance and the latter by opera- 
tion of the rule in Shelley's case. Ibid. 

fj 18. Torren's Registration. 
The statute providing for the registration of land I nder the "Torren's Sys- 

tem" is not in derogation of common right but is of a remedial character, and 
should be liberally construed according to its inten:. Blichie's Code, 2377, 
et seq. Perry v. Morgan, 377. 

In  this proceeding for the registration of land under the "Torren's System," 
defendants' evidence of claim under a prior State gl-ant and par01 evidence 
in explanation of a latent ambiguity a s  to the  locaticn of the land embraced 
in the grant, is held sufficient to  raise an issue of fact a s  to the location of 
the land claimed by defendants for the determination of the jury, and defend- 
ants' exception to the refusal of the court to  submit an issue to the jury as  to 
whether petitioners a r e  the owners of the land and entitled to have title 
thereto registered under the statute, is sustained. Michie's Code, 2387 ( 3 ) .  
Ibid. 

DESCENT AND DISTRIBUTION. 

8 10a. Collateral Heirs  in General. 
Where the remainder vests in the male children of the life tenant a t  the 

time of the execution of the deed, subject to be opened up to include after-born 
children, the surviving children take by descent the estate of children dying 
in infancy or childhood. Jefferson v. Jefferson, 333. 

8 lob .  Collateral Heirs f rom o r  Through Bnstards. 
The owner of the locus in quo died intestate without issue. His father 

predeceased him. Plaintiff and defendant were his aunts. In  this action for 
partition, defendant alleged that plaintiff is illegitimate. Plaintiff offered 
evidence that  their deceased brother was also illegitimate. Held: The ques- 
tion of the legitimacy of the deceased brother must be determined in order 
that the rights of the parties may be fully adjudicated. Davis v. Crump, 625. 

DIVORCE. 

8 2a. Divorce on Ground,of Separation. 
In  order to be entitled to a divorce on the ground of separation, plaintiff 

must show the fact of marriage, that the parties have lived separate and 
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DIVORCE-Continued. 

apart  for two years, and that plaintiff has  been a resident of the State for one 
year. Ch. 72, Public Laws of 1931, a s  amended by ch. 163, Public Laws of 
1933; a s  amended by ch. 100, Public Laws of 1937. Oliver v.  Oliver, 299. 

A separation, a s  contemplated by the divorce statute, is more than a mere 
abandonment, and means a cessation of cohabitation of husband and wife by 
mutual agreement, but evidence on the part of the husband that he and de- 
fendant separated by mutual agreement, including the admission in evidence 
of a letter written by her to him agreeing to a separation without divorce, 
is held sumcient to take the issue to the jury notwithstanding evidence on 
her part that  there was no agreement to separate but that  he abandoned her. 
Ibid. 

Where plaintiff alleges, and case is tried upon theory of separation by 
consent, refusal to submit issue of abandonment is  not error. Ibid. 

g 4b. Residence a s  Condition Precedent. 
Plaintiff's evidence tended to show that  he made his residence in  this State, 

that  after a physical breakdown his doctor advised him to go to Florida, that 
he went to Florida for the winter months, that he intended to and did return 
to this State after the end of the severe weather. Held: An instruction to 
the effect that  if plaintiff had satisfied the jury by the greater weight of the 
evidence that  he left the State with the intention of returning here a t  the 
expiration of a reasonably definite time, always regarding North Carolina a s  
his place of residence, his physical absence from the State for such reasonably 
definite period of time would not affect his legal residence, is held without 
error. Oliver v.  Oliver, 299. 

g 11. Alimony Pendente Lite. 
The right to  alimony pendente lite, both under statute, C. S., 1666, and under 

the common law, is  predicated upon the justice of affording the wife sufRcient 
means to cope with her husband in presenting their case before the court, 
and a finding, supported by evidence, that the wife has earnings and means 
of support equal to that  of her husband, sustains the court's order denying 
her motion for alimony pendente lite. Oliver v.  Oliver, 299. 

Findings of the court, upon competent evidence, held sufficient to  support 
order granting wife alimony pendente lite. Barrow v. Barrow, 544. 

In  action for alimony without divorce and for  counsel fees pendente lite, 
court may allow counsel fees to plaintiff's attorneys before judgment of volun- 
tary nonsuit is entered. McFetterrr 2;. McFetters, 731. 

The presence of plaintiff husband in court with his witnesses is tantamount 
to a tender of such witnesses and a request for Andings of fact, and in such 
circumstances it  is  error for the court, without finding any facts, to order 
plaintiff to pay defendant counsel fees "before empanelling the jury to try the 
issues" involved in the husband's action for divorce and the wife's cross action 
for  divorce a mensa et thoro. Smith v.  Sniith, 768. 

8 13. Alimony Without  Divorce. 
C. S., 1667, provides two separate remedies, one for alimony without divorce, 

and second, for reasonable subsistence and counsel fees pendente lite. McFet- 
ters v.  McFetters, 731. 

9 .  Validity of Decrees of Foreign Courts Based on  Substituted Service. 
A decree of divorce entered in another state upon constructive service 

against a resident of this State, who makes no appearance and does not in 
any way participate in the proceedings, is  invalid in this State, since the 
judgment of such other state, rendered without jurisdiction over the parties 
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or the status, and without nolice and an opportunity to be heard, can have no 
extraterritorial effect, and this conclusion does not riolate the Vu11 Faith and 
Credit Clause of the Federal Constitution. l',vson a. T l / s o ~ ,  617. 

g 5.  Extent  of Right  Granted and  Rights Reserved in Owner. 
The owner of land orer  which a highway is constructed has the exclusive 

right to the soil subject only to the right of trarel in the public and the inci- 
dental right of keeping the highmay in proper repair for pnblic use. Hildc- 
brand v. Tel. Co., 402. 

EJECTMEST. 

§ 2. Relation of Landlord and Tenant. 
Summary ejectment will lie only whwe the relationship of landlord and 

tenant existed between the parties under a lease contract, express or implied, 
nild the tenant has held orer  after the expiration of the term, and while i t  is 
nece'ihary that the tenant's entry should hare been ~ ~ n d e r  a demibe, it  need 
not be for a definite term, a tel~ancy :it will being sufficient. C .  S., 2365, 
ct seq. R~tnons v. Lehrun. 42. 

Under terms of contract, relation of landlord and tenant existed in regard 
to occupancy by servant, and summary ejectment would lie. Zbid. 

§ 6b. Sufficiency of Evidence in  Summary Ejectment. 
In this action in summary ejectment, plaintiffs contended that  defendant 

had breached the terms of the leaw contract by planting cotton, entitling 
plaintiffs under the provisions of the agreement to terminate the tenancy. 
Plaintiffs' evidence failed to show that  defendant hat1 actually breached the 
lease contract as  alleged, and failed to show demand for the surrender of 
the premises. Held: Defendant's motion for nonsuit was properly allowed. 
Il'nrren a. Breedlovc, 383. 

13. Burden of Proof in  Ejectment t o  Try Title. 

Plaintiffs instituted this action to remove cloud on ti.:le to the mineral rights 
in the locus in guo, which had been severed from the ritle to the surface, and 
for possession of same, claiming title thereto by a d r e r ~ e  possession. Plxintiffs 
did not claim under paper title or under color of title. Held: Plaintiffs may 
not rely upon the \realtness of defendant's title but must establish their ow11 
title good against the world or good against the defendants by estoppel, and 
there being no question of estoppel inrolved, plaintiffs must prove title to the 
mineral rights by adverse possession for a period of twenty years under 
kno\rn and risible lines and boundaries. C. S.. 430. Daais v. Land Bank, 248. 

In this action in ejectment the charge of the court i!: 11cld to have correctly 
placed the burden on plaintiff to prore his title and also to prore wrongful 
possession by defend:~nt, defendant having denied title and wrongful posses- 
sion. MeKay v. Bullard, 589. 

a 14. Competency and  Relevancy of E:vidence in Fljectment t o  Try Title. 

Where the evidence discloses that the deed and the deed of trust constitnt- 
ing links in defendant's chain of title were register& in the office of the 
register of deeds, the instruments are  competent in evidence without proof of 
their signatures or execution in the absence of any q ~ ~ e s t i o n  of clefect in the 
probates. Dillingham v. Gardwr,  227. 
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Where, in a n  action to quiet title, a defendant later joined sets up a cross 
action asserting title in himself, a paragraph of the complaint alleging that 
the original defendant's sole claim was under a particular instrument, is  
competent and is properly admitted in evidence in behalf of the defendant 
later joined who claims under deed from the original defendant, since he is 
entitled to its admission in order to show a common source of title and to 
connect plaintiff with that source. Ibid. 

The exhibition of a map a s  substantive evidence cannot be held for error 
when it  appears that  several witnesses identified the map as  an official map 
of the city in which the l o c ~ s  in q u o  is situate. J l c K a u  G. B u l l a r d ,  589. 

Parol evidence is competent to identify the land claimed and to fit i t  to 
the description contained in the instrument. K. C .  Code, 1783. I b i d .  

A charge that  listing the l ocus  in q u o  for  taxation is not evidence of owner- 
ship but is merely a circumstance which might be considered by the jury along 
with other evidence, is without error. Ib id .  

5 15. Sufficiency of Evidence and Nonsuit i n  Ejectment t o  Try Title. 
Where, in  an action to quiet title, defendant sets up a cross action asserting 

title in himself, defendant's evidence tending to establish a common source 
of title and a better title from that  source is sufficient to overrule plaintiff's 
motion for judgment as  in case of nonsuit on defendant's further defense and 
counterclaim. n i l l i n g h a m  v. G a r d n e r ,  227. 

ELECTION O F  REJIEDIBS. 

g 1. In General. 
Plaintiff instituted this action alleging that  she was poisoned by an insecti- 

cide manufactured by defendant. Defendant requested that plaintiff be forced 
to elect between negligence and breach of warranty, and, subsequently, be- 
tween breach of implied warranty and breach of express warranty. I t  ap- 
peared that the court, in the formation of the issues and in its charge, elimi- 
nated from the case all questions of negligence and implied warranty. Held: 
Defendant could not have been prejudiced by the refusal of his motions that 
plaintiff be required to elect between the remedies. S i m p s o n  c. Oil  Co., 596. 

§ 6. Effect of Election. 
Where, after sale for partition, the tenants in common who failed to receive 

their pro r a t a  part of the sale price of the lands, elect to ratify the sale and 
sue for their pro r a t a  share of the sale price, such election eliminates all 
question of title and the validity of the partition proceedings. L a u g l ~ r i d g c  
v .  L a n d  B a n k ,  392. 

8 lb.  Necessity for Compensation. 
Since the erection and maintenance of telegraph and telephone poles and 

wires along a highway is outside the scope of the easement for highway pur- 
poses, the Legislature cannot subject land to such additional burden without 
the payment of compensation, either directly, or indirectly by granting such 
power to the Highway Commission, nor may the courts do so by judicial fiat. 
H i l d e b r a ~ ~ d  v. Tel. Co.,  402. 

5 2. Acts Constituting "Taking." 
The erection and maintenance of telephone poles and wires along a highway 

constitutes an additional burden upon the land which amounts to  a "taking" 



940 ANALYTICAL INDEX. 

pro tanto, for which the owner of the fee is entitled to compensation regard- 
less of the fact that the original easement for  highway purposes is so exten- 
sive that  the subservient estate amounts to little more than the right of 
reverter in  the event the easement is  abandoned, since any interference with 
the rights in property is a "taking" to the extent of such interference. The 
word "property" comprehends not only the thing possessed, but also the right 
of the owner to possess, use, enjoy, and dispose of the res and the correspond- 
ing right to exclude others from its use. Hildebrand z. Tel. Co., 402. 

8 8. Amount of Compensation in General. 

In  a n  action to recover damages against a telephone company for the impo- 
sition of an additional easement upon the land by the erection and mainte- 
nance of telephone poles and wires along a highway, a n  instruction that  the 
amount of the award of damages would be such a s  the jury finds would accrue 
in the future is error. Hildebrand v. Tel. Co., 402. 

Since the Highway Commission has complete control over the surface of 
the land within a highway right of way, and any use by the owner of the 
fee, except for the purpose of ingress and egress, is  b~ permission and not as 
a matter of right, in an action by the owner of the fee to recover damages for 
the imposition by defendant telephone company of a n  additional easement upon 
the land, an instruction that plaintiff owner had the right to use the land in 
the usual and customary way, plant crops, etc., so long as  such use did not 
interfere with the use of the highway for travel by then public, is  error. Ibid. 

22. Competency a n d  Relevancy of Evidence on  Issue of Damages. 
In an action by the owner of the fee to  recover damages against a telephone 

company for the imposition of an additional easemenl: upon the land by the 
erection and maintenance of telephone poles and wires along a highway, the 
judgment roll in the action by plaintiff against the ITighway Commission to 
assess damages for the easement taken for highway purposes is competent 
for  the pprpose of showing the nature and extent of the easement taken in 
that  action, plaintiff being a party thereto and bound thereby. Hildebrand 
27. Tel. Co., 402. 

EQUITY. 

g If .  Equity Follows t h e  Law. 
Mcauinn v. High Point, 56. 

# 2. Laches. 
Even when the action is peculiarly and essentially (quitable in its nature, 

courts of equity will ordinarily be governed by the statute of limitations in 
applying the doctrine of laches, and i t  is only when p aintiff's delay in insti- 
tuting the action has been prejudicial either to defendant or to intervening 
property rights that statutory limitations will be disregarded. Clark v. Hen- 
rietta Mills, 1. 

Where i t  is apparent that  a corporation, having obtained the approval of 
more than 757% of its stockholders to its reorganization plan, was proceeding 
a s  a matter of right to reorganize without regard to  the disapproval of 
minority stockholders, the failure of a minority stockholder to institute action 
until after three quarterly dividends had been paid on the new stock issued 
pursuant to the reorganization, does not prejudice the corporation, and there- 
fore the delay will not support the invocation of the doctrine of laches. Ibid. 

Purchaser of equity of redemption with notice of pendency of action to 
restrain consummation of foreclosure, held estopped by laches from attacking 
foreclosure sale. Pearce v. Watkins, 636. 
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§ 9b. Rights of Life Tenant and  Remaindermen a s  t o  Improvements. 
Where a tenant, with knbwledge that  she has only a life estate in the locus 

in quo with limitation over to her children, makes permanent improvements 
upon the land, the life tenant is solely liable for the cost of the improvements 
and is not entitled to compensation therefor, nor does the cost thereof consti- 
tute a charge upon the land when it  passes to the remaindermen, notwith- 
standing that the improvements are, in part a t  least, for the benefit of the 
remaindermen. Hall v. Hall, 805. 

g lo. Sale or  Mortgaging of Lands Owned by Life Tenant  and  Remain- 
dermen. 

In  order for  court to authorize that interest of contingent remaindermen 
be mortgaged it  must be made to appear that their interest would be mate- 
rially enhanced thereby. Hall v. Hall, 805. 

Court may not authorize mortgaging of interest of remaindermen in order 
to refinance cost of improvements placed on land by life tenant or to secure 
lower interest rate. Ibid. 

Sale of life estates and remainders under order of court will not be upset 
except for compelling reasons when rights of third parties have attached. 
Perry v. Bassenger, 838. 

Proceeding for sale of life estates and defeasible remainders for partition 
instituted before clerk held not void. Ibid. 

ESTOPPEL. 

$j 1. Estoppel by Deed. 
The evidence tended to show that plaintiff, the owner of the locus in quo, 

left the State and abandoned his wife and children, that  thereafter tax lien 
on the property was foreclosed and deed made by the commissioner to plain- 
tiff's attorney, and that  by plaintiff's direction the attorney executed quitclaim 
deed to plaintiff's youngest child. Thereafter plaintiff's wife and other chil- 
dren, relying upon the assumption that plaintiff was dead, conveyed to the 
youngest child, who executed a deed of trust on the property. Defendants 
claim under foreclosure of the deed of trust. Held: There is no estoppel 
in the purchase of the land by the daughter, and defendants a re  not estopped 
to assert title against plaintiff. Nichols v. York, 262. 

Testator devised to each of his children certain lands in fee but by subse- 
quent clause provided that  if they should die without issue, the land should 
"revert to my other children or grandchildren." Thereafter two of the chil- 
dren conveyed their interests to the third child. Held: The child to whom the 
others conveyed their interest may convey the fee, since even if the devisees 
took a defeasible fee, the deeds executed by the two devisees would estop 
them and their heirs, and any interest which might accrue to them under the 
will would feed the estoppel. Croom v. Cornelius, 761. 

Tenants in common, parties to a proceeding to sell the lands for partition, 
later acquired a part of the locus in quo by mesne conveyances from the pur- 
chaser a t  the partition sale, and in turn sold to third parties. Held: Upon 
subsequent attack of the partition proceedings the claim of such tenants is 
contradicted by their later deeds. Perry v. Bassenger, 838. 

9 3. Estoppel by Record. 
The acceptance by the plaintiff of the amount paid by defendant under 

order of court, representing the total amount which the defendant contends 
plaintiff is entitled to recover, does not estop plaintiff from further prosecut- 
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ing the action to recover another element of damage to which he claims he 
is entitled when the orcler under which the payment is made specifically pro- 
vides that the payment shonld be made without prejudice to the rights of 
either party. Johnson v. Ins.  Co., 443. 

S 6d. Estoppel by Conduct. 

Defendant corporation's conterltiol~ that plaintiffs, holders of stock as  trus- 
tees, by their condnct misled other stockholders and caused them to approve 
the reorganization plan for the corporation, and that therefore plaintiffs 
should be estopped from attacking the reorganization, i s  held untenable, first, 
becnuse the stockholders alleged to h a w  been thus injured are not parties 
:~nd  their rights may not be determined in this acticn, and second, because 
the evidence discloses that  plaintiff trustees gave noticv to more than a major- 
ity of the holders of stocli and holders of proxies that they did not approve 
the reorganization in their capacity a s  trustees. Patterson 2;. Hcnrictta Mills, 7. 

Plaintiff mortgagor signed a lease from the c ~ s t u i  after foreclosure of the 
deed of trust and the purchase of the property by the ccstui. Plaintiff insti- 
tuted this action to establish a parol trust based upon the alleged agreement 
of the cestui to bid in the property and reconrey to th11 trustor. Hcld: Plain- 
tiff's conduct was inconsistent with the existence or 'continuation of his as- 
serted equitable interest in the land and estops him from asserting the alleged 
parol trust. TYolfe v. Land Bank, 313. 

6e. Wrongful Acts of Third Persons, 

The rule that where one of two innocent parties must suffer loss from the 
wrongful acts of a third person, the party first repr'siiig confidence in the 
wrongdoer must suffer the loss, does not apply where ,i corporate officer uses 
the credit of the corporation for his own personal benefit, since the person 
dealing with the corporate officser is charged with Inlowledge that the oficer 
haa no authority to so bind the corporation. Brinson 1 .  Supplu Co., 503. 

5 I l c .  Nonsuit on  Ground of Estoppel. 
Where plaintiff's own evidence establishes the esecution by him of a lease 

agreement estopping him from asserting an alleged parol trust in the lands, 
and plaintiff's evidence of fraud in procuring his execution of the lease is  
wholly insufficient, defendant's motion for judgment a s  of nonsuit should have 
been sustained. Wolfe v. Land Bal~k ,  313. 

EVIDENCE. 

111. Privileged Communications 
1 3 .  Communications Between At torney  

a n d  Client. Blaylock v. SatterReld,  
7 7 1  

11'. credibility of Witnesses. Impeachment 
and Corroboration 

1 7 .  Rule  t h a t  P a r t y  May N o t  I m p e a c h  
Own Witness.  Ross v. Tel. Co., 3 2 4 .  

18. Evidence Competent t o  Corroborate 
o r  I m p e a c h  Witness. Hes ter  v. Motor 
Lines.  7 4 3 ;  Swinson v. Nance. 7 7 2 .  

V. Examination of Witnesses 
21. Direct Examinat ion:  Leading  Ques- 

tions. hIcKay v. Bullard,  5 8 9 .  
V I .  Relevancy and Materiality of Evidence 

2 5 .  F a c t s  In Issue a n d  Relevant  to  Issues. 
Robbins v. Alexander.  4 7 5 ;  Simpson 
v. Oil Co.. 5 9 5 .  

2 6 .  Similar F a c t s  a n d  Transactions.  S imp-  
son v. Oil Co.. 5 9 6 .  

VII. Competency of Evidence in General 

2 9 .  Evidence of F o r m e r  Trial  o r  Proceed- 
ings. Swlnson v. Nance,  772.  

30 .  Photograph:;. Simpson v. Oil Co., 5 9 5 .  
YIII. Documentary Evidence 

3 4 c .  Registered Ins t ruments .  Dill ingham 
v. Gardner  2 2 7 .  

XI. Admissions and Declarations 
42d. Declarations of Agents  o r  E m -  

ployees. Pinnix v. Griffin, 3 5 ;  H e s t e r  
v. Motor L.nes.  7 4 3 .  

4 2 f .  Admissions in Pleadings.  Dill ingham 
v. Gardner  2 2 7 .  

4 2 g .  Declarations Aaains t  Interest .  Cur- 
rin v. Currin,  8-15. 

XII. Expert and Opinion Evidence 
45a.  Opinion E i i d e n c e  in General .  J o r -  

d a n  v. Glickman, 388. 
48b. Opinion Evidence  a s  t o  Cause  o i  

Death .  J o r d a n  v. Glickman, 388; 
H r s t e r  v. Motor Lines, 7 4 3 .  
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9 13. Communications Between Attorney and  Client. 
Plaintiffs' objection to the admission in evidence of a letter written by 

plaintiffs' attorney to one of defendants, on the ground that the letter con- 
tained confidential communications between attorney and client, cannot be 
sustained when it appears that the letter was written a t  the instance or by the 
consent of plaintiffs for the purpose of communicating their claim, and that 
the feme plaintiff testified upon the trial as  to all matters contained in the 
letter. Blaylock C. Satterfield, 771. 

5 17. Rule That  Par ty  Ma) Xot Impeach Own Witness. 
While a party will not be allowed to impeach the character of his own wit- 

ness, he may show the facts to be otherwise than as  testified to by his witness. 
Ross v. Tel. Co., 324. 

1 Evidence Competent t o  Corroborate o r  Impeach Witness. 
While the testimony by an officer of a truck drirer's narration of how the 

accident occurred, made by the driver on the second day after the accident, 
is incompetent as  substantive evidence against the truck driver's employer, 
sought to be held under the doctrine of rcspondeat superior, and a s  against a 
third defendant, sought to be held as  a joint tort-feasor, when the truck 
driver goes upon the stand and gires in substance the same testimony, testi- 
mony of the narration becomes competent for the purpose of corroboration, 
and an exception entered by the third defendant cannot be sustained. Hcster 
v. Motor Lines, 743. 

Exclusion of question as  to whether defendant had not been convicted of 
reckless driving in prosecution growing out of same accident in suit held 
proper, even though offered to impeach defendant, since if offered for this 
purpose the question was too particularized. Stoinson C. S a m e ,  772. 

Exclusion of testimony that witness had testified to same eft'ect on former 
trial hcldr not prejudicial in view of fact that transcript a t  former trial was 
introduced in evidence. Ibid. 

§ 21. Direct Examination: Leading Questions. 
Whether counsel shall be permitted to ask a leading question is within the 

discretion of the trial judge, and the exercise of such discretion will not be 
reviewed on appeal. X c h ' a ~  v. Bullard, 589. 

§ 25. Facts  in Issue and  Relevant t o  Issues. 
In an action to enforce a lien for the balance due for work and labor per- 

formed, under contract, in drilling a well on defendants' land, defended on 
the ground that  the well was not properly drilled in accordance with the 
contract, resulting in the failure of defendants to obtain good water, testi- 
mony a s  to plaintiff's general reputation for drilling wells and his wallt of 
success in other specific instances does not relate to the issue of whether plain- 
tiff complied with his contract for drilling the particular well on defendants' 
land, and the admission of such evidence constitutes prejudicial error. Robbins 
v. Blcxatlder, 475. 

Plaintiff instituted this action alleging that she was poisoned by an insecti- 
cide manufactured by defendant. Held: Testimony of defendants' expert wit- 
ness ns to whether he knew of any person other than plaintiff who was 
allergic to the insecticide is properly excluded when the extent of witness' 
experience with other persons who had been in contact with the insecticide 
is not made to appear, since in the absence of such predicate the testimony 
has no materiality upon the question of the prevalence or rarity of allergy 
to the insecticide. Bimpson v. Oi l  Co., 595. 
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fc 26. Similar Facts and Transactions. 
This action was instituted to recover for poisoniq: resulting from use of 

insecticide. Plaintiff's expert witness was permitted to testify that  the in- 
secticide poisoned others given approved skin tests. I;r~ld: The testimony was 
competent to show that  substance was poisonous to humans, and defendants' 
objection that tests were not under conditions similar to those existing when 
plaintiff alleged she mas poisoned, is untenable, whether plaintiff was poisoned 
when she used substance according to directions being for jury. Simpson 
2, .  Oi l  Co., 595. 

fc 29. Evidence of Former Trial or Proceedings. 
This was a civil action involving a collision a t  an intersection. Plaintiff 

hat1 been convicted of reckless driving in a prosecution involving the same 
collision. Htld: Objection to defendant's interrogation of plaintiff on cross- 
c~samination a s  to whether plaintiff had not been convicted of reckless driving 
in a prosecution growing out of the collision in suit mas properly sustained 
t.ven though asked for the purpose of impeaching plaintiff, since if the sole 
purpose was to impeach plaintiff by showing that he had been convicted of a 
criminal offense, the question was too particularized. Gwinso?~ 2;. Nance, 772. 

5 30b. Photographs. 
Where a photograph is offered in evidence, testimon.~ of witnesses a s  to its 

correctness as a true representation of the condition of plaintiff's body a t  the 
time in question, made during the preliminary identification and authentication 
of the photograph, the photograph not being exhibited to the jury a t  that 
time, cannot be held violative of the rule that  phot'3graphs are competent 
solely for the purpose of illnstrating the testimony of aitnesses, the use of the 
photograph in question being so limited by the trial court after it  had been 
admitted in evidence. Simpson v. O i l  Co., 593. 

fc 34c. Registered Instruments. 
Registered deeds and deeds of trust are  competent in evidence without 

proof of their signatures or execution in absence of any question of defect in  
the probates. Dillingllam v. Gurdner, 227. 

5 42d. Declarations of Agents or Employees. 
Plaintiff offered testimony of a witness that he heard defendant driver 

state to an officer a t  the scene of the accident that he ( he driver) a t  the time 
of the accident was going to a certain locality to make vollections Seawell, J , 
nri t ing for the Court, is of t h ~  opinion that the fact ,f agency having been 
established by exidence alrundc, testimony of the decl~tration was competent 
to show that at the time the agent was engaged in the duties of his employ- 
ment. Stacy, C. J ,  Ucrtn, Barnhtl7, and Wmbovne, JJ., are  of the opinion 
that testimony of the declaration is incurnpetent. Ptnnlz 2;. Grrfin, 35. 

While the testimony by an officer of a truck driver's narration of how the 
awident occurred, made by the driver on the second day after the accident, is  
incompetent as  substantive evidence against the truck driver's employer, 
sought to be held under the doctrine of rcspondtnt superior, and as  agaillst a 
third defendant, sought to be held a s  a joint tort-feasor, when the truck driver 
goes upon the stand and gives in substance the same testimony, testimony of 
the narration becomes competent for the purpose of  orro rob oration, and an 
exception entered by the third defendant cannot be sustained. Hcstcr v. 
Xotor Lines, 743. 
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§ 42f. Admissions i n  Pleadings. 
Objection to the admission in evidence of a paragraph of the original com- 

plaint on the ground that it  was drawn prior to the time when defendant 
seeking its admission was made a party, and therefore in no way affected him, 
is  untenable when it  appears that after the joinder of the defendant, plaintiff 
in his reply adopted his original complaint and averred that each and every 
allegation therein was true. Dillingham G .  Gal'dner, 227. 

§ 42g. Declarations Against Interest. 
In  this action on a note, plaintiff's evidence tended to show that  she ac- 

quired same for value before maturity. Defendant maker sought to testify 
as  to a conversation with the payee tending to show that the payee still held 
the note after maturity. Held: The fact that  the payee held the qote a t  the 
time of making the declaration must be established independently before 
testimony of the declaration would be competent as  a declaration against 
interest, and when offered solely for the purpose of affrmatively showing 
that he did hold the note a t  that  time, it  is hearsay and inadmissible. Currin 
v. Currin, 815. 

Testimony of declarations against interest is ordinarily admissible only 
when the declarant is  dead or insane or otherwise unavailable. Ibid. 

§ 45a. Opinion Evidence i n  General. 
As a general rule, the testimony of a witness must be confined to statements 

of concrete fact within his own knowledge, observation and recollection, even 
when he is  testifying as  to matters within the common knowledge and expe- 
rience, with exceptions permitting in evidence the conclusions and opinions of 
witnesses when the facts involved call for special skill and study, or when 
the facts are incapable of being clearly and adequately described. Jordan 
v. Glickmun, 388. 

§ 48b. Opinion Evidence as to Cause of Death. 
In this action for wrongful death, the mother of intestate testified a s  to  

bruises and cuts on his body after the accident in suit, but her testimony that  
the injuries resulted in intestate's death, which occurred almost four months 
after the accident, was excluded. IIeld: Plaintiff's exception to the exclusion 
of the nonexpert opinion testimony cannot be sustained, since it  does not fall 
within any of the exceptions to  the general rule excluding conclusions and 
opinions of witnesses. Jordan v. GlicLman, 388. 

Exclusion of expert testimony that wounds found on deceased's body were 
not caused by truck striking or running over deceased held for error. Hester 
v. Motor Lines, 743. 

EXECUTION. 

§ 11. Enjoining Execution. 
In this action to restrain execution, the court found that in a former action 

between the parties or their privies it  was determined that  defendant's judg- 
ment had priority over plaintiffs' subsequent deed from the judgment debtor, 
that plaintiffs had failed to show any other property subject to the lien of the 
judgment which might be properly sold to satisfy the judgment, and that the 
action was not prosecuted in good faith. Hcld: The facts found support the 
court's conclusion that the findings constitute a complete determination of the 
entire controversy and entitle defendant to  dissolution of the temporary re- 
straining order. Keel v. Trust Co., 259. 
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EXECUTORS AND A1)MINISTRAl'ORS. 

§ 12d. Protection of Assets. 
This action was instituted by a n  administrator d. b. n., e. t. a., against the 

life tenant and the trustee of an active trust for the n~anagement of the prop- 
erty created by the life tenant. The complaint alleged mismanagement of 
the trust and the procuring of judgments by the trustee through fraud ant1 
the acquisition of title to certain lands of the estate by the trustee through 
foreclosure of the said judgments. Held: The remaindermen under the will 
are  properly made parties by order of the court upo~l  motion of the trustee. 
Pegram v. Trltst Go., 224. 

5 15d. Claims Against Estate  f o r  Personal Services Rendered Deceased. 
The complaint alleged that plaintiff was a member of intestate's family and 

performed domestic services for him a t  his request in reliance upon a written 
agreement for payment. The written agreement alleged consisted of an order 
on a bank in the form of a check to pay plaintiff a des~gnated sum upon intes- 
tate's death. Held: The written agreement declared upon being entirely 
ineffective, and there being no alleqation of an implied contract of quantum 
weruit, defendant administratrix' demurrer should hare been sustained. Gra- 
ham v. Hoke, 755. 

1/ 31. Action for  Accounting. 
In  this action against administrator e. t .  cc., joinder of executor and bene- 

ficiaries under will of remainderman held proper upon the record. Joaes v .  
Grigga, 700. 

FALSE IIIPRISONMENT. 

5 1. S a t u r e  and Essentials of Right  of Action. 
Where a jnstice of the peace. because of bad eyesigcht. requests his secre- 

tflry to sign his name to the summons, which she d o ~ s  in his presence and 
under his supervision, the summons is valid, JIichie's Code, 1487, and when 
the summons is issued in an action in arrest and bail and the defendant 
therein is later arrested upon return of execution again,st his property nnsatis- 
lied, the manner of the issuance of the summons will not support an action 
for false imprisonment. Johnson v. Chambers, 769. 

FALSE PRETENSES. 

1/ 2. Prosecution and Punishment. 
Indictment for obtaining money by false pretense should allege that defend- 

ant  obtained money and state the amount. R. v. Smith. 400. 

FRAUD. 

g lb .  Distinction Between m a u d  and  Other Torts. 
Plaintiff alleged that  the defendant leased him certain property infected 

with germs of pulmonary tuberculosis without informing him of the fact, 
and that in consequence he contracted tuberculosis. Held: The action is for 
alleged negligent failure of defendant to inform pleintifl' of the danger, and is 
based on negligence and not on fraud. Powers a. Trust Co., 254. 

GAR1 IXG. 
§ 2b. Slot Machines. 

Licenses for  slot machines issued by the Department of Revenue relate 
only to such machines a s  a re  lawful, and therefore when a defendant pleads 
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guilty to an indictment charging ownership, sale, lease, transportation, opera- 
tion, and possession of slot machines which are  prohibited by law, the fact 
that he has obtained licenses for lawful machines is immaterial. S. v. Calcu t t ,  
545. 

The law forbids the ownership, sale, demise, or transportation of certain 
slot machines, and permits the possession, use and operation of others, under 
license. Ibid.  

Ch. 138, Public Laws of 1923, proscribing the operation and possession of 
slot machines of the type therein defined, is not repealed by ch. 196, Public 
Laws of 1937, proscribing ownership, sale, lease and transportation of such 
slot machines, since the two statutes a re  not repugnant, but a re  comple- 
mentary. Ih id .  

§ 3. Indictment. 
The indictment charged defendant in one count with ownership, sale, lease 

and transportation of certain slot machines ancl devices prohibited by law, 
ch. 106, Public Laws of 1937, and charged defendant in the second count with 
the operation and possession of certain illegal slot machines, ch. 138, Public 
Lams of 1923. H e l d :  The different counts in the bill may stand as  separate 
and distinct offenses, and separate judgments may be entered thereon, and 
defendant's contention of duplicity is untenable. S. ti. Calcutt ,  543. 

§ 4. Competency and Relevancy of Evidence. 
Testimony that witness had experience with type of lottery in question 

held competent to show he was qualified to testify that tickets were lottery 
tickets. S. ti. Powell ,  220. 

8 5. Sufficiency of Evidence and Nonsuit in Prosecution for Operating 
Lottery. 

Evidence that officers apprehended defendant with lottery tickets in his 
possession and that  upon seeing the officers he tried to dispose of same, i s  held 
sufficient to be submitted to the jury in this prosecution for operating a lot- 
tery and for illegal possession of lottery tickets, the evidence being sufficient 
to make out a pr ima facie case under the provisions of statute. C. S., 4428, 
as amended by ch. 434, Public Laws of 1933. S. ti. Powel l ,  220. 

GIFTS. 

8 4. Nature and Essentials of Donatio Causa Mortis. 
In order to constitute a donatio inortis causa there must be an intention 

on the part of the donor to give the re8 to the donee, the gift must be made 
in contemplation of death from a present illness or immediate peril, and there 
must be an actual or constructive delivery of the re8 to the donee. B ~ t z u n z  
ti. Balzk, 109. 

In an action to establish a donat io  m o r t i s  cousa,  especially where the deliv- 
ery is constructive and the declarations and acts relied upon to show such 
delivery are ambiguous, evidence tending to show motive for making the gift, 
the relationship between the parties, the setting and the intention of the 
donor, and also the state of his health and the circumstances surrounding 
his death, is relevant and admissible if otherwise competent. Ih id .  

GUARDIAN AND WARD. 

8 16a. Purpose for Which Interest of Wards May Be Mortgaged. 
9 guardian may not be authorized to join with the life tenant in executing 

a mortgage on lands in which his wards own the remainder in order to refund 
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GUARDIAN ASD WdRI)-Conti)t~c~~d. 

notes executed by the life tenant representing a part of the money expended 
bx the life tenant in making permanent improvements upon the land, since, 
the remaindermen being in no way liable for the sums expended by the life 
tenant, the execution of the mortgage could not be td the interest of the 
remaindermen. C. S., 2180. Hall v. Hall ,  805. 

The refinancing of a mortgage on the locus in q u o  in order to secure a 
liew loan carrying a greatly reduced intercst rate, could not inure to the 
benefit of the remaindermen, since any savings in interest would inure to the 
benefit of the life tenant who is entitled to the usufruct. Ibitl. 

HIGHWAYS. 

§ l c .  Power of Commission Over Rights of Way. 
See. 10, ch. 2, Public Laws of 1921, a s  amended by fec. 1, ch. 160, Public 

Laws of 1923, confers on the Highway Commission authority to permit and 
regulate the erection and maintenance of telegraph and telephone poles and 
wires along the highway a s  against the public, but tl e statute confers no 
right in regard thereto a s  against the ow1ic.r of the fee and does not declare 
that such additional burden is a legitimate purpose mbraced within the 
easement acquired for highway purposes. H ~ l d c b r a n d  v. Tcl .  Co., 402. 

3 6. "Public Roads" in  General. 
A highway is a strip of land appropriated to use by tlie public a t  large for 

the purpose of travel o r  transportation, subject only to restrictions to secure 
the largest practical benefit in such use, and the right of public travel and 
the duty of public maintenance are  its prime essentials: and the amount of 
travel is immaterial. Hildebrand v. Tel .  Co., 402. 

§ 1Oa. Rights of Way. 
A highway right of way is not an easement for unlimited public use, but is 

limited to use by the public generally for the purpose of travel or transporta- 
tion. Hzldebrand v. T e l .  Co., 40'2. 

Erection and maintenance of telephone poles along his hway is not contem- 
plated when land is acquired for highway purposes anc is not embraced in 
easement for  highway purposes. Ibid.  

Easement for highway purposes is primary and superior to easement for 
telephone lines. Ibid.  

The owner of land over which a highway is constructed has the exclusive 
right to the soil subject only to the right of travel in the public and the inci- 
dental right of keeping the highway in proper repair for public use. Ibtd.  

Since tlie Highway Commission has complete control over the surface of the 
land within a highway right of way, and any use by the owner of the fee, 
except for the purpose of ingress and egress, is by permission and not a s  a 
matter of right, in an action by the owner of the fee to recover damages for 
the imposition by defendant telephone company of an additional easement 
upon the land, an instruction that plaintiff owner had the right to use the 
land in the usual and customary way, plant crops, etc., so long as  such use 
did not interfere with the use of the highway for travel by the public, is error. 
Ibitl. 

9 .  and Signs on Highways Under Consiruction. 
Evidence of failure of contractor to place warning sigrs on highway urlder 

construction and that  such failure was proximate cause of injury to plaintiff, 
notwithstanding intervening acts of another motorist, h d d  for jury. Ruals 
v. C'owtracting Co., 479. 
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HOMICIDE. 
g 2. Part ies  and  Offenses. 

Where, in pursuance of a preconceived plan to  rob, one of the conspirators, 
both being present, shoots their victim while perpetrating or attempting to 
perpetrate the robbery, both are  guilty of murder in the first degree. C .  S., 
4200. S.  v. Miller ,  514. 

3 10. Mental Capacity. 
Defendant's plea that  he was insane a t  the time of the homicide'due to the 

continued use of liquor, morphine and other opiates, was rejected by the jury. 
S. v. Cash, 818. 

8 11. Self-Defense. 
A man who is in his own home and who is  innocent of guilt in bringing on 

the affray, is not required to retreat, but may stand his ground and repel the 
assault with such force as  is necessary, even to the point of killing his adver- 
sary, regardless of the original character of the assault. S. u. Roddey ,  532. 

8 15. Arraignment and  Pleas. 
In this State a defendant will not be permitted to plead guilty to murder 

in the first degree, C. S., 4642, and this rule applies to all indictments for 
murder, including murder perpetrated by means of poison, lying in wait, im- 
prisonment, starving, torture or otherwise, C.  S., 4200. S. v. Blue,  612. 

g 16. Presumptions and Burden of Proof. 
Upon proof of Billing with deadly weapon burden is on defendant to prove 

matters in justification or mitigation. S. 2.'. Sheek ,  811. 

5 21. Evidence of Premeditation and Deliberation. 
Defendant suddenly appeared upon the scene just a s  his wife was leaving 

her residence in the morning to go to work. Defendant objected to the admis- 
sion of evidence that freshly smoked cigarette butts were found around a 
chair in the woodhouse near the dwelling. It appeared that  the woodhouse 
was the most logical place for a person to secrete himself on the premises. 
Held: The evidence of the finding of the cigarette butts a t  the place indicated 
was competent a s  a circumstance tending to show lying in wait or premedita- 
tion and deliberation. S. v. Cash, 818. 

g 23. Photographs. 
The admission in evidence of photographs of the Scene of the homicide, one 

a s  deceased was found and the other after he had been turned over to show 
his face in order to  identify him, for the purpose of illustrating the testimony 
of the witnesses, and the use of the photographs by the solicitor in his argu- 
ment for such purpose, is not error. S. v. Miller, 514. 

g 25. Sufficiency of Evidence and  Nonsuit. 

Defendant's contention that the State's evidence was susceptible of only 
the one inference that the killing was the result of passion produced by a 
fight, and that  therefore the court, as  a matter of law, should have limited 
the jury to a verdict no greater than manslaughter i s  held untenable, the 
question of malice being for the determination of the jury upon the evidence 
in the case and the presumption arising from proof of a n  intentional killing 
with a deadly weapon. S. v. Sheek ,  811. 

Evidence tending to show that defendant lay in wait outside his wife's resi- 
dence, that  he immediately appeared when she left the house to go to work 
in the morning, that he chased her for about 167 steps and fired three shots, 
inflicting mortal wounds, i s  held amply sufficient to support the jury's verdict 
of murder in the first degree. S. v. Cash, 818. 
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fj 27b. Instructions on Presumptions and Burden of Proof. 
In a prosecution for murder, an instruction to the effect that  defendant's 

own evidence established guilt of murder committed by means of lying in wait, 
which constitutes murder in the first degree under t l ~ e  statute, C. S., 4200, 
and that defendant had admitted every essential element of the offense, except 
the question of mental capacity relied oil by him, is hrld for error a s  an 
expression of opinion on the evidence prohibited by C .  S., 564, since under 
defendant's plea of not guilty the credibility of the evidence, including de- 
f (~da1i t ' s  own testimony, is in the exclusive province of the jury. 8. v. Blue, 
612. 

In  this prosecution for homicide defendant did not plead justification or 
excuse, but contended that the State's evidence disclosed that  he inflicted 
tlie fatal wounds ill a fight with the decc,ased under circumstances reducing 
tlie crime to manslaughter. Held: A charge to  the effl?ct that  upon proof of 
a n  intentional killing with a deadly weapon the lam presumes that  the killing 
was unlawful and that  there was malice, placing the turden upon defendant 
of showing to the satisfaction of the jury matters in justification, must be 
held for error for omitting from the charge that defendant was entitled to 
show matters in mitigation. S. v. Sheek, 811. 

# 27f. Instructions on  Defenses. 
Court need not charge on question of mental capacity when defendant does 

not plead insanity or offer evidence that he did not know right from wrong. 
S. v, Miller, 514. 

Where defendant does not plead insanity, either by formal plea or under 
the plea of not guilty, and there is no evidence tending to show that defendant 
was insane either a t  the time of the trial or a t  the time of the homicide, a n  
instruction of the court, engendered by the argument of counsel for the de- 
fense, that there was no evidence of insanity and that  the jury should not 
consider such defense, is without error. 8, v. Xclci?z, 528. 

Where all the evidence tends to show that when defendant shot deceased, 
both were inside defendant's house, a charge on the duty to retreat in case 
of a nonfelonious assault, even though correct in itself, constitutes prejudicial 
error, although the right of defendant to kill in defense of his home is given 
in other portions of the charge, since the duty to retreat in case of a non- 
felonious assault is not applicable to the evidence. S. c. Roddclj, 532. 

fj 27h. Duty to  Charge on  Less Degrees of Crime. 
Where all evidence tends to show murder in perpetration of robbery, court 

need not submit qnestion of guilt of less degrees of crime. S. v. Xiller, 514. 
Where all the evidence tends to show defendant's guilt of murder com- 

mitted in the perpetration of, or attempt to perpetrate, a robbery, the fact 
that af ter  charging the law on this aspect of the case, the court also charges 
the law of premeditation and deliberation, does not render the court's failure 
to submit to the jury the question of defendant's guilt cf a less degree of the 
offense erroneous. I b i d .  

HOSPITALS. 

# 3. Agents and  Employees Within Meaning of Doctrine of Respondeat 
Superior. 

In order to hold a hospital liable under the doctrine cf respondeat superior 
for negligence of a physician, plaintiff must show that the physician mas a n  
employee or agent of the hospital and that the physician, a t  the time of and 
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in respect to the very treatment complained of, was acting as  such within the 
scope of his employment. S m i t h  v. Duke Gniaersitu, 628. 

When a person goes to a hospital for treatment, and expresses no preference 
for a physician, and the hospital assigns a physician from its staff who is 
engaged in the private practice of medicine and does not treat the patient as  
a n  agent of the hospital, the hospital cannot be held liable for unskillful or 
negligent treatment of the patient by the physician unless i t  failed to exercise 
reasonable care in his selection. Ibid. 

Evidence held insufficient to show that  physician was agent of hospital or 
that  hospital failed to exercise due care in his selection. Ibid. 

HUSBAND AND WIFE. 

8 4c. Conveyances t o  Third Persons. 
When the purchaser a t  the foreclosure sale makes out a prima facie case 

in his cross action in ejectment, the burden is on the owner of the equity of 
redemption to prove the irregularity in the sale relied on by him, and his 
attack of the deed of trust on the ground that the husband of the f eme  trustor 
did not sign the instrument cannot be sustained when, although the marriage 
of the feme trustor is  admitted, he fails to show that  she was married on 
the date the instrument was executed. Dillingham v. Gardner, 227. 

8 4d. Wife a s  J?ree Trader. 
A married woman who has been abandoned by her husband is a free trader, 

blichie's Code, 2530; Art. X, sec. 6, N. C. Constitution, and she may execute a 
valid conveyance of her lands without his joinder. Nichols 2;. York ,  262. 

§ 6. Right  t o  Maintain Action Against Husband. 
The right of a married woman to maintain an action against her husband 

to recover for negligent injury is not limited to residents of this State, Art. X, 
sec, 6, Constitution of North Carolina; Michie's Code, 2513, but a nonresident 
wife may maintain an action here against her nonresident husband on a tran- 
sitory cause of action which arises in this State, and she is entitled to any 
recovery a s  her separate property, Bogen v. Bogen, 51. 

INDENNITY. 

8 4. Rights a n d  Remedies of Person Indemnified. 
No cause of action can accrue on a contract of strict indemnity until after 

liability of the indemnitee to a third person on a matter within the purview 
of the agreement has been established, and loss to the indemnitee has been 
made absolute and certain, and the indemnitor fails to indemnify the indem- 
nitee in accordance with the agreement. Lackey  v. R. R., 195. 

INDICTMEST. 

8 8. Joinder of Counts and Duplicity. 
An indictment charging in one count ownership, sale, lease and transporta- 

tion of certain slot machines and devices prohibited by law, and charging in 
second count operation and possession of such slot machines held good, and 
defendant's contention of duplicity is untenable. S. v. Calcutt, 545. 

8 9. Charge of Crime. 
When i t  appears upon the face of the bill of indictment that no crime is 

charged therein, defendant's motion to quash must be allowed. S. v. Gardner, 
331. 
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In  prosecution for obtaining money by false preten;;e, indictment charging 
that defendant obtained "goods and things of value, evidenced by a note in 
the sun1 of $200.00, which note is crediti>d with .$30.00," is insufficient, since 
the indictment not only fails to  describe the amount in dollars and cents, but 
nowhere alleges that  money mas fraudulently obtained. S. v. Smith, 400. 

IKJUNCTIONS. 

5 11. Continuance, Modification and  Continuance of Temporary Orders. 
As a general rule, a temporary restraining order will be dissolved upon 

hearing of the order to show cause when the answer denies the equity of the 
bill, unless injunctive relief is the main purpose of the action and not merely 
ancillary thereto. Sinmth  G .  Katz is ,  434. 

# 14. Violation, Modification and Enforcement of Permanent  Restraining 
Order. 

The parties a re  concluded by decree granting a permanent injunction, 
affirmed on appeal, and the matters therein decided may not be relitigated, 
but courts of equity hare the power to entertain a motion by the party re- 
strained for a modification of the decree upon an afssertion of substantial 
changes in the facts and situation of the parties obviating the grounds upon 
which the decree was based. AicGuinr~ v. High Point ,  56. 

Upon motion for modification of a prior restraining: order on the ground 
of change of conditions, the former decree is re8 judicata and the matters 
therein determined are  conclusive and may not be relitigated, the sole question 
presented being whether movants hare  shown a change in conditions warrant- 
ing the relief sought. Ibid.  

Defendant municipality was restrained from building proposed hydroelectric 
plant without certificate of convenience from Utilities Commissioner. Upon 
this hearing for  a modification of the order, defendant i s  held to have failed 
to show a change of conditions entitling it  to the relief sought, since the reso- 
lution of the municipal board of power commissioners changing the statutory 
anthority for  the plant from the Revenue Bond Act 01' 1938 to the Revenue 
Bond Act of 1935, was ul tra  vires the power commissioners. Ibid. 

INSANE PERSONS. 

S 12. Validity and  Rescission of Contracts. 
A contract entered into by a person who is mentally incompetent is not void, 

but is voidable a t  the election of the incompetent upon the return by him of 
the consideration and the restoration of the s ta tus  quo, and under certain cir- 
cumstances, may be avoided even though the incompetmt is unable to  place 
the other party i n  s ta tu  quo. C'arazcnn v. Clark,  214. 

In  an action by a guardian lo  rescind a contract of his incompetent, the 
burden is  on the guardian to establish that  his ward was incompetent a t  the 
time the contract was entered into, and such proof raises the presumption of 
invalidity entitling him to rescission unlrss defendant proves that  he was 
ignorant of the mental incapacity, had no notice thereof which would put a 
rrasonably prudent man upon inquiry, paid a fair  and full consideration, took 
no unfair advantage of the incompetent, and that  the incompetent has not 
restored and is not able to restore the consideration, and where the evidence 
discloses that the incompetent paid in money and proper1 y $750.00 in exchange 
for property of the value of $400.00, defendant fails to show that no unfair 
advantage was taken and that a fair and full consideraiion was paid by him, 
and plaintiff guardian is entitled to rescission. Ibid.  
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g 13a. Construction and  Operation of Insurance Contracts in  General. 
A policy of insurance will be construed most strongly against insurer and 

all  doubt and ambiguity will be resolved in favor of insured. Cab Co. v. 
Casualty Co., 788. 

g 13b. What  Law Governs. 
A contract of insurance based upon the application of insured made while 

residing in this State, must be construed in accordance with the laws of this 
State rather than the laws in force a t  the time of the inception of the contract 
in  the state in  which insurer is  incorporated. C. S., 6287. Pace .v. 1 % ~ .  Co., 
451, 

g 15. Reformation. 
Defendant insurance society held estopped to deny that expiration date of 

term insurance was other than therein stipulated. Blackbtbrn u. Woodmen 
of the World, 602. 

g 30a. Forfeiture f o r  Nonpayment of Premiums in General. 
Nonpayment of a premium when due, or within the period of grace there- 

after, in the absence of some extension or waiver, automatically avoids a 
policy of insurance. Cauley v. Ins.  Co., 398. 

8 30c. Evidence and  Proof of Payment. 

The giving of a worthless check is not payment. Cauley v. Ins.  Co., 398. 
Insured, in accordance with custom, sent his check in payment of premium, 

which payment would have kept his certificate in force until after his death. 
A premium receipt conditioned upon "final cash returns" on the check was 
issued. The check was returned by the bank for "insufficient funds," but the 
beneficiary contended upon supporting evidence that the bank wrongfully dis- 
honored the check because of a prior una~~thorized debit entered against 
insured's account. Held: If the bank wrongfully returned the check, "final 
cash returns" a re  still rightfully available thereon, and therefore the question 
should have been submitted to  the jury for the determination of the rights 
of the parties in accordance with its verdict, and the granting of insurer's 
motion to nonsuit was error. Ibid. 

8 32d. Rights of Part ies  Upon Termination or Cancellation. 

Where a twenty-year-pay life insurance policy is lapsed for nonpayment of 
premiums before the expiration of the twenty-year period, and paid-up ex- 
tended term insurance is purchased under the provisions of the policy, insured 
is not entitled to  the options provided in the policy for those who have paid 
all  premiums for the full twenty-year period, nor to share in the dividends 
or profits accruing after the lapse of the policy. Pace v. 11~s.  CO., 451. 

§ 36g. Paid-up and  Term Insurance. 

Where the sole question in issue is the expiration date of paid-up extended 
term insurance purchased after lapse of the policies with the balance avail- 
able therefor after deducting amounts due on lien notes, in accordance with 
the policy provisions, it  being admitted that the computation by insurer of the 
amount and the length of the extended term is without error, the determina- 
tion of the expiration date of the extended term insurance by construction of 
the language of the policies is a question of law for the court and not a n  issue 
of fact for the jury, and the court may properly direct the verdict which 
should be rendered. Pace v. Ins. Co., 451. 

Held: Under terms of policies, extended term insurance must be computed 
on basis of effective date of policies and not dates of delivery. Ib id .  
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Defendant insurance society Izcld estopped to deny iha t  expiration date of 
term insurance mas other than therein stipulated. Blackburn u. Woodnzen of 
t h e  W o r l d ,  602.  

§ 37. Actions on Life Policies. 
In  an action 011 a certificate of insuranc-e in a mututd benefit society, proof 

of the death of the member, presentation of the certifirate by the beneficiary, 
and denial of liability by the society, establishes a prinm facie case, arid the 
society has the burden of proof upon its contention of nlutual mistake or other 
defenses. Rla~liburiz a. Tl'oodt?~c+~ of the lVorld, 602. 

fj 46. Acts and Admissions of Insured as Affecting Insurer's Liability on 
Indemnity or Liability Policy. 

A provision in a liability or indemnity contract that  insured should not, 
without the written conbent of insurer, admit or voluntarily assume any lia- 
hility nor incur any expense except for such immediate surgical relief a s  is  
imperative, will be construed as  a limitation upon the Liability of the insurer 
for medical and surgical attention to injured third p a r t ~ e s  and not a s  a provi- 
sion for forfeiture, since insured, being liable for all rwoveries over the face 
amount of the policy, is entitled to mitigate its own Liability by furnishing 
such medical attention, and since such aid could in no way contribute to loss 
or liability on the part of insurer. Cab Co. v. Casualtp Co., 788. 

The policy of liability and indemnity insuraiice in suit provided that  insured, 
without the conselit of insurer, might assume liabilit.? for such immediate 
surgical relief to injured third persons a s  might be imperative. The evidence 
disclosed that a passenger in insured's taxicab was injured in an accident and 
was in an unconscious and critical condition. Held: T'he acts of insured in 
taking her to a hospital and assuming liability for her d3ctor's bills and neces- 
sary nursing were within the terms of the policy. Ibid. 

fj 47. Estoppel and Ratification by Insurer of Acts of Insured. 
An adjuster for a liability and indemnity insurance company has a t  least 

implied authority to authorize or ratify the acts of insured in agreeing to pay 
for  emergency medical and surgical attention, includirig necessary nursing, for 
injnred third persons, the matter being one of adjustment. Cab Co. v. Cas- 
ualty Co., 788. 

Sotice to the adjuster of a liability and indemnity insurance company or 
notice to the attorney employed by it  to defend the suit against insured, that  
insured had assumed liability for nursing and medical attention to persons 
injured, is notice to insurer and insurer's acts thereafter recognizing liability 
constitutes ratification. Ib id .  

fj 49. Defense of Action Against Insured. 
After notice to insured in a liability or indemnity contract that insurer 

coiltended that the policy had heen forfeited and that imurer would no longer 
continue to defend the suit against insured, insured may continue to defend 
the suit and make a reasoriable compromise or settlerneii- of the claim against 
it ,  and insnrer is liable for the amount reasorlahly required to effect the settle- 
ment notwithstanding that the policy prolides for recovery against insurer 
only wheri payment is ill satisfaction of a judgment. Cab Co, v. Casualtu Co., 
788. 

§ 30. Actions on Liability Policies. 
Evidence that some four or five months after notice to insurer that insured 

had assumed liability for medical and nursing attention to one of the passen- 
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gers injured in an accident to  one of insured's taxicabs, insurer compromised 
and settled a claim of another passenger injured in the accident, is competent 
against insurer to show that  insurer recognized its continuing obligation under 
the policy and had waived or ratified the acts of insured in assuming such 
medical expenses for the first passenger as  against insurer's subsequent con- 
tention that  the assumption of such medical expenses forfeited the policy. 
Cab Co. 2;. Casualtu Co., 788. 

JUDGES.  

8 3. Salary. 
Legislature may delegate to county commissioners discretionary power to 

fix salary of judge of county court. Efird .v. Comrs ,  o f  Forsy th ,  96. 
The provision of Art. IV, sec. 18, of the Constitution of North Carolina that 

the salaries of judges shall not be diminished during their continuance in 
office applies only to judges of coorts existing by virtue of the Constitution 
and not to those established by legislative enactment. Ib id .  

Judge of county court may recover for arbitrary reduction of salary by 
county commissioners. Ib id .  

8 9. Judgments  by Default Final. 

The clerk of the Superior Court is given no authority to render a judgment 
by default final for want of an answer in an action for the cancellation of a 
deed of trust and for surrender of notes secured thereby upon tender by 
plaintiffs to defendant of the balance claimed by plaintiffs to be due upon the 
notes. Public Laws, Extra Session 1921. ch. 92, see. 1 ( Q ) ,  (12) ; C. S., 595. 
Cook a. Bradsl tcr ,  10. 

g 17b. Conformity t o  Verdict and Pleadings. 

There is no error in the refusal of the court to sign a judgment on the 
verdict, tendered by the plaintiff, which provides for the recovery of a sum 
in excess of the amount to which plaintiff is entitled on the verdict, and the 
fact that the error in the amount of the judgment tendered is due to a mis- 
calculation of connsel in preparing the judgment cannot affect this conclusion. 
Johnsorl a. Ins.  Co., 445. 

judgment entered upon issues which are not determinative of the contro- 
versy is erroneous. Brozotl a. Dottiel,  349. 

8 17d. Notice. 
Finding llrld insuEcient to warrant conclusion that defendants had notice 

of hearing on referee's report. E ~ e r e t t  a. Johnson, 640. 

8 ZO. Land tTpon Which Lien Attaches. 

The lien of a docketed judgment attaches to  all land situated in the county 
in which the judgment is docketed which is owned by the judgment debtor 
a t  the time the judgment is docketed, or which is acquired by him a t  any 
time within ten years of the date of the rendition of the judgment, bnt it  is 
not a lien on land conveyed by the judgment dehtor by deed duly registered 
prior to the docketing of the judgment, C. S., 614. even tlio~igh the deed by 
mhich the judgment debtor acquired title was unregistered. D w l i a m  v. Pol- 
lard ,  '750. 
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JUDGMENTS--Continued. 

§ Z2b. Procedure fo r  Attack of Judgments. 
A judgment by default final entered by the clerk n a n  instance in which 

he is without authority to enter such judgment is  subject t o  attack, and may 
be set aside and racated upon motion in the cause. Cook v. Bradsher, 10. 

A judgment which is void for want of jurisdiction may be treated a s  a 
nullity, disregarded, vacated on motion, attacked directly or collaterally. 
Cascy u. Barker, 465. 

§ 22g. Irregular  Judgments. 

An irregular judgment is one entered contrary to the usual course and prac- 
tice of the court, and will be vacated upon proper showing of irregularity and 
merit. Everett v. Johnson, 640. 

A judgment confirming the referee's report and overruling defendants' excep- 
tions thereto. which exceptions constitute a sufficient showing of merit, entered 
out of the country and out of the district without notice or opportunity to 
defendants to be heard, is contrary to usual course and practice and should 
be set aside for irregularity upon defendants' motion aptly made. Zbid. 

3 22h. Validity and  Attack for  Want  of Jurisdiction. 
A judgment in personam without roluntary appearance or valid service of 

process in some way sanctioned by law, is  void for want of jurisdiction. Casey 
2,. Barker, 465. 

3 24. Modification of Judgments. 

Interlocutory consent judgment is subject to modilication by court order 
which does not encroach upon rights of parties. Hales v. Land Exchange, 651. 

5 29. Part ies  Concluded. 

Unborn remaindermen, regresented by member of their class in esse, held 
concluded by decree for sale of the land. Perry v. Bassenger, 838. 

5 31. Conclusiveness of Foreign Judgments. 

Decree of divorce against resident of this State rendered by court of another 
state on constructive service has no force or effect in this State, and does not 
preclude action here for alimony without divorce. T?j.#on v. Tyson, 617. 

8 32. Operation of Judgments  as B a r  t o  Subsequent Litigation in General. 
I n  a prior action between the same parties or those in privity with them, 

certain notes executed by plaintiffs were attacked for want of consideration. 
Judgment was entered, affirmed on appeal, that the notes were valid. Held: 
The prior adjudication precludes plaintiffs from attacking the notes on the 
ground of want of consideration, and, since plaintiffs assert no other equity 
for challenging the validity of the notes, the validity of I he notes is established 
by the prior judgment, and the rights of the parties in i he second action must 
be determined in accordance with such adjudication. dineath v. Katzis, 434. 

9 33d. Criminal Judgments  a s  B a r  t o  Civil Action. 
Where the driver of a car is convicted of manslaughttr in causing the death 

of a passenger therrin, a n d  sentence is suspended on condition that he pay a 
stipulated sum to the mother of the deceased passeng3r, payments made in 
the criminal prosecution will not support a plea of estoppel in an action by 
the administratrix of the deceased passenger to recover for wrongful death, 
credit on the verdict for the amount paid in the crimunal prosecution being 
the most to which he is entitled. Hester u. Motor Lincs, 743. 
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8 35. Plea of Bar, Hearings and Determination. 
In  this action to restrain execution, the court found that in a former action 

between the parties or their privies i t  was determined that  defendant's judg- 
ment had priority over plaintiffs' subsequent deed from the judgment debtor. 
that plaintiffs had failed to show any other property subject to the lien of 
the judgment which might be properly sold to satisfy the judgment, and that 
the action was not prosecuted in good faith. Held: The facts found support 
the court's conclusion that  the findings constitute a complete determination of 
the entire controversy and entitle defendant to dissolution of the temporary 
restraining order. Keel v. Trust CO., 259. 

8 40. Action on  Foreign Judgments. 
The provision of the Federal Constitution, Art. IV, see. 1, that  each state 

give full faith and credit to the judicial proceedings of every other state does 
not prevent a state from withdrawing the jurisdiction of its courts from a n  
action to enforce a judgment rendered in another state when i t  is  made to 
appear clearly that  the judgment was awarded on transactions forbidden by 
the public policy or  statute of the state. Cody v. Hoveu, 369. 

In  action on foreign judgment, defense that  i t  was based on gaming con- 
tract may not be asserted when such defense is concluded by the judgment 
sued on. Ibid. 

Where, in  a n  action against a resident of this State on a judgment in per- 
sonam rendered by another state, the allegations of the complaint a re  insuffi- 
cient to show valid service of process on defendant in accordance with the 
laws of the state rendering the judgment, such defendant's demurrer on the 
ground that  the complaint fails to state a cause of action is  properly sus- 
tained, Casey v. Barker, 465. 

LANDLORD AND TENANT. 

§ 1. The Relationship. 
Where the servant occupies premises of the master and the rent therefor is 

satisfied by service, the relation of landlord and tenant exists between the 
parties in regard to  the premises unless occupancy by the servant is  reason- 
ably necessary for  the better performance of the particular service, inseparable 
from it, or required by the master a s  essential to  it. Simons v. Lebrun, 42. 

§ 7. Construction and  Operation of Leases i n  General. 
A lease must be construed most strongly against lessor. Wa~r-en v. Breed- 

love, 383. 

§ lo. Duty t o  Repair. 
In  the absence of an agreement between the parties, the lessor is not under 

duty to keep the premises in repair. Livingston v. Investment Co., 416. 

§ 11. Liability of Landlord for  Injuries F r o m  Defective o r  Unsafe Condi- 
tions. 

Where a landlord, having agreed with its tenant to repair the premises, 
undertakes to make repairs, the landlord is under duty to see that the repairs 
are  properly made so  a s  not to came injury to the tenant, members of his 
family, his guests and invitees, and the landlord is liable in tort for injuries 
proximately resulting from the performance of the repair work in a careless 
and negligent manner. Livin,gston v. Investment Co., 416. 

Where the landlord undertakes to make repairs, he may not escape liability 
for negligence in the performance of the work on the ground that he employed 
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LAXDLORD AND TENANT-Continued. 

:ln independent contractor to do the work, and the landlord is liable for negli- 
gent breach of duty in failing to see that the repairs a re  made in a workman- 
like manner so as  not to cause injury to the tenant regardless of whether 
the repair work is  done by the landlord's employee, agent, or an independent 
c2ontractor. Zbid.  

Evidence htld for jury on question of whether landlord, undertaliing to 
repair steps, did work in negligent manner causing injury to tenant's wife. 
Zhtd.  

15b. Termination for Breach of Conditions. 
Mere intention to breach does not constitute breach, and mere threat or 

illtimation on part of tenant that he would do act constituting breach entitling 
landlord to terminate lease, does not constitute breach. W a r r e n  v. B r e e d l o v e ,  
3s. 

19. Notice of Intent to Terminate. 
Plaintiffs alleged that  they had made demand on th~?ir  tenant to  surrender 

the premises becnuse of breach of the lease contract. H e l d :  Failure of evi- 
dence of demand in support of the allegation i s  fatal to plaintiffs' right to 
recover possession of the premises. W a r r e n  2;. B r e e d l o v e ,  383. 

LARCENY. 

$$ 5. Presumptions and Burden of Proof. 
Recent possession of stolen property raises a presumption of the possessor's 

guilt of larceny of such property, the strength of the presumption depending 
upon the circumstances of the case and the length of time intervening between 
the larc.eny of the goods and their discovery in the possession of the defendant. 
S. v. It'~lZia?tix, 365. 

# 7. Sufficiency of Evidence and Nonsuit. 
F .' ,\ldeiice that  snclrs of cotton seed disappeared from the ginhouse of the 

prosecuting witness from time to time for a period of several weeks, that 
during this period defendant from time to time sold savks of cotton seed to a 
third person, and that the prosecuting witness identified four of the sacks of 
cotton seed which defendant had sold a s  belonging to him, is h c l d  sufficient to 
b~ submitted to the jury on tlie question of defendant's guilt of larceny. S. v. 
I l ' i l l i nn~s ,  365. 

S 8. Instructions in Prosecutions for Larceny. 
The evidence tended to show the larceny of sacks of cotton seed from the 

ginhouse of the prosecuting witness over n period of several meelis. Hpld:  
I~iesactness or ~v:int of definiteness in the ii~struction of the court as  to the 
dates the sacks mere stolen does not entitle defendant to a new trial, the exact 
dates not being regarded a s  capitally important. S. 11. Tt ' i l l taw~s,  363. 

In a prosecution for larceny, an exception to the court's instruction to find 
the defendaiit guilty if the jury was satisfied beyond a reasonable doubt that 
defendant had taken or stolen the articles in question, Ln the ground that the 
court failed to define "talren and stolen," is untenable when the record dis- 
closes that tlie court htid previously charged the jury the constituent elements 
of larceny. Ibrd .  

LIMITATION O F  ACTIONS. 

9 2e. Actions Barred in Three Years. 
Any action under the provisions of chapter 2, Public Laws 1923, relative to 

sanitation, is governed by the three-year statute of limitations. Poti.o.s v. 
T r u s t  Co., 234. 
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L I M I T A T I O N  O F  ACTIONS-Continz~ed.  

g St. Accrual of Right of Action in General. 
The right of a stockholder to have dividends accrued on her cumulative 

preferred stock a t  the time of the reorganization of the corporation declared 
and paid in accordance with the stipulation of the certificate before dividends 
are set aside or paid on any other stock is based on contract, and the request 
for an injunctive relief is merely ancillary thereto, and plaintiff's cause of 
action arises when dividends are  paid on the new stock before accrued divi- 
dends on her stock are  paid, and her action instituted within three years 
thereafter is  not barred. Clark  v. H e n r ~ e t t a  Xi j l s ,  1. 

g 4. F r a u d  and  Ignorance of Cause of Action. 
In actiuns based on fraud the cause of action does not accrue and the statute 

of limitations does not begin to run until the facts constituting the fraud are  
known by plaintiff or until he should have discovered them in the exercise of 
reasonable business prudence. C. S., 441 ( 9 ) .  Johnson  v. Ins .  Co., 202. 

An action for negligence accrues, and the statute of limitations begins to 
run, from the time the wrongful act or omission complained of occurs, without 
regard to the time when the harmful consequences a re  discovered. Powers 
c. T r u s t  Co., 254. 

Action to reform deed for mistake as  to interest conveyed, instituted some 
37 years after deed was recorded, held barred. Jeffersotz v. Jcffersotz ,  333. 

Evidence of whether guardian knew or should hare known of facts consti- 
tuting fraud more than three years before institution of action held for jury. 
Johnson v. I n s .  Go., 202. 

5 llb. Institution of Action Within One Year From Nonsuit. 
Plaintiff took a voluntary nonsuit in the Federal Court on his cause of 

action to recover the penalty for usury, based on numerous separate trans- 
actions between the parties. Within a year thereafter he instituted four 
separate actions in the State Court embracing the identical items declared on 
in the original action. Held:  If the original action was instituted within the 
time prescribed, the four separate causes of action would not be barred by 
the statute of limitations, C. S., 415, Motor- Co.  c. Credit  Co., 199. 

§ 15. Pleading Statute. 
Statutes of limitations, unless they a re  annexed to the cause of action itself, 

must be specifically pleaded, and may not be invoked by demurrer or by pre- 
liminary motion to dismiss. Xotor Co, v. Credit Co., 199. 

§ 16. Burden of Proof. 
Where defendant pleads the statute of limitations, the burden is upon the 

plaintiff to show that his action was begun within the time allowed. Powers  
v. Trust Co., 254. 

1 Sufficiency of Evidence, Nonsuit and Directed Verdict. 
The deed in question conveyed a life estate to the grantee with remainder 

to the grantee's male children. The grantee later conr-eyed to his brother, 
who was the draftsman for the original deed. In  this action, instituted some 
thirty-seven years after the original deed was executed and recorded, the 
brother asserted the right to reform the original deed for mutual mistake 
of the parties or mistake of the d r a f t s m ~ ~ n  as  to the interert conveyed. Held:  
A peremptory instruction that if the jury believe the evidence to find that the 
right to reformation was barred, is without error. Jefferson v. Jcffersofz, 333. 

While ordinarily the bar of the statute of limitations is a mixed question of 
law and fact, where, in an action on a note, the plea of the statute is based 
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upon defendant's contention that the note was not under seal, but defendant 
offers no evidence in support of his contention that he did not adopt the 
printed word "seal" appearing on the note after his signature as  maker, the 
question of the statute becomes a matter of law, ant1 the court properly 
refnses to submit an issue as  to whether the action was barred. Ctctrin v. 
Currin, 813. 

LOST OR DESTROYED INSTRUlMENTS. 

@ 3. Burden of Proof. 
I n  an action to establish a lost deed the burden is upon plaintiff to show 

delivery necessary to conlplete the coweyance, and up01 failure of evidence 
of delivery required by lam, defendant's motion to nons lit should have been 
allowed. Barnes 0. A!tcock, 360. 

§ %b. Discretionary Duty. 
Although mattdamus will lie to compel exercise of discretionary power in 

proper way, the fact that this remedy is available will not preclude judge of 
county court from maintaining action against county to rwover amonnt salary 
was reduced upon allegations that county commissioners acted arbitrarily in 
making reduction. Efird v. Comrs. of Pol-syth, 96. 

MASTER AND SERVANT. 

I. T h e  Rela t ion  
2.  Requisites a n d  Validity of Cont rac t  of 

Employment .  L a u g h t e r  v. Powell, 
689.  

4a. Distinction between Relationship of 
Master  a n d  Servant  a n d  Principal 
a n d  Independent  Contractor.  Llv- 
ingston v. Inves tment  Co., 4 1 6 ;  
B e a c h  v. McLean, 521.  

4b. Distinction between R e l a t i o n s h l ~  of 
Master a n d  Servant  a n d  ~ a n i l o r d  
a n d  Tenant .  Slmons v. Lebrun ,  42.  

IV.  Liabil i ty f o r  I n j u r y  of T h i r d  Person. 
21b.  Course of Employment .  P innix  v. 

Grlmn, 35: Ross v. Tel. Co., 3 2 4 :  
Creech v. Linen Service Carp., 457.  

V. F e d e r a l  Employers '  Liabil i ty B c t  
26. To W h a t  Cases a n d  Employments  

Federa l  Act A ~ D l i e s .  L a u ~ h t e r  v. . - 
Powell. 689. 

27. Negligence of Rai l road  Employer.  
L a u e h t e r  v. Powell. 689. 

29.  ~ o n < r ~ b u t o r y  Negligence of Employee 
L a u g h t e r  v. Powell ,  689.  

33. A s s u m p t ~ o n  of Risk under  Federa l  
Act. L a u g h t e r  v. Powell, 689.  

VII .  Workmen's Compensation Act 
38. Employers  a n d  Concerns Subiec t  t o  

~ c t ;  Chadwick  v. DeDt. of conserva-  
tion a n d  ~ e v e l o p m e n t .  76G. 

39a. Employees  wi th in  Purview of Com- 
pensation Act in General .  L ~ n e b e r r y  
v. Mebane. 257.  

391,. Independent  Contractors.  B e a c h  v. 
McLean. 5 2 1 .  

. Dual  ~ m p i o y m e n t .  Casey v. B o a r d  
of Education,  739. 

. Amount  of R w o v e r y .  Casey v. B o a r d  
of Education,  739. 

. Employees a n d  Risks  Covered by 
Compensation I n s  u r a  n c e  ~olic; .  
Casev v. Board  of Educat ion  739. 

. ~ a t u r e  a n d  l ~ u n c t i o n a  of ~ n d u ~ t r i n l  
Commission. ~ h a d ~ i c k ~ ; . ~ ~ ~ ~ t ; ~ - ~  
Conservation and  Development,  766. 

Notice a n d  Fil ing of Claim. Lineberry 
v. Mebane. 257.  
. Review of A u a r d  of Indus t r ia l  Com- 

mission. B e a c h  v. McLean, 5 2 1 ;  
 case^ v. Board  of Education.  739. 

Unemployment Compensatlon A c t  
Validity, N a t u l e ,  a n d  Construction of 
Unemployment  Compensatlon Act In 
General. Uneinployment Compensa- 
t lon Com v. 11s C o ,  5 7 6 ;  Unemploy- 
m e n t  Compensation Corn. v. Willis, 
70q ."". 

58. Employments  Taxable.  Unemployment 
Compensatlon J a m .  v. Ins.  Co., 5 7 6 ;  
Unemployment Compensation Com. v. 
Willis. 709. 

60. R i g h t  to  Uner~  
tion. I n  r e  Stet 

62.  Appeals t o  Sup, 
man,  : 
tion Com. v. w IIIIS,  IUY.  

@ 2. Requisites and Validity of Contract of Employme~nt. 
Fact that applicant obtains employment by misrepresenting his age does not 

rendt3r contract of employment roid, but voidable; and until aroided, relation- 
ship of master and servant exists. Laughter s. Pou;ell, 689. 
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8 4a. Distinction Between Relationship of Master and Servant and  Prin- 
cipal a n d  Independent Contractor. 

Evidence that defendant's authorized agent employed a workman by the 
hour to do certain repair work on the principal's property, that the agent took 
the workman to the premises, visited the premises several times during the 
progress of the work. and directed what work should be done, establishes the 
relationship of master and servant between the principal and the workman, 
and not that of principal and independent contractor. Livingston a. Invest- 
ment Co., 416. 

Whether the relationship between the parties is  that  of master and servant 
or principal and independent contractor involves a mixed question of law and 
of fact, the terms of the contract being a question of fact, and the relationship 
created by the contract being a question of law. Reach v. VcLean, 621. 

An independent contractor is  one employed to do a specific job or piece of 
work who is not under the control or supervision of the employer as  to the 
methods or manner used, but who is responsible to the employer solely for 
the results. Ibid. 

The reservation by the employer of the right to terminate the agreement 
under which he employs an independent contractor is not a reservation of 
control and supervision over the work so as  to make the relationship that .of 
master and servant. Ibid. 

While insolvency of the purported independent contractor may be consid- 
ered upon the question of the relationship between the parties when the evi- 
dence is conflicting a s  to whether the employer actually retained control and 
supervision over the work, where there is  no evidence tending to support an 
inference that  the contract was used merely a s  a front to avoid liability, 
insolvency of the contractor is immaterial in determining the relationship. 
Ibid. 

The fact that the work let is intrinsically dangerous does not affect the 
relationship of principal and independent contractor existing between the 
parties, but only enlarges the legal duty and liability of the principal to the 
employees of the independent contractor. Ibid. 

8 4b. Distinction Between Relationship of Master and  Servant and Land- 
lord a n d  Tenant. 

Where the servant occupies premises of the master and the rent therefor is 
satisfied by service, the relation of landlord and tenant exists between the 
parties in regard to the premises unless occupancy by the servant is reason- 
ably necessary for the better perfornlance of the particular service, insepara- 
ble from it,  or required by the master as  essential to it. Simon8 v. Lebrun, 42. 

g Bib. Course of Employment. 
Where the fact of employment is admitted or established, the courts should 

be slow to assume that there has been any deviation from the course of em- 
ployment upon any speculative hypotheses, and all doubt as  to whether the 
employee was acting within the scope of his employment will be resolved in 
favor of liability. Pinnix v. Grifln, 35. 

The doctrine of respondcat superior applies only when the relationship of 
master and servant exists between a wrongdoer and the person sought to be 
charged a t  the time of, and in respect to, the very transaction out of which 
the injury arose. Ross v. Tel. Co.. 324; Crecrh 2;. Linen Seraice Corp., 457. 

A servant is acting in the course of his employment when he is  performing 
that  which he is employed to do and is about his master's business, and while 
every deviation from the strict execution of his duty will not interrupt the 

31-210 
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course of the employnient, the master c:mnot be held liable for negligence of 
the servant cornn~itted while engagrd in some private matter of his own out- 
side the scope of hia employment. Crecclr @. Liire~z Sei-vlce Corp., 437. 

3 25. To IVhat Cases and Emplop~ents Federal Act Applies. 
Plaintiff obtained employnient with defendant railrot,d company by misrep- 

resenting liia age. There was notl~ing tending to shorn that his minority was 
contributing cause of his injury. IItld: \\'bile the misiepresentatio~~ rendered 
tlie contract of eniplo) rilelit voitlable, until atoided the lujnred person was an 
eniployee withill the nirtr~ii~ig of the Federal Employers' Liability Act, and 
entitled to the protection nfforded by law, and could maintain his action under 
tlie Act to rrcoler for the injuries sustained. 45 U. S. C. A,, secs. 51-59. 
Laughttr  v. Powcll, 6b9. 

5 27. Negligence of Railroad Employer. 
Evidence that plaintiff employee was injured by the negligence of defendant 

railroad company Ireld sufficient to take the case to the jury under authority 
of dtlutrtic 12atlrotrd ('o. v. U ~ I ~ I L C Y ,  278 U. S., 406, 73 L. Ed., 473. Laughter 
v. Pou-dl, 689. 

5 ,530. Contributory Negligence of Employee. 
The c1i:lrge of the court on the issue of damages recoverable under the 

F d e r a l  Einployers' Liability Act for physical injuries when both negligence 
uud contributory negligence are  found by the jury i s  lctld without error upon 
authority of S. A.  I,. M. R. Co. v. Tilyhmnn, 35 S. Ct., 653, 237, U. S., 498, 
59 L. Ed., 1060. Laughter c. Pow( 11, 689. 

53. Assumption of Risk Under Federal Act. 
In  this action under tlie Federal Employers' Liabili~ y Act, the charge of 

the court on the doctrine of assumption of risk held without error on authority 
of Hubburd u. 12. R., 203 S. C . ,  67.5. Lazcghtcr v. Polccll, 689. 

9 38. En~ployers and Concerns Subject to Compensation Act. 

It  must affirmatively appear by evidence or admission that  defendant had 
111 his employ five or more employees in order for Coinpensation Act to be 
applicable. C?~ad~ciclc v. L l c p t .  of Colz8erz;atior~ and De~lclopn~ent, 766. 

§ 3%. Elnplogees Within Purview of Compensation Act in General. 

911 inftuit employee is hound by the terms of the North Carolina Workmen's 
Compensation Act regardless of his age. Secs. 4, 5, ch. 120, Public Laws of 
1929. Lincbcr~ y c. .lit bnnc, 257. 

t.j 30b. Independent Contractors. 

The findings and evidence before the Indnslrial Commssion iu held to show 
that clai~nant was an employee of a n  independent contrt~ctor, and therefore 
not entitled to recoler under the Compensation Act against the independent 
contractor's principal. Hcacl~ v. McLecr)~, 5'21. 

I t  would seem that an employee of an independent contractor may not hold 
the principal liable under the Compensation Act upon the doctrine that the 
work let ~ v n s  intrinsicnlly dangerous, since he conld not tkstablish the relation- 
ship of master and servant between himself and the principal, the liability 
of the principal to him in huch cases being foundecl 11],o11 the common law 
doc+rine of nrgligcrict~. 1 bid. 

Section 10, chapter 120, Public 1,:lws of 1929, relates to contrtictors and 
sut~contr:lctors and not to employers and independent coiitractors. Zbid. 
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8 39d. Dual  Employment .  
Claimant was  employed a s  school janitor, his compensation therefor being 

paid in par t  by the  Sta te  School Commission, and was also employed in scliool 
maintenance work af ter  his regular working hours a s  janitor, his compensa- 
tion for maintenance work being paid exclusively by defenilant municipal 
board of education. Hc21d: The Industrial  Commission's finding, supported by 
evidence tha t  claimant was  injured during employment in school maintenance 
mork, supports conclusioil tha t  municipal board of education and i t s  carrier 
were solely liable. Case?/ v. Board of Edzbcatmn, 739. 

5 41a. Amount  of Recovery. 
Claimant was  employed a s  janitor, his compensation fo r  such work being 

paid in par t  by the  Sta te  School Commission, and was also employed in school 
maintenance work, his compensation for the maintenance work being paid 
exclusively by the  municipal board of education. He was  injured while 
engaged in duties pertnining exclusively to school maintenance mork. Held: 
An award computed on the  basis of the total  compensation customarily earned 
by claimant, ra ther  than the compensation earned solely in  school mainte- 
nance worB, upon the  Commission's finding of exceptional conditions, i s  upheld. 
Ch. 120, sec. 2 ( e ) ,  Public Laws 1029. Case?/ 1;. Board of Ediic.ation, 739. 

5 45b. Employees  a n d  Risks  Covered by  Compensation Insu rance  Policy. 
A condition in a compensation insnmnce policy issued to a municipal board 

of edncatioil, relieving or lessening the carrier 's  liability in cases where a n  
employee receives his remuneration in whole or  in par t  from the State, has  no 
application when the  employee is  injured while engaged solely in maintenance 
worlr paid for  exclusively by the mnnicipal board. Casey v. Board of Educn- 
tion, 739. 

8 468. S a t u r e  a n d  E'unctions of Indus t r i a l  Commission. 
I n  i ts  functions a s  a court, the jurisdiction of the  Industrial  Commission 

is limited, and jurisdiction cannot be conferred on i t  by agreement or  waiver. 
CAadxick v. Dept. of Co~~se rva t ion  crnd Ue?;eloprnel~t, 766. 

I t  must appear  affirmatively by evidence o r  by admission of record that  a 
defendant sought to be held linble under the Workmen's Compensation Act had 
in his employ five or  more employees in order to sustain the jurisdiction of the 
Industrial  Commission, and when this fac t  is  not made to appear, the award 
of compensation against  such defendant must be reversed. Ibid. 

5 47. So t i ce  a n d  Filing of Claim, 
For the purpose of filing and prosecuting claim for compensation, an  injured 

emplojee i s  m i  juris a t  the age of eighteen. Lineberry 7,. Mebane, 237. 
The limitation of time for  filing claim under the Workmen's Compensation 

Act, see. 24, ch. 120, Public I,anrs of 1929, is  tolled a s  to an  employee under 
eighteen years of age who is  without guardian o r  other legal representative 
until he arrives a t  the  age of eighteen, the common law rule 3 s  to disability 
of infnnts not having been modified in this respect by the Compensation Act. 
Ibid. 

55d.  Review of Award  of Indus t r i a l  Commission. 
The  Industrial  Commission is the  body designated by s ta tu te  to find the 

facts in proceedings fo r  compensation, and i t s  findings of fact ,  supported by 
competent evidence, a r e  conclusive i111d a r e  not subject to review by the 
Superior Court or  by the  Supreme Court. Bmch r .  .%fcLean, 521. 

A conclusion of la\v of the Industrial  Commission is reviewable on appeal. 
Ibid. 
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Where the Industrial Conimitsion nmlies a conclu3ion involving a mixed 
question of law and fact, without finding the ultimate facts upon which the 
conclusion is founded, the courts on appeal can review the conclusion only to 
ascertain whether there was sufficient competent evidence to support the 
factual element involved therein, but where the cominission finds all of the 
facts, the findings supported by evidence are  final, bu the courts can review 
the conclusion of law based thereon. Ibtd. 

While the findings of the Industrial Commission :is to the terms of the 
contract between the parties is final, its conclusions as  to the relationship 
created by the contract is a conclusion of law ~vhich is rrriewable on appeal. 
Ibid. 

Findings of fact by the Industrial Comn~ission, supported by competent evi- 
dence, are  binding upon the courts upon appeal. Casey c. Roard of Education, 
739. 

56. Validitx, Nature and Construction of Unemployment Compensation 
Act in General. 

I t  is not required that  there be strict uniformity tn the incidents of the 
nnemployment compensation tax levied by the State and Federal laws, the 
enactment by the State not being under compulsion bul being voluntary under 
the inducements of a recognized social net-essity and the offer of a gift by 
the Federal Government in aid of the enterprise, and there is sufficient co- 
ordination between the Federal and State laws if there is within the State 
sufficient reciprocity between the employment upon which the tax is levied 
and those who receive its benefits. Unentplol~mcnt Cor~zpensation Corn. v. Ins. 
PO.. 576. 

The Federal contribution in aid of unemployment cwmpensation insurance 
is in the nature of a gift, since the employment tax collected by the Federal 
Government could be expended by it  for any legitimate Federal purpose, or 
the contribution could be made by the Federal Government from any other 
source of taxation. Ibid. 

The intent of the Legislature to provide a wide scope in the application of 
the Unemployment Compensation Act to mitigate the economic evils of unem- 
ployment, and to bring within its provisions employments therein defined 
beyond the scope of existing definitions or categories, is apparent from the 
language of the Act, and all doubts as  to constitutionality should be resolved 
in favor of the validity of the Act and all its provisions. rncrnployrnent 
Compensation Corn. v. Willis, 709. 

5 58. Employments Taxable. 
Employments taxable under Compensation Act are to be determined by i ts  

definitions and not definitions of common law. Unemployment Compensation 
Corn. v. Ins. Co., 576. 

Control exercised by insurance company over State and local agents lield 
such as  to bring their employment within the provisioncs of the Cnemployment 
Compensation Act. Ibid. 

An individual who operates three places of business. ~mploying in the aggre- 
gate more than 8 employees, is an "employer" a s  defined in see. 19 ( f )  ( 4 )  of 
the North Carolina Unemployment Compensation Act, ,lnd he cannot sncctm- 
fnlly maintain that  the application of this section to him and the imposition 
of the unemployment compensation tax deprives him of property without due 
process of law or denies him the equal protection of lhe laws, 14th Amend- 
ment to the Federal Constitution, Art. I, sec. 17, of the State Constitution, 
sw.  19 ( f )  ( 4 )  of the Act not being violative of constitutional provisions when 
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properly interpreted and applied. Cnentplo~mcnt Crompensation Corn. v. TVillis ,  
709. 

9 60. Right  t o  Unemployment Compensation. 
Under the provisions of the Unemployment Compensation Act, sec. 5 ( d ) ,  

ch. 1, Public Laws of 1936, employees who participate in, finance or who are 
directly interested in a labor dispute which results in stoppage of work, or 
who are members of a grade or class of workers which has members em- 
ployed a t  the premises a t  which the stoppage occurs, any of whom, immedi- 
ately before the stoppage occurs, participate in, finance or are directly inter- 
ested in such labor dispute, are not entitled to unemployment comperisatioll 
benefits during the stoppage of morli, and each employee-claimant is required 
to show to the satisfaction of the Commission that lie is not disqualified under 
the terms of this section. I n  re  Steelman, 306. 

The provisions of the Unemployment Compensation -4ct seeking to maintain 
neutrality on the part of the State in labor disputes will be given effect by 
the courts, since the matter of policy is in the exclusive province of the Legis- 
lature and the courts will not interfere therewith unless the provisions relat- 
ing thereto have no reasonable relation to the end sought to be accomplished. 
Ibid. 

The Unemployment Compensation Commission is charged with administer- 
ing the benefits provided in the Unemployment Compensation Act in accordance 
with the objective standards and criteria set up in the Act, but the merits 
of labor disputes do not belong to the Commission, these being matters prop- 
erly pertaining to the field of labor relations. Ibtd. 

Sec. 5 ( d ) ,  ch. 1, Public Laws of 1936, which makes speciflc provision in 
regard to disqualification of employee-claimants during stoppage of work 
because of labor disputes, prevails over the provision of sec. 2 of the Act, 
stating the general policy of the Act to provide for benefits to workers who 
are "unemployed through no fault of their own." Ibid. 

When evidence supports finding that employee-claimants were disqualified 
during stoppage of work because of labor dispute, finding is  conclusive. Ibid. 

The evidence tended to show that employee-claimants not only did not work 
during the period of stoppage of work a t  the employer's plant caused by a 
labor dispute, but also that they did not resume work after operations a t  thr  
plant were resumed, and after notification hy the employer that jobs were 
available. There was also evidence on behalf of claimants that they did not 
return to their jobs because of the labor dispute. The Commission ruled that 
claimants were not entitled to benefits during the stoppage of work. Ht,ld: 
The employer is not prejudiced by the further order of the Commission that 
the eligibility of claimants to benefits subsequent to the resumption of opera- 
tions a t  the plant should be determined, since it  must be presumed the Com- 
mission will determine eligibility of each claimant for such benefits in accord- 
ance with objective standards or criteria set up in the Act, but the existence 
and effect of a labor dispute may have an essential bearing upon the eligibility 
of claimants, the suitableness of work offered, and the disqualifications for 
benefits. Sec. 5 ( c )  ( 2 ) ,  ch. 1, Public Laws of 1936. Ibid. 

fj 62. Appeals t o  Superior Court. 
Upon appeal to the Superior Court from any final decision of the Unemploy- 

ment Compensation Commission, the findings of the Commission as  to the 
facts, if supported by evidence, and in the absence of fraud, are  conclusive, 
the jurisdiction of the Superior Court on appeal being limited to questions of 
law. Sec. 6 ( i) ,  ch. 1, Public Laws of 1936. In. re  Steelman, 306. 
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.Il)prllant f rom Unemployment Compensation Comrni:ision i s  not entitled to  
j ~ ~ r y  t r ia l  uln)n esceptions to findings of f : ~ c t ,  and  the provisions of the  ac t  to  
this effect does not violate constitutional r ight to  jury tr ial .  Uizcn~plof/me~rt 
('owpc'izsatiorr Couz. c. Tirillis, 700. 

.I tlefentlant in a proceeding under t he  Sort11 Carolina Unemployme~lt  Com- 
pensation Law is given tlie r ight to  pay tlie t a s  under protest and  sue fo r  i t s  
rwovery,  lint lie mnst pursue this remedy in t he  malnirr  prescribed by the  
Act, mld when he  appeals upon esceptions to the  findings of fac t  made by 
the  Coninlission lie waives tlie r ight to t r ia l  by jury. : I I I ~ ~  may not objert  to  
the  ~ r o v i s i o n s  of the  Act t h a t  the  Commission's  finding:^ a r e  conclusive when 
snpportcd 1)y evidence. Ibid.  

MIXES A S D  MISERALS.  

5 1. Title to Mineral Rights. 
Title tu the surface of t he  ea r th  and  title to  t he  mining and  mineral  r ights 

nntlrr  the  snrfilce may he severed, and  when severed the  t i t le to t he  mining 
t ~ n d  niineral r ights is governed by the  ordinary rules governing real property. 
1)crt-is I:. Lajrd B a ~ r k ,  248. 

Plaintiff claiming mineral  r ights by atlvwse possession without color of t i t le 
mnst show s l~cl i  possession under  known and  visible lines a n d  boundaries fo r  
twenty years. Ibid. 

Nere  prospecting does not constitute possession of mine and  mineral  rights. 
Illid. 

MORTGAGES. 

W 13b. Substituted Trustees. 
A sl11)stituted trustee,  the  substitution having been made in accordance with 

t h e  s ta tu tory  pro\isioni,  snccetds t o  a l l  the  rights, title a n d  duties of t he  
o r i g ~ n a l  trustee,  and  has  the  poFer  to foreclose the  in5trument according to  
i t s  ternis upon default .  Micahie's Code, 2.783 ( a ) .  I'cnvcc v. Watkrtzs, 636. 

T h e  duly appointed snb\t i tuted trustee van bind the  ccstui. Ibrd. 

5 l6b. Cutting of Timber From Lands Mortgaged. 
A mortgagee must account to  t he  mortgagor f o r  tiniI)er cut from the  locu.? 

it! quo. (1) when tlie mortgagee is  in possession a n d  the timhcr is cut a n d  
wniovetl ;it tlie instance of the  mortg:igee fo r  h is  own benefit, ( 2 )  when the  
mortgagee is  not in possession but the  l imber i s  cut mid removed a t  h is  
inst:~nce and through liis agency and  for  liis benefit, regardless of whether 
t h e  cutt ing i s  done with o r  withont the  consent of t he  mortgagor, unless he  
has  a spwinl  agreement with t he  mortgagor which wonltl relieve him of such 
1i;~l)ility. Brmol  c. Dauicl, 3-19. 

1Ylie11 tlie mortgagor a t tempts  to  cu t  and rrmove timber a n d  receive the  
proctletls, the  mortgagee has  the  right to i ~ i t w v e ~ l r  ant1 even restrain the  cut-  
t i ~ g  altliongli lie may consent thereto and  thus  r r l r ; ~ s c ~  ' l is  sec3nrity pro tanto,  
bnt if t h ~  mortgagee i n t t > r ~ e n c s  and tlemands tha t  the  p~wcreds  he paid to  him 
: I I I ~  thereby makes i t  inipossiblc for  the  mortgagor to  ':ollect f o r  the  timber, 
the  n i o r t g q c e  must ordinarily nccol~nt  f o r  the  proceeds. Ihitl. 

IssnPs ant1 i ~ ~ s t r u v t i o n s  1)astd upon theory tha t  consent of mortgagor to 
r rmoral  of t i ~ n l ~ r r  hy mortgagee was  pl'ereql~isite to 1i:lI)ility of mortgagee 
Iff Id erroneous. Ibid. 

I .  Duties and Liabilities of Cestuis and Mortgagws. 
IITliere pnrrl iaser a t  part i t ion sale borrows pa rchaw price under (Iced of 

t rus t ,  ccstrrr i s  not under duty  to see to  proper t~pplic:~ticln of procwds of loan. 
Luugllridgc 2.'. La?td Bcltlli, 392. 
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§ 233. P u ~ ~ c h a s e r s  of Equity of Redemption. 
The purchaser of the equity of redemption is entitled to all the rights, titles 

and equities of his grantor, including the right to pay off the debt according 
to the terms of the deed of trust. Pcarce v. Ti7at1;i?~s, 636. 

§ 30a. Right to  Foreclose and Defenses in  General. 
I11 order for equity to restrain the foreclosure of a mortgage or a deed of 

trust to prevent injustice to the rights of a mortgagor or trustor or others 
interested in the property, there should be some equitable element involved, 
such as  frnud, mistake, or the like. Sineath 1.. Katz i s ,  434. 

§ 30b. Part ies  Entitled to  Request Foreclosure. 
Mere holder of notes secured by deed of trust, which notes are past due, is 

entitled to require trustee to foreclose. Dill inghnn~ c. Gnrdnel; 227. 
Where the ccstlti qlie trust  endorses and assigns absolutely to another the 

notes secured by the deed of trust, and the assignee in turn assigns the notes 
as  collateral security for his note to a bank ill a sum less than the face amount 
of the mortgage notes, the assignee of the cevtui is  interested in the payment 
of the whole amount of the mortgage notes, the amount due him after pay- 
meut to the hank as  well as  the amount due the hank a s  represented by his 
note, and he has an equitable interest in the notes and is entitled to request 
the trustees to foreclose the deed of trust notwithstanding that he does not 
hare  physical possession of the mortgage notes. Sineath v. K a t z i s ,  434. 

30e. Denial of Amount Claimed, Offsets and Accounting. 
Where there is no controversy as  to the amount due on the mortgage notes 

or that the trustors were in default, but trnstors reel; to enjoin foreclosure 
on the ground that the equitable owuer of the notes was liable to them for 
dnmagtx for breach of a collateral contrnct and that he is insolvent, dissolution 
of the temporary restraining order is proper upon the defendants' denial that 
the equitable owner of the notes is insolvent. Bi)leutl~ v. Katxis ,  434 

34c. Report of Sale. 
The statute, C. S.,  2591, does not require a report of the sale to the clerk 

until all advance bid has been properly made. and therefore when separate 
deeds of trust are foreclosed a t  one sale, the owner of the equity of redemp- 
tion is not prejudiced by a joint report of the snle resulting in the necessity 
of the depositing or securing of a larger sum for a resale, when he fails to 
show t11:lt nnJ' person desired or proposed to advance the bid or that the 
sale was for less than the property was worth. Dillinglran~ 21. Gardncr,  227. 

8 35a. Right  of Mortgagee, Cestui o r  Trustee t o  Bid in  Property. 
When the person conducting the sale for the trustee enters a bid for, and 

sells the property to the cestui ,  coilflicting eridence ns to the bona fidcv of the 
sale raises ~111 issue for the jury, but where the judge of the county court in 
which the action is instituted, in the absence of a request for a jury trial, 
tries the cilw in accorcliunce with its statutory procednre, the court's finding 
that the prruou conducting the sale for the trustee merely anilorulced the bid 
theretofore given him by the cestui ,  is equivalent to the verdict of a jury and 
supports the conclusion that the sale was valid. Dilliirqkctnt, L;. Gardncr,  227. 

30b. Presumptions and Burden of Proof Upon Attack of Foreclosure. 
While it  is necessary that a deed of trust be foreclosed according to its 

terms and the trustor is entitled to a strict compliance therewith, the recitals 
in the trustee'b deed to the purchaser are prinm f ac ie  correct and the pre- 
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sumption of law is in favor of the regularity of the execution of the power of 
sale, and the burden is upon the parties attacking the foreclosure to prove 
the irregularities relied upon by them. Dillingham v. Gardner,  227; Pearce 
v. Watk ins ,  636. 

8 39c. Waiver of Right  t o  Attack Foreclosure and  ICstoppel. 
Purchaser of equity of redemption with notice of pendency of action to 

restrain consummation of foreclosure, held estopped by laches from attacking 
foreclosure sale. Pearce v. Watk ins ,  636. 

8 39f. Actions t o  Set  Aside Foreclosure. 
Upon attack of foreclosure by the owner of the equlty of redemption, the 

holder of the notes secured by the deed of trust is entilled to introduce them 
in evidence without proof of the signatures of the endorsers wheu it  appears 
of record that the notes were signed by the trustor, since the mere holder of a 
negotiable instrument which is past due, is entitled to require the trustee to 
foreclose. Dillingham u. Gardner,  227. 

Evidence, including recitals in trustee's deed, held sufficient to support con- 
clusion of law that foreclosure was properly conducted and was valid. Ibid. 

The owner of adjacent tracts of land executed deeds of trust on the respec- 
tive tracts to different trustees. Defendant was the holder of the notes secured 
by both deeds of trust. Upon default, foreclosure was advertised by the 
respective trustees, but the same person conducted the sale a s  representative 
of both trustees. Each tract was separately offered fcsr sale and bid in by 
defendant for approximately the amount of the respective notes secured 
thereby, and then both tracts were offered together and bid in by defendant 
a t  a slightly higher figure. Held: Although the manner of sale was unusual, 
no prejudice resulted to plaintiff, the owner of the equil y of redemption, and 
he is not entitled to upset the foreclosure. Ibid. 

Nor was joint report of sales prejudicial in absence of evidence that  any 
person desired to increase bid or that property failed to bring its worth. 
Ibid.  

When trustee merely announces bid of cestui theretnfore given him and 
sells to cestui, and parties act in good faith, sale is valid. Ibid. 

8 40. Agreements t o  Purchase a t  Foreclosure for  E:eneAt of Mortgagor 
o r  Trustor. 

To create a parol trust there must be an agreement amounting to an under- 
taking to act as agent for another in the purchase of land, constituting a 
covenant to stand seized to the use or benefit of such other, but a mere parol 
agreement to convey land to another raises no trust in the latter's favor and 
comes within the provisions of the statute of frauds. WoVe v. Land Bank, 
313. 

Trustor leasing property from cestui que trust  after foreclosure and pur- 
chase of property by cestwi held estopped to assert pai-ol trust based upon 
alleged agreement of cestui to bid in property and reconvey to trustor. Ibid. 

After foreclosure and the purchase of the property by I he castiii there is no 
presumption of fraud arising from the relationship be]-ween parties which 
would vitiate the execution by the former trustor of a ler~se agreement. Ibid. 

MUNICIPBL CORPORATIONS. 

8 3. Territorial Extent and  Annexation. 
hlunicipal corporations a r e  creatures of the legislative mill and are  subject 

to i ts  control, and the Legislature, in its discretion, may provide for the 
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annexation of new territory and enlarge the municipal jurisdiction to the 
new boundaries, and prescribe the terms and circumstances under which the 
annexation may be had and the manner in ~ ~ h i c h  i t  niay be made, in the 
absence of constitutional restriction. Dunn v. Tew, 288. 

gj 5. Municipal Powers i n  General: Legislative Control and Supervision. 

Municipal corporations are  creatures of the State, endowed for  the public 
good with a portion of its sovereignty, and they must be a t  all times subject 
to its will. McCfuinn v. High Point, 56; I)unn v. Tezo, 286. 

gj 8. Private  Powers. 
Defendant municipality, by resolution, passed by its city council, proposed 

to construct a hydroelectric plant. Later, the council passed an amendatory 
resolution under which the city proposed to submit to the control of the Fed- 
eral Power Commission in the operation of the plant, and pursuant thereto 
obtained a Federal license. Thereafter a board of power commissioners was 
created and authorized by statute to exercise all the powers and duties of 
the city with respect to the plant contemplated in the prior resolutions. Held: 
The submission by the city to the control of the Federal Power Commission 
being ultra vircs, the board of power con~missioners has the authority to 
rescind the amendatory resolution of the council in regard thereto. McGuinn 
u. High Point, 56. 

Municipal board of power commissioners held without authority to change 
fundamental character of project hy resolution rescinding prior resolution 
of commissioners, so as  to bring the project within the purview of the Revenue 
Bond Act of 1933, and thus obviate the necessity of a certificate of convenience 
from the Utilities Commissioner. Ibid. 

Under provisions of statute creating it ,  municipal power board held without 
authority to affect pending litigation by changing character of project. Ibid. 

The Revenue Bond Act of 1935 authorizing certain municipal projects with- 
out requiring a certificate of convenience from the Utilities Commissioner, was 
continued as  to defendant municipality by chapters 65 and 561, Public-Local 
Laws of 1937. Held: The continuation of authority relates solely to projects 
within the scope of the Act of 1935, and the Public-Local Laws do not author- 
ize the municipality to construct and flnance projects beyond the scope of the 
Act of 1935 without obtaining a certificate of convenience. Ibid. 

g 14. Defects and Obstructions i n  Streets and Sidewalks. 
A municipal corporation is under duty to exercise due care to keep it8 

strqets and sidewalks in a reasonably safe condition, and although it  is not 
a n  insurer of their safety, i t  is required, in the exercise of due care, to remedy 
defects of which it  has express or implied knowledge. Wall v. Asheville, 183. 

Where a pit or embankment is adjacent to a sidewalk, whether the situation 
is snch as  to require the city, in the exercise of due care, to erect guard rails 
to protect pedestrians, or, if i t  has erected guard rails, whether such guard 
rails are  adequate or sufficient, is ordinarily a question for the jury, and 
nonsuit was correctly denied in this case. I b i d .  

A pedestrian is guilty of contributory negligence if, when confronted by two 
ways of travel, one safe and the other clangerous, she chooses the dangerous 
wny with knowledge of the danger. Ibid. 

Pedestrian had choice between sidewalk two feet wide with embankment 
adjacent thereto, and street in which her escort could walk abreast with her. 
Held: Whether she was guilty of contributory negligence in failing to conflne 
her path of travel to sidewalk was for jury, and denial of nonsuit for con- 
tributory negligence was proper. Ibid. 
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The  du ty  of n municipal corporation to keep i t s  streets a n d  sidewalks in a 
reasonably safe  condition for  tmve l  implies the  duty of making reasonable 
inspection to discover defects and  obstructions, and the  municipality is  guil ty 
of negligence if i t  fail4 to  repai r  a dangerous condition of which i t  h a s  e i ther  
espress  o r  implied notice. Radford  1;. Ashccillc, 18.5. 

The duty  of :I municipillity t o  eserc is r  clue care  l o  keep i t s  s t ree ts  and  
sidew:~llts in a reasonably snfe col~dit ion for  travel ap]>lies to  ~nnnhole  covers, 
nnlonding chutes,  coil1 chntes,  or m y  other clevice forming a n  integral  pa r t  
of thcl public ways. Ibid.  

E v i d e ~ ~ c e  t h a t  the metal  lid of a coal chute formill;: a n  integral  p a r t  of a 
sidewalk, had becomr wi~rped  and  t h a t  i ts  hinges ha11 rusted off, so t h a t  i t  
\vonltl rear  up  o r  slide do\vn the  hill, and  would clang and  c la t ter  when 
stepped on, and  tha t  fo r  some time prior to t he  injury in su i t  children would 
jump up  and t lo~vn on i t  to makc noise, tends  t o  show a n  unsafe  a n d  dnnger- 
ons condition in the  side\v:lll; antl t ha t  the  condition tint1 esisted fo r  a suffi- 
cient length of t ime to give the  city implied notice thereof. Ibid. 

The duty  of a mnnicipt~li ty to  make retlsonnble insl)tr t ion of i t s  s t ree ts  and 
sitlewallts is  not affected by the  extent  :und number of its s t ree ts  a n d  side- 
walks. Ibid.  

Sonsni t  Ircld proper in th is  action to  recover fo r  i e a t h  of intestate,  who 
\ ras  liilletl when he  failed to  discover and  take  a curve in the  street ,  but drove 
s t ra ight  on into a ditch and  trees growing nea r  ar old abandoned road. 
Albert!/ 1;. Grecrtsboro, 649. 

§ 40. Violation a n d  Enfo rcemen t  of Pol ice  Regu1ai;ions. 

The  procedure to  obtain a review by the  courts of a n  order of a municipal 
board of adjustment relative to  the  enforcement of zoning o rd inm~ces  is  by 
c f r t i o rwi ,  see. 7, ch. 250, Public Laws 1023. I n  1-c Yitlc Hi l l  Cfir~ctfries,  735. 
h municipal bo:ird of adjus tment ,  when sit t ing a s  a body to  rcview n deci- 

sion of the  h u i l t l i ~ ~ g  inspector relative to  the  enforcement of zoning ordinances, 
i s  a body with judicial o r  qlcclsi-judicial and discretio~xlry powers, antl i t s  
findings of fac t  I I~H) I I  controverted questions of fac t  p ~ w e n t e d  by the  allpeal 
a r e  conclnsive upon review by the  Superior ( 'ourt when the  findings a r e  made 
in good fa i th  and  a r e  supported by evitlewe. Ibid.  

I n  reviewing a n  order enter td  h~ a m u ~ ~ i c i p a l  board of adjustment relative 
to the  e ~ ~ f o r c t ~ m e n t  of a zoning ordinance, the  Superior Court  is  a n  appellate 
court  with juristliction to review questions of Inw ant1 legnl inference only, 
and  i t  may not substitute i t s  j udgn~en t  for,  o r  undert:~lie to esercise tliscre- 
tion ves t td  by law in,  t he  board, and,  the rccortl being complete, may not 
o r d t ~ r  the  boitrtl to  reopen or rehear  for  the consideration of nd t l i t i o~~a l  evi- 
drnce,  or require the  boartl t o  enter  a new determination in the absence of 
c l w r  legal e r ro r  o r  oppressire and manifest  alluse of djscretion by the  bonrtl. 
Ibid.  

§ 42. Levy a n d  Collection of Taxes. 
Where  thc  corpornte l imits of a mnnicipnlity have b w n  cstendetl by Irgis- 

ln t i re  : ~ c t  ( ch :~p te r s  82, 201, Pr ivate  l n \ v s  of 1X25). the  mnuic,ipnlity h a s  
jurisdiction over the  terri tory nl~nt'setl and  may I r ry  a ~ i d  collect t:lses on the  
property rml~racotl  thereill, notwithstantling tha t  the t;lxrfJs so collected may 
he met1 to pay rnn~iicil):~l ind~~1)tetlnrss incnrretl prior to the  t ime of the  
n ~ ~ n t , s : ~ t i o n  and notwithstanding t h a t  streets and  1)nblic. improvelneiits corn- 
p:ir;ll)le to  thosc, rnjoyetl by t h t ~  o ther  r t 4 t l rn t s  of the  mnuicipnlity h:~d not 
heen ;~fforcletl to  those within the  terri tory :~nneset l ,  the mnking of improre- 
mc:nts within the  terri tory m n e s e d  being within t h r  sc'unil discretion of t h r  
mlunicipality. U U I I ~ L  ?.. TUC. 286. 
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The findings of fact  made by the trial  court  under the  agreement of thc 
parties a re  held to support  the court's conclusion of law that  plaintifl, although 
his place of business was  located one-hi~lf mile outside the limits of defendant 
municipality, was  engaged in the business of buying ant1 selling junk within 
the municipality, and the  judgment holding plaintiff liable for  license t ax  
levied by the  municipality under authority of the Revenue ;\ct of 1939. ch. 15S, 
i s  affirmed. Weinstein v. Raleigh, 643. 

§ 45a. Rights and Remedies of Taxpayers. 
Taxpayers held estopped by their  condnct from attacliing validity of mnnicsi- 

pal t ax  levy. Berry v. Paune, 171. 
\Vliere taxpayers '  answer in action to  foreclose t a s  certificate presrnts quea- 

tions of law only, court  may render juclgment on the pleadings. ~ 1 1 1 1 1 1  v. 
Tew, 286. 

NEGLIGESCE. 

a .  Acts and Omissions Constituting Segligence in General. 

I n  negligent in jury  actions, plaintiff must show:  First ,  t ha t  clefendmit 
failed to exercise proper care in the performance of some legal duty  which 
defendant owed plaintiff under the circumstances in n7hich they were pl i~ced;  
and  second, t ha t  such negligent breach of duty  was the proximate ciiuse of 
the injury. Xills v. Yoore, 22. 

Negligence is  doing other than, or  ftliling to do, what a reasonahly prlulrnt 
mall, similarly si tuated, mould have done. l17ellot~s 2:. Sherri~!.  476. 

1 .  Distinction Between Negligence and Other Torts. 
Plaintiff alleged tha t  the defendant leased him certain property infectcsd 

with germs of pulmonary tuberculosis without informing him of the  fact ,  and 
that  in consequence he  contracted tuberwlosis.  Held: The action is for  al-  
leged negligent failure of defendant to  inform plaintiff of the  danger,  and is 
based on negligence and not on fraud. Po~ceru r .  Tlxxt Go., 254. 

§ 4a. Condition and Use of Land and Buildings in General. 
This action mas predicated upon alleged negligence of defendants, landlortl 

and trnnnts,  in maintaining an  open pit on the  limd of one of the tenants to 
take cnrc of the overflow from a septic. tank on the leased premises, the 
expense of digging the pit and connecting i t  with the septic tank being ltro- 
rated among defendants. There was  no evidencse that  the landlord partici- 
pated in the mainteni~nce of the  pit. Held: If  the conduct of the tenants did 
not constitute negligence, the landlord cannot he guilty of negligence. TVPZ~OII.Y 
c. Sket-rin, 476. 

§ 5. Proximate Cause in General. 
Proximate cause is t ha t  cause which prodwes the  result in continuous 

sequence and without which i t  would not have occurred. :ind one from wliicli 
a man of ordinary prudence could have f o r e s e c ~ ~  that  such result was  pro11- 
able under $111 the facts a s  they existed. .Uillx I : .  .llmorc3, 26:  Tl'l~itcj c ,  Clrtr[)- 
pell, 632. 

§ 7. Iutervening Negligence. 
Active negligence which continues to the moment of in jury  can rarely be 

insulated by intervening negligence, since if i t  is  a substantial contributing 
factor to the in jury  i t  becomes the proximate cause o r  one of the proxin~nte  
causes thrreof.  Lanoaster v. Orcuhound Corp., 679. 
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8 8. Primary and Secondary Liability. 
The doctrine of primary and secondary liability in tort actions is bottomed 

on acts of active and negative negligence of joint tort feasors. Bost v. Met- 
cczlfe, 607. 

A physician who negligently fails to administer proper treatment to a person 
injured through the wrongful act of a motorist is not, a s  to such motorist, 
primarily liable, in whole or in part, since his conducl. constitutes a n  act of 
omission and not of commission, and the two are not joint tort-feasors. Ibid. 

8 9, Anticipation of Injurg:  Foreseeability. 

In  order for negligence to constitute the proximate cause of injury it  is not 
required that the particular injury which resulted should have been fore- 
seeable, i t  being sufficient if, under the circumstances, a reasonably prudent 
man could have foreseen that some injury would probe.bly result. Lnncaatcr 
u. Greyhound Corp., 679. 

5 13b. Contributory Negligence of Parents  a s  B a r  t o  Recovery for  Wrong- 
fu l  Death of Child. 

In  a n  action to recover for wrongful death of a 2l$-y,?.ar-old child, contribu- 
tory negligence on the part of its mother is a bar to so much of the recovery 
a s  would accrue to her a s  a beneficiary of the child's estate, but negligence of 
the child's mother mill not be imputed to the child's father, and is no bar to 
the recovery of the amount which would inure to his benefit as  beneficiary of 
the child's estate. C. S., 160, 137 ( 6 ) .  Pewson v. Stores Corp., 717. 

Fj 16. Pleadings. 
If defendant, in a negligent injury action, desires more specific and detailed 

allegations in the cornplaint a s  to the charge of negligence, he must aptly 
request that the court require the pleading to be made more definite and 
certain, C. S., 537, or request a bill of particulars. C. S., 534. Livingston v. 
Investment Co., 416. 

Fj 17a. Burden of Proof. 

The plaintiff has the burden of proof on the issue of negligence and defend- 
ant  has the burden of proof on the issue of contributory negligence. 1VuZl 
v. Asheuille, 163. 

8 17b. Questions of Law and  of Fact.  
Whether there is enough evidence to support a material issue is a matter 

of law. Mills v. Moore, 23. 
Whether particular conduct is a t  variance with conduct of reasonably pru- 

dent man in similar circumstances is question for jury ll'ellons v. Sherrin, 
476. 

What is negligence is  a question of law, and, when the facts are  admitted 
or established, the court may say whether negligence exists and whether it  
was a proximate cause of the injury. Pearson v. Stores Corp., 717. 

8 19a. Sufficiency of Evidence and  Nonsuit on Issue of Negligence. 
Kegligence is not presumed froin mere fact of injury, but plaintiff must 

offer legal evidence tending to establish beyond a mere speculation or conjec- 
ture every essential element of negligence, and upon failure of plaintiff to do 
so, a nonsuit is proper. Mills v. Moore, 25. 

Ordinarily, question of negligence is  for jury. Wall I). Asheoillc, 163. 
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NEGLIGENCE-Continued. 

8 19b. Sufficiency of Evidence and  Nonsuit on Issue of Contributory 
Negligence. 

Since the burden of proving contributory negligence is on defendant, a 
nonsuit on the ground of contributory negligence can be granted only when 
but one inference can be reasonably drawn from the evidence. Wall v. Ashe- 
ville, 163; Hampton v. Hawkins, 205. 

A nonsuit is properly entered on the ground of contributory negligence 
when contributory negligence is established by plaintiff's own evidence, but 
where the facts are  not admitted or where more than inference may reason- 
ably be drawn from the evidence, the issue must be submitted to the jury. 
Pearson v. Btores Corp., 717. 

§ 19c. Res Ipsa Loquitur. (Does not apply to skidding see Automo- 
biles.) 

Proof of facts invoking the doctrine of res ipsa loquitur establishes a prima 
facie case entitling plaintiff to the submission of the issue of negligence to 
the jury, and the doctrine does not merely cast the burden of going forward 
with the evidence on the defendant to explain the matters which are supposed 
to be peculiarly within his knowledge, and evidence in explanation offered by 
defendant does not rebut the presumption, but merely raises for the determina- 
tion of the jury the question whether plaintiff has established negligence by 
the preponderance of the evidence, the credibility of the evidence remaining 
within the exclusive province of the jury. Mitchell v. Saundcrs, 178. 

gj 20. Instructions. 
The court's charge, after reciting plaintiff's evidence, that if the jury found 

those to be the facts by the greater weight of the evidence, and further found 
"that that  was negligence," is held not error a s  submitting a question of law 
to the jury, but the charge properly left i t  for the jury to determine whether 
upon the facts as  contended for by plaintiff, defendants' conduct constituted 
negligence, i .e.,  whether defendants had done or failed to do what a reasonably 
prudent man would have done in the circumstances of the case. Wellon8 v. 
Rhcrrin, 476. 

The court charged the jury that if they found by the greater weight of the 
evidence the facts and circumstances to be as  contended for by plaintiff, and 
that the conduct of defendants in such circumstances constituted negligence, 
to answer the issue of negligence in the affirmative, but that "if you are  not 
SO satisfied about it" to answer the issue in the negative. Held: The quoted 
phrase, when taken in connection with other portions of the charge, merely 
instructed the jury, in effect, that the plaintiff was required to satisfy them 
of the correctness of his position by the greater weight of the evidence, and 
the use of the phrase, construing the charge a s  a whole, was not prejudicial 
to  plaintiff. Zbid. 

Charge held erroneous in failing to declare and explain the law applicable 
to the evidence. Ruals v. Contractiqlg Co., 479; Kolnzan v. Silbert, 134; Barnes 
a. Teer, 823; Smith v. Kappas, 850. 

Where the jury is instructed that if they answer the issue of contributory 
negligence in the affirmative they should not proceed further, but should leave 
the issue of damages unanswered, a further instruction that an affirmative 
finding of contributory negligence would end the case and plaintiffs could not 
recover, cannot be held for error, since the jury, being composed of men of 
intelligence, could have inferred that an affirmntive flnding of contributory 
negligence would bar recovery notwithstanding the further instruction. Swin- 
son 2j. Nance, 772. 
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NUISANCES. 

9 Ib.  Distinction Between Nuisance and Other Torts. 
Plaintiff alleged that defendant leased him certain property infected with 

germs of pulmonary tuberculosis withont informing him of the fact and that 
in consequence he contracted tuberculosis and that the negligence of defead- 
rtnt was continuing and created a ~~uisance .  H c l d :  The gravamen of the com- 
] )h in t  is negligence and not nuisance. Powers a. Trust Co., 25-1. 

PdIiEST A X )  CHILD. 

# 2. Proof of the  Relationship and  Presumption of Paternity. (Action 
by child against alleged putative father to compel him to provide 
support see Bastards 8 10 . )  

The old common lam rule that the husband is conclusively presumed to be 
the father of his wife's child unless it  is shown that he was impotent or not 
within the four seas, has been tempered so that now access or nonaccess of 
the husband is a fact to be establisl~ed 11y proper proof and the question of 
legitimacy or illegitimacy is one for the jury upon such evidence, but proof 
of access still rt~ises an irrebuttahle presnmption of legitimncg. R a u  a. R a u ,  
217. 

Seither testimony of the mife nor testimony of declarations made by her is 
competent to prove the nonaccc'ss of her husband, but when the parentage of 
the child is directly involved the wife is competent to testify a s  to her illicit 
relations. I b i d .  

That the mife is notoriously living in open adultery i!i a potent circumstance 
tending to show nonaccess. I b i d .  

9 7. ~ i a b i l i t y  of Paren t  f o r  Tort  of Child. (Family car doctrine see 
Automobiles ?j 2 5 . )  

Parents are  not responsible for the torts of their n~inor  son by reason of 
the rr la t io~~ship,  but liability must he predicated upon evidence that  the son 
was ill some way acting in a representative capacity snrh as  would make 
the master responsible for the servant's torts. Hutfit's Y. H n p e s ,  535. 

9 9. Nature and  E l e n ~ e n t s  of Offense of Abandonment. 
The statute, C. S., 44-17, pertaining to abandonment of wife and children, 

being i l  penal statute, must be strictly constrned. S. 2; Gardrtrr ,  331. 
C .  S., 4447, has no application to illegitimate children, and therefore an 

indictment drawn under this section charging ilefendmt with the abandon- 
ment of his illegitimate child fails to charge a crime. I b i d .  

111 this Stnte there is no statutory crime of abandomnrnt of an  illegitimate 
child, and no snch crime esistetl a t  comnlon law. I b i d .  

PARTIES. 

5 10. Joinder of Additional Parties. 
This action was instituted by an administrator d. b. n., c, t .  a., against the 

life tenant a ~ i d  the trustee of an active trust for the management of the prop- 
erty created by the life tenant. The complaint alleged mismanagement of 
the trust and the procuring of judgments by the trustee through fraud and 
the acquisition of title to certain lands of the estate ky the trustee through 
foreclosure of the said judgments. H c l d :  The remaindermen under the mill are  
properly made parties by order of the court upon motion of the trustee. 
P r g r a n ~  a. T r ~ t s t  Co., 224. 

I t  is  the duty of the court to hring in all parties necessary to a complete 
drterminntion of the controversy, hlichie's Code, 460. J o v r s  T .  G r i y g s ,  700. 



ANALYTICAL INDEX. 975 

3 11. Substitution of Parties. 
This action mas instituted against a bank to establish plaintiff's right to a 

deposit as  a donee of a gift of the deposit cnusa nio~tis .  The bank, after 
proper notice, filed petition, supported by proper affidavit, requesting that the 
administrator of the alleged donor be made a party and be substituted as  the 
defendant, upon the bunk's payment into court the amount of the deposit. 
The clerlr granted the bank's petition over exception of plaintiff. Upon appeal 
to the Superior Court, the judge set aside the order of the clerk and entered 
an order that the bank should hold the funds in controversy until the termina- 
tion of the litigation, and should remain a party, but that it  should not be 
liable for any costs or expenses. Held: The Superior Court had jurisdictio~i 
to enter the order and the order protects all the litigants and does not preju- 
dice the administrator, and his exception thereto cannot be sustained. Xichie's 
Code, 460. Buntutu 2;. Bank, 109. 

PARTITION. 

8 4b. Evidence and  Burden of Proof. 
Upon plea of sole seizin in an action for partition, the introduction in evi- 

dence by plaintiff of the admissions in the answer that the person dying intes- 
tate without issue seized of the land mas the nephew of the parties, and that 
his father predeceased him, makes out a prinzn fncie case, and it  is error for 
the court to rule that plaintiff has the burden of going forward with the 
evidence, the burden being upon defendant to introduce evidence in support of 
her allegation that plaintiff is illegitimate before plaintiff should be required 
to offer evidence in rebuttal. Davis 2;. Cruntp, 625. 

§ 4e. Distribution of Proceeds of Sale. 
\T.'lien one tenant in common purchases the land a t  the partition sale and 

borrows the purchase price, securing the sum borrowed by a deed of trust 
on the property, other tenants in common ratifying the sale and suing to 
recorer their pro rata  part of the sale price, may not hold the cestui que trust 
liable, there being no evidence connecting the ccstzti with the partition sale, 
nor that the cestui Bnew or had reason to apprehend that the proceeds of the 
loan would not be properly distributed. Lnughridge ti. Lrct~d Bonk, 392. 

The purclinser of lands a t  sale for partition conducted by a commissioner 
appointed by the court is not under duty to see that the purchase price is 
properly ciishursed. Perru v. Basseuger, 838. 

§ 6. Partition Between Life Tenants and  Remaindermen. 
Sale of life estates and remainders under order of court will not be upset 

except for compelling reasons when rights of third parties have attached. 
Perru v. Bassenger, 638. 

Proceeding for sale of life estates and defeasible remainders for partition 
instituted before clerlr held not void. Ibid. 

PdTJIF,?r'T. 
fj 2. Payment by Check. 

The giving of a worthless check is not payment. C n u l e ~  1,. Ins. Co.. 398. 

PERJURY. 

9 3. Prosecution and  Punishment. 
Evidence that defendant "testified" on former trial, together with tran- 

script stating he was "duly sworn," held sufficient for jury on question of 
whether false statement was under oath. S. v. Nann, 212. 
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PHPSICIASS AND SURGEOKS. 

§ 15a. Liability for Negligence in General. 
Where one surgeon assists another in performin: an operation and both 

assist in placing gauze sponges in the wound, both are  charged with the duty 
of exercising due care to remove all the gauze spong,?s. Mitchell v. Sauizders, 
178. 

§ 15e. Sufficiency of Evidence of Negligence. 
Since a physician or surgeon is not an insurer of results, no presumption 

of neg1igenc.e can arise from the mere result of trmtment upon the theory 
that it  was not satisfactory, or less than could be desired, or even different 
from what might be expected. IIowevr>r, when the cause of injury does not 
occur in the ordinary course of things when proper care is exercised, and 
proper inferences may be drawn by ordinary men fr'3rn the facts adduced, so 
that the presumption rests upon more than the mere fact of disappointing 
results from the trentment, the doctrine of rcs ipsa loquitur may apply, the 
applicuhility of the doctrine depending upon the facts and circumstances of 
each case. ,IIitchell r .  Raunders, 178. 

Where it  is establisl~ed that defendant surgeons left a gauze sponge in a 
wound after a n  operation the doctrine of rcs ipsa Ioquitur applies upon the 
presumption that defendants failed to exercise due care to remove all foreign 
bodies from the wound after the op~rat ion,  which presumption entitles plain- 
tiff to  go to the jury notwithstanding evidence on the part of the physicians 
as  to the methods employed during the operation, the manner in which the 
gauze sponges were handled and the exercise of grer~t care in the usual and 
customary manner to prevent leaving any sponges in .:he wound. Ibid. 

Plaintiff's evidence estahlished that defendant physicians left a gauze sponge 
in the wound after the operation and that plaintiff suffered damages a s  a 
result thereof. Held: The fact of learing a sponge in plaintiff's body is so 
inconsistent with due care as  to raise xn inference of negligence entitling 
plaintiff to go to the jury irrespective of the app1i~:ition of the doctrine of 
res ipsa loquitzir. Ibid. 

PLEADINGS. 
5 2. Joinder of Causes. 

Plaintiff did certain work under a contract wi:h a municipality. He 
alleged that the t o w  wrongfully prevented him from completing the work 
and sought to recover of the town on the contract 01- against the individual 
defendants, officers of the municipality, for  wrongfully inducing him to enter 
into an ultra vires contract. Hcld: Under the provisions of C. S., 646, a s  
amended, plaintiff may unite the cause in tort and the cause ex coatractz~ and 
seek to recover of defendants in the alternative. Peitzrnan v. Zcbulon, 473. 

§ 16a. Demurrer for 3lisjoinder of Parties and Causes. 
Complaint alleging cause against municipality on col~tract and cause against 

municipal officers for wrongf~llly inducing plaintiff to enter into unauthorized 
contract, held not demurrable for misjoinder of parties and causes. Pcit,-lnan 
v .  Ztbulon, 473. 

$ 20. Office and Effect of Demurrer. 
A demurrer admits the truth of the facts alleged in the complaint. Efird 

7.. Con~rs. of Foruyth, 96;  Hearn v. Erlangcr Mills, 623. 

5 22. Amendment During Trial. 
After time for filing answer has expired, defendant's motion to be allowed 

to amend is  addressed to the discretion of the trial court, and its denial of 
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the motion is not subject to review except in case of manifest abuse. C. S., 
547. Osborne v .  Canton,  139. 

The Supreme Court has the power to grant a motion by defendant to be 
allowed to amend his answer, C. S., 1414, but the motion is denied in this 
case, since the matter sought to be alleged by amendment is  immaterial to 
the defense. Ib id .  

Upon the call of this case for trial, the fcme defendant demurred. Where- 
upon counsel for plaintiff stated that through inadvertence her name had been 
omitted from the allegations of the complaint, but that the allegations against 
the male defendant were intended to apply to her also, and asked leave to so 
amend. I t  was stipulated that this might be considered as  done, and the trial 
proceeded. H e l d :  The procedure was tantamount to an amendment curing 
the defect, and the f e m e  defendant's demurrer in the Supreme Court is over- 
ruled. Freeman v .  Ball ,  329. 

5 23. Amendment After Judgment Sustaining Demurrer. 

A demurrer to an affirmative defense was sustained on the former appeal. 
Thereafter defendant moved in the trial court to be allowed to amend. H e l d :  
The motion to be allowed to amend the answer was addressed to the discre- 
tion of the trial court. C. S., 547. C o d y  v .  Hoveg ,  369. 

Plaintiff appealed from the order of the clerk allowing defendant's motion 
to be allowed to amend answer after judgment sustaining demurrer to an 
affirmative defense set up therein had been affirmed on appeal. H e l d :  Upon 
appeal to the judge, the fact that the clerk had ruled on the motion, in vaca- 
tion, in no way limits the discretion of the Superior Court, but the court has 
the power to consider the motion de novo in the exercise of its sound discre- 
tion. Ibid.  

3 84. Withdrawal of Pleadings. 

After a pleading is filed it  becomes a part of the record and passes beyond 
the control of the pleader, and, ordinarily, thereafter the question of with- 
drawal of the pleading must be presented to the court by motion addressed 
to its discretion. JfcFet ters  v .  McFettera, 731. 

8 27. Motion for  Bill of Particulars o r  That  Allegations Be Made More 
Definite and  Certain. 

If defendant, in a negligent injury action, desires more specific and detailed 
allegations in the complaint as  to the charge of negligence, he must aptly 
request that the court require the pleading to be made more definite and 
certain. C .  S., 537, or request a bill of particulars. C. S., 334. Livingaton v .  
I tcucstn~cnt Co., 416. 

The right of a defendant to require plaintiff to make the complaint more 
definite and certain by amendment, or to require him to file a bill of particu- 
lnrs, must be preserved by motion made in apt  time, and after answer is filed 
the matter is waived. Ibid.  

5 Z8. Judgment  on  t h e  Pleadings. 

Where the answer admits the material allegations of the complaint and 
alleges new matter not relating to a counterclaim, the new matter is deemed 
denied, Jlichie's Code, 543, but when such new matter does not raise issues 
of fact but presents only questions of law, the court may render judgment on 
the pleadings, there being no controverted issues of fact for the determination 
of the jury. Nichie's Code, 554, 556. Dunn v .  Tcw, 286. 

32-219 
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§ 29. Motions to  Strike. 
In  an action to establish a donatio nlortis causa, allegations setting forth 

facts tending to show motive, the setting, the relationship between the parties, 
the intention of the donor, and the state of his health and the circumstances 
surrounding his death, are  proper, and defendant administrator's motion to 
strike such allegations from the complaint is properly denied. Bynum r.  
Bank, 109. 

PRINCIPAL AND AGEST. 

7. Evidence and  Proof of Agency. 
Plaintiff offered testimony of a witness that  he heard defendant driver state 

to an officer a t  the scene of the accident that  he (the driver) a t  the time of 
the accident was going to a certain locality to make collections. Seatoell, J., 
writing for the Court, is  of the opinion that the fact of agency having been 
established by evidence aliunde, testimony of the declaration was competent to 
show that a t  the time the agent was engaged in the duties of his employment. 
Stacy, C. J. ,  Devin, Barnhill, and Winborne, J J . ,  are  c'f the opinion that  testi- 
mony of the declaration is incompetent. Pinnis  v. Grinn, 35. 

§ 8a. Liability of Principal for  Acts of Agent. 
Where an authorized agent employs a workman to {do certain work for the 

principal, the legal effect is the same as  though the principal itself had em- 
ployed the workman, and the relationship of master anti servant exists between 
the principal and the workman under the doctrine of (mi facit per aliurn facit 
per sc. Livingston v. Investment Co., 416. 

A principal is bound by the acts of his agent which a re  within the authority 
actually conferred and also those which are within the authority which may 
be implied a s  usual and necessary to the proper pepformance of the work 
cwtrusted to the agent, and third persons dealing with the agent are  not bound 
by secret limitations upon the agent's authority. Cab 170. v. Casualty Co., 788. 

The doctrine of ratification generally applies only when the person sought 
to be charged accepts the benefits of a n  unauthorized or ultra wires act and, 
with full knowledge of the material facts, fails to  repudiate the transaction. 
Rrinson v. Supply Co., 805. 

PROCESS. 

1. F o r m  a n d  Requisites of Process. 

Justice of the peace may deputize secretary to sign his name to summons 
in his presence and under his supervision. Johnsoa v. Chambers, 769. 

$j 6b. Service on  Foreign Corporation by Service on Secretary of State. 
The meaning of the phrase "doing business in this State" a s  used in C. S., 

1137, is not susceptible to an all  embracing definition, and each case must be 
decided upon the particular facts therein appearing, the general criteria 
being that a foreign corporation is doing business in tkis State if i t  transacts 
in  this State the business i t  was created and authorize13 to do, through repre- 
sentatives in this State, and thus is present in this Stxte through the person 
of its representatives. Parr is  .v. Fischer cE Co., 292. 

Phrase "doing business in this State" connotes some degree of continuity, 
but proof that agent did business for defendant and that defendant main- 
tained agents in this State is sufficient. Ibid. 
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Defendant was a nonresident corporation engaged in the business of manu- 
facturing and selling electro-surgical medical equipment. The evidence tended 
to show that  defendant maintained dealer-representatires in this State, that 
one of them sold a machine to plaintiff under a title retaining conditional 
sales contract, that he executed the contract for and in the name of the de- 
fendant, that defendant accepted the contract, that thereafter the dealer- 
representative made two visits to plaintiff for the purpose of collecting install- 
ments due, and on his last visit undertook collection by repossession of the 
property, and that defendant wrote letters to plaintiff justifying its agent's 
repossession. Held: The evidence discloses that the agent was more than a 
mere broker or factor, and is sufficient to sustain the conclusion of l a m  by the 
court that defendant was doing business in this State for the purpose of 
service of process on i t  by service on the Secretary of State under the provi- 
sions of C. S., 1137. Zbid. 

§ 6g. Service on Foreign Motor Carriers. 
Plaintiff, a nonresident, instituted this action against a nonresident corpo- 

ration doing business as  a common carrier, on a transitory cause of action 
arising in another state. Held: Service of process on the person designated 
a s  process agent for the State of Xorth Carolina by defendant in compliance 
with U. S. C. A. Title 49, sec. 321 ( c ) ,  is invalid and defendant is entitled to 
have the action dismissed. Steele v. Tel. Co., 206 N. C., 220, cited and dis- 
tinguished. King v. Motor Lines, 223. 

§ 7. Service on  Unincorpor~ted Associations. 

Attempted service of process in any way upon an unincorporated labor union 
is void, since such association has no legal entity and may not sue or be sued 
in the name of the association. Hallnzan v. Cnion, 7'38. 

8. Service on  Nonresident Automobile Owners. 

Plaintiff is the wife of defendant, both are  nonresidents, and the action was 
instituted to recover for injuries sustained by plaintiff in an automobile acci- 
dent which occurred in this State. Held: Service of process on defendant by 
service on the Commissioner of Revenue under the provisions of Michie's 
Code, 491 ( a ) ,  is  valid. Bogen v. Bogen, 51. 

Service of process under Indiana law on nonresident auto owner is predi- 
cated upon receipt for registered mail containing notice and copy of process, 
or refusal to accept or claim such registered mail. Casey v. Barker, 465. 

PUBLIC OFFICERS. 

5b. De F'acto Offlcers. 
A de facto officer is one whose title is not good in law, but who is in fact 

in the unobstructed possession of the office, discharging its duties in full 
view of the public, in such manner and in such circumstances as  not to give 
the appearance of being an usurper. Berry v. Payne, 171. 

The acts of a de facto officer will be held valid upon principles of policy and 
justice as  to third persons having occasion to deal with the officer, since third 
persons have the right to act upon the assumption, without investigating his 
title, that he is a rightful officer. Zbid. 

hfayor and commissioners reorganizing municipal government after lapse of 
fourteen years, during which two of them accepted other public offices, held 
de facto officers of the municipality. Zbid. 
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PUBLIC 0FF1CERS-Contii11~cd. 

§ 6. Tenure and Removal. 
A person accepting a public office created by the 13eneral Assembly takes 

same subject to the right of the General Assembly to abolish such office, 
unless restrained by the Constitution, even during the term of office, since 
teuure does not rest on contract and is not necessarily protecttd by the Con- 
stitution. Efird v. Comrs. of Forsuth, 96. 

7a. Personal Liability to Public i n  General. 
Public officers may not be held individually liable for breach of their official 

and governmental duties which involre the exercise cbf judgment and discre- 
tion unless they act corruptly and of malice. Old Fort v .  Harmon. 241. 

Public officers mny not he held individually liable for negligent breach of 
purely ministerial duties imposed upon them by statute for the public benefit 
unless the statute itself makes provision for such lialility, since the statutes 
creating municipal offices and imposing duties upon the officials must be con- 
strued in pnra materia and, under the maxim ~xpr t ss io  utzius cst exclusio 
czlterius, the fact that in some instances the statutes impose personal liability 
while in other instances they fail to impose such liatility is equivalent to a 
legislative declaration that in the latter instances personal liability does not 
exist. Ibid. 

This action was instituted by a municipality againsl i ts  former mayor and 
former aldermen alleging negligent breach of duty on the part of said alder- 
men in not requiring the mayor, who acted a s  superintendent of waterworks 
and collector of taxes, to be bonded, and in failing to perform their duties in 
regard to snpervision, accounting and auditing of the municipal finances, and 
in failing to attentively look after the business of the plaintiff municipality 
iu violation of their statutory duties. Held: Since the complaint fails to 
allege that  the breaches of duty were corrupt or maliciclus, or that the statutes 
imposing the duties provided for personal liability, defendant aldermen's 
demurrer was properly sustained. Ibid. 

In  this action by a municipality the complaint alleged that the former mayor 
failed and refused to account for funds of the municipality in a certain sum, 
resulting in loss to the municipality in sitid sum, and that its former alder- 
men negligently failed to perform their duties in regard to supervision, 
accounting and auditing of the municipal finances. Held: Since it does not 
appear thnt the loss to the municipality would not have orcurred had the 
aldermen performed all the duties alleged to have been breached by them, the 
demurrer of the aldermen mas properly sustained for failure of the complaint 
to allege that  the loss was a direct and immediate I-esult of their alleged 
breach of duty. Ihid. 

This action was instituted by a municipality against its former mayor and 
its former aldermen alleging that defendants elected a member of the board 
of aldermen the chief of police, that  the salary of the chief of police was paid 
by the municipality and that such payment constituted an illegal expenditure, 
smce an alderman may not hold any other office or position with the munici- 
pality, and that defendants were indebted to the muni15pality in the amount 
of the salary so paid. The person elected chief of polic-e and alleged to have 
rweived salary therefor was not made a party. The complaint failed to 
allege that defendants' action was malicious or corrupt or even wrongful and 
willful, and further failed to allege that the statutes which imposed the duties 
upon defendants which plaintiff alleged they breached, provided for individual 
liability for  breach of said duties, and further failed to illege that the munici- 
pality did not receive adequate consideration for the moneys expended, and 
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PUBLIC OFFICERS-Continued. 

failed to allege intent on the part of defendants to evade the law. Held: 
Defendants' demurrer to the con~plaint was properly sustained. Old Fort c. 
Harmon, 245. 

9 11. Amount of Compensation. 
The provision of Art. IV, sec. 18, of the Constitution of North Carolina that 

the salaries of judges shall not be diminished during their continuance in 
office applies only to judges of courts existing by virtue of the Constitution 
and not to those established by legislative enactment. EJird v. Comrs. of 
Forqjth, 96. 

Legislature may delegate to county commissioners discretionary power to 
fix salary of judge of county court, but when commissioners act arbitrarily 
in reducing salary the judge may recover from county. Ibid. 

9 12. Persons Entitled to Emoluments of Offlce. 
The de jure officer is entitled to the fees, salary and emoluments pertaining 

to the office from the date he is entitled to the office by valid election or 
appointment notwithstanding that the de facto officer actually performs the 
duties of the office pending the adjudication of the title. C. S., 878, 879, 880, 
885. Osborne v. Canton, 139. 
d municipality can be required to pay the salary of an officer only once, 

and therefore where it  has paid the salary to the de facto officer, the de j u w  
officer may not recover the salary for the same period from the municipality, 
but where the salary of the office has not been paid by the municipality 
pending the determination of title to the office, the de jure officer is  entitletl 
thereto. Ibid. 

9 13. Action to Recover Emoluments of Offlce. 
This action was instituted by the judge of the Forsyth County Court to 

recover (1) salary during suspension of the court, ( 2 )  salary after reduction 
voluntarily taken from date of his demand for restoration, ( 3 )  amount of 
subsequent reductions in salary upon allegations that commissioners exercise 
discretionary power to reduce salary in arbitrary manner in bad faith. Held: 
Defendant county's demurrer to first cause was properly sustained, since 
they had discretionary power to suspend court;  demurrer to second cause 
was properly sustained for failure of allegation that claim had been filed a s  
required by statute; demurrer to third cause should have been overruled since 
courts will grant relief from arbitrary exercise of discretionary power. EJird 
v. Comrs. of Forsyth, 96. 

Although mandamus would lie to compel exercise of such discretionary 
power in correct manner, such remedy is not exclusive and does not preclude 
suit to recover. Ibid. 

QUO WARRANTO. 
2. Proceedings. 
When defendant refuses to surrender the office on the ground that he is the 

de jure officer, relator is not required to file bond or take the oath of office as 
conditions precedent. Osborne v. Canton, 139. 

In  an action in the nature of quo warranto, to try title to public office, the 
question of damages, including the right to the fees and emoluments of the 
office, must be determined in the proceeding, and when the judgment of the 
Superior Court that relator is entitled to the office is affirmed on appeal, 
the cause remains open for further proceedings in the Superior Court for the 
adjudication of damages. Ibid. 



ANALYTICAL INDEX. 

RAILROADS. 
9 2. Right of Way. 

A right of way for railroad purposes may be acquired by statutory presump- 
tion, and evidence tending to show that  plaintiff railroad company was suc- 
a-essor to the Western Sorth Carolina Railroad Company which constructed 
its tracks over the lands of defmdant, that the tracks had been in continuous 
use, and further that the right of way was not acquil-ed by purchase or con- 
demnation, i s  held sufficient to be submitted to the jury on the question of 
plaintiff's acquisition of an easement for 100 feet on either side of the center 
of its tracks under the statutory presumption of a gvant from the owner of 
the land (Private Laws of 1854-55, ch. 228, sec. 29.) R. R. v. Lissenbee,  318. 

The statutory presumption of a grant of land for z railroad right of way 
arises only in the absence of contract in relation to the land through which 
the railroad may pass, and the burden is upon the party claiming the benefit 
of such presumption to show ('very fact out of which it  arises. I b i d .  

When a railroad company acquires a right of way Tor railrond purposes it  
may be occupied and used by the railroad company to its full extent, and the 
railroad company is the judge of the extent of use nwessary for the proper 
operation of its trains and may enjoin the owner of the land from interfering 
from a proper increase in the use of the easement. Illid. 

The fact that shortly after tracks a re  laid they are  relocated does not affect 
the acquisition of an easemrnt along the relocated tracks by statutory pre- 
sumption, since the relocation under authority of the company's charter 
gives rise to the statutory presumption of a grant aftc~r the expiration of the 
time prescribed. Ib id .  

9 9. Accidents a t  Crossings. 
Evidence held to establish a s  matter of law contributory negligence on part 

of driver constituting proximate cause of crossing accident. Hanzpton v. 
Hawkins, 205. 

Evidence that  driver was traveling a t  night along h~ghway a t  60 miles per 
hour and ran into 42nd car of train, the engine and 41 cars having already 
passed over crossing, held to disclose intervening negligence on part of driver 
insulating any negligence on part of railroad in failing to give warning of 
train's approach, and railroad's motion to nonsuit in action for wrongful 
death of passenger in car should have been granted. C'hilznis v. R. R., 528. 

Where the evidence discloses that  the driver of an automobile traveling 
about 60 miles per hour crashed into the 42nd car of d~?fendant's freight train 
after the engine and 41 cars, traveling a t  about 15 mile3 per hour, had already 
passed over the crossing, and that  the yiew of the cr'xsing itself was unob- 
structed for 223 feet or more, the fact that the railro.id company had left a 
tank car on either side of the crossing so as  to obstrucl the view of approach- 
ing trains, cannot be held a proximate cause of the collision. Ib id .  

The evidence disclosed that the accident in suit occurred where defendant's 
tracks crossed a t  a grade a short paved highway connecting two other high- 
ways, that  the connecting highway, although a public road, was not a thor- 
oughfare, that  i t  was in a rural section, and that  there were only a few 
houses and no unusual amount of travel along the two miles of the road's 
extent, and there was no evidence of unusual or hazardous conditions existing 
a t  the crossing. H e l d :  It  was not the duty of the railroad to provide signal 
lights or a watchman a t  the crossing late a t  night. Ib id .  

§ 10. Injuries t o  Persons on  o r  Near Track. 
Plaintiff's evidence tended to show that his intestate mas prone on the track 

when struck by defendant's train, that  the accident occurred on a clear day, 
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that  the place of the accident could have been seen 200 or 300 yards from the 
engine of the approaching train, and that the train could have been stopped in 
150 to 200 feet. Held: In  the absence of evidence that  intestate was prone on 
the track for a sufficient length of time for him to have been seen by the 
engineer in time to have stopped the train before striking him, the doctrine of 
last clear chance is inapplicable. Justice v. R. R., 273. 

When from the evidence i t  is just a s  probable that  intestate staggered into 
the side of the moving train a s  i t  is that  he was prone on the track for a 
sufficient length of time for the engineer to have seen him and stopped the 
train before striking him, plaintiff is not entitled to recover on the doctrine 
of last clear chance, since the burden is on plaintiff to do more than balance 
probabilities. Ibid. 

Testimony of a witness that about three minutes before the train came, he 
looked down the track and did not see anyone on the track, that  he could 
have seen anyone standing on the track but, because of the grade, could not 
have seen anyone prone on the track, is  no evidence that  intestate was prone 
on the track a t  that  time. Ibid. 

Expert testimony that  intestate was prone on the track a t  the time he 
was struck by defendant's train is no evidence that  intestate was prone on 
the track for a sufficient length of time before he was struck for the engineer 
to have seen him and stopped the train before striking him. Ibid. 

RAPE. 

3 7. Competency and Relevancy of Evidence. 
In  this prosecution for rape, a physician testified for the State in regard to 

his examination of prosecutrix, and also stated that  he had had two other 
like cases. Defendant's counsel, on cross-examination, asked him whether the 
other cases had exhibited like calm. Held: The State's objection to the ques- 
tion was properly sustained, since the witness' answer would have related to 
res inter alios acta. S. v. Wagstaff, 15. 

3 10. Verdict and Sentence. 
A verdict of guilty of rape not only supports sentence of death but makes 

such sentence mandatory. C .  S., 4204. S. v. Wagstaff, 15. 

RECEIVERS. 

g 11. Sales and Conveyances. 
A receiver's authority to sell real estate is predicated upon, and limited by, 

the court's order of sale, and the sale is made effective by the court's order 
of confirmation, and therefore, in ascertaining the receiver's authority to sell 
and in determining what land is conveyed, the order of sale, the report of 
sale, and the order of confirmation must be considered together as  one instru- 
ment. Yorehead v. Bennett, 747. 

I t  is the duty of the purchaser a t  a receiver's sale to see that  the receiver 
was authorized by the court to  make the sale, that the sale was made under 
such authority, that the sale was confirmed, and that the deed accurately 
described the land which the receiver was directed to sell. Ibid. 

REFORMATION O F  INSTRUMENTS. 

§ 3. Mutual Mistake. 
Evidence that the grantee desired to purchase the particular lot which was 

described in her deed, and that, a t  the time she offered to purchase, the 
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REFORMATION O F  INSTRUhfENTS-C'ontinued. 

parties thought that grantors owned the lot, without evidence that the parties 
had gone on the premises or that  they had mistakenly hser ted the description 
of the lot intended to be conveyed, is insufficient to support a finding that  the 
parties intended to describe another lot in  the subdivia:ion to which grantors 
had title, and grantors a re  not entitled to reformation for mutual mistake of 
the parties. Reynolds v. Wood, 626. 

REhIOVAL O F  CAUSES. 

!?j 4a. Determination of Whether  Controversy Is Separable. 
Plaintiff instituted this action under the Federal Employers' Liability Act 

to recover for injuries sustained when he hit a structui-e maintained in close 
proximity to the track while engaged in the performance of his duties on the 
train, alleging negligent failure on the part of the defendant to provide a 
reasonably safe place to  work. Defendant denied negligence but alleged that 
if i t  were guilty of negligence, the company owning the structure was also 
guilty of negligence which concurred in producing the injury, and that the 
owner of the structure had executed a contract indemnifying the railroad 
company from liability in regard thereto, and the owner of the structure was 
made a party defendant under C. S., 618, a s  amended. The owner of the 
structure then moved for a removal to the Federal Court on the ground of 
the separability of the action and diversity of citizenship. Held: The ques- 
tion of separability will be determined from the allegations of the complaint 
irrespective of the allegations in the cross action, and the fact that the cross 
action improperly joins an action on the indemnity agreement and fails to 
state a good cause of action thereon, cannot be asserted by the codefendant 
a s  the basis of its contention of separability, and the codefendant's motion to 
remove is properly denied. Lackeu v. R. K., 195. 

SALES. 
5 13. Warrant ies  in General. 

[n contracts of purchase and sale, the fundamental urtdertaking is that the 
article offered or delivered shall answer the description of it  contained in the 
contract. Petroleum Co. v. Allen, 461. 

!?j 14a. Operation and Construction of Special Wananties .  

Where the parties are  bound by a written guarantee that the merchandise 
sold would give the buyer roof protection for a period of 10 years if properly 
applied, and that if the product should fail to give such protection the seller 
would furnish sufficient additional like material to afforsl such protection for 
the ten-year period, an instruction to the effect that the purchaser would be 
liable for the purchase price if the roof coating was good for the purpose 
for which such roofing is generally good for, irrespective of whether it  was 
good for the roof of the building of purchaser, cannot be held for error when 
there is no evidence that the roof coating was applied as directed or that the 
purchaser had demanded "additional like material to keep the roof in leak- 
proof condition." Petroleum Co. v. Allen, 461. 

§ 14b. Exclusion of Implied Warranties by Stipulation o r  by Express 
Warranties. 

Where the seller of roofing material gives a written special warranty of 
roof protection for a period of ten years if the product ie. applied as  directed, 
both parties are  bound by the special warranty, and the warranties ordinarily 
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implied in contracts of purchase and sale are  excluded thereby. Petroleum 
Co. v. Allen, 461. 

A stipulation in the written order given by the purchaser to the seller that 
the seller will not be liable for any agreement, verbal or otherwise, not 
written or printed on the order, waives any prior purported guarantee, oral 
or otherwise, made by the seller's agent. Ibid. 

Where the seller's written guarantee excludes all prior warranties or guar- 
antees made by its agent, if any, a requested instruction based upon prior 
purported guarantees of the seller's agent is properly refused, since such 
instruction would be foreign to the issues involved. Ibid. 

SANITARY DISTRICTS. 
8 1. Establishment. 

Signers of a petition for the creation of a sanitary district under the pro- 
visions of ch. 100, Public Laws 1927 (Michie's Code, 7077 [a], et seq.), a re  
entitled a s  a matter of right to withdraw their names from the petition a t  any 
time before action is  taken on the petition by the county commissioners on 
the question of approval, and when their withdrawal reduces the number of 
signers to  less than 51% of the resident freeholders within the proposed dis- 
trict the board of county commissioners is without jurisdiction and its ap- 
proval of the petition may be enjoined. Idol v. Hanes, 723. 

SEALS. 
8 2. Adoption and  AfRxing. 

The maker's admission that  he signed the printed form of a note having 
the word "seal" printed a t  the usual place after his signature, places the 
burden upon him of showing that  he did not adopt the seal, and his testimony 
that  he could not say that  he intended to show the word "seal" and couldn't 
say a t  the time of testifying that he remembered seeing the word "seal" is no 
evidence that he had not adopted the seal. Currin v. Currin, 815. 

STATE LANDS. 

8 l a .  Land Subject t o  State Grant. 
All vacant and unappropriated lands belonging to the State, with certain 

well defined exceptions, are subject to entry and grant, C. S., 7540, et seq., 
and when there are  successive grants of the same land, the prior grant pre- 
vails. Perry v. Morgan, 377. 

While lands covered by navigable waters are  not subject to State grant, 
defendants' evidence tending to show that  the locus in quo is  not covered by 
navigable waters is held sufficient to raise issue of fact for the determination 
of a jury. Ibid. 

8 lb. Sufficiency of Description. 
The description in the State grant under which defendants claim in this 

case is held sufficiently definite to be aided by parol, and defendants' parol 
evidence as  to its location ia held sufficient to be submitted to the jury. Perry 
v .  Morgan, 377. 

In this proceeding for the registration of land under the '"Torren's System," 
defendants' evidence of claim under a prior State grant and parol evidence in 
explanation of a latent ambiguity as  to the location of the land embraced 
in the grant, is held sufficient to raise an issue of fact as  to the location of 
the land claimed by defendants for the determination of the jury, and defend- 
ants' exception to the refusal of the court to submit an issue to the jury a s  to  
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whether petitioners were the owners of the land and entitled to have title 
thereto registered under the statute, is  sustained. Ibid. 

STATUTES. 

8 5a. General Rules of Construction. 
I t  is a recognized principle of statutory construction that  when words of 

general import, the subject of a statute, are followed by words of particular 
or restricted import relating to the same subject matter, the latter will operate 
to  limit or restrict the former. In re  Stct,lman, 306. 

The end of all statutory construction is to discover and to effectuate the 
legislative intent. Ibid. 

$j 8. Construction of Penal  o r  Criminal Statutes. 
Penal statutes must be strictly construed. 8. v.  Garaner, 331. 

9 10. Repeal by Implication. 
!rhe repeal of statutes by implication is not favored, and a later statute will 

not repeal a former, dealing with the same subject matter, if the two statutes 
can be reconciled and both declared to be operative without repugnance. 
S. v. Calcutt, 545. 

TAXATION. 

$j 1. Uniform Rule and  Discrimination. 
The power vested in the General Assembly to tax and to exempt property 

from taxation are  both circumscribed, and a re  required by the Constitution 
to be exercised with equality and fair play so that  all  similarly situated be 
subject to the same rule. Rocki?~gham County v. Elon College, 342. 

$j 20. Exemption of Property of Educational, Charitable and  Religious 
Institutions F r o m  Taxation. 

The power of the Legislature to exempt from taxation property not owned 
by the State or its political subdivisions is perforce limiied and restricted by 
the scope of the constitutional grant of the permissive power of exemption. 
Article V, sec. 5. Rockingham County v. Elon College, 342. 

The power vested in the General Assembly to tax and to exempt property 
from taxation are  both circumscribed, and are  required by the Constitution 
to be exercised with equality and fair play so that all  ilimilarly situated be 
subject to the same rule. Ibid. 

The criteria in determining whether the General Assembly has the power 
to exempt certain property from taxation is the purpose for which the prop- 
erty is held and not the character of the owner, exemptions permitted by the 
Constitution not being in personam but in rcm, based upon the purpose for  
which the res is held. Ibid. 

Business property owned by educational institution and held by it  for profit 
is not exempt from taxation. Ibid. 

Residential property owned by an educational institution, not used in con- 
neclion with the college, but rented to individuals and the rent therefrom 
used for educational purposes, is subject to assessment and levy of taxes. 
Guilford College v. Guilford County, 347. 

8 34. Duties and  Authority of Collecting Agencies and  Procedure fo r  
Collection. 

The constitutional right to trial by jury, N. C. Constitution, Art. I, see. 19, 
does not apply to matters concerned with the administration of the tax laws 
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and the machinery for the collection of tares, unless the statute affords ex- 
press authority for this method of determining questions of fact. Z'nemploy- 
ment Contpensation Corn. l j .  Willis, 709. 

g 38b. Actions to Prevent Levy or Collection of Taxes. 
This was an action by a municipality to foreclose a tax lien. Defendants 

admitted the amount of the tax levied, the locus in quo, the amount due on 
the tax sale certificate and that payment had been demanded, that  default 
was made in payment of said taxes, that  plaintiff is the owner of the tax sale 
certificate, and that  the period for payment of the certificate a t  the fore- 
closure had expired, but denied the right of the municipality to levy and 
collect the tases. Held: The answer presents questions of law only, and the 
court may render judgment on the pleadings without submitting an issue to 
the jury. Dunn v. Tew, 286. 

8 40e. Upset Bids and Resales. 
The last and highest bidder a t  the foreclosure sale of a tax sale certificate 

is but a preferred bidder with no rights in the property in law or equity until 
after his bid has been accepted and confirmed by the court, a t  least until 
after the time for upset bids has expired, and a subsequent order of resale 
within the time permitted for upset bids is a rejection of his bid, and he is 
not entitled to contest the validity of judgment of confirmation of the bid 
entered a t  the second sale. Bladen County u. Squires, 649. 

The court has authority to reject the bid made a t  the foreclosure sale of a 
tax sale certificate and order a resale, even in the absence of exceptions or an 
increased bid, Public Laws of 1939, ch. 310, sec. 1719 ( r ) ,  but in this case the 
judgment of the court that  the order of resale for an increased bid was prop- 
erly entered is  upheld on the findings which are  supported by the evidence. 
Ibid. 

TELEGRAPH AND TELEPHOKE COMPANIES. 

§ 4. Rights of Way. 
The right of may of a telephone company is not an easement for an unlim- 

ited public use, but is limited to quasi-public use for the purpose of facilitating 
the communication of intelligence and news. Hildcbrnnd v. TeZ. Co., 402. 

A highway right of way and a right of way of a telephone company, al- 
though both are  dedicated to public use, are distinct types of easements, and 
the right to use land for the erection and maintenance of telephone poles and 
wires is not contemplated when land is acquired for highway purposes and 
is not embraced in the easement acquired for this purpose, but constitutes an 
additional burden upon the land. Ibid. 

The erection and maintenance of telephone poles and wires along a highway 
is a use subordinate to the use of the land for the primary purpose of public 
travel. Ibid. 

TENAXTS IN COMMON. 

(Partition see Partition.) 

g 2. Creation and Existence of Tenancy in Common. 
A, the owner of tho life estate in the locus in quo, and one of the two 

remaindcrmen executed separate deeds to A's brother. Held: Upon A's death 
the life estate conveyed to his brother terminated, and A's brother and the 
other remainderman each owned a one-half undivided interest in the locus i ~ z  
quo as  tenants in common. Jefferson v. Jefferson, 333. 
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TORTS. 

§ 4. Determination of Whether Tort Is Joint Tort. 
In  law, joint tort-feasors are  persons who act together in committing the 

wrong, or who commit separate wrongs without concert of action or unity of 
purpose, which separate acts concur a s  to place and time and unite in proxi- 
mately causing the injury. Bost v. Uetcalfe, 607. 

Where a passenger in a car is thrown therefrom to the hard surface by the 
nt@igent act of the driver, and while lying prone on the highway, is  run over 
by a truck, through negligence of the truck driver in failing to avoid striking 
hw, and the passenger dies of the injuries thus inflicted, both drivers a re  
liable a s  joint tort-feasors. Hr'stcr u. Motor Lines, 743. 

§ 6. Contribution and Remedies of Defendant Against Joint Tort-Peasor. 
When a defendant in a negligent injury action files answer denying negli- 

gence but alleging that if i t  were negligent a third party was also guilty of 
negligence which concurred in causing the injury in suit, and demands affirma- 
tive relief against such third person, he is entitled to have such third person 
joined a s  a codefendant under (2. S., 618, as  amended by ch. 68, Public Laws 
of 1929. Whether the statute is applicable to a n  actism brought under the 
Federal Employers' Liability Act, qucPre. Lackey a. R. R., 195. 

Party whose negligence causes the injury is not entitled to joinder of 
physician a s  joint tort-feasor upon allegations of physician's malpractice in  
treating person injured. Bost 2). Afetcalfe, 607. 

Plaintiff's petition to rehear is  allowed in this case for inadvertence in the 
original opinion in stating that  before trial appealing defendant had filed 
amended answer asking affirmative relief against its codefendant under C. S. ,  
618, precluding plaintiff from taking a voluntary nonsuit a s  against the 
codefendant, i t  appearing of record that  appealing defendant did not tender 
amended answer and move that i t  be permitted to file same and did not request 
that its codefendant be made a party as  a ;joint tort-feasor until after verdict. 
Smith v. h'appas, 850. 

8 8c. Acceptance of Benefits of Release and Ratification. 
Release from liability for tort held effective on the principle of ratification 

upon authority of Presnell v .  Liner, 218 N. C., 152. Salmon u. Wyatt, 822. 

TRESPASS. 

1 Trespass by Ponding or Discharge of Waters on Land. 
Allegations and evidence to the effect that defendant's milldam caused the 

flow of the water in the river above the dam to be impeded, resulting in the 
deposit of sand in the river bed, which in turn impeded the flow of the water 
in a tributary creek flowing through plaintiff's land, resulting in the deposit 
of sand and other debris in the creek bed so that plaintiff's land could not be 
properly drained, without allegation or evidence that the dam ponded water 
hack upon plaintiff's land, is insufficient to show a trespass and, plaintiff 
having abandoned its cause of action for negligence in the operation of the 
milldnm, the verdict of the jury in defendant's favor under instructions to 
answer the issue of liability in the negative if the jury should find that  the 
defendant made no unreasonable use of i ts  riparian rights and had not taken 
in whole or in part any of plaintiff's land, will be upheld. Cotton Co. w. 
Hcnrictta Mills, 279. 
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TRIAL. 

I. T ime  of Trial, Notice, a n d  Preliminary 
Proceedings 
1. Notice and  Calendars. Cody v. Hovey. 

369.  
11. Order, Conduct, a n d  Course of Tr ia l  

11.  Consolidation of Actions for  Trial .  
Osborne v. Canton. 139.  

111. Reception of Evidence 
1 5 .  Motions to St r ike  Evidence. Maynard  

v. Holder. 4 7 0 .  
. - . .. - -. . 
22b. Consideration of Evidence on  Motion 

to Nonsuit. Wal l  v. Asheville, 1 6 3 ;  
Warren v. Breedlove, 3 8 3 ;  McKay v. 
Bullard,  5 8 9 ;  Williams v. Thomas. 
7 2 7 ;  Jus t ice  v. R. R., 273.  

2%. Nonsult in Favor  of P a r t y  Having 
Burden of Proof. Smith  v. Duke Uni- 
versity, 628.  

2 4 .  Sumciency of Evidence. Smith  v. 
Duke University, 628.  

25 .  Voluntary Nonsuit. McFetters v. Mc- 
Fetters.  7 3 1 ;  Smi th  v. Kappas.  850.  

VII. Instructions 
2Yb. Sta tement  of Evidence and Applica- 

tion of L a w  Thereto.  Ryals v. Con- 
t rac t ing  Co.. 4 7 9 :  Kolman v. S~ lbe r t .  
1 3 4 :  Barnes  v. Teer. 8 2 3 :  Smith  v. 
Kappas,  850.  

31. Expression of Opinion by Court on 
Evidence. Petroleum Co. v. Allen. 

4 6 1 ;  Ryals  v. Contracting Co., 4 7 9 ;  
Swfnson v. Nance .  772 .  

32 .  Requests for -1k&u>t:ons. Nichols v. 
York, 2 6 2 ;  Livingston v. Inves tment  
Co., 4 1 6 ;  McKay v. Bullard,  589.  

36. Construction of Instructions and Gen- 
era l  Rules of Review. Laughter  v. 
Powell, 6 8 9 ;  Cab Co. v. Casualty Co., 
788. 

VIII. Issueu a n d  Verdict  
37. Form and  Sufficiency of Issues. 011- 

ver v. Oliver, 2 9 9 ;  Brown v. Daniels, 
1 4 9  

40. objections and  Exceptions t o  Issues. 
McKay v. Bullard,  589.  

IX. Verdict  
43. Form,  Sufficiency, and  Acceptance of 

Verdict. Freeman v. Ball, 329.  
X. Motions Af ter  Verdict 

45.  Motions for Judgmen t  Non Obstante 
Veredicto. Johnson v. Ins. Co.. 445.  

48 .  Motions for  New Trial  for  Misconduct 
of or Affecting Jury. Simpson v. Oil 
Co., 696.  

49 .  Motions t o  Set Aside Verdict a s  Being 
Against Weight  of Evidence. Cab Co. 
v. Casualty Co.. 788.  

XI. Tr la l  by Court by  Agreement 
52.  Agreements and Waiver of J u r y  Trial. 

Freeman v. Ball, 329.  

9 1. Sotice and  Calendars. 
The fact that the court's order setting an appeal from the clerk for hearing 

is made out of the term, is  immaterial when the parties roluntarily appear 
on the date set, and full opportunity is afforded the parties to present their 
cause. Cody v ,  Hovey,  369. 

9 11. Consolidation of Actions for Trial. 
Separate causes in which neither parties nor purposes are  identical, nor the 

plaintiffs united in interest, cannot be consolidated. Osborne v .  Canton, 139. 

9 15. Motions t o  Strike Evidence. 
An appellant may not successfully contend that the court erred in refusing 

his motion to strike certain testimony which appellant himself has elicited 
from an adverse witness on cross-examination. Maynard v. Holder, 470. 

9 m b .  Consideration of Evidence on Motion to Sonsuit.  (Review of 
judgments on motions to  nonsuit see Appeal and Er ror  5 40e.) 

Upon motion to nonsuit, the evidence tending to support plaintiff's cause of 
action will be considered in the light most favorable to plaintiff, and he is 
entitled to every reasonable intendment thereon and every reasonable infer- 
ence therefrom. C. S., 567. W a l l  v. Asheville, 163; Warren  v .  Breedlove, 383 ; 
McKay v. Bullard, 689 ; Wil l iams u. Thomas,  727. 

Upon demurrer to the evidence, the evidence must be considered in the light 
most favorable to plaintiff. C .  S., 667. Justice v. R. R., 273. 

3 B2c. Nonsuit i n  Favor of Par ty  Having Burden of Proof. 
A nonsuit cannot be sustained upon a n  affirmative defense unless plaintiff's 

own evidence establishes such defense a s  a matter of law. Smith v. Duke 
Universitu, 628. 

24. Sufficiency of Evidence. 
While the evidence must be considered in the light most favorable to plain- 

tiff upon motion to nonsuit, plaintiff is required to offer evidence which 



9!)0 ANALYTICAL INDEX. 

reasonably tends to prove each fact essential to make out his case, and evi- 
drnce which raises a mere conjecture or suspicion is insufficient. Smith v. 
Duke C n i v o s i t ~ ,  628. 

# 25. Voluntary Nonsuit. 
A voluntary nonsuit must be effected h y  a jndgment of the clerk of the 

Snperior Court, C. S., 503, or by the judge a t  term. M ~ F e t t c r s  v. McFcttcrs, 
731. 

Opinion holding that plaintiff could not take voluntary nonsuit against 
defendnut against whom codefendant had demanded affirmative relief reversed 
on rehearing for that it  appearrd of record that amended answer demanding 
aftirmative relief mas not tendered until after verdict. Snzith v. Kappas, 850. 

# 29b. Statement of Evidence and Application of Law Thereto. . 
C .  S., 564, proscribes the jndge in charging the jury from expressing ari 

opinion a s  to the weight and credibility of the evidenc~>, and prescribes that 
he declare and explain the law arising upon tlie evidencze, and the two provi.- 
sions are  linhed together and are  of equal dignity, and the failure to observe 
either is error. Ryals v. Contracttrzg Go., 479. 

C. S., 564, prescribes that the judge in charging the jury shall "state in a 
plain and correct manner tlie evidence given in tlie c3ase and declare and 
e s ~ l a i n  tlie law arising thereon," and it  is the duty of the court to do so with- 
out requrst for special instructions, and the failure of the judge to explain 
the law arising upon the evidence constitutes reversible error. Ibid. 

In nutomobile accident cases it  is the duty of the col r t  to charge the jury 
upon tlie provisio~is of the Motor Vehicle Law arising upon the evidence, and 
:i charge emhracing only general provisions of the common law is not suffi- 
citmt. C. S., 564. Kolnmtc v. Nilbcrt, 134; Rarncs v.  l'cer, 823. 

It  is the duty of the trial court without request for r,pecial instructions to  
declare and explain tlie law arising upon the evidence in the case, which duty 
is not discharged by general definitions or abstract discussions of the law, 
hut requires that  the court apply the la!\ to the evidence in the case and 
instruct tlie jury a s  to the circwmstances presented by the evidence under 
which the issue should be answered in the affirmative and under which it  
should be answered i11 the negati\e, and the failure of the court to comply 
snbstantially nit11 the maridate of the stxtute impinges a substantial legal 
right of the party aggrieved entitling him to a new trial. C. S., 364. Smith 
v. Iiappae, 850. 

# 31. Expression of Opinion by Court on Evidence. 
1 charge upon an implied warranty of a liquid roof coating that the seller 

wnrrantrd that the product should be good for the purpose for which sold 
but that a pcrson buying liquid roofing could not "especl to fill np a gap that 
\ \as  30 fert wide" with such material, 1s hc21d not error as an expression of 
opiiiion by the court, i t  appearing that  the court mas merely illustrating a 
principle grouing out of the testimony of various witnesses that the defend- 
:111t's roof n a s  in such condition that  no rocding paint conld repair it, but that 
other roofing matrrinl to stop up the holes tllercm was necessary. Petrolcum 

v. -4lli~i1, 461. 
('onrt may riot express oginion on weight or credibilitv of eridence. Ryals 

c. Coutvactttzg Co., 470. 
\There the jury is iiistructed that if they answer the issue of contributory 

negligence in the affirmative they should not proceed further, but should leave 
the issue of damages unanswered, a further instruction that  an affirmative 
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TRIBGContinued.  

finding of contributory negligence would end the case and plaintiffs could not 
recover, cannot be held for error, since the jury, being composed of men of 
intelligence, could have inferred that  a n  affirmative finding of contributory 
negligence would bar recovery notwithstanding the further instruction. Szi11- 
80% v. Xance, 772. 

§ 32. Requests for  Instructions. 
If a party desires a fuller or more particular charge upon a subordinate 

or collateral feature of the case he must aptly tender request therefor. 
Sicltols v. York, 282; Lisixgston 2;. Iwvestment Co., 416; Jfcliaj/ v. Bullard, 
589. 

8 36. Construction of Instructions and  General Rules of Review. 
An exception to the charge on the ground that  excerpts taliell therefrom 

are conflicting cannot be sustained when the charge read contextually as  a 
whole is free from this objection. Laughter v. Powell, 689. 

A charge will be construed contextually a s  a whole, and appellant's excep- 
tions thereto will not be sustained when the charge so construed is withont 
prejudicial error. Cab Co. v. Casualty GO., 788. 

$ 37. Form a n d  Sufficiency of Issues. 
Issues submitted will be held sufficient if they present to the jury proper 

inquiries as  to all determinative facts in dispute, and afford the parties oppor- 
tunity to introduce all pertinent evidence and to apply it  fairly. Oliver v. 
O l i ~ e r ,  299. 

Issues must he formulated not only with regard to the pleadings hut also 
to the phases of the evidence pertinent thereto. Brown v. Daniel, 349. 

8 40. Objections a n d  Exceptions t o  Issues. 
Appellant cannot complain of the form of an issue submitted when he did 

not escept to the issue or tender other issues. J 4 c K a ~  v. Bullard, 589. 

5 43. Form, Sufficiency and Acceptance of Verdict. 
Since a civil action to set aside deeds for undue influence and mental in- 

capacity of the grantor may be submitted by agreement of the parties to the 
court and a jury trial waived, a stipulation of the parties, upon the jury being 
unable to agree upon a verdict, that the court might take a poll of the jury 
and ancwer the issue in accordance with how the majority stood, will sustain 
the judgment of the court upon a verdict arrived a t  in accordance with the 
stipulation. Frecnzan v. Ball, 329. 

8 45. Motions fo r  Judgment  S o n  Obstante Veredicto. 

A judgment non obstante ceredicto, in effect, is nothing more than a belated 
judgment on the pleadings. Johnson v. Ins. Co., 443. 

Since a motion for judgment non obstante veredicto is, in effect, a belated 
motion for judgment on the pleadings, the court, strictly speaking, is confined 
to the pleadings in passing upon the motion, but where a material fact is 
admitted by the adverse party, the court may treat such admission as  being in 
the nature of an amendment to the pleadings or as  a fact of which the court 
can take judicial notice, and rule on the motion accordingly. Ibid. 

§ 48. Motion for  New Trial for  Misconduct of o r  Affecting Jury. 

Plaintiff, while testifying as  a witness in her own behalf, collapsed on the 
witness stand. There was nothing to indicate bad faith on the part of the 
plaintiff or fraudulent imposition on the court. Held: Defendants' motion for 
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a mistrial on the ground that the disturbance might have aroused the sympa- 
thy of the jury addressed to the discretion of the trial court. Simpson 
v. O i l  Co., 595. 

8 49. Motions to Set Aside Verdict as Being Against Weight of Evidence. 
A motion by defendant to set aside the verdict a s  t ?  certain issues is ad- 

dressed to the sound discretion of the trial court. C a b  Co. v. Casualtu Co., 
788. 

8 52. Agreements and Waiver of Jury Trial. 
Since a civil action to set aside deeds for undue inlluence and mental in- 

capacity of the grantor may be submitted by agreement of the parties to the 
court and a jury trial waived, a stipulation of the parties, upon the jury 
being unable to agree upon a verdict, that the court m ~ g h t  take a poll of the 
jury and answer the issue in accordance with how the majority stood, will 
sustain the judgment of the court upon a rerclict arrived a t  in accordance 
with the stipulation. E'rccman v. Bull, 320. 

TRUSTS. 
lb. Parol Trusts. 
To create a parol trust there must be an agreement amounting to a n  under- 

taking to act a s  agent for another in the purchase of land, constituting a 
covenant to stand seized to the use or benefit of such other, but a mere parol 
agreement to convey land to another raises no trust in the latter's favor and 
comes within the provisions of the statute of frauds. Tl'olfc v. Land Bank ,  
33 3. 

Person signing lease a s  tenant and thus recognizing title of landlord hcld 
estopped to assert parol trust as  against landlord. Ibi t l .  

8 5. Control, Management and Authority of Trustee. 
Trustee holding stock in corporation in active trust held not to have as- 

sented to reorganization of corporation in his capacity a s  trustee, and there- 
fore ccstuis were not bound by his acts. Patterson v. Hcnriet ta Vills, 7. 

One trustee is without authority to bind his cotrustees. Ibid.  

8 11. Construction and Modification of Charitable 'I'rusts. 
Courts of equity, in the exercise of their inherent anc supervisory jurisdic- 

tion of chnritable trusts, upon proper application of the trustees, will construe 
the trust, determine the duties imposed ilpon the trudees, and advise the 
mcwns of effectuating the general and ultimate beneficial intent of the trustor. 
Jo l inso~  v. W u y n c r .  235. 

Where the particular method prescribed by the trur,tor for effecting the 
grneml and ultimate purpose of a charitable trust becomes impossible to 
pursue. the trust does not fail, but courts of equity ha le  the power to grant 
relief to the end that the general and ultimate intent of the trustor may 
be effecnatetl. I b i d .  

'Testator devised certain realty to named trubteec to be used by designated 
agrncies of a church tlfwonlination a s  an ashelnbly ground and a site for 
chnrc.hrs. schools, homes, hohpitals, and cottagps for retired ministers mid 
rrlurnrd missionaries. I n  an  action to construe the rights of the parties in 
t11~ trust it was made to appear that the l:ind was inaccehsible, that the cost 
of developing same was excesaire, and that adequate funds for such derelop- 
ment were not available, and that  the specified agencies of the denomination 
:tlre:~dy maintained an :~sseml~ly ground where the ultimate purposes of the 
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trust could be effectuated and that  said agencies would not accept the land 
for the purposes of the trust. Held: The Superior Court, in the exercise of 
its equitable jurisdiction, has power and authority to authorize the trustees 
to sell the land and to use the proceeds of sale and the income from other 
trust property set up for the same purpose to accomplish the ultimate purposes 
of the trust. Ibid. 

USURY. 

§ 2. Contracts and  Transactions Usurious. 
The inclusion of a discount charge in the face amount of a note in addition 

to the principal borrowed and legal interest, constitutes usury knowingly 
charged in violation of the statute. Mortgage Co. v. Zion Church, 395. 

8 6. Waiver and  Estoppel. 
Where original usurious agreement is renewed and new usury added, bor- 

rower may set up usury in original agreement notwithstanding stipulation 
in renewal agreement releasing right to  claim usury. Mortgage Co, v. Zion 
Church, 395. 

8 7.  Forfeitures. 
All interest is forfeited when usury is knowingly exactly. C. S., 2306. 

Mortgage Co. v. Zion Church, 395. 

UTILITIES COMMISSION. 

9 2. Jurisdiction. 
Certificate of convenience held necessary to construction of municipal hgdro- 

electric plant in this case. McGuinn v. High Point, 56. 

VENDOR AND PURCHASER. 

9 2.5. Damages for  Breach by Vendor of Contract t o  Convey. 
Upon the breach by a vendor of his contract to convey realty, the purchaser 

is entitled to recover those damages naturally and proximately resulting from 
such breach, which comprise not only the part of the purchase price paid by 
him with interest, but also the difference between the contract purchase price 
and the fair market value of the land a t  the time of the breach, a s  compensa- 
tion for the loss of his bargain. Johnson v. I f t 8 .  Co., 445. 

The damages recoverable by the purchaser for the vendor's breach of a 
contract to convey realty is not diminished by good faith nor aggravated by 
bad faith on the part of the vendor. Ibid. 

When vendor breaches contract prior to acceptance of deed, purchaser may 
recover for loss of his bargain, even though the contract is  to convey by special 
warranty deed. Ibid. 

g l a .  Residence of Parties. 
The provision of C. S., 1067, that  a wife may institute action for alimony 

without divorce in the county in which the cause of action arose does not 
prescribe the exclusive venue, but the wife may institute the action in the 
county in which she resides a t  the commencement of the action, C. S., 409. 
Dudleu v. Dudleu, 766. 
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WATERS AND WATER COURSE% 

$ 4b. Drainage of Surface Waters. 
Where an upper or dominant landowner has the rig:ht to drain his land 

through a drain ditch across the subservient lands of defendant, and defend- 
ant  wrongfully places obstructions in the ditch on hie own land, the court 
has the power to restrain the wrongful acts and to issue mandatory injunction 
to compel defendant to restore the drainway to its former condition by 
removal of the obstructions. Elder  v. Barnes,  411. 

5 7. Damages F r o m  Construction a n d  Operation of Dams. 
Allegations and evidence to the effect that  defendants milldam caused the 

flow of the water in the river above the dam to be impeded, resulting in the 
deposit of sand in the river bed, which in turn impeded the flow of the water 
in  a tributary creek flowing through plaintiff's land, resulting in the deposit 
of sand and other debris in the creek bed so that plaintiff's land could not be 
properly drained but without allegation or evidence lhat  the dam ponded 
wnter back upon plaintiff's land, is insufficimt to show a trespass and, plaintiff 
having abandoned its cause of action for negligence in the operation of the 
milldam, the verdict of the jury in defendant's favor under instruct io~~s to 
answer the issue of liability in the negative if the jury should find that  the 
defendant made no urireasoilable use of its riparian rights and had not taken 
in whole or in part any of plaintiff's land, will be upheld. Cotton Co, v. 
Henrietta Mills, 279. 

WILLS. 

11. Contracts to Devise or Bequeath 
5. Contracts to Devise or Bequeath. Gra- 

ham v. Hoke, 755. 
111. Statutory Wills 

8. Subscribing Witnesses. In  re Will of 
McDonald. 209.  

IX. Constnlction and Operation of Wills 
31. General Rules of Construction. Whit- 

ley v. Arenson. 1 2 1 ;  Walsh v. Fried- 
man. 151;  Sharpe v. Isley. 753. 

33a. Estates and Interest Created in Gen- 
eral. Whltley v. Arenson, 1 2 1 ;  Early 
v. Tavloe. 362 

33b. Rule  i n  ~helfey's Case. Rose v. Rose, 
2 0 ;  W h ~ t l e y  v. Arenson. 121. 

33c. Defeasible Fees. Sharpe v. Isley, 
7 6 7  

331. Devises wi th  Power of Disposition. 
Walsh v. Friedman, 151 ;  Burcham 

v. Burcham, 357. 
331. Termination of Particular Estates 

and Vesting: of Remainder. Rose v. 
Rose. 20. 

84a. Determination of Whether Devise Is 
for  Life or in Fee. Sharpe v. Isley, 
753 ;  Crooln v. Cornelius, 761. 

34C. Designation of Devisees and Legatees 
and their R.espective Shares. Whit- 
ley v. Arenson. 1 2 1 ;  Walsh v. Fried- 
man, 1 5 1 ;  Elarly v. Tayloe, 363. 

35a. Restraint o n  Alienation. Early v. 
Tayloe, 363. 

38. Residuary Clauses. Walsh v. Fried- 
man, 151. 

39c. Costs. Rents, and Proflts. Walsh v. 
Friedman. 151. 

46. Nature of Title and Right of Devlsee 
to Convey. Croom v. Corneliua, 761. 

§ 5. Contracts t o  Devise o r  Bequeath. 
The complaint alleged that plaintiff was a member of intestate's family and 

performed domestic services for him a t  his request in reliance upon a written 
agreement for payment. The written agreement for payment alleged consisted 
of an order on a bank in the form of a check to pay plaintiff a designated 
sum upon intestate's death. Held: The written agreement declared upon being 
entirely ineffective, and there being no allegation of an implied contract of 
c / f c a ) ~ t u n ~  wcrui t ,  defendant administratrix' demurrer should have been sns- 
tained. Graham v. Hoke, 755. 

8. Subscribing Witness. 
Party signing instrument in afternoon prior to signing of instrument by 

purported testatrix the following night is not subscribing witness. I?? r f  1Till 
of McDonald, 209. 
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WILLS-Continued. 

§ 31. General Rules of Construction. 
While a will or deed will be construed from its four corners to ascertain 

and give effect to the intent of the testator or grantor, this intent must be 
ascertained from the language used in the instrument, and he will be deemed 
to have used technical words and phrases in their legal and technical sense 
unless he indicates in some appropriate way that a different meaning be 
ascribed to them, and when he uses technical words and phrases invoking 
some settled rule of law, like the rule in Shelley's case, the rule of law will 
prevail. Whitley v. Arenson, 121. 

A will must be construed to give effect to the intention of the testator as  
expressed in the language used construed from the four corners of the instru- 
ment unless such intent is contrary to some principle of law or public policy. 
Tl'alsh v. Friedman, 131. 

In  construing a will, the intention of the testator must be ascertained from 
the language in which it  is expressed, and i t  is the duty of the court to give 
the words used their legal effect. Sharpe 2;. Zsley, 753. 

5 3%. Estates and Interest Created in  General. 
A devise to "A and his heirs" conveys the fee to A by the use of words of 

inheritance. Tlrhitleu v. Arenson, 121. 
The word "heir" is primarily a word of limitation and not of purchase, and 

will be given its technical meaning unless it  is made to appear from the lan- 
guage of the instrument that i t  was used in some other permissible sense. 
Ibid. 

A devise or bequest by implicataion should not be presumed except upon 
cogent reasoning and in order to t a r ry  out the intent of the testator categori- 
cally appearing from the language used construed as  a whole. Ibid. 

A devise of real estate will be construed to be in fee simple unless an inten- 
tion to convey an estate of less dignity plainly appears from the language of 
the devise or from some other part of the mill. C. S., 4162. Early v. Tuyloe, 
363. 

An unrestricted devise of property carries the fee. I b i d .  

§ 33b. Rule i n  Shelley's Case. 
The rule in Shelley's case applies equally whether the remainder to the 

heirs is limited mediately or immediately after the estate to the ancestor. 
Rose v. Rose, 20. 

The rule in Shclle2/'s case is a rule of law, and its application depends not 
upon the estate intended to be devised to the ancestor but upon the estate 
devised to the heirs, the rule being applicable if the limitation over is to the 
same persons who would take the same estate as  heirs, since the law will not 
permit a person to take in the character of heir unless he takes also in the 
quality of heir. Ibid. 

Testator devised the land in question to his son "his lifetime" then to his 
son's wife for her life or widowhood "but in case" the son "have any heirs 
said land to go to said heirs." Held: There is no reverter and no limitation 
over in case the first taker should "die without heirs" and nothing to indicate 
the use of the word "heirs" in any restricted sense, and the rule in Shelley's 
case applies to give an estate for life to the son, an intervening life estate to 
his wife, and a fee simple in expectancy to the son, and upon the termination 
of the intervening life estate by the death of his wife, the son may convey in 
fee simple. Ibid. 

C. S., 1739, providing that a limitation to the heirs of a living persoh shall 
be construed to be to the children of such person, applies only to a devise or 
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conveyance to the heirs of a living person when no prewding estate is  devised 
or conveyed to such living person, the purpose of the statute being to validate 
devises or conveyances to the "heirs" of a living person, which under the 
common law would be void for want of a grantee, but the statute does not 
apply to a devise or conveyance to a living person and his "heirs" or "bodily 
heirs" or "heirs of his body" or to a living person for life, remainder to his 
heirs. The statute does not convert "heirs" from a word of inheritance to one 
of purchase, or affect the rule in  Shclleu's case. TVhitku v. Arcnson, 121. 

A devise or conveyance to "A and his heirs" and one to "A for life, remain- 
der to his heirs" have the identical effect of vesting the fee in ths first taker, 
the former by the use of words of inheritance and the latter by operation of 
the rule in Shelley's case. Ibid. 

9 33c. Defeasible Fees. 
A fee may not be limited after a fee unless there be some contingency which 

defeats or abridges the estate of the first taker in order to make room for the 
ulterior limitation. Sharpe v. Idey,  753. 

9 33f. Devises With Power of Disposition. 
Will held to devise testator's daughter life estate mith power of disposition 

during her lifetime but not by will, and life estate to sons after termination 
of daughter's life estate, with power of disposition by will to sons, and fact 
that  sons predeceased daughter did not enlarge her estate, but residuary 
clause in will of one of sons in favor of his sister gave her the fee in that 
part of land over which he had power of disposition. Walsh u. Priedman, 
161. 

The will in this case is held to unequivocally express the intent of the testa- 
tor that the whole of testator's property be put to the use of his widow during 
her lifetime or widowhood, without any limitations upon the purposes, manner 
or extent of that use, so a s  to necessarily imply a power of disposition, 
although the instrument fails to so devise the property in ipsissimis verbis. 
Bzwcham v.  Burcham, 357. 

5 331. Termination of Particular Estates and Vesting of Remainder. 
Where the devisee of an intervening life estate dies prior to the first taker, 

her life estate is a t  an end, and the first taker, having the fee in remainder, 
may convey the fee simple. Rose v. Rose, 20. 

§ 34a. Determination of Whether Devise Is for Life or in Fee. 
A devise to testator's wife, "to her and her heirs by rne," vests in the wife 

a fee tail special, converted by statute into a fee simple, and her estate is  not 
affected or limited to a life estate mith remainder in fee to the heirs of testa- 
tor by subsequent provision in the item that testatoi-'s wife should have 
exclusive and sole use of the property and "should she have living heirs by 
me, then all my estate . . . shall belong to her and her heirs in fee s i ~ n -  
pltl," in the absence of a reverter or limitation over in the event the wife 
should not have children born to her marriage with testa tor. Sharpe v. Isleu, 
F - 6  cad. 

An unrestricted devise followed by a provision that  in the event the devisee 
died intestate, testator wished such devisee's share to descend to her children, 
rests the fee in the devisee, C .  S., 4162, t h ~  precatory words being repugna~lt 
to the estate previously devised and insufficient to limit or divest it. Croorn 
w. Cornelius, 761. 
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9 34c. Designation of Devisees and  Legatees and Their Respective Shares. 
Since an "heir" is a person on whom the law casts a n  estate upon the death 

of the ancestor, a living person, strictly speaking, can have no heir. Whitley 
v. Arenson, 121. 

C. S. ,  1739, providing that "heirs" of living person be construed "children" 
applies only when no preceding estate is devised or conveyed to such living 
person. Ibid. 

Will held to devise daughter life estate with power of disposition during her 
lifetime, but did not convey fee to daughter or give her power of dispositioii 
by will. Walsh v. Priedman, 151. 

The words "per stirpes'' are  not words of inheritance but merely indicate 
that the property devised shall be distributed by representation among the 
devisees designated in the mill. Ibid. 

Testator provided that after the termination of his widow's life estate his 
land should be divided in equal parts for allotment to his children and grand- 
children, and devised "to my son Hufham or his children one share." Held: 
The son named takes the fee, the gift to the son's children being a substituted 
gift to take effect only in the event that the son named should predecease the 
testator. Early v. Tayloe, 363. 

§ 35a. Restraint on  Alienation. 
An expression following the devise of land in fee that  it  "is not to be con- 

veyed out of the family" is void if i t  be considered a restraint on alienation, 
and is equally ineffectual if regarded merely as  a n  expression of desire on the 
part of the testator. Early v. Tayloe, 363. 

5 38. Residuary Clauses. 
A clause will be construed as  a residuary clause if the intention is apparent 

from the instrument that the clause should operate to dispose of all of the 
property of the testator not otherwise disposed of. Walsh v. Friedman, 151. 

Where testator has life estate in lands with power of disposition by mill, 
the residuary clause in his will operates as  an exercise of the power of dis- 
position, no contrary intention appearing from the instrument. Ibid. 

9 39c. Costs, Rents  and  Profits. 
Where, in an action to determine the rights of the respective parties in the 

lands devised, it  is held that plaintiffs a re  entitled to two-thirds of the locus 
in  quo and defendant is entitled to one-third, the cost should be taxed in that 
proportion, and plaintiffs are  entitled to recover of the defendant, who took 
and remained in possession, two-thirds of the rents and profits from the date 
plaintiffs' right of possession attached. Walsh v. Friedman, 151. 

9 46. Nature of Title and  Right  of Devisee t o  Convey. 
Testator devised to each of his children certain lands in fee but by subse- 

quent clause provided that if they should die without issue, the land should 
"revert to my other children or grandchildren." Thereafter two of the chil- 
dren conveyed their interests to the third child. Hcld: The child to whom 
the others conveyed their interests may convey the fee, since even if the 
devisees took a defeasible fee, the deeds executed by the two devisees would 
estop them and their heirs, and any interest which might accrue to them under 
the will would feed the estoppel.  croon^ v. Cornelitis, 761. 
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COSSOLIDATED STATCTES ASD NICHIE'S COI)E CONSTRUED. 

(For  convenience in annotating.) 
SEC. 

160, 137 ( 6 ) .  In  action for wrongful death of child, contributory negligence 
of mother will bar so much of recovery a s  would inure to her benefit, 
but will not be imputed to father and will not bar par t  of recovery 
that  would inure to his benefit. Pearson v. Stores Corp., 717. 

403. Upon appeal from rulings of clerk in vacation upon procedural motions 
in pending civil actions, the jurisdiction of the Superior Court is not 
derivative but the judge hears the matter de novo. Cody v. Hovcy, 
369. 

413. When voluntary nonsuit is taken in Federal court in action to recover 
penalty for usury, based on numerous separate transactions, separate 
actions on each transaction, instituted in State court within year of 
voluntary nonsuit, are  not barred if original action was instituted in 
time. Xotor Co. v. Credit Co., 1%. 

428. Instrument is color of title notwithstnnding defectli appearing of record. 
Perrg c. Bnssenger, 838. Deed executed by conniissioner appointed 
by court to sell interests of life tenant and remaindermen in partition 
proceedings is color of title. Zbid. Where wife has been abandoned, 
her deed constitutes color of title. A7~chols v. Yrwk, 262. Under facts 
of this case. possession of child uncler color of title was adverse to 
father. Ibid. 

430. Plaintiff claiming mineral rights by adverse posieskion without color 
of title must show such possession under known and visible lines and 
boundaries, and evidence tending to show one year's mining opera- 
tions and four years' work in sinking shafts, together with prospect- 
ing for more than twenty years, is insufficient. Dacis v. Land Bank, 
248. 

441 ( 9 ) .  Statute does not begin to rnn against cause of action based on 
fraud until fraud is discovered or should have been discovered in 
exercise of due diligence. dohnson v. Ins. Cl?., 202. Evidence of 
whether guardian knew or should have known of facts constituting 
fraud more than three years before institutiol of action held for 
jury. Ibid. 

456. Plaintiff may join action against municipality ex contract~c with action 
agninst municipal officers for wrongfully inducing him to enter into 
the contract. Peittrnan v. Zebulon, 473. 

456, 457, 460, 602, 618. Par ty  whose negligence cauws the injury is not 
entitled to joinder of physician a s  joint tort-fersor upon allegations 
of ph~.'sicinn's failure to give proper treatment to injured person. 
nost c. .lfetcalfr, 607. 

4.76, 460. In  this artion against administrator e. t .  a,. joinder of executor 
and beneficiaries under will of r ~ ~ n a i n d e r m a n  rteld proper upon the 
record. Jones v. Griggs, 700. 

457, 483 ( 4 ) .  Apply only to suits by or against mutual benefit associations 
on certificates or policies of insurance, and laboi. union cannot sue or  
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be sued in the name of the association. Hallman v. Union, 798. Sepa- 
rate causes in which neither parties nor purposes a re  identical, nor 
plaintiffs united in interest, cannot be consolidated. Osborne v. 
Canton, 139. 

460. Superior Court, upon appeal from clerk, has power to make proper 
order for substitution or joinder of parties. Bynum v. Bank, 109. 

469, 1667. Wife may institute action for alimony without divorce in county 
in which she resides a t  commencement of action notwithstanding that 
cause of action arose in another county. Dudley v. Dudley, 765. 

475, 592. Action is pending from the issuance of summons until determina- 
tion by final judgment. McFetters v. McFetters, 731. 

491 ( a ) .  Service of process may be had under statute in action by nonresi- 
dent married woman against nonresident husband to recover for auto- 
mobile accident occurring in this State. Bogen v. Bogen, 51. 

507 (1). Plaintiff may join action against municipality e e  contractu with 
action against municipal officers for wrongfully inducing him to enter 
into the contract. Peitzntan v. Zebulon, 473. 

537. In  action to establish donatio nzortis causa, allegations setting forth 
facts tending to show motive, the setting, relationship between the 
parties, and circumstances surrounding donor's death are  proper, and 
motion to strike is properly denied. Rynum v. Bank, 109. 

537, 534. If defendant desires more specific and detailed allegations he must 
aptly request court to require pleading to be made more definite and 
certain or request bill of particulars. Liuingston v. Investnzent Co., 
416. 

543. When answer admits material allegations of complaint and alleges new 
matter not relating to a counterclaim, the new matter is deemed 
denied. Dunn v. Tew, 286. 

547. After time for filing answer has expired, defendant's motion to be 
allowed to amend is addressed to discretion of court. Osborne v. 
Canton, 139. 

554, 556. When pleadings raise only issues of law and no issues of fact, 
court may render judgment on the pleadings. D u m  v. Tcw, 286. 

556, 569, When parties waive jury trial and agree to trial by court, court's 
findings of fact a re  as  binding and conclusive as  verdict of jury. 
Berry v. Payne, 171. 

564. General statement of common law is insufficient, but court must apply 
the lam to the evidence, and this without request for special instruc- 
tions. Ryals v. Contracting Co., 479; Rmith 2.. Kappas, 850. Court 
must charge pertinent statutory law a s  well a s  common law, and 
charge embracing only general provisions of common law is insuffi- 
cient. Kolman v. Bilbert, 134; Barnes v. Teer, 823. Instruction that 
defendant's own testimony disclosed guilt of murder in first degree 
held for error as  expression of opinion. 8. v. Blue, 612. Where de- 



1000 ANALYTICAL INDEX. 

CONSOLIDATED STATUTES-Conti~zued. 
SEC. 

fendant offers no evidence, fact that court necessarily takes more 
time in reviewing State's evidence and contentions than in stating 
defendant's contention cannot be held for error a s  expression of 
opinion. S. v. Jeesup, 620. Portion of charge devoted to stating 
State's evidence and contentions cannot be held for error a s  expres- 
sion of opinion when it  appears that court cat~?gorically indicated to 
jury that  i t  was stating State's evidence and contentions. Ibid. 
Charge that State contended that prosecutrix was corroborated in 
every detail by a witness put on stand by defendant cannot be held 
for error as  expression of opinion, it  being inc4umbent on defendant, 
if he thought statement of contention was misleiiding or inaccurate, to 
have called matter to court's attention in apt time. S. v. Johnson, 
757. 

565. Party desiring more particular instructions on subordinate feature of 
the case must aptly tender request therefor. McKay v. Bullard, 589. 

567. Upon motion to nonsuit, evidence must be considered in light most 
favorable to plaintiff. Wall v. Asheville, 163; Justice v. R. R., 273; 
Warren v. Breedlove, 383; Wi1lianl.s v. Thomas, 727. 

595. Clerk of Superior Court is given no authority to  render judgment by 
default Anal in an action for cancellation of deed of trust upon tender 
of amount claimed to be due by trustor. Cook v. Bradsher, 10. 

614. Lien of docketed judgment does not attach to land conveyed by judg- 
ment debtor by deed duly recorded prior to docketing of judgment 
notwithstanding that  deed by which judgment debtor acquired title 
was not registered. Durham v. Pollard, 750. 

618. When defendant alleges that  if i t  were negligeck, negligence of third 
person was contributing cause of injury, and demands affirmative 
relief against such third person, he is  entitled to joinder of such third 
person. Lackey v. R. R., 195. But such third person's motion to 
remove on the ground of separable controversy is correctly denied, 
since complaint determines separability. Ibid. When amended an- 
swer demanding affirmative relief against codefendant is not tendered 
until @fter verdict, defendant is not entitled to object to plaintiff's 
taking voluntary nonsuit against codefendant. Smith v. Kappas, 850. 
Defendant is not entitled to joinder of physician who treated plaintiff 
upon allegations of malpractice. Bost v. Metcalfe, 607. 

632. Where judgment is conditioned upon final adjudication in favor of 
defendants in another pending action, plaintiffs are  not aggrieved and 
their appeal will be dismissed a s  premature. Yadkin Countu v. High 
Point, 94. 

635. When parties appear and argue matter before presiding judge, any 
irregularity in procedure is ~ a i v e d ,  and contention that appeal from 
clerk should be dismissed for failure to comp1,y with this section is 
untenable. Cody v. Hovey, 369. 

6.37'. Clerk is but part of Superior Court, and when controversy in any 
manner comes before judge, the Superior Court acquires jurisdiction 
to determine entire controversy. Bynum v. Bank, 109; Perry v. 
Baescnger, 838. 
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878, 879, 880, 885. De jure ofecer is entitled to emoluments of office from 
date he is entitled to the office notwithstanding that de facto omcer 
actually performs duties of the office pending adjudication of title. 
Osborne v. Canton, 139. 

885. When defendant refuses to surrender the office on the ground that he is 
the de jure officer, relator is not required to Ale bond or talie oath 
of office. 0.aborne v. Canton, 139. 

899, et seq. Order for examination of adverse party will not be granted to 
enable plaintiff to spread dragnet or to harass defendant under guise 
of fair examination. Washington v. Bus, Inc., 856. 

900, 901. Petition must allege facts upon which petitioner bases conclusion 
that examination of adverse party is necessary. Gudger 2;. Robiwsotl 
Brothers Contractors, Inc., 251; Washington v. Bus, Inc., 856. 

907. Defendant, alleging that plaintiff's injuries resulted solely from negli- 
gence of codefendant, is not entitled to examination of codefendant, 
since even though the defenses are  antagonistic in regard to this 
defense, they are  jointly interested in defense of the action and n 
joint verdict against both is possible. Cfudger v. Robiwson Brothers 
Contractors, Inc., 251. 

991. Statute merely obviates common law requirement that word "heir" be 
used to convey estate of inheritance, and does not convert the word 
"heir" from word of limitation to one of purchase. Tt'hitley v, Aren- 
son, 121. Deed held to convey life estate with remainder in fee to 
male children of grantee, intent to convey estate of less dignity thall 
fee to first taker being apparent from the instrument. Jejlerson 9. 
Jcfferson, 333. 

1137. Evidence held sufficient to support conclusion that defendnnt \vt~s "doing 
business" in this State for purpose of service under thv statute. 
Parris v. Fischer & Co., 292. 

1330, 1331, Claims against county, including claims cx co?ttroc.t~r for amount 
certain, must be Aled as  required by stntute. Efl t~l  1.. Co~nrs, of 
Forsflth, 96. 

1414. Supreme Court has power to grant defendant's motion to he nllowed to 
amend, but will do so only in proper instances. O~bortrc z.. Canton, 
139. 

1487. Jnstice of peace may have his secretary sign his nnmr to summons 111 
his presence and under his supervision. Johnao,~ 11. Chrrvtbcra, 700. 

1659 ( a ) .  Conflicting evidence as  to whether separation w w  by ugreement 
held to talie case to jury. Oliver v. Oliwr, 209. 

1666. Finding, supported by evidence, that wife has earnings nnd means of 
support equal to that of husband, sustains order denying alimony 
pcndente lite. Oliver v. Oliver, 290. 

1667. Court may allow counsel fees to plaintiff's attorneys before judgment 
of voluntary nonsuit is entered. McFettera v. JfcFrttcr8. 731. 
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1734. Deed to married woman and her heirs by her present husband conveys 
fee tail special, converted by statute into fee simple absolute. Whitley 
v. Arenson, 1". 

1739. Applies only to devise or conveyancae to heirs of living person when no 
preceding estate is conveyed to such living person. Wl~itley v. Areti- 
son, 121. 

1744. In  order for court to authorize that interest of contingent remainder- 
men be mortgaged it  must appear that their interest would be mate- 
rially enhanced thereby, and their Interest may riot be mortgaged to 
refinance the cost of improvements placed upon the land by the life 
tenant. Hall v. Hall, 805. 

1783. Parol evidence is competent to identify the land claimed and to fit i t  to 
the description contained in the instrument. XcRay v. Bullard, 589. 

1823, 1824. Affidavit for inspection of writings must set forth facts showing 
materiality and necessity of papers sought. Putterson v. R. R., 23. 

2144. I n  action on foreign judgment, defense that  it  was based on gaming 
contract may not be asserted when such defense is concluded by the 
judgment sued on. Cody v. Houey, 369. 

2180. Since remaindermen are in no way liable for money expended by life 
tenant in making improvements, guardian of minor remaindermen 
may not be authorized to join with life tenant in executing mortgage 
to refinance cost of improvements. Hail v. Hall, 805. 

2306. All interest is forfeited when usury is knowingly exacted. Mortgagc 
Co. v. Zion Churcl~, 395. Where original usurious agreement is re- 
newed and new usury added, borrower may set up usury in  original 
agreement notwithstanding stipulation in renewal agreement releas- 
ing right to claim usury. Ibid. 

2365. Tenancy a t  will is sufficient to support action in summary ejectment. 
Sin~ons v. Lebrun, 4 2  

2377. Statute is not in derogation of common law, and should be liberally 
construed. Perry c. ,Voryai~, 377. 

2387 ( 3 ) .  In  this proceeding for registration of land under "Torren's Sys- 
tem," exceptions held to raise issue of fact for jury. Perry v. Mor- 
gan, 377. 

2513. Nonresident married woman may maintain action here against husband 
in tort for automobile accident occurring in this State, even though 
state of her residence does not allow such suit. Boyen v. Bogat, 51. 

2530. Married woman who has been abandoned by her husband is a free 
trader, and her deed constitutes color of title. Sichols z'. York, 26'2. 

2583 ( a ) .  Duly substituted trustee succecds to all rights, title and duties of 
original trustee. I'earce v. Watkinu, 636 

2391. Does not require report of sale to clerk until ztdrancetl bid has been 
properly made, and therefore joint report of sale under separate 
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deeds of trust does not prejudice trustor when there is nothing to 
show that  any person desired or proposed to advance the bid. Dilling- 
ham v. Gardner, 227. 

2621 (167) ( e ) ,  2621 (168) .  Municipal court is without authority to revoke 
driver's license, such power being invested exclusively in Department 
of Revenue. S, v. NcDaniels, 763. 

26'21 (287, 288).  Motorist may not lawfully drive a t  speed which is not rea- 
sonable and prudent under the circumstances notwithstanding that 
speed is less than limit set by statute. Kolman v. Silbert, 134; 
Barnes v. Teer,  823. 

2621 (313) .  Circumstantial evidence that  defendant was driver of "hit and 
run" car held sufficient to be submitted to jury. S ,  v. King, 667. 

2621 (305).  The failure of a defendant traveling upon a servient highway to  
stop before entering an  intersection with a through highway i s  not 
contributory negligence per se, but is merely evidence to be consid- 
ered by the jury upon the issue. Swinson v. Nance, 772. Right of 
way of motorist traveling along through street over vehicles entering 
intersections from servient highways is not absolute, but he i s  re- 
quired to esercise due care. Ibid. 

2776 ( x ) .  The procedure to obtain a review of an  order of a municipal board 
of adjustment relative to the enforcement of zoning ordinances is by 
certiorari. I n  re  Pine Hill Cemeteries, 736. Appeal is limited to 
questions of law. Ibid. 

2809, 2818, 2840, 2687. Complaint failing to allege that breach of duty by 
public officer was corrupt or malicious or that statute imposing such 
duty provided for personal liability, held demnrrable. Old Fort v. 
~ a r r n b n ,  241 ; Old Fort v. Hartnon, 245. 

to 27) .  Where municipal hydroelectric plant is proposed under the 
Revenue Bond Act of 1938, municipal board of power commissioners 
created to carry out project is without authority to rescind the reso- 
lution of the city council so a s  to bring the project within the purview 
of the Revenue Bond Act of 1935. VcGuinn v. High Point, 56. 

3032. Possession of note raises presumption that possessor is holder and he 
may sue thereon in his own name without proof of signatures of 
endorsers. Dilli?igAanz v. Gardner, 227. 

3234. Proceeding for sale of life estates and defeasible remainders for parti- 
tion instituted before clerk held not void. Perry v. Bassenger, 838. 

3309. Lien of docketed judgment does not attach to land conveyed by judg- 
ment debtor by deed duly recorded prior to docketing of judgment 
notwithstanding that  deed by which judgment debtor acquired title 
was not registered. Durham v. Pollard, 750. 

3846 ( j ) .  Highway Commission has no authority to grant right of w ~ y  to 
telephone company as  against owner of fee. Hildebrand v. Tel.  Co., 
402. 
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4131. Piirty signing instrument in afternoon prior to signing of instrument 
by purported testatrix the following night is not subscribing witness. 
1 1 b  re Will of McDonald, 209. 

4162. l)rvic;e of real estate will be construed to be in fee unless an intention 
to convey an estate of less dignity appears from language of instru- 
ment. Eurlj) v. Tavloe, 363. Unrestricted devise followed by provi- 
sion that in event devisee died intestate, testator wished devisee's 
share to desc,end to her children vests fee in devisee, the precatory 
words being ineffective as  repugnant to fee previously granted. Crootn 
c. Cor~wliurt, 761. 

4200. Where pursuant to a conspiracy to rob, one conspirator shoots and kills 
their victim, both conspirators being present, 130th a re  guilty of mur- 
der in first degree. 8. v. Miller, 514. Whers? all evidence tends to 
show nmrder committed in perpetration of robbery, court need not 
bnbmit question of guilt of less degrees of the crime. Ibid. Instruc- 
tion that defendant's own testimony disclosed murder committed by 
meails of lying in wait, constituting murder in first degree held erro- 
neous as expression of opinion. S. v. Blue, 612. 

4204. Sentence of death is mandatory upon conviction of rape. S. v. Wag- 
~ t a f f ,  13. 

4.128. Evidence that officers apprehended defendant with lottery tickets in 
his possession and that  upon seeing the officers he tried to dispose of 
same 11cld sufficient to take case to jury. S. v. Powell, 220. 

4435 ( r )  ( s ) .  These sections do not repeal 4437 ( a )  ( b ) ,  since the two stat- 
utes are not repugnant, but are  complementary. 8. v. Calcutt, 545. 

4447. Must be strictly construed. S. v. Gardner, 331. Has no application to 
illegitimnte children. Ib id .  

4642. 1)efendant will not be permitted to plead guilty to murder in Arst 
degree. S. v. Blue, 612. 

-1643. Upon motion to nonsuit in criminal prosecution, evidence must be taken 
in light most favorable to State. S. v. Mann, 212. 

4650, 4634, 4656. Perfected appeal stays execution bul appeal does not affect 
the ternir of suspension of execution of the judgment or conditions 
of l ~ r o b ~ t i o n ,  and suspension of execution and terms of probation 
m w t  not br so conditioned a s  to interfere with right of appeal. S. v. 
('ulcrctt, 545. 

'179 .  Iiiis no i~pplication to proceeding to enforce court order for drainage of 
snrf;~ccs waters. Elder v .  Barnes, 411. 

(1285. 1'olic.y bused on application of insured made while residing in this 
S t i~ te  is governed by our laws. Pace v. Ins. Co., 451. 

7077 ( a ) .  Signers of petition for creation of sanitary district are entitled as  
:I matter of right to withdraw their names a t  any time before action 
is tuken on the petition by the county commissioners on the question 
of approval. Idol v. Hanes, 723. 
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7251 ( x ) .  Any action qnder provisions of this statute relative to saaitatioll 
is governed by three-year statute of limitations. Powers  v. T r u s t  Co., 
254. 

7540. Evidence that lands were not covered by navigable waters held to take 
question to jury. Perr?] v. Morgan,  377. Prior State grant prevails 
over subsequent grant of same lands. Ib id .  

7971 (129) ( 6 ) .  Property owned by educational institution and rented by it  
for profit is not exempt from taxation. R o c k i n g h a m  C o u n t y  v. Elon 
~ o l G g e ,  342; ~ u i l f o r d  College v. f f u i l f o r d  C o u n t y ,  347. Power of 
General Assembly to exempt property from taxation is limited by 
constitutional grant of power. R o c k i n g h n m  C o u n t y  v. E l o n  Collegc, 
342. 

8052 (6)  ( d ) .  Employees who participate in, finance, or who are directly 
interested in labor dispute which results in stoppage of work, or who 
are members of a grade or class of workers which has members em- 
ployed a t  the premises a t  which the stoppage occurs, any of whom, 
immediately before the stoppage occurs, participate in, finance, or who 
a re  directly interested in such labor dispute, are  not entitled to bene- 
fits during such stoppage of work;  and when evidence supports flnd- 
ing of Unemployment Compensation Commission that claimants were 
disqualified during stoppage of work, finding is conclusive. I n  ro 
S t e e l m a n ,  306. 

8052 (6) ( i ) .  Findings of fact by Unemployment Compensation Commiseion 
are  conclusive when supported by evidence. I n  r e  S t e e l m a n ,  306. 

8052 (11) ( m )  ( n ) .  Appellant from Unemployment Compensation Commis- 
sion is not entitled to jury trial upon exceptions to findings of fact. 
U n e m p l o y m e n t  Compenaation Com. v. W i l l i s ,  709. 

(19) ( f )  ( 4 ) .  Individual who operates three places of business employ- 
ing in the aggregate more than eight employees is liable for compen- 
sation tax. U n e m p l o y m e n t  Compensa t ion  Com. v. W i l l i s ,  709. 

(19) ( g )  ( 6 ) .  Control exercised by insurance company over State and 
local agents held such as  to bring their employment within the pro- 
visions of the Unemployment Compensation Act. U n e m p l o y m e n t  
Compensa t ion  Com.  v. I n s .  Co., 576. 

8081 ( i )  ( e ) .  Claimant did janitor work paid for in part by State School 
Commission and also did school maintenance work paid for by munici- 
pal board of education. He was injured'while engaged in school 
maintenance work. Compensation was properly based on total weekly 
earnings rather than solely upon remuneration for school maintenance 
work. Casey  v. Board o f  Educat ion ,  739. 

8081 (k) (1). Infant employee is bound by Compensation Act regardless of 
his age. Lineberry  v. Mebane ,  257. 

8081 (ff). Limitation of time for filing claim is  tolled as  to an employee 
under eighteen years of age who is without guardian or legal repre- 
sentative. Lineberry  v. Mebane,  257. 
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I, see. 11. Does not prohibit compulsion in obtaining blood and urine speci- 
mens from defendant a s  evidence upon his defense of insanity from use 
of alcohol and opiates. S. v. Cash, 818. 

I, sec. 17. Imposition of unemployment compensation tax upon individual 
operating three places of business employing in aggregate more than 
eight employees does not deprive him of property without due process 
of law. Unemplol~ment Compensation Conzmission v. Willis, 709. 

I, sec. 19. Right to jury trial does not apply to matters concerned with the 
administration of the tax laws;  appellant from Unemployment Compen- 
sation Commission is not entitled to j u r ~  trial upon exceptions to find- 
ings of fact. I;nemploymtnt Compensation Conbmission v. Willis, 709. 

IV, secs. 2, 12. General Assembly may create and abolish county courts, and 
may delegate to county commissioners discretionary power to abolish 
court for the county. Efird v. Comrs. of Forsytii, 96. 

IV, sec. 8. Jurisdiction of Supreme Court on appeal is confined to questions 
of law or legal inference. XcKay v. Bullard, 5,39. 

IV, sec. 18. Section applies to  salaries of judges of clxnts existing by virtue 
of the Constitution and not to salaries of judges of county courts. Efird 
v. Comrs. of Forsyth, 96. 

V, sec. 5. Property owned by educational institution and rented by it  for 
profit is  not exempt from taxation. Roekingham Comfy v. Elon Col- 
lege, 342 ; Guilford College v. Guilford County, ,347. Power of General 
Assembly to exempt property from taxation is limited by constitutional 
grant of power. Rockingham C o u ~ t y  v. Elon College, 342. 

X, see. 6. Married woman who has been abandonell by her hnsband is a 
free trader, and her deed constitutes color of title. Nichols v. York. 
262. Nonresident married woman may maintain action here against 
husband in tort for automobile accident occurring in this State, even 
though state of her residence does not allow such suit. Boyen v. Bogen, 
51. 


